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RULES  OF  COURT. 


COXTBT  OF  APPEALS  OF  COLORADO. 


IVrita   ot  Bnor—SuperBedeajs— Process  on 
WrltB  <a  Brrw. 

Role  1.  Writs  of  error  shall  be  directed  to 
tte  derfc  or  keeper  of  the  records  of  the 
court  In  which  the  Judgment  or  decree  com- 
plained of  Is  entered,  commanding  him  to 
certify  a  correct  transcript  of  the  record  to 
this  oonrt  In  any  case  where  a  transcript 
of  the  record,  duly  certified  to  be  full  and 
complete,  has  been  filed,  or  may  be  hereaft- 
er filed.  In  the  office  of  the  detfc  of  tills 
oonrt,  before  the  Issuance  a  wilt  of  er- 
ror, it  shall  not  be  necessary,  except  In  a 
case  where  a  8U[>ersedeas  may  be  allowed, 
to  deliver  such  writ  to  the  derlc  of  the  Infe- 
rior court;  but  the  same  may  be  filed  In  the 
office  of  the  clerk  of  this  court,  and  such 
transcript,  so  filed  with  the  clerfe  of  this 
court,  shall  be  taken  and  considered  to  be  a 
due  return  to  said  writ  of  error.  When  a 
writ  of  error  shall  Issue  In  a  case  where  a 
supersedeas  has  been  allowed  after  the  filing 
of  the  transcript  of  the  record,  and  shall  be 
served  on  the  derk  of  the  inferior  court, 
he  shall  return  upon  said  writ  that  the  same 
has  been  served  upon  him,  and  that  It  ap- 
pears by  the  indorsement  thereon  that  a 
transcript  of  the  recOTd  has  been  filed  in  the 
ofilce  of  the  clerk  of  the  court  of  appeals. 

Rule  2.  A  scire  facias,  or  summons  to  hear 
erron.  If  issued  ten  days  or  more  befwe  the 
first  day  of  the  term,  sliall  be  returnable  to 
the  first  day  of  the  term. 

If  Issued. less  than  ten  days  befwre  the  first 
day  of  the  term,  it  may  be  made  returnable 
to  any  day  In  the  term:  provided,  that  in  all 
cases,  if  such  writ  shall  not  be  served  ten 
days  before  the  return  day  thereof,  the  de- 
fendant so  served  shall  not  be  required  to 
Appear  In  obedience  tbm-eto  until  the  first 
day  of  the  term  succeeding  such  return  day. 

A  defendant  upon  whom  process  has  not 
been  served  may  enter  his  appearance,  and. 
upon  five  days'  notice  to  the  plalntlfT,  may 
proceed  in  the  same  manner  as  if  duly  served 
with  process. 

Rule  3.  If  a  scire  facias,  or  summons  to 
hear  errors,  shall  not  be  served,  an  alias  or 
plories  may  be  Issued  without  an  order  at 
court  therefor. 

Rule  4.  No  supersedeas  will  be  granted  un- 
less the  transcript  of  the  record  on  which 
the  appUcatlcHi  Is  made  be  complete,  and  cer- 
tified to  by  the  derk  of  the  court  below, 
with  an  assignment  of  erron  written  there- 
im  or  appended  thereto. 


No  application  for  a  writ  of  error  to  be 
made  a  supersedeas  will  be  considered  by 
the  court,  or  by  a  judge  or  Judges  thereof. 
In  vacation,  unless  the  transcript  shall  have 
been  filed  In  this  court  At  the  time  of  fil- 
ing the  transcript  the  plalntitT  In  error  shall 
pay  to  the  clerk  of  this  court  the  sum  of  10 
dollars.  Thereafter,  should  he  elect  to  pros- 
ecute his  writ  ot  error,  he  shall,  upon  fil- 
ing an  abstract  said  trai^cript,  as  provid- 
ed for  by  the  rules  of  this  court,  pay  to  the 
dork  of  the  court  an  additional  sum  of  10 
dollars. 

Rule  5.  When  a  writ  oC  OTor  shall  be 
made  a  supersedeas,  the  dark  shall  Indorse 
upon  said  writ  the  following  wtffds:  "A 
transcript  of  the  record  In  this  case  having 
been  filed  In  qiy  office,  with  an  wder  Indorsed 
therecMi  that  the  wilt  of  error  herein  be  made 
a  snp^sedeas,  according  to  law,  this  writ  of 
error  Is  therefore  made  a  supersedeas,  and 
shall  oparate  accocdln^,"— which  indorse- 
ment Shan  be  signed  by  the  derk  of  this 
court 

Rule  6.  Whoever  execution  or  other  final 
process  shall  be  Issued  upon  a  Jodgmoit  at 
law  or  decree  In  equity,  and  the  recwd  of 
such  Judgment  or  decree  shall  be  removed 
into  this  court  by  writ  of  error  operating  as 
a  supersedeas,  such  writ  of  error  be 
served  vpoa  the  Officer  In  whose  bands  sudi 
execution  may  be;  and  thweupon  all  pro- 
ceedings under  sudi  execution  shall  be  dis- 
continued, and  such  officer  shall  return  the 
same  Into  the  court  from  which  It  was  is- 
sued, together  with  the  copy  of  the  writ  of 
error  served  on  him,  and' shall  set  forth  bi 
his  return  to  such  execution  what  If  any- 
thing, he  hath  done  In  obedience  to  the  com- 
mand thereof. 

Such  service  of  the  writ  of  error  and  su- 
persedeas may  be  made  by  delivering  to  the 
officer  having  such  final  process  for  execu- 
tion a  copy  of  such  writ  of  error  and  the 
indorsements  thereon,  wltb  the  certificate  of 
the  dM-k  of  the  court  of  appeals,  or  of  the 
derk  of  the  inferior  court  to  whom  the  same 
Is  directed,  that  the  same  Is  a  true  and  per- 
fect copy  of  the  original  of  such  writ  of  er- 
ror and  the  indorsements  thereon. 

Rule  7.  Whenever  a  bond  is  executed  by 
an  attorney  in  fact,  the  original  power  of  at- 
torney shall  be  filed  with  the  bond  In  the 
office  of  the  derk  of  this  court  unless  it 
shall  appear  that  the  power  of  attorney  con- 
tains other  powers  than  the  mere  power  to 
execute  the  bond  In  question;  In  which  case 
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the  original  power  of  attorney  shall  be  jwe* 
sented  to  the  clerk,  and  a  trne  copy  thraeof 
filed,  CMtlfled  the  cleifc  to  be  a  tnte  copy 
of  the  orlglnaL 

Transcript  of  the  Record. 

Rule  8.  Clerks  of  Inferior  courts.  In  making 
up  an  authenticated  copy  of  the  record  In 
civil  cases,  shall  certify  to  this  court  a  copy 
of  the  process,  with  the  return  thereto,  the 
pleadings  of  the  parties,  the  verdict  in  Jiuy 
trials,  the  judgment  or  decree  of  the  court 
below,  all  motions  specified  In  section  3S7, 
Civil  Code  1SS7,  orders  of  court,  Instnictionft, 
and  the  appeal  bond  in  cases  appealed,  to- 
gether with  the  CHlginal  bill  of  exceptions; 
and  shall  also  number  each  f<^o  of  one  hun- 
dred words  In  the  transcript  ct  the  record 
and  bill  ot  eceeptlons  on  the  margin  there- 
of: provided,  the  appellant  or  plaintiff  in  er- 
Tor,  or  his  attorney,  may.  by  praecipe,  Indi- 
cate  to  the  derk  what  of  the  flies  of  the 
cause  shall  be  Inserted  la  the  record;  and 
in  such  case,  If  the  record  shall  be  insuffi- 
cient, it  Shan  be  perfected  at  bis  cost,  and, 
if  unnecessarily  voIumlnouB,  the  cost  of  the 
unnecessary  parts  shall  be  taxed  against 
him. 

Rule  9.  The  derk  of  the  court  below  shall 
arrange  tiie  seToal  parts  ot  the  record  in 
GbTMiologlcal  <»der. 

Rule  10.  The  do-k  of  this  court  shall  not 
tax  as  costs  In  this  court  any  matter  insnt- 
ed  in  the  transcript  contraiy  to  the  foreg(dng 
rules. 

Supplemental  Transcript  ot  Record. 

Rule  11.  When  a  party  to  any  cause  pend- 
ing In  this  court  asks  leave,  without  sug- 
gesting a  diminution  of  record,  to  file  an  ad- 
ditional or  supplemental  transcript  of  the 
reon^,  he  shall  give  at  least  twent3r-A>ur 
hom-s'  notice  thereof  to  the  opposite  party. 
At  the  time  of  giving  such  notice,  the  addi- 
tional or  supplemoital  transcript  shall  be 
deposited  with  the  clerk  ot  this  court  for 
the  inspection  of  the  o^poAta  party.  If,  up- 
on hearing  the  motion,  leave  is  granteil,  the 
additional  or  supplemental  transcript  may 
be  flled  and  ctnuldered  In  connectl<m  with 
the  (Higlnal  transcript 

Dismissal  ot  Appeals. 

Rule  12.  If  a  transcript  ot  the  record  shall 
not  be  filed,  as  required  by  law,  m  case  of 
appeal,  the  appdiee  may  present  a  tran- 
script of  the  Judgmnt,  the  order  allowing 
the  appeal,  the  bend  and  the  approval  tha*e- 
of,  and  thereupon  the  appeal  shall  be  dis- 
missed, with  costs. 

Wheucvn*  an  appeal  oe  writ  of  error  shall 
be  dismissed,  this  court  may.  In  its  discre- 
tion, affirm  the  Judgment  of  the  court  be- 
low. 

Assignment  of  Errors. 

Rule  13.  Appellants  and  plaintiffs  In  error 
shall  assign  errors  in  writing  at  the  time 


ot  filing  the  transcript  ot  the  reetwd,  and 
each  error  shall  be  separately  alleged  and 
particularly  specified. 

When  the  errtw  alleged  is  to  the  charge 
of  the  court,  the  part  of  the  dmrge  referred 
to  Shan  be  quoted  totidem  verbis  tn  the 
specifications:  provided,  where  the  chaige  Is 
divided  Into  separate  paragraphs  oe  Instmc* 
tlons,  which  are  each  duly  numbered,  and 
error  Is  assigned  as  to  one  or  more  entire 
paragraphs  or  Instructlcns,  It  shall  be  snfil- 
cient  to  designate  the  part  of  the  charge 
referred  to  by  giving  Ihe  number  prefixed 
to  each  paragraph  or  Instruction  so  assigned 
for  errOT. 

The  same  shall  be  signed  by  an  attorney 
or  counselor  of  the  court 

Rule  14.  If  the  appellant  or  plaintiff  in 
error  shall  fall  to  assign  errors,  the  appeal 
or  writ  of  error  may  be  dismissed;  and, 
if  the  appdlee  or  d^endant  in  error  shall 
not  appear  and  Join  In  error  within  fifteen 
days  after  the  return  day,  the  cause  may  be 
heard  ex  parte,  or  the  Judgment  or  decrea 
may  be,  in  the  discretion  of  the  court,  re- 
versed without  a  hearing. 

Rule  15.  Coimsel  will  be  confined  to  a  dis- 
cussion of  the  errors  stated,  but  the  court 
may,  in  Its  dlscretltm,  notice  any  other  errors 
appearing  tn  the  record. 

Abstract  of  the  Record. 

Rule  16.  Appellants  and  plainHfls  In  er* 
ror,  in  all  cases  in  the  court  of  appeals,  shall, 
within  twenty  days  after  the  return  day, 
pr^Mire  and  file  with  the  clerk  dgbt  copies 
of  a  printed  abstract  ot  the  reccvd  In  eadi 
case,  in  which  they  shall  set  forth  the  title 
of  the  cause,  with  the  date  of  the  filing  of 
all  papers  In  the  court  below,  and  a  brief 
statement  of  the  contents  of  each  pleading, 
and  shall  set  forth  fully  the  points  of  the 
pleadings  or  evidence,  and  the  points  relied 
upon  for  the  revMsal  of  the  Judgment  or 
decree;  and  appellants  and  plaintiffs  In  ^- 
ror  shall  refer  to  the  ftdio  numbera  in  the 
transcript  and  bill  of  exceptions,  on  the  mar- 
gin of  the  abstract  in  such  manner  that  or- 
ders, pleadings,  and  evidence  referred  to  In 
the  abstract  may  be  easily  found  in  the  rec- 
ord. 

Rule  17.  The  defendant's  counsel  may,  if 
he  is  not  satisfied  with  the  abstract  or 
abridgement  of  the  record  by  the  plai'itlff's 
counsel,  within  twenty  days  after  the  same 
is  flled,  file  with  the  clerk  eight  copfee  of 
such  furth«>  abstract  as  he  shall  deem  nec- 
essary to  a  full  understanding  of  the  m^ts 
of  the  cause. 

Rule  18.  In  case  the  appellant  or  plaintiff 
In  error  shall  neglect  to  file  an  abstract  In 
compliance  with  tlie  rules  of  this  court  the 
opposite  party  may  file  the  abstract  and  pre- 
pare the  cause  for  a  hearing  ex  parte,  and 
have  the  costs  taxed  therefor,  or  the  court 
may  dismiss  the  appeal  or  writ  of  error. 

Rule  10.  If  the  abstract  filed  shall  not  pre- 
sent the  parts  of  the  recwd  to  which  refer- 
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ence  is  made  fn  tbe  asedgnmeut  of  errors, 
the  appeal  or  writ  of  error  may  be'  dis- 
missed. 

Bri^  of  Connael. 

Kule  20.  The  brief  of  counsel  for  appel- 
lant or  plaintiff  in  ^ror  shall  contain  a  state- 
ment of  the  errors  relied  npon  and  the  au- 
thorities to  be  used  in  the  argum^t,  and 
el^t  copies  thereof  shall  be  filed  with  the 
clerk  of  this  court  within  forty  days  after 
the  day  fixed  by  role  for  the  filing  of  his  ab- 
stracts. 

Two  copies  of  sudi  brief  may  be  with- 
drawn by  counsel  for  appellee  or  defendant 
in  error,  and  the  other  copies  shall  be  tor 
the  use  of  the  justices  of  the  court 

Rule  21.  If  the  brl^  of  appellant  <»■  plaln- 
tlff  in  error  shall  be  filed  In  compliance  with 
tbe  f(H*egoing  role,  the  app^ee  w  defradant 
in  error,  if  the  latter  shall  have  Joined  in 
error  pursuant  to  role,  shall  file  wlOi  the 
clerk  eight  copies  ot  his  brief  within  totty 
days  after  the  rarplnttlon  <rf  the  time  men- 
tifmed  tot  the  filing  <tf  the  brief  of  appelant 
OP  plainUtt  in  mor. 

Ttraity  days  tboreafter  shall  be  allowed 
for  tbe  rei^  ot  appellant  or  plaintiff  in  er- 
ror,  ei^t  ctqites  ot  which  shall  be  filed,  as 
provided  In  case  of  other  briefs. 

Rule  22.  For  good  cause  shown,  the  court, 
or  a  justice  thereof  in  vacation,  may  extend 
the  time  for  the  filing  at  abstracts  and  briefs. 

Rule  23.  All  abstracts  ot  the  record  and 
briefs  ot  counsel  shall  be  printed  i^on  oc- 
tavo pages,  In  psmphlet  form. 

UpcHi  eiq>lratl(HL  of  the  time  provided  In 
the  foregoing  rules  for  the  filing  ot  abstracts 
and  briefs,  the  cause  shall  be  idaced  upon 
the  sabmisslmi  dodcet  In  ai^  cause  upon 
the  snbmisslon  docket  wherein  no  brieft 
have  been  filed  by  appellant  or  plaintiff  in 
error  under  the  standing  rule,  or  an  order 
granting  further  time,  the  appeal  w  writ  oi 
error  moy  be  dismissed,  without  notice,  tor 
want  ot  prosecutitm. 

Bole  24.  The  appllcatdcm  of  the  foregtrfng 
rules  concerning  the  filing  of  abstracts  and 
briefs  shall  not  be  suspended  by  any  mo- 
tioa  filed  in  a  cause,  except  by  order  of  the 
court,  or  <Hie  of  the  justices  thereof. 

Rule  25.  In  citing  eases  from  published  re- 
ports, the  names  of  the  parties  as  they  ap- 
pear in  the  title  of  the  cases,  as  well  as  the 
book  and  page,  shall  be  given.- 

Rule  26.  Counsel  who  have  not  eomplied 
with  the  rules  relating  to  brlefb  will  not  be 
heard. 

Oral  Argument 

Rule  27.  Any  cause  upcm  the  submission 
do<^et  may  be  moved  by  either  party  for 
oral  argument  Such  motion  shall  be  dellv- 
ered  to  the  clerk,  and  filed  with  the  papers 
in  the  cause.  Prior  to  reaching  such  cause 
tor  decision  the  court  will  fix  a  day  for  the 
argument,  doe  notice  at  whidi  will  be  given 
the  parties  by  the  clerk.  And  tbe  court  will, 
viftm  Its  own  motion,  set  down  any  submit- 


ted case  for  oral  arCTJment  at  any  designated 
time,  and  the  derk  will  notify  the  parties. 

Rule  28.  The  party  holding  the  affirmative 
shall  begin  and  conclude  the  argument  up<»i 
the  hearing  ot  any  matter  befme  the  court. 

MotlMis. 

Rule  29.  All  motions  shall  be  in  writing; 
and  at  least  twenty-foor  hours*  wrtttra  no- 
tice €^  the  time  at  whl^h  any  moticHi  win 
be  heard  shall  be  given  the  on^te  party, 
(unless  such  notice  shall  be  waived,)  escet^t 
In  ex  parte  proceedings,  or  where  no  appear- 
ance shall  be  altered  1^  the  <wPoalte  ^irty. 

Vntbdrawal  of  Papers. 

Rule  SO.  No  papers  shall  be  taken  team  the 
files  except  by  leave  ot  court,  but  appel- 
lants and  plalntifCs  in  orror  may  withdraw 
the  transcript  of  tbe  rectnd  fn:  the  purpose 
ot  making  abstracts,  upon  giving  receipt 
therefor  to  tbe  clerk,  and  npim  sncih  with- 
drawal may  retain  tbe  same  fbr  eight  days, 
and  no  more. 

If  the  app^Uee  or  defendant  in  errcsr  shall 
deirire  to  make  an  abstract  ta  tbe  record, 
he  may  withdraw  the  transcript  upon  giv- 
ing the  like  receipt,  and  retain  the  same  for 
the  like  time. 

Neithor  party  shsU  withdraw  the  tran- 
SOTipt  ot  the  record  more  than  once. 

Agreed  Case. 

Rule  31.  No  judgment  will  be  pronounced 
on  any  agreed  case,  tmless  an  affidavit  of 
some  credible  person  shall  be  filed,  setting 
tarth  that  the  matters  presented  by  the  rec- 
ord are  litigated  In  good  faith  about  a  mat- 
ter in  actual  controvert  between  the  par- 
ties, and  that  the  opinion  of  this  court  is 
not  sought  with  any  other  design  than  to 
adjudicate  and  settle  the  law  relative  to  the 
matter  In  emtroveray  betweoa  tbe  parties  to 
the  record. 

Rehearing  of  Causes. 

Rule  32.  Application  for  rehearUig  of  any 
cause  shall  be  by  petition  to  the  court  signed 
by  counad,  briefly  stating  the  points  where- 
in It  is  alleged  that  the  court  has  erred,  such 
petition  to  be  filed  within  fifteen  days  next 
after  the  filing  of  the  opinion  In  the  cause. 
Counsel  may  accompany  eudtx  petition  with 
a  brief  of  the  authorities  relied  upon  In  sup- 
port thw-eof. 

Rule  33.  The  filing  of  a  petition  for  a  re- 
hearing shall  suspend  proceedings  under  the 
decision  imtil  the  petition  is  disposed  of, 
unless  the  court  In  term  time,  or  one  of  the 
justices  In  vacation,  shall  otherwise  order. 

Itule  34.  Upon  the  determination  of  a  peti- 
tion for  rehearing,  or  If.  within  fifteen  days, 
after  final  judgment,  no  anch  petiti<m  shall 
have  been  filed,  the  dei^  shall  Issue  remit- 
titur to  the  court  below,  or,  if  In  an  original 
proceeding,  issue  a  certified  copy  ot  the  final 
Judgment,  upon  payment,  by  tbe  party  de- 
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siring  Bucb  remittitur  or  oofgr  of  final  Judg- 
ment, of  the  balance  costs,  if  any,  dne  the 
detk  In  the  cause;  and,  U  entitled  thereto, 
fbo  parly  P^ng  coats  may  have  execotl«i 
or  tee  bU  out  of  this  court  thraefbr. 

Costs. 

Rule  3S.  Upon  printed  abstracts  b^ng  fm-- 
nished,  as  required  in  the  foregohig  ndes,  it 
shall  be  the  duty  of  the  dwk,  nnlen  other- 
wise (ffdered,  to  tax  a  printer's  fee,  at  die 
rate  of  thir^  cents  tor  each  one  hundred 
vords  ot  <Hie  copy  ct  soeh  abstract  against 
the  nnsncceasfal  party  not  famishing  sncfa 
abstract,  as  costs,  to  be  recovered  by  the 
snooessfol  party  famishing -tlie  same 

Rule  36.  Gloks  ot  district  courts  and  other 
coortB  of  recnrd  shall  be  oitltled  to  receive 
the  fees  allowed  by  law  for  all  o^les  of  rec- 
ords before  ddlroing  the  same,  exc^t  In 
criminal  causes  where  the  defendants  are  un- 
able to  tor  transcripts  oi  the  record,  and 
the  trial  jndge  shall  have  (Vdered  the  same 
to  be  furnished  without  charge. 

Bole  37.  Upon  the  filing  ot  any  salt  or  pro- 
ceeding in  this  court  there  shall  be  paid  to 
the  <derk,  by  the  party  filing  the  same,  the 
som  of  twenty  d<^lars,  ^20.00,)  which  shall 
be  for  and  In  fall  payment  of  all  clerical 
ooBte  of  sadi  party  in  the  cause,  except  for 
copies  of  papers;  and  upon  the  entry  of  ap- 
pearance the  opposite  party  shall  pay  to  the 
derk  the  sum  of  five  di^rs,  ($5.00,)  which 
shall  be  for  and  In  fuU  payment  of  the  like 
costs  of  said  party  in  the  cause.  Upon  the 
final  twmination  ot  the  cause  in  this  court 
the  successful  party  shall  hare  Jtidgment  and 
execution  against  the  unsuccessful  party  for 
the  amount  of  said  paym^it,  together  with 
any  other  costs  or  damages  awarded  by  the 
court  pursuant  to  law  ot  the  rules  oi  this 
court 

'    Application  tor  Original  Writs. 

Rule  38.  In  any  application  made  to  the 
court  fbr  a  writ  of  habeas  c<m^us,  manda- 
mus, cpio  warranto,  c^ti(»^.  Injunction,  or 
for  any  prw)gatlTe  writ  to  be  Issued  in  the 
exercise  of  Its  original  Jurisdiction,  and  for 
which  an  appllcati(m  might  have  be^  law- 
fully made  to  some  otho*  court  in  the  first 
instance,  the  petition  shall,  in  addltltm  to 


the  necessaiy  mattor  requisite  by  Ibe  rules 
of  law  to  siqipMt  the  appUcaticm.  also  set 
fcMth  the  circumstances  whl<^  In  the  opln- 
loa.  of  the  applicant  tenAer  it  iwcessary  or 
pr(q>ar  that  the  writ  should  Issue  ori^nally 
from  this  court,  and  not  from  such  other 
court  The  sulBciency  or  Insufficiency  of 
sadi  circumstances  so  set  forth  In  that  be- 
half win  be  determined  by  the  court  in 
awarding  or  refusing  the  application.  In 
case  any  court  Justice,  or  other  officer,  or 
any  board  or  other  tribunal.  In  the  dlschai^ 
of  duties  of  a  public  character,  be  named 
In  the  application  as  res  pond  rait  the  peti- 
tion shall  also  disclose  the  name  or  namea 
of  the  real  party  or  parties,  if^  any,  in  int»- 
est  or  whose  interest  would  be  directly  affect- 
ed by  the  proceedings;  and  in  such  case  it 
shall  be  the  duty  of  the  applicant  obtaining 
an  cffder  for  any  such  writ  to  serve,  or  cause 
to  be  served,  upon  such  pertj  or  parties  la 
Int^est  a  true  copy  of  the  petiticm,  and  ot 
the  writ  Issued  thereon.  In  lihe  manner  as 
the  same  is  required  to  be  served  up<»i  the 
respondent  named  in  the  application  and  pro- 
ceedings, and  to  produce  and  file  in  the  of- 
fice of  the  clerk  of  this  court  the  lUte  evi- 
dence of  such  service. 

Kule  39.  In  case  an  executor,  administra- 
tor, or  conservator  of  the  peace  Is  a  party 
to  an  action  In  this  court  in'  that  capa«dty, 
after  the  same  Is  put  at  Issue  and  submit- 
ted in  accordance  with  the  rules  ot  this 
court  the  person  or  party  so  prosecuting  or 
defending  in  such  representative  capacity 
may  have  the  cause  advanced  to  the  head  of 
the  submission  docket  upon  motion,  without 
farther  showing  in  support  thereof. 

Rule  40.  On  the  second  Monday  of  each 
month  the  first  twenty-five  cases  then  undis- 
posed ot  oa  the  submission  dodEet  will  be 
called.  Application  hi  person  or  by  attor* 
n^  tor  oral  arguments  In  any  such  cases 
must  then  be  made,  when  th^  will  be  set 
down  as  the  business  of  the  court  may  per- 
mit. If  no  application  be  made,  the  causes 
will  stand  upon  the  submissicm  docket  for 
determination.  Stlpulatioiis  for  an  oral  ar- 
gument may  be  entered  Into  between  par- 
ties, save  as  to  time,  which  will  be  fixed  by 
the  court  of  which  attorneys  must  take  no- 
tic& 
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SUPfiEMB  OOUBT  OF  NEVADA. 


RUIiE  XXV. 

1.  Hereafter  all  transcripts  of  the  record 
In  any  action  or  proceeding  may  be  typewrit- 
toi.  The  typewriting  shall  be  the  first  Im- 
pressfon,  clearly  and  le^bly  d(me,  with  best 
qualit}'  of  black  ink,  in  type  not  smaller  than 
small  pica,  upon  a  good  quality  of  typewrit- 
ing paper,  thirteen  Inches  long,  by  6ight 
Inches  wide,  bound  in  boards  with  flexible 
badcs,  in  volumes  of  a  size  suitable  for  con- 
renlwt  handling  and  ready  reference,  and 
arranged  and  indexed  as  required  by  the 
rules  ot  this  court  When  so  typewritten, 
Bodt  ttaiucrlpt;  in  the  dlscretlMi  ot  the  party 


appealing,  need  not  be  printed;  but,  if  print- 
ed, all  the  rules  concerning  the  sajue  shall 
still  apply  thereto. 

2.  Briefs  and  points  and  anthoritles,  In- 
stead of  being  printed,  may  be  typewritten 
upon  Uie  same  paper  and  In  the  same  style 
and  form  as  Is  prescribed  for  typewrlttai 
transcripts. 

3.  When  so  typewritten,  but  <Hie  copy  of 
such  transcript  need  be  filed  in  the  cose,  but 
a  c(^y  thereof  shall  be  served  on  the  opposite 
party.  Two  ot^ies  of  the  briefs  and  points 
and  anthwittes,  Yiz.  the  first  ImpresslMi  and 
a  copy  tberec^  stasll  be  filed  with  the  clerk. 


AMENDMENTS  TO  RULES. 


STTFKBBEE  OOTTBT  OF  UTAH  TEBBITOItT. 


It  Is  ordered  by  ttie  court  that  rule  21  <tf 
the  rules  of  practice  of  this  court  revised 
and  adopted  January  28,  1891,  he  amended 
by  inserting  after  the  word  "due,"  In  the 
third  line  of  said  role  21,  the  words  "the 
clerk;"  and  after  the  word  "cause,"  In  the 
same  line,  the  words  "from  the  appellant" 

Promulgated  January  14,  1802. 

It  Is  ordered  by  the  court  that  rule  10  of 
rules  of  practice  of  this  court,  revised 
td  adopted  January  28,  1881,  be  amended 


by  adding,  at  the  end  thoeot  I3ie  fcAkmins: 

"For  fallnre  of  tiie  appellant  to  file  his 
brief  of  points  and  authorities  as  teidlred  in 
this  role,  the  court  may.  In  its  discretion, 
affirm  the  Judgment  appealed  from,  dismiss 
the  appeal,  or  may  examine  the  record,  ahd 
render  such  Judgment  as  it  may  deem  Just; 
and,  for  failure  of  respondent  to  file  his  briefs 
as  reanlral  by  this  mle,  he  shall  not  be  heard 
on  the  merits  of  the  cause." 

Promulgated  June  22,  1883. 
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lOSBPHI  at  «L  r.  MADT  OLOTHINO  CO. 

(SupreuM  Go  art  of  UodUha.    Maj  22,  1883.) 

Attachmsiit  —  AKBHDHm  am  AmuTi*— Ru 
Judicata— Plbadino  —  Btidbhob  —  Dbxilima- 

■nOSB— VlRDlOT, 

1.  An  affidavit  for  attachment,  Thlch  aeti 
forth,  in  the  laDgdage  oi  the  atatute,  fzauda- 
lent  intuit  in  disposinir  of  property,  mar  be 
Rmeoded  on  the  trial  ao  aa  to  set  forth  the  facta 

relied  on.  ' 

2.  An  estoppel  by  a  former  adjudication,  to 
be  aTaiiable,  must  be  pleaded. 

3.  The  declaration  of  a  trustee  of  a  cor- 
poration, who  owns  two-thirds  of  its  corporate 
stock,  that  the  corporation  started  with  a  clear 
balance  sheet,  is  admissible  in  attachment  pro- 
ceedings against  the  corporation,  brought  be- 
cause of  its  shortly  afterwards  contracting  a 
fraudulent  indebtedness  to  the  trustee,  and  dis- 
posing of  its  property  to  him  with  intrat  to  de- 
irano  ereditora. 

4.  A  rerdict  simply  'In  favw  of  plaintiff," 
without  Btating  the  amount  awarded  bim,  is  suf- 
ficient, where  the  complaint  claims  a  uamedi 
amount,  and  the  answer  does  not  deny  the  In- 
debtedneaa,  or  tiie  amount  thMwf,  bat  mnely 
denies  that  tbe  debt  la  yet  due. 

Appeal  from  dli<itrtct  court,  Lewis  and 
aarke  county;  Willium  H.  Hunt  and 
Horace  B.  Buck,  JodtfuR. 

Action  hy  Idaac  Jusephl  and  others 
against  tbe  Mady  Clothlne  Company. 
From  a  Judgment  fur  plalntlKH,  defendant 
appealH.  Atlirinfid. 

The  other  f nets  lully  appear  In  the  fol- 
lowiDK  statpment  by  DG  WITT.  J.: 

Tbe  plalntlfls  tirouKht  thla  action  to 
eoverjudj^ment  for  $i,283.FiO,  on  account 
of  KQOda  sold  and  dfllrered  tu  defendant, 
•  corporation.  There  was  an  unexpired 
credit  upon  the  account.  The  plulntitlR 
brought  the  action  under  the  following 
provialon  of  section  183,  Code  Civil  Proc: 
^Actions  may  be  commenced  and  writs 
of  attachment  Isaued  upon  any  debt  for 
tbe  payment  of  money  orapeclSc property, 
before  the  same  shall  have  become  due, 
when  It  sballappear  by  the  nffidarit,*'etc. 
Tbe  section  then  Koes  on  to  provide  what 
shall  appear  by  tbe  afUdavIt,  In  order  that 
the  attachment  may  Issue.  The  com- 
plaint pleads  tbe  Indebtedness  and  the  ua- 
•xplred  credit,  and  then  allies,  In  sec- 
tions 8-6,  sobstantlally  ua  follows:  That 
defendant  Is  endeavnrinK  tu,  and  Is  about 
to,  dispose  nt  all  Its  property  subject  to 
•xeeutlon,  for  the  purpose  oi  defrauding 


its  creditors;  that  ta.  defendant,  by  Its 

officers,  httS  entered  into  acollusire  agree- 
ment with  Beinbold  H.  Klvlnschmldt  and 
Albert  Klelnscbmidt,  whereby  It  Is  pre- 
tended tbat  defendant  is  Indebted  to  said 
KleinscbmidU  In  tbe  sum  of  tl3.613.S7, 
upon  an  alleged  promissory  note  of  de- 
fendant to  said  Klelnacbmldts.  of  tbe  date 
of  October  2,  1890;  that  If  said  note  were 
made,  it  waa  without  consideration,  nor 
was  said  defendant  at  all  indebted  to  said 
KlelnscbiDldts,  but  tbe  note  was  made  for 
tbe  purpose  of  enabling  tbe  Kletnscbmldta 
to  attach  tbe  property  ol  defendant,  and 
to  take  the  same  from  tbe  reach  of  tbe 
creditors  of  d^ndant,  and  to  delay  them 
In  the  collection  of  their  debts;  tbat  In 
pursuance  to  such  design,  and  In  collusion 
with  defendant,  said  Kleinscbmtdts,  on 
October  16,  ISUO,  procured  an  attachment 
agaluet  defendant,  and  levied  upon  all  its 
property.  The  affldavit  upon  attacb< 
ment  In  the  case  at  bar.  In  addition  to  the 
matter  required  to  be  set  out  in  an  affl- 
davit upon  attachment  for  a  debt  due, 
contained  the  following  statement : 
"That  tbe  same  [that  Is,  thulndebtedness] 
Is  not  yet  due,  but  tbat  defendant  is  en- 
deavoring to,  and  Is  about  tu,  dispose  of 
all  Its  property  subject  to  execntlon  to 
RelnhoM  H.  Klelnscbmldt  and  Albert 
Klelnschmldt,  for  the  purpose  of  defraud- 
ing Its  creditors,  and  tbat  the  payment  Is 
not  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property." 
Atrial  by  Jury  resulted  In  a  verdict  tor 
plaintiffs.  Judgment  was  entered  for  tbe 
amount  claimed.  Defendant's  motion  for 
a  new  trial  was  denied.  From  tbat  order 
and  the  Judgment,  defendant  now  appeals. 
The  alleged  errors  relied  upon  are  stated 
as  they  are  discussed  In  tbe  opinion  be- 
low. 

Cullen,  Sanders  ft  Sbelton  and  Henry  G. 
Smith,  for  appellant.  H.  G.  Uclntlre, 
McOunnell,  Clayberg  &  Gunn,  and  F.  N.  ft 
H.  H.  Mclntlre,  for  respondents. 

1>E  WITT,  J.,  (after  stating  the  facta.) 
Upon  the  trial  of  the  case  the  fipfpndant 
ohjecteU  to  the  evidence  In  refereo'  e  to  tbe 
alleged  fraudulent  disposition  of  the  prop- 
erty, upon  the  ground  that  the  affidavit 
setting  it  forth  was  defective.  The  affi- 
davit setting  forth  the  fraudulent  Intent  la 
Intbelanguaseof tbeatatate.  Tbedetend- 
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ant's  objection  wan  tbat  the  affidnrit 
states  DO  (acts  wlttaln  the  statatory  re- 
qulrementfl.    Thereupon   the  plaintiffs 

attkeil  leavetoaniend  thelraffldavlt, which 
leave  was  granted  by  the  cuurt.  and  they 
then  and  there  incorporated  Into  the  affi- 
davit tlve  puragraphB  of  the  cooiplaiat, 
lacludtng  paragraphs  8,  4,  and  0,  men- 
tioned In  the  statement  attore,  which  par- 
agraphs were  a  full  setttnfc  forth  of  the 
acts  which  plaintiffs  claimed  showed  the 
fraudulent  Intent  of  the  defendant  to  dls< 
poBe  of  its  property.  It  1h  not  contended 
by  appellant  that  the  aflldavltaeamended 
was  Insufficient,  but  it  is  now  ureed  in 
this  court  that  the  orieinal  affidavit  was 
Jurisdictional,  and  that.  It  was  so  defective 
that  It  was  no  affldavU,  and  tba  court 
never  bad  Jurisdiction  of  the  case.  Re- 
spondents contend  tbat,  even  it  the  orijc- 
nal  athdavlt  were  not  sufficient,  it  wub 
not  error  to  allow  the  nniendment.  This 
case  is  not  like  those  cases  nhereib  there 
was  no  afndnvit  at  all.  There  watt  an 
affidavit  here,  whluh  set  out  the  facts  In 
the  language  of  the  statute.  The  com- 
plaint Is  that  they  were  not  sufllelently 
stated.  Passing  the  question  of  whether 
the  affidavit  was  oriulnnlly  sufficient,  we 
feel  satisfied  that  the  tendency  uf  the  de- 
cisions of  this  court  is  that  sut-h  an  affi- 
davit may  be  amended.  Plerse  v.  Miles, 
5  Mont.  549.  6  Pac.  Rep.  847 ;  l^anKstaff  v. 
Miles,  5  Munt.  654.  6Pae.  Rep.  Mutm 
V.  Fogerty,  6  Mont.  237,  11  Pac.  Rep.  tiU8. 
In  the  last  cnse.  Chief  Justice  Wade,  in  the 
(iplniun,  said:  "The  prtieurlng  of  an  at- 
tachment, and  the  steps  nece«Bary  there- 
lur,  is  a  proceeding  within  the  spirit  and 
meaning  of  the  one  hundred  and  four- 
teejth  section  [chapter  VIH.,  Code  CMvll 
Prpc.l  of  the  Cude  of  Civil  Proreduro;  and 
it  such  proeeedintr  Is  defective,  the  same 
may  be  amended, In  the  furtherance  of  Jus- 
tice, like  any  other  proceeding  under  that 
Hpctlon. " 

Aa  to  the  estoppel  sugcested  by  appel- 
lant by  reoRon  of  the  Judgment  In  the  cnKo 
of  Klelnscbmldt  &  Brother  t.  Mady  Cluth- 
hig  Company,  I  concur  In  the  result  reach- 
ed In  the  other  opinion  tiled  in  this  case. 

Another  error  claimed  Is  o*  fidlows:  A 
witness,  Oainen,  was  upon  the  stand.  He 
lays  that  in  1890  be  woa  the  sRpnt  of  the 
commercial  reporting  association  of  R.  G. 
Dun  &  Co.  Ue  was  asked  this  question: 
•*Tell  UH  what  your  conversutlon  was  with 
Mr.  Klelnschmidt,  In  May,  l8i>0.  In  rer^r- 
ence  to  the  Mady  Clothing  Company?'* 
The  defendant  objected,  nn  the  ground 
that  Klelnschmldt  was  not  a  party  to  the 
action,  and  the  declarations  mnde  by  hloi 
are  not  material  to  bind  any  une  connect- 
ed with  the  parties,  or  the  parties  them- 
selves. The  objection  was  overruled,  and 
the  witness  testified  that  Kleinschmldt 
bad  told  bin),  about  May  1H90,  that  the 
capital  stock  of  defendant  was  $15,000; 
tbat  he  held  S10,000,and  Mady  $5,000;  and 
that  the  company  had  sturted  with  a 
clean  balance  sheet.  The  company  was 
Incorporated  Mayl,lS90.  It  appears  that 
Kleinschmldt  was  a  trustee  of  defendant, 
and  a  stockholder  to  the  extent  of  two- 
tbtrds  of  the  stock.  A  contention  of  the 
action  was  tbat  defendant  was  disposing 
uf  Its  Koods  with  the  intent  to  defraud  its 


creditors,  and  disposing  of  tbem  to  thla 
same  Abert  Klelnscbmldt  and  anotfaer.  It 
was  being  contended  tbat  about  the  com-  ^ 
mencement  of  the  action  there  was  a  large 
alleged  Indebtedness  from  thedefendant  to 
said  Albert  Klelnscbmldt  and  another. 
The  plaintiffs  were  claiming  that  this 
large  indei>tednes8  was  a  fraudulent  one, 
and  tbat  defendant  was  disposing  of  Its 
goods,  or  allowing  Its  goods  to  be  taken 
by  said  Klelnschmldts,  on  account  of  said 
alleged  fraudulent  Indebtedness.  Now, 
under  this  condition  of  affairs,  a  large 
fraudulent  Indebtedness  being  claimed  to 
exist  in  Octulier,  we  are  of  opinion  that  It 
was  not  error  to  allow  the  witness  to 
testify  tbat  Albert  Klelnscbmldt  bad  tjld 
him  on  May  ad  that  the  Mady  Clothing 
Company  had  started  witbaclean  balance 
sheet  OD  May  Int,  when  the  plaintiffs  were 
claiming  and  undertaking  to  prove  that 
the  company  bad  a  decidedly  unclean  bal- 
ance sheet  the  October  following. 

There  is  one  more  matter  presented  by 
appellant,  Tbe  verdict  of  the  Jury  was  as 
follows:  •*  We,  the  Jury  in  the  above-enti- 
tled case,  do  hereby  And  Id  favor  of  plain- 
tiffs." The  appellant  objects  tbat  this  ver- 
dict does  not  com  ply  with  the  statute,  (sec- 
tion 276,  Code  Civil  Proc.,)  in  that  it  does 
nr.!  Htute  the  amount  awarded  plnlntlffs. 
But  our  statute  provides.  In  section  271, 
id.,,  that  "it  the  verdict  be  informal  or  In- 
Bufflcieat  In  not  covering  the  whole  Issue 
or  Issues  submitted,  or  In  any  particular, 
the  verdlPt  may  be  corrected  by  the  Jury, 
under  the  advice  of  tbe  court,  or  the  Jury 
maybe  again  Htnt  out. "  Under  this  pro- 
vlriion  the  verdict  could  have  been  made 
more  formal  if  it  were  necessary;  but  ap- 
pellant, at  the  time  of  its  rendition,  made 
DO  application  to  that  tffect,  uor  did  be 
make  aoy  objection  to  the  verdict  on  mo- 
tion for  new  trial.  Douglass  v.  Kraft,  9 
Cal.  6C2.  Rut  we  are  of  opinion  chat,  as 
a  matter  of  fart,  the  verdict  is  not  objec- 
tionable. There  wflsno  tssu?  In  tbe  plead- 
ings as  to  the  amount  due  ptalnllfrs.  Thu 
complaint  sets  up  the  claim  for  $1,283.50, 
and  the  answpr  does  not  deny  the  Indebt- 
edness, nor  tbe  amount  thereof.  TM  only 
denial  was  to  the  eriect  that  the  amount 
was  not  yet  due;  that  is,  tha^;  the  allega- 
tions <»f  fraud  liy  which  It  was  couBht  to 
show  that  the  debt  snould  be  considered 
as  due  were  not  true.  Therefore,  as  fur  as 
the  nmount  was  concerned,  it  was  admit- 
ted by  tbe  plea(ilngB.  Hutchlnscn  v.tiupe- 
rlur  Court,  61  Cal.  119.  Therefore,  when 
the  Jury  found  th^r  verdict  simply  to  the 
effect  that  it  was  for  plaintiffs, they  foand, 
iu  effect,  for  the  pluiatlffs  on  the  Issue  In 
controversy;  that  is,  the  Issue  of  fraud, 
which  made  the  debt  then  due.  We  are  of 
opinion  that  this  is  just  such  a  form  of 
general  verdict  as  was  suitable  to  tba 
IriHues.  Judgment  was  thereupon  entered 
for  the  amount  admitted  to  be  due, 
namely,  $1,283.50. 

The  points  above  discussed  are  those 
presented  In  the  briefs  and  arguments. 
None  of  them,  we  are  of  opinion,  should 
besustRlned.  Tbe  Judgment  Is  tberefora 
affirmed. 

PEMBERTON.  C.  J.,  and  HARWOOD, 
J., (concurring.)  Tbeprlnclpal assignment 
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of  error  1b  pointed  tt>  tbe  rallnKof  tbe  trial 
court  In  pennlttlnfic  renpondents  to  amend 
their  affidavit  lor  attaclimeat.  We  con- 
clude from  a  review  of  all  the  auttidrltleH 
cited  by  both  appellant  and  rpspontlenta. 
and  sncb  others  nn  we  have  been  able  to 
exa'miDu,  that  the  ruling  uf  the  trial  court 
I»ermUtlDS  plalntlffe  to  amend  the  affl- 
daTit  tor  attachment  atauuld  be  enstained. 
TUton  V.  Cofteld.fiS  n.  H.  inS,  anil  cnKea  eit- 
ed;  BrscelD  t.  Rothschild,  22  Fed.  Uep.  61. 
These  L-SHes  contain  a  very  able  and  con- 
servfltive  treatment  of  this  queHtion.  See. 
a\Ro,  Costoo  V.  False,  9  Ohio  St.  3»7; 
Wheeler  v.  Farmer,  3S  t'al.  203.  In  our 
opioUm,  the  statute  ot  this  state  aatborlz- 
iag  amendment  uf  pleadings  or  proceed- 
ings Id  rivil  actions  (sectluoB  112-119.  Code 
Civil  ProcOcuntrmpiates  such  affldavlt  as 
one  of  the  proceedings  in  working  out  ths 
remedial  rights  of  a  party,  and  lhatan 
amendment  of  tbe  nature  offered  In  thiH 
case  sbtiuld  be  i>ermitted.  eKpecIally  where 
the  court  has  &c<]uired  Inrisrliction  ot  de- 
fendant by  peisntinl  servlce.and  he  Is  pres- 
ent, defending,  as  In  the  ease  at  bar.  The 
amenduieiit  In  this  instance  waH  la  rela- 
tliiD  to  pleadable  and  controvertible  facts, 
(section  IS!i,  l(l.,)on  which  was  predicated 
the  right  to  an  attachment  process  prior 
to  the  maturity  ot  the  debt  sued  nn.  Of 
cnnnie.  In  permitting  an  amendment  of 
the  affldavlt  by  incorporating  thereii] 
aTerment  of  facts  for  the  first  time,  by 
which  the  other  party  might  be  taken  by 
snrprlse,  the  court  shituld  grant  »ui*h  par- 
ty proper  time  to  controvert,  and  prepare 
to  defend  against  such  allpgatlotis.  But 
In  the  case  at  bar  defendant  could  not 
have  been  surprised  or  prejudiced  by  the 
amendment  of  the  atfidavU,  inasmuch  as 
the  facts  Inserted  therein  t>y  amendment 
had  already  been  alleged  In  tbe  complaint. 

The  assignment  of  error  on  the  admis- 
sion of  the  teMtimrmy  of  Gaines,  to  the 
effect  that  on  or  about  May  preceding  the 
rransactlontn  qiiestiun,  whlcli  was  alhgt-d 
to  have  taken  place  iu  October,  Klelu- 
schmidt  stated  to  witness  that  defendant 
tbe  Mady  Clothing  Company  had  com- 
menced litislnesfl  "with  a  clean  babince 
sheet,** cannot  besustalned.  Kleliischmldt 
is  alleged  In  the  complaint  to  have  been  a 
party  to  the  alleged  fraudulent  scheme  set 
forth,  whereby  thecompany  was  dlspuBlng 
of  its  effects  for  the  purpose  of  hindering, 
delaying,  and  defrauding  Its  creditors; 
and  prior  to  tbe  admliiHion  of  said  testi- 
mooy,  It  was  shown  that,  when  the  al- 
leiced  conversation  occurred, Klelnschmldt 
was  ao  otficer  and  stockholder  in  deffiid- 
ant  the  Mady  Clothing  Company.  The 
ob}eetlun  was  that  the  statement  madR  tn 
thatre^iard,  and  under  the  circumstances 
shown,  by  Klelnschmidt.  could  not  bind 
tbe  defendant  corporation.  This  Is  uo 
doobt  true;  nor  was  the  said  testimony 
Introduced  foranysoch  purpose.  The  tes* 
tlmony  In  question  was  evidently  lotro- 
doced  to  show  the  conditions  as  to  Indebt- 
ednefts  exlstlngbetween  said  company  and 
Kleinscbmldt/  In  Mav,  according  to  the 
statement  of  Kleluschmldt,  who  after- 
wards asserted  a  large  Indebtedness 
asalnst  said  company,  which  plaincifts 
bad  alleged  was  a  fraudulent  and  Hctltious 
claim,  asserted  through  collusion  of  said 


company  with  Elelnacbmldt;  which 
claim  was  made  the  basis  of  seizure  of  the 

company's  goods.  We  think  said  testi- 
mony objected  to  was  admlHsible. 

The  point  raised  by  appellant  to  the 
effect  that  plaintiffs  were  barred  by  a 
former  adjudication  from  showing  the 
fraud  set  bp  In  this  action  to  Justify  the  te- 
euance  of  attachment^  process  prior  to  the 
maturity  of  the  delitsued  on.  Is  untena- 
ble, because  no  sufh  bar  (If  -  the  facts  sup- 
porting;  It  existed)  was  pleaded  by  defend- 
ant. The  an8wer''put  In  Issue  the  matter 
alleged  In  the  affldavit*  (section  ]s;i,  Code 
(Mvll  Prtjc.)  to  sopportsuch  attachment, 
bat  in  no  manner  pleaded  any  other  atlju- 
dlcatinn  or  Judgment  In  bar.  Section  1U3, 
Code  Civil  Proc.;  Bliss,  Code  PI.  $  303:  1 
E«tee.  Code  PI.  &  Pr.  $  8j8  ;  2  Estee.  Code  Pi. 
&  Pr.  §§  32(i7-3270.  and  casea  cited;  Boone. 
Code  PI.  a  IttJ. 


(13  HoDt.  in) 

DURFEE  V.  GRANITE  MOUNTAIN  MIN. 

CO. 

([Supreme  Court  of  MoutaoiL  May  15,  1S93.) 
Costs— AxooMT  or  Kbcovrbt— Actiok  foe  Noi- 

8ANCE, 

Comp.  St.  f  4:i5.  p.  192,  provides  that 
plaintiff  may  have  costs  when  judjfmeut  i:*  in 
his  favor  in  an  action  to  recover  land,  in  i'  u  ac- 
tion to  recover  personal  property  of  the  Vidneof 
$oO,  in  au  action  for  money  or  damages  when 
^'y'J  are  recovered,  and  in  enecial  prooo'idiii^H  in 
the  nature  of  an  action.  I^ection  41W  nrovido'f 
tlint,  in  actions  not  mentioned  in  section  41)5, 
costs  may  be  allowed  or  not;  in  the  discretion 
of  the  court,  but  that  in  an  action  in  the  dis- 
trict fourt  for  money  or  damages,  in  which  less 
than  !J!50  is  recoveriMi,  or  for  personal  property 
of  1m3  viilue  tliin  $50,  no  costs  shall  be  al- 
lowed. Act  1889.  §  1,  provides  that  costs  shall 
be  awanie<i  by  the  district  court  to  plaintiff  in 
an  action  to  recover  damages  for  trespass  upon 
real  property,  regardless  of  tbe  damages  recov- 
ered. Held,  that  an  action  for  injury  to  laud 
caused  by  the  deposit  of  deleterious  substam-es 
put  into  a  stream  by  a  miner  is  an  action  for 
uuisance,  rather  than  for  trespass,  aad,  less 
than  950  being  recovered,  plaintiff  is  not  ui- 
titled  to  costs. 

Appeal  from  district  court,  Deer  Lodge 
county;  JohnJ.  McHattoa,  Judge. 

Action  by  Jamea  E.  Duriee  against  the 
(Iranlte Mountain  MlningCompany.  From 
a  Judgment  for  plaintiff  for  one  dollar  and 
costs,  defendant  appeals.  As  to  the  judg- 
ment for  costs,  reversed. 

Porbis  &  Forbis  and  H.  F.  Titus,  for  ap- 
pellant.  Cole  &  WhitehlU,  for  respondent. 

PEMBERTON,C.  J.  This  action  was 
brouKUt  to  recover  damages  from  appel- 
lant, wno  was  defendant  below,  for  the  al- 
leged contamination  of  the  waters  of  Fred 
Burr  creelc.  in  Deer  Lodge  county,  by  the 
mixtnre  of  deleterious  substances  tberein, 
as  well  as  the  placing  of  debris  In  said 
creek,  which  respondent  alleges  flowed 
down  said  creek,  anil  through  bis  Irrigat- 
ing ditches,  and  came  npoD  said  farming 
lands,  depositing  sediment  tliereon,  de- 
stroying the  vegetation,  and  rendering  said 
Idnds  uMflt  tor  agricultural  porpuses,  and 
rendering  said  water  unfit  lor  domestic 
and  other  purposes.  Itwaafurthersunght 
to  |>ermaucntly  enjoin  appellant  trom. 
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placlni;  In  Bald  stream  the  Injurlona  mat- 
ter aforesaid.  Defenae  was  matle,  anil 
trial  ensued^  resultlDff  In  special  findings 
l>y  the  Jury.as  folluwa:  "(0  Dom  the  wa- 
ter flowluK  from  Fred  Burr  creek  In  the 
ditch  of  the  pliiiutiff  durinfc  the  Irrigation 
seaRon  contain  chloride  of  sodlom,  orcom- 
mon  salt,  in  excefls  ot  what  Is  uHually 
foond  hi  water?  If  so,  how  many  ffralua 
per  gallon?  &p  grains.  (2)  Does  the  wa- 
ter flowing  In  plaintiff's  ditch  during  the 
Irrlga  tton  season  con  tain  more  sulphate  of 
soda  than  1h  usual  for  watertocont  aln  7  If 
so,  tauw  many  grains  per  gallon?  20 
groins.  (3)  Does  the  waterflowing  In  the 
plaintiff's  ditch  contain  snlphate  of  zinc 
In  suttlclent  quantities  to  be  deleterhms 
to  vegetable  or  animal  life?  No."  The 
Jury  also  found  a  general  verdict  for  dam- 
ages In  thv  sum  of  one  dollar,  which  find- 
ings were  adopted  by  the  court,  and  eitp- 
plemented  by  further  findings  by  tlipcourt, 
as  follows:  "First.  Thecunrt  adopts  as 
Its  finding  of  fact  the  verdict  of  the  Jury, 
and  the  special  tindlngs  made  by  the  jury 
in  this  cost*.  Second.  That  In  the  year 
the  defendant  constructed  Its  qaartz 
mill  OD  Fred  Borr  creek,  and  commenced 
using  the  waters  of  the  said  creek  for  mill- 
ing purposes,  and  ever  since  euch  time 
has  so  used  said  watera.  Third.  That 
the  said  mill,  as  operated  by  the  defendant 
at  the  present  time,cun8l8tciof  liH)  stamps, 
which  are  used  for  the  cruxhing  of  ore, 
which  ore  Is  reduced  in  connection  there- 
with. Fourth.  That  all  the  talUngsof  de- 
fendant are  cribbed  In  the  vicinity  of  th« 
mill,  so  that  the  same  are  not  washed 
down  upon  the  lands  below,  nor  Into  the 
bed  of  the  creek,  and  do  not  flow  upon 
the  land  of  the  plalDtlff,nor  Into  his  ditch. 
Fifth.  That  the  waters  of  Fred  Burr  creek 
bold  In  solution  small  quantities  of  sodium 
orcnmmun  aalt,and  sulphateof  sodium  or 
Glauber's  salt.  Tbattbe  same  are  in  such 
quantities  as  not  to  be  Injurious  to  vege- 
table or  unlmal  life  to  any  appreciable  ex- 
tent, and  that  the  same  are  nut  poison- 
ous. Sixth.  But  that,  by  reason  of  the 
ttald  salts  held  in  solution,  the  lands  ot 
the  plaintiff  are  not  madeunfit  forcultlva- 
tlon  or  bayfarroing  to  any  appreciable  ex- 
tent, and  that  the  value  ot  the  land  of  the 
plaintiff  la  not  destroyed  or  depreciated 
on  account  thereof."  Thereon  Judgment 
was  pronounced  In  favor  of  plaintiff,  to 
the  effect  that  he  have  and  recover  from 
defendant  thesumof  fl  daraages,  together 
with  f  V45  casts.  Thereupon  defendan  t  ap- 
pealed from  the  part  of  the  Judgment  as- 
sessing the  costs  against  It. 

The  contention  Involves  the  considera- 
tion of  the  following  provisions  of  the 
Htatute:  Hectlon  495  of  the  Compiled 
8tntuteR  of  Montana  (page  192)  reads  an 
follows:  "CoHta  may  be  allowed,  of 
ifourse,  to  the  plaintiff  upon  a  Judgment 
In  his  favor  In  the  district  court  in  the  fot 
lowing  canes:  Ist.  In  an  action  to  re- 
cover real  property.  2d.  In  an  action  to 
recover  the  possession  of  personal  prop- 
erty when  the  value  nf  the  property 
amounts  to  fifty  dollars  or  over.  Such 
value  shall  be  determined  by  the  Jury, 
court,  or  referee  by  whom  the  action  is 
tried.  3d.  In  an  action  for  the  recovery 
of  mouey  or  damages  when  the  plalntlQ 


recovers  fifty  dollars  or  over.  4th.  In 
special  proceedings  In  the  nature  of  an  ac- 
tion." Section  498:  "In  other  actlone 
than  those  mentioned  In  section  495  of  this 
act,  coats  may  be  allowed  or  not,  and,  It 
allowed,  may  be  apportioned  between 
the  parties,  on  the  same  or  adverse  sides. 
In  the  diticretiun  of  the  court;  but  no 
coHts  shall  he  allowed  in  an  action  begun 
in  the  district  court  for  the  recovery  ot 
money  or  damages  when  the  plaintiff  re* 
covers  less  than  fifty  dollars,  or  in  any  ac- 
tion begun  in  the  same  court  to  recover 
possession  of  personal  property  when 
the  value  of  the  property  is  less  than  fifty 
dollars. "  in  1S89,  the  legislature  pasfied 
an  act,  of  which  section  1  reads  as  fol- 
lows: "Section  1.  Costs  eball  be  awarded 
by  the  district  court  to  the  plaintiff  in  an 
action  to  recover  damaaes  for  trespass 
upon  real  property  brought  In  that  court, 
without  respect  to  the  amount  of  dam- 
agee  rec<ivered.''  From  a  view  of  these 
statutes,  it  appears  plainly  that  this  case 
must  be  classified  as  an  action  "to  re- 
cover damages  for  trespass  upon  real 
property,"  In  order  to  warrant  the  taxa- 
tion of  the  costs  involved  against  defend- 
ant. 

The  only  question  Involved  Is  as  to  the 
rlKht  of  the  court  below  to  tax  the  coats 
against  appellant,  and  render  Judgment 
therffor.  The  detirmination  of  this  ques- 
tion ImposeH  the  duty  upon  tlilR  court  to 
decide  whether  this  is  a  case  for  creating 
and  maintaining  a  nuisance,  or  for  tres- 
pass. 3n  Wood,  Nuls.  (2d  Ed.)  S  IH,  "nul- 
sance'*ls  thus  defined:  "Nuisances  aritte, 
as  has  been  beretoTure  stated,  fmm  a  mis< 
use  of  property,  real  or  perBonal,  or  from 
a  person's  own  Improper  conduct.  But 
the  idea  of  a  nnisance,  generally,  Ih  anno- 
elated  with,  and  more  commonly  arises 
from,  the  wrongful  use  of  real  property. 
Tt  Is  only  in  special  and  Infrequent  In- 
Htances  that  It  arises  otherwise,  which 
will  he  referred  to  and  fully  explained  In- 
fra. They  ore  always  Injuries  that  result 
as  a  conseqnence  of  an  act  done  outalde 
of  the  property  injured,  and  are  the  indi- 
rect and  remote  effects  of  an  act,  rather 
than  a  direct  and  immediate  conHciiueDce. 
It  Is  a  species  of  Invasion  ut  another's 
property  by  agencies  operating  entirely 
outside  of  the  property  itself,  and  Imper- 
ceptible and  invisible,  except  In  the  results 
produced,  which  are  often  even  themtielves 
not  vlRlble,  and  whose  presence  at  times 
is  only  appreciable  by  one  of  the  senses, 
and  that,  generally,  not  by  the  sense  of 
seeing."  In  the  same  section,  "trespass ** 
is  defined  as  follows:  "A  trespass  la  a 
direct  and  forcible  Invasion  of  one's  proi>> 
erty,  prodnciug  a  direct  and  Immediate 
result,  and  consisting  usually  of  a  single 
act. "  in  1  Add.  Torts,  §  217,  and  note  there- 
to, containing  citations  to  numerous  au- 
thorities, the  elements  distlnguiBbing  tres- 
pass from  nuisances  are  folly  stated  and 
discussed.  It  cannot  be  pretended  that 
the  findings  of  tact  by  tbejury  or  court  Id 
this  case  show  "a  direct  and  forcible  in- 
vasion," or  any  Invasion,  of  respondent's 
property  by  appellant.  Whatever  wrong 
or  Injury  respondent  has  sustained  haa 
been  the  result  of  the  wroogdil  use  by  the 
appellant  uf  lis  own  property,  and  falls 
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within  that  apeclea  orinlnriMcontalned  In 
the  definition  of  iiulaaDceB.  as  quoted 
above.  From  a  consideration  of  findings 
of  tact  In  tbis  cane,  and  thH  authorliiea, 
we  are  of  tije  opinion  that  thla  la  an  nc- 
tioD  tor  damaKea  for  creatioff  a  nultiance, 
and  not  for  tbe  commliitilon  of  a  trespaHS 
apoD  tbe  real  property  of  the  reapondent. 
And  so  holding,  we  are  of  tbe  opinion 
tbat  that  part  of  the  Judgment  of  the 
court  below  refiulrlng  tbe  appellant  to 
pay  the  coBtB  of  suttwaa  error.  Tbat  part 
of  the  judfement  taxing  tbe  eoBts  to  ap- 
pellant Is  reversed. 

HARWUOD  and  DE  WITTf  J  J.,  concnr. 


(U  Mont.  1») 

LEGOAT  T.  LEGGAT. 

(SDftreme  Conrt  of  Montana.  May  15,  1S93.) 
Fiui'D  IS  Fkocurino  Dbbd— Reconvbtancb  and 

ACCOCN-TLVG— BVIDBNCB— Lis  PKNDeN8~RBCIT' 

ALs  IS  Deed. 

1.  Where  the  findings  of  the  jnry  were  ad- 
Tisory,  and  were  adopted  by  the  court,  and  are 
not  attacked  on  appeul,  error,  if  any,  in  refas- 
ing  to  snstain  a  challenge  to  a  juror  for  cause, 
1b  immateriai. 

2.  In  an  action  to  compel  the  reconveyance 
of  land  procured  by  fraud,  many  lots  having 
been  conveyed  by  defendant  between  the  date 
of  tbe  deed  to  biin  and  the  commencement  of 
the  action,  evidence  that  a  lis  peudous  had  been 
filed  by  plaiutifC  was  admissible:  the  notice  be- 
ing material  for  the  purpose  of  framing  the  de- 
cree, should  plaintiff  prevail. 

^.  lu  ail  action  to  compel  the  reconveyance 
of  land,  procured  by  plaintiff's  attorney  by 
fraud,  there  was  no  error  in  admitting  evidence 
that  he  could  have  realized  more  by  selling  the 
land  in  separate  lots  than  by  seliinK  it  as  a 
whole,  it  being  conceded  that  he  paid  an  inade- 
quate price  for  it. 

4.  In  an  action  to  compel  the  reconveyance 
of  land,  procured  by  fraud,  and  for  an  inade- 

auate  price,  evidence  as  to  the  salable  value  of 
le  land  at  the  time  of  trial,  two  years  after  the 
coDTCyance  to  defendant,  is  inadmissible. 

&.  Kvldeace  as  to  the  value  of  tbe  land 
several  years  before  the  conveyance,  and  that 
it  had  not  since  depreciat-?d,  is,  in  effect,  as  to 
the  value  of  the  laud  at  the  time  of  the  trans- 
action, and  is  admissible. 

6.  In  an  action  to  compel  the  reconveyance 
of  land,  procured  by  fraud,  and  for  an  inade- 
quate consideration,  and  for  an  accounting;  by 
defendant  for  profits  realized  from  saIot  of  por- 
tions of  the_  premises,  evidence  of  the  consid- 
eration received  by  defendant  for  the  portions 
so  sold,  as  recited  la  deeds  by  him.  is  admi»- 
siMe.  snch  recitals  bring  prima  facie  evldrace 
as  to  the  consideration. 

Appeal  from  district  court.  Silver  Bow 
county;  John  J.  Mcllattuii.  Judue. 

Action  by  Ruth  F.  Leeteat  afCHlnat  Rod- 
erick D.  Leeicat.  From  a  JudKinont  for 
plaintiff,  defendant  apnealB.  Attirnied. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DE  WITT,  J.: 

This  action  was  brouKbt  by  plalntirr  to 
compel  the  reconveyance  of  real  estate 
-from  defendant  to  her,  alleged  to  have 
been  obtained  from  plaintiff  by  fraud.  alm> 
for  an  account  for  profits  realized  by  de- 
fendant in  sales  of  portions  of  the  prem- 
Iseo.  The  plalntirfallegeH  In  her  complaint 
tbat  she  Is  a  resident  of  the  state  of  Mis- 
souri; that  prior  to  March  19,  IhSS.  she 
<^aB  tbe  owner  of  an  nndlvided  one  tbird 


of  the  lipggat  A  Foster  addition  to  the 
city  of  Butte,  Silver  Bow  county.  Mont.; 

that  on  UecenitKr  15, 1S87.  she  executed  to 
flefendant  her  power  of  attnrney,  conwtl- 
tutiuK  defendant  her  attorney  U*  raanugB 
and  sell  plaintiff's  property  In  Silver  Bow 
county,  Mont.;  that  defendant  accepted 
said  trust,  and  acted  as  her  attorney  until 
her  revocation  of  tbat  power  December 27. 
18M8;  that  defendant  Is  the  brother-in-law 
of  the  plalntirr,— brother  ol  her  deceased 
husband,— nod  that  she  placed  rontidence 
In  his  rrlendHliip,  intetrrlty,  and  honor; 
tbat  onMarehl9,li>N8,  thedefendant  fraud- 
ulently procured  from  plaintiff  a  deed  of 
said  one  third  of  the  Legsat  &  Foster  ad- 
dition. Tbe  complaint  sets  up  in  detail 
the  acts  which  plHlntiff  claims  were 
fraudulent.  Amnng  those  octs  It  Is  al- 
leged that  defendant  telesraphed  to  Jaraes 
G.  Butler,  of  Ht.  Louis,  who  Is  a  friend  ot 
the  plalntirr,  as  follows:  "Will  Frank 
[meaning  plaintiff}  take  two  thousand 
dollars  fur  his  [meaning  her]  interest  In 
tbe  Leggat  &  Foster  addition?  [Signed] 
R.  D.  Leggat."  Plalntllf  reused  an  an* 
Bwer  to  Ite  telegraphed :  "  Yes,  If  yon  ad- 
vise It;  otherwise,  ncj. "  This  was  on  the 
6th  and  7th  of  Mnrch.lRS^.  The  conKld- 
erutlon  Is  allexed  to  hegrossly  Inadeciuute. 
It  is  alleged  that  about  this  time  the  de- 
fendant,  being  attorney  In  (act  of  plaintiff, 
was  offered  by  another  peraun  93,000  for 
her  said  one-third  ot  the  property.  It  Is 
also  alleged  that  just  eboutthe  same  time 
another  one-third  was  actually  sold  for 
f^.OOO.  and  that  defendant  knew  this  fact, 
ant)  did  not  communicate  it  to  plaintiff; 
also,  that  dHfeudant  knew  the  value  ofthe 
property,  and  concealed  the  nsrae  from 
plaintiff;  that  by  reason  of  defendant's 
false  repreHentatlouM  and  advice,  which 
plaintiff  believed  and  relied  npun,  and  on 
account  of  the  coiicentment  of  tacts, 
plaintiff  eiecnted  and  delivered  to  defend- 
ant a  deed  ot  the  one-third  InterPHt  for 
V2,000.  It  Is  further  ulleeed  that  since  de- 
fendant received  the  deed  he  has  received' 
us  his  share  from  the  sale  of  lots  the  sum 
of  $2,3iH),  and  that  maoy  more  lots  remain 
unsold. 

Plaintiff  tendered— nnd  made  good  In 
court  lier  tender— the  orielnal  considera- 
tion, with  Interest  and  the  cost  of  mak- 
ing a  deed.  Sh.>  alleges  that  the  one-third 
value  of  the  lots  remaining  unsold  Is  five 
or  six  thousand  dollars.  She  demands  a 
reconveyance  and  an  accounting.  An  an- 
swer was  tiled,  which  denied  alltheall^fed 
equities  of  plaintiff.  The  case  was  tried 
hy  the  court,  with  a  jury.  No  special  ver- 
dict was  found,  but  elaborate  special  find- 
ings were  made  t)y  the  Jury.  In  view  of 
tbe  alleged  errors  which  are  to  be  consid- 
ered In  deciding  the  ease,  It  is  nnnecessary 
to  recite  these  findings,  ft  le  sutflclent  to 
note  that  tbe  Jury  fully  nnd  com|)leteIy 
found  facts  forthe  plaintiff  sufflclent  toen- 
title  her  to  a  judgment.  Neither  the  suffi- 
ciency of  the  HndingH,  nor  the  evidence  to 
suprort  them,  is  now  attacked.  The 
court,  upi>n  motion,  adopted  the  findings 
of  the  Jury,  and  rendered  Judgment.  A 
notice  of  lis  pendens  had  been  filed  at  the 
commencement  of  the  action.  Tbe  judg- 
ment of  the  court  protects  tH)na  fide  par- 
chasers  from  the  defendant  during  the  pe- 
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rlod  between  tbe  glrfng  of  the  deed  bj 
plaintiff  to  defendant  and  tbe  filing  of  tbe 
notice  of  lis  peodens.  The  )Ddgmeat  then 
reqalrpf)  a  reconveyance  to  plaintiff  of  tbe 
lots  reinnlning  unHold.  It  also  taken  Into 
account  the  amount  of  money  tendered 
by  plaintiff  to  defendant.andrenderaiudf;- 
incnt  aRainat  defendant  for  the  furtber 
■om  of  f 1,400  over  and  abor«  tbe  amount 
of  the  tender;  that  la,  plaintiff  was  al- 
lowed to  withdraw  ber  tender,  and  take 
judgment  for  f 1.400,  tbe  aum  of  thone  two 
araountH  belnji;  what  was  found  due  on 
tbeacconnt.  Tbe  defendant  moved  for  a 
new  trial,  which  was  denied, andfrom  that 
order*  and  tbe  judgment,  he  appealB. 
There  were  no  Bpcclflcatiune  that  the  fliid- 
Inga  were  not  supported  by  tb«>  evidence, 
ami  couueel  for  appellant,  apoa  the  an^u- 
ment,  cnnredeit  that  no  attack  Is  madeup- 
on  tbe  tlndlngii.  Tbe  appeal  Is  made  sole* 
ly  upon  alleged  errors  of  law,  which  are 
set  forth  as  tbey  are  discuaaed  In  the  opin- 
ion t>elow. 

Bobfnson  ft  Stapleton,  for  appellant. 
Wax.  Scallon,  for  respondent. 

DB  WITT,  J.,  (after  statinR  the  facta.) 
Tbe  appellant  contemlM  that  his  cballengn 
for  cause  to  Juror  Helllg  sliould  have  been 
sastatued.  But,  if  tbla  were  error, It  Is  not 
now  material,  because  the  findings  were 
advlaory,  and  were  adopted  by  the  court, 
and  are  not  now  attacked. 

Appellant  claims  that  it  was  error  to 
allow  the  introduction  In  evidence  of  the 
notice  ot  lis  pendeus filed  by  platntitf.  The 
notice  was  objected  to  as  immaterial  and 
Irrelevant.  But  we  are  of  opinion  that*  as 
eounse)  said  when  offering  the  noilce,  It 
was  material  for  the  purpose  of  framing 
tbe  decree  If  Judement  should,  as  It  did,  go 
for  plaintiff.  There  were  many  lots  sold 
by  defendant  between  tbe  date  of  the  deed 
by  plaintiff  to  him  and  tbe  date  of  tbe 
commencement  of  this  action. 

Tbe  appellant  also  contends  that  the 
court  erred  In  allowing  wttnessCobban  to 
testify  that  more  could  have  been  realized 
by  selling  the  lots  separately  than  by  Hell- 
ing them  all  togetber.  But  tbe  defendant 
was  the  attorite.v  In  fact  of  plaintiff,  and 
was  In  a  fldurlary  relation  to  her.  He 
was  under  a  duty  to  do  ibe  best  be  could 
for  plaintiff.  Tbe  testimony  of  Cobban 
simply  tended  to  the  effect  that  tbe  trustee 
could  have  done  better  than  be  did  for  bla 
cestui  que  trust.  We  are  of  opinion  that 
there  was  no  error  In  admitting  tnls  testi- 
mony. This  evidence  waa  pointed  at  the 
value  nf  the  property.  Even  if  such  adnit»- 
slon  should  be  considered  error,  It  would 
not  be  error  upon  which  the  case  could  te 
reversed,  for  It  la  conceded,  by  virtue  of 
the  flndlnga  of  facts,  which  appelant  does 
not  attack,  that  tbe  property  was  ot  a 
greater  value  than  that  paid  by  appellant 
tu  respondent,  and  that  the  price  that  he 
paid  was  not  a  fair  and  just  prlc*). 

The  appellant  claims  that  It  was  error 
to  exclude  the  following  question  asked 
by  htm  of  witness  Cobban:  "Is  It  a  fact 
that  no  money  can  be  borrowed  on  any  of 
the  property  In  the  Leggat  &,  Foster  addl' 
tlon,  outside  of  what  Is  In  the  Belmont; 
that  tba  banks  won't  loan  a  dollar  on  It. 


and  men  won't  loan  mon^  on  It,— for  tb* 
reason  that  the  title  is  to  conflict?"  This 
case  was  tried  on  tbe  10th  of  July,  ISOi. 
The defendantreceived  bladeedfrom  plafn- 
tlff  March  10, 18S8.  Tbereforethe  question 
before  the  court  was  not  the  salable  value 
of  the  property  at  the  time  of  tbe  trial, 
some  two  years  after  tbe  time  tbe  defend* 
ant  obtained  the  deed  of  tbe  property.  It 
is  observed  that  tbe  question  excluded  was 
as  tu  the  value  of  tbe  property  at  tbe  tima 
of  the  tiial,  and  that  evidence  was  prop- 
erly excluded. 

It  was  also  objected  that  tbe  testimony 
of  J.  H.  Harper  was  Improper,  In  tbat  be 
testified  as  to  the  purchase  of  lota  In  the 
LecKat  &  Foster  addition  In  INRI,  and  tb« 
value  of  the  lota.  But  tbe  witness  also 
testltied  that  there  had  been  no  deprecio* 
tlon  In  the  valueslncelSSl.  Histestimony 
was  therefore  to  tbe  effect  that  the  value 
at  the  time  of  tbe  transaction  between 
plaintiff  and  defendant  was  at  least  as 
great  as  It  was  In  1881. 

Charles  F.  Booth,  county  clerk  and 
corder.  was  a  witness.  He  was  testifying 
from  the  county  records  as  tu  the  deeds 
made  by  defendaut  for  lots  whlcb  he  bad 
sold  alter  be  bad  Rcqidred  the  title,  in 
March,  KSSS.  As  the  witness  testmed  from 
the  records  as  to  these  lots,  by  their  de- 
scription and  dates,  he  also  mentioned  the 
cunslderatluDs  named  In  the  deeds.  Tbe 
defendant  objected  tu  tbe  prlcea  of  tfaelots 
being  given,  lu  tbat  tbe  prices  mentluued 
in  the  deed:4  were  not  tbe  measure  of  dam- 
ageH.  It  Is  quite  true  that  the  ronsldera- 
tiousnuined  In  tbe  deeds  are  nut  at  all 
conclusive.  But  such  consideration  was  a 
statement  over  the  slgnatureofdefendant, 
and,  we  are  of  opinion,  was  at  least  prima 
facie  evidence,  with  some  slight  tendency 
to  sbnw  what  was  the  consideration. 
Whatever  piima  facie  tendency  ttere  was 
in  this  testimony  could  easily  have  been 
rebutted  If  the  facts  were  otherwise. 

Chariot*  S.  Warren  was  a  witness.  In  re- 
buttal he  was  testifying  In  regard  to  some 
lots  in  the  addltiou,  whlcb  bad  been  sold 
to  Sargeant.  It  waa  not  objected  that 
thia  testimony  was  incom|>etent,  but  that 
it  waa  not  proper  to  be  given  In  rebuttal. 
But  the  Snri^eant  sale  had  been  mentioned 
by  defendant,  and  we  an^  of  opinion  tbat 
the  matter  ot  allowing  plaintiff,  in  rebut- 
tal, to  Introduce  what  Warren  said  as  to 
the  value  of  the  premises  was  a  matter 
of  discretion  with  the  lower  court,  and  no 
Injury  Huieicests  itscir,as  resulting  from  the 
action  ot  the  court. 

The  foregoing  are  the  alleged  errors 
which  appellant  haspresented  forour  con- 
sideration. We  are  of  opinion  tbat  none 
of  these  poln  ts  are  well  taken,  and  that 
tbe  Judgment  must  therefore  be  aflBrmed. 

PEMBEBTON,  V.  J.,  and  HABWOOD^ 
J.,  Goncur. 

(U  Hont  too 
STOUT  et  al.  v.  CORDBLL  et  aL 
^preme  Oonrt  of  Montana.    Uay  23,  180B,| 

ChaTTBL  HORTaAOBS  —  7AL1DITT  Al  AOA1H8T  AS- 
8IONIB  FOR  BBNBFTP  OT  CREDITORS — DSLITIBT. 

1.  Tbe  provlftion  of  Compb  St  dlv.  (L  **Glea* 
end  lAWi^*'  a  82,  that  no  autrtgags  of  goods 
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shall  be  valid  u  ngniatA  the  rightR  of  any  other 
person  than  the  parties  thereto  nnlesa  accom- 
panied by  delivery,  or  the  mortgage  proride 
that  the  mortga^r  may  remaiu  in  possession, 
and  be  accorapanied  by  afiEidnvits  of  the  parties 
thereto,  and  be  acltnowledged  and  recorded,  ap- 
plies to  a  bill  of  sale  made  by  a  debtor  to  his 
creditor,  and  a  contemporaneous  agreement 
that  if  the  debt  is  paid  within  a  fixed  time  the 
bill  of  aale  shall  be  canceled,  and,  snch  for- 
malitieB  Dot  being  observed,  the  transaction  is 
void  as  to  the  debtor's  assignee  for  the  benefit 
of  creditors. 

Si.  Where  the  property  embraced  In  such 
mil  of  sale  consists  of  barrels  of  whisky,  and 
they  are  merely  marked  by  the  creditor's  agent 
with  a  rross  and  the  creditor's  name,  and 
moTed  fr  their  position  in  the  debtor's  ware- 
house out  luto  the  middle  of  the  room,  there  is 
no  deuTery. 

Appeal  from  dlntrlct  court,  SUver  Bow 
cuantj;  Joho  J.  McHatton,  Judge. 

Action  by  Nelson  Story  and  another 
aKainsE  B,  W.  Cordell  and  aauther.  From 
a  judKment  /or  plaintiffs,  defendants  ap- 
peal. Berei'sed. 

The  other  facts  fully  appear  In  the  fol- 
lowInK  statement  by  DE  WITT.  J.: 

This  action  is  in  replevin  forthe  recovery 
of  certain  barrels  of  whisky.  Tha  plalo- 
tlth  are  creditors  of  defeudant  Oordell. 
Defendant  Huttun  is  the  assifenee  for  the 
benefit  of  thecreditorsorsaldCordell.  The 
plaintiffs,  as  creditors  of  Cordell.  about  the 
21sC  day  of  November,  1SH9,  went  to  hlni 
for  a  aettlement  of  their  account.  Cordell 
wns  a  merchant  in  Walkervltle,HllverBow 
county.  By  reastm  of  hla  IndebtednesB  to 
the  plaintiffs,  he  turneil  over  to  them  the 
barrels  of  whisky,  wblrli  are  thesubject  of 
this  action.  The  facts  of  this  "turning 
over  of  the.  whiHky,**  as  the  witnesses  call 
It,  were  as  follows:  The  whisky  woe  Id 
the  warehouse  of  defendantOordell.  When 
the  managing  afcent  of  the  plaintiffs  went 
to  Oordell  to  collect  the  account,  Cordull 
sare  to  the  plaintiffs  a  bill  of  sale  of  the 
whisky.  This  bill  of  sale  was  absolute  on 
Us  face.  But  aceompanylnff  the  bill  of  sale 
was  an  aKreement  between  (^ordellnnd  the 
plaintiffs  that  If  Cordell  paid  this  indeht- 
eduess  within  a  period  fixed  in  the  afzree- 
ment  the  hill  of  sale  should  be  canceled, 
as  the  witness  expresned  it.  'In  any  event 
tbe  affrenmont  was  that  the  bill  of  sale 
wan  a  security  for  the  payment  of  theln- 
debtednesH,  and  II  said  Indebtedness  were 
paid  within  ibe  time  mentioned  the  sale 
ahould  be  considered  as  null.  Thereupon, 
the  ajrent  oE  the  plaintiffs  marked  these 
barrels  of  whisky  with  the  names  of  the 
plaintiff^,  and  also  by  cutting  a  ontss  upon 
the  barrels.  He  took  the  wlilxky  from 
where  it  waa  stored.  In  the  back  room  of 
the  store,  and  placed  it  Id  the  center  of  the 
room.  It  waslett  In  the  possession  of  Cor- 
dell In  that  place,  In  his  warehouse.  The 
only  acts  tending  tn  show  a  dPllvery  from 
C^ordplI  to  the  plaintiffs  were  the  moving 
of  Che  barrels  of  whisky  from  one  place  In 
tbe  store  to  anolber,  and  the  markbiK,  as 
above  described.  Cordell  continued  In  the 
poHseeslon  of  the  said  buildluff,  the  front 
room  of  which  appeared  to  be  used  as  a 
salesroom,  and  the  back  room  as  a  ware- 
house. Thereafter,  and  on  November  :;r)th, 
Cordell  made  a  general  asslKuraent  ftir  the 
beoeflt  ol  credliom  to  tsatton,  the  other 


defendant  In  thls-action.  That  assignment 
Included  the  whisky  above  described.  All 
of  the  assigned  property,  with  this  whisky, 
was  delivered  to  Sutton,  and  be  took  ex- 
clusive pusseaaion  of  thesame.  Herefused 
to  deliver  the  whisky  to  plaintiffs  upon 
their  demand.  The  case  was  tried  to  the 
court  below  without  a  Jury,  and  the  deci- 
sion and  Jiidement  were  in  favor  of  plain- 
tiffs. Defendants  moved  for  a  new  trial, 
which  was  denied,  from  which  order  and 
from  theJudKmeiit  they  appeal.  The  con- 
tention of  the  appellants,  and  tjie  point 
raised  upon  this  appeal.  Is  that  tbe  sale 
from  Cordell  to  theplaintlffs  was,  ineffcct^ 
an  attempt  to  create  a  chattel  security, 
and  that  as  the  Instrument  (bill  of  sale) 
was  not  verllled  and  filed  as  a  chattel 
mortKBffe,  nor  the  actual  delivery  of  the 
chattels  made,  it  was  void  as  to  Sntton,- 
the  assignee;  the  respondents  contending, 
on  the  other  hand,  that  the  sale,  even  if 
construed  as  a  inortKaBP,  was  good  as  be> 
tweeu  Cordell  and  plaintiffs,  and  that  Sut- 
ton, assiguee,  steps  into  the  position  of 
Cordell,  HHsignor,  and  has  no  more  rights 
than  Cordell,  and  therefore  cannot  hold 
the  property  as  agnlnst  the  sale  from  Cor- 
dell lo  the  plalntirfs. 

F.  T.  McBrlde,  for  appellants.  W.  I. 
Llpplneott,  for  respondents, 

DE  WITT,  J.,  (after  stating  thefacts.i 
We  are  of  opinion  that  the  contentions  in 
this  case  are  determinable  under  the  prti- 
vlslons  of  our  law  in  reference  to  personal 
property  securities,  (chapter  Aiv.  6, 
"General  Laws,"  Comp.  8t.J  That  chap- 
ter provides,  among  other  things,  as  fol- 
lows: "The  provisions  of  the  foregoing 
sections  of  this  chapter  shall  extend  to  all 
Bucli  bills  of  sale,  deeds  of  trust,  and  other 
conveyances  of  goods,  chattels,  or  per- 
sonal property  as  shall  have  tbeeftect  of  a 
mortgage  or  lien  upon  auch  property." 
Secti(»n  1549,  !d.  It  Is  perfectly  dear  that 
the  bill  of  sale  in  this  case  falls  within  the 
purview  of  this  section.  The  tramioctloii 
between  Cordell,  the  debtor,  and  Story 
&Co.,  his  creditors,  in  which  the  bill  of  sale 
was  given,  was  Intended  to"havetheeflect 
of  a  mortgage  or  lien  upon"  the  whisky. 
Therefore,  this  transaction  helngf  snb]ect 
to  tbe  provisions (»f  chnpter  92,8ectlon  15:)R 
Is  applicable,  and  thut  section  Is  as  fol- 
lows: "No  mortgage  of  goods,  chattels, 
or  personal  property  Rhall  be  viilld,  as 
against  the  rights  and  interests  of  any 
other  person  than  the  parties  thereto,  un- 
less the  possession  of  such  goiids.chattels, 
or  personal  property  be  delivered  to  and 
retained  by  the  mortgagee,  or  the  mort- 
gage provide  that  the  property  may  re- 
main In  the  possessloD  of  tbe  mortgagor, 
and  be  accompanies]  by  an  affldavit  of  ail 
the  parties  thereto,  or,  In  case  any  party 
Is  absent, an  affldavitof  those prenent, and 
of  the  agent  or  attorney  of  such  absent 
party,  that  the  same  lamadn  In  good  faith 
to  secure  tbe  am<iunt  natifed  therein,  and 
without  any  design  to  hinder  or  delay  the 
creditors  of  the  raortKagor,  nnd  be  oc- 
knowledged  and  filed  as  Iiei-einafter  pro- 
vided." Applying  the  law  to  the  facts, 
we  observe  that  the  possession  of  the  per- 
Bcnal  property  was  not  delivered  to  and 
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retained  by  Story  &  Co.,  wbo  were  in  the 
relation  of  mortgaKeeR,  aa  ileHciibed  In 
sectlou  1538.  Nor  a^ain,  waa  the  Instru- 
nieiit— bill  of  sale— wiiich,  by  section  1549, 
is  to  be  treated  as  a  mortgage,  accom- 
panied by  ttieaffidavftmentiuned  In  section 
lo&S,  nor  was  it  acknowledged  as  tlierein 
provided.  Applying  the  further  provl- 
bIudb  ot  section  lo8K,  we  observe  tbat  the 
transaction  was  void  as  against  the  debta 
and  intereets  of  any  other  person  than  the 
parties  thereto.  The  rights  of  persons 
(which  rlKhts  Sutton  representa)  other 
than  the  parties  to  that  tranaaction  hav- 
log  Interfered,  tbat  transaction  is  void  as 
to  (hose  rights.  Tbejudgmentls  therefore 
reversed. 

PEMBERTON.a  J.,  and  HABWOOD, 
J.,  concur. 


(61  Kan.  330) 

STATE  T.  GLAVB. 
(Si^me  Court  of  Kansas.  Afaj  9,  1893.) 

IUps — WArviso  Akkaiunmisnt  asd  I'lea  —  Com- 
ments ox  Defendant's  Evii>knce. 

1-  Whero  the  defendant  in  a  criminal  case 
announces  himself  ready  for  trial,  and  goea  to 
trial  without  formal  arraii^nment  or  pica  hav- 
ing been  entered,  and  at  au  early  stage  of  the 
trial,  on  attention  being  called  by  one  of  the 
counsel  of  the  state  to  the  fact  that  the  defend- 
ant has  not  been  arraigned,  he  waives  formal 
arraignment,  aad  is  afterwards  convicted  and 
sentenued,  hdd,  that  he  cannot  thereafter  com- 
plain of  a  want  of  formal  amUsnment  and  en- 
try of  a  plea. 

2.  The  testimony  of  a  defendant  who  has 
taken  the  witness  stand  and  given  testimony 
to  be  considered  by  the  jury  may  be  com- 
mented on  by  counsel  in  the  same  manner  aa 
the  other  testimony  in  the  case,  and  it  is  not 
error  in  such  a  case  to  permit  counsel  for  the 
state  to  comment  oj  his  failure  to  testify  with 
reference  to  material  matters  within  his  knowl- 
edge. 

3.  The  evidence  examined,  and  found  am- 
ple to  sustain  the  verdict. 

(SyiWbuB  by  the  Court) 

Appeal  from  dl-itrict  court,  Osborne 
county  ;  Cyrus  Heren,  Judge. 

Otto  Glave  was  convicted  of  rape,  and 
appeals.  Afflrmed. 

Mitchr^ll  &  Rotiertsun  and  J.  B.  Larimer, 
for  appellant.  John  T.  Little  end  M.  E. 
Smith,  for  the  State. 

ALLEN,  J.  The  defendant,  Otto  Glave, 
was  convicted  or  the  crime  of  rape  com- 
mitted on  Mary  E.  Cooit,  a  child  under 
the  nge  of  18  years. 

The  first  error  allesed  by  the  appellant 
is  that  the  defendant  was  not  arraiuned, 
or  called  on  to  plead  to  the  Information 
t)eror«thH  trial.  The  record  contains  this 
statement:  "Theparties  annoanced  them- 
■elvps  ready  for  trial."  after  having  re- 
cited that  "  the  flelendant  was  present  In 
pernnn  and  with  his  attorneys."  After 
the  first  witnet4H  had  been  sworn,  and  had 
testified  with  reference  to  eume  unimpor- 
tant matters,  the  attention  ot  the  court 
aud  counsel  was  called  to  the  tact  tbat 
the  defendant  had  not  been  formally  ar- 
raigned, and  counsel  tor  the  defendant 
were  asked  whether  they  would  waive  j 


formal  arraignment,  to  which  one  of  the 
counsel  for  the  defendant  replied,  **  Yes,  I 
guess  we  will  waive  at  this  time."  There- 
after the  trial  proceeded  without  objec- 
tion on  the  part  of  the  defendant.  Under 
tlie  former  duciKlous  of  this  court,  the  fail- 
ure to  arraign  i^e  defendant,  and  to  re- 
quire him  to  plead  before  the  commeuee- 
ment  of  the  trial  under  the  facts  above 
stated,  is  not  soch  error  as  will  require  a 
reversal  of  the  Judgment.  State  v.  I^ewls, 
10  Kan.  157;  State  v.  Cassady.  12  Kan. 
5:i0.  Tn  the  case  ot  State  v.  WIIhou,  4'^ 
Kan.  596,  2i  Pac.  Rep.  Q22, cited  by  counsel 
for  appellant,  the  record  failed  to  show 
that  the  defendant  announced  blmsclf 
ready  for  trial,  or  consented  to  go  to 
trial,  and,  after  the  jury  were  sworn,  be 
made  a  motion  to  be  discharged  from 
custody  becanse  of  want  of  service  ol  a 
copy  of  the  information,  and  because  he 
had  not  been  arraigned  and  required  to 
plead.  We  do  not  chink  the  derision  In 
that  case  in  conflict  with  the  earlier  cases 
cited,  and  the  conclusion  reached  in  this. 

Various  objections  were  made  to  tbe 
Introduction  of  testimony,  and  exceptions 
were  preserved  to  the  rulings  of  the  court 
thereon.  Motions  were  also  made  to 
strikeout  the  testimony  of  certain  wit- 
nesses. It  Is  unnecessary  to  comment  on 
them  separately.  We  have  examined  the 
record,  and  find  no  substantial  error  iu  it 
in  regard  to  these  matters.  The  defend- 
ant himself  took  tbe  witness  stand,  and 
testified  with  reference  to  his  having 
heard  conversations  between  Lafe  Bacon* 
a  witnesH  for  the  state,  and  one  Hnse- 
nieyer,  a  witness  for  the  defendant.  It  ia 
contended  that  material  error  was  com- 
mitted by  the  trial  court  In  .permitting 
counsel  tor  the  prosecution,  lu  summlDg 
np  the  case  to  the  Jury,  tu  comment  on 
the  failure  of  the  defendant  to  testify  with 
reference  to  the  principal  matters  in  is- 
sue; and  tlie  following  language,  uxed  by 
E.  F.  Robinson,  one  of  the  counsel  for  the 
prosecution,  is  mentioned  aa  HPriously 
objectionable:  "You  know  the  court,  io 
your  bearing.  In  passing  on  the  evidence, 
told  you  from  the  bench  that  the  iiefend- 
ant  might  prove  actsot  lewdness  on  her 
part;  and  they  did  not  do  it."  "Silence 
is  the  strongest  proof  against  him.* 
"No  man  that  can  deny  It  is  silent." 
"lie  [the  defendant]  does  not  even  deny 
it."  J.  K.  Mitcliell,  of  counsel  for  the  de< 
fendant,  interrupted  with  tbe  statement, 
"The  defendant  denied  thechargo  by  hla 
plea  of  not  guilty.**  Rohinsou  rett>rted, 
"xNo,  he  waived  it."  And  M.  E.  Smith 
county  attorney,  In  his  argument  to  the 
Jury  said,  "He  don't  deny  but  that  he  is 
the  father  of  the  child.*'  These  remarks 
were  excepted  to  by  tbe  defendant  at  tbe 
time.  It  Is  contended  by  counsel  for  ap- 
pellant that  the  defendant  took  the  wit- 
ness stand  merely  for  tbe  purpoRe  of  mak- 
ing a  statement  on  a  preliminary  mutter 
in  order  that  the  tcBtiniony  of  another 
witness  In  bis  behalf  might  be  received; 
tbat  by  so  doing  he  did  not  fully  assume 
tbe  attitude  ot  a  witness;  and  it  la 
claimerl  that  bis  testimony  was  to  tbe 
conrt,  and  not  to  the  Jury.  This  conten- 
tion, however,  is  not  correct.  I'he  testi- 
mony given  by  the  defendant  went  to  the 
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Jury,  to  be  weighed  by  tbem  wltb  all  the 
other  testimuay  In  the  case.  It  waa 
glren  by  falm  (or  the  purpose  of  Bbuwlng 
that  he  beard  cuuvenatlonB  between 
Bacun  and  Uasemeyer,  and  the  main  pur- 
poBe.for  whlcb  Haaemeyer  was  called  as 
a  wltUPPH  was  to  prove  that  HdiulssioDS 
of  the  defeodenC  made  at  That  time  to 
Bacon  were  made  nnder  dnrcsH,  and  that 
910,  kItcd  by  defendant  tu  Bacon,  was  ex- 
torted from  him  throiifth  fear.  While  the 
testimony  given  by  the  defendant  bore 
bot  remotely  on  the  main  issue  In  the 
case,  it  still  was  one  of  many  circumstan- 
ces to  be  considered  by  the  Jury,  and  we 
are  anable  to  perceive  any  line  of  demar- 
cation which  excludes  the  defendant  from 
the  list  ofwltnessaa  produced  in  blebehulf. 
We  are  not  called  on  in  this  ease  to  de- 
cide the  question  counsel  seeks  to  raise, 
vis.  whether  a  defendant  in  a  criminal 
case,  who  takes  the  witness  stand  merely 
to  make  preliminary  proof  of  some  fact 
addressed  solely  to  the  conrt,— for  the 
pnrpose  of  permitting  the  Introduction 
of  copies  of  written  Instruments,  for  ex- 
ample, or  other  evidence  requiring  prelimi- 
nary proof  before  Its  Introduction,™ 
wonld  tbereby  sobjeet  himself  to  all  of  tbe 
disadvantages  attebdlng  hla  aBHumptlon 
of  tbe  attitude  of  a  witness.  This  ques- 
tion we  need  not  pass  upon  until  prop- 
erly presented.  In  1  his  ease  the  testimony 
C^ven  by  the  defendant  went  to  the  jury, 
and  It  was  competent  for  the  counsel  for 
tbe  state  to  comment  on  It.  They  might 
also  comment  on  matters  within  hla 
knowledge,  and  concerning  which  be 
failed  to  testify,  as  well  as  on  tbe  testi- 
mony he  actually  gave.  Were  we  to  at- 
tempt to  lay  down  a  rule  limiting  the 
argument  of  counsel  based  on  testimony 
given  by  a  defendant  to  those  matters 
directly  connected  wltb  tbe  testimony 
«:iven  by  blm,  we  should  meet  with  great 
difncultyln  its  practical  application.  The 
pnrpoiie  of  all  testimony  on  the  part  of 
tbe  defendant  Is  to  overcome  presump- 
tions of  guilt  raised  by  tbe  testimony  on 
behalf  of  the  state,  and  all  proper  and  per- 
tluent  discussion  must  be  directed  tu  tbe 
question  of  tbe  guilt  or  Innocrace  ot  tbe 
accused.  Some  of  tbe  remarks  made  by 
counsel  for  the  state  appear  to  ns  objec- 
tionable, yet  we  think  comment  on  the 
fact  that  the  defendant  had  taken  the 
witness  stand,  and  had  failed  to  deny  his 
gnllt,  was  permiHslhle;  and  the  remark 
with  reference  to  his  having  waived  mak- 
ing a  plea,  though  not  strictly  proper. 
baTfng  twen  made  as  a  retort  to  an  Inters 
mptlou  by  opposing  counsel,  we  think 
not  likelT  to  have  prejudiced  the  Jury. 
See  urate  V.  PreHerle,  H6  Kan.  90. 12  Pac. 
Hep.  406:  State  v.  Probasco, 46  Kan.  810, 
26  Pac.  Rep.  740. 

The  testimony  of  the  ln]ared  wltnesB  is 
commented  on,  but  we  find  notbing  in  the 
record  to  convince  us  that  ber  statemeuts 
were  untrue.  Tbe  birth  ot  her  child  Is 
conclusive  of  the  guilt  of  some  person. 
There  was  abundant  evidence  to  connect 
the  defendant  with  the  cilme,  and,  the 
Jury  having  given  credit  to  the  witnesses 
for  the  prosecution,  and  their  verdict  hav- 
ing: been  sustained  by  tbe  trial  court,  we 
find  no  grounds  In  tbe  record  for  saying 


that  tbe  conviction  was  wrimg.  Judg- 
ment will  be  affirmed.  All  the  JuatlceB 
concurring. 

(61  Kan.  4621 

STATE  ex  rel.  LITTLE,  Attorney  General,  v. 
MARTIN  et  al, 

(Supreme  Court  of  Kansas.    May  6,  1893.) 

BAII.ROI.D  COMPAHIB8 —  OkOANIZATION— ClKCULAH 
Kailuoad  — FoBFBiTtJKE  OP  Chakter  —  Plbad- 

1.  Under  the  general  law  providing  for  the 
incorporation  of  railroad  companies,  a  drcnlar 
or  iffl-mlnal  railroad  may  be  projected  and  con- 
structed, and  a  company  organized  for  that  pui> 
pose  may  exercise  the  power  of  eminent  do- 
main. 

2.  The  statute  contains  no  Itmitadon  as  to 
the  course  or  length  of  a  projected  railroad.  It 
may  be  long  or  short,  circular  or  longitudinal, 
provided  It  is  built  for  a  public  use,  and  with- 
in the  contemplated  purposes  of  the  statute. 

3.  A  railroad  company  organized  under  the 
general  law,  cannot  Bbirk  or  avoid  any  duty 
which  it  owes  to  the  public;  and  an  ail^^tioi^ 
or  claim  that  the  company  at  some  future  time 
intends  to  neglect  the  performance  of  its  fall 
duty  to  the  public  is  not  a  groond  for  for- 
feiture, nor  can  the  question  of  whether  thei 
company  intends,  in  good  faith,  to  can?  oujf 
tbe  declared  objects  of  its  organisation  be  iu- 
guired  Into  In  quo  warranto  proceedings. 

(Syllabos  by  the  Conrt) 

Original  proceedings  in  quo  warranto, 
in  tbe  name  of  the  state,  on  tbe  relation  ol 
John  T.  Little,  attorney  general,  against 
Edward  L.  Martin  and  others,  J  udgment 
for  defendants  on  demurrer  to  tbe  peti- 
tion. 

Tbe  other  facte  fully  appear  In  tbe  fol- 
lowing statement  by  JOHNSTON,  J.: 

This  is  an  original  proceeding,  in  the  na- 
ture of  quo  warranto,  brought  in  tbe  name 
of  the  state  by  tbe  attorney  general,  ques- 
tioning tbe  right  of  tbe  Dnlon  Terminal 
Railway  Company  and  the  other  defend- 
ants to  use  and  enjoy  tbe  powers,  privl - 
leges,  and  franchises  o!  a  railway  corpo- 
ration, and  for  an  ouRter  from  tho  exercise 
of  9ucb  powers,  privtleges,  and  franchises. 
In  ills  petition  tbeattorney  general  alleges 
that:  "(llOn  December  29, 18»1,  tbe  de- 
fendants, Edward  L.  Martin,  Ai'thur  E. 
Htilwell,  Arthur  A.  Mosbur,  and  James  H. 
Pickering,  of  KauRas  City,  Mo.,  and  Omar 
D,  Uall,  William  Thomiison,  and  J.  Jay 
Spencer,  of  Kansas  City,  Kan.,  associated 
tbemseives  together  with  a  view  of  filing 
a  charter  and  forming  a  corporation  under 
the  laws  of  tbe  state  ol  Kansas,  and  on 
said  day  they  caused  to  be  filed  in  the  office 
of  the  secretary  of  state  of  tbe  state  of 
Kansas  an  inetmment  intended  as  u  char- 
ter, in  which  they  named  as  directors,  for 
the  first  yeur.  themselves,  and  also  Ed- 
ward P.  Merwiu,  ol  New  York  city,  and 
William  S.  Taylor,  then  of  Philadelphia* 
Pa.,  but  now  of  Kansas  City,  Mo.,  and  the 
name  of  the  proposed  corporation  was 
therein  stated  to  be  tbe  Culun  Terminal 
Railroad  Company,  with  an  authorised 
capital  stock  of  92,000,000.  divided  into 
shares  ot  9100  each,  and  its  declared  pur- 
pose was  as  follows,  to  wit:  'This  com- 
pany is  formed  to  acquire,  by  purchase  or 
lease,  or  to  constroct,  maintain,  and.oper^ 
ate,  a  atandard  gange  railroad  for  Uw 
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trnnaport  of  penooa  and  property,  hj 
tbe  use  of  eteam  or  otber  ojutlve  power, 
from  a  point  on  the  iiortli  etdeof  tbe  Kao- 
HSM  river,  opposite  the  city  of  Arfientloe, 
Id  the  county  ol  Wyandotte,  In  the  state 
of  Kansas,  in  a  northwesterly  direction, 
by  the  most  convenient  and  practicable 
roate,  to  a  point  at  or  Dear  tbe  MliiHOorl 
river;  tbeoce  along  and  dowu  tbe  valley 
of  tbe  MIbbouH.  nnd  up  the  valley  ot  the 
Kanaaa  river,  to  the  place  of  beglnninR.— 
BO  as  to  Bubstantially  encircle  tbe  city  of 
KnneuB  City,  Kansua,  in  said  county  of 
Wyandotte.  Also,  to  acquire,  by  pur- 
chase or  lease,  or  to  construct,  maintain, 
and  operate.  Bucb  branch  or  braocbcfi,  or 
spur  or  Bpura,  aa  may  be  neceasary  (ur  tbe 
buslnesa  of  said  company,  to  enable  It  to 
make  connection  with  tliK  Consolldattrd 
Terminal  Itallway  Company,  now  cou- 
BtructiiKc  a  rofid  lo  the  tttateof  Ulsiiouri,  at 
or  near  thestatellne  between  Mlflaouri  and 
Kansas,  where  said  Coiisollilated  Termi- 
nal Hallway  interserts  the  state  line,  at  or 
near  the  confluence  of  the  Kansas  and  Uls- 
aourl  rivers,  or  with  any  other  railroad  or 
roadawltb  wlilcta  It  maydeBtre  to  connect. 
The  main  line  of  the  company's  road  will 
be  about  twenty-two  mileB  In  leneth,  and 
the  main  spur  will  run  (rum  a  point  at  or 
near  where  the  Consolidated  Terminal 
Railway  Internects  thestatellne,  op  tbe  val- 
ley of  the  UtBBoori  and  Kanflaa,  to  a  point 
where  Ohio  avenue,  (old  Second  street,) 
extendeil,  would  lutfrsecttherivf^r;  thence 
across  the  Kantta8river,aRd,  by  the  short- 
est and  most  practicable  route,  to  this 
company's  main  line.*  The  route  of  Hald 
proposed  ruad  was  not  defined  ntlierwlne 
than  as  above  shown,  and  the  places  from 
and  to  which  tlie  road  was  Intended  t«>  be 
run  were  not  named,  and  they  did  not  and 
do  not  appear,  unless  It  be  by  tbe  deaffc- 
natlun  of  a  circle  around  a  slnKle  city,  and 
a  spur  therefrom  to  tbe  state  line.  (2) 
Soon  after  the  llline  of  said  Instrument, 
the  defendant  Edward  L.Martin  was  In 
some  manner,  to  the  relator  unknown, 
desiKuated  aa  prealdent,  and  tbe  said  Wil- 
liam K.  Taylor,  In  like  manner,  as  secretary, 
and  they  have  ever  since  assumed  to  act 
as  such.  <3)  AltlioDffh  tbe  declared  'imr- 
poKc  of  the  proposed  corporation  was  to 
build  a  circular  ratlrnud  around  Kaosos 
City,  Kan.,  yet  such  whs  not  and  Is  not 
the  real  purpose  ol  tbe  dofendantM;  but 
tbe  said  Kdward  L.  Martin  and  William  S. 
Taylor  were  and  are  president  and  Recre> 
tary,  respectively,  of  tbe  ConBolldated 
Terminal  Railway  Compnny.  a  Mldsouri 
corporation, and  tbe  suld  Edward  L. Mar- 
tin was  and  is  president  of  the  Kansas 
City  Suburban  Belt  RHiIway  Company,  a 
MiHsonrl  corporation ;  both  of  said  Mis- 
souri corporations  Itelns  managed  by  tbe 
persons  named  as  defendants,  as  one  In- 
terest, owuInK  railroad  tracks  not  exceed- 
In^  twelve  miles  In  length,  and  partly  en- 
circling KansHH  City,  Mo.,  which  is  cotitiK- 
nuns  to  Kani4(is  City,  Kan.;  and  said 
Missouri  corporatiouH  desired  and  Intend- 
ed only  to  build  a  spur  from  the  proposed 
end  of  their  track  at  tbe  state  line,  west- 
erly a  short  distance  In  tbedirectlon  of  Ar> 
gentliie,  Kan.,  about  five  mllea  from  said 
starting  point,  to  be  used  In  connection 
with  said  tracks  In  Missouri,  and  tor  that 


purpose  the  persons  named  as  defendants 
caused  said  instrument  called  a  'cbarter* 
to  be  bled  In  the  otflce  of  the  secretary  of 
state  of  tbe  state  of  Kansas.  (4)  The 
Kuid  MisBoarl  corporations  were  organ- 
ised for  the  purpose  of  doing  a  general 
switching  aod  transfer  buBiness,  In  car- 
load lotM,  from  one  railroad  to  auotber 
at  Kansas  City,  Mo.,  and  Cransferrinie 
cars  from  elevators  and  other  industries 
to  railroad  companies  for  transpurta- 
tlnn.  and  In  delivering  cars  for  railroad 
companies  received  on  tb(>ir  respective  lines 
to  such  elevators  and  Indastrles,  and  for 
the  purpose  of  leasing  certain  pnrtH  of 
their  tracks  to  railroad  companies  for  ter- 
minal facilities,  and  said  Minsouri  corpo- 
rattoua  are  doing:  such  business  exvlusive- 
ly,  all  eonipensatlon  for  such  swltclilng 
buslneM  beingpHld  by  the  several  railruad 
companies  empluylng  them;  andsaid  Mis- 
souri corporations,  although  they  have 
been  transacting  biiHlnehsforKeveralyears, 
have  no  route  nor  tracks  nor  stations  nor 
depots  nor  rolling  stock,  nor  faL-lllties  for 
transMctlug  tbe  usual  and  ordinary  busi- 
ness  of  a  railroad  corporation,  as  a  com- 
mon carrier.  In  transporting  pawMengers 
and  property  from  place  to  place,  nor  for 
transporting  property  for  all  persons,  in* 
differently,  in  qudntitles  great  or  smnll.at 
certain  rates  based  upon  tonnoge  and  dls- 
tance;  and  said  Miiwonri corpora t Ions  are 
not  adapted  nor  Intended  for  carrying  on 
such  usual  and  ordinary  buainesR  of  rail- 
road corporations,  but  only  f<ir  dtdng  a 
switching  buslnettsfor  railroad  companies, 
at  certain  rates  per  car  as  a  switching 
charge,  and  for  leaHlng  certain  parts  of 
th?lr  tracks  to  railroad  companies  for 
terminal  (aciUtlea.  and  the  railroad  truck 
proposed  byBatdso-called  Cnlon  Terminal 
Railroad  Company  was  and  Is  intended 
to  form  a  part  of  said  Miasourl  system  for 
sn  itching  nnd  terminals,  and  for  no  other 
purpose,  and,  if  such  track  shall  be  com- 
pleted, it  will  be  adapted  to  no  other  use 
or  purpose.  (5)  The  said  the  Union  Ter- 
minal Railroad  Company  Is  not  a  duly 
chartereil  and  organised  railway  corpora- 
tion, and,  althouRb  stock  has  been  Is- 
sued for  tile  full  amtiunt  named  In  said  in* 
fltrument  called  a  'charter.'  yet  no  shai'e 
thereof  bus  ever  been  legitimately  4st>ued 
uor  pnld  for.  l>ut  the  same  has  been  do- 
nated tocertaln  persons  and  curporatitms 
expected  to  take  first  mortgage  Itonds, 
which  have  already  been  Issued  to  tbe 
amount  of  92,U0i>,U00  on  tbe  proposed  rail- 
nmd,  although  such  bonds  have  not  been 
paid  for;  and  the  association  of  such  per- 
sons named  as  defendants,  and  the  said 
propost>d  corporation,  as  a  railway  cor- 
poration, were  and  are  unauthorised  by 
law,  and  the  organisation  of  said  per- 
sons as  a  railway  corporation  Is  fraudu- 
lent and  void.  (6)  Notwithstanding  the 
fiiregolng  facts,  said  persons  named  as 
defendants,  without  being  legally  Incor- 
piirnted,  have  acted  within  the  cnunty  of 
Wyandotte  and  state  ol  Kansas  as  a  rail- 
way corporation  nnder  the  name  of  tbe 
Union  Terminal  Railroad  Company  afore- 
said, and  uhder  that  name  have  nsiirped 
and  assumed  to  and  are  exerclHlng  the 
power  of  eminent  domain  by  the  condem- 
nation ot  real  property  in  Wyandotte 
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coDQty  for  a  right  of  way  for  a  propufied 
railruad  track,  and  by  the  croftfling  In 
Eanfiaa  ol  riiibts  of  way  and  tracks  of 
rnilroad  corporations.  althouKli  aald  pow- 
er has  not  been  conferred  by  law  apou 
aald  persona,  nor  npon  tbe  aald  pre* 
tended  railway  corporation  defilffnated  as 
the  Union  Terminal  Railroad  Company." 
The  prayer  of  the  petition  Is  that  the  de* 
lendaats  he  required  to  anitwer  "by  wliat 
warrant  they  claim  to  have.  use.  and  en- 
Joy  the  powers,  Ithertlea.  prlvllt^ps.  and 
franchises  of  a  railway  corporation,  and 
especially  tbe  tranHcendent  power  of  emi- 
nent domain,  and  that  tbey  be  forever 
ousted  from  the  eserclso  of  such  usurped 
powers,  liberties,  prlvlle^fs,  and  fran- 
chises, and  for  such  other  relief  bh  may  be 
proper  in  tbe  prnmlBefi. "  The  defendants 
demnrred  to  the  petition  npun  theixround 
that  It  did  not  state  facts  snWclent  to 
conatltpte  a  caase  of  action  afrainst  them, 
orelthernf  tliem,  and  that  Its  averments 
were  not  sufficient  In  law  to  require  them 
to  make  auswer  thereto.  The  cause  was 
anbmltted  upon  the  petition  and  deniur- 
rer. 

John  T.  Little,  Frank  Doster.and  David 
Martin.  lor  plaintiff.  Trimble  &  Braley 
and  G.  A.  Vandeveer,  for  defendants. 

JOHNSTON.  J.,  (afterstatinjc  the  facts.) 
This  proceedlof?  cballen^es  the  corporate 
existence  of  the  Union  Terminal  ilallroad 
Company,  and  tbe  riffht  of  the  defendants 
to  exercise  the  privileges,  powers,  and 
franchises  of  a  railroad  corporation,  and 
eapeclaily  the  power  of  eminent  domain. 
The  defendants  organized,  and  obtained 
a  charter,  and  are  assutnlnji;  to  posHess 
the  privileges  and  powers  ol  a  legally  in- 
corporated railroad  company.  It  i8  con- 
tended that  there  1h  no  expreHH  authority 
for  tbe  incorporation  of  circular  or  belt 
railroads,  or  spurs  or  short  lines  by  witich 
one  railroad  may  be  connected  with  an- 
other, and  that,  from  the  statements  con- 
tained In  the  charter  of  tbe  defendantcoin- 
pany.  it  is  apparent  thnt  it  cannot  be  in- 
corporated as  a  railroad  company,  under 
tbe  laws  of  this  state,  upon  which  tlif> 

Jower  of  eminent  domalncan  becnnferred. 
n  section  4  of  the  act  cnnceruing  pri- 
vate corporations  it  is  provided  that  they 
may  be  created  by  the  voluntary  assucla- 
tioo  of  fire  or  more  persons  for  the  pur- 
poses aud  in  the  manner  meiitinueJ  in 
the  following  sections  of  the  article:  Jn 
section  5  the  purpones  for  which  corpora- 
tions may  be  formed  are  stated,  nnd. 
among  others,  provision  is  made  for  "tlie 
construction  and  maintenance  of  a  rail- 
way, and  a  telegraph  line  In  connection 
thei«with,"  and  alwo  for  "the  construc- 
tion and  maiotenani-'eof  astrcet  railway." 
la  section  <iit  Is  provided  that  "h  charter 
must  be  prepared,  setting  fortli— First, 
the  name  of  the  corporation ;  second,  the 
purposes  for  which  it  Is  formed :  third, 
tbe  place  or  places  where  Its  huolness  is  to 
be  transacted;  fonrth,  the  terra  for  whlcli 
it  is  tn  usiHt;  fifth,  the  number  of  Its  di- 
rectors or  trustees,  and  the  namesand  res- 
idences of  those  who  are  appointed  for 
the  first  year;  and,  sixth,  the  amount  of 
Its  cHpltal  Btock,  11  any.  and  the  number 


nf  its  shares  into  which  It  Is  divided." 
In  section  7  it  is  provided  that  the  charter 
o(  a  road  company  shall  state — "First, 
the  kind  of  ruad  intended  to  beeonstract- 
ed ;  second,  tbe  places  from  and  to  whicb 
the  road  la  Intended  to  be  rnn;  thira,  the 
counties  tiirough  nhlcb  it  Is  Intended  to 
be  run;  and,  fourth,  tbe  estimated  length 
or  the  road."  In  section  47  snme  addi- 
tional powers  are  conferred,  among  which 
is  the  riirlit  to  carry  persons  and  property 
on  the  railroad  by  the  power  of  steam  or 
of  animals,  or  of  any  mechanical  power, 
and  to  receive  compensatlou  therefor. 
Section  2A4  of  the  act  provides  that  any 
duly  chartered  and  organized  railway  cor- 
poration may  eierclse  the  power  of  em- 
inent domain.  We  have  been  referred  to 
these  provisions, '  and  also  those  of  the 
charter,  to  show  that  the  defendant  com- 
pany does  not  possess  the  character  and 
rights  o|  an  ordinary  railroad  corpora- 
tion. It  is  said  thnt  the  charter  contem- 
plates the  building  of  a  circular  road 
around  Kausas  City,  Ran.,  wlili-h  can 
have  neither  initial  point  nor  terminus, 
and  that  before  a  company  can  exercise 
the  privileges  of  a  railroad  corporation 
the  termini  mast  affirmatively  appear  In 
Us  charter.  The  argument  Is  that,  as  sec- 
tion 7  requires  the  charter  to  state  the 
places  from  and  to  whk-h  the  road  Is  in- 
tended to  be  run,  the  ruad  must  be  longi- 
tudinal, rather  than  circular,  extending 
from  one  place  or  neighborhood  .to  an- 
other, so  aa  to  have  at  least  two  termini. 
}t  Is  true  that  there  Is  no  express  provi- 
sion for  the  building  of  circular  railroads, 
nor  do  we  find  any  requiring  that  only 
longitudinal  lines  shall  be  projected  and 
constructed.  We  find  no  limitations  In 
the  statute  with  reference  to  the  direction 
or  course  In  which  railroads  shall  be 
built,  nor  do  we  think  that  any  such  lim- 
itation can  be  reasonably  Inferred  from 
the  provisions  of  section  7.  Chartered 
privileges  and  powers  are  conferred  npon 
railroad  companies  in  orderthatthey  may 
contribute  to  the  conveniences  and  neces- 
sities of  the  people  of  the  state,  and,  if  a 
circular  or  belt  railroad  will  serve  these 
purposes,  no  reason  is  seen  wliy  It  may 
not  be  so  constructed.  The  statute  does 
not  provido  that  ilte  road  shall  be  built 
from  a  town  or  city  in  one  county  to  a 
town  or  city  In  another  county,  nor  does 
It  require  that  the  road  Rhall  be  of  a  pre- 
scribed length.  It  simply  provides  that 
the  places  where  It  Is  intended  that  the 
road  shall  begin  and  end  ahall  bestated  in 
the  charter.  The  same  section  provides 
that  tlie  counties  through  which  the 
road  Is  intended  to  be  run  shall  be  stated. 
But  niitwitlistandiug  this  provision  the 
counsel  for  the  state  disclaim  the  conten- ' 
tion  that  a  company  may  not  he  Incorpo- 
rated for  the  purpose  of  constructing  and 
operating  a  railroad  In  a  single  county. 
This  must  be  correct,  us  there  Is  no  lim- 
itation as  to  the  length  nf  the  projected 
road.  It  may  be  long,  or  it  may  be  short, 
nt  the  option  of  the  promoters,  provided 
It  is  built  In  good  faith,  for  a  public  nse, 
and  withiu  the  contemplated  purposes 
of  the  statute.  Looking  atthe  provisions 
of|the  cjiarter  as  set  forth  Id  the  plaintiff's 
petition,  we  see  that  tbe  company  was 
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oi^aDlsed  to  construct  and  operate  a 
standard  gaoge  ratlroad  for  the  trane- 
portatlun  of  persons  and  prnpL-rt^  Ity  tbe 
uHe  uf  Hteatn  or  other  motive  power. 
The  route  of  the  propofied  road  Is  delinite- 
ly  deecrltied.  and  one  portion  ot  It  fo  pro- 
Jectpd  so  HH  to  Bubstunttally  encircle  the 
city  or  Kanaafl  City,  In  the  county  of  Wy- 
andotte. PritvinloQ  Ifl  alao  made  for  the 
further  ex  tenHlou  ot  tbe  line  so  ae  to  con- 
nect It  with  other  railroadn  In  Kansas 
and  MiRsonrf.  Tbe  ninlD  line  is  estimated 
to  be  22  miles  lonR,  and  tbe  plaintiff  avera 
that  that  part-whirh  Is  proposed  to  be 
built  from  the  Missouri  state  line  west- 
ivardly  to  Argentine  Is  about  five  miles 
lonK-  The  whole  of  the  proposed  road  Is 
within  Wyandotte  county,  but.  If  the  ter- 
mini ot  the  road  were  within  the  limits  of 
Kansas  City,  It  wtiiild  hardly  be  a  valid  ob- 
jection to  thecharter.  LonsBr  incbCom'rs 
V.  West  End  R.  Co.,  29  N.  J.  Eq.  .566:  Na- 
tional Docks  R.  Co.  V.  Central  K.  Co., 32  N. 
J.  Eq.  755.  The  fact  that  the  road,  when 
constructed,  will  have  a  connection  with 
other  rallroa da,  does  not  Impair  the  le- 
salltj  of  the  Incorporation.  Such  connec- 
tions are  not  only  in  the  Interest  of  the 
incorporators,  but  subserve  tbe  Interest 
and  convenience  of  tbe  public.  Id  fact, 
tbe.  li.'KlsIa  ture  has  given  enconraffemen  t  to 
the  consolidation  and  connection  of  rail- 
roads, (Gen.  St;  J889.  par.  1268;)  and, 
where  the  convenience  and  accommoda- 
tion ot  the  pnbllc  require  It,  provision  has 
been  made  to  compel  tbe  constroctlon  of 
connectlona  and  switching  facilities.  Gen. 
at.  18S9,  pars.  1352-1864. 

It  Is  Iiirther  contended  that  because  tbe 
road  proposed  to  be  built  by  tbe  defend- 
ant company  Is  mainly  for  terminal  pur- 
poses, as  stated  In  plaintiff's  petition.  Its 
character  Is  not  so  far  public  as  to  entitle 
It  to  pxerrlse  the  power  of  eminent  do- 
main. This  power  cannot  be  exercised  by 
a  raad  designed  alone  for  priva  te  en  ter- 
prise,  but  only  by  such  as  are  intended  for 
publiu  use  and  benefit.  Tbe  purposes  de- 
clared lu  the  charter  of  tbe  defendant  rail- 
road compnny  meet  every  requirement  of 
tbe  statute  In  this  respect.  It  Is  therein 
stated  that  the  object  for  which  the  com- 
pany was  formed  was  to  acquire,  by  pur- 
ehbse  or  lease,  or  to  conatrnct,  maintain, 
and  operate,  a  standard  gauce  railroad 
for  tbe  transportation  of  persons  and 
property.  NothinK  In  the  charter  Indi- 
cates a  purpose  to  dlscrltnlnate  afcainst 
any  one,  or  to  restrict  the  business  of  tbe 
corporstloQ  to  anytblnff  less  than  Is  per- 
formed by  tbe  ordinary  railroad  company. 
It  Is  alleKetl  that  the  persons  who  organ- 
ized this  corporation  were  Interested  In 
Missouri  rorptiratlons  nhif^h  were  owning 
and  operating  railroads  In  Kansas  City, 
Mo.,  wbicb  is  contli{UOUs  to  Kansas  City, 
Kan.  These  corporatiims.  It  Is  stated, 
were  orgaulsed  for  tbe  purpose  of  doing  a 
general  switching  and  transfer  bnalness, 
In  carload  lots,  from  one  railroad  to  an- 
other, and  to  transfer  cars  from  elevatorn 
and  other  Industries  to  railroad  compa- 
nies, as  well  as  to  lense  their  road  to  rail- 
road companies  for  terminal  Tacilltles.  It 
is  then  averred  that  tbe  Union  Terminal 
Railroad  Company  Is  Intended  to.  form  a 
part  ol  this  Missouri  system  for  swltcblns 


and  terminals,  and  for  no  other  purpose. 
The  allegation  that  a  railroad  company 
organlzeil  under  the  general  law  intends 
at  some  future  time  toshlrii  oravold  some 
of  its  pnbllc  duties  does  not  warrant  a 
lorfelture.  nor  can  the  good  faith  of  tbe 
purposes  expressed  in  its  charter  be  made 
the  subject  of  inquiry  in  this  proceeding. 
Even  the  averments  of  the  plaintiff  do  not 
show  that  tbe  proposed  use  of  tbe  road  Is 
not  a  pnbllc  one,  Besidm  switching  ears 
from  one  part  of  tbe  city  to  another.  It  is 
alleged  that  the  road  is  to  be  leased  to 
other  railroad  companies  for  terminal  facil- 
ities. Nothing  Is  stated  which  shows  that 
the  companies  to  wbicb  the  road  is  intend- 
ed to  be  leased  ^ill  not  afford  transporta- 
tion to  all  who  may  apply,  or  to  all  who, 
under  ordinary  clrcamstauces,  would  be 
entitled  to  such  service.  The  convenience 
and  necessity  of  belt  or  terminal  roads  in 
crowded  and  popnlous  cities  is  well  under- 
stood, and  has  been  frequently  demon- 
strated. A  single  road  which  reaches  a 
union  and  other  depots,  as  well  as  ware- 
bouses,  elevators,  and  other  places  in  the 
city,  la  made  to  serve  all  the  railway  com- 
paulee  operutiag  to  and  from  the  city* 
when  it  would  be  Impracticable,  and  per- 
haps impossible,  for  each  of  tbecompaules 
to  secure  an  entrance,  and  build  its  own 
line  to  tbe  depots,  stations,  and  store- 
houses in  all  parts  ot  the  city  where  rail* 
road  service  Is  required.  By  this  means, 
unnecessary  roads  and  expenses  are  avoid* 
ed,  and  the  facilities  and  convenience  ut 
the  public  are  greatly  enlarged.  Every 
unnet-essary  mile  ot  railroad  track  adds  to 
the  cost  of  transportation,  and,  as  tbe 
public  which  uses  these  roads  is  required 
to  bear  tbe  burden  of  tbls  extra  cost,  it  In 
clearly  In  tbe  interest  of  the  public  that 
a  terminal  road,  whicb  affords  trauspor. 
tatlon  to  all  companies  and  people,  sbonld 
be  constructed  and  malntalDeil.  Ttanfact 
that  this  proposed  road  Is  to  unite  at  tbe 
state  line  with  a  Missouri  corporation 
slves  no  ground  forcomplalnt.  The  legis- 
lature has  given  express  authority  by 
which  railroad  companies  In  this  state 
may  connect  and  consolidate  with  rail- 
road companies  of  other  states,  where 
their  lines  connect  at  the  state  line.  Geo. 
flt.  18K9,  par.  126S. 

Neither  is  the  alleged  purpose  of  the 
defendant  company  to  lease  its  line  to 
other  railroad  companies  a  valid  objec- 
tion to  its  exercise  ot  the  powers  and 
privileges  of  a  railroad  corporation.  In 
Gen.  St.  1889,  par.  1269,  provision  is 
made  that  any  railroad  company  ot  tbls 
state  may  sell  or  lease  tiie  whole  or 
any  part  of  its  railroad  or  branches,  con- 
structed or  to  be  constructed,  to  any 
other  railroad  company  organSis'^d  under 
tbe  laws  of  this  or  an.v  other  state  or  ter- 
ritory of  the  United  Htates.  Railroad  Co. 
V.  Fletcher,  35  Kan.  iOb,  10  Pac.  Rep.  SM; 
Lower  v.  Railroad  Co.,  59  Iowa,  56:^,  19  N. 
W.  Rep.  71S.  The  Atchison  Union  Depot  & 
Railroad  Company  has  only  a  short  termi- 
nal line,  designed  and  constructed  for  tbe 
purpuse  of  furnishing  tbe  railroad  com- 
panies which  enter  the  cit.v  with  access 
to  the  Pulon  Depot,  and  facilities  for  the 
interchange  of  traffic.  It  was  contended 
that  sucta  a  corporation  was  not  a  rail* 
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road  compaoT,  within  the  meaniDS  of  the 
Btatnte,  which  miKht  exerclw  the  liKht  of 
eminent  domain.  The  valldtty  of  the  cor- 
poration, and  ItB  right  to  exercise  the 
power  of  eminent  domain,  have  been  sua- 
taloed.  Belsner  v.  Btrouff.  24  Kan.  410. 
The  declarations  In  the  charter  of  the  de- 
feodant  company,  and  the  ullHgatloDs  of 
the  petition,  sufllclently  show:  that  it  waH 
OfKanised  as  u  railroad  eompauy  under 
the  general  law,  and  that  It  Is  defiiRued 
mainly  to  serve  the  public  aa  a  common 
carrier.  It  Is  not  neceMiary  at  this  time  to 
determine  wbetberanch  a  company  operat- 
iDfc  through  a  city  mast  accept  passengers 
at  CFery  street  erosslng,  and  rurnlsh  the 
tacllitles  which  street  railroads  are  di>- 
alened  tofaralsh.  Neither  need  we  deter- 
mine whether  all  of'  the  company's  line 
and  branches  mast  Iw  designed  and  need 
tor  the  transportation  uf  both  passengera 
and  property.  The  corporation  being 
pnbllc,  it  cannot  avoid  the  performance 
of  any  duty  which  ir  owes  to  the  public. 
If,  from  the  allegations  of  the  petition,  It 
can  be  inferred  tb&c  the  defendant  com- 
pany Intends  at  some  tnture  time  to  neg- 
lect the  performance  of  its  full  daty  to  the 
public,  it  cannot  toe  held  a  suffldent  ground 
for  forleitnre.  The  company,  having  been 
Invested  with  tbe  powers,  privileges,  and 
franchises  of  a  rallroud  corpuratiun,  Is 
snhject  to  all  tbe  duties  and  liabilities  of 
ancb  corporation,  and  there  is  ample  pow- 
er to  compel  the  performance  of  any  duty 
which  It  may  neKlect.  Gen.  St.  1889.  par. 
1217.  In  State  T.  KIngan,  Bt  Ind.  142,  a 
proceeding  In  tbe  nacure  of  quo  warranto 
was  brought,  challenging  tbe  right  of  the 
railroad  company  toexerclse  tbe  privileges 
of  a  corporation,  and  especially  the  pow- 
er tocondemn  and  procure  a  right  of  way. 
It  was  alleged  that  the  Incorporators  had 
organised  a  company  for  fraudulent  pur- 
poses, and  mainly  to  obtain  a  tight  of 
way  for  Its  r<»ad.  It  jvas  alleged  that  the 
company  did  not  lotend  to  carry  out  some 
of  the  purposes  of  its  organization,  and 
It  waa  held  that  the  mere  intention  to  neg- 
lect a  duty  or  prospective  misuser  would 
not  warrant  the  maintenance  of  a  quo 
warranto  proceeding.  State  v.  Beck.  81 
Ind.  500,  was  a  proceeding  in  quo  war- 
ranto, where  a  questlou  arose  as  to 
whether  the  railroad  company  had  ob- 
tained the  charter  in  good  faith,  ond  with 
tbe  Intention  of  currying  out  the  rights 
and  prlvllegesgranted  to  the  corporation: 
bnt  the  rourt  held  that  the  questions  of 
prospective  nilsaser,  and  whether  the  In* 
corporators  intended  In  good  faltb  to  car- 
ry out  the  objects  of  their  organisation, 
cannot  be  inq aired  Into  in  quo  warranto 
proceedings.  The  same  question  was  be- 
fore the  supreme  court  of  Pennsylvania, 
which  held  that  "no  mere  Intention  or 
purpose  In  u  corporation  to  violate  Us 
duty  can  constitute  a  cause  of  forfeiture. 
•  •  •  The  deslxn.  clearly  evinced,  to  do 
an  unla  wfol  act,  may  Justify  the  Interposi- 
tion of  a  court  of  equity  by  a  process  of 
Injunctloo;  but  It  would  be  unjust,  before 
the  act  was  consummated,  tu  vjgit  tbe  cor- 
porate body  itself  with  the  extreme  penal- 
ty of  elvll  death  and  eonflBcatlon."  Cora. 
V,  Pittaburvch  &  C.  R.  Co..  68  Pa.  St.  26. 
fheae  antborltiea  BofficleDlly  show  that 


nothing  can  be  built  upon  the  allegations 
that  the  company  intends -to  Ignore  or 
neglect  pome  of  the  duties  which  It  owes 
to  tbe  public.  It  cannot,  if 'it  would,  rid 
itself  of  any  public  duty;  and.  If  an  at- 
tempt waR  made,  there  Is  no  lack  of  pow- 
er tu  tlie  state  tu  compel  performance. 

The  allegMtlon  with  reference  to  the  Is- 
sue of  an  unnecessary  and  excessive  amount 
of  stock,  as  well  as  that  full  payment  for 
the  same  bad  not  been  made,  is  not  a 
proper  subject  of  Inquiry  In  this  proceed- 
log. 

We  conclude  that  the  petition  falls  to 
state  a  cause  of  action,  and  thut  defend- 
ants' demurrer  Hhuuld  be  HustiiUied.  This 
w^ll  be  the  Judgment  of  tbe  court.  All  tbe 
justlcea  concnrrlng. 


.  (SI  Ku.  3M} 

BOAKD  OF  OOM'RS  OF  SmCNBR  OOUN- 
TY  V.  SIUMONS. 
(Supreme  Court  of  Kansas.   May  6, 1893.) 

COVHTIES— OOIIPBNBATIOII  Of  SeHVBTOB— Evi- 

DENCB. 

1.  In  order  that  s  county  Burveyor  maji 
recover  compensation  from  the  connty  for  keep- 
ing his  office  open  for  the  conveoieDce  of  the 
public  more  than  one  day  In  each  week,  he  roust 

show  that  some  actual  and  specific  necessity  ex- 
iBted  for  his  so  keeping  it  open,  and  that  it  was 
in  fact  so  kept  open  because  of  that  epedfid 
necesidt;. 

2.  Under  sectitm  13,  chapter  89,  of  the 

Laws  of  1891,  a  coonty  surveyor  cannot  ke^ 
his  office  open,  by  himself  or  nepnty,  substan- 
tially all  the  time,  and  recover  from  the  county 
four  dollars  per  day  therefor,  merely  by  tes- 
tifying, himsdf,  that  It  was  necessary,  for  the 
convenience  of  the  pnbliCi  that  it  should  be  so 
kept  open,  without  sluming  any  partieular  ne- 
cessity thraefor. 
(Syllabus  by  the  Conrt) 

Error  from  district  court,  Sumner  coun- 
ty, James  A.  Roy,  Judge. 

Proceedings  by  L.  H.  Simmons  against 
the  board  of  county  commlsRlimers  of 
Sumner  connty  to  recover  cnmpensution 
as  county  surveyor.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Re- 
versed. 

C.  J.  GarvM'  and  James  L>awrenca,  for 
plaintiff  in  error.  W.  W.  Schwinn  and 
Herrlck  A  Davidson,  for  defendant  In  er- 
ror. 

ALLEN,  J.  A  elngle  question  of  law  Is 
presented  tor  determination  In  this  case, 
vis.:  ForWhat  time  may  a  eonntysnrvey- 
or  recover  for  keeping  bis  office  open,  un- 
der section  13,  p.  158,  of  the  Laws  of 
ISO]?  This  section  reads  as  follows: 
"For  taking  the  variation  of  the. mag- 
netic needle  and  recording  and  making 
tbe  report  of  the  same,  for  making  and  re- 
cording all  calculations  of  areas  ol  land 
required  by  law,  for  the  necessary  attend- 
ance at  tbe  regnlar  meetings  of  the  board 
of  county  commissioners,  when  required 
by  the  board,  and  for  keeping  his  office 
open  for  the  convenience  of  the  public,  for 
at  least  one  day  in  each  ween  fur  making 
plans,  specifications,  superintending  or  In- 
specting public  work'  under  this  act,  the 
connty  surveyor  shall  receive  the  same 
fees  as  allowed  for  making  surveys,  wbleh 
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feea  shBll  be  paid  out  of  the  county  treus- 
nry  quarterly,  cipoo  the  order  uf  the 
bitard  of  county  commlBBioaers.**  Bcrure 
the  paRSHKeot  this  act  theconipeuBation  of 
county  surveyors  was  fixed  by  8ectl4in  27 
of  chapter  39  of  the  General  Statutes, 
which  reads  as  fullows: 

"The  county  surveyor  shall  receive  four 
dollars  per  day  for  the  time  antually  and 
neeesaarlly  employed  lo  Kuing  to  aud 
making  a  survey  and  retumiug  to  bis 
ufflce. 

For  copy  of  plat  ni  land  or  certificate 
of  Burvey   92  00 

Making  out  complete  report  in  all  sur- 
Teya  made  by  authority  for  county  or 
township   2  00 

For  recording  surreys,  per  folio   20" 

The  dofenrlaut  in  error  is  county  survey- 
or of  Sumner  county.  He  filed  with  the 
rrouuty  i-lerk  bills  against  Sumner  county, 
fur  the  first  three  quarters  of  the  year 
1892,  in  nhicb  he  charged  the  county  for 
"keeping  tlie  office  of  Ibie  county  anrveynr 
of  Sumner  county.  Kaoflas,  open,  for  the 
convenience  of  the  public,  as  provided  hy 
law,  the  followlnfc  days."  Then  follows 
a  list  of  dates  in  each  month,  amonntlnff 
to  78  dhys  in  tiie  first  quarter;  6^,  in  the 
second;  and  7(i.  In  the  third.  T6e  board 
of  commissioners  allowed  one  day  each 
week,  and  disallowed  the  balance  of  the 
hill.  Appeals  were  tuketi  to  the  district 
court,  and  the  threfl  cases  tried  and  de- 
termined tuKcther.  It  is  ci>nteaded  on 
the  part  of  the  pluintlff  that  lie  is  entitled 
to  rompeuBatlon  at  the  rate  of  four  dol- 
lars per  day  for  sucli  time  as  he  may  keep 
bis  ofilce  open  for  tbe  convenience  of  the 
public,  and  while,  In  the  ai^ument  In  this 
coart,  counsel  for  the  defendant  In  ermr 
seems  Inclined  to  admit  that  be  can  only 
recover  for  the  time  during  which  the 
office  was  actually  and  necessarily  kept 
open,  yet  tlie  record  clearly  shows  that 
the  case  was  tried  In  the  diHtrict  court  on 
the  theory  that  the  plaiutirt  had  the 
rtftht  to  judge  as  to  the  necessity  for  keep- 
ing the  office  open,  and  might  recover  for 
snch  tinit*  as.  Id  his  Judgment,  such  ne- 
cessity existed.  On  the  other  hand,  plain- 
tiff h\  error  contends  that  the  punctua- 
tion of  tile  set'-tloD  requires  that  ne  shall 
cimstrue  it  to  mean  that  he  may  recover 
only  lor  keeping  bis  office  open  for  tlie 
convenience  of  the  public,  for  at  least  one 
day  In  each  week,  tor  makluK  plans.  On 
the  trial  this  construction  of  tbe  statute 
seems  to  have  been  adhered  to  by  counsel 
for  the  county.  The  lauKuage  chosen  by 
the  leglRluture  does  not  seem  to  be  the 
most  u[>t  tliat  could  have  been  selected, 
and  the  meaning  of  the  section  first 
quoted  Is  l)y  no  means  clear.  It  will  be 
-observed  that  tbe  act  of  1K81  does  not  fix 
tbe  rate  of  compensation,  but  simply 
provides  tliat  the  surveyor,  fur  the  servi- 
ces required  to  be  performed  by  that  act, 
Bball  receive  the  same  fees  as  allowed  for 
making  surveys.  In  order  to  determine 
what  those  tees  are,  we  must  recur  to  sec- 
tion 27.  c.  3tf,  of  the  (General  Statutes  of 
1RS9.  fixing  the  surveyor's  compensation. 
From  that  section  we  perceive  that  he  is 
entitled  to  four  dollars  per  day  for  the 
time  actually  and  Deceuarlljr  employed. 


CoDstrutng  the  two  lectlonB  together, 
then,  we  think  tbe  rule  sought  tc  be  ex- 
pressed by  the  lexisiatura  would  read  as 
follows:  "The  county  surveyor  siiall  re- 
ceive f'1.00  per  day  for  the  time  actually 
and  necessarily  employed  In  keeping  his 
office  oren  for  tbe  convenience  of  the 
public,  and  this  shall  be  at  least  one  day 
in  each  week."  We  do  not  i»rceive  any 
force  In  the  contention  of  counsel  for  tbe 
plalntin  in  error  that  It  must  be  for  tbe 
convenience  of  the  public  for  making 
plans.  We  think  tbe  clearly-expi-essed 
sense  of  tbe  section  is  that  be  is  entitled 
to  pay  for  making  plane,  specifications, 
superintendlug  and  Inspecting  works  nn- 
der  tbe  a«:£.  at  the  same  rate  as  allowed 
for  making  surveys.  A  mere  matter  of 
punctuation  is  never  alUiwcl  to  ovtrtnrn 
the  meaning  of  a  law.  when  that  mean- 
ing clearly  appears  from  the  context. 
The  legislature  undoubtedly  intended 
that  Ihe'county  surveyor  should  keep  his 
office  open  at  least  one  day  In  each  week 
for  the  coiiTenieuce  of  the  publlci  oud  that 
be  should  receive  foor  dollars  a  day  there- 
for. Did  tbey  Intend  that  he  might  keep 
It  npeu,  by  blmnclf  or  deputy,  aa.many 
mtire  days  as,  In  his  judKment,  the  con- 
venience of  tJie  public  might  require? 

It  is  contended  that  the  convenience  of 
tiie  public  in  a  large  and  populous  county 
re^uii-es  that  tbe  records  lu  his  office 
should  be  open  for  inspection  most  of  tbe 
time.  Tbe  public  business  of  this  state 
has  gone  on  for  more  than  30  years  with- 
out county  surveyors  having  ever  been 
required  to  keep  their  offices  open  for  any 
particular  leuKtb  of  time,  and  without 
any  compensation  whatever  to  them  for 
tbe  time  they  have  In  tact  kept  them  open. 
Is  it  possible  that  the  legtolature  Intended 
to  make  so  marked  a  change  in  the  law, 
or  that  so  great  a  necessity  as  the  plain- 
tiff's bills  lo  this  case  woultl  indicate,  to  be 
considered  existing  In  Sumner  county, 
had  been  entirely  overloDkeil  by  all  pre- 
ceding legislatures?  The  district  court 
evidently  went  on  the  theory  that  the 
Htatements  on  the  witness- stand  of  the 
county  surveyor,  and  his  deputy,  that  it 
was  necessary,  for  the  convenience  of  tbe 
public,  that  the  office  should  be  bept  o\}en 
on  any  given  day,  was  sufficient  evidence 
of  that  fact  to  uphold  a  finding  in  bis 
favor.  We  do  not  think  that  the  letiisla- 
ture  Intended  that  any  sucb  constritetioD 
should  be  placed  on  this  section,  but  we 
think  it  intended  that  he  should  keep  the 
office  open  one  day  in  each  week,  and  be 
paid  four  dollars  therefor,  and  that  if  he 
can  show  that  it  was  actually  necessary, 
for  the  convenience  of  the  public,  that 
the  office  sltonld  be  kept  open  more  than 
one  day,  and  that  he  did  so  keep  it  open, 
he  may  recover  therefor.  The  necessity 
for  which  tbe  county  surveyor  may  re- 
cover is  not  a  necessity  resulting  merely 
from  his  own  reasoning  on  tlie  needs  of 
the  public  to  have  arcess  to  his  office,  but 
It  must  be  some  definite,  specific  necessity, 
which  lie  can  show  by  evidence  to  exist, 
and  he  must  show  specifically  what  par- 
ticular necessity  occasioned  his  keeping 
hie  office  open  on  any  day  In  a  given  week 
in  excess  of  the  one  day  provided  for  by 
tbe  statute,  and  that,  in  order  to  provide 
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for  that  particular  neceMlty,  he  did  In 
(act  keep  his  ntBce  upen,  before  he  can  re- 
cover. OI  tbe  ezIateDce  of  thts  neceBsity 
the  board  of  cnanty  conimlatiioneni  muet 
JadKe  wheD  they  pass  ou  hla  bill,  and,  it 
an  appeal  from  their  declaioD  be  had,  tbe 
neceeirity  mast  bejodlclally  determiued  to 
exist  by  the  court  or  Jnry  before  u  Jndg- 
nient  can  be  entered  In  bin  t&vor  therefor. 
Any  other  conntructloo  than  this, It  Heenia 
to  U8.  would  be  practically  equivalent  to 
KlTinff  all  coant.T  Borveyors  a  salary  of 
fonr  dollars  per  day. 

On  the  trial,  no  definite  oecesaity  waa 
shown  by  the  plaintiff  fur  bla  bavlDK  kept 
his  office  open  on  any  of  tbe  datea  f^ven 
In  bis  bill,  nor  la  there  any  ahowlnjc  that 
all  of  the  bnainess  which  was  In  Tuct 
trauaacted  in  his  oiflce  dnring  all  of  the 
timecnarsed  for  nnuld  not  have  been  done 
dnrlni;  one  day  of  each  week.  We  think 
the  evidence  wholly  lulls  to  fiastaln  the 
flndins  of  the  trial  court.  TheJudKment 
will  be  reveraed,  nnd  a  new  trial  ordered. 
AU  the  Jnaticea  concnrrlng. 


(50  Kan.  732) 

WELLS  T.  PATTON. 
(Snpreme  Gonrt  of  Kansas.   Febw  11, 18^) 

Weits  — Issuiifo  riuiK  Osb  Couhtt  to  Akotubr 
— Sebvicb  on  Honubsidbnt  —  Waivbk  or  Db- 

FBCT  IS. 

1.  Before  a  Bommons  can  be  rightfully  is- 
saed  from  one  county  to  another,  tbe  person 
served  with  the  Bummons  in  the  county  iu  which 
the  action  is  brought  must  bare  a  real  and  sub- 
stantial interest  in  the  subject  of  the  action, 
adrerse  to  the  plaintiff,  and  against  whom  some 
flobetantial  relief  may  be  obtained;  and  the  ac- 
tion mnst  be  rightfully  brought  in  the  county 
in  which  it  is  brought,  and  as  against  the 

Mn  served  with  summons  in  such  county. 

2.  "No  lawful  thiug  founded  upon  a  wrong- 
ful act  can  be  supported,"  hence  the  service  of 
a  Bummons  cannot  be  obtained  by  tbe  wrongful 
act  of  a  plaiotiCf. 

3.  Where  a  defendant  to  a  civil  action  pend- 
ing in  a  county  other  than  that  of  his  residence 
is  served  with  a  sunitnoos  in  such  a  way  as  to 
be  an  abuse  of  legal  process,  nixl  the  fraud  be- 
ing shown  in  time,  the  court  will,  upon  proper 
proceedings,  set  aside  the  service. 

4.  A  party  who  denies  the  jurisdiction  of  a 
trial  court  over  his  person  must  present  that 
question  at  as  early  a  stnjre  iu  the  proceedings 
as  is  possible.  If  he  cannot  properly  present 
the  question  of  jurisdiction  of  the  court  by  lao- 
tion  or  plea  in  abatement,  he  may  do  so  by  an- 
swer, if  be  unite!!  a  defense  to  the  merits  iu 
his  answer  with  his  ptea  to  the  juriadiction, 
the  trial  court  ought  to  Bettle  the  question  of 
Jurisdiction  before  proceedinc  to  try  the  other 
issues  in  the  case;  but  if  the  defendant,  object- 
ing to  tbe  jurisdiction  of  the  court,  proceeds, 
and  tries  the  whole  case  upon  its  merits,  and 
invohes  a  judgment  of  the  court  upon  the 
merits,  he  submits  liimself  and  bis  rights  to  the 
jurisdiction  of  tho  court,  and  cnn  be  no  longer 
heard  to  say  that  it  had  no  jurisdiction. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Brown  coun- 
ty; R.  C.  BaSRett,  Judfte. 

Action  by  Robert  Patton  asainHt  Wil- 
liam Wells  and  another.  Plain tlFT  had 
Jod^rrnent  uealnst  WpIIh,  and  that  defend- 
ant brln^  error.  Affirmed. 

W.  D  Webb,  for  plaintltr  in  error.  James 
Palloon,  for  defendant  In  error. 


HORTON.  C.  J.  This  was  an  octlon  in 
the  court  below,  brouKht  by  Robert  Pat- 
ton  against  William  Wells  and  Robert 
Morrison,  to  recover  $3.300 for  an  allexed 
conspiracy  by  wMch  Patton  waa cheated 
and  defrauded.  On  tbe  12th  day  of  Feb- 
ruary, 1K89,  the  petition  was  filed  In  tbe 
district  court  of  Brown  coonty.  On  the 
saniH  day  a  summons  was  Issued  and 
served  on  Morrlaon, In  Brown  county :  tbe 
defendant  Wells  not  being  found.  Uu  tl),e 
20th  day  of  February,  1S89.  another  sntu- 
mons  waa  issued  out  of  the  Srown  county 
court,  and  served  on  Wells,  In  Norton 
eoiinty,  thla  atate*  on  tbe  2))d  day  of  Feb- 
rnary.  On  the  2d  day  of  March.  18s9,  an- 
other anmmona  waa  Issued  out  of  the 
Brown  county  court,  and  served  ou  Welle 
In  that  county,  and  these  were  thesum- 
moneee  issued  Intbeactlon.  There  was  an 
amended  petition,  filed  on  tbe  :!fitb  day  of 
March.  188U.  WelUtiled  bia  answer,  n  bk-h 
was  the  only  appearance  made  by  hlui  up 
tu  that  time.  In  thla  anawer  he  set  np  as 
a  first  defense  that  he  waa  wrtrnfcrally  and 
illegally  brought  into  court;  that  tbe 
court  had  no  jurisdiction  of  the  .notion  or 
bis  person,  bee  a  use  he  was  a  resident  of 
Norton  county,  and  was  not  a  resident  of 
Brown  county,  and  had  not  been  in  tbe 
latter  county  lor  iniire  than  a  month  iie;Et 
prucedInK  the  eummenceraent  of  the  ac* 
tlon, and  that  be  did  notrome  Into  Brown 
county  for  about  two  weeka  after  the  ac- 
tion was  commenced,  and  then  only  for 
the  pnrpoflf  of  consulting  with  hla  attor- 
neys about  the  action:  and  while  in  con- 
sultation with  them  he  was  served  with 
process  In  Brown  county.  He  set  up  that 
Morrlaon  had  no  Interest  In  the  tranaue- 
tions  referred  to  In  the  petition;,  that  he 
was  made  a  party  to  the  action  for  the 
purpose  of  giving  tbe  district  court  of 
Brown  county  color  of  Jurisdiction,  and 
that  the  service  of  the  summons  In  Norton 
county  was  tor  the  purpose  of  luvelgling 
him  Into  the  {nrisdlctlon  df  the  Brown 
county  district  court.  His  second  defense 
WAS  a  denial  of  the  atlegatioufl  of  the  peti- 
tion, and  an  answer  npon  the  merits. 
Morrison  filed  a  general  denlol.  Thecnse 
came  on  tor  trial  May  9, 1>*89.  and  the  jury 
found  a  verdict  for  the  plaintiff  of  fl.475 
against  Wells,  bnt  found  a  verdict  for  Mor- 
rlHon,  tbe  resident  defendant. 

In  the  Bpeclal  queetlona  answered  by  tbe 
Jury  they  found  that  Morrison  made  uo 
false  or  fraudulent  representations  to  the 
plaintiff  in  regard  to  the  value  of  the  land 
taken  liy  Patton,  or  of  tbe  Bowling  notea, 
or  of  the  land  mortgaged  to  secure  them ; 
that  at  the  time  Wells  was  served  with 
procesM  in  Brown  connty  he  was  in  con- 
sultation with  W.  D.  Webb,  his  attorney, 
in  regard  to  this  action ;  that  ac  the  time 
hB  was  served  wlthsnmmous,  both  In  Nop. 
ton  and  Brown  counties, be resldedln  Nor- 
ton county,  in  this  state;  that wlien  WelJs 
was  served  wltbsummons  in  Browncoun- 
ty  he  bad  come  from  Nortun  county  to 
Brown  to  prepare  to  defend  this  action  in 
pursuance  of  the  summona  served  on  him 
in  Norton  county,  and  that  he  came  tor 
no  other  purpose.  On  tbe  15th  day  r»t 
May,  1^8»,  after  the  trial.  Wells  filed  hla 
motion  to  dtsmlsH  the  case  as  to  blm,  **od 
thefcround  that,  as  a  verdict  baa  been  ren- 
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deivd  against  PattoD^andln  faror  of  Mor- 
rison, the  court  had  nojiiriadlctloo  to  ren- 
tier JndgtneDt  uRatnst  h]ni,  tlie  service  of 
summons  beingilleKal  and  void,  because  it 
was  illef^ally  obtained,  the  service  belnie 
first  made  on  Morrison,  In  Brown  conoty, 
and  then  on  bino,  Wells, in  Norton  county, 
tills Htate,  and  upon  such  aervlre  became 
Into  Brovrn  county  to  prepare  bis  defense, 
and  for  do  other  purpose,  and  while  en- 
gaged la  the  preparation  of  bis  defense, 
and  while  In  consultation  with  his  attor- 
ney, he  was  wrongfully  and  illegally  served 
with  process  a  second  time  In  this  case." 
<>D  tbp  same  day  Wells  filed  bis  motion  for 
Judgment  OD  the  pleadings,  evidence,  and 
special  flndlngs  of  the  fact  for  sobstaq- 
tidily  the  same  reasons.  Tnene  motions 
came  on  to  be  beard  on  the  2Dtb  day  of 
May,  IR89.  and  were  overmled,  Wells  ex- 
cepiing. 

We  may  asmime.  for  the  porpoaes  of  tbia 
case,  that  theaervlce  of  aammona  In  Brown 
county  upon  Wells  was  frandolent,  and 
an  abase  of  judicial  process.  Van  Horn  r. 
Manufacturing  Co.,  87  Kan.  623.  15  Pac. 
Rep.  562;  Towuseod  v.  Smith,  (Wis.)  3  N. 
W.  Rep.  439;  Ububbucic  v.  Cleveland, 
(MlQD.)  85  N.  W.  Rep.  362;  Jacoboon  v. 
Hosmer.  (Mich.)  42  N.  W.  Rep.  111U:  An- 
drews V.  lismbeck.  (Ohio  Sup.)  18N.  E. 
Rpp.  484.  In  the  latter  case  It  was  said 
"  that  snitors  should  feel  free  and  safe 
at  all  times  to  attend,  wUbln  any  jurisdic- 
tion outside  of  their  own,  upon  judicial 
proceedings  In  which  they  are  concerned, 
and  which  regnlre  their  presence,  without 
Incun-lng  the  liability  of  being  picked  up 
and  held  to  answer  to  some  adverse  judi- 
cial proceedings  against  them.  Is  so  far  a 
rale  of  public  pftlicy  that  ft  baa  received 
alrausC  universal  recognition  where  the 
common  law  is  known  and  administered." 
The  serious  question  In  this  case  is  wheth- 
er Wells,  having  auHwnred  to  the  merits, 
can  bo  heard  to  say  that  the  trial  court 
bod  no  Jiirla'dlction  of  faia  person.  Un- 
dunbtedly  Patton  had  the  right  to  a  Jury 
trial  to  settle  the  facta  pleaded  In  the  first 
defense  set  up  In  his  answer.  Drea  v.  Car- 
rlngton.32  Ohio  St.  595.  Under  the  cir- 
cumstances of  the  case,  this  was  the  only 
way  that  a  decision  could  be  had  npun 
the  question  whether  the  court  In  Brown 
county  had  Jurisdiction  over  Wells.  If 
Wells  bad  atopped  with  his  plea  to  the 
Jariadletlon  of  the  conrt.  upon  the  find- 
ings of  the  jnry,  no  judgment  could  have 
been  rendered  against  him.  "Before  a 
summons  can  be  rightfully  issued  from  one 
county  to  another,  the  person  served 
with  the  summons  In  the  county  In  which 
the  action  la  brought  must  have  a  real 
and  eubfltantlal  Interest  Id  the  subject  of 
the  action,  adrerse  to  the  plaintiff,  and 
against  whom  somesubstantial  relief  may 
be  obtained;  and  the  action  must  t)e right- 
fully brought  In  the  county  in  which  It  is 
brought,  and  as  against  the  person  served 
with  summons  In  such  county."  Brenner 
T.  Egly,23  Kan.  12H;  Llnney  v. Thompson, 
44  Kan.  765.  '2&  Pac.  Rep.  203;  RnUraan  v. 
Hulse,  82  Kan.  508,6  Pac.  Kep.  176;  Id.. 
83  Kan.  670,  7  Pa.?.  Rep.  210.  Perhaps  a 
defense  to  the  merits  may  be  united  with 
a  plea  to  the  jurisdiction,  but,  If  ihla  la 
doua,  the  trial  court  ooght  to  settle  the 


question  of  Jurisdiction  before  proceeding 
to  try  the  other  Issues  In  the  cane,  if 
Wells  bad  asked  that  to  be  done  in  this 
case,  then  we  think  we  might  say  that  he 
did  not  waive  anything  by  answering 
even  to  the  merits.  But  this  was  not 
done  by  blm.  In  the  case  of  christian  v. 
Williams,  35 Mo.  App.  297,  the  answer  con- 
tained a  plea  to  the  jnrladictlon  of  the 
court,  aud  also  to  the  merits,  but  the 
qoestlon  of  jurisdiction  was  disposed  ot 
before  proceeding  to  trial  on  the  merits. 
The  court  In  that  case  held  such  practice 
to  be  a  good  one.  Such  practice  might  be 
well  adopted  In  this  state.  Of  course,  it 
the  question  of  jorisdlctlon  can  be  raised 
by  motion  or  plea  In  abatf>ment,  that 
should  be  done.  But  if  a  fraudulent  uaeof 
the  process  of  the  court,  and  its  abuse, 
can  only  be  ascertained  upfm  an  answer 
fully  setting  forth  the  facts,  the  court 
would  have  ampls  power  to  settle  the 
question  of  jurisdiction  upon  a  tiial  before 
H  joi7i  prior  to  the  proceeding  to  try  the 
otfa^r  Issues  of  the  case..  It  wa^  eaid  In 
Meixell  V.  Klrkpatrlcb,  29  Kan.  679:  "A 
party  who  denies  the  Jurisdiction  of  the 
conrt  over  his  person  must  first  present 
this  single  question.  He  may  not  mingle 
witii  bis  plea  to  the  jurisdiction  other 
pleas  which  concede  J  urisdlctlooi  and  theie* 
after  Insist  that  there  waserrurln  overrul- 
ing his  plea  to  the  Jurisdiction.  Aa  here- 
tofore stated,  the  defeodtint,  by  bis  de- 
murrer, raided  s  numberofquestlonsother 
than  those  which  were  jnriHdlctlunai,  and 
Invoked  the  judgment  of  the  court  there- 
on. By  such  other  pleas  he  submitted 
himself  and  his  rights  to  the  Jurisdiction 
of  the  court,  and  can  no  longer  be  heard 
to  Bay  that  It  had  no  JurisdlcClon. "  See, 
also,  the  cases  there  cited.  If  the  jury  in 
this  carte,  upon  the  trial  on  the  merits,  had 
rendered  a  verdict  for  Wells,  he  would 
have  been  entitled  to  judgment,  and  Pat- 
ton  could  not  have  raised  the  qneation  ot 
Jurisdiction,  and  thereby  dismissed  the 
case.  Wells  not  only  filed  his  plea  to  the 
merits,  but,  without  any  objection,  en- 
tered upon  a  trial  invulvlug  ail  the  merits 
of  the  case.  He  offered  i^vldence  tending 
to  sustain  his  answer  upon  the  morics; 
he  asked  tlie  trial  court  to  Instruct  the  Ju- 
ry on  the  merits;  he  submitted  to  the 
court  vurluus  questions  involving  the  mer- 
its; be  also  filed  his  motion  to  sec  aside 
the  verdict  and  grant  a  new  trial,  for  rea- 
sons pertaining  solely  to  the  merits  of  the 
case.  See  Association  v.  Lemke,  40  JCan. 
142. 19  Pac.  Hep.  337;  Burdette  v.  Corgan. 
26  Kan.  104;  Packing  &  P.  Co.  v.  Casing 
Co..  34  Kan.  344,8  Pac.  Rep.  403.  Of  course, 
a  trial  court.  In  the  exercise  of  a  wise  ju- 
dicial discretion,  will  go  very  far  to  set 
aside  any  service  obtained  by  gross  abuse 
of  Judicial  process.  But  a  defendant  who 
asks  tnis  to  be  done  should  not  Insist 
upon  the  court  taking  Jurisdiction  of  his 
person  for  the  purpose  of  protecting  him 
upon  the  merits  of  the  jase.  and,  after 
causing  costs  to  be  had  in  the  case  upon 
the  merits,  then  seek  to  repudiate  bis  sub- 
mission to  the  Jurisdiction  of  tbe  court. 
Inconsistent  proceedings  are  not  to  be  fa- 
vorably construed.  The  following  cases 
are  referred  to  as  tending  to  aupport  the 
theory  tliat  Walls  did  not  waive  anytlilniic 
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by  blB  plim  to  the  Jnrla<1ictlon  and  his  an- 
swer on  the  merltti :  Brenner  v.  Eicly.  ^ 
Kan.  123;  Townsend  v.  Smith,  (Wle.)  A 
N.  W.  Rep.  439:  Chublmek  v.  Clevolaiid. 
(Minn.)  N.  W.  Rep.  362;  Allen  v.  Miller, 
11  Ohio  St.  374;  Drea  v.  Currlngton,  32 
Ohio  St.  595;  Llnney  v.Tl]ompHou.44Knn. 
7e&,  25  Pae.  Rep.  208.  In  Brenner  v.  E^ly 
the  qamtlon  of  a  voluntary  appearauco 
was  nut  ralserl,  dlscassef),  or  decided.  In 
Townnend  v.  Smith  the  fraudulent  service 
wa«  set  aside  when  the  attorneys  for  thf 
defendiint  appeared  for  the  purposesof  the 
motion  only.  In  Cbobbnck  v.  Cleveland 
the  defendant  filed  hl8  auHwer  as  a  plea 
in  abatement  on  the  ground  that  the  Ju- 
risdiction of  the  court  bad  been  procured 
by  fraud.  There  was  no  answer  on  the 
merits.  In  Allen  v.  Miller,  althouKh  the 
answer  contained  a  plea  to  the  Jurisdic- 
tion, and  also  pleas  on  the  merits,  the  de- 
fendant, wrnnjcfully  served,  moved  the 
court  lor  dismissal  before  any  trial.  His 
motion  was  sustained.  In  Drea  v.  Car- 
rinxton  the  answer  of  the  defendant  con> 
talned  a  plea  to  the  Jurisdiction  of  the 
court  only,  not  oueon  the  merits.  He  then 
filed  a  motion  to  dismiss,  and  the  court 
held  that  the  motion  conld  not  be  hus- 
talned.  because  the  plaintiff  was  entitled 
to  have  a  Jury  determine  the  question 
of  fact  raised  by  the  answer.  In  Llnney 
V.  Thompson.  44  Kan.  7«5,  25  Fac.  Rep. 
308.  the  decision  determined  that  "the 
plaintiff  had  no  cause  of  action  to  be  litl- 
sated  or  enforced  HKalnst  any  perstm,  at 
any  time.  In  any  form,  or  In  any  court  or 
jurisdiction." 

Errorsare  allefced  as  iiccurrinK  upon  the 
trial.  These  concern  the  adpiission,  and 
the  rejection  of  evidence,  and  theKivluft  of 
Inatmetluna.  We  ha  vecxamlned  these  vari- 
ous errors  referred  to  as  well  as  we  could 
In  view  of  the  brief  references  to  many  of 
them.  We  do  not  think  any  material 
error  was  committed  thereby;  none,  at 
leaat,  sufficient  to  cause  a  reversal  of  the 
jodf^ment.  It  is  finally  insisted  that  there 
was  no  evidence  upon  which  to  render  a 
verdict  axalnst  Wells.  We  think  other- 
wise. TheJudKnient  of  the  district  coort 
will  be  affirmed.  All  the  Justices  concur- 
ring. 


(60  Kan.  709) 

GUEST  V.  RAMSEY  et  al. 

(Sapreme  Court  of  Kansas.    Feb.  11,  1893.) 

DlSBOLTIKG  ATTACnMB.NT  ~EtIDBS<?B— RbVIE  W. 

1.  The  defendant  may  at  any  time  before 
judgment,  upon  reasonable  notire  to  the  plain- 
tiff, move  to  dischanre  an  attachment  as  to  the 
whole  or  R  part  of  the  property  attached. 

2.  Where  the  triiu  court  has,  on  motion: 
and  oral  testimony,  discharf^  an  attachment, 
and  the  evidence  in  conliicting,  thid  court  will 
not  rererse  the  jodgment  of  Uie  trial  court  oq 
the  groimd  tbat  the  evidence  Bustains  the  at- 
tachment, 

(Syllabus  by  Strang.  0.) 

Commlssloaers*  decision.  Error  from 
district  court.  Barber  county;  C.  W.  Ellis, 
JudKe. 

Action  by  .fames  A.  Guest  aKalnst  W.  B. 
Ramsey,  D.  £.  Sheldon,  and  Frances  8hel- 
v.33p.nal— 2 


don  to  recover  the  balance  dneon  the  pur- 
chase price  of  a  piano.  An  attachment 
WHS  issued  and  levied,  and.  to  an  order 
dissolving  the  same,  plaintiff  brlngB  error. 
Afl3rmed. 

Martin  ft  McNeal.  for  plaintiff  in  error. 
W.  W.  8.  Snoddy,  for  detbndanta  In  error. 

STRANG.  G.  The  plalntilf  aMcKes  that 
on  the  16thday  of  Heptember.l8N7,  throuKh 
his  aiEent.  one  S.  Palmer,  at  Medicine 
LodKe,  Kan.,  hesold  to  D.  E.  Sheldon  and 
bis  wife  a  ptauo;  that  he  received  from 
them  an  or^an,  valued  at  ffSO,  and  $40 
cash,  as  part  puynient  therefor,  leavlnic  a 
balance  of  f2U0.  fur  which  he  was  to  have 
the  notes  of  said  Sheldon  and  wife,  payable 
925  each  quarter,  until  the  whole  amount 
was  paid;  that  he  delivered  totheShel- 
dons,  at  their  house  In  Medicine  Ludxe,  the 
plann,  and  rerelved  the  organ  and  the  940 
In  cash,  but  did  not  then  have  the  notes 
prepared;  that  soon  afterwards  he  pre- 
pared the  notes  and  called  on  Sheldon  to 
have  them  RlKued,  when  Sheldon  informed 
him  that  he  wanted  to  mnke  his  wife  a 
present  of  the  piano,  and  therefore  did  not 
want  her  to  slen  the  notes,  but  would  give 
notes  slgfneil  by  the  firm  of  which  he  was 
a  member.  To  that  proposition.  Pulmer 
replied  that  be  could  not  do  that  without 
the  consent  of  the  plaintiff;  thathe  would 
take  such  notes,  refer  them  to  the  plalntitf, 
with  explunntion,  and.  If  satisfactory  tii 
hira.  allriicht:  otherwise,  he  would  require 
Frances  Sheldon  to  slffu  them.  The  notes 
were  sent  to  the  plaintiff,  aud  be  refused 
to  ac(^ept  tbem.  and  they  were  returned  to 
Palmer  to  be  signed  by  Frances  Sheldon. 
Wjien  presented  to  her.  she  refused  to  sign 
the  notes,  but  said  she  would  pay  thcni, 
and  refused  to  surrender  the  piano.  The 
defendants  claim  that  the  piano  was  sold 
to  the  firm  of  Ramsey  ftSheldou :  that  the 
firm  of  Ramsey  ft  Sheld<m  had  In  their  pos- 
session, aud  used,  a  considerable  sum  of 
mone.v  belouKlag  to  Frances  Sheldon ; 
that  she  wanted  a  pinnu,  and  tbey  pur- 
chased the  one  In  question  of  Palmer,  the 
plaintiff's  nffent,  and  sold  It  to  her.  This 
action  was  hrousht  torecoverthe  balance 
due  and  unpaid,  $175,  and  Interest.  An 
attachment  was  Insutd  in  the  c^se.  which 
was  levied  upon  some  town  luts.  the  title 
to  which  was  in  Frances  Sheldon.  The 
affidavit  tortbeattachment  aliened,  anionic 
other  thlugs,  that  the  debt  was  fraudu- 
lently contracted.  The  petition  was  chal- 
letiKed  by  demurrer,  which  was  overruled. 
A  motion  to  dissolve  the  attachment  was 
then  heard,  and  euftalned.  From  the  or- 
der dissolving  the  attachment,  the  plain- 
tiff brings  the  case  here  for  review. 

The  first  reason  asslfl-ned  forthdreversBl 
of  this  case  Is  the  alleK^d  action  of  the 
court  in  taking  up  the  motion  to  dissolve 
the  attachment  In  the  rase  at  chambers, 
and  without  reasonable  notice  to  the 
plaintiff.  An  examination  of  the  ri-cord 
shows,  we  think,  that  the  motirm  to  dis- 
solve was  heard  In  tferm  tlmeby  the  court, 
and  not  by  tlie  Judge  at  chambers.  When 
the  motion  was  taken  up  the  first  recital 
in  the  record  shows  that  the  "petition  fa 
this  case  was  read  to  the  court and  the 
Journal  entry  recites  that  "now,  on  the 
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-econd  day  of  Janaary,  18i)0,  the  Hame  be- 
iDg  daring  the  November  term,  1S89,  of  tliia 
court,  the  motloQ  of  thedpfendant  Frances 
A.  Sheldon,  verlfled  by  affldaTit  heretofom 
ttled  by  ttus  Bald  defendant  herein,  to  dis- 
solve and  discfaarKe  tbe  attach  men  tin  this 
actliiD,  and  to  discharge  the  property  ol 
the  Raid  defendant  Frances  A.Sheldon,  at- 
tached hsrein.  and  held  under  tbe  order  of 
attecbment,  Is  taken  np,  and  sabmltted 
to  thecourt  fortrial."  Tbemotion  having 
been  beard  by  tbecoart.tbeobjectlon  that 
It  was  taken  op  by  theiodxe  at  chambers, 
without  reasonable  notice,  falls. 

The  second  assignment  of  error  com- 
plained of  is  that  tbe<-ourt  required  the 
plaintiff  to  introduce  evidence  to  sustain 
Ills  attachment,  when  there  bad  been  no 
afUdavlt  Hied  by  tbe  defendant,  traversing 
the  grounds  of  tbe  attachment,  as  itet  forth 
In  the  plaintiff's  affidavit.  The  objection 
made,  aa  shown  by  the  record.  Is  limited 
to  a  consideration  of  the  motion  by  tbe 
court,  because  no  such  affidavit  had  been 
filed.  Tbe.  defendant  had  a  right  to  have 
tbe  motion  taken  up  andctmsldered  by  tbe 
court  without  such  alBdavlt,  on  a  simple 
denial  of  the  gronnda  for  tbe  attachment 
laid  In  tbe  attaebment  affidavit.  On  tbe 
bearing  of  tbe  motion  to  dissolve  an  at- 
tachment, if  tbe  defendant  demires  to  put 
tbe  plaintiff  upon  proof  to  sustain  bis  at- 
tachment by  an  affirmative  showing,  he 
can  do  so  by  denying  tbe  grounds  for  at- 
taebment, as  laid  in  the  attaebment  affi- 
davit, under  oath.  Tbe  record  does  not 
show  that  tbe  court  required  the  plaintiff 
to  assume  the  burden  of  proof-on  the  bear- 
ing of  the  motion,  nor  does  it  show  any 
objection  on  the  part  of  tbe  plaintiff  to 
proceeding  in  that  manner,  and,  of  course, 
no  exception  to  any  ruling  thereon.  The 
plaintiff  objected  to  tbe  motion  being 
taken  up  for  heirlng  because  there  was  uo 
denial  under  oath,  and,  when  the  court 
ruled  against  blm  on  that  point,  be  saved 
an  exception,  but  Immediately  assumed, 
without  objection,  the  burden  of  proof,  by 
proceeding  with  his  evidence  in  support  of 
the  grounds  laid  for  his  attachment. 

The  third  contention  of  the  plaintiff  is 
that  tbe  attaebment  was  based  on  frand, 
and  upon  tbesametrand  that  tbeplalntlR's 
ctiuse  of  action  was  founded.— tbe  frand- 
uient  contraction  of  tbe  debt,— and  that, 
Iherefore.the  court  erred  In  entertaining  a 
QOtlon  to  dissolve  before  the  main  action 
was  tried  and  determined.  This  poeltioo 
was  not  well  taken.  "The  defendKsit  may 
at  any  time  before  Judgment,  upon  reason- 
able notice  to  tbe  plaintiff,  move  to  dls- 
tbarge  an  attachment,  as  to  the  whole  or 
a  part  of  tbe  property  attached."  Para- 
graph 43:s,  Gen.  HU  1889;  gnlnlan  ▼.  Dan- 
ford.  28  Kan.  507. 

It  Is  also  alleged  that  the  court  erred  In 
dlscbarglng  theattacbment.Duder  the  evi- 
dence In  tbe  case.  Tbe  testimony  was 
oral.  It  Is  decidedly  confllctlug.  This 
court  will  not,  therefore,  undertake  to 
F-elk'b  tbe  evidence,  and  say  wbether  tbe 
trial  court  erred  in  its  estimate  thereof. 
We  recommend  that  the  Judgment  of  the 
court  below  be  affirmed. 

PER  CUBIAH.  It  !■  M  ordsnd ;  aU  the 
Iwtloea  eoncQRliig. 


(4  wro.  1H» 


In  re  HaeDONAIiO. 


(Supreme  Oonrt  of  Wyominc.    May  1898l> 

TbBMS  or  CODKT— iKrORUATlOH— IiIBBI.— iHPRta* 
ONIIBJIT  rOH  Db»  — CbUBL  AVn  UlTDSUAL  PUS- 
nHHENT— HaBBAS  C0BPU8. 

1.  In  tbe  Bbeence  of  any  statate  prescribing 

the  doration  of  a  tera  of  a  dlatrict  court,  tha 
length  of  its  sesilon,  or  when  It  may  adjoam. 
■uch  court  may  adjooro  a  term  ia  ooe  county 
of  the  district  o7er  any  iaterrenlng  term  In  an- 
other oouDty.  Stirling  v.  Wagnw.  (Wyo.)  31 
Pac.  Rep.  1U32,  followed. 

2.  An  information  charging  the  commission 
of  a  crime  in  the  exact  language  of  tbe  Btatate 
defining  it  (Crimes  Act  liSQO)  is  sufficient. 

3.  A.  publicstioD  chnrrdng  a  peraoa  with  re- 
cdving  stoles  goods  is  libelous  per  b& 

4.  Imprisoammt  tor  the  parmetit  of  a  Sne^ 
b^ng  only  a  means  of  enlordDg  compllanee 
with  tbe  order,  is  not  an  impriRonment  foe 
debt,  within  Const  art.  1,  I  5,  prorldiog  that 
no  person  shall  be  imprisoned  for  debt  except 
in  cases  of  fraud. 

5.  A  sentence  of  a  person  convicted  ot 
criminal  libel  to  three  months  in  Jail,  and  to 
pay  a  fine  of  $1,000,  and  to  stand  committed 
until  such  fine  be  paid.  Is  not  an  imposition  of 
an  excessive  fine,  nor  tbe  ponisbmeDt  growing 
oat  of  a  failure  to  pay  it  cruel  and  nausual, 
within  Const,  art.  1.  l  14,  proridlng  that  ex- 
cessive finee  shall  not  oe  impoaed,  nor  cmd  or 
onuaualpuQiahments  be  Inflicted. 

6.  The  Talidity  of  a  judgment  sentendns 
defendant  to  imprisonment  nntfl  bts  fine  Is  paid 
cannot  be  questioned  on  habeas  corons  proMed- 
Ings  on  the  ground  that  no  time  is  fixed  f6r 
imprisonment;  Rev.  St.  |  1299,  providing  that 
the  correctness  of  the  action  of  a  court  cannot 
be  questioned,  when  actiog  witJiln  Its  legltlmata 
province,  and  in  a  lawful  manner. 

Application  by  John  MacDnnald  for  his 
discharge  from  imprlsonmeot  on  a  writ  of 
habeas  corpus.  A  demurrer  to  tbe  peti- 
tion was  aastalned,  and  tb«  petition  dis- 
missed. 

Edmund  J.  ChnrcbUl,  for  petitioner. 
Charles  N.  Patter,  Atty.  Gen.,  for  tbe  aber- 

iff. 

(iBUESBECK,  C.  J.  This  proceeding  ia 
submitted  upon  the  petition  for  the  writ, 
as  amended  by  consent  and  by  leave  ol 
court,  and  the  demurrer  to  tbepetltfon  on 
bebalf  of  tbe  defendant  and  respondent,  tbe 
sberiff  of  Sweetwater  county.  The  Initial 
writ  was  granted  by  this  court,  and.  tbe 
application  disclosing  that  the  petltlnuer 
Is  without  means  to  employ  counsel  to 
represent  blm,  Edmund  J.  Chiircbill.  Esq., 
of  tbe  Cheyenne  bar,  was'appolnted  to  act 
(or  the  petitioner  herein.  Tbe  brief  on  the 
application  shows  much  labor  and  care  In 
Its  preparation,  and  has  been  carefully 
colisldered.  Tbe  petition  and  application 
for  tbe  writ  rely  chiefly  upon  errors  al- 
leged to  have  been  made  by  tbe  commit- 
ting magistrate  b^ora  the  trial,  partic- 
ularly in  his  omission  In  forwarding  tbe 
transcript  of  bis  record  to  tbe  trial  court 
within  thetimeapeclfled  by  statute.  These 
matters  are  of  no  Importance,  and  were 
abandoned  by  couuaet  for  tbe  petitioner 
upon  tbe  bearing.  Tbe  matters  disclosecl 
by  the  record,  wbleb  we  are  asked  to  con- 
sider, will  be  disposed  of  In  tbe  following 
order: 

1.  The  petitioner  was  tried,  eoDvlcte<i, 
and  sentenced  at  an  adjuomed  term  ol  tba 
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district  court  tor  Sweetwater  coanty, 
whicb  befcan  on  the  tonrth  Mnnday  of  Sep- 
tember. A.  D.  1891.  Tbla  term  was  appar- 
entlj  adjoamed  over  a  term,  or  a  portion 
ol  a  term,  of  the  district  court  In  tfae'suoie 
lodteial  district  for  Carbon  coanty,  wtilcb 
o^an  on  the  second  Monday  In  October 
IcrilowlDg.  The  mlttimas,  containing  a 
copy  of  tbe  Jndgment,  shows  that  the  pe- 
titioner wa«  seDteneed  at  tbe  adjoorned 
tern  for  Sveetvater  coanty  on  the  7tb 
day  of  Deeember,  1891.  The  question  In- 
Tolred  here  was  presented  to  tbls  court, 
and  was  iilBcussed  at  lenirtb,  In  tbe  ease 
of  Stirling  T.Wagner.  81  Fac.  Kep.  I0S2: 
and  although  the  membership  ot  this  court 
bas  changed  since  that  decision  wos  ren- 
dered, which  may  account  for  the  presen- 
tation of  the  question  anew,  we  adhere  to 
tbe  ruling  In  that  case,  and  hotd  such  an 
adjournment  over  an  Interrenlng  term,  or 
portion  of  a  term,  of  the  district  court  for 
another  county  In  tbe  sarae  district,  vatld. 
It  was  In  accordance  with  tbe  nnlvereat 
practice  of  district  courts  In  tbla  Jurisdic- 
tion to  so  adjourn  over  a  term  or  portion 
of  a  term.  It  was  deemed  nnnecessaiy 
aDd  onwiee  to  disturb  this  practli^  wblcta 
bas  received  such  sanction  of  these  courts, 
as  such  action  on  our  part  would  result  In 
disturbing  and  annulllug  too  many  Judg- 
ments. Besides,  tberenever  was  any  atat- 
otetn  this  Jurisdiction  prescribing  tbe  dura- 
tion of  any  term  of  a  district  court,  the 
length  of  Its  sessions,  or  when  it  should 
adjourn;  and  In  the  absence  of  some  posl- 
tlTBlawtothe  contrary  a  district  court, 
beluga  court  of  general  and  superior  Juris- 
diction, has  power  to  adjourn  to  a  distant 
day,  even  over  an  intervening  term,  or 
portion  of  a  term,  held  In  another  county 
of  the  same  district  during  the  Interval  o< 
HdJonmmenL 

2.  It  la  nrged  that  the  Information  does 
not  state  an  offense  agalnfit  tbe  statute. 
We  think  the  Information  Is  autScleut.  as 
It  employes  the  exact  language  of  tbe 
etatate  In  Its  churging  part.  In  re  Wight, 
184  V,  S.  136-148,  10  Bnp.  Ct.  Rep.  487; 
Coddy.  Petitioner,  181  U.  8.  280.  9Snp. 
Gt.  Rep.  703.  Omitting  tbe  caption  to  tbe 
iDformation  It  reads  as  follows:  "That 
John  MacDonald.  late  of  the  county 
aforesaid,  on  the  8th  day  of  February, 
A.  D.  1891.  at  and  In  the  ronoty  aforesaid, 
did  unlawfully  and  maliclouBly  mako, 
compoae,  dictate,  and  write  to  be  pub- 
Ilalied,and  did  unlawfully  and  maliciously 
procure  to  be  made,  composed,  dictated, 
and  published,  and  did  unlawfully  and 
mallclouBly  publish,  and  knowlugly  and 
onlawfnlly  aid  in  publishiiig  and  commu- 
nicating, a  certain  false  and  malicious  li- 
bel of  and  concerning  one  Walter  L.  Pow- 
ell, of  the  tenor  following :  '  Green  River, 
Wyo.,  Feb.  6tb,  l*t9I.  To  General  Mana- 
ger H.  B.  Clark.  D.  F.  R.B.  Sir:  Tbe 
robberies  irf  eompanj  property  (from 
sealed  cars)  aro  aa  brisk  as  ever.  The 
tbieves  are  waxing  wealthy  and  bolder. 
Ah  an  Instance,  fast  Saturday  night,  (tbe 
Slat  ult.,)  about  6  o'clock,  Martin  Gleary, 
an  ex-employe  threw  a  load  of  coal  from  a 
coal  car,  and  In  about  an  boor  brought 
around  a  team,  loaded  the  coal,  and  took 
it  away.  Arrest  tbe  tblevee?  They  don't 
eaza.  Tbey  can  get  ont  of  |aU  bere  wben 


they  want  to.  (Referring  to  tbe  last  es- 
cape of  prlBoners,  one  of  whom  was  held 
for  robbery  from  theeompany.)  Thesher- 
iff  now  admits  that  be  turned  them  out  ol 
tbe  cage  in  the  morning.  There  Is  no 
mystery  about  their  escape.  One  of  the 
receivers  (£x-Constable  Puwellj  was  In- 
trusted with  a  key  to  the  Jail,  but,  even 
had  he  opened  tbe  outer  doors,  the  pris- 
oners eonld  not  have  got  away  If  tbe  aber^ 
Iff  bad  not  turned  tbem  ont  of  tbe  cage. 
TbesherlOwentto Rock  Springs  early  that 
day,  and  was  away  until  nlKht.  Charley 
Wilson,  engineer,  now  in  hoapltai  at  Og- 
den,  knows  a  good  deal  about  the  robber- 
ies and  robbers.  He  liad  charge  of  the 
switch  engine  bere.  Nemo,'— mean  I  uk  then 
and  there,  In  said  writing  hereinbefore  set 
forth,  that  tbe  said  Ex-Constable  Powell, 
meaning  the  said  Walter  L.  Powell,  did 
then  and  there  commit  the  crime  of  recelv- 
log  stolen  goods,  knowing  the  same  to 
have  Jbeen  stolen,  and  also.  In  said  writ- 
ing, then  and  there  meaning  that  said  Ex- 
Constable  Powell,  meaning  tbe  said  Wal- 
ter L.  Powell,  did  then  and  there  commit 
the  crime  of  aasintinff  prisoners  la  wf ally 
entfflned  In  tbe  Jail  of  said  cuunty  to  es- 
cayie  therefrom ;  contrary  to  tbe  form  of 
tbe  statutes  In  such  case  raadeand  provid- 
ed, and  against  the  peace  and  dignity  of 
the  state  of  Wyoming."  No  oltjecllon  Is 
made  to  tbe  form  of  the  Innuendoes,  but 
It  la  asserted  that  the  words  employed 
In  the  alleged  libelous  letter  are  not  li- 
belous per  Be.  Referring  to  Powell,  the  li- 
belee, as  a  "receiver,"  must  be  read  In  the 
light  of  the  entire  screed,  and  In  connec- 
tion with  what  precedes  It.  If  the  indict- 
ment bad  been  demurred  to  In  tbe  trial 
court,  the  language  of  the  letter  upon 
which  the  action  Is  predicated  mumt  t>e  un> 
derstood  in  Its  ordinary  and  usual  signifi- 
cation, and  must  be  Interpreted  aa  men 
knowing  all  tbe  KircumstaneeB  would  gen- 
erally understand  It.  Cocbran  v.Melendy, 
69  Wis.  208,  18  N.  W.  Bep.  24,  citing  Well  v. 
Schmidt,  28  Wis.  139:  Hemphill  v.  Hoi  ley, 
4  Minn.  238,  (Oil.  lAO.)  A  peratm  of  com- 
mon uuderBtanding  would  readily  gather 
from  reading  tbe  letter  that  it  charged 
Powell  with  being  a  receiver  ~of  stolen 
goods,  knowing  them  to  have  been  stolen, 
although  the  charge  of  assisting  prisoners 
to  escape  Is  not  so  clear.  But  tlie  Indict- 
ment being  Bufflcient,  and  the  libel  belae 
unmistakable,  aa  to  oneof  the  charges,  It 
not  necessary  to  pursue  this  inquiry  In 
tills  proceeding  further.  The  meaning  of 
the  libelous  exprnaslons  must  be  left  to 
the  Jury,  and  they  must  be  Batlsfied  lhat 
they  are  what  theyareallesedtobe.  This 
Is  a  question  for  them,  and  not  for  the 
court.  3  BIsb.Crim.  Proc.  §  799.  The  lan- 
guage of  Lord  Mansfleld,  quoted  by  Mr. 
Bishop  in  tbla  section  of  his  work.  Is  per- 
tlneut  bere:  "It  Is  tbe  duty  of  the  jury  to 
construe  plain  words  and  clear  allusions 
to  matters  of  universal  notoriety  accord- 
ing to  their  obvious  mf>aning,  and  as 
everybody  else  who  reads  them  must  un- 
derstand them.  But  the  defendant  may 
give  evidence  to  show  that  in  the  case  la 
question  they  were  used  In  a  different  or 
In  a  qualified  sense.  If  no  such  evidence 
Is  given,  the  obvious  meaning,  to  every 
man's  nndmtaadlng,  must  be  decMve.^ 
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It  Is  easy  to  determine  the  mennlns  of  tliia 
letter  by  readiug  thp  whole  ot  it,  and,  no 
matter  how  bQDgllngly  or  craftily  the 
terras  were  employed,  there  is  no  doubt 
that  the  lanf^age  used  was  libelous  per 
se.  The  iuronuatlon  does  not  state  that 
the  petitioner  knew  the  libel  to  be  false, 
but  each  an  avermeot  is  unnecessary.  1 
Blsh.  Crira.  Prue.  S  783:  Blsh.  Dir.  & 
Forms.  S§  61U,  680.  The  law  la  foree  at 
the  time  ui  the  commisRlnn  of  the  olTense 
doen  not  define  libel,  as  did  section  979  of 
the  Bevised  Statutes  of  ISiST,  which  wns  re- 
pealed by  the  crimes  art  of  18iK),  under 
which  this  iotormatlon  was  drawn,  and 
so  we  must  look  to  the  common  law  for 
the  deflnitlun  the  offense.  It  Is  thus 
tersely  stated :  "A  libel  on  an  individual 
Is  any  writlug,  picture,  or  other  like  rep- 
resentation, of  a  nature  to  blacken  his  rep- 
utation,'or  to  hold  him  up  to  contempt 
or  rldkule.  It  need  not,  to  be  a  crime, 
actuiilly  accomplisl)  this  object.  It  may, 
indeed,  be  powerless.  But  It  must  be 
adapted  to  tbisend,"  2  Bish.  Crlm.  ]^w, 
S  9:i9.  And,  while  It  does  not  require 
the  Imputation  of  a  crime,  such  Imputa- 
tion will  generally,  perhaps  always,  ren- 
der the  publication  llbehnis.  Id.  §  930. 
Under  this  definition,  it  seems  that  tbe 
Information  states  an  offence.  Tbe  for- 
mer statute  did  not  Include,  In  express 
terms,  a  writing,  as  libelous  matter,  but 
defined  libel  to  be  a  "malicious  defama- 
tion, expressed  either  by  printing  or  by 
signs  or  pictures,  or  the  like,  tending  to 
blacken  the  memory  nt  one  who  Is  dead, 
or  to  Impeach  tlie  honesty,  integrity,  vir- 
tue, or  reputation  of  one  who  isalWe,  and 
thereby  expose  him  (ir  her  to  public  ha- 
trerl.  contempt,  or  ridlenle."  Section  979, 
KeT.  St.  Wyo.  Aa  this  section  was  re- 
pealed as  to  offenses  occurring  after  the 
passage  of  therepeallngact,  whatever  lim- 
ited scope  the  section  might  have  had  in 
excluding  such  n  letter  as  the  one  set  out 
in  the  Information,  it  is  useless  to  discuss, 
BB  the  common-law  deQnition,  which  in- 
cludes a  writing  as  libelous  matter,  must 
prevail. 

8.  The  fine  Is  complained  of  as  excessive. 
A  copy  of  the  Judeuent  of  tlie  court  ap- 
peara  In  the  mittimus,  and  is  "that  the 
said  defenflant  be  Imprisoned  In  the  conn- 
ty  Jail  of  Uweetwater  county,  state  of 
Wyoming,  for  a  term  of  three  months,  and 
that  be  pay  a  fine  of  one  thousand  dol- 
lars, and  that  be  stand  committed  to  the 
Jail  ot  Sweetwater  county,  state  of  Wyo- 
ming, nutli  the  SHid  fine  shall  be  paid,  or 
secured  to bepaid,or  hebeotherwlse  legal- 
ly discharged.^  The  statute  under  which 
this  sentence  was  Imposed  Is  found  In  sec- 
tion 83  of  the  crimes  act,  (chapter  73.  Sefta. 
Laws  1890.)  It  provides  that  the  offender 
shall  be  fliied  not  more  than  91.000,  to 
which  may  be  added  Imprisonment  In  the 
county  Jail  fornot  more  than  three  months. 
Tbfl  former  statute  provided  that  when- 
ever a  fine  shall  be  the  whole  or  iniy  part 
of  a  sentence  the  court  may,  in  Its  dleicre- 
tlon.  order  that  the  person  sentenced  shall 
remaiuconfined  In  tbe  county  Jail  until  the 
amount  cf  such  fine  and  costs  Is  paid. 
Sec.  8330.  Bev.  St.  Wyo.  This  section  was 
also  repealed  by  the  crimes  act  of  1890, 
doubtless  becanse  it  was  provided  In  sec- 


tion 7  of  that  act  that  a  person  commit- 
ted to  Jail  for  the  nonpayment  of  a  tine  or 
costs,  or  both,  maybe  Imprisoned  therein, 
not  exceeding  60  days,  until  such  imprison- 
ment, at  the  rate  of  $1.50  a  day,  equals  the 
amount  of  such  flne  and  costs,  or  both,  as 
the  case  may  be.  or  tbe  amount  shall  be 
otherwise  paid,  or  secured  to  be  paid, 
when  be  shall  be  discharged.  Tbls  section 
7  of  the  crimes  act  was  amended  by  chaf^- 
ter  30  of  the  Session  Lawsof  1890-I>1,  which 
applied  to  future  commitments, and  which 
was  approved,  and  took  immediate  effect, 
January  7,  1891.  and  before  tlie  offense 
charged  in  tbe  Information  was  commit- 
ted,in  Rucb  manner  as  tu  strikeout  theWV 
days  limit  of  Imprisonment,  and  to  reduce 
the  rate  of  payment  of  the  fine  by  Impris- 
onment to  one  dollar  per  day.  The  con- 
stitutional provisions  Invoked  are:  "Ex- 
cessive ball  Shalt  not  be  required,  nor  ex- 
cessive fines  imposed,  nor  shall  croul  or 
unusual  punishment  be  inflicted."  Article 
1,  §  14.  "No  person  shall  belmprlHoned 
for  debt,  except  In  cases  of  fraud. ''^  Id.  S  5. 
"A  fine  Imposed  for  the  violation  of  la  wa 
for  the  punishment  of  crimes  and  misde- 
meanors Is  not  such  a  debt  as  Is  within 
the  scope  of  pn>vislons  of  constitutions 
and  statutes  abolishing  imprisonni  'Ut  for 
debt. "  7  Amer.  &  Eng.  Enc.  La  w,  91)3,  cit- 
ing Dixon  V.  State,  2  Tex.  4S1 :  Ktate  v. 
Mace,  5  Md.  337.  Tbe  Imprisonment  for 
tbe  nonpayment  of  the  fine  Is  generally 
considered  as  a  means  of  enforcing  compll- ' 
ancewlth  the  order  of  the  courts.  "As  we 
look  at  the  case,  the  Imprisonment  is  but 
an  Incident  to  the  fine.  This  court  baa 
said,  a  Justice  of  the  peace.  In  fining  a 
party  for  a  contempt,  may  direct  hliu  to 
be  imprisoned  until  the  flue  and  costs  nre 
paid.  Brown  People,  19  III.  613.  Tbe 
principle  Is,  inasmuch  as  the  Justice  has 
power  to  fine,  be  has  all  the  power  neces- 
sary to  make  the  granted  power  effectual, 
by  Imprisoning  the  offender  until  the  tine 
shall  be  paid.  The  imprisonment,  as  In 
thlscase,  [for  the  violation  of  a  town  ordi- 
nance,] is  onlya  consequence  of  tbe  power 
to  fine."  Ex  parte  BoiUg,  31  111.90.  In 
Bailey  V.  State,  87  Ala.  44,  6  South.  Bep. 
39K,  the  court  say:  "We  have  repeatedly 
held  that  Imprisonment  of  one  convicted 
of  crime,  fur  the  sutiRfnctlon  of  coHts  In- 
curred by  the  sty  te  In  his  prosecution,  or 
to  whii-h  the  state.  If  It  were  liable  for 
costs,  should  be  subjected.  Is  not  an  In- 
fringement of  that  provision  of  tbe  consti- 
tution, which  provides  that  'no  person 
shall  beimpriflooed  for  debt;*"  citing  Brad- 
ley v.  State,  Ot)  Ala.  318.  See  In  re  Jack- 
son, 98  U.  S.  727;  State  v.  Rohlnnon.  17  N, 
H.2im;  Lnckpy  V.  State. 14  Tex. -IDO.  Such 
imprisonment  has  not  been  held  to  i>e  a 
violation  of  a  constitutional  provision 
that  Indefinite  Imprisonment  shonld  not 
be  allowed.  Bx  parte  Bryant,  (Fhi.)  4 
South.  Rep.  854,  where  tbe  court  uses  the 
following  language  upon  this  point:  "It 
Is  contended  that  the  sentence.  In  case  the 
tine  Is  not  paid,  amounts  tu  perpetual  im< 
prlsonment.  and  tnis  Is  In  conflict  with  tbe 
protection  allowed  by  tbe  clause  Italicised. 
Tbls  view  rests  opon  the  assumption  tliat. 
In  committing  the  prisoner  to  custody  un- 
til be  paid  tbe  fine,  that  was  part  of  the 
penalty  Imposed.  But  sucb  aaanmptlon  la 
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not  well  founded.  The  penalty  or  the 
pantiihment  ddjudK^d  was  the  fine.  The 
cuHtody  adjudged  was  the  mode  t>f  execut- 
ing the  eentenre,— tbac  1b,  oI  enlorclns 
the  payment  of  thefioe.  Tblfi  le  In  nerord- 
aoce  with  the  rule  of  the  common  In  w,  un- 
der  which  a  sentence  of  larceny  to  pay  the 
fine  waH  accompanied,  as  In  tbe  preuent 
case,  with  an  order  of  commitment  until 
the  payment  wan  made.  Bleb.Crlni.Proc. 
IS  1132-1185;  Uavie  v.  Ktate.  22  Oa.  101; 
Hill  y.  State.  2  Terg.  The  cnmmlt- 

ment  mlicht  be  to  the  sheriff  senerally  un- 
til payment  of  the  flne.  KIdk  v.  Bethel,  6 
Mod.  21."  Ourstatute  doen  not  make  the 
ti^rnis  uf  Imprisonment  Indefinite  or  uncer- 
talp,  ns  the  rate  of  payment  it*  flied  at 
one  dollnr  per  dlf>m  until  the  flne  is  paid. 
True,  the  petitioner  may  be  imprisoned  In 
the  ruunty  Jail  tor  1,000  daye  In  addition 
to  the  three-months  Imprlaonraoot,  and 
has  already  undereone  over  14  motiths' 
Imprisonment  Id  payment  of  tbe  One. 
While  this  may  he  a  severe  sentence  fur  a 
mladtrmeantir,  it  Is  the  one  fixed  by  Btat- 
ate.  The  prurlslons  of  the  crimes  act,  as 
they  were  originally  enacted,  were  more 
humane  than  thetprnia  of  the  amendatory 
fltatnte,  as  the  Imprisonment  under  a  tine 
was  limited  to  60  days,  but  it  was  doubt- 
less within  the  power  uf  the  legislature  to 
establish  a  mure  rlteoroas  rule.  We  are 
aware  that  the  supreme  court  of  €»]!• 
fornla  seems  to  announce  a  dlfTerent  doc 
trine  In  tbe  case  of  Ex  parte  Rosenheim. 
83  Cal.  SH8.  23  Pac.  Hep.  1172.  overralloR 
People  T.  Rlffbetti.  66  Cal.  1S4.  4  Pac. 
Sep.  1063,  11^46,  In  holdlnic  that,  under 
fltatutory  provlsioDS  of  that  state,  hn- 
prisonnient  for  the  ncnpayoient  of  a  fine 
was  Illegal,  when  impoeed  In  additlcjn 
Co  the  iiuprlBunment  allowed  by  law.  but 
this  decision  rests  upon  tl)e  peculiar  con- 
strncttou  ol  the  California  stiitute.  We 
think  onr  statute  is  dirrerent,  particularly 
In  this  cane,  where  tbe  fine  may  be  91,000, 
"to  which  may  be  added  imprisonment  in 
the  county  Jail  for  not  more  than  thred 
montba."  Section  33,  c.  73.  Se^e.  Laws 
1S90.  Tbe  flne  must  be  Imposed,  and  tbe 
imprisonment  may  be  added.  The  Ouh  it- 
self Is  nut  excessive,  and  It  does  not  seem 
that  tbe  imprisonment  for  Its  nonpay* 
ment  is  "unusual.* 

The  evidence  In  the  case,  of  coumA,  is  not 
before  us  In  thin  proceeding;  but  the 
offense  was  undoubtedly  deemed  a  f^rave 
one  by  the  Judee  ImpusInK  the  sentence, 
which  was  tu  the  extreme  limit  of  the  pen- 
alty. The  punishment  formerly  imposed 
by  staiDte  for  the  oltenee  of  criminal  libel 
was  a  flne  not  exceediuBT  9500,  or  Impris- 
onment In  tbe  penitentiary  not  exreedluK 
one  year.  Considered  In  tbe  light  of  nub- 
eeqneutstatutes. maklntc  themiuimuin  Ini- 
prisunmeot  In  the  penitentiary  one  year, 
tbe  former  punisbmeut  would  tie  a  felony 
when  imprlKonmeut  was  added  to  tbe  flne, 
and  a  more  belnuus  statutory  offense  than 
the  la  w  In  force  at  the  time  of  its  commis- 
sion which  elasAes  it  as  a  misdemeanor. 
The  flne  la  the  highest  one  Imposed  by  the 
crimes  act  fur  the  pnnishraput  of  felonleii 
and  misdemeanors,  but  It  does  not  seem 
to  t>e  mure  tl<au  commensurate  with  tbe 
gravity  uf  theoffense.  Tu  hleckena  man's 
reputation,  to  rob  him  of  public  confl- 


dence  and  his  reputation.  Is  certainly  as 
Brave,  in  murals,  as  to  filch  bis  purs**. 
Many  a  man,  by  suspicious  created  by 
anonymous  letters, has  beenthruwuoutof 
employment,  and  rnlnnd  beyond  recora< 
pense.  Tbe  strong  hand  of  tbe  law  should 
be  felt  by  anonymous  scribblers  aud  venum- 
ons  backbiters,  who  may  nut  have  tbe 
courage,  liowever  brutal  or  base  it  may 
be.  to  steal  a  horse,  or  to  waotuoly  as- 
sault another.  "With  the  pulley  of  Che 
law  It  Is  not  onr  province  to  deal.  That 
belongs  to  the  legislature,  which  Is  com- 
posed of  repreuentatlvee  direct  from  the 
people,  and  who  alone  have  the  rlteht  to 
voice  the  sentiments  of  the  people  In  the 
public  enactments."  People  v.  Murris,  80 
Mich.  637,  45  N.  W.  Rep.  591.  The  constl- 
tnttonul  provisions  aimed  at  cruel  andun- 
osnal  punishments  were  probably  Intend- 
ed to  prerent  the  Imposition  ot  obsolete, 
painful,  and  degrading  punUhtnents,  such 
as  the  whipping  post,  the  plilury.and  such 
as  making  capital  a  grade  of  unenses  like 
larceny,  forgery,  and  the  like.  "Probably 
any  punishment  declared  by  statute  fur  an 
offense  which  was  pnnlshablein  the  same 
way  by  tlie  common  law  could  nut  be  re- 
garded as  cruel  or  unusaal.  Id  tbe  consti- 
tutional sense.**  Cooley,  Const.  Lim.  (4th 
Ed.)  408.  Ah  was  said  in  the  case  of  Peo- 
ple v.  Morris,  supra  :  "But  fur  the  dispo- 
sition of  this  case  we  may  adopt  the  rule 
coiiteude<l  for,  and  then  we  must  dad.  In 
order  to  declare  tbe  law  ancoustltutiunal, 
that  tlie  punishment  pruvlded  by  the  law 
is  so  dtsnroportlouate  to  the  offense  as  to 
shock  themoral  senseof  ibepeople.  •  •  • 
Under  most  uf  onr  criminal  laws,  cases 
may  arise  where  the  puntshraeDt  Inflicted 
might  be connlderad  cruel,  but  that  does 
not  condemn  the  law.  The  judice,  In  snch 
case,  has  acted  within  the  Jurisdiction  of 
[a]  constltuthmal  law,  and  other  means 
must  be  resorted  to  to  right  the  wrong. 
Appellate  courts  cannot  Interfere,  If  the 
prnceedluKs  have  been  regular.  Tbe  law 
itself  must  therefore  be  cruel  ur  unusu- 
al to  warrant  the  Interposition  of  tbe 
courts.*  It  was  held  In  this  case  that  a 
minimum  Imprisonment  of  three  years  for 
horse  steallnir  was  not  a  cruel  or  nnnsnal 
pnninhment.  although  under  other  stat- 
utes of  the  state  the  larceny  of  other  prop- 
erty of  like  value  was  punished  by  Impris- 
onnient  for  only  one  year.  We  do  not 
think  that  the  flne  imposed  upon  the  pe- 
titioner by  the  trial  court  was  excessive, 
nur  the  punishment  growing  out  of  the 
failure  tu  pay,  or  secured  to  be  paid,  that 
tine.  Is  cruel  or  unusual,  nor  Chat  the  Im- 
prisonment for  tht)  nonpayment  of  tbe  fine 
can  be  considered  as  an  imprisonment  for 
debt. 

4.  The  JudKment  of  thecourt  does  not  In 
Itself  fix  the  term  or  rate  of  Iniprlsonment 
for  the  failure  tu  pay,  or  secure  to  be  paid, 
the  fine  imposed,  but,  U  this  wereerrune- 
ouB,  It  «^uuld  only  be  reached  by  proceed- 
ings in  error.  It  is  nut  the  office  ot  a  writ 
of  habeas  corpus  to  correct  errors  or  Ir- 
regularities of  a  trial  court.  Tlie  writ  of 
habeas  corptis  Is  uot  a  proneeding  for  the 
correction  of  error.  It  is,  in  Its  nature,  a 
civil  process,  and  It  cannot  be  converted 
into  a  remedy  for  tbe  correction  of  mere 
errura  ol  Judgment  or  ot  procedure  In  the 
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coart  haTlngJnrlHdletlon  and  cognizaoce 
of  the  crlmloal  offense.  Ex  parte  Freder- 
ich,  (decided  bytheeupreme  court  ot  the 
United  States  April  24, 1893,)  13  Sup.  Ct. 
Rep.  793.  cidiiK  Ex  purte  LatiKe,  1»<  Wall. 
163;  Ex  parte  Slehold.lOO  U.  M.  371 ;  and 
other  cases.  Our  habeas  corpus  act  con- 
tains this  restrictive  provision  :  "It  Is  not 
pH-mlHslble  to  question  the  correctness  of 
the  action  of  the  grand  jary  In  finding  a 
bill  of  indictment,  or  a  petit  jury  In  the 
trial  ot  a  cause,  nor  of  a  court  or  Judge 
when  acting^  within  tbelr  legitimate  prov- 
ince, and  In  a  lawful  manner."  Rev.  St. 
Wyo.  9  I2»i).  The  trial  court  undoubtedly 
acted  within  Its  legitimate  province,  for 
it  had  jurisdiction  of  the  oBenae,  and  of 
the  person  of  the  offender.  With  the 
same  ptatotory  provlslnD  narrowinie  the 
scope  of  the  inquiry  In  habeas  corpus  as 
oun,  the  supreme  court  ot  luwa,  in  Eis- 
ner V.  Shirgley,  45  N.  W.  Rep.  3it3,  Bays,  in 
construing  the  meaning  and  effect  of  the 
words  "in  a  lawful  manner:"  "it  cannot 
be  said  that  the  court  was  not  acting  In  a 
lawful  'manner/  in  the  sense  in  which  the 
word  'manner'  sbonld  be  anderstnod. 
If  It  be  underHtof>d  that  a  court  Is  acting 
In  an  nnlantul  manner,  within  the  mean- 
ing of  the  statute,  when  It  commits  a  re- 
versible error,  then  the  restrictions  as  to 
questioning  the  ucttons  of  the  court  are  of 
DO  avail,  for  habeas  cdrpus  would  He  for 
errors  In  the  admlrision  of  testimony,  or 
in  giving  or  rinsing  Instructions,  and  the 
word  'manner,'  if  given  its  most  comprc- 
benalve  meaning,  would  include  such  ac- 
tions. But  W9  well  knew  that  such  is  not 
the  denlgn  of  tbe  law.  'Manner'  has  .ref- 
erence to  the  method  or  mode  of  actlnx, 
more  than  to  the  degree  of  perfection  or 
correctness  In  the  conclusion  or  results 
arrived  at.  The  statnte  seems  to  have 
reference  to  the  methods  or  means  of  ob- 
taining results,  and  If  a  court  observes 
such  methods  or  means  it  may  be  said  to 
be  acting  lu  a  lawful  manner,  although 
It  may  err  in  the  application  of  legal 
principles  to  such  an  extent  ax  to  involve 
reversible  error.  It  is  not,  of  eonrae,  to 
be  understood  that  a  court  has  acted  in 
a  lawful  manner  when  the  judgment  it 
pronounces  U  absolutely  void,  for  such  n 
JudKnient  has  no  support  In  the  law. 
.Neither  the  law.  In  its  f^ubstance,  nor 
'manner  or  form,' can  aid  it.  Uiit  if  it 
Is  merely  volilable  it  has  support  until 
Met  aside  lu  a  proper  proceeding."  The 
rate  of  tmprisonraeiit  fixed  by  the  Iowa 
HtHtute  in  case  of  nonpayment  of  a  fine  Is 
$:i)^  per  day :  and, In  the  case  quoted  from, 
the  rate  or  time  of  Imprlrionment  was  not 
fixed  in  the  sentence  and  judgment  of  the 
trial  court,  yet  It  was  held  that  the 
legality  of  the  sentence  In  thie  renpect 
could  not  be  the  proper  subject  of  Inquiry 
un  habeas  corpus.  People  v.  Foster,  1<>4 
111.  160.  The  Iowa  case  is  parallel  to  the 
one  at  bar,  and  is  decisive  In  this  proceed- 
ing. The  flue  not  having  been  satisfied 
by  Imprlsimment.  according  to  the  stat- 
ute, the  petitioner  is  without  means  of 
relief  In  this  proceeding.  As  he  expressly 
waived  his  right  to  be  present  at  thhi 
hearing,  under  the  statute,  be  la  still 
Id  the  custody  of  the  sheriff  of  Sweet- 
water county,  and  no  order  al  this  court 


Is  necessary  to  remand  blm.  The  demur- 
rer to  the  petition  is  auatalned,  and  th» 
petition  is  diamiawd. 

CUNAWAY  and  CLABK,  JJ.,  concur. 


(4  Wyo.  1M> 
JOHNSON  et  al.  T.  LITTLE  HORSB 
GREEK  IBRXOATINO  GO.  et  al. 
(Supreme  Court  of  Wyoming.    May  19,  1893.) 
Fbtitio!!  in  Ekkuk  —  Parties — Rkcobd — ExcBL*- 
T10N8 — SumCIBSCT. 

1.  Where  an  appeal  by  several  parties,  to 
the  district  court,  from  a  decision  of  the  state 
board  of  control  eatablishiiiK  water  lights,  is 
dismissed  by  such  court,  and  one  of  such  ,  ap- 
pellants is  made  neither  a  party  plalntift  nor 
aefendant  to  the  petition  in  error  to  the  su- 
preme court,  such  petition  is  fataliy  defective, 
m  the  absence  of  any  excuse  showo. 

2.  Where  such  petition  alleges  errors  an- 
tecedent to  the  final  order,  and  uo  grouuds  of 
objection  to  the  judgment  of  the  district  court, 
dismissing  such  appeal,  appear  in  the  record 
entry,  or  by  bill  of  exceptions,  no  question  is 
presented  for  review  by  the  snnreme  court  Iiy 
an  exception  noted  at  the  end  of  such  ent^. 

Error  to  district  court.  Laramie  county: 
Richard  H.  Scott,  Judge. 

Proceedings  before  the  state  board  of 
control  to  determine  rights  to  the  use  of 
water  In  a  certain  creek,  and  Its  trfbn- 
tarles.  An  appeal  from  the  decision  of 
such  board  by  James  R.  Johnson,  LlsiEfe 
D.  Johnson,  George  D.  Johnson,  Harry 
Homer  .lohnson,  and  Liule  Dane  was  dis- 
missed by  the  district  court,  and  such  ap- 
pellants, except  LIule  Dane,  bring  error. 
AflDrmed. 

Walter  B.  Stoll,  for  plaintiffs  In  error. 
Lacey  &  Van  Devonter,.  for  Sprlngvale 
Ditch  Co.  Brown  ft  Arnold,  for  Little 
Horse  Creek  Irrigating  Co. 

CONAWAY,  J.  The  controversy  In  this 
canse  Is  In  reference  to  rights  to  tbe  nse  of 
water  in  Little  Tlorse  Creelt,  and  its  tribu- 
taries. PlafutiffH  In  error  and  Llzeie  Uane 
appealed  Jointly  from  a  deelnion  of  the 
state  board  of  control,  establishing 'surb 
rights,  to  the  district  court  for  Laramie 
county.  Their  joint  appeui  wasdlsmlHsed. 
The  order  of  the  district  court  dismissing 
this  appeal  ts  attacked  as  erroneoua  by 
plafntlffs  in  error. 

No  excuse  Isshown  for  not  joining  Lfstie 
Dane  as  party  plaintiff  lu  the  petition  In 
error.  If  she  declined  to  be  a  party  plain- 
tiff, that  fact  should  be  shown.  Unless  it 
were alsoshown  that  her  Interest  had  been 
divested.  It  would  seem  that,  declining  to 
be  a  party  plaintiff,  she  should  be  a  party 
defendant.  In  theabsenceot  anyahowing, 
the  failure  to  make  her  a  party  Is  fatal. 
Independently  of  thle.  the  record  preeenta 
no  question  for  review  by  this  court.  The 
record  shows  the  order  of  dismissal,  and 
that  to  the  making  of  such  ordes  plain* 
tiffs  In  error  and  Lizzie  Uane  excepted. 
Our  statute!  provides  that  no  particular 
form  of  exception  Is  required,  and  that 
when  the  decision  objected  tola  entered  on 
the  record,  and  the  grounds  of  objection 
appear  in  the  entry,  the  exception  may  be 
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taken  by  the  party  eawAng  to  be  noted  at 
the  end  of  tho  entry  that  he  excepts: 
otberwlao.a  billnf  exceptluaa  is  nert-HHary. 
In  this  rn^e  tbe  exception  was  noted  at 
the  end  of  the  entry,  but  no  Krouiids  'jf 
objection  ap|)ear  In  the  entry,  und  there  Ih 
DO  bill  ot  exceptions.  Errors  antecedent 
to  the  SdaI  order  are  alletced,  bat  in  oo 
ease  do  tbe  Krounds  ot  exception  appear 
In  tbe  entry,  or  by  bill  of  exception.  But 
It  Is  only  tbe  final  order  that  luay  be  va< 
cated,  modified,  or  reversed  In  this  pro- 
r«edlnx.  In  the  absence  of  lefcal  objection 
to  the  final  order.IcKolty  reserTed.the  pre- 
Momption  Is  that  such  orderls  correct, und 
In  that  rase  antecedent  errors  are  not 
prajadtclal  or  material.  Tbe  Judgment  of 
tbe  district  court  for  Laramie  county,  dis- 
nlselDR  the  appeal  of  plaintiffs  In  error,  )a 
therefore  affirmed. 

CLABFC,  J.,  being  of  counsel  In  the  dis- 
trict court,  did  not  sit,  and  the  remaining 
jDstlces  of  this  court  called  In  to  sit  In  bis 
place  Hon.  JOHN  W,  BLAKE,  Judge  of 
the  district  court  of  tbe  second  Judicial  dis- 
trict. 

QROE8ECK.  O.  J.,  and  BLAKE.  J., con- 
cur. 

(4  Wyo.  173) 

NUGENT  et  al.  t.  POWELL  et  al. 
(Snpreme  Coart  of  Wromins.    Hay  19,  1893.) 

VaKENT  ask  CdILD  —  AHANnONMENT  OP  CniLfi  — 

Wbat  Constitutes—  A hoptios— Necessity  of 
Parb»t*8  Cossbst— Who  is  "Pakkst"— Adoh- 
TiOK  Pkocbedikos— Validity  —  REroRo— Coi/* 

•LATERAL  ATTA«!K — COSSTITDTIOKAL  LaW. 

1.  BeT.  St.  i  2274,  relntiog  to  proceedings 
for  adoption,  provides  that  tbe  Judge  "shall  en- 
ter of  recoM  in  the  records  of  bis  office"  the 
fact  of  the  making  of  nn  application  by  a  pa- 
tvnt  for  adoption,  "with  his  approral  of  sach 
agreement  and  adoption."  BHd  that,  in  the  ab- 
oence  of  any  statute  prescribing  the  manner  in 
which  8  probate  judge's  records  shall  be  kept, 
or  of  evidence  showing  that  he  kept  them  in 
any  other  wajr  than  dt  writing  them  oat  on 
■beets  of  paper,  a  record  on  a  detached  (dece  of 
paper  retained  among  the  papers  of  his  office, 
showing  his  consent  and  approval  of  the  adop- 
tion of  a  child,  was  sufficient. 

2.  Though  such  record  was  insnffldent,  the 
feUare  of  the  probate  jndtte  to  do  hi»  duty  could 
not  alfect  the  rights  of  tbe  adopted  child. 

3.  Where,  in  a  petition  by  heirs  for  dis- 
tributioa  of  the  estate  of  an  intestate,  it  ts  al- 
leged that  an  order  was  entered  by  a  certain 
probate  judge  consenting  to  and  a|)proTinR  tho 
adoption  by  deceased  of  a  ebild  whose  right  as 
an  heir  to  sach  estate  petitioners  are  contest- 
ing, such  allegation  la  conclusive  on  petition- 
ers, though  the  evidence  and  flndiugs  of  the 
coart  show  the  contrary. 

4.  Thongh  the  right  of  and  proceedings  for 
adoption  are  in  derogation  of  the  common  law, 
a  substantial  compliance  with  the  provisions  of 
the  statute  relating  thereto  Is  sufficient 

5.  Rev.  St.  i  2279,  provides  that,  in  case 
"the  parent  of  any  child  is  a  noDresldent"  at 
the  time  it  is  proposed  to  adopt  the  child,  tbe 
written  consent  of  "such  parent,"  properly  ac- 
knowledged, shall  be  filed  with  the  probate 
jndge,  which  shall  have  the  same  effect  as  if 
"such  parent"  were  personally  present  and  con- 
sented to  such  adoption,  etc.  HeM,  that  "pa- 
rent" in  such  section  tiiotns  one  who  still  pos- 
sesses some  right  to  tho  custody  or  control  of 
the  child,  whlcn  he  or  she  can  relinquish. 

6.  Where  a  man  leaves  his  family,  conslst- 
ing  of  his  wife,  a  child  nine  months  old,  and 


other  children.  In  dentltnte  clrcnmstances.'  and 
romains  away,  and  fails  to  provide  anythinfr 
more  than  $20  towards  thrir  support  for  a 
period  of  years,  he  is  guilty  of  abandon- 
ment of  sach  youngest  child. 

7.  Under  Rev.  St.  S  2'25().  providing  that 
the  father  is  the  natural  guardian  of  his  minor 
children,  and  If  be  dies,  "or  is  incapable  of  act- 
ing," the  mother  becomes  the  guardian,  where 
a  father  abandons  his  minor  child  the  mother 
becomes  the  natural  guardian. 

8.  Where  a  father  has  relinquished  all 
claims  on  his  minpr  child  by  abandonment,  his 
consent  to  the  adoption  of  such  child  is  unnec- 
essary, and  notice  need  not  be  served  on  him 
of  proceedings  for  such  adoption  on  the  applica- 
tion of  tbe  mother  under  Rev.  St.  SS  2274, 2279. 

9.  Statutes  authoridng  the  adoption  of  a 
child  on  the  application  of  its  mother  and  with- 
out the  consent  of  the  father,  where  the  latter 
has  relinquished  his  claim  to  such  child  by 
abandonment,  are  not  In  conflict  with  any  pro- 
visiona  of  the  constitution. 

10.  Thoogh  adoption  proceedings  on  the  ap- 
plication of  the  mother,*  without  notice  on  the 
father,  by  whom  the  child  has  been  abandoned, 
may  not  be  conclusive  on  the  father,  they  are 
conclusive  as  against  the  collateral  hdrs  of  the 
person  adopting  such  child. 

11.  The  fact  that  before  sach  adoption  pro- 
ceedings the  father  procured  a  decree  of  divorce 
in  a  foragn  state,  in  which  he  was  awarded 
the  care  and  custody  of  such  child,  does  not  af- 
fect the  validity  of  tbe  adoption,  especially  as 
it  appears  that  his  abandonment  contlnned 
after  snch  decree  and  np  to  the  time  of  adop- 
tion. 

Error  to  district  court.  Laramie  coun< 

ty ;  B.  H.  Scott.  -ludKe. 

Petition  by  Michael  Powell.  MarRoret 
Powell,  John  Powell,  Patrick  Powell,  ,lr., 
HuKh  Powell,  MnrKaret  TaKffurt,  Aunie 
Powell,  and  Sarah  Powell  for  the  distri- 
bution to  them  of  an  estate  In  tlie  hands 
of  the  administrator  of  Michael  Powell, 
de<;eaeed,  to  which  Francis  J.  Nnsent.  ds 
Kuardlnn,  and  M.  C.  Brown,  as  KUHrdian 
ad  litem,  of  Emily  Leonard,  alius  Emily 
Puwoll,  a  minor,  tiled  nnnwer.  There  was 
a  ilecrflfl  for  petitioners,  and  defeudantd 
bring  error.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  b.v  CLAHK,  J.: 

This  case  comes  before  this  court  upon 
exceptions  duly  reserved,  taken  by  plain- 
tlHs  In  frror  to  snndry  rulings,  hndings  of 
fact,  conclusions  of  law.  and  final  decrra 
made  by  the  district  court  of  Laramie 
county  in  the  matter  of  the  final  distribu- 
tion of  tbe  estate  of  Michael  Powell,  de- 
ceased. The  matter  was  heard  in  tha 
court  below  upon  tbe  petition  for  finuldia- 
trlbntlon  filed  by  the  defendants  In  error, 
the  answer  of  Emily  Powell  by  Frnncls 
J.  Nugent,  her  guardian,  one  of  tbe  plain- 
tiffs  in  error,  to  said  petition,  and  tbe  re- 
ply of  defendants  in  error  thereto,  and  the 
evidence  adduced  in  support  ot  the  Issues 
presented  by  said  pleadings.  It  appears 
from  the  record  that  on  July  1,  A.  D.  ls9i, 
M.  O.  Brown,  one  of  the  plalntliTs  In  er- 
ror, was  duly  appointeil  guardian  ad  litem 
of  said  child,  Emily  Powell,  and  qualified 
as  snch.  From  the  record  these  facts  con- 
cluHlvfly  appear:  That  the  child  Emily 
Powell  In  the  daughter  of  one  J  ohn  Leon- 
ard and  Estlier  Leonard,  born  in  lawful 
wedlock,  in  tbe  mouth  of  November,  1877, 
nt  Hlllsbnrgh,  In  the  state  of  California, 
while  the  said  father  and  mother  were  liv- 
ing  together.    In    August,   1878,  nlue 


Digitized  by 


Google 


24 


FACXFIO  REPOnXEB,  YoL.  33. 


<Wyo. 


months  after  the  birth  of  said  child.  .Tolin  t 
Leonard,  the  husband  and  father,  left  his  I 
family,  and  went  to  Sau  FranclBco,  Cal., 
and  han  lived  tbpre  ever  since.  The  wife 
and  four  children.  Including  the  child  Emi- 
ly,remained  at  Hillttburgh  untllJune,  l^s79, 
when  they  removed  to  Omaha,  Neh., 
where  they  remained  until  May.  ISsO.  in 
which  month  tbey  removed  to  Cheyenoe, 
Wyo.,  where  they  have  lived  since.  At 
the  time  Leonard  left  bla  famlty,  In  Au- 
gust, 187S,  he  left  them  without  money  or 
means  of  support,  and  In  circumstances 
of  extreme  deatltotlon,  and  from  that 
time  up  to  the  time  uf  the  adoption  pro- 
ceedings hereinafter  mentioned  he  in  no 
way  whatever  contributed  to  thn  sup- 
port of  hlR  wife  and  children,  except  the 
sum  of  f20.  furntahed  them  while  they 
were  at  Omaha,  Neb.,  and  before  they 
came  to  Cheyenoe,  Wyo.,  in  May,  l^S0.and 
this  notwlthfltandlnj?  the  fact  that  during 
most  of  the  period  be  was  earning  rea- 
sonable wages,  and  could  have  contrluu- 
ted  to  their  support  had  he  so  desired, 
and  bIho  notwithstanding  the  fact  that 
the  wife  and  children  freguently  appealed 
to  hitn  for  assistance,  and  apprised  him  of 
their  destitute  condition,  Pdor  to  the 
date  of  the  adoption  pniceedliigs,  John 
W.  Leonard,  In  a  court  of  competent  Juris- 
diction of  the  state  of  California,  obtained 
a  decree  of  divorce  from  bin  said  wife,  and 
In  said  decree  he  wasawarded  the  custody 
of  the  child  Emily.  On  the  4th  day  of 
January,  1SH2,  Esther  Leonard,  who  was 
then  living  In  Cheyenne,  Wyn.,  with  her 
fourchlldr  n,  appeared  liefore  the  probnte 
Jndge  of  Laramie  county.  Wyo.,  made  ap- 
plication to  relinqulHh  herchlld  Emily,  and 
consented  that  she  might  be  adopted  by 
Michael  Powell,  the  son  of  Patrick  and 
Margaret  Powell,  and  the  brother  of  tbo 
full  blood  of  the  other  six  defendants  In 
error.  In  this  proceeding  she  filed  In  the 
otflce  of  said  probate  Judge,  as  stated  In 
the  petition  of  defendants  lu  error  for  dis- 
tribution, from  which  we  quote,  "a  paper 
In  writing,  in  the  words  and  figures  fol* 
lowing,  to  wit:"  "In  the  probnte  conrt 
of  Laramie  county,  territory  of  Wyoming. 
To  Isaac  Bergman,  Judge  of  Probate: 
The  underHlgned,  Mrs.  Esther  Leonard, 
would  n^spectfully  represent  that  she  is 
the  mother  of  Emily  Leonard,  a  minor  fe- 
male child  of  the  age  of  four  (4)  years, 
and  Is  willing  to  relinquish  all  right  to 
the  said  Emily  Leonard  to  Michael  Powell 
and  Elizabeth  Powell,  his  wife,  who  have 
signified  their  willingness  to  adopt  such 
child,  and  to  assume  the  relation  of  parent 
to  her;  and  she  further  represents  that 
she  Is  a  resident  of  Lnramie  county,  ter- 
ritory of  Wyoming.  Mrs.  Esther  Leon- 
ard. Sworn  to  and  subscribed  tu  before 
me  (his  4th  day  of  January,  A.  D.  1S82. 
Isaac  Hergman,  Judge  of  Probate,"  And 
thereupon  the  following  order  was  entered 
by  thesnl'l  prrfbate  judfte,  to  wit:  "Jan- 
uary 4,  1882.  Matter  of  adoption nf  Emily 
Leonard,  a  minor.  On  this  day  came  be- 
fore me  Mrs.  Esther  Leonard  and  Michael 
Powell,  and  the  said  Mrs.  Esther  Leonard 
made  her  application  in  writing  to  relin- 
quish all  her  right  to  ber  minor  child  Em- 
ily Leonard,  aged  four  (4)  years,  of  which 
she  ia  tbe  motber,  to  tbe  aald  MIcbati 


Powell  and  Elizabeth  Powell, his  wlfe.and 
the  said  Michael  Powell  and  Elizabeth 
Powell  bHng  willing  to  adopt  the  said 
minor  child  Kmlly  Leonard,  1  hereby  con* 
sent  to  and  allow  such  adoption  to  be 
made.  Satd  child  to  be  hereafter  known 
Hs  Emily  Powell.  Isaac  Bergman,  Judge. " 
Tpon  tbe  bearing  before  tbe  probate  Judge 
evidence  was  introdoced  tending  to  show 
that  the  father  was  living,  but  had  for  a 
long  time  prior  thereto  wholly  abandoned 
his  wife  and  said  children.  Michael  Pow- 
ell died  Intestate  at  Laramie  connty, 
Wyo.,  February  24, 1888,  owning  real  and 
personal  property  In  said  county.  He 
left  surviving  him  neither  wife  nor  children 
of  bis  body  begotten.  His  estate  was 
fully  administered  upon,  aod.belngln  con- 
dition for  distribution,  this  controversy 
arose  between  the  defendants  In  error  and 
the  said  child  Emily  concerning  the  prop* 
erty  left  by  the  deceased,  lu  the  said 
adoption  proceedings  nonoticeofany kind 
was  given  to  said  John  Leonard,  nor  did 
he  In  any  manner  consent  to  said  adoption 
of  the  said  child, nor  did  he  in  any  way  ap- 
pear In  said  proceedings,  or  In  relation 
thereto.  Upon  these  facts  thecourt  found 
as  conclusions  of  law  that  John  W.  Leon- 
ard had  abandoned  the  child  Emily  t)efore 
and  at  the  time  of  said  adoption  proceed- 
ings; that  Esther  Leonard  was  nut  enti- 
tled to  make  any  rallnqulshment  of  said 
child ;  that  said  adoption  proceedings 
were  and  are  void,  and  of  none  effect ;  and 
that  the  defendants  In  error  were  the  heirs 
and  only  heirs  at  law  of  said  Michael 
Powell,  deceased,  and  entered  up  a  decree 
nrcordingly.  Motion  fur  new  trial  was 
filed  and  overruled,  and  tbe  case  broogbt 
for  review  to  this  court. 

Brown  &  Arnold,  for  plaintiffs  In  error, 
Lacey  &  Van  Uevanter,  lor  defendants  In 
error. 

CLARK,  J.,  (after  stating  the  facts,) 
Upon  the  argument  of  this  cause  these 
main  questlona  were  presented  to  the 
court,  viz.:  First.  Were  tbe  adoption 
proceedings  bad  before  the  probate  Judge 
of  Laramie  connty,  Wyo.,  In  conformity 
with  the  provisions  of  the  statute  relat- 
ing thereto?  Sec<md,  Is  the  action  of  the 
probate  iudge  in  allowing  and  conseuting 
to  the  adoption  of  the  child  t^mily  by 
Michael  Powell  subject  to  collateral  at- 
tack In  this  proceeding?  Third.  Are  the 
clrcomstances  surrounding  tbe  case  such 
that  Michael  Powell  would  have  been, 
and  consequently  thcne  defendants  In  er- 
ror.hls  privies  in  blood  and  in  !aw,are,es- 
topped  to  deny  the  validity  and  legality 
of  the  (iroceedlugH  in  adoption?  It  Is  evi- 
dent that  if  the  first  and  third  qnestions, 
or  either  of  them,  are  answered  in  tha 
afilrmatlTe,  or  tbe  second  in  the  negative, 
that  the  action  of  the  court  below  must 
be  reversed,  anct  thecause  remauded.  But 
before  proceedlns  to  the  consideration  of 
these  queHtlons,  It  may  perhaps  be  well  to 
dispose  of  one  subsidiary  proposition,  and 
get  It  out  of  tbe  way.  The  statutory  pro- 
Tislona  reltttlngto  theadoption  uf  children 
In  this  state  are  to  be  found  In  sectloos 
2274-2286,  incluslre,  Bev.  8t.  18S7.  Those 
wblcta  relate  particularly  to  this  coatro- 
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Tcrsy  are  as  ToIIowb:  SeuUnne  2274-2379 
and  2286.  It  will  be  ubaervecl  that  section 
2274  pnjvtdes  that  In  catieB  of  adoptlun 
the  probate  JudKe  "shall  euter  of  record  In 
the  recttrdtj  uf  bis  otHce  the  fact  of  such 
applicatltin  and  connent,  with  bis  ap- 
proval of  such  affreouient  and  adoption." 
Upon  the  hearing  below  tbe  court  found 
as  a  fact  tbat  the  probate  judfce.  after  full 
Inquiry,  consented  to  the  adoption  of  the 
child  Emily,  and  ti-e  qnots:  "But  did  not 
enter  of  record  In  tbe  records  of  bis  ofUce 
any  consent  or  approral  of  such  adop- 
tion. Thecourtfnrtherflnds  that  the  said 
judge  of  probate  did  write  out  bis  consent 
and  approval  of  such  adoption  upon  a 
detached  piece  of  paper,  and  retained  the 
■ame  In  his  office  among  the  papers  of  hia 
office,  which  said  paper  la  in  thewnrdsand 
figurea  followlnK.  tu  wit;**  and  then  is  set 
forth  the  consent  order  set  forth  In  oar 
statement  of  facts, supra.  Upon  the  araa- 
ment  it  was  strongly  urged  that,  laas- 
niueh  as  the  probate  Judge  failed  to  enter 
tbe  order  as  required  by  the  statute,  the 
adoption  did  not  take  place;  that  the  en- 
try of  the  order  of  consent  was  a  condition 
precedent  to  tbe  adoption.  There  was  no 
evidence  upon  the  hearing  tending  to 
show  that  the  said  probate  judge  kept  the 
records  of  hie  procepdings  or  the  proceed- 
ings of  his  court  tn  any  other  way  than  by 
writing  them  out  upon  sheets  of  paper; 
and,  iQusmoch  as  there  was  no  statute 
prescribing  tbe  manner  In  which  the  rec- 
ords should  be  kept,  whether  In  hound 
books  or  npon  pieces  of  paper,  we  know 
of  uo  rale  of  law  which  would  prohibit 
him  from  keeping  his  records  in  the  way 
In  which  It  seems  he  did  in  this  case.  He 
certainly  had  very  ancient  authority  for 
so  doing,  tor  at  common  law  "a  record 
signifies  a  roll  of  parchment  npon  which 
the  proceedings  and  transactions  of  a 
court  are  entered  or  drawn  op  by  its  offi- 
cers.** 3  Stuph.  Comm.  CSa.  Substantial- 
ly The  same  definition  Is  given  In  3  BL 
Comm.  'M.  But  In  theUnited  States  paper 
bas  universally  supplied  theplaceof  parch- 
ment as  the  material  for  the  record.  2 
Bcrrill.  Law  DUt.  tit.  "Record;**  Haho  v. 
Kelly,  84  Cnl.  122.  And  hence  we  think 
that  the  facts  found  by  the  court  below 
show  conclusively  that  the  entry  was 
made  as  required  by  statute.  But,  even  If 
this  were  not  so,  we  are  unable  to  see  how 
in  this  case  and  in  cases  of  this  nature 
It  can  lie  said  that  the  failure  of  the  pro< 
bate  Jadge  todo  his  dutyahoutd  beheld  to 
work  the  destruction  of  the  rights  of 
others  who  have  done  all  that  they  were 
required  to  do  In  the  matter.  Abney  v.Dp 
Louch,  84  Ala.  394-40.;,  4  South.  Rep.  757. 
But  a  conclUHive  answer  to  the  contention 
npon  this  proposition  Is  to  befound  In  the 
fact  that  In  the  pleadings  in  this  matter, 
as  will  appear  from  tltat  portion  of  the 
petition  of  defendants  In  error  copied  In 
theatatement  of  facts.  It  Is  expressly  ad- 
mitted that  the  order  was  entered.  The 
only  reasonable  construction  that  can  be 
given  to  the  language  of  the  petition  is 
that  the  order  was  entered  hy  the  probate 
Judge  In  the  records  of  his  office.  This  ad- 
mission having  been  made,  tliere  could  be 
no  finding  of  fact  to  the  contrary,  for  the 
reBMiu  that  It  Is  well  settled  that  admis- 


sions In  pleadings  are  conclusive,  even 
though  evidence  la  admitted,  and  tbe 
court,  jury,  or  referee  find  otherwise.  7 
Bac.  Abr. ;  Van  Dyke  v.  Magulre,  57  N.  T. 
431 ;  Ballou  v.  Parsons,  II  Hun,  602.  See, 
also,  upon  this  question  generally.  Van 
Fleet.  Collat.  Attack,  §  ttK8. 

We  now  come  to  the  main  question  In 
the  case,  vis.  w«re  the  adoption  proceed- 
ings had  In  conformity  with  the  provi- 
sions of  our  statute?  The  determina  tlou 
of  this  qnestlon  demands  an  examination 
of  the  statute,  and  also  of  the  general 
principles  of  the  law  relating  to  the  rights 
and  duties  of  parents  and  children.  It 
must  he  admitted  In  the  beginning  that  a 
proceeding  In  adoption  was  wholly  un- 
known to  the  common  law,  and  in  our 
system  of  Jurlsprndenee  It  Is  portly  a  stat* 
utory  matter.  Bence  It  follows  that,  In 
order  to  give  any  validity  to  such  pro- 
ceedings, they  must  hare  been  conducted 
in  sabstantlal  conformity  with  the  pro- 
visions of  the  statute,  and  lis  require- 
ments observed:  but,  notwithstanding 
this,  it  ought  not  to  be  overlooked  In  the 
examination  of  cas«H  growing  oat  of  the 
exercise  of  tills  statutory  right,  tbat 
the  right  Is  a  beneficial  one  both  to  the 
public  and  to  those  immediately  con- 
cerned In  Its  exercise.  Since  its  Incorpo- 
ration into  our  syntem,  (and  the  fact  is 
sucli  statutes  have  been  adopted  iu  nearly 
every  one  of  our  states,)  the  homes  o| 
many  childless  parents  have  been  bright- 
ened and  made  happier  because  the  law 
enabled  them  to  bring  into  that  home  a 
child  upon  whom  their  affections  coald 
center  and  develop.  Many  an  orphan 
child,  and  many  a  child  whose  parents 
were  unable  by  misfortune  or  their  own 
fnflroiltles  to  care  for,  have  by  means  of 
this  statutory  right  found  good  homes, 
loving  and  affectionate  parents,  and 
thereby  grown  up  to  be  good  and  valn- 
abie  members  of  socltty,  when  otherwise 
they  would  have  spent  tlielr  early  years 
in  Ignorance  and  vice,  and  In  such  snr- 
roundlngs  hare  grown  up  to  young  man- 
hood or  young  womanhood,  simply  to 
swell  the  overflowing  ranks  of  the  vtclous 
and  criminal  classes  of  society ;  and  hence 
it  seems  to  me  that  in  cases  of  this  kind  It 
is  not  the  duty  of  the  courts  to  bring  the 
judicial  microscope  to  bear  upon  the  case 
in  order  that  every  slight  defect  might  be 
enlarged  and  magnitied,  so  that  a  reason 
might  he  found  for  declaring  Invalid  an 
act  consummated  years  liefore,  but  rather 
approach  the  case  with  tbe  Inclination  to 
uphold  9nch  acts,  if  It  Is  found  tbat  there 
was  u  substantial  compliance  with  the 
statute.  Van  Fleet,  Ooilat.  Attack,  p.  8, 
§  1.  Severn)  rases  were  cited  to  us  upon 
argument  in  which  collateral  hefrs  at- 
tacked proceedings  of  this  nature,  and  In 
wlilcfa  tbe  courts  held  that,  the  statute 
beln^in  derogation  of  tbe  common-law 
rights  of  the  natural  hetrs,  ft  must  be 
rigidly  construed.  I  am  unable  to  perceive 
how  the  rights  of  the  natural  heirs  were 
affected  by  the  act  of  adoption,  because  at 
the  time  of  the  act  they  hod  no  rights 
whatever  under  the  law.  No  one  Is  the 
heir  of  the  living.  Sewall  v.  Roberts,  115 
Mass.  277,  278.  From  a  careful  and  thor^ 
ough  examination  uf  onr  statutes  we  are 
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conrlaced  tliat  section  3274  la  complete  In 
Itself,  and  le  not  In  any  manner  qualifle<1 
by  sections  2375  or  2276.  These  three  bpc- 
tluna  pruvlde  for  two  different  methoclu  of 
adoption.  Under  aectiuu  2274,  any  purent 
haviiifc  the  rl^lit  to  relinquish  hlH  or  her 
child  may  make  application  to  t)ie  pro- 
bate Judt2:e  for  loaveso  tu  do.  If  the  Jud};e 
Is,  upon  inquiry,  RatiRfled  nf  the  parent's 
rlRbt  to  relinquish,  and  that  the  persons 
proposinK  to  adopt  are  HDltablc  persons, 
and  that  the  consent  of  the  parent  and  of 
the  persons  adoptlDf<  Is  mutual  and  vo\- 
nntary.  be  shall  entvr  the  fact  of  surh  ap- 
plication and  consent  with  his  approval 
thereof.  In  proceeding  under  thlH  section 
It  Is  clear  that  the  Initial  step  is  to  be 
tnken  by  the  parent.  It  Is  also  clear  that 
in  proceeding  under  sectlona  2275.  227(1,  the 
Initial  step  is  to  he  taken  by  the  parties 
proposing  to  adopt  the  child.  It  Is  also 
clear  to  our  minds  from  the  Innguase  used 
In  section  2276  that  the  lefflHlature  made 
and  intended  to  make  a  distinctlun  be- 
tween the  two  proceedluKB.  That  section 
provides  that.  In  caaes  brought  uniler  sec- 
tion 2275,  the  probate  JodKe.  after  due  In- 
Testifcatlon,  if  satisfied  as  provided  Id  sec* 
tion  2274,  shall  make  a  "like  entry  of  rec- 
ord" as  specified  In  section  2274.  The  re- 
quirement that  the  proceedlnsts  author- 
ized hy  sections  2275,  227G,  Hhall  In  certain 
respectfi  be  conducted  In  the  same  manner 
as  required  liy  section  2274  neceHsarily  Im- 
plies different  pn»ceedlnf£S.  We  are  unable 
to  perceive  how  yre  ore  to  avoid  this  con- 
struction niileus  we  refuse  to  give  force 
and  efrert  to  the  plain  words  used  In  the 
statute.  We  liilnk  also  that  sections  2279 
and  2274  qualify  each  other,  and  that  the 
true  couHtrnctiim  of  these  two  sections  Is 
as  follows:  When  a  parent  makes  api- 
plication  to  the  probate  Judge  to  relin- 
quish all  rlKht  to  his  or  her  child,  it  is, 
among  other  thiDKs,  the  duty  of  the  pro- 
bate Judife  to  make  inquiry  as  to  the  right 
of  the  parent  maklnu:  the  application  to 
mtikesurh  rclinqalshnient;  and  If,  upoc 
such  Inquiry,  It  should  heascertained  that 
the  other  parent  of  the  child  Is  still  living, 
and  still  poaeesses  a  rlsht  tu  the  care,  cus- 
tody, or  control  .of  the  clilldf  it  would  be 
the  dntv  of  the  judse  to  refuse  to  approve 
flucb  adoption,  unless  the  written  consent 
of  such  absent  parent  was  obtained  and 
filed.  Un  the  other  hand.  If  tlie  judge 
slumld  lind  that  the  child  had  another 
pnrent  livina,  and  also  that  that  parent 
lijid  rt'MnqulBhed  his  or  her  rlRht  to  the 
ciire,  custody,  or  control  of  the  child,  it 
would  not  he  necessary  to  have  his  or  her 
consent.  "The  panmt"  referred  to  In  see- 
ilun  2279^  la  u  parent  who  still  poHscsses 


'Section  2-79  prOTidos:  "In  cfise  the  parent 
of  any  child  13  a  iioiiresidoiit  of  this  torritory. 
or  shall  hiivt-  roinoviHl  from  thv  county  iu 
which  bis  or  her  fliild  may  be  at  the  time  it  is 
pn)|)"sftl  to  iiflopt  the  Kamo  an  aforesaid,  the 
wriiU'n  confii'iit  of  siirb  pnront.  pmpcrly  ac- 
l;iiowlod;:ed,  Klinil  be  ol'liniu'd  nnd  tiled  with 
said  judt;p  of  prohfilp,  «liii'h  sliiill  hnvo  tho 
Bamp  t'Efoct  as  if  ftncli  pnrciit  were  pi-rsonally 
prcsfnt  and  ooiisicTited  to  surh  adojiiion;  and 
said  jndw  of  probate  «hall  noto  tho  fiiuiinKs  of 
Biich  written  conscut  hi  his  record  of  approviil, 
and  the  like  proceedings  shall  be  had  as  if 
such  parent  were  present." 


some  right  In  or  to  the  cnstody  over  and 
control  of  the  child  which  he  or  she  can 
relinquish.  To  Ktve  any  other  constroe- 
tion  to  tlie  statute  would  be  tantamoiint 
to  saying  that  the  legislature  Intended 
that  the  consent  of  a  i^arenc  who  had 
ceased  to  have  any  interest  in  the  child 
was  still  necessary  to  enable  the  other 
parent  tu  transfer  hia  or  her  Interest  In  ft. 
Van  Fleet,  CoUat.  Attack,  §  408. 

This  brings  ua  to  the  consldcratioa  of 
the  qaeation  wbetheror  not  the  mother  In 
this  instance  bad  tfae  right  to  relinquish 
the  child,  or,  to  use  the  words  of  the  stat- 
ute, was  "entitled  to  make  such  relin- 
quishment." Upon  the  argnment  it  was 
strongly,  forcibly,  and  eloquently  urged 
npon  the  court  by  the  dlatlngDlahed  coun- 
sel for  defendants  In  error  that,  even 
though  the  atutnte  does  not  In  terms  "re- 
quire notice  to  the  absent  father  where 
proceedings  were  instituted  for  the  adop- 
tion of  his  child  by  a  stranger,  such  a  pro- 
ceedlns  so  materially  affecting  and  invad- 
ing bis  rights  would  be  Invalid,  and  wltta- 
ont  Jurisdiction,  unless  upon  due  notice 
to  hint,  that  be  might  have  tho  oppor- 
tunity of  defending  and  protecting  hla 
rights.  That,  If  the  statute  should  be  so 
conxlrued  as  to  authorize  the  adoption  of 
a  child  with  the  consent  of  the  mother, 
but  in  the  absence  of  the  father,  and  with* 
out  his  runseot,  and  without  a  notice  to 
him,  such  constractlon  would  render  the  . 
statute  unconstitutional,  and  therefore 
any  proceeding  under  It  void.  That  it  the 
ex[)reKBlon  'the  parent'  or  'any  parent,*  bh 
UHcd  in  sec  tlons  2274, 2277,  and  2279.  Is  meant 
to  jciveto  a  single  pnrent,  where  both  ai* 
liTlnK.  the  right  to  relinqulHb,  then  the 
father  Is  the  purent  intended,  hecaune  he  it 
is  who  has  under  the  law  the  right  to  the 
custody  and  services  of  the  child,  and  who 
is  charged  with  its  maintenance  and  nur- 
ture. .That 'the  fundamental  principle  of 
the  common  law  was  that  tbe  father 
possessed  the  paramount  riglit  to  the  ens- 
tody  and  control  of  bis  minor  children, 
and  to  superintend  their  education  and 
nurture.  The  mother,  as  such,  had  little 
or  no  authority  In  the  premises.'  The 
father  had,  In  America,  tbe  paramount 
right  of  custody  of  his  minf>r  child,  fn  the 
absence  of  statutes  to  tbe  contrary:  and 
In  this  state  tbe  common  la w  of  England 
has  been  directly  and  distinctly  adopted, 
and  hence  tbe  common-law  rule  as  above 
stated  must  obtain  here.  That  the  stat- 
ute provides  for  no  forfeiture  of  his  or  her 
rit'hts  by  any  parent  so  that  the  other 
shall  succeed  to  all  the  richts;  and  with- 
out some  statutory  provision  It  is  plain 
that  there  could  be  no  such  forfeiture. 
That  tbe  only  case  or  cases  in  which  one 
pnrent  could  be  held  to  have  forfeited  to 
the  otiier  any  right  to  their  child  would 
be  the  case  or  cases  where  such  forfeiture 
fa  provided  tor  by  the  statute  Itaelf.  That 
In  this  case,  if  the  probate  Judge  decided 
anything  un  the  <)uestlon  of  abandon- 
ment, be  assumed  to  hear  and  decide  that 
question,  anrl  tlicreby  Invade  an<l  materi- 
ally affect  the  rights  of  tbe  father,  and 
this,  too.  without  any  averment  of  ahaiv 
donment.  without  any  statutory  author- 
ity tn  hlin  tu  hear  that  question,  and 
nithout  giving  tu  the  father  by  any  kind 
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of  notice  whatever  soy  day  In  cunrt. 
Such  a  determination.  In  the  Itght  of  rea- 
finn  and  of  the  authorities,  1b  absolutely 
void,  whether  the  concluelun  reached  by 
the  probate  Jnrige  was  trae  or  otherwise. 
A  Judement  wlthonC  notice  to  the  dbfend- 
ant  1m  utterly  void,  no  matter  whether 
the  claim  on  which  It  la  based  U  Just  or 
anlnat."  8acb,  Id  brief,  la  the  arxuraent 
made  by  defendants  in  error.  We  have 
stated  it  BO  fully  hec-auee  we  desire  to  fflvo 
the  fullest  conBideratlun  to  it.  Jn  the  first 
place,  it  le  tu  be  remembered  that  this  en- 
tire argument  In  support  of  a  father's  al- 
tefced  rfghta  la  not  made  In  acaae  in  wblcb 
a  father  la  seeking  to  establlBb  choae 
rIghtH.  Tlie  father  la  not  beforethiacourt, 
and  ia  a  atranger  to  tlieee  procuedinga. 
It  Ih  made  in  a  case  in  which  the  coliaterul 
heirs  of  Micliael  Pi>tvei]  are  seeking  to 
have  declared  invalid  a  proceedincin  which 
Michael  Powell  partlclpated.and  they  base 
their  claim,  nut  upon  the  fact  that  the 
legal  rigbta  of  the  peraon  under  whom 
and  through  whom  thny  claim  have  been 
invaded, but  upon  the  fact  that  tlie  rights 
of  a  strnnser  to  this  contest,  who  is  not 
here  complaining,  have  been  Iniringed. 
Still,  notwitbMtanding  tUU  iact,  this  court 
will  fully  admit  that,  if  the  propositions 
contended  for  by  defendants  in  error  have 
place  ill  the  law,  as  applied  to  this  case, 
then  the  cunsequeuces  daimed  by  them 
must  follow. 

But  what  are  the  rights  of  a  lather  with 
respect  to  his  child?  It  is  nitilmed  in  this 
case,  and  there  are  many  sayiugs  in  the 
books,  that  at  common,  law  tlie  father 
lias  the  paramount  right  to  the  custody 
of  bia  child,  and  that,  indepeudentiy  of 
atatutea,  anch  la  the  prevailing  rule  In 
America.  If  this  statement  simply  meaua 
that.  Inasmuch  as  the  law  has  Impoaed 
upon  the  father  the  duty  of  caring  for  and 
maintaining  his  minor  child,  and  therefore 
has  given  blm  the  custody  and  control  of 
It  in  order  that  he  might  the  better  per- 
form these  duties,  the  statement  may  he 
accepted  as  accurate;  and  in  a  general 
wHj  it  may  he  said  that,  all  things  being 
equal,  the  father  has  ii  better  right  to  the 
custody  and  services  of  his  child  than  has 
the  mother,  because  the  tnw  primarily  Im- 
poses upon  the  lather  the  duty  of  main- 
tenance and  nnrture.  But  it  la,  I  thinic, 
well  settled  that  the  father  haa  nut  an 
absolute  vested  right  In  the  custody  of  his 
child.  Judge  Story.  In  tlie  cane  uf  (J.  S.  v. 
Green,  3  Masim,  at  page  4Sa,  states  what 
I  conceive  to  lie  the  true  rule,  as  follows; 
"As  to  the  questlfm  of  tbe  right  of  the 
father  to  have  the  custody  of  his  Infant 
child  in  a  generni  sense.  It  la  true.  But 
this  Is  not  on  account  of  any  abaolute 
right  of  thefather.but  fur  the  benefit  of  the 
infant;  the  law  presuming  it  to  be  fur  its 
Interest  to  be  under  the  nurture  and  care 
of  bia  natural  protector,  both  for  main- 
tenance and  education.  •  •  •  Itlsan 
entire  mistake  to  suppose  the  court  is  at 
all  events  bound  to  deliver  over  the  Infant 
to  his  father,  or  that  the  latter  has  an  ab- 
aolute right  In  tbe  custody."  It  may  well 
be  donbtefl  whether  the  rule  of  the  com- 
mon law  waa  other  than  as  stated  in  the 
case  above  cited.  From  an  examination 
of  tbe  aDtborlttes  It  will  be  foond  that 


prior  to  1804  tbe  Engllsb  eonrts  enter* 
talned  precisely  the  views  expressed  bv 
Judge  Story,  and  quoted  above.  In  that 
year  the  decisions  in  England  took  adlrec- 
tion  In  favor  of  establishing  tbe  para- 
mount right  of  tbe  father  to  the  rastody 
of  his  Infant  child,  and  continued  in  that 
direction  until  they  culminated  In  the  fa> 
mous  decision  rendered  In  IH3tt  In  the  case 
of  King  V.  Greenhitl,  4  Adol.  &  E.  624,  in 
which  case  three  children,  females,  aged 
respectively  -1%.  and  2%  years,  were  In 
custody  of  the  mother,  a  woman  of  un- 
blemished, reproachlesa  character.  Upon 
application  of  the  father,  who  waa  living 
In  open  adultery  wltb  another  woman, 
the  chllilren  were  taken  from  the  mf>tber, 
and  delivered  over  to  the  custody  of  the 
father.  These  decisions  led  to  tlie  intru- 
dnctioQ  of  a  bill  tn  pariiameiiC  relating  to 
the  custody  of  InfantH,  which  finally.  In 
183S  or  1S3il,  became  a  law,  and  restureil 
the  mother  to  her  natural  rights,  and  put 
her  upon  an  equality  with  her  husband  in 
relation  to  the  care  and  custody  uf  her 
children  within  the  age  of  nurture.  In  the 
debate  upon  the  bill  Lord  L-yndhurst,  re- 
ferring to  the  decision  In  King  v.  Greeo- 
bill.sald:  "As  the  laws  now  stand,  the 
father  uf  a  child  born  In  lawful  wedlock 
waa  mtltleil  to  the  entire  and  absolute 
control  and  eustotly  ol  that  child,  and  to 
exclude  from  any  share  Id  that  contiol  and 
custody  the  mother  of  that  chdd  The 
mother  might  he  Ihe  mo<«t  virtuous  wo- 
man that  ever  lived,  amiable  In  her  niau- 
ncrs,  fond  and  attached  to  her  children. 
The  fiither.  on  this  other  hand,  might  be 
profligate  In  chsracter,  brutal  in  manner, 
living  In  adultery,  and  yet  would  have  the 
right,  under  the  existing  law,  to  tlie  cus- 
tody of  the  children  of  bin  marriage  to  the 
exclusion  of  even  access  to  them  of  his 
wife,  their  motlier."  Lord  Dcnuiun,  who 
was  the  chief  justice  of  tlie  king's  bench, 
and  who  concurred  In  the  decision  In  the 
above-cited  case,  tn  tbe  course  of  the  dti- 
bate  upon  the  bill  referred  to  said:  in 
the  Case  of  Oreenhlll,  which  had  been  de- 
cided in  1S36  before  himself  and  the  other 
judges  of  the  king's  bench,  he  believed 
that  there  was  not  one  Judge  who  had 
not  felt  ashamed  of  the  state  of  the  law, 
and  that  it  was  such  as  to  render  It  odi- 
ous In  the  eyes  of  the  country.  The  effect 
in  that  case  was  to  enable  tbe  father  to 
take  his  children  from  his  young  and 
blameless  wife,  and  place  tbem  In  charge 
of  a  woman  with  whom  he  then  cohab- 
ited, [f  such  waa  the  common  law  of 
PJnglund,  it  Is  not  surprlsinK  that  Lord 
Denman  mieht  say  he  was  ashamed  of  It. 
But,  as  stated  by  Chief  Justice  Ranney  In 
Gishwiler  v.  Dode<,4  Ohio  St.,at  page  623, 
I  am  strongly  disposed  to  think  that  tha 
learned  chief  ]iistlce  of  the  king's  bench 
mistook  a  Judicial  excrescence  upon  the  la  w 
for  the  law  Itself,  and  that  parliament  did 
little  more  than  restore  It  to  Its  former 
condition.  If,  however,  the  Ensllsh  cases 
alluded  to  wer^  fair  expressions  of  the 
mimmon  law.  It  Is  aafe  to  aay  tbat  they 
have  never  found  place  in  American  Juris- 
prudence; and  I  have  no  eortof  doubt  but 
that  In  American  Jurisprudence  the  right 
of  a  father  to  the  cuBtody  of  his  child  la 
not  an  absolute  Inalienable  right,  bat 
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that  It  la  in  all  caBea  rBferable  and  subor- 
dinate to  the  Interest  and  welfare  of  the 
chMd.  MercelD  v.  People,  25  Wend.  64.  It 
has  bean  said  that  "by  the  law  of  nature 
the  father  has  no  paramount  rlj^bt  to  the 
cufltody  of  hiB  child.  By  that  law  the 
wife  iind  child  are  equal  to  the  husband 
and  father.  *  •  *  There  le  no  parental 
authority  Independent  of  the  supreme 
power  of  the  state,  but  the  former  Is  de- 
rived altoKether  from  the  latter.  In  the 
civil  state  there  is  no  inequality  between 
the  father  and  the  mother.  Ordinarily,  a 
child  during  infancy  is  entirely  under  the 
disclpllDe  of  its  mother;  and  veryfreqnent- 
ly  wives  discharffe  the  duty  of  education  of 
their  children  better  than  the  husbands. 
De  Felice,  Lectures  on  Natural  RiKhts. 
Lecture  30.  It  seems,  then,  by  the  law  nf 
nature  the  father  has  no  paramouut,  in- 
alienable rlsrht  to  the  custody  of  the  child; 
and  the  civil  or  municipal  law,  in  setting 
bounds  to  his  parental  authority,  and  In 
entirely  or  partially  depririiiK  htm  of  it  in 
cBfles  where  the  interests  aud  welfare  of 
his  child  require  It,  does  not  come  In  con- 
flict with  or  subvert  any  of  the  prhiclplcH 
t»f  natural  law."  Mercein  v.  People,  25 
Wend.  103.  This  right  which  1%  given  by 
the  municipal  la  w  to  the  father  is,  strictly 
speaking,  more  in  the  nature  of  a  "trnst" 
than  anything  else.  As  was  said  by  Lord 
Kedesdnle  in  Wellesley  v.  Wellesley,  2 
Bligh,  (N.  S.)  124:  "  Why  is  the  parent  In- 
trusted with  tliti  rare  of  his  children?  Be- 
r-niiee  It  Is  jEenerBlly  supposed  thut  he  will 
heflt  execute  the  trust  Imposed  In  him,  tor 
that  It  fa  a  trust  of  all  trusts  the  most 
sacred  none  of  your  lordships  can  doubt. " 
See,  also,  Ex  parte  Grouse,  4  Wliart.  11. 
The  true  doctrine  was  stated  in  Re  Moore, 
11  Ir.Com.Ln  w,  1,  by  Hayes,  J.,  as  follows: 
"The  dominion  which  a  parent  has  over  a 
chil'l  is  a  qualified  one  and  given  for  the 
discharge  of  important  trusts.  He  will  be 
secured  in  It  so  Ions  us,  and  no  longer 
than,  he  discharges  the  correlative  duties; 
and  a  failuiv  In  them,  under  circumstances 
and  to  an  extent  to  bring  on  htm  the 
brand  of 'unfitneBs,' amounts  to  a  forfei- 
ture of  his  right  and  warrants  the  inter- 
position of  tiie  proper  legal  tribunal  for 
the  protection  of  the  child  by  wresting 
from  the  psront  the  trust  which  he  has 
abused,  or  which  thn  court  plainly  sees  he 
is  unable  or  tinwllllng  to  perform."  The 
right  to  custody  and  Krvlces  of  the  child, 
and  the  ohiigation  to  support  aud  edu- 
rate,  are  reciprocal  rights  and  obllKH- 
tlons;  they  are  dependent  upon  each  oth- 
er; they  du  not  exist  apart.  One  may  not 
and  ought  nut  to  he  permitted  to  deny 
the  obllRatlons.to  refuse  to  perform  them, 
and  still  claim  the  existence  of  the  right. 
In  Chapsky  v.  Wood.  26  Kan.  652,  Kia,  Jus- 
tice Brewer,  in  delivering  the  opinion  of 
the  court,  says:  **A  child  Is  not  In  any 
sense,  like  a  horse  or  any  other  chattel, 
subject-matter  rorabsnlut3  and  irrevoca- 
bleglftiir  contract.  The  father  cannot, 
by  merely  giving  away  his  child,  release 
himself  from  the  obligation  to  support  It, 
nor  be  deprived  of  the  right  to  Its  cus- 
tody. In  this  It  differs  from  the  gift  of 
any  article  which  Is  only  property.  If  to- 
day Morris  Cbapsicy  should  give  a  horse 
to  another  party,  that  gift  Is  for  all  time 


Irrevocable,  and  the  property  never  can 
be  retrlalmed ;  but  he  cannot,  by  simply 
giving  away  his  child,  relieve  himself  from 
the  obligation  to  support  that  child,  nor 
deprive  himself  of  the  right  to  its  custody. 
A  parent's  right  to  tha  custody  of  a  child 
is  not,  like  the  right  of  property,  an  abso- 
lute  and  uncontrollable  right.  If  It  were, 
it  would  end  this  case,  and  relieve  us  from 
ail  further  difficulties.  A  mere  right  of 
property  may  be  asserted  by  any  man,  no 
matter  huw  bad,  immoral,  or  unworthy 
he  may  be;  but  no  case  can  be  found  in 
which  the  courts  have  given  to  the  father 
who  was  a  drunkard  and  a  man  of  gross 
Immoralities  the  rostody  of  a  minor  child, 
especially  when  the  child  is  a  girl.  The 
tat-t  that  in  surh  cases  the  courts  have  al- 
ways refused  the  father  the  custody  of  his 
child  shows  that  he  has  not  an  absolute 
and  uncontrollable  right  thereto."  In 
Hoch.  Inf.  9  10,  we  find  this  gtatcment  o'. 
the  American  rule;  "The  general  result  of 
the  American  cases  may  be  charscterized 
as  an  utter  repudiation  of  the  notion  that 
there  can  be  such  a  thing  as  a  pr(ipriet<iry 
right  or  interest  In  or  to  the  custody  of 
an  infant,  or  that  a  claim  t>t  such  eu»tody 
can  be  asserted  merely  as  a  claim,  and  the 
general  drift  of  opinion  Is  In  the  direction 
of  treating  the  Idea  of  trust  an  the  con- 
trolling principle  In  all  controvemtea  In  re- 
lation to'such  custody." 

And  hence,  from  a  careful  examination 
of  the  question  we  come  to  the  conclusion 
that  the  right  of  a  father  with  respect  to 
his  child  Is  not  an  absolute  paramount 
proprietary  right  or  Interest  In  or  to  the 
custody  of  the  Infant,  hut  is  in  the  .latnre 
of  a  trust  reposed  In  him,  which  Imposes 
upon  htm  the  reciprocal  obliKation  to 
maintain,  care  for,  and  protect  the  In- 
rnnt;  and  that  the  law  hccures  him  in 
tills  right  so  long  and  no  longer  thun  he 
shall  discharge  the  corrtdattve  duties  and 
obligations.  The  fact  that  by  a  mere  gift 
of  his  child  or  a  contract  wjth  reference  to 
Its  custody  the  fatlier  may  not  divest 
himself  of  the  right  to  the  custody  of  bis 
child  to  such  an  extent  that  he  may  not 
reclaim  It,  does  not  militate  against  (his 
conclusion.  Such  right  to  reclaim  has  its 
foundation  In  the  regard  which  thecnurta 
have  for  the  Interest  and  well-being  of  the 
child,  and  not  ont  uf  regard  to  the  rights 
of  the  father,  and  it  may  well  be  that, 
though  a  gift  of  one*B  child  to  another 
may  at  the  time  appear  to  be  for  the  bent 
IntereHts  of  the  child,  afterwardx  circum- 
stances may  arise  which  would  render  It 
Imperative  upon  the  father  to  revoke  that 
glfr,  and  reclaim  his  child.  But  in  cases 
of  abandonment,  such  as  is  disclosed  by 
this  record,  the  court  would  hesitate  a 
long  time  before  it  would  restore  to 
the  father  the  custody  of  the  child.  It 
maybe  that  even  in  such  cases  the  law 
preserves  a  locus  poenltenttse  for  th© 
father,  but  proof  of  his  repentance  ought 
to  be  very  cimvlncing  before  he  should  be 
restored  to  his  parental  privileges.  And 
it  follows  from  the  foregoing  that  the 
contention  of  counsel  for  defendants  In 
error  that  there  can  be  no  forfeiture  of  a 
father's  right  except  by  means  of  somr; 
statutory  provlsiou  cannot  be  sustained. 
Take  this  caee.  The  facts  found  by  the 
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coart  Iwlow  upon  tbto  proposition  are 
Muhstanttnlly  as  follows:  "Tbat  nine 
months  ntter  the  birtb  of  the  child  the 
father  left  hts  wife.  Esther  Leonard,  and 
their  foar  children,  wlthoat  means  of  sup* 
port,  and  lo  clroumstances  of  extreme 
destitution,  and  never  thereafter  up  to 
the  time  of  the  adoption  proceedings  In 
question  (a  period  of  three  yenra  and  five 
months)  contributed  to  the  support  of 
bis  wife  and  ciiildren,  except  the  sum  of 
twenty  dollant,  turnlBhed  them  while  In 
Omaha,  and  before  said  family  came  to 
Wyumlnx  In  tlie  month  of  May,  issu,  and 
dnriDis  all  that  period  had  left  the  said 
child  Emily  to  the  sole  support  and  care 
of  its  mother,  Esther  Leimard;  tbat  the 
said  John  Leonard  during  most  of  said 
period  was  earnlnor  ivasonable  wages, 
and.  was  thereby  enablftd  to  cuntrlbnte  to 
tbe  support  ul  his  said  family  had  he 
desired  to  do  so.'  And  tbe  court  further 
exprrasty  finds  that  these  acts  constitute 
au  abandonment  ol  the  child  by  the 
father,  and  of  this  there  can  be  no  sort 
cf  donbt  in  the  mind  of  any  one  who  will 
read  the  Feeonl.  In  the  face  of  these  factp. 
how  can  Itbesnld  that  tnts  father  did 
not  by  hiH  own  acts  forfeit  and  part  with 
and  loHC  all  tlie  rlxhts  which  he  possessetl 
lu  and  to  the  custody  and  control  and 
services  of  this  Infant  child?  Not  only 
did  be  forfeit  all  of  his  rights,  bnt,  so  far 
as  be  was  able  to  do,  If  he  could  by  any 
act  of  his  mahe  any  transfer  of  such 
rights,  he  transferred  them  to  the  mother. 
The  finding  of  fact  Is  that- he  "during  all 
of  that  period  had  left  the  said  child 
Emily  to  the  sole  supprtrt  and  care  of  its 
mother,  Esther  Leonard."  The  father  In 
this  case  parted  with  all  of  his  rights.  It 
did  not  require  nny  transfer  on  tals  part 
In  order  tbat  tbe  right  of  rnstody,  con- 
trol, and  services  of  the  cblld  might  de- 
volve upon  the  mother.  In  such  a  case  an 
this,  in  which  a  fatber  has  cruelly  de- 
serted bis  family,  and  refuHed  to  recognise 
and  be  bound  by  thuRe  obligations  which 
not  only  tbe  law  but  nature  and  the 
plainest  Instincts  of  humanity  imposed 
upon  lilm,  upon  whom  should  devolve  the 
care  and  custody  of  an  infant  child  nine 
monthfi  old.  if  not  upon  Its  mother?  Is 
there  a  caue  to  be  found  In  the  books  In 
which  the  lawfnlnesa  of  the  cuatudy  and 
control  of  an  infant  child  by  Its  mother, 
under  such  circumstances  as  appear  in 
thin  ease,  has  been  denied?  If  there  be 
sneb  a  case,  then  it  Is  a  case  In  which 
every  principle  of  natural  law  and  com- 
mon Justice  and  right  has  been  utterly 
and  entirely  disregarded.  Our  statute 
(section  SS.'iO,  Rev.  St.)  provides:  "The 
fntber  is  the  natural  guardian  of  the  per- 
sons of  his  minor  children.  If  he  dies,  or 
Is  incapable  of  acting,  the  mother  t)e> 
comes  the  guardian."  This  statute  Is  but 
declaratory  of  tbe  general  rule,  and  In 
tbat  view  wp  may  consider  It.  Is  It  to  be 
said  tbat  the  words  "Incapable  of  act- 
ing," when  viewed  In  the  light  of  the  gen- 
eral principlefi  of  the  law,  are  not  broad 
enough  by  fair  aud  reasonable  Intend- 
ment to  cover  and  embrace  tliiscase?  If 
the  father  had  been  convicted  of  a  crime, 
and  Imprisoned  in  tbe  penitentiary,  in 
Buebcase  lie  certainly  would  bo  "incapa- 


ble of  acting."  Sncb  would  he  the  case 
if  be  should  become  Insane;  and  such 
also,  in  my  opinion,  would  he  the  case  It 
be  should  become  mentally  weak  to  such 
"an  extent  as  to  bring  on  blm  the  brand 
of  unfitness. "  Kurh  would  be  the  case  If 
lie  should  become  anable,  by  reason  of 
physical  dlsabllltleR,  to  perform  the  ordi- 
nary dnties  of  a  natural  guardian  of  tbe 
person  of  his  cblld.  Or  if,  by  reason  of 
physical  infirmities,  It  became  necessary 
to  place  a  father  In  a  hospital  or  sanltarl- 
om  for  a  long  period  of  time.  In  order 
tbat  he  mgbt  have  the  constant  care  of 
nurses  and  physicians,  would  it  not  be  n 
case  within  the  spirit  and  meaning  of  the 
rule  expressed  In  the  statute?  And  cer- 
tainly, when  we  consider  that  tbe  object 
of  tbe  rule  is  to  appoint  or  recugntze  some 
one  who  shall  have  and  exerciHe  personal 
snpervisliin  and  control  over  the  cblld  for 
the  b^ueflt  of  the  child,  we  cannot  doubt 
that  a  father  who  has  separated  himself 
from  his  child,  wllUulty  deserted  and 
abandoned  It,  and  continneB  to  do  bo, 
has.  within  tbe  fair  meaning  of  this  rule, 
by  his  own  nets  rendered  himself  "incapa- 
ble of  acting,  **  and,  such  being  the  law.  It 
follows  that  in  this  case  tbe  mother  be- 
came the  natural  guardian  of  her  child 
upon  tbe  father'R  abandonment. 

In  Clark  v.  Bayer.  32  Ohio  St.  810,  tbe 
court,  after  an  exhaustive  review  of  the 
authorities,  say:  "From  authority  and 
reaHon  tbe  following  pruposHlonH  may  be 
stated  generally :  (1)  As  a  general  rule,  the 
parentM  are  entitled  to  the  i-uRtod.r  of  tbelr 
minor  children.  When  the  pan-nts  areliv- 
Ing  apart,  the  father  Is  prima  facie  entitled 
to  tbat  custody;  and  when  he  Is  a  suitable 
person,  able  and  willing  to  support  and 
care  for  them,  bla  right  la  paramount  to 
that  of  all  other  persons  except  that  of  tbe 
mother  In  cases  where  the  Iniant  child  Is 
or  such  tender  years  as  to  require  berpres- 
entcare;  but  in  all  cases  of  controverted 
right  to  custody  the  welfare  of  the  minor 
is  first  to  be  conRldered.  (2)  Tbe  father's 
right,  however.  Is  not  absolute  under  all 
circumstances.  He  may  rellaqulsh  it  by 
contract,  forfeit  It  by  abandonment,  lose 
It  by  being  In  u  condition  of  total  Inabll' 
Ity  to  afford  bla  minor  children  necessary 
careand  support."  In  Com.  v.Daueberty, 
1  Pa.  Leg.  Gax.  ai.  cited  at  pages  376,  377, 
17  Amer.  &  Eng.  Enc.  liaw,  tbe  court  held 
that  "  a  parent  may  relinquish  the  care, 
custody,  and  control  of  blacblld.and,  after 
having  done  so,  bis  right  to  claim  ft  is 
gone,  and  will  not  beenforcedby  thecourt; 
second,  such  rellnquitihmentby  a  parent  of 
a  child  may  be  eltlior  by  a  deed  or  other 
instrument  In  writing,  or  It  may  be  by 
pariil,  or  by  ubandooment,  or  by  turning 
it  out  of  the  house  and  permlttinirlt  to  eo 
upon  Its  own  resources;  and  such  relin- 
quishment or  abandonment  may  be  pre- 
sumed from  the  act  of  tbe  parties.*  In 
Pennsylvania,  a  statute  provided  that  Jus- 
tices of  the  peace  who  performed  tbe  cere- 
mony of  marriage  of  minors  without  the 
consent  of  the  parents  should  be  liable  to 
the  father  In  the  sum  of  £50.  which  might 
be  recovered  in  an  action.  In  the  cane  of 
Stansbury  v.  Bertron,  7  Watts  &  S.  S64, 
a  Justice  of  the  peace  solemnised  the  mar- 
riage of  plaintltf'a  minor  daughter,  and 
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plaintiff  bronjctit  aolt  against  the  Justice. 
Tbe  defense  was  that  the  father  was  a 
drunkard,  often  Intoxicated,  and  when  In 
that  condition  frequently  turned  the 
daughter  out  of  aoora,  and  that  he  told 
her  to  fi;()  about  berbosloess.  and  do  for 
herself.  Tlie  supreme  cnorl,  speukioK  by 
Chief  JasticeGlbson,  held  this  to  be  uguod 
defense,  sayhiK:  "But  tlie  father  bad 
ceasud  to  stand  In  the  relation  of  a  parent, 
ood  consequently  of  a  party  who  could  be 
Krleved.  By  turnine  bis  dauffhter  louse 
on  the  world  to  shift  f<ir  hfrHelf  he  reltn- 
quljibed  his  paternal  right  In  relation  to 
her  i}erBon,and  absolved  her  from  filial  al- 
legiance." In  Farrell  v.  Farrell.  8  Hunst. 
6!t»,  wbleb  was  an  action  broiifrlit  by  a 
son  against  a  father  torecovertbe  amount 
of  tbe  son's  waeres  earned  by  blm  duriug 
his  minority  and  collected  tjy  the  father, 
the  court  charged  the  Jury:  "If,  therefore, 
ttie  defendont  nt^lected  or  refused  to  sup- 
port and  maintain  his  sun,  or  denlpd  him 
a  home,  or  discarded  or  abandoned  blm, 
HO  that  he  was  forced  to  labor  abroad  to 
procure  a  living  for  hiuiriell.  he  Is  not. 
upon  any  principle  of  law  ur  justice,  enti- 
tled tu  the  earnings  of  his  son,  becnuite, 
nndorsnch  circumstances, the  \aw  will  Im- 
ply that  *.he  father  htis  emancipated  or 
forced  tbe  son  from  bis  service,  and  con- 
ceded to  him  the  rlKht  to  enjoy  the  fruits 
and  profits  ol  his  owo  labor."*  For  other 
cuses  upon  this  general  doctrine,  see  L.ib- 
erty  v.  Puterino.  "K  Me.  473,  10  Atl.  Uep. 
455;  McCarthy  v.  Itnllroad  Corp.,14tl  Mass. 
550.  20  N.  E.  Hep.  1H2. 

From  the  foreeuliig  wu  conclude  that  at 
the  time  of  the  adoption  proceedings,  and 
for  a  long  time  prior  thereto,  this  father, 
by  bis  own  acts,  had  parted  with  and  re- 
linquished all  rl^lit  In  and  to  the  custody 
of  the  child ;  that,  under  the  cii'vumstances 
of  this  case,  tbe  mother  at  said  time  wns, 
and  fora  longtime  prior  thereto  had  been, 
lawfully  and  exclusively  In  the  custody 
and  control  of  tbe  child,  and  had  tbe  right 
to  relluqulsh  that  custody  and  control, 
and  no  rights  of  tbe  father  were  affected 
thereby,  because,  upon  the  conceded  facts 
be  had  no  rifElits  In  the  premlKPH,  having 
divested  himself  of  them.  Bnt  It  is  con- 
tended that  the  pr(>bQtu]udgehad  not  the 
power,  in  the  absence  of  the  father,  and 
without  notice  to  blm.  to  determine  tbe 
qaeatiun  of  abandonment  by  him;  and, 
further,  that  If  the  statute  Is  to  be  so  con- 
strued as  that  it  confers  npon  the  mother. 
In  such  case  as  this,  the  power  to  make 
such  relinquishmput  without  notice  to  or 
ccmsent  of  the  father,  tben  tbe  statute  de- 
prives the  father  of  bis  sacred  rifihts  with- 
out due  process  of  law,  and  is  unronatltu- 
tionai.  We  will  examine  these  two  con- 
tentions in  tbetrorder.  What  Is  abandon- 
mencf  It  Is  simply  the  evidentiary  fact 
which  proves  the  ultimate  fact  uf  relln- 
qnlshment;  in  otiier  words,  the  rellnquisb- 
raent  of  one's  rlgbtK  Is  theeffect  and  result 
of  tine's  abandonment  of  Ibuse  rights.  As 
we  have  seen,  this  relinquishment  "may 
beeltherbya  deed  or  other  Instrument 
tu  writing,  or  it  may  be  by  parol,  or  by 
abandonment,  or  by  turning  the  child  nut 
of  the  house."  etc.  ('om.  v.  Dnugherty, 
Bupra.  In  this  case  It  waa  by  abandon- 
ment* wblcb  I  conceive*  in  cuaes  of  tbia 


kind,  to  be  the  strongest  possible  kind  of 
reIln()ulHhraent.  But  suppose  thatlnstead 
It  bad  been  by  deed  executed  by  the  father, 
and  the  mother  had  produced  the  deed, 
could  It  la  such  a  ease  be  successfully  con- 
tended that.  In  order  to  enable  tbe  Judgo 
to  determine  the  dueezecntion  of  tbedeed, 
or  Its  effect,  that  notice  to  the  father  waa 
necessnry  in  order  that  be  might  have  the 
opportunity  to  come  In  and  suy  whether 
or  not  It  was  obtaiaed  from  blm  by  dnresa 
or  fraud?  I  apprehend  not.  Or  suppose 
that  the  mother  bad  bronicht  with  her  to 
tbe  Judge  tbe  written  consent  of  tbe  fat  ber, 
would  it  then  have  been  neceaaary  for  tbe 
Jndge  to  hove  given  notice  to  tbe  father 
before  be  proceeded  to  determine  whether 
or  not  the  paper  purporting  to  be  exe- 
cuted by  him  waa  so  executed,  In  order 
that  he  mtKht  have  opportunity  to  say 
that  It  was  not  executed  by  him  or  was  or 
was  not  procured  from  him  by  duress  or 
fraud?  I  think  not.  And  wbat  la  the  dif- 
ference in  principle  iuf  the  three  cases?  In 
either  case  tbe  Judge  woald  be  required  to 
determine  whether  or  not  the  act  or  deed 
was  tbe  act  or  dt«d  of  tbe  father,  and  the 
legal  effect  thereof.  It  might  be  that  In 
either  case  the  father  mightavoid  the  pro- 
ceeding by  showing  perjury  In  the  evidence 
establishing  abandonment,  or  forgery  In 
the  execution  of.  or  fraud  or  dnreas  In  tbe 
procurement  of.  the  Instmraent  of  relin- 
quishment or  consent;  but  It  dops  not  fol- 
low that  because  tbe  pnieeedioga  may  be 
voidable  they  were  also  void,  and  open  to 
such  collateral  attack  as  is  attempted 
here.  Nay,  more,  we  may  go  still  further, 
and  say  that,  nocwltbstanillng  these  pro* 
ceedlngs  in  adoption,  tbe  father  might  at 
any  time  sinfe  they  took  place  have 
brought  an  action  for  the  recovery  of  tbe 
possession  or  custody  of  the  child,  and  no 
one  will  contend,  or  perhaps  can  success- 
fully contend,  timt  In  such  case  these  adop- 
tion proceedlmcB  would  constitute  a  bur 
to  the  father's  action,  or  that  they  weru 
conclusive  upon  bira.  But  It  does  not  fol- 
low that  because  the  adoption  proceedings 
were  not  conclusive  upon  the  latherthey 
were  not  conclusive  npon  tbe  parties  to 
the  proceedings  and  their  privies,  (Van 
Fleet,  Collat,  Attack.  S  4US:  Barnard  v, 
Barnard,  119  11I.U8,N  N.  £.  Rep.320;  Fridge 
V.  State,  a  Uill  &  J.  112.  113;  Sewall  v. 
Boberta.  115  Mass.  275,  276;  Jenklna  v. 
Peckinpangh,  4U  Ind.  IHS;  Davis  v.  Greve, 
32  La.  Ann.  420:  Flume  v.  Howard  Kav. 
Inst.,  46  N.  J.  Law.  227;)  on  the  contrary, 
we  think  they  are,  and  no  hold. 

As  to  the  constitutionality  of  the  stat- 
ute when  construed  as  we  construe  It,  we 
have  this  to  say :  An  examlnntlon  of  tbe 
atatntes  of  adoption  in  force  In  the  United 
States,  will  ehow  that  In  several  statee  tbe 
consent  of  and  notice  to  abandoning  par- 
ents is  not  required.  It  is  enough  if  the 
fact  of  abandonment  is  made  to  appear; 
then  the  remaining  parent  may  consent 
to  the  adoption.  This  is  the  case  in  Col- 
orado, IllUioid,  Alabama,  and  perhaps 
other  atates.  After  carefnl  aearcb.  we 
havebef  n  unable  to  find  any  case  In  whicb 
the  constitutionality  ut  such  statutes  baa 
been  ilenled  or  questioned,  and  certainly 
we  have  not  been  referred  to  ttn.T.  Tpou 
prlntlple  1  am  unabla  to  conceive  of  any 
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Talid  eonstltatloDal  objection  totbeatat- 
ote  mm  we  eonBtrne  It.  Under  tbe  facta  of 
tbla  cam  wa  an  wltbont  donbt  that  the 
motbercuald  lawfolly  exercise  alt  the  com- 
mon-law rlgbta  ot  the  parents  wltlmat 
any  expreas  consent  oT  tbe  father;  and  no 
reason  occurs  to  ns  why  ahe  could  not 
also,  under  tb«  circumstances  ot  this  case,' 
exercise  the  statatorj  power  of  botb  par- 
ents with  respect  to  the  adoption  of  the 
cblld.-  Tan  Fleet,  Collat.  Attack.  $  408; 
Bewail  Roberta,  116  Mass.  277,  278.  The 
case  of  Furseson  r.  Jones.  17  Or.  204,  20 
Pac.  Rep.  842.  was  stronuly  urged  upon 
na  as  being  exactly  In  putnt  with  and  de- 
clalve  ol  this  case;  butlrom  an  examina- 
tion of  that  case  we  are  of  opinion  tbat, 
except  upon  one  minor  proposition,  it  snb- 
•tantlally  supports  the  vlewa  herein  ex- 
pressed. No  attempt  was  made  in  that 
case  to  show  that  tbe  father  bad  aban- 
doned tbe  child,  and  there  la  a  clear  Inti- 
mation in  the  original  opinion,  and  also 
In  the  opinion  npon  rehearlug,  that,  had 
such  been  tbe  ease,  neither  his  consent  nor 
notice  to  bim  wonid  have  been  necessary. 
It  ia  true  that  the  Oregon  statute  proridea 
that  In  cases  where  tbe  parent  baa  aban- 
doned bis  chltd  tbe  conrt  may  proceed  ae 
U  he  were  dead,  but,  in  our  opinion,  thia 
ia  tbe  rule  in  the  abnence  of  a  atatute. 
But  little  Btrees  was  laid  at  the  arenment 
upon  the  fact  found  by  tbe  cunrt  that  the 
father  bad.  prior  to  tbe  adoption  proceed- 
ings, obtained  a  decree  ol  divorce  from  the 
mother,  in  which  be  was  awarded  the 
custody  of  tbe  child.  It  appears  from  the 
findings  that  he  not  only  abandoned  the 
child  before  tbe  decree  was  obtained,  but 
continued  to  abandon  it  even  after  the  de- 
cree and  nptu  the  time  of  tbe  adoption. 
We  do  not  consider  this  fact  as  of  ranch 
consequence,  nor  ea  materially  affecting 
the  case.  Onr  conclusion  upon  the  whole 
Is  that  EmUy  Powell,  alias  Emtly  Leonard, 
was  the  lawfully  adopted  child  of  the  late 
Michael  Powell,  and  that  the  district  court 
of  I^aramlecounty  erred  in  Its  decree.  Tbe 
decree  ot  that  court  is  reversed,  and  the 
caone  remanded  to  It,  with  Instmetlona 
to  fortbw  proceed  In  this  matter  in  ae* 
eordance  with  tbe  views  hereia  expressed. 

OROESBBCK,  C.  J.,  and  CONAWAT,  J., 
eoBCur. 

(4  WTO.  Ml) 

CONE  V.  IVINSON.l 
OBnpreme  Coort  of  WyooUos.    May  19,  1893.) 

CCHIVBIUION  —  INSTIOATISO  SaLB  OP  MoRTQASSD 

Chattels— SarriGiBNOT  or  Pbtitios. 

1.  Where  a  mortgagor  of  chattels,  at  the 
tnstigatioQ  of  a  creditor  who  tiag  notice  of  th« 
mortgage.  selU  the  mortgaged  property,  and 

Etys  the  proceeds  thereof  to  such  creditor,  the 
tter  is  liable  to  the  mortgagee  in  an  action  for 
Its  coDversloD. 

2.  Where  the  petition  alleges  that  the  mort- 
gagor "sold  and  diBposed  of  all  of  said"  proper- 
ty, it  is  oot  open  to  the  objection  that  it  »iis 
to  show  that  the  mortgagor  sold  more  than  bis 
•qnity  therein,  or  sold  It  in  hostility  to  the 
mortgage. 

3.  Thongh  such  allegation  alone  ts  Insuffi- 
fitnt,  when  taken  tn  connection  with  allega- 
tions that  the  sale  was  witboot  the  knowledee 
•r  consent  of  plaintiff,  and  tliat      ras  made 

*  Hdiearinff  granted. 


"fraodtdently  for  the  pnrpose  of  hindering,  de- 
laying, and  defrauding  the  creditors"  or  tbe 
mortgagor,  and  especially  the  plaintiff.  It  can- 
not be  claimed  that  the  petition  fails  to  show 
that  tbe  sale  was  absolatflh  and  not  made  in 
good  faith. 

4.  Tbe  fact  that  tbe  mortgagee  could  pur- 
sue the  property  and  enforce  bia  lien  does  not 
show  that  tbe  sale  was  barmlesa,  and  preclude 
bim  from  maintaining  an  action  against  such 
creditor  for  conTersion. 

5.  The  fact  that  tbe  petition  fkUs  to  allege 
that  defendant  ever  took  possession  of  or  Bold 
the  property,  does  not  render  it  insuffident, 
since  by  fraudnlenrly  advising  and  instigating 
tbe  sale  he  rendered  himself  liable. 

6.  Where  it  fairly  appears  by  the  petition 
that  defendant  Is  guilty  of  a  wrongful  conver* 
sion  of  plaintiff's  property,  whereby  defendant 
obtained  a  sum  of  money  largely  in  excess  of 
the  debt  due  plaintiff  from  such  mortgagor,  the 
petition  ia  suHicieot,  though  the  cause  of  a9> 
tion  be  defectively  stated. 

Oonaway.  3^  dissenting. 

Error  to  district  court,  Albany  county ; 
M.  O.  Saufley,  Judge. 

Action  by  Joseph  S.  Cone  against.  Ed- 
wani  Ivinaon  for  the  conversion  of  certain 
personal  property.  There  was  a  Jndg- 
ineut  (llATTiiBsing  the  petition  on  dtjmurrer, 
and  plaintiff  brin}^  error.  Reversed. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  CLAKK,  J.: 

On  the  19tb  day  of  December,  1SS9,  tbe 
plain tiir  in  error  filed  his  petition  In  tbe  dis- 
trict court  of  Albany  county,  in  which  he 
alleged  "that  beretofore.  to  wit,- on  tbe 
6tb  day  of  October,  18S4,  William  Law- 
rence and  James  McGIhbon.thcn  and  now 
copartners  as  Lawrence  &  McOlbboo. 
were  indebted  to  tbe  plaintiff  in  thesam 
ot  twenty-two  tboustmd  one  hundred  and 
eeventy  dollars,  (f 22,170.00.)  and  to  ae- 
enre  the  payment  of  tbe  said  sum  said 
Lawrence  and  McGlbbun  made  their  two 
certain  proralMBory  notes  of  that  date, 
each  for  the  sum  of  eleven  thousand  elgbty- 
fire  dollars,  ($n,0S5.00,)  payable  In  nine 
and  twenty-one  months,  respectively,  aft- 
er tbe  date  thereof,  to  the  order  of  the 
plnintin,  with  interrat  at  ten  per  cent,  per 
annum  from  date  until  paid ;  and  at  the 
same  time,  and  to  further  secure  tbe  pay- 
ment of  tbe  sold  Indebtedness,  said  Law- 
rence &  McGlhbon  execated  and  delivered 
to  the  plaintiff  a  chattel  mortgnse,  con- 
veying to  the  plaintiff  twelve  thnuHand 
three  hundred  and  ninety  head  (12,.SU0)  of 
sheep,  branded  with  tbe  Block  Y  brand, 
thus  .  together  with  the  natural  in- 
crease of  said  sheep,  all  of  which  said 
sheep  were  then  ranging  and  panturinc  at 
or  near  the  ranches  of  tbe  said  Law- 
rence &  McGIbbon.In  Albany  county,  and 
tliw  territory  of  Wyonifnj?;  also  fourteen 
(14)  head  of  horses,  brunded  with  the  said 
Bluck  Y  brand, and  all  Itarnesses.  wagons, 
and  farm  Implements  and  tools  belonging 
to  tbe  said  Lawrence  Jt  McUtbbon.  and 
then  at  or  near  tbe  ranches  aforesaid,  to- 
gether with  certain  other  property  in 
said  mortgage  mure  particularly  de- 
scribed, which  said  mortgage  was  duly 
executed,  acknowledged,  and  delivered, 
and  was  thereafter,  to  wit, on  the  6tb  day 
ot  October,  18H4,  at  five  o'clock  P.  M.,  du- 
ly  filed  for  record  In  the  office  of  the  coun- 
ty clerk,  an  ex  officio  register  of  deeds  of 
Buld  Albany  county,  and  territory  ot  Wy- 
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oinlnff.  and  was  dalj  recorded  In  Book  B 
of  the  Chattel  Mortaroge  Recurdd,  on  page 
187.  That  said  IndebtednefiB,  notes,  and 
mortgage  have  evernlnce  I'enaaiiieU,  and 
etill  remain, in  fnll  torceand  effect,  and  un- 
satisfied,  except  ae  to  four  thousand  iiead 
(4,000)  of  said  sheep,  which  were  sold  by 
said  Lawrence  &  AlcGlbbon  and  released 
from  said  mortgage  by  the  plaintiff,  and 
the  proeeeda  thereof  applied  on  plaintiff's 
debt,  and  there  is  fltlll  due  and  unpaid  of 
said  indebtedness  the  sum  of  six  thuutiand 
onn  hundred  and  tweiity-elgbtdollursand 
nineteen  cents,  ($6,128.19.)  together  with 
Interest  thereon  at  the  rate  of  twelve  per 
eent.  per  annam  from  the  Hth  day  of  No- 
vember, 18N8.  PlAlntlfr  farther  alleges 
that  after  thn  execution  of  the  said  mort- 
gage, to  wit,  on  the  2Stb  day  of  January, 
1S87,  said  defendant,  Edward  Ivtnson,  to 
secure  a  pretended  antecedent  Indebted- 
ness of  the  oaid  Lawrence  &  McUIbbon 
to  blm  In  the  Ham  of  twenty  thousand  dol- 
lars, ($20,tK)0.00,)  procured  from  the  Hald 
Lawrence  &  McOlbbun  achattel  murticnge 
apod  seven  thouRaad  onebunrlred  (7,1(H)) 
head  of  the  sheep  conveyed  by  plalntlR'a 
mOrtgoge  ahove  dencrlbed,  buing  all  of 
said  sheep  then  remalnlns:  unsold;  und 
that  thereafter,  to  wit,  on  the  32d  day  of 
August,  1t>88.  said  defendant,  IvIqsod, 
proeared  the  execotloo  by  said  T^wrenee 
ft  McOlbbon  of  a  certain  other  chattel 
mortgage,  conveying,  with  other  proper- 
ty, to  him  all  the  property  described  in 
the  aforesaid  mortgage  tnptafntitf,  except 
the  four  thuuHand  (4,000)  head  ol  sheep 
theretofore  sold  by  satd  Lawrence  &  Mc- 
Glbhon  as  aforesaid, secarlng the  payment 
of  said  indebtedness  of  the  said  Lawrence 
&  UcQlbbon  to  said  ivlnson.  That  said 
Ivlnsoo  caused  h)H  said  mortgages  tci  be 
recorded  in  the  office  of  the  county  clerk, 
an  ex-o(ficio  regiHter  of  deeds  of  said  Alba- 
ny county  and  territory  aforesalil.  IMalii- 
tiff  further  alleges  that  thereafter,  to  wit, 
on  the  20th  day  of  May.  1KS9,  said  La  w- 
rence  &  McGlbbon,  at  the  request  and  lii- 
Htigatlon  of  said  Tvlneon,  auld  and  dis- 
posed of  all  nf  said  sheep  theretofnre  un- 
sold, lor  a  large  sum  of  money,  to  wit, 
about  the  sum  of  twenty  thoiiHaud  dol- 
l3r8.  (92O.UUi).O0,)  and  that  said  Ivlnson 
collected  and  retained  the  proceeds  of  Huid 
aale,  to  wit,  the  snld  sum  of  twenty 
thoueand  dollars,  (f  1!0,000.00.)  Plaintiff 
further  ailegeD  that  said  defendant  at  and 
before  the  time  when  he  obtained  from 
said  Lawrence  &  McUlbhon  tiie  (irst  of  his 
said  mortgages. and  atnnd  heforethe  time 
when  he  obtained  from  them  the  Hecond 
of  his  said  mortsaKHs,  and  at  and  before 
the  time  when  hocollected  and  retained  the 
procee(|B  of  said  sale  as  nfurosald,  aud  at 
all  times  since  the  execution  of  the  said 
mortfrege  to  plaintiff,  had  full  notice  and 
knowledge  nf  plaintiff's  claim,  and  of  the 
existence  of  suld  Intlfbtedness,  and  of  the 
giving  of  said  raortgaore,  and  of  the  fact 
that  the  same  cunetltuted  and  was  a  lien 
and  incumbrance  upon  the  sheep  afore- 
eaid;  and  that  the  defendaot  procured 
each  of  his  said  mortgages,  and  collected 
and  retained  the  proceeds  of  said  Bale, 
without  other  consideration  than  the  said 
aiucccdent  indebtednosH,  and  with  full 
knowledge  ol  the  plalntlH'a  rights,  and 


fraDdulently  tor  the  purpose  of  hindering, 
delaytnu;,  and  defrauding  the  creditors  ol 
the  said  Lawrence  &  McGlbbon,  and  ^< 
peclally  this  plaintiff,  of  their  Just  debts. 
That  the  plaintiff  had  no  knowledge  of 
the  said  fraud  and  fraudulent  acts  of  the 
said  defendant,  and  did  not  discover  the 
same  until  long  after  the  sale  anddlsposal 
of  the  said  mortgaged  property,  and  that 
such  tacts  havt)  only  recently,  and  long 
BlncH  the  sale  of  said  mortgaged  property, 
come  to  his  knowledge.  Plaintiff  further 
alleges  that  said  Lawrence  &  McGlbbon, 
after  the  giving  of  said  mortgages  to  de- 
fendant, bad  no  other  property  out  of 
which  the  platDtitr  could  recover  bis  debt, 
an«!  that  by  reason  of  the  aforesaid  fraud* 
ulent  acts  of  said  defendant  plaintiff  has 
beeu  unable  to,  and  Is  stilt  unable  to,  col< 
Ifct  his  <tBid  Indebtedness  from  the  said 
Lawrence  A  McGlbbon.  Plaintiff  further 
alleKes  that  he  has  duly  demanded  from 
said  Edward  Ivlnson  the  suld  sum  of  six 
thousand  one  hundred  and  twenty-eight 
dultarit  and  nineteen  centa,  ($6,liftt.llt.) 
and  Interest  thereon  at  the  rate  ol  twelve 
percent,  per  annum,  and  that  to  pay  said 
sum,  or  any  part  thereof,  said  defendant 
wholly  failed  and  refneed."  Thereafter 
the  defendant  In  error  filed  In  aaid  court  a 
general  demurrer  to  plaintltf's petition,  for 
that  it  did  not  state  facts  safficleni  to 
constitute  a  cause  of  action  in  favor  ol 
plaintiff  and  axainNt  defendant.  On  April 
9, 1x90.  the  matter  was  heard  by  the  court 
upon  the  petition  and  demurrer,  and  the 
demnrrer  sustained,  and,  the  plaintiff  fall< 
Ing  to  ask  leave  to  amend  his  petition.  It 
was  ordered  and  adjudged  that  the  peti- 
tion be  dismissed, and  thatdefendaot  have 
judgment  against  plaintiff  for  his  costs,  to 
whicn  ruling,  order,  and  Judgment  plain- 
tiff duly  excepted,  and  now  brings tbecaae 
here  upon  sncb  exceptlnna. 

±.  P.  Caldwell  and  Nellls  Gorthell.  for 
plaintiff  In  error.   Brown  &  Arnold,  fur 

defendant  la  error. 

CLARK,  J.,  (after  stating  the  facts.) 
Inasmuch  as  there  Is  no  averment  in  the 
petition  that  the  defendant  ever  at  any 
time  attempted  to  foreclose  either  of  the 
two  mortKages  executed  to  him  by  the 
mortgagors,  or  ever  nt  any  time  asserted 
any  right  under  those  mortKages,  or  either 
of  them,  the  nllegatioiis  In  the  petition 
concerning  themukingof  the  two  mort- 
gages  by  Lawrence  &  McGlbbon  to  the  de- 
fendant Edward  ivlnson,  may  be  dis- 
missed from  further  consideration.  Those 
allegations.  In  my  opinion,  in  uo  way 
whatever  affect  or  quality  the  remaining 
allegations  of  the  petition,  unlesa  It  ba 
that  It  appears  from  theseallegatloua  that 
Edward  Ivlnnon  was  a  creditor  of  the 
morteagors  in  the  uum  of  9'<^0,u00.  Hence 
all  argument  baaed  upon  propusitioiis 
relotiug  to  the  rights  of  a  Junior  mort- 
gagee are  Irrelevant  to  any  issue  in  this 
case,  as  no  such  question  Is  presented  by 
this  petition.  Briefly  stated,  the  substan- 
tial factH  set  forth  In  the  petition  are  that 
on  the  20th  day  of  May,  1889,  the  plaintiff 
held  achattel  mortgage  upon  afiockof 
sheep  tielonsiiig  to  Lawrence  &  McGibhon 
to  secure  the  payment  of  a  balance  due  to 
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htm  from  them,  amoontlnsr  to  the  mm  of 
f6.12S.19.  with  Interest  trom  November  14, 
IJWS,  at  the  rate  of  12  ppr  cent,  per  year; 
that  (tn  eatd  day  the  eaid  chattel  mort- 
gage woH  lu  full  rurve  and  effect,  and  c<>n- 
Htituted  a  valid  Kubuistlng  lica  upon  aatd 
abeep;  that  on  said  day  the  defeudant, 
Edward  Ivlnson.  with  fall  knowledge  ut 
plaintin'a  rights,  of  the  exlatence  ot  said 
iDdebtednesd  end  ol  aald  mortgage,  and 
Irandnlently,  for  the  purpose  of  hindering, 
delaying,  and  defraudlnu;  the  creditors  of 
aald  Ijawreuce  &  McOlbbon,  and  especial' 
ly  this  plaintiff,  ot  their  Just  debts,  and 
witbont  the  knowledge  or  consent  of 
plalDtlft,  reqoested,  Inetlgated,  and  pro- 
cored  the  aiild  Lawrence  &  McGlbbon  to 
■ell  and  dlepose  of  nil  of  said  sheep  for  the 
sum  ut  920,000,  which  silw  be,lTinaon,  col- 
lected and  retained ;  that  Lawrence  &  Mc- 
Glbiion  bad  bo  other  property  tban  the 
mortgaged  property  out  of  which  plaintiff 
could  recover  hie  debt,  and  that  hy  reason 
of  the  sale  so  made  plaintiff  has  been  una- 
ble to,  and  still  la  unable  to,  collect  bis 
said  Indebtedness  from  said  Lawrence  ft 
McGlbbon;  that  plaintiff  has  demanded 
the  sum  due  him  from  Lawrence  &  MrUlb- 
hon  ot  defendant, and  defendant hae  whoU 
ly  failed  to  pay  the  same  or  any  part  there- 
of. Do  these  facts  entitle  plaintlR  to  re- 
lief? I  am  clearly  of  the  opinion  that  they 
do,  and  that  the  demurrer  should  have 
been  overruled,  and  defendant  required  to 
answer  the  petition.  Let  it  l>e  admitted 
that  the  petition  setei  forth  In  a  detective 
manner  the  plnlotin's  cause  of  action; 
that  it  in  lacking  in  certainty  and  detinite- 
nesa.— still  there  is  avast  distinction  be- 
tween stating  a  causeof  action  in  a  defect- 
ive manner  and  stating  a  detective  cnoao 
ot  action.  In  the  one  case  the  petition  is 
not  subject  to  attack  by  general  demurrer; 
In  the  other  it  is  open  to  such  attack,  be- 
cause it  matters  not  how  well  pleaded  the 
defetrtive  cause  of  action  may  be,  such 
caaae  cannot  entitle  a  party  to  any  relief. 
OnrC'ode  provides  that  "the  allegations 
of  a  pleading  shall  be  liberally  construed 
with  a  view  toenbstaotial  Justice  between 
the  parties."   Rev.  St.  §  In  Pom- 

eroy'e  Remedies  &  Remedial  Rights  (at 
set-tion  549)  the  rule  is  stated  as  follows: 
"Tlie  true  doctrine  to  be  gathered  from  all 
the  cases  is  thnt,  if  the  substantial  facts 
which  constitute  a  cause  of  action  are 
stated  iu  a  complaint  or  petition,  or  can 
be  inferred  by  reasonable  Intendment 
from  the  matters  which  are  set  forth,  al- 
tbiiu&rb  the  allegations  of  these  facts  are 
imperfect,  incomplete,  and  defective,  such 
insufflciency  pertaining,  however,  to  the 
form,  rathpr  tban  to  the  anbstance,  tlie 
proper  mode  ot  correction  is  not  bv  de- 
murrer, nor  by  excluding  evidence  at  the 
trial,  but  by  a  motion  before  the  trial  to 
make  theaverments  more  detinlte  and  cer- 
tain by  amendment."  Counsel  for  defend- 
ant In  error  In  their  brief  use  this  lan-' 
guage:  "  It  is  not  alleged  that  the  proper- 
ty was  sold  in  hostility  to  plaintiff's  right. 
Certainly,  in  the  absence  of  averment.it 
will  not  be  preaomedthat  Lawrence  &  Mc- 
Otbbou  committed  a  crime  by  selling  the 
property  for  its  full  vane  in  disregard  of 
plaintiff's  rights^  For  aught  that  ap- 
pears, the  sale  was  a  legal  one,  subject  to 
T.33p.no.l— 8 


the  prior  mortgage,  and  the  proceeds  ot 
the  sale  were  the  value  ot  the  equity  con- 
ceded by  the  pleading  to  be  vested  In  the 
defendant  by  virtue  of  his  Hubsequent 
mortgage.  Wliat  rlglit.  then,  has  the 
plaintiff  to  complain?  tils  general  allega- 
tion of  frand  will  not  help  him  when  the 
facts  alleged  siiow  good  faith."  It  Is  true 
that,  U  we  consider  only  the  allegation 
of  the  sale,  vis.:  "^That  on  tbe  2uth  day  of 
May,  1R89,  said  Lawrence  &  Mcfjlbbon,  at 
the  request  and  Instigation  ot  said  J  Vinson, 
sold  and  disposed  ot  all  of  said  sheep  there- 
tofore unsold  for  a  large  sum  of  money, 
to  wit,  about  tbe  sum  of  twenty  thou- 
sand dollars,  and  that  said  Ivinson  col- 
lected and  retained  the  proceeds  ol  said 
sale,  to  wit,  the  said  aum  of  twenty  thou- 
sand dollars," — it  might  possibly  be  open 
to  the  construction  which  counsel  gives 
^to  it ;  but  even  then  I  think  it  would  be  a 
strained  construction  to  hold  that  tbe  al- 
legation that  the  mortgagors  "sold  and 
disposed  of  allot  said  sheep"  meant,  or 
might  fairly  be  construed  to  mean,  that 
they  sold  only  their  equity  In  the  sheep. 
It  may  be  true  that  a  mortgagor  of  per- 
sonal property  continue!*  to  possess  an  in- 
terest In  tbe  property  which  he  may  sell 
-and  transfer,  or,  to  state  it  otherwise,  he 
may  sell  and  dispose  ot  the  property  ex- 
pressly subject  to  the  incnmbrance,  (but 
upon  this  proposition  I  express  no  opin- 
ion at  present,  because  of  the  stringent 
proTietons  of  sectiou  90,  Rev.  St..)  but  this 
Is  certainly  the  only  right  which  he  pos-. 
sesses,— the  right  to  sell  his  limited  quali- 
fied property  In  the  chattelti;  and  good 
faith  and  good  ctmHcience  towards  both 
the  mortgageeand  tbepurchaser  demands 
ot  him  that  In  making  the  sale  of  mort- 
gaged chattels  during  the  existence  ot  the 
lien  he  shall  make  it  expressly  subject  to 
the  mortirage;  otherwise  he  would  begnll- 
ty  of  perpetrating  a  fraud  upon  either  the 
mortgagee  or  the  purchaser.  This  being 
true,bow  can  it  becialoied  that  an  allega- 
tion thntdnring  the  existence  of  tbe  mort- 
gage lien  the  mortgagor  "-sold  and  dls- 
pospd'Ot  all  of  said  mortgaged  chattels" 
can  fairly  be  construed  to  mean  that  the 
mortgagor,  sold  and  dittposed  of  only  his 
qualiQed  limited  property  in  the  chattels, 
or  that  he  sold  and  d'sposed  of  them  ex- 
pressly subject  to  the  incumbrance?  The 
usual  and  ordinary  definition  of  the  word 
"sale"  is  "the  transferor  the  absolute  or 
general  property  in  a  thing  for  a  prlee^ln 
money."  Ben],  Hales,  §  1.  And  I  can  con- 
ceive of  no  reason  why,  in  the  absence  of 
any  words  limiting  the  meaning,  the 
words  "sold  and  disposed  of  allot  said 
sheep"  should  becimstrued  to  mean  any- 
thing less  than  an  absolute  sale  ot  the  en- 
tire property  in  said  sheep.  Suppose  tbe 
purchaser  was  here  complaining  In  an  ac- 
tion upon  the  Implied  warranty  ot  title, 
and  the  proof  simply  showed  a  sale  gener- 
ally by  the  mortgagor  while  In  posses- 
sion, without  any  reference  whatever  to 
the  mortgage  by  any  of  the  parties, —noth- 
ing at  all  said  about  It,— could  It  in  such 
ease  be  said  that  aneb  proof  did  not  estab- 
lish an  implied  warranty  because  It  did 
not  expressly  negative  the  idea  that  the 
sale  might  bare  been  made  subject  to  the 
mortgage?   It  seems  tome  that  In  such 
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eoBH  the  court  would  say  that  fact  was 

matter  or  defenae;  and  cortalnly  In  aiicb 
caHe  the  pleading  need  not  be  any  brooder 
than  the  proof  required  to  meet  the  IcRal 
proposition  upon  which  plaintiff's  rlghta 
depended.  Tied.  Halt>8,  §  l>f5.  But,  taking 
all  the  allegations  concerning  the  sale  in- 
to cuDsideration,  the  sale  itself,  the  intent 
and  porpoiie  with  which  it  was  procared 
tu  be  made,  the  fuct  that  It  was  made 
without  the'knowledce  or  connent  of  tlie 
plaintiff,  and  applying  to  them  the  rule 
quoted  from  Potntjroy,  how  can  It  be  said 
■  that  It  doeH  not  appeur  hy  fair  and  rea- 
aoDuble  Inference  from  the  matters  which 
are  set  forth  In  the  petition  that  it  was 
au  absolute  sale,  which  was  In  hostility 
to  plaliitirf's  lien,  and  In  violation  and 
ntter  dlHregard  of  his  riffhta?  The  allega. 
tlon  that  the  sale  whs  made  "frao.lulent- 
ly  for  tlie  pnrpoae  of  htmlerlntc.  delaying^ 
and  dpfraudlr.g  the  creditors  of  Lawrence 
&  Mc<ilbbon, "  etc.,  in  not  an  averment  of 
a  conrluHlun  of  law,  nor  n  "mere  general 
allfgatitm  of  traod,"  bat  of  a  substantive 
easentlal  fact,  Huw,  then,  can  It  be 
clulmed  under  any  fair  and  reasonable 
constrnctlon  of  these  allegations  thafthe 
facts  alleged  show  good  faith?"  "Good 
faith  conttists  in  an  bonest  Intention  to 
abstain  from  taking  any  oncoiiscientlouH 
advantage  of  anotbar,  even  through  the 
forms  or  technicalities  of  law,  together 
with  an  absence  of  all  Information  or  be- 
lief of  facta  which  would  render  the  trans- 
action nncondclentlouB."  UreHS  v.  Evans, 
1  Dak.  m,  46  N.  W.  Rep.  1132. 

Ir  Is  further  claimed  that.  Inasmuch  as 
it  does  not  appear  Irom  any  allegation  In 
the  petition  that  plalntiH's  lien  has  been 
deatroyeU  or  in  any  way  impaired  by  the 
fact  of  sale,  bat,  on  the  contrary,  that  it 
does  fairly  appear  that  plaintiff's  lien 
after  the  sale  remained  in  full  force  and 
effect,  and  that,  for  aught  alleged,  he  could 
have  followed  the  property,  and  Buhjectud 
it  to  tlie  payment  of  his  debt.  Jie  waa  not 
Injured  by  the  sale,  and  that  be  had,  after 
the  sale,  the  same  remedies  which  he  had 
before  the  sale:  no  more  and  no  less.  I 
do  not  think  this  is  the  law.  It  Is  to  my- 
mind  well  settled  that  an  absolate  sale  of 
mortgaged  personal  profierty  In  hostility 
to  the  mortgage  lien,  and' In  disregard  of 
the  mortgagee's  rights.  Is  a  conversion 
for  which  an  action  will  lie  against  the 
parties  making  the  aal";  and  It  Is  no  de- 
fense to  an  action  for  the  conversion  of 
the  property  to  say  that  the  raortgbgee'H 
lien  was  not  divested  by  the  sale,  and 
that  he  can  still  follo-c^  the  property,  and 
subject  It  to  the  payment  of  the  debt  se- 
unred  by  the  mortgage.  In  .^nhniead  v. 
Kellogi;.  28  Conn.  70,  tlie  facts  were  that 
the  defendant  made  a  chattel  mortgage 
upon  a  schooner  to  the  plaintiffs  to  se- 
cure the  IndebtednesH  of  f;).(M>0  from  de- 
fendant to  plaintiffs.  After  the  making  of 
thp  mortgnge  the  defendant  madesnleof 
the  entire  Interest  of  said  vensel  to  one 
Brannon  for  the  sum  of  $14,001).  which  the 
defendant  retained  to  bis  own  uae.  No 
attempt  was  made  by  the  mortgagees  to 
follow  the  property,  and  an  action  of 
trover  was  brought  by  them  against  the 
mortgagor.  Upon  the  trial  the  plaintiffs 
bad  judgment^  and  defendant  appealed. 


The  supreme  conrf.  In  the  oplntcn,  at 
page  74  say:  "On  the  facta  appearing  In 
this  case  two  points  have  been  presented : 
First,  whether  the  plaintiffs  had  a  suffi- 
cient title  to  the  property  In  question  to 
maintain  the  action;  and,  secondly, 
whether  there  was  a  wrongful  conrersloa 
of  it  by  the  defendant  to  his  own  nse. 
Respecting  the  latter  of  these  queatlona. 
It  is  too  obvious  to  require  argnment 
that.  If  the  plaintiffs  had  sufficient  title  to 
the  property  when  it  was  sold  by  the  de- 
fendant, such  Rule  constituted  a  wrongful 
conversion  of  it  by  the  latter.  It  was  an 
nnautborlzed  deprivation  of  the  plaintiffs 
of  their  property,  and  a  direct  appropria- 
tion of  it  by  the  defendant  to  bis  own  nse. 
It  Is  true,  au  stated  by  the  defendant, 
that  the  plaintiffs  did  not  hyHUchsale  lose 
their  title  to  the  property,  and  might 
have  reclaimed  It,  if  they  elected  to  do  so. 
In  the  hands  of  the  purchaser  from  the 
defendant,  or  thosp  into  whose  hands  It 
might  afterwards  come;  but  they  were 
not  bound  to  do  this,  and  had  a  rt^ht  to 
resort  Immediately  to  the  defendant,  by. 
whtise  means  they  had  been  wrongfally 
deprived  of  It.  It  Is  at-arcely  necessary  to 
say  that  the  wrongful  converi^lon  of  prop- 
erty, which  is  suftti-Ient  to  fiuetnin  the  ac- 
tion of  trover,  does  not  necessarily  imply 
its  destruction,  or  even  Its  removal,  so 
that  the  on  ner  cannot  retake  It.  If  the 
defendant  had  merely  disposed  of  his  own 
Interest  In  the  properly  and  sold  ft  sub- 
ject to  the  Incumbrance  of  the  mortgage 
t>fit  to  the  plaintiffs,  there  would  have 
been  no  interference  with  the  rights  of  the 
plaintiffs;  but  here  the  defendant  as- 
sumed to  sell  the  entire  vessel,  na  unin- 
rambered,  and  retained  the  proceeds  as 
hlH  own.  which  was  a  clear  Invasion  of 
the  rights  of  the  plaintiffs,  and  a  wrong- 
ftil  conversion  of  their  property  by  the 
defendant  to  his  own  use. "  At  page  7"  of 
the  i-e^ort  the  court  further  says:  "The 
pialnilfls  claim  that  the  sale  of  the  prop- 
erty by  the  defendant  In  this  instance 
constituted  soch  a  misappropriation  and 
conversion  of  the  property,  and  we  are  o( 
that  opinion.  It  could  not  be  doubted 
that  a  destruction  of  it  by  the  defendant, 
during  the  limited  period  during  which 
he  was  entitled  to  its  nse.  would  be  a 
conversion  of  it,  for  which  the  plaintiffs 
might  Immediately  maintain  an  action 
of  trover,  and  we  think  that  a  sale  was 
equivalent  to  a  destruction  of  it  as  be- 
tween the  parties.  It  may.  Indeed,  after 
such  sale,  have  remained  in  specie,  but  it 
Is  not  for  the  defendant  to  InRtst  that  the 
plaintiffs  should  follow  it  In  the  hands  of 
the  purchaser.  The  plaintiffs  tnay  treat 
It  as  If  It  were  lost  or  destroyed.  The 
irale  of  It.  rot)reover,  by  the  defendant, 
was  an  act  of  disloyalty  to  the  plaintiffs, 
and  a  disclaimer  bv  him  of  their  title." 
In  White  V.  Phelps,  12  N.  H.  382,  It  is  said : 
"The  general  principle  la  that  asHumlng 
to  one's  self  the  property  and  right  of 
dlspoHlng  of  another  man's  goods  is  a 
conversion."  In  Millar  v.  Allen,  10  R,  I. 
49,  It  was  held  ''that  a  mortgagor  of  per> 
sonal  property,  left  In  possession  thereof, 
who  again  mortgagea  the  entire  property 
without  giving  notice  of  the  existing 
mortgage,  and  afterwards  gives  the  sec- 
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ond  mortgagee  poeaw^on,  or  permits 
him  to  take  uoBaesaioa,  thereof.  Id  Ruilty 
uf  a  tortious  uonTeralon,  and  is  liable  to 
tbn  first  mortgagee  la  au  actluo.  of 
trover."  In  Culea  v.  Clark.  S  Cuab.  399, 
the  facta  were  ttint  a  mortgagor  who 
was  left  in  posfiesalon  ot  certain  mort- 
gaged chattels  took  tbem  to  the  defend- 
aots,  who  were  auctioneers,  for  sale.  The 
defendaats,  as  such  auctioneers,  sold  the 
goftds.  and  paid  the  proceeds  over  to  the 
mortgagor  long  befure  the  plaintiff,  who 
was  the  mortgagee,  conld  learn  what  had 
become  of  theguods.  At  the  time  ot  tbe 
Bale,  and  at  tbe  ttnie  tbe  proceeds  were 
paid  over,  and  for  a  long  time  thereafter, 
the  defendants  had  do  knowledge  of  the 
existence  of  tbe  mortgage.  The  court  be- 
low charged  the  Jury  that,  even  though 
tbe  mortgagor  might  have  been  irullty  of 
frandolent  conduct,  such  as  would  make 
ber  liable  to  tbe  mortgagee,  yet  tbe  de- 
fendants would  not  be  liable  to  the  mort- 
gagee for  the  property  unless  the  Jury 
Hhould  also  be  satisfied  either  that  the 
defendants  acted  In  concert  with  the 
mortgagor,  or  bud  knowledge  in  fact  of 
tbe  existence  of  tbe  mortgage,  or  unless 
there  -was  something  In  tlie  transactions 
themselves,  or  rlreumHtances  bad  come 
to  the  defendants*  knowledge,  which 
would  put  men  of  ordinary  prudence  on 
Inquiry,  so  that  they  might  have  come  to 
u  bnowle(?ge  of  tbe  existence  of  the  plain- 
tiff's mortgage.  The  supreme  court,  In 
an  opinion  t>y  Chief  Justice  Shaw,  held 
tbe  above-quoted  Instruction  to  be  error, 
saytng.at  page  402  ot  the  report :  "In  the 
decision  of  this  case  we  lay  out  of  it  all 
conalderaclon  of  the  fraudulent  Intent  and 
purpose  or  conduct  of  the  mortgagor.  Of 
course,  V  slie  bad  a  fraudulent  Intent, 
and  Che  defendants  partii'lpated  with  her 
(n  that  intent,  that  would  pat  the  matter 
beyond  doubt,  upon  the  plainest  princi- 
ples of  common  honestly  and  fair  dealing. 
Bat  we  see  nothing  to  fix  inch  an  Imputa- 
tion upon  them,  and  we  presume  none  is 
Huggested.  It  is  sufficient,  for  the  view 
we  take  of  the  case,  that  the  conduct  of 
the  mortgagor  was  unlawful;  that  she 
bad  no  title  in  hereelf  which  she  cuuld 
transfer  to  another  by  a  sale;  and  that 
she  had  no<antborlty  to  transfer  tbe  title 
of  tbe  mortgagee.  And  tbe  ennrt  are  ot 
opinion  that  the  sale  and  disposition  of 
tbe  guods,,the  delivery  ol  them  and  re- 
ceiring  the  proceeds  by  order  and  direc- 
tion of  tbe  mortgagor,  who  had  neither 
title  nor  power,  was  a  conversion,  and 
that  this  action  m»y  be  maintained."  If 
such  Is  the  law,  and  I  kuuw  nf  but  one 
case  (Rogers  v.  Hnle,  2  Cal.  571)  in  wblcb 
tbe  contrary  has  been  held,  do  not  the 
allegations  In  I  he  petition  In  this  case, 
charging  an  actual  fraudulent  intent  lu 
procuring  tbe  sale  upon  the  tlefendant, 
set  forth  upon  the  plainest  pi'lnclpies  of 
common  honesty  and  fair  dealing  an  ac- 
tionable wrong?  In  the  ease  ot  Spralgbts 
T.  Hawley,  39N.  Y.  441,  tbe  facta  were  like 
tbe  facts  in  Colesv.  Clark, supra.  A  mort- 
gagor deposited  certain  mortgageil  jewel- 
ry with  the  defendant  for  sale.  Pefend- 
ant  sent  the  Jewelry  to  New  York,  and 
effected  a  sale  there,  received  the  proceeds 
of  sale,  and  paid  tbem  over  to  tbe  mort- 


gagor, without  charge  for  bis  services. 
He  acted  simply  as  the  agent  of  the  mort- 
gagor, without  notice  uf  the  mortgage, 
ond  In  good  faith.  The  supreme  court  of 
New  York,  to  which  tbe  case  was  ap- 
pealed, and  tbe  court  ot  appeals  in  the  re- 
port above  cited,  held  that  tbe  defendant 
was  liable  for  a  tortloua  conversion  of  the 
property.  Id  Bank  v.  Meyer,  (Ark.)  20  8. 
W.  Rep.  40fl,  it  was  held  that  an  ahaolute 
sale  of  mortgaged  chattels,  made  by  an 
agent  of  the  m4>rtgagor  in  exclusion  or 
defiance  of  the  rigbta  <rf  the  mortgagee,  la 
a  conversion  for  which  each  agf  nt  is  lia- 
ble to  tbe  mortgagee,  though  the  sale  is 
made  In  good  faltb,  and  without  actual 
notice  of  tbe  mortgage.  In  Brown  v. 
Campbell  Co.,  44  Kan.  237,  24  Pac.  Rep. 
492,  the  facts  were  a  chattel  mortgage 
was  properly  executed  and  recorde;),  and 
was  valid.  Tbe  mortgage  debt  was  not 
paid,  although  it  had  been  due  for  some 
time,  and  tbe  mortgagee  never  had  tbe 
actual  possession  of  the  property.  T.he 
wife  of  tbe  mortgagor  transported  the 
property  to  another  county,  and  placed 
it  in  posRessiun  of  a  broker,  who  sold  It 
to  others,  and  paid  over  the  proceeds  of 
the  sale  to  the  consignor,  the  wife  ot  the 
mortgagor;  and  all  this  waa  done  with- 
out the  knowledge  or  consent  ot  the 
mortgagee,  and  without  any  nctnal 
knowledge  on  the  part  of  the  broker  con- 
cerning tbe  mortgage  or  the  rlglits  of  the 
mortgagee.  Upon  these  tacts  it  was  held 
by  the  supreme  court  of  Kansas  that,  an 
the  mortgage  had  been  properly  filed  and 
recorded,  and  continued  to  be  a  valid  anb- 
slstlng  lieu  upon  the  properly,  tbe  i>roker 
waa  charged  with  notice  thereof,  and  <it 
the  rights  of  the  mortgagee,  and  that  by 
selling  and  delivering  the  property  to 
others  he  made  himself  liable  to  the  mort- 
gagee as  for  a  conversion  of  the  property. 
In  the  opinion,  at  page  242,44  Kan.,  and 
page  494,  24  Pac.  Rep.,  the  court  uses  this 
language:  "The  defendant  alao  cttea 
Hathaway  v.  Brayman.  42  N.  Y.  822.  In 
this  case  It  was  decided  that  a  mortgagor 
of  chattels  in  possession  has  a  right  tte- 
fore  default  to  sell  and  deliver  the  mort- 
gaged property  aubject  to  the  mortgage. 
This,  we  think,  la  good  law,  provided 
the  mortgagor  sella  the  property  In  good 
faith,  and  without  any  Intent  to  binder, 
delay,  or  defraud  bis  creditors,  and  es- 
pecially tbe  owner  of  the  mortgage  debt. 
If  the  mortgagor,  however,  should  sell 
tbe  mortgaged  property  without  refer- 
ence to  the  mortgage  debt,  or  with  any 
intent  to  hinder,  delay,  or  defraud  tbe 
holder  of  the  mortgage,  he  would  commit 
a  criminal  offense."  In  my  jadgment,  tbe 
rase  last  cited  states  the  law  correctly. 
While  it  may  he  true  that  a  mortgagor  ol 
chattels  still  retains  a  vendible  iotereat  in 
tbe  property,  it  Is  still  a  limited  and 
qualified  interest,  and  he  has  no  legal  or 
moral  right  to  »tell  or  dispose  ot  the  roort* 
gaged  property,  unleaa  tbe  sale  be  made 
expressly  subject  to  the  mortgage  and 
tbe  mortgagee's  rights.  A  sale  without 
reference  to  the  mortgage  la  In  Itself  an 
absolute  sale  in  hostility  to  tbe  mortgage, 
and  in  violation  to  the  mortgagee's 
rights;  and  upon  such  sale  tbe  mortgagee 
may   maintain  au  action  against  tbe 
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murtf^a;;orRS  for  a  conversion  of  the  prop-  | 
erty.  To  hold  otlierwlse  would.  Id  my 
oplnlui),  be  tantatDuniit  to  Rayin;;  tbot  a 
iDorticaffor  of  chattels  mieht  lawfully 
make  a  sale  of  the  mortftaKerl  chattels, 
which  vould.  Id  effect,  either  work  a 
fraad  apon  the  parchaser  or  upon  the 
mortgaKee;  aod  I  am  of  the  opiiilou  that 
the  true  rule  is  that  heRbalinot  lawfully 
be  permitted  to  do  an  act  which  will  la 
its  effect  perpetrate  a  fraud  upon  either. 
For  other  authorities  apun  this  branch 
of  the  case,  see  Howard  v.  Boms,  44  Kan. 
543,  24  Pac.  Rep.  9Si:  Marks  v.  Kubinson. 
»2  Ala.  09.  28unth.  Rep.  292;  Jones.  Chat. 
Mortg.  S  460.  and  eases  cited;  Bank  v. 
Metcalf,  40  Mo.  App.  4»4;  Pecklnbauffh  v. 
QoIIIIn,  12  Neb.  587.  12  N.  W.  Kep.  104; 
Worthlugton  v.  Uanna,  23  Mich.  531; 
Longey  v.  Leach,  57  Vt.  877. 

It  Is  further  contended  on  behalf  of  de- 
fendant Inerror  thafthepetttlondoesndt 
allege  that  the  defendant  ever  took  pos- 
session of  the  morticueed  property, orthat 
the  sheep  were  ever  sold  by  him.  It  does 
not  allege  that  the  proceeds  retained  by 
the  defendant  was  the  full  purchase  price. 
Did  It  contain  such  necessary  atlej(atioDH, 
In  addition  to  the  facts  alleged.  It  would 
still  fall  short  of  stating  a  cause  of  ac< 
tton."  And  in  support  of  this  proposition 
rites  the  following  aathorltles:  Jones, 
Chat.  Mortg.  S  461;  Ooulet  v.  Asseler,  22 
N.  Y.  225;  Hall  v.  Bank.  64  N.  Y.  550; 
Hathaway  v.  Brayman,  42N.  Y.322;  Man- 
ning V.  Munaghan,  28  N.  Y.  t>83.  It  la  true 
that  the  petition  does  not  allege  that  the 
defendant  ever  took  pcMSPsslon  of  the 
sheep,  or  that  he  sold  them ;  but  it  does 
allege  th.1t  the  defendant,  with  a  fraudu- 
lent purpose.  Instigated  and  advised  the 
mortgagors  to  sell  the  sheep,  and,  as  we 
have  oefore  stated,  the  sale  by  the  mort- 
gagors was.  In  effect,  a  conversion  of  the 
property;  and  tliat  not  only  by  thpin.but 
by  the  defendant,  who  procured  them  to 
make  the  sale.  (Cooley,  Torts.  127, 131 ;) 
and  the  plnlntllf  could  rightfully  sue  any 
or  all  of  those  who  participated  in  the 
sale,  (Peck)nbaugh  v.  Quillin,  12  Neb.  587, 
12  N.  W.  Rep.  104.)  1  think  it  does  fairly 
appfar  from  the  petition  that  the  proceeds 
of  the  sale  collected  and  retained  by  the 
defendant  was  the  full  purchase  price  of 
the  sheep;  the  sale  being, according  to  my 
construction  of  the  allegations  concern- 
ing It.  an  absolute  sale  of  the  entire  prop- 
erly In  said  sheep,  and  not  simply  a  sale 
of  the  mortgagors*  limited  and  guallQed 
property  right  m  them.  As  to  the  cases 
clteil  by  defendant  In  error.  It  will  appear 
from  examluatlon  that  the  cases  oftiouleB 
V.  Asseler,  suprn.  and  Manning  v.  Muna- 
ghan,  supra,  were  decided  upon  the  au* 
thorlty  of  Hull  v.  Caruley.  11  N.  Y.  501, 
which  cane  was  the  second  time  before 
the  New  York  court  of  appeals,  and  re- 
ported also  in  17  N.  Y..at  page  202.  in  all 
three  of  these  cases  the  facts  were  sub- 
stantially alike,  and  as  fnllows:  Before 
default  In  the  condition  of  the  mortgage, 
and  while  the  mortgagor  waa  in  ponses- 
slon  of  the  mortgaged  property  under  an 
express  provision  thereof  which  entitled 
him  to  the  possession  until  default,  the 
mortgaged  property  was  seized  under  ex- 
ecution against  the  mortgagor,  and  the 


Interest  of  the  mortgagor  therein  sold; 
and  it  was  hi>ld  under  such  circumNtances 
that  this  coulil  lawfully  be  done,  and  that 
the  oftl:er  making  the  seizure  and  sate 
was  not  liable  to  the  mortgagee,  although 
be  flold  the  property  generally,  without 
In  any  «ay  recognizing  the  lien  ol  tha 
mortgagee;  this  upon  the  ground  that,  in 
an  action  for  the  conversion  of  prijierty, 
the  plaintiff,  to  recover,  must  show  not 
only  a  property  In  the  tiring  converted, 
but  as  well  possession  or  the  right  to  the 
possession  at  the  time  of  the  conversion, 
and  upon  the  farther  ground  that  upon 
execution  aale  only  the  intertwt  of  the 
debtor  fsever  attempted  to  be  sold,  and 
the  doctrine  of  caveat  emptor  applies  In 
the  strongest  manner  to  purchasers' at 
such  sales.  But  It  is  only  when  tho  mort- 
gagor has  a  certain  ascertained  right  of 
possessiou  for  a  definite  period  that  an 
execution  can  be  levied  upon  his  interest. 
Jones,  Chat.  Mortg.  556;  PeckinbauKh  v. 
Quillin,  12  Neb.  5S6,  12  N.  W.  Rep.  1U4. 
Hence  It  does  not  seem  to  methattheNew 
York  cases  cited  In  any  manner  conflict 
with  the  views  liereinbetore  expressed,  uo- 
Ipbs  It  be  that  portion  ol  the  dec-lHii>ns 
which  holds  that  the  officer's  liatiility  is 
not  affected  by  the  fact  that  be  sold  the 
property  geueratly  and  without  regard  to 
the  mortgage.  As  to  this  particular  mat- 
ter, 1  must  confess  that,  notwithstanding 
my  very  high  respect  tor  tho  very  able 
court  rendering  these  decisions,  I  em 
more  impressed  with  the  reasoning  of 
Edwards.  J.,  in  the  dissenting  opinion  in 
Hull  V.  Camley,  11  N.  Y.  510,  than  1  am 
with  the  reasoning  In  the  opinion  of  the 
majority.  Hut.  however  this  may  be,  the 
facts  lu  the  cases  referred  to  and  the  case 
now  before  this  court  are  not  alike.  In 
this  case  default  had  occurred;  the  debt 
was  due  and  unpaid ;  anti,  such  being  the 
case,  the  plaintiff  at  the  time  of  the  sale 
was,  and  had  iteen  for  alongtlme, entitled 
to  the  polisesRlon  of  the  sheep.  If,  In  ob- 
jection to  this  statement,  it  should  be 
said  that  the  petition  does  not  set  forth 
any  of  the  conditions  of  the  mortgage 
further  than  that  It  was  to  secure  tne  debt 
due  the  plaintliT,  and  that  no  other  ron- 
dltlone  can  be  presumed,  the  ohjectlon 
might  be  admitted  as  valid.  The  conclu- 
sion would  be  the  same,  because,  if  there 
was  no  provision  In  the  mortgage  which 
authorized  the  murigagor  to  retain 
posfiesKt.jn  of  the  sheep  until  default,  then 
it  folluws  that  the  mortgagee  was  enti- 
tled to  the  possession  of  the  sheep  imme- 
diately upon  the  execution  of  the  mort- 
gage. Jones,  Char.  Mortg.  g  426,  and  cases 
cited.  In  the  case  of  Hathaway  v.  Bray- 
man,  42  N.  Y.  322.  the  ninrtgagor  sold  the 
mortgaged  horse  subject  to  the  mortgage 
while  in  possession  under  the  terms  of  tho 
mortgage.  His  vendee  sold  to  another, 
before  default;  and  while  In  possession  of 
the  last  purchaser  the  horse  died.  There 
was  no  tact  In  the  case  indicating  a  sale  la 
hostility  to  the  mortgage,  and  hence  this 
case  does  not  contlict  with  any  opinion 
herein  expressed.  Hale  v.  Bank,  64  N.  Y. 
550,  was  not  a  case  In  which  a  mort- 
gagee's rights  were  Involved.  The  r>lalo- 
tin  hail  a  mere  equitable  lieu  upon  the 
property,  and  nothing  more.   He  could 
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not  even  upon  dpfnalt  hare  taken  pOHHes- 
rIud  of  the  property.  All  that  ba  cuald 
do  would  have  been  by  aome  appropriate 
Judicial  proceediDK  to  have  auhjected  the 
property  to  the  satlsfnctlon  ol  blti  de- 
mand.- The  dereodants  were  mortKageee, 
nbo,  after  delaalt  Id  a  replevia  auit.  re- 
covered poBseeBion  of  the  groode  from  the 
martRaKora.  und  under  the  power  con- 
tained Id  the  mortfsaee  sold  the  property. 
The  court  expreettly  fonnd  that  only  the 
iDortKaKorg*  rlKht  ID  the  property  was 
sold.  It  was  not  shown  that  the  pnr- 
cbaser  bad  or  bad  not  notice  of  the  plain- 
tiff's Ileo.  Id  fact,  do  attempt  was  made 
to  show  that  the  sale  was  In  hostility  tn 
plaintlfi'f*  lien ;  and  the  court  held  defend- 
ants not  liable  to  ptalntirt.  This  case 
was  previously  before  (he  conrt  upon  de- 
murrer to  plaintiff's  petition,  and  Is  report- 
ed in  49  N.  Y.  626.  Thenefond  countln  the 
petition  was  Tery  general  in  its  alleKatlona, 
not  setting  them  forth  so  speclAcally  and 
directly  as  does  the  petition  In  this  case, 
and  the  court  held  that  the  action  of  the 
cunrt  tn  sustaining  the  demurrer  was  er- 
runeouH,  and  reversed  the  case;  and  hence 
]  can  see  nothing  In  thtv  case  which  con- 
flicts with  the  views  berflnbefore  ex- 
pressed, but,  on  the  whole,  the  opinion  of 
the  cuort  npon  the  exceptions  to  the  or- 
der sustaining  the  demurrer  (49  N.  Y. 
6*2(i)  sireiiKtlicns  me  in  the  belief  that  the 
faetAHtated  In  the  petition  in  this  case 
do  set  forth  a  cause  of  action. 

Ills  further,  on  behalf  of  defendant  In 
error,  urged  that,  inasmuch  us  the  mort- 
gage was,  under  onr  statute,  a  mere  lieu 
npon  the  mortgaged  property,  there 
was  uo  estate  or  title  in  the  mortgagee 
whli-h  cotilil  be  converted.  The  proposl- 
tiun  is  stated  as  follows:  "The  leteal  title 
to  the  property  was  never  lu  the  plaintiff. 
Under  our  law  u  chattel  mortuugelsa 
mere  security,  under  which  n<i  title  can 
pass  except  by  foreclosare.  After  cnndl- 
tlnn  broken;  as  well  as  before,  the  mort- 
gagor was  the  absolute  lei^al  and  equita- 
ble owner  of  the  sheep  in  question,  and 
as  such  had  a  vendible  liitercHt  which  he 
conid  riglitfully  sell  and  deliver  to  the 
piin-huser,  subject,  uf  course,  to  the  lien 
of  the  mortgage.  Under  similar  statutes 
In  other  states,  prescribing  a  statutory 
mode  f>f  fureelosnre.  It  Is  beld*that  the  old 
theory  of  the  common  law  no  longer 
obtains,  and  that  both  before  and  after 
default  the  lefcal  estate  and  a  vendible  in- 
terest remains  In  the  mortgagor."  And 
In  support  of  this  propoHltlon  we  arecited 
to  eases  froui  Uregou,  Washington,  North 
Dakota,  and  Michigan.  In  the  cases 
cited.  Including  two  early  Oregon  cases. 
It  Is  held  that  a  chattel  mortgage  Is  a 
mere  lien, and  conveys  no  title  to  the  mort- 
gagee until  foreclosure;  but  the  great 
welKht  of  authority  is  the  other  way. 
Without  further  enltir^ing  upon  the  mat- 
ter, I  will  content  myself  by  referring  to 
Case  Threshing-Mach.  Co.  v.  Campbell.  14 
Or.  460,13  Hac.  Rep.  3*24,  In  which  the  cases 
from  the  state  cited  by  defendant  are 
overruled.  In  the  opinion  the  court, 
speaking  by  Thayer,  j.,  concerning  the 
Rortgnaee's  rightAfterde(uult,Hny:  "The 
mnrtiragee  then  has  a  right  to  the  thing, 
and  may.  It  a  delivery  uf  It  to  him  on  de- 


mand is  refused,  maintain  an  action  !n 
the  nature  of  replevin  to  recover  it.  Hav- 
ing a  claim  upon  the  property,  a  right  to 
Its  possession,  coupled  with  the  right  to 
have  it  sold  to  satisfy  his  claim,  is,  it 
seems  tome,  more  than  a  lien;  It  Is  a 
qualified  ownership.  Posseiislon  Is  prop- 
erty when  Itlncludessolmportant  a  right. 
The  right  of  possession  is  a  species  of  title. 
It  is  a  dominion  over  the  thing;  not  for 
all  purposes,  perhaps,  but  for  a  substan- 
tial edrautage  to  the  party.  He  may  ob- 
tain control  over  It  ns  a  right,  and  hold  It 
as  against  every  one  until  the  mortgagor 
performs  the  conditions  of  the  mortgage. 
*  *  *  Conceding  that  he  has  a  special 
property  In  the  thing  moi-tgiiged  after  the 
conditions  of  the  mortgage  are  broken, 
concedes  to  him  the  right  to  recover  for 
its  unauthorised  conversion.  If,  there- 
fore, the  appellant  wronKfully  dlHposed  of 
the  property  Id  question,  he  was  liable 
iu  damages."  In  my  Judgment,  the  law 
is  correctly  stated  In  the  above  quotation. 
In  considering  this  case  I  have  Investi- 
gated it  along  the  line  of  reasoning  fo1> 
lowed  by  counsel  for  the  defendant  in  pr- 
ror,  for  the  reason  that  in  this  argument 
they  were  thorough  and  forclMe,  and 
stated  every  proposition  and  cited  every 
authority  which  could  be  stated  or  cited 
to  uphold  Che  onler  of  ihe  court  below. 
The  conclusion  to  which  I  have  arrived 
is  that  plaintiH's  piiitlon  does  set  lorth 
facts  sufficient  to  cunstltute  a  cause  of  ac- 
tion against  the  defeiidflut.  All  forms 
of  actions  having  been  abolished  by  our 
Code  of  ('ivU  Procedure,  no  questhm  cun 
arise  In  this  case,  as  at  rommon  law.  as 
to  whether  an  action  of  trover,  trespass, 
case,  or  for  money  had  and  received  was 
the  proper  remedy.  It  is  sutficient  that  It 
fairly  appears  that  the  defendant  Is  guilty 
of  a  wronuful  conversi<m  of  plaintiff's 
property;  thnt  by  means  anil  as  the  re- 
sult of  such  conversion  dcfendantohtalned 
a  sum  of  money  largely  in  excess  of  plain- 
tiff's debt;  that  the  measure  of  plaluttlf's 
recovery  Is  the  amount  of  his  debt  secured 
by  the  mortgagt?,  and  this  umoiint  the  de- 
fendant ought  In  equity  and  good  con- 
scieure  to  pay  over  to  the  pinintitf.  Be- 
fore recovering  from  defendant,  plaintiff 
was  not  required  to  look  to  the  personal 
resixmslblllty  of  Lawrence  &  McOIbhon, 
nr  tu  show  their  Insolvency,  or  to  follow 
the  sheep.  Having  His  remedies,  he  conid 
elect  to  pursue  any  of  them.  Bank  v. 
Meyer,  (Ark.)  20  S.  W.  Rep.  408,  and  cases 
cited  therein.  Ths  Judgment  of  the  dis- 
trict court  uf  Albany  county  is  reversed, 
and  the  cause  remanded  to  that  court  for 
further  proceedings  In  accordance  with 
tbe  views  herein  expivssed. 

tiROESBECK.  C.  J.,  concars. 

CONAWAY.  J.,  (dissenting.)  T  cannot 
concur  in  tbe  conclusion  of  the  court  In 
this  cnse.  The  petition  Is  In  the  nature  of 
a  bill  iu  chancery,  brought  by  plaintiff  In 
error  for  enforcement  of  the  lien  of  n  mort- 
gage npon  personal  property,  which  prop- 
erty bad  been  sold  by  the  mortgagors; 
not  against  the  property  In  tbe  hands  of 
the  purchaser,  nor  against  the  proceeds  of 
tbe  sale  in  transitu  or  in  tbe  bands  of  the 
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mortffaf^ora.  but  against  the  prnceedH  In 
the  haiiiis  of  defetidaut  In  error,  to  whom 
tbey  had  been  paid  in  dlHcharge  uT  an  an- 
tecedent Indebted nesR  of  the  niortguffurfl 
to  blm.  Thecnort  bein^  iinaniinouAly  of 
the  opinion  that  the  lien  of  the  uiortgaKe 
does  not  follow  the  proceeds  under  the 
luctg  alleteed,  the  petition  la  not  now  cod- 
sliJered  &h  a  pleading  seeking;  rqnitable  re- 
lief, but  ue  a  declaration  ht  la  w  fn  the  na- 
ture ut  trover,  treupnas.case.or  for  money 
had  and  received,  or  somethinK  of  that 
fctndt  I  am  not  objecting  to  this  way  ot 
eoDBlderlng  It.  If  the  petition  states  a 
eautie  of  action  of  any  nature,  the  demur- 
rer shonld  have  been  ovurrDled.  I  concur 
in  the  view  of  the  court  aa  expreneed  hi  the 
opinion  of  Clark,  J.,  that,  in  order  to  con- 
Htitutea  cause  of  action,  the  sale  ol  the 
property  inuHt  hare  been  made  Id  hostili- 
ty to  the  mortKase  lien.  I  du  not  ander- 
Htand  tliis  to  be  alleged  Id  the  petition. 
The  allegation  la  that  the  mortgaKorssold 
all  of  the  sheep.  This  Is  a  comnion  form 
of  ritalement  of  a  Kale  of  mortgaged  prop- 
erty by  the  mortgagor  when  be  aellH  sub- 
ject to  tlip  mnrtgage.  It  Is  not  an  allega- 
tion, or  equivalent  to  an  allegation,  that 
heaellHln  taostiliLy  to  the  mortgaKC.  It 
furaiahea  no  information  as  to  whether 
the  sale  waH  In  boHtlllty  to  the  Intereatri  ot 
the  mortgagee  or  not.  It  la  tu  be  pre- 
sumed it  was  not,  for  the  contrary  would 
be  tAt  presume  a  fraud  or  a  crime  or  both. 
If  plaiutlff  In  error  were  charged  with  the 
erlmen  (alal,  either  lu  law  or  morals,  in 
that  lie  allegea  that  the  mortgagora  aold 
all  of  the  abeep,  whereas  to  truth  and  in 
fact  they  did  not,  but  aold  only  their  own 
Interest.and  sold  subje^'t  t"a  mortgage  of 
plaintin  In  error,  the  insufficiency  of  the 
allegation  would  be  abundantly  appar- 
ent. Some  indignation  would  be  excusa- 
ble In  plaintiff  lu  error,  as  he  would  re- 
tort: "What  are  yon  talking  about? 
Wlien  I  state  that  certain  persona  sold  a 
property,  will  yon  Infer  that  I  state  far- 
.thertbat  they  aold  some  other  person's 
property  or  interest  besides  their  own.  or 
unlawfully  or  criminally  Interfered  with 
such  iu  terest,  and  flccuae  me  ot  falsehood 
by  Inference?  I  said  that  the  mortgagors 
sold  all  of  tbe  sheep,  which  Is  strictly 
true.  They  did  sell  and  deliver  every  one 
of  them.  You  say  they  sold  the  sheep  sub- 
ject to  u  mortgage  of  plaintiff  in  error.  I 
never  said  anything  to  tlie  contrary.* 
But  It  is  to  be  remembered  that  the  alle- 
gation in  thiH  case  Is  that  tbe  mortgage 
was  In  full  force  and  effect.  A  chattel 
mortgage,  under  our  law,  Is  kept  in  f nil 
lonte  and  effert  by  record  In  the  first  In- 
stance, and  by  proper  renewals  ot  tbe  rec- 
ord by  affidavit  after  the  expiration  of  a 
certain  time.  When  these  fall,  the  mort- 
gage ceases  to  be  valid  as  tocreilltors  and 
sntmequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  considera- 
tion. It  was  urged  in  tlieoral  argument 
by  counsel  tor  plHlutlH  in  error  that  the 
sale  might  have  been  made  to  one  who 
purchased  In  good  fHlth  and  tor  a  valua- 
ble consideration,  and  BO  to  the  destruc- 
tion of  the  mortgage  lien.  This  Is  not 
possible  while  the  mortgage  is  in  full  force 
and  effect.  The  record  notice  Implied  lu 
this  Ntatement  etfectually  disposes  ot  all 


questions  of  good  or  bad  faith.  It  is  In- 
consistent with  good  (aith  in  any  <ine  at- 
tempting to  purchase  or  to  deal  with  the 
mtirtgatEed  property  In  any  way  In  liostil- 
ity  to  tbe  interrata  ot  the  mortgagee.  It 
dispenses  with  the  nef-eKslty  of  the  mort- 
gtigors  expressly  mentioning  the  mort- 
gage as  anexerclseof  good  faith.  All  par- 
ties dettling  with  the  mortgaged  property 
do  so  with  continual  notice  of  the  exist- 
ence ot  the  mortgageaudof  Its  terms;  and 
this  C4»nHtructlve  notice  of  the  record  Is  of 
the  same  legal  effect  as  though  the  mort- 
gagors, In  connection  with  every  proposi- 
tion and  remnrk  they  made  In  effecting  the 
sale,  had  continually  repeated:  "This 
property  is  incuiubered  to  the  amount  of 
by  a  mortgage  In  full  force  and 
effect  in  favor  ot  Joseph  S.  Cone."  No  ac 
tnal  mention  ot  the  mortgage  was  neces- 
sary in  mabing  the  sale.  Tbe  record  was 
doing  that  ctintlnuously  as  to  all  parties 
to  the  truuHactlon  and  everybody  else. 
The  sale  could  have  been  made  in  hostility 
to  tbe  mortgage  only  by  some  express  un- 
derstanding or  agreement  ,by  the  parties, 
or  some  of  them,  to  do  something  In  addi- 
tion tiitl^e  selling  of  the  property  on  the 
one  part  and  the  purchase  of  It  on  the 
other;  as  to  deny  the  rights  ot  the  mort- 
gagee, ur  to  resist  him  In  enforcing  them, 
or  to  sell  the  property  tu  be  consumed,  or 
scattered,  or  removed  to  a  distance,  or 
something  equivalent.  Nothing  ot  this 
kind  is  alleged.  The  caKes  cited  by  tbe 
conrt  are  not  Inconsistent  with  this  view, 
but,  in  tbe  main,  sustain  tt.  Neither  can 
such  u ligation  ot  something  done  be  In- 
ferred from  any  allegation  of  intent.  An 
ajt  Is  one  thing.  An  Intent  Is  another 
thing,  of  an  entirety  different  nature.  An 
Intent  cannot  be  equivalent  to  an  act, 
'  though  It  may  be  an  Important  element  lu 
a  cause  ot  action  in  addition  to  the  requi- 
site acta.  Neither  Is  the  wanting  allega- 
tion to  be  Inferred  from  the  further  allega- 
tion that  no  property  was  left  to  which 
plaintiff  In  errorcould  resort  tor  the  collec- 
tion of  his  debt.  No  withdrawal  or  re- 
moval of  such  property  being  alleged,  the 
nllegatlon  that  none  was  left  is  not  per- 
tinent or  material.  I  am  uf  the  opinion 
that  the  Judgment  of  the  district  conrt 
snstainlng  thedemurrershonld  beaarmed. 
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LBWIS  T.  liBWIS  et  sL 

(Suprane  Coart  of  Idaho.    May  15,  1833Ji 

BBBCLTINO  TsiTftTS — EVIDKXCE — NOSBUIT. 

1.  Under  nibdiviiion  5,  3  4354.  Rev.  SL 
1SS7,  tbe  court  mar  enter  a  jadsmeut  of  non- 
suit where  the  ^lamtiS  falls  to  prove  a  suffi- 
cient case  for  a  jury. 

2.  The  evidence  shows  that  plalntitf  estab- 
lished a  resulting  trust  in  Us  favor,  and  made  a 
prima  facie  case. 

S.  The  court  erred  In  entering  a  judgment 
of  nonsuit. 

(S]*Iiabu8  by  the  Court.) 

Appeal  from  district  court.  Bingham 
county;  D.  VV.  Standrod,  Judge. 

Action  b.r  Hamuli  Lewis  against  Hy- 
man  Lewis  and  others  to  recover  real  es- 
tate. From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.  Reversed. 
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Spenre  A  niainiRni,  Jonn  A.  Bafcley.and 
JJnwlQy  &  Reeves,  for  appellant.  T.  L. 
Ulenn  and  H.  W.  Huilth,  Jur  rcepondeots. 

SULLIVAN,  J.  Thla  action  was 
bruught  Ity  the  appellant  to  cdmpf^l  tlie 
respDDiieote  to  convey  the  title  to  lots 
14  aiirl  15.  in  block  448,  and  lot  7.  bloik  4MQ, 
and  lota  4  and  S.  In  block  4S6,  in  the  town 
of  Pouatello.  The  complaint,  amonie  oth- 
er things.  ulleseM  that  plaintiff.  In  the  year 
li^lil,  furnlahed  the  defendants  the  sum  of 
9165,  til  be  uhed  by  defendnnts  in  the  pnr- 
cbniie  of  the  above-ileHcribed  town  lota; 
that  Bald  lots  were  sold  at  public  sale,  un- 
der and  by  virtue  uf  an  apt  of  cunKreBs: 
that  defendants  purchaaed  aaid  lots  for 
and  on  behalf  itl  plaintiff,  and  thereafter, 
with  Intent  to  defraud  plaintiff,  they  tonk 
the  title  thereto  in  tlielr  own  iiamoR.  and 
refuse  toconvey  to  plaintiff.  The  answer 
is  a  specific  denial  of  the  allefiratlonii  of 
the  complaint.  The  case  was  tried  by  the 
court  without  a  Jury,  and  at  the  close  of 
plaintiff's  testimony,  on  motion  uf  delend- 
ants,  a  nonsuit  was  Kranted.and  Juuk- 
meat  entered  ajratnat  htm.  A  motion  for 
a  new  trial  was  interpoaed  and  overruled'. 
This  appeal  is  from  the  JudKnient  and  or- 
der denying  the  motion  for  a  new  trial. 

The  main  question  prutented  by  the  rec- 
ord for'  determination  is  whether  the 
conrt  erred  in  Kmntlng  a  nonmilt.  The 
Judgment  of  nunsulc  was  granted  nnder 
subdivision  5,  §  4354.  Bev.  8t.  18^7,  which 
la  that  a  Judgtneut  of  nonsuit  may  he  en- 
tered "by  the  court  upon  motion  of  the 
defendant  when  upon  the  trial  the  plain- 
lift  fails  to  prove  a  sufficient  cause  for  the 
Jury."  Tlie  record  contains  the  evidence 
given  at  the  trial,  and  estahliHhes  the  fol- 
loKine  facta:  That  a  firm  by  name  of 
Lewis  Bros,  waa  doing  baslness  as  mer- 
chantH  at  the  town  of  Montpeller,  Bear 
Lake  county,  Idaho,  and  a  firm  by  the 
aame  name  was  doing  business  ss  nier- 
chnntR  at  PocatelJo,  Bingham  conuty. 
The  Mootpeller  firm  was  composed  of  the 
appellant  and  Uyman  Lewl^,  one  of  the 
respundente.  and  the  Pocatello  firm  was 
compoHCHl  of  the  respundents.  The  rec- 
ord-showa  that  appellant  had  removed 
five  dwelling  honaea  fntm  the  town  of 
Hhoshone.  and  had  placed  them  npon  the 
lots  descrltied  In  the  complaint,  at  which 
time  the  title  to  the  lots  was  In  the  Unit- 
ed iStates.  RpHpondents  acted  as  the 
agents  of  appellant  in  renting  said  houses 
and  collecting  the  rents  therefrom  and  in 
keeping  auld  bnlldlDga  in  repair.  The  ex- 
pense of  removing  said  bulldlngB  from 
Shoshone  to  Pocatellu  and  the  repairing 
of  the  same  was  charged  to  appellant  la 
his  private  account  with  suld  firm.  On 
July  14.  iSDI.the  respondents  wrote  the 
followine  letter  to  the  appellant:  "'Po- 
catello, Idaho,  Jnly  14th,  1891.  Mr.  Ham 
Lew  is,  Mun  •  peller,  Idaho,  Dear  Bro. : 
They  are  selling  lots  now,  and  we  are 
very  poshed  for  money.  The  following 
are  your  five  houses,  and  what  the  lots 
are  appraised  for:  Two  lots,  $(15:  one 
lot,  »25;  two  lots.  9S5;  total,  $175.  We 
don't  know  what  they  will  sell  for,  hut 
you  would  help  us  a  great  deal  by  sending 
us  the  above  amount,  as  we  need  all  the 
money  we  got  to  buy  our  own  lots,  and 


we  don't  know  what  we  are  going  to  do. 
*  *  *"  The  record  HhowsthAtln  the  lat- 
ter part  of  July.  IH9],  and  before  said  lots 
were  sold  by  the  government,  the  respond- 
ent Simon  Lewis  visited  Montpeller.  and 
had  a  conversation  with  the  appellant  in 
regard  t<)  suld  lots,  and  then  lold  apppl- 
lant  to  send  them  money,  and  they  would 
attend  to  buying  iraid  lots  tor  appellant. 
This  conversation  Is  sworn  to  by  appel- 
lant and  i>ne  H.  Glses.  a  witness  on  btrhnlf 
of  plaintiff.  Hnid  witness  testified  as  fol- 
lows: "I  was  In  Montpeller  September 
last,  and  was  clerking  for  I^ewis  Bros. 
Mr.  Simon  Lewis iraineto  Montpeller  some 
five  or  kIx  days  beforo  (lia  lots  were  to  be 
sold  at  Pocatello,  and  said  that  he  want- 
ed some  money  to  purchase  the  lota  on 
which  your  bouses  stand.  He  said  lie 
did  not  know  how  much  It  would  come  to, 
but  would  like  him  to  spare  threehundred 
dollars;  and  Sam  said:  'AH  right;  you 
purchase  these  lots  tor*meat  whatever 
they  amount  to,  and  if  they  are  more  I 
will  send  you  the  balance.'  Simon  said  : 
'Allrieht;  we  will  tclecraph  yi>u.'  I  saw 
the  telegram.  It  came  some  time  in  July, 
1891.  The  telegram  read:  *tjend  money 
nt  once  to  purchase  your  lots.*  He  sent 
them  two  ciifcks — one  for  two  hundred 
dollars,  and  one  for  one  hundred  dullnrs-^ 
the  same  day  the  telegram  came. "  Copie.H 
of  the  two  checks  are  contalne<l  In  the 
record,  and  bear  date  of  July  80,  1S91. 
Witness  tilses  further  testtfled  that  they 
said  they  bought  the  lots  cheap ;  $165  was 
all  they  cost;  and  that  Samsent  them  the 
money  that  bought  ihem.  The  record 
contains  the  folio wiag letter:  "Pocatello, 
Idaho,  Jul?  81.  1S91.  Lewis  Bros.,  Munt- 
neiier.  Idaho:  We  got  two  of  your  lots 
at  the  appraised  value.  We  think  there 
will  benu  danger.  [Signed]  LewiaBroa." 
The  recbrd  also  contains  a' copy  of  the 
private  account  of  appellant  with  Lewis 
Bros.,  of  Pocatello,  who  are  the  respond- 
ents. This  account  contains  numerous 
Items, — <ine  for  freight  on  houses,  $i'.i9.k2; 
for  nails,  glass  for  windows,  and  oue  fur 
addition  to  bousi^H,  f  ISO;  also  one  Item  as 
follows:  "August  5.  Paid  for  lots, 
fl*^."  The  accountalsu  contains  a  credit 
item  without  date  as  follows:  "By  land 
not  paid  as  notice  given,  $165."  It  ap- 
pears that  there  wasa  dlsKulution  of  part- 
nership about  the  Ist  of  September,  1891, 
and  appellant  executed  a  morteage 
which  bears  date  September  8.  1><91.  tn 
the  resi:nndentH.  to  aecnre  the  payment 
of  $10,797.42,  and  by  anid  mortgage  gave 
respondents  security  for  the  payment  of 
said  sum,— the  lots  above  described,  with 
certain  other  property. 

There  Is  no  conflict  of  testimony  In  this 
case.  The  evidence  shows  that  the  appel- 
lant removed  from  Shoshone  five  dwelling 
houi<e8  to  Ppcatello,  and  placed  them  up- 
on the  lotKin  question,  expended  conaider* 
able  moneyjn  putting  the  same  in  repair 
and  erecting  additions  thereto.  Theap* 
pellant  had  a  conversation  with  respond- 
ent. In  which  he  agreed  to  attend  to  the 
purchasing  said  lots  forhlm.  In  the  letter 
above  quoted  of  July  14,  18U1,  respondents 
notified  appellant  of  the  appraised  valtie 
of  said  lots,  and  reqnest«d  him  to  send 
them  money  to  pay  for  them.   On  July 
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30th  reapondente  wired  appellant,  "^Send 
inoiioy  at  once  to  |>nrchaHeyoar)ott!,"aii<l 
in  re8puiiHe  thereto  appellant  sent  tliem 
$300;  and  tin  July  ^1, 1891,  reepondentH  tii- 
furmed  appellant  by  letter  as  follows: 
"  We  got  two  ulyour  lots  at  the  apprHlRec) 
value.  We  think  tberewUI  benodanf;er;'* 
and  of  date  AuffURt5th  respondenta charge 
appellant  with  f  165,  the  cuat  price  of  eaid 
lota;  and  on  September  8(1  rolluwlns  they 
take  a  mortgage  on  Haid  lota  to  secure 
the  payment  of  a  snm  of  money  owing 
from  appellant  to  them.  Respondeuta 
contend  that  appellant  failed  to  entab- 
llflh  a  resulting  trust  la  his  favor,  and  cite 
Olcott  V.  Bfuum,  17  Wall.  44,  wbereio  the 
court  said:  "Such  a  trust  must  arise,  if 
at  all,  at  the  time  the  porchase  Is  made. 
The  funds  must  tiien  be  advanced  and  in- 
vested. It  cannot  be  created  by  after-ad- 
vances, or  funds  subsequently  furniahed." 
The  principle  there  stated  siipporta  the 
contt'tttlon  of  tbe  appellant,  and  Is 
against  that  of  respondents.  In  the  case 
at  bar  the  funds  for  the  purchaae  of  the 
lots  were  furnished  by  uppellaatbefore  the 
purchase  waa  made.  If  the  appellant  in 
this  case  failed,  under  subdivision  6,  S  4354, 
supra,  "  to  prove  a  sutflclent  case  for  a  ju- 
ry," we  think  it  would  he  most  dlfflcnlt  to 
prove  one.  To  permit  respondents  to 
hold  the  lota  in  eoDtroversy,  with  the 
bouaea  and  Improvements  placed  thereon 
by  the  money  of  oppellaut,  under  the 
above  evidence,  would  be  mostinequitable 
and  unjust.  The  court  erred  in  granting 
u  jud;>meiit  of  nonsuit,  and  erred  in  not 
granting  a  new  trial.  The  judgment  of 
the  cuifrt  below  is  reversed,  and  a  new 
trial  gruntftd,  with  costs  of  this  appeal 
in  favor  of  appellant. 

HDSTdN.  C.  J.,  and  MOHGAN,  J.,coa- 
enr. 


a  Idabo  [Haab.]  6S0) 

HAWKINS  V.  SPOKANE  HyDBAULIO 
MIN.  CO. 

(Supreme  Court  of  Idaho.    May  15,  1893.) 

Ml  XI  NO  PaKTSKHSUIP— CoSTilOL — ACCODNTISQ. 

1.  Under  the  Statutes  of  Idaho,  the  party 
or  parties  owning  a  majority  interest  in  a  mln- 
inji  claim  or  mine,  in  the  absence  of  any  specific 
agreement  to  the  contrary,  have  the  right  to 
the  control  and  manaRumeat  of  the  same,  siib- 
jeot  to  the  laws  of  the  United  States  and  ofl 
this  state. 

2.  Whore  a  mining  corporation  works  a 
mining  claim  in  which  it  has  a  minority  inter- 
est, apainst  the  protest  of  the  majority  interest, 
and  mingles  with  the  sold  extracted  therefrom 
a  portion  of  sold  from  its  own  claim,  without 
the  consent  of  the  other  party,  and  the  quantity 
and  value  of  sncfa  portion  Is  unknown,  it  can- 
not recover  the  gold  so  mingled. 

(SyUabug  by  the  Court.) 

Appeal  from  district  court.  Shoshone 
county;  J.  E.  HuHeman,  Judge. 

Action  by  William  J.  Hawkins  against 
the  Spokane  Hydraulic  Mining  Company 
for  an  injunction  and  an  accounting. 
From  the  Judgment  entemd,  plaintiff  ap- 
peals. Itcversed. 

Woodfl  &Heybnrn. for  appellant.  Chas. 
W.  O'Nell  und  Albert  Hagan,  for  rwpond- 

flDt. 


MOIIGAN.  J.  This  case  waa  before  ttals 

court  on  appeal  from  an  order  refusing  an 
injunction,  and  iq  reported  In  28  Pac.  llep. 
433.  The  fact*!  are  snfflclently  stated  in 
that  opinion,  and  ft  Is  unnecessary  hero  to 
repeat  them.  It  was  there  decided  that 
the  plaintiff,  owning  seven-eighths  Interest 
la  the  mining  property,  was  entitled  to 
control  the  roeauB  used  and  the  method 
adopted  In  working  the  mine,  and  the 
cause  was  remanded,  with  direction  to  the 
court  below  to  grant  the  injunction  to  re- 
atrain  the  defendant  from  working  said 
mine,  except  In  the  manner  directed  by 
plaintiff,  to  compel  the  defendant  to  pay 
all  the  proeeeda  of  the  work  done  by  tbe 
defendant  into  cnnrt,  and  compel  an  ac- 
counting by  thedefeudant.  In  accordance 
with  the  above  direction,  the  case  was 
again  called  before  the  district  court  of 
Slioshnne  county.  An  injunction  issued, 
enjoining  said  company  from  working  said 
mine.  The  defendant  was  compelled  to 
pay  the  proeeeda  of  tbe  work  already  done 
into  court,  which  then  proceeded  tu  take 
tbe  required  action,  dlstrlbnted  tbe  pro- 
ceeds, and  rendereii  final  Judgment  therein. 
From  the  aald  judgment  npportionir.g  tbe 
said  proceeds  of  tbe  mine  an  appeal  la 
taken  to  this  court. 

Upon  said  accounting  the  defendant  put 
In  the  following  account,  which  was  al- 
lowed by  thecnuft  aa  appears  by  dndlngf 
Nn.  4,  to  wit:  Placer  gold  washed  and 
extracted  by  defendant  from  the  Niagara 
mine,  together  with  a  small  quantity 
taken  from  tbe  "Hatched  Area"  In  tbe 
Bosa  claim,  which  said  Rosa  claim  was 
owned  by  the  defendant,  910,.5()4.S6.  Tbe 
court  also  finds  that  the  amount  of  gold 
found  in  snld^fjatcbed  Area, "and  belong- 
ing exeluslvely  to  thcdetendant.  wa89ri8:j.- 
QO.  This  amount  tbectiurt  deducts  from 
tbe  total  sum.  leaving  tbe  sum  of  f  9,1)21. 2B 
as  being  tbe  amount  taken  from  the  J4iag- 
ara  claim.  The  court  finds  that  the  total 
amount  neceesarily  exi}ended  by  the  de- 
fendant for  working  the  said  claim  and 
the  "Hatched  Area"  for  labor,  material, 
and  anpiilles  furnished,  exclusive  of  any 
charge  for  water.isf r),8."i.9y.  That  the  de- 
fendant used  and  furnlKht'd  divers  tools, 
pipes,  two  giants,  sundry  lines  of  Oiime, 
etc.,  the  exclusive  property  of  defendant, 
111  days,  the  reasonable  valtieof  the  lise  of 
which  waa  ;f550.  That  the  fair  proporilun 
of  all  the  expenses  chargeable  to  the  said 
"Hatched  Area"  on  the  Kosa  claim  la  tho 
sum  of  $:i56.16,  being  one  eighteenth  thereof, 
leaving  the  total  amount  neceasnrlly  ex- 
pended in  working  th?  NiuKara  claim 
050.77.  That  about  f  l,2U<t  thereof  was  ex- 
pended in  preparing  ground  on  the  Niagara 
claim  for  future  work,  and  Is  allowed ;  and 
the  defendant  is  allowed  for  the  use  of  thn 
water  for  washing  said  Niagara  claim  tbe 
sum  of  ¥-*,480.31,  being  a  sum  equal  to  one 
fourth  of  the  total  sum  of  gold  taken  from 
tbe  Niagara  claim.  Tbe  lotul  amount  al- 
loweil  to  the  defendant  Is  the  sum  of  $8,- 
635.08.  The  balance  to  be  divided  between 
the  pltiintinand  the  defendant  Is  the  sum 
of  $1.3SA.I8,  as  the  proQt  made  in  worklnir 
said  Niagara  claim,  of  which  the  plaintiff 
Is  to  receive  seven-eighths,  to  wit,  »1.212.- 
91,  and  the  defendant  is  entitled  to  receiva 
fl73.2i.   Judgment  was  entered  in  tbls 
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canee  in  accordance  nitb  tbie  findlnff,  to 
all  of  wbicb  fludlngs,  and  to  the  judgment, 
tbe  plaintiff  then  and  there  excepted,  and 
bringa  the  caHe  by  appeal  tu  thla  court. 

Tu  set  an  idea  of  the  condition  uf  thta 
property  before  and  at  tbe  time  the  «ork 
that  la  i-oraplained  of  was  done,  we  quote 
truni  tbe  teHtltnony  of  Mr.  Coulter,  who, 
In  tbe  year  1}489,  owned  the  one-eighth  In- 
terest in  tbe  Niagara  claim,  which  he,  be- 
fore the  commencement  of  this  work, 
tmnitferred  to  tbe  defendant,  and  Coulter 
waa  alHO  a  large  owneF  In  tbe  water  right 
and  machinery  of  tbe  defendant,  and  the 
manager  uf  the  corporation,  when  this 
work  was  done  ou  the  Niagara  claim  in 
tbe  year  lt*9^.  It  relates  a  conTeraation 
between  the  plaintiff  and  atild  Coulter  be- 
fore thecummencemen  tot  this  work.  Coul- 
ter saya:  **I  called  him  [Hawklue]  into 
the  ofBce  for  the  purpose  of  determining 
whether  or  not  It  was  pnulble  to  make 
an  agKainent,  under  any  rondittouB;  and 
bis  demandfl  were  so  oatrageoua,  accord- 
ing to  my  notions,  that  it  wan  linposKlble 
for  ne  to  agree,  and  I  called  bis  attention 
to  the  fact  that  tbe  last  time  we  worked 
the  ground  together,  and  on  tbe  day  of 
the  final  clean-np,  wfalcb  waa  made  In 
that  we  botb  agreed  that  under  tba  pres- 
entayalemtbeground  could  not  be  worked 
at  all  and  pay  expenses,  and  that  be  asked 
me  to  go  to  Mr,  Mills,  and  submit  a  prop- 
osition for  the  Bale  of  tbe  property.  I 
aaked  him  if  be  remembered  the  proposi- 
tion he  asked  me  to  submit  to  Mr.  Mills, 
and  he  aaid  he  did.  but  he  said, '  The  con- 
ditions have  changed,  and  I  prupuae  to 
take  advantage  of  them.*  And  I  aays, 
'Yon  don't  propose  to  work  the  ground?' 
and  he  Bays,*  No.'  'Well,*  I  saya.  *I  do.' 
He  says.'I  will  stop  you.'  I  told  him  that 
it  was  not  in  the  books,"  etc.  This  testl- 
inony  of  Coulter's,  it  seema  to  me,  is  the 
key  to  the  whole  altuatlon.  Prior  and  np 
tu  1889  Gonlter  waa  the  owner  of  one- 
elKhth  uf  tht  Niagara  claims,  and  Haw- 
kins waa  tbe  owner  of  seTen-eigbths  of 
aaid  claims.  They  had  worked  the  i-lalms 
together,  and  it  was  the  opinion  of  both 
that  under  the  then  conditions  tbe  claims 
could  not  be  worked  at  such  a  profit  as 
warranted,  or,  at  least  induced,  continu- 
ance of  the  work.  Coulter  then  proceeded 
to  change  the  conditions,  at  least  bo  far 
aa  be  was  concerned.  He  sells  his  one- 
eighth  interest  to  the  defendant  corpora- 
tion, in  which  he  la  an  owner,  aud  then 
proposes  to  work  out  the  claim  for  what 
tbe  water  will  bring;  the  eeven-elgbtlis 
lnt««et  uf  plaintiff  being  simply  appruprt* 
ated  to  pay  water  rates,  in  whieb  be, 
plaintiff,  bad  no  Interest  whatever.  This 
would  be  wholly  inequitable.  It  we  were 
to  anstain  sunb  a  proposition,  we  would 
siroplj^  be  recognising  practical  confiRca- 
tlun.  It  iB  Nhown  by  the  evidence  of  Coul- 
ter, the  representntive,  and  a  large  owner 
lo  tbe  defendant  corporation,  thtit  up  to 
and  including  tbe  year  18811.  be  and  tbe 
plaintiff  bad  worked  the  clalma  together. 
If*  not  this  a  little  hicoualatent  with  tbe 
contention  of  tbe  defendant,  bo  strenuous- 
ly InalBied  upon,  that  no  mluing  partner- 
Rblp  existed,  because  tbe  plaintiff  and  de- 
fendant bad  never  worked  tbe  claim  to- 
gecberT  Coold  tbe  man  Coulter  change 


the  statns  of  the  parties  under  the  statute 
by  a  sale  of  his  interest  to  tbn corporation 
in  which  he  was  a  prlnclpalowner?  Could 
he  enlarge  bis  rlgbta,  or  diminish  those  of 
tbe  plaintiff,  by  such  a  transfer?  We 
think  nut. 

Tbe  plaintiff  offered  in  eridence  a  letter 
from  Coulter.in  which  Coulter  states,  after 
giving  thefactsupon  which  blsconclutiions 
are  based,  that  It  Is  "a  motter  of  serloua 
doubt  whether  it  [the  Niagara  claim] 
will  pay  all  tbe  way  through  or  not; 
and  be  adds:  "It  la  my  indention  to  try 
and  get  ont  of  it  before  another  season, 
and  am  now  on  tbe  sell,"  etc.  Thelntru- 
duutlcn  uf  this  letter  was  objected  to  by 
defendant,  and  the  objection  was  atia- 
tained  by  the  court,  which  ruling,  we 
think,  was  error.  Having  concluded  that 
there  waa  no  profit  for  him  in  working  tbe 
claim  for  one-eighth  intereet  of  tbe  gold 
that  WAS  In  it.  bepropoaes  to  utilise  the  en- 
tire gold  product  of  tbe  claim,  by  working 
It  with  waterand  expensive  appIianceR,  all 
belonging  to  defendant  corporation,  an  la 
seen  by  tbe  account  presented  and  al- 
lowed by  the  court. 

The    respondent   cites  the  following 
cases: 

Duryea  v.  Burt,  28  Cal.  609.  In  this  caw 
thecourt  announced  tbe  princlpleBenacted 
in  our  statuleand  in  the  California  statute 
as  well.  Both  that  and  Dougherty  t. 
Creary,  SO  Cal.  29C>,  are  leading  cases,  and 
were  cited  and  closely  followed  in  tbe 
opinion  in  thla  case  in  2S  Par.  Bep.  488. 

Decker  t.  Howell,  42  Cal.  68(i.  announces 
no  new  prinf-lple,  and  none  different  from 
that  given  ae  the  law  in  thta  ease.  In  ad- 
dltion,  the  court  stated  that  tbe  mine 
owners  might  form  a  strict  commercial 
partnership.  If  they  so  deitlred.  and  In 
that  caae  one  partner  might  give  a  note 
which  would  be  binding  on  tbe  other 
partner. 

In  Hettembre  v.  Putnam,  80  Cal.  490.  It 
is  decided  that  where  one  partner  of  a 
miuing  partnership  is  sent  aa  the  agent  of 
all,  to  purchase  or  lease  the  land  on 
which  the  mine  is  situated,  and  he  does 
so,  but  takes  the  deed  in  bis  own  name, 
the  property  belongs  lo  the  partnerahip, 
which  principle,  old '  aa  the  law  of  re-ult- 
tng  tmata,  the  California  legislature, 
followed  by  onrown,  has  made  an  awk- 
ward attempt  to  enact  In  aectlon  2515, 
avll  Code  Cal..  aud  section  3»04.  Rev.  St. 
Idaho.  Tbe  court,  in  thla  opinion,  also 
states  that  the  plaintiff,  by  reason  of  the 
agreement  between  him  and  tbe  defend- 
ante,  making  lilm  a  mining  partner,  aa 
between  him  and  tbem.  Is  entitled  to  a 
correeponding  share  of  the  profits  of  the 
mine,  iind  tbls  neceBaarlly  entitles  him  to 
an  account. 

Taylor  v.  Castle,  42  Cal.  867.    In  thla 
caae  tbe  defendant  Castle  pui-chased  the 
interest,  being  a  one-slxteeiitb,  of  P.  H. 
Ford,  one  of  the  original  partnere  of  tbe 
New  York  Hill   Mining  Company,  aud 
afterwards  sold  one-bait  of  such  sixteentb 
to  tbe  defendant  Seligman.   Neither  Cas- 
tle nor  Seligman.  however,  attended  the 
nieetlngBot  the  partnerahip, and  therewaa 
nothing  to  show  that  they  ever  approvea 
or  consented  to  tbe  contract  of  the  com. 
pany  with  tbe  plaintiff,  who  had  built  & 
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mill  ti>r  the  compaoy.  The  court  say :  "It 
]r  well  etttablltabud  now  that  in  aach  part- 
nershipa  there  in  nn  delectus  persunffi.  The 
partaenihlp  Is  not  dlBHolved  by  the  death 
of  a  partner,  nor  as  a  cooaeqaeoce  of  n 
sale  of  an  Interent  to  a  stranfrer.  Ah, 
tberefore,  the  sale  of  an  Interest  to  SellK- 
mau  did  not  diaaolTe  the  partnership,  I 
think  by  hla  purchaee  he  presumptively 
became  a  partner,  althnush  he  took  no 
part  In  the  munajzement  of  the  partner- 
ship nffaira,  and  never  held  hiraselt  ont  to 
the  world  as  a  partner."  It  will  beseen 
by  this  decision  that  Sellgman  became  a 
partner  by  reason  of  his  ownership  of 
shares,  and  was  liable  for  the  debts,  al- 
though he  never  assisted  in  worklnx  the 
mine,  or  In  the  manauement  of  its  affairs, 
nor  held  himself  out  as  a  partner.  In 
this,  it,  the  mlolng  partnerHhip,  la  seen 
to  be  precisely  like  a  oirpuration.  In 
short,  Q  ralnlntr  partnership,  by  virtue  of 
our  statute.  In  all  Its  essentiitl  elements 
ia  precisely  like  a  corporation.  To  make 
tbiB  fact  perfectly  apparent,  let  as  para- 
phrase nor  statute.  Let  us  snpnose  a  cor- 
poration owntng  a  woolen  factory,  and 
regnlarly  organised.  Compare  the  princi- 
ples announced  with  our  mining  partner- 
ship. We  have  substituted  the  word 
"corporation "  for  "mining  partuersliip, " 
and  the  words  "corporate  property  **  for 
"mine."  A  corporation  owns  a  woolen 
factory.  No  express  agreement  tosharein 
profits  and  losses  is  necessary.  The  right 
to  share  in  profits  and  lusnes  arises  from 
the  owoerslilp  of  shares  or  Interests  In  the 
fact4iry,  and  runaing  the  same.  Rev.  St. 
§  SdUl.  A  member  of  tbe  corporation 
owning  a  factory  Bbares  In  tlie  proSts 
and  losses  thereof  In  the  proportion 
which  the  interests  or  shares  he  owns  lu 
tbe  corporation  bear  to  the  whole  cor* 
porate  capital  or  whole  number  of  sliares. 
Hectlon  3302.  Each  member  of  the  cor- 
poration has  a  lien  upon  the  corporate 
property  for  money  aavaaced  by  him  for 
Its  use,  and  a  lien  exietti  upon  the  corpo- 
rate property  in  (avor  of  the  crpilltora  of 
tlie  corporation,  notwithstanding  an 
agreement  among  owners  that  It  must 
not.  (That  Is,  tbe  creditors  may  levy 
upon  and  sell  all  tiie  corporate  property 
for  the  iiuyment  of  de1)tM.)  Section 
Section  SfKM  is  a  meunlnKless  Jumble,  and 
Is  therefore  omitted.  One  of  the  owners 
of  corporate  property  (that  is,  a  stock- 
holder) may  convey  his  interest  (stock) 
In  the  corporate  property  and  business 
without  dlsHolving  the  corporation.  The 
purchaser,  from  the  date  of  bis  purchase, 
becomes  a  member  ol  the  corporation. 
Section  33U5.  A  purchaser  of  an  iDterest 
in  corporate  property  takes  It  subject  to 
tbe  liens  existing  for  debts  due  all  credit- 
ors thereof,  or  advances  made  for  tbe 
benefit  of  tbe  corporate  property  or  busi- 
ness. Section  330G.  A  purchaser  of  the 
interest  of  a  stockholder  takes  with 
notice  of  all  liens  resulting  from  tlie  rela- 
tion itt  the  stockholders  to  each  other  and 
tn  the  creditors  of  the  corporation.  8ei'- 
tion  3307.  (This  section,  it  will  be  seen, 
renders  tbe  exception  in  section  3306  nuua- 
tory  ;  therefore  it  is  omitted.)  No  mem- 
ber of  a  corporation  (I.  e.  stockholder) 
or  agent  or  manager  tbereol  can.  by  a 


contract  In  writing,  bind  the  corpora- 
tion, except  byespresit  authority  derived 
from  tbe  stockholders  thereof.  Hectlon 
StSOS.  Tbe  decision  of  the  members  own- 
ing a  majority  of  the  shares  or  interests 
in  a  corporation  binds  It  In  the  conduct 
of  its  business.  Section  3309.  This  is  a 
perfectly  fair  Rzposltlun  of  the  mining 
law  as  it  stands  In  oar  statute.  The 
owners  are  tenants  In  common  only  so 
far  as  tlie  pfiRsible  right  to  a  common 
possesslMu  This  cumuiun  possei-'slun  is 
of  no  practical  benefit  to  the  minority 
owner,  except  to  give  him  the  riteht  to 
complete  Inspection  and  examluatlon,  po 
far  as  may  be  necessary,  to  ascertain  tbe 
value  of  the  property,  and  the  methods  in 
use  for  working  tbe  same,  if  It  is  being 
worked :  in  short,  so  far  as  may  lie  nec- 
essary for  the  complete  protect l<>n  of  his 
iMterest,  and  to  enable  him  to  dispose  of 
bis  interest.  If  he  so  oeslres.  and  of  work- 
ing the  mine,  if  not  forbidden  or  pre- 
vented by  the  majority  interest.  Weure 
not.  however,  attempting  to  say  ■  Just 
bow  many  and  what  rlglits  the  minority 
interest  has.  as  it  is  not  neressai'y  or 
proper  in  this  decision.  We  are  perfectly 
aware  that  tbe  courts  have  hcsituted.  in 
apparent  trepidation,  to  gn  tn  this  ex- 
tent, but  the  decisions,  carried  to  their 
legitimate  result,  end  in  absolute contml 
of  the  working  of  tbe  mine  or  the  non- 
working  thereof,  subject,  of  course,  to 
the  laws  of  the  United  States  and  of  our 
own  affecting  such  property.  t>ur  own 
statutes  relating  to  mining  partnerships 
put  this  power,  in  our  opinion,  beyond 
question.  With  the  practicability  ot  these 
statutes,  as  applied  to  mining  property, 
we  have  nothing  to  do.  We  can  see  no 
harm  therein,  Itowever.  They  are  tlie 
same  principles  that  govern  all  corpora- 
tions, to  the  extent  of  the  control  and 
management  tliereof.  We  can  readily  see 
that  much  harm  mifiht  result  If  tbe  deci- 
sions of  the  courts  and  the  Htatutes  had 
not  so  carefully  guarded  the  interests  of 
minn  owners.  A  corporation,-~aa,  for  In- 
stance, tbe  defendant  In  this  cause ,~own- 
Ing  large  water  rights  and  abundant  ma- 
chinery, upon  the  capital  invested  to 
which  they  very  properly  desire  to  secure 
reasonable  Interest,  would  have  only  to 
buy,  say  on*>-twentletb  interest  in  each  of 
the  mining  claims  Ijrlng  contiguous  there- 
to, and  wldch  could  be  worked  wftb  this 
water  and  machinery,  and  then  proceed 
to  work  out  these  claims  against  tbe  pro- 
test of  the  majority  interest.  It  would 
not  matter  to  this  corporation  whether 
the  mines  paid  tbe  owners,  IT  only  they 
took  out  enough  to  pay  for  tlie  working 
and  interest  on  the  money  invested  in  the 
machinery  and  water.  Tbe  life,  tbe  sub- 
stance, and  the  only  value  ol  the  property 
might  thus  be  transferred  to  the  water 
company,  with  no  dividends  whatever 
accruing  to  the  owners  of  the  mines,  and 
tiie  latter  be  without  any  remedy,  wbei-e- 
HS  the  same  mines  might  be  worked  with 
lefis  expensive  appliances,  or  with  new 
processes,  continually  being  brought  Into 
use,  and  pay  their  owners  well. 

In  view  of  these  principles,  as  established 
by  our  law,  it  will  be  seen  that  tbe  defend- 
ant had  no  right  to  proceed  to  work  tha 
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Niairara  claim  agaiust  the  prnteat  of  the 
majniity  Interest.  We  tberefure  proceed 
tuexamlDe  the  tCBtltnuny  Id  tbe  cuhp  at 
bar.  Mr.  Ounlter  testifleH:  ^^Weufwd  all 
the  water  there  was  In  the  pipes,  from  the 
tlmn  we  commenced,  on  Jane  Rtb,  antit 
September  21()t,  on  the  claim,  asinx  41,718 
Inches  of  water.  !  cbarged  25  ceota  an 
inch  for  water,  which  I  thonght  wna  very 
reaaonable."  This  would  make  the  agftre- 
gate  coat  of  water  alone  $10,42s.60  Add 
tu  this  Coulter's  estimate  of  the  cost  ol 
material  and  labor,  to  wit,  12  cents  per 
yani  for  reinorinK  48,HS3  cnbic yards,— 95,- 
K59.9({. — and  we  have  the  uKtrreicHte  Hnm  of 
«ie,2SS  4n  as  the  cost  of  pruilucinieVlU.&CM.- 
Stf  of  sold,  it  1h  conceded  that  Hawkins 
worked  thefjcroaiid  at  n  profit  In  1SS9. 
Again,  Coulter  teetlfles :  "It  cost  him 
[Hawkins]  89  cents  per  coble  yard  for 
srr&Tel  moved,  for  labor  and  material 
alone.  *  *  *  Inclnding  25eents  per  Inch 
for  oor  water,  It  cost  us  per  cubic  jard 
equal  to  what  It  cost  him  for  labor  and 
nittteriat  alone,  without  acconniInK  for 
any  cbarge  lor  water.i.  e.al)out  89  cents." 
Thht  calculation  wonid  mnke  the  cost  of 
the  proiluction  of  t10,504.h6  of  gold  by  dtv 
fendant  91».0&4.:t7,— a  net  los**  of  9^,559.51. 
AKalu.Coaltertes'ines:  "Thegoldiw  found 
either  on  bedrock  or  close  to  It.  Nlnety- 
eifcbt  percent,  of  It  la  within  JO  feet,  and 
possibly  6  feet,  of  bedrock."  And  UKuIn 
the  same  witness,  In  aecountinK  for  Hnw- 
klas  icettlne  58  cents  per  cubic  yard,  while 
defendant  ent  but  24  cents  per  cable  yard, 
says:  "He  [Hawkins]  was  worklngtnthc 
grass  roots,  and  there  hi  as  much  gold  in 
the  llEbt  ground  as  there  is  in  the  ground 
thatlslW)  feet  deep."  Hawkins  testifies 
that  Che  gnjund  was  not  over  15  or  5U  feet 
at  the  bleheat  pidnt;  less,  rather  than 
more.  Taking  Into  conF!lderatlon  the  offer 
of  ptalntitf  In  his  complaint,  wherein  he 
fltates  that  he  la  willing  to  pay  seven* 
elgbthsof  theactoal  cost. of  estracting  the 
gold,  perhaps  It  would  be  but  fnlr  to  take 
bis  (plaintiff's)  own  estimate  of  what  the 
actual  cost  of  production  should  be.  We 
And  that  plaintlK  puts  the  actual  cost  of 
production  at       cents  per  cubic  yard,  1. 

e.  10 cents  per  yard  for  removing  gravel 
and  6%  cents  per  yard  for  wattir.  Then 
laklng  the  lowest  estimate  of  area  given 
by  thesorTe.Tor0,to  wit,  34,000vublc  yards, 
and  we  have  the  cost    of  prtjdnctlon 

f. 5.i!lO.  This  from  product,  SI0,.5{)4.  leaves 
to  be  distributed  $4,K94.k6.  of  which  the 
plaintiff Isentltled  toseveu-eighthsand  the 
defendant  to  one  tilgbtb.  In  view  of  the 
otTer  of  plaintiff,  above  referred  to,  we 
cannot  do  less  than  allow,  for  the  work- 
ing of  thegronnd,  theestliuate  of  theplaln- 
tiff  of  the  actual  cost  thereof.  We  take 
the  estimate  of  plaintiff  for  the  following 
r^^asons:  We  cannot  take  the  estimate  of 
the  experts  who  testify  In  the  cose,  because 
notMoof  them  agree  as  to  the  cost  of 
working  this  ground.  Wecannot  average 
theiMTimatea  so  made,  because  the  defend- 
ant is  not  entitled  to  ench  compensation, 
for  the  reason  that  the  whole  work  was 
done  without  authority  of  law.  and 
against  the  protest  of  the  malority  inter- 
est; and  we  only  give  the  defendant  the 
$5,(110  becanse  the  plaintiff  bns,  in  a  spirit 
ol  lalnwB,  in- bis  complaint*  tendered  to 


defendant  "the  actual  cost  and  expenses 
of  the  mining  and  extracting  the  gold." 
and,  having  proffered  to  give  that  which 
the  law  woaldHcarcelycooipel  him  to  give, 
and  as  the  plaintiff  proceeded  with  nil  pos- 
sible speed  to  enjoin  the  defendant  from 
working  the  ground,  and,  when  tne  injunc- 
tion was  dlsBolvud,  proceeded  to  take  hU 
appeal  with  all  expedition  practicable.lt 
is  but  Justice  to  plalntirt  to  give  his  own 
estimate  of  such  cost,  and  which  seems, un 
the  whole,  to  he  equitable. 

The  dlatrictcourt  finds.  In  finding  of  fact 
No.  4.  "that  tbe  quantity  of  bedrock 
cleaned  upon  the  'Hatched  Area'  wag 
about  one-eigbteenth  of  the  total  quantity 
of  twdrock  cleaned  by  the  defendant;  that 
the  amount  of  gold  contained  in  said 
'Hatched  Area,*  and  belonging  exclusively 
to  defendant,  was  fSH-LOO."  The  defend- 
ant unqn'>Htlonably  had  the  right  to  work 
the  "Hatched  Area,"  as  It  la  called,  which 
was  upon  the  Rosa  claim,  and  which  be- 
longed to  the  flefendMUt,  In  any  manner  It 
sawflt.aud.lf  the  product  ofsuch  work- 
ing had  been  kept  separate  from  the  prod- 
uct of  the  Niagara  claim,  the  defendant 
would  have  been  entitled  to  the  whole  of 
the  gold  taken  therefrom;  bntitlsmingled 
by  defendant  with  that  taken  from  the 
Niagara  claim.  The  area  of  bedrock 
cleaned  off  on  the  itosa  claim  Ik  uncertain, 
as  appears  by  the  finding  of  the  court  and 
the  evidence.  The  court  says  about  oue- 
elKliteenth  of  the  whole  area  washed  off. 
We  hare  no  means  of  knowing  If  this  is 
correct.  The  gold  taken  therefrom  cannot 
be  identified.  We  ba\'e  no  means  of  know- 
ing  whether  It  was  of  tbe  same  value, 
ounce  for  ounce,  as  that  taken  from  tbe 
Niagara.  We  have  no  means  of  knowing 
whether  this  ground  was  of  equal  or 
greater  or  less  vnlae  than  that  washed 
from  a  like  area  of  the  Niagara.  It  was 
alongside  of  the  Niagara,  and  adjoining  It. 
but  it  does  not  follow  that  It  was  of  equal 
value.  It  might  have  been  of  much  greater 
or  macb  less  valne.  It  Is  u  romedlless  con- 
fusion of  goods.  "ConfuHlon  of  goods 
arises  where  thegoodsot  two  ormore  per- 
sons are  so  intermingled  that  the  Revtfnil 
parts  or  portions  can  no  longer  be  dls- 
tlngulHhed.  Hero  the  one  who  has  caused 
the  confusion  loses  his  property  for  his 
pains."  3  LawsoD,  Rights.  Rem.  &  Pr.  § 
131S.  Each  owner  is  entitled  to  reclnim 
what  had  before  belonged  to  hlro  if  the 
mixed  articles  are  of  erioal  value,  or  If  the 
owner's cen  bedistlngnlslied  and  separated 
from  the  rest;  but  if  the  Intermixture  has 
su  combined  and  blended  the  different  por- 
tions that  they  can  no  longer  he  Identified 
the  property  cannot  be  recover««l.  Smith 
V.  Sanborn.  6  Gray.  134;  Heflseltlne  v. 
Stock  well,  30  Me.  237;  Goff  v.  Bralnerd,  58 
Vt.  4fiS.  5Atl.  Rep.  393.  If  the  mix  tare  Is 
not  dlstiuKUlshable,  nor  an  allqnnt  dlvl- 
aion  posHlble,  then  the  party  who  occa- 
sions, or  thruagh  whose  neglect  or  fraud 
occurs,  the  wrongful  mixture,  mnst  bear 
the  whole  loss.  3  Lawaon.  Rights.  Rem. 
&  Pr.  3  131S;  Robinson  v.  Holt.  39  N.  H. 
5.57.  Where  the  intermixture  Is  the  result 
of  one's  misconduct,  be  must  bear  thelofs. 
He  cannot  recover  for  his  own  proportion, 
orforany  part  of  tbe  intermixture,  bat 
tbe  entire  property  Tests  in  falm  wbom 
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light  la  Invaded.  The  la l;ter  may  replevy 
the  whole,  or  8ae  In  daroagra  for  Its  value, 
and  is  not  obllfced  to  compensate  the 
other  at  all.  3  Lhwsoq,  RiKhls.  Rem.  & 
Pr.  §  1819,  and  cases  thpre  cited.  Thearea 
of  Kruund  waBliml  oO  the  Uma  claim  is 
uncertain,  and  the  amount  of  gold  taken 
therefrom  is  wholly  unknown;  It  i%  nt- 
terly  undlstingaiBhable  from  the  rPHt.  We 
cannot  IndulfTtj'ln  ffuefiswork,  and  we  are 
therefore  compelled  to  hold  that  the  de- 
fendant ranuot  recover  the  portion  taken 
from  the  Ruaa  claim,  and  eo  mingled  with 
that  taken  from  the  Niagara  as  to  leave  It 
au  unknown  quantity.  The  JadKment  of 
the  court  helow  Is  reverxed,  and  the  cause 
remanded,  with  directions  to  the  court  to 
enter  Jud^meDt  In  accordance  with  this 
opinion;  with  costs  awarded  to  pl^lntlO. 

HUSTON.  G.  J.,  and  HULLIVAN.  J., 
eoncnr. 


<a  Idaho  [Hasb.]  629) 

KELLY  et  al.  v.  LBACHMAN. 
(Sapreme  Court  of  Idaho.    May  8.  1803.) 
MoKTaAOB  FoHECLOdi} RE— Limitations — Ao- 

KXOWLBDG  M  KST— E  V I DBKCB. 

1.  The  statute  of  llmitatlona  acts  apon  the 
remedy,  and  not  upon  the  debt,  and  the  rtiu- 
niuE  of  the  statute  does  not  extinguish  <be 
debt,  nor  impair  the  lien  of  the  mortgage  giren 
to  secure  the  8nme. 

2.  A  promise  la  writing,  signed  by  the 
party  to  be  charged  thereby,  to  pay  the  interest 
due  upon  the  whole  of  a  pre-exittting  debt, 
given  by  the  debtor  to  the  creditor,  is  an  un- 
equivocal acknowledgment  of  the  whole  debt, 
from  which  a  promise  to  pay  the  same  may 
and  OQ^t  to  he  implied. 

8.  The  identity  of  the  sum  hiclnded  fai  the 
IWDmissfny  note,  with  the  Interest  due  on  the 
pre-existing  debt,  and  that  It  was  given  for 
such  interest,  may  be  proven  by  parol  testi- 
mony. 

(Styllahns  by  the  Court.) 

Appeal  from  district  court.  Nez  Ferce 
county;  W.  G.  Piper,  .Judge. 

Action  hy  M.  A  Kelly  and  J.  W.  Whlt- 
eomb  against  S.  S.  Leachman  tor  the  fore- 
closure of  a  mortgage.  Defendant  had 
Judgment,  and  plalntlRH appeal.  Reversed. 

The  other  facts  full  appear  In  the  fol- 
lowing statement  hy  MOR(3AN,  J.: 

This  is  an  action  toforecloaea  mortgage. 
On  the  26th  day  of  July.  A.  D.  1883.  S.  S. 
LenchinBD,  defendant,  gave  M,  A.Kelly, 
plaintirt,  a  deed  to  certain  real  estate  de- 
acrlbed  therein.  Thla  deed  was  absolute 
on  Ita  face.  On  theaameduy  the  plaintiff 
M.A.Kelly  and  S.  8.  Leachmau,  defend- 
ant, entered  Into  au  agreement,  by  the 
terms  of  which  the  said  Leachman  was 
-permitted  to  repurchase  suld  lund  by  pcy- 
ing  to  aaid  Kelly  the  amount  named  in 
said  deed  as  the  cuuulderatlou  therefor, 
with  Interest  thereon  at  the  rate  of  IJ^per 
cent,  per  month,  on  or  before  the  expira* 
tlonofHO  mnntha  from  above  date.  The 
aald  Leachman  agreed,  further.to  pny  the 
said  Interest,  all  taxes  and  assessments, 
as  the  Rame  fllu)nld  he^'onie  due,  and  In 
like  manner  to  pay  tha  interest  on  a  cer- 
tain mortgage,  fur  the  snm  of  $2')0,  made 
by  said  Leachman  and  wife  to  the  Corbin 
Banking  Company,  which  said  niortgase 
was  a  Hen  upon  the  land  described  In  aald 


deed ;  to  sntfer  no  waste,  Iniury,  or  dam- 
age to  be  committed  upon  urtu  aaidprem- 
Isee,— and  providing  that.  If  aald  pay- 
mentfl  ahould  be  made  at  the  time  they 
should  become  due.  the  plaintiff  would  re- 
convey  salil  land  to  defendant.  Leachman. 
Defendant  Tailed  to  pay  according  to  con- 
tract, and  plaintiffs  brought  this  suit  to 
foreclose.  Complaint,  aied  July  13.  1892, 
is  in  the  ordinary  form,  except  the  follow- 
Ingallegatione,  whtcb.tt  la  cluimed.  relieve 
the  action  from  the  operation  of  the  etat> 
ute  of  limitations:  After  setting  up  the 
substance  of  ihemortgage,  plain  tiff  allege 
"that  tnereafter.  on  December  1,5. 1S&5,  In 
consideration  of  the  foregtring  facts,  the 
defendant  acknowledged  the  continuance 
ut  the  aald  mortgage  by  executing  to  tbe 
plaintiff  M.  A.  Kelly  hia  priimlsaory  note, 
one  ten  montha  alter  date,  with  Intereat, 
for  the  sum  of  $725.60,  Including  In  aald 
sum  of  f725.50  the  aum  of  $190  hb  the 
amount  of  annual  interest  thpn  due.  as 
agreed  upon  by  plaintiff  Kelly  and  defend- 
ant, upon  said  sum  of  91.6'I1.39,thecoDS1d- 
eratiun  of  the  said  murtgHge;  that  said 
notelsatlll  due  and  unpaid;  that  there- 
after, on  May  14, 1886,  defendant  again  ao 
knowledged  the  continuance  of  aald  mort- 
gnge  by  executing  to  said  plaintiff  Kelly 
his  promlsHory  note  tor  $29o.i32.  as  and  for 
the  amount  then  due  and  had  been  paid 
by  said  Kelly  on  the  mortgage  executed 
hy  said  Leachman  and  wife  to  theaald 
Corbin  Banking  Company,  as  mentioned 
and  described  In  aald  niortgage;  thatsald 
note  la  due  and  unpaid;  that  defendant 
again,  on  November  6,  1Sn7,  acknowledged 
the  continuance  of  the  said  mortgage  by 
executing  to  the  plaintiff  Kelly  hIa  prom- 
issory note,  ^up  ninety  days  afterdate,for 
the  aum  of  $306.  and  included  In  said  note 
the  sum  of  $280.60  aa  tbe  amount  of  ikn- 
nnal  Interest  then  due,  as  agreed  upon  be- 
tween sMid  plaintiff  Kfflly  nnd  defendant, 
upon  tbe  said  sum  of  $1,661 .3U,before  men- 
tioned; that  defendant  on  October  15, 
1889.  again  ncknowledged  the  continuance 
of  said  mortgage  by  executing  his  note  to 
plaiutin  Kelly,  due  six  months  after  date, 
for  cite  sum  of  $440.75,  and  included  ihere. 
in  $300,  annual  Interest  on  aald  mortgage 
for  $1.W11.30.''  On  July  22, 1802,  defendant 
demurred  to  the  complaint  for  misjoin- 
der of  partiea,  and  on  the  ground  that  the 
complaint  did  not  state  facts  sutftcient  to 
ronstitnte  a  cause  of  action.  Un  Februa- 
ry 15. 1893,  and  beforesald  cause  wascalled 
for  hearing,  defendant  Hied  a  second  de- 
murrer, alleging  that  the  cause  of  action 
was  barred  by  thestntnte  of  Ilmltntlona, 
and  that  the  complaint  showed  no  fact 
that  removed  the  bar.  Plaintiffs  moved 
to  strike  out  the  second  demurrer,  which 
motion  the  court  denied,  and  upon  the 
bearing  sustained  the  demurrer  as  to  the 
statute  of  limltatione,  and,  the  plaintiffs 
declining  to  amend,  the  cnuse  was  dis- 
missed, with  costs  to  defendant.  The 
plaintiffs  appeal  from  the  Judgment  of  dis- 
missal. 

Jas.  W.  Rehi  and  Rand  &  Howe,  for  ap- 
pellants.  Eugene  O'Nell,  for  respondent. 

MORGAN,  J.,  (after  stating  the  facta.) 
The  plaintiff  assigns  two  errura:  Flrat. 
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the  coort  errnd  In  refoslnc  to  atrlhe  oot 
*he  second  demurrer.  Section  422»,  Rev. 
et.  Idalio.  proTldeR  that  uny  pleading  may 
Iw  amended  onre  by  the  party,  ol  cuurHe, 
and  withont  coats,  at  any  time  before  an- 
swer or  demurrer  Hied,  or  after  demurrar, 
and  before  trial  of  theloBue  oflaw  tbere<in. 
A  demurrer  Is  a  pleading,  and  may  he 
amended.  Again,  thecuuft  had  the  right 
to  permit  a  second,  demurrer  to  be  filed. 
This  demurrer  waa  filed  without  permis- 
sion. Hnvlndf  been  placed  on  file,  the 
court  could  permit  It  to  remain*.  This 
matter  was  entirely  within  the  discretluii 
of  the  court.  Hedges  t.  Dam, 14  Pac.Bep. 
133,  72  Cal.  520. 

The  Bccond  assignment  Is  that  "the 
conrt  erred  In  austslning  the  second  de- 
murrer." The  deed  of  conveyance  given 
by  Leachman  to  plaintiff  Kelly,  together 
with  the  ugreeroent  by  Kelly  to  reconrey 
the  property  descril'ed  therein,  to  Leach- 
man, upon  payment  nt  the  conHlderation 
money,  with  interest,  and  payment  of 
mortgage  given  to  the  Corbln  Banking 
Company,  constituted  a  mortgage.  So 
beld  by  this  court  In  Kelley  v.  T^achman, 
29  Pac.  Rep.  H49.  A  mortgage  la  a  lien 
upon  everything  that  would  pass  by  a 
grant  or  conveyance  of  the  property, — as 
between  mortgagor  and  mortgagee,  from 
the  date  of  its  execution ;  as  between  these 
parties  and  third  persons  without  actual 
notice,  from  the  date  of  filing  said  mort- 
gage tor  record.  Section  8356,  Rev.  St. 
Idaho.  The  lien  of  a  mortgage  upon  reaK 
estate  may  be  discharged  In  three  ways: 
(1)  By  an  entry  In  the  margin  of  the  rec- 
ord thereof,  signed  by  the  mortgagee,  ac- 
knowledging the  satlsfactiou  of  the  mort- 
gage, etc.  Section  8861,  Id.  (2)  Or  It  may 
be  discharged  upon  the  record  by  the  offi- 
cer having  custody  thereof,  on  the  pres- 
entation to  hlro  of  a  certificate  algned 
by  the  mortgagee,  or  his  personal  repre- 
sentative or  asfllgnee,  duly  acknowledged, 
^tc.  Section  3:H62.  Id.  (S)  By  decree  of  a 
competent  court.  The  mortgage  in  con- 
troversy in  this  case  has  not  been  dis- 
charged In  either  ot  these  ways,  and  the 
lien  of  the  mortgage  remains  upon  the 
land.   Nor  Is  the  debt  extlnguisheil. 

The  only  iiuestlon  is  as  to  whether  the 
plantiftfi'  remedy  Is  barred  by  the  statute 
of  limitations.  Statutes  ot  liniltatlons 
act  npon  the  remedy,  only,  and  not  upon 
the  debt.  Waltermlre  v.  Westover,  14  N. 
Y.  20;  Lyuhuy  v.  Wrlghtman.  5  Gsp.  108; 
Stnrges  v.  Orownlnshleld.  4  Wheat.  122; 
Wilcox  V.  Williams,  5  Nev.  200.  In  Wulter- 
mlre  v.  Westover.  supra,  the  court  say: 
"The  nature,  eRect,  and  modus  operandi 
of  Btatates  ot  limitations  have  given  rise 
to  much  discussion  In  the  courts,  end  to 
some  conflict  of  opinion :  but  In  respect  to 
one  distinction  there  has  been,  I  belteve, 
a  pretty  general  concurrence  ot  aentlment. 
It  Ib  eald  that  such  statutes  act  upon  the 
remedy,  merel.v,  and  not  npon  the  debt. 
This  distinction  is  of  longstanding."  In 
anote  toL-ynbuy  v.  Weightman.u  Ksp.19X. 
It  Is  said  that  bankrupta  and  Inlants 
stand  on  different  ground,  In  respect  to 
debts  from  which  tliey  are  dlscbarged, 
from  persons  whose  debts  are  barred  by 
the  statute  nt  limitations,  as  that  statute 
does  nut  discbarge  the  debt,  butonly  takes 


away  the  remedy;  and  In  the  case  of 

Hturges  V.  Cruwninshield,  4  Wheat.  122,  It 
was  said  by  Chief  Justice  Marshall  that 
the  statutes  ot  limitation  are  not  within 
the  wftll-known  pmhlhltory  clause  of  the 
(Jnited  States  constitution,  hecaiisethey 
act  upon  the  remedy,  merely,  and  du  not 
impair  the  obligation  of  the  contract, 
and.  further,  it  Is  unnecessary  to  refer  to 
the  numerous  canes  in  our  own  courts 
in  which  the  distinction  is  r^cognired.  It 
is  virtually  Included  In  the  doctrine  nnl- 
versa'ly  received  and  acted  upon,— that, 
where  there  Is  a  new  promise  tupayadebt 
barred  by  tbe  statute.  It  is  not  necessary 
to  cnuut  upon  this  as  a  new  contract, 
but  the  action  may  be  hrougbt  npon  the 
original  obligation.  The  operation  of  the 
statute  upon  the  remedy  being  removed 
by  the  new  promise,  the  panics  are  lett  in 
statu  quo.  See,  also,  Carshom  v.  Huyrk. 
a  Bart>.  It  follows,  conclusively,  that 
the  debt  lo  the  case  at  bar  is  not  ex- 
tinguished, nor  is  the  lien  of  tbe  mortgage 
impaired.  In  MeCorralck  v.  Urown,  SiR 
Cal.  180,  cited  by  respondent,  the  conrt 
say:  "The statute  otUmitatlons  does  not 
have  the  effect  to  extinguish  a  debt,  nor 
raise  a  presumption  of  payment.  ltonl,r 
bars  the  remedy,  and  thus  becomes  a 
statute  of  repose."  Under  uur  Btatut<?B. 
the  statute  of  limitations  is  not  snffi- 
ciently  pleaded  by  this  demurrer.  Section 
4218,  Rev.  St.  Idaho,  is  as  folio ws:  "In 
pleading  tbe  statute  of  limitations.  It  is 
not  necefisary  to  state  the  facts  showing 
the  defense,  but  It  may  be  stated  gen- 
erally that  th#  cause  of  action  i^  barred 
by  the  provlHlons  of  section  — — —  (giving 
the  number  of  tbe  section,  and  subdi- 
vision thereof,  If  it  is  so  divided,  relied 
upon)  of  the  Code  of  CSvli  Procedure." 
The  statute  of  limitations  not  having 
been  pleaded  in  the  form  required  hy  the 
statute,  the  court  might  overrule  tbe  de- 
murrer upon  this  ground  alone;  but  as 
tbe  statute  might  still  be  properly  plt-sd- 
ed  in  the  answer,  which  the  court  would 
doubtless  permit  the  defendant  to  place 
on  file,  we  think  it  proper  to  discuss  tbe 
merits  of  the  question,  as  II  it  had  been 
properly  plended. 

In  this  case,  as  fn  others  of  like  charac- 
ter, the  riuhject-matter  of  the  action  is  the 
debt  due  tbe  plalntlRs  from  the  defendant, 
Leachman:  and  the  mortgage,  and  the 
lien  thereof,  Is  a  mere  Incident  to  the  debt, 
and  given  to  secure  its  payment.  Borst 
V.  Corey,  16  N.  Y.  509.  The  complaint  al- 
leges that  notes  were  given  by  the  defend- 
ant, Leachman.  to  plalntllT  Ki^lly,  ns 
stated  above,— one  on  December  15. 1SS5; 
one.  May  14,  18K6:  one,  November  6, 18S7: 
one,  October  15,  1889.— In  each  of  which 
notes  was  included  the  whole  ami>unt  of 
Interest  then  dne  npon  the  original  debt. 
These  notes  were  in  irriting.  Were  such 
notes  a  sufflclput  acknowledgment  of  the 
whole  amount  of  the  Indebtediiais  to  pri*- 
vent  the  statute  of  limitations  from  run- 
ning? Section  407S,  Rev.  St.  Idaho.  Is  as 
follows:  "No  acknowledgment  or  prom- 
ise is  sufHclent  evidence  of  a  new  or  con- 
tinuing contract,  hy  which  to  take  the 
case  out  of  the  operation  of  this  title,  un- 
less tbe  samt)  Is  contained  in  some  writ- 
ing signed  by  tbe  party  to  be  charged 
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thereby."  In  Ban  on  v.  Kennedy,  17  Cal. 
B77,  the  court  say:  "Pnrt  payment  has 
alwayti  been  held  SDtflcient  to  take  the 
(lelit  on  which  It  la  made  out  of  the  stat- 
ate.  Uiileati  accompanied  at  the  time 
with  qualirylnts  declarationu  or  acta  on 
the  part  of  the  party  maklnit  the  pay- 
ment, it  la  deemed  an  anequivocal  admla- 
slonota  iiubaiiitiDg  contract  or  liability, 
from  which  a  Jury  la  Justified  and  bound 
to  Infer  a  new  promtae.  TbA  authurltlea 
are  nnlfurm  to  this  point,  and  it  matters 
not  whether  the  payment  be  either  upon 
the  principal  or  interest  of  the  debt,"  pro- 
Tiding,  always,  that  the  promiao  Is  made 
In  wrltluK,  signed  by  the  party  to  be 
charged  thereby.  2  Para.  Tont.  R53;  Slg- 
onineyv.  Drury,14  PIelc,391;  Whipple  t. 
Stevens,  2  Fost.  (N.  H.)  227;  ParMonage 
Fund  V.  OPgood,  21  Me.  I7M;  Sanford  v. 
Hayes.  l9f'onn.597;  Bradfleld  v.Tupper,7 
Eng.  Law  ft  Eq.  541.  "And  there  is  noth- 
ing in  section  4U7K  uf  oar  statute  which 
alters  this  well-settled  rule.  This  section 
dues  not  purport  to  malie  any  change  in 
the  effect  of  acknowledgmente  or  prom- 
ises, but  simply  to  alter  the  mode  of  their 
proof,  and  is  directed— principally,  at 
least— against  the  admlsRiun  of  oral  ac- 
knowledgments and  promises. "  Barron  v. 
Kennedy,  supra ;  Fairbanks  t.  Pawaoo,  9 
Cal.  89.  In  Heed  v.  Smith.  1  Idaho,  oSa, 
the  court  (Hnllister,  J.)  sayn:  "The  con- 
clusion, therefore,  at  which  we  have  ar- 
rived from  these  authorities,  and  the  act 
itself.  Is  that  the  acknowledgment  or 
promise  to  pay  a  debt  which  would  uther- 
wiHe  be  barred  by  the  act  of  limitations 
nnmt  he  In  writing,  signed  by  the  party 
sought  to  be  charged  thereby,  whether 
In  cases  where  the  time  for  commencing 
action  un  the  original  debt  bad  not  ex- 
pire<  »hen  the  acknowl?dgment  or  prom- 
iV.  A'ss  mude,  as  In  those  cases  where  the 
ntatute  had  already  run."  This  case  puts 
the  acknowledgmpnC  or  promlne,  when 
made  before  the  statute  haa.  fully  run, 
upon  the  same  footing  aa  where  such  ac- 
knowledgment was  made  after  the  limita- 
tion had  ran.  Mr.  AngeH,  In  hie  treatise 
on  Limitations  of  Actions,  after  fully  con- 
sidering the  Englitih  cases,  and  thone  de- 
cided In  many  of  the  states  of  the  United 
States,  declares:  "The  law,  then,  as  now 
fully  established,  both  in  England  and  in 
this  country,  clearly  is:  (1)  That  a  debt 
barred  by  the  statute  of  limitations 
may  be  revived  by  a  new  promise;  (2) 
that  snch  new  promise  may  either  be 
/in  express  promise,  or  an  Implied  one; 
(3)  that  the  latter  is  created  by  a  clenr 
and  nnqaalifled  acknowledgment  of  the 
debt."  PaKe  240.  BIddel  v.  Brlzzolara, 
d6  Cal.  874.  This  canse  holds  that  the 
writing  mast  contain  "an  acknowledg- 
oient  uf  the  debt  as  un  existing  debt,  from 
which  a  present  promise  maybe  inferred." 
A  proraifflory  note  executed  by  the  de 
fendant  to  the  creditor  (the  plaintiff)  for 
the  full  amount  of  the  interctit  due  on  ii 
pre-exlHtlnu;  debt  is  certainly  an  unquall* 
fled  acknowledgment  of  the  debt,  as  an 
existing  debt  from  which  m  present  prom- 
ise may  be  Inferred.  Therefor^  etc.  Id., 
41  Cal.  364.  "Upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it, 
a  graraal  promise  to  pay  may  and  ought 


to  be  implied.  Wilcox  v.  Williams,  5  Ner. 
21S.  In  the  case  of  BIddel  v.  Brlzcolaru, 
supra,  the  new  promise  to  pay  the  mort- 
gage was  made  by  Austin  Robertu,  a 
third  person,  to  Bartolo  Brixzoluia,  and 
was  not  a  promise  either  by  the  original 
debtor,  nor  was  it  made  to  the  creditor. 
BIddel;  and  it  was  upon  this  ground  that 
It  was  held  not  to  be  sufficient  to  remove 
thiibarof  the  statute.  See  above  caoee, 
56  Cal.  382.  In  the  case  of  Barron  v. 
Kennedy,  supra,  the  payment  of  the  Inter- 
eat  due  upon  the  debt,  accompanied  by  a 
letter  statluK  that  "the  checkH  were  In 
payment  uf  the  interest  due  un  the  loan  fur 
the  mouths  of  May  and  June,  1859."  was 
held  a  aufficlent  acknowledgment  of  the 
existence  of  the  original  debt.  This  case, 
therefore,  holds  that  payments  of  the  In- 
terest due,  in  a  check  signed  by  the  party, 
reniuved  the  bar.  McCormlck  v.  Brown, 
supra,  is  quoted  as  stating  that  where  a 
new  promise  is  relied  on  the  action  must 
be  brought  upon  the  new  promise,  and 
that  the  new  contract  aued  un  mast  have 
been  made  when  the  uld  contract  was  a 
snbslKting  lialtillty.  Neither  statement  Is 
precisely  correct.  The  language  uf  the 
court,  referred  to.  Is:  "When  thecreditor 
sues  after  the  statute  has  run  upon  the 
original  contract,  bis  cause  of  action  la 
not  the  original  eontract,.for  his  action 
thereupon  Is  burred,  bnt  it  Is  on  the  new 
promise."  The  language  Is  without 
meaning,  as  It  stands,  and'  Is  a  mistake 
either  in  the  print  or  In  the  opinion.  All 
cases  where  the  statute  of  limitations  is 
pleaded  are  necesHarily  those  commenced 
after  the  statute  liHs  run  un  the  oriieinal 
contract.  What  Is  evidently  Intended  is 
to  say  that  where  suit  Is  commenced, 
founded  upon  an  acknowledgment  or 
promise  made  after  the  statute  hss  run 
upon  the  original  debt,  the  case  must  be 
brouitht  on  the  new  promise, — a  doctrine 
in  which  we  cannut  concur  without  con- 
ditions and  limitations;  but  that  thlsis 
what  Is  meant  is  nhundantly  shown  by  a 
paragraph  appearing  before  thla  one,  in 
the  flame  opinion,  as  follows:  "There  are 
two  ultimate  factn  that  may  be  proved 
in  the  mode  prescribed,  — a  continuing 
contract,  and  a  new  contract.  The  ac- 
knowledgment or  promise  mnile  while  the 
contract  1h  a  Rubaistiiig  liubility  estnbii»>h- 
es  a  continuing  cuntruct." — that  Is,  con- 
tinnes  lo  force  the  original  contract,— 
"and,  when  made  after  the  bur  of  the 
Htatute,  a  new  contract  is  creuteil."  In 
the  case  at  bar  no  dltUculty  arises,  or  can 
arise,  In  regard  to  this,  as  all  the  prom- 
issory notes  which  it  is  claimed  were 
civen  in  part  for  Interest  on  the  urigioal 
debt  were  given  before  the  statute  had 
fully  run  on  the  original  debt,  and  there- 
fore prevented  the  statute  from  running 
aKaluHt  the  original  debt;  In  otberwonls, 
tiie  statute  only  commences  to  run  after 
the  last  promise,  in  writing,  to  pay  the 
interest  on  the  whole  debt.  In  Klncald  v. 
Archllinld,  73  N,  T.  1S!»,  on  the  Ist  «»t  Janu- 
ary. 1.S61,  defendant   was   Indebted  to 

filainttff,  In  the  sum  of  for  money 

onned.  Nothing  was  paid  thereon  ex- 
cept the  sum  of  $20(1,  paid  January.  1866. 
In  Ausust,  1^72,  defendant  signed  and 
delivered  to  plaintiff  a  writing,  without 
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date.  In  these  words:  "Received  Jaoo- 
ary.  18(11.  rrom  lira.  J.  B.  KlDcald.  the 
sum  of  $1,600,  for  wbkh  I  agree  to  pay  In- 
terest at  the  rateofseveo  percent,  from 
this  date.  Paid  January,  1S66,  to  Mrs. 
Kfocaid.  ou  tbe  abure,  f'iOO,"  Id  the 
abovecasplt  was  held  that  parol  evidence 
was  competent  to  show  when  this  instru- 
ment was  executed;  that  it  was  a  suffl- 
cient  ttcknowledfcment  to  take  the  case 
oDt  of  the  statute;  that  the  promise  to 
pay  Interest  clearly  implies  tliat  the 
transaction  wan  a  lonn;  that  the  promise 
to  pay  interest  Imported  an  exIstinK  debt, 
Dpun  which  IntereHt  was  to  accrue,  and 
tbeslatement  as  to  payment  of  Intereat 
was  an  admission  that  the  balance  was 
unpaid;  abto,  that  Interertt  "from  this 
date"  referred  to  the  date  of  the  loan. 
]n  the  above*  case,  parol  proof  was  ad- 
mitted  to  prove  the  date  of  makinK  the 

Sromlse,  and  held  properly  so  admitted, 
lurtley  v.  Wharton.  11  Adul.  &  E,  tt84, 
naa  an  action  tor  fcoodssnld  and  dellv- 
eivd  by  plnlntin  to  defendant  while  he 
was  a  minor.  Defendant  plf'aded  Infancy. 
Plaintiff  produced  a  paper  slRned  by  de- 
fendant, havlnfc  no  addrefls  or  date,  as 
follows:  "Sir:  J  am  sorry  to  give  you  so 
mnch  trouhle  Id  calling,  but  i  am  not 
prepared  foF  yon,  bnt  will,  without  nev* 
levt,  remit  yon  lu  a  abort  time."  Con* 
tracts  during  Infancy,  to  be  hindlng.  re- 
quired a  prnmlHe  or  ratlftcatlun  fA  the 
contract  after  maturity,  made  by  some 
writing  signed  by  the  party  to  be  charged 
therewith.  It  was  held  that  parol  proof 
was  admissible  to  shtiw  both  that  tlie 
paper  was  executed  and  given  to  plaintiff 
by  defendant  after  be  became  of  age.  and 
tbat  It  related  to  the  debt  Id  autt:  so  tbat 
In  this  case  It  was  held  tbat  the  paper 
making  the  acknowledgment  being  in 
writing,  and  signed  by  the  party  to  be 
charji^.  parol  tefttlmnny  was  admlSHl- 
ble  tu  show  the  date  and  Identity  of  tbe 
debt  acknowledged.  In  McCormIck  v. 
Brown,  aupra,  tbe  promise  was  to  pay 
the  debt  upon  eoudltions,  which  propo- 
sition was  not  accepted  by  the  creditor, 
and  the  condltlonH  not  complied  with; 
and  It  was  upon  these  grounds  that  the 
promise  or  acknowledgment  was  held  not 
to  be  sufHcleat  to  remove  tbe  bar. 

from  all  thtwe  cases  and  many  others 
examined  It  clearly  appears  that  a  prom- 
ise. In  writing,  signed  by  the  party  to  be 
charged  thereby,  to  pay  tbe  Interest  due 
upon  tbe  whole  debt,  was  an  Dnequivocal 
acknowledgment  of  the  whole  debt,  from 
which  a  promise  to  pay  the  same  may 
and  ought  to  be  Implied ;  that  the  Identity 
of  tlie  sum  Included  in  the  promissory 
note,  with  the  Interest  on  tbe  existing 
debt,  and  that  It  was  given  tor  encb  In- 
terest, may  be  proven  by  parol  testi- 
mony. From  this  stateioent  of  the  princi- 
ple. It  Is  clear  that  the  complaint  In  the 
caite  at  bar  Is  sufficient  tu  maintain  the 
action.  The  decision  of  tbe  district  court 
Is  reversed,  and  tbe  cause  remanded  fur 
trial  In  acrordnnce  with  this  uplniun, 
with  eosts  of  appeal  awarded  to  appel- 
lants. 

unSTON,  C.  J.,  ana  STJLLIVAN,  J., 
concur. 


(2  Idaho  IHasb.]  <H) 
MAUTIN  et  sL  T.  ATCHISON  et  aL 
(Sapreme  Court  of  Uaho.   Jan.  Term,  ISOO.) 

Chbditors'  Bill— EtjuiTT  JoBisDifiriox— Kecbiv- 
EK8 — Action  AOAiNaT, 
1.  A  Judpraent  ciwlitor  is  witbont  an  rnii^- 
qnate  lefcal  remedy  when  tbe  title  of  defend- 
ant's property  is  ctooded  by  a  fraudulent  assign- 
ment thereof,  and  by  another  judsment  which, 
though  frandiilont,  is  held  a  prior  lien,  and 
when  guch  property  is  In  tbe  bands  of  a  re- 
ceiver to  be  sold  for  the  benefit  of  such  fraadn- 
lent  judgmeut. 

'2.  A  receiver  cannot  be  sued  without  first 
obtainiDK  the  permission  of  tbe  court  which  ap- 
pointed him. 

Berry,  J.,  dissenting. 

(Syllabus  by  tbe  Court.) 

Appeal  from  district  eonrt,  Shoshone 
county:  Logan.  Judge. 

Action  by  .lohn  M.  Martin  and  M<»rris 
Prager  agalnat  John  8.  Atchison,  admin- 
istrator uf  tbe  estate  of  Sylvester  M.  Wes 
sells,  deceased,  tbe  Kentucky  Smelting  & 
Mining  (?unipany,  a  co'rpura lion, and  Hen- 
ry S.Uregoryand  Frank  C.  Lorlng,  recelv. 
ers.  Flalotiffs  had  judgment,  and  defend- 
aots  appeal.  Revemed. 

Albert  Hagan.  for  appellaDts.  Chas.  W. 
O'Neil,  for  respondents. 

BEATTY.  C.  J.  The  somplalnt  alleices 
that  on  tbe  12tb  day  of  May,  1R87.  one 
Brlle  obtained  Judgment  for  $6;m.25  In  dis- 
trict court  of  Shoshone  lountyagninst  de- 
fendant tbe  Kentucky  Smelting  &  Mining 
Company,  which  was  sold  and  assigned 
to  plalntlfTs;  that  on  March  31, de- 
fendaDt  company  by  a  deed  of  aKslgoment 
transferred,  for  the  benefit  ot  Its  creditors, 
tu  defendant  Oregory,  a  certain  smelting 
property  deReril>«d  In  the  complaint ;  that 
said  assignment  was  Illegal  and  void; 
that  on  January  24,  18>47,  one  Wessells 
filed  his  mechanic's  lien  against  d?rendtiiit 
company  and  Its  property  for  about 
fl.40l),  and  on  Febrnnry  28,  18X7.  com- 
menced 111  said  district  court  bis  foreclo- 
sure action  on  said  lien;  that  on  April  6. 
IKS7.  said  Wesseils  died,  when  defendant 
Atchison  was  appointed  his  administra- 
tor; tliat  on  November  25, 18H7.  by  stipu- 
lation of  parties,  said  administrator  re- 
covered Judgment  against  defendant  com- 
pany for  about  $l,OOO.wblch  was  declared 
a  prior  lien  against  said  company's  prop- 
erty; that  at  tbe  same  time,  defendant 
Lorlng  was  appointed  by  said  court 
receiver  to  take  charge  of  said  smelting 
property, sell  It.and  apply  the  proceeds  t4i 
the  payment  of  said  Wesseils'  Judgraeat; 
that  the  claim  of  said  Wesseils  was  fraud- 
ulent, and  that  defendant  company  was 
not  Indebted  to  blm;  that  the  Wesseils 
Judgment  was  recovered  through  sneh 
proceedings,  which.  If  true,  would  make  It 
fraudulent,  and  In  tb<>m  all  the  defendants 
except  Lowering  were  concerned:  that 
in  consequence  of  these  pro(!eedlngs,  the 
property  being  In  the  hands  ot  tbe  re- 
ceiver Lowering,  and  the  Wesseils  Judg- 
ment being  held  the  prior  lien,  plaintiffs 
are  unable  to  enforce  their  Judgment  by 
I  the  sale  of  said  smelting  property:  and 
,  plutntiffs  then  ask.lneffpct.ihatthpirjudg- 
•j  men t  he  declared  the  prior  lien  and  elatm 
I  agalDst  said  ameltlng  property,  and  tbe 
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receiver  be  reHtralned  from  eellfna:  the  lat- 
ter. To  the  complaint,  (lefeiitlants  Inter- 
posed their  demurrer,  which  beios  over- 
ruled by  thecourt,theyreru8ed  to  onHwer, 
anil  Judgment  was  rendered  afsahiBt  them 
as  prfiyed.  From  this  Judgment  they 
have  appealed  to  this  court,  and  the  cause 
Is  snbinitted  without  arguraeDt.  but  upon 
briefs  of  the  rettpectlve  partlMi. 

The  defendaate  by  their  demurrer,  an4 
here,  claim  that  plaintiffs  had  an  ade- 
quate remedy  at  law.  How  and  by  what 
means?  Tbey  allege  the  smelting  prop- 
erty Is  all  the  defendant  company  had, 
and,  this  being  In  the  pusbessloii  and  un- 
der control  of  the  court,  plaintiffs  could 
not  proceed  against  ft.  Soppose  It  had 
not  been  inthe  hands  of  the  receiver,  what 
adequate  remedy  at  la  w  would  plnlntlfta 
then  have?  Allthey  could  do  would  be  to 
IsBue  execution,  and  sell  the  property  In 
pnrauanee  of  their  Jodgment.  But  with 
this  prior  alleged  Invalid  assignment  of 
the  property,  and  the  Hen  Of  the  WesRella 
Judgment  againot  It.  who  wonld  purrhaee 
It?  The  probability  Is  no  nnenuuld  at 
anything  over  a  nominal  sum,  or  for  any- 
thing near  Its  value.  The  reealt  would  be 
that  plaintiffs  would  be  compelled  to  buy 
in  the  property,  and  then  bring  an  action 
against  all  thoRe  parties  to  clear  the  cloud 
against  the  title,  rialntlffs  may  not  want 
to  porchaRe  the  property ;  they  may  [irefer 
tt  to  be  sold  for  Its  full  vnlne,and  they  get 
their  money.  The  only  way  this  would  be 
possible  would  be  the  clearing  away  of 
these  claims  against  It.  the  clonda  upon 
Its  title,  all  of  which  plaintiffs  are  entitled 
to  If  the  allegations  of  their  complaint 
arvtme.  We  do  not  thini:  plaintiffs  had 
an  adequate  remedy  at  law.  but  that  they 
are  entitled  to  a  reme<]y,  at  least,  similar 
to  that  tbey  are  pursuing  by  thl8  actinn. 

The  appellants  also  claim  there  is  a 
mlHjoinder  of  parties  defendant,  and  In 
that  the  rerelver  Luring  la  made  a  party 
tlefendant  without  permlRSlon  flnit  had 
of  the  court  appoinllug  bim.  We  tbinic 
the  claim  nf  apr>ellauts  Is  ctirrect.  The 
receiver  Is  an  officer  uf  thecoart,  In  all 
respects  sublect  to  its  orders  and  direc- 
tions, and.  In  so  far  as  hin  duties  aa  8uch 
go,  la  not  amenable  to  any  other  power 
or  authority,  and  at  all  tiroes  Is  under  the 
protection  of  the  court,  and  the  property 
In  bis  hands  is  in  custodla  legls.  To  per- 
mit any  one  tn  bring  actions  against  him 
concerning  such  property  would  be  to  re- 
move him  from  the  protection  of  the 
rourt.  and  the  property  from  Its  posses- 
sion and  control.  If  the  action  can  lie 
commenced  against  him,  it  may  proceed 
to  Judgment,  and  the  property  actually  lo 
hla  possession  by  the  prior  order  of  the 
court  sold;  thus  bringing  the  dlHerent  or- 
ders and  Judgments  of  the  court  on  the 
same  subject  directly  In  contlict.  If  such 
proreedtngs  can  be  tolerated,  then  the  ap- 
pointment of  receivers  tiy  courts  would  be 
a uselesBceremoDy,— a  farce.  Theplalntiffs 
are  not  without  a  remedy,  for  they  may 
ask  the  etiort  to  allow  the  receiver  to  be 
made  a  party,  under  such  restrictions  a^ 
the  court  deems  best  for  the  preservatloii 
of  the  property,  of  Its  own  authority,  and 
the  protection  of  Its  officers;  or  the  court 
may,  npon  tbe  proper  abowiog  being 


made,  require  the  receiver,  If  the  property 
Is  sold  in  pursuance  of  Its  former  order,  to 
hold  tbe  proceeds  thereof  subject  to  the 
further  directions  of  the  court.  Upon 
principle,  this  question  seems  clear,  with- 
nut  the  citation  of  aathorltles.  In  sup- 
port of  the  view  above  expressed,  one 
controlling  With  us  is  Barton  v.  Rarbour, 
104  U.  S.  128,  which  says:  **U  la  a  general 
rule  tlidC,  befi^re  suit  Is  brought  against 
a  receiver,  leave  of  the  conrt  by  which  he 
was  appointed  must  be  obtained.  Liavis 
V.  Gray,  16  Wall.  203,  and  rases  there  cited. 
Btit  the  learned  counsel  for  plaintiff  Id  erw 
ror  strenuously  contends  that  the  only 
coDseqnence  resulting  from  prosecntlnff 
the  suit  wlth<iut  such  leave  Is  that  the 
plaintiff  may  be  restrained  by  Injnnctlott 
or  attachment  forcoutempt.  and  that  the 
rule  applies  only  to  cases  When  the  suit  Is 
brought  to  take  from  tbe  receiver  proper^ 
ty  whereof  he  Is  In  pOKsession  by  onler  of 
the  conrt.  We  conceive  that  the  rule  is 
not  so  limited."  The  court  contlnnea 
then  to  the  distinct  codcIuhIoit  that  aa 
action  cannot  be  commenced  against  a  re- 
ceiver without  permission  ol  the  court 
which  appointed  him.  There  are  some 
other  qneKtions  discussed  by  appellants  lo 
their  brief  which  we  do  not  deem  It  neces- 
sary to  further  refer  to.  as  they  can  bebet- 
ter  determined  by  the  lower  conrt  when 
upon  the  trial  of  the  cause  all  the  facts  are 
before  it.  We  therefore  conclude  the  Judg- 
ment of  the  lower  court  should  be  re- 
versed, and  the  cause  thence  remanded  lor 
such  action  In  harmony  herewith  as  tosucb 
,  cuurt  may  seem  best;  and  itts  so  ordered. 

BERRY,  J.,  (dissenting.)  A  part  of  the 
,  subject  of  the  asHignment  In  question  was 
personal  property  In  the  territory  of  Ida- 
ho. The  assignor  lived  at  the  time  of  its 
execution  In  Utah  territory,  where  the  as* 
,slgnment  was  made.  It  was  a  voluntary 
aHHlgnraent.Iu  trust  for  the  benefit  itf  cred- 
itora,  and  Is  conceded  to  be  valid  under 
tbe  laws  of  Utah  territory.  The  assignee 
had  gone  into  possession,  and  was  lo  poe- 
session  as  socb  assignee,  when  the  prop- 
erty was  seized  and  taken  from  his  posses- 
sion by  the  sheriff  of  Alturus  county,  by 
virtue  of  a  writ  of  attachment  In  favor 
of  a  creditor  of  the  assignor,  residing  In 
the  state  of  MInnesutn,  where  tbe  debt 
was  contracted.  The  asHlgnee  brought 
replevin  against  the  sheriff,  and.  on  the 
trial  in  the  court  below,  had  Judgnien  t  for 
the  property.  This  appellant  Heeks  to 
reverse  that  Judgment.  There  is  but  one 
controlling  question  In  the  case.  viz. 
whether  that  assignment,  valid  where  it 
^was  made,  shonid,  under  the  statutes 
*of  this  territory,  be  held  to  be  operative 
here.  Under  our  statute  I  think  it  Is 
clearly  valid  and  operative.  Tbe  appeU 
Innt  rests  upon  section  59S2  of  the  Revised 
Htatutes  of  Iduho,  which  provides  thai 
"no  assignment  of  any  Insolvent  debtor, 
other  than  as  provided  In  this  title,  Is  le- 
gal ur  binding  on  rreditors."  This  la  the 
closing  section  of  title  12  of  the  statutes. 
Hie  net  is  headed,  "Proceedings  In  Insol- 
vency.** The  general  scope  and  apparent 
purpose  of  the  whole  title  of  &S  Bections  Is 
shown  In  Its  first  section,  as  follows: 
**  Kvery  Insolvent  debtor  may,  upon  com- 
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pUaoce  with  the  proTUIonii  of  this  title, 
be  discliarged  from  his  debta  and  Ilahlll- 
tlea."  No  BtruDger  terniH  are  needed  tu 
tiboff  that  the  parties  tboB  to  be  favored 
are  the  eltisens  of  Idaho;  certainly  It  was 
not  desl^netl  to  compel  perHona  contem- 
platlnK  asaitcnmeDt  to  reside  here  six 
months  before  dulnR  sn,  nor  tu  uonip^  lo* 
to  our  courts  clUsena  of  other  states  and 
territories  to  get  a  dischBrge  from  tlieir 
debts  throuffh  Insolvency  proceedlnfES. 
1  do  not  believe  thattberevisprHofourlaw 
in  im?  had  any  def*lRn  that  Idaho  should 
take  upon  ber  a  taeli  of  that  niapruitDde; 
nor  do  1  .bink  there  was  jny  deHiKn  to 
preciode  parties  out  of  this  territory, 
irbo  mlRht  have  property  In  it.troni  inak* 
Ing  any  asslgomeht  whatever  fur  the  beu< 
eflt  of  their  creditors,  without  golnf? 
through  our  courts  In  insolvency  proceed- 
ings. Of  conrse,  to  hold  that  this  act  has 
an  extraterritorial  scope  and  meaninu  is 
tu  practically  deny  to  a  nuoresideDt  tbe 
riRht  to  make  any  asRlffnment  wbatKver 
o(  his  property  here.  Tbestatementof  the 
proposition  seems  to  me  to  carry  with 
It  a  must  forcible  commentary.  It  Is  not 
claimed  but  that  a  state  or  territorlalieg- 
Islatnre  may  do  so  if  it  deelreH;  btit  the 
precedents  are  that  it  will  notbe presumed 
to  have  so  intended,  nnless  Its  enactments 
to  that  effect  shall  be  clear  and  unequivo- 
cal. Botler  V.  Wendell.  57  Mich.  62,  2S  N. 
W.  Rep.  460;  Ockerman  v.  Croas,  54  N.  T. 
29.  In  1H60  a  statute  was  enacted  in  New 
York  entitled  "An  act  to  secure  to  credit- 
ors a  Just  division  of  the  estaten  of  debt- 
ors, wbo  convey  to  assignees  for  the  ben- 
efit of  creditors."  Such  act  forbade  pref- 
erences. It  provided  how  the  assignment 
most  be  executed;  that  an  Inventory 
should  be  filed  of  the  property  assigned; 
tbe  assignee  should  give  bonds,  etc.— ail 
mbstantiaUy  as  provided  In  our  act,  but 
with  a  prohibition  as  to  other  asoign- 
meots  as  strung  as  our  own.  An  aeslitn- 
roent  was  made  by  a  debtor  in  (Canada, 
valid  according  to  tbe  laws  of  Canada, 
bnt  in  no  way  complying  with  the  require 
meats  of  the  New  York  statute.  Possea- 
sion  In  New  York  had  been  taken  by  the 
assignee,  whereupon  a  New  York  creditor 
—not.  as  iu  tills  case,  a  foreign  creditor— 
attached  it;  but  the  court  held  the  act  to 
apply  to  domestic  assignments  only. 
Ockerman  v.<:ross.54  N.  Y.  29.  So  in  Bot- 
ler V.Wendell.  57  Mich.  62,  2H  N.  W.  Rep. 
460;  so  In  Train  v.  Kendall. la?  Mass.  366; 
so,  also.  In  Itlce  v.  Courtis.  82  Vt.  460. 
But  we  need  go,  I  think,  no  further  than 
tu  the  lnt?rual  evidences  of  the  act,  to  he 
convinced  that  It  was  not  intended  to  ap- 
ply to  foreign  assignments;  in  fact,  the 
title  provides  expressly  that  the  assignor 
must  be  a  resident  of  the  territory.  The 
Judgment  In  tbe  court  below  should  be 
alflrmed. 


(2  Idaho  [Hasb.]  979) 

BURKE  et  al.  r.  McDONAU)  et  al. 

(Supreme  Court  ot  Idaho.    Feb.  28,  1S90.) 
Mines— Location  op  Claims— Rbvibw  on  Appbal 
— ScFFiciENcr  OP  Evidence— Plbadiko-^ Waiv- 
er OP  Phoof— Verdict — Inscfpicienct. 

1.  Thongh,  to  ponstitutc  a  vein,  It  is  not 
required  that  well-defined  walls  be  developed 
v.33P.no.l— 4 


or  payiag  ore  found  within  them,  there  miiat  he 
rock,  clay,  or  earth  so  colored  or  decomposed  by 
the  mineral  element  as  to  mark  and  distinguish 
it  from  the  inclosing  country. 

2.  Easterly  of  the  discovery  point  the  *L 
claim  was  marked  150  feet  longer  than  the  calla 
of  the  notice,  and  was  wider  than  allowed  by 
law,  bnt  the  westerly  1,000  feet  was  marked 
BUbBtantially  correct  in  size.  Held,  that  where 
the  ground  was  of  such  character  that  accuracy 
of  measurement  was  very  difficult,  and  the  II 
claim  was  dipcoverec!  and  located  mostly  on  the 
westerly  end  of  the  M.,  where  the  latter  was 
correctly  marked,  the  locatwa  of  the  L.  could 
not  be  deemed  to  have  been  milled  by  the  inac- 
curate markinic  of  the  M.,  and  that  the  M. 
was  not  void  for  inaccuracy  of  boundaries. 

3.  Under  Hev.  St.  1887.  S  4^17,  providing 
that  every  material  allegation  of  the  complaint 
not  controverted  by  the  answer  must  be  taken 
aa  true,  an  allegation  in  a  coiupltunt,  In  an  ae* 
tion  to  decide  an  adverse  claim,  Sled  atmiuHt  an 
application  for  a  patent  to  a  mining  location, 
that  plaintiffs  filed  ia  the  land  otKce  their  ad- 
verse claim  to  the  pn^perty  in  dispute,  need  not 
be  proved  when  not  denied  by  ^he  answer. 

4.  In  such  action  a  verdict  simply  finding 
that  plaintiffs  are  entitled  to  the  right  of  pos- 
session, and  which  does  not  allege  that  ther 
have  such  right  by  reason  of  a  compliance  with 
the  absolute  rejiuirementti  of  law.  ur  that  fliey 
have  it  as  against  the  government,  as  well  as 
against  defendants,  in  bad,  and  will  operato 
to  reverse  a  judgment  based  thereon;  Act 
Cong.  March  3.  1881,  providing  that,  If  no  title 
to  the  ground  Id  controversy  be  established  by 
either  party,  the  jury  shall  bo  find. 

5.  Under  Kev.  St.  1887,  S  4397.  providing 
that  "the  court  may  direct  the  jury  to  find  a 
speeiai  verdict 'in  writing  upon  all  or  any  of 
the  issues,"  it  is  the  duty  of  the  court  to  submit 
special  issues  at  the  request  of  parties  when  iiie 
issues  are  of  a  complicated  nature;  and  a  re- 
fusal to  do  BO  is  reversible  error. 

Appeal  from  district  conrt,  Shoshone 
county;  Weir,  Judge. 

Action  by  J.  M.  Burke  and  others 
against  Scott  McDonald  and  others  to  de- 
termlne  title  to  a  certain  mining  claim. 
There  was  a  Judgment  for  plaintiffs,  and 
defendants  appeal.  Heversed. 

For  opinion  on  second  trial,  see  29  Pae. 
Rep.  98. 

Wm.  H.  Clagett.  F.  Ganabt.  and  Albert 
Hagan.  for  appellants.  Woods  ft  Hey- 
burn,  tor  respondents. 


BEATTY.CJ.  TheappeIIants,a8clalm- 
antu  of  the  Lackawanna  lode  mining 
claim,  situated  In  Yreka  mining  district, 
Shoshone  county,  Idaho,  Hied  In  tbe  local 
land  office  their  application  for  patent 
therefor,  to  which  the  respondents,  as 
clairannts  of  tbe  Mammoth  claim,  within 
the  times  required  by  law,  Oled  in  said 
land  office  their  adverse  claims,  and  com- 
menced this  action  In  the  district  court,  in 
■aid  county.  Upon  the  trial  ot  the  cause 
before  a  jury,  a  general  verdict  was  found 
in  respondents*  favor,  upon  which  a  judg- 
ment being  rendered,  the  appellantenioved 
tor  a  new  trial,  and,  from  the  order  of  the 
court  overruling  such  motion,  they  have 
appealed  to  tills  court.  Whatever  the 
value  of  the  property  in  controversy  may 
he.  tbe  cause,  having  been  so  ably  and 
fully  presented  by  eminent  counsel,  merits 
careful  considera  tlon.  This  has  been  given 
It,  so  far  as  the  brief  time  between  Its  aub- 
misalon  and  the  necessarily  early  adjoorn- 
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meot  of  tbe  court,  permlte.  Onr  atteotlon 
bas  been  directed  to  nnoiorous  propoal- 
tions  loTolvtiiK  qaestlona  of  botb  law  and 
fact,  of  not  all  ol  wblcb  will  we  attempt 
a  coDBlderatloD.  AppellantH  earuestly 
urge  that  no  vein  was  dtseoTered  In  tbe 
Mammotb  prior  t«  ItH  location  or  that  of 
tbe  Lackawanna.  The  difficulty  le  not  no 
mnch  Ij^norance  of  tbe  law's  demand,  or 
of  what  cunstitutea  a  vein  unaer  tt,  au  its 
willfnl  violation.  Tlie  practice  ot  pouting 
notices  upon  any  ground  within  whirh  tbe 
existence  of  a  fedf!;e  may  be  Imagined  baa 
become  so  connnun  thnt  the  emphatic  re- 
quirement of  the  law,  that  a  ledge  discov- 
ery uinst  Initiate  tbe  locatloo  of  a  claim* 
Is  nearly  forgotten.  The  eonrta  will  Inelat 
oponand  enforce  this  most  Important  pro- 
Tlslon  of  the  law  wherever  opportnnity 
ntfera.  It  muitt  be  rpmembered  tliat  every 
seam  or  crevke  In  tbe  rock,  even  thongh 
filled  with  clay,  earth,  or  rock,  does  not 
ronatitota  a  vein,  nor  every  ridge  of 
etalned  rockn,  Its  cropping.  Nur,  ou  the 
contrary.  Is  It  reqniretl  that  wf^ll-detined 
wells  shuU  be  developed,  or  paying  ore 
ffinnd  within  them.  But  sometblnK  must 
be  found  In  place,  aa  rock,  clay,  or  earth, 
so  colored,  atained,  ciiunged,  and  decom- 
posed by  tbe  mineral  elements  as  to  mark 
and  dlBtlngiilah  It  fnimthelncloHlnflceonn* 
try.  While  the  contents  nf  ore-bearing 
veins  widely  differ,  there  Is  that  indescrib- 
able peculiarity  In  the  "ledge  matter,"  the 
matrix  of  all  ledges,  by  which  tiie  experi- 
enced miner  easily  reciignlzea  iila  ledge  w  ben 
dlacovnred.  The  evidence  In  this  caae  doea 
not  clearly  show  such  discovery  of  a  vein 
In  the  Mammoth  as  tbe  law  requires. 

It  Is  also  claimed' by  appellants  that  If 
tbe  locators  of  the  Mnmmotb  did  potit 
their  notice  on  September  17.  as 
claimed,  they,  before  marking  Ita  boand- 
arlea,  left  it.  to  prospect  for  and  locate 
other  clH^ms,  and,  bciore  their  retom,  the 
Larkawanna  waa  located  on  the  follow- 
ing day,  and,  as  an  evidence  of  the  Irregu- 
larity of  their  locations,  refer  to  the  Tact 
that  in  four  days, commencing  on  Septem- 
ber 16th,  Smith,  Catllne,  and  Flaherty  lo- 
cated ISclalma.  The  In  w  does.in  Its  llher* 
allty,  allow  the  proapector,  after  the  dla- 
covery  of  his  vein,  a  reasonable  time  In 
wlilcb  to  develop  Its  courae.  and  then 
mark  accordlntcly  the  houndarfea  of  hla 
claim;  but  It  does  not  permit  him,  after 
having  posted  bin  notice,  to  leave  blaclHlra 
Incomplete,  and,  going  In  queat  of  other 
clalmM,  poat  hla  notice  here  and  there  over 
the  country,  to  the  exclnalon  ol  other  pros- 
pectors, and  at  hia  lelaare  pruapect  and 
mark  ont  his  claims.  While  no  hardship 
or  unuanal  exertion  Is  required  ofbim, 
good  faith  and  reasonable  diligence  are. 
So  long  as  heexercisea  the  latter.  Ibecourts 
will  shield  him,  hut  not  In  the  commlealon 
nf  any  fraud  upon  the  law.  If  in  thia  case 
the  evidence  clearly  showed  aa  true  what 
appellanta  claim,  tbis  court  would  place 
Its  Real  of  condemnation  upon  the  Mam- 
moth location.  But  tlieseqoeatlona  above 
referred  to,  wUb  that  concerning  the  per- 
formance of  tbe  annual  aasewment  work 
on  eqld  claim,  were  aobmltted,  under  the 
Inatructlona  of  the  rourt,  to  a  Jury,  com- 
posed In  part,  at  least,  of  miner*,  and,  in 
view  ol  the  conflicting  tewtlmony  on  these 


questlona.  tbIs  court  would  notbejuati* 
fled  In  dlaturblng  their  conclualon. 

Were  the  boundarlee  of  the  Mammoth 
so  large  aa  to  render  the  location  void? 
Eaaterly  of  the  diaeovery  point  It  waa 
marked  about  ISOfeet  iougerthan  tbecBlls 
of  the  notice*  and  was  conaiderably  wider 
than  allowed  bylaw,  while  tbe  westerly 
1,000  feet  was  marked  snbstantially  eor> 
rect  In  alze.  Strict  aecnracy  in  the  mark- 
ing of  claims  cannot  be  expected  or  re- 
quired. The  character  of  the  ground  over 
which  the  locatormnat  make  hU  measure- 
ments must  be  considered;  it  even,  with 
unobHtrncted  view,  gre«  ter  necuracy 
would  bereqolred  than  when  theaurfaee  Is 
broken,  and  covered  with  timber.  If  a 
claim  Is  made  exceealve  in  aise  with  fraud- 
ulent Intent,  It  le  void.  If  made  eo  large 
that  It  cannot  be  deemed  the  reauit  of  In- 
nocent error,  fraud  will  be  presumed,  or  if 
from  any  cause  it  be  made  so  large  and 
witb  such  ittdlMtlnct  markinga  that  Its 
boundaries  cannot  be  readily  traced,  and 
snbeequent  tocators,  after  reasonable  dili- 
gence, cannot  tind  the  same.  It  would  be 
void,  us  against  another  location  made 
In  good  faith.  Juat  what  exceaa  will  be 
tolerated,  or  what  will  vitiate,  cannot  be 
defined,  but  must  depend  somewhat  upon 
tbe  clreumatances  of  each  ease.  In  Moo- 
tana, It  has  been  held  a  claim  located  1.76S 
feet  long  Is  void,  and  the  tendency  there  Is 
towarda  f>trict  necuracy  of  boundary ; 
while  In  otiier  courta  It  has  been  held  that 
In  the  absence  uf  fraud  tbe  claim  will  t>e 
held  void  only  aa  to  the  exceaa.  Stem- 
Winder  Caae,  (Idaho.)  21  Hac.  Hep.  1U40; 
Mining  Co.  v.  Ruae.  114  C.  S.  .579.5  Sup.  Ct. 
Rep.  1055;  Jupiter  Min.  (.'o.  r.  Bodte  Con- 
anllduted  Mtn.  Co.,  11  Fed.  Rep.  675.  In 
this  caae  It  appeara  the  ground  is  such 
that  accuracy  In  nieaanrement  could  not 
beexpected;  also  that  the  Lnckawauna 
was  diHcovered  and  located  moatly  on  the 
weaterly  end  of  the  Mammoth,  where  tbe 
latter  was  correctly  marked.  It  cannot 
be  presumed,  from  all  the  rlrcumstanees 
of  the  cntie.  the  Unckawanna  locators  were 
mlKlt'd  by  tlieap  markings,  and  tbe  conclu- 
sion oT  the  trial  court  la  aaatalned. 

The  reapondenta  havInK  allexed  In  their 
complaint  the  tlilng  by  them  in  thu  land 
ofbee  of  their  ailvorae  claim,  appellants  In- 
aiat  auch  tillniT  ranat  be  proven,  thoueh  not 
denied  by  them,  and  rely  Dp«m  Kusenthul 
V.Ives.  12  Pac.  Rep.  »04,  decided  In  this 
court, and  Mattindly  v.Lewlsohn,  (Mont.) 
19  Pac.  Rep.SlU.  The  latterholds  it  a  nor- 
essary  allegation,  but  doea  not  say  tt  must 
be  proven  when  not  denied.  In  the  for- 
mer, this  court  held  citiienahip  muat  be  al< 
leged,  pr4)ven,  and  found,  even  thoagta  not 
denied.  But  why  did  It  so  bold?  The 
reason  Is  evident.  Citiienahip  Is  an  abso- 
lute qualification  to  tbe  holding  of  mlueral 
land.  The  Kovemment  grants  its  lands 
only  to  Its  clttzena.  Before  it  will  iasue  Its 
patent  to  any  one,  it  muat  know  positive- 
ly that  he  is  a  citizen ;  hence  the  necesaity 
of  showing  by  the  judgment  of  the  court 
thecltlsenahip  of  the  appIlCHnt.  Whether 
the  plaintiff  Ulea  or  provea  the  filing  of  bin 
ad verae  claim  In  tbe  land  ofllee  Is  a  matter 
of  no  intereat  or  conaeqnence  to  the  gov- 
ernment. That  U  simply  a  question  of 
practice  wbicb  it  provides  for  tbe  pro  tee- 
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tlon  of  the  intcreatsof  the  adverse  parties, 
and  which  thejr  may  waive.  If  they  desire. 
The  appellants,  not  denying  the  nllega- 
tlun.  waived  their  ri^ht  ut  Its  proof  by  ro- 
upondents.  and  the  latter  are  clearly  Jueti- 
fled  by  section  4217*  of  onr  statute  In  not 
tenderlns  testiioony  tbereoo. 

We  will  roDsider  toffother  the  alle^r^d  er- 
ror of  the  court  in  not  suhmittinR  special 
Issueii  to  the  Jnry,  and  the  infortnality  of 
their  Terdirt,  which  te  as  JqIIowb:  "We. 
the  Jnry  In  above-entitled  eanso,  find  the 
tJtle  to  the  right  ut  possession  of  the  area 
In  conflict  described  in  the  complaint  to  be 
In  favor  of  tbe  plaintiffs;"  apon  which  a 
Judgment  was  rendered  to  the  effect  that 
plalntlHa  were  entitled  to  the  possesion 
of  the  icronnd  hi  eontniveray  aa  against 
the  defendanta.  It  must  be  observed  this 
verdict  simply  fluds  tbe  plaintiffs  are  enti- 
tled to  the  right  of  pOHsension:  It  dora  not 
show  they  have  sach  right  by  reason  nt  a 
compliance  with  tbeabsolote requirements 
of  the  law.  or  that  thoy  have  It  as  againf^t 
the  government,  or  any  but  the  defend- 
nnts.  It  amounts  to  a  declaratlna  that, 
as  Itetween  the  parties  to  the  action,  the 
plaintiff  showed  the  better  rluht,  and 
should  prevail,  which  tn  Golden  Fleece 
<i.  &  a.  Mitt.  Co.  V.  Cable  Con.  O.  & 
s.  MiD.  Co.,  12  Nev.  »20,  was  held  the 
rule;  but  whether  or  not  such  was  tbe 
law  then,  it  has  not  been  since  tbe  con- 
gressional act  of  March  8, 1K8I,  providing 
that, It**  title  to  the  ground  in  controversy 
shall  not  be  established  by  either  party, 
the  Juryahall  so  And."  8lnce  this  act  It 
has  become  necessary  that  tbe  decision 
whether  by  court  or  jnry,  must  show,  not 
.  unlytbattbe  ^ucceHHrnl  party  is  entttledto 
the  poHseHslon  as  against  his  opponent,  but 
also  as  against  all  others,  iDcludtnie  the 
government.and  by  a  compliance  with  all 
the  laws  applicable.  Tbe  government  Is 
Interested  In  knowing,  before  issuing  its 
patent  to  a  party,  that  he  Is  a  citisi;n; 
that  he  has  discovered  a  vein;  that  he 
has  perlonned  the  95011  develupmeo  t  work ; 
that  be  bat)  complied  with  the  law.  It  is 
provided  that  upon  the  Judiement  In  these 
adverse  claim  cases  being  certified  to  the 
general  land  office,  together  with  tbe 
proper  certificates  of  such  claim,  a  patent 
Hbali  issue  to  thosucceeBfui  party.  If,  there- 
fore, a  Judgment  Is  sufflclent  which  shows 
only,  as  la  this  case,  the  title  to  he  In  tbe 
succcsstul  party  as  against  bis  upptnient, 
it  might  frequently  happen  that  a  patent 
would  Issue  to  a  party  who  was  an  alien, 
or  who  bad  never  discovered  a  vein,  or  in 
other  particulars  had  failed  to  comply 
with  the  law  of  congress.  In  tbe  fulinw- 
ing  cases  Judgments  w pre  reversed  because 
of  the  Insufilciency  of  the  verdicts,  some  of 
which  were  more  specific  than  the  one  un- 
der consideration:  McOInnls  v.  Egbert, 
(Colo.)  5  Pac.  Rep.  600;  MannlnK  v.  iStreb- 
low,  (Colu.)  18  Par.  Bep.  Thoaias  v. 
Chisbolni.  (Colo.)  21  Pac.  Rep.  1020.  And 
Rosenthal  v.  Ivee,  (Idaho,)  12  Pac.  Rep. 
904,  was  reversed  because  the  Judge  who 
tried  the  cause  failed  to  And  tbe  aaccessfnl 
party  was  a  cltisen.  This  was  not  be- 

'Rev,  St.  1887,  8  4217,  provides  that  every 
material  allefnitiOD  of  the  complitiat  not  con- 
troverted by  the  answer  most  be  taken  as  true. 


cauae  that  was  i  material  Issue  onder  our 
practice,  but  that  It  was  necessary  to 
show  his  compliance  with  the  laws.  Alt 

these  autboritles  are  sustained  by  GwilUm 
V.  Donnellan.  116  U.  S.  50,  5  Sup.  Ct.  Rep. 
1110,  and  we  must  bold  the  verdict  In  this 
case  Informal  and  cause  for  reversal.  Our 
statute,  by  section  43!f7.  after  designating 
the  class  of  cases  in  which  it  Is  optional 
with  the  Jury  to  flud  a  general  or  special 
verdict,  farther  provides  that  **  the  court 
may  direct  tbe  jury  to  find  a  special  ver- 
dict in  writing,  upon  oil  or  any  of  tbe  is- 
sues. **  In  cases  where  the  number  and 
nature  of  the  Issues  are  such  as  likely  to 
coufuse  the  Jury,  the  court  can  greatly  aid 
it  by  formulating  such  issues  luto  sepa- 
rate, distinct  propositions,  and  thns  have 
them  submitted  In  logical,  concise  ques- 
tions, lustead  of  In  one  confused  mass. 
Through  a  general  verdict,  a  Jury  Is  more 
lllteiv  Jump  to  a  conclusion,  or  yield  to 
Its  impulse  or  sympathy,  than  when  spe- 
cial issues  are  submitted,  to  which  tbe 
facts  can  he  directly  applied.  Certainly 
the  court  must  submit  only  those  mate* 
rial,  and  only  In  anch  i^nmber  and  form  as 
will  aid.  and  not  bewilder,  the  Jnry.  Js 
thU  a  mat  ter  left  entirely  to  the  dlscretton 
of  tbecourt?  It  might  be  so  held  If  the 
statute  were  designed  alone  for  the  con- 
venience of  tbe  court,  but  It  is  not.  On 
tbe  contrary,  its  object  Is  to  aid  the  jury 
to  the  proper  concl.islons.  and  to  promote 
Justice  in  tbe  adinlnlstratloo  of  the  law. 
It  is  a  discretion  that  must  be  soundly  ex- 
ercised by  the  court,  and  subject  torevlew 
as  sny  other  discretionary  power  when 
not  properly  exercised.  The  complicated 
nature  of  tbe  Ihsucs  in  this  case  Is  such  as 
to  render  It  one  in  which  special  IssueH 
should  be  submitted.  If  ever  neceMsnry  In 
any  case,  and  tbe  court's  error  In  refusing 
tbe  request  of  appellants  in  this  matter  Is 
also  cause  for  reversal.  Tbe  appellants 
also  asked  Ihecourt  to  have  the  Jury  view 
the  premises,  as  permitted  by  our  statute. 
There  are  many  features  nf  this  case  which 
murk  It  as  one  In  which  this  request  should 
have  been  granted. fiut  whether  the  action 
of  the  court  is  cause  for  reversal,  it  Is  un- 
necessary to  determine.  It  follows  from 
tbe  forgoing  that  the  Judgment  and  or- 
der ap|>ealed  from  must  be  reversed,  and 
the  cause  remanded'  fora  new  trial;  and 
it  Is  so  ordered. 

(98  Cal.  247) 

HUNTER  V.  BRYANT  et  al.  (No.  15.151.) 

(Supreme  Court  of  California.  May  12,  1803.) 

Actios  os  Oppioial  Bond  —  iNSUFPicrsN'T  Com- 
PI.A1XT  —  Amesdbd  Compl«ikt  —  Judgment — 
Waives  or  Ubjbctions —  Failuus  to  Amswek 
or  Dbmur— Service  op  Summosa  —  Al-thomitt 
OP  Attornbt  to  Appbae— Etidbnoe— SL'UETIBS 

— FkIOH  JdDOHINT  against  CODBPBNUASTa, 

1.  'Where  an  amended  complaint,  on  which 
judgment  is  rendered,  is  unobjectionable,  the 
judj,'Uient  will  not  be  set  aside  because  the  orit;- 
Inal  complaint  did  not  fitnte  a  cause  of  action. 

2.  Where  an  amended  complaint  contains 
material  matters  which  should  have  been  al- 
leged by  sui^lemental  pleading  the  Irregnlarity 
cannot  be  questioned  for  the  first  time  on  ap- 
peal. 

3.  On  appeal  by  defendants  on  a  judgment 
roll  containing  neither  answer  nor  demurrer,  the 
plea  of  the  statute  of  limitations  is  unavailable. 
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4.  Where,  on  a  motion  to  set  aside  a  de- 
foalt.  the  evidence  as  to  whether  or  not  the 
mmmons  was  served  on  defendants  la  fnll  and 
ronflictinff,  a  refusal  of  the  trial  conrt  to  sraut 
the  motion  will  not  be  disturbed. 

5.  The  appearance  of  an  attorney  in  an  ac- 
tion is  prima  facie  evidence  of  aathority,  and 
a  finding  br  the  trial  court  that  he  had  such 
authority  will  not  be  disturbed  where  the  par- 
ties for  whom  he  appeared  fall  to  show  lach 
of  authority  by  "cogent  and  strong  evidence," 

6.  In  an  action  on  an  official  bond  It  is 
not  a  valid  objection  by  soretiea  to  judgment 
against  them  that  judgment  had  previously 
been  taken  in  the  case  against  their  codefend- 
ants. 

Department  1.  Appeal  trono  aiiperlor 
court,  city  and  coanty  of  ISun  FraDcieco, 
J.  C.  B.  Uebbnrd,  Judffe. 

Action  by  David  Hunter  aKalDBt  A.  J. 
Bryant,  L.  Koster.and  H.Plnffuniann  and 
others  on  the  ufflclal  bond  of  odu  Hubert, 
treasui-er  of  tbe  city  and  coanty  of  San 
Francisco.  From  a  Jndftment  for  plain- 
tin,  and  from  an  order  denylnp;  a  motion 
to  set  aHide  the  default  and  jiidtEnicnt 
afcaiDRt  KoHttfr  and  Plageniaon,tbe  latter 
appeal.  Affirmed. 

Daniel  Titos,  for  appellanta.  TUdoD  & 
TUden,  fur  respondent. 

GAROTTTTE,  J.  This  Is  nn  appeol  from 
the  judgment,  and  also  from  the  order  of 
the  trial  court  denying  a  motion  to  aet 
aside  tbe  default  and  jndiciuent  taken 
againat  tlie  appellanta,  John  JL'  Koster 
and  H.  Plagemann. 

1.  Tlie  Bitpeal  from  the  Judjcmvnt  Is 
based  upon  the  contention  that  the  orig- 
inal complaint  did  not  state  a  cause  of 
action.  Conceding,  for  tbe  purposes  of 
tbe  case,  that  tbe  original  corapluint  was 
lacklnjc  In  esBentlnlR.  Rtill  tbe  amended 
cnroplalnt  la  unobjectlunahle,  and  that  is 
the  pleading  upon  which  the  Judgment 
was  rendered.  Admitting  that  material 
matters  are  set  out  In  the  amended  com- 
plaint which  ahonld  have  been  alleged  by 
supttlemnntal  pleading,  auch  an  irregu- 
larity cannot  be  questioned  for  the  tlrot 
time  In  this  court  upon  the  claim  of  the 
failure  of  th^plnintiff  to  state  a  cause  of 
action.  Neithercan  the  plea  of  the  titutute 
of  Uniitatlnna  avail  appellantn  upon  an 
appeal  on  a  Judj;ment  roll  containing  nei- 
ther anawer  nor  demurrer. 

2.  It  Is  Insisted  that  the  Judgment 
Bhnuld  be  set  aHlde  hecanae  appellants 
were  not  served  with  «ummon8.  The  evi- 
dence upon  thlH  point  Is  full  and  conQict- 
ing,  and  upon  that  evidence  the  trial 
court  denied  tbe  motion  to  itet  aside.  The 
contentlone  of  the  respective  parties  la 
this  regard  created  a  pure  Issue  of  fact, 
and  upon  that  eoiiflict  of  evidence  the 
court  found  that  service  of  summonft  had 
been  made;  and.  there  being  sutflclent 
evidence  to  support  the  flnillng.  we  will 
not  .liHtnrb  It.  While  It  is  said  in  Buell  v. 
Emerich.  85  Cnl.  116.  24  Pac.  Rep.  t>44: 
"The  power  of  the  court  should  be  freely 
and  llherally  exercised,  *  *  *  ao  as  to 
difipose  of  cBseM  upon  their  aubstantlal 
merits."— that  language  of  the  conrt  has 
no  reference  to  the  question  here  Involved, 
This  Is  not  a  matter  of  discretion  In  the 
lower  court,  but  a  matter  of  pure  legal 
right,  and  does  not  arise  under  tbe  pro* 


Tisiona  of  eectlon  478  of  tbe  Code  of  Ctrl] 
Procedure.  See  Norton  v.  Railroad  Co., 
(filed  Feb.  25, 1S93,)  (Cal.)  82  Pac.  Rep.  452. 

3.  Ir  is  insisted  that  the  Judgment  is 
void  because  the  amended  complaint  upon 
which  the  Judgment  was  based  was  never 
served  upon  appellants.  This  objection 
to  the  validity  of  the  Judgment  Involvea 
the  authority  of  one  W.  C.<  Burnett,  an 
attorney  at  law, 'to  represent  appellanta 
In  the  litigation;  for  suhsequeutly  to  tbe 
Q ling  of  the  amended  complaint  Burnett 
nppeart»3  in  the  court  claiming  to  repr»- 
eentapitellanta,  and  attacked  thepluadlng, 
both  liy  motion  and  deronrrer,  and  hia 
appearance  for  such  parpo^e  was  a  waiver 
of  personal  service  thereof,  either  upon  him 
or  his  clients.  Was  Burnett  authorised 
to  represent  appellants  in  this  litigation? 
The  trial  court  has  so  foand  the  fact,  and 
It  is  only  upon  a  clear  case  to  the  con- 
trary that  we  would  disturb  that  finding. 
If  tbe  ordinal  complaint  atated  a  cauae  of 
action,  which  la  a  matter  we  do  not  And 
It  necesnary  to  decide,  the  summons  be- 
ing served  upon  appellants,  as  the  court 
has  found,  then,  under  no  aspect  of  the 
case,  can  they  complain,  for,  as  said  la 
Fitzgerald  v.  Fernandei.  71  Cal.  609,  12 
Pac.  Uep.  562:  "In  such  a  case.  If  there 
bad  been  no  appearance  for*  her,  tbe 
plaintiff  would  liave  been  entitled  tu  a 
default  and  decree  against  her,  and  bis 
ponitlon  should  not  be  held  worse  by  an 
appearance  with  which  he  had  no  con- 
nection." Aside  Irom  the  foregoing  con- 
ditions, the  appearance  In  court  of  a 
regularly  licensed  practitioner, claiming  to 
repremnt  a  litigant,  la  prloiA  facie  evi- 
dence of  bia  anthorlsatlofi  to  act,  and  to 
defeat  the  reHults  of  a  protracted  and  Im- 
portant lltigathtn  hy  reason  of  a  want  of 
authority  in  the  attorney  to  represent  the 
unsuccessful  litigant  can  only  be  done 
upon  a  showing  entirely  clear  and  con- 
Tincing.  Without  entering  Into  a  detailed 
review  gf  the  evidence  bearing  upon  thia 
question,  we  conclu(!e  the  sutiject  hy  say- 
ing we  are  well  satisfied  that  the  history 
of  the  litigution.  as  disclosed  by  the  rec- 
ord, does  not  make  a  satisfactory  showing 
of  want  of  authority  In  the  attorney  to 
represent  appellants  thruuKhont  the 
many  yeara  In  which  this  litigation  has 
been  pending.  They  have  not  eatahllshed 
their  claim  of  lack  of  authority  In  the 
I  a'torney  to  represent  them  by  "ctigent 
'  and  "strong  evidence, "  and  it  was  said  In 
'  Garrison  v.  McUowan,  48  Cal.  600:  "But 
tbe  act  of  tlie  attorney  In  entering  the 
appcuraoceof  n  defendant  carries  with  It 
u  presumption  of  due  authority  npon  hia 
part  to  do  so.  Therefore  If.  after  an  ap- 
pearance entered,  Judgment  tie  rendered 
agaiust  the  defendant,  and  the  latter 
Beeks  relief  against  the  Judgment  on  the 
ground  of  want  of  authority  of  the  at- 
torney to  enter  his  appearance.  It  1b  In- 
cumbent upon  the  party  'to  make  cut  a 
clear  and  unmixed  ease.'  He  Is  required 
to  Bhow  merit,  to  take  prompt  action, 
and  to  estahlish  his  right  by  'cogent  and 
Btrong  evidence.'  There  would,  indeed, 
be  little  security  afforded  by  Judicial  pro- 
ceedings had.  If  a  party  wh<i  had  been  nn 
succeHBfuI  In  litigation  could  overthrow 
or  defeat  them  upon  tbe  simple  aoggee- 
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tton  of  wflDt  of  aatbority  lo  bis  attor- 
ney to  appear  for  titm,  or  to  eondact  the 
controTeray  on  bis  belialt.** 

4.  Appellants  and  utbers  were  aaretles 
upon  the  official  bond  of  one  Huber.  treas- 
orerof  tlie  city  and  coon ty  of  San  Fran- 
cisco. The  ohilgatiun  uf  the  sarcties  was 
Joint  and  Heveral.  and  the  fact  that  ]adg- 
ment  had  been  previousiy  taken  afEalnst 
appellants*  codefendaota  in  no  <vay  Id- 
Talidates  respondent's  rlffht  to  hitve  judg- 
ment entered  afrainut  tbem.  For  the  fura* 
gtiinic  reasuns  the  JndKnient  and  order  arit 
affirmed,  and  this  order  Is  directed  to  be 
entered  as  of  date  May  1, 1893. 

We  concur:  HARRISON,  J.;  PATER- 
KON.  J. 


(9s  cid.  no> 

SMITH  r.  LOS  ANGELES  &  P.  RT.  CO. 

(Mo.  10032.)  . 
(Sopreme  Court  of  California.    May  4,  188S.) 
Dahaoeb— Bkeach  ov  Uontract. 

1.  A  railroad  company  entered  on  land  no 
der  an  agreement  with  the  owner  that  it  would 
build  its  road  from  a  point  near  the  center  of 
a  dty  through  snob  owner's  land.  The  com- 
pany built  a  portion  of  its  road,  includmg  the 
pert  throu^  the  land  in  question,  but  failed 
to  build  the  portion  running  near  the  center 
of  the  city,  which  portion,  if  built,  would  have 
greatb'  increased  the  value  of  such  land.  Eeld, 
that  the  landowner  was  entitled  to  recover 
from  the  company  the  amount  it  would  cost 
to  place  his  land  in  the  same  condition  aa  be> 
fore  entry  by  the  company. 

2.  Such  damages  can  be  recovered  In  an 
action  for  breach  of  contract,  and  are  not 
founded  on  tort. 

Commissioners'  decision.  Department 
2.  Appe<tl  from  superior  court,  Los  An- 
geles county;  J.  W.  McKInney,  Jodge. 

Action  by  George  U.  8mitb  against  the 
Los  Angelea  &  Pacific  Railway  Uoiupany 
for  an  1n]onctlun  and  damagea.  Jiidg- 
ment  was  rendered  for  plaintiff,  granting 
the  Injnnctlun,  wItboDt  damsK'^B.  Plain- 
tiff appeals  from  so  mncb  of  Jadgment  aa 
refnaea  damagea.  Reversed. 

Smith  &  Winder,  fur  appellant.  Ander- 
son A  Anderson  and  WJIsonft  Lauime,  for 
respondent. 

SEARL3.  C.  This  Is  an  appeal  from  a 
final  Jadgment  euterud  in  favor  of  appel- 
lant, nrbo  was  plaintiff  in  the  court  below, 
ilecreelng  the  plainttrr  to  be  the  owner  of 
certain  land,  and  enjoining  defendant  from 
entering  upon  or  interfering  therewith. 
The  cause  comes  up  on  Che  Judgment  roll, 
nnd  the  sole  question  involved  relates 
to  the  right  of  appellant  to  damages  In  ad- 
dition to  the  relief  afforded  htm.  In  No. 
vember.  1SK6.  the  Los  Angeles  &  Ostrich 
Farm  Rutlway  Company,  a  corporation, 
procured,  by  ordinance  of  the  council  of 
the  city  of  Tjos  Angeles,  a  francbtae  tocon- 
Btmct  a  street  railroad  from  point  A,  near 
the  center  of  the  city,  to  point  C.  near  Its 
northern  boundary.  From  point  A  to  an 
Intermediate  point  on  the  line,  which  we 
will  designate  as  point  B.  the  road,  when 
constructed,  was  to  t>e  operated  with 
home  power,  and  from  B  to  C.  by  steam 
power.  One  M,  L.  Wicks  proposed  to  tbe 


company  holding  the  franchise  that  on 
certain  conditions  to  be  performed  by  tbe 
compHoy,  and  satisfactory  to  It,  and  up- 
on the  further  condition  that  pnrtleaown- 
Ing  land  along  the  lino  of  tbe  proposed 
route  would  pay  certain  sums  of  money, 
he  would  construct  the  road.  Thia  wan 
agreed  to  by  the  landowners,  and  appel- 
lant, who  owned  a  tract  of  land  between 
points  B  and  C,  In  December,  1886,  made 
Co  Wicks  biR  note  for  $750,  payable  at  tour 
months,  provided  the  road  shonld  be  con- 
stucted,  equipped,  and  put  in  operation, 
by  the  maturity  of  the  note,  from  point 
A  to  point  C.  A  bond  with  sureties  was 
executed  by  Wicks  for  the  benellt  of  appel- 
lant, and  other  parties  who  bad  given 
notes  or  made  donations  conditional  for 
the  tronatrurdon  of  tbe  road,  as  specified 
In  the  promissory  notes.  Afterwards  the 
Los  Angeles  Ostrich  Farm  Railway  Com- 
pany sold  and  conveyed  all  its  rights,  ti- 
tle, and  interest  In  the  road,  frunchitje, 
etc..  to  the  Los  Angeles  County  Railway 
Company,  a  corporation.  Wicks,  who 
had  been  but  an  agent  for  the  grantor, 
also  asstKued  all  bis  Interest,  and  the 
notes  of  appellant  and  others  were  aa- 
slgned  at  the  same  time.  Wli-hs.  btftore 
tbe  sale  and  assignment  to  tbe  Los  An- 
geles County  Railway  Company,  hnd  con* 
structed  tbe  road  from  point  B  to  point 
C,  had  entered  upon  the  iand  of  appellant, 
and  constructed  the  roadway  over  the 
same,  a  ud  in  dolnir  so  made  deep  cuts  and 
bigh  embankments,  In  such  manner  as 
greatly  to  Injure  tbe  land..  The  road  from 
point  A  to  point  B  has  never  been  con- 
structed. The  Los  Angeles  County  Rail- 
way Company,  on  the  3d  day  of  October, 
1887,  <>ntered  Into  an  agreement  with  the 
appellant  and  other  dohore  by  which.  In 
consideration  of  tbe  payment  of  the  notes 
of  appellant  and  others,  "and  In  further 
consideration  of  the  grants  of  right  of 
way  made  by  the  aald  parties  of  tbe  sec- 
ond part."  it  agreed  to  do  certain  things, 
and,  among  them,  that  the  conditions  of 
the  notes  as  to  constrnctlng  tbe  road 
should  be  curried  out,  except  as  to  time, 
and  It  was  to  be  relieved  from  the  con- 
sequences of  tbe  dday.  Tbe  note  of  ap. 
pellant.  as  well  a*  those  of  tbe  others 
doe  at  four  months,  were  thereupon  paid. 
In  consideration  of  the  payment  of  his 
note,  the  company  agreed  with  appellant 
that  It  would  perform  the  obllKatlons 
specified  therein.  Afterwards  tbe  Los 
Antreles  County  Railway  Company  sold, 
assigned,  and  conveyed  the  said  railway, 
etc.,  to  the  Los  Angeles  ft  Pacific  Railway 
C-ompnny,  a  corporation,  the  respondent 
herein.  On  tbe  Sth  day  of  Heptember, 
1S87,  the  three  corporations  hereinbefore 
named  were  duly  consolidated  under  the 
name  of  the  Los  Angeles  &  PariHc  Rail- 
way Company.  Each  of  tbe  three  corpo- 
rations, according  to  the  findings  of  tbe 
court,  assumed  nil  tbe  obligations  of 
Wicks,  and  the  second  and  third  corpora- 
tion, the  olillgations  of  thefr  predecessors, 
to  plaintiff,  includinic  the  otillaiatlon  on 
account  of  damaecs  In  the  premises.  Ap- 
pellant never  gave  any  license  or-granted 
any  right  of  way  over  his  land,  except 
such  license  as  maybe  Inferred  from  tbe 
langnage  used  in  his  promissory  note  or 
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agreement  of  December,  I,S86.  Tbeeica- 
vatioDR  and  enibnnkmentit  on  appellant'ii 
land,  made  by  Wicks  and  the  Lob  Angeles 
&  Ostrich  Farm  Railway  Company,  de- 
tracted rrnm  tbe  value  thereof  in  the  snm 
of  $8,000,  and  such  damagre  or  deteriora- 
tion can  be  obviated,  and  the  value  of  the 
land  restored,  only  by  dlling  up  the  esca- 
TBtloDfl  and  epreaiUng  out  tbe  embaok- 
mentB,  to  effect  whIcD  will  cost  $6,000. 
Had  tbe  road  been  cunstruotedfrom  point 
A  to  point  C,  this  damoee  would  have 
been  compentiated  by  tbe  increased  value 
of  the  land,  and  by  the  convenience  atTurd- 
od  thereby  lu  commtiDlcatioD  with  the  cen* 
ter  of  the  city  Appellant,  according  tf) 
the  findings,  has  suffered  damageH,  in  all, 
aggregating  $8,000.  Respondent,  as  well 
as  Its  preiieceettors  in  Interest,  refused  to 
construct  tbe  road  from  point  A  to 
polut  B. 

The  appeal  beinfj^upon  thejadgmentroll, 
we  must  regard  the  findings  as  concloHlve 
Id  favor  of  the  assumption  that  the  de- 
fendant Is  in  the  position  of,  ond  snhject 
to  all  the  liabilities  which  wonld  have  at- 
tached to,  Itb  predecessor,  the  Los  Angete? 
&  Ostrich  Farm  Railway  C'oniitany,  and 
Us  agent,  Wicks,  bad  that  corporation 
remained  the  owner  of  the  property,  and 
failed  to  execute  the  contract.  To  put 
It  more  broadly,  the  defendant  bas  aa- 
Homed  the  reaponslbltity  of  all  Its  prede- 
cessors hi  Interest. 

For  the  breach  of  an  obligation  arising 
from  Cf>ntract,  the  meanure  of  damaKes, 
save  in  excepted  cases,  "Is  the  .amount 
which  will  compenHute  the  party  ag- 
grieved for  all  the  iletriment  proximately 
caused  thereby,  or  which,  in  tbe  ordinary 
coarse  of  things,  wonld  be  likely  to  result 
therefrom."  Olvll  Code,  fi  83U0.  The  detri- 
ment must  be  "proximately  caused"  by 
the  breach ;  that  Is,  It  must  be  ilie  elfictent 
cause, — the  one  that  necegKarlly  sets  the 
otiier  cuunes  In  operatltm.  The  canses 
wblch  are  merely  incidental,  or  instm- 
mt^ots  of  some  other  cdntrolllng  agency, 
are  not  proximate,  within  the  pnrrlew 
of  the  law.  "Proximate"  is  also  defined 
as  Immediate;  nearest;  next  in  order. 
"The  proximate  cause  is  the  efUcii'nt 
cauHe, — the  one  that  necesFarlly  seta  the 
other  causes  In  operatloD.  The  caused 
that  are  merely  incidental  arelufltrumtints 
of  a  superior  or  controlling  agency;  are 
not  the  proximate  eansett,  and  the  respon- 
sible ones,  thongh  they  may  be  nearer  in 
time  to  tbe  result."  Insurance  Co.  v. 
Boon,  95  U.  S.  V3tt.  Was  the  refusal  of  de- 
fendant to  construct  Its  ruad  from  point 
A  to  point  B.  thus  making  a  harmonioos 
whole  of  Its  line  from  A  to  C,  whereby 
plaintiff  wonld  have  been  compensated  by 
the  Increased  valne  of  his  land  for  tbe  det- 
riment caused  thereto  by  the  cuts  and  fills 
upon  ft,  the  proximate  and  efficient  cause 
of  the  Injury  complained  of?  Respondent 
contends  that,  when  the  construction  was 
completed  acroHs  appellant's  land,  the  act 
was  legal  and  proper,  under  an  Implied  li- 
cense of  8  contract  for  Its  construction; 
that  the  Injury  to  appellant  was  then  com- 
plete; and  as  the  breach  of  the  contract 
did  not  occur  until  afterwards  in  point  of 
time,  until  respondent  refveed  to  complete 
tbe  road,  tbe  damage  cannot  be  said  to 


hare  been  cnnsed  by  the  breach.  Sup- 
pose A.,  a  farmer,  and  the  owner  of  broad 
acres  in  need  of  Irrigation,  contracts  with 

B.  ,  the  sfile  proprietor  ol  water  which  can 
fiH  u&ed  for  such  purpose,  whereby  the  lat- 
ter agrees  with  the  former  to  construct  an 
Irrigating  dirch  from  tbe  center  of  his  land 
to  tbe  source  of  supply,  through  which  to 
conduct  water.  He  constrnrts  tbe  ditch 
across  tbe  land  of  A.,  and  then  refuses  to 
complete  the  contract,  and  In  conwiiuenco 
the  dltcb  Is  a  detriment  to  the  land,  and 
must  be  filled  up  to  restore  It  to  Its  pri- 
mary condition,  in  such  a  case,  la  not 
tbe  expenee  a  direct  and  immediate  eKeet 
of  tbe  breach  of  the  contract?  A.  con- 
tracts wlth.B.  for  the  purchase  and  deliv- 
ery of  goods  from  the  latter,  and  pays  lu 
advance  a  part  of  the  agreed  purchase 
price.  B.  refuses  to  deliver  the  goods. 
May  not  A.,  In  effect,  recover  the  money  so 
paid?  It  Is  believed  there  can  be  no  doubt 
aa  to  this  labt  proposition,  and  yet  the 
money  was  paid.  In  point  of  time,  before 
tbe  breach  of  the  contract  to  deliver.  A 
mechanic  atrrece  to  make  and  deliver,  at 
a  time  specified,  a  carriage, from  materials 
furnished  by  his  customer.  Through  Ig- 
norance, or  by  dehifcn,  he  ruins  the  materl. 
als.  and  fails  to  deliver  the  vehicle.  The 
value  of  the  materials  furnished  Is  an  ele- 
ment In  the  estimate  of  damages,  though 
the  breach  occurred  upon  the  subsequent 
failure  to  deliver. 

In  Justice  to  counsel  tor  respondent,  it 
must  be  suld,  however,  that  their  objec- 
tion to  the  recovery  of  the  damages  by 
appellant,  while  It  Involves  the  considera- 
tion above  referred  to.  goes  a  step  further, 
and  may  t)e  thus  stated:  (I)  Tbe  origi- 
nal contract  with  appellant  was  to  con- 
struct the  railroad  from  point  A  to  point 

C.  Wicks  and  his  principal  built  It  fnj»i 
B  to  C,  and  caused  all  the  injury  to  appel- 
lant's land  now  complained  of, for  which, 
but  for  the  consent  of  the  owner,  an  ac- 
tion might  have  been  at  once  susialued. 
(2)  The  contract  of  October  3. 18«7,  by  the 
Los  Angeles  County  Hallway  Company, 
being  subsequent  to  the  injury,  was,  in 
fact  and  effect,  a  contract  to  finish  the 
road,  or.  In  other  words,  to  construct  It 
from  A  to  B,  and  therefore  n  breach  of  this 
last  contract  cannot  be  made  the  basis  of 
the  damages  demanded. 

TbU  position,  on  its  face,  seems  entirely 
logical.  But  when  we  refer  to  the  eon- 
tract  of  October  S,  lt)S7,  and  to  the  flnd- 
ing.it  appears:  (1)  That  by  the  contract 
tbe  Los  Angeles  County  Railway  Compa 
ny  expressly  agreed  to  perform  all  the 
conditions  contained  lu  the  notes  to  ap- 
pellant and  others,  as  well  as  those  of  a 
bond  given  by  Wicks  and  others  for  eon- 
strnctlne  tbe  road,  except  that  It  was  not 
to  bo  held  liable  for  the  delay  which  bad 
occurred  In  the  completion  of  the  work. 
^2)  When  appellant  thereupon  paid  his 
note  the  new  company  gave  him  an  agree- 
ment, binding  itself  to  periorm  tbe  obliga- 
tions Incurred  by  the  contrtict  of  Octo- 
ber 3, 1887.  (8)  The  defendant  Is  a  corpo- 
ration resulting  from  a  consolidation 
with  the  two  corporations  which  preceded 
It  In  interest,  and  hereinbefore  mentioned. 
(41  The  defendant,  according  to  the 
pleadings,  found  by  tbe  court  to  be  true, 
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aasamefl  all  the  obltRations  of  )ta  prede- 
ceBnuPM  uuil  of  M.  L.  WickH  to  the  appel- 
lant.*'liicludinK  Qll  ubllK'itions  on  account 
«il  damuices  to  the  plaintiff  [appellant]  on 
account  of  tlie  prHiiitHes."  Two  or  more 
railroad  corpora tluim  ma;  iPRQlly  eonsnt- 
Idate,  under  the  pruvifllonB  uf  nectlon  473 
of  the  ClvilCodc.  True.aachcunMoliilatloQ 
doen  not  relit*ve  either  of  the  conaolidat- 
iag  corporatiunB  from  Its  llabilttles.  The 
C'inBuliUated  rorpuratlon  may,  howerer, 
afiHiime  an«l  tiinbe  Itaelf  liable  for  the  ante- 
cedent nubilities  of  Buch  conHolidatlnj? 
coiapanies,  (Spelllns,  Corp.  9  108,  and 
«asMi  cited;)  and  while  ioch  agreement 
dots  not.  wtthuot  their  aB»ent,  bind  cred- 
Itora,  .vetault  broaeht  by  a  creditor,  up- 
on a  demand  bo  asiiuiDed,  afcaluHt  the  uur 
poration  which  ban  agreed  to  pay.  la  of 
ItBell  Rnfflclent  evldenceofafceptanceof  the 
new  debtor  hi  lieu  of  the  old.  Murgtio  v. 
MiDtnff  Co.  37  Cal.  &;tl.  Viewed  from  this 
atannpolnt,  the  case  la  preiiented  lu  a 
dinerent  aspect  from  tuat  assumed  by 
connael  for  respondent. 

The  prenent  defendant  ban  absorbed  In 
to  Its  corporate  entity,  and  stands  as  the 
embodiment  of,  all  Che  factors  In  the  prob- 
lem,—Is  ttio  reprefientativeof  all  thecorpo- 
ratlcDB.  Coupled  with  this,  it  has.  In  ex- 
preea  terms,  succeeded  to  all  their  re- 
sponsibilities to  appellant.  HarloK,  of  ita 
own  volition,  assumed  this  position,  it 
cannot  be  permitted  to'  diride  up  the  ob- 
ligation, and  thereby  reduce  the  respoodl- 
bllity.  It  must  he  held  to  be  liable  pre- 
cisely aa  though  it  bad  been  the  sole  actor 
roro  the  outset. 

The  court  below  found,  as  beforeatated, 
that  the  damage  to  appellant's  land  can 
only  be  obviated  by  flUInx  up  the  excava- 
tions, and  ttpreadini<  out  the  embank- 
ments, to  effect  vvLlch  would  cost  not  less 
than  $6,'H)0.  For  this  amount,  appellant 
was  entitled  to  judgment.  The  action, 
so  far  as  It  sounds  in  damages.  Is  not  for 
a  tort,  io  which  plaintiff  recorera  fur  the 
Injury  done  to  his  land  aa  snch,  bat  upon 
A  contract;  end  the  question  Is,  what  Is 
the  condition  of  platntitf,  as  a  direct  con- 
aeqaence  of  the  breach,  cnmpari'd  with 
what  he  would  have  occupied,  had  the 
contract  been  rarrled  out?  The  difference 
hetweeii  the  value  of  the  land  with  the 
contrat't  consummated,  and  the  same  con- 
tract broken.  Is  regarded  as  tite  true  crlt^- 
rioD.  II.  in  the  partial  perfonnence  of  the 
agreement.  Injury  has  been  done  to  the 
land,  which  can  be,  in  whole  or  In  part, 
remedied  by  the  expenditure  of  money,  to 
that  extent  it  becomes  an  element  In  the 
deterioration  of  value,  and  aa  auch  is  to 
tw  considered  In  determining  the  deprecia- 
tion; yet,  after  all,  the  last  analysis 
brings  the  whole  subject  to  the  iQestlon 
Qt  the  difference  In  value  between  the  con-' 
tract  executed  or  brc»kea.  Upon  thl8  bn- 
bIb  the  court  finds,  generally,  that  plain- 
tiff has  been  dumaged  In  the  sum  of  f^.OuO. 
Dill  the  dndlnRH  Ktop  there,  a  judgmentfor 
that  sum  would  be  regarded  an  the  true 
measure  of  daraaices.  but  they  do  not. 
There  la  an  additional  flndinir  as  to  the 
balance  of  damages,  Bho  wing  the  basis  up- 
on which  It  1b  placed,  and  whieh,  being  In 
thenntitreof  a  special  finding,  must  con- 
trol the  general  statement.    Hence  the 


cuncluHlon  Is  reached  that  as  to  this  resi- 
due of  dumaKCH  found  by  tliu court,  viz. 
$•2,000,  made  up,  wholly  or  In  part,  by  ap- 
pellant's deprivation  of  the "conrenlenL-e 
of  communication  between  the  said  land 
and  theccnter  uf  the  city. "It  cannot  beUe> 
termlned  from  the  Judgment  roll  that  the 
court  below  erred.  Without  determining 
the  question  whether  or  not.  In  an  action 
upon  a  contract,  a  recovery  can.  In  any 
case,  be  liad  for  such  cuuHf,  It  Is  buIH- 
dent  to  suy  tliat  If  it  can,  being  in  the 
nature  of  speciil  damage.  It  can  only  be 
had  upon  a  more  full  and  specific  state- 
ment of  facts  than  appears  In  the  com- 
plaint In  this  cause,  lam  of  opinion  the 
Jndgroent  should  be  revetMed.  and  the 
court  below  directed  to  enter  Jndgnient  In 
favor  of  tiie  ap[jellant  for  f ({.000,  In  addi- 
tion to  the  relief  heretofore  granted. 

We  concur:  HAYNES.  C;  VAN- 
CLIEF,  C. 

PER  CURIAM.  For  the  rensona  given 
In  the  foregoing  opinion  the  Judgment  Is 
reversed,  and  the  court  below  directed  to 
enter  Judgment  fn  favor  of  the  appellant 
for  f  B.WH)  in  addition  to  the  relief  hereto- 
fore granted. 


PATTON  et  al.  v.  LOS  ANGELES  ft  P.  RY. 
CO.  (No.  19,133.) 
(Supreme  Court  of  Califoroia.   May  4,  1893.) 

DeiMtrtment  2.  Appeal  from  superior  court, 
Loa  Angeles  county:  J.  M.  McEInney,  Judge. 

Action  by  Georfce  8.  Patton  and  others 
asainst  the  Ixm  Aiiffelea  &  Pacific  Railway 
Company  for  an  iojuDctioa  and  damages.  Jadg^ 
meut  was  rendered  fur  plaiutiffti,  graatlag  the 
injuQction,  and  without  damages.  Plalntlffii 
appeal  from  so  much  of  judgment  as  refuses 
damages.  Reversed. 

Smith  &  Winder,  for  appellants.  Anderson  & 
AadersoD  and  Wilson  &  Zjamme*  for  respond- 
ent. 

PER  CURIAM.  This  cause  embraces  pre- 
cisely the  same  qnestion  aa  that  involved  in 
Smith  v.  Railway  Co.,  (No.  19,132,)  33 
Pac.  Rep.  i>',i,  suliinit  ted  on  the  same 
briefs.  For  the  reasons  given  in  the  opin- 
ion In  that  case  the  Judgment  is  reversed,  and 
the  court  below  directed  to  enter  judgment  in 
favor  of  plaintiffa,  and  asaxast  defendant,  for 
$6,000. 

198  CaL  252) 

HUNTER  V.  BRYANT  et  al.   (No.  15,036.) 
(Supreme  Court  of  California.   May  12.  1893.) 
Jddomemt  bv  Dbpault—Unauthohizbd  ArrBAK- 
AXCB  OP  Attohsbt— Matekiautt. 

Where  defendantB  were  served  with 
summons  it  Is  immaterial,  aa  affecting  a  judg- 
ment by  default  against  them,  whether  or  not 
an  attorney  who  appeared  for.  them  was  au- 
thorized to  do  so,  ^nce  In  either  event  the  Judg- 
ment was  proper. 

Department  1.   Appeal  from  snperlor  . 
court,  city  and  county  of  San  Francisco; 
J.  C.  B.  Hebbard,  Judge. 

Action  by  Uavld  Hunter  ognloBt  A.J. 
Bryant  and  otners  on  the  official  bond  of 
one  Hubert,  treasurerof  the  city  and  oun- 
ty  of  Uan  Francisco.  From  a  Judgment 
for  plaintiff,  and  from  ao  order  denying  a 
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motion  to  set  suA  judgment  add^  defend- 
ants appeal.  Affirmed. 

Daniel  Tltas,  for  appdilanta.  Tllden  & 
Tildm,  for  req>oiidait 

GAROUTTE,  J.  This  is  an  appeal  from 
n  Judi^iiieiit,  uikJ  aieo  from  an  order  deny' 
ins  a  m()ti<in  to  set  aHide  said  Judgmeut. 
Tlie  itppenl  iR  taken  bycertaln  euretiee  Qp- 
un  the  oHlctal  bond  of  one  Hubert, former- 
ly treHHui-er  of  the  city  and  county  of  San 
FrancisL'o.  Appcllaots  have  presented  no 
reaHun  why  the  appeal  from  the  judgment 
should  be  snfitaiimd.and  ne  therefore  pass 
tu  a  consideration  of  the  order  denying 
the  motion  to  set  aside  and  vacate  t'he 
Judgment.  The  grounds  relied  upon  to 
set  aside  tbejadgmeat  are  •  (I)  Tliesum- 
mons  waa  not  served  upon  appellants. 
(2)  W.  C.  Bomett,  an  attorney  at  law, 
appeared  end  represented  appellants  In 
the  litiKatlon  without  any  authority  ur 
knowlfdKe  upon  their  part.  The  evidence 
relied  upon  to  support  the  first  Kronnd 
stated  is  very  sliiiilar  to,  and  certainly  no 
stronicer  for  appellants  than,  that  which 
was  presented  In  Hunter  v.  Bryant,  (Nu. 
15.151,)  38  Pac.  Bep.  51»  (this  day  decided.) 
and  for  the  reasons  there  stated  we  hold 
asalnst  their  contention  In  this  regard. 
HavInK  decided  that  appellants  were 
served  with  summons,  it  becomes  imma- 
terial to  determine  whether  or  not  Bur- 
nett was  auth<irlzed  to  appear  for  them 
In  the  litigation.  If  he  was  not  tlieir  at- 
torney in  the  litigation,  then  they  had  no 
attorney,  and  made  no  appearance,  and 
their  default  was  therefore  properly  en- 
tered under  either  set  of  circumstances. 
As  was  said  In  Fitzgerald  v.  Fernandez, 
71Cahi)09, 12  Pac.  Bep.  neJ:  "In  such  a 
case.  If  there  had  been  no  appearance  for 
her,  tUv  plaintiff  would  have  been  entitled 
to  a  default  and  decree  agBinst  her,  and 
his  position  should  not  tje  held  worse  by 
ao  appearance  with  which  hTe  had  no  con- 
nection.** For  the  foregoing  reasons  the 
Judgment  and  order  are  affirmed,  and  this 
order  Is  directed  to  be  entered  as  of  date 
May  1,  lim. 

We  concur:  HABBISON.  J.;  PATSB^ 
BON.  J.   

(98  Cal.  2S9) 

cm  AND  COUNTY  OF  SAN  FBANCTSCO 

V.  COLLINS  et  aL  (No.  15,060.) 
(Snpicmo  Court  of  California.  May  12,  lS9a) 
Condemnation  Pkocebdikos — Costs. 
Since  Const,  art.  1,  S  14,  declnnw  tLat 
private  property  shall  not  be  taken  for  public 
use  wituout  just  compeDBation  to  the  owner, 
where  land  is  condemned  for  a  Rtreet  at  the 
suit  of  a  city,  the  owner  Is  entitled  to  re- 
cover bis  necessary  costs  incurred  in  making  a 
bona  fide  defense,  though  Code  Civil  Proc.  8 
1255,  provides  that  in  such  proceedings  "costs 
may  be  allowed  or  not.  and,  if  allowed,  may  be 

S portioned  between  the  parties  on  the  same  or 
verse  sides,  in  the  discretion  of  the  court" 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Franchico;  A.  A.  Sander- 
son, J  adge. 

Condemnation  proeeedingii  by  the  city 
and  eounty  ot  Sao   FranelHCO  against 


Sophl*^  G.  Collins  and  others.  Plalntltt 
had  judgment,  and,  from  an  order  appor* 
tionlug  the  costs  between  the  parties,  de- 
fendants appeal.  Beversed, 

Henry  R.Hightoii,  for  appellants.  Jobn 
H.  Dnrdt,  lor  respondent. 

VANCLIKF.  C.  This  was  a  special  pro- 
ceeding in  the  superior  court  to  condemn 
lands  of  the  defendunts  for  the  widening 
of  Mlssiou  street.  In  said  city.  Id  which 
Judgment  passed  tor  plaintiff.  The  ap- 
peal by  the  defendants  Is  from  an  order 
apportioning  the  costs  between  the  par- 
ties. Each  party  claimed  costs,  and  filed 
a  verified  memorandum  of  the  items  there- 
of. The  items  of  plaiutltl's  memurandum 
are  as  follows: 

SherifTs  fees  S   9  00 

Clerk's  fees   7  60 

Jiiry  fees  312  00 

Reporter's  fees    140  00 

Notair's  fees   2  00 

Eatenng  Jiidgrocnt   4  00 

Constable^s   fees,   serving  14 

subpoenas   ff  00 

Sheriff  Id  charj^  of  jury   3  00 

2  meals  for  sheriff  and  jury. . .    13  00 

Witness  Fees. 

Dr.  Confell,  2  dates  of  attend- 
ance   4  00 

Mertens,  2  dates  of  attend- 
ance   4  00 

Le^vis,   15   dates   of   attend-  80  00 
Von  Rheia,  2  dates  of  attend- 
ance   4  00 

Magee,  1  date  of  attendance. .  2  00 
Chester,  6  dates  of  attendance  12  00 
Robinson,  4  dates  of  attend- 
ance  8  00 

J.  J.  Haley,  4  dates  of  attends 

nnce    8  00 

Quinn,  4  dates  of  nttendsnce. .  8  00 

lluBsell,  2  dates  of  attendance  4  00 

Cody,  15  dates  of  attendance. .  30  00 

Stern.  1  date  of  attendance. . .  2  00 

Lowell.  2  dates  of  attendance  4  00 

Baidirin,  2  dates  of  attendance  4  00 

-:   124  00 

$019  no 

The  Items  claimed  by  defendants  are  the 
following: 

SheriBTs  fees  (    3  03 

Clerk's  fees,  trial  fees   4  00 

Jury  foes,  i;t  days  at  $24  per  day  312  00 

Reporter's  fees.  14  days  at  $10  per  day  140  00 

Notary's  fees   3  OO 

Clerk's  fees,  entry  of  judgment   4  00 

Kcrvine  subpoenas,  12   ft  on 

2  meals  for  jnry  on  Oct.  8,  "Ol   13  00 

TVitncas  Fees. 

A.  T.  Penebskv   4  00 

Dr.  C.  A.  Clinlon   2  00 

John  Gmbolle   2  00 

J.  W.  ViBh   4  PO 

J.  C.  Zignago   2  00 

Wm.  Byrnes   2  00 

K  Isola    4  00 

Frcd'k  W.  Doiling.   2  00 

Tho3,  Mornn   2  00 

Jobn  Mo<'artliy  ,   2  00 

Michael  Far   2  00 

Daniel  I.  Newkirk   2  00 

f515  00 

Besides  objecting  generally  to  plaintiff's 
cost  bill,  on  the  ground  that  plaintiff  was 
not  entitled  to  recover  any  cost,  the  de- 
fendants filed  special  written  ubjecttons  to 
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each  Item  thereof  on  vaiiuuu,  other 
I^Qnda.  But  tfo  ubJectioD  appears  to 
hare  been  made  by  plaintiff  tu  any  item 
of  defendants' bill,  on  the  ground  that  it 
had  not  been  neceBsarily  expended  or  iu- 
correii  by  (iefendanta  in  the  procfcertlnjc. 
It  appears  that,  on  the  morninjc  of  each 
day  during  the  trial,  each  party,  in  obedi- 
ence to  a  role  of  coart,  deposited  with  the 
clerk  tbe  full  amoant  of  the  fees  of  the  re- 
porter and  tbe  Jury  for  one  dayi  vl%.,  9Mt 
and,  lit  the  dose  of  the  trial,  occupying 
days,  tbe  depuulrs  of  each  party  amounted 
to  $442.  The  order  of  the  court  appealed 
from  was,  la  effect,  that  each  party  pay 
niie>haif  of  tfaefeee  ol  the  Jury  and  repurter, 
(f221,)  and,  with  this  exception,  that 
neither  party  rvcurer  any  cost  from  tbe 
other.  The  effect  ol  tbe  order  upon  the 
appetlaots  Is  to  compel  tbem  to  pay  one- 
bair  of  the  Jury  and  reporter'n  (ees,  and 
the  whole  of  all  oih«f  costs  Incurred  sole- 
ly by  them,  which  amount  tn  1267,  com- 
posed of  the  lollowinK  Items:  Ose-half  of 
Jury  and  reporter's  fees,  $321 :  sheiiff's  fees, 
$3;  clerk's  fees, $4;  notary's  fees,93:  eerv- 
Ine  Mubpuenas  on  12  witneKseH,  $6;  fees  of 
12  witnesses  fnr  defendants, $:-tU.  All  other 
costs  to  be  borne  by  the  plaintiff.  Conn- 
sel  lor  appellants  contend  that  respond- 
ent should  have  been  required  to  pay  not 
only  Its  own  costs,  but  all  proper  costs 
of  the  defendants;  because,  to  subject  the 
defendants  to  payment  of  any  portion  of 
the  costs  Is  an  Infringement  of  their  con- 
stltntlonal  right  to  full  and  Just  compen- 
sation fnr  the  taking  and  damaging  nf 
their  lands.  As  a  general  proposition,  ap- 
plied tu  proper  costs  Incurred  in  good 
faltb,  I  think  this  point  should  be  sus- 
tained. Section  1255  ol  the  Code  of  Civil 
Procedurp,  however,  provides  that,  in  pro- 
ceedings to  condemn  property  for  public 
use.  "costs  may  be  allowed  or  not,  and.  if 
allowed,  may  be  apportioned  between  the 
parties  on  the  same  or  adverse  sides,  in 
the  dlscretltiU  ot  the  court;"  and  It  is 
claimed  by  respondent  that  the  order  of 
tbe  court  below,  allowing  and  apportion- 
ing the  costs,  was  a  proper  exercise  ol  the 
discretionary  power  conferred  by  this  sec- 
tion. But  this  power  must  be  limited  by 
section  14.  art.  1,  of  the  constitution,  which 
provides  that  "private  property  shall  not 
he  taken  or  damaged  for  public  use  witli- 
oat  Just  compensation  having  been  first 
made  to  or  paid  Into  court  fortbeowner." 
In  proceefllngB  to  condemn,  tbe  burden  ot 
pruTlng  the  compensation  to  which  they 
are  entitled  is  cast  upon  the  defeudants. 
who  are  also  entitled  to  contest  the  ma- 
teria) allegations  of  the  cuuiplaint.  To 
require  the  defendants  In  this  case  to  pay 
any  portion  o'f  their  costs  necessarily  inci- 
dental to  the  trial  of  the  Issues  on  their 
part,  or  any  part  of  the  costa  of  tbe  plain- 
tirr,  would  reduce  tbe  Just  compensation 
awarded  by  the  jury,  by  a  sum  equal  to 
that  paid  by  them  for  such  costs.  Asa 
result  of  the  authorities  upon  this  point, 
Mr.  Lewis,  in  his  work  on  Eminent  Do- 
main, section  5&9,  says:  **It  seems  to  us 
that  courts  should  be  guided  by  the lol- 
lowlng  principles  and  considerations  in 
the  matter:  By  the  constitution  the  owner 
Ib  entUled  to  just  compensation  fur  his 
property  taken  for  public  use.  He  Is  eu  ti- 


tled to  receive  this  compensation  before 
his  property  Is  taken  or  hla  possession  dis- 
turbed, [f  parties  cannot  agree  upon  tbe 
amount,  It  must  be  ascertained  in  the 
mjinner  provided  bylaw.  Ah  thejiroperty 
cannot  be  talien  until  the  compensation  Is 
paid,  and  an  it  cannot  be  paid  until  It  Is 
ascertained,  the  duty  of  ascertaining  the 
amount  is  necessarily  cast  upon  the  party 
seeking  to  condemn  tbe  property,  and  he 
should  pay  all  the  nxpensea  which  attach 
to  the  process.  Any  law  which  casts  this 
burden  upon  the  owner  should.  In  our 
opinion,  be  held  to  be  unconstitutional 
and  void."  In  He  New  York,  W.  S.  &  B. 
R.  Co.,  m  N.  T.  287,  the  question  was 
whether  the  company  was  eniitled  tore- 
cover  costs  from  the  owners  ot  the  land 
condemned,  and  upon  this  point  the  court 
of  appeals,  by  Rapallo,  J.,  said :  "In  such 
a  case,  to  compel  the  landowners  to  pay 
any  part  of  the  expenses  incurred  by  the 
cninpauy  for  the  purpose  of  ascertaining 
the  uuropensatlou  •  •  •  would  cunHlct 
with  tbe  constltational  right  of  the  land- 
owners to  Just  cnmpensutioD.  They  are 
entitled  to  the  full  amount  of  their  dam- 
ages when  finally  aHcertained,  and  this 
amount  eaunot  be  diminished  by  allowing 
to  the  companr  its  own  expenses  Incurred 
In  ascertaining  It,  or  In  endeavoring  to  re- 
duce It;  •  •  •  and  a  rase  may  be  sup- 
posed where  the  costs  and  expenses  ot  the 
company  would  absorb  a  laive  part,  or 
even  tbe  whole,  of  the  award.  There  Is  no 
warrant  in  the  statute  for  awarding  such 
costs,  and, if  there  were, it  would  be  a  vio- 
lation  of  the  constitutional  right  otthe 
landowner."  See,  also,  Itallroud  Co.  v. 
Bull,  20  111.  21R.  So  doubt  tbe  court  has 
power  to  determine  what  are  proper  and 
what  are  Improper  Items  at  cost  in  pro- 
ceedings of  this  kind,  and  to  disallow  such 
as  are  Improper,  as  In  other  cases.  For 
example,  unnecessary  expenditures,  niaile 
in  bad  faith,  for  the  purpose  of  increasing 
the  costs  or  obstructing  the  proceedlug, 
are  not  properly  taxable  us  costs,  and 
may  be  disallowed ;  andcusesmay  possibly 
arise  In  which  a  portion  of  the  expense  of 
the  party  seeking  to  condemn  may  be 
properly  charged  and  afiportloned  to  the 
landowner,  on  The  grfiund  that  such  ex- 
pense was  oaused  and  incurred  only  by 
reason  of  unnecessary  obstructive  proVeed- 
Ings  of  the  latter,  Interposed  in  bad  faith; 
but  no  question  as  to  tbese  matters  Is  in- 
volved tn  this  appeal.  Tlie  verified  bill  ot 
costs  flied  by  the  appellant  was  prima 
facie  evidence  that  the  Items  thereof  bad 
been  uerecsarily  incurred;  and  since  no 
objection  was  made  In  the  trial  court,  nor 
here,  on  the  ground  that  they  were  not 
proper  costs  necessarily  Incurred,  the 
prima  fade  evidence  must  be  taken  as  ron- 
clQslveforthe  purpose  of  this  appeal.  I 
think  appellants  are  entitled  to  recover 
their  costs,  amounting  to  f 267.  composed 
of  the  Items  as  above  stated;  that  the  or- 
der appealed  from  should  be  reversed,  and 
the  court  below  directed  to  enter  an  order 
in  accordance  with  this  opinion. 

We  concur:  TEMPLE,  C;  BELCHER,  C. 

PER  (,miAM.  For  the  reasons  given 
in  tbe  foregoing  opinion  the  order  ap- 
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pealed  from  Is  reversed,  and  the  court  be- 
lowlB  directed  to  enter  anorder  in  accord- 
ance with  this  opinion. 


(3  Cal.  Unrep.  8«> 

aEBMAlif  T.  BROWN.    (Ko.  15.073.) 

(Supreme  Coart  of  California.    May  13,  1893.) 

Retibv  OS  Appeal — FiKDixos. 

Where  the  coort's  findinita  support  the 
nd^ent,  and  are  on  all  material  iasues,  the 
udgment  will  be  affirmed. 

CommlBsioDers*  decision.  Department  1. 
Appeal  from  superior  coort.  8an  Benito 
county;  N.  A.  Dura.  Judge. 

Action  b.v  Pedro  German  aRalnst  H. 
Brown.  Judgment  for  plaintiff.  Defend- 
ant Bppeale.  Affirmed. 

MuQtKomery  &  Hill,  for  appellant. 
BrlggB  &  Budner,  for  respondent. 

TANrLIEP.  C.  Tbls  action  was  com- 
innnced  in  the  court  of  «  Justice  of  the 
pence  to  recover  dnmsKes  for  an  alleged 
trespaaR  b.v  dercndant  upon  plaintiff's 
laud.  The  allt>gf>d  title  and  pusseriHlon  of 
the  plainMff  being  denied,  the  cane  was 
tranttferred^to  the  superior  court,  wherein 
the  cause  was  tried  without  a  Jnrj,  and 
Judgment  rendered  In  favor  of  plaintiff  for 
9S0  damnKea,  and  costs  taxed  at  fSO.35. 
The  defendant  appeals  from  the  Judj^- 
ment.  and  from  an  order  deuylns  his  mo- 
tion fur  »  new  trial.  Tlie  only  {^rounds 
upon  which  appellant's  counsel  ask  a  re- 
versal of  the  ludjcrmentur  order  are  ex- 
pressed in  their  iirlef  as  follows:  "The 
findings  of  facts  do  not  support  thejndg- 
nieot.  and  the  Judgment  In  against  law. 
Tlie  uncontradicted  evidence  Is  that  ap- 
pellunt  had  poRseMsiun  of  the  land  In  ques- 
tion at  the  time  ol  entry  of  reHpondent." 
The  coort  found  upon  all  the  mnterlal 
issuea,  and  the  Undlng  supports  the  judg- 
ment. The  statement  nn  motion- for  a 
new  trial  contains  no  snfflrient  speclQca- 
tion  of  any  particular  in  which  it  is 
claimed  that  the  decision  Is  not  Justified 
by  the  evidence.  I  triink  the  order  and 
Judgment  abould  be  affirmed. 

Weconcor:  8EABLU.,C.;  BBLCHBR.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  th**  Judgment 
and  order  appealed  from  are  affirmed. 


(98  Cal.  21S) 

PEOPLE  V.  SMITH.    (No.  20,977.) 
(Supreme  Court  of  California.    May  5,  1893.) 

Crimixal  Law— Testimon-v  op  Accomplice. 

Under  Pen.  Code,  i  1111.  providing  that 
a  conviction  cannot  be  liad  on  tne  teatimony  of 
an  accomplice  nnless  he  is  corroborated  by  oth- 
er evidence,  which  of  itself  tends  to  connoct 
defendant  with  the  offense,  and  that  the  cor- 
robonition  is  not  aufhcient  if  it  merely  shows 
the  comraiasion  of  the  offense  or  the  circuin- 
Htances  thereof,  a  conviction  of  murder  cannot 
be  austained,  where  there  is  no  eviilence  aside 
from  that  of  th«  acnmplice  on  which  even  a 
well-KTonnded  suspicion  of  defeudaat's  yullt  can 
be  founded. 


In  bank..  Appeal  from  superior  court, 
Sacramento  county ;  W.  C.  Van  Fleet, 
Judge. 

Smith  was  convicted  of  murder  in  the 
first  degree,  and  from  a  Judgment  senten- 
cing him  to  life  Imprisonment,  and  from  an 
order  denying  a  new  trial,  be  ap[ieals.  Re- 
versed. 

A.  J.  &  Elwood  Bruner,  for  appellant. 
Atty.  Gen;  Hart,  for  the  People. 

DE  HAVEN.  J.  The  defendant  and  four 
other  persons  were  Jointly  Indicted  and 
charged  with  the  murder  of  one  Hoherc 
Allen,  alleged  to  have  been  committed  Id 
the  county  of  Sacramento,  In  the  month 
of  May,  IsUl.  The  defendant  was  convict- 
ed of  murder  In  the  drst  degree,  and  sen- 
tenced to  imprisonment  for  life,  and  from 
this  Judgment,  and  an  order  denying  his 
motion  for  a  new  trial,  be  has  api>eaied 
to  this  court.  The  only  evidence  In  th*f 
record  before  us  which  tends  In  any  de- 
sree  to  connect  the  defendant  with  the 
commission  of  the  crime  of  which  he  haa 
been  convicted  Is  the  trstlmony  of  bis  ro- 
defendaats,  Qordon  and  Casey, and  whose 
testimony,  It  true,  sliowtt  them  to  have 
been  hiti  nccomplices.  ThlH  evidence,  be- 
iiig  Qncorruborated,  la  not  sufficient  to 
sustain  tlie  verdict  In  this  case.  Thia  is 
the  expllrlt  declaration  of  section  111!  of 
the  Penai  Code,  which  declares:  "A  con- 
viction cannot  be  had  on  the  testimony 
of  an  accomplice.  iinlesH  he  Is  cor> 
roboruted  by  other  evidence  which  In 
ItHclf.  and  without  the  aid  of  the  teHti- 
niony  of  the  accomplice,  tends  to  connect 
the  defenilant  with  the  con) mission  of  the 
offenHe.  and  the  corroboration  la  nut 
sufficient  if  It  merely  shows  the  commis- 
sion of  the  offense,  or  the  circiimsttinces 
thereof."  Ic  was  held  in  People  v. 
Thonipson,  50  Cal.  480,  that,  where  the  evi- 
dence relied  upon  as  corroborative  of  thnt 
of  the  acconipllce  was  only  such  as  to 
raise  a  suspicion  of  the  guilt  of  a  defend- 
ant, it  was  not  sufficient;  but  thin  case  is 
still  weaker  upon  its  facts.  There  la  here 
absolutely  no  evidence  whatever,  aniile 
form  that  of  the  accornpllee,  upon  which 
to  found  even  a  well-grounded  auspklon 
of  the  guilt  of  defendant. 

Judgment  and  order  reversed. 

We  concur-  BEATTY,  C.  J.:  HABRI- 
SON.J.:  OARUUTTG.J.;  FITZGERALD. 
J.;  McFARLAND.  J. 


(SS  CsL  227) 

SANDERS,  Connty  Recorder,  v.  SEHORN, 
County  Auditor.    (No.  18,072.) 

(Supreme  Conrt  of  California.  May  9,  1893.) 
Counties— Ci.ASBitii^ATiON  — Kkpeal  of  Statute, 
1.  Act  March  11,  1891,  conditionally  creat- 
ine the  county  of  Glenn,  provided,  (section  14,) 
with  reference  to  county  officers,  that  they 
should  rtM-five  the  same  compensation  then  pro- 
vidml  by  eeiiernl  law  in  counties  of  the  same 
class,  and  that  until  otherwise  provided  the 
oiint.r  <ih(nild  bi'lonc  tn  the  thirty-seventh  class. 
UmltT  ('onst.  art.  11,  S  the  clasuificntion  of 
counties  ia  required  to  be  made  according  to 
population.  On  March  11,  1891,  Oleon  county 
had  a  population  of  between  6,500  nnd  6.600, 
which  was  the  population  of  a  county  of  the 
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thirtr-seTentfa  class.  Od  Horch  31,  1891,  a 
county  government  act  was  passed,  placing 
conntiea  of  from  6,400  to  7,000  population  in 
the  forty-first  class.  Glenn  connty  was  organ- 
ized May  11th.  Hdd  a  coun^  of  the  forty- 
first  dasB:  the  act  of  Msrch  llth  not  having 
been  intended  to  fix  its  class  irrespective  of  any 
fatnre  changes  in  the  law,  but  only  to  deter- 
mine its  population. 

2.  The  act  of  March  llth  was  not  repealed 
for  inconsistency  with  the  Ifttt^  act  In  classify- 
big  Olenn  connty. 

Department  1. 

AppUcatluD  b7  H.  B.  Senders  fur  writ  of 
maodate  agaioet  A.  W.  Seborn  to  compel 
the  latter,  as  county  andltor.  to  draw  a 
warrant.  .Jadgment,  Iruiu  wblcb  appli- 
cant appeals.  AfSrmed. 

C.  L.  Donoboe  and  M.  J. Keys,  forappe)- 
lant.  'Ben.  F.  Gei».  K.  A.  Long,  and  Geo. 
O.  Dodiey,  for  respondent. 

GAROTJTTE,  J,  This  was  au  appllca- 
tioD  for  a  writ  of  mandate  brought  by  ap- 
pellant, recorder  of  tbe  county  uf  Ulenn, 
against  Seboru,  the  auditor  ut  Raid  coun- 
ty, to  compel  snid  auditor  tf>draw  bis 
warrant  in  appellant'^  favor  for  the  Hum 
of  $10M-3;t.  ad  salary  for  tbe  month  of  Jan- 
nary,  IKU:!.  Tbe  raurits  of  tbe  litigation 
are  fnlly  disposed  of  by  a  determination 
of  tbe  class  of  counties  to  which  Olenu 
county  belonged  In  January,  1892.  The 
act  of  March  11,  1891,  conditltinally  creat- 
ing the  county  of  Glenn,  provided,  [aec- 
tioD  14,  p. -101,  St.  Is91:)  -The  otflcers 
elected  and  appointed  under  the  provisions 
uf  tills  act  shall  each  perform  tbe  duties, 
and  receive  the  compensation,  now  pro- 
vided by  general  law  lor  tbe  office  to 
which  he  has  been  elected  or  appointed  In 
bounties  of  the  class  to  which  tbe  said 
county  of  Glean  helongs.  under  the  gener- 
al classification  of  counties  in  thlsstat^; 
and.  until  otherwi.se  provided  Ijy  law, 
••aid  county  sbull  be  classlSed  as  a  county 
of  the  thlrty-seventb  claim.''  The  power 
of  the  legislature  to  classify  counties  for 
the  purpose  of  regulating  the  compensa- 
tion of  county  officers  is  limited  by  section 
{>,  art.  11.  of  the  constitution,  which  sec- 
tion reqnlresBncb  classEttcatlontobemade 
according  to  the  popclatton  of  tbe  vari- 
ous counties.  It  Is  apparent  that  tbe  leg- 
Islatare  lias  no  power  to  arbitrarily  plae^ 
any  particular  county  In  any  particular 
class.  Classes  of  counties  are  arranged 
according  to  a  graduated  scale  of  popu- 
lation, and,  when  tbe  population  of  a 
county  Is  determined  t)y  tbe  legislature. 
Its  classification  Is  arrived  at  without 
trouble.  Upou  .  March  11, 1891,  when  the 
leglHlatare  declared  that  Glenn  connty 
sbonld  be  a  connty  of  the  tblrty-seveuth 
class.  It  was  but  a  declnratlon  that  Glenn 
connty  bad  a  population  over  6,500  and 
nafler6,600,for  at  that  time  countlesof  the 
Ktalrty-seventh  class  were  counties  having 
a  population  within  those  limits.  Accord- 
ing to  the  connty  government  act,  the 
population  of  the  various  conntles.for  the 
purposes  of  tbe  act.  Is  to  be  determined 
from  the  lastprecedfng  federalcensds;  but 
in  tbe  rase  of  newly-organized  countlos, 
especially  where  the  boundary  lines  of  the 
new  county  do  not  follow  township  lines, 
■acb  eeuBUB  would  not  furnish  the  data 


contemplated, and  for  that  reason  the  leg- 
islature,  for  the  purposes  of  classificatiou, 
could  well  declare  tbe  population  of  Qlenn 
county  to  be  over  6,50U  and  under  6,6U0. 
receiving  its  Information  tor  such  declara- 
tion from  whatever  source  Itsawdt.  It 
would  have  been  the  better  course  for  tbe 
legislatnre  to  have  directly  determined 
tbe  population  of  Glenn  county,  rather 
than  liave  enacted  that  it  should  belong  to 
the  thirty-seventh  class.  Under  such  cir- 
cumstances it  would  have  clearly  stood 
forth  In  company  with  its  sister  counties, 
having  its  numbers settleil  and  ascertained 
lor  all  tbe  purposes  of  the  county  govern- 
ment act.  It  certainly  was  not  contem- 
plated by  the  leglslatore  that  when  it  de- 
clared Glenu  connty  a  county  of  the  thir- 
ty-seventh class  it  shonid  remain  a  coun- 
ty of  that  class,  regardless  of  any  future 
changes  In  the  law  whereby  the  thirty~sev- 
enth  class  mlKht  be  composed  of  countlfs 
having  populations  greatly  larger  or 
greatly  smaller  than  wbm  Glenn  county 
was  placed  therein.  If  the  act  of  the  legis- 
lature is  to  be  regarded  as  fixing  the  class 
to  which  Glenn  county  dbould  belong 
when  organized,  rather  than  determining 
its  population,  then  It  would  require  a 
special  act  of  the  legislature  to  take  it 
from  thQ  thirty-serentb  class.  (Tndoubt- 
edly,  such  results  were'nevereontemplated 
or  intended.  The  effect  of  section  14  of  tbe 
Gtenn  couuty  act  was  to  fix  Its  population, 
and,  (in  the  absence  of  subsequent  legis- 
lation.) by  operation  of  law,  it  would 
have  itecome  a  county  of  tbe  thirty-sev- 
enth class  by  virtue  of  that  lant  upon  May 
11, 1892,  the  date  uf  flnal  organisation  of 
the  connty,  and  would  have  been  sueb 
when  this  proceeding  was  inaugurated. 

iSecttuu  235  of  the  county  government 
act  ol  1891,  among  other  things,  provides 
"that  In  all  newly-created  counties  for  the 
purpose  of  fixing  the  salaries. and  fees  of 
county  and  township  officers,  the  board 
of  commissioners  appointed  to  organize 
said  new  county,  and,  If  no  commission 
be  appointed,' then  the  board  of  supervis- 
om  of  said  new  county,  shall  classify  said 
new  county  according  to  the  population 
c)assif)cati(jn  of  this  act."  By  virtue  of 
this  provision  the  commissioners  appoint- 
ed under  the  Glenu  county  act,  upon  the 
nth  day  of  Moy,  1891,  the  date  ofitsor- 
RBDlsatlon,  declared  Glenn  county  to  be  a 
county  of  tbe  forty-first  class.  It  Is  not 
neoessary  to  enter  Into  a  discussion  of  the 
constitutionality  of  this  provision  of  the 
county  government  act,  as  being  a  delega- 
tion of  power  to  a  board  of  commission- 
ers or  supervisors,  for,  conce<1ing  tbe  dec- 
laration ol  such  board  of  commissioners 
in  declaring  Glenn  connty  to  be  a  county 
of  the  forty-first  class  to  be  void,  as  ul- 
tra vires,  which  we  do  not  decide,  still  the 
final  result  of  the  litigation  will  not  tw 
changed.  Upon  March  31. 1S91,  a  county 
government  act  was  passed,  providing 
that  counties  having  a  popnlatloo  of  over 
6,400  and  under  7.0UO  shall  belong  to.  and 
be  known  as.  counties  of  the  forty-first 
class.  Glenn  county  came  Into  existence, 
as  a  connty  fully  organised  and  eriulpped, 
Msy  11.  1891.  At  that  time,  under  the 
terms  of  t lie  act  creating  It,  as  we  have 
construed  that  act,  it  bad  a  populatloa 
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of  more  than  6,500  and  leaa  than  fi,600,  and 
coosequently  rame  within  the  limlta  pre- 
Rcrihed  tor  cuuntles  of  the  fnrty-ftrst  cIhbs. 
la  adoptinK  this  conatructiota  of  thefon*- 
£:oln^  provisIooB  uf  tbevarloua  statutes, 
It  la  nut  oeceBsary  to  hold  that  the  act  of 
March  SI,  1801,  repealed  the  act  of  MaiTh 
11,  IftSl.  As  to  the  classification  of  Glenn 
county,  the  acts  are  not  even  Inconsistent. 
Constrnloff  section  14  of  the  Glenn  county 
att  as  simply  Hxlns;  the  population  of 
the  county,  we  find  nothing  lu  the  county 
government  act  of  March  3Ist  In  any  way 
tonchlDK  upon  the  qaestlon  of  Us  popula- 
tion. We  conclude  that  Gleoo  cnnnty  la 
a  county  of  the  Inrty-flrat  elass.  and  (or 
that  reason  the  Jadgment  Is  affirmed. 

We  eoncor:  PATERSON,  J.;  HARRI- 
SON»  J. 

(9^  CbI.  206) 

CONNOLLY  T.  ASHWOBTH.  (No.  15,053.) 
(Sapreme  Court  of  California.    May  3,  1893.. 

JUDOHliKT  —  EnTRT  Of  DBCISIOS  AWTSH  GXPIKl.- 

TION  OF  JuiioE'a  Tbbu. 
Under  Code  Civil  Proc.  §  632,  providing 
tliat,  on  trial  of  a  question  of  fact  by  tlie  court, 
its  decision  must  be  in  writing,  and  filed  witli 
the  clerk,  and  section  C33,  providing^  that  in 
givioff  the  decision  the  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated,  and 
judgment  entered  on  the  decision  accordingly, 
tlie  trial  of  a  cause  by  the  court  is  not  coa- 
eluded  until  the  decision  is  filed  with  tlie  clerk; 
and  where  the  term  of  office  of  a  judge  who 
tried  a  caase  expires  before  sucto  decision  is 
filed,  the  fact  that  It  was  signed  by  him,  and 
filed  by  the  clerk  under  the  order  of  his  suc- 
cessor, is  not  Buffident  to  sustain  a  judgment 
thereon. 

Department  2.  Appeal  ft-om  superior 
court,  city  and  county  of  San  FtbdcIsco; 

A.  A.  Sanderson,  .lud^e. 

Acti'in  by  Owen  Connolly  agnliist  Thom- 
as Ashnrortb.  From  a  Judiemuntfor  de- 
fendant, and  an  ordcrdenyliig  a  new  trial, 
plain  tiff  appeals.  Uevcrsed. 

Mich  Mullnny  and  Wm.  Grant.tor  appel- 
lant,  John  H.  Durst,  for  respondent. 

PITZGERALD,  J.  This  caae  was  tried 
by  the  court  without  a  jury,  and  Its  dec! 
sion  fdven  In  wrltlUK.  and  algned  hy  the 
jDdRe,  but  not  filed  with  the  clerk  until 
after  the  term  of  ofSce  of  the  Judge  had  ex- 
pired. [Tpon  the  back  nl  the  proposed  de- 
cision, and  In  thejudKs'a  hundwrltinsr.ap- 
peara  the  folIowinK  indorsement:  "To  be 
left  with  tbeclerk.and  not  filed  till  further 
notice  or  amendment  heard  by  the  court 
from  def't  [meaning  plaintiff.]  T.  H. 
Rearden,  Judge."  The  Judge  thereupon 
Instructed  the  clerk  to  deliver  the  pro- 
posed declHion  so  Indorsed  to  plaintiff's 
attorney,  fur  the  purpose  of  propuslng 
nmendments  In  the  event  he  saw  fit  to  do 
so,  which  the  clerk  accordingly  did.  No 
amendmenta  were  ever  proposed  by  either 
party;  and  sn  the  matter  stood  on  Janu- 
ary fi.  7S91.  when  Judge  Kearden*s  term  of 
office  expired.  Subsequently  the  court, 
(Judge  Hearden'ssuccessor  biofflce  presid- 
ing,) on  motion  of  defendant,  ordered  the 
decision  to  be  filed,  and  thereupon  ludg- 
ment  was  accordingly  entered  tbereon 


against  plaintiff;  from  which  Judgment, 
and  the  order  denying  his  motion  for  a 
new  trial,  this  appeal  is  taken  by  plaintiff. 

Section  63:j,  Code  Civil  Proc,  provides  ; 
"Dpon  the  trial  of  a  question  of  fact  by 
the  court,  Its  decision  must  be  given  In 
writing,  and  Hied  wltb  the  clerk.  •  • 
And  section  633  provides  that,  **!n  giving 
the-  decision,  the  facts  found  and  tUfi  con- 
clusions of  law  must  be  separately  stated. 
Judgment  upon  the  decision  must  he  en- 
tered  accordingly."  In  view  of  these  pro- 
visions It  is  clear  that  the  trial  of  a  rause 
by  the  court  is  not  concluded  until  the  de- 
cision la  filed  with  the  clerk.  And  when 
the  terra  of  office  of  the  Judge  who  tried 
the  case  expires  before  each  decision  Is 
Hied,  the  fact  that  it  was  signed  hy  him. 
and  ordered  by  his  successor  In  offlce<to  be 
filed  with  the  clerk,  and  was  so  filed,  fs 
not  sutficlent  to  sustain  the  Judgment  en- 
tered tbereon.  Hastings  T.  Hastings,  31 
ral.95;  Van  Court  v.  Winterson,  Gl  Cal. 
615;  2  Hayne,  New  Trials  &  A|ip.  §  237; 
Warring  v.  Freear,  84  Cal.  56,  2H  Pac  Rep. 
115;  Comstock  Q.  Mln.  Co.  v.  Superior 
Court,  57  Col.  625;  Polhemus  v.  Carpenter, 
42  Cal.  384;  2  Hayne.  New  Trials  &  App. 
§  246;  Bank  v.  Mahuney.  (U.  S.  Cir.  Ct.)  2 
Pac.  Coast  Law  J.  12S;  Mace  v.  O  Reilley, 
70  Cat.  231,11  Pac.  Rep.  721.  Let  the  Judg- 
ment and  order  be  reversed,  and  the  cause 
remanded  for  »  new  trial. 

We  concur;  DB  HAVEN,  J.;  McFAB- 
I4AMD,  J. 

m  Cal.  S»> 
PEOPLE  V.  PAGAN.   <No.  20.M0.) 
(Supreme  Court  of  California.    May  11,  1893.) 

Li  lt(;ES  t  —K  VIDE  sv.  E. 

On  a  prosecution  for  larceny,  it  appeared 
th^t  20  head  of  cattle  were  stolen  October  2d, 
and  tJ  days  later  II  of  tilCiu  were  found  alwut 
30  miles  away,  with  the  brands  changed  and 
ears  cut  off,  so  as  to  obliterate  the  marks.  On 
October  17th,  the  sheriff  took  possession  of  those 
found,  and  put  thorn  in  charge  of  another  per- 
son. The  latter  spoke  of  the  cattle  to  defend- 
ant's son,  who  said  that  he  owned  them,  and 
would  drive  them  away,  and  on  October  19th 
they  were  driven  away  by  some  person  not 
recoffnized.  The  sheriff  tracked  them  to  de- 
fendant's cabin,  where  he  found  defendant,  his 
son,  and  one  D.,  who  was  seen  with  the  cattle 
the  day  after  the  stealing.  Defendant  said  the 
cattle  were  estrays,  and  made  inconsistent 
statements  as  to  when  he  first  saw  them.  The 
evidence  showed  that  on  Octolwr  3d  defendant 
was  at  bis  cabin,  50  miles  from  the  raucb  from 
which  the  cattle  were  taken,  and  then  said  thnt 
his  son  had  pone  to  buy  stock,  and  would  bring 
back  some  20  head  of  cattle,  ll'id,  that  the 
evidence  did  not  justify  a  conviction. 

Department  2.  Appeal  from  superior 
court,  stantslans  county;  William  O. 
Minor,  .Ti'dge. 

Charles  Fagon  was  convicted  ol  grand 
larceny,  and  appeals.  Reversed. 

L.  J.  Maddux  and  Jns.  H.  Budd,  ri>r  ap- 
pellant. Atty.  Gen.  Hart,  1..  W.  Fulkertb, 
and  J.  C.  Needliam,  tor  the  Pei>ple. 

PER  CURIAM.  The  defendant,  having 
been  cf>nvlcted  of  grand  larceny,  appeals' 
from  the  Judgment,  and  from  an  order  re- 
fusing him  a  new  trial.   He  claims  that 
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there  was  no  evidence  against  him,  or,  If 
any,  none  that  he  bad  committed  tliecrline 
of  grand  larceny.  On  October  2,1891,21 
head  of  cattle  were  taken  from  Mr.  W«*y- 
er's  ranch,  abunt  21  nillee  east  of  MudeBto. 
The  next  morningthey  nereseen  atClark's 
place,  about  8  miles  west  of  Modesto. 
Tbey  were  driven  from  there  by  William 
Oncker,  a  codefendaiit  of  appellant,  and 
another  person  not  recognized,  bnt  who 
•warn  not  appellant.  During  the  night  of 
October  8th,  11  head  of  them  were  left  or 
funnd  their  way  to  Howard's  ranch,  near 
the  Coast  range;  how  fur  from  Modesto 
cannot  be  mjade  oat  from  the  evidence  ex> 
artly,  but  apparently  near  IS  miles.  The 
brands  upon  these  cattle  bad  then  been 
changed,  and  the  ears  cat  off,  so  as  to  ob- 
lit«^rate  the  marks.  Here  they  were  taken 
In  charge  by  William  tirammett,  with 
whose  cattle  they  were  found.  Octi>her 
ITtli,  the  sheriff  nf  the  county,  having 
learned  of  the  larveay  from  Weyer's  place, 
and  of  the  presence  ol  the  cattle  at  How- 
ard's, came  over,  titok  possession,  turned 
them  into  Howard's  IncloRure,  and  aoked 
Gmntniett  to  keep  watch  of  them.  At  the 
request  of  the  Hheriff,  Grummett  visited  de- 
fendant's place,  and,  finding  appellant's 
son.  Frost  Fagan,  informed  him  in  regard 
to  the  cattle.  Frost  said  be  owned  the 
stock,  and  woald  drive  them  away.  On 
the  10th,  aboot  midday,  some  person  who 
was  not  recognized  drove  the  Stock  from 
the  inclosure  towards  a  canon  which  ex- 
tends into  the  (7oast  range  towards  the 
Fagan  place.  Theshnrlff  waBnotifled,and 
came  over  that  evening,  and  with  a  posse 
tracked  the  cattle  tu  Fagan's  cabin, in  the 
Coast  range.  There  he  fonnd  the  appel- 
lant, bis  son  Frost,  William  Dncker,  who 
bad  been  seen  driving  tne  cattle,  and  bis 
brother,  In  bed,  and  the  11  head  whicli  had 
been  driven  from  Howard's  place  the  day 
before  in  a  corral  abont  15  feet  from  the 
cabin.  Appellant  and  hia  son  both  said 
the  cattle  wereestrays.  At  first, appellant 
said  the  first  time  he  had  seen  the  cattle 
was  the  morning  of  the  lOtb,  when  he  dis- 
covered them  on  the  range,  bat  didn't 
know  where  tbey  came  from;  then,  cor* 
recting  himself,  he  said  he  had  seen  them 
there  u  week  before.  When  the  sheriff  was 
qnestloning  appellant's  sun  as  to  how  the 
cattle  got  into  the  corral,  the  appellant 
said:  "If  the  cattle  were  stolen,  Billy 
Uucker  and  I  must  have  done  It,  for  Frost 
had  nothing  to  do  with  putting  them  into 
the  norrul."  It  doen  not  appear  how  long 
Fagan  had  lived  at  tbe  cabin,  or  had  been 
occupying  or  clalralniE  it.  He  told  the 
sberin  that  he  Intended  to  homestead  the 
place  for  a  bog  ranch;  also  that  every- 
thing belonged  to  Frost,  aa  he  couldn't 
own  anything  becanse  of  his  creditors; 
and  that  there  were  some  30  bead  of  stock 
on  the  place.  Subsequently  some  5  head  of 
tbe  stolen  cattle,  other  than  the  11  which 
bad  been  at  the  Howard  ranch,  were 
found  in  the  Coast  range  within  5  miles  of 
the  Fagan  cabin.  Upon  these  the  brands 
and  earmarks  had  been  changed  in  the 
same  way  as  on  the  11  head.  There  waa 
evidence  showInK  that  Fagan  and  his  son 
were  acquainted  with  the  vicinity  of  Wey. 
er's  place,  from  which  tbe  cattle  bad  been 
taken.  Tbe  prosecatlon  alao  proved  that 


on  the  rooming  of  the  3d,  which  was  the 
morning  after  the  cattle  were  taken  from 
Weyer's  place,  appellant  was  at  bin  cabin, 
which  If*  some  50  Ui lies  from  Weyer'a.  He 
then  tf>ld  thewltneHS  that  the  place  be- 
longed to  Frost, as  he  could  own  nnthing; 
tbat  his  son  had  been  working  with  a 
machine,  had  saved  his  money,  and  would 
buy  stfKk  for  the  range.  He  thought  his 
son  was  then  at  Modesto,  and  might  re- 
turn with  12  or  14  horites.  In  addition,  hR 
thiiught  his  son  would  have  on  the  place 
some  20  head  of  cattle.  Appellant  bad 
-been  seen  working  aboutthetsabln  hauling 
lumber,  fixing  the  corral,  and  a  shed. 
There  was  no  direct  evidence  connecting 
the  appellant  with  the  property  in  any 
way,  prior  to  the  time  when  he  was  fuund 
with  It  by  tbe  sheriff  at  ab<iut  4  o'clock  in 
th«  morning  of  October  20th,  more  tbun  17 
days  after  Ihey  had  been  taken  from  Wey- 
er's place.  It  wasadmltted  by  the  district 
attorney  at  tbe  argument  that  be  was  not 

{»reflent  when  tbe  cattle  were  taken.  The 
ndlctmeut  charges  the  taking  to  have 
been  from  Weyer  on  the  2d,  and  at  the 
trial  the  prosecution  stated  that  this  was 
the  taking  relied  upon,  and  nottbe  taking 
on  the  19th  from  Howanf.  Durlnp:  »  days 
uf  the  17  which  had  elapsed  after  the 
taking,  before  appellant  Is  shown  to  have 
had  anything  to  do  with  the  cattle,  they 
were  la  tbe  custody  of  Orummett,  who,  at 
least  during  2  days  of  that  time,  was  act- 
inic as  tbe  bailiff  of  tbe  HberifT.  As  FroHt 
Fagan  had  lufurmed  Gruinmett  that  he 
would  take  the  cattle,  the  Ibut  taking 
could  hardly  becalled  furtive.  Tbrreis  ut> 
direct  evidence  connecting  Frost  I^ajcaa 
with  tbe  taking  except  this  claim  made  to 
Ornmmett.  Evidently,  appellant  did  not 
himself,  personally,  take  the  cattle,  or  as- 
sist la  such  taking.  He  could  therefore 
only  be  convicted  on  the  ground  that, 
though  not  present,  be  had  prevluuHly  ad- 
vised and  encour.^ged  the  theft.  There  it 
no  direct  evidence  that  he  knew  that  the 
theft  was  contemplated,  or  that  he  knew, 
even  on  the  morning  of  the  20th,  when  ar- 
rested, that  a  larceny  had beencommitted. 
much  less  that  he  had  prevlouHly  adviHed 
and  encouraged  It.  That  he  had  prevlouH- 
ly  to  the  actual  cnmmlHslon  of  the  theft 
advised  and  encouraged  It  is  Inferred  from 
the  circumstances  above  set  out.  That 
the  circnmstancea  raise  a  very  strong  sos- 
plcion  againstdefendant  may  beadmltti-d. 
We  are  not  favoreJ  w'ltb  an  argument 
showing  how  the  guilt  Is  inferred,  but  it  is 
manifest  that  It  is  claimed  tbat  Fagan 
was  expecting  his  son  to  bring  In  stock, 
about  the  number  taken  from  Weyer;  that 
he  was  preparing  for  them.  Be  was  taken 
with  them,  and  In  tbe  company  of  his  son 
and  Ducker,  who,  It  la  claimed,  did  take 
them,  and  drove  them  from  Weyer's, more 
than  50  miles,  to  the  Fauan  cabin.  And 
then  when  surprised  wltli  them,  he  falnely  ^ 
stated  tiiat  he  bad  seen  them  on  the  range 
a  week  before,  and  the  day  before;  and 
then  stated  that,  if  they  were  stolen,  he 
and  Dncker  must  have  done  It.  A  great 
deal  of  Importance  seems  to  have  been  at- 
tached to  the  laHtKtatenient.but  we  think 
it  only  constituted  an  admisHion  that  ap- 
pellant had  assisted  In  putting  them  into 
tbe  corral.   It  was  evidently  made  upuu 
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tbe  awumptlnn  that  the  only  ground  for 
charKlnff  a  larceny  vras  the  tact  that  the 
cattle  liHd  been  taken  from  the  range,  and 
put  Into  the  corral.  Tbe  old  man  strove 
to  shield  blason.  Nodoubt  thefalaeptate- 
mente  that  the  stock  were  eatrayu  whh-h 
had  been  taken  from  tbe  ran^ce  tendu  very 
BtrotiKly  to  show  that  at  that  tlmeCharlee 
Faf^an  kiien,  or  at  leaut  Buspected,  that 
tbe  cattle  had  been  disbuQestly  come  by, 
but  they  1o  not  provQ  that  preTlooB  to 
the  theft  be  had  advlaed  and  encooraged 
Its  couiHilsslon.  Nut  a  clrcumRtance  is 
proven  whlcb  is  not  entirely  conHlAtent 
with  hid  Innocence  of  theparticiilar  oHense 
witli  which  he  la  cbarfted.  ,  To  Justify  a 
conviction,  one  must  not  only  be  proven 
to  have  committed  an  offense,  bnt  the  very 
offentte  charged  In  tlie  indictment.  All  the 
circumstances  are  conslHtent  with  the  sup- 
position that  he  had  advised  against  the 
theft  or  only  knew  of  it  after  Its  cominla- 
sion,  or  that  he  was  stniply  a  receiver  of 
stolen  KoodR,  knowing  them  to  have  been 
stolen.  Perhaps  the  evidence  would  sus- 
tain a  charge  of  receiving  stolen  goods, 
knowing  tbem  to bestulen,butthe  circum- 
stances are  not  sufficient  to  show  that  he 
hud  previously  to  the  commission  of  the 
ofTense  advised  and  encouraged  its  com- 
mission. In  view  of  the  cuncluelou  that 
the  evidence  doen  not  sustoln  the  verdict. 
It  is  not  necessary  to  consider  thu  other 
asHlgnmenta  of  error. 
Judgment  and  order  reversed. 


(98  Gal.  281) 

KOURKDJ  V.  MeNALLT  et  al.    (No.  14,964*) 

(Supreme  Goort  of  California.    May  10,  1883.1 

PoBLio  Land — Brtkt  oh  OovsRHHsinr  Ijakd  in 
PoasEsaioN  or  Anothsb  —  UioaT  to  Rbtais 
Fosssesiox. 

A  person  who,  In  the  absence  of  an- 
other, who  U  in  the  actual  poaseaslon  of  govem- 
iDent  land  which  is  open  to  Bettlement  under 
act  of  coDfH'ftKS,  peaceably  enters  on  such  land 
with  intent  to  take  it  up  as  a  homeatead,  is 
not  entitled  to  retain  possession  as  against  sndi 
urior  occupant,  in  the  absence  of  any  rigbt  or 
title  acquired  from  the  gorernmeDt. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  coart,  Kan  Benito 
county:  James  F.  Breen,  Judge. 

Action  by  Thomas  Rourke  against 
Hannah  McICnlly  and  Julia  McNaliy  to 
recover  possession  of  certain  land.  From 
a  Judgment  fur  defeudanta,  plaintiff  ap- 
peals. Reversed. 

Briggs  &  Huduer,  for  appellant.  Scott 

&  Doollug,  for  respondents. 

TEMPLE,  C.  This  appeal  Is  by  plain- 
tiff npon  the  Judgment  roll,  and  appellant 
contends  that  Judgment  should  have  been 
for  plaintiff  npon  the  findings.  Unit  was 
brongbt  to  recover  the  posseasion  of  land, 
and  it  was  tried  without  a  Jury.  The 
court  found  thHt  plaintiff,  on  the  15th 
day  uf  August.  1891,  was,  and  long  prior 
thereto  had  been,  in  the  actual  possession 
of  the  demanded  premises;  that  plaintiff 
entered  in  the  ocrurmtlon  of  tbe  same 
March  20,  ]>«90.  and  Inclosed  the  land  with 
a  wire  and  brash  fence,  whlcb,  with  nat- 


ural barriers,  ezclnded  and  Inclosed 
stock;  that  plain  tin  did  not  reside  npim 
the  laud,  but  had  continued  and  ex- 
clusive possession  until  ousted  by  the  de- 
fendant Julia;  that  the  land  was  a  part 
of  tlie  public  domain  ot  the  United  States, 
and  was  open  to  settlement  pursuant  to 
the  forfeiture  act  of  congress,  approved 
September  29,  1890;  that  on  August  Iti. 
18UI,  while  plalutiff  was  so  in  possession, 
defendant  Julia  UcNally  entered  upon  tbe 
land  and  made  a  settlement  tberenn  by 
building  a  house,  then  and  now  Intending 
to  enter  the  same  and  tbe  adjoining  land, 
not  exceetllng  160  acres,  as  a  homestead 
under  the  laws  of  tbe  Tnlted  States,  and 
is  now  residing  thereon.  She  made  her 
entry  through  an  opening  In  plaintiff's 
fence,  not  made  by  her,  but  by  some  no- 
known  peraon.  8he  broke  no  fence,  but 
her  entry  was  without  force  or  vlulence. 
Her  entry,  however,  was  without  the 
knowledge  or  consent  of  plaintiff  and 
against  his  will,  and  she  has  ever  since 
kept  him  out  of  possession.  By  what 
course  i>l  reasoning  the  eourt  reached  the 
conclusion  that  plaintiff  coald  not  recover 
un  these  facts  we  are  not  Informed,  us 
respondents  have  Hied  no  brief.  Tbe  de- 
fendant Julia  did  not  connect  herself  with 
the  government  title  through  tbe  home- 
stead law  or  otherwise.  Since  she  en- 
tered upon  the  actual  possession  of  an- 
other. It  Ik  of  no  moment  that  her  entry 
was  peaceable,  because  made  In. tbe  ab- 
sence of  plaintiff.  Nor  is  It  o(  coosequeuce 
that  she  Intended  to  take  op  tbe  land  aa  a 
homestead.  This  did  not  warrant  her 
entry  upon  the  actual  possession  of  an- 
other. But  she  has  not  even  attemptefl 
to  enter  the  land  as  a  humewtead,  and  she 
has  acquk^d  no  rights  under  any  act  uf 
congress.  Until  she  has  acquired  some 
such  right,  or  connected  herself  In  some 
lawful  mode  with  the  true  title,  she  can- 
not resist  the  presumption  of  title  In  tbe 
plaintiff,  which  arises  from  the  fact  of  his 
prior  possession.  The  laws  uf  the  United 
States  do  not  authorise  an  entry  upon 
the  actual  possession  of  another  for  the 
purpose  of  making  a  settlement,  though 
made  bjono  qualified  to  purchase  from 
the  government,  or  to  acquire  a  home- 
stead, although  such  entry  is  made  with 
the  intent  to  acquire  the  title  In  some 
lawful  mode.  Atberton  v.  Fowler,  96  U. 
S.  513;  Burand  t.  Martin,  120  0.  H.  369,  7 
Sup.  Ct.  Bep.  587;  Qulnbr  v.  Conlan.  104 
U.  S.  421;  M^Rrown  v.  Morris,  59  Cal.  t(S; 
<ioodwIn  V.  MeCahe,  75  Cal.  584.17  Pac. 
Rep.  705;  Bullock  v.  Rouse,  HI  Cal.  5W,  22 
Pac.  Rep.  919;  Peterson  v.  Kinkead,  92 
Cal.  872,  '18  Fhc.  Rep.  dfiS.  I  think  the  Judg- 
ment should  be  reversed,  and  the  court 
below  directed  to  enter  Judgment  (or  tba 
plaintiff  on  the  findings. 

We  concur:  KEARIjS,G.;  HAYNES,  C. 

McFARLAND  and  FITZOERALD.  JJ. 
For  the  reasons  given  in  the  foregoing 
opinion  tbe  Judgment  Is  reversed,  and  tbe 
court  below  is  directed  tn  enter  Judgment 
f(»r  the  plaintiff  on  the  findings. 

D£  HAVEN,  J.  I  concur  in  the  Judg. 
nient. 
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TUNIS  et  iL  T.  LAKBPORT  AGRIOlJIi- 
TURAL  PARK  ASS'N  etal.   (No.  14,963.)» 
(Supreme  Court  of  Callforsla.    May  16.  1803.) 

llBCHAiriCt*  LlBNB— HOTBL  CONBTRUCTBD  OX  FUB 

Obodhds— Pbopjsbtt  Subject  to  Liens. 

1.  Under  Ciode  CIill  Proc  f  1185,  prorid- 
In;  that  the  land  on  which  aay  building  la 
ooDBtmcted,  "together  with  a  coaveoient  spaco 
abont  the  same,  or  so  mach  aa  may  be  required 
lor  the  ccHiTenieTit  use  and  occnpatloD  thereof," 
m  nhject  to  mechanics*  Ueni,  onlr  aocb  area  as 
la  Decessarj  to  the  enjoyiaent  <a  the  hoiMinc 
for  the  purpose  in  view  in  its  contttruction  ia 
anbject  to  lieiia  created  by  the  erectioa  of  aach 
bailding. 

2.  A  decree  establishing  mechanics*  I!en« 
OB  the  entire  iiremiaea  conatitnting  the  fair 
grounds  of  an  iKri-:iiltaral  •fodetr,  oonaistlng  of 
abont  00  acres  of  land,  with  race  track, 
Btand,  corrala,  stables,  and  other  ImproTemeota 
thereon,  in  favor  of  persons  who  conatmcted  a 
bailding  on  such  grounda  to  be  used  aa  an 
hotel,  dab  house,  and  aaloon*  la  erroneoaa. 

Department  2.  Appeal  from  saperlor 
conrt.  Lake  county;  ii.K.Doherty,  JndKe. 

Two  couBolidated  actions  by  Franlt  D.' 
TuniHADd  F.ChristenflenaeBinst  thttLalie- 
port  ARricnItural  Park  Assuclation  and 
one  Walter  to  forecluae  mechanics'  liens. 
From  a  decree  for  plalntltTa,  and  from  an 
order  denying  a  new  trial,  the  asaoclation 
appeal*.  BeTersed. 

J.  J.  Druton  and  T.  E.  Johnson,  for  ap- 
pellaata.  Woods  Crawford,  Thos.  E. 
BoDd.  and  Ira  C.  Jenka,  for  respondents. 

PER  CURIAM.  Two  separate  actions 
were  bruuglit,  one  by  Tunis  and  the  other 
by  Cbriateusen,  to  foreclose  separate  m»- 
ehanlca*  llenu  upon  a  building  constructed 
by  defendant  Walter  upon  land  owned  by 
the  Lakeport  Agricultural  Park  Asaocia- 
tton,  a  corporation, and  one  of  the  defend- 
uits  herein.  The  two  actions  were  con- 
solidated and.  tried  together.  Judgment 
wasentered  foreciosiuK  tbe  liens,  declaring 
their  order  of  priority,  and  ordering  the 
bDildinic  and  certain  lands  to  be  sold,  sub- 
leet  to  a  prior  mortgage  thereon,  to  sat- 
isfy tbe  Hens.  Tbe  corpora  tlon  defendant 
appeals  from  tbe  Jndgment,  and  from  an 
order  denying  a  motion  for  a  new  trial. 

1.  The  complaint  of  Tunis  states  acause 
of  aetion.and  the  court  did  noterrinorer- 
rnltng  the  demurrer  of  the  defendant  cor- 
poration to  sncb  eomplatnt. 

3.  The  court  fonnd  that  all  tbe  premises 
described  In  the  complaint  were  necessary 
totbeconTenlentttseaud  occupation  of  the 
building  constructed,  and  the  appellant 
claims  that  this  finding  is  not  sustained 
by  the  evideoce.  The  description  of  the 
land  is  aa  fallows:  "Bounded  on  the  east 
by  lands  of  D.  DonnlTan;  on  the  north, 
by  lands  of  H.  0.  Bogga;  on  tbe  west  and 
south.  *»y  the  eonnty  road  leading  from 
Lakeport  to  Kelseyvllle,  •  •  •  and 
known  as  tbe  'Fair  Grounds  Tract/  upon 
which  race  track,  grand  stand,  corrals 
and  stables,  and  other  Improvements  be- 
longing totbeliBkeport  Agricultnral  Park 
Association,  are  situate,^  etc.  There  is 
no  statement  of  tbe  area  of  the  land  here, 
but  in  the  statement  on  motion  for  a  new 
trial  Is  a  declaration  that  It  is  "about  slx- 
tj  aerea,"  all  ol  whkh  waa  well  known  to 


tbe  Jndge  of  tbe  court,  bat  that  there  was 
no  evidence  on  the  qneBtlos.  Section  1186 
of  the  Code  of  dvn  Procednre  pruTldos 
that  **tbe  land  upon  which  any  building, 
iinproremeiit,  or  structure  Is  constructed, 
together  with  a  convenient  space  about 
tbe  same,  or  so  much  as  may  be  required 
for  the  convenient  use  and  occupation 
thereof,  to  be  determined  by  the  court  on 
rendering  Judgment,  Is  also  subject  to  tbe 
lien."  etc.  TbeexpreB8ion,**the  land  upon 
which  any  buildlug  •  •  •  Is  construct- 
ed, together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re^ 
quired  for  the  convenient  use  and  occupa- 
tion thereof,"8liould  beconatrued  tomeaa 
such  space  or  area  of  land  as  Is  necessary 
to  the  enjoyment  of  the  building  for  the 
purpose  In  view  In  Its  construction.  The 
uses  to  which  a  building  Is  to  be  put  must 
manifestly,  many  times,  determine  the 
quantity  of  land  necessary  to  the  conven- 
ient use  and  occupation  thereof.  If  erect- 
ed as  a  mill  for  sawing  lumber,  the  space 
required  for  a  log  and  lumber  yard  would 
be  regarded  as  necessary  to  Its  use,  while 
like  space  around  a  simllHr  building  for  a 
watch  factory  might  not  be  at  all  nncen- 
sary.  This  thing  should  be  borne  in 
mind :  It  is  for  tbe  convenient  use  and  oc- 
cupation of  the  building  that  the  land 
about  the  same  Is  given  by  onr  statute;  a 
flouring  mill  erected  upon  a  large  grain 
ranch  would  require  a  given  apace  around 
It  for  the  purposes  incidental  to  Us  opera- 
tions. It  might  reqnlre  the  whole  ranch 
to  crMte  business  for  it.  But  It  would 
not  follow,  under  our  statute, that  the  en- 
tire ranch  would  be  snbjecttoe  lien  for 
Its  erection.  In  tbe  present  case  It  is  easy 
to  see  that  the  race  track,  with  Its  traln- 
ingstables. grand  stand, corrals,  and  other 
Improvements,  may  be  necessary  to  create 
business  for  the  hotel,  club  house,  and  sa- 
loon, for  which  the  bnllding  In  question 
was  constructed ;  but  itlsnotatall  appar^  . 
ent  that  ttrej  are  necessary  to  the  conven- 
ient use  and  ucnupatiun  of  the  building 
for  the  purposes  Indicated.  Theimses  are 
foreign  to  Ita  purposes,  except  as  ttaey 
may  tend  t«  bring  custom  tnitsdoors.  It 
Ifl  not  the  Intention  here  to  Indicate  to 
the  court  below  the  quantity  of  land  nec- 
essary to  the  use  and  occupation  of  the 
building  as  an  hoiei,  club  house,  and  Ha> 
loon,  but  rather  to  indicate  tbe  basis  upon 
which,  under  our  Code,  a  conclusion  is  to 
be  reached  in  consonance  with  the  require 
mentot  tbe  law.  The  Judgmentand  order 
appealed  from  ara  reversed. 


t»S  Cal.  SW) 
BAIRD  T.  ORAKK.    (No.  14,719.) 
(Snpceme  Court  ^  California.    May  16^  1803.^ 
Aoooum  ^ATsn— PATMBira  nr  Voivbb— Lihita- 

TI0S9. 

1.  An  accoont  stated  la  none  the  lesa  andi 
because  the  debtor  agrees  to  pay  the  amoaat 
which  he  concedes  to  be  due  at  a  future  day 
after  he  has  done  other  acta. 

2.  In  an  action  on  an  account  atnted  do* 
fendant  cnnnot  insist  that  be  pmrnlaed  to  pay 
in  the  future,  after  performing  other  acts,  and 
that  performance  thereof  does  not  appear,  on- 
leaa  he  interposea  such  defense. 

&  Where  a  debt  is  not  barred  at  the  tiaw 
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an  account  !s  orany  stated,  the  ststate  bepns  \ 

to  ruQ  as  to  the  cnuse  of  action  on  the  account  • 
stfttwi  from  the  date  thereof.     Auzerais  r,  Nac- 
lee,  15  Pac.  Rep.  a71,  74  Oal.  fiO;  Kahn  v.  E.l- 
wardB,  le  Pac.  Hep.  770,  75  CaL  192,-fol- 
lowed. 

Commlssluners'  declBloii.  Departnio'nt 
2.  Appeal  from  superior  court.  Alameda 
county;  F.  W.  Hensljaw,  .ludge. 

Action  hy  Andrew  Balrd  agalost  J.  F, 
Crank.  From  a  Judsment  for  plaintiff, 
and  an  ordor  denying  a  new  trial,  d^Dd- 
aot  appeaia.  Affirmed. 

O'Brieo  &  DaloeerQeld,  for  appellant. 
J.  M.  Haven  and  C.  W.  Cross,  for  respond* 
ent. 

BELCHER.  C.  Plaintiff  rommenned  tbla 
action  on  the  18th  day  of  May,  18S9,  to  re* 
cover  a  balance  due  upon  an  account 
Btated.  It  Is  Hlletied  In  the  complaint 
that  prior  to  the  8d  day  ofJuly,  1NK8,  at 
the  city  and  county  of  San  Francisco, 
plaintiff  bad  done  and  performed  for  do* 
fendaut,  at  bis  special  instance  and  re- 
qnest.  a  larfce  amoant  of  services  and  la- 
bor, tor  which  defendant  was  Justiy  in- 
debted to  plaintiff  Id  a  large  sum  of 
money,  and  that  on  the  day  named  it 
was  aicreed  l>etwe«u  tlie  parties  that  such 
services  were  reasonably  worth  the  sum 
of  f5.000.  and  defendant  agreed  to  pay ' 
plaintiff  that  sum  therefor;  and  also  that 
on  the  day  named,  at  ISan  Francisco,  an 
account  was  Ktated  between  the  plaintiff 
and  defendant,  and  upon  mjch  Htatement 
a  balance  of  $0,000  was  found  duo  to  the 
plaintiff  from  the  defendant,  which  sum 
the  defendant  then  and  there  agreed  to 
pay  plaintiff;  that  defendant  had  not 
paid  the  aame,  nor  any  part  thereof,  ex- 
cept the  sum  of  9900.  which  he  paid  on  the 
30th  of  November,  \ms.  The  answer  of 
defendant  denies  all  the  avernienis  uf  the 
complaint,  and  an  to  the  %'MO  nlleaes  that 
plnintin  "  liHrassed,  pursued,  aud  annoyed 
this  defendant  to  such  an  extent  that 
said  defendant,  to  buy  his  peace,  and 
without  consideration,  and  not  at  all  be- 
rnnRe  he  wan  under  any  liability  to  the 
Rail)  plnintiff,  paid  him  the  said  snm  of 
fimo.  in  the  complaint  mentioned. "  It 
further  alleges  that  each  uf  the  cuunes  of 
action  Bet  up  In  the  complaint  Is  barred 
by  the  pnivlsiijus  of  section  fKl9,  subd.  i. 
Code  Civil  Proc.  After  trial  the  court 
found  the  facts  of  tbe  case  to  be  as  fol- 
lows: "First.  That  tlie  plaintiff  entered 
upon  the  service  and  employment  of  the 
defendant,  at  his  special  instance  and  re- 
quest. In  the  month  nt  Kebruary,  lKH5, 
and  continued  Huch  service  and  employ- 
ment to  the  20th  day  of  January,  1SS7; 
that  said  employment  was  Indeterminate 
as  to  duration,  and  a  cuntluuot^s  employ- 
meat  to  said  20tb  day  of  January,  l^ST; 
and  no  right  of  action  accrued  to  plaintiff  • 
against  defendant  by  reason  tiierenf, 
prior  to  the  20tb  dav  of  January,  1SS7. 
Second.  That  on  the  »d  day  of  July, 
It  was  bgreed  between  the  said  plaintiff 
and  said  defendant  that  such  services  were 
rensotiebly  worth  the  sum  of  five  thou- 
sand dollars,  and  the  defendant  on  said 
day  promlKed  to  pay  to  the  plaintiff  thn 
■aid  sum  of  five  thousand  dollars.  That 
on  eald  day  two  yenrs  bud  not  elapsed 


since  a  eauee  of  action  accrued  in  favor  of 

plaintiff  against  defendant  for  or  on  ac- 
count of  said  services.  Third.  That  on 
the  3d  day  of  July,  18KS.  an  account  was 
stated  between  the  pliiintiff  and  defend- 
ant, at  San  Francisco.  Calirornia,  and 
upon  such  statement  a  bniance  of  five 
thousand  dollars  was  found  due  to  the 
plaintiff  from  the  defendant  for  and  on 
account  of  said  labor  and  services  there- 
tofore done  and  performed  by  the  plaintiff 
for  the  defendant;  and  at  said  time  and 
place  the  defendant  agreed  to  pay  the 
plaintiff  the  said  sum  of  five  thousand  dol- 
lars, and  the  plaintiff  agreed  to  accept  the 
same  in  full  payment  of  all  services  there- 
tofore rendered  by  blm  to  defendant. 
That  at  said  time  two  years  had  not 
elapsed  since  a  cause  of  action  accrued  in 
favor  of  plaintiff  against  defendant  for  or 
on  account  of  said  servlcea  so  rendered  by 
plaintiff  to  defendant  as  aforesaid. 
Fourth.  That  on  the  30th  day  of  Novem- 
ber. 1888,  the  defendant  paid  to  the  plain- 
tiff, on  arciiunt  of  said  sum  of  f  &,00U,  the 
sum  of  99()0,  but  that  no  6tber  aum  haa 
been  paid  by  tliedefendantthereon.  Fifth. 
That  the  plaintiff  did  not  voluntarily  un- 
dertake to  perform,  nor  did  he  voluntarily 
perform,  any  services  for  the  defendant. 
Sixth.  That  the  defendant  did  not.  to  buy 
his  peace,  and  without  consideration,  pay 
to  plariutiff  the  sum  of  $900,  nor  any  other 
sum  of  money;  nor  did  plaintiff  receive 
from  defendant  any  sum  of  money  where- 
by be  became  indebted  to  defendant. 
Seventh.  Tiiat  plaintiff's  cauties  of  action 
nsalnst  the  defemlant  were  not,  nor  was 
any  of  them,  barred  by  the  provltjlone  of 
section  339,  subd.  1,  of  the  Code  of  Civil 
Pnicedure  of  Callfoi^la,  or  any  other  pro- 
vision of  law.**  Upon  these  facts  the 
court  gave  judgment  for  the  plaintiff  ac- 
cording to  the  prayer  of  bis  complaint, 
from  which,  and  from  an  order  denying 
his  motion  tor  a  new  trial,  defendant  np- 
penls. 

The  notice  of  motion  for  new  trial  stated 
that  the  mf>tion  would  be  tnade  upon  a 
bill  of  exceptions  to  be  snbsefiuently  pre- 
pared, and  on  the  grounds  that  the  evi- 
dence was  Insufhclent  to  instify  the  deci- 
sion, that  the  decision  was  against  law, 
and  errors  In  law  occurriog  at  the  trial 
and  excepted  to  by  deteadant.  The  speci- 
fications attached  to  the  bill  of  exceptions 
suhseiiuently  settleil  and  filed  were  to  tbo 
effect— First,  that  there  was  no  evldenct 
that  any  arconnt  was  ever  stated  be- 
tween the  parties,  or  that  there  was  any 
agreement  between  them  that  plaintiff's 
sBrviceH  were  reiisonahly  worth  the  sum 
of  $5,000.  or  any  pum  whatever;  and,  sec- 
ond,  that  the  evidence  shows  that  no  ac- 
knowledgment or  promise  In  writing  was 
made  by  defendant,  and  also  shows  that 
at  the  time  of  the  commencement  of  the 
acti<m  the  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  llmltatitms,  as 
pleaded  in  the  answer.  The  specifications 
do  not  BBsail  the  first,  fourth,  fifth,  and 
sixth  flndinKrt,and  the  facts  therein  stated 
must  be  accepted  as  tme.  It  follows, 
therefore,  that  the  plaintiff  did  perform 
services  for  the  defpudaut  for  nearly  two 
years,  and  that  no  right  of  action,  by  rea- 
son thereof,  accrued  to  the  plaintiff  prior 
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to  Jauoary  1887;  and  also  that  In  No- 
Temher,  1888,  defendaut  paid  to  plalntiH 
on  BccouDt,  and  not  to  buy  his  peace,  or 
without  connideratlun.  the  antn  of  fOOO. 

It  is  nrgaed  ihat  the  evidence  did  not 
Jtiatliy  the  finding  that  an  account  watt 
stated  betwefsn  the  parties,  becauRe,  ac- 
rortlhif?  to  the  testimony  for  the  plaintiff, 
defendant  wae  to  pay  the  fS.UOO  npon  his 
return  to  Loa  Angeles,  and  npon  maklnfc 
a  BAttlemeut  there  with  n  Mr.  Jewett; 
■Dd  It  Is  claimed  that  this  ahows  that  the 
account  was  stated  conditionally  only, 
and  that,  io  order  to  recover  upon  It,  It 
was  incnmbent  upon  the  plaintiff  to  allege 
and  prove  that  the  conditions  had  been 
perlormed,— that  la,  that  defendant  bad 
ntorned  to  Los  Angoles,  aod  had  settled 
wltb  Jewett,  or.  U  be  had  not  settled  wltb 
blm^tbat  It  was  in  fonseqiiencRof  his  own 
fault,  but  that  no  snch  alleviation  was 
made  or  proof  offered.  An  "account  stat- 
ed," as  defined  by  Bouvter,  is  "an  atrreed 
balance  of  accounts :  an  account  which 
has  been  examined  and  accepted  by  the 
parties."  And  io  Cbitty  on  Contracts 
(lltb  Amer.  Ed.,  vol.  2,  p.  M2)  It  Is  said: 
^It  must  appear  that  at  thA  time  of  the 
acconntinK  certain  claims  existed,  of  and 
concernini;  which  an  account  was  stated; 
that  a  balance  was  then  atrnck  and  agtefti 
upon:  and  that  defendant  expressly  ad- 
mitted that  a  certain  earn  was  then  due 
from  bim  as  a  debt.  Hence  Itfollows  that 
un  acconnt  cannot  be  stated  with  refer- 
ence to  a  debt  payable  on  a  contingency," 
but  that  it  Is  not  "essential  that  there 
should  be  cross  ur  reciprocal  demands  be- 
t>r«en  the  parties,  or  that  the  defendant's 
acknowledgment  that  a  certain  sum  was 
dae  from  him  to  the  plaintiff  should  relate 
to  more  than  a  single  debt  or  transac- 
tion.** Here  it  was  proved  that  plaintiff 
bad  presented  a  much  Inncer  claim  for  his 
services  than  was  allowed,  and  that  there 
had  been  considerable  correspondence  be- 
tween the  parties  In  regard  to  it;  "thatun 
the  8d  day  of  -Inly,  18%,  the  defendant, 
then  being  in  San  Francisco,  called  at  the 
office  of  the  plaintiff,  and  a  eonvursatioQ 
occDrred  between  them  relative  to  a  set- 
tlement of  plaintiff's  claim.  After  some 
negotiation,  defendant  offered  to  pay 
plaintiff  the  sum  of  five  thousand  doUnrs 
in  full  Settlement, the  money  to  he  paid  by 
defendant  as  sunn  as  he  should  settle 
mattei-B  with  a  Mr.  .Tewett,  who  was  the 
axent  uf  defendantat  LosAngeles.  Plain- 
tlR  accepted  this  offer,  and  told  defendant 
that  be  would  settle  his  account  with  de- 
fendant for  thst  sum;  and  it  wne  then 
agreed  that  defendant  should  pay  plain- 
tiff, and  plaintiff  would  accept  from  de- 
fendant, 95.000,  in  extinction  of  nil  claims 
of  plaintiff  upon  defendant."  The  claim 
of  plaintiff  was  not  a  debt  payable  on  a 
contingency,  but  was  clearly  such  a  one 
an  might  bo  agreed  upon  and  stated  by 
the  parties;  and  Ihefacts  proved  byplntn- 
tlff,  if  true,  clearly  show  that  the  trannac- 
tion  constituted  a  full  and  complete  state- 
ment of  the  account.  It  Is  true  that  the 
money  was  to  be  paid  when  defendant 
should  settle  with  Jewett,  but  that  did 
not  affect  the  statemeot.  If  two  parties, 
bavti^E  oceoants  between  them,  examine 


the  accounts,  and  a  balance  Is  then  strnck 
and  agreed  npon,  and  admitted  to  be  due 
from  one  to  the  other,  the  statement  Is 
complete,  though  the  debtor  reservps  the 
right  tn  pay  the  balance  atuome  future 
day.  Toggle  v.  Minor,  76  Cal.  Ofi,  18  Pac. 
Bep.  131.  Whether  the  defendant  had  set- 
tled with  Jewett  before  the  action  waN 
commenced  does  not  appear,  but.  If  not, 
the  only  defense  which  could  be  interposed 
on  this  ground  would  be  that  the  action 
was  prematurely  brought.  No  such  de- 
feuKe,  however,  was  Interposed,  and  upon 
the  record  presented  the  question  cannot 
now  be  considered. 

But,  cnncedinic  this  to  be  so, It  Is  further 
strenuously  urged  that  the  pldin tiff's 
cause  of  action  was  barred  by  the  statute 
of  limitations  pleaded,  and  that  the  find. 
Ing  of  the  court  that  It  was  not  barred 
was  contrary  to,  and  not  justified  by,  the 
evidence.  This  position  Is  rested  upon  the 
theory  that  the  statute  began  to  mn 
against  plaintiff's  claim  when  he  complet- 
ed his  services  on  .Jannary  20,  1887,  aud 
that  under  section  JHiO  of  the  Code  of  Civil 
Procedure  Its  running  was  not  suspended 
or  affected  by  the  oral  statement  of  the 
account,  and  hi^nce  that,  as  more  than 
two  years  had  elapsed  when  tbecomplalnt 
was  filed,  the  action  was  barred.  It  Is 
admitted,  however,  by  the  learned  conn- 
sel,  that  this  theory  is  In  direct  conflict 
with  the  rollngs  npon  the  same  question 
In  Anierals  t.  Naglee,  74  Cal.  60, 15  Pac. 
Rep.  871. and  Kahn  v.Eilwards,  73  Cal.  192, 
16  Pac.  Rep. 779,  bur  It  isclaimed  that  these 
cases  were  not  well  couMidered,  and  shonld 
be  overruled.  In  the  first  of  these  caseM  It 
in  said:  "Anopen  account, already  barred 
by  the  statute  of  limitations,  cannot  be 
relieved  from  the  bar  of  such  statute  by  an 
oral  ^statement  of  such  account,  for  the 
reason  that  under  our  Code  (Code  Civil 
Proe.  §360)  no  acknowledgment  or  prom- 
ise Is  sufficient  evidence  of  a  new  or  con- 
tinuing contract  by  which  to  take  thpcase 
out  of  the  operation  of  the  statute,  unless 
the  same  Is  contained  in  some  writing 
signed  hy  the  party  to  becharged  thereby. 
Where,  however, the  demand  Isnot  barred 
at  the  dateof  theaccnuntutated, although 
the  statement  la  verbal,  the  statute  be- 
gins to  ran  upon  the  new  cause  of  action 
thus  brought  Into  existence  from  the  date  « 
of  the  settlement  and  new  promise  arising 
thereunder;  and,  If  verbal, an  action  may. 
under  subdivision  1  of  section  839  of  the 
Code  of  Civil  Procedure,  be  brodght  with* 
In  two  years  after  such  settlement."  And 
in  the  second  case  named  this  language 
was  quoted  and  approved.  In  answer  to 
the  rlatni  that  these  coses  should  he  over- 
ruled, so  far  as  they  trpat  upon  the  subject 
in  hand,  it  is  enough  to  say  thtit  they  are 
supported  by  many  authorities  elsewhere, 
and.  In  our  opinion,  should  be  sustained. 
Itfollows  that  the  Judgment  and  order 
appealed  from  should  be  alUrmed,  and  we 
so  advise. 

Weconcuri  SEAP.LS.C;  VANCHEF.C. 

PER  CCJkTAM.  For  the  masons  given 
in  theforegoingoplnlnuthe  Judgment  and 
order  appealed  from  are  affirmed. 
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WBLSH  T.  BRAMLBT.    (No.  14.832.) 
(Snpreme  Ooart  of  Califomia.    May  8,  1893.) 

COONTT    OPFICBRS  —  COMPEHSATION  —  IkCRBASB 

DDRixo  Tbkm— C0N8T1TDTIONAL  Law. 

1.  The  ooaDty  soTanment  act  of  1883,  as 
amended  in  SL  lS8i»,  p.  232,  fixed  the  salaries 
of  district  attorneys,  making  them  full  comnco- 
ution  for  all  services,  including  deputies.  The 
county  act  of  1891  also  fixed  the  salaries 
of  said  attorneys,  but  provided  that  the  depu- 
ties should  be  paid  by  the  counties  as  other  offi- 
cers. Held,  that  an  attorney  elected  before  the 
act  last  named  took  efifect  was  not  entitled  to 
hare  tiis  deputies  paid  hy  the  county,  as  this 
would  be  an  increase  In  salar?  during  his  term, 
Within  Const  art  11, 1  9. 

2.  That  part  of  the  act  of  1891  segreeating 
connties  of  me  eighth  class  aloce  from  all  oth- 
ers, and  conferring  on  the  district  attorney 
therein  authority,  which  is  not  granted  to  thot 
officer  in  other  counties,  to  determine  whether 
he  will  have  deputies  or  not.  is  in  violation  of 
articles  4  and  11  of  the  constitution,  with  ref- 
erence to  local  or  special  laws,  and  nniformltr 
In  county  governments.  . 

In  bank.  Appeal  frum  superior  coart, 
FreHuo  county ;  M.  K.  Harris.  JiidKC. 

Petition  by  one  Welsh  for  writ  of  man- 
date tu  compel  Bramlet  to  draw  bis  war 
rant  as  ronnty  auditor.  Writ  denied. 
Petitioner  appeals.  Alllrmed. 

H.  H.  Welsh.  Id  pro.  per.  Sayle  ft  Cold- 
WbU  and  E.  D.  Edwards,  for  respondent. 

HARRISON,  J.  The  appellant  was  ap- 
pointed assistant  district  attorney  nf 
Fresno  county  on  the  Ut  day  of  April, 
1891,  by  virtue  of  the  prorlslone  ot  subdi- 
vision 21  of  section  170  of  tbe  connty  f(»v- 
ernnent  act.  passed  March  31,  1K91.  He 
entered  upon  the  duties  of  his  oltlce,  and 
on  tbe  3d  day  of  July.  1^91,  mode  a  de- 
mand upon  tbe  respondent,  as  county 
auditor,  that  he  draw  a  warrant  on  the 
connty  treasury  In  his  favor  for  the  snm  of 
f2uU,  as  his  salary  during  the  month  of 
June.  Tbe  respondent  refused  to  com- 
ply, and  tbe  appellant  Instituted  this  pro- 
ceeding rcr  a  writ  of  mandate  compelling; 
bim  to  draw  the  warrant.  The  superior 
court  denied  tbe  writ,  and  the  petitioner 
bas  appealed. 

I.  Under  the  county  ffovernment  act  of 
,  1883,  the  county  of  Fresno  became  a 

county  of  the  twenty-«lxtb  class,  and  re- 
mained In  that  class  until  the  act  was  su- 
perseded by  tbe  county  iroveriiment  act  of 
.  1H91.  In  18s9  (St.  lM89.  p.  232)  the  legis- 
lature revised  the  compensation  of  the 
oftlcers  ot  tbe  several  counties  of  tbe 
state,  and  by  section  188  of  the  county 
government  act,  as  then  amended,  the 
salary  of  the  district  attorney  In  coun- 
ties of  tbe  twenty-slxtb  class,  "for  tbe 
Bervlces  required  of  him  by  law  or  by  vir- 
tue of  bis  ofnce,**  was  fixed  at  $3.fi00;  and 
in  section  211  of  the  same  act  (pafce  300) 
it  was  declared  that  the  salaries  provided 
in  the  act  should  be  "In  full  compensation 
for  all  services  ot  every  Iclnd  and  descrip- 
tion rendered  by  the  officers  therein 
tismed,  either  as  officers,  or  ex  officio 
ofUcRrs,  their  deputies  and  asslstaats: 
and  all  deputies  employed  shall  be  paid 
by  their  princlpnls  out  of  the  salaries 
bwelabriore provided.*  Under  tbeclassl- 


fitatlon  of  conntlei  made  by  tbe  let^sla- 
ture  in  the  county  government  act  of  1891, 
accordins  to  tbe  census  of  1890.  Fresno 
county  became  a  county  of  tbe  elfrhth 
class,  and  by  section  170  of  that  act  thti 
compensation  uf  the  district  attorney  In 
counties  of  the  eighth  class  was  fixed  at 
$3,6(Kt.  Tbe  leeislature.  however,  incor- 
porated Into  this  sectloD  of  tbe  act  tbe 
following  subdivisions:  **2].  Tbe  district 
attoruev  may  appoint  an  assistant  dis- 
trict attorney  at  a  salary  of  fl.SOO  per 
anunm,  an  usHistnnt  district  attorney  at 
a  salary  of  f2,400  per  annum,  a  deputy 
district  attorney  at  a  salary  uf  fl,600  per 
annum. "  **23.  All  tbe  provMona  herein 
relating  to  coantles  of  thia  class  sboU 
take  effect  from  and  after  the  date  of  tbe 
approval  of  this  act,  and  the  compensa- 
tion of  all  assistunts.  deputies,  and  clerics 
shall  be  paid  by  the  county  In  tho  same 
manner  in  which  the  salaries  of  county 
officers  are  DOW  paid."  Article  11,  {  9,  ol 
tbe  constitution,  declares:  "The  com- 
pensation of  any  county.'city,  town,  or 
municipal  oltlcer  shall  not  be  Increased 
after  bis  election  or  during  bis  term  of 
office."  If  tiieeflectof  tbe  Foregoing  pro- 
visions of  the  act  ut  1891  was  to  Increase 
tlip  compensation  of  the  district  attorney 
of  Fresno  county  beyond  the  amount  at 
which  it  was  fixed  at  tbe  time  his  term  of 
office  began,  they  at^  In  conflict  wltb  this 
section  of  the  constitution,  und  do  not 
form  the  basis  of  a  charge  against  tbe 
county.  In  Dougherty  v.  Austin,  94  Cat. 
6U1,  28  Pac.  Kep.  S34,  29  Pac.  Rep.  1092. 
tbe  county  cleric  of  Marin  county,  at  tbe 
time  of  bis  election,  and  when  bis  term  of 
office  began,  was  entitled  to  receive  a 
fixed  sum  for  the  services  to  he  rendered 
by  virtue  of  his  office.  .After  he  bad  enter- 
ed upf!n  his  term  of  office,  be  appointed 
Dougherty  as  one  of  bis  deputies,  by  vir- 
tue of  a  provision  In  tbe  county  govern- 
ment act  authorizing  tbe  board  of  super- 
visors in  certain  classes  of  counties,  one  of 
which  Included  Marin,  to  permit  certain 
ofHcers,  whose  compensation  (or  all  serv- 
ices to  be  rendered  by  tliem  had  been 
fixed  at  a  gross  sum.  to  appoint  deputies, 
whose  salaries  should  be  a  charge  upon 
tbe  county  treasury.  Upon  anai^pllcutlon 
for  a  writ  ot  mandate  to  compel  such  pay- 
ment by  the  county,  It  was  held  that  that 
provision  of  tbe  county  government  act 
was  Invalid.  That  case  was  very  elabo* 
rately  argued,  and  was  determined  upon 
deliberate  consideration,  and  holds:  (1) 
That  under  the  provisions  of  section  5, 
art.  11.  of  the  constitution,  the  legislature 
Is  required  to  fix  thn  compensation  of  tbe 
county  officers,  and  that  it  is  not  compe- 
tent (or  that  body  to  delegate  tbe  exer- 
cise of  this  authority  tu  the  discretion  d( 
any  other  body.  (2)  Tbat  a  statute 
which  sntborlies  the  Increase  of  salaries 
in  certain  counties,  selected  ntbltrarllyi 
and  without  reference  to  any  criterion  as 
th**  basis  of  such  selection.  Is  violative  of 
tbe  constitution.  In  not  being  nnKorm  in 
Its  operatlun.  (3>  That  when  the  legis- 
lature has  fixed  tbe  compensation  of  an 
officer  at  a  gross  sum,  it  cannot  Increase 
that  compensation  during  his  term  of 
otHee,  directly,  by  legislative  act,  or  in- 
directly, by  providlpjE  tbat  tbe  salaries  of 
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bis  depntleB,  which  by  the  law  asltei- 
Isted  when  bis  term  uf  office  beKfln  were 
to  he  paid  by  him  nut  of  this  roes  sam, 
fihall  be  made  a  rounty  charge,  and  paid 
out  of  the  coDDty  treasary.  In  holding 
that  the  foreKoinv  provlelon  of  the  coun- 
ty KoTerDmant  act  was  uucoustitutlonal, 
It  was  said:  "The  salary  of  tbia  otHcer 
WU8  fixed  by  the  leti^alatnre  with  direct 
reference  to  the  fact  that  out  of  It  he 
was  to  pay  his  own  deputies,  and  the 
purpose  of  this  amended  section  Is  to  an- 
tburUc  the  board  of  supervisors  of  that 
county  to  suspend  the  operation  of  this 
law  In  ao  tar  as  he  la  thereby  reqalred  to ' 
pay  Rucb  de'pa  ties,  and  to  place  the 
burden  upon  the  connty.  The  power  thus 
to  change  a  law  of  the  state  is  necessarily 
leKlslatlve  lo  character,  and  is  vested  e;- 
clusivply  in  the  leRlsln tare,  and  cannot  be 
delegated  by  It  to  the  board  of  snper- 
TlHora  of  the  county."  Paee  606, 1)4 Oal., 
and  page  10l>8,  29  Pac.  Rep.  And  In 
the  cnncurrliig  opinion  of  the  chief  Justice, 
It  was  said  that  the  lejElslature  'could 
not,  either  by  direct  enactment,  or  by 
antborizinK  the  boards  of  suporvlsora  to 
RO  order.  Impose  npon  a  connty  treasury 
tbe  payment  of  the  salary  of  any  deputy 
of  a  county  officer  elected  while  the  net 
of  1SS3  remnined  in  force,  and  unamended 
as  to  the  provisions  under  discussion." 
Page  61»,  H  Cal..  and  page  10»5,  29  Pac. 
Bep.  Id  tbe  opinion  of  Mr.  JnsUce  Oa- 
rootte,  which  was  rendered  upon  the  first 
bearing  In  the  case,  and  which  wan  also 
adopted  by  the  court  upon  the  siibse< 
qaeot  hearluK,  It  was  said  with  reference 
tu  article  11,  $  5.  of  the  constitatlon :  "  To 
conatme  this  provision  of  the  constitu- 
tion BO  that  a  connty  clerk's  salary  could 
not  t>e  Increased  durluK  h<H  term  of  office, 
bat  that  an  act  of  tbe  legislature  would 
be  valid  which  provided  that  all  of  his 
deputies,  men  whom  he  was  bound  to  em- 
ploy and  bound  to  pay,  in  the  absence  of 
BDch  an  act,  should  be  paid  by  the  C(inn> 
ty,  indepeudenC  of  and  In  addition  to  the 
clerk's  salary,  wonld  be  to  allow  tbat  to 
be  done  Indirectly  which  conld  not  be 
done  directly,  and  would  be  establishing 
a  medium  lor  the  practice  of  the  very 
abuses  which  the  constitutional  provi- 
sion was  inserted  to  destroy."  Atthegen- 
eral  election  In  1H90,  W.  D.  Tnpper  was 
elected  district  attorney  of  Fresno  connt.v 
for  tbe  terra  of  two  years,  and  his  term 
of  office  began  on  the  1st  day  of  January 
1^1.  At  that  date  the  compensation  of 
tbe  district  attorney  of  Fresno  county,  as 
provided  by  the  law  then  In  force,  was 
tbe  sum  of  f 3.600.  and  this  suui  was  by 
tbe  same  law  declared  to  be  In  full  com- 
pensation for  all  services  of  every  kind 
aad  deacrlption  to  be  rendered  by  him 
ADd  his  depotles  and  auhttants,  and  by 
Tirtue  of  section  9,  art.  11.  of  the  constita- 
tlon, this  salary  was  to  remain  as  his  en- 
tire compensatiun  during  his  term  of 
office,  or  nntll  the  iHt  day  of  January, 
1K93.  The  provlKion  in  subdivision  21,  § 
170.  of  the  county  government  art  of 
1891.  authorising  him  toappolnt  assistant 
dlHtrlrt  attornoya  and  a  deputy  district 
attorney, conferred  no  special  authority 
In  thia  respect,  for,  by  section  ftl  of  tbe  act 
under  which  he  was  elected,  he  was  au- 


thorized to  "appoint  as  many  deputies  as 
may  be  necessary  tor  the  prompt  and 
faithful  discharge  of  the  duties  of  his 
office."  Section  211  of  the  act  which  was 
in  force  at  the  time  when  hie  term  of  office 
began  required  him.  tiowerer,  to  pay  the 
salariea  or  other  compensation  of  these 
deputies  and  assietauts  out  of  the  salary 
that  bad  been  provided  tor  him  in  tbe  art, 
and  the  foref^oins  provision  in  subdi- 
vision 23,  §  17U,  of  the  county  government 
act  of  1S91,  that  this  compensation  should 
be  paid  by  the  couut.v.  was  to  tbat  extent 
an  Increase  of  his  salary.  There  is  no 
difference  In  principle  between  a  statute 
authorising  the  board  of  snperrlsors  to 
permit  a  connty  oflBeer  to  appoint  a 
deputy,  whose  salliry  shall  be  a  chnrge 
upon  the  county  treasury,  and  one  direct- 
ly authorizing  such  officer  himself  to  ap- 
point a  deputy,  whose  salary  shuil  be 
paid  by  the  county.  The  result  in  either 
case  Is  to  increase  the  compensation  of 
the  officer  beyond  tbe  amonnt  at  which  it 
was  fixed  at  the  time  of  hla  election  and 
at  the  commencement  of  his  term  of  office. 
If  there  beany  difference  in  principle  be- 
tween the  two  statutes,  the  stronger 
argument  la  In  favor  of  the  one  which 
would  snhject  such  appointment  to  the 
arbitrament  of  the  leglslattve  body  of  the 
county,  rather  than  to  leave  It  to  the  will 
of  the  officer  himself  to  determine  whether 
bis  salary  should  be  so  increased. 

2.  Section  4,  art.  11,  of  the  constitution, 
provides  that*'the  legislature  shall  estab- 
linh  a  system  of  county  gorernmentn 
which  shall  be  uniform  thritughout  the 
State,"  This  means  that  the  ''system" 
or  plan  for  the  government  of  the  several 
counties  in  the  state  shall  be  uniform,  so 
that  its  several  parts  shall  be  Applicable 

.  to  each  connty.  The  legislature  is  forbid- 
den by  the  constitution  from  passing  any 
local  or  speclul'law  "regulating  county  or 

.  township  businesa,"  (article  4,  §  25,T)Hr.  0,) 
or  "prescriblnK  the  powers  and  duties  of 
officers  in  countle8,"'(Jd.par.  2S.)  Section 
6,  art.  11,  directs  that  **the  leclslature  by 
general  and  uniform  laws  shall  providefor 
tbe  election  or  appointment  In  the  several 
counties  of  •  *  •  snch  county,  town- 
ship, and  municipal  officers  as  public  con- 
venience may  rfqulre,  and  shall  prescribe 
their  duties,  and  dx  their  terms  of  office." 
This  provision  of  theconatltntlon  la  man- 
datory, and  must  be  construed  not  only  as 
giving  to  the  legislature  the  exclusive 
authority  to  provide  for  the  officers  In  the 
several  counties,  fix  their  terms  of  otSce, 
aad  prescribe  their  duties,  but  also  ns  de- 
claring that  such  provision  must  be  made 
"by  Keneral  and  uniform  laws,"  and  that 
any  law  which  the  legislature  may  mact 
apnn  these  subjects  must  be  uniformly  ap- 
plicable to  all  tbe  counties  In  the  state. 
The  county  government  act  of  1^1  pur- 
ports to  be  applicable  to  all  tbe  counties 
of  (be  state.  Its  title  is  "an  act  to  eetab- 
lish  a  uniform  system  of  county  and 
townslilp  governments."  The  first  161  sec- 
tions ot  the  act  are  devoted  to  provisions 
for  the  varlons  officers  ot  the  counties, 
authorizing  their  election,  fixing  their 
t^rros  of  office,  and  prescribing  their  pow- 
ers and  duties.  Section  162  makesaclassl- 
Ocation  of  all  the  counties  In  the  state,  ae- 
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cordlos  to  tbelr  popalatlon,  "for  the  pnr- 
poBo  of  resulatins  the  compeoRatioQ  of 
all  offleers  hereiobefora  provided  for," 
making  53  claaeeB  for  tlie  5!J  eountleu  Into 
which  the  state  waa  then  divided.  This 
elasRlflvatlon  la  criticised  In  the  respond- 
ent's brief  as  belnK  In  contravention  of  the 
evident  purpose  uf  the  con^tttntlon,  bat 
it  was  held  In  Lonf?an  v.  County  of  Sola- 
no. 65  (Jnl.  125,  8  Pac.  Rep.  4<53.  that  the 
constltntloii  had  conferred  upon  the  legis- 
lature authority  to  make  theclafBiflcatlon, 
and  that  Its  action  therein  Is  not  reviewa- 
ble by  the  Judiciary.  Sections  163-215, 
both  tndasive,  provide  for  the  euuipenaa- 
tioD  of  the  different  nuunty  ofiScers  In  the 
nveral  classes.  In  these  sections,  In  ad- 
dition to  providing  foi^the  compensation 
of  tlie  varlons  ufflcers  in  the  several 
classfs,  are  found  other  proviHtons  pre- 
scrlbinK  duties  for  county  officers  In  cer- 
tain clasaeH,  which  are  not  made  for  all 
classes,  fixing  the  terms  ol  county  officers 
in  some  classes  at  tour  years,  while  the 
section  which  declares  the  term  of  county 
offlcer-i  ^nerally  llnilta  It  to  two  years, 
estaliilflhinR  special  fee  bills  for  certain 
clasHes,  fixiuK  the  fees  of  wltnesseR  and 
Jurors  In  other  clasflea,  prescribing  rules  for 
the  conduct  of  courts.and  tiling  penalties 
tor  violation  of  ordinances,  wblcb  are  ap- 
pllrable  to  only  one  or  more  of  the  several 
clasHes.  It  la.  however,  unneceHtiary  here 
to  consider  the  particulars  In  which  the 
uniformity  of  the  law  Is  destroyed  In  mat- 
ters other  than  those  which  refer  to  the 
ufDce  and  dnties  of  the  dlstrlel  attorney. 
In  counties  of  the  second  class  the  salary 
of  this  office  Is  fixed  at  94,0(XI  per  annum, 
and  the  board  of  supervisors  is  anthorlxed 
to  allow  him  an  aaslstant  and  five  depu- 
ties, at  salaries  to  be  fixed  by  the  board, 
which  are  to  constitute  a  county  charge, 
lu  counties  uf  the  sixth  ciaMs  the  legiala- 
Cure  has  itself  created  tlie  offlced  of  aHHist- 
ant  district  attorney  and  deputy  district 
attorney,  "to  be  appointed  by  Che  district 
attorney  of  said  county,  and  to  remain  In 
office  during  the  pleasure  of  the  dlatrlct 
attorney  thereof,"  with  fixed  salaries  to 
be  paid  by  the  county.  In  counties  of  the 
eighth  class  alone  Is  the  district  attorney 
antburised  of  bis  own  motion  to  deter- 
mine whether  he  wilt  appoint  any  depu- 
ties, and  If  so,  to  make  the  salary  of  those 
appointed  a  county  charge.  Hection  itlS 
of  tbe  act  enumerates  29vla8Resin  which 
Buthoiity  Is  conferred  upon  the  board  of 
supervisors  to  authorize  the  appointment 
ol  dpputlRS  whose  salary  shall  be  made  a 
county  charge,  and  for  several  of  the 
clasaes  there  Is  no  provision,  except  the 
general  one  in  section  61,  by  which  this 
otflcer  can  appoint  any  deputy.  Tbe 
nbore  provision  of  section  170,  by  which 
counties  nf  the  eighth  class  alone  are  seg- 
regated from  the  others,  and  authority 
conterred'npon  the  district  attorney  there- 
in which  Is  not  granted  to  that  officer  In 
other  counties,  renders  the  act  to  that  ex- 
tent local  and  special,  and  in  violation  of 
the  foregoing  provision  of  the  constitu- 
tion. In  C<idy  V.  Murphey,  m  Cal.  632,  26 
Pac.  Rep.  1081,  we  held  that  an  amend- 
ment to  a  section  ot  tbe  county  govern- 
ment act  fixing  tbe  salaries  of  tbe  county 
officers  In  a  eertabi  clasM  waa  a  seneral 


lew,  for  tbe  reason  that  it  applied  to  all 
counties  that  were  within  that  class.  The 
logic  of  that  opinion  tsclear.and  embraces 
all  laws  falling  within  t.he  principles  of 
that  case.  As  the  legislature  iu  expressly 
authorised  by  the  constitution  to  cianslty 
tbe  seTcral  counties  of  tbe  state  according* 
to  their  population,  tor  tbe  purptjse  of 
fixing  the  cniupeneattun  of  the  county  offi- 
cers. It  follows  that,  when  snch  classifica- 
tion has  been  made,  a  statute  providing 
for  the  compensation  of  the  nlficers  within 
auy  class  is  a  general  law.  and  that  it  is 
Immaterial  whether  such  provision  t>e  In 
a  special  statute  for  each  class,  or  in  a  sin- 
gle act  providinir  for  all  of  the  classes,  and 
that  an  amendment  to  saeh  statutenhicn 
affects  an  entire  class  la  equally  a  general 
lasv  as  was  the  original  act.  The  Ifglsla- 
tnre  has  not  the  fteneral  authority  to  en- 
act laws  for  the  counties  by  classes,  nor  Is 
it  authorised  to  make  a  classification  of 
counties  for  any  purpose  of  legislation, 
exeept  for  the  purpose  of  enabling  it  to 
rezulate  ths  compensation  ot  tbe  county- 
officers  for  whose  election  or  appointment 
It  shall  provide.  Kan  Lnis  Obiapu  Co.  v. 
Graves,  84  Cal.  71,  23  Pac.  Rep.  1032. 
Whenever  ft  attempts  to  enact  u  law  fur 
one  ur  more  of  tlie  counties  of  tlie  state 
upon  subjects  thntlt  Is  directed  to  provide 
tor  by  general  laws,  or  which  are  to  form 
part  of  a  uniforn^  system  for  tbe  whole 
state,  whether  snrb  counties  are  designat- 
ed directly  byname,  or  by  reference  to  a 
class  into  which  they  have  been  placed  for 
other  subjects  of  legislation.  It  infringes 
these  provisions  of  the  constitution.  We 
must  take  Judicial  knowledge  that  there 
Is  only  one  county  In  the  state  whose  pop- 
ulation places  it  in  tbe  eighth  class,  and, 
if  an  act  Is  passed  by  the  legislature  that 
is  applicable  to  only  one  county  In  the 
state,  it  does  not  cease  to  be  a  local  act 
hy  reaanu  ol  the  fact  that  It  purpcirts  to 
be  applicable  to  a  claHs  of  coontles  wlilch 
the  legislature  is  not  authorized  to  create 
for  the  purpose  ot  such  leslslatlon.  and  of 
'  which  that  county  constttntes  tbe  only 
member. 
Tbe  Judgment  is  affirmed. 


We  concur:  DE  HAVEK,  J.;  FITZ- 
GEBaLI),  J.;  GARODTTK,  J.;  BEAT- 
TY,  C.  J. 


(S  Wash.  121) 

PACIFIC  MANUP'G  CO.  v.  SCHOOL  DIST. 
NO.  7,  KING  COUNTY. 

(Supreme  Court  of  Washinston.  March  21, 
188a) 

COHBTITDTIONAL  LAV— COXTRACTOS*!  BORDB — 
BOBOOL  DiSTBICTa. 

1.  Laws  of  1887-88,  c.  12,  (2  Hiirs  Code, 
S  2415,)  requirinsr  mnnidpal  corporations  (con* 
stnied  to  inclade  school  districts)  to  take  a 
bond  from  contractors,  conditioned  to  iiay  la- 
borers, mechanics,  etc..  Is  not  In  conflict  with 
Const,  art.  9,  }  2,  which  provides  for  a  gen- 
eral and  uniform  systtem  of  public  schools,  and 
the  application  of  the  revenue  derived  from  the 
common-school  fund. 

2.  Where  no  bond,  as  required  by  laws 
18S7-8S,  c.  12,  is  taken,  and  an  action  is  brought 
against  the  contractw.  the  statute  does  not 
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recjuire  the  school  district  to  be  made  a  party 
thereto,  and  a  Jud^ent  In  sach  action  is  not 
a  bar  to  an  action  aisainst  the  school  district. 

Apiieal  from  anperlor  court,  K\atf  coud- 
ty;  K.  Osborn,  Judflru. 

Action  by  the  Pacific  Manufacturing 
Company  affaiust  Hcbool  diiitrict  No.  7, 
Klnfc  coonty.  for  amunnt  due  by  a  con- 
tmctor  tor  a  ubool  buildlnx.  JudKoient 
was  rendered  for  plaintiff,  and  defendant 
appeals. 

A.Q.  McBride,  J.  F.  Miller,  and  Wm. 
Caldwell,  for  appellant.  Boyd  J.  Tallman 
and  C.  A.  Riddle,  for  respondent. 

STILES.  J.  Tbe  only  poltit  of  difference 
between  this  cnse  and  that  of  Maxon  v. 
School  DIst.,  (Waab.)  82  Pac.  Bep.  110,  In 
that  Judgment  bad  been  nbtalned  against 
tbecootractor  before  the  auU  waa  brought 
against  tbe  district,  and  complaint  la 
made  that  tbe  district  abonld  have  been 
made  a  party  to  the  former  sott,  the  evi- 
dent answer  to  whfcb  is  tbat  the  statute 
docri  nut  BO  require. 

It  Is  alHO  ar^ed  that  article  9,  $  Z.  of  the 
eonatltutlun.  Is  violated  by  makinfc  tbe 
law  of  18HN,i  requiring  bondit  to  be  taken 
by  Bcbuol  dlstrlcte,  as  munkipnl  corpora- 
tions. The  section  alluded  to  la  as  fol- 
lows: "TbelBKislatnre shall  provldefora 
general  and  unifitrm  system  of  pnblltr 
schools.  The  public  eclxml  system  shall 
Include  common  s<!hoolfl,  and  such  high 
schools,  normal  schools,  and  technical 
Hcbools  as  may  hereafter  be  established. 
But  the  entire  revenue  derived  from  the 
common-schoolfund,and  the  state  tax  lor 
common  scboolH,  shall  be  exclusively  ap- 
plied to  the  support  of  the  common 
mIiooIh.  "  What  is  meant  by  the  "com- 
mon-school fund"  in  the  second  section  Is 
fully  set  forth  In  the  third  section.  As  yet 
there  iIdks  not  appear  to  be  a"state  tnx." 
But  neither  of  tbcsefonds  need  be  trenched 
aison  to  pay  this  jndguent,  since  the  dis- 
tricts have  other  resources,  which  art:  pro- 
vided In  Gen.St.  g§  8I7-R20.  Section  792 
makesU  the  duty  of  t he  boards  ot  directors 
to  pay  Iudgm<*nts  against  their  districts. 

Judgment  affirmed. 

DHNBAR,  C.  J.,  and  SCOTT,  J.,  concur. 
HOYT.  J.,  concurs  in  the  result. 


(3  Cola  App.  219) 

3IILI.ER  eC  al.  V.  OIRARD  et  al 

(Court  of  Appeal!  of  Colorado.    May  8,  1893.) 

UiMi!«o  Claih— Relocation  aftek  REVEKdioN-, 

Where  a  '^rson  who  has  located  a  min- 
ing claim  permits  an  adjoiniug  occupant  to 
patent  that  part  of  his  claim  on  which  is  lo- 
cated hi9  discovery  shaft,  the  remaining  por- 
tion thereof  reverts  to  the  condition  of  public 
landft,  and  is  relocatable;  and  such  rnle  applies, 
though  the  patentee  made  hia  location  after 
soch  person. 


'This  is  Laws  1887-88,  c  12,  (HiU's  Code,  § 
2415,)  entitled  "An  act  reqniHiig  municipal  cor- 
porations to  take  a  bond  trom  contractors  con- 
tractiup  to  do  work  or  make  any  improvements 
for  such  municipnl  corporationB,  conditioned  to 
pay  latwrers,  mechaaiea,  material  men,  and 
others." 


Appeal  from  district  court,  Pltktn  coun- 
ty. 

Action  by  .T.  B.  Qlrard  and  others 
agaiuHt  Churles  Miller  and  others  to  de- 
termine title  to  a  certain  mining  claim. 
There  was  a  Judgment  for  plalntitfo,  and 
defendants  appeal.  Berersetl. 

C.  w.  Franklin  and  Porter  Plumb,  for 

appellants. 

BIS8ELL,  F.  J.  The  condition  of  the 
proofs  entitled  the  appellants  tn  an  In- 
struction, which  the  court  refused  to 
give.  No  other  matter  will  be  considered, 
for  tbe  errors  complained  of  are  eitiier 
not  of  sufficient  gravity  to  reverse  the 
case,  or  were  cured  by  what  subsequently 
occurred  during  the  trial.  A  very  brief 
statement  will  suffice  to  render  tbe  opin- 
ion intelligible.  The  controversy  is  in  the 
form  of  an  adrerHesult  between  the  own- 
ers of  the  Long  John  lode  and  the  own- 
ers of  tbe  Aurora  and  Elgin  ilalms,  which 
were  located  cm  Aspeu  mountain,  in  Pit- 
kin county.  The  Long  John  was  tbe 
prior  location,  baring  been  located  in  tbe 
summer  of  1K83.  The  litigation  does  not 
Involve  the  validity  of  any  of  the  steps 
taken  to  initiate  tbe  title  to  any  of  the 
claims,  and  tbe  facts  with  respect  to  these 
matters  wilt  not  be  stated.  In  May,  IHHH, 
tbe  Rpppllants,  Carson  and  his  co-owners, 
staked  the  ground,  and  took  tbe  requisite 
stututory  steps  to  acquire  litle  to  tbe  ter- 
ritory embraced  in  tlie  Aurora  and  Klgln 
mining  claims.  8ubttequently,  they  made 
application  for  n  patent,  and,  while  the 
advertisement  was  pending,  the  appellees, 
Girard  &  Co  ,  as  <iwnerH  of  tbs  Long 
John,  commenced  this  adverse  suit,  tn 
determine  the  title  to  the  disiiuted  terri- 
tory. Having  the  prior  luciitlun,  it  In  all 
other  respects  their  title  whs  good,  they 
must  of  course  succeed.  Under  tbe  isHues 
as  made  up  by  the  pleadings,  and  sup- 
ported to  a  greater  or  lees  extent  by  the 
pruob,  tbe  owners  of  the  Aurora  and  t^e 
Elgin  attempted  to  maintain  their  right 
to  the  ground  embraced  within  their  lines 
by  evidence  which  tended  to  show  that, 
after  ibe  Long  John  had  been  located,  the 
North  Star  lode,  which  was  another 
claini  In  that  vicinity,  owned  by  Tourtc- 
lotteand  others,  had  been  eolorated  as 
to  include  within  its  exterior  Hues  the  dis- 
covery shaft  of  the  Long  John  claim. 
The  North  Star,  at  the  time  of  the  trial, 
had  gone  to  patent,  and,  if  the  Ltmg 
John  dlHcovery  Khaft  was  on  the  ground 
included  within  Us  boundaries,  the  own- 
ers of  the  Loqg  John  bad  ol  necessity  lost 
title  to  that  part  tif  the  territory,  it  was 
not  established  that  the  owners  of  tbe 
Long  John  had  sunk  any  other  discov- 
ery shaft  withiu  the  limits  of  their  claim 
prior  to  the  location  of  the  Aurora  and 
Elgin,  wblrb  would  amount  to  a  compli- 
ance with  tbe  state  and  federal  statutes 
in  this  particular.  There  was  euouKh 
proof  in  the  casein  respect  of  these  mat- 
ters to  entitle  the  appellants  tu  a  finding 
by  the  jury  on  this  subject,  under  an  in- 
struction which  should  aptly  slate  the 
law  respecting  it.  Ever  since  the  decision 
ot  the  cnse  of  Gwllllm  v.  Oonnellan.  115 
D.  8.  46, 6  Snp.  Ct.  Rep.  1110.  it  baa  been 
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the  conceded  and  established  law  that  if 
a  locator  permits  an  adjoining  claimant 
to  obtain  a  patent  from  the  eovernment 
fur  that  portion  of  liis  territory  whirh  in- 
clndea  hfa  dlacovery  ahatt,  and  he  Ib  vith- 
oot  anothnr  which  mlvw  him  a  auperlur 
liKht  aa  against  the  conteetluj^  claimant, 
he  moat  be  ttdJudKcd  to  have  luat  title  to 
whatever  territory  is  embraced  within 
the  limits  uf  his  claim.  That  case  nn- 
queatlonably  decides  that.  If  the  Incator 
permits  the  adjoining  occupant  to  patent 
that  part  of  his  territiiry.  It  is  the  equiva- 
lent of  an  adjudication  that  he  la  with- 
out title,  and  the  renialniaK  part  of  his 
location  reverts  to  the  condition  of  public 
lands,  and  Is  open  to  location  and  pur- 
chase by  othnr  citizens  and  claimants,  un- 
leaathe  locators  InaomeleKal  fashion  have 
Initiated  a  new  title.  Since  the  proofs 
raised  the  question  which  tended  to  briOK 
this  case  within  the  scope  of  that  doc- 
trine, the  appellants  were  entitled  to  have 
the  jury  properly  instructed  on  the  sub- 
ject. They  asked  the  court  to  state  the 
law  to  be  HH  enunciated  In  that  decUlou. 
The  court  stated  ft,  with  this  llmitarlon. 
that  the  North  Star  uwnc-ra  were  locators 
senior  tu  the  claimants  of  the  Lodk  John, 
and  declined '  to  apply  the  role  In  case  the 
Jury  found  that  the  North  Star  owners 
were  junior  locators,  though  holders  of  a 
patent  to  the  ground.  In  this  respect  the 
court  erred.  The  law  would  bi  preclHPly 
the  same  in  either  case.  When  Tourte- 
lotte  and  his  co-owners  received  the  title 
from  the  government— the  date  of  the  In- 
itiation lit  their  title — was  a  matter  of 
no  coneeqnence.  Havlns  got  title,  the 
owners  of  the  Long  John  neither  had  it 
nor  could  they  acquire  it.  They  had  lost 
their  discovery  shaft,  which  was  an  ewHen- 
tlal  evidence  u(  their  title,  without  which 
their  claim  could  nut  be  a  valid  onn.  For 
the  ertur  committed  by  the  court  lii  refus- 
ing to  give  a  proper  Instructiou  upon  thla 
subject  the  cause  must  berereraeJ  and  re- 
minded fjr  a  new  trial  in  conformity 
with  this  opinion. 


(3  Oolo.  App.  SU) 

FISK  V.  GREELEY  ELECTRIC  LIGHT  CO. 
(Court  of  Appeals  of  Colorado.    Uay  8^  1803.) 
AOBMOT— Fowaas  or  AoBnts— EviDbkcb— In- 

STHDCTtOXS. 

1.  Where,  In  an  action  to  recover  for  fitting 
out  defendant's  hotel  with  an  electric  light 

Slant,  it  appeared  that  the  work  wag  done  un- 
er  an  agreement  with  defendant's  agent,  and 
not  through  auy  personal  agreement  with  de- 
fendant, an  instruction  that  if  defendant  au- 
thorized  the  work  to  be  done,  either  personally 
or  through  aa  agent,  he  would  be  liable,  is  er- 
roneous, in  that  under  it  the  jury  probably 
failed  to  consider  the  question  of  the  extent  of 
such  agent's  authority  to  bind  defendant  as  to 
the  contract,  and  mi^  infer  that  under  such 
agency  the  authority  existed  to  hare  the  worli 
done. 

2.  There  being  no  eridence  that  at  any  time 
during  the  progress  of  the  work  defendant  was 
present,  or  that  he  ever  signed  a  note  covering 
the  alleged  value  of  the  work  done,  knowing 
that  the  note  was  for  that  purpose,  instructions 
that,  though  defendant  did  not  authorize  the 
work,  he  would  be  liable  therefor  if  at  any 
time  he  waa  present  while  the  work  was  in 


progress,  or  if  he  rigned  a  note  for  the  value 
of  such  work,  were  erroneoua. 

3.  An  iostniction  that,  if  defendant  gave 

his  ngpnt  authority  to  have  the  hotel  wired, 
he  would  be  liable  for  the  work  done,  was  also 
erroneous,  as  affordiqg  the  Jury  no  aid  in  dis- 
tinguishing between  the  geuerai  agency,  which 
was  acknowledged,  and  the  power  of  the  agent 
under  it,  and  a  special  agency  which  would 
have  warranted  the  contract. 

Appeal  from  dlstrlctcourt.  Weld  county. 

Action  by  the  (Jrerley  Electric  Lisht 
Company  against  Archie  FlMk  to  recover 
for  materlalH  fnrnlRhed  and  work  done  by 
it  on  defendant's  hotel.  There  was  Judg- 
ment for  plaintiff,  and  defendont  oppeala. 
Reversed. 

Rogers,  Shafroth  A  Walling,  for  appel- 
lant.  H.  M.  Uaynes.  for  appellee. 

THOMSON.  J.  In  November  and  De- 
cember, 1S90,  Archie  C.  Flak  was  the  pro- 
l)rietGr  ol  theOaals  Hutel,in  Greeley, Colo. 
From  November  10th  to  December  10th 
the  hulel  was  In  charge  uf  Mra.  Shear,  as 
the  auent  of  Flsk.  Hnder  an  agreement 
between  Mrs.  Shear,  purporting  to  uct  as 
Flak's  agent,  and  the  Greeley  Electric 
Light  Company,  the  company  replaced 
the  electric  light  wires  In  the  hotel,  and 
the  other  npparatUH,  material,  and  flx- 
turcB necessary  for  theliglitlnx  of  the  hotel 
by  electricity.  The  work  waa  commenced 
about  the  20th  of  November,  and  lom- 
pleted  ubuut  the  20th  of  December.  FiHk 
refused  to  pay  tlie  company  for  the  wuik 
and  luaterial,  and  It  brought  this  suit 
against  blm,  reoultlng  In  a  judgment  In 
its  fuvor  fur  $rilU.  From  this  judgment, 
defendant  appeals  to  this  court.  The  er- 
rors atiaigned  relate  exciiisively  to  the  giv- 
ing and  refusing  of  inutructlons.  At  the 
request  fif  plaintin.  the  court  Instructed 
the  jury  as  lolluwn:  (1)  "If  you  believe 
from  the  evidence  that  the  defendant  Id 
this  case  authorised  tha  work  to  be  done, 
either  personally  or  through  an  agent, 
then  the  defendant  Is  liable  for  the  value 
of  the  work  done."  (2(  "If  you  do  not  be- 
lieve that  the  defendant  autburized  the 
work,  but  yon  still  believe  that  at  any 
time  during  the  progress  of  the  work  he 
was  present,  and  saw  the  work  going  on. 
and  made  no  objection  to  the  continuance 
of  the  work,  and  no  protest  against  its 
being  done,  yon  are  Instructed  that  that 
was  a  ratllicatlon  of  the  orieinal  coa- 
tract,  if  any  waa  made,  and  that  the  de- 
fendant is  liable  fur  the  value  of  the  work 
done."  (3)  "You  are  further  instructed 
that  If  tlie  detendaatdld  not  aoChorlie  the 
work,  or  11  he  was  not  present  when  the 
work  was  being  dune,  yet  If,  after  the 
work  was  completed,  he  ftigned  a  note 
covering  the  alleged  value  of  the  wurk 
dune,  knowing  that  the  note  was  for  that 
purpuse.that  that  was  a  ratihcation.  and 
the  defendant  is  liable."  (4)  "  Youarp  fur- 
ther Instructed  that  If  the  defendant  gave 
his  agent  antbnrlty  to  have  the  building 
wired,  he  is  now  liable  fur  the  reason- 
ablp  value  uf  the  work  actually  done." 
The  InHtnictluns  are  nut  numbered  in  the 
record.  The  numbering  Is  uurs  fur  our 
uwn  conrenietice  In  cunsldering  them. 

The  tlrat  instruction  states  a  prupoal- 
tion  which  Id  the  abatrnct  la  perhaps  cor- 
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rect,  hut,  In  view  of  tbe  evidence  In  tbe 
case,  it  Is  mlslendlDK.  and  very  probably 
bad  that  ettert  aptia  tbejtiry.  The  entire 
evidence  Jar  that  the  defendant  did  notcon* 
tract  for  the  work  peraonally.  There  Isnn 
claim  or  pretense  that  be  old ;  bat  It  wan 
conceded  at  the  trial  that  he  had  an  a^ent, 
and  that  that  auent  was  Mrs.  Shear.  He 
BO  teatltled  himself, aa  did  also  Mrs. Shear; 
and  It  was  ander  an  BKreement  with  Mrs. 
Sbear  tbat  tbe  defendant  did  tbe  work. 
Now,  under  tbat  fnstrnetlou,  worded  as 
It  Is.  the  Jnry  might  well  cnneludB  that  It 
was  their  doty  to  find  their  rerdlct  lor  the 
plaintiff,  and  that  It  was  onnecesMary  to 
consider  any  of  the  other  evidence  In  tlie 
case.  Mrs.  Shear  was  the  defendant's  ad- 
mitted BfEcnt;  It  was  throuffb  herthut  the 
work  was  anthorlzed;  and  In  the  absence 
of  any  InHtruetlon  from  tbe  court  upon  tbe 
sahjpct,  the  question  of  the  extent  of  her 
authority  and  of  her  power  to  bind  the 
defendant  In  tbo  matter  of  this  contracr, 
qnestinns  wlilch  are  vital  tn  a  Just  deter* 
mlnation  of  the  cnnse,  did  not  probably 
receive  niiy  conHlderatlon  at  their  hands. 
Mrs.  Shear  was  the  upcent  of  defendant  to 
manaKe  the  Oasts  Hotel,  accordinK  to  her 
statament,  or,  as  defendant  puts  ftlnbla 
testimony,  she  was  employed  to  run  the 
hotel,  which  means  thesame  thinur.  With- 
in the  scope  uf  her  employment  her  agency 
was  ^nernl.  She  hud  tlie  rieht  to  pur- 
chase the  necessary  supplleft;  to  buy  suit- 
able and  appropriate  goods  for  use  in  tbe 
hotel;  to  collect  and  receive  the  moneys 
due  fromK^ieais;  and  todo  all  such  tblnus 
asareusnal  or  necessary  In  the  conduct 
of  tbe  buBineas  with  which  she  was  In- 
trusted. Tobacco  Co.  v.  Jenltton,  48  Mich. 
4r.9.  12  N'.  W.  Rep.  655;  Schmidt  v.  Sandel, 
30  La.  Ann.  353;  Beecher  v.  Venn.  3.5  Mich. 
4()f!:  CuminlnfTs  V.  SarK«nt,9  Mete.  (Muss.) 
172.  Her  antborlty  as  afcent  was  confined 
to  the  business  of  the  hotel,  and,  by  any 
of  her  transactions  In  matters  properly 
pertainliiij;  to  tbat  bnalnuss,  her  principal 
was  nnqnestlonably  bonnd.  But  l>eyund 
those  limits,  as  mere  manaeeruf  the  hotel, 
sh«  was  not  the  defendant's  a^ent  at  all. 
To  incur  any  responsibility  for  lilm  out- 
side of  the  mana^cement  of  the  hotel  bnsi- 
nesR  proper,Hhe  must  have  special  author. 
Ity  from  him  for  tbat  particular  purpose. 
She  could  not  tear  down  tbe  walls  (}f  tbe 
bdlTdlnfc,  and  erect  others  in  their  place; 
Hhe could  not  cover  tiie  house  with  a  n»w 
roof;  she  could  not  remove  the  furniture 
and  fixtnres,  and  Involve  him  In  debt  for 
other  artielen  of  like  character  to  be  used 
in  their  stead;  she  could  not  do  any  act 
which  nilKht  operate  to  create  a  lien  upon 
the  real  estate.  None  of  these  thlntTs 
would  be  carrying  on  the  business  of  an 
hotel.  The  removal  of  the  old  electric  wlr- 
InK  apparatus  and  fixtures,  and  replarlns 
them  witl)  new,  were  not  wltiiin  the  au- 
thority whlrh  she  poBMCSiied  as  mnnaKer. 
It  might  be  gathered  from  the  testimony 
of  Mrs.  Shear  that.  Independently  of  her 
agency  as  manager,  she  bad  a  special  au- 
thority to  contract  for  this  work.  In  fo 
far  as  her  statement  tended  In  this  direc- 
tion she  was  positively  and  nneqnivocnUy 
contnidicted  by  tiie  defendant;  and  the 
question  as  to  whether  siie  was  so  specially 
aatliorlsed  ought  to  have  been  aubmltted 


to  tbe  Jnry  by  an  Instruction  properly 
framed  for  tbat  purpose.  The  Instrnction 
given  Is  couched  In  such  genera)  and  In- 
detlnlto  terms  thataJurymTghf  very  easily 
Infer  that  under  the  agency,  which  was 
not  controverted,  the  authority  existed  to 
cause  the  work  to  be  done,  and  the  vice  Is 
not  cured  by  any  other  instrnction  given. 

Neither  the  second  nor  tbe  third  instruc- 
tion Is  based  upon  any  evidence  In  the 
case;  no  witness  swears  that  the  defend- 
ant at  anytime  during  the  progress  of  the 
work  was  present,  and  saw  It  going  on. 
Indeed,  from  the  testimony  of  plaintiff's 
witnesses  alone.  It  is  extremely  Improb- 
able that  such  was  the  case;  whlledefend- 
ant  denies  with  great  emphasis  that  he 
ever  saw  it,  or  knew  anything  whatever 
about  it,  until  long  after  It  was  completed: 
Neither  is  there  any  evidence  that  be  ever 
signed  a  note  covering  the  alleged  value 
of  the  work  done,  knowing  that  the  note 
was  for  tliatpurpose.  Theonly  testimony 
as  to  the  execution  of  the  note  is  that  of 
tbe  defendant  himself.  Some  time  near 
the  last  of  Novembfcr,  1?00.  he,  being  about 
to  go  out  of  tile  city,  signed  a  note  In 
blank,  for  tbe  purpose  of  renewing  a  note 
he  owed  at  tbe  hank,  and  left  it  with  hia 
clerks.  He  was  away  a  portion  of  Decem- 
ber and  part  of  January,  and  was  sick  and 
incapacitated  from  doing  business  during 
February.  Tlie  note  sijisned  In  blank  was 
not  used  in  renewal  because  the  bank  note 
was  paid.  A.  note  for  the  amount  of  its 
claim  dated  February  I,  1«91,  had  been 
sent  to  the  plaintiff,  but  was  not  satisfac- 
tory, the  plaintiff  claiming  that  It  should 
have  borne  date  January  1st,  and  drawn 
12  per  cent.  Instead  of  8  per  cent.  Interest. 
It  was  returned  to  defendant,  and  neither 
It  nur  another  In  its  place  was  ever  sent 
back  to  the  plaintiff.  Detendantsuys  that 
the  notification  given  to  him  of  the  return 
of  this  note  was  the  first  intimation  be 
bad  of  the  doing  of  tbe  work  In  question; 
that  he  never  signed  any  note  on  account 
of  the  work ;  and  that  he  knew  that  the 
note  which  was  returned  to  him  was  the 
blank  note  which  he  bed  signed,  becnnse 
it  was  the  only  note  be  hud  signed  In 
b'ank.  He  not  only  old  not  sign  the  note 
for  tbe  purpose  of  paying  for  this  work, 
bnt  until  the  note  which  be  had  signed  In 
blank,  ft>r  an  entirely  different  purpose, 
cnme  back  to  him  filled  up,  he  was  Igno- 
rant that  aii.v  such  work  had  been  done. 
The  Instructions  should  in  all  cases  be 
based  upon  the  evidence,  and  an  Instruc- 
tion, no  matter  how  correct  the  principle 
which  It  may  announce,  that  impliedly  as- 
sumes the  existence  of  evidence  which  was 
not  given,  ts  erroneous.  It  Is  calculated 
to  bewilder  and  mislead  the  jury  by  pro- 
ducing the  IrapresHloQ  that  In  the  mind  of 
the  court  some  snch  statu  of  facts  as  tlie 
InHtrucllon  supposes  may  be  Inferred  from 
tiie  evidence  ffiven,  or  coiicetilpd  within  It. 
The  authorities  upon  this  proposition  are 
numerous  and  uniform.  Breese  v.  State, 
12  Ohio,  St.  116;  Ely  v.  Tallman,  14 
^'is.  2S;  mil  V.  Canfleld,56  Pa.  Ht.  454; 
Atkins  V.  Nicholson,  31  Mo.  488;  Bensley 
V.  Itnickway,  '27  lit.  App.  410. 

The  fuiirtli  Instruction  Is  as  objection- 
able as  the  first.  An  agency  and  an  au- 
thority are  referred  to  m  general  termst 
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bot  It  leares  tbe  Jnry  to  Infer  what  agencj 
and  what  aatliurlty  are  meant.  It  nt- 
forda  them  do  aid  in  dlstinenlsblng  be- 
tween the  general  agency,  wblch  was  ac- 
knowledged, aad  the  power  of  the  ap:ent 
nnder  it,  aud  a  special  agency  which 
would  huve  warranted  the  contract.  Ab 
tbH  judgmeot  of  the  court  below  must  be 
reTermd,  tur  the  reasonB  iclren,  It  will  be 
unneceHsary  to  notice  the  InBtrnctionB 
asked  by  defendant,  and  reluaed  by  tbe 
euort. 


(3  Colo.  App.  S13) 

UNION  PAC.  E,  CO.  T.  HEPNER. 

(Court  of  Appeals  of  Colorado.  May  8,  1893.) 
Cabbibrb— AOTioK  poa  Gooqs  Lost  —  Etidbxcb. 

1.  Plaintiff,  at  B.,  cossigned  certain  goods 
to  D.  A  portion  of  the  goods  were  received  by 
plalntifF  at  D.,  but  some  were  lost,  and,  in  an 
action  therefor,  it  appeared  that  the  expense 
bill  delivered  by  defeadant  to  plaintiff  at  D. 
embraced  all  the  articles  shipped,  and  recited 
that  it  was  "for  freight  from  B„"  and  was 
stamped  "Correct"  by  defendant's  freight  au- 
ditor. Plaintiff  introdoced  letters  from  de- 
fendant's freight  agent,  stating  that  thpy  had 
been  unable  to  locate  the  lost  freight,  and  that 
they  were  investigating  the  missiugr  freight. 
Except  by  its  answer  In  the  action,  defendant 
did  not  deny  having  received  the  lost  articles. 
Hdd,  that  the  evidence  was  sufficient  to  support 
a  finding  by  the  jnry  that  the  articles  lost  were 
received  by  defendant. 

2.  Letters  from  defendant's  ^ght  agent 
to  plaintiff  and  her  attorneys  were  admissible 
in  evidence  as  res  gestae,  though  they  did  not 
specifically  admit  receiving  the  lost  articles. 

Appeal  from  district  court,  Arapaboe 
county. 

Action  by  R.  Hepner  agnlnst  the  Union 
Pacltic  Railway  Company  to  recover  for 
Koods  loHt  In  tranHpnriation.  Plaintiff 
had  judgment,  and  defendant  appeals. 
Affirmed. 

Teller  &  Orabnod,  for  appellant.  Rog- 
ers, Hbafrutb  &  Whltford,  for  appellee. 

THOMSON,  J.  On  the  24th  day  of  An- 
gnst,  R.  Hepner.  the  plalntift  below, 
delivered  to  the  Montana  Central  Rail- 
way Company,  at  Helena  station,  Mont., 
four  hoxen  of  dry  goods,  one  roll  of  bed* 
ding,  and  one  bundle  of  clothing,  con- 
siKued  to  A.  Bolimer,  at  Denver,  Colo. 
The  goods  were  the  property  of  the  plain- 
tiff, and  Buhiuer  was  iier  agent  at  Denver 
to  receive  tbem.  It  lb  averred  that  these 
goods  were  dHlvered  by  tbe  Montana 
Company  at  Butte,  Moot.,  to  the  defend- 
ant, tbe  Union  Pacific  Railway  Company, 
to  be  by  it  transported  to  Denver,  and 
there  deli  vered  to  the  couHignee.  On  Sep- 
tember 13, 1SS9,  plaintiff  received  from  de- 
fendant, at  Itsfrefaltt  depot  In  Denver,  tlie 
fonr  boxes  ot  drygoodH,  buc  the  roll  of 
bedding  and  the  bundle  of  ctotbing  do  not 
seem  to  have  reached  their  destination. 
The  freight  on  the  shipment  was  prepaid 
at  Helena,  and  a  bill  of  lading  given  by 
the  Montana  Central  Railway  Company, 
which  acknowletlaed  the  receipt  of  the 
goods.  Al)out  the  l;:iti)  day  of  September. 
1K89.  plaintiff  presented  this  bill  of  lading 
at  tbe  defendant's  office  In  Denver,  and 
received  from  tbe  clerk  lu  charge  a  paper 


which  witness  terms  an  "expense  bfll," 

and  of  which  the  following,  with  the  ex- 
ception of  some  memoranda  subsequently 
made,  and  which  will  be  noticed  hereafter 
)b  a  copy. 

"Denver  Station.  9, 11-1889. 
"A.  Bohmer.  to  the  Union  Pacific  Railway 
Company,  Dr. 
"All  claims  for- overcharge  and  Iobb  or 
damage  mnat  be  sent  to  A.S.VunKarnn. 
freight  auditor,  Omaha,  Neb.,  with  this 
expense  bill  and  original  bill  of  lading. 
"Forfreignt  from  Butte,  via  — — . 


ArtlclM 

Weight 

Bat« 

Freight 

Pro.  No.  B631  

W.  B.  No.  201  

DateAV.  B.  8-27.. 

ConHtRDor  

M.  0.  R.v.  Helcnn 
W.  B.  6(12.-8-2?,. 

i  Bx.  D.  Goods 
X 

1  BoU  Beading 
X 

I  Bdl.  Clothing 
X  Bbort. 

000 

2000 

Paid.** 

This  expense  bill  was  Immediately  taken 
to  tbe  delivery  department  and  presented 
to  tbe  delivery  clerk,  wbi>  delivered  tbe 
four  boxes  of  dry  goods,  and  reported  the 
other  packages  "  short. '*  He  took  tbe  ex- 
pense bill,  marked  "X"  above  "Roll  Bed- 
ding." and  also  above  "Bdl.  Clotbiag," 
and  below  made  the  memorandum,  "X 
Short."  On  the  face  of  the  bill  he  wrote 
in  pencil:  "Dci'd,  9-13.  *S9.  Olandlag  P. 
Paid.  1248."  These  gooda  cuuld  not  be 
found.  Plaintiff  made  aeveral  Ineffectual 
efforts  tti  gee  the  missing  jsoods,  by  in- 
quiring at  the  freight  orflue  aud  at  the 
Kcneral  office,  and  was  finally  informed 
that  tlui  defendant  was  trying  to  find 
them.  About  November  16.  18S9,  Bohmer, 
tbe  consignee  and  agent  of  plaintiff,  re* 
ceived  the  following  letter: 

"Union  Pacific  Railway.  Traffic  Depart- 
ment. D.  B.  Keeler,  Asslstaut  General 
Freight  Agent.  Denver,  Colo.,  Nov.  16, 
1S.S9.  Mr.  A.  Bohmer,  No.  913  Larimer 
street.  Denver — Dear  Sir:  1  l)uve]ustre< 
ceived  word  from  our  freight  claim  office 
In  Omaha  that  tliey  have  been  unable  to 
locate  the  roll  of  bedding  and  bundle  <»I 
clothing  shipped  by  you  from  Butte,  An- 
Kust  2ith.  Bucb  being  the  case,  yon  had 
better  make  claim  for  loss,.attachin'g  paid 
freight  bill  and  original  bill  of  lading  to 
your  Itemized  bill.  Yours,  truly,  D.  B. 
Keeler,  per  «.  G.   tM'lalm  33.  *• 

Id  accordance  with  Its  suscestlons. 
plaintiff  made  claim  of  lose,  and  after  the 
claim  was  made  the  trelebt  bill,  ur  "ex- 
pense bill."  as  witness  called  It,  was  ru- 
turoefl  to  her.  with  the  following  memo- 
randa stamped  on  the  face  n!  the  bill  wltb 
ruhlier  stamp: 

"Correct.  A.  S.  Van  Knran,  Frelgbt  Au- 
ditor, per  . " 

"Uitlou  Pacific  Railway,  112002,  Omaba, 
Neb.  " 

"Union  Pacific  Railway.  Freight  Andlt- 
lug  Dept..  K.  14716." 

"  AH8t.  Claim  Agent.  Denver,  Colo." 

"Union  Pacific  Railway  Paid.* 

"Sept.  13, 1S89,  Geo.  £.  Smith.  Aat.  Den- 
ver, Colo." 

Afternards,  about  Decenilier  31,  1889. 
MeHsrs.  Rogers,  Shafroth  &  Whitford.  at- 
torneys  for  plaintiff,  received  thefoUofflnjc 
letter : 

"Dulon  Pacific  Railway,  Traffic  Depart- 


Digitized  by  Google 


Colo.) 


XJNION  PAC.  B. 


CO.  e.  HEFKEB. 


73 


ment.  D.  B.  Keeler,  AaBifltunt  Oenural 
Freight  Afcent.  Denver,  Colo.,  Dee.  81, 
1889.  MesBrs.  Rogfra.  Sharroth  &  Whlt- 
ford,  Attorneys,  <:ity— Dear  Sir:  Refer- 
ring tfi  y^mr  estfteiued  favor  of  tlie  .26tl) 
Imt.,  relative  to  the  matterof  the  claim  of 
B.  Hepner  asainst  tlilH  uumpaur  fur  bale 
at  goods  Bhlpped  from  Butte,  Mont.,  beg 
to  adrlae  yoQ  that  we  are  InreetlKBtlng, 
and  eudeavuring  to  locate  the  iiilattlng 
freight,  and  will  adrlse  yuu  the  result  as 
Hoon  as  we  can  get  ourpapers  l)acl£.  which 
are  now  out  on  the  roud.  TniHting  this 
will  be  aatiHfactory,  I  remain,  yours, 
truly, H.  A.  Johnaoo.   M.  M.—S— Claim." 

Bntli  of  the  letters  were  objected  to  for 
Imniateriallty  and  Irrelevancy.  The  ralHs- 
luK  gnwla  were  nuver  received  by  the 
plaintiff.  The  defendant  Jntrodoced  no 
evidence,  except  on  the  ijueatloii  of  the 
value  of  the  property. 

It  is  urired  that  there  was  nu  evidence 
that  the  gouda  in  controversy  ever  came 
Into  the  posBeaaloD  of  the  defendant.  The 
Montana  ternilnna  of  the  Tnlon  Pacific 
Coinpuny  Is  at  tillTer  Bow.  The  distance 
between  Bntte  and  Silver  Bow  is  seven 
mileti.  spanned  by  a  lallroad  called  the 
Montana  Union  Railway.  Whether  this 
seven-mile  railroad  is  operated  by  the  de- 
fendant, or  not,  does  not  appear;  hut  we 
find  thut  the  expense  bill  furnished  by  the 
defendant  la  headed  with  the  words,  "For 
Freight  rrnm  Butte,"  and  enibrares,  not 
only  tlie  four  boxes  of  dry  goods  which 
were  delivered  to  the  plaintiff,  hut  the  roll 
of  bedding  and  bundle  of  cluthlng  which 
were  not  delivered.  It  refer  to  waybill 
No.  2U1,  dated  Aognst  27th.  What  this 
waybill  waa,  la  not  discloaed,  but  It  wds 
probably  the  defendant's  own  waybill, 
madeon  receipt  of  the  goods  from  the  Mon- 
tana Central  Bailway  Company.  It  cer- 
tainly was  not  the  waybill  Riven  by  the 
latter  company  when  the  goods  were  orig- 
inally shipped  at  Helena,  for  that  bill 
bears  date  August  24th.  On  the  face  of 
the  expense  hill  Is  stamped:  "Correct,  A. 
S.  Tan  Koran,  Freight  Auditor."  This 
memora  ndam  was  made  while  the  expense 
bill  was  In  possession  of  the  company,  for 
the  purpose  ot  aiding  it  in  tracing  the 
property.  The  fair  inference  from  tlie 
words  at  the  head  of  the  bill  of  expense, 
and  the  inemoraiidum  ''Correct,"  would 
he  that  the  goods  had  been  In  fact  received 
iiy  the  defendant  at  Butte,  Mont.;  and 
that  inference  Is  strengthened  by  the  dec- 
larations of  the  defendant's  agents  and 
ofncn-s  while  euKaged  In  a  search  for  the 
property.  The  two  letters  read  In  evi- 
dence are  objected  to  as  immaterial  and 
irrelevant,  but  we  are  nnablu  to  agree 
with  the  learned  counsel  in  that  objection. 
The  statements  and  representations  of  an 
agent,  made  in  rHTerenre  to  an  act  which 
be  is  etithurized  to  perform,  and  while  en- 
gaged in  its  performance,  are  binding  up- 
on his  principal.  They  are  part  of  the  res 
ireatee.  These  letters  were  written,  and 
the  memoranda  on  the  expense  bill  were 
made,  by  the  company's  agents,  while 
they  were  endeavoring  to  find  this  proper- 
ty, and  they  have  reference, exelnsively. to 
the  act  In  which  they  were  then  engaged. 
iCbe  statements  which  they  contain  are 


therefore  the  statements  of  the  defendant 
Itself,  and  the  defendant  Is  bound  by  all 
the  Inferences  which  legitimately  result 
from  the  statements.  The  stamp  on  the 
face  of  the  bill  Is  that  It  Is  "correct,"  and,- 
if  It  is  correct,  then  the  defendant  received 
the  goods.  The  tirst  letter  contains  the 
ffjJlowlng  words:  "That  they  have  been 
unable  to  locate  the  roll  of  bedding  and 
bundle  of  clothing  shipped  by  you  from 
Butte,  August  27th."  Here  Is  at  least  an 
Implied  admission  that  the  defendant  I'e- 
ceived  the  goods  at  Bntte.  Bat,  even  If 
nothing  afhrmatlveupon  thesubjeet  coald 
be  found  In  either  letter,  yet  both  are  ap- 
parently written  upon  thehypothesls  that 
the  defendant  bad  lecelved  the  goods,  and 
lost  them;  and  It  Is  certainly  a  matter  of 
Bome^lgniflcance  thut  until  the  filing  of 
the  answer  there  Is  not,  either  in  the  let- 
ters or  elsewhere,  a  denial  that  the  goods 
had  been  delivered  tn  the  company.  As 
to  whether  or  not  they  had  been  so  deliv- 
ered, the  defendant  pcMsessed  the  means  of 
ascertainment.  It  would  have  been  a 
matter  of  no  dlfDculty  for  It  to  discover 
whether  the  goods  came  Into  its  posses- 
sion, and,  when  It  was  notified  ot  their 
loss,  it  Is  presumable  that  the  very  first 
step  it  toott  was  to  see  whether  it  ever 
had  them.  If  it  had  found  that  It  had 
□ever  received  the  goods, that  would  have 
ended  the  Investigation.  It  Is  fair  to  as- 
anme  that  the  company  pnrsned  this 
coarse,  and  the  very  fact  that  none  of  its 
agents  or  officers  engaged  In  the  pursuit 
of  the  property  ever  claimed  that  the  com- 
pany had  not  received  It  is  evidence,  of 
greater  or  less  weight,  that  it  actually 
had  received  It.  There  are  circumstances 
under  which  a  fallnre  to  deny  is  equiva- 
lent to  n  positive  admission,  .^gain,  a 
portion  of  the  shipment  was  received  by 
the  plaintiff.  It  had  been  received  by  the 
defendant  from  the  Montana  Central  Rail- 
way Company,  and  was  brought  over  its 
line  to  Denver.  All  of  the  gootia  had  been 
shipped  together,  and  embraced  in  the 
same  waybill.  Part  came  through,  and 
part  did  not.  Tn  such  case  the  presump- 
tion Is  that  ttie  entire  property  received 
by  the  ftrnt  line  was  delivered  by  It  to  Its 
connecting  Hue,  and  that  the  Inss  occurred 
while  the  property  was  InthH  custody  of 
the  last  line.  The  dlfllculty,  if  not  Impos- 
sihlllty.  of  the  ascertainment  by  the  plain- 
tiff of  the  actual  facts,  and  the  ease  with 
which,  by  means  of  the  knowledge  In  Its 
poBMesBion,  the  defendant  could  ascertain 
them,  render  this  presumption  necessary, 
to  avoid  a  denial  of  Justire.  Hutch.  Cnrr. 
§  761:  Langhllnv.  RullwayCo.,28Wis.  2o4. 
In  view  of  the  foregoing  we  cannot  say 
that  there  was  no  evidence  of  the  delivery 
of  the  goods  to  the  defendant,  eapeclatly 
when  we  consider  that  oil  the  means  of 
knowledge  upon  the  subject  were  within 
the  defendant's  pOBsession,  and  were  In- 
uccesHible  to  the  plaintiff.  The  first  In- 
struction asked  by  the  defendant  Is  fully 
covered  by  the  Instructions  given.  The 
second,  inasmuch  as  It  Informs  the  Jury 
that  the  plaintiff  failed  In  her  proof,  was 
properly  refused.  The  record  discloses 
no  error.  The  Judgment  of  the  court  be- 
low moat  therefore  be  affirmed. 
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TATLOB  T.  BTTOKLSIT. 

(Oom;t  of  AnwAli  of  Oc>l<»adou   Jan.  9;  1893.)* 

OoSruoTiKO  SviDBircB— Rbviewiso  ox  Appeau 

Where  the  eridoiee  was  emflletliig;  the 
finding  of  the  Jnij  wUl  not  be  disturbed  on  up- 

Appeal  from  district  coart,  Chaffee 
eonnty. 

Action  hj  Herman  C.  Buckley  flKalnst 
Joseph  W.  Tnylor  to  recover  wages. 
Plain Utr  had  judgment,  and  defendant  ap- 
peals. Affirmed. 

O.  K.  Bartenflt^D,  for  appeUant.  C.  8. 
Llbby,  for  appellee. 

BEED,  J.  Appellee  was  employed  by 
appellant  to  perform  labor  on  a  ranch; 
was  a  carpooter.  There  was  no  question 
In  regard  to  the  employment,  and  tbe 
price  for  mechanical  labor;  U  was  to  be 
$C0  per  month.  Appellee  was  to  repair 
wagons,  tools,  and  farming  machinery; 
also  to  do  some  building,  and  repair  build- 
ings, etc.  Appellant  waa  to  turnlsh  lum- 
ber and  materials.  Employment  com- 
menesd  July  2d  or  fith;  terminated  (>cto- 
ber  6th.  A  part  of  tbe  time  appellee  was 
engaged  in  mechanical  work,  and  a  part 
of  the  time  In  haying  and  barvestlng  and 
ordinary  ranch  labor,  appellant  lalling 
to  furnish  lumber  and  material.  The  only 
question  of  Importance  was  as  to  the  con- 
tract of  blrlnK.— appellee  claiming  f  fW  per 
month  regardleas  of  tbe  character  ot  the 
work  npon  which  be  wae  employed;  ap- 
peUant contending  that  be  was  only  to 
receive  f50  per  month  for  carpenter's 
work,  and  the  price  of  ordinary  ranch  la- 
bor while  otherwiaeemployed.  Upon  tbis 
question  the  testimony  was  conflicting, 
bnt  tbe  finding  wan  for  appellee;  verdict 
and  ludgment  for  9155.  There  was  a  claim 
made,  and  an  attempt  to  recover,  for  ex- 
penses and  time  in  coming  to  Dnnvet  utt- 
er the  employment  was  terminated.  Ho 
such  claim  could  be  allowed,  and  It  seems 
to  have  been  Ignored  by  the  Jury.  The 
time  testltled  tu  at  950  per  month  covers 
thearanuQtof  tbe  verdict.  Tbe  price  al- 
lowed by  the  Jury  appears  excesslTe  for 
tbe  character  of  the  employment  and  the 
manner  In  which  the  party  was  occupied, 
but  the  quentinn  waa  purely  one  of  fact, 
which  it  was  the  pruvinr-e  of  tbe  Jury  to 
determine,  and.  according  to  tbe  well-spt- 
tled  rule  of  this  court,  will  not  be  dis- 
turbed. If  It  were  within  tbe  province  of 
this  coart,  the  fact  might  have  been  differ- 
ently found,  and  a  more  eq  til  tablejudgiueut 
entered.  Various  erroru  are  assigned, 
prlocipnlly  upon  tbe  admission  and  rejec- 
tion of  evidence.  A  careful  examination 
falls  to  disclose  any  serious  error.  No  er- 
ror Is  aRslsned  upon  the  court's  Instruc- 
tions to  the  Jury.  Proceedings  by  attach- 
ment were  Instituted,  a  traverse,  and  an 
Issue,  which  was  by  tbe  court  submitted 
to  the  Jury  for  a  separate  finding.  The 
lasne  was  found  for  appellee.  It  is  con- 
tended that  the  action  of  tbe  court  In  sub- 
mitting the  question  upon  the  attach- 
ment for  Bepara1»  finding  by  the  Jory  was 

■Afflmwd  en  rehearing,  May  28,  ISBSL 


errooeoas.  We  do  not  so  regard  It.  It 
has  been  held  by  the  sapreme  court,  and 
this,  to  be  tbe  correct  practice.  Iferron^ 
ous,  no  exceptions  appear  to  have  been 
taken  to  the  action  of  the  court,  nor  any 
objection  made  to  tbe  proceeding  at  the 
time;  consequently.  It  cannot  t>e  reviewed 
hen,  Tbe  Judgment  ataonld  be  afflnnwl. 

(s  Colo.  A.  son 

MILLER  V.  CTTT  OF  COLORADO 
SPRINGS. 

(Uoort  of  Appesli  of  Colorado.  Ifay  fl^  IfiSS.) 
iNToxiOATixo  LiQcoKS— Crihinal  PaoSBOUTIOa'— 

Where  the  qomplslDt  ud  affidavit  on 
which  defendant  was  Arrested  <?harg#d  a  rlola- 
tion  of  an  onlioanee  regutatinK  the  sale  of  liq- 
uor by  a  specilied  act  of  defeodaDt,  and  the 
agreed  atatement  of  facts  on  which  the  case 
was  tried  showed  that,  if  defaidaot  was  guUty 
at  all.  It  was  of  anotheor  and  different  frffeose^ 
the  Tariapce  U  fatal. 

Apfieal  from  El  Paao  county  court. 

J.  K.  Miller  was  convicted  ot  a  viola- 
tion of  an  ordinance  of  the  city  of  Col- 
orado^lprlng8  regulating  thesaleol  intoxi- 
cating liquor,  and  appeals.  Reversed. 

Ira  Harris,  for  appellant.  T.  A.  Mo- 
&forri4,  for  appellee. 

THOMSON,  J.  This  action  was  com- 
menced In  tbe  police  court  of  Colorado 
Springs  upon  the  following  complaint: 
"L.  C.  nana  complains  that  J.  K.  Miliar 
and  J.  V\'.  Miller  are  Indebted  to  tbe  plain- 
tiff, tbe  city  of  Coloredd  Springs.  In  the 
sum  of  931M),  for  violation  of  sections  1 
and  2  of  an  ordinance  of  the  city  of  Col- 
orado Springs  entitled  'An  ordinance  con- 
cerning tlie  sale  of  intoxicating  llquom,* 

finssed  the  18tb  day  of  February,  A.  D. 
8S9,  In  thl4.  to  wit:  That  aald  J.  K. 
Miller  and  J.  W.  Mlllerdld  sell  and  dispose 
of  intoxicating,  splrltnous,  malt,  vinous, 
fermented,  and  mixed  liquors  on  Sunday, 
the  2Cth  day  of  July,  1S»I,  without  having 
a  preNcrlption  from  a  regular  practicing 
physician  therefor,  within  the  corporate 
limits  of  the  city  of  Colorado  Springs, 
county  of  El  Paso,  and  state  of  Colora- 
do.* Appended  to  this  complaint  waa 
tbe  following  affidavit:  "Lo.  C.  Dana, 
plalatitf,  being  first  duly  sworn,  says 
that  he  verily  believes  that  said  ordt- 
nanre,  and  sections  one  and  two  thereof, 
In  tbe  forpgolng  complaint  specified,  have 
been  violated  aa  in  said  complaint  set 
forth,  and  affiant  has  reasonable  gronnds 
to  bellevB  that  said  J.  K.  Miller  and  J. 
W.  Miller,  the  parties  charged,  are  guilty 
thereof."  Upon  the  filing  of  the  com- 
plaint and  affidavit  a  warrant  was  Issued 
npon  which  tbe  defendant  J.  K.  Miller 
was  arrested  and  brought  into  court. 
The  complaint  was  dlsniissed  as  to  J.  W. 
Miller,  and  upon  a  trial  the  defendant  J. 
K.  Miller  was  dlscbargfid.  The  platntlfl 
then  took  thecase  by  appeal  to  the  eonnty 
court  of  El  Paso  county,  where  It  waf 
sabmitted  upon  a  written  stipulation,  or 
agreed  statement  of  facts,  which  Is  as  fol- 
lows: "It  is  hereby  stipulated  between 
the  plaintiff  aod  tbe  defendant  in  tht 
above-entitled  action  that  the  followluv 
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Hhall  be  taken  and  conBideml  as'tbe  facts 
and  evidence  tn  the  trial  of  this  canee. 
Til. :  Tbat  tbe  defendant  J.  K.  Milter  la  a 
iTEQlar  droKSlat  doing  buiitnew  within 
tbe  city  of  Colorado  BprhiKB.  and  at  the 
time'  alleged  in  the  complaint  be  had  a 
licence  to  sell,  an  a  drugKlst.  fermented, 
Tinons.  mixed,  end  intoxicating  Itquore 
In  the  said  city  uf  Colorado  Springs,  nn- 
der  and  purunaot  to  the  ordlaaoces  of 
■aid  city,  wbich  ordlnancea  are  to  belo- 
trodaced  io  evidence  beruln.  Tbat  on 
Sunday,  the  26th  day  of  July,  1n91,  npon 
a  prescription  prescribing  one  quart  of 
whttiky,  made  on  tbe  day  previous,  to  one 
Thomas  Goff,  by  a  renuiar  practicing 
physician  of  said  city,  he  sold  and  deliv- 
ered to  said  Ooff  oneqnnrt  of  whisky." 
Tbe  two  sections  of  tbe  ordinance  men- 
tioned in  tbe  complaint  were  Introduced 
la  evtdenre.  The  sutMtance  of  those  sec- 
tions ie  that  any  person  who  shall  e«ll  or 
dispose  of  any  intnxlcatinK,  malt,  spir- 
itniiue,  vliiouH,  feriuented,  or  mixeil  liq- 
uors, witliiQ  the  corporation  limits  of  tho 
city,  or  within  one  mile  uf  its  outer 
boundaries,  shall  be  deemed  gollty  of  an 
otfense,  and,  upon  conviction  thereof, 
Hball  be  Bned:  provided,  any  regular 
druggist,  doing  business  and  lli-ensfd  by 
tbe  city,  may  sell  any  of  tbe  liquors 
named  in  quantities  uf  not  lesH  than  one 
quart,  fur  medicinal,  mechanical,  and 
chemical  parpoaes,  on  any  day  of  tbe 
week  except  Sunday:  and  provided,  fur- 
ther, that  Bucb  druxslst  may  sell  in  loss 
quantities  than  one  quart,  for  medical 
purposes  only,  on  any  day  In  tbti  week, 
upon  a  prenrription  from  any  practicing 
physician.  .At  the  hparlnte  in  the  county 
court  tbe  action  was  dismissed  us  to  J. 
W.  Miller.  Counsel  for  dolendaut  J.  K. 
Miller  moved  to  dismiss  as  to  blm,  for  the 
reason  that  the  proof  varied  materially 
from  tbe  allegation.  The  motion  was 
denied.  Defendant  J.  K.  Miller  was  found 
guilt}-,  and  a  tine  of  flOU  was  assessed 
against  him. 

It  Is  admitted  by  the  stipulation  npon 
which  the  cause  was  heiird  that  defend- 
ant J.  K.  Miller  was  not  guilty  of  the 
particular  oOense  charged  in  the  torn- 
plaint,  and  that.  If  he  was  guilty  at  all,  it 
was  of  another  and  a  different  offense. 
But  It  iBContended  by  plaintiff's  counsel 
that  proceeilings  In  cases  oT  this  kind  are 
informal;  that  no  written  complaint  or 
affidavit  is  necessary,  but  tliut.  where 
one  is  made.  It  Is  sufflrlent  if  It  state  gen- 
erally that  the  ordinance,  or  some  sec- 
tion thereof,  has  been  violated  by  tbe  de- 
fendant, without  specifying  in  what  the 
violation  consists:  and  that  tbe apecitica- 
tion  of  a  particular  act  done  by  the  de- 
fendant, being  unnecessary,  sliould  be  re- 
jected as  surp1uBQi;e.  In  supjtort  of  this 
proposition  we  are  cited  to  CUy  of  l>u- 
rangu  v.  Relnsbnrg.  16  Colo.  827,  26  Pac. 
Kc'p.  820:  Miller  v.  Sparks,  4  Colo.  811. 
Neither  of  these  cases  is  authority  for  tho 
position  which  plaintiff  takes.  Tn  City  of 
Durango  v.  Retubberg  the  complaint  was 
almost  exactly  like  the  one  before  us.  It 
charged  the  defendants  with  violating  an 
ordinance  of  the  city  of  Durango,  by  keep- 
ing open  their  place  of  business  on  a  cer- 
tain Sabbatb  day,  and  tbe  display  and 


sale  of  goods  after  9  o'clock  of  said  day. 
Just  as  la  dune  in  tbe  complaint  In  this 
case,  it  charged  tbe  violation  of  tbe  ordi- 
nance, and  set  forth  tbe  act  which  cunstl- 
tuted  tbe  violation.  All  tbat  the  court 
held  in  that  case  was  that  it  was  suffi- 
cient to  state  in  the  complaint  or  affi- 
davit the  number  of  the  sectlou  and  title 
of  the  urdinunce  violated,  together  with 
tbe  date  of  Us  passage,  without  setting 
forth  the  section  or  ordinance  in  full,  or 
the  substance  thereof,  as  provided  by  sec- 
tion 114  of  the  towns  and  cities  act,  (chap- 
ter 1U».  Gen.  St.  1883.)  As  to  tbe  form  of 
the  complaint,  this  la  as  far  as  the  cuurt 
went.  It  held  that  complaint  guud,  but 
it  did  not  decide  whether  anything;  less 
than  that  complaint  contained  would  be 
Bulflcient  or  not.  The  case  uf  Miller  v. 
Sparks  I&  not  to  point,  it  simply  holds 
that,  where  no  prior  demand  Is  necessary 
to  be  averred,  it  need  not  be  proven.  It 
wuuld  be  Burplnsage,  because  the  other 
facts  set  forth  in  the  complalni  would 
show  tbat  It  was  immaterial.  But  In  a 
case  in  wbich  a  prior  demand  Is  required, 
it  must  be  made  and  pleaded.  It  is 
true  that  an  action  for  a  violation  uf 
an  ordinance  may  be  commenced  by  or- 
dinary Hummons,  without  any  form  of 
pleading;  but  where  a  warrant  issues  In 
the  first  instance  for  the  arrest  of  an 
offender  It  must  bA  upon  affidavit.  While 
the  affidavit  need  not  set  forth  tho  ordi- 
nance or  sectlou  tbe  violation  of  which  is 
charged  In  any  manner  different  from 
tbat  which  is  provided  by  statute,  yet  it 
must  charge  a  violation  of  the  urdinance. 
Mills'  Ann.  St.  §  4435.  The  affidavit  must, 
of  course,  be  in  writing.  Whether  the 
form  of  the  complaint  ur  affidavit  sug- 
gested by  plaintiff's  counsel  wonld  be  suf- 
ficient It  is  not  necessary  now  to  deter- 
mine. An  affidavit  in  that  lorm  Is  not  be- 
fore us.  The  complaint  and  affidavit  in 
this  case  charge  n  violation  of  the  vo 
sections  mentioned,  bnt  In  exprcHM  terms 
they  limit  and  confine  tlie  alleged  vlula-< 
lion  to  u  particular  act,  which  is  speci- 
fied. The  breach  of  the  urdinance  con- 
sisted in  the  doing  of  one  particular 
thing.  The  specification  of  the  particular 
manner  in  which  the  ordinance  was  vlo' 
lated  ia  a  limitHtlon  upon  the  general 
charge  of  violating;  the  ordinance.  It  is 
not  surplusage  or  Immaterial  matter  xir 
pleading  evidence.  It  would  not  he 
stricken  out  nn  motion  of  the  defendant. 
Under  a  complaint  of  this  character,  can 
the  plaintiff  be  permitted  to  abandon  tbe 
charge  which  he  has  speclffcally  made, 
and  prove  any  other  offense  against  the 
ordinance  to  which  he  may  be  able  to  Bnd' 
witnesses  to  testify?  We  think  not.  One 
of  the  objects  of  the  complaint  or  affi- 
davit Is  to  advise  the  defendant  of  what 
he  will  be  called  npon  to  meet,  and,  the 
complaint  having  been  made  in  tbis  form, 
and  the  arrest  of  tbe  defendant  under  IC 
procured,  plaintiff  Is  bound  by  It.  and 
must  confine  the  proof  to  its  averments. 
It  being  admitted  by  tlie  stipulation  filed 
that  thedefendunt  was  not  guilty  of  the 
charge  contained  In  the  complaint,  the 
motion  to  dismiss  the  action  should  have 
been  allowed.  The  Judgment  of  the  court 
below  Is  therefore  reversed. 


Digitized  by  Google 


76 


PACIFIO  REPORTER,  Vol.  33. 


(Colo, 


(s  Colo.  App.  m) 

JONES  v.  HAYDEN  et  al. 

(Ooart  of  Appeals  of  Colorado.    May  8,  1893.) 

AsstONMENT  oi'  Void  County  Wakuant— Kiohts 
OF  ASI4IONBE  AOAJNST  ASSIONOK. 

An  assignee  of  a  Toid  eoontr  warrant 
has  a  canse  of  action  asrainst  the  awigoor  for 
the  consideration  p.tid  for  the  warrant,  rather 
than  for  its  face  ralue,  no  spedal  or  extraordi- 
nary damages  being  pleaded. 

Appeal  from  district  court*  Ohaffee 
eouuty. 

Action  by  Thomas  8.  Hayden  and  an- 
other nF^alnat  E.  P  Jonea  tu  recover,  with 
intereHt,  the  face  value  of  a  void  rounty 
warraut  aattigaed  by  derendant  to  pluln- 
tlfta.  From  a  judgment  overruling  a  de- 
murrer to  the  complaint,  defendant  ap- 
peals. Reversed. 

Tlie  other  facts  fully  appear  In  the  fol- 
lowing statement  hy  KEEi>,  J.: 

The  following  amended  complaint  was 
died  in  thix  cause:  "First.  That  at  all  the 
times  hereinaflermentloned  thesald  plain- 
tiffs were  and  still  are  copartners,  under 
the  firm  name  and  style  of  Hayden  &  Dick- 
inson. Second.  That  on  or  about  the 
teeuth  day  of  Jaly,  A.  D.  IS85,  the  board  of 
county  cOiiiralsHloners  of  the  county  of 
Ohaffee,  In  the  state  of  Colorado,  made  Its 
certain  bill  or  tnstronieot  in  writing  com- 
monly called  a  'county  warrant,'  Id  the 
wordsand  flgures  tuliowlng.to  wit:  'fl,- 
213.7tf.  Chaffee  county  hoard  of  county 
commissi onera.  Treasurer  of  said  county. 
July  IBth,  Terra.  1KS5.  Pay  to  E.B.  Jones, 
or  order,  twelve  hundred  and  thirteen  an(l 
seventy-Blx  one-hundreiitha  dollars,  for 
i;nllet;ting  county  taxes  out  of  moneys  In 
the  treasury  not  otherwise  appropriated. 
J.  A.  Israel,  Chairman  Bovrd  Connty 
OommiHsHuerfh  Attest:  Ernest  Wilbur, 
Connty  Clerk.  Per  J.  E.  Cole,  Deputy.  No. 
8,659.*  Third.  Thaton.to  wit, the  twenty, 
third  day  of  July,  A.  D.  1SS5,  said  instru- 
ment in  writing  was  presented  to  the 
countv  treuHurer  of  said  county  of  Chaffee, 
for  payment.aiid  payment  thereof  was  re- 
fuse'l,  beciiuse  there  were  no  funds  in  the 
treasury  wherewith  to  pay  the  same,  and 
said  treasurer  Indorsed  iiponsaid  warrant 
as  follow,  to  wit:  'Presented,  .loly  23d, 
1885.  No  funds.  This  warrant  draws  In- 
terest from  this  date  at  10  percent,  per  an- 
num. E.  B.  Junes,  County  Treasurer.  By 
W,  H.  Kellogg.  Deputy,'— of  all  of  which 
said  dHfendaut  then  and  there  hnd  no  no- 
tice. Fourth.  That  the  said  Instrnment 
afterwards,  and  before  the  commencement 
of  thl3  suit,  on  or  about  ihe  first  day  of 
August,  A.  D.  1SS5.  was  sold,  assigned,  in- 
dorned,  and  delivered  by  said  defendant 
to  these  plain1Iffs,and  these  plaintiffs  then 
and  there  paid  hira,  the  said  defendant,  a 
valuable  conaiderotlou  iherefor.  to  wit, 
the  sum  of  one  thousand  dollars.  Fifth. 
That  said  ChaHeo  county  and  the  board 
of  county  commlifBioners  thereof  hare  at 
all  ttmf'9  neglected,  and  do  now  neglect 
and  refuBe,  by  levy  of  taxes  or  i)therwlBe, 
to  pay  or  to  provide  for  the  payment  ol 
SRid  warrants,  or  any  part  thereof,  and 
that  there  is  nowdue  the  plaintiffs  thereon 
from  the  defendant  the  sum  of  $1,213.76, 
with  Interest  at  ten  per  rent,  per  annum 
from  tbe  .'i3d  daj  ol  July.lSSS.  Slztb.  And 


the  plaintiffs  arelnformed  and  believe,  and 
therefore  allege,  that  at  the  time  of  the 
making  said  Instrument  in  wrltins,  and 
at  the  time  the  services  for  which  culd  In- 
strument was  given  were  performed,  the 
assessed  valuation  of  all  the  taxable  prop* 
erty  in  said  Chaflee  county  was  more  than 
one  million  dollars  and  less  than  five  mil* 
lion  dollars,  and  amounts  to  the  sum  of, 
to  wit,  two  million. four  hundred  and  nine 
(honsand,  four  hundred  and  flfty-elght 
dollars,  and  that  the  total  Indebtedness  of 
said  county  for  all  purposes,  exrlnslre  of 
debts  contracted  before  the  adoption  uf 
the  constitution  of  Colorado,  was  at  said 
time  more  than  two  hundred  and  eighty 
thousand  dollars,  and  more  than  twelve 
dollars  for  and  upon  each  one  thousand 
dollars  uf  valuation  aforesaid,  and  that 
therefore  said  instrument  or  warrant  was, 
at  the  time  of  said  sale,  aaslgnmeat.  In- 
dorsement, and  delivery  of  sold  defendant 
to  these  plaintiffs,  void,  Illegal,  and  with- 
out validity.  And  BO  pluiotiffa  aver  that 
any  suit  upon  said  instrument  of  writing 
against  said  the  board  of  county  commis- 
sioners of  the  county  of  Chaffee  would  be 
unavailing  at  any  time  from  thence,  hith- 
erto, and  now."  "Eleventh.  That  said  in- 
Btmment  In  writing  has  nocbeen  paid, nor 
any  part  thereof,  or  the  money  due  there- 
on. Wherefore  plaintiffs  demand  lodg- 
ment for  the  sum  of  twelve  hundred  and 
thirteen  dollars  and  seventy-six  cents,  with 
interest  thereon  from  the  sixteenth  day  ol 
July,  A.  D.  m'l,  to  the  date  of  Judgment 
herein  at  the  rate  of  ten  per  cent,  per  an- 
num, and  for  their  costs.  **  To  which  a  de- 
murrer was  filed,  as  follows:  That 
the  amended  complaint  does  nut  state 
facts  suflicieut  to  constitut^e  a  cause  of  ac- 
tion. (2)  That  said  amendedcomplaint  I8 
uncertain.  In  this,  that  It  doea  not  state 
theamonnt  of  money  paid  by  plalntltfa  to 
the  defendant  for  the  said  county  war- 
rant.** The  demurrer  was  overruled,  and 
defendant  stood  by  bis  demurrer  and  de- 
clined to  annwer.  Judgment  was  entered 
for  $20,001.29,  from  which  an  appeal  was 
prosecuted  to  this  court. 

G.  K.  HartenatelD,  for  appellant.  Jobo 
H.  Denlson,  for  appellees. 

REED,  J.,  (after  stating  the  facts.)  The 
only  question  to  De  determined  is  the  cor- 
rectness uf  the  Judgment  overruling  the 
demurrer.  As  near  as  can  be  gathered 
from  the  complaint  the  conntyauthorlttes 
of  Chaffee  county  lasueil  to  the  appellant 
a  county  warrant  fur  the  sum  of  $1,213.76, 
which  was  presented  for  payment  to  the 
county  treasurer,  payment  refused,  and  in- 
dorsement was  made:  "Preaented  July 
23t],  188i>.  No  funds.  This  warrant  draw's 
Interest  from  this  date  at  1(1  per  cent,  per 
annum.  E.  B.  Jones,  County  Treasurer.** 
Appellant  sold,  assigned,  and  transferred 
the  warrant  to  appellees,  "who  paid  a 
valuable  conHlderatlon  therefor,  to  wit, 
thusuraof  $1,(H)0.00."  It  Is  alleged  also 
that,  for  the  reasons  stated  in  the  com- 
plalnt,  "aatd  warrant  was  •  •  •  void, 
illegal,  and  without  validity.*   For  the 

fmrposea  of  the  demurrer  the  allegations 
n  the  complaint  must  be  taken  as  true, 
tbe  warrant  r^arded  as  void,  and  tlie 
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soltaa  taavlDfc  been  brooghc  to  recover  the 
amooDt  paid  by  appellees  fur  the  war- 
rant, with  the  latetest  upon  such  aum. 
AccordInK  to  vell-peta  bits  lied  rules  nf 
pleading,  the  alleKutinnR  In  regard  to  the 
warrant  COD  only  be  regarded  aa  Induce- 
ment, ur  as  explanatory  of  ttie  cause  of  ac 
tlon,  while  the  caose  ot  action  fur  which 
recovery  could  be  had  was  the  amount  of 
money  advanced,  and  thetntereat.  Test- 
tng  the  HUtflcleucy  of  the  complaint  by 
tbeae  rale«,  it  at  once  becomes  apparent 
that  no  cause  of  action  is  stated  In  tlie 
complaint.  Counsel  and  court  appear  to 
have  fallen  Into  the  error  ot  i4Tippt>Htne  the 
action  pr'ipprly  based  upon  tlie  warrant. 
OooDHel  praya  judKment  for  the  face  of  the 
warrant*  and  Interest  from  the  date  of 
presentation,  and  the  court  gave  a  Jadg- 
ment  upon  the  same  basis.  Jurigment 
was  entered  by  default,  no  evidence  was 
taken,  and  damages  assessed  upon  the 
warrnnt.  The  record  entry  Is:  "The  eum- 
plalnt  herein  being  duly  verified,  and  the 
action  being  upon  rontract  lor  lli]uidated 
damagps.**etc.  ItwIII  readily  be  seen  that 
not  only  was  the  complaint  defective,  bat 
the  JudgtDunt  erroneous,  in  all  case^  (nn- 
lesa  special  or  extraordinary  damages  are 
pleaded)  where  the  consideration  for 
which  the  money  was  paid  falls,  and  the 
parchaser  has  a  right  of  action  resulting 
from  the  character  of  the  transaction,  the 
meannre  of  damage  la  the  amount  paid 
and  the  Interest.  The  court  erred  in  over- 
ruling the  demurrer  and  allowing  Judg- 
ment for  the  amouut  of  the  warrant.  The 
}ndgment  will  be  reversed,  and  cause 
remanded. 

Ct  Colo.  Add.  80S)  t 

HUGHES  V.  GOOBS. 
<Coitrt  of  Appeals  of  Oolorado.    May  8,  1803.) 

TitOVaR  AND  CoMVEBBIOK  — WB4T  COXSTITL'TEB— 
RbVIKW  ox  AF>PIIAL~C01trLIOTtNO  EVISBNCR. 

1-  Where  defendant,  who  owned  the  bnlld- 
Ing  In  which  were  certain  chattels  bought  by 
plaintiff,  locked  up  sach  chattels,  and  prevented 
their  remoTal,  he  was  guilty  of  a  converaion, 
and  a  recovery  might  be  had  for  their  value. 

Z.  A  verdict  will  not  be  disturbed  becanse 
of  conflicting  evidence. 

Appeal  from  district  court,  Arapahoe 
connty. 

Action  by  Adolph  Coors  against  PnulT. 
Bughes  tfi  recover  the  value  of  goods  al- 
leged to  have  been  converted  by  defend- 
ant. There  was  Judgment  for  plaintiff, 
and  defendant  appeals.  A  fflrmed. 

B.  T.  McNeal/for  appellant.  Eira  Eeel- 
er,  for  appellee. 

BEED.  J.  It  appears  that  appellant 
was  the  owner  of  certain  premises  io  the 
city  of  Denver,  which  were  rented  to  and 
occupied  by  one  C.  B.  Downing  as  a  sa- 
loon. Downing,  being  indebted  to  ap- 
pellee, Coors,  executed  a  chattel  mortKage 
upon  the  furniture  and  fixtures  on  Decem- 
ber Itt.  1S90,  for  9KU0,  payable  In  4,  S,  and 
13  months.  On  the  IHtb  day  of  May,  1H81. 
Downing  made  a  gale  to  appellee  of  the 
chattels  covered  by  the  mortgage,  and 
gave  him  the  poaseflslon.  Appellee  Imme- 
diately employed   necessary  help  and 


teams,  and  commenced  to  remove  the 
property.  In  the  afternoon,  while  sn  en- 
gaged, ap|)ellaDt  cume  In  with  an  officer, 
who  suapeuded  the  work  of  removal, took 
puBseselun  of  the  place,  ordered  it  vacated 
by  appellee's  emijloyes,  which  was  done, 
the  officer  claiming  to  exercise'hls  author- 
ity under  some  kind  of  a  writ.  A  portion 
uf  the  property,  Iwlng  unmoved,  remained 
-upon  the  premises.  The  building  was 
locked,  and  possession  taken  of  it  and  its 
contents  by  appellant,  or  the  officer,  or 
both.  This  suit  was  brought  ro  recover 
the  value  of  the  remaining  chattels.  The 
complaint  Is  In  the  ornlnary  form  tor  the 
conversion.  In  the  answer  no  le^al  de- 
fense Is  Interposed,  no  Justification  or  plea 
of  a  writ  or  any  legal  procedure,  no  claim 
of  ownership  of  the  property,  lien  upon, 
or  right  to  posseseloD.  All  such  claims 
are  disavowed,  the  attempted  defense  be- 
ing tbn  t  the  gouds  were  not  removed,  and 
that  appellant  wanted  the  possession  ot 
the  building  at  once,  and  took  It.  This 
was  no  defense  whatever.  It  is  shown 
that  Downing  had  possession  of  the  prem- 
Ipes  under  lease;  that  the  lease  and  pos- 
session were  asslsned  and  transferred  to 
appellee;  that  the  lease  had  not  expired, 
consequently  appellee  was  legally  entitled 
to  the  poBsessiun  of  the  premises,  as  well 
as  chattels.  The  only  legal  question  pre- 
aeuted  Is  whether  the  eviction  of  the  par- 
ties from  the  premises,  who  were  ebgaged 
in  removing  the  property,  the  locking  up 
of  the  premises,  keeping  them  locked,  and 
preventing  the  removal,  was  a  conversion 
of  the  p>^perty.  That  It  was,  and  might 
be  so  regarded  by  appellee,  and  recovery 
bad  for  Its  value.  Is  well  sustained  by  the 
authorities.  In  fact,  so  well  settled  and  ele- 
mentary that  no  authorities  need  be  cited 
i  Its  support ;  but  see  Richardson  v.  A  tkln- 
Bon,  1  Strange,  676;  Pbllpott  v.  Kelley, 
3  Adol.ft  E.106:  Dench  v.  Walker,14  Mass. 
500;  McFarland  v.  Farmer,  42  N.  H.  386; 
RawHon  v.  Tuel,  47  Me.  606;  Duncan  v. 
Stone,  45  Vt.  118. 

The  only  other  question  to  be  deter- 
mined was  the  value  of  the  goods  convert- 
ed. The  evidence  was  conflicting,  but  the 
value  found  was  justlQed  by  a  part,  at 
least,  of  the  evidence,  and,  having  been 
found  aa  a  fact,  will  not  be  disturbed. 

The  Judgment  must  be  affirmed. 


(S  Colo.  App  .  »> 

BOYES  et  aL  V.  OBEEN  MOUNTAIN  FAIXS 

TOWN,  ft  IMP.  CO. 
(Court  of  Appeals  of  Colorado.    May  8»  1883.) 

VBSMB  and  POBOBASSa— RB8C18810M  —  SpBCIPIO 

Perform  asck. 
1.  Plaintiff  conveyed  unplatted  land,  worth 
from  $6,000  to  $10,000.  to  defendant,  an  im- 
provement company,  for  8100,  and  took  a  bond 
in  the  penal  aum  of  $500,  only,  conditioned  to 
be  void  if  defendant  should  survey,  grade,  and 
improve  the  streets  on  said  land,  make  other 
valuable  improvements  thereon,  aod  commence 
within  30  days  to  survey  Into  lota,  and  plat, 
said  land,  or  bo  much  as  it  n^ght  deem  prarticap 
ble,  and  deed  to  plaintiff  one-tenth  of  the  lota, 
to  be  divided  by  alternate  drawing.  The  evi- 
dence showed  that  the  improvements  roiitpin- 
plated  were  waterworks  and  a  $75,000  hotel. 
Held,  that  the  consideration  for  the  deed  to  d»* 
fendant  was  the  ezpenditnre  of  money  la  im- 
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provin?  the  land,  and,  defendant  having  failed 
to  make  the  improTements,  plaintiff  was  enti- 
tled to  rescind  the  coutract 

2.  The  agreement  of  defendant  to  make  the 
improTetncuts,  and  to  plat  the  land,  and  lay 
out  and  grade  streets,  wus  n  condition  preced- 
ent, and  performance  thereof  waa  neceusa^ 
to  entitle  it  to  specific  performance  by  plaintiff 

3.  The  agreement  to  snrvey  and  plat  the 
iand  was  not  performed  by  a  anrvey  in  which 
the  lots  crossed  the  lines,  overlapping  with  land 
owned  by  defendant  on  each  side  of  the  land 
In  qnestion. 

4.  Defendant  having  failed  to  perform  the 
conditions,  plaintiff  was  not  limited  to  an  ac- 
tion on  the  bond  for  damages,  bat  could  rescind 
the  contract,  and  sue  to  cancel  his  deed  to  de- 
fendant, and  recoTO  the  land. 

Appeal  from  district  coart,  £1  Paeo 

CODDty. 

Suit  b.v  Jaraes  BoyesAod  othere  a(E»]i)Rt 
the  (Jreeu  Muuntalu  FallH  Town  &  Iin- 
proveiimnt  Company  to  reaciod  a  con- 
tract for  the  pale  ofland,  and  cancel  a  deed. 
There  waa  a  det-ree  for  defendant,  dlarolss- 
ins  the  suit,  and  plalDtlttu  appeal.  Re- 
versed. 

The  other  facta  fully  appear  In  tbe  (ol- 
luwlnie  Htatement  by  KEb^D,  J.: 

AppellBnt  was  the  uccupnpt  of  160  acrea 
of  land,  havttiK  a  pre-emption  rljrht  apon 
It.  Tbe  land  was  adjoining,  and  partially 
b«tw«*eD.  tracts  of  land  beloQfclng  to  tbe 
appellee.  Appellee,  beinff  dealroua  nf  ob- 
tainlns  the  land,  entered  Into  neKotlatlona 
with  th»  appellant,  which  resulted  In  thn 
conveyance  of  the  land.  The  posse^Hlon 
of  the  property  was  delivered  to  apijellee. 
Appellant  perfected  his  pre-emption  right, 
entered  the  land,  and  received  a  receipt 
from  the  government  land  office  on  tbe 
I9th  of  Auicust,  1889.  Appellant  Instituted 
this  suit,  allegins:  his  former  ownership  of 
the  land;  that  it  was  .A  the  value  of  97,- 
UOO;  that  appellee  procured  the  deed 
throaeh  false  and  fraudulent  representa- 
tions. Also  alleging  a  failure  to  perform 
UH  axreed  upon  the  part  of  the  appellee. 
Alleginic,  also,  that  promises  made  to 
him  by  way  of  Inducement,  to  bolld  an 
hotel  worth  975,000.  grade  streets,  bring 
In  water,  etc.,  to  enhance  the  value  of 
the  pmtierty,  had  not  been  kept;  that 
with  the  exception  of  a  partial  and  im- 
perfect survey,  dividing  a  portion  of  the 
land  Into  lots  and  streetu,  nothing  had 
been  done;  and  that  the  sura  of  9100  was 
all  the  consideration  be  had  received  for 
the  land,— und  praying  that  tbe  deed  be 
canceled,  and  for  other  and  properrellef. 

Appellee,  after  denying  generally  the  al- 
legations of  fraud,  etc.,  In  the  complaint. 
Met  out  the  following  Instrument  In  writ- 
ing: 

"Know  all  men  by  thene  pretients,  that 
the  Oreen  Mountain  Falls  Town  and  Im- 
provement Company,  a  corporation,  wlih 
Its  principal  office  In  thn  city  of  Colorado 
Springs,  county  of  EI  Paso,  and  state  of 
Colorado,  is  held  and  firmly  bound  unto 
James  Boyes.  of  the  county  and  state 
aforesaid.  In  the  penal  sum  of  five  hundred 
dollars  (9500)  lawful  money  of  the  CJnIted 
States,  for  the  payment  «f  which  sum, 
well  and  truly  to  bo  made  to  the  said 
JamcH  Boyes,  the  sdld  uompany  binds  It- 
aelf  and  its  Huccessors.  Sealed  with  Its 
corporate  seal,  and  dated  thlR  26th  day  of 
December.  A.  D.  18^.  The  Green  Moun- 


tain Falls  Town  and  Improvemeiit  Com- 
pany. F.  E.  Dow,  Prtisldent.  I.  J.  Wood- 
worth,  as  Sec^tary. 

"The  conditlfin  of  tbe  above  obligation 
is  such  that,  wbereatt,  the  said  James 
Boyes  has  executed  a  warranty  deed,  rao- 
nlng  to  the  said  Oreen  Mountain  Falls 
Town  and  Improvement  Company,  of  tbe 
following  pn>perty,  to  wit :  •  •  • 
Now,  therefore.  If  said  comt>any  shall  sur- 
vey, grade,  nnd  Im[>roTe  tbe  streuti*  on 
said  lands,  make  other  valuable  imprnve- 
ments  thereon,  and  commence  within  thir- 
ty days  of  the  date  hereof  to  survey  Into 
lots,  and  plut  said  lands,  or  so  much 
thereof  as  said  company  may  deem  praett- 
cabin,  and  deed  to  said  Boyes  one-tenth 
of  said  lots  so>  platted,  to  be  iHvidfil  as 
follows,  to  wit:  Said  Boyes  tudraw  one 
of  said  lots,  and  said  company  to  draw 
nine  of  said  lots;  said  drawing  to  be 
ctmtinaed  until  all  of  said  lotH  platted  are 
drawn;  also  to  pay  said  Boyea  one-tenth 
of  the  net  proceeds  from  the  sale  of  aald 
landa  not  surveyed  and  platted  by  aald 
company,  and  to  allow  him,  the  said 
Boyes.  to  rRtalu  the  liouae  now  occupied 
by  bim,— then  this  obligation  to  be  null 
and  vi>id ;  otherwise,  of  full  f<irce  andetlect. 
It  is  distinctly  undcrstoud  and  agreed  by 
said  Boyes  that  the  penally  tmd  condi- 
tions ot  the  above  itbllgalions  are  subject 
to  the  validity  and  sntHclency  of  tbe 
above  warranty  deed  above  referred  to. 
Signed,  scaled,  and  delivered  In  tbe  pres- 
ence of  a.  P.  Madiera.  [Seal.]  J.  H. 
Bowman.    [Seal.] " 

Alleging  that  the  9100  paid,  and  thecon- 
veyance  ot  one  tenth  (1-10)  of  the  lots, 
was  all  the  consideration  apnellnnt  waa 
to  receive.  Also  alleging  its  nilltngness 
and  offer  to  make  conveyance  of  tbe  lots, 
and  tbe  refuiial  of  appellant  to  receive. 
The  answer  aluo  contains  (be  following: 
That  appellee  "should  survey  aod  plat 
into  lots  wllbln  thirty  days,  and  grade 
and  Improve  the  streets.  No  time  waa 
apeelfled  when  streets  Khauld  be  graded, 
but  understanding  that  it  fras  to  be  done 
wlien  streets  were  n(>eded.  That  defend- 
ant was  to  make  other  valuable  improve- 
ments, wlitcb  were  niiilerwtond  to  he  wa- 
terworks. That,  as  further  consideration 
for  suhl  deed,  defendant  was  to  coavey 
plaintiff  one-tenth  the  lots  so  surveyed 
and  platted  of  said  lands.  •  •  •  De- 
fendant  stands  ready  to  and  will  grade 
said  streets  when  needed,"  etc.  A  replica- 
tiuU  was  died,  in  which  the  stutute  of 
frauds  was  pleaded  to  the  instrument  re- 
lied upon.  A  trial  wns  had  to  the  court, 
a  finding  for  the  defendant,  and  a  decree 
diflintssing  the  suit. 

Wm.  Harrison  and  T.  O.  Townsend,  for 
appellants.   T.  A.  McMorrls,  for  appellee. 

REED,  J.,  (after  stating  tbe  facts.) 
Prior  to  making  the  arrangement  under 
discdssinn,  afipellee  attempted  to  buy  the 
property,  making  an  offer  of  91 .000,  which 
was  refused.  Failing  to  purchase,  and 
wishing  to  secure  It,  appellee,  by  Its  nlft- 
cers,  commenced  negntiations  to  obtain 
It,  which  finally  resulted  In  the  convey- 
ance and  tbe  contract.  Appellant  re- 
ceived 9100  and  the  ag^reemeut,  and  con- 
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vejed  Ms  land.  It  Is  etatecl  Id  (lie  com- 
plaint tUat  appellant  was  a  laboring 
mao,  uf  foreign  birtb,  witb  very  Droited 
bnslneHs  knowledge  and  education.  The 
trath  of  tbls  allegatlou  is  edtablisbed  by 
the  traosactloD,  and  tbe  acceptanee  of 
the  contract  with  only  a  penalty  of  9500. 
It  jn  alleged  in  the  coniplatnt  that  tbe 
property  conveyed  was  worth  $7,000. 
DpoD  the  trial,  officers  of  appellee,  and 
wtrnesees  in  its  behalf,  fixed  tbe  value, 
varionsly,  from  $it.000  to  SIO.OOO.  In  re* 
gard  to  the  conversatloos  and  ]Ddo1.•(^■ 
meats  held  out  to  appellant  by  officers  of 
appHlee  lo  order  to  secnre  the.  property, 
tliereis  some  slight  conflict  of  tewtlmony, 
but.  to  ail  iiDporcaat  particulars,  wiC- 
ii«>seos  Bubstanttally  agree.  Appellant  was 
ioforoied  by  Mr.  Sprague,  an  officer  of 
appellee,  that  streets  were  to  be  laid  uot 
and  graded ;  waterworks  put  In ;  an 
botelt  to  cftat  97<>.0<M,  to  be  ballr  npnn 
tbe  land.  Apiiellnnt  still  hesitating. 
Sprague  asks  him  to  see  Mr.  Duw,  the 
president,  and  said,  "that  whatever  Duw 
said  I  could  depend  upon;  that  be  had 
the  money  to  make  the  Improvements, " 
etc.  Mr.  Dow  was  seen,  and  so  far  cor- 
roborated Spragde  as  to  Induce  hlra  to 
make  the  arrangement.  It"  at  unce  bo- 
boraes  apparent  that  the  Indaeement  for 
the  conveyance  of  nlne-tentbs  of  tbe  prop- 
erty was  lire  agreement  to  expend  a  large 
sum  of  money  then  on  hand  In  the  im- 
provement of  tbe  property  conveyed; 
and  The  constderatlon,  the  enhanced 
value  ot  the  other  one-tenth  by  reason  of 
such  expenditure  of  money  in  Improve- 
ments. Unch  Is  the  unavoidable  conclu- 
sion from  al)  the  test1mon.T  in  the  cuae, 
tbe  circomstances  and-  condition  of  the 
parties.  It  is  evident  that  appellant  re- 
lied upon  tbe  honor,  ability,  and  integrity 
of  the  officers  with  whom  he  dealt,  and 
their  assurance  of  funds  on  hand  to  make 
tbe  contemplated  improvements,  and  in- 
teiitU>n  to  do  It;  otherwise,  he  would 
bare  no  consideration  whatever,  except 
tbe  <100  received.  Appellee  failed  to  realize 
upon  the  enterprise,  tbe  "boom"  col- 
lapsed, and,  no  matter  how  honorable 
Its  intentions  were,  was  unable  to  comply 
witb  the  contract  entered  into,  upon 
technical  Interpretation  of  which  it  now 
attempts  to  encape,  and  make  apitellan*; 
the  victim. 

It  ts  alleged  that  It  had  expended  t600 
or  11700  in  surveying  and  platting  a  por- 
tion of  tbe  property  into  lots.  At  that 
point  it  stopped,  and  required  appellant 
to  proceed  to  a  division  of  the  lots  sur- 
veyed. Tbe  parties  met,  and  the  follow- 
ing la  tbe  nnroatradleteil  testimony  of 
appellant  In  regard  to  what  occurred  at 
tbe  Interview:  "Saw  Dciw  next  evening. 
He  wanted  to  know  why  I  had  not  di- 
vided the  lots.  I  tuld  him  that  thoy  had 
Dot  falfiUed  their  contract.  He  said  they 
hud  not  agreed  to  make  tbe  iniprove- 
meuts  hefore  dlvlKjon.  I  told  him  I  had 
not  agreed  to  divine  tbe  lota  until  Ini- 
proTementa  were 'made.  He  said  'they 
were  going  ahead  to  sell  the  lots;  they 
had  a  deed  to  the  property,  and  were  not 
going  to  make  any  more  improvementH, 
and  all  1  eoold  enllect  was  the  $5110;  that 
they  were  nnder  no  obUgatloD  to  grade 


the  streets  then.'"  And  this  Is  corrobo- 
rated by  thedefense  Interposed.  In  theau- 
swer  It  Is  said :  "Defendant  stands  ready 
to,  an'd  will,  grade  said  streels,  when 
needed."  Tbe  defense  Is  not  such  as  to 
appeal  to  a  ctaaneellor,— a  falling  back 
and  reliance  upon  tbe  contract,  as  far  as 
appellant  fa  concerned,  whlln  evading  and 
avoiding  Its  express  stlpulatIon>i,  and  tbe 
evident  Intention  and  understanding  of 
the  parties.  When  tbe  stipulations  of  a 
contract  are  relied  upon,  the  party  insist- 
ing must  show  full,  complete,  and  teeboi- 
cal  cumpllance  with  all  Imptirtant  re- 
qulrempiits.  The  obligations  assnmed  by 
the  appellee  In  tbe  contract  are  as  fol- 
lows: "Now,  therefore,  If  said  company 
shall  enrvey.  grade,  and  Improve  the 
streets  on  said  lands,  make  other  valua- 
ble improvumenta  thereon,  and  com- 
mence, within  tbirty  days  of  the  date 
hereof,  to  enrre^  Into  lots,  and  plat,  aatd 
land%  or  so  much  thereof  as  said  com- 
pany may  deem  practicable,  and  died  to 
said  Boyes  une-tenth  of  said  lots  bo  plat- 
ted* to  be  divided  as  follows,  to  wit." 
It  first  covenants  to  survey,  grade,  and 
improve  tbe  streets;  second,  "muke other 
valuable  Improvements  thereon;"  then 
follows  in  regard  to  snrveying  and  plat- 
ting of  lots,  and  their  diTisloo  between  ' 
the  parties.  It  being  conceded,  or  appar- 
ent, that  theenhanced  rlilue  of  theone- 
tentb  by  reason  ot  the  contemplated  im- 
provements, and  the  expenditure  of 
money  upon  tbe  property,  was  the  sole 
consideration  for  the  conveyance  of.  the 
nine-tenths,  the  failure  to  perform  worked 
an  absolute  failore  of  conslderatioo.  The 
agreements  on  the  part  of  tbe  appellee 
must  be  regarded  as  conditions  precedent 
to  Its  right  to  enforce  the  contract 
againot  appellant.  The  setting  of  stakes, 
and  a  flat  upon  paper,  left  tbe  land  In  Its 
natural  Htate,  as  far  as  jnarketable 
value  was  concerned.  The  entire  tract, 
as  owned  by  appellant  before  tbe  cunvey- 
anee,  wae  In  tbe  aarae  altoation  It  was 
when  be  was  required  to  take  one-tenth 
in  consideration.  Tbe  avowal  of  the 
appellee  of  a  willingness  and  intention  to 
lay  out  and  grade  streets  wben  they 
should  he  ueeded  is  of  no  value.  It  was 
io  precede.  It  is  an  attempted  evaNlon,— 
an  attempted  reversal  of  - tbe  natural  or- 
der. The  laying  out  and  grading  of 
streets  was  necessary  to  the  habltatloD 
oftiielots.  Occupants  could  not  be  ex- 
peeted  ro  enter  upon  the  land,  and  compel 
tbe  opening  of  streets.  The  other  valua- 
ble Improvements  covenanted  to  be  made 
bad  not  been  made  oi  entered  upon,  nor 
had  any  survey  or  plat  of  the  lota  been 
made  as  ngreed.  The  contract  was  to 
survey  and  plat  the  lands  conveyed.  The 
testimony  shows  appellee  to  have  owned 
lands  adjoining  tbe  land  in  question  on 
two  aides,  and  that  In  the  survey  the  lots 
crossed  the  llneH,  a  fractional  part  of  the 
lot  being  on  each  tract.  This  was  clearly 
a  violatlfm  of  tbe  contract,  rend'trlng  the 
dlvlsloa  provided  for  rniposaljhle.  Api»el- 
lant  was  not  required  to  divide  l<itM,  or 
take  compensation  from  lands  other  than 
that  conveyed  by  him.  Appellee,  by  its 
answer,  sets  up  tbe  contract,  and  Insists 
.upon,  apei^tlc  performance  oa  tbe  part  uf 
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appellant.  Tbe  acts  to  be  performed  by 
uppellee  beln^  cuntlltlooR  precedent,  and 
nut  buvlng  been  performed,  it  la  not 
Legally  In  a  position  to  enforce  tlie  con- 
tract agralnst  the  other  party.  "When 
a  contract  rests  upon  a  condition  preced- 
ent, until  the  performance  of  tbe  condi- 
tion. It  cannot  bn  enforced,  because  until 
that  time  there  is  no  true  contract. 
*  *  *  The  fact  that  a  contract  depends 
npon  a  condition  precedent  which  has  Uf)t 
been  performed  is  always  a  complete  dn- 
fenee  to  a  Rait  tor  Us  specific  enforce- 
ment." Pom.  Spec.  Pert.  |  334;  Canal  Co. 
V.  Ware,  23  Beav.  586;  Lanliig  v.  Cole,  4 
N.  J.  Eq.  2-2Si;  Dlliy  v.  Barnard,  8  GUI  &  J. 
lyo;  Joaea  v.  Roberts,  6  Call,  1S7. 

Appellee  having  tailed  to  comply  with 
Its  eovenaata  and  agreements,  and  rely- 
ing npon  tlio  penalty  of  fSOO  and  the  let- 
ter of  the  contract,  as  against  aptM>llant, 
he  was  Justified  in  regarding  tlie  contract 
at  an  end.  No  court  of  equity  could  or 
would  compel  him  to  take  one-tenth  of 
the  property  he  conveyed,  in  tbe  same 
condition  as  wben'he conveyed,  as  a  con- 
Biderattnn  for  tbe  whole.  Tbe  rescission 
or  cancellotton  of  contracts  or  deeds,  and 
specitic  performance,  are,  not  n^atters  of 
absolute  rlieht,  but  are  rbattem  of  sound 
discretion,  In  a  court  of  equity,  tu  be 
granted  or  refused  aecortllug  to  Itn  own 
Ideas  of  what  is  rensnnable  and  right.  1 
Story.Eq.  .lur.  awi.«92,693:  Mortlock  v. 
Bulter,  10  Ves.  2!)3.  In  Torrance  v.  Bol* 
ton,  li.  K.  8  Cb.  App.  118,  It  is  laid  down 
"  that  there  Is  no  general  rule  that  actual 
fraud  la  necessary.  Even  in  aales  of  land, 
It  the  contract  or  enfurvement  otitis,  In 
the  opinion  of  tbe  court,  unconsclentloas, 
equtiv  will  rescind  It."  Graham  v.  John- 
son, Xj.  R.  8  Eq.  36;  Jones  v.  Bolles,  9 
Wall.  864;  Glastenbury  v.  McDonald.  44 
Vt.  450;  Wilson  v.  Getty,  57  Pa.  St.  26B; 
Martin  T.  Graven,  6  Allen,  601.  The  court 
will  take  jurisdiction,  and  decree  deeds, 
leases,  or  contracts  to  be  canceled  "when 
enforcing  Instruments  or  agreements 
Would  be  inequitable  orunjQSt."  Baker 
V.  Monk.  4  DeGex,  J.  &S.  388;  Wriglit  v. 
Vanderplank.  8  De  Gex,  M.  He  G.  1.^; 
Hyer  v.  Little,  20  N.  J.  Eq.  443;  Allore  v. 
Jewell.  94  n.  8.  506;  Held  t.  Burns,  18 
Ohio  St.  49.  But  In  this  case  it  Is  un- 
neceasary  to  rely  upon  the  equitable 
power  and  Jurisdiction  ot  the  court  to 
cancel  and  set  aside  tbe  contract  as  In- 
equitable and  nnjQst.  A  failure  to  per- 
furm  on  tbe  part  ot  appellee  was  so  far  a 
repadiatloQ  of  the  contract  aa  to  warrant 
appellant  In  regarding  It  as  re8claded,and 
be  bad  his  election  either  to  sue  at  law 
for  the  breach  for  damage, — treating  the 
conveyance  as  valid, — or,  as  in  this  case, 
to  bring  suit  to  cancel  tbe  conveyance 
and  recover  bis  laud.  In  2  Para.  Cont. 
679,  It  is  stated:  "Generally,  where  one 
falls  to  perform  his  part  of  thecontract.or 
disables  himself  from  performing  it,  the 
other  party  may  treat  tbe  contract  as  re- 
scinded." See  Keys  V.  Harwood,  2  O.  B. 
905;  Plnnche  r.  Colburn,  8  Blng.  14;  Sbaw 
v.  Turnpike  Co.,  2  Pen.  &  W.  454;  Goodrich 
V.  Lafflin.  1  Pick.  67;  Hill  v.  Green,  4  Pick. 
114. 

Before  entering  into  the  final  contract, 
app^ee  offered  91,000  for  tbe  property. 


which  was  declined.  Upon  the  trial,  offi- 
cers and  witnesses  of  appellee  fixed  the 
value  of  the  property  at  from  f6,U00  to 
$10,uoii,  and  appellee  had  paid  but  9100. 
To  allow  appellee,  after  failure  tu  perform 
its  covenants  to  give  the  property  value, 
to  retain  the  proiierty,  by  falling  back  up- 
on the  9500  penalty,  thus  keeping  the 
propnrty  for  9600,  would  be  clearly  unjust 
and  Inequitable.  Tbe  district  court  erred 
In  dlBmlssing  the  suit,  in  effect  holding 
appellant  to  apeelflc  performance.  Tbe 
decree  will  be  reversed,  and  caose  remand- 
ed. 


(S  Colo.  App.  2U) 
WOOD  V.  LAKE. 
(Court  of  Appeals  of  Colorado.    May  8,  1883.) 

CkRTIOIIARI — Kl!QL'ISITI£8  <>P  PgTITtCOI, 

1.  l^derOen.  St  1883,  §  1995,  a  petltioD  in 
certiorari  in  the  county  court  to  review  a  judg- 
ment of  a  justice  must  state  that  tbe  judgnnent 
was  not  the  result  of  negligence  on  plaiDtlfifB 
part;  that  the  jud^ent,  in  plaintiff's  opuiioa,l8 
erroneous,  specifying  the  injustice;  and  that  it 
was  not  in  his  power  to  take  an  a^mal  la  tbe 
ordinary  way,  settinir  forth  the  circumstances. 

2.  'rhe  remedy  so  provided,  beins  In  the 
chapter  regulating  justices,  is  exclusive,  and 
the  general  provisions  of  the  Code  relative  to 
certiorari  are  not  applicable. 

Error  to  Garfield  county  court. 

Proceedings  lu  certiorari  by  Roderick 
Lake  against  Setb  H.  Wood.  Froih  a 
Judgment  tor  plalutlV,  defendant  brings 
error.  Reversed. 

8eth  H.  Wood,  tor  plaintiff  In  error.  H. 
P.  Bennet.  Jr.,  and  Robert  A.  Bennet,  (or 
defendant  In  error. 

BISSELL,  P.  J.  ThiB  la  cue  of  tnoae 
extraordinary  cases  in  which  the  Judg- 
ment which  wasorlglnallyenteredairalnHt 
Lake  ought  not  to  stand,  and  in  which 
thn  Judgment  Impeaching  It,  rendered 
upon  proceedings  under  a  writ  of  certi- 
orari, cannot  be  sustained.  Tbe  result 
looks  like  an  apparent  Inequity,  but  un- 
der tbe  record  justice  Is  not  far  from  being 
Hccumpiished.  EmmaPruItt  bmoghtaalt 
against  Lake  to  recover  925  due  her  for 
work  and  labor  done.  Wood,  a  Justice  of 
the  peace  in  Gartleld  county,  after  proper 
steps  taken  to  that  end,  issued  a  writ  of 
attachment  in  aid  of  tbe  suit.  It  was 
effectuated  by  process  of  garnishment 
served  on  a  corporation  whirh  admitted 
an  indebtedness  to  Lake  In  a  sum  beyond 
tbe  plaintiff's  claim.  After  tbe  action 
was  started.  Lake  settled  the  case  out  of 
court,  did  not  appear  on  the  return  day, 
and  evidently  sought  to  escape  respon- 
sibility for  the  costs  Incurred  by  the  pro- 
ceedings. The  JuHtlf?e  subsequently  en- 
tered a  Judgment  against  him  for  the  ac- 
crued costs,  and  Included  therein  a  fee  of 
Ave  dbllars  for  the  plaintiff's  attorney, 
which  the  counsel  contended  bebad  earned 
In  the  collection  of  the  debt.  Tbe  Judg- 
ment was  for  924.10,  and  when  the  Justice 
issued  an  execution  on  It  Lnkeendeavored 
to  escape  liability  by  attacking  the  Judg- 
ment. It  would  not  be  useful  to  recite  the 
various  grounds  on  which  it  Is  claimed 
the  Judgment  is  Invalid.  It  need  onlf  be 
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Rtated  that  the  defendant,  Lake,  did  not 
appear,  and  proaecnted  no  appeal.  He 
BUbRequently  Initiated  the  present  pro- 
ceedioKa  ascaintit  Setb  Wood,  the  Justice, 
because  that  maf;i)*trate  was  without 
Jurisdiction  to  enter  it.  When  the  peti- 
tion was  tiled  in  the  county  c^urt,  that 
tribunal  isiiued  a  writ  of  t-ertlorarl, 
brought  up  the  proceedloga,  adjudged 
them  to  be  errooeooB,  taxed  the  costs 
agaiuHt  the  Justice,  and  entered  Judgment 
accordingly.  •  - 

If  the  parties  bad  proceeded  r^nloriy 
and  in  tincordance  «ith  the  stntete,  the 
finding  would  have  been  good,  and  tho 
magistrate  would  have  been  remedllPBS. 
The  act  concerning  lustlce<4  and  con- 
stables DroTldes  that  In  certain  caseH  and 
undercertalncircuiuHtanceH  the  judgments 
which  may  be  entered  by  a  Justice  of  the 
peace  are  reviewable  under  proceedlogs 
Initiated  by  this  writ.  There  1h  no  trou- 
ble In  boldlug  that  the  Justice's  act,  which 
gives  this  remedy,  must  be  exclusive,  and 
that  a  party  Is  bound  to  bring  hlmHelf 
within  the  dcope  and  terms  o(  ttils  law 
respecting  It  if  he  seeks  otherwise  than  by 
appeal  tu  overturn  a  Judgment  which  the 
Justice  may  have  entered.  It  is  sertoasly 
contended  In  argument  that  the  Code  pro- 
visions respectiuK  tbe  writ  of  certiorari 
are  likewise  applicable,  and  if,  under  either 
it  or  the  Justice's  act,  the  proceedlnKs 
may  t>e  justified,  the  judgment  appealed 
from  must  stand.  TIiIm  cannot  he  the 
law.  In  general,  the  provlHlona  of  the 
Code  have  no  relation  to  proceedings  be- 
fore a  Justice,  and  wberever,  as  in  the 
prtwnt  case,  the  act  regulating  the  Juris- 
diction of  jnstkes  of  the  peace  provides 
the  remedies  when  a  litigant's  rights  are 
not  respected  by  the  maKlstrate,  these 
remedies  mast  be  taken  to  be  exclusive. 
The  chapter  concerning  certiorari  In  the 
Code  ig  therefore  entirely  inapplicable, 
and  tbe  sufflciency  of  the  pix*sent  proceed- 
ings must  be  tested  by  the  vtatute  as  In- 
terpreted by  our  supreme  court.  The  act 
has  been  considered  by  that  court  on  sev- 
eral different  occaeloni).  Theirconcljsions 
respecting  Its  rcqultements  are  uniform, 
definite,  and  well  settled.  Tilton  v.  As- 
sociation. (>  C'olu.  288;  Small  v.  Blsrhel- 
berger, 7Coln. 564. 4  Pac. Bep.  1195.  Section 
191)5  of  the  General  Statutes  of  1N«)3  requires 
the  petition  to  contain,  acctirdlng  to  the 
decision  last  cited,  three  thlngn,  vIe.: 
"First,  that  the  judgment  before  the  jus- 
tice was  not  the  result  of  nef^ligenre  on 
his  part;  Hecnod,  that  the  Judgment,  in 
his  u|iinlon.  Is  erroneons  and  nnjnst,  stat- 
ing wherein  such  error  and  Ir justice  con- 
sist: and,  third,  that  it  wsk  not  In  bis 
power  to  take  an  appeal  In  the  ordinary 
way,  setting  forth  the  particniar  circnm- 
stanrcB  which  preventfd  him  fnim  do- 
ing."  Tills  very  lucid  statement  nf  tbe 
law  by  Jud^t;  Helm  removes  alt  difficulty 
from  the  duternilnatlon  of  this  case.  The 
petition  in  no  resiiect  complied  with  the 
statutory  requisites  thnti  '  clearly  and 
abundantly  stated.  There  was  no  show- 
ing whatever  thut  the  judgment  was  not 
the  result  of  negligence,  nor  any  showing 
that  It  was  not  In  the  power  of  Lake, 
against  whom  the  judgment  was  entered, 
to  take  an  appeal,  and  review  tbe  Judg* 
v.83p.no.2— 6 


ment  In  the  ordinary  way.  Since  a  peti- 
tion lacking  these  or  equivalent  state- 
ments, and  containing  nothing  to  bring 
thH  case  within  the  statutory  require- 
ments, will  not,  under  those  decisions, 
support  an  application  for  tbe  wilt  and  a 
Judgment  thereon,  tbe  action  of  the  court 
below  cannot  be  sustained.  For  the  error 
committed  by  the  court  In  entering  the 
Judgment  upon  an  insutftcleot  petition  tbe 
ease  must  be  reversed  and  remanded. 

(S  Colo.  App.  281) 
DITTO  et  si.  T.  JACKSON. 
(Gonrt  of  Appeals  of  Colorado.    May  8,  1883.) 
Uhcbaxics'  Ltk\s— FLEAniNo — Dkwi  hkbk. 
The  complaiot  of  a  subcootractor,  to  en- 
force a  mechanic's  lieo,  which  fails  to  state 
that,  at  the  time  plaintiff  furnished  tbe  mate- 
rials to  the  contractor,  no  payments  had  been 
made  by  tbe  owner  to  the  contractor,  U  not 
subject  to  demurrer,  when  it  contains  aver- 
ments Implying  that  the  owner  is  indebted  to 
the  contractor. 

Apiieal  from  district  court,  8aa  Miguel 
county. 

Action  by  William  Jackson  against  O. 
M.  Ditto  and  the  Bank  of  Tellurlde  to  en- 
force a  mechanic's  lien.  From  a  judgment 
for  p1alntifr,delendants  appeal.  Affirmed. 

W.  H.  (iabbert.for  appellants.  Hugg  Ai 
Fitigarrald,  lor  appellee. ' 

BISMELL,  P.  .1.  This  judgment  must 
be  afflrmed.  It  will  be  afbriued  upon  a 
mucli  narrower  basis  than  that  outlined 
by  tbe  arguments  u(  respective  counsel. 
It  la  one  of  those  controversies  which  are 
constantly  springing  from  tbe  attempted 
enlargement  by  the  legiulatore  of  the  pref- 
erential rights  which  the  lien  statutes  give 
to  contractors,  and  men  who  furnish  ma- 
terial for  the  erection  of  buildings.  In 
May,  1891,  Ditto,  one  of  the  appellants, 
was  tbe  owner  of  certain  premises  in  tbe 
town  of  Tellurlde,  Son  Miguel  county,  and 
then  entered  into  u  contract  with  Frank 
Shewmaker  to  erect  a  building  on  the 
lot  for  an  agreed  sum  of  SHOO.  In  the  fur- 
ther statement  of  bis  cause  of  action  the 
plaintiff, Jackson, alleged  that 8hewmaker 
commenced  the  work,  tinlshed  tbe  building 
according  to  the  contract,  and  prior  to 
tbe  Ist  day  of  June  completed  the  work, 
and  in  all  resnects  fully  complied  with  his 
contract.  There  are  further  allegations 
in  regard  to  the  lumber  furnished  by  Jack- 
son under  a  contract  with  Shewmaker, 
and  the  tliing  of  a  lien  odder  the  statute. 
It  is  apparently  conceded  by  tbe  appel- 
lants that  the  complaint  is  a  suHicient 
statement  nf  the  cause  of  action,  save  In 
one  particular,  to  wit,  that  the  pleader 
failed  to  Htate  <llrectly  that  no  payments 
hod  been  made  by  Ditto  to  the  cootroctor, 
Shewmaker,  prior  to  the  time  that  Jack- 
Kon,  the  appellee,  furnlnlied  the  materials 
ff>rwhich  heseeks  to  recover  in  tblsactfon. 
The  complaint  was  demurred  to  on  tbe 
ground  that  ltdid  notstate  factssufUclent 
to  C(>i)Htltute  a  cause  of  action,  and  from 
the  judgment  overruling  the  demurrer  the 
owner  of  the  premises  appeals. 

The  lien  law  of  1HS3  was  radically 
amended  hy  tbe  act  of  1880.  (Sess.  Laws 
1889,  p.  217.}  Section  7  of  tbe  act  snbstan- 
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tla1l7  provided  that  the  lien  of  the  Bobcoo- 
tractur  ahnulfl  extend  to  tbefnl)  amuuDt 
to  be  paid  the  contractor  by  the  owner  of 
the  property,  and  In  expreBB  terms  enact* 
ed  that  "nay  payments  made  by  the  own- 
er to  the  Qontraetor,  either  before  or  after 
mailing  nuoh  cuntract,  •  *  •  shall  lie 
at  the  rlBhof  theowner."  The  arguments 
of  counsel  have  been  addressed  tu  the  con- 
stroctloD  uf  this  statute.  It  Is  a  matter 
ot  great  gravity  and  serious  Importanre, 
and  one  which  most  ultimately  be  decided 
whenever  acase  ta  brought  herenhlch  dis- 
eloaes  Id  the  record  enough  to  Jastify  its 
determination.  The  extent  to  which  a 
JeglHtature  may  go  in  determining  what 
contractK  purtles  may  make  concerning  a 
given  enl>lect-matter,  or  the  power  which 
the  lawmalterB  possess  to  Impoen  limita- 
tinna  upon  the  rights  uf  parties  to  enter 
Into  an  engagement  with  which  at  the 
time  third  persons  have  no  cuncera,  and 
wiiiise  subsequent  rights  are  derivative, 
and  rest  uimn  sufficient  proof  of  the  agree- 
ment between  the  original  parties,  is  <me 
to  which  the  courts  of  the  different  states 
Iiave  at  various  ttuiea  given  gr<>at  consid- 
eration, and  reached  conclusions  not  en- 
tirely barmoniooa.  This  Identical  qoes* 
tlon  was  once  before  pressed  upon  the  at- 
tention of  this  court,  and,  while  it  was 
left  undecided,  this  court  said  in  reference 
to  it-.  "  It  has  been  very  ably  and  earnest- 
ly contended  that  since,  under  the  statute 
of  Colorado,  the  right  to  a  lien  Is  depend- 
ent upon  the  existence  of  a  contract,  the 
sabcuntractor  can  rigfatfniiy  be  held  tu  be 
snbject  to  its  provisions,  and  that  he  can 
acquire  no  other  or  greater  rights  than 
flow  to  him  therefrom,  ami  that,  regard- 
less  of  the  statute,  it  must  be  adjudged 
that  his  rights  are  to  be  taken  as  limited 
and  controlled  liy  the  terms  of  the  agree- 
□itnt  betn-een  the  original  parties.  There 
la  great  force  Inthesesnggestlons."  Davis 
v.  Lumber  Co..  31  Pac.  Rep.  1S7.  This  In- 
timation of  the  court's  opinion  respecting 
this  matter  was  based  upon  an  elaborate 
and  well-con sidered  case  in  Pennsylvania, 
(Bchroeder  v.  Oalland,  134  Pa.  St.  277,19 
Atl.  Rep.  632.)  which  held  that,  since  the 
sulicontraetor'B  right  was  entirely  deriva- 
tive, he  was  bound  bytheexprass  llmlta- 
lions  of  the  written  contract  between  the 
original  parties,  nnder  and  by  virtue  of 
which  his  own  agreement  was  to  be  per- 
formed, and  from  and  through  which  bin 
rights  were  solely  and  clearly  derived.  It 
Is  thus  plain  to  see  that  under  sotnecir- 
cumstances  It  might  be  true  that  the  sub- 
contractor would  be  without  the  right  to 
enforce  a  Hen,  or  to  contend  that  under 
and  by  virtue  of  the  statute  he  could  re- 
cover the  amount  of  the  original  contract 
price,  notwithstanding  the  terms  of  the 
agreement  between  thecontractor  and  the 
owner.  Since  thismlght  betrue,it  cannot 
be  said  that  the  complaint  is  open  ton  de- 
murrer on  the  bnsis  that  It  has  failed  to 
statf*  facts  sufficient  to  constitute  a  cause 
of  action.  Iteontalns  enungta  to  warrant 
all  the  proof  esHentla!  to  a  recovery  on  the 
part  of  the  iilalntlff,  and  contains, bysuffi- 
clent  inffrence,  if  not  by  direct  statement, 
the  averment  that  the  owner  of  the  prop- 
erty was  Indebted  to  thecontractor.  The 
pleader  sta  tea  the  terms  of  the  original 


contract,  and  avers  full  compliance  by  the 
contractor,  whereby,  as  a  matter  of  law, 
the  sum  which  ttie  owner  agreed  tu  pay 
(or  the  DQllding  tMcame  due  from  him  to 
the  contractor,  and  the  right  to  a  lieu 
would  necessarily  Inure  to  the  material 
man  who'furuished  the  lumber,  unless  de- 
feated by  clrcnmstances  which  are  neither 
pkaded  nur  proven.  Whether  the  com- 
plaint would  have  been  open  to  a  motion 
in  respect  to  this  allega  tltm,  or  whether  a 
special  d**murrer  because  of  this  particu- 
lar defect  would  have  been  available, 
need  not  iw  determined.  It  is  enough  to 
say  that  in  Its  allegations  tbe  complaint 
did  state  a  cause  of  action,  which  might 
have  been  fnlly  proved  thereunder,  and 
was  not  vulnerable  to  a  gfueralattack  for 
a  failure  to  state  facts  sufficient  t4>  entitle 
tbe  coniphilnaot.  on  proof. to  a  judgment. 
Tbe  court  committed  no  error  in  overrul- 
ing the  demurrer,  and  when  the  defend- 
anta  declined  to  answer,  or  in  any  other 
manner  assail  tbe  pleading,  the  coart 
rlgbily  entered  Judgment  thereon. 
Affirme'l. 

(S  Colo.  App.  S8T) 

HUNTER  et  al.  v.  FSROCJSON. 

(Court  fit  Appeals  of  Colorado.    May  8,  1803.) 

Attachment — Wden  Autuokizbd  —  Pkefrbbing 
Ckeditohs  —  Dblatino  Crkoitorb  bt  Hakins 

ASHIQNMENT  —  AsaiOXMEST    FOB    BeNSFIT  09 

Crruitoks— Fk4Dd  — Pkutectiox  of  SukPi.n»— 

IXSTUCCTIONS. 

1.  The  fact  that  a  debtor,  jnst  before  he 

makes,  in  fcood  faith,  an  assignment  for  the 
benuiit  uf  creditors,  pays  some  of  hia  creditors, 
does  not  warrant  an  attachment  on  the  ground 
that  he  has  disposed  of  his  property  to  defraud 
creditors. 

2.  A  ^Mieral  assignment  by  a  debtor  r.f  all 
his  property  for  the  benefit  of  all  his  creditors, 
when  made  in  good  faith,  though  it  may  op-' 
erate  to  hinder  and  delay  creditors,  is  not  a 
frnudulcnt  disposition  of  property  furnishing 
ground  for  an  attachment. 

3.  An  instruction  that  if  the  debtor  be- 
lieved, at  the  time  the  assignment  was  made, 
that  there  was  enough  proi»erty  to  pay  all  in- 
debtedness, and  if  judiciously  managed  there 
would  be  a  surplus  left,  and  that  one  of  the 
moving  reasons  for  making  such  assignment 
was  the  protection  of  such  surplus,  such  facts, 
in  connection  with  the  assignment,  nre  a  budi^e 
of  fraud,  is  erroneous,  where  the  only  evidence 
of  fraud  Is  that  the  debtor  had  told  plaintifTs 
husband  that  he  need  not  be  alarmed  about 
bis  money,  as  he  would  have  some  ¥20,000 
after  the  business  was  settled  up,  since  the  ex- 
pectation of  a  surphts.  or  a  desire  to  protect  it, 
does  not  vitiate  such  assignment. 

4.  An  instruction  that  a  debtor  is  not  al- 
lowed to  make  an  assignment  to  prevent  a 
sacrifice  of  his  property,  when  no  one  but  him- 
self is  in  danger  of  loss  by  its  immediate  ap- 
propriation, is  in  conflict  vrith  the  statute  wldch 
provides  "tlut  any  person  may  make  a  general 
assignment  of  all  his  property  for  the  benefit 
of  all  his  creditors." 

Appeal  from  district  court.  Weld  coun- 
ty. 

Action  by  J.  Bi.  Ferguson  o gainst  Sam- 
uel D.  HunteP  and  George  H.  West  on  cer- 
tain certificates  of  deposit.  A  writ  of  at- 
tachment was  Issued  In  plaintiff's  favor. 
From  a  Judgment  snstaining  the  attach- 
ment, tlefeniiants  appeal.  Reversed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing atatement  by  BEEU,  J.: 


Digitized  by  Google 


Gulo.) 


HUNTER  V.  FERGUSON. 


83 


Prior  tothelat  of  November,  1890,  ap- 
pellantfi,  aa  partners  ODtler  the  firm  name 
of  Hanter  ft  West,  were  dolns  a  banking 
busineHs  at  Qreeley.  About  tbat  date  the 
boMneHi*  was  ctuHed,  and  they  were  hoc- 
ceeded  by  the  Greeley  National  Bank.  On 
the  %tb  of  AuKust,  18»0,  appellee  de- 
posited with  the  Arm  $225;  on  the  Sd  day 
of  September  made  another  deposit  of 
$175;  on  (he  3Uth  day  of  Heptember,  an- 
othm  deposit  of  $125;  on  October  6th, 
another  deposit  of  $175.  For  each  of  such 
depositi*  she  received  a  certificate  payable 
Biz  months  after  date,  with  interest  .at  6 
percent,  per  annum.  The  different  certlrt- 
catea  ag^Krexated  some  $700.  After  No- 
Teoiber  -id,  wb(?n  Hucreeded  by  the  Greeley 
National  Bank,  defendants  were  lonnd  to 
be  In  a  failing  condition  and  insolvent. 
Demand  was  made  by  appellee  on  Decem- 
ber 2fitb  for  tlip  payment  of  the  re»peftlve 
eertificBtes.  They  were  not  paid.  On  the 
same  date  tbte  action  was  commenced  iu 
the  conuty  rourt  in  tho  county  of  n'eld, 
by  nWuK  a  complaint  and  sulnj^out  an 
attachment,  alleKinis  as  Krounds  for  at- 
tachment that  the  certificates  of  deposit 
were  overdue  and  unpaid;  that  the  de- 
fendants bad  fraodnlently  tramtferred  and 
asslBned.  and  were  about  tu  fraudulently 
trauHfer.  convey,  and  assign,  their  prop- 
erty and  effects  so  as  to  hinder  or  delay 
eredlton*.  The  attachment  was  levied 
upon  certain  chattels,  and  certain  sup- 
posed debt<irs  of  the  firm  were  served 
with  '  process  of  famishment.  On  the 
same  date.  December  2<i,  1S90.  after  the 
attachment  was  levied,  Hanter  &  West, 
and  West  individually,  made  K^ineral  aa- 
flifEuments  of  all  their  property  for  the 
benefit  of  their  creditors.  Special  trav- 
eme  deny infc  each  allegation  contained  i\t 
the  affidavit  for  attachment  was  filed. 
An  answer  to  the  complaint,  traversing 
each  material  allegation,  was  also  filed. 
ITpon  the  issues  so  formed,  trial  was  had 
tu  a  jury,  resnltlnic  in  a  verdict  for  the 
delendaats,  with  special  findlnies  that  the 
certificates  of  depunlt  were  none  of  them 
dne,  and  that  the  defendants  bad  not  and 
were  not  about  to  fraudolently  dispose  of 
ortransfer  or  assign  any  of  their  property, 
•lodgment  upon  the  verdict,  dfRmlsiilng 
the  attachment.  An  appeal  was  taken  to 
the  district  court,  und  trial  had  at  the 
May  term,  1S91,  reHultiuR  in  a  disagree- 
ment of  the  |ury.  At  the  November  term, 
1891.  a  trial  was  had  to  a  Jury,  resulting 
In  a  verdict  for  the  plaintiff,  and  a  finding 
tbat  the  defendants,  oo  the  26tb  of  Decem- 
ber, 1800,  did  fraudulently  transfer  their 
property,  and  were  about  to  fraudulently 
transfer  thoir  property,  with  intent  to 
hinder  and  delay  their  creditors.  The 
court  Instructefl  the  Jury  tbat  the  certiH- 
catea  of  deposit  sued  on  were  not  due 
when  the  action  was  commenced,  and 
that  qoeatlou  was  withdrawn  from  their 
eonHideratlon.  Motion  for  a  new  trial 
was  denied;  Judf^ment  entered  upon  the 
verdict  for  $730.81.  An  appeal  was  proae- 
CDted  to  this  court. 

The  supposed  errors  relied  upon  by 
counsel  in  argument  are:  The  third,  as 
foHows:  "The  verdict,  the  order  sustaln- 
lug  attachment,  and  the  Judgment  of  the 
coart  is  nnaupported  by  and  against  the 


weight  of  the  evidence."  The  sixth,  being 
to  an  instractlon  of  the  coart:  '*Tbe 
court  fnrtber  Instructs  you  tbat  If  yon 
believe  from  the  evidence  that  the  acts, 
statements,  and  conduct  of  the  defend- 
ants, or  either  of  tbem,  at  and  about  the 
time  the  attachment  in  question  waa 
sued  out,  were  such  as  fairly  and  reason- 
ably showed  an  Intention  on  tlieir  purt  to 
so  dispose  of  their  property  as  to  Inten- 
tionally hinder  and  delay  and  defraud 
their  creditors,  yon  should  find  for  the 
plaintiff. "  The  seven th  asalgnment  of 
error,  also  to  an  Inatructioo  of  the  court, 
aa  follows:  "If  you  find  from  the  evidence 
that  George  H.  West,  managing  partner 
of  Hunter  ft  West,  bankern,  believed  at 
the  time  the  assignment  was  made  tbat 
there  was  enough,  or  more  than  enongb, 
property  in  said  Arm  to  pay  all  indebted- 
ness, and  if  Judicially  managed  there 
could  be  a  surplus  left,  after  paying  all 
debts,  and  that  one  of  the  movtnji  rea- 
sons for  the  nia king  of  such  assignment 
waa  the  protection  of  such  surplus,  such 
facts,  in  connection  with  the  SKslgnment, 
are  a  badge  of  tnud,  and  indicative  of  an 
Intent  t  convey  property  so  aa  to  delay, 
hinder,  or  defraud  creditors."  The  ninth 
assignment,  that  the  court  erred  In  modi- 
tying  an  instruction  anked  by  delendant'a 
rounacl,  as  follows:  "The  court  InHtructa 
the  Jury  that  where,  in  couHequence  of 
action  of  one  or  more  particular  cred- 
itors, there  la  danger  that  the  property, 
which  but  for  anch  action  would  be  aoffl- 
clent  to  pay  every  debtor  In  foil,  will  tall 
short  of  tbat  result,  and  the  object  and 
intent  of  the  debtor  are  to  enable  all  hia 
creditors  to  realize  their  entire  demands, 
and  prevent  loss  or  Injury  to  any  one,  he 
is  In  a  condition  to  make  a  valid  ans^n- 
ment  for  the  benefit  of  all  his  <*redltors. 
Where  the  property  of  a  debtor  Is  of  a 
doubtful  character,  and  may  or  may  not, 
according  to  circumstances,  be  sudicient 
to  discbarge  his  dcbtM  in  full,  and  his  pri- 
mary ob.iect  and  influencing  motive  is  to 
distribute  it  equitably  and  fairly,  an  as- 
signment In  such  case.  Instead  of  violat- 
ing the  policy  of  the  law  for  the  rights  of 
:  crv^itora,  is  in  harm6uy  with  both.  The 
'  possibility  of  a  surplus  resulting  In  such  a 
case  to  the  debtor  himself  woulil  form  no 
objection  to  such  an  arrnngempnt;"  to 
which  the  court  added:  "But  a  debtor  Is 
not  allowed  to  make  an  assign  nient  to 
prevent  a  sacrifice  of  his  property  when 
no  one  but  himself  Is  In  danger  of  being  a 
loser  by  Its  Immediate  appropriation." 

H.  N.  Haynes,  for  appellants.  A.C.  Pat- 
ton  and  James  W.  McCreery,  for  appellee. 

BEED,  J.,  (after  stating  the  facts.) 
Taking  up  the  errors  assigned  In  the  same 
order  as  discussed  by  counsel,  the  third 
la  the  Arat  to  be  considered,  vis.  that 
the  verdict  and  Judgment  aostaining  the 
attachment  were  against  the  weight  ofev- 
tdence,  and  nnaupported  1>y  the  evidence. 
Ordinarily  the  verdict  of  a  Jury  will  not 
be  diaturbed  where  the  testimony  la  con- 
filcting,  and  there  Is  aufflclcnt  evidence  to 
sustain  the  verdict.  The  only  question  to 
be  determined  was  thatoffraod.  It  haa 
been  frequently  said  by  the  courts  tbat 
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fraud  IB  a  qa«stlon  of  fact  tobedetermlned 
by  the  jury  by  all  the  circumstances  of  the 
Case;  but  it  would  perhaps  be  safer  to  say 
that  it  is  a  mixer]  question  of  law  and  fact. 
"It  is  the  judgment  of  law  on  facts  and  in- 
tents.*^ Wait,  Fraud. i!oQv. 22;  Pettibone 
T.  Stevens.  15  Conn.  26;  Startevdnt  v.  Bal- 
lard. 9  Johns.  342;  Otloy  r.  Manning.  9 
East,  04.  "Fraud  Is  always  a  qneatlon  of 
fact.  With  reference  to  the  Intention  of 
the  grantor.  •  *  »  every  case  depends 
upon  ItscircumRtances.  andls  to  beearef al- 
ly Bcrutluized,  but  the  vital  qucMtion  Is  al- 
ways the  good  faltU  of  the  traosactlou. 
There  is  no  other  test."  Swayne.  J.,  Jn 
Lloyd  V.  Fulton,  91  U.  8.  4S5;  Humes  T. 
SernggB,  91  U.  8.  2*^.  Creditors  have  an  In- 
terest in  the  property  of  the  debtor.  It 
has  been  called  un  equitable  Interest;  It 
Is  the  fund  to  which  they  look  forthe  pay- 
ment of  the  debts,  and  the  law  maken  It 
so.   Any  alienatioD  of  property  for  the 

f'  >urpoHe  of  hindering,  delaying,  or  defeat- 
Dg  creditors  In  subjecting  the  property  tb 
the  payment  of  the  debts  Is  fraudulpnt. 
So  long  as  a  man  retains  tha  control  and 
poRsesflloo  of  his  property,  whether  he  Is 
solventor  Insolvent,  he  has  the  legal  right 
to  diKpose  of  hfs  property,  and  If  he  does 
BO  honestly,  and  honestly  applies  the  pru- 
ffeeda  in  the  discharge  of  bis  iudebteduess, 
be  has  full  right  to  du  so.  But  any  trans- 
fer to  put  tbe  property  beyond  the  reach 
of  creditors,  or  to  reserve  henefltii  to  h!ra- 
eelf.  Is  fraudulent;  hence  the  question,  as 
before  said, Is  the  Intention,  and  this  must 
be  determined  from  all  the clrcnmstanues. 
In  the  mnnagement  of  the  property,  and 
the  application  of  it  by  the  parties  preced- 
ing the  assignment,  we  find  no  evidence 
whatever  of  misapplication  or  fraadulent 
disposition.  It  is  not  contended  In  Argu- 
ment that  there  was  not  a  bona  fide  use 
of  the  assets  In  the  payment  of  legitimate 
indebtedness,  nor  is  there  any  evidence  or 
claim  that  tbe  debtors  were  to  have  any 
resulting  benefits  from  any  of  the  transac- 
tiona.  Ho  long  as  a  debtorretalnncontrol 
of  bis  property,  he  can  legally  prefer  one 
creditor  to  another.  Even  If  Insolvent,  he 
can  pay  to  ont  the  entire  indebtedness, 
to  another  nothing,  and  sueh  discrimina- 
tion is  legal.  A  careful  review  of  all  the 
teritlmony  falls  to  show  that  adoilarwas 
mlnapplied.  It  only  tthons  that  some  were 
paid,  and  others  were  not;  that  the  debt- 
ors had  exercised  the  legal  rightofelection 
and  dtticrlminatinn.  Consequently ,  the 
first  clause  of  the  paragraph  upon  which 
the  attachment  was  baned,  viz.  "that  de- 
feud  a n ta  had  fraudu lently  con veyed.  trans- 
ferreil,  and  aMHigned  their  property  •  •  • 
BO  as  to  hinder  and  delay  creditors."  was 
absolutely  unsustafned  by  any  evldenno. 
Tbe  following  Is  section  186,  Mills'  Ann. 
St.:  "No  assignment  shall  be  Invalid  be- 
cause of  mlsupproprlation  of  the  proper- 
ty of  (he  debtor  by  htm,  prior  to  the  ae- 
Blgnnient,  but  the  assignee  may  recover 
such  property,  if  so  misappropriated  In 
fraud  of  this  act.  But  nothing  in  this  act 
contained  shall  Invalidate  any  ct>nvey- 
ance  or  mortgage  of  property,  real  or  per- 
sonal, by  the  debtor,  before  the  assign- 
ment, made  In  good  faith,  for  a  valid  and 
valuable  consideration. " 
lo  attempted  support  of  the  second 


clanso  of  the  affidavit  for  an  attaebment, 
vii.  "are  about  to  fraaduleatly  transfer 
convey,  and  assign  their  property  and 
effects  so  as  to  hinder  or  delay  their  crtd- 
Itors, "  the  evidence  was  of  an  Intention  to 
make  a  general  assignment  for  the  benefit 
of  all  creditors,  which  was  done  themorn- 
jng  after  tbe  suing  out  ol  the  attachment 
In  this  case.  A  general  assignment  by  a 
debtor  of  all  his  property  for  tbe  benefit  of 
all  his  creditors  i^i  not  a  fraudulent  dispo- 
sition of  property  furnishing  ground  for  an 
attachment,  when  It  is  made  honestly  and 
bona  fide.  To  vitiate  It  there  must  be 
traudulfut  Intention,  followed  by  irregu- 
lar and  fraudulent  disposition  of  the  prop- 
erty, or  a  failare  to  convey  all.  In  other 
words,  there  must  be  either  a  reserTation 
of  property,  or  such  a  dtspoHitlon  of  it 
that  the  proceeds  will  inure  In  some  way 
to  the  benefit  of  the  assignor.  If  made 
fully  and  in  good  faith.  It  is  not  only  a 
proper  and  le^ifal  application  of  assets, 
but  an  equitable  one.  preventing  tbe  seq- 
uestration and  Bacriflee  of  tbe  estate  by 
n  few  at  the  expense  of  the  many,  and,  al- 
though it  may  operate  to  hinder  and  de- 
lay creditors,  it  la  no  ground  fur  attach- 
ment. The  fandamental  prlnclplea  are 
that  "  the  debtor  munt  devote  all  his  prop- 
erty absolutely  to  the  payment  of  hie 
debts;  reserve  no  control  for  himself," 
(Blgga  T.  Murray,  3  Johns.  Ch.  565;) 
"must  provide  for  no  benefit  to  himself 
other  than  what  mdy  result  from  tbe  pay- 
ment of  his  debts;  Impose  no  condition 
upon  the  right  of  the  creditors  to  partici- 
pate In  the  fund;  authorise  no  delay  up- 
on the  part  of  the  truatee,"  Lutkins  v. 
Alrd,  6  Wall.  79;  Bank  t.  Tatcott,  19  N.  T. 
148.)  A  very  careful  examination  of  all  the 
evidence — and  a  very  wide  range  was 
properly  allowed — falls  to  show  that  any 
of  the  rules  or  controlling  canons  were  vi- 
olated, and  that  there  was  not  a  full, com- 
plete, and  abaolnte transfer  olall  tbe  prop- 
erty for  the  t)enefit  of  all  creditors.  We 
can  find  oo  evldcncenpon  which  tbe  verdict 
could  be  based,  and  conclude  that  it  must 
have  been  the  result  of  bias  or  prejudice 
on  the  part  of  the  Jury,  or  that  the  Jury 
wa4  minled  in  regard  to  the  law  by  the  la- 
Htructions  of  the  court. 

It  Is  in  evidence  that  on  the  day  this  ac- 
tion was  ctimmeuced,  and  tlie  day  preced- 
ing tlie  assignment,  Mr.  Hunter,  mana- 
ging partner  of  the  firm,  in  conversation 
with  the  husband  of  appellee,  said  that 
If  he  could  not  get  money  they  would  liave 
to  go  to  the  wall;  "that  heliad  consider- 
able ditch  atock.  and  he  would  diKpose  of 
It,  and  he  would  have  from  ten  to  twenty 
thousand  dollars  left,  and  I  need  nor  be 
alarmed  about  my  money."  .Again : 
''He  said  he  would  have  SIS.OOO  or  f  20.000 
left  after  be  settled  np  his  business. " 
This  waa  tbe  only  evidence  In  the  case  up- 
on which  any  question  of  fraud  was  at- 
tempted to  be  predicated,  and  the  only 
basis  for  the  Instructions  of  the  court  sal>- 
mitting  tbe  question  of  fraud  to  the  Jury. 
It  is  claimed  that  this  expression  of  a 
hope,  opinion,  or  expectation  of  having 
a  balance  left  after  full  payment  of  delita 
was  a  badge  of  fraud,  and  the  qnestlon 
was  aubmitted  to  tbe  Jury  by  the  Inatruc- 

tlOttS. 
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The  liiBtnictlon  on  which  the  aercDtb 
aBslgnment  of  error  la  baned  1b  (an)ty.  It 
to  In  conflict  with  the  atatnte  which  pro* 
Tl(lee"tbat  any  person  may  make  a  Ken- 
eral  asBlsnment  of  all  his  property  for  the 
benefit  of  all  his  creditors."   The  right  la 
Beltber  modified  nor  restricted,  nor  Is  the 
qnefltinn  of  BolHciency  or  eurplan  or  inade- 
quacy made  a  factor.   The  riKht  tn  make 
the  BBBiftnment  Is  abaolote,  reKardlem  of 
■nch  considerations.  As  before  Htated,  It 
Is  only  necessary  that  It  should  be  full  and 
complete,  a  bona  tide  conveyatioe  of  all  the 
debtor's  property  for  tlie  benefit  of  ail  his 
creditors,  these  being  theoniy  requisites  or 
tests  of  validity.    In  order  to  vlilatethe 
asHlgnment,  It  must  be  found  lavklnff  in 
one  of  the  esaentlals.  The  expreued  ex- 
pertation  of  a  remaining  surplus  could 
In  no  way  affect  It.  nor  could  the  desire  to 
protect  It.    A  man  can  make  a  legal  as- 
signment, although  hlB  nsseta  may  be  In 
value  four  times  the  amount  of  Indebted- 
Desfl.   Such  being  the  law,  It  was  error  to 
■nbmit  to  tlie  jury  the  question  of  motive 
in  regard  to  a  supposed  surplus.  The 
language  la  alBo  nnfortonate.  It  Is:  "Be* 
lieved  at  the  time  the  assignment  was 
made  that  there  was  enough,  or  moi*e 
than  enough, property  in  said  firm, to  pay 
all  indebtedness,  and,  If  judiciously  man- 
aged, there  would  be  H  surplus  left  altpr 
paying  all  debts,  and  thai  one  of  the  mov- 
ing reasons  lor  the  making  of  sncn  asstgn- 
meut  was  the  protection  of  soch  surplus, 
tinch  facta,  Id  connection  with  the  assign- 
ment, are  a  badge  of  fraud,  and  indicative 
of  an  Intent  to  convey  property,  so  as  to 
delay.hlnder,  or  defraud  ciertitors."  This 
narrows  and  restricts  the  law.  Introduces 
a  new  element,  and  not  only  submits  a 
question  of  motive,  but  clearly  Indicates 
that  the  assignment  may  be  Invalid  be- 
cause coupled  vlth  the  motive.  I  can  find 
no  authority  where  the  expectation  of  a 
snrplus  after  the  full  payment  of  ilehts  is 
declared  to  be  fraudnlent  or  a  badge  of 
frand.   "It  can  seldom  be  the  duty  of  the 
court  to  Instruct  the  jury  that  a  single 
tact  will  warrant  the  jury  infindiugfradd. 
All  the  facts  snrroundlng  the  transaction 
must  be  taken  Into  account  colieetively." 
Sleeper  v.  Chapman.  121  Mass.  404. 

For  the  same  reasons  the  modification 
and  addition  to  the  Instruction  assigned 
In  the  ninth  assignment  uf  error  Is  errone* 
ons.  Tbare  w«e  no  evidence  upon  which 
the  Instructious  in  regard  tn  fraud  could 
be  predicated;  hence  the  giving  of  them 
was  erroneous.  Allen  v.  Eldridge,  I  Coio. 
288; -Thatcher  v.  Kaucher,  2  Colo.  6!)9; 
Lawson  v.  Van  Auken,  6Colo.52:  Burlock 
V.  Cross.  16  Colo.  162,  26  Fac.  fiep.  142. 
The  finding  and  judgment  snatalnlog  the 
attachment  must  be  reversed. 


(M  CM.  J45) 

NELSON  V.  BREEN  et  aL    (No.  18,012.) 
(Sivrenie  Coart  of  California.    May  12,  1893.) 

Constable 8—M I I.B AOS  Tees. 
St.  1889,  p.  297.  (County  Government 
Act,)  §  201,  Bubd.  14,  provides  that  couatables 
in  counties  of  the  thirty-ninth  clasa  shall  receive 
"such  fees  aS  are  now  or  may  hereafter  be  al- 
lotved  b.v  law,  except  that  the  constable's  mile- 
Efie  shall  not  exceed  2S  cents  for  each  mile  trav- 


eled in  f^iue  only,  in  flie  discharge  of  the  (du- 
ties of  his  office."  Under  St.  18^70,  p.  148, 
the  law  in  force  when  the  county  government 
act  was  passed,  constables  were  entitled  to  30 
cents  per  mile  for  the  distance  traveled  for  the 
purpose  of  arresting  a  prisoner,  and  also  for 
conveying  bim  to  the  ma^strate  or  to  jail  after 
the  arreat.  Held,  that  the  only  change  in  the 
compensation  of  constables  intended  by  the 
lata  act  was  to  reduce  th^  mileage  from  30 
cents  to  25  cents  par  mile. 

Department.  1.  Appeal  from  superior 
court,  Merced  county;  J.  K.  Law,  Judge. 

Aetloii  by  one  Nelson  againat  Breen  and 
others.  From  the  judgment  entered,  plain- 
tiff appeals.  Affirmed. 

Brerklnbrldge  &  Peck,  for  appellant. 

W.  A.  Nygb,  for  respondents. 

HARRISON,  .T.    The  question  Involved 
on  this  appeal  is  the  right  of  a  consiable 
in  Merced  county  to  charge  mileage  for  the 
distance  traveled  forthe  purpose  of  arrest- 
ing a  prisoner,  and  also  for  conveying  him 
to  Jail  after  hla  arrest.  The  question  waa 
decided  In  the  afUrmatlve  In  AUt-n  v.  Napa 
Co.,  «2  Cal.  1«7.  23  Pnc.  Rep.  43,  following 
the  d»clHinn  In  t^unnlnghara  v.  Han  Joa- 
quin Co., 49  ChI.  823.  It  Is  contended,  how- 
ever, that  by  subdivision  14  of  section  201 
ol  the  county  government  act  of  ISStf.  (St. 
18S9,  p.  297.)  a  different  rule  ofcompeusn- 
tfon  has  been  presrrllied.  Under  that  sec- 
tion constables  In  counties  of  the  thirty- 
ninth  class,  (which  embraces  Merced  loun- 
ty)  are  authorized  tti  receive  "such  fees  as 
are  now  or  may  hereafter  be  allowed  by 
law,  except  that  the  constable's  mileage 
shall  not  exceed  twenty-five  rents  fur  each 
mile  traveled  In  going  only,  In  the  dis- 
charge of  the  duties  of  his  office."  It  la 
contended  that  undertbis  provision  aeon- 
stable  is  entitled  to  rivelve  mileage  for 
going  only  "  for  the  purpose  of  making  the 
arrest,  and  not  for  afterwards  conveying 
Mm  to  Jail.    We  are  of  opinion,  however, 
that  thelegislature  In  tended  by  this  section 
tochange  only  the  rnteof  mileage,  and  not 
the  subjects  for  nhlch  It  should  be  re- 
ceived,and  that,  it  It  had  Intended  to  make 
any  other  ctannge  than  the  rnteof  mileage, 
it  would  have  expreHsed  Its  iotention  In 
definite  terms.    The  stntute  of  lt«69-70 
(page  148)  was  the  law  In  force  fur  regu- 
lating the  fees  of  constHbles  at  the  time 
when  the  county  gtivernmeut  act  was 
passed,  and  must  he  resorted  to  tor  the 
purpose  of  ascertaining  "such  fees  as  are 
allowed  liy  law;"  and  tlie  construction 
which  that  statute  had  received  at  the 
date  of  the  passage  of  the  latter  act  must 
be  held  to  have  lieen  intended  by  the  legis- 
lature when  it  was  adopted  as  tht>  meas- 
ure of  compensation  tor  couHtttbles.  In 
Cunningham  v.  San  Joaquin  Co.,  supra, 
the  court  held  that  the  words  "in  going 
only,"  as  used  In  that  statute,  applied 
only  to  executing  a  warrant  of  arrest,  for 
the  reasou  that  "executing  a  warrant  of 
arrest"  and  "  taking  a  prisoner  before  a 
magistrate,  or  to  Jail,"  were  meniiuned  as 
Heparate  and  distlDct  acts  to  be  done  by 
the  officer,  and  therefore  that  the  officer 
was  eutltled  to  mileage  for  his  travel  In 
both  directions;  and  this  construction 
waa  followed  In  Alien  v.  Napa  Co.,  supra, 
in  a  case  In  which  the  right  of  a  constable 
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to  mileage  was  InvoJTed.  Tbe  propoedttMi 
tliat  Bection  201  authorizes  the  wnstable  to 
receive  only  the  same  "fees,"  but  that  for  the 
purpose  of  estimating  "mUeage"  a  new  rule 
Is  prescribed,  1b  untenable.  The  act  of 
1869-70  does  not  In  terms  authorize  con- 
stables to  charge  any  mileage,  the  provision 
being,  (section  23:)  "For  all  other  services 
the  same  fees  as  are  allowed  to  sheriffs  for 
similar  services;"  and  in  cOnstruli^  this  pro- 
vision. In  Allen  v.  Napa  Co.,  it  was  heLA  that 
by  virtue  thereof  constables  were  entitled 
to  receive  the  same  mileage,  as  well  as  fees, 
that  sheriffs  were  authorized  to  receive. 
*The  duties  of  his  office,"  in  the  discharge 
of  which  the  constable  Is  entitled  to  receive 
mileage,  are  the  same  duties  as  those  which 
are  referred  to  in  the  act  of  1869-70,  and 
the  milage  for  which  a  constable  is  to  be 
allowed  compensation  is  the  same  as  that 
for  which  provision  Is  made  In  that  statute. 
The  construction  asked  for  by  the  appel- 
lant would  require  us  to  hold  that  the  pro- 
vision In  that  act,  that  'In  serving  a  sub- 
poena or  venire,  when  two  or  more  Jurors 
or  witnesses  live  In  the  same  direction,  but 
one  mileage  shall  be  charged,"  has  also  been 
abrogated.  Such  a  construction  would  be 
manifestly  Inconsistent  with  the  apparent 
intention  of  the  legislature.  We  hold,  thert^ 
fore,  that  the  only  change  In  compensation 
of  constables  which  the  legislature  intended 
by  the  above  provision  of  the  county  gov- 
ernment act  was  to  reduce  their  mileage 
from  30  cents  to  25  cents  per  mile,  but  that 
the  subjects  for  which  they  are  entitled  to 
such  mileage  are  the  same  oa  existed  when 
the  act  was  passed. 
The  judgment  1b  affirmed. 


We  concur:  PATBRSON,  J.j  GAR- 
OUTTB,  J. 


(98  Cal.  271) 

BURNS  T.  SCOOFFT  et  al.  (No.  14,805.) 

(Supreme  Court  of  California.  May  13,  1883.) 

OPEXixa  Dbfaclt  —  Plbadiso  —  Stkikino  Oc. 
Answer— Am  ENDMBNT. 

1.  Defendant  H.  and  her  attorney  resided 
600  miles  from  the  place  where  the  action  wa« 
pending,  and  several  days  were  required  to 
make  the  journey  between  tbe  two  places.  Six 
days  before  the  time  to  answer  expired,  the  at- 
torney, while  eng'aged  in  drawing  the  answer, 
learned  that  his  brother,  who  wan  among 
strangers,  had  bpen  shot,  and  he  went  to  his 
relief.  A  Burgicn!  operation  wan  necessary, 
and  the  attorney  wa«  compelled  to  remain  with 
his  brother  several  days,  unring  which  time,  as 
he  averred  on  oath,  his  condition  was  such 
that  he  was  unable  to  complete  the  answer  in 
time.  He  sent  a  request  for  a  short  extenflion. 
which  was  refused,  of  which  refusal  he  learned 
when  too  late  to  answer.  Juilgment  was  ren- 
dered against  his  client  by  default.  Hdd,  that 
the  case  was  within  Code  Civil  Proc.  |  473, 
providing  that  tbe  court  may  relieve  a  party 
from  a  judgment  rendered  against  him  through 
his  "excusable  neglect." 

2.  An  answer  wbldi  Ib  ausceptible  of  be- 


in^  amended  by  a  statement  of  facts  known  to 
exist,  and  which  constitutes  a  defense  to  an 
actilHIi*  should  not  be  stricken  out  except  in 
extreme  cases,  and  the  striking  out  of  such  an 
answn-  can  only  be  justified  in  tbe  face  of  facts 
showing  willful  neglect,'  inexcusable  careless* 
nesB,  or  Irreparable  injury  to  plaintiff. 

3.  Where  an  amendment  to  an  answer  li 
allowed,  and  a  delay  is  caused  thereby,  the 
court  may  impose  sudi  terms  as  will  compoi- 
sate  pl^dfl  for  any  injury  he  may  anffer  nom 
the  ^lay. 

Commlsdoners*  ded^on.  Department  1. 
Appeal  from  superior  court,  Del  Norte  coun- 
ty; Jas.  B.  Miirphy,  Judge. 

Action  by  John  Burns  against  Ida  M. 
Soooffy  and  others  to  establish  right  to  pur- 
chase S(Aool  lands.  Judgment  was  rendered . 
for  plaintiff,  and  defendants  Lallah  S.  High- 
ton  and  Mansfield  Lovell  appeal.  Reversed. 

Chas.  B.  Wilson  and  R.  W.  Miller,  for 
appeUant&  L.  F.  Cooper,  L.  F.  Gobom,  and 
Walter  N.  Unforth,  for  respondent 

SBARXiS,  C.  This  Is  an  appeal  by  Hans- 
field  Lovell  and  L,allah  S.  Hlghton,  two  of 
the  defendants  In  the  above-entitled  cause, 
from  a  judgment  in  favor  of  the  plaintiff. 
John  Bums  InsUtuted  the  action  against  Ida 
M.  Scooffy,  Lallah  S.  Hlghton,  Edith  Cook. 
Mansfield  Lovell,  Robert  T.  Cottlngham,  Nel- 
son R.  DooUttle,  and  Harry  3.  Gray,  to  estab- 
lish his  right  to  purchase  from  the  state  of 
California  the  N.  %  of  section  35,  (school 
land,)  In  township  14  N.,  range  1  B.,  Hum- 
boldt meridian,  and  to  have  like  applications 
of  the  defendants,  and  each  of  them,  to  pur- 
cha^  from  s^d  state,  declared  invalid  and 
of  no  effect  The  time  for  answer  by  the 
defendant  Lallah  S.  Hlghton  expired  January 
19,  ISOl,  and,  no  answer  having  been  filed, 
her  default  was  entered  January  20,  1891. 
A  motion  to  set  aside  the  dcfaidt  with  leave 
to  answer  was  refused  by  the  court  and 
Judgment  entered  In  favor  of  plaintiff. 

I  am  of  opinion  tbe  showing  on  the  motion 
to  set  aside  tbe  default  made  out  a  clear 
case  of  excusable  neglect  Defendant  and 
her  attorney  redded  in  San  Francisco,  some 
BOO  miles  from  Crescent  City,  In  the  cotmty 
6f  Del  Norte,  where  the  action  was  pending, 
and  several  days  are  required  to  make  the 
Journey  between  the  two  points.  On  the  13th 
day  of  January,  and  while  the  attorney  of 
defendant  was  engaged  In  drawing  her  an- 
swer, he  received  a  telegram  to  tbe  effect 
that  his  brother  had  been  shot  and  danger- 
ously wounded.  He  at  once  ^nt  to  hla  re- 
lief. A  sui^cal  operation  was  rendered  nec- 
essanr.  and,  the  brother  being  among  stran- 
gers, the  attorney  stayed  at  ids  bedside  for 
several  days,  during  which  time,  as  he  avera 
tmder  oath,  his  phydcal  and  mental  condi- 
tion was  snch,  In  consequence  of  the  condi- 
tion of  hia  brother,  that  he  was  unable  to 
complete  the  answer  In  time.  He  did,  how- 
ever, send  a  request  for  a  ahort  estenMon  of 
time  to  answer,  which  waa  fefused,  and 
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which  refusal  Iw  learned  when  too  late  to 
answer.  IS  there  are  In  the  profes^wi  men 
who*  npon  learning  that  a  brother  has  been 
dangerously  wounded  by  a  would-be  assassin, 
and  who,  upon  being  called  upon  to  go  to 
bis  relief  "with  a  carriage  and  a  doctor," 
fail  to  do  BO,  and  subordinate  the  duties  of 
humanity  and  the  ties  of  khishlp  to  the  ur- 
gency of  professional  engagements,  they  are 
probably  few  in  number,  and  it  is  to  be  hoped 
iheir  number  will  decrease.  If  the  case  was 
not  one  of  commendable  neglect,  it  was  at 
least  a  case  of  excusable  neglect* 

The  affidavit  of  Henry  B.  Hlghton  on  be- 
half of  defendant  shows  a  state  of  facts 
which,  if  established,  constitutes  a  valid 
cause  of  action  and  defoise  on  the  part  of 
the  defendant  Blghton  as  against  idalntiff. 
Had  the  application  been  made  at  an  earlier 
day.  and  had  It  been  accompanied  by  the 
proposed  answer,  it  would  certainly  have 
commended  itself  more  strongly  to  our  sense 
of  Jnatlce.  The  delay  did  not,  however,  ex- 
tend l>eyond  the  statut(»7  period  of  six 
months,  within  which  the  court  is  author- 
ized to  intervene,  and  the  difficulty  of  com- 
munication with  the  place  of  trial  affords 
some  excuse  for  a  delay  which,  under  other 
circumstances,  might  be  regarded  as  fatal  to 
the  application  for  relief. 

Defendant  LoveU  answered  in  due  time, 
Ketting  out  his  application  to  purchase  the 
land  in  dispute,  and  showing  that  his  ap- 
plication was  filed  in  the  office  of  the  sur- 
veyor general  March  27,  1889,  but  failed  to 
aver  that  within  Mx  months  thereafter  he 
demanded  an  approval  of  his  application,  or 
made  a  demand  of  on  order  of  reference, 
or  that  a  reference  to  a  court  had  been  had, 
as  required  by  section  3498  of  the  Political 
Code.  On  motion  of  plaintiff's  counsel  his 
answer  was  for  tlils  cause  stricken  out  As 
the  application  to  purchase  became  void 
at  the  expiration  of  six  months  unless  the 
action  indicated  was  taken,  it  was  necessary 
to  arer  it  to  have  been  so  taken,  and  with- 
out it  the  answer  was  fatally  defective.  After 
the  motion  to  strike  out,  and  before  Judg- 
ment, defendant  nskcd  leave  to  file  an  amend- 
ment to  the  answer,  to  bo  verified  by  one 
of  the  attorneys,  then  and  there  averring 
upon  information  and  beUet  that  Lovell,  on 
the  20th  day  of  September,  1889,  did  de- 
mand ot  the  surveyor  general  an  approval 
of  his  application  to  purchase,  etc.  Pend- 
ing the  hearing  of  the  motion,  attorneys 
for  defendant  offered.  If  the  proposed  amend- 
ment was  deemed  insufficient  by  reason  of 
being  on  information  and  hellet.  instead  of 
podtive,  and  as  within  the  Imowlc^'-je  of 
defendant,  to  answer  in  podtive  form,  if 
given  time  to  send  tbe  answer  to  defendant 
for  verification,  who  was  at  San  Francisco, 
and  not  present  In  court;  all  of  which  was 


'Code  CiYil  Proc.  I  473,  provides  that  the 
coart  may  relieve  a  party  from  a  judgment  ren- 
dered a^nst  him  through  liis  excusable  neg- 
lect. 


refused.  The  affidavits  In  support  of  the  mo- 
Uoa  showed  that  tbe  omlsaloa  of  the  allega- 
tl<»is  from  tbe  answer  was  In  all  probability 
an  ovend^t  on  the  part  of  the  attmney  who 
drew  the  pleading.  Experi«ice  shows  that 
in  the  attainment  of  justice  by  resort  to  Judi- 
cial tribunals  amendments  to  pleadings  are  of 
ever  recurring  necessity;  and  the  tendency 
of  Judicial  decisions  should  be,  and  Is,  towards 
liberaUty  In  permitting,  where  it  can  be  done 
without  worlting  great  delay,  such  amend- 
ments as  facilitate  the  production  of  all  the 
facts  bearing  upon  the  questions  involved. 
Our  Code  looks  to  liberally  In  Uiis  matter, 
and  the  action  of  our  courts  tends  In  the 
same  direction.  To  strike  out  a  pleading, 
which  is  susceptible  of  being  amended  by  a 
statement  of  facts  known  to  exist,  and  which 
constitute  a  cause  of  action  or  defense  to  an 
action,  is  a  harsh  proceeding,  and  should  only 
be  resorted  to  in  extreme  cas^.  To  refuse 
permission  to  answer,  with  a  valid  defense  In 
hand,  can  only  be  jtistifled  in  the  face  of 
facts  showing  willful  neglect,  inexcusable 
carelessness,  or  Irreparable  Injury  to  plaintiff. 

The  drift  of  opinion  In  this  court  from  an 
early  date  has  favored  a  broad  liberality, 
rather  than  severely  technical  tendencies,  on 
this  subject  Connally  v.  Peck,  3  Cal.  75; 
Tyron  v.  Sutton,  13  Cal.  494;  Peters  v.  Foss, 
16  CaL  357;  Lestrade  v.  Barth,  Ift  Cal.  6G0; 
Hooper  V.  WeUs,  Fargo  &  Co.,  27  Cal.  35; 
Plerson  v.  McCahlll,  22  Cal.  127;  Stringer  v. 
Davis,  30  Cal.  318;  Klrstehi  v.  Madden,  38 
Cal.  168;  Bank  v.  Stover.  60  Cal.  395; 
Sharon  v.  Sharon.  77  Cal.  105,  19  Pac.  Rep. 
230;  Railroad  Co.  v.  Purcell,  77  Cal.  72,  18 
Pac.  Rep.  886;  McPherson  v.  Weston.  85 
Cal.  93,  24  Pac.  Rep.  733;  Chatfteld  v,  Wil- 
liams, 85  Cal.  518,  24  Pac.  Rep.  839.  The 
case  last  dted— Chatfield  v.  Williams— is  in 
most  respects  similar  to  this.  There,  as  here, 
the  answer  had  been  on  file  for  monthf), 
without  demurrer  or  motion  to  strike  out, 
and  no  notice  was  given  until  the  parties 
were  ready  for  trial  upon  the  merits.  In 
that  case  the  amendment  sought  did  not 
necessitate  a  continuance,  while  here  it  would 
have  done  so.  In  commenting  upon  that 
point  however,  the  court  said:  "It  does  not 
appear  that  any  delay  would  have  been 
caused  by  the  proposed  amendment;  but  if 
there  had  l>een,  the  court  could  have  re- 
quired an  Immediate  amendment  and  im- 
posed terms  commensurate  to  the  time  and 
expense  of  the  continuance."  These  remarks 
of  the  court  are  pertinent  to  the  case  in  hand, 
and,  had  the  court  allowed  the  amendment 
upon  such  terms  as  would  have  compensated 
plaintiff  for  all  the  detriment  he  suffered  in 
consequence  thereof.  It  might  properly  have 
I>een  said  in  response  to  any  objection  that 
the  mistakes  and  misfortunes  of  defendants 
or  their  attorneys  should  not  result  In  In- 
jury to  plaintiff.  I  am  of  opinion  the  Judg- 
ment appealed  from  should  be  reversed, 
and  the  court  below  directed  to  permit  the 
defendant  Lallah  S.  Hlghton  to  tile  her  an- 
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«wer.  and  ttie  defendant  HansOeld  LoveU 
to  amend  hia  anawer  br  setttug  np  In  posl- 
tlve  terma,  and  not  upon  Intormatlin  or  be- 
lief ib9  allegationa  aet  oat  In  hla  proffered 
ampndniftnt. 

We  etmenr:  TBtfPljit  a;  BBLCHER,  a 

PBR  OUItlAM.  For  the  reaaons  i^ren  in 
the  fores«^  opinion  the  Judgment  appealed 
from  la  reversed,  and  the  court  below  Is 
directed  to  permit  the  defendant  Lallah  S. 
Hightcm  to  file  her  answer  within  30  days 
after  flUng  remittitur,  and  the  defendant 
Mon^eld  Lovell  to  amend  his  answer 
aettlng  np  in  posltlTe  terms  the  allegationa 
«t  ont  In  Ua  proffered  amendmenL 


GRIPFIN  T.  SCOOFPT  et  al.  (No.  14306.) 
{BajHema  Ooort  of  Califwnia.  May  18,  1893.) 

Departmrat  1.  AKieal  fimm  ■nperiw  eoort, 
Del  Norte  coantr;  Jaa.  E.  Moridiy,  Jadn; 

Action  by  Darld  B.  Griffin  against  Ida  M. 
Soooffy  and  others  to  eatablish  right  to  pnr- 
diase  school  lands.  Judgment  was  r«idered 
for  plaintiff,  and  defendants  lAllah  S.  Highton 
and  Mansfield  Lorell  appeal.  Reversed. 

Ghas.  B.  Wilson  and  R.  W.  Miller,  for  ^ 
Drilanta.  L.  F.  Comer,  L.  F.  Cobvm,  and 
Walter  N.  Unfmrtb,  for  respondoit. 

,PER  CURIAM.  This  cause  Is  In  all  re- 
n>ects,  -except  In  the  name  of  the  plaintiff  and 
the  land  sought  to  be  purchased,  a  countenuut 
of  Burns  v.  Scooffy,  (No.  14.8U5,)  33  Pac.  Hep. 
86,  (this  day  decided  on  appeal.)  Upon  the 
anthoritr  of  that  ease»  and  for  the  reasons  glT- 
en  In  the  (^nion  therein,  the  Judgment  ap- 

Kaled  from  nerein  is  rerersed,  and  the  court 
low  directed  to  permit  the  defendant  Lallah 
S.  Highton  to  file  her  answer  within  30  days 
after  filing  remittitur,  and  the  defendant  Mans- 
field Lovell  to  amend  his  answer  as  per  his  mo- 
tion th«»refor,  heretofore  made  In  the  court  be- 
low, except  that  the  allegationa  in  such  amend- 
meat  be  positiTe  in  form*  and  not  on  iaforma- 
tira  or  beUet 
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LOAN  ASS'N.    (No.  18.092.) 
OSnpreme  Court  of  California.  May  12,  1803.) 
Efjnin— RisoissiOK  —  Fkauduuekt  KBPBBsmTa 

TIONS. 

1.  In  an  actlMi  hy  Ihe  rendee  to  resdnd  a 
purchase  of  land  on  the  ground  of  fraoduleot 

representations  by  the  vendor,  where  the  flod- 
Ings  show  facts  Indicating  ttuit,  because  of  the 
fraud,  plaintiff  has  been  injured  many  thousand 
dollars,  they  support  a  Judgment  for  plaintiff, 
though  no  specinc  amount  of  damages  is  found. 

2.  In  an  action  by  the  vendee  to  rescind 
the  purchase  of  a  vineyard  because  of  fraudu- 
lent representations  by  the  vendor,  where  it  ap- 
pears that  when  plaintiff  visited  the  premises, 
prior  to  the  purchase,  the  vines  were  not  suffi- 
dentty  developed  for  any  person,  not  an  expert, 
to  learn  their  condition  except  by  a  critical  ex- 
amination; that  plaintiff  was  prevented  from 
making  each  examination  by  the  misrepresenta- 
tions of  defendant's  employe,  and  was  pre- 
vented from  seeking  information  from  a  formw 
9wnw,  who  was  on  the  premises,  by  repre- 
sentations that  the  latter  was  opposed  to  leav- 
ing the  place,  and  by  snch  inqniry  the  trade 
was  liable  to  be  broken  np^— thm  Is  no  pre- 


snmptton  that  plaintiff  relied  on  his  own  Judg- 
ment In  making  the  purchase.  Instead  m  «■ 
the  repres«itati(»is  made  hj  defendant. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Placer  cooutr; 
A  P.  Catlin,  Judge. 

Action  by  F.  S.  Walnscott  against  th« 
Occidental  Building  ft  Loan  AssocLatlon  to 
rescind  a  purchase  of  land.  Plaintiff  had 
Judgment,  from  irtilch,  and  an  order  deny- 
ing a  new  trial,  defendant  aiweala.  Af- 
firmed. 

Robt  T.  Derlln,  for  appellant  K  Btikm 
Holt,  for  respondmt 

SEARLS,  G  This  la  an  action  for  the 
rescission  of  certain  conveyances,  and  Instru- 
ments connected  therewith,  growing  out  of 
an  exchange  of  property  owned  by  plaintiff. 
In  the  county  of  Placer,  for  a  tract  of  land, 
with  vineyard  thereon,  etc.,  owned  by  de- 
fendant, situated  at  Sonoma,  In  the  county 
of  Sonoma.  The  actioa  Is  based  upmk  false 
and  fraudulent  representations  of  defendant 
and  Its  agents,  wherel^  plaintiff  Is  averred 
to  have  been  defrauded.  Plaintiff  had  Judg- 
ment, from  which,  and  from  an  order  doiy- 
lug  a  new  trial,  defendant  pnaecntaa  an 
appeal. 

The  first  point  made  by  appellant  is  that 
the  complaint  doe^  not  allege,  and  the  court 
does  not  find,  that  the  plaintiff  was  dam- 
aged, and  hence  that  the  findings  do  not 
support  the  Judgment  In  view  of  the  doc- 
trine enunciated  by  elementary  writers,  and 
fully  concurred  Id  by  the  courts  of  probably 
every  state  of  the  Union,  It  will  be  readily 
admitted  on  all  hands  that  courts  of  Jus- 
tice do  not  act  as  mere  tribunals  of  con- 
adeuce  to  enforce  duties  which  are  purely 
moral,  and  involving  no  pecuniary  or  tangi- 
ble injury.  Falsehood,  fraud,  and  deceit  are 
not  to  be  commended;  but,  so  long  as  their 
practice  only  Involves  a  question  of  morals, 
the  duty  of  their  extirpation  rests  elsewhere 
than  in  the  courts.  But  when  they  are  made 
use  of  In  the  business  transactions  of  life  to 
accomplish  a  fraudulent  purpose,  as  against 
those  having  a  right  to  rely  upon  their 
truthfulness,  and  who  do  so  rely,  and  are 
thereby  deceived  and  Injured,  courts  inter- 
vene to  redress  the  wrong  and  Injury.  The 
reproof  of  the  moral  delinquency  Is  but  an 
incident,  an  attending  circumstance,  of  the 
paramount  object,  vix.  the  redress  of  the 
injury.  It  Is  said  in  such  cases:  "If  any 
pecuniary  loss  is  shown  to  have  resulted 
the  court  will  not  Inquire  into  the  extent  of 
the  Injury.  It  to  sufficient  If  the  party  mis- 
led hae  been  very  sUghtly  prejudiced,  It  the 
amount  is  at  oil  appreciable."  Pom.  Eq.  Jm*. 
I  808,  and  cases  cited.  Do  the  complaint 
and  findings  of  the  court  show  that  plain- 
tiff was  damaged?  Damage  Is  defined  to 
be  "loss,  injury,  or  deterioration  caused  by 
the  negUgence,  design^  or  accident  of  one 
person  to  another.  In  rei^ect  of  the  latter'* 
peraon  m  propertr."  Black,  Imw  IHcL  ttt 
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"Damage."  The  plural  of  the  word  "dam- 
age" signifies  a  compensation  in  moneys 
for  a  lofls  or  damage.  This  action  is  not 
one  to  recover  damages,— a  money  compen- 
satioi).  Doubtless,  if  plaintiif  has  a  cause  of 
action,  he  could  have  affirmed  the  contract, 
and  sued  for  damages.  He  has,  however, 
elected  to  seek  a  cancellation  for  the  injuryi 
the  damage,  sustained.  A  reference  to  a 
portion,  only,  of  the  findings,  which  follow 
BubstontiaUy  the  allegations  of  the  com- 
pLiint,  but  are  in  some  respects  more  full 
and  explicit,  will.  It  is  thought,  sufilce  to  set- 
tle the  question  of  damage:  (1)  Defendant 
was,  and  since  December,  1S88,  had  been, 
the  owner  of  the  property  conveyed  to  plain- 
tiff. (2)  In  May,  1890,  Its  agent  represented 
to  plaintiff  that  he,  as  agent,  but  without 
disclosing  Ills  principal,  had  authority  to  dis- 
pose of  the  property  for  one  Picltett,  who 
lived  uimn  the  land  as  a  tenant  of  defend- 
ant, and  who  wished  to  sell,  by  reason  of 
his  advanced  age.  (3)  That  the  tract  con- 
tained  43  acres,  when  in  fact  It  contained 
but  37  acres,  a  street  being  Included  in  the 
inclosure.  (4)  That  38  acres  were  set  out  In 
a  vineyard  with  foreign  varieties  of  grapes. 
That  eight  tons  per  acre  was  not  an  im- 
common  yield  of  grapes  from  these  vines 
I>er  annum.  That  the  vines  were  healthy, 
and  free  from  pliylloxera.  That  the  place 
had  yielded  an  average  Income  for  10 
years  of  $2,200  per  year  over  and  above 
all  expenses.  Whereas  the  truth  was 
that  the  vineyard  bad  not  produced  more 
than  18  to  20  tons  of  grapes  per  annum 
for  several  years,  'xhe  vines  had  been  at- 
tacked by  phylloxera  and  other  pests  until 
three-fourths  of  them  were  dead,  and  the 
gross  annual  income  bad,  for  the  last  five 
OT  six  years,  gradoally  decreased  tvom  $1,- 
000  to  9600,  wblcb  was  little  more  than  the 
eqwnse  of  cultivation.  That  the  vineyard 
was  practically  valueless,  and  had  been 
leased  to  Pickett  for  the  year  181M),  who  rc- 
oeired  the  whole  crop  tor  taking  care  of  the 
vineyard.  (5)  These  and  other  statements 
were  false,  and  known  hy  defendant  to  be 
so  when  made,  and  were  made  with  Intent 
to  deceive  and  defrattd  plaintiff.  The  latter 
reUed  upon  their  truthfulness,  and  was  de- 
ceived and  defrauded  thereby  Into  agreeing 
to  purebase  and  in  purchasing  the  property. 
It  Is  bard  to  realize,  in  the  face  of  these 
tajcts,  that  tba  plaintiff  was  not  injured  to 
the  exteat  of  many  tbouBand  dtdlars.  The 
injury  is  shown  to  the  court  by  the  com- 
piaint  and  flndhigs,  and,  although  the  tech- 
nical word  "damage"  Is  hot  used,  the  record 
is  replete  with  apt  expressions  of  like  im- 
port and  significance.  We  find  notiiing  in 
the  cases  dted  and«r  this  head  in  con- 
flict with  the  views  expressed.  Walnwci^t 
T.  Weake.  82  GaL  198,  23  Pac.  Bep.  12, 
passed  off  upon  the  sufficiency  of  the  com- 
plaint, and  the  court  held,  hi  substance, 
<1)  that,  treated  as  on  action  to  rescind  a 
contract*  It  was  fatally  defective.  In  not 


showing  an  offer  on  the  part  of  phdntiff  to 
return  certain  money  received  by  the  plain- 
tiff from  defendant;  (2)  tliat,  viewed  as 
on  action  to  recover  damages.  It  was  lacking 
m  several  elements  essential  to  a  recovery. 
He  who  would  recover  damages  In  a  court 
of  law  must  set  forih  In  an  orderly  manner 
the  facts  showing  his  right  to  recover,  and 
the  amount  to  wliich  he  is  entitled,  to  the 
exclusion  of  every  presumption  to  the  con- 
trary. In  such  an  action  the  damages  are 
the  essential  thing.  In  an  action  to  rescind 
upon  the  ground  of  fraud,  the  fraud  Is  the 
essential  thing;  and  while  it  must  be  cou- 
pled  with  loss,  injury,  damage,  the  precise 
amount  of  such  damage  is  of  secondary  im- 
portance. Had  plaintiff,  in  Wainright  v. 
Wcske,  averred  a  tender  of  the  money  re- 
ceived by  him,  and  demanded  the  return  of 
bis  notes  and  property,  his  complaint  would 
have  contained  sufficient  to  entitle  liim  to  a 
rescission  of  the  ui^reement.  Morrison  v. 
Loda,  39  Gal.  385;  Bailey  v.  Fox,  78  CaL 
398,  20  Pac  Rep.  868;  Marrlner  v.  Denni- 
son,  78  CaL  202,  20  Pac.  Rep.  386.  Purdy 
V.  BuUord,  41  Cal.  444.  differed  in  essential 
particulars  from  the  case  in  hand. 

The  second  position  taken  by  appellant  Is 
that,  no  matter  what  representations  are 
made  In  reference  to  the  character  and 
value  of  the  property  by  a  vendor.  If  the  pmv 
chaser  visit  the  property  Itself,  It  being 
land,  prior  to  the  sale,  and  makes  a  personal 
examination  of  It  touching  thojse  represen- 
tations, he  will  be  presuuned  to  rely,  nut  up- 
on the  representations,  but  upon  his  own 
judgment  in  making  the  purchase.  Farrar 
V.  Churchill,  135  U.  S.  009,  10  Sup.  Ct  Rep. 
771,  sust^ns  the  proportion  contended  for; 
but  In  the  same  connection  It  Is  proper  to 
say  that  this  rule  must  be  taken  subject  to 
the  proviso  that  the  vendor  does  notiiing 
to  prevent  his  Investigation  from  being  as 
full  as  he  chooses.  Development  Co.  T.  SU- 
va,  125  U.  -JT/J,  8  Sup.  Ct.  itep.  881.  The 
findings  show  that  on  May  5,  ISliO,  plaUitiff, 
with  an  employe  of  defendant's  agent,  vis- 
ited the  vineyard,  but  tiiat  at  that  time  the 
vines,  except  a  few  acres  of  Tokasre,  were 
not  sufficiently  developed  for  any  person 
not  an  expert  viaoyardlst  to  leam  tbelr 
condition,  except  by  close  and  critical  exam- 
ination, or  by  inquiring  of  those  who  knew 
their  condition;  that  plaintiff  was  prevented 
by  the  deceit  and  misrepresentadtms  of  tbo 
employes  &om  making  a  critical  or  dose 
examination  of  the  vineyard,  and  from 
srpeaking  to  or  Inquiring  of  the  former  own- 
er, who  was  on  the  premises  at  the  time, 
and  who  well  knew  the  tacts,  it  being  rep* 
resented  ^t  the  former  owner's  wife  was 
opposed  to  leaving  the  place,  and  If  the 
plaintiff  talked  to  her  she  was  Ualto  to 
break  up  the  trade;  and  mudi  more,  tend- 
ing to  satisfy  and  prevoit  any  examination. 
At  a  later  period  and  before  tbe  deeds  were 
executed,  rimllar  artifices  were  resorted  to, 
with  good  effect,  to  prevent  plaintiff  from 
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again  visiting  the  vineyard,  as  he  desired  to 
do,  and  that,  too,  when  an  examination 
would  have  demonstrated  the  worthless  con- 
dition of  the  vines.  Taken  all  In  all,  It  is 
not  made  to  appear  that  defendant  should 
escape  from  the  eu,ect  of  the  Judgment  The 
offer  to  rescind  was  full  and  complete,  and 
Included  a  return  of  everything  to  which 
the  defendant  was  entitled.  The  rules  ap- 
plicable to  cases  of  this  character  are  suc- 
cinctly stated  by  Lamar,  J.,  In  DevelopmMit 
Co.  V,  Sllva:,  125  U.  S.,  at  page  250,  8  Sup. 
Ct  Rep.  881,  as  follows:  "(1)  That  defend- 
ant has  made  a  representation  in  r^ard 
to  a  material  fact;  (2)  that  such  representa- 
tion Is  false;  (3)  that  such  representation 
was  not  actually  believed  by  the  defendant, 
on  reasonable  grounds,  to  be  true;  (4)  that 
It  was  made  with  Intent  ttiat  it  shoiild 
be  acted  on;  (5)  that  It  was  acted  on  by 
complainant,  to  his  damage;  and  (6)  that 
In  BO  acting  on  It  the  complainant  was  Ig- 
norant of  Its  falsity,  and  reasonably  beUeved 
It  to  be  true."  ITieae  rules,  properly  con- 
strued, exclude  such  statements  as  consist 
merely  of  the  expression  of  opinions,  or 
judgment  honestly  entertained,  and  save  in 
exceptional  cases,  also  opinions  and  state- 
ments of  vendor  In  respect  to  value.  Tested 
In  the  light  of  these  propositions,  the  judg- 
ment and  order  appealed  from  are  correct, 
and  should  be  affirmed.  , 

We  concar:  VANOLIBF,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Jndgraeut  and  or- 
der appealed  from  are  affirmed. 


(3  Cftl.  Unrep.  862} 

KBLLENBERGER  et  al.  v.  MARKET  ST. 

CABLE  BY.  CO.   (No.  15.020.) 
(Supreme  Court  of  California.    May  3,  1893.) 

Ai'i'i  AL— DistHLTuiN  or  Thiai,  Cih  kt. 

Where  the  evidence  Is  dubious  and  con- 
flicting, the  court  on  appeal  will  not,  although 
it  may  differ  in  opinion  with  the  lower  court, 
revise  the  action  of  the  court  below  in  grant- 
ing or  refusing  a  new  trial,  uuless  an  abuse  of 
discretion  is  showa. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  couPt,  city  and  county 
of  San  Friincisco;  John  F.  Finn,  Judge. 

Action  by  Ida  Kellcnberger  and  husband 
against  the  Market  Street  Cable  Railway 
Ooinpany  to  recover  damages  for  personal 
Injuries.  From  an  order  gi'antlng  a  new 
trhil,  defendant  appeals.  AiBrmed. 

B.  L.  Crate,  Frank  Shay,  and  R.  B.  Car- 
penter, for  appellant  W.  H.  n.  Hart,  A.  R 
Cotton,  and  J.  C.  McKee,  for  respondoita. 

SEARL8,  G.  This  la  an  appeal  from  an 
order  granting  a  new  trial.  The  actlcm  was 
brought  to  recover  damages  for  Injuries  al- 


leged to  have  been'  received  by  Ida  Kellen- 
berger,  wife  of  her  coplaintJft,  on  the  8th  day 
of  April,  1890,  while  a  passenger  on  the 
cablecar  of  the  defendant  Plaintiff  was  on  a 
Hayes  street  oar,  the  gripman  of  which,  as 
he  approached  the  crossing  of  the  Sutter 
street  cable  rood  on  Larkln  street,  should, 
it  appears,  have  "let  go,"  or  released  the 
cable,  bat  was  diverted  from  doing  so  by 
the  perilous  situation  of  a  pedestrian  on  the 
track,  and  as  a  result  did  not  let  go  until 
he  went  over  the  pulley,  and  then  could  not 
do  so,  and  the  grip  struck  the  bumper  in  the 
Sutter  street  track,  producing  a  concussion 
by  which,  as  Is  alleged,  plaintiff  was  thrown 
from  her  seat  and  against  one  of  the  seats 
on  the  opposite  side  of  the  car,  and  thereby 
injured. 

Two  Issues  only  of  Imirartance  are  made 
by  the  pleadings:  (1)  Was  defendant  guilty 
of  negligence?  (2)  Was  plaintiff  Injured 
thereby?  Manifestly  both  of  these  Issues 
needed  to  be  answered  In  the  affirmative,  to 
entitle  plaintiff  to  recover.  For  If  defendant 
was  not  negligent,  or  If,  being  negligent, 
plaintiff  was  not  Injured  thereby,  there  is  no 
cause  of  action  The  court  below  must  have 
concluded  that  there  was  evidence  suffldent 
to  establish  the  affirmative  of  both  the  prop- 
ositions, looking  at  the  case  as  presented 
here  upon  the  void  record,  and  It  must  be 
said:  (1)  That  plaintiffs  made  a  case  enti- 
tling them  to  a  verdict.  (2)  The  case  made 
by  the  defense  on  Its  face  was  snfficlwt  to 
fully  justify  the  juiy  In  the  belief  that  the 
Injuries  of  plaintiff  were  simulated,  and  to 
npliold  the  verdict  in  favor  of  def«idant. 
The  opportunity  of- the  court  below  to  de- 
termine as  to  the  credibility  of  witnesses, 
the  bias  and  prejudice.  If  any,  exhibited  by 
them,  and  generally  to  divine  the  truth  In 
the  confficting  evidence  presented,  gave  him 
a  decided  advantage  over  us  when  scekiii^ 
the  same  object.  It  has  long  been  held  that, 
where  the  evidence  Is  dubious  and  conflicting, 
the  supreme  court  will  not,  although  it  may 
differ  In  oidnion  from  the  lower  court,  re- 
vise the  discretion  of  the  court  below  In 
granting  or  refudng  a  new  trial,  unless  there 
Is  abuse  of  such  dlscretlMi.  Taylor  v.  Mo- 
IClnley,  4  CaL  104;  Walton  v.  Magulre.  17 
Cot  02;  Low  T.  MoOallon,  64  Cal.  2.  27  Ffto. 
Rep.  787;  Savage  t.  Sweeney,  63  Cal.  340.  A 
large  number  of  cases  might  be  cited  to  like 
effect,  but  these  wlU  suffice.  Hie  evidence 
presented  a  substantial  conffict,  and  we  are 
not  prepared  to  say  there  was  an  abuse  4^ 
discretion  by  the  court  below  In  granting  a 
new  trial.  The  order  appealed  from  should 
be  affirmed. 

We  concur:  TEM1*LE,  C;  HATNES.  G. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  Is  affirmed. 
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JAOOBS    wai^hb.  ah.  ujtfm 

(Sapnme  Coart  of  OattfiuriU.  Uar  IS.  1S98.) 

Co!(TE8-r  or  KieHT  to  Pubchabb  Stats  Lanm — 
Hew  Tbial  aftsb  Rbvbrsal  an  Appbau 

1.  The  fact  that  ptBlntilTt  bppUcbUod  to 

eorcbuse  Btata  Uiidt  of  KMiie  portion  of  which 
e  ts  in  podseasioD,  has  been  adjudged  Inralid, 
uid  that  it  has  beui  determined  that  he  has  no 
ri«ht  to  parchaM,  makes  him  none  tba  len  a 
ivoper  pa>it7  to  proceedinea  to  detomlne  a  eon* 
teat  Inaugurated  If  a  protest  In  the  sarreyor 

reral's  oSice  asainst  the  purchase  of  the  land 
defendant  Garfield  T.  Wilson,  15  Pao. 
Ttep.  OHO,  74  Cal.  175,  and  Perri  v.  Beaumont, 
27  Tac.  Rep.  634.  91  Cal.  30.  followed. 

2.  Tlie  amendatorr  act  of  1885,  which  does 
aot  require  an  application'  to  purchase  itata 
land,  not  suitable  for  culdration,  to  state  that 
tbe  applicant  is  an  actual  settler,  does  not  coy- 
er aiHHicatlona  made  before  its  enactment,  and 
tender  uanecessarr  proof  that  one  previonslr 
apaijUitt  is  an  actnal  Mttlar,  as  nqnired  by  the 
aUTstatata. 

S.  Wh«»,  on  appeal,  a  new  trial  is  or- 
dered without  limitation  for  a  specified  reason, 
the  new  trial  should  not  be  limited  to  the  one 
issoe  discussed.  Chandler  t.  Bank,  61  Cal. 
401;  4  Pae.  Rep.  502,  05  Cal.  4!)8;  11  Pae. 
Seik  7V1.  14  Pm.  Bap.  S64,  and  7a  ObL  817, 
— dUtincnished. 

Commlssloiien*  dedidoo.  Dqpartmait  1. 
Appeal  tnxn  miperior  coor^  Mendodim  coun- 
ty; Bobert  MoGwrrey,  Jadg& 

ProeeedlnsB  hy  Aimer  D.  JaooDs  against  J. 
BL  Walker  to  detmnlne  dielr  riglit  to  por^ 
diaiw  state  lands.  From  m  Judgment  for  de- 
fendant and  order  denying  a  new  trial,  plaln- 
tur  appeala.  Rerereed. 

T.  14.  OarottaerB,  for  ivpdlant.  J.  A.  Co<9- 
er,  for  respondent. 

TEMFL&,  C.  This  a  contest  in  regard  to 
tbe  right  to  purdiase  state  land,  and.  this  Is 
tbe  second  appeal  to  this  court  90  GaL  43, 
27  Pae  Rep.  48.  On  the  first  trial  it  was 
found  that  plaintiff  in  bis  application  to  pur- 
chase bad  falsely  stated  that  there  was  no 
poaseerion  of  any  portion  of  the  land  adTerse 
to  his  possession.  It  was  found  that  in  ev^ 
ery  other  respect  the  matters  stated  in  his  ap- 
^Icatlon  were  true,  but  because  of  tbe  one 
false  statement  It  was  adjudged  that  bis  ap- 
plication was  biTalld.  This  finding  was  af- 
firmed on  the  former  appeal.  As  to  the  de- 
fendant it  was  said  that  there  was  no  finding 
that  he  was  an  actual  resident  upon  tbe  land, 
nor  did  It  appear  that  there  might  not  be 
swne  part  of  the  land,  equal  to  a  legal  subdl- 
Tlston,  which  was  suitable  for  culttratlon. 
The  Judgment  was  therefore  affirmed  as  to 
plaintUTs  claim,  and  as  to  the  defendant  It 
was  rerersed,  and  a  new  trial  ordered.  Tbe 
complaint  shows  that  the  land  In  dispute  Is  a 
part  of  &  tblrty-slxth  section.  That  the  de- 
foidant  applied  to  purchase  on  the  23d  of 
FebmaiT.  1883,  which  application  was  ap- 
proTed  May  3, 1883,  and  a  certificate  of  pur- 
chase  Issued  to  defendant  June  13,  18S3. 
That  plaintiff  made  his  appUcati<m  May  6, 
1884,  and  at  the  same  time  filed  with  tbe  sui^ 
T^or  general  a  verified  protest  In  writing 


against  the  Issnanoe  of  any  farther  evidenoa 
of  title  to  tbe  defendant  Attacbed  to.  the 
complaint  Is  the  oertlfic&te  of  the  surveyor 
general  to  the  fact  of  the  protest,  and  refer- 
ring the  contest  to  the  oourts  for  determinar 
Hon.  DefOidant's  answtt  fails  to  deny  that 
there  was  a  protest;  and  that  there  waa  la 
found  by  the  court  Yet  respcmdoit  In  hla 
brief  claims  that  plalntUf  has  not  protested* 
and  that  the  contest  was  not  inaugurated  in 
the  state  land  office.  He  contends  that  as  It 
was  adjudged  that  the  plataitifrs  applicatl<Mi 
to  purchase  was  InTsIld,  and  It  has  beean  de- 
termined that  be  has  no  right  to  purcbasev 
tbe  otmtest  Is  ended  so  far  as  plaintiff  is  con- 
cemed,  and  be  is  out  of  tbe  case.  Of  course, 
If  this  be  BO,  plaintiff  Is  not  a  party,  and  can- 
not appeaL  It  would  seem,  also,  that,  U  the 
contest  Inaugurated  by  plaintiff's  protest  la 
ended,  the  courts  have  no  further  Jorisdlctlm 
of  the  matter.  Foi  where  there  Is  no  contest, 
tbe  Burreyor  general  must  himself  determine 
such  questions  as  arise.  As  aattuwlty  for  this 
proposition  he  dtm  Ramsey  t.  Flonmoy,  58 
Cal.  260.  But  that  case  was  expressly  OTer- 
ruled  In  Perrl  r.  Beaumont,  91  Cat  30,  27 
Pao.  Rep.  634.  So  far  as  thl8  question  is  con- 
eemed,  I  aip  nnabie  to  find  any  difference 
whatever  tai  tbe  last^uuned  case  and  this.  In 
both,  the  oontest  was  Inaugurated  by  a  pro- 
test in  the  Bttnr^or  general's  office  by  one 
whoappeared  on  the  face  of  the  record  to  have 
made  no  valid  apidlcatlon  to  purchase,  though 
both  bad  filed  formal  appUcatlMia,  and  both 
were  found  to  be  In  possession  of  some  por- 
tion of  the  land.  And  in  these  respects  both 
oases  seem  to  be  exactly  like  Garfield  t.  TVU- 
son.  74  CaL  ITS,  15  Paa  Rep.  G20.  In  those 
cases  this  point  was  fully  discussed,  and  the 
matter  need  not  be  again  considered.  Ao- 
cordlng  to  those  cases,  plaintiff  is  a  proper 
party,  and  is  entitled  to  be  heard. 

Respondent  further  contends  that  the  speci- 
fications in  the  notice  of  the  motion  for  a  new 
trial,  which  was  made  upon  the  minutes  of 
the  court,  as  to  the  alleged  insufficiency  of 
the  erldmoe,  are  defectlT&  One  Is  to  the  ef-  • 
feet  that  there  was  no  evidence  tending  to 
show  that  the  defendant  was  an  actual  settler 
i^n  tbe  land,  when  he  applied  to  purchase. 
At  the  time  defendant  made  his  appUcatitHi 
to  purchase,  1883,  It  was  necessary  to  state 
In  the  application  that  he  was  an  actual  set- 
tler upon  the  land.  Of  course,  unless  this 
statement  were  true,  he  had  no  valid  appU- 
cation  to  purchase,  and  he  would  be  left  la 
the  same  position  as  the  plaintiff.  Tbe  sta^ 
nte  was  amended  In  1885,  so  that  this  state* 
ment  was  not  required  when  the  lands  were 
not  suitable  tor  cultivation.  This  does  not 
cover  applicatltms  made  before  that  time 
whl<di  were  Invalid  when  made.  This  defect 
in  the  findings  was  noticed  on  the  lost  appeal, 
but  as  It  was  not  Important,  since  a  new 
trial  was  ordered,  the  oonsequ^ices  of  socdi 
failure  were  not  commented  on.  But  this 
was  a  material  issue  on  tbe  last  trial,  and,  if 
there  was  no  evidence  qpm  that  lasne^  tk» 
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case  must  be  rerersed.  This  spedfloatlm  Is 
therefore  sofilclent 

The  statement  shows  that  there  was  no  ev- 
idence whatever  upon  this  subject,  and  that 
there  was  not  because  the  learned  Judge  con- 
cluded that  a  new  trial  was  ordered  only  np- 
on  the  one  Issue,— whether  the  land  was  suit- 
able for  cultlratlon.  - 1  see  no  warrant  for 
such  a  conclusion.  The  Judgment  here  or- 
dered a  new  trial,  and  there  was  no  hint  at 
any  restriction  as  to  the  scope  of  such  new 
trial.  The  order  is  In  the  usual  form,  and 
th«e  Is  no  more  Justification  in  claiming  that 
the  new  trial  was  to  be  limited  than  in  the 
numerous  cases  In  which  the  same  language 
Is  used,  found  In  every  volnme  of  our  Re- 
ports. It  Is  not  uncommon  to  send  back  a 
cause  for  a  new  trial  because  the  court  has 
failed  to  find  upon  some  one  material  issue. 
Yet  no  one  ever  supposed,  because  the  partic- 
ular defect  was  specially  pointed  out  in  the 
opinion,  that  the  new  trial  was  limited  there- 
by to  the  (Hie  issue  discussed.  The  opinion 
is  not  the  judgment,  although  It  may  consti- 
tute the  law  of  the  case.  When  a  new  trial 
is  ordered  without  limitation.  It  must  he  un- 
derstood, as  It  always  has  been,  that  a  new 
trial  is  ordered  In  the  whole  case.  It  is  said 
that  the  court  based  its  action  on  the  case  of 
Chandler  v.  Bank,  which  was  three  times  ap- 
pealed to  this  court  61  Cal.  401;  65  Cal.  498, 
4  Pac  Rep.  502;  73  CaL  317, 11  Pac.  Rep.  791, 
and  14  Pac.  Rep.  864.  I  see  no  similarity  in 
the  cases,  and,  if  the  case  cited  were  autliorl- 
ty  for  the  poEAtlon,  It  would  simply  be  one 
case  against  a  thousand  others  running 
through  the  entire  Reports.  But  that  case  is 
not  authority  for  the  position.  On  the  first 
appeal  the  court  noticed  that  the  findiniJs  sus- 
tained the  Judgment  in  all  respects  except  as 
to  the  matter  of  Interest,  and  it  was  ad- 
Judged  that  the  case  be  reversed,  and  re- 
manded for  further  proceedings  in  accord- 
ance with  the  opinion.  The  doubt  as  to  the 
meaning  of  this  order  arose  from  the  fact 
tiiat  the  court  did  not  award  a  new  trial. 
The  lower  court  did  not  understand  what  the 
further  proceedings  could  be  when  a  new 
trial  was  not  ordered.  It  therefore  refused 
to  retry  the  case,  but  simply  struck  out  cer- 
tain Interest,  which  the  findings  did  not  show 
could  be*  legally  charged,  and  refused  to  re- 
ceive further  evidence  which  would  show 
that  the  Interest  was  authorized  in  accord- 
ance with  the  requirements  of  our  statute. 
A  new  appeal  was  taken,  and  an  opinion  ren- 
dered, which,  as  I  think,  was  unfortunately 
worded.  The  writer  of  the  opinion.  Judge 
Thornton,  thought  it  held  that  a  new  trial 
was  awarded  In  the  whole  case.  But  the  trial 
court  understood  it  as  holding  that  a  now 
trial  was  to  be  had  on  one  Issue  only,  and 
that  conclusion  was  sustained  by  a  majority 
of  this  court  on  the  third  appeal.  Judge 
Thornton  dissenting.  The  case  went  off  upon 
some  unfortunate  use  of  language,  but  on  no 
possible  constnicttcm  Is  It  authority  for  the 
course  pursued  in  this  case,  where  a  new  trial 


was  ordered  without  restriction.  No  such 
new  trial  has  been  had,  and  therefore  a  dis- 
cussion of  other  interesting  questions  suggest- 
ed would  be  premature.  I  think  the  judg- 
ment and  order  should  be  reversed,  and  m 
new  trial  had. 

We  0<mciir:  BEDXHBR,  C;  SBARLS,  O. 

PKR  CURIAM.  For  the  reasons  glveA  In 
the  foregohig  (pinion  the  Judgment  and  order 
appealed  from  are  rereraed,  and  a  new  trial 
ordered. 


(98  Cftl.  281) 
QANCEART  v.  HENRY.   (No.  14.554.) 
(Supreme  Court  of  California.   May  16,  1893.) 
Mortoages — Reuehptiox — Absoluts  Debd-^Ap- 

PEAI.. 

1.  In  an  action  to  have  a  deed  absolute  in 
form  declnrod  a  tnortgape,  and  to  redeem  from 
the  same,  the  complaiot  must  show  that  the 
money  claimed  to  nave  been  secured  by  the 
deed  is  payable.  • 

2.  AiDGndinp  a  complaint  after  a  demurrer 
is  sustained  waives  objections  to  the  ruling  on 
the  demurrer. 

3.  An  order  denying  a  motion  to  strike  out 
a  pleadine,  unless  made  in  the  absence  of  the 

?arty  complaining,  ia  not  withiu  CJode  Civil 
'roc.  S  647,  which  provides  that  certain  de- 
cisions and  orders  are  deemed  to  have  been  ex- 
cepted  to. 

4.  To  establish  that  a  deed  absolute  on  its 
face  was  given  as  Becority  for  a  debt,  the  tes- 
timony, if  parol  in  character,  should  establii^  a 
clear  case. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action  by  Fmnk  (Sanceart  agiil.nst  J.  B. 
Henry  to  have  a  deed  absolute  in  form  de- 
clared a  mortgage.  Judgment  was  rendered 
for  defendant,  and  a  motion  for  a  new  trial 
was  denied.  Defendant  appeals.  Affirmed. 

O.  W.  Bowie  and  A.  H.  Griffith,  for  appel- 
lant "W.  S.  Tinning,  tor  respondent 

SEAIILS.  C.  Appeal  from  a  judgment  in 
favor  of  defendant,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial.  Tbe  action  waa 
brought  to  have  an  absolute  deed  executed 
by  plaintiff  to  defendant  October  4,  1886, 
conveying  a  lot  of  land  in  the  town  of  Alamo, 
county  of  Contra  Costa,  Cal.,  adjudged  to  be  a 
mortgage,  and  to  permltthe  plain  tiff  to  redeem, 
and  to  require  the  defendant  to  execute  a 
deed  of  conveyance  to  the  plaintiff.  The 
complaint,  in  apt  language,  set  out.  In  sub- 
stance, that  on  the  4th  day  of  October,  188G, 
defendant  loaned  him  $400,  plntntifE  to  pay 
Interest  thereon  at  1  per  cent  per  month, 
and  that  as  security  for  the  payment  thereof 
to  defendant  he,  the  said  plaintiff,  executed 
to  defendant  a  deed  of  bargain  and  sale, 
absolute  in  form,  but  understood  and  agreed 
to  be  and  operate  as  a  mortgage,  etc.  The 
complaint  failed  to  show  when  the  $400 
averred  to  have  been  loaned  fell  due,  or 
that  it  was  in  fact  due  and  payable.  Defend- 
ant demurred  to  the  ccHupIaint,  vlUch  de- 
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mmrer  wu  amrtatned  by  the  court,  with 
teftva  to  plaintiff  to  unend,  and  In  due  time 
be  filed  an  amendment  to  bis  complaint 
Defendant  answered  denytnc  an  Oie  aUeesr 
CUnia  ot  tiie  complaint,  avened  ownerdilp  of 
the  oooTeyed  property  In  hlma^.  He  also 
filed  a  croBB  complaint,  ahowlng  ownership 
of  the  premlaea  In  blmselt  possesston  In  idaln- 
tffl  nnder  a  lease  from  month  to  month,  a 
wrongful  holding  orer,  etc,  and  asked  for 
Judgment  of  restitution,  etc  Defendant  filed 
bis  answer  and  cross  complaint  on  the  Sth 
day  of  August,  1880,  and  afterwards,  on  the 
15tli  of  Seiitember,  1880,  without  leave 
of  the  coQTt,  BO  far  as  appears,  he  serred 
and  filed  an  amended  answer  and  cross 
complaint  Plaintltf  mored  to  strike  out  these 
amended  pleadings  upon  the  groaqds  that 
they  were  filed  without  leave  of  the  court, 
and  that  they  were  sham  and  Irrelevant, 
etc.  The  motion  to  strike  out  was  denied 
by  the  court,  and  the  ruling  is  assigned  as 
error.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  tiie 
findings  negative  the  theory  of  the  plalnttff 
that  a  loan  was  made  to  Mm  by  defendant, 
and  the  deed  given  as  security  ^CTefor,  and 
uphold  the  portion  of  defendant  that  the 
transaction  was  an  absolute  sale  and  con- 
veyance absolute,  eta 

The  first  error  assigned  by  appellant  la  that 
the  court  erred  In  sustaining  the  demurrer  to 
the  complaint  There  are  two  answers  to 
this  contention:  (1)  The  court  did  not  err 
In  sustaining  the  demurrer.  1%e  complaint 
failed  to  show  that  the  mtmey  averred  by 
plalntlfC  to  have  been  by  him  borrowed  from 
the  defendant  was  due  and  payable,  non  con- 
stat, but  that  the  action  was  prematurely 
brought  (2)  By  amending  his  complaint 
after  demnrrer  sustained,  plalntifl  waived  the 
error,  if  any,  io  the  ruling  by  the  court.  Oale 
V.  Tuolumne  W.  Co.,  14  Oal.  26. 

The  refusal  of  the  court  to  strike  out  the 
amended  answer  and  cross  complaint  is  as- 
rigned  as  a  further  «rror.  This  assignment  of 
error  cannot  be  Considered,  for  the  reason 
that  an  order  refusing  to  strike  out  a  plead- 
ing is  not  one  of  the  orders  or  decisions 
which  are  deemed  to  have  be«i  excepted  to 
by  secticMi  647  of  the  Code  of  Civil  Procedure, 
except  when  made  in  the  absence  of  the 
party  complaining.  The  record  falls  to  show 
either  that  appellant  euepted  to  tiie  ruling 
«C  tbe  oonrt,  or  that  be  was  absoit  when  It 
was  nude.  No  bill  <tf  noc^thMU  was  pre- 
pared embodying  the  action  of  the  court  in 
the  premises,  without  which  the  notice,  mo- 
tion to  atiike  out,  and  order  of  the  court  re- 
fusing anch  motion,  did  not  become  a  part 
of  me  Judgment  roU  under  sectltHi  6T0,  Code 
CAvll  ProoL  In  Che  statement  m  motion  for 
new  trial  no  allnslon  Is  made  to  the  motion  to 
strike  ont  the  am«ided  pleadings  or  the  ac- 
tion of  tlie  court  thereon.  In  the  assignment 
of  errors  by  oonnsd,  <m  his  motlmi  for  a 
new  trial,  aifd  which,  according  to  the  re- 
cital, were  *^etnws  of  law,  duly  exoepted  to," 


Is  that  *ilie  oourt  erred  In  dmylng  plalntlff'a 
motion  to  strike  out  the  def^dant's  amended 
answer  and  cross  owni^int  in  this  case  filed 
and  served  tbe  12fli  day  of  September,  1890." 
This,  owutdered  as  «n  assignment  or  speoiflr- 
catiMi  of  emx.  Is  soffldent,  bat  tt  aflbrds  no 
proof  that  any  sudi  action  was  ever  had.  It 
may  be  likened  to  an  indictment  or  informa- 
tion In  a  criminal  case,  which  fills  an  Im- 
portant office  In  the  proceedings,  but  whkdi, 
In  the  absence  of  proof,  is  impot^t  to  coo- 
vlot 

The  other  epedflcations  of  error  go  to  the 
stifflclency  of  the  evidence  to  authorize  tbe 
decision  in  favor  of  the  defendant  The  evi- 
dence was  quite  full  as  to  the  nature  of  the 
transaction,  and  wliether  It  was  a  loan  of 
mcmey  by  the  defendant,  and  the  taking  of 
a  deed,  absolute  cm  its  fbce,  merely  as  se- 
curity, or  an  abwrfnte  sale,  was  one  upon 
which  there  was  a  sharp  and  substantial  con- 
flict in  the  testimony.  The  court  below  found 
in  favor  of  defendant,  and  we  are  not  au- 
thorized, under  such  circumstances,  in  dis- 
turbing the  findings.  A  deed  of  conveyance 
absolute  <m  its  face  is  certainly  some  evi- 
dence that  the  transaction  is  what  It  purports 
to  be,  viz.  a  sale.  To  establish  an  equity 
superior  to  the  deed,  and  authorise  a  deter- 
mination that  the  deed  was  given  as  aecuri^ 
for  an  existing  debt,  the  testimony,  if  parol 
in  character,  should  establish  a  clear  case. 
Hopper  V.  Janes,  29  Cal.  19;  H»iley  v.  Hotal- 
ing,  41  Cal.  22.  The  Judgment  and  order 
appealed  from  diould  be  affirmed. 

We  ooncur:  VANOLIEF,  0.;  TEMPLB,  a 

PER  onBIAM.  For  the  reasMis  given  In 
tbe  foregoing  opinion  Oie  Judgmemt  and  order 
appealed  frcwn  are  affirmed. 


(98  Cal.  268) 

OALVIN  V.  OUALALA  IQLL  GO.  (No. 
14.404.) 

(Supraue  Gout  of  California.  May  18,  1893.) 

NSOLIOENCE— SSTTINO  OUT  FlSES— PbBSUMP- 
TIOSS. 

Under  P<d.  Code,  %  8344,  providing  that 
•veiT  person  Degllgently  setting  fire  to  ma  own 
woods,  or  aegUgeDtly  suffering  any  fire  to  ex- 
tend beyond  his  own  land,  shall  be  liable  )a 
treble  damages  to  the  party  Injured,  negtigenoe 
will  not  be  presumed  oecause  the  fire  started 
on  defcQdaars  land. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Maidodno  coun- 
ty; Robert  McQarvey,  Judge. 

Action  by  M.  J.  C.  Galvitt  against  the 
Ooalala  Mill  Company  for  damages  fbr  set- 
ting out'  a  fii&  From  a  Judgment  for  plain- 
tiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

J.  A.  Cooper,  for  appelant  B.  A.  Ftnnll 
and  T.  U  OaiDtberi,  for  reqK»dent 

HAYNES,  a  A^eal  from  the  Judgment, 
and  ftom  an  order  *»"y*"g  defeDdaafft 
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tion  for  a  new  trial.  The  complaint  states 
two  causes  of  action  for  the  destruction  of 
tan  bark,  cord  wood,  etc.  by  fires  alleged  to 
have  been  negligently  set  by  the  defendant 
npoa  Its  own  land,  and  for  Its  own  conroi- 
ience,  and  which  It  negligently  permitted  to 
escape  and  to  extend  to  plaintiff's  land;  the 
first  occurring  October,  1887,  and  the  second, 
July  30,  1S89.  The  value  of  the  property 
destroyed  by  the  first  fire  is  alleged  to  be 
$198,  and,  by  the  second,  $800.  and  treble 
damages  are  prayed  for.  The  jury  returned 
a  verdict  for  the  plalntifF,  and  fixed  the  dam- 
ages at  $77&.  At  the  close  of  plaintiff's  evi- 
dence, defendant  moved  for  a  nonsuit  upon 
several  spedflo  grounds,  the  substance  of 
which  is  tbat  the  evidence  failed  to  show  that 
the  defendant  negligently,  or  otherwise,  set 
fire  to  Its  own.  or  any,  woods,  or  that  It  neg- 
ligently, or  otherwise,  permitted  the  fires  to 
escape  from  its  land.  The  motion  was  de- 
nied, and  defendant  excepted. 

There  was  some  evidence  tending  to  show 
that  the  fires  originated  on  defendant's  land, 
but  none  that  they  were  started  by  the  de- 
fendant, unless  tt  could  be  inferred  from  the 
fact  (Itself  doubtful)  that  they  originated 
on  Its  land.  But,  however  that  may  be, 
there  was  not  a  scintilla  of  evidence  that 
the  fires  were  started  negligently,  or  for  an 
unnecessary  purpose,  or  that  due  care  was 
not  exercised  to  prevent  the  fli-es  from 
spreading  to  other  lands;  and  without  neg- 
ligence, either  In  starting  the  fires,  or  In  per- 
mitting them  to  escape  or  get  beyond  de- 
fendant's lands,  no  recovery  can  be  had. 
Section  3344  of  the  Political  Code  provides: 
"Every  person  negligently  setting  fire  to  his 
own  woods,  or  negligently  suffering  any  fire 
to  extend  beycmd  his  own  laud,  is  liable  in 
treble  damages  to  the  party  injured."  This 
action  was  brought  under  the  above  section 
of  the  Code,  and  the  burden  of  proof  was 
upon  the  plaintiff.  Under  it  the  actual  dam- 
ages sustained  are  trebled,  not  as  a  com- 
pensation to  the  plaintiff,  but  as  a  punish- 
ment to  the  defendant  for  his  negligence; 
not  for  doing  a  lawful  act  in  a  careful  and 
proper  manner,  which,  without  his  fault.  In- 
flicts an  injury  upon  auoth^.  Negligence  is 
the  essential  fact,  and  must  be  pruved.  For 
a  construction  of  section  334-1  of  the  PoUti< 
oal  Code,  and  of  the  other  statutes  cited  by 
respondent,  and  hereinafter  noticed,  see  Car^ 
nler  v.  Porter,  90  CaL  105,  27  Pac.  Rep.  55. 
Respondent  contends,  however,  that  "proof 
of  setting  the-  fire  Is  suOlclent.  and  Is  it- 
self proof  of  negligence,"  and  cites  section 
3&4  of  the  Penal  Code: .  "Every  person  who 
willfully  or  negligently  sets  on  fire,  or  causes 
or  procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  jiratn  on  any  lands,  U 
guilty  of  a  misdemeanor."  This  section  will 
bear  no  such  construction.  It  is  penal,  and 
In  such  statutes  the  word  "wlllfnlly"  means 
urith  evil  Intent,  or  with  legal  malice,  or 
with  a  bad  purpose.  Counsel  for  respondent 
also  cites  the  act  of  February  13,  1872,  for 


the  purpose  of  showing  that  It  is  unlawful 
to  set  fires  In  woods.  But  that  act  relates 
only  to  publlo  lands  belonging  to  this  state 
or  the  United  States,  and  Is  also  penal,  and 
appUes  to  those  who  "shall  wlllfullj  and  de- 
liberately set  fire."  etc  It  is  quite  true,  as 
counsel  say,  that  where  damage  Is  caused 
by  an  unlawful  act  no  negligence  need  be 
proven.  But  the  complaint  does  not  allege 
that  defendant  "unlawfully"  set  the  fire,  or 
unlawfully  permitted  It  to  spread  to  plain- 
tiff's land,  Willie  his  argument  seems  to  con- 
cede that  he  has  not  proven  negligence,  unless 
it  can  be  inferred  from  the  fact  of  the  fire 
having  originated  upon  defendant's  land,  non 
constat  that  the  fire  may  have  been  pm^y 
accidental,  or  occurred  through  the  negli- 
gence of  a  hunter,  or  been  maliciously  set  by 
a  third  person,  for  whose  acts  defendant  is 
not  responsible.  A  plaintiff  must  prove  every 
material  fact  which  goes  to  constitute  his 
cause  of  actloo.  Proving  loss  alone  Is  not 
sutficlent  The  evidence  introduced  by  de- 
fendimt  after  the  moUoa  for  nonsuit  was  de- 
nied did  not  supply  the  defects  in  plaintiff's 
evidence,  and  the  verdict  was  tiierefore  not 
Justified.  The  Judgment  and  order  appealed 
from  should  be  reversed. 

We  concur:  TBMPLB,  d  BRLGHBR,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  order 
appealed  from  are  reversed. 

(B  OsL  liiir^  861) 
OALVIN  T.  GUALALA  UXLL  00.  (No. 
14,414.) 

(Supreme  Court  of  California.  May  13,  1883.) 

NboLIOBKCB— SETTINa  Ul'T  FiRBS  — I'BBBLS  DaM- 

AGK><— MaNXKK  of  FiXISO. 

Since  Pol.  Code,  S  3344,  providing  for 
treble  damages  to  the  party  injured  by  the  n^- 
llgeut  Betting  out  of  Srcs,  (a  silent  as  to  wheth- 
er the  jury  shall  find  Buch  damages,  or  wheth- 
er they  shall  find  the  actual  damage,  aad  the 
court  Bhall  enter  jadKment  for  three  times  such 
amount,  it  ia  immaterial  which  course  is  pur- 
sued, provided  absolute  certainty  ia  attained, 
aad  this  can  be  secured  by  preparing  the  form 
of  v«dict. 

Comndsstouera'  decision.  Department.  1. 
Appeal  firom  superior  court,  Mendodno  coun- 
ty; Robert  HcOarvey.  Judge. 

Action  by  M,  J.  G.  Galvln  against  the 
Oualala  Mill  Company  for  damages  for  set- 
ting out  a  fire.  From  an  order  denyli^  his 
motion  that  Judgment  be  entered  fbr  three 
times  the  amount  named  In  the  Terdlct, 
plalntltt  appeals.  Api»eal  dismissed. 

J.  A.  Cooper,  for  appellant  H.  A.  Powell 
and  T.  L.  Carothers,  for  respoudeuL 

HAYNE3,  C.  This  appeal  Is  from  a  Judg- 
ment rendered  in  fiivor  of  appellant,  because 
of  the  refusal  of  the  court  to  treble  the  dam- 
ages found  by  the  Jury  In  his  tavor.  Hhe 
action  Is  based  on  section  3344  of  the  Politi- 
cal Cod^  and  the  complaint  charges  that  cer- 
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tain  property  of  Qie  plaintiff,  conslBtlng  of 
tan  bark,  cord  wood,  etc,  was  destroyed  by 
a  forest  fire  ne^UfeaUy  started  by  the  de- 
fendant on  Its  own  land,  and  which  defend- 
ant negligently  permitted  to  spread  to  other 
lands,  whereby  said  property  waa  destroyed. 
The  Jury  returned  the  following  verdict: 
"We,  the  jury  in  this  cause.  And  a  verdict 
for  the  plointicr,  and  fix  the  damngea  at 
¥775."  Plaintiff,  before  Judgment  had'  been 
entered,  moved  the  court  for  an  order  direct- 
ing Judgment  to  be  entered  for  three  times 
ttie  amount  named  In  the  verdict,  which  mo- 
tion was  denied,  and  phdntlfT  took  a  bill  of 
exceptions.  The  question  presented  on  this 
appeal  to  of  no  importance,  so  far  as  the 
action  of  the  court,  complained  of,  affects  the 
parties,  inasmuch  as  the  defendant  appealed 
from  the  same  Judgment,  and  from  an  order 
denying  its  motttm  for  a  new  trial,  and  upon 
that  appeal  the  Judgment  and  order  have 
been  reversed.  See  Galvln  r.  Mill  Oo.,  33 
Pac  Rep.  93  (No.  14,404,  this  day  filed.)  How- 
ereTt  In  Tiew  of  the  possibility  of  a  new 
trial,  It  may  be  said  that  the  Code  Is  silent 
as  to  whethec  the  Jury  shall  And  trelde  dam- 
ages, or  whether  they  shall  find  the  actual 
loss  or  damage,  and  the  coort  enter  Judg- 
mmt  for  three  times  that  amount  We 
think  it  immaterial  which  course  to  pursued, 
provided  abs<dtite  certiUntr  to  attained,  and 
Uils  can  be  secured  by  preparing  the  form  of 
the  verdict  Bespondent  on  thto  appeal, 
contends  that  an  Instruction  given  to  the 
Jury  at  plalntlfrB  request  together  with  the 
form  of  tlie  verdict  1^  It  oncertaln  whether 
the  jury  had  trebled  the  damages  or  not, 
and  If  that  were  true  the  motion  was  proper- 
ly denied.  As  ttie  Judgment  has  already 
bem  reversed  upon  defendant's  appeal,  tlils 
appeal  shoold  be  dismissed. 

We  concur:  TSiMPLB,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  appeal  to  dis- 
missed* 


(9S  Cal.  tm 

JORDAN  V.  PAT.  (No.  16,087.) 
(Supreme  Court  of  Calif(wnia.  May  13.  1693.) 
Quirting  Tttlb— Wbo  Mat  Sub  — BnsRAND  axd 

WlPB  —  COMHUNITT  FrOPBRTT  —  IVTBKBST  Or 

Sl-KVITIN'O  HtlBBAKD  —  DSBOS  —  COBSTKUOTIOM 
jL\n  Effect. 

1.  Code  Civil  Proc.  8  1452,  provides  that 
devisees  maf  themRetves,  or  jointly  with  the 
execntor  or  administrator,  tnfllntaio  an  action 
to  quiet  title  against  any  one  except  the  exec- 
utor or  admiDistratur.  HcM,  that  the  grantee 
of  a  deriaee  could  maintain  such  action.  Page 
V.  Tucker,  54  Cal.  121,  distin>nii'<hed. 

2.  Hittell's  Gen.  Lawn.  §§  3r..i4,  3573.  pro- 
viding that  property  acfinired  after  marriage 
l>y  either  husband  or  wife,  except  nuch  as  may 
be  acquired  by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property,  and  on  the  dissolu- 
tion of  the  community  by  the  death  of  the 
wife  the  entire  common  property  shall,  without 
administration,  go  to  the  surrivlDg  husband, — 
declared  a  rule  of  property,  and  titles  already 


vested  were  not  dlstarbed  by  Civil  Code,  I 
164,  as  amended  in  1889,  proridhiB  that  all  oth* 
er  property  acquired  after  marnage  by  both 
hnsband  and  wife  is  community  property,  but, 
in  case  the  conveyance  is  to  e  married  woman 
and  her  husband,  the  presumption  is  that  the 
married  woman  takes  tlie  part  conveyed  to  her 
aa  tenant  iu  common,  unless  a  different  inten- 
tion is  expressed  in  the  Instrument. 

3.  Wmtb  an  undivided  quarter  Interest  in 
land  was  conveyed  to  a  man  and  his  wife,  and 
on  her  decease  he  took  the  community  property, 
Ma  deed  for  an  undivided  half  interest  in  the 
land  should  not  be  construed  to  mean  the  un- 
divided half  of  the  quarter  interest,  but  con- 
veyed all  his  Interest,  since,  as  the  greater 
Includes  the  less,  the  nndlvided  half  necessarily 
Included  thA  undivided  quarter. 

Commissioners*  dedslon.  Department  1. 
Appeal  from  superior  court,  Sonoma  county; 
R.  F.  Crawford,  Judge. 

Action  by  John  Jordan  against  Gliomas  J. 
Fay  to  quiet  title.  From  a  Judgmmt  for 
plalntlCF,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

James  Gartlan,  for  ai>pellant  Uppltt  ft 
Llppitt,  for  respondent 

BELCHER,  C.  The  plalnHflf  commonced 
this  action  on  the  13th  day  of  January,  1891, 
to  quiet  hla  title  to  !547  acres  of  land  in  Sono- 
ma eoanty.  In  the  complaint  filed  Philip  S. 
Fay  was  named  as  a  party  defendant  hut  ns 
to  him  the  action  waa  subsequently  dis- 
missed. The  complaint  alleged  that  the 
plaintiff  was  the  owner  In  fee  simple  abso- 
lute, and  in  possession  of  the  property  de- 
scribed, and  the  answer  of  defendant 
Thomas  J.  Pay,  only  denied  this  allegation. 
The  facts  of  the  case  may  be  briefly  stated 
as  follows:  Edward  P.  Pay,  being  the  own- 
er of  the  undividoil  ttirce-fourths  of  the  proj)- 
erty  described,  died  in  January,  1872,  leaving 
a  last  will  and  testament,  by  which  he  de- 
vised to  Maria  Kate  Fay,  his  wife,  all  of  his 
estate.  The  will  w;a8  admitted  to  probate, 
and  Mrs.  Fay  was  dtily  appointed  executrix 
thereof.  By  the  will  no  power  wag  con- 
ferred on  the  executrix  to  sell  any  property 
of  the  estate,  nor  was  she  ever  authorized  by 
tbe  court  to  make  any  sale  thereof,  nor  wns 
any  sale  made  by  her  ever  confirmed  by  the 
court.  And  when  this  action  was  commenced 
the  administration  of  the  estate  had  not  been 
settled  or  closed.  Prior  to  tlie  time  of  Ed- 
ward P.  Fay's  death,  the  otner  undivided 
one-fourth  of  the  said  property  was  con- 
veyed to  William  Fay  and  Bridget  Fay,  bis 
wife,  for  the  expressed  consideration  of  $500. 
In  December,  1872,  Bridget  Fay  died  intes- 
tate, leaving  surviving  her  her  husband  and 
three  sons,  of  whom  the  defendant  Thomas 
J.  Fay,  was  one.  It. does  not  appear  from 
the  record  what  was  done  with  her  estate, 
except  that  "the  proceedings  and  record  In 
the  matter  of  tlie  estate"  show  that  she  died 
intestate,  "leaving  an  undivided  interest  In 
real  estate  In  Sonoma  county,  California,  and 
admitted  to  refer  to  the  lands  In  controversy, 
and  that  her  estate  had  not  been  settled  or 
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distributed."  On  December  11,  18S0,  WU- 
Uam  Fay  and  Jeremiah  G.  Fay,  one  of  the 
Bons,  conveyed  "their  undivided  half  interest 
In  said  lands"  to  Maria  Kate  Fay,  and  on 
September  27,  1883,  the  latter  executed  to 
Charles  F.  McDennott  a  deed  puri>ortlng  to 
convey  to  him  the  whole  property  described 
In  the  complaint,  and  on  the  same  day  Mc- 
Dennott executed  a  like  deed  to  the  plain- 
tilt.  Ever  since  the  plaintiff  purchased  the 
Bald  lands  in  1883  he  has  been  In  the  open 
and  undisputed  possession  thereof,  and  has 
paid  all  taxes  and  assessments  thereon,  and 
the  defendant  and  heirs  of  Bridget  Fay 
have  never  llred  on  the  land,  nor  demanded 
possesion  of  the  same,  or  any  part  thereof, 
from  the  plaintiff.  The  court  found  the  facts 
to  be  substantially  as  above  stated,  and  gave 
Judgment  for  the  plaintiff,  from  which,  and 
from  an  orAer  denyli^  Ua  motion  for  a  new 
trial,  defendant  appeals. 

In  support  of  the  appeal  It  Is  contended 
that,  as  the  plidntlfl  alleged  that  he  was 
the  owner  In  fee  idmple  absolute  of  the 
premises  in  controversy,  the  burden  was 
upon  him  to  prove  that  fact  before  he 
could  recover,  and  ttiat  his  proofti  were 
iDBuffldent  to  establish  such  omiersblp, 
as  to  the  undivided  three-fourths  Interest 
owned  by  Bdward  P.  Fay  at  the  time  of 
his  death,  for  the  reason  that  It  ap[>eared 
that  the  estate  was  never  settled,  nor  the 
property  distributed.  This  contention  cannot 
be  sustained.  When  Fay  died  his  title  to  the 
property  at  once  vested  in  Mrs.  Fay,  who 
was  made  mAe  legatee  by  the  will,  subject 
only  to  the  payment  of  the  dalnu  of  credit- 
ors against  the  estate  and  the  expenses  of 
administration.  Section  1452  of  the  Code  of 
Civil  I^rocedure  provides  that  "the  heirs  or 
devisees  may  themselves,  or  Jointly  with  the 
executor  or  administrator,  maintain  an  ac- 
tion for  the  possession  of  the  real  estate,  or 
for  the  purpose  of  quieting  title  to  the  same, 
against  any  one  except  the  executor  or  ad- 
ministrator." Unquestloiiably,  therefor^ 
Mrs.  Fay,  if  she  had  not  conveyed  a^ray  the 
property,  could,  as  devisee,  have  maintained 
an  action  to  quiet  her  title  to  It;  and  the 
plalnUff,  having  acquired  her  title,  must  be 
held  to  have  the  same  right  BesidM,  It 
does  not  appear  that  there  were  any  unpaid 
dalma  or  expenses  when  Mrs.  Vaj  made  the 
conveyance  in  1883,  and  presumably  there 
were  none.  The  case  of  Page  v.  Tucker,  M 
Gal.  121,  (dted  by  appellant.  Is  not  In.  point. 
In  that  case  the  action  wan  brought  by  the 
administratrix  of  an  estate  to  recover  posses- 
sion of  real  property  which  the  grantee  of  a 
devisee  tiad  taken  possession  of;  and  it  was 
held  that  during  the  administration,  and  un- 
til distributed,  partial  or  final,  the  executor 
or  administrator  is  entitled  to  have  the  pos- 
session of  the  property  left  by  the  deceased. 

It  is  alw  contended  that  when  Bridget  Fay 
died  she  and  her  husband,  William  Fay,  were 
the  owners  as  tenants  in  common  of  the  im- 
dlvided  one-fourth  of  the  property  in  con- 


troversy, and  that  when  she  died  intestate 
her  interest  descended  to  her  heirs,  of  whom 
defendant  was  one.  This  position  is  rested 
upon  section  1C4  of  the  Civil  Code,  as  amend- 
ed in  1889.  ITie  section  referred  to,  before 
the  amendment  of  1889,  simply  provided  that 
"all  other  property  acquired  after  marriage 
by  either  husband  or  wife  or  both  Is  commu- 
nity property."  The  amendment  added: 
"But  "whenever  any  property  is  conveyed  to 
a  married  woman  by  an  instrument  in  writ- 
ing, the  presumption  Is  that  the  title  is  there- 
by vested  in  her  as  her  separate  property. 
And  in  case  the  conveyance  be  to  such  mar- 
ried woman  and  her  husband,  or  to  her  and 
any  other  person,  the  presumption  is  that  the 
married  woman  takes  the  imrt  conveyed  to 
her  as  tenant  In  common,  unless  a  different 
intention  is  expressed  In  the  instrument.'* 
The  one-fburtti  Interest  In  the  property  was 
conveyed  to  William  and  Bridget  Fay,  and 
the  latter  died  before  the  Codes  took  effect. 
At  that  time  the  statute  provided  that  "aU 
property  acquired  after  marriage  by  dther 
husband  or  wife,  except  such  as  may  be  ac- 
quired hy  sAft,  bequest,  devise,  or  descent, 
tAiall  be  common  property;"  and  also  13iat, 
"upon  tiie  dissolution  of  the  community  by  the 
death  of  the  wlfe^  the  entire  common  property 
shall,  without  administration,  go  to  the  sur- 
viving husband."  Hlttell's  Gen.  Laws  Gal.  H 
8564,  3573.  Under  tills  statute  It  was  many 
times  held  by  this  court  that  there  is  a  Icgia 
presumption  that  all  property  acquired  by 
husband  or  wife  after  marriage  was  com- 
munity property,  in  the  absence  of  clear  and 
convincing  proofs  that  It  was  acquired  In  one 
of  tiie  ways  spedfled  in  the  statute,  or  was 
taken  In  exchange  fbr  separate  property.  It 
is  argued,  however,  that  this  presumption 
was  only  a  rule  of  evidence,  whldi  cast  the 
burden  of  proof  upon  the  party  claiming  un- 
der tbta  wife,  and  that  the  lef^latnre  had 
power  to  change  It  at  any  time,  and  did 
change  It  by  the  amendment  of  the  Code 
above  referred  to,  so  as  to  shift  the  burden 
upon  the  other  side.  But  the  role  declared 
by  the  statute  was  more  than  a  rule  of  evi- 
dence; It  was  a  rule  of  property  as  well; 
and  we  do  not  think  the  legislature  intended 
or  had  the  power  to  change  It  so  that  it 
would  be  retrowrtive  In  effect,  and  disturb 
titles  already  vested.  To  hold  otherwise 
would  probably  upset  many  tlties  In  this 
state,  and  in  some  cases  work  out  great 
wrong  and  Injustice.  We  conclude,  there* 
fore,  that  William  Fay  was  the  owner  of  the 
one-fourth  interest  after  his  wife's  death, 
and  had  the  power  to  convey  It  as  he  did. 

But,  conceding  this  to  be  so.  It  Is  further 
claimed  that  the  deed  executed  by  William 
Fay  to  Maria  Kate  Fay  on  December  11, 
ISSO,  only  purported  to  convey  an  undivided 
half  Interest  In  the  property,  and  tliat  tills 
should  be  construed  to  mean  the  undivided 
half  of  the  quarter  luterest  which  was  con- 
veyed to  him  and  his  wife.  It  appears,  how- 
ever, as  we  have  seen,  that  when  he  made 
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the  de'3d,  the  title  to  the  whole  quarter  Inter- 
ct't  was  vested  In  him,  and,  as  the  greater 
luclodes  the  less,  the  undivided  haU  must 
iK-cPSsarUy  include  the  undivided  quarter. 

The  other  points  made  by  appellaut  do  not 
require  spedal  notice.  In  our  opinion,  the 
findings  were  sufficient,  and  were  jnstlfled 
by  the  evidence,  and  we  therefore  advise 
that  the  Judgment  and  order  be  afflrmed. 

I  concur:  SRARLS,  a 

PER  CURIAM.  For  the  reasons  given 
in  tlie  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(3  Cal.  Unnci.  «T1) 

PATTON  et  al.  v.  THOMSON.  (No.  15,01fl.) 
(Sapreme  Ooort  of  California.   May  13,  1893.) 

FORBCUMUKE  or  HORTQAOB  —  RBCOTSRT  OF  FrO- 

ouDs  aw  Void  Sali  —  BimnciBNOT  or  Com- 

PLAINT, 

A  complaint  in  an  action  by  a  mortgagor 
to  recover,  under  Code  Civil  Proc.  fi  957,  the 
proceeds  of  a  foreclosure  sale  set  aside  on  ap- 
peal, alleged  that  foreclosure  proceedings  were 
commenced  against  plaintiff,  in  which  defend- 
ant, a  second  mortgagee,  was  joined  as  a  party, 
and  filed  a  cross  complaint  asking  a  foreclosure 
of  bis  mortgage;  that  an  order  of  sale  on  the 
jodgment  foreclosing  both  mortgages  "was  duly 
Issned  by  the  clert,  *  •  *  and  was  there- 
npon  delivered  to  the  sheriff,"  who  sold  the 
land  to  defendant,  and  after  paying  the  first 
mortgage  "there  remained  the  sum  of  $3,080." 
Hd'lf  that  the  complaint  was  demurrable,  as 
it  did  not  show  that  the  sheriff  had  applird 
any  part  of  the  proceeds  of  snch  sale  to  the 
satisfaction  of  defendant's  debt. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; Robert  McGarvey,  Judge. 

Action  by  MUo  Fatten  and  James  A.  Foster, 
administrators  of  James  H.  Patton,  deceased, 
against  David  Thomson,  to  recover  the  pro- 
ceeds of  a  r<M  foreclosure  sale.  From  a 
Judgment  for  defendant,  plalutUfB  appeaL 
AfllrmedL. 

T.  L.  GaroUteCB,  tor  appeUants.  J.  A.  Coop- 
er, for  resptrndait 

VANCLIEF,  a  In  this  caae  a  demurrer  to 
the  complaint  wis  sustained  by  the  court  be- 
low, and,  as  plalntlifB  declined  tb  tmani. 
Judgment  passed  for  defendant  PlahitlfCs 
bring  tSOa  appeal  from  the  Judgment  on  the 
Judgment  loU,  and  contend  tliat  tlie  court 
erred  In  sustaining  the  demnner.  The  mate- 
rial substance  of  the  complaint  may  be  brief- 
ly stated  aa  follows:  In  May,  1887,  George 
G.  White  commraiced  an  action  to  foretdoBe  a 
mortgage  executed  by  MUo  Pattim  and  J.  H. 
Patton  <m  a  tract  of  land  owned  by  them,  to 
which  action  the  defendant  herein,  David 
Thomson,  was  made  a  party  defendant  on 
ttie  ground  that  he  claimed  a  snt)sequent  lien 
upon  the  mortgaged  land.  Thomson  ap- 
peared, and  filed  a  cross  c(Hnplaint  settlDg  up 
his  subsequent  mortgage  seouted  Mllo 
nnd  J.  H.  Patton  on  the  same  land,  and  pray- 
T^8F.no.2-7 


Ing  that  it  be  foredoeed,'  but  failed  to  serve 
his  cross  complaint  on  the  Pattons,  his  code- 
fendants,  against  wh(Hu  he  prayed  for  such 
relief.  In  October,  1887,  the  Pattons  having 
failed  to  answer  or  appear,  the  court  decreed 
a  foreclosure  of  each  mortgage,  ordered  a 
sale  of  the  land,  and  directed  the  proceeds  of 
the  sale  to  be  applied— First,  to  the  payment 
of  $5,127  found  due  on  White's  prior  mort- 
gage; and,  second,  to  the  payment  of  $4,500.* 
34  found  due  on  Thomstrn's  subsequent  mort- 
gage; and  further  ordered  the  docketing  of  a 
Judgment  In  favor  of  Thmnson  against  the 
mortgagors  for  any  deficiency,  etc  On  No- 
vember 28,  1887,  hi  pursuance  of  the  order 
of  sale,  the  sheriff  sold  the  mortgaged  land 
to  Thomson  for  the  sum  of  $8,400,  and,  no  re- 
demption having  been  made  within  tilie  time 
limited  by  law,  conveyed  the  land  to  Thom- 
son- In  Sept«nber,  1888,  the  mortgagors  (the 
Pattons)  appealed  from  the  Judgment  of  fore- 
closure, whereupon,  in  December,  1800,  so 
much  of  the  decree  as  pertained  to  the  fore- 
closure of  Thomsou's  mortgage,  and  the  dbck- 
eting  of  a  Judgment  in  his  favor,  was  re- 
versed, and  "the  cause  remanded,"  for  the 
reason  that  Thomson's  cross  complaint  had 
not  been  served  on  the  mortgagors.  87  CaL 
lui,  25  Pac.  Rep.  270.  The  remittitur  was 
filed  In  the  lower  court  January  17,  1891, 
but  it  Is  not  alleged  whether  or  not  there  has 
been  any  further  proceeding  In  the  case  since 
the  tiling  of  the  remittitur.  The  proceeds  of 
the  sale  of  the  mortgaged  property  ($8,400) 
exceeded  the  amount  necessary  to  satisfy 
White's  prior  mortgage  and  costs  by  the  sum 
of  $3,080.32,  bdt  what  disposition  wa4  made 
of  this  excess  is  not  allied.  J.  H.  Patton 
having  died  December  1,  1890,  letters  of  ad- 
mimstrntlon  upon  his  estate  were  Issued  to 
James  A  Foster  May  26,  1891.  Upon  these 
facts  the  plalntifEs  demand  Judgment  against 
the  deffflidant  for  $3,080.32,  the  excess  of  the 
proceeds  of  the  foreclosure  sale  after  pay- 
ment of  White's  prior  mortgage  and  costs. 

The  appellants  found  their  right  of  acticm 
upon  the  second  clause  of  section  957  of  the 
Code  of  Civil  Procedure,  which  provides  that 
in  coses  of  reversal  or  modification  of  a  Judg- 
ment "the  appellant  may  have  his  action 
against  the  respondent  enforcing  [who  may 
have  «iforced]  the  Judgment,  for  the  pro- 
ceeds of  the  sale  of  the  property,  after  de- 
ducting therefrom  the  expenses  of  the  sale." 
The  words  In  brackets  are  inserted  in  the 
alMve  quotation  as  e]qire8Blve  of  the  Intended 
meaning  of  the  word  "enfordng,"  Immediate- 
ly preceding,  and  for  the  same  purpose  a 
comma  Is  Inserted  after  the  word  "Judg- 
ment;" for  it  could  not  have  been  intended 
that  the  "relief"  which  the  appellant  may 
have  imder  this  clause  Is  the  "enforcing"  ot 
the  Judgment  which  bad  been  reversed  or 
modified.  The  complaint  shorn  fliat  there 
were  two  Judgments  of  fraedosar^— one  iu 
favor  of  the  plalntlfP  White;  foredosbig  hia 
prior  nux^ge,  and  the  othw  In  fftvor  of  the 
defendant,  Thomson,  on  his  cross  complaint. 


Digitized  by  Google 


98 


PACIFIC  BEPOBT£R.yoL.  33. 


(Cal. 


foredoslDg  his  Junior  mortgage;  but  It  is  not 
alleged  that  Thomson  ever  enforced  his  Jndg* 
ment,  nor  that  It  ever  \taa  enforced.  The  al- 
legation is  that  "an  order  of  sale  upon  the 
judgment  so  rendered  in  said  action  of 
Gewge  'e.  White  against  MUo  Pa'tton,  J.  H. 
PattoQ,  David  Thomson,  and  Henry  Marks 
was  duly  Issued  by  the  clerk  of  said  court, 
and  was  thereupon  delivered  to  the  shei'lff." 
Not  even  the  subBtance  of  the  order  of  sale, 
or  any  part  tlioreof,  is  stated.  In  all  this 
there  la  no  implication  that  the  sheriff  was 
ordered  to  sell,  or  did  sell,  by  virtue  of  the 
decree  In  favor  of  Thomson  In  his  cross  ac- 
tion, nor  that  the  sheriff  applied  any  part  of 
the  proceeds  of  the  sale  to  the  satisfaction 
of  Thomson's  mortgage.  From  the  allega- 
tions that  the  sheriff  sold  the  land  to  Thom- 
Bon  for  ¥8,400,  and,  after  satisfying  the  de- 
cree In  ftiTor  of  White,  "there  remaided  the 
sum  of  $3,080.32,"  the  presumption  Is  that 
Thomson  paid  to  the  sheriff  the  full  sum  of 
the  purchase  money,  and  that  the  excess  of 
$3,080.32  "remained"  with  the  sheriff,  who, 
for  au^t  that  is  alleged,  may  have  held  it 
for  the  use,  and  subject  to  the  order  (ft,  the 
plaintiffs  herdn.  I  think  ttie  court  did  not 
err  hi  sustaining  the  demurrer,  and  that  the 
Judgment  should  be  affirmed. 

We  concur:  HAYNE^  O.;  SEABI^,  G. 

FEB  CURIAM.  For  flie  reasons  ^ven  In 
the  foregoing  oplnlim,  the  Judgment  la  af- 
firmed. 

(88  C»l.  278) 

PEOPLE  T.  BONNET,   (No.  20,904.) 
(Supreme  Gonrt  of  California.  May  13,  1803.) 

Bl'MOLAHV— Ix»Tlti;CTIONft. 

On  a  trial  for  burglary,  where  the  only 
erideDce  for  the  prosecution  is  the  testimoDy 
of  aa  admitted  accomplice  and  that  of  another 
as  to  defendant's  oral  ndmissinns,  it  is  error 
to  refuse  an  instruction  "that  the  testimony  of 
an  accomplice  ausht  to  he  viewed  wiih  distrust, 
and  the  evidence  of  the  oral  admissions  of  a 
party  with  caution,"  as  such  is  a  proper  occa- 
sion, within  Code  Civil  Proc.  §  2001.  authoriz- 
ing such  instruction  to  be  Riven  "on  all  prop- 
er occasions."  People  v.  O'Brien,  31  Pac.  Kep. 
45,  90  Cal.  171,  distinguished. 

Department  1.  Appeal  from  superior  court, 
Nevada  cc'onty;  John  Caldwell.  Judge. 

Charles  Bounoy  was  convicted  of  burglary, 
and  appeals.  Reversed. 

H.  McGMiuack  and  3.  M.  Walling,  for  ap- 
peUant    Wm.  H.  H.  Hart,  Atty.  Gen.,  for 

the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  the  crime  of  burglary  in  the  sec- 
ond degree,  and  has  appealed  from  the  Judg- 
ment entered  against  him,  and  from  an  or- 
der denying  his  motion  for  a  new  tiial.  At 
the  trial  the  only  witnesses  for  tbe  prose- 
cution were  Joseph  A.  Sai^ent  and  George  F. 
Belbert.  Sargont  testified  that  he  owned 
a  cabin,  In  which  be  lived  alone,  and  that 


In  his  absence  some  one  entered  It  through 
a  window,  and  took  and  carried  away  a 
few  articles  of  small  value;  that  subse- 
quently defendant  admitted  to  Iiim  that  he 
and  the  witness  Seibert  entered  the  cabin, 
and  took  and  carried  away  the  said  articles. 
Seibert  testified  tliat  he  was  a  boy  12  years 
old,  and,  in  effect,  that  he  and  defendant 
together  committed  the  offense  charged.  De- 
fendant, as  a  witness  in  his  own  betialf,  de- 
nied that  he  wont  into  Sargent's  cabin  at 
all,  or  took  away  pny  of  the  missing  arti- 
cles, or  broke  or  opened  the  window  for 
the  boy  to  ^  in,  or  knew  of  his  going  in, 
until  afterwards;  and  also  denied  that  he 
ever  told  Sargent  that  he  had  been  through 
his  place.  Sargent  was  again  called  as  a 
witness  In  rebuttal,  and,  among  other  things, 
testified  that  he  did  not  tell  the  father  of 
defendant  that  defendant  denied  being  in 
his  house,  and  told  him  he  was  not  in  it. 
The  fether  was  then  called  as  a  witness, 
and  testlfled  that  he  went  to  the  house  of 
Sargent,  and  bad  a  talk  with  him  about  the 
matter,  and  "he  told  me  that  he  did  not 
know  that  my  boy  had  been  in  the  house; 
that  the  boy  UAA  him  he  was  not  in  the 
house," 

The  defendant  asked  the  court  to  f^tve  to 
the  Jury,  among  others,  an  Instruction  read- 
ing as  follows:  "The  Jury  are  Instruct- 
ed that  the  testimony  of  an  accomplice 
ought  to  be  viewed  with  distrust,  and  the 
evidence  of  the  oral  admissions  of  a  party 
with  caution."  The  court  refused  to  give 
the  instrtictlon,  and  the  d^endant  duly  ex- 
cepted. The  Instnu^tloa  asked  is  in  the  exact 
language  of  subdivision  4  of  section  2061 
of  the  Code  of  Civil  Procedure,  and  the  sec- 
tion provides  that  such  an  instruction  should 
be  given  to  the  Jury  "on  all  proper  occa- 
^ns."  It  Is  urged  for  the  appellant  that 
the  refusal  to  give  the  Instruction  was  a 
prejudicial  error,  uid  the  only  answer  to 
this  point  by  the  attorney  general  Is  that 
the  providon  of  the  Code  anthorizilng  sucIT 
an  Instruction  Is  unconstitutional,  because  it 
requires  the  court  to  chai^  "with  respect 
to  matters  of  fact,"  which,  article  6,  f  19, 
of  the  constitution,  It  Is  forbidden  to  do; 
citing  Kauffman  t.  Maier,  94  CaL  282-284, 
29  Pac.  Rep.  481;  and  People  t.  O'Brien. 
96  Cat  171,  31  Pac.  Rep.  45.  In  the  cdse 
first  tdted  a  long  and  rambling  instruction 
about  oral  admlsrions  was  given  to  the  Jnry, 
and  this  court  held  It  to  be  Im^p«r.  sajing: 
"The  Instruction  above  quoted  is,  in  sub- 
stance, an  argument  to  the  Jury  'with  re- 
spect to  matters  of  fact*  that  had  been  pre- 
sented at  the  trial,  and  a  comment  by  the 
court  upon  the  weight  wliich  they  ^onld 
give  to  that  testimony."  In  the  cose  last 
cited,  an  instruction  identically  the  same  as 
that  asked  here  was  given  at  the  request  of 
the  prosecution,  and  tJiIs  court  said:  "Q^he 
Cotle  authorizes  this  Instruction  to  be  given 
to  the  jury  on  all  proper  occasions.  Code 
CivU  Proc  I  206L    But  we  do  not  think 
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that  tUB  wu  ft  proper  case  for  sncta  an  In- 
stnictim,  altbon^  It  may  be  proper  to  give 
it  in  a  case  where  the  witness  has  been 
called  by  the  people;"  citing  section  1111 
of  the  Penal  Code.  The  prindple  upon 
which  It  was  held  In  that  case  that  the 
oonrt  erred  In  gtring  the  insbmcticm  made  it 
error  for  the  comt  to  refuse  the  Instmction 
In  the  present  case.  In  that  case  the  accom- 
plice had  been  called  as  a  witness  on  behalf 
of  the  defendant,  and  it  was  held  that  for 
that  reason  it  was  not  a  "proper  occasion" 
to  give  the  Jury  this  instrucdon,  since  It  told 
*  the  Jury  In  effect  to  discredit  one  of  the  de- 
fendant's  witnesses.  For  the  court,  howev- 
er, to  discredit  one  of  the  defcnliint's  wit- 
nesses before  the  Jury  is  very  different  from 
giving  them  an  instruction  In  his  favor.  One 
of  the  chief  principles  in  criminal  jiirliipni- 
dence  wherever  the  common  law  prevails  is 
not  only  that  the  accused  sluill  be  preaimiwl 
Innocent  until  the  momeut  of  his  convic- 
tion, but  also  that  every  fact  necessary  to 
constitute  the  crime  of  which  he  is  accused 
diall  be  established  by  the  prosecution  by 
i  vWence  competent  therefor,  before  he  shall 
be  called  upon  to  establish  bis  innocunce. 
Tlie  state  is  iuterpsted  in  seelug  that  none 
of  its  citizens  are  unjustly  convicted,  and  it 
Is  the  duty  of  the  court  before  whom  the 
trial  is  had  to  protect  the  accused  miahisr  a 
conviction  by  Incompetent  testimony,  both 
In  excluding  such  testimony  and  in  giving  to 
the  Jury  proper  instructions  upon  the  evi- 
dence before  them.  If,  however,  the  court 
Hssnmes  to  discredit  a  witness  which  thu  de- 
fendant has  called  in  support  of  his  defense, 
it  deprives  him  of  the  eonstltutlonnl  guar- 
tmty  of  an  impartial  trial.  And  when  the 
crime  witi  which  the  accused  is  ciiarjjtMl 
cao  be  established  only  by  means  of  the  t<>s- 
tlmony  of  an  accomplice,  it  is  a  "proper  oc- 
casion" for  the  court,  in  the  dlscban^o  of  its 
dnty  to  protect  the  accused,  to  call  the  at- 
tention of  the  Jnry  to  the  well-lmown  fact 
"that  the  testimony  of  an  accomplice  ought 
to  be  viewed  with  distrust"  In  tliis  case 
there  wns  no  evidence  to  Justify  the  verdict 
except  the  testimony  of  an  admitted  accom- 
plice, and  the  testimony  of  Sargent  as  to 
the  defendant's  oral  admissions.  If,  there- 
fore, there  eonld  be  any  proper  occasion 
for  the  giving  of  an  Instruction  like  that 
asked,  this  certainly  was  such  an  occasion, 
and  the  court  erred  In  refusing  to  give  the 
Instruction. 
The  Judgment  and  order  are  reversed. 


(51  Kan.  4S1> 

OOKWIN  et  al.  v.  ST.  LOUIS  A  S.  P.  RY. 
CO. 

(Supreme  Court  of  Kansas.    May  %  1893.) 

CoanstniATioN  Procbbdikos— lEnBOUi.AKiTT  is— 

EsTOPPEi,— Notice, 
Wher^  condemnation  proceedinBS  have 
been  properly  carried  on  for  the  purpose  of  lay- 


ing off  a  route,  side  tracks,  depot  grounds,  etc., 
for  a  railway  company,  and  thereafter  the 
landowner  accepts  the  condemnatlou  money, 
if  there  is  any  m^re  irregularity  in  the  pro- 
ceedings with  reference  to  certifying  the 
amount  paid  in  by  the  railway  company  to  the 
county  treasnrer's  office,  such  irregnlarity,  after 
the  ac<;eptance  of  the  amount  thereof  by  the 
landowner,  is  fully  cured,  and  will  not  in  any 
way  defeat  or  avoid  the  proceedings,  and  in 
Ruch  a  case  any  suiraequent  purchaser  of  the 
property  so  condemned  must  take  notice  of 
the  records  in  the  office  of  the  register  of  deeds, 
and  whatever  appears  upon  the  records  of 
every  other  public  office  or  tribunal  of  the  coun- 
ty,  having  jurisdictioQ  of  such  proceedings. 

Allen,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty; W.  P.  Campbell,  Judge  pro  tem. 

Action  by  Joseph  Corwin  and  W.  B. 
Throckmorton  agidnst  the  St.  Louis  Sc  San 
Francisco  Railway  Company  to  restrain  de- 
fendant from  constructing  tracks,  etc.,  on 
certain  premises.  Defendant  had  Judgment, 
and  plaintiffs  bring  error.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HORTON,  C.  J.: 

On  the  8th  day  of  April,  1887,  Joseph  Cor- 
win and  W.  B.  Throckmorton  commenced 
their  action  against  the  St.  Louis  ft  San 
Prancisco  Rallwa^  Company,  alleging  that 
they  were  the  owners,  and  in  the  quiet  and 
peaceful  possession,  of  three  certain  lots  In 
Hilton's  second  addition  to  Wichita;  that 
the  railway  company,  without  any  right, 
threatened  and  wns  about  to  enter  and 
take  possosslou  of  the  promises,  and  dis- 
possess the  plaintiffs  therefrom,  with  the 
Intention  of  permanently  appropriating  the 
property  to  Its  own  use.  The  plaintiffs 
asked  that  the  defendant  be  enjoined  and 
restrained  from  constructing  any  part  of 
its  railroad  upon  the  lots  owned  by  them, 
necessary  for  eAde  tracks,  depots,  workshops, 
water  stations,  and  turntable.  The  rail- 
way company  amwered,  denying  that  the 
plaintiffs  were  the  owners  of  the  property, 
or  in  the  possesBlon  thereof,  and  alleged 
that  tlie  company  had  been  in  possession 
of  the  lots,  and  had  the  lawful  right  to  such 
possession,  as  the  lessee  of  the  St  Louis, 
Wichita  &  Western  Railway  Company, 
which  prior  to  that  time,  on  or  about  the 
1st  of  August,  1879,  procured  the  right  to 
the  possession  of  the  lots  under  certain 
condemnation  proceedings;  that  Cornelia  R. 
.Sanders  was  the  owner  of  the  lots  at  the 
time  of  the  condemnation  proceedings;  that 
she  had  accepted  the  award  made  by  the 
commissioners;  and  that  consequently  she, 
as  well  as  her  grantees,  were  estopped  from 
setting  up  any  claim  to  the  lots  In  contro- 
versy. Trial  had  at  the  May  term  of  the 
court  for  1888,  without  a  jury,  before  Hon. 
W.  P.  Campbell,  who  was  selected  and 
agreed  upon  by  the  parties  to  the  action  as 
Judge  pro  tem.  The  Judge  pro  tem.  made 
and  filed  the  following  opinion: 
"(1)  The  plaintiffs  have  a  good  title  to 
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tbe  property  In  controTersy,  and  are  enti- 
tled to  an  Injunction  to  restrain  the  defend- 
ant from  doing  the  acts  complained  of  Ln 
the  petition,  unless  the  defendant  has  a  par- 
amount title,  growing  oat  of  the  condemna- 
tion proceeiUngs  r^ed  upon  by  the  defend- 
ant 

"(2)  In  the  determination  of  the  force 
and  effect  of  said  condemnation  proceed- 
ings, and  the  question  whether  they  confer 
upon  the  defendant  railroad  company  the 
perpetual  right  to  use  the  property  in  con- 
troversy, it  Is  proper  to  consider  the  whole 
record,  including  tlie  petition  of  the  St 
Louis,  Wichita  &  Western  Railway  Com- 
pany to  the  judge  of  the  district  court  ask- 
ing for  the  appointment  of  commissioners, 
the  order  of  such  judge  appointing  such 
commissioners,  the  report  of  the  oom- 
mlssloners,  and  the  map  and  proQIe  filed 
by  said  railway  company  In  the  office  of  the 
county  clerk,  and  referred  to  In  the  report 
of  tbe  comm^^oners. 

"(3)  Prom  such  documents  It  st^dmtly 
appears:  First,  that  It  was  the  desire  of 
said  railway  company  to  appropriate  suffi- 
cient land  for  a  right  of  way  for  the  route 
or  main  track  of  the  railroad  from  the  east 
Une  of  Sedgwick  coimty  to  and  through  the 
city  of  Wichita,  as  located  by  said  com- 
pany, and  also  such  land  as  might  be  neces- 
sary for  side  tracks,  d^ots,  workshops,  and 
other  stations  at  said  city.  Second.  That 
said  commissioners  caused  said  route  to  be 
carefully  surveyed,  and  ascertained  care- 
fully the  quantity  of  land  necessary  for  the 
purposes  aforesaid,  including  side  tracks, 
depots,  workshops,  and  other  terminal  fa- 
cilities. Third.  What  is  known  in  the  find- 
lugs  of  fact  as  the  'Sanders  Land,'  included 
In  the  land  in  controversy,  and  represented  on 
tbe  map  by  pale  red  caior,  was  In  fact  laid 
off  and  condemned  by  said  commisslonei-s 
for  the  use  of  said  railroad  corporation  as 
necessary  for  such  terminal  facilities  at  the 
dty  of  Wichita.  Fourth.  The  said  Cornelia 
R.  Sanders,  having  accepted  the  amount  of 
such  appraJsementt  could  not  now  deny  the 
right  of  said  r^lroad  company  or  Its  assigns 
to  tbe  land  so  appropriated  for  any  purpose 
connected,  with  the  op«atIon  of  its  railroad. 
Fifth.  The  plaintiffs  get  no  better  title  by 
their  deed  from  said  Cornelia  than  tbe  gran- 
tor had  at  the  time  of  its  execution.  Sixth. 
It  Is  contended  by  the  plaintiffs  tliat,  admit- 
ting the  condemnation  proceedings  may 
have  been  sufficient  to  justify  the  appropri- 
ation of  the  land  by  tiie  railroad  company 
In  the  first  Instance,  such  right  has  been 
lost  by  nonuser  and  by  abandonment 

"On  the  questions  thus  raised,  the  court 
makes  the  fiiUowIng  conclusions:  (1)  Mere 
nonuser,  for  any  length  of  time.  Is  not  suf- 
ficient ground  for  forf^ture,  unless  accom- 
puiled  by  evidence  of  actual  abandonment, 
and  nonuser  for  seven  years,  under  the  dr- 
cumstanceg  of  this  case,  Is  not  sufficient  evi- 


dence of  abandonment  (2)  The  fact  that 
the  defendant  made  temporary  arrange- 
ments with  the  Santa  Fe  Company  for  ter- 
minal facilities  is  not  evidence  of  abandon- 
ment. (3)  The  fact  that  the  defendant  cor- 
poration failed  to  list  the  property  for  tax- 
ation Is  not  cause  for  forfeiture,  and  not 
suffldent  evidence  of  abandonment,  under 
the  circumstances  of  this  case.  (4)  The  title 
to  the  condemned  property  would  not  Ipso 
facto  revert  to  the  original  owner  by  virtue 
of  either  of  the  facta  referred  to  in  the  tliird 
foregoing  subdivision,  nor  by  reason  of  all 
such  facts  together.  (5)  Adverse  possession 
by  the  plaintiffs,  together  with  those  under 
whom  they  claim,  for  the  term  of  fifteen 
years,  would  be  necessary  to  divest  the  rail- 
road corporation  of  its  right  xmder  the  con- 
demnation proceedings.  (G)  The  plahitiffs 
contend  that,  notwithstanding  the  condem- 
nation proceedings  may  have  been  sufficient 
against  Cornelia  R.  Sanders,  they  cannot 
avail  as  against  the  plaintiffs,  who  had  no 
actual  knowledge  of  the  proceedings,  and 
no  actual  Itnowledge  of  her  acceptance  of 
the  amount  of  the  appraisement  This 
raises  tbe  question  as  to  what  notice  the 
plaintiffs  were  entitled  to,  wlilch  they  did  not 
receive.  It  nowhere  appears  that  the  plain- 
tifCs  were  misled  by  any  act  or  omission  on 
the  part  of  the  defendant  or  Its  assignor. 
The  plaintiffs  never  examined  the  public 
records  in  relation  to  the  condenmation  pro- 
ceedings, and  never  made  any  inquiry  of 
any  one  representing  the  defendant  or  its 
assignor  In  relation  to  the  rights  of  the  de- 
fendant, and  therefore  could  not  have  been 
deceived  or  misled  by  the  defendant  It  is 
true  the  defendant's  local  agent  knew  that 
the  plaintiffs  were  making  improvements 
upon  the  property,  with  a  view  of  its  occu- 
pancy, and  assented  thereto;  but  It  does  not 
appear  that  It  was  the  duty  of  the  agent  to 
represent  the  defendant  In  such  matters, 
nor  that  the  agent  understood  the  nature  of 
thft  plaintiff's  claim;  and  In  th&t  case  the 
court  holds  that  the  defendant  was  not 
bound  by  the  assent  of  tbe  local  agent  In 
view  of  the  proceedings  the  court  holds  that 
the  platutifbl  were  bound  to  take  notice  of 
the  presentation  of  tbe  petition  by  the  rail- 
road company  to  the  dlstrtet  judge,  asking 
for  the  appointment  ot  the  commlsslonen 
to  lay  off  and  appraise  the  right  of  way  and 
lands  for  terminal  facilities;  second,  the  ap- 
pointment and  qnaliflcattons  of  the  commis- 
sioners; third,  the  proceedings  of  the  com* 
missloneni  as  shown  in  th^  report,  and  tbe 
filing  of  a  copy  of  the  report  tn  the  office  of 
the  county  treasurer;  fourOi,  the  flUng  of 
a  copy  of  such  report  In  the  office  of  the 
reciter  of  deecte,  and  all  the  IndorsemsitB 
thereon.  These  records  sufficiently  give  no- 
tice to  the  public  that  the  property  men- 
tioned In  the  r^rt,  including  the  Sandm 
lots,  bad  been  condemned,  paid  for,  and 
appropriated  by  fha  railroad  oompamy. 
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filing  of  a  copy  of  the  report  of  tbe  com- 
missioners in  tbe  re^ster  of  deeds'  office  ia 
notice  to  tbe  owner  and  all  the  world  that 
the  condemnation  money  has  been  paid  to 
the  treasurer.  The  filing  of  such  copy  of 
BDch  report  implies  snch  payment  As  a 
matter  of  fact  the  money  was  not  paid  to 
the  treasurer  at  the  time  the  report  was  filed 
in  tbe  register's  office,  but  this  does  not  de- 
stroy the  force  and  effect  of  such  filing, 
as  notice  whether  the  money  had  been  paid 
x>r  not  is  the  affair  of  the  owner  of  the  land, 
and  no  one  else.  If  the  owner  sees  fit  to 
waive  the  irregularity,  and  treat  the  money 
as  if  paid  in,  no  other  person  can  be  said  to 
object.  The  plaintiffs,  tiavlng  1>een  charged 
with  constructive  notice  of  payment,  cannot 
be  heard  to  say  that  'we  had  notice  of  the 
filing  of  the  report,  tliat  the  condemnation 
money  had  been  paid,  but  we  ascer- 
tained upon  'Inquiry  that  the  money  was 
not  actually  paid  until  fourteen  days  af- 
ter the  report  was  filed,  and  tbe  money 
was  not  accepted  by  the  owner,  of  the 
property  nntU  several  days  after  it  was 
paid  to  tbe  treasurer,  and  therefore  we 
choose  to  consider  ourselves  purchasers 
without  notice.'  The  plaintiffs  cannot  com- 
plain that  they  were  misled  by  tbe  record 
as  made  la  tbe  register's  office,  because 
they  never  examined  the  record.  Upon 
the  whole,  there  was  sufficient  upon  the 
entire  record,  properly  and  regularly  made, 
to  put  plaintiffs  upon  Inquiry,  and  they 
might  easily  have  ascertained  the  fact  of 
the  payment  of  the  money  to  Mrs.  Sanders, 
and  its  receipt  by  her  In  full  satlsfactioii 
of  her  dalm  for  damages  by  reason  of  the 
appropriation  of  her  land.  (7)  The  court 
conclttdes,  fiiully,  that  at  the  time  Cornelia 
R.  Sanden  executed  her  deed,  conveying 
her  lots  in  controversy  to  the  plaintiffs,  die 
bad  been  divested  of  her  title,  with  her  own 
assoit*  by  Uie  condemnation  proceedings 
carried  on  by  the  defendant  assignor,  and 
tbe  plaintiffs,  being  charged  with  notice  of 
mch  proceedings,  get  nothing  by  th^  deed, 
as  against  the  defmdant,  and  the  title  of 
the  defendant  Is  paramomit  to  that  of  the 
plalntUb,  and  the  plaintiff  are  not  «atltled 
to  the  relief  d»nanded  In  the  petitton.** 

Tlie  trial  court,  bavbig  found  the  Issnes 
of  i&cA  and  Its  conclndons  of  law  for  tbe 
railway  company,  refosed  the  relief  prayed 
for  In  the  petition,  and  rmdered  Judgment 
against  tbe  plalnttffa.  and  in  favor  ct  tbe  de* 
fendant,  for  costs.  The  plaintiffs  excepted, 
and  bring  the  case  here. 

Stanley  &  Hume,  for  plaintiffs  in  error. 
Gteo.  R.  Peclc,  A.  A.  Hurd,  and  Robert  Dun- 
lap,  for  defendant  in  err6r. 

HORTON,  O.  J.,  (after  stating  the  facts.) 
Lots  17  and  10,  on  Oannon  street,  and  lot 
on  St  John  street  In  Hilton's  second  ad- 
dltton  to  the  diy  of  Wlddta,  la  tbe  property 


In  controversy  in  this  case.  These  lots 
were  formerly  owned  by  Mrs,  Cornelia  R. 
Sanders.  The  plaintiffs  claim  them,  or  a 
part  thereof,  by  virtue  of  a  conveyance 
from  her  and  her  husband,  W.  D.  Sanders. 
The  railway  company  claims  an  easement 
over  and  upon  the  property  by  condemna- 
tion proceedings  carried  on  by  the  SL  Louis, 
Wlclilta  &  Western  Railway  Company, 
which  were  prior  to  the  conveyance  from 
Mrs.  Cornelia  R.  Sanders  and  her  husl)and. 
The  principal  questions  in  this  case  for  de- 
termination are:  First  Was  an  easement 
over  and  upon  the  land  in  controversy  ever 
obtained  by  the  St  Louis,  Wichita  &  West- 
em  Railway  Company  by  virtue  of  tbe  con- 
demnation proceedings  alleged  In  tbe  de- 
fendant's answer?  Second.  Were  the  plain- 
tiffs estopped  from  asserting  any  claim,  as 
against  the  easement  of  the  railway  com- 
pany over  and  upon  the  property,  by  rea- 
son of  the  acceptance  by  Cornelia  R.  San- 
ders of  the  award  made  by  the  commis- 
sioners, and  the  public  records  concerning 
the  condemnation  proceedings?  The  fee  of 
the  lots  Is  not  in  dispute. 

Tbe  contention  is  over  the  real  estate 
condemned  for  side  traclts,  depots,  woric- 
shops,  water  stations,  and  turntables,  the 
claim  of  the  plaintiffs  being  that  tbe  route 
laid  off  in  the  condcnmation  proceedings  did 
not  exceed  100  feet  In  width.  We  think 
ttrnt  an  easement  over  and  upon  all  of  the 
lots  in  dispute  was  appropriated  for  the 
route  of  the  ndlroad,  side  tracks,  depot 
grounds,  etc.  But  little  if  anything  need  be 
added  to  the  able  opinion  filed  by  the  trial 
Judge,  embraced  In  tbe  statemrait  The 
commIssIon««  appointed  by  tlie  district 
Judge  of  Sedgwick  county.  In  their  written 
report,  stated  that  they  "proceeded  to  lay 
off  such  route,  side  tra(dra,  etc.,  for  such 
distance  tbrougb  s^d  county  as  was  de- 
sired by  tbe  company,  the  width  of  tbe 
same  b^g  snch  as  was  desired  by  tbe 
company,  and  upon  tbe  location,  all  of  wUch 
Is  more  partlculaily  described  hi  tbe  plat 
and  profile  of  the  route  Intended  to  be 
adopted  by  the  company  In  said  county,  and 
on  the  6th  day  of  September,  1879,  filed  1^ 
tbe  company  In  tbe  office  of  tbe  county 
derk  of  Sedgwick  county;  that  we  bad  the 
same  route  carefolly  surveyed,  and  ascer* 
talned  tbe  quantity  of  land  necessary  for 
tbe  pturposes  aforesaid  out  of  each  quarter 
section  or  other  lot  of  land  In  said  county, 
throng  which  said  ronte  and  on  wblcb  sidd 
side  trat^  depots,  workshops,  and  water 
stations  were  located,  and  i^>pi'alaed  the 
value  of  snch  porti<m,"  etc.  The  lots  be- 
longing to  Mrs.  Sanders  were  spedflcolly 
descrilwd  In  tbe  report,  and  are  stated  to 
be  Tolned  at  $25  eadi,  and  13i0  appraisemait 
ot  value  and  assessment  of  dam^es  on 
each  lot  are  of  Its  full  value;  Ibat  la.  ¥25. 
Therefore  Mrs.  Sanders,  or  any  one  else 
ovniYiining  the  report^  would  deaily  imdw- 
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stand  that  all  the  lots  named,  for  which 
the  full  value  was  allowed,  were  actually 
appropriated.  The  commissioners  wunld 
not,  In  the  nature  of  things,  allow  for  an 
easement  over  and  upon  a  part  (tf  a  lot  as 
much  value  or  damage  as  If  the  whole  lot 
were  taken;  but,  as  th^  allowed  the  whole 
value,  this  of  Iteelf  shows  tliat  an  easement 


over  the  whole  was  taken.  Tbm,  again, 
an  examination  of  the  report  shpws  Uiat 
where  only  a  part  of  a  lot  was  liiken  tile 
part  so  taken  la  fully  deeolbed  tbordn.  We 
copy  from  tbe  report  of  the  condemnation 
proceedings  filed  In  the  office  of  tlie  register 
of  deeds  of  Sedgwick  county  of  December 
2a  1877,  the  followhig: 


For  an  accurate  description  of  each  tract  or  lot  of  land,  reference  Is  hereby  made  to 
thefollnwlnff  table: 


Name  of  Owner. 
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Subsequently,  Mrs.  Sanders  accepted  ttxa 
condemnation  TooDey.  Clearly,  she  was 
thereafter  estopped  from  raising  any  objec- 
tions to  any  mere  irregnlarity  in  tlie  condemna- 
tion proceedings.  Tlie  railway  company  by  vir- 
tne  of  snch  proceedings,  obtained  the  rigtit  of 
easement  or  occupation  of  the  lots  described  In 
the  report.  The  rei>ort  of  the  commissionera 
In  the  condemnation  proceedings  was  filed 
In  the  office  of  the  county  clerk  of  Sedgwick 
county  on  the  6th  of  December,  1879.  It 
referred  to  the  map  and  profile  filed  by  the 
railway  company  In  the  oftice  of  the  county 
clerk.  On  December  18,  1879,  a  copy  of  the 
report  was  filed  with  the  county  treasurer. 
As  Mrs.  Sanders  accepted  the  condemnation 
money.  If  there  was  any  delay  with  reference 
to  certifying  the  amounts  paid  in  by  the  rail- 
way company  to  the  county  treasurer's  of- 
fice, such  delay  or  irregularity  would  not  In 
any  way  defeat  or  avoid  such  proceedings. 
Of  course,  her  acceptance  would  not  enlarge 
the  easement  or  estate  condemned,  and  no 
such  claim  Is  made  by  any  one.  The  plain- 
tlCfs  purchased  the  lots  of  William  C.  Wood- 
man and  wife  on  the  4th  day  of  June,  1886, 
and  Woodman  purchased  of  Mrs.  Sanders 
the  lots  subsequently  to  the  condemnation 
proceedings.  In  Chailiss  v.  Railroad  Co.,  16 
Kan.  117, 129,  It  Is  said:  "Now,  as  to  such  pro- 
oeedings,  a  party  may  not  trust  entirely  to 
the  records  of  the  offloe  ot  register  c£  deeds, 
bat  must  take  notice  of  whatever  appears 
upon  tiie  reoords  of  ofOaee  or  tribunal 
taaTing  jurisdiction  of  such  proceedings."  In 
Hunt  T.  Sit^h,  0  Kan.  138,  it  Is  said  that 
the  land  mentioned  In  the  report  cannot  vary 
from  that  shown  by  the  map  and  profile  of 
the  company  filed  In  the  county  clertc's  office, 
and  that  such  map  and  profile  make  H 
deflirfte  and  certain  what  land  is  appropriat- 
ed. Grand  Junction  Ballioad  &  D^t  Oo. 
T.  Oonnty  Com'rs,  14  Gray,  594;  Hasen  t. 
Ballroad  Co.,  2  Gray,  674;  Inhabitants  <^ 
Andorer  t.  Commlssloneni,  6  Gray;  303; 
Railroad  Co.  Kellogg,  S4  Mo.  SS4.  Under 
the  condemnation  proceedings,  all  of  whldi 
were  of  record  In  the  public  efflces  of  Sedg- 
wick county,  Woodman,  the  purchaser  trom 
Mrs.  Sanders,  and  ihe  plataitlffs,  who  hold 
under  Woodman^  bad  constmctlire  notice 
that  an  easement  over  and  upon  all  the  loto 
whldi  they  purchased  had  been  legally  appro- 
priated for  railroad  purposes.  For  some  rea- 
son, fhey  never  examined  the  public  rec- 
ords. Had  they  made  an  examination  of  the 
rexmrt  on  file  In  the  office  of  the  regUrter  of 
deeds,  they  would  have  had  actual  nottoe  of 
tbe  appropriation  of  all  of  the  lots,  ^e 
condemnation  procee^ngs  an>earing  upon  the 
public  reoor6a  are  as  conclndve  as  to  them 
aa  to  Mrs.  Sanders. 

Various  other  questions  are  discussed  in  the 
briefs,  but  In  view  of  the  opinion  of  the 
trial  judge,  to  which  reference  has  beai 
made,  we  think  It  nnneceraary  to  further 
comment  upon  the  case. 

The  case  ot  State  t.  ArmeU.  8  Kan.  288, 


to  which  we  are  referred  by  the  attorneys  of 
plalntur,  has  Ho  applicaitlfHi,  In  our  opinion, 
in  this  case,  because  in  that  case  the  commis- 
sioners expressly  condemned  >  a  right  of  way 
100  feet  in  width  through  the  land  of  Black- 
stiire,  and  made  no  other  condemnation  what- 
ever. No  mention  was  made  in  thdr  report 
of  any  other  right  than  the  100  feet  In 
that  case  It  Is  not  shown  that  the  railroad  com- 
pany paid  full  value  for  all  the  land  of 
Blackshlre,  bujt,  on  the  other  hand,  it  is 
positively  shown  that  only  100  feet  In  width 
thereof  was  taken.  In  the  language  of  the 
opinion,  "that  is  Just  what  was  condemnedt 
■  what  was  paid  for,  and  beyond  that  limit  the 
railroad  company  obtained  no  right  what- 
ever, not  even  an  easement  to  run  la  wheel- 
barrow over  the  adjacent  land  to  repair  the 
road."  The  judgment  of  the  district  court 
will  be  affirmed. 

JOHNSTON,  J.,  concura. 

ALLEN,  J.,  (dissendng.)  I  am  unable  to 
concur  In  the  decision  in  this  case.  A  rail- 
road company  can  only  condemn  lands  for 
some  specific  purpose  authorized  by  the  stat- 
ute, and  to  supply  a  present  necessity.  It 
cannot  condemn  a  title  in  fee  simple,  nor  a 
future  use.  Railroad  Co.  v.  De  Camp,  47  N. 
J.  Law,  618,  4  AU.  Rep.  318;  Toledo,  A.  A. 
&  N.  SI.  Ry.  Co.  T.  Detroit,  L.  &  N.  R.  Co., 
62  Mich.  564,  29  N.  W.  Rep.  500.  The  flndhigs 
show  that  the  lots  in  controversy  were  out- 
^de  of  the  100  feet  required  for  rig^t  of 
way,  that  there  was  notUng  ^th«r  In  the  re> 
port  of  the  commissioners  or  on  the  plat  to 
Indicate  the  purpose  for  whldi  these  loits 
were  sought  to  be  taken,  and  the  company 
failed  to  occupy  them  for  any  purpose  for 
seven  years  after  the  report  nas  filed.  In 
my  judgment,  no  use  of  theae  lots  was  con- 
demned, and  certainly  the  fee  was  not  ac- 
quired. As  said  by  Chief  Justice  Kli^man 
In  State  t.  Arm^  8  Kait.  288,  'Vben 
the  tightB  m  easements  are  ^en  by  con- 
demnatlfm,  the  proceedings  most  show  def- 
inite and  precisely  what  Is  taken,  and  what 
the  owner  parts  with.  Nothing  Is  taken  by 
implication  or  Intendment"  The  aocepitanoe 
by  iSn.  Sanders  of  the  condnnnatlon  money 
cannot  operate  to  enlarge  the  estate  acquired 
by  the  c(mdemnatton.  Hie  principle  here  in- 
volved is  the  Mnie  as  that  In  Alt  t.  Banhol- 
Eer,  39  Minn.  611.  40  N.  W.  Bop.  830,  whkb 
h<Ms  Out  '*ooT^iants  in  a  deed  can  have  no 
greater  validly  than  the  deed  Ita^,  and  in 
order  that  such  covenants  may  work  an  es- 
toppel the  deed  itself  must  be  a  valid  Instru- 
ment" See,  also.  Chase  t.  Cartwrlght,  (Ark.) 
14  S.  W.  Rep.  90.  "To  create  an  equitable 
esU^pri  the  person  sonifht  to  be  wtopped 
must  do  some  aot  or  make  some  admission 
to  influence  the  conduct  of  another,  vrtilch 
act  or  admission  is  tncmislstent  ^th  the 
claim  be  proposes  nmr  t»  make,  and  the 
other  party  must  bava  acted  on  the  strength 
of  auch  aot  m  cHulsslan."  Rubber  Co.  t. 


Digitized  by  Google 


104 


PACIFIC  REPORTER.  Vol.  33. 


Rothery,  107  N.  T.  310,  14  N.  B.  Rep.  269; 
GiUett  T.  WUey,  126  lU.  310. '19  N.  E.  Rep. 
287;  Wheaton  t.  Insurance  Co.,  76  CaJL  415, 
18  Pac.  Rep.  758.  The  acceptance  by  Mrs. 
Sanders  of  the  condemnation  money  could 
not  operate  by  estoppel,  or  in  any  other  nian- 
per,  to  enlarge  the  estate  acquired  by  the 
uondemnatlon  proceedings.  It  might  be  a 
waiver  of  mere  irretp;Iaritie8  In  the  proceed- 
ing but  nothing  more. 


(U  Kan.  3S» 

STATE  ex  rel.  LITTLE.  Attorney  Geoeral, 

MITCHELL. 

<Sapreme  Court  of  Kaosas.    May  2,  1893.) 

RsHoTAL  or  Btatb  Officer— Bailboad  Ck>UKiB- 
810NKH8— Powers  Off  Exbcotivb  CoimsBL— Coh> 

STHDCTIOH  or  BTATDTBB. 

1.  It  is  a  nniform  rate  of  construction 
that  one  i>art  of  a  statute  should  be  construed 
by  Other  parts  of  the  same  statute,  bo  that. 
If  possible,  no  clnuste  or  part  thereof  shall  be 
treated  as  superfluous,  and  this  rule  must  espe- 
cially be  followed  when  the  two  are  parts  of 
the  same  section.  Judd  t.  Driver,  1  Kan. 
464;  Reiniblican  River  Bridge  Co.  v.  Kansas 
Pac.  Ry.  Co..  12  Kan.  413;  Gardenhire  v. 
Hitcbelf,  21  Kan.  88. 

2.  Uiider  the  provisions  of  section  2,  c. 
124,  Laws  1883,  railroad  oommtBsioDera,  after 
appointment,  may  continue  in  office  for  the 
term  of  three  years,  unless  sooner  removed; 
but  the  executive  council  has  the  power,  at 
its  discretion,  to  remove  such  commissioners, 
or  any  of  them,  and  the  courts  cannot  prevent 
or  interfere.    Gen.  St.  1889,  par.  132a 

(Syllabus  by  the  Court.) 

Original  proceedings  in  quo  warranto.  In 
the  name  of  the  state,  on  the  relation  of 
John  T.  Little,  attorney  general,  against 
AVllliam  M.  Mitchell,  to  oust  defendant  from 
the  office  of  railroad  commls^oner.  Judg- 
ment for  plaintiff. 

John  T.  lAtae,  Atty.  Gen.,  and  S.  O.  Thach- 
cr,  for  plaintiff.  David  Overmeyer  and  J.  G. 
Wood,  for  defendant. 

HORTON.  a  J.  On  flie  25th  day  of 
March,  1891.  WiUiam  M.  MltcheU  was  elect- 
ed lallroad  commlBsaoner  of  the  state,  as 
provided  by  section  2,  c  124,  Laws  1883. 
for  the  term  commenchig  April  1. 1891.  Par- 
agraph 1826,  Gen.  St  1889.  Mitchell  quaU- 
fied,  and  entered  upon  the  duties  of  his  of- 
fice. On  the  8th  day  of  February,  1883,  at 
a  regular  session  of  the  executlTe  council  of 
the  state,  Mitchell  was  removed  from  the 
office  as  such  commi^oner.  and  J(dm  Hall 
was  elected  to  fill  the  vacancy  caused  by  the 
r^oraL  On  the  part  of  the  plaintiff  the 
contention  Is  tliat  the  executive  council,  un- 
der the  statute,  has  the  power  to  remove 
the  commissioners,  or  any  of  th«n,  at  its 
discretion,  and  elect  others  to  flU  their 
places.  On  the  other  hand,  the  defendant 
daims  tiiat  his  term  of  othce  has  been  de- 
clared by  the  statute  to  be  three  years; 
that  his  term  has  not  expired;  that  he  does 
not  hold  the  o£Bce  subject  to  the  order  of  the 
exeeuUve  council,  and  therefore,  under  the 


provldons  of  the  constitution,  he  has 
not  been  legally  removed. 

Section  1,  art  15,'  of  the  state  constitu- 
tion ordains  that  "aU  officers  whose  Sec- 
tion or  appointment  is  not  otherwise  pro- 
vided for  shall  be  chosen  or  appointed  as 
may  be  prescribed  by  law."  Section  2  or- 
dains that  "the  tenure  of  any  office  not  here- 
in provided  for  may  be  declared  by  law. 
When  not  so  declared,  such  office  shall  be 
held  daring  the  pleasure  of  the  authqrl^ 
making  the  appointment,  but  the  legislature 
shall  not  create  any  office,  the  tenure  of 
which  sl&U  be  longer  than  four  yean.*'  The 
oOtce  of  railroad  commissioner  Is  fxeated  by 
the  legislature,  by  the  statute.  It  Is  not 
an  office  specifically  provided  for  In  the  con- 
stitution. The  le^slature  might  have  do- 
v<dved  the  duties  of  such  an  office  upon  the 
executive  council,  or  any  member  thereof 
It  Is  conceded  that  the  legislature.  In  creat- 
ing the  office,  had  the  right  to  declare  the 
term  or  tenure  thweof,  and  also  that  if  the 
term  or  tenure  of  the  office  Is  not  fixed  by 
t|ie  statute  the  office  is  held  during  the  pleas* 
ure  of  the  executlTe  council,  the  authority 
making  the  appointment  Ther^ore  the 
question  in  this  case  is  over  the  construction 
of  section  2,  c  124,  Sess.  Laws  1883;  para- 
graph  1326,  Gen.  St  1888.  The  part  we  are 
called  upon  to  condder  reads:  "The  exocn- 
tlve  councQ  shall,  before  the  first  day  ct 
AprU  next,  deck  ^ree  competent  persons, 
who  shall  constitute  a  board  of  railroad 
commissioners,  and  who  shall  hold  their 
offices  from  the  date  of  their  respective 
elections  for  the  terms  of  one.  two,  and 
three  years  trom  the  first  day  of  April  next 
The  executive  council  shall,  In  lltEo  manner, 
before  the  first  day  of  April  In  each  year 
thereafter,  elect  a  commissions,  to  coutluue 
in  office  for  the  term  of  three  years  from 
said  date,  and  In  case  any  vacancy  occurs 
in  said  board,  by  resignation  or  otnerwlse, 
shall  In  the  same  manner  dect  a  commis- 
sioner to  serve  for  the  residue  of  the  term. 
The  executive  council  may  at  any  time  re- 
move such  commlsaioners,  or  any  of  them, 
and  elect  others  to  fill  the  vacancy,  and 
all  votes  cast  l^  each  member  of  the  ex- 
ecutive council  for  the  election  of  any  pec^ 
son  to  the  office  of  railroad  commlanoner* 
or  removal  from  the  same,  shall  be  recorded 
In  a  Journal  kept  1^  them  for  that  purpose, 
which  Journal  shall  be  kept  open  at  all  times 
to  public  Inspection."  Paragraph  1:126,  Gen. 
St  1888.  We  ore  not  to  pass  upon  the 
wisdom  or  folly  of  the  statute,  but  to  con- 
strue its  language.  "It  Is  only  where  all 
other  means  of  ascertaining  the  legislative 
Intention  toll  that  a  court  may  look  to  the 
effect  of  a  law.  Then  their  Interpretation 
becomes  a  sort  of  Judicial  legislation."  Dud- 
ley V.  Reynolds,  1  Kan.  28ik  A  court  may 
not  refuse  to  language  Its  ordinary  Import, 
when  construing  a  statute.  "It  Is  a  uniform 
rule  of  construction  that  one  part  of  a  sta^ 
ute  should  be  construed  by  other  parts  .  o£ 
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the  same  statate.  bo  Qiat,  If  possible,  no 
clause  or  part  EAutU  be  treated  as  8U[»erfiuous, 
and  especially  when  the  two  are  parts  of 
the  same  section."  Judd  t.  DrlTer,  1  Kan. 
404.  "A  statute  should  be  so  constmed  that 
effect  be  giroi.  If  possible,  to  every  clause  and 
section  of  It."  B^ubUcan  Blrer  Bridge  Co.  t. 
Kansas  Pac.  By.  Co.»  12  Kan.  413.  "Statutes 
must  be  so  construed  as  to  harmonize  their  va- 
rious proTitf<m8,  and,  so  for  aa  possible,  to 
give  reasonable  effect  to  alL"  Gardehlilre 
T.  Mitchell,  21  Kan.  .88.  With  these  rules 
of  construction,  wa  can  no  mon*  strike  from 
the  statute  the  clause,  "the  executive  conn- 
dl  may  at  any  time  remore  such  commls- 
rioners,  or  any  of  them,  and  elect  oQiera  to 
fill  tbe  Tacanqr,**  than  we  can  eUmlnate 
fhB  words,  '*to  continue  In  office  for  the 
term  of  three  years."  If  possible,  we  must 
sive  effect  to  all  the  language,  and.  If  pos* 
Able,  the  statute  must  be  construed  to  bar* 
monlze.  The  statute,  In  our  opinion,  may  be 
construed  to  read,  "aa  continuing  In  office 
the  commlsfldcoiers  for  the  term  of  three 
years,  unless  sooner  removed  by  the  execu- 
tive counclL"  If  the  statute  be  construed 
In  this  way,  some  operation  Is  given  to  all 
of  Its  proTlsI(Hi8r-that  la,  tiie  term  of  office 
of  railroad  commissioners  Is  for  tiiree  yean^ 
unless  removed  before  the  expiration  of  the 
term  by  the  oecntive  coundl,  but  if  there 
is  no  removal  or  resignation  the  term  ex- 
pires in  three  yeara  State  t.  Sterais, 
46  N.  J.  Law,  344;  Suite  t.  Hawkins,  44 
Ohk>  St.  98,  S  N.  B.  Bep.  2^;  Ex  parte 
Hennen,  13  Pet  258.  The  le^dature,  In 
creating  the  office,  It  Is  ctmceded.  had  the 
right  to  provide  that  the  oittce  should  be 
held  during  fbe  pleasure  ot  the  authority 
making  the  appointment;  and  If  the  legls. 
latnre.  In  creating  the  office,  had  not  in- 
tended to  permit  tiie  executive  conndl  to 
remove  the  commissionerB  at  Its  discretion, 
the  dause,  **the  executive  conndl  may  at 
any  time  remove  such  commissioners,  or 
any  of  them,"  would  have  been  omitted. 
The  provision  concerning  "the  term  of  three 
years"  is  no  more  operative  than  the  pro- 
vision, "the  executive  councU  may  at  any 
time  remove." 

It  is  contended  that  there  was  a  fixed  In- 
tention upon  the  part  of  the  legislature  to 
declare  the  term  of  office  of  a  railroad  com- 
missioner to  be  for  three  years,  and  nothing 
less,  and  no  removal  b^ore  tiiat  time.  A 
strained  and  unusual  construction  will  be 
^ven  to  the  words  of  the  statute  to  carry 
out  such  a  meaning,  because,  to  do  so,  a 
part  thereof  must  be  eliminated.  If  It  be 
suggested  that  in  giving  operation  to  the 
clause,  "the  executive  council  may  at  any 
time  remove  such  commissioners,"  It  will 
limit  or  qnall^  the  prior  clause  In  the  stat- 
ute, "to  continue  In  office  for  the  term  of 
three  years,"  we  answer  that  these  words 
exist  In  the  same  statute,  and  not  only  in 
the  same  statute,  but  in  the  same  section. 
nierefoietiteymuBtnotbeovarlooked.  Such 


a  constmction  on^^t  to  be  given  to  these 
later  words  of  the  section  of  the  statute  re> 
f^red  to  08  will  not  suffer  their  operation 
to  be  defeated.  Beybum  v.  Brackett,  2  Kan. 
227.  These  later  words  in  the  section  of  the 
statute  ous^t  to  and  must  prevail  as  much 
as  the  other  words,  and  therefore  the  ne- 
cesdty  of  harmonizing  the  language  or 
daases  of  the  statote.  That  tiie  clause,  "the 
executive  council  may  at  any  time  remove 
sndi  commlstd(mer8,  or  any  of  them,"  was 
'fully  considered,  and  intended  to  have  ef- 
fect, is  appaimt  from  an  examination  of 
the  Journals  of  the  soiate  and  house  of  the 
session  of  the  legislature  of  1883.  Upon  the 
first  day  of  the  sesdon  of  that  le^slatnre, 
bills  wwe  introduced  rating  to  the  subject 
of  state  contrtd  of  raUroads.  The  senate 
and  house  had  their  separate  Mils,  and  eadi 
intruded  a  separate  measure.  Day  after  day, 
for  several  we^s,  the  committee  of  the 
whole  comralted  upon  tids  subject.  Upon 
the  disagrennent  ttf  the  two  houses  a  con- 
feroice  committee  was  appctoted,  and  the 
bill  containing  the  power  of  removal  "for 
good  cause  shown"  was  defeated  upon  the 
disagreement  of  the  two  houses,  and  the  re- 
port of  a  conference  committee.  Subse- 
quently, a  second  coxtference  committee  was 
anointed,  and  Ifa  mnnbers  reported  a  sub- 
stitute for  10  different  Mils,  which  was  final- 
ly adopted  in  the  do^dng  days  of  the  ses- 
sion, and  la  the  stetuto  referred'  to.  The 
second  conference  report,  which  was  accept- 
ed, provided  that  "the  executive  council  may 
at  any  time  remove  audi  commisalonws,  or 
any  of  tiiem,"  and  tiie  words  *f  or  good  cause 
shown."  were  omitted. '  It  is  clearly  evldait. 
therefore,  tiiat  the  words,  "for  good  cause 
shown,"  after  being  fully  considered,  woe 
intntionally  rejected  fn>m  the  proposed  act, 
and  the  statute,  as  passed,  purpoaely,  and 
after  much  contention.  Included  the  clause 
permitting  the  removal  of  the  commissioners 
at  the  discretion  of  the  executive  coundL 
The  proceedings  of  the  two  houses  of  the 
legislature  upon  this  subject,  as  reported  in 
the  journals,  are  very  ^gniflcant  in  sup- 
port of  the  conclusion  reached  by  this  court 
House  Jour.  1883,  pp.  8(^-984.  et  seq.;  Sen- 
ate Jour.  1883,  pp.  628-776.  If  It  be  insisted 
that  the  clause,  "the  executive  council  may 
at  any  time  remove  such  commissioners,"  re- 
fers to  the  removal  after  a  trial  and  con- 
viction for  misfeasance  or  malfeasance  In 
office  by  a  competent  legal  tribunal,  then  the 
words  in  this  clause  have  no  operation,  as 
the  tribunal  would  remove,  not  the  execu- 
tive coundL  If  It  be  urged  that  this  clause 
must  be  construed  to  mean  a  removal  for 
cause,  or  upon  chaises  after  notice,  then,  to 
give  such  a  construction,  we  must  judicially 
interpolate  into  the  statute  words  to  chnugo 
its  meaning,  and  to  do  so  we  must  add  lan- 
guage expressly  rejected  by  the  legislature, 
after  great  ddlberation  upon  the  subject 
The  statute,  as  we  tiiink  It  must  be  con- 
strued, makea  the  twm  of  office  of  a  rail* 
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road  commissioner  three  years,  subject  * 
the  dlacretlon  of  the  execntlTe  comidl,  who 
maj  ^move  the  CMnmlaiAoners  at  any  time, 
and  when  tlw  council.  In  Its  dlsaretlou,  de- 
termines to  remove  a  commlBsioner,  the 
courts,  under  the  statute,  cannot  prevent  or 
Interfere.  "The  office  was  created  by  the 
legislature,  and  that  body  might  abridge.  Its 
term  by  express  words,  or  specify  an  event, 
upon  the  happening  of  which  it  should  end." 
People  V.  Whltlock,  92  N.  Y.  191;  Cornier 
T.  Mayor,  6  N.  Y.  285;  Ijong  v.  Mayor,  81 
N.  Y.  425.  In  this  case  the  event  specified 
1^  the  legldature  is  removal  by  the  execu- 
tive council  In  New  York  a  law  has  recent- 
ly been'  enacted  by  the  l^islature,  the  fifty- 
flftta  section  of  wUch  reads:  "The  term  of 
office  of  each  county  engineer  shall  be  three 
years,  unless  sooner  removed,  and  his  salary 
shall  be  fixed  by  the  board  of  supervisors, 
and  be  a  county  charge."  Sees.  Laws  N.  Y. 
1893.  Section  3,  art.  10.  of  the  constitution 
of  New  York,  is  similar  to  the  provisions  of 
the  constitution  of  this  state  under  considera- 
tion. See  paragraph  123,  p.  646,  1  Rev.  St. 
N.  Y.  (Blrdaeye,  18890  People  v.  Bull,  46 
N.  y.  61;  Robinson  v.  Chamberlahi,  34  N. 
y.  398;  Bergen  v.  Pow^  94  N.  Y.  591,  30 
Hun.  438.  The  lawmakers  of  that  state,  ev- 
idently, did  not  suppose  that  in  providing 
the  office  of  county  engineer  "shall  be  three 
years,  unless  sooner  removed,"  they  were 
declaring  the  term*  of  such  office  to  be  defi- 
nitely for  three  years,  without  the  power  of 
removal.  That  statute  Is  very  similar  to  sec- 
tion 2,  c.  124,  Laws  1883. 

In  the  course  of  the  argument  It  was  sug- 
gested that  the  question,  before  the  court 
was  somewhat  tinged  with  a  political  as- 
pect The  political  significance  to  this  case, 
if  any,  Is  slight,— merely  transitory.  The 
rule  declared  will  apply  to  the  newly-ap- 
pointed commissioners,  as  well  as  to  the  de- 
fendant Hence,  If  the  presoit  executive 
council  shoidd  desire.  It  may  remove  the 
newly-appointed  commissioners  at  any  time, 
or  If  this  council  shall  be  succeeded  by  other 
members  at  the  next  election  for  state  offi- 
cers, such  new  executive  council  may  re- 
move at  any  time  the  railroad  commissioners 
Appointed  by  the  present  council.  But,  even 
If  the  question  raised  in  this  case  has  a  po- 
litical significance,  that  wlU  not  prevent  this 
court  from  a  prompt  and  Just  discharge  of 
its  duty.  Interests  growing  out  of  personal 
or  party  politics  are  frequently  Involved  In 
the  courts,  and,  although  the  court  render- 
ing a  decision  in  such  a  case  can  hardly  es- 
cape having  Its  Judgment  criticised,  or  its 
motives  impugned,  nevertheless,  a  duty  Im- 
posed by  the  statute,  however  delicate  or  re- 
sponsible, cannot  be  declined.  Official  ob- 
ligation, and  fealty  to  the  constitution,  with 
an  upright  Judge,  are  above  and  beyond  per- 
sonal friendsliips  or  party  interests.  State 
V.  Kennon,  7  Ohio  St  546.  "The  courts  are 
for  the  people,  not  for  a  party;  and  every 
person  aboidd  coi^ently  apply  to  tbem. 


with  the  assurance  that  Ids  rights,  and  not 
his  politics,  will  be  considered  and  adjudi- 
cated. A  free  government  Is  best  subserved 
wh^  based  upon  equitable  and  Just  laws, 
with  fair  and  Impartial  courts,  open  and 
ready,  as  tar  as  possible,  to  redress  all 
grievances."  State  v.  Stein,  (Neb.)  53  N. 
W.  Rep.  999.  A  Judgment  of  ouster  against 
the  defoidant,  Mitchell,  will  be  entered, 
with  costs.   All  the  Justices  concurring. 

(51  Kan.  300) 

JACQUES  V.  UTLE. 

(Supreme  Court  of  Kansas.    May  6.  1803.) 

School  Distbiots— Rkmovai.  of  Tkeabuukk. 
A  persoa  elected,  and  who  has  entered 
npoD  the  discharge  of  Us  duties,  as  a  school- 
diptrict  officer,  cannot  be  deprived  of  Ms  olflee 
upon  the  ground  that  he  has  neglected  or  re- 
fused to  perform  any  duty  recjuired  of  bim, 
without  notice,  and  a  bearing  before  some 
competent  officer  or  tribunal;  and,  until  a  for- 
feiture of  bis  risht  to  the  office  has  been  ascer- 
tained and  declared,  the  county  superintendent 
has  no  authority  to  appoint  another  person  fn 
his  stead. 

(Syllobas  by  the  Court) 

Original  proceeding  in  quo  warranto  by  D. 
Jacques  against  Lloyd  Lltle.  Judgment  for 
defendant 

Sutttm  &  McCtany,  toe  plalntUE.  BlUton 

Brown,  for  defendant 

JOHNSTON,  J.  This  Is  a  proceeding  In  quo 
warranto,  brought  ori^naUy  In  the  supreme 
court,  and  involves  only  the  title  to  the  office 
of  treasurer  of  a  school  district  In  Gray 
county.  It  appears  th:it  at  the  annual  meet- 
ing bi  1801,  Lloyd  Lltle  was  elected  treasurer 
of  the  district  for  a  term  of  three  years,  and 
at  that  time  W.  F  Oastner  was  director,  and 
J  T.  Dean,  clerk,  of  the  district  In  order  to 
secure  employmrat  as  teacher  of  the  district 
school,  Dean  resigned  as  clerk,  and  T.  B.. 
Scaton  was  appt^ted  in  his  stead.  Without 
any  meeting  of  the  district  board,  Custner 
and  Seaton  agreed  to  employ  Dean  as  teach- 
er, and  a  written  contract  to  that  end  was 
entered  into  between  these  two  members  and 
Dean.  Having  no  certificate  auinorizing  him 
to  teach.  Dean  obtained  from  the  county  su- 
perintendent a  temporary  certificate,  but  no 
written  request  therefor  was  made  by  the 
district  board,  as  the  statute  reqxfires.  litte 
opposed  the  employment  (rf  Dean,  and  pro- 
tested against  his  taking  charge  of  the  school, 
and  insisted  that  the  contract  made  was  Ule* 
gaL  Notwithstanding  this  oppo^ticMi  and 
protest  Dean  began  teaching  in  the  early 
part  of  October,  180L  and  continued  in  charge 
of  the  school  throughout  the  term.  Lltle  re- 
fused payment  of  school  orders  issued  to  the 
teacher  by  the  other  district  officers,  and  to 
other  persons,  for  the  maintenance  of  the 
school,  although  at  that  dme  there  were  suffi- 
cient mmeys  on  band,  t>eionf^ng  to  the  severe 
al  funds  upon  which  such  orders  were  drawn. 
He  attended  a  meeting  of  the  school-distrid 
board  on  November  14^  1891,  and  did  not  at- 
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tend  any  other  until  tiie  annnwl  meeting  In 
1802,  when  other  penons  were  elected  to  mo- 
oeed  Oastner  and  Beaton  as  director  and 
clerk  of  the  district  Since  tiiat  time  he  haa 
attended  every  meeting  oi  the  district  board. 
In  January,  1882,  a  notice  was  served  upon 
Lltle  that  a  meeting  of  the  boaltl  would  be 
held  on  Janoary  19th,  but  Lltle  did  not  at- 
tend, and  at  this  meeting  the  board  under- 
took to  correct  the  irregularity  and  Illegality 
In  the  employmfflit  of  Dean,  and  ratify  the 
contract  theretofore  made  with  him  as  teach- 
er. In  F^ruary  the  action  of  Lltle  In  refus- 
ing to  pay  Bchool  orders,  and  attend  the 
meetings  of  the  board,  was  brought  to  the  at- 
tention  of  the  county  superintendent,  who^ 
without  any  notice  to  Lltle,  considered  that 
he  had  forfeited  bis  rlf^t  to  the  office  of 
treasurer,  declared  It  vacant,  and  appointed 
the  plaintiff  to  fill  the  supposed  vacancy. 
After  Jacques  qualified  as  treasurer,  he  made 
a  demand  upon  Lltle  for  the  books,  papers, 
and  belongings  of  the  office,  but  the  demand 
was  refused  by  Utle,  who  has  always  insist- 
ed that  he  was  the  treastirer  of  the  district; 
and  since  the  annual  meeting  in  18^  he  has 
been  recognized  by  the  other  members  of  the 
board  and  by  the  county  treasurer  as  such 
t^cer.  The  county  superintendent,  however, 
has  always  recognized  Jacques  as  treasurer 
of  the  district  since  his  appointment,  and  for 
a  time  orders  issued  by  him  were  honored  by 
the  coontr  treasurer.  An  attempt  was  made 
to  show  that  Litle  became  a  nonresident  of 
the  district  in  the  latter  part  of  the  year 
1881.  The  testimony  fails  to  sustain  this 
claim.  He  and  his  fomlly  went  to  the  town 
of  Qmarron  during  the  winter  months,  but 
returned  to  ttieir  home  In  the  spring.  The 
testimony  oonvincea  us  that  the  i^bsence  was 
tonporary,  and  with  no  Intention  of  a  per- 
manent removal  or  change  of  residence. 

Has  the  plaintiff  any  right  to  the  office  In 
question,  or  to  maintain  this  action?  He  can- 
not employ  quo  warranto  for  the  purpose  of 
ascertaining  whether  Lltle  haa  been  guilty  of 
neglect  or  refusal  to  perform  any  duty  re- 
quired of  him,  and  to  declare  a  forfeiture 
therefor.  Such  a  proceeding  can  only  be 
prosecuted  in  the  name  of  the  state,  and  at 
the  Instance  of  the  attorney  general  or  cotm- 
ty  attorney.  The  plaintiff  seems  to  be  pro- 
ceeding upon  the  theory  that  the  coimty  su- 
perintendent may  summarily,  and  without  no- 
tice to  the  defendant  or  hearing,  determine 
tor  himself  that  a  school  officer  has  neglected 
his  duty,  and,  having  reached  that  oonclualon, 
is  authorized  to  appoint  sonie  one  in  his 
stead.  The  statute  upon  which  the  claim  is 
based  provides  as  follows:  "Every  person 
duly  elected  to  the  office  of  director,  clerk, 
or  treasurer  of  any  school  district;  who  shall 
refuse  or  ne^ect,  without  sufficient  cause,  to 
qualify  within  twenty  days  after  his  election 
or  appointment,  or  who,  having  entered  upon 
the  duties  of  his  office,  shall  neglect  or  refuse 
to  perform  any  duty  required  of  him  by  the 
provisitais  <tf  this  act,  shall  thereby  forfeit 


his  right  to  the  offloe  to  wUch  he  was  elected 
or  appointed,  and  the  county  superintendent 
shall  thereupon  appctot  a  suitable  person  bi 
his  stead."  Gen.  St.  1888,  par.  S584.  It  will 
be  observed  that  this  section  provides  tliat  a 
neglect  or  refusal  to  perform  his  statutory 
duties  is  ground  for  forfeiture  of  a  ri^t  to 
the  office,  but  It  does  not  declare  that  it  shall 
thereby  become  vacant,  nor  expressly  vest 
the  countgr  superintendent  with  the  power  o< 
removaL  If  for  any  reason  the  power  of  re- 
moval Is  lodged  In  the  county  superintendent, 
nothing  in  the  statute,  or  in  the  nature  of  the 
office,  would  imply  that  the  power  of  remov- 
al  is  discretionary,  and  -may  be  exercised 
without  notice  or  hearing.  Where  an  offloe  Is 
held  at  tt;c  pleasure  of  the  appolnttug  power, 
and  also  where  the  power  of  removal  may  be 
exercised  at  Its  discretion,  tt  Is  well  settled 
that  the  officer  may  be  removed  at  any  time 
without  notice  or  hearing.  State  v.  Mitchell, 
50  Kan.  — t  83  Pac,  Rep.  101.  The  defend- 
ant holds  his  office  by  virtue  of  an  election, 
and  is  chosen  for  a  definite  tlma  Nothing 
in  the  law  warrants  the  Implication  that  a 
school-district  offirer  who  lias  been  elected 
and  qualified,  and  entered  upon  bla  duties, 
may  be  remi:»ved  at  the  will  or  pleasure  of 
any  officer.  The  statute  prescribes  the  causes 
for  which  a  removal  may  be  had,  and  Mrly 
implies  that  the  cause  must  be  shown,  and 
that  the  party  charged  with  negligence  and 
wrong  is  entitled  to  notice,  and  a  right  to 
be  beard  in  his  own  defense.  It  Is  well  es- 
tablished by  The  great  w^j^t  of  authority 
that  an  officer  elected  by  the  people  for  a 
definite  term,  and  provision  is  made  for  his 
removal  for  cause,  the  ipower  of  removal 
cannot.  In  the  absence  of  the  positive  man- 
date of  statute,  be  exercised  without  notice 
and  hearing.  The  mere  silence  of  the  statute 
with  respect  to  notion  and  hearing  will  not 
justify  the  removal  of  such  an  officer  upon  a 
charge  of  misconduct  and  negligence,  without 
knowledge  of  the  chargee,  and  an  opportuni- 
ty to  explain  his  conduct,  and  defend  his 
course  and  character.  Field  v.  Com.,  32  Pa. 
St.  478;  Ex  parte  Hennen,  13  PeL  230;  Page 
V.  Hardin,  8  B.  Mon.  64S;  State  v.  City  of  St. 
Louis,  90  Mo.  19,  1  S.  W.  Rep.  767;  WUlaiti's 
Appeal,  4  R  I.  601;  Chase  v.  Hathaway,  14 
Mass.  222;  Dullam  v.  Willson,  53  Mich.  302. 
19  N.  W.  Rep.  112;  Mechem,  Pub.  Off.  1  454. 
The  defendant  was  in  possession  of  the  office, 
holding  It  by  as  good  a  title  as  that  of  any 
other  officer  of  the  state  who  has  be«i  elect- 
ed by  the  people.  He  was  charged  with  neg- 
ligence and  misconduct,  and  shall  he  be  con- 
demned unheard?  He  refused  to  sign  or.reo- 
ognlze  orders  for  the  salary  of  the  teacher, 
and  It  is  admitted  that  the  contract  with  the 
teacher  was  illegally  made.  It  is  true  that  a 
majority  of  the  board,  at  a  legal  meeting  held 
about  three  months  later,  tried  to  cure  the 
Illegal  action.  Whether  they  succeeded  or 
not,  and  whether  the  refusal  of  litle  there- 
after to  sign  the  warrant  can  be  held  to  be  a 
neglect  of  duty  which  would  Justify  removal. 
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must  be  InqTdred  Into  and  determined  by 
Bome  oompetent  tribunal  or  ofllcer.  Wbetber 
Ibe  grounds  of  forfeiture  prescribed  In  the 
statute  exist  must  be  ascertained,  and  this 
cannot  be  done  tmtll  speclflc  charges  are 
made,  and  full  opportunity  is  given  to  the 
officer  to  produoe  proofs,  and  defend  his 
rights.  Without  a  removal  made  in  a  legal 
manner,  no  vacancy  existed  in  the  treasurer's 
office,  and  the  county  superintendent  had  no 
authority  to  appoint  the  plaintiff.  An  actltm' 
to  inquire  as  to  the  existence  of  the  grounds 
of  forfeiture,  and  for  a  r«noval,  if  cause  ex- 
ists, may  be  maintained  in  any  court  of  com- 
petent JurisdictlOD;  ■  but  it  Is  not  necessary 
in  this  action  to  determine  whether  the  coim- 
ty  superint^dent  is  vested  with  that  power, 
and,  as  there  is  some  difference  of  opinion 
among  the  memfbers  of  the  court  with  refer- 
ence to  ttiat  question.  It  will  not  be  decided  at 
this  time.  The  plaintiff  fias  shown  no  tight 
to  the  office,  and  judgment  must  therefore 
go  In  favor  of  the  defendant  All  the  Justices 
concurring. 

(18  Colo.  SO) 

ATCHISON.  T.  &  S.  F.  B.  CO.  T.  SIIBAN 
et  al. 

(Supreme  Court  of  Colorado.  May  1.  1803.) 
Iniokt  to  ]:>a8Bexokb— Auohtiso  at  Eatinq 

HOUSB. 

Where  a  train  stops  at  an  eating  sta- 
tion, and  there  is  a  track  between  the  train 
and  the  station,  a  passrager  alighting  from  the 
train  has  the  right  to  assume  that  the  railroad 
company  will  so  regulate  its  trains  that  id 
tracks  between  the  car  and  the  eating  station 
platform  will  be  nafe  for  him  to  pass  over  in 
going  to  and  returning  from  the  eating  hoase, 
and  his  failure  to  looli  and  listen  for  an  ap- 
proaching train  Is  not  negligence. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Moses  D.  Shean  and  ottiers 
against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company  to  recover  damages  for 
Injuries  causing  death  of  plaintiffs'  father 
and  husband.  Judgment  was  rendered  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  GODDARD,  J.: 

The  action  is  brought  by  Mary  E.  Shean, 
the  wife,  and  In  behalf  of  Moses,  Josephine, 
and  Mary  Shean,  the  children,  of  Thomas 
Shean,  deceased,  to  recover  damages  against 
the  railroad  company  for  wrongfully  causing 
the  death  of  said  Thomas  Shean.  The  facts 
are  as  follows:  Thomas  Shean  was  a  pas- 
senger for  hire  from  Kansas  City,  Mo.,  to 
Son  Francisco,  Cal.,  on  the  appellant  com- 
pany's cars.  On  the  Ist  day  it  October, 
1887,  the  section  of  tne  train  in  which  he 
was  being  carried  arrived  at  La  .I'lnta,  Coin., 
between  8  and  9  o'clock  in  the  forenoon. 
La  Junta  is  an  eating  station  of  tlie  com- 
pany, and  a  point  at  which  trains  stop  to  al- 
low passengers  to  take  meals,  and  also  at 
which  trains  are  made  up  for  the  north  and 
west  The  train  was  being  run  in  two  sec- 


tions between  Kansas  City  and  La  Junta 
Shean  being  on  the  section  tliat  arrived  first. 
After  stopping  at  the  eating  station,  tlds 
flection  was  switched  npou  a  sldo  track,  the 
main  track  being  between  it  and  the  sta- 
tion. While  so  standing,  and  about  40  min- 
utes after  Its  arrival,  Shean  started  to  go 
to  the  eating  station  for  breakfast.  While 
passing  diagonally  across  the  main  track 
he  was  struck  by  the  locomotive  drawing 
the  other  section,  and  killed.  The  trstiu-ouy 
of  witnesses  as  to  the  rate  of  speed  this 
section  of  the  train  was  runnimi  at  the  time 
varies  from  6  to  10  miles  an  hour.  It  was 
also  conflicting  in  regard  to  whether  the  bell 
waa  being  rung  at  the  time  of  the  accident 
The  following  speclflc  interrogatories  were 
submitted  to  the  jury,  and  answered  as  fol- 
lows: "First  Do  you  And  from  the  evidence 
that  the  deceased,  Thomas  Shean,  after  leav- 
ing the  car,  and  before  reaching  the  track 
where  he  was  injured,  listened  or  looked 
for  an  approaching  train?  Answer.  No. 
Second.  Do  you  And  from  the  evidence  that 
If  the  deceased,  Thomas  Shean,  bad  looked, 
before  going  upon  the  track  where  he  was 
Injured,  he  could  have  seen  the  approaching 
train?  Answer.  Yes.  Third.  Do  you  ttnd 
from  the  evidence  that  if  deceased,  Thomas 
Shean,  had  stopped  and  listened  before  go- 
ing on  the  track,  he  could  have  heard  the 
approaching -train?  Answer.  No."  General 
verdict  for  plalntiCte  for  ^,00a  Motion  for 
new  trial  overruled,  on^x  judgment  rendered 
for  amount  of  verdict 

Charles  B.  Oast,  Wella,  Macon  ft  Pox^ 
man,  and  Rogers,  Gutbbert  ft  BlUs,  for  ap- 
pellant Rogers  ft  Shaath,  for  appellees. 

GODDARD,  J.,  (after  atatlng  the  facts.) 
The  ground  mainly  relied  on  in  the  argument 
before  us,  and  the  one  we  regard  as  con- 
trolling in  this  case,  la  whether,  upon  the 
evidence,  the  deceased  at  the  time  of  the  ac- 
cident exercised  such  care  as  uu  ordinarily 
prudent  man  would  exercise  under  like  clr- 
cumstances.  In  other  words,  was  be  guilty 
of  such  contributory  negligen<-e  as  would 
defeat  a  recovery?  The  fact  Is  uncontro- 
verted,  as  found  by  the  Jury  In  answers  to 
interrogatories  Nos.  1  and  2,  tliat  the  deceaseu 
did  not  on  approaching  tiie  track  where  he 
was  Injured,  look  or  listen  for  an  approach- 
ing train,  and  that  if  he  liad  looked  before 
going  upon  the  track,  he  could  bare  seen  the 
approaching  train;  and  the  question  la  there- 
by presented  whether  the  deceased.  In  his 
relation  as  a  passenger,  bad  the  right  to 
omit  the  precaution  of  looking  for  an  ap- 
proaching train,  and,  as  the  court  below  In- 
structed the  Jury,  "assume  that  the  defend- 
ant must  so  regulate  Its  trains  that  its  tracks 
between  the  car  he  left  and  the  eating  sta- 
tion platform  would  be  free  from  obstruc- 
tion, and  safe  for  him  to  pass  over  In  go 
Ing  to  and  returning  from  the  eatlug  house; 
*  *  *  that  defendant  is  boimd  to  exerdse 
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the  same  degree  of  care  In  prodding  for  him 
a  safe  and  conTenlent  way  and  manner  of 
access  to  and  from  the  eating  station  •  •  • 
as  in  the  transportation  and  carriage  of 
him."  It  is  said  by  tbis  court  in  Railroad 
Oo.  T.  Hodgson,  31  Pac.  Rep.  956.  18  Ckilo. 
— :  "The  appellant,  a  common  carrier,  owed 
a  i»ecaliar  da^  to  the  deceased,  a  passen- 
ger for  hire.  It  was  bound  to  exerdse  the 
highest  degree  of  care  and  skill  reasonably 
practicable  in  the  management  of  its  trains. 
This  duty  did  not  cease  npon  the  arrival 
of  the  train  nprai  which  the  deceased  was 
a  passenger  at  the  place  of  his  destination. 
The  company  was  still  bound  to  furnish  him 
an  opportunity  to  safely  alight  therefrom, 
and  to  use  the  utmost  care  and  diligence  in 
providing  for  him  a  safe  passage  from  the 
train  to  the  platform  of  the  depot."  The 
same  duty,  we  think,  U  Imposed  upon  the 
company  towards  a  passenger  while,  on  a 
continuous  Journey,  he  is  gohig  to  .and  re- 
turning from  the  eating  stations  provided 
hy  the  company  for  the  accommodation  of 
passengers.  While  leaving  the  train  for  this 
porpoee  he  does  not  cease  to  be  &  passenger, 
or  lose  the  protection  of  those  regulations 
that  the  company  is  bound  to  provide  for 
his  safety  while  on  its  cars,  or  when  right- 
fully upon  its  depot  grounds.  The  same 
rules  of  taw  can  be  invoiced  for  his  protec- 
tion under  such  circumstances  as  are  af- 
forded to  passengers  going  to  and  from  Its  cars. 
Their  duty  in  the  latter  respect  Is  well  set- 
tled. Railroad  Co.  v.  Hodgson,  supra.  In 
the  case  of  RaUroad  Co.  v.  White,  88  Pa. 
St  333,  it  Is  said:  "It  la  the  duty  of  the 
company  to  provide  for  the  safe  receiving 
and  discharging  of  passengers.  It  Is  bound 
to  exercise  the  strictest  vigilauce,  not  only 
in  carrying  them  to  their  destination,  but  al- 
so In  setting  them  down  safely,  if  human 
care  and  foresight  can  do  so."  That  the 
deceased  had  a  right  to  rely  on  thd  perform- 
ance of  sadi  duty  by  the  company,  and  pro- 
ceed without  taking  the  precaution  to  look 
and  listen,  and  that  the  foUure  to  do  so  la 
not  n^ligence  per  se,  la  decided  In  numer- 
ous cases.  To  this  effect  are:  Terry  v.  Jew- 
ett,  78  N.  Y.  338;  Brassell  t.  Railroad  Co.,  84 
N.  T.  241;  Archer  t,  RaUroad  Co.,  106  N.  T. 
689^  13  N.  B.  Rep.  818;  Jewett  t.  Klefn.  27  N. 
J.  Eq.  550;  Baltimore  &  O.  B.  Co.  v.  State,  00 
Md.  4^.  In  Baltlmwe  &  O.  B.  Co.  t.  State, 
00  Md.,  at  page  403,  It  Is  said:  "And  though 
the  deceased  hlmsdf  was  required  to  exer- 
dae  reasmaUe  care,  yet  we  may  suppose 
that  his  watchfulness  was  naturally  lessened 
hf  bis  reliance  npcm  the  fidtbfnl  observ- 
ance by  the  employes  of  the  defendant  of 
sodk  precautionary  rules  and  regulations 
as  would  secure  to  passengers  a  safe  trans- 
fer; •  •  •  and,  except  in  the  presence 
of  Immediate,  ■  apparent  danger,  he  was 
Butuorized  to  act  upon  snch  reliance."  In 
the  case  of  Jewett  r.  Kl^  27  N.  J. 
Bq.  fifiO^  It  Is  held  "that  a  person  who. 
In  nfflt^iitig  from  the  depot  to  the  train  be 


was  about  to  take,  was  obliged  to  cross  an 
intervening  track,  was  not  guilty  of  contrib- 
utory negligence  in  that  he  did  not,  before 
approaching  the  train,  look  up  or  down  the 
track  to  see  whether  there  was  danger  from 
an  approaching  train,  and  in  that  he  ap- 
proached the  train  diagonally  from  the  plat- 
form to  the  station,  and  before  his  train 
had  come  to  a  full  stop."  By  the  foregoing 
and  other  well-considered  cases  It  la  set- 
tled that  a  passenger  on  a  railroad,  while 
passing  from  the  cars  to  the  depot.  Is  not' 
required  to  exerctae  that  degree  of  care  in 
crossing  a  railroad  track  as  Is  Imposed  upon 
other  persons,  and  that  he  has  the  right  to 
assume  that  the  company  will  discharge  its 
duty  in  making  the  way  safe;  and,  relying 
on  this  assumption,  may  neglect  precautions 
that  are  ordinarily  imposed  upon  a  person 
not  holding 'tliat  relation;  and  this  distinc- 
tion is  to  be  taken  into  condderation  In  de- 
termining the  propriety  of  ills  conduct  Un- 
der all  the  facts  shown  in  evidence  and  the 
circumstances  surroiuding  the  accident, 
whether  the  .person  injured  was  guilty  of 
contributory  negligence  at  the  time  is  a  ques- 
tion within  the  province  of  the  Jury  to  de- 
cide, and  one  that  the  court  cannot  right- 
fully take  from  them.  In  addition  to  the 
cases  above  cited,  see  Warren  v.  Railroad 
Co..  8  Allen,  227;  Gaynor  t.  Railroad  Co.. 
100  Mass.  208;  Parsons  v.  Railroad  Co.,  (N. 
Y.  App.)  21  N.  B.  Rep.  145;  Wheelock  v. 
Railroad  Co.,  105  Mass.  203.  In  ths  case  at 
bar  we  think  ttie  law  was  correctly  given 
to  the  Jury,  and  that  their  finding  on  the 
facta  cannot  be  disturbed.  An  examination 
of  other  points  presented  by  appellant  dls- 
doses  no  error  that  Is  a  cause  of  reversal 
of  the  case. 
The  Judgmoit  is  accordini^  affirmed. 


(U  Colo.  40} 
OBMAN  et  aL  T.  BOWLES  et  aL 
(Supreme  Court  of  Odorado.  Mi^  15,  1883.) 
Sale  of  VTabo's  Ebaltt— Soffjciesci  or  fati- 

TiOK— Gu*KDJAN  *1»  LlTBM  — NOTICB— PUBUCA- 

TioN  —  Bond  foh  Applicatiox  or  Vrooekds  — 
Rights  or  Puhciiasck. 

1.  Gen.  St  1883,  I  1504,  provides  that  the 
district  court  may,  for  Just  causey  being  satlt- 
fied  that  the  guardian  ttas  eppUed  all  tne  per- 
sonal estate,  order  the  sale  of  the  laod  of  the 
ward  00  the  application  of  the  gilardlan  by  pe- 
tition in  writing  stating  the  facts.  Hdilt  that 
a  petition  filed  solely  to  procure  an  order  of 
sale  of  unproductive  land,  which  was  depreciat- 
ing, for  reinvestmeDt  in  more  desirable  prop- 
erty, was  not  defective  for  want  of  an  aver- 
ment that  the  guardian  had  faithfully  applied 
all  the  personalty. 

2.  Under  such  statute  the  appointment  of 
a  guardian  ad  litem  was  unDeeeasa^. 

a.  Where  the  notice  describing  the  land  sold 
was  published  the  required  length  of  time,  the 
fact  that  the  petition  included  other  tracts  de- 
scribed in  anotlier  notice  not  so  publiRh(>d. 
which  were  not  sold,  did  not  affect  the  validity 
of  the  sale  of  the  land  properly  advertised, 
though  all  the  land  described  in  the  petition 
was  ordered  sold. 

4.  The  publication  of  the  notice  of  sale  in 
each  issue  of  a  dally  paper  commencing  on 
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April  21at,  and  Including  May  11th,— a  period 
of  20  days, — was  a  compliance  witli  an  order 
that  th«  sale  should  take  place  May  11th,  no- 
tice to  be  first  published  at  least  once  a  week 
for  three  sacces^Te  weeks  in  a.  newspaper. 
Calvert  v.  Calvert,  24  Pac.  Kep.  H>4ii,  15  Colo. 
390,  followed. 

5.  Where  the  terms  of  the  sale  were  fully 
complied  with,  the  fact  that  the  guardian  did 
not  give  a  bond  for  the  faithful  application  of 
the  proceeds  of  the  sale  Is  without  merit. 

tt.  An  objection  that  the  district  court, 
in  its  order  of  confirmation,  failed  to  direct 
the  investment  of  the  oroceeds,  went  to  a  mat- 
ter subsequent  to  the  consummation  of  the  sale, 
and  could  not  affect  the  pordiaser's  rights. 

Error  to  dtstrict  court,  Pueblo  county. 
-  Action  by  WiUiani  B.  Ormaa  and  FranlElIn 
H.  Orman,  minors,  by  James  B.  Orman,  their 
guardian  and  next  friend,  against  Joseph  W. 
Bowles  and  others,  to  set  aside  a  guardian's 
sale.  From  a  judgment  conflrming  the  sale, 
plnlntifrs  bring  error.  Writ  diamisaed. 

The  other  l^ts  folly  appear  In  the  fol- 
lowing statement  Uy  GODDARD.  J.: 

From  the  record  it  appears  that  on  the 
2Tth  day  of  March,  lb82.  Joseph  W.  Bowles, 
then  guardian  of  William  B,  Orman  and 
Franklin  H.  Onnan*  minors,  published  a  no- 
tice in  the  South  Pueblo  News,  a  dally  news- 
paper printed  and  published  at  Puet^,  that 
at  the  next  terra  of  the  district  court  sitting 
in  and  for  Foeblo  county,  to  be  liolden  on 
tho  thU-d  Monday  of  April,  1SS2,  he  would 
apply  for  an  order  to  sell  the  following  de- 
BCiibcd  real  estate  l}elouglng  to  said  minors, 
to  wit:  "The  S.  W.  %  of  the  S.  E.  and 
the  &  B.  %  of  the  S.  W.  ^  of  secUon  Z7. 
and  the  N.  £.  ^  of  the  N.  W.  li,  and  the  N. 
4^  of  the  N.  £}.  ^  of  section  M,  Tp.  20  S., 
of  R.  65  West,  situate  in  Pueblo  county, 
state  of  Colorada"  On  the  2tith  day  of 
Mon^,  1882,  he  published  In  the  same  pa- 
per another  notice,  to  the  effect  Uiat  he 
would  apply  at  the  same  term  of  court  for 
an  order  to  sell  the  following  described  real 
estate,  situate  lii  the  county  of  Pueblo  and 
state  of  Colorado,  to  Wit:  "Tlio  S.  ^  of  the 
S,  W.  H.  the  N.  W.  %  of  the  S.  W.  the 
S.  W.  U  of  the  N.  W.  of  section  26,  Tp. 
20  S.,  of  R.  63  West,  excepting  a  certain 
ten  acres  described  by  metes  and  bounds. 
Also  an  undivided  one-third  interest  In  tho 
M.  E.  %  of  the  N.  B.  %  of  section  17, 
Tp.  20  8.,  of  H.  65  West  Also  an  undi- 
vided one-half  interest  in  a  part  of  the  S. 
W.  U  of  section  26.  Tp.  20  8..  of  R  65 
West,  and  describing  the  same  also  by 
metes  and  bounds.  Also  lots  9  and  10  In 
block  21,  and  lots  6,  7,  and  8  in  block  27. 
■  -fill  in  the  County  addition  to  the  city  of 
Pueblo."  On  the  18th  day  of  April.  188'/, 
the  said  Bowles,  as  guardian  of  said  minors, 
presented  his  petition  to  the  district  court, 
alleging  ther^,  inter  alia,  that  Us  wards. 
William  B.  Orman  and  Franklin  H.  Orman, 
were  the  owners  in  fee  of  certain  real  es- 
tate, describing  the  same  as  in  the  foregoing 
notices.  "That  the  said  property  yields  no 
Income,  and  that  It  Is  a  continual  source  of 
expense,  and  that  the  above-described  land 


in  sections  27  and  34.  Tp.  20  S:,  of  B.  65 
West,  is  being  constantly  damaged  and  di- 
mlnii^ed  in  value  by  the  action  of  the  Ar- 
kansas river,  which  river  flows  through  said 
sections  27  and  34.  by  said  river  wasliing  its 
iKinks,  and  changing  its  channels;  and  your 
petitioner  further  submits  that  the  Interest 
of  said  wards  would  be  promoted  by  the' 
sole  of  the  aforesaid  real  estate;"  and  pray- 
ing "that  the  court  make  an  order  Xor  the 
sale  of  said  real  estate  for  the  purpose  of 
Investing  the  proceeds  in  other  real  estate." 
On  April  18,  1882.  a  hearing  was  had  upon 
this  petition,  and  the  court  found  the  allega- 
tions ther^  to  be  true,  and  ordered  the 
petiUimer  to  sell  the  property  therehi  de- 
scribed at  pabllc-  vendue  to  the  highest  and 
best  bidder,  on  the  11th  day  of  May.  1882, 
between  the  houi'S  of  2  and  5  o'clock  In  the 
afternoon,  and  tliat  suidi  sale  be  advertised 
at  least  once  a  week  for  thr^  successive 
weeks  In  a  newspaper  published  in  Pueblo 
county,  soch  sole  to  be  made  for  one-third 
cash,  and  tlie  balance  unpaid  to  be  seraired 
by  trust  deed  on  so  mncb  of  the  property  sold 
as  should  afford  ample  secority  for  d&Cfifred 
payments,  with  10  per  cent  interest  After^ 
wards,  and  on  tlie  11th  day  of  July.  1882, 
sold  guardian  filed  a  report  of  his  proceed- 
ings under  and  In  pursuance  of  such  order 
of  sale.  from,  which  it  appears  that  he  pub- 
lished notice  of  the  time  and  place  of  sale 
in  a  daily  newspi^r  printed  and  pul>lisbed 
in  Poeliio  county,  commencing  on  April  21, 
1882,' and  jKHitlnuIng  In  each  succesrive  is- 
sue thereof  up  to  and  including  May  11. 
1882.  That  on  the  11th  day  of  May.  1882. 
at  the  place  designated  in  the  order,  he  of- 
fered at  labile  vendue,  the  foUowbig  tracts 
of  land,  to  wit:  'Vbe  S.  B.  14  of  the  S.  W. 
Vi.  and  the  &  W;  H  of  the  S.  B.  ^  of  sec- 
tion 27,  township  20  S.,  of  range  65  W.,  and 
the  N.  ^  of  tiie  N.  U.  and  Uie  N.  £}.  ^4  of 
the  N.  W.  ^,  of  section  34,  township  20  8., 
of  range  65  W..  and  sold  the  saiue  to  lUram 
Morey  for  the  sum  of  $3,080.  he  being  the 
highest  bidder,  who  piUd  $1,500  cash,  and 
executed  ids  two  prondssory  notes  for  the 
balance  of  the  purcliase  price,  each  for  the 
sum  of  f  1,090,  payable  In  one  and  two  years, 
respectively,  after  date,  with  interest  at  the 
rate  of  10  per  cent  per  annum  until  paid, 
and  secured  the  same  by  a  trust  deed  on 
the  land  sold,  except  14  acres  thereof. 
On  April  27,  1882,  the  court  entered  an  or- 
der vacating  the  order  of  sale  as  to  all  prop- 
erty except  that  sokl  as  above  stated.  On 
the  11th  day  of  July.  1882.  the  coxurt  ap- 
proved and  confirmed  such  side,  and  ordered 
a  deed  delivered  to  the  purchaser.  The 
plaintiffs  in  error  seek  to  reverse  this  Judg- 
ment of  conflmmtion,  and  declare  the  sale 
null  and  voML 

Browne,  Putnam  &  Preston  uid  Waldnut 
&  Devlne,  for  plaintifTs  In  error.  Charles  E. 
Oast  and  H&aiy  A.  Dubbs,  for  defendants 
in  eirror. 
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GODDARD,  J.,  (after  ataang  the  facta.) 
The  principal  asslgnmout  of  error  is  predi- 
cated upon  the  alleged  Iiisufflciency  of  the 
petition  presented  by  the  guardian  to  invoke 
the  Jurisdiction  of  the  court,  and  for  that 
rrason  the  proceedings  were  comm  non  Ju- 
dice  and  T<^d.  The  power  to  sell  the  real 
estate  of  a  minor  ta  statutory,  and  a  stibstan- 
tifll  compliance  with  the  requirements  of  the 
statute  Is  necessary  to  direst  the  minor  of 
his  title,  and  this  must  be  nfflrmativrfy  shown 
by  the  record.  The  statute  providing  for  the 
sale  by  the  guardian  of  his  ward's  real  es- 
tate in  force  at  the  time  these  proceedings 
were  had  is  as  follows:  **The  district  court 
may.  for  just  and  reasonable  cause,  being 
satiBfled  that  the  guardian  has  faithfully  ap- 
plied all  the  personal  estate,  order  the  sale 
of  the  real  estate  of  the  ward,  ou  the  appli- 
cation  of  the  guardian  by  petition  in  writing 
stating  the  facts,  and  baving  g^ven  notice  to 
ail  persons  concerned  of  such  Intended  appll- 
cation,  in  some  public  newspaper  printed  In 
the  state,  or  by  setting  up  written  notices  in 
three  of  the  most  public  places  In  the  connty, 
at  least  thiee  weeks  befbre  the  sitting  of  the 
court  Soeh  order  may  enable  the  guardian 
to  sen  and  convey  the  real  estate  for  the 
■iq>port  and  edneatUm  <rf  the  ward,  or  to 
Invest  the  proceeds  in  other  real  estate.  The 
court,  in  such  order,  shall  direct  the  time 
and  place  of  sale,  the  notice  thereof  to  be 
given,  and  may  direct  the  sale  to  be  made 
on  reasonable  credit,  and  require  such  secu- 
rity from  the  guardian  and  purdmser  as  the 
interest  of  the  ward  may  require.  It  shaU 
be  the  duty  of  the  guardian  making  such  sale, 
as  soon  as  may  be,  to  make  return  of  such 
proceedings  to  tbe  court  granting  the  order, 
which.  If  approved  by  Mie  court,  shall  be 
recdrded,  and  shall  vest  in  the  pordiaseni 
aU  the  interest  the  ward  had  in  the  estate 
ao  sold;  appUeatlon  for  the  sale  of  such  real 
esbite  shaU  be  made  to  the  court  .of  the 
connty  where  the  whole  or  part  of  the  es- 
tate shall  be  situated."  Oen.  St.  1883,  p.  527, 
f  1604.  Appdlants  Inaist  that  l>y  Ihe  terms 
of  this  section  It  la  made  a  condithm  preced- 
ent to  the  exercise  of  the  power  to  sell  the 
ward's  real  estate  for  any  purpose  that  the 
guardian  has  •faithfully  applied  all  the  per- 
sonal estate,"  and,  notwithstanding  this  pro- 
ceeding was  for  the  purpose  of  rdnvestlng 
the  proceeds  of  unproductive  property,  that 
the  omission  of  such  allegation  from  the  peti- 
tion for  the  order  of  sale  is  fatal  to  the  ju- 
risdiction of  the  court,  and  invalidates  the 
entire  proceeding.  The  section  of  our  stat- 
ute above  cited  was  borrowed  from  Illinois, 
and  adopted  by  the  then  territory  of  Colorado 
in  ISBl.  It  had  at  that  time  received  a  con- 
struction by  the  supreme  court  of  that  state 
npmi  the  point  raised  by  appellants.  In  the 
case  of  Young  v.  Lorain,  11  111.  Caton,  J., 
delivering  the  opinion  of  the  court,  says: 
"The  statute  sets  out  with  authorizing  the 
court,  for  just  and  reasonable  cause,  being 
satisfied  that  the  guardian  has  faithfully  ap- 


plied all  the  personal  estate,'  to  order  the 
real  estate  to  be  sold;  and  In  a  sutisequent 
part  of  the  section  it  provides  that  the  sale 
may  be  ordered  for  either  of  two  purposes: 
First,  for  the  support  and  education  of  the 
ward;  and,  second,  that  the  proceeds  of  the 
sale  may  be  Invested  in  otha*  real  estate. 
Now,  by  the  literal  expressions  of  the  act  It 
mig^t  seem  that  the  personal  estate  must 
be  exhausted  before  a  sale  coidd  be  ordered, 
where  the  sole  object  was  to  Invest  the  pro- 
ceeds in  other  real  estate,  but  we  can  hardly 
brieve  that  such  could  have  been  the  des^ 
of  the  legislature,  for  certainly  the  existence 
of  personal  estate  could  have  nothing  to  do 
in  determining  the  question  whether  the  In- 
terest of  the  ward  would  be  promoted  by  a. 
change  of  the  Investment  in  real  estate.  It 
would  seem  to  be  more  reasonable  to  suppose 
that  the  'Just  and  reasonable  cause'  which  Is 
require^  to  be  shown,  and  the  facts  of  which 
the  statute  requires  to  be  stated  hi  the  peti- 
tion, should  govern  the  court  In  determining 
whether  the  Interest  of  the  ward  required 
a  change  of  the  Investment,  without  regard 
to  the  existence  of  personal  estate;"  Under 
a  familiar  rule,  by  adopting  this  statute,  we 
accepted  this  constructioa.  That  such  show- 
ing la  a  necessary  condltlwi  precedent  to  the 
sale  of  a  ward's  real  estate  to  pay  debts,  we 
think  la  cOear;  but  we  can  find  W  authority, 
nor  concave  of  any  principle,  that  makes  tt 
so  In  the  sole  of  unproductive  real  estate  for 
the  purpose  of  retnveatment.  It  is  dearly 
to  the  advantage  of  the  ward  that  his  per- 
sonal  estate  be  first  used  for  bis  education 
and  maintenance,  but  no  reason  la  perceived 
why  It  would  advantage  him  to  retain  real 
estate  that  Is  not  <mly  unproductive,  but  a 
source  of  expense  that  eventually  may  con- 
sume his  perscHialty.  lAe  cimtcaiUim  of 
plaintiffs  In  error,  if  sustained,  would  d^eat 
the  very  object  of  the  statute,  which  Is  to 
advance  the  Interests  of  the  minor  by  afford- 
big  the  means  to  the  guardian  to  make  a  Ju- 
dldous  change  of  investment  If  exhaustion 
of  the  personal  estate  of  the  ward  Is  not  a 
cfHulitiott  precedent  to  the  sale  of  his  real 
estate  for  the  purpose  of  investment,  then 
no.aUegatiw  of  that  fact  Is  necessary  In  the 
petititm.  We  do  not  understand  connsd  for 
plalntlfte  in  error  to  seriously  contest  the 
sufficiency  of  the  grounds  alleged,  or  that 
they  do  not  constitute  such  "Just  and  reason- 
able cause"  as  the  statute  contemplates  to 
invoke  the  action  of  the  district  court  And 
It  is  to  be  presumed  that  the  court.  In  the 
exercise  of  that  degree  of  care  so  impera- 
tively demanded  for  the  protection  of  the 
minor's  interests,  required  full  and  satisfac- 
tory proof  of  the  existence  of  such  Just  and 
reasonable  cause  before  granting  the  order 
of  sale.  The  want  of  averment  that  the 
guanlloh  had  faithfully  applied  all  the  per- 
sonalty.  In  our  (pinion,  constitutes  no  defect 
in  the  petition,  hied,  as  it  was,  solely  for  the 
puntose  of  prociuing  an  order  of  sale  of  un- 
productive real  estate  that  was  belnc  depre- 
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dated,  for  the  purpose  of  reinvestment  In 
other  and  more  dertrable  property. 

The  second  objection  presented  by  plaintiffs 
In  error  as  affecting  the  validly  of  the  sale 
Is  the  failure  of  the  court  to  appoint  a  guardian 
ad  litem.  Upon  an  examination  of  the  au- 
thorities cited  by  counsel  for  appellants,  we 
find  them  to  be  cases  wherein  the  proceeiUnsa 
to  sell  the  infant's  estate  were  either  adverse 
to  his  Interest,  or  were  had  under  statutes 
nmiriny  Qj/g  appointment  of  a  guardian  ad 
.litem  a  requtstte  to  the  validly  of  the  sale. 
Oar  statute  does  -not  require  such  appoint- 
ment, and,  as  in  the  former  respect,  prior 
to  Its  adoptitm  had  been  oonstmed,  in  this 
particular  by  the  nQHreme  court  of  lUlntHs. 
■  In  Mason  r.  Walt,  4  Scam.  127,  tt  was  held 
llkat  In  a  proceeding  to  adl  the  ward's  estate 
under  ttda  statute  "It  was  not  necessary  that 
Oie  ward  ahoold  have  a  day  In  court  The 
prooeedlng  was  not  adverse  to  her  interest, 
nor  against  her.  It  Is  her  own  application,  by 
bar  legally  constituted  guardian.  She  Is  In 
court  by  taw  guardian.  No  summmis  to  ber 
was  neoessary;  not  could  (die  have  any  otber 
day  or  guardian  ad  Xt»n  In  court,  unless  up- 
oa  Buggeatlffli,  as  amicus  curiae,  it  should  ap> 
pear  that  the  guardian  was  about  to  abuse 
tbe  trust,  or  was  seeking  power  to  injure  and 
misapply  the,  estate.  I  think  It  altogether  an 
emmeona  view  of  sucdi  cases  to  regard,  them 
as  proceedings  against  tihe  h^r  to  divest  bar 
of  her  Interest  or  proporly.  It  Is  an  implica- 
tion her,  or  on  her  b^ialf,  for  power  and 
authority  to  do  aots  tor  ber  ben^t  and  In- 
terest" In  Smith  T.  Baoe,  27  III  387,  the 
court  quote  the  f<Hegolng,  and  say:  'TThls  de- 
cIbIod  has  doubtless  been  regarded  and  acted 
np<m  by  the  courts  and  by  the  legal  profes- 
sion of  tbe  state  ever  since  Ite  announcement, 
as  the  cmreot  practice;  and  under  that  prac- 
tice large  amounts  of  property  have  been 
purchased  and  sold  in  perfect  good  faltta, 
beUevlng  that  this  court  had  definitely  de- 
termined such  a  practice  to  be  legal  and  bind- 
ing upcm  the  estate  of  the  minor.  On  the 
faith  of  that  opinion,  covenants  for  title 
havA  no  doubt  been  entered  Into  under  the 
belief  by  grantors  that  they  were  acting  with 
perfect  safety."  It  has  also  been  appnwed 
in  several  later  cases.  In  the  case  of  Ptine 
T.  Mapp,  80  6a.  137,  6  3.  E.  Bep.  66,  wherein 
It  was  contended  that  a  guardian  sale  under 
a  statute  similar  to  ours  was  Invalid  be- 
cause a  guardian  ad  litem  was  not  appointed, 
the  court,  after  reviewing  the  decisions  dted 
by  counBel  In  Uils  case,  with  others,  say: 
"We  have  carefully  read  the  authorities  dtcd 
by  counsel  for  the  plaintiff  In  error,  and 
find  that  in  all  the  cases  cited  by  him  In  other 
stotes  in  which  the  courts  held  that  a  guard- 
ian ad  llton  was  necessary  the  decisions  were 
based  distinctly  upon  the  statutes  of  those 
states."  And  It  was  therein  held  that  under 
a  stotute  that  contained  no  requirement  to 
that  effect  the  appointment  of  a  guardian  ad 
litem  was  not  necessary  In  a  proceeding  by 
tbe  guardian  to  s^l  the  ward's  real  estate 


to  constitute  a  valid  sale  of  such  property  as 
against  the  ward.  We  think  the  contention 
of  counsel  for  appellants  on  this  point  is  with- 
out support  In  reason  br  authority. 

The  next  point  urged  by  couns^  for  appel- 
lants Is  that  the  petition  was  presented  upon 
Insufficient  notice;  and  this  contention  Is 
based  upon  the  fact  that  two  noUces  of  appli- 
cation for  the  order  to  sell  were  published, 
one  describing  the  land  sold,  and  the  other 
land  that  was  not  sold,  and  that  the  latter 
was  first  published  on  March  20th,  which  was 
less  than  three  weeks  before  the  April  term 
of  court  While  thla  Is  true,  It  appears 
from  an  Inspection  of  the  record  that  the 
first  notice,  describh^  tiie  land  actually  sold, 
to  wit  the  traota  In  sections  27  and  34,  was 
published  the  requiBlte  time.  There  also  ap* 
pears  of  record  an  ordor  ot  April  27th,  vacat- 
ing tbe  order  to  sdl  as  to  the  property  un- 
sold, and  described  In  the  second  notice. 
It  appearing,  theref  (Mre,  by  die  record  that 
the  notice  describing  the  land  sold  was  pub- 
lished tbe  required  loigth  of  time,  the  faxst 
that  the  petttlcm  presented  to  the  court  in- 
cluded oOier  tracts  described  bi  another 
notice  not  so  pubUahed,  which  wwe  not  sold, 
does  not  aflfeot  the  validity  of  the  sale  <a  the 
land  property  advordsed.  Connml  emphasize 
the  fact  that  all  of  theland  described  In  the 
petition  was  ordered  sold,  and  contend  that  a 
sale  of  leas  than  all  was  unauthorised.  Bvai 
under  m  order  of  sale,  valid  as  to  all  the 
land  described  therdn,  we  apprehend  that  a 
failure  from  any  cause  to  sell  the  entire 
proper^  would  not  vitb&te  a  sale  of  a  por- 
tion, mudi  leas  should  a  failure  to  sell  tiiat 
illegally  ordered  Bold  have  smdi  an  effect 
Without  deciding  whether  the  pnbUcatlon  of 
the  notice  Is  essential  to  the  Jurisdiction  of 
the  court  In  the  premises,  we  tldnk.  In  so 
far  as  tbe  land  sold  Is  affected  by  tbis  ques- 
tion, the  publication  conformed  to  the  re- 
quirements of  the  statute. 

It  is  assigned  as  a  further  error  that  the 
notice  of  sale  was  not  published  as  ordered 
by  the  court  In  support  of  this  assignment 
counsel  for  appeUante  assume  that  die  order 
prescribed  three  weeks*  notice  to  be  first 
given.  The  order  was  as  follows:  "Said 
sale  shall  be  at  public  vendue,  to  be  made 
at  the  east  door  of  the  courthouse  of  said 
Pueblo  county,  situate  In  the  Aty  of  Pueblo, 
In  said  county,  and  to  take  place  on  the 
eleventh  (11)  day  of  May,  A.  D.  1882.  be- 
tween the  hours  of  2  and  6  o'clock  In  tbe 
afternoon,  notice  of  the  time  and  plaoe  of 
said  sale  having  first  been  published  at  least 
once  a  week  for  three  successive  weeks  in 
some  pabUc  newspaper  printed  and  published 
in  said  county  of  Pueblo."  It  appears  that 
the  notice  was  published  In  the  Dally  Even- 
ing News,  a  paper  published  in  Pueblo  coun- 
ty, In  each  Issue,  commencing  on  April  2l8t 
and  included  May  11th,  a  period  of  20  days. 
The  order  was  complied  with,  and  It  was 
not  essential,  as  argued  by  counsd,  that  the 
noUce  should  have  been  published  for  tbe 
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full  period  of  three  we^kg  before  tlie  sale. 
To  thla  effect  are  the  decisions  of  this  court 
In  Decker  v.  Myles,  4  Oolo.  558;  Calyert  t. 
Calvert,  15  Colo.  390,  24  Pac  Rep.  1043. 

The  objecticm  that  no  bond  was  required 
tor  the  faithful  application  of  the  proceeds 
is.  under  the  statute  and  the  facta  of  'he 
case,  equally  without  merit  It  is  not  claimed 
that  the  terms  of  the  sale  as  prescribed  in 
the  order  were  not  complied  with;  but,  on 
the  other  band,  It  appears  that  91,600  in  oaah 
was  paid,  and  the  balanoe  secured  by  trust 
daed. 

The  objection  that  the  district  court,  in  its 
order  of  confirmation,  failed  to  direct  the  in- 
Teatment  of  the  proceeds.  Is  answered  by 
the  proTidons  of  section  1595  of  the  General 
Statues,  miereby  the  guardian  is  required 
to  make  return  to  the  county  court  of  the 
proceeds  of  such  sale,  and  Is  subject  to  the 
orders  of  that  court  as  to  their  investment 
This  objectioii  goes  to  a  matter  subsequent 
to  the  consummation  of  the  sale,  and  is  one 
that  can  in  no  way  affect  the  rights  of  a 
purchaser.  He  Is  not  required  to  see  that 
such  proceeds  are  properly  Invested,  and  a 
failure  to  invest  them  at  all  could  not  defeat 
a  sale  properly  made. 

Upon  a  careful  examination  of  the  record 
we  are  satisfied  that  the  Jurisdiction  of  the 
court  below  was  properly  invoked,  and  that 
no  substantial  error  intervened  In  the  sub- 
sequent proceedings.  The  sale  In  question, 
tiierefore,  must  be  vt^eld,  and  the  writ  of 
«Tor  dismissed. 


(«8  Cal  S2» 

McPARLAND  t.  McCOWEN,  County  Au- 
ditor.  (No.  15,008.) 
(Sapreme  Court  of  California.  May  22,  1S03.) 

codntt  hojlhd  —  jukisdiction  —  constables  — 
Claims  fok  Fkes — Powers  of  Acditok  —  Res 
J  D  uic  AT  A— Ma  s  [>am  us. 

1.  Under  St  18S1,  p.  301,  S  25,  subd.  12, 
which  gives  the  lioard  of  supervisors  jurisdic- 
tion "  to  examine,  settle,  and  allow  all  accounts 
legally  chargeable  against  the  conoty,  except 
salaries  Of  officers,  and  order  warrants  to  be 
drawn  on  the  county  treasurer  therefor,"  the 
board  has  jurisdiction  to  "examine,  settle,  and 
allow"  a  constable's  claim  for  fees. 

2.  St.  1891,  p.  322,  S  113,  provides  that 
the  anditor  mast  draw  warrants  on  the  county 
treasurer,  in  favor  of  all  persons  entitled  there- 
to, in  payment  of  all  claims  against  the  coun- 
ty which  have  been  allowed,  and  ordered  paid. 
V  the  supervisors.  Hrld  that,  after  a  consta- 
ble's claim  for  fees  had  been  examined  and  al- 
lowed by  the  county  board,  the  auditor  could 
not  refuse  to  draw  warrants  for  the  payment 
thereof  on  the  ground  that  the  services  for 
which  the  fees  were  charged  were  never  ren- 
dered. 

3.  Where  the  board  of  supervisors  hears 
and  determines  the  facta  involved  in  a  claim, 
and  orders  the  allowance  thereof,  it  becomes 
res  Judicata,  and,  in  the  absence  of  fntndt  is 
conclusive. 

Commisiimim*  dedslon.  Department  1. 
Appeal  from  superior  court,  MendoKdno 
oounlyt  Robert  McOatroy,  Judges 

Application  bj-  William  McFartand  for  a 
V^F.iio.3— 8 


mandamus  to  compel  Hale  McCowen,  as 
county  auditor,  to  issue  two  warrants  upon 
tlio  county  tfeuKurer.  The  writ  was  granted, 
and  dureudaut  apneals.  Affirmed. 

J.  O.  WlUte.  for  appellant  J.  A.  Cooper, 

for  n-si)Oudcnt. 

SEARLES,  a  Thla  was  an  application  in 
the  court  beluw  by  William  McFarland,  the 
respondent  here,  for  a  writ  of  mandiite  to 
compel  appeliunt,  auditor  of  the  county  of 
Meudoduu,  to  Issue  two  warrants  to  re- 
spcMident  upon  the  county  treasurer  for  f  149.- 
25  aud  ¥244.85,  respectively.  Therespoudent 
was  a  constable  of  Mendocino  county,  and  os 
such  presented  two  claibis  for  fees  aguiust 
the  county  to  the  board  of  supervisors  for 
the  above  st>\x;r.il  amounts.  The  bills  or 
claims  preseuicU  were  itemized  accounts  for 
constable  fees  for  arresting  criminals  under 
warrants,  ami  for  serving  subpoenas  in  crim- 
inal cases,  and,  so  far  as  appears,  w^re  reg- 
ular as  ti>  furm,  and  duly  verified.  The 
board  of  8npei'\'isorB  allowed  the  claims,  and 
ordered  the  auditor.  Hale  McCowen,  the  ap- 
pc-llant,  to  draw  his  warrants  on  the  coun^ 
treasurer  therefor,  which  he  refused  to  do. 
Respondent  procured  an  aiiematlve  writ  of 
mandate  to  issue  against  appellant  as  such 
auditor,  commanding  him  to  draw  his  war- 
muts  as  auditor  on  the  county  treasurer  for 
the  several  amounts  specified,  and  to  de- 
liver the  same  to  respondent  by  a  day  cer- 
tain, therein  named,  and,  failing  to  do  so, 
that  he  appear  and  show  cause,  if  any,  etc. 
Appellant  appeared,  and  for  cause  showed  to 
the  court,  and  averred,  in  substance,  that 
noun  of  the  warrants  or  subpoenas  were 
placed  in  the  bands  of  respondent  for  serv- 
ice, and  that  he  never  served  them;  denied 
tliat  his  fees  amounted  to  the  sums  spedfled, 
or  any  sum  of  money  whatever,  or  that  any- 
thing was  due  him.  The  other  allegations  of 
the  petition  were  admitted.  At  the  hearing 
the  respondent's  attorney  moved  the  court 
for  a  judgment  tliat  a  final  writ  of  mandate 
issue  upon  the  pleadings,  upon  the  groimd 
that  the  matters  set  forth  In  the  return 
constituted  no  defense  to  the  matters  set 
out  and  alleged  in  the  application  and  writ, 
and  on  the  further  ground  that  the  board  of 
supeinrlsors,  ba\1ng  passed  upon  the  fbda  as 
to  the  serricea  rendered  and  the  amount  due 
to  respraidoit,  their  Judgment  thereon  was 
final  In  regard  to  such  facta,  and  not  sub- 
ject to  review  In  the  pending  proceeding. 
The  court  granted  the  motion,  and  ordered 
a  peremptory  writ  of  mandate  to  lasnow  At 
the  time  and  place  ot  the  hearing  of  said 
motion  the  district  attorney,  <m  behalf  of 
appellant,  asked  leave  to  prove,  and  offered 
to  provet  the  focts  set  up  tn  hts  return  or 
answer,  as  above  specifledt  which  leave  was 
refused  by  the  court;  and  to  the  ruling 
appellant  ttien  and  there  excited,  In  due 
form,  and  such  mllng  Is  aatfgned  aa  error 
on  this  appeoL 
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The  appeal  Involres  this  dngle  proportion: 
Where  a  claim  for  services  which,  if  per- 
formed, 1b  a  legal  <diarge  against  the  county, 
has  been  duly  presented  to  the  board  uf 
supervisors,  regularly  considered,  allowed, 
and  ordered  paid,  can  the  auditor  lawfully 
refuse  to  draw  his  warrant  therefor  upon 
the  treasurer,  upon  the  ground  tnat  such 
services  were  never  rendered?  "The  auditor 
must  draw  warrants  on  the  county  treas- 
urer. In  favor  of  all  persona  entitled  thereto, 
in  payment  of  all  claims  and  demands  charge- 
able against  the  county,  which  have  been 
legally  examined,  allowed,  and  ordered  paid 
l>y  the  board  of  supervisors."  St.  1891,  p. 

I  113.  It  is  the  privUege  and  duty  of 
the  auditor  to  refuse  to  draw  his  warrants 
upon  the  treasururfor  claims  which,  although 
sanctioned,  and  ordered  paid,  by  the  board 
of  supervisors,  are  void  upon  their  face  for 
want  of  Jiulsdiction  in  the  board  of  super- 
visors, or  showing  \n  excess  of  jurisdiction, 
or  other  plain  and  palpable  violation  of 
law.  Linden  v.  Cose,  46  Cai.  172;  Merriam 
T.  SuperrlBorB,  72  Cal  518. 14  Pac.  Rep.  137; 
Carroll  t.  mebenthaler,  37  Cat  198.  By  sub- 
division  12,  I  25,  of  the  county  govemmeut 
act.  so  called,  (St.  1891,  p.  301,)  Jurladlcticai 
Is  conferred  upon  tlie  board  of  supervisors 
"to  examine,  settle,  and  allow  all  accounts 
legally  chargeable  against  the  county,  except 
salaries  of  officers,  and  order  warrants  to  be 
drawn  on  the  county  treasorer  therefor." 
The  claim  of  the  respondent  for  ^ea  in  pay- 
ment of  servloes  as  a  ctHutable  was  one 
which  the  board  of  supervisors  had  Joxlsdlc- 
ttott  to  hear  and  determine  There  is  no 
suggestiou  of  a  failure  to  preseait  a  duly- 
itemized  account,  verified  as  1^  law  reqidred, 
or  lu  fact  of  any  irr^nlatity,  except  that  the 
services  were  not  rendered.  This  amounts 
simply  to  a  diargo  that  the  board  decided 
the  case  vnaas^y.  The  Jurisdiction  to  hear 
and  deterndne  a  case  Invidvei^  from  a  juris- 
dictional standpoint,  the  abstract  right  to 
detmnlne  It  wrong,  as  well  as  ri^t  In 
other  words,  the  jurisdiction  to  determine, 
beHng  Invent  la  not  divested  by  an  error  of 
Judgment  in  reselling  a  result  When  the 
board  of  supervisors  heard  and  determined 
the  facts  Involved  In  the  claim,  and  made 
th^  order  of  allowance  thereto,  it  became 
res  adjudicate,  and.  In  the  absence  of  fraud, 
concdutdva  As  was  aald  In  Colusa  Co.  v.  De 
Jamett,  05  CaL  375:  "When  the  board  of 
supervisors  of  the  coun^  allowed  It,  th^ 
acted  as  a  quasi  Judicial  body,  and  their 
allowance  and  settlement  was  an  adjudica- 
tion of  the  claim  which  Is  conclusive."  If 
the  auditor  may  attack  the  conclusion  of  the 
board  of  supervisorB  for  the  reason  and  in 
the  manner  attempted  here,  there  Is  no  good 
reason  why  the  treasurer,  or  any  taxpayer, 
may  not  make  a  similar  attach  for  like  cause, 
and  thus  defeat  the  manifest  object  of  the 
legislature  In  conferring  the  power  of  deter- 
mination upon  the  local  body.  There  should 
be  an  end  of  litigation  In  every  case,  and 


when  a  case  lias  once  been  heard  upon  its 
merits,  and  fully  determined,  it  should  be 
held  conclusive  until  reversed,  modified,  or 
set  aside  in  the  mode  prescribed  by  law. 
To  this  rule  there  is  the  exception  hereinbe- 
fore stated,  of  proceedings  which  are  void, 
and  therefore  of  no  efficacy  or  binding  forco 
anywhere,  or  upon  any  person.  The  Judg- 
ment appealed  from  should  t>e  affirmed. 

We  concur:  HAYNES,  C;  VANCLlEIi%C. 

PER  CURIAM.  For  the  reasons  g^ven  In 
the  foresolng  i^rinlon  the  Jiulgmeot  la  afflnn- 
ed. 


m  Gal.  320) 
MUDD  V.  MITDD.    (No.  laOSl.) 
(Sumwne  Court  of  California.  May  20,  ItOS.) 
Uivoaoa— Tbhpouaht  Auhomt— CoomaL  Faia. 

1.  Under  Civil  Code,  i  137,  providing  that 
the  court  may,  in  its  discretion,  require  the 
husband  to  puy  alimony  pending  proceedincB, 
the  court  may,  on  application  of  a  wife,  make 
an  order  requiring  the  husband  to  appear,  and 
show  cause  why  it  should  not  be  granted,  and 
no  notice  of  the  application  to  the  husband  is 
required  previous  to  the  malting  of  such  order. 

2.  Such  wife  is  not  entitled  to  an  order  re- 
quiring her  husband  to  pay  her  a  sum  of 
money  for  counsel  fees,  where  counsel  have 
agreed  to  reader  her  their  services  gratuitously. 

Department  1.  Appeal  from  superior  court, 
Glenn  county;  Seth  Mllllngton,  Judge. 

Action  by  George  Mudd  against  Martha 
A.  L.  Mudd  to  obtain  a  divorce.  From  an 
order  requiring  plaintiff  to  pay  defendant  a 
certain  sum  monthly  pending  the  action,  and 
another  sum  for  counsel  fees  and  costs, 
plaintiff  appeals.  Order  reversed  as  to  coun- 
sel fees  and  costs;  affirmed  as  to  the  rest. 

H.  M.  Albeny,  for  appellant.  Donohue  & 
Keys*  for  respondent 

HARRISON.  J.  The  appellant  brought 
tilts  action  fOr  a  divorce  from  the  deCraidant 
and  on  the  19th  of  March,  1892,  after  the  de- 
fendant bad  appeared  in  the  action,  but  be- 
fore she  had  answered  the  complaint  she 
made  an  application  to  the  court  for  on 
order  directing  the  appellant  to  pay  to  her 
temporary  alimony  pending  the  suit  and 
also  a  certain  amount  of  money  "as  counsel 
fees  and  court  costs."  The  court  thereupra 
made  an  order  directing  the  appellant  to 
appe-ar  l>efore  It  on  the  22d  day  of  March, 
and  show  cause  why  the  defendant's  applica- 
tion should  not  be  granted.  Op  that  day  the 
plaintiff  appeared,  and  objected  to  the  hear- 
ing of  the  application  for  the  reason  tliat  a 
notice  of  Ave  days  had  not  l>een  £^ven  him, 
and,  upon  this  objection  being  ovemded, 
asked  for  a  postponement  of  the  hearinsr  on 
account  of  the  necessary  absence  of  his  at< 
tomoy,  In  support  of  which  he  filed  the  afll- 
dn\'its  of  himself,  and  also  of  his  attorney. 
The  court  denied  tills  motion,  and  thereupon, 
under  his  objection,  proceeded  to  a  hearing 
of  tlie  application,  and  at  Its  chise  made  an 
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oria  ^recdng  him  to  pay  to  tibe  defendant 
**the  sum  of  serenty-flTe  dollars  per  month 
daring  the  pendency  of  this  action,  as  tem- 
porary alimony,  and  the  farther  sum  of 
three  hundred  dcdlan  as  counsel  fees  and 
coEtB  for  the  defense  oi  said  action."  From 
this  order  the  plaintiff  has  appealed. 

1.  It  was  not  necessary  tor  the  cottrt  to 
glTe  to  the  appellant  any  notice  of  the  de- 
tekdant's  appUeatl(»L  Sectloa  137.  CUtII 
Oode,  proTldes  that  "the  court  may,  In 
Its  discretion,  require  the  husband  to  pay 
as  alimony  any  money  necessary  to  enable 
the  wife  to  support  herself  or  her  children, 
or  to  prosecute  or  defend  the  action.''  This 
order  may  be  made  without  any  prevlons 
noUoe^  and  In  practice  Is  nsoally  made  ex 
parte.  It  ts  to  be  presumed  that  the  court 
win  ezMtdse  a  wise  discretion  In  determin- 
ing the  amouit  to  be  paid,  fixing  It  according 
to  the  needs  of  the  wife,  and  harlng  also 
doe  regard  to  the  ability  of  the  husband  to 
comply  with  the  order  It  may  make.  Tomer 
T.  Tomer,  80  CaL  141.  22  Fac.  Sep.  72.  If 
for  any  reason  the  order  Is  made  Improvl* 
dently  the  coart  will  listen  to  any  appltca- 
■tioa  of  the  hnsband  to  set  It  aaide^  ur  for  Its 
modification.  PresumptlTely^  the  eommunlty 

•  iwopoty  la  under  the  oontrol,  and  in  the 
hands  <^  the  hnsband,  and  the  court  needs 
only  to  be  advised  of  hla  ability  to  pay  such 
an  amount  as  maj  be  needed  tor  •  proper 
defraisa  1^-  the  wife,  in  order  that,  for  tb» 
pniposeB  of  the  lltlgatton,  the  parties  may  be 
apon  an  equal  footing.  The  giving  noUce  to 
the  aK>eUant  in  the  present  case  was  a  favw 
on  the  part  ct  tiie  conrt,  and  the  court  could 
make  the  notice  of  such  length  as  It  chose. 
As  the  defendant  did  not  have  a  il^t  to  any 
notice,  the  provisions  of  section  lOOS,  Oode 
CMl  Froe.,  have  no  application. 

2,  Upon  Qie  hearing  of  the  application  the 
appelant  sot^t  to  {trove  that  the  defendant 
lud  an  agreement  with  her  attorneys  where- 
by they  were  to  charge  and  reodve  nothing 

■  fbr  tb^  services  In  this  action.  The  defend- 
ant objected  to  any  evidence  of  this  fact,  on 
the  ground  that  It  was  irrelevant,  Incompe- 
ttait,  and  Immaterial,  and  the  objection  was 
BDStalned.  The  object  of  the  above  section 
of  the  Code  Is  to  enable  the  wife  to  properly 
Iiresent  her  cause  of  action  or  defense  to  the 
court,  and.  If  die  can  do  this,  eUher  by 
reason  of  the  fact  that  she  baa  a  sufficient 
separate  estate,  or  has  the  custody  and  man- 
Bgement  of  a  snffideut  portion  of  the  com- 
munity property,  the  court  would  not  exer^ 
dse  a  proper  discretion  In  directing  the  hus- 
band to  defray  her  expenses  In  the  action. 
So,  too,  If  her  attorney  has  made  an  agree- 
ment with  her  that  he  will  take  charge  of 
her  case  In  court  for  a  definite  amount  of 
money,  or  gratuitously,  the  necessity  of  call- 
ing ui>on  the  husband  for  money  therefor  is 
reiBoved.  In  Sharon  v.  Sharon,  76  CaL  1,  16 
Pac.  Bep.  345,  it  was  held  that,  when  It  was 
Bliown  that  an  attorney  had  made  au  agree- 
ment to  prosecute  an  action  tor  dlroroe  Xor 


a  definite  amount  of  money.  It  was  error  for 
tlie  court,  In  the  absence  of  any  testimony 
showing  tliat  he  was  not  able  or  willing  to 
properly  conduct  the  suit,  to  make  an  order 
for  the  paymwt  of  any  counsel  fees.  In 
that  case  It  was  said,  (page  42,  75  CaL,  and 
page  363,  16  Pac.  ,Bep:)  "If  It  had  appeared 
at  the  hearlt^r  of  the  motion  that  Mr.  Tyler, 
actuated  solely  by  a  desire  to  vindicate  jus- 
tice and  the  good  name  of  the  plaintiff,  had 
promised  to  prosecute  Uie  action  without 
compensation;  that  h«  was  folly  competent, 
and  had  prosecuted  lt,--the  circumstances 
would  show  that  she  had  no  necessity  for 
money  to  pay  connseL  The  question  Is  not 
whether,  as  between  the  parties,  counsel 
ought  to  be  paid,  but  whether  .the  wife  has 
need  of  money  to  prosecute  her  action."  Al- 
thouj^  the  court  could  Iiave  made  the  order 
ex  parte,  yet  after  It  had  directed  a  notice 
to  be  given  to  the  plaintiff  of  the  defendant's 
application,  and  he  had  appeared  In  pursu- 
ance thereof,  he  bad  a  right  to  be  heard 
upon  all  matters  pertaining  thereto.  It 
would  be  unseemly,  and  lncon^t«it  with 
Judicial  propriety,  to  direct  blm  to  show 
cause  why  the  applleatlon  should  not  be 
granted,  and  upon  bis  offer.  In  response 
thereto,  to  show  matters  which.  If  true, 
would  be  s  snffldoit  cause,  refuse  to  hear 
Urn.  The  evldcaice  offered  on  behalf  ot  tbe 
itfatntUf  was  rdevaut  to  the  Issue  pending 
before  the  court,  and  should  have  been  re- 
ceived. That  portion  of  the  order  directing 
that  the  plahiUfi!  pay  to  the  d^endant  flu 
sum  of  fSOO  as  counsel  fees  and  costs  Is  le* 
versed,  and  the  other  porflons  of  .the  ocdw 
are  affirmed. 

Wsooncnr:  GAItOUTTE.  J.;  PATERSON. 

J, 


<S  CaL  Uarep.  874) 

COLBOROTB  et  al.  v.  SBflTH  at  sL  (No. 
14,922.)' 

(Hnpreme  Court  of  California.  May  20,  1893.) 
Nboliobjioe  or  Indbfendsxt  Coxtbactors. 
Where  a  person  obtains  from  a  city,  by 
ordinance,  license  to  lay  pipes  alone  Its  streets, 
be  will  be  liable  for  Injaries  resultioR  from  tbe 
negligent  maaner  in  which  such  work  is  doD& 
even  though  the  work  Is  not  done  by  himself, 
but  fay  an  Independoit  contractor  employed  by 
him  tor  that  purpose. 

CommlssIonerB*  decision.  Departm«it  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lndm  Shaw,  Judge. 

Action  by  Margaret  H.  Oolegrove  and  BL 
H.  ColegFove  against  Fred  J.  Smith  and  oth- 
ers to  recover  for  Injuries  received  by  Mar^ 
garet  Golegrove  through  defendants'  aUeged 
negligence.  From  a  Judgment  for  plaintiffs, 
and  an  order  denying  a  new  trial,  def«idants 
appeal.  Affirmed. 

Joy  &  Sumner,  O.  B.  Sonmer,  and  IDdwln 
E.  Meserre,  for  appellants.  A.  W.  Hutton, 
P.  C.  Tonner.  and  J.  W.  Bwaawld^  for  i»> 
spraideuta. 

^Behsaring  iiaatsdk 
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BA.TNES,  O.  Action  for  personal  injnrlea. 
A-ppeal  by  defendants  from  the  judgment, 
and  an  order  denying  a  new  trial.  Appel- 
tanta,  aa  copartners  doing  business  under  the 
name  of  the  Citizens'  Water  Company  of  Po- 
mona, obtained  from  the  dty  of  Pomona,  by 
ordinance,  a  grant  or  franchise  to  Clg  trench- 
es  and  lay  pipes  In  the  streets  of  the  dty 
for  the  purpose  of  selling  to  and  supplying  Its 
Inhabitants  with  water.  Afterwards,  im  June 
1, 18S9,  appellants  contracted  with  M.  O^eUl 
and  Frank  Osier  to  dig  and  fill  the  trenches 
for  the  pipe  at  a  specified  price  per  100  feet, 
a  part  to  be  2  feet  wides  and  part  20  Indies 
wide,  and  all  80  inches  deep.  The  con- 
tract ocmtained  the  f<^owIng  clause;  "Said 
ditches  to  be  filled  aa  required  by  dty  ordl- 
naoeo;  all  road  orosslnga  to  be  properly 
tamped,  and  kept  tn  repair  tor  sixty  days 
after  completion  of  the  work;  parties  dig^ 
glng  dltdi  to  be  responslUe  for  all  damages 
resulting  by  reason  of  iqjury  to  or  breaking 
of  any  pipes  owned  by  other  persons."  The 
i»dlnaace  required  the  granteea  (appellants} 
or  their  assigns,  immediately  after  laying  the 
lApes,  to'  restore  the  streets  to  thidr  former 
oondltion,  and  hare  the  same  In  as  good  re- 
pair as  before;  the  woifc  to  be  done  under 
the  direction,  and  to  the  satisfaction,  of  the 
anperlntendeat  of  streets.  Plaintiff,  Marga- 
ret H.  Oolegrove,  (wife  of  her  ooplalntlfl.)  aa 
June  X6, 1889,  was  driTlng  along  Gar^  are- 
nue,  where  defendants'  pipe  had  been  laid, 
and  the  trench  Improperly  filled  witiL  loose 
dirt,  in  which  her  buggy  wheels  sank,  where- 
by she  was  thrown  out  and  injured.  There 
were  no  guards  along  the  line  of  the  trendi, 
mx  any  notice  (tf  Its  unsafe  condition.  Ser* 
era!  nceptlons  were  takon  to  evldcnoe^  and 
to  the  refusal  of  tbe  court  to  give  to  the  Jury 
certain  Instructiona  requested  by  defendants; 
bat  all  these  exceptions  present  a  singly  ques- 
tion, arising  np(m  the  issue  raised  by  de- 
fendants' answer,  to  the  effect  Qiat  O'NelU 
and  Osier  were  independent  contractors,  in 
the  exclusive  control  of  the  work  of  filling 
np  the  ditch,  and  for  whose  negtlgenoef  de- 
fendanta  dalm,  they  are  not  liable. 

It  la  commonly  said— and.  In  a  large  class 
of  cases,  correcUy— that  the  principle  of  re- 
spondeat superior  does  not  apply  wbere  the 
negligent  or  wrongful  act  Is  that  of  an  Inde- 
pmdent  contractor,  or  of  bis  servant  or  em- 
ploye, unless  the  superior  has  been  guilty  of 
negligence  In  contracting  with  an  unfit  per- 
son. For  a  fuU  discussion  of  the  g^eral 
doctrine  above  stated,  see  Boswell  v.  Laird, 
8  CaL  409.  But  there  are  exceptions  to  the 
general  doctrine,  and  this  case,  I  think.  Is 
one  of  them.  The  board  of  trustees  of  the 
dty  was  charged  by  the  law  with  the  care 
and  maintenance  of  the  streets  In  a  safe 
and  proper  condition  for  the  nae  of  the  pub- 
Ue.  Appellants  could '  not  lawfully  dig 
trenches  and  lay  water  pipes  without  express 
authority  from  the  dty.  If  they  had  under- 
taken to  do  so,  and  had  contracted  with  an- 
etber  to  do  the  work,  tbe^  would  not  by  such 


contract  have  relieved  themselves  from  llsr- 
tdllty  to  the  dty  for  the  trespass,  nor  to  in- 
dividuals who  might  have  sustained  special 
Injury.  Nor  does  the  fact  that  they  obtained 
from  the  dty  a  franchise  or  permission  to 
dig  up  the  street,  and  lay  their  pipes,  relieve 
th^  from  more  than  the  unlawful  charao- 
ter  of  the  W(Hft.  They  stand  In  a  contract 
r^ation  to  tiie  public,  represented  by  the 
dty  authorities,  to  do  the  work  in  the  manner 
required  by  tlie  ordinance,  and  cannot  reheva 
themselves  of  the  duty  Imposed  Ij  that  ooo- 
tract  by  contracting  wltii  another  to  do  the 
work.  These  troidiea  oould  not  be  dng  bi 
the  street  without  dai^r  to  the  pnblla  U 
done  without  authority,  a  uulsance  would  . 
necessarily  be  created,  and.  If  not  done  IB 
the  manner  required  by  the  ordinance,  the 
departure  createa  a  nuisance.  It  is  very  dif- 
ferent from  the  erection  of  a  building,  or  the 
doing  of  other  work  upon  private  property, 
which  does  not  constitute  a  nulsnnce,  and 
whldi  causes  no  dangw  to  the  public  unless 
negligently  performed.  The  owner,  in  sndk 
case,  is  under  no  contract  relation  to  the  pub- 
lic. He  owes  a  duty,  however,— that  of  oara 
to  prevent  aeddents;  but  wluai  he  selects  a 
competent  workman,  and  intrusts  the  whole 
work  to  him,  be  dischargea  that  duty.  Bat 
if  I  am  under  a  dn^  to  another,  created  by 
contract  or  by  statute,  it  Is  ob^ous  that  I 
cannot  relieve  myself  of  any  of  Ito  obUgatlom 
Iqr  contractlnK  with  another  to  do  the  same 
work;  or.  If  a  woAwhldi  I  may  lawfully  do 
creates  a  dangi»  to  others,  I  cannot  Moape 
Uablli^  by  contracting  with  another  to  do  it; 
for  tqr  oontraotlng  with  another  I  authorize 
him  to  create  the  danger.  But  where  the 
woric  is  unattMtded  with  danger,  except  from 
n^llgenoe^  a  contract  to  do  the  work  ex- 
dudes  negligence^  and  the  contractor  la  lia- 
ble. Attrition  Is  not  called  by  oouns^  to 
any  case  in  this  court  where  the  question 
here  presented  appears  to  have  been  consid- 
ered, but  authorities  elsewhere  are  abundiint, 
and  quite  generally  uniform  in  support  of  the 
views  above  ^expressed.  In  Gray  v.  Pnllen,  5 
Best  &  S.  970,  A.  was  empowered,  under  tfie 
metropolis  local  management  act,  (18  ft  19 
Vlct.)  to  make  a  drato  from  his  premises 
to  a  sewer  by  cutting  a  trench  across  a  high- 
way,'and  filling  it  up  after  the  drain  should 
be  completed.  For  this  purpose  he  empl(^ed 
a  contractor,  by  whose  negligence  it  was 
filled  up  Improperly,  In  consequence  of  which 
damage  ensued  to  B.  Held,  that  A.  was  re- 
sponsible In  an  action  by  B.  In  Bower  r. 
Feate,  1  Q.  B.  Div.  321,  326,  Cockbum.  O. 
J.,  said:  "A  man  who  orders  a  work  to  be 
executed,  from  which.  In  the  natural  course 
of  things.  Injurious  consequences  to  his  nelgb* 
bor  must  be  expected  to  arise,  unless  means 
are  adopted  by  which  such  consequences  may 
be  prevented.  Is  bound  to  see  to  the  doing  of 
that  which  is  necessary  to  prevent  the  mis- 
chief, and  cannot  relieve  himself  of  his  r» 
sponslbllity  by  employing  some  one  else  to 
do  what  la  necessary  to  prevent  the  act  lia 
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has  ordered  to  be  done  from  becoming 
wrongful.  There  Is  an  obrlona  difference 
between  commuting  work  to  a  contractor  to 
be  executed,  from  which,  if  properly  done,  no 
iDjurlops  consequences  can  arise,  and  hantUng 
over  to  him  work  to  ,be  done,  from  which 
mIschieroaB  consequenoea  will  arise  unless 
prerentlTe  measures  are  adopted."  In  Plck- 
«rd  T.  Smith,  10  O.  B.  (N.  S.)  470,  the  de- 
fendant, having  employed  a  coal  merchant  to 
put  coals  into  his  cellar,  was  held  liable  for 
injury  suffered  by  the  plaintiff  from  his  fall- 
ing through  the  cellar  opening,  which  had 
been  left  open  by  the  negligence  of  the  coal 
merchant's  serrants.  In  this  case,  after  re- 
ferrli^  to  the  general  rule  placing  the  liabili- 
ty upon  an  Independent  contractor,  the  court 
said:  "That  rule  is,  however,  inapplicable  to 
oases  in  vrMcb  the  act  which  occasions  the 
injury  is  one  wlilch  the  contractor  was  em- 
ployed to  do,  nor,  by  a  parity  of  reasoning, 
to  cases  in  which  the  contractor  Is  Intrusted 
with  the  performance  of  a  duty  Incumbent 
npon  his  employer,  and  neglects  its  fulfill- 
ment, whereby  an  Injury  Is  occasioned." 

Appellants  contend  that  In  this  state  munic- 
ipal corporations  are  not  liable  for  injuries 
resulting  from  Imperfections  In  the  streets, 
and  upon  tills  ground  attempt  to  distlugnlsh 
this  case  from  a  large  number  of  cases  where 
the  dty  was  primarily  liable,  and  also  from 
other  caaes  where  the  person  or  corporation 
which  hod  obtained  permission  to  do  the  work 
had  agreed  with  the  city  to  be  answerable 
for  all  damages  that  might  be  sustained. 
•Whether  or  not  the  city  of  Pomona  was  lia- 
ble for  the  injury  to  respondent  la  Immate- 
rial. The  contractors,  O'Neill  and  Osier, 
were  undoubtedly  liable,  and,  if  so,  appel- 
lants would  have  been  liable,  had  they  done 
the  work  themselves;  and  the  qnestlon  here 
is  whether  they  did  or  could  relieve  them- 
eelres  from  responsibility  by  letting  the  work 
to  independent  contractors.  Nor  does  the 
fact  that  there  was  not  an  express  contract 
between  app^ants  and  the  dty  to  answer 
all  damages  at  all  affect  the  question,  since 
the  Implied  obligation  arising  from  the  fran- 
chlae  and  the  character  of  the  work  imposed 
npon  them  a  liability  for  Injuries  caused  by 
th^  negligence,  in  every  respect  as  condu- 
aive  as  an  express  contract  Chicago  City  v. 
Bobbins,  2  Black,  418.  Bobbins  v.  Chicago, 
4  Wall.  657,  and  Water  Co.  v.  Ware,  16  Wall, 
£66,  all  sustain  the  view  we  have  taken. 
Woodman  v.  BaUroad  Co.,  149  Mass.  335,  21 
N.  E.  Bep.  432,  and  Curtis  v.  KUey,  153 
Mass.  123,  26  N.  E.  Kep.  421,  on  appellants' 
brief,  are  directly  against  them.  The  first  of 
these  cases  was  that  of  a  street-railway  cor- 
poration which  employed  a  contractor  to  lay 
a  new  trade  in  a  dty  street,  end  through 
whose  negligence  In  not  properly  guarding 
the  work  the  injury  happened.  The  railway 
company  was, held  liable.  The  court  said: 
"If  the  performance  of  a  lawful  contract 
necessarily  will  bring  wrongful  consequences 
to  pass,  unless  guarded  against,  and  if,  as  In 


the  present  case,  the  contract  cannot  be  per- 
formed except  imder  the  right  of  tbe  em-  - 
ployer,  who  retains  the  right  of  access  to 
the  premises,  the  law  may  require  the  em- 
ployer, at  tils  peril,  to  see  that  due  care  is 
used  to  prevent  harm,  wliatever  the  nature 
of  his  contract  with  those  whom  he  em- 
ploys." In  the  American  oases  above  re- 
ferred to  will  be  found  cases  dted  from  many 
of  the  states  sustaining  the  same  doctrine. 
Appellants,  however,  se^  to  rely  prindpally 
upon  the  case  of  Railroad  Co.  t.  Klmberly, 
87  Ga.  161,  13  S.  E.  Bep.  277.  and  BaUroad 
Go.  T.  McConnell.  87  Ga.  756,  13  8.  E.  Rep. 
828.  In  the  first  of  these  cases  the  court 
recognizes  and  entuneratcs  the  exceptions  to 
respondeat  superior,  but  condudes  that  the 
facts  do  not  bring  it-  within  any  of  the  ex- 
ceptions. The  correctness  of  Its  conclusion 
In  that  case  may  well  be  doubted,  though 
whether  correct  or  not  need  not  be  consid- 
ered here,  since  the  case  at  bar  comes  clearly 
within  the  second  exception  to  the  general 
rule  there  stated,  and  to  which  the  learned 
Justice  dtes  Bower  v.  Peate.  and  Flckard 
V.  Smith,  supra.  The  broad  distinction  be- 
tween that  case  and  the  case  at  bar  is  ap- 
parent, since  the  trenches  could  not  be  dug 
in  the  streets  of  Pomona  without  danger  to 
those  having  occasion  to  use  the  street, 
while  a  railroad  embankment  could  be  con- 
structed without  danger  of  creating  a  nui- 
sance by  Impounding  water  which  by  stagna- 
tion produced  malaria,  and  thereby  became 
a  nuisance.  The  second  case  (Railroad  Co. 
v.  McConnell)  supports  appellants'  contention, 
but  the  court  dearly  came  to  a  wrong  con- 
duslon.  But  three  cases  are  cited  In  support 
of  the  condu^ons  reached  by  the  court. 
One  of  these  (Overton  v.  Freeman,  11  0.  B. 
867)  was  a  "common  pleas"  dedsion  made 
In  1852,  and  which  Is  In  direct  conflict  with 
Gray  v.  Pullen,  5  Best  &  S.  970,  (decided  In 
1864,  in  exchequer  chamber,  on  appeal  from 
queen's  bench;)  and  upon  the  appeal  Over- 
ton V.  Freeman  was  not  only  dted  in  the  ar- 
gument, but  quoted  from,  and,  though  It  Is 
not  referred  to  in  the  opinion,  It  was  dear- 
ly overruled.  Another  of  the  cases  there 
dted  Is  Hackett  v.  Telegroph  Co.,  80  Wis. 
187,  49  N.  W.  Bep.  822.  There  Gie  defend- 
ant contracted  with  a  railroad  company  to 
erect  for  It  a  line  of  telegraph.  A  hole  was 
left  unguarded  overnight,  into  which  a  child 
fell,  and  was  ■  Injured.  A  dear  distinction 
between  that  case  and  the  one  at  bar  Is 
stated  by  the  court  as  follows:  "The  rail- 
road company  was  not  required,  by  its  con- 
tract, to  dig  any  hole  in  a  traveled  public 
street;"  while  here  the  work  was  required 
to  be  done  in  a  public  street  In  a  city,  and 
the  negligence  was  In  doing  Improperly  that 
which  the  contract  required  to  be  done,  and 
not  in  some  matter  collateral  to,  and  not 
required  to  be  done  in  the  performance  of, 
the  ccMitract.  The  other  case  referred  to  in 
the  case  of  Railroad  Co.  t.  McConnell  is  that 
of  Railroad  Co.  r.  Klmfonly,  above  noticed. 
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FACIFIO  BEFOBT£B,yoL.  38. 


The  Judgmoit  and  order  appealed  from 
flhonld  be  flfflrmed. 

We  eoaoail  YANCLIBF,  0.;  TEOfPLE,  0. 

PER  CURIAM.  For  the  reasmis  ^ven  In 
liie  f  oregoliig  opinion  the  Judgm^t  and  order 
appealed  from  are  affirmed. 


(98  Cal.  aS) 

PACKER  et  aL  t.  DORAY  et  aL    (No.  18.- 
033.) 

(Sapreme  Ooort  of  California.    Mar  20,  1893.) 

Nbw  Tbial— Notice— Amksdmbrt. 

Code  Civil  Proc.  f  6^,  piovliUii?  that 
where  a  motion  for  a  new  trial  is  made  on 
the  minutes  of  the  court,  and  on  the  fironnd 
of  errors  in  law  occurring  at  the  trial,  the  no- 
tice of  intention  to  move  for  a  new  trial  must 
specify  the  particular  errors  relied  on.  other- 
wise the  motion  must  be  dismissed,  does  not 
allow  a  party  who  has  inadvertently  omitted 
the  ■pedfication  of  errors  from  the  notice  to 
amend. 

Department  1.  Appeal  from  superior 
court,  Sierra  comity;  John  Caldwell,  Judge. 

Action  by  W.  S.  Packer  and  others  against 
Philip  Doray  and  others.  Defendants  had 
Judgment,  after  which  plaintiffs  seryed  no- 
tice of  their  Intention  to  move  for  a  new 
trial.  Afterwards,  plaintiffs  moved  to 
amend  their  notice,  and.  from  an  order  grant- 
ing the  motion,  defaidants  appeal.  Re- 
versed. 

T.  D.  Soward  and  Prank  R.  Wehe,  for  ap- 
pellants. .J.  M.  Walling,  T.  L.  Ford,  and 
Goodwin  &  Goodwin,  for  respondents. 

PER  CURIAM.  This  case  was  tried  by 
the  court  without  a  Jury  In  June,  1891;  and, 
the  18th  of  September  following,  findings 
were  filed,  and  Judgment  entei-ed  in  favor 
of  the  defendants.  Written  notice  of  the 
decision  was  served  on  the  plaintiffs  by  the 
defendants  on  the  day  the  findings  were 
filed.  Thereafter,  on  the  28th  of  the  same 
month,  the  plaintiffs  served  and  filed  writ- 
ten notice  of  their  intention  to  move  for  a 
new  trial.  The  notice  stated  that  the  mo- 
tion would  be  made  upon  the  minutes  of 
the  court,  and  upon  the  grounds  of  insuf- 
ficiency of  the  evidence  to  Justify  the  de- 
cision; that  the  decision  was  against  law; 
and  of  errors  lu  law  which  occurred  at  the 
trial,  and  were  excepted  to  by  the  plaintiffs. 
Attached  to  the  notice  were  numerous  specl- 
ticationa  of  tlie  particulars  wherein  the  evi- 
dence was  alleged  to  be  Insufficient  to  Justi- 
fy the  decision,  but  there  were  no  spedtica- 
tlous  of  any  errors  in  law.  Thereafter,  on 
the  7th  of  December,  18!)l,  plaintiffs  served 
on  defendants,  and  filed  in  court,  a  notice 
that  they  would  apply  to  the  court  for  per- 
mission to  amend  their  "notice  of  intention 
to  move  for  a  new  trial"  by  adding  thereto 
a  specification  of  "errors  in  law."  Accom- 
panying this  notice  was  a  copy  of  the  pro- 
posed Q>eclflcaaon  of  errors,  and  an  affi- 


davit made  cme  of  tlie  idalnttfES'  attor^ 
neya  The  affidavit  stated,  among  other 
things,  that  tiie  notice  of  the  dedalon  was 
served  on  the  affiant  on  the  18th  of  Septem- 
ber, 1891,  and  that  from  the  19tli  to  the 
26th  of  that  month  he  was  actively  engaged 
In  attending  to  other  legal  business;  that 
on  the  28fh  of  the  same  month  he  serrad 
and  ffied  for  plaintiffs  th^  notice  of  Inten- 
tion to  move  for  a  new  trtal,  and  that  In 
drafting  tiie  notice,  tiiroogh  stress  of  otiier 
badness,  he  Inadvertently  omitted  to  q>ed- 
ty  therdn  the  particular  errors  of  law  upon 
which  plaiutUFs  would  rely  on  their  mo- 
tion; "tiiat  this  afilant  folly  Intended  that 
said  motion  for  new  trtal  idiould  be  based  In 
part  upon  mors  of  law  occurring  at  the 
trial,  and  excepted  to  by  plaintiffs,  as  stated 
in  said  notice  of  Intention,  and  the  omission 
to  spedSy  (he  i>artlcn]ar  mora  of  law  uptm 
which  plaintiffs  would  rely  was  wholly  the 
restdt  of  Inadvertence  and  overd^t  of  thu 
affiant'*  The  motion  to  amend  was  heard 
by  the  court,  and  granted,  on  the  17th  of 
December,  1891,  and  from  that  order  this 
appeal  Is  proaecated  }>y  defoidants. 

Section  659  ot  the  Code  of  GlvU  Procedure 
provides  that  the  party  intending  to  move 
for  a  new  trial  must,  wltiiln  10  days  aftes 
notice  of  the  deddon  of  the  court,  ffie,  and 
serve  upon  the  adverse  par^,  a  notice  of 
his  Intention,  designating  the  grounds  upon 
which  the  tbotion  will  be  made,  and  whether 
the  same  will  be  made  upon  affidavits,  or 
the  minutes  of  the  court,  etc.,  and  that 
"when  the  motion  is  to  be  made  upon  the 
minutes  of  the  court,  *  *  *  if  the  ground 
of  the  motion  be  errors  In  law  occurring  at 
the  trial,  and  excepted  to  by  the  moving 
party,  the  notice  must  specif  the  particular 
errors  upon  which  the  party  will  rely.  If 
the  notice  do  not  contain  the  ^>ecificatlons 
here  indicated,  when  the  motion  is  made 
on  tlie  minutes  of  the  court  the  motion  must 
be  denied."  It  Is  evident  from  the  language 
above  quoted  that  In  order  to  give  the  court 
Jurisdiction  to  grant  a  new  trial,  when  the 
motion  Is  made  upon  the  minutes  of  the 
court,  and  upon  the  ground  of  errors  In  law 
occurring  at  the  trial,  the  notice  of  motion 
must  specify  the  particular  errors  relied 
upon,  and  if  It  does  not  the  motion  must 
be  denied.  The  notice  here  under  review 
contained  no  such  specifications,  and  was  in 
that  respect  radically  defective.  The  only 
question,  then,  is,  could  it  be  amended  by 
adding  the  required  specifications  after  the 
statutory  time  for  giving  notice  had  expired? 
In  Littie  V.  Jacks,  €7  Cal.  165,  7  Pac.  Rep. 
449,  the  appeal  was  from  an  order  allow- 
ing the  defendant  to  amend  tils  notice  of 
Intention  to  move  for  a  new  trial,  and  the 
court,  reverslDg  the  order,  said:  "To  allow 
a  notice  filed  within  statutory  time,  but 
which  was  radically  defective,  to  be  amend- 
ed after  the  expiration  of  that  time,  would 
be,  in  effect,  to  extend  the  time  allowed  by 
statute  for  the  giving  of  such  notices,  which 
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the  conrta  bare  no  power  to  do."  And  liee 
Cooney  T.  Furlong,  68  Gal.  S&\,  6  Pac.  Bep. 
3SS.  It  must  be  beld,  therefore,  tiiat  the 
idalntiffB  bad  no  right  to  amend  their  notice 
at  the  time  and  In  the  manner  thej  asked 
leare  to  do  «o,  and  that  the  order  of  the 
eoort  allowing  the  amendment  was  errone- 
on.  Th9  order  appeatod  from  Is  rvrased. 

m  CaL  wot) 

HAOKB  T.  8DUTHBRX  PAa  CO.  (Ko. 
14.982.) 

CBivreme  Goort  of  Oallfomfa.    Mar  18.  1898.) 

RULiBOAIM— AOOISBIITS  AT  CBOWnKe. 

1.  One  who  approaehea  a  railway  cronfaig 
la  a  titr  at  a  jog  trot,  without  alackenin^ 
apeed,  or  adopting  any  precautions,  although 
lie  knows  a  train  Is  abont  dne,  which  hy  rea> 
■on  of  obstmctions  he  will  be  nnaMe  to  see 
ontil  within  a  few  feet  of  the  cnwrieg,  is  gnlltr 
•f  negligentw  such  as  to  mednde  recoTenr  for 
Injanes  to  bis  team  and  nameaa,  although  the 
train  was  running  UO  or  86  miles  an  booTt  and 
■e  aigna)  was  i^tbo. 

2.  The  fact  that  after  the  accident  the  rail- 
war  placed  an  automatic  bell  at  the  crossing 
was  not  competent  as  evidence  of  prior  negli- 
genee. 

Department  1.  Appeal  from  auperlor  court, 
Alameda  county;  F.^W.  Henshaw,  Judge. 

Action  by  I^wIb  N.  Hager  against  the 
Southern  Padfic  Companr-  Judgment  of 
Donsolt  Plaiutirr  appeals.  Affirmed. 

D.  Ii.  Smoot,  fM  appellant  J.  C  Martin 
and  A.  A.  Moore^  for  respondent 

OAKOUTTB,  J.  This  Is  an  action  to  re- 
eorer  damages  for  injorles  to  property, 
(horses  and  harness,)  resulting  from  a  col- 
lision with  a  train  of  cars  at  a  railroad  cross- 
ing In  the  city  ol  Oakland.  A  nonsuit  was 
ordered  by  the  trial  court,  and  the  plaintiff- 
has  appealed. 

The  accident  occurred  In  the  settled  por- 
tion of  the  city.  The  train  was  going  at  the 
rate  of  30  or  35  miles  an  hour,  and  the  en- 
gineer was  neither  ringing  the  bell  nor  blow- 
lug  the  whistle,  as  required  by  the  statute. 
The  team  injured  consisted  of  six  horses  at- 
tached to  a  band  wagon  containing  sixteen 
men.  The  train  was  a  regular  train,  and 
known  to  be  due  at  that  point  by  the  drirer 
ot  the  horses  at  about  tiie  time  of  the  Injuty. 
The  view  of  the  track  towards  the  point 
from  wfddi  the  train  was  approaching  was 
ebstructed  until  the  driver  arrived  within 
about  40  feet  6t  the  croatfng,  wha  he  would 
be  able  to  see  an  approaching  train  for  a 
distance  of  250  yards.  The  bill  of  exertions 
contains  fnrther  recitals  of  the  evidence  as 
fMtows:  **Ths  drlTw  kpproadied  Short 
street  crosslDg  at  a  J(«  trot  and  without 
stopping  or  ciieeldng  the  speed  of  his  team, 
and,  before  the  crossing  was  reached  by  the 
train,  one  or  two  of  the  passengers  Jumped 
from  the  wagon  while  It  was  in  motion,  be- 
cause nervous  about  riding  over  railroad 
trades.  The  driver  of  the  team  did  not 
diedc  the  speed  of  hla  team  and  listen  for 
approaching  trains  before  driving  upon  the 
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crossing,  althongb  be  knew  the  train  was 
dne  abont  that  time,  and  although  he  knew 
that  by  reason  of  the  intervening  houses  he 
could  not  see  the  approaching  train  until 
his  team  would  be  within  a  few  feet  of  the 
crossing,  yet  he  drove  on  at  the  jog  trot  at 
which  he  bad  been  previously  driving,  vrith- 
ont  stopping  or  che<^lng  his  speed  or  lessen- 
ing the  noise  of  his  team,  or  adopting  any 
precaution,  or  making  any  effort  to  listen  for 
the  approaching  train  while  his  vision  was 
obstructed,  or  observing  the  precaution  of 
looking  after  reaching  a  point  where  hla 
vision  was  tmobstnicted." 

No  comment  by  the  court  upon  this  state 
of  facta  Is  demanded.  The  conduct  of  the 
driver  Indicates  a  degree  of  negligence  dose- 
ly  allied  to  recklessness.  Ills  negligence 
would  have  been  but  one  degree  more  culpa- 
ble if  he  had  driven  his  team  upon  the  track, 
and  there  awaited  the  coming  train  and  tbv. 
inevitable  collision.  The  conduct  of  botli 
plaintiff  and  defendant  dearly  Indicates  an 
absence  of  the  exercise  of  the  most  ordlnarr 
care,  and  under  tiiose  drcumstances  the  de- 
fendant Is  not  Uable,  unless  the  acts  which 
resulted  In  the  Injury  were  willfully  and  de 
liberately  done,  and  the  evidence  does  noi 
go  to  that  extent  This  hi  the  established 
doctrine^  and  Is  supported  In  this  state  by 
an  imbrofcen  line  of  authorl^.  We  are  satis- 
fled  with  the  constmctlim  of  section  486  of 
the  CMl  Code  announced  in  Modes  t.-  RaU- 
road  Oo^  62  Oal.  004;  also  that  the  offer  of 
evidence  Uiat  subsegnent  to  the  accident  tbe 
defendant  placed  on  automatic  bell  at  tiie 
crossing  where  the  collision  occurred  was 
properly  rejected.  Bappenfleld  t.  Railroad 
Co..  91  Cal.  61,  27  Pao.  Bep.  690.  For  tiie 
forefiFolng  reasons  let  the  Judgment  be  af- 
flrmed. 

We  oononn  HARBISON,  J.;  FATSB. 
SON,  J. 


(9S  Cal.  332) 

JACOB  T.  LORENZ  et  aL    (No.  1S.0T5.) 
(Snpreme  Court  of  California.  May  18,  1803.) 
Public  Laitdb  — Uitohis  —  Bcppumbhtu.  Gov- 

PUIHT— DXHORRBB— JollTDBa  Of  CaCSS  Or  AC- 
mOK— ISJUKOTION  —  RBaTBAlHIKO  DSSTRUCTIOS 

or  Ditch — Evidekcb. 

1.  Under  Act  Cong.  Jnly  26,  1886,  I  9,  re- 
lating to  public  land,  which  provides  that  when- 
ever, by  priority  of  posaession,  water  rights 
have  vested,  ai^  are  recognized  by  the  local 
customs,  laws,  and  the  dedsions  of  coorts, 
such  vested  rights  shall  be  protected,  and  the 
right  of  way  for  the  constractlon  of  ditches  and 
canals  for  the  purposes  specified  is  acknowl- 
edged and  conferred.  It  Is  not  necessary  that 
the  right  should  have  vested  before  the  panaage 
of  the  act 

2.  In  a  suit  to  enjoin  defendants  from  de- 
stroying plaintiff's  ditch,  where  tbe  answer  sets 
up  that,  since  the  commencement  of  the  suit, 
defendants  tiad  destroyed  part  of  the  ditch, 
and  that  it  could  not  be  speciScalty  replaced,  a 
supplemental  complaint  which  all^^  the  facts 
stated  in  the  answer,  and  aslcs  damages,  doss 
not  state  an  lndei>endeat  cause  of  aetion. 

8.  A  cause  of  aetioa  for  daoagsa  te  a 


JACOB  o.  LOBENZ. 


Digitized  by  Google 


120  PACIFIC  REPORTER,  Vol.  33. 


trespass  and  a  cause  of  action  for  an  Injnnc- 
tion  to  restrain  a  threatened  additional  tre^asa 
mar  be  joined,  and  an  objection  that  thc^  are 
not  separately  stated  cannot  be  reached  by  a 
demurrer,  upon  the  ground  of  misjoinder,  but 
can  only  be  reached  by  motion,  unless  the  fail- 
ure to  state  them  sepuvtely  renders  the  com- 
plaint ambiguous,  unintelligible,  or  uncertain. 

4.  In  an  action  for  destroying  a  ditch, 
deeds  and  receiTer'a  receipts  for  mineral  en- 
tries are  competent  to  show  ownership  in  plain- 
tiff, and  the  use  to  which  he  could  put  the  wa- 
ter; and  the  fact  that  he  was  not  sole  owner  of 
some  of  the  parcels  did  not  affect  their  ad- 
mlsBibilitr. 

5.  In  an  action  for  destroying  plaintlfPs 
ditch,  which  crossed  defendants'  mine,  the  fact 
that  there  had  been  locations  covering  part  of 
the  mine  before  the  ditch  was  constructed  is 
Immaterial,  when  defendants'  "title  was  not  con- 
nected with  them,  but  was  based  upon  a  survey 
and  location  made  after  the  construction  of  the 
ditch. 

6.  Where  plaintiff  owned  a  right  to  a  ouan- 
tity  of  wat^,  it  is  ImmatOTial  tn  what  ditch  the 
water  was  taken  when  he  acquired  the  right,  if 
the  change  of  ditches  did  not  injure  defend- 
ants. ' 

Commissioners*  dedaion.  D^mrtmeut  1. 
Appeal  from  superior  oourt.  Trinity  county; 
T.  B.  Jonee,  Judge. 

Action  by  Henry  Jacob  against  Henry  Lo- 
renz  afid  Jacob  Llebbrandt  to  enjoin  defend- 
ants from  destroying  a  certain  ditch,  and  for 
damages  for  the  injiu?  already  done.  An  In- 
juncti<Hi  was  refused,  and  the  damages  were 
assessed  at  $650.  Defmdants  appeal  Af- 
firmed. 

James  W.  Bartlett,  for  apjtdlanta.  John 
W.  Turner,  tor  mpondait 

HATNES.  O.  This  action  was  orlglnftUy 
bnm^t  by  the  plaintlfE  to  enj(^  the  defend- 
ants, who  are  owners  of  the  Mammotli  placer 
mine,  and  who  are  working  the  same  by  hy- 
drauUo  process,  from  injuring  or  washing 
away  a  certain  water  ditch,  known  as  the 
"East  Branch  of  the  Jacob  Dltdi,"  owned  by 
plaintiff,  and  which  crosses  defei^ants*  mine. 
Several  ditches,  among  them  the  Jacob  ditfdi 
and  the  Bntchnr  ^tch,  take  water  from  Con- 
nor's ore^  FlaintifC  acquired  the  owner- 
thip  of  the  Butcher  ditch  In  1863,  and  com- 
menced the  oona traction  of  the  Jacob  ditch 
In  1868,  and  completed  the  east  branch  and 
turned  water  Into  It  In  October.  1870.  Tbia 
east  branch  of  the  Jacob  ditch  connects  with 
and  conveys  ^ter  into  the  lower  part  of  the 
Butcher  ditch  and  to  a  reservoir  used  by 
plaintiff  In  working  a  mine.  The  amended 
complaint  alleged  the  ownership  and  right  to 
the  20  Inches  of  the  "first  flow"  of  the  waters 
of  Connor's  creek  through  the  Jacob's  ditch 
and  branches;  that  a  portion  of  this  water  had 
been  used  through  this  ditch  since  18C8,  and 
later  all  of  it;  and  that  the  ditches  above- 
named,  "imitcd,  formed  one  complete  sys- 
tem." It  was  further  alleged  that,  at  the 
time  said  east  branch  was  constructed,  the 
ground  over  which  it  passed  was  vacant  and 
unappropriated  mineral  land  of  the  United 
States,  but  which  was  afterwards,  on  Decem- 
ber Sl|  1877,  patented  to  defendants;  that 
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the  5>at«it  reserved  the  water  rights  and 
ditches  mentioned  in  section  2330'  of  the 
United  States  Revised  Statutes;  that  plain- 
tiff had  a  prior  vested  right  of  way  for  the 
same;  that  defendants  denied  his  title  to  said 
ditch  and  water,  and  had  washed  away  the 
earth  to  within  80  feet  of  his  ditch,  and 
threatened  and  intended  to  wash  away  and 
destroy  the  same;  and  prayed  for  a  perpetu- 
al inJnnctioiL  Defendants'  demurrer  to  this 
complaint  was  overruled,  and  this  ruling  is 
assigned  as  error.  But  one  cause  of  action  U 
stated  In  the  complaint.  The  Butcher  ditch 
was  doubtless  mentioned  because  of  its  rela- 
tion to  the -east  branch  of  the  Jacob  ditch. 
Some,  if  not  all,  of  these  allegations,  were 
not  material,  but  snmlusage  does  not  vitiate. 
As  to  a  fiu'ther  ground  of  demurrer,  appel- 
lants contaid  that  suffii^ent  facts  are  not 
stated,  because  the  complaint  does  not  allege 
"that  plaintiff  owned  a  vested  and  accrued 
water  right  appurtenant  to  the  Jacob  ditch, 
or  that  he  did  hi  1868  or  hi  1S70."  It  is  not 
necessary  to  use  the  language  of  the  act  of 
congress.  Facta  are  alleged  which  show  that 
he  had  such  vested  right  Whether  this  right- 
must  be  appurtenant  to  a  particular  ditch 
will  be  noticed  hereafter.  As  to  the  date  nt 
which  the  right  mast  have  accrued,  defend- 
ants contend  that  the  right  must  have  vest^ 
and  accrued  prior  to  the  passage  of  the  act 
of  congress  of  July  26,  1866,  and  that  tmly 
water  and  ditch  rights  which  had  accrued 
and  vested  prior  to  that  act  are  protected  by 
secUons  2330  and  2340  of  the  Revised  Stat- 
utes. Such  contentlOTi  cannot  be  sustnined. 
Section  9  of  the  act  of  July  26,  1866,  (14  StaL 
253,)  after  acknowledging  and  confl'^ng  wa- 
ter and  ditch  rights  then  existing,  contains 
the  following  proviso:  "Provided,  however, 
that  whenever,  after  the  passage  of  this  act, 
any  person  or  persons  shall,  in  the  construc- 
tion of  any  ditch  or  canal.  Injure  or  damage 
the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  Injuroil 
for  such  Injury  or  damage."  Any  doubt 
which  may  have  existed  as  to  the  meaning  of 
the  act  of  1866  was  removed  by  the  amenda- 
tory act  of  July  9, 1870.  (IQ  Stat  p.  218,  g  17.) 
which  provided  that  "all  patents  granted,  or 
pre-emption.?  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water 
rights,  or  rights  to  ditches  and  reservoirs 
usM3d  In  coimectlon  with  such  water  rights  as 
may  have  been  acquired  xmder  or  recognized 
by  the  ninth  section  of  the  act  of  which  this 
is  amendatory."  That  Jtmnlaon  t.  Kirk,  98 


^Section  2339  provides:  "Whenever,  by  prior- 
ity of  possession,  rights  to  the  use  of  water,  for 
mining,  agricultural,  manufacturing,  or  other 
punrases,  nave  vested  and  accrued,  and  the 
same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same; 
and  the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  puiroses  herein  wifwy 
ified  ii  acknowledged  and  connrmed." 
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U.  &  4B3,  cited  1^  aw^nts,  does  not  ana- 
tain  Oi^  ooatentlon,  la  apparent  from  tlio 
taot  that  tbe  ditch  there  In  oontroTenif  was 
constnioted  In  1873,  and  Ita  validity  was  not 
questioned,  except  as  to  a  oMfllct  with  an 
older  dltdL  Tbe  language  nsed  In  the  opln* 
Ion  In  Broder  t.  Water  Oo.,  101  U.  S.  274. 
also  dted  by  appellants,  would  appear  to  sujf- 
port  their  coatentloa,  but  the  question  here 
raised  was  not  before  the  court  The  ditch 
there  In  qnestlim  ma  onnideted  In  1853,  and 
the  opinion  must  be  read  In  the  Ught  of  that 
fact.  The  case  of  VanslcUe  t.  Balnea,  7 
Not.  240,  also  arose  before  the  act  of  1888, 
and  waa  not  appUoable  to  the  question  here. 
Lewis,  O.  J.,  who  wrote  the  (^inkm  in  Tan^ 
sloUe  T.  Haines,  also  wrote  Uie  oplnlm  In 
Hobart  t.  Ford.  6  Ner.  77.  In  oonstmlng 
■ectkm  fi  of  tin  act  (rf  1880,  the  ooort  said: 
"In  Its  adoption  there  appears  to  hare  been 
tiiree'dlstlnQt  objeeta  In  view:  First,  the  ccm- 
drmatloa  of  all  existing  water  ri^ts;  seoond, 
to  giant  the  right  of  way  over  the  piMlo 
land  to  an  who  may  desire  to  oonstmot 
flmues  or  canals  for  mlnhig  or  mannfiacturing 
purposes;  and,  third,  to  authorise  the  recov- 
ery of  damages  by  settlers  on  sndi  land,**  eta 
See,  also,  Barnes  v.  Sabron.  10  ^Ner.  217. 
The  demurrer  to  the  amended  com  plaint  was 
properly  oremded. 

Defendants  then  answered,  denying  spe- 
dflcally  the  allegatliuui  of  the  complaint, 
and,  for  a  further  and  s^nrate  answer,  al- 
leged "ttiat  since  llie  commencement  of  this 
action  the  dtfendants,  In  tbe  ordinary 
coarse  and  manner  of  worUng  the  Mam- 
moth placer  mine  by  the  hydraulic  process, 
haTe  mined  and  washed  away  about  sev- 
Mity  feet  of  the  ditch  described  In  tbe  com- 
plaint as  the  'East  Branch  of  tbe  Jacob 
Ditch;'  that  It  is  destroyed,  and  cannot  be 
spedflcally  replaced."  Plaintiff  tihereupon, 
by  leave  of  court,  filed  a  supplemental  com- 
plaint, aUeglDg  the  facts  stated  In  defend- 
ants' additional  answer  above  quoted,  and 
further  alleging  that  It  waa  done  wrongfully 
and  maliciously,  and  with  intent  to  destroy 
said  dit(^,  and  that  he  was  thereby  damaged 
In  the  snm  of  $5,000.  Defendants  moved  to 
strike  out  the  supplemental  complaint,  and 
also  demurred  thereto.  An  amended  sup- 
plemental complaint  was  afterwards  reern- 
larly  filed,  alleging  more  fully  the  damage 
sustained,  and  that  at  that  time  defendants 
bad  washed  away  627  feet  of  his  ditch,  and 
prayed,  as  before,  for  a  judgment  for  dam- 
ages, and  an  Injunction  to  restrain  further 
Injury  to  his  ditch,  and  for  general  relief. 
The  motion  being  denied,  and  the  demurrer 
overruled,  these  rulings  are  assigned  as  er- 
ror, and  present  the  most  Important  qofl*- 
tlons  In  the  case. 

1.  The  motion  to  strike  out  was  properly 
denied.  Permission  to  file  a  supplemental 
complaint  Is  In  tbe  discretion  of  the  court. 
Code  Civil  Proc.  S  464;  Harding  v.  Mtaiear, 
&4  Cal.  504:  Greenwood  v.  Adams,  80  CaL 
77.  21  Pac.  Sep.  1134.  This  discretion,  how 
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ever.  Is  not  an  trUtrary  one.  bi  OWson  t. 
Gleaeon.  64  Cai  135.  H  was  said:  "As  a 
general  rule,  the  rl^t  to  file  a  sopidemental 
complaint  can  be  exercised  only  with  refer- 
ence to  matters  which  may  be  consistent 
with  and  In  aid  of  the  case  made  by  the  orig- 
inal complalut.  and  It  Is  not  allowable  to 
substitute  a  new  and  Indepoident  cause  of 
action  by  way  of  a  supplemental  complaint." 
But  the  court  violated  none  of  these  Umlta* 
tlons  upon  Its  discretion.  Plaintiff  came  Into 
a  court  of  equity  seeking  only  preventive  re- 
lief His  property  bad  not  been  Invaded,  and 
he  could  then  have  only  pretentlve  nUet. 
He  alleged  that  defendants  threatened  and 
Intended  to  deotn^  bis  tUtidi.  and  deprive 
him  of  tha  sobstanos  of  his  propwty.  Tb»y 
did  not  deny  that  they  threatened  and  in- 
tended to  destroy  plaintiff's  ditch,  but  de> 
flantly  answered  that  lince  tbe  commence- 
Doent  of  the  suit  they  had  eotecuted  their 
threats;  bad  destroyed  tbe  dltcih;  th«;t  tt 
could  not  be  spedflcally  replaced;  and  npon 
that  grouml,  as'a  s^karate  defoise^  asked  a 
court  of  equity  that  plalntlfl  take  nothing 
by  his  action,  and  that  they  recover  cost& 
Assuming  plaintiff's  ownerslilp  of  the  dltdk, 
preventive  rdilef  was  not  all  tliat  he  was  then 
entitled  to.  He  had  suffered  damage.  The 
facts  alleged  In  bis  complaint  showing  his 
ownership  and  title  were  appropriate  to  an 
action  for  damages,  and  he  was  still  entitled 
,to  an  injuDcUon  to  restrain  further  injury. 
The  Jurisdiction  of  a  court  of  equity  had 
been  properly  invoked  and  acquired.  The 
defendants,  by  their  own  act,  made  different 
or  additional  relief  necessary.  Tbe  subject 
of  the  action  was  plaintiff's  proper^,  and 
his  right  to  convey  water  In  his  ditcii  across 
defendants*  mine.  Tliat  rigtit  was  not  de- 
stroyed, and  was  still  the  subject  of  litiga- 
tion. Damages  for  the  Injury  to  that  prop- 
erty—the ditch— was  Incident  to  that  rif^t, 
and  consistent  with  IL  It  was  not  an  "inde- 
pendent cause  of  action."  It  does  not  ap- 
pear but  that  a  new  ditch  might  then  have 
been  dug  around  the  part  washed  away, 
or  that  a  fiume  or  pipe  might  not  tiave  been 
used  to  cross  the  break.  It  Is  no  objection 
to  a  supplemental  complalut  that  different 
or  additional  relief  is  asked  for.  Baker  v. 
Bartol,  6  ChI.  483.  Indeed,  the  object  of 
the  supplemental  complaint  is  to  obtain  ad- 
ditional or  different  relief  wltSiout  resort 
to  a  new  action.  Not  only  did  tbe  court  not 
err  in  refusing  to  strike  out  the  supplemen- 
tal complaint,  but  appellants  should  not  be 
heard  to  complain  that  their  efforts  to  de- 
feat plaintiff's  action,  by  malting  the  relief 
he  sought  Inadequate,  had  not  proved  suc- 
cess fuL 

2.  Tbe  demurrer  was  upon  several 
grounds.  The  first  and  second  grounds  need 
not  be  noticed.  Tbe  third  ground  is  that 
there  is  a  misjoinder  of  causes  of  action, 
and  that  they  are  not  separately  stated- 
Treating  it  as  two  causes  of  action.  It  Is  too 
well  settled  to  require  discussion  that  a 
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cause  of  action  for  damages  for  a  trespass 
and  a  cause  of  action  for  Injanction  to  re- 
strain further  or  additional  trespass  threat- 
ened to  be  committed  upon  the  same  prop- 
erty may  be  Joined.  The  objection  that 
they  are  not  separately  stated  cannot  be 
reached  by  a  demurrer  upon  that  ground. 
It  can  only  'be  reached  by  modon,  unless 
the  failure  to  state  them  separately  ren- 
ders the  complaint  amUguous,  imhitelllgl- 
Us.  or  uncertain.  That  ground  was  also 
asrigned,  bat  I  tiilnk  the  objection  waa  not 
well  taken. 

Sereral  othte  objections  are  urged  under 
tiila  head,  the  chief  of  which  la  that  the 
ocHuplalnt  noes  not  apportion  the  damages, 
or  state  how  much  each  particular  mine  or 
other  property  owned  by  plaintiff  was  dam- 
aged by  the  deatmctloii  of  the  ditch.  It  1« 
true  that  damages  which,  &oa^  the  natu- 
ral, are  not  the  necessary,  oonaequence  of 
defradants'  acts,  are  special,  and  should  be 
specially  alleged.  But  the  refawncea  In  the 
complaint,  amended  and  supplemwtal,  to 
tiiQ  mines  and  reeerrolr  of  the  ^ahitifr,  and 
the  use  to  whldi  he  appUed  the  water  cou- 
rted through  the  ditch,  were  pertinent, 
fiv  the  purpose  of  diowlng  the  permanoit 
and  continued  use  and  ralue  of  the  ditch, 
if  there  were  no  nsttCul  purposes  to  'which 
plaintiff  could  apply  the  water,  or  If  the  use 
were  but  a  temporary  one,  It  Is  manifest 
that  the  value  of  the  ditch  would  be  greatly . 
diminished.  Plaintiff's  fniliire  to  allege  spe- 
cial damage  by  the  depreciation  of  the  value 
of  his  mines  could  not  make  bis  complaint 
obnoxious  ito  this  form  of  demurreir.  It 
tilmply  eliminated  the  question  of  special 
damages  from  the  case,  but  left  the  all(^- 
tlons  pertinent  for  the  purpose  of  showing 
a  useful  and  continued  purpose  to  which 
the  water  could  be  applied;  for,  without 
audi  showing,  he  could  not  recover  more 
than  nominal  damages.  The  demurrer  waa 
properly  overruled. 

Defendants'  answer  put  in  Issue  all  the 
material  allegations  of  the  complaint,  and 
the  cause  waa  tried  by  the  court,  without  a 
Jury,  and  resulted  In  findings  and  Judgment 
for  the  plaintiff  for  $650  damages;  but  the 
Injunction  waa  denied.  In  their  motion  for 
new  trial,  defendants  specify  numerous  er- 
i-ors  of  law,  and  many  particulars  In  which 
they  cliilm  the  findings  are  not  Justified  by 
the  Evidence.  The  several  deeds  and  re- 
ceiver's receipts  for  mineral  aitrlea,  offered 
by  plaintiff,  were  properly  received  to  show 
ownership  In  the  plaintiff,  and  a  use  to 
which  the  water  was  and  could  be  applied. 
That,  as  to  some  of  these  parcels,  he  was 
not  the  sole  owner,  did  not  affect  their  ad- 
missibility. 

The  objection  to  the  deed  of  Barthol  Ja- 
cob and  wife,  on  the  ground  that  It  was 
defectively  executed  br  the  wife,  la  without 
merit 

It  Is  not  perceived  why  surface  water 
Trom  rains  and  melting  snow,  which  natu- 


rally drained  into  this  dltdi,  (though  not  the 
subject  of  appropriation,)  to  the  extent  to 
which  It  adds  to  the  quantity  of  water  which 
was  received  into  the  ditch  from  Connor's 
creek,  does  not  add  to  the  value  at  On 
ditch,  nor  why  Its  loaa  doea  not  cause  InJniy. 

Defmdants*  motlfm  for  a  nonsuit  waa 
properly  denied.  Two  points  ^edaUy  an 
urged  in  support  of  this  mottm: 

(1)  That  a  part  of  the  Mammoth  mine  waa 
located  before  the  ditch  was  constructed. 
That  there  bad  beoi  aome  prior  locatlfHiB  eor^ 
erlng  a  portitm  of  the  MammoUi  mine,  made 
or  attempted  appears  In  tiie  evldaiee.  De- 
fendants title  to  the  mine  was  noc,  howerw. 
connected  with  any  prior  location,  tmt  waa 
based  upon  a  survey  and  location  made 
after  the  ditch  was  constructed.  While  the 
patent  relates  back  to  the  location,  It  only 
relatea  to  the  location  whldi  la  the  iBoep- 
tloa  of  the  title  perfected  by  the  patent,  and 
not  to  any  prior  location  wlildi  doea  not  ap- 
pear In  the  chain  of  title  resulting  Is  the 
patoit  It  la  tlierefore  immaterial  whether 
there  had  been  prior  locaUonat  and,  bfr 
sides,  tiie  use  of  the  ditch  bad  been  pw- 
mltted  without  objection  up  to  about  the 
time  this  action  waa  commenced,  &  period 
of  nearly  18  years. 

(2)  It  Is  urged  that  plalntira  ri^t  to  the 
20  indiee  of  water  was  not  appurtenant  to 
the  Jacob  ditch.  It  Is  not  disputed  that 
plaintiff  owned  the  right  to  that  quantity  at 
water  to  be  dlvMted  from  Oonnor's  creek. 
It  la  Immaterial  In  what  ditch  this  water 
was  takea  when  he  acquired  the  right  The 
place  of  diversion,  or  of  use.  or  of  the  pur- 
pose to  wiiich  the  use  was  spplled,  fM>uid  be 
changed.  Civil  Code^  «  1412;  KameUl  t. 
Irish,  96  Cat,  at  page  217,  31  Pac.  Rep.  41. 
The  rratrlction  Imposed  by  section  1412,  Civil 
Code,  is  a  matter  of  defense,  and  defendants 
could  not  be  Injured  by  Its  being  taken  In  a 
ditch  above  thcdrs,  It  being  the  first  right  on 
the  stream,  as  in  any  event  it  could  not  be 
taken  In  their  dltcli,  and  therefore  did  not 
diminish  the  water  to  which  they  were  en- 
titled. The  testimony  of  the  witness  Schop- 
pl,  that  plaintiff,  by  taking  these  20  inches 
in  the  Jacob  ditcli,  left  that  much  less  to 
oome  to  defendants'  ditch  below,  does 
not  tend  to  show  Injury;  for.  If  plaintiff's 
ditch  were  below,  they  would  be  required 
to  let  that  amount  pass  and  reach  plaintiff'B 
ditch.  Appellants'  contention  that  ihe  water 
right  must  be  appurtoiant  to  a  certain  ditch 
is  not  sound.  The  water  right  Is  the  prin- 
cipal thing,  and.  If  either  Is  appurtenant 
to  the  other,  the  ditch  is  appurtenant  to  the 
water  right,  and,  as  the  water  may  be  used 
through  any  dltfdi,  tlie  questltm  becomes  on- 
UnportJint 

3.  The  date  at  which  plaintiff  acquired 
title  to  the  several  parcels  of  mining  prop- 
erty is  wholly  Immaterial,  nor  was  It  materi- 
al that  plaintiff's  tide  to  the  20  Inches  of 
water  was  not  conveyed  to  him  uniU  1887 
Title  to  this  water  originated  prior  to  Jobc 
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8,  1852,  and  tt  could  not  affect  defeodantB* 
liability  whether  th^  were  the  owners, 
though  without  legal  title,  or  were  the  lea- 
sees of  the  water  ri^t,  or  conr^ed  it  in 
their  dit^  for  the  owner  prior  to  1887. 

4.  The  evidence  -as  to  the  amount  of  dam- 
ages snstalned  by  [daintifl  was  conflicting, 
boOt  Bjs  to  the  amoimt  and  the  grounds  upon 
which  It  should  be  estimated;  bat  the  find- 
ing placing  plaintiff's  damages  at  f650  is 
folly  Jnstlfied  by  the  evidence,  upon  grounds 
to  which  no  exertion  could  properly  be 
taken.  There  was  evidence  tending  to  show 
that  the  mai^et  value  of  the  ditch  was 
92,000,  and  tbat  its  rental  value  was  fl26 
per  annum.  While  defendants'  testimony 
tended  to  show  very  little  injury,  as  there 
was  an  unauthorized  invasion  of  plaintiff's 
property  he  was  entitled  to  some  damages; 
and,  aa  the  court  could  have  found  upon  un- 
objectionable testimony  the  amount  award- 
ed, we  are  not  Justifled  In  holding  that  this 
finding  Is  not  Justified  by  the  evidrace. 

Other  questions  are  made  upon  the  latro- 
dnotlon  of  evidence  and  as  to  other  flndings, 
which  need  not  be  specially  noticed.  We 
have  examined  each  of  them,  and  find  no 
material  error  prejudicial  to  defendants. 
The  rigbt  of  the  plaintiff  Is  clear,  and  we 
see  no  ground  upon  which  a  Judgment  for 
d^endants  could  be  properly  based,  and  ad- 
vise that  the  Judgment  and  OEder  appealed 
from  be  affirmed. 

Wa    concur:     BBLOHEB,    a;  TAN- 

FEB  GURIAM.  For  the  reftsons  given  In 
the  for^^olng  opinion  the  Judgment  and  or- 
der are  afflrmed. 

m  Cal.  MM) 

1>UUX  T.  PAOIFIO  WOOD  &  COAL  CO. 

et  al.    (No.  19,251.) 
(Suiivuae  Court  of  California.    May  1j6»  1898.) 

AFPBAI.— BCFBRBEDBAB. 

L  Where,  in  an  action  to  determine  wheth- 
er irtaintiff  or  defendant  was  elected  a  direct- 
or of  a  CMporation,  the  jadsmeut  declares 
idatatiff  elected  and  defmdant  not  elected,  and 
grantH  do  other  relief,  and  an  appeal  is  taken, 
plaintitf  will  not  be  restreiaed,  pending  appeal, 
from  performio^  hia  duties  aa  snch  dlnctor, 
since  his  assuming  to  act  as  a  director,  while 
it  may  be  in  consequence  of  the  Judgment,  Is 
not  a  proceeding  on  it. 

Si.  Where  a  case  is  one  within  Code  Civil 
Proc.  I  9^,  iHwiding  for  a  stay  of  proceedings 
on  appeal,  a  writ  of  supersedeas  will  not  be 
issued  until  an  appeal  has  been  perfected  as 
provided  in  said  section,  and  then '  only  in  a 
case  where  the  lower  court  seeks  to  enforce  its 
}ndcm«it  notwithstanding  snch  appeal. 

'6.  A  writ  of  supersedeas  win  not  be  is- 
sued to  restrain  a  party  to  an  action  in  the  as- 
sertion of  his  rights  as  established  by  a  Judg> 
ment  therein,  ather  tliui  to  'prevent  him  from 
tuung  the  process  of  tlie  court  below  to  enforce 
Budi  Judgment. 

In  bank,  i^ipeal  from  superior  coqrt,  San 
Dteffo  county;  Oeorge  Fnterbaugb»  Judge. 


Actt<Hi  by  B.  O.  Dulin  against  the  Padfic 
Wood  &  Coal  Company  and  B.  D.  dugston 
to  determine  whether  plaintiff  or  defendant 
Clugston  was  elected  a  director  of  the  de- 
fendant the  Fadflc  Wood  &  Coal  Company. 
Judgment  was  rendered  for  plaintiff,  and  de- 
foidant  Clugston  moves  for  an  order  re- 
straining plaintiff  from  acting  aa  director 
pending  appeal.  Motion  denied. 

D.  Ii.  Wlthlngton  and  Works  &  Woika, 
for  appellants.  Mr.  Palmer,  for  respond- 
ent. 

HARRISON,  J.  At  a  meeting  of  the  stock- 
holders of  the  Pacific  Wood  &  Cool  Compa- 
ny, a  corporation,  held  at  Son  Diego,  Novem- 
ber 17,  1802,  for  the  election  of  live  direct- 
ors for  the  year  then  next  ensuing,  the  ap- 
pellant Clugston  was  de<dared  elected  as 
one  of  the  directors.  The  respond^t  here- 
in claimed  that  certain  votes  offered  to  be 
cast  for  himself  at  the  election  should  have 
been  received,  and  that,  if  they  had  been 
received,  the  result  of  the  election  would 
have  been  shown  that  he  was  elected  in- 
stead of  Clugston.  On  the  10th  of  Decem- 
ber, 1892,  Dulln  filed  his  petition  hi  the  sur 
perior  court  of  the  county  of  San  Diego,  un- 
der the  provisions  of  section  315  of  the 
Civil  Code,  making  the  corporation  and  Clug- 
ston defendants,  and  praying  the  court  to 
set  aside  the  election  of  Clugston  as  a  di- 
rector, and  to  confirm  the  election  of  himself 
as  such  director,  and  for  such  other  relief 
in  the  premises  as  might  seem  proper.  The 
matter  was  heard  by  the  court,  and  on  the 
25th  of  January,  18»3,  it  rendered  its  Judg- 
ment that,  at  the  said  election,  Dulln  was 
elected  one  of  the  directors  of  the  corpora- 
tion, and  that  Ms  elecllon  be  confirmed,  end 
that  Clugston  was  not  elected,  and  had  not, 
since  the  17th  day  of  November,  181^2,  been 
a  director  in  said  corporation.  On  the  same 
day  the  defendants  appealed  from  the  Judg- 
ment, and  now  ask  for  an  order  "staying  the 
proceedings  in  this  action,  and  restraining 
the  reqrandent  Dulin  from  doing  any  act  as 
director,  president,  or  manager  of  the  appel- 
lant the  Pacific  Wood  &  Cool  Company,  or 
hiterf  ering  with  the  management  of  the  busi- 
ness of  said  company  by  the  appellant  dug- 
ston as  director  and  presldrat,  and  the  other 
directors  thweot."  Bach  of  the  contestanta 
hw^  states  In  bl>  affidavit  filed  upon  thia 
motloa  that  after  the  election  in  Novamber 
he  was  duly  elected  president  of  the  cors^ata^ 
tlon,— the  respondent  Dulin  stating  that  he 
"vras  by  said  board  ot  directors  duly  tiected 
presidait  of.  said  corporntUm,"  and  the  ap- 
pellant Clugston  tbat  he  **was  duly  elected 
preddent  of  said  oorpomtltm  1^  the  votea 
of  himself,  James  WeOMf  and  U  Glngaton, 
bdng  a  majority  of  said  board,"— -from  which 
It  would  appear  that,  attw  the  tiectlou,  two 
Oi.  the  directors  recognised  the  appellant  as 
having  been  elected  one  of  their  number, 
while  two  oHiers  recognized  the  re^onden^ 
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and  tbat  each  of  the  contestants  thereafter 
Bssmned  to  act  as  such  pre^dent.  It  also 
appears  from  the  afiidaTits  that,  after  Judg- 
ment had  been  entered  herehi,  the  corpora- 
tion brought  an  action  against  the  appellant 
Clugston  for  the  purpose  of  preventing  him 
from  trcspaasdng  upon  Its  property  or  Inter- 
fering with  Its  business,  and  that,  by  virtue 
of  the  process  Issued  therein,  Clugston  was 
ejected  from  certain  premises  belonging  to 
the  corporation,  and  Dulln  took  possession 
thereof,  and  assumed  to  act  as  a  director 
and  Its  president,  and  that  Clugston  was  ex- 
cluded from  the  management  thereof.  The 
appellants  contend  that  by  virtue  of -their 
appeal  the  respondent  Is  prohibited  from  do* 
ing  these  acts,  and  they  now  ask  for  this 
order  in  support  of  their  contention. 

The  writ  of  supersedeas  is  "an  auxiliary 
process  designed  to  supersede  the  enforce- 
ment of  the  Judgment  of  the  court  below, 
brought  up  by  writ  of  error  for  review." 
WllUams  V.  BrulTy,  102  U.  S.  249.  Orighial- 
ly  it  was  a  writ  directed  to  an  officer,  com- 
manding  him  to  desist  from  enforcing  the 
execution  of  another  writ  which  he  was 
about  to  execute,  or  wtilch  might  come  Into 
his  hands.  In  modem  times  the  term  is 
often  used  synonymously  with  a  "stay  of 
proceedingB,"  and  is  employed  to  designate 
the  effect  of  an  act  or  proceeding  which  of 
itself  suspends  the  enforcement  of  a  Judg- 
ment In  this  state  the  writ  Is  frequently 
granted  by  this  court  for  the  purpose  of  staj'- 
ing  proceedings  In  tbe  superior  court,  when 
a  review  of  the  action  of  that  court  Is  sought 
In  this  court,  either  upon  direct  proceeding 
or  on  appeal,  and  Is  directed  to  the  court 
whose  action  Is  under  review,  or  to  an  officer 
of  that  court  who  may  be  about  to  enforce 
its  Judgment  SecUon  940,  Code  Civil  Proc, 
declares  that  in  cases  Uke  the  present  the 
perfecting  of  an  appeal  "stays  proceedings 
In  the  court  below  upon  the  judgment  or 
order  appealed  from,"  thus  creating  a  stat- 
utory supersedeas,  or  "a  suspension  of  the 
power  of  the  court  below  to  Issue  an  execu- 
tion on  the  Judgment  or  decree  appealed 
from,  or,  if  a  writ  of  execution  la  issued,  a 
prohibition  against  the  execution  of  the 
writ"  Hovcy  v.  McDonald,  Klii  U.  S.  159, 
3  Bup.  Ct  Rep.  136.  If,  after  such  appeal, 
the  court  below  seeks  to  enforce  Its  Judg- 
ment, this  court  will  grant  a  special  order 
or  Writ  restraining  Its  action.  The  writ  It- 
self is  directed  to  the  court  whose  action 
Is  sought  to  be  restrained,  or  to  some  one  of 
its  officers,  and  Is  limited  to  restraining  any 
action  upon  tbe  Judgment  appealed  from. 
It  cannot  be  used  to  perform  the  functions 
of  an  injunction  against  the  parties  to  tbe 
atztlon,  restraining  them  from  any  act  in  the 
assertloD  of  their  rights,  other  than  to  pre- 
vent them  from  using  the  process  of  the 
court  below  to  enforce  the  Judgment,  nor 
can  the  writ  be  employed  for  any  purpose 
upon  persons  not  partlea  to  the  Judgment. 
Ita  effect  Is  merely  to  leave  the  parties  to 


the  Judgment  In  the  same  position  as  they 
were  prior'  to  Its  entry,  and  to  prevent  the 
appellant  from  being  prejudiced  by  its  en- 
forcement There  are  many  judgments,  how- 
ever, which  are  self-executing,  or  which  have 
an  intiln^c  effect,  upon  which  there  are  no 
proceedings  to  be  stayed,  and  which  will  not 
I>e  affected  by  an  appeal  therefrom.  A  Judg- 
ment granting  or  dissolving  an  Injunction, 
or  determining  the  status  of  an  Individual, 
grantlE^  or  denying  a  divorce  or  an  annul- 
ment of  man-inge,  quieting  title  to  a  tract  of 
land,  setting  aside  the  execution  of  a  deed, 
are  Instances  of  such  Judgments.  In  Walls 
V.  Palmer,  64  Ind.  406,  a  judgment  had 
been  rradered  suspending  the  petitioner 
from  practicing  as  an  attorney,  and  It  was 
urged  that  an  appeal  therefrom  had  the  ef- 
fect of  restoring  him  to  his  right  to  prac- 
tice during  the  pendeucy  of  the  appeal.  The 
court,  however,  held  that  to  give  that  effect 
to  the  appeal  would  be  to  reverse  the  Judg- 
ment of  the  suspension  before  the  appeal 
was  Judicially  decided;  saying;  "The  effect 
of  the  appeal  and  supersedeas  Is  to  stay  the 
jtidgment  of  suspension  as  it  is,  and  prevent 
further  proceedings  against  the  petitioner. 
It  does  not  reverse,  suspend,  or  supersede 
the  force  of  the  Judgment  That  remains  la 
all  respects  the  same.  The  Judgment  itself 
requires  no  further  execution  than  Its  own 
terms.  It  executes  Itself  except  as  to  the 
collection  of  costs,  which  Ls  stayed  by  the 
appeal  and  supersedeas.  The  only  effect  of 
an  appeal  to  a  court  of  error,  when  perfected 
and  while  pending,  Is  to  stay  execution  upon 
the  Judgment  from  which  It  Is  taken."  And 
herein  should  be  observed  the  distinction 
between  the  effect  of  an  appeal  from  a  judg- 
ment In  staying  fiu:ther  proceedings  there- 
on, and  its  effect  In  depriving  the  Judgment 
Itself  of  any  ellicacy  as  evidence  of  the  fact 
determined.  The  appeal  suspends  its  forco 
as  a  conclusive  determination  of  the  rights 
of  the  parties,  but  tlie  stay  of  proceedmgs 
consequent  upon  the  appeal  Is  limited  to 
the  enforcement  of  the  Judgment  itself,  and 
does  not  destroy  or  impair  its  clKiracter. 

The  purpose  of  the  present  application  la 
not  to  prevent  the  court  from  taking  any 
action  to  «iforce  its  Judgment,  but  to  pre- 
vent DuUn  from  acting  as  one  of  tbe  direct* 
ors  of  the  oorporadon.  His  assoming  to  be 
such  director,  while  it  may  be  In  conse- 
quence of  the  Judgment,  U  not  a  proceeding 
vpon  the  Judgment.  The  acts  done  and 
threatened  by  him  were  not  done  by  virtue 
of  the  Judgment,  bat  in  consequence  of  the 
recognition  by  his  fellow  directors  of  his 
right  to  co-operate  with  them.  Tbe  fact 
that  the  Judgment  was  rendered  in  his  favor 
may  have  been  a  motive  govemiog  the  other 
directors  In  recognizing  him  as  a  fellow 
director,  and  in  admitting  him  to  their  coun- 
sels and  exclndlog  Clugston  ther^rom,  but 
such  action  Is  Independent  of  the  proceed- 
ing In  court  Tbe  stay  of  proceedings  upon 
the  enforcemcait  of  the  judgment  resulttug 
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from  the  appeal  cannot  prevent  the  moral 
support  which  the  rendition  of  the  judg- 
ment may  give  to  the  other  directors,  or 
form  the  ba^  of  an  Injunction  against  them, 
nor  can  It  be  Invoked  to  prevent  the  respond- 
ent from  committing  a  trespass  against  the 
appellant  Its  only  effect  la  to  leave  the 
parties  In  the  same  situation,  with  reference 
to  the  rights  involved  in  the  action,  as  they 
were  prior  to  the  rendition  of  the  Judgment 
They  still  have,  notwithstanding  the  appeal, 
the  same  right  to  assert,  outside  of  the  court, 
or  in  any  other  proceeding,  their  respective 
righta,  as  they  bad  prior  thereto.  While  this 
proceeding  was  pending  In  the  court  below, 
that  court  had  no  authority,  by  virtue  there- 
of, to  enjoin  Dulln  from  assuming  to  act  as 
a  director,  and,  after  It  had  adjudged  that 
he  had  been  duly  elected  one  of  the  direct- 
ors, there  would  have  been  a  manifest  in- 
consistency In  enjoining  him  from  acting  as 
snch  director.  The  appeal  from  tliat  Judg- 
ment cannot  confer  upon  Clugston  any  great- 
er right  to  an  Injunction  against  Dulln  than 
he  had  prior  to  Its  rendition.  The  court  lim- 
ited Its  action  to  ascertaining  the  result  of 
the  election,  and  did  not  grant  any  relief 
In  the  premises  other  than  to  confirm  the 
election  of  Dulln,  and  to  declare  that  Clug- 
ston was  not  elected.  No  other  proceedings 
have  l>een  had  or  attempted  In  the  court  be- 
low upon  this  Judgment  and  the  Judgment 
Itself  does  not  contemplate  or  authorize  any 
other  proceedings,  or  any  proceSB  to  enforce 
It  Tbia  motion  Is  denied. 

We  coocnr:  McFARLAND,  J.;  DE  HA- 
VBN,  J.;  FITZGERALD,  J. 

It  Wyo.  272) 

STATE  ex  rel.  HENDERSON  v.  BURDICK, 

State  Auditor. 
(Supreme  CJonrt  of  Wyoming.    June  1,  1893i) 

CoxBiiTUTiONAj^  Law — Appkopkiatjons — Btatb 

ExAMis  Kit— Salary. 

Const,  art.  3,  8  35,  prorides  that,  "ex- 
cept for  interest  on  [the]  public  debt,  money 
■ball  he  paid  out  of  the  treasury  only  on  ap- 
ropriations  made  by  the  legislature."  Article 
6,  S  7t  provides  that  "no  money  shall  be  paid 
out  of  the  state  treasury,  except  njfoa  appro* 
priations  by  law."  Bda,  that  Se«B.  Laws 
1S!>0-91,  a  84.  8  27.  providing  that  "the  state 
examiner  Bhall  receive  an  annual  salary  of 
$2.()0(),  and  a  coutiugent  fund  of  not  to  exceed 
$1,400  for  the  incidental  enenses  of  his  office, 
which  same  shall  be  paid  by  the  treasurer  of 
the  state  in  the  same  manner  as  other  salaries 
and  expenses  of  state  officers'  are  paid,"  passed 
ia  conformity  to  Const  art  4,  9  14,  providing 
for  the  appointment  of  a  state  examiner,  and 
thiit  "bis  compensation  shall  be  fixed  by  law," 
operates  as  an  appropdaUon  act,  and  it  does 
not  require  any  other  legislatloo,  or  a  spKial 
appropriation  at  each  regular  sesnon  ot  the  leg* 
isluture,  to  keep  It  alive, 

PetltloD  m  tba  rdallou  ct  Harry  B.  Hen- 
derson for  a  ■mit  of  mandamus  to  compel 
Charles  W.  BordtcK,  state  auditor,  to  draw 
a  warrant  on  ttie  state  treasurer  In  pay- 
ment of  relator's  claim  for  aalaxy  as  state 
<suunlner.  Writ  allowed. 


Lacey  ft  Tan  Devanter»  for  r^tor. 
ChailM  N.  Potter*  Atty.  Qen.,  for  re«pond- 
mt 

GUOESBEOK,  a  J.  This  proceeding  In- 
vokes the  original  Jurisdiction  of  this -court 
and  Is  submitted  on  the  petition  of  the  re- 
lator for  the  writ  and  the  demurrer  there- 
to. The  following  facta  appear  from  the 
petition:  The  relator  1b  the  duly  and  r^u- 
larly  appointed  and  qualified  state  exam- 
iner of  the  state  of  Wyoming,  and  was  such 
during  the  entire  month  of  April,  1893.  On 
tlie  18th  day  of  May,  1898,  he  presented 
to  the  auditor  of  the  state  his  bill  and  vouch- 
er, duly  verified,  against  the  state,  for  the 
sum  of  $166.66,  the  amount  of  his  salary  as 
state  examiner  for  the  month  of  April  last 
past  and  demanded  a  warrant  upon  the 
state  treasurer  In  payment  of  the  same. 
The  auditor  disallowed  said  claim.  Indorsing 
thereon,  as  cause  for  disallowance,  that 
there  was  no  appropriation  by  the  second 
state  legislature  with  which  to  pay  said  sal- 
ary for  the  said  month  of  April.  1893.  Un- 
der section  27  of  the  act  providing  for  the 
office  of  state  examiner,  defining  his  powers 
and  duties,  prescribing  bis  bond,  and  fixing 
hla  compensation,  approved  January  10,  1891, 
(chapter  84,  Seas.  Laws  1890-91,)  It  Is  pro- 
vided that  the  state  exnmiuer  shall  receive 
an  annual  salary  of  $2,000,  which  sum  shall 
be  paid  by  the  treasurer  in  the  same  man- 
ner as  other  salaries  and  expenses  of  other 
state  officers  are  paid.  The  salaries  of  other 
state  officers,  except  such  as  are  specifically 
required  by  law  to  be  paid  quarterly,  are 
allowed  by  the  auditor  and  paid  by  the 
treasurer  of  the  state  monthly.  It  is  al- 
l^ed  In  the  petition  that  In  and  by  said  sec- 
tion 27  of  the  act  r^erred  to,  the  sum  of 
$2,000  per  annum  Is  appropriated  by  the 
legislature  and  by  law  for  the  purpose  of 
paying  the  salary  of  the  state^  examiner, 
and  so  an  amount  of  money  snffld^t  to 
pay  said  salary  due  to  the  relator  for  said 
montit  of  April,  1893,  Is  in  the  treasury, 
and  baa  heai  regnlariy  appropriated  by  the 
leglslatun  of  the  state,  and  by  law,  as  re- 
quired by  the  constitution  of  tiie  state.  The 
constitutional  provision  fbr  this  office  Is  In 
the  following  wor^:  "The  legislature  shall 
provide  for  a  state  examiner,  who  shall  be 
appointed  by  the  gomnor  and  confirmed 
by  the  soiate.  Wb  Auij  ahaU  be  to  exam* 
Ine  the  accounts  of  [the]  state  treasurer, 
supreme  court  clerks,  district  court  clerks, 
and  all  county  treasurers,  and  treasurers  of 
sufdi  other  public  Institnttons  as  the  law 
may  reqidre,  and  [he]  diall  perform  such 
ottier  duties  as  the  leglslatore  may  pre- 
scribe.  He  dull  report  at  least  once  a 
year,  and  (^tener.  If  required,  to  such  officers 
as  are  designated  by  the  legislature.  His 
compensation  shall  be  fixed  by  law."  Const 
Wyo.  art  4,  f  14.  The  act  referred  to, 
creating  the  office,  (copter  84,  Sess.  Laws 
1800-91,)  fixes  the  compensation  In  the  fol- 
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lowing  langnage:  "Sec.  27.  The  state  exam- 
iner shall  receive  an  annual  salary  of  two 
thousand  dollars,  and  a  contingent  fund  of 
not  to  exceed  fourteen  hundred  dollars  for 
the  Incidental  expenses  of  his  office,  which 
same  shall  be  paid  by  the  treasurer  of  the 
state,  in  the  same  manner  as  other  salaries 
and  expenses  of  state  officers  are  paid." 
The  first  state  legislature  made  an  appro- 
priation "for  state  examiner  from  January 
tenth,  eighteen  hundred  and  ninety-one,  four 
thousand  dollars,"  (sectltm  2,  c.  61,  Seas. 
Laws  1890-©!;)  the  act  being  approved  on 
the  same  day  as  the  act  fixing  the  compen- 
sation and  duties  of  the  state  examiner. 
This  appropriation  was  In  the  general  ap- 
propriation bill  for  the  expenses  of  the  state 
government,  and  covered  the  period  from 
the  passage  of  the  act  until  and  Including 
March  31,  1893.  No  appropriation  was  made 
in  the  appropriation  act,  or  by  any  statute 
passed  by  the  second  legislature,  for  the 
salary  or  contingent  expenses  of  the  state 
examiner  for  the  fiscal,  years  and  biennial 
term  beginning  March  31,  1893,  and  ending 
March  31,  1885,  althon^  appropriations 
were  made  to  pay  the  salaries  of  all  state 
offlcera  except  the  veterinarian,  the  exam- 
iner, and  the  board  of  livestock  commis- 
sioners. The  claim  of  the  lelator  Is  based 
wholly  upon  the  proTidons  of  section  27  of 
tne  act  creating  the  c^lce  of  examina.  quot- 
ed supra. 

The  fallowing  are  the  provisions  of  Qie  ctm- 
stttution  relating  to  the  paynvent  of  moaeye 
from  the  treasury  of  the  state:  "Except  for 
Interest  on  [the]  public  debt,  mon^  shall  be 
imld  Alt  ot  the  treasuiy  only  on  appropria- 
tions made  by  the  le^slature,  and  in  no  case 
otherwise  than  iipc»  warrant  drawn  Xty  the 
pn^r  officer  In  purstiance  of  law."  Article 
S,  f  35.  "No  money  shall  be  paid  out  of  the 
state  treasury  except  upaa.  appr(^riations  by 
law,  and  on  warrant  drawn  the  proper 
officer,  and'  no  UUs,  claims,  aooonnts,  or  de- 
mands against  the  state,  or  any  county  or 
ptditical  subdivision,  shall  be  audited,  al- 
lowed, or  paid,  until  a  toll  itemized  statement 
In  writing,  reilfied  by  affidavit,  shall  be  ffied 
with  the  officer  or  officers  whose  duty  it  may 
be  to  audit  the  same."  Article  16,  1  7.  It 
will  be  seen  that  the  first  seottim  quoted  (sec- 
tion 36,  art  3)  emplvya  the  wmds  "appn^rio- 
tions  mode  by  the  legislature,"  vrtiUe  tiie  lat- 
ter (section  7.  art  16)  uses  the  tenn 
"appropriation  by  law."  Tliese  terms  *l^ls- 
lature"  and  "law"  seem  to  be  used  as  syno- 
nyms. They  appear  to  be  employed  Inters 
cfaangeably,  and  are  evidently  so  used  in  the 
section  directing  the  creation  ot  the  office  ot 
state  examlnw,  (section  14,  art  4,  supra,) 
where  the  direction  is  that  the  'legislature" 
sliall  provide  for  the  office;  sped^rlng.  In  the 
list  of  his  duties  that  he  shall  perform,  such 
other  duties  as  the  "legislature"  may  pre- 
scribe, and  providing  that  be  shall  examine 
such  othM:  public  inBtituti<xis  as  the  "law" 
may  require.  His  compensation  shall  be  fixed 


by  "law."  The  executive  of  the  state  Is  In- 
trusted with  a  veto  power  by  the  constitu- 
tion, which  may  be  overrlddrai  by  a  vote  of 
two-thirds  of  the  membera  elected  to  each 
hoiise,  and  which  may  bectme  an  absolute 
veto,  if  the  blU  be  not  approved,  In  case  It 
Is  presented  to  him  within  the  last  three 
days  of  the  session,  and  he  retains  It  without 
returning  it,  when  he  has  fifteen  days  after 
the  adjournment  to  approve  or  disapprove  it 
It  certainly  cannot  be  successfully  contended 
that  the  legislature  alone  can  enact  any  law 
without  the  assent  of  the  governor,  or  by 
passing  it  with  a  two-thirds  vote  of  the  mem- 
bership of  each  hoi^,  except  where  bis  veto 
t)ecomos  abs(^ute  by  the  failure  to  pass  and 
present  the  bill  to  him  in  sufficient  time  for 
him  to  return  It  with  his  objection  to  thd 
house  where  it  originated.  In  other  words, 
any  appropriation,  to  be  efTecUve,'  must  be  a 
"law."  Possibly,  the  meaning  of  these  con- 
stitutional provisions,  construed  together.  Is 
that  an  appropriation  must  be  made  by  stat- 
ute, and  not  by  the  force  of  any  ccmstitur 
tional  provision.  It  Is  not  necessary,  howev- 
er, to  consider  this  question,  as  the  appropria- 
tion In  this  case.  If  any  there  be,  is  made  by 
a  statute,  and  not  by  reason  of  any  provialoa 
of  the  constitution. 

Does  section  27  of  (diapter  84  of  the  Session 
Laws  of  1880-91,  wMch  provides  for  the  com- 
pensation of  tiie  state  examiner,  make  a  valid 
appropriation  for  his  salary?  There  is  no 
IHOvislon  In  our  oonstitntiMi,  as  there  is  in 
the  constitution  of  some  states,  requiring  leg- 
islative appropriations  annually  or  U^iniaUy 
to  make  funds  bi  the  treasury  available  for 
the  payment  of  the  ordinary  expaises  of  the 
government  Tiie  limitation  in  the  fedend 
constitution  Is  that  "no  money  alutll  be  drawn 
frwn  the  treasury  but  In  consequence  of  ap- 
proprlaticms  made  by  law."  The  object  of 
this  Umltation,  and  that  contained  in  the  con- 
stitutions of  the  sevMBl  states  of  Bimllar  im-^ 
port  Lb  to  secure  to  tiie  l^^ative  depart- 
ment the  exclusive  power  of  deddlng  how, 
when,  and  for  what  purposes  tiie  pulffio  funds 
shall  be  appUed  In  carrying  on  tiie  govern- 
ment 2  Op.  Atty.  Gen.  U.  S.  670.  It  had  Its 
oilgln  in  the  British  parilament  when  the 
peoi^  of  Great  Britain,  to  provide  i^alnst 
abuse  by  the  king  and  his  officers  of  the  dis- 
cretionary power  with  which  they  wwe  vestr 
ed,  demanded  that  the  pubUo  funds  should 
not  be  drawn  from,  the  treasury  exc^  In  ao- 
cordanoe  with  express  appropriations  there- 
for made  by  parliament  Hnllnm,  Const 
Hist  55.  This  was  the  fruit  of  the  English 
revolution  of  1^8,  which  seat  the  king  to 
Versailles,  and  changed  the  succession  to  tiie 
throne.  This  wise  restraint  has  become  a 
part  oi  the  fundamoital  law  of  neutly  every 
state  in  the  Uidcm.  It  has  been  well  said 
that  these  provi^ons  were  "obviously  insert- 
ed to  prevent  the  expenditure  of  the  people's 
treasure  without  tiielr  omsent  elthv  as  ex- 
pressed by  themsdves  In  the  organic  law,  or 
by  their  representatives  In  cuistitutlonal  acts 
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of  leglelatliHL  To  use  the  langnage  of  Justice 
Stor7,  <Tolame  3,  Comm.  1342,)  Its  purpose 
is  to  secure  resalarlty,  punctuality,  and  fidel- 
ity In  the  disbursements  of  the  publlo  money.* 
And.  as  said  by  Judf^e  Tucker  In  his  Com- 
mentaries, •  •  •  *all  the  expenses  of  the 
government  being  paid  by  the  people,  It  Is 
the  right  of  the  people,  not  only  not  to  be 
taxed  wIQiout  their  own  consent,  or  that  of 
their  representatlTBS  free^  chosen,  but  also 
to  t>e  actually  consulted  np<Mi  the  disposal  of 
the  money.'  Such  a  proTldon,  says  the  same 
learned  writer,  forms  a  salutary  check,  not 
culy  upon  the  extravagance  and  profusion  in 
which  the  executlre  department  might  in- 
dulge Itself,  and  its  adherents  and  depend- 
ents, but  also  against  any  misappropriation 
which  a  rapacious,  ambitious,  or  otherwise 
unfaithful  exeeutive  might  l>e  disposed  to 
make.  In  those  governments  where  the  peo- 
ple are  taxed  by  the  executive,  no  such  chedc 
can  be  Interposed.  The  prince  levies  whatev- 
er sum  he  tlilnks  proper,  and  would  deem  it 
sedition  against  him  and  his  government  If 
any  account  were  required  of  liim  In  wliat 
manner  he  had  disposed  of  any  part  of  them. 
Such  is  the  difference  between  governments 
where  there  Is  responsibility  and  where  there 
is  none.' "  Thomas  v.  Owens,  4  Md.  225. 
TWs  oplni(Hi,  whIcJi  has  been  mnch  dted, 
then  proceeds  to  show  that  the  constitutional 
provision  In  that  state,  that  the  comptroller 
"abaSi  reo^ve"  an  annual  salary  of  $2,500, 
was  the  expresedon  of  the  will  of  the  people 
in  tb^r  written  oonstltntlon,  and  must  be 
ob^ed.  as  the  flat  ot  their  snpreme  will. 
Hie  coostitation  of  Maryland  Inhibited  the 
legislature  from  rtliriinliihiTig  the  salary  of 
state  officers,  and  on  this  point  the  court  say: 
"Were  It  not  for  sucb  a.  .provision,  the  whole 
government  would  «dst  only  by  permission 
of  the  legislature.  It  can  only  be  carried  on 
through  the  instmmentallty  of  Individuals, 
and  their  services  can  only  hb  obtained  be- 
ing paid  for.  The  framem  of  the  constitution 
and  ttie  people  who  adopted  It,  aware  of  this, 
determined  not  to  submit  the  durability  of 
their  work  to  the  caprice,  passion,  or  preju- 
dice which  possibly  might,  at  times  of  great 
excitement,  triumphantlv  rule  the  action  of 
the  legislature,  and  therefore  wisely  did  the 
work  themselves  Ingrafting  In  the  organic 
law  a  provision  for  the  protection  of  those 
who  should  be  charged  with  its  execution;  in 
oth»  words,  they  made  the  appropriation." 

In  our  state  constitution,  salaries  provided 
tor  certain  state  officers,  the  governor,  sec- 
retary of  state,  auditor,  and  treasurer,  are  tem- 
porarily fixed,  "rmtll  otherwise  provided  by 
law,"  with  the  rule,— repeated  In  almost 
every  Instance  where  salaries  are  mentitmed, 
—that  Bttch  salaries  ^all  not  be  Increased 
oe  diminished  during  the  period  for  which 
such  <^Scera  were  elected  or  appointed;  and. 
In  addition  to  this,  there  Is  the  general  rule 
prracribed  that  no  law  shall  Increase  or 
diminish  the  salary  of  any  public  officer 
after  bis  Section  or  appointment  Article 


8,  I  S2.  This  was  intended  to  secure  offl 
clal  Independence,  and  to  prevent  the  legls 
lature  from  being  assailed  by  the  demands 
of  Importunate  offldals,  to  the  detriment  of 
public  buMneas.  The  stability  and  perma- 
nence of  the  salaries  of  public  officials  were 
guarantied  by  the  constitution,  after  once 
fixed,  secure  diulng  the  official  term  from 
legislative  contrtrf.  Board  of  Com'rs  v. 
Bums,  3  Wyo.  704-718,  29  Pac.  Rop.  894, 
and  30  Pac.  Rep.  416.  Although  some  courts 
seem  to  distinguish  between  salaries  fixed 
by  the  constitution  and  those  fixed  by  an 
unrepealed  statute,  it  seems  that  this  Is  a 
distinction  more  nice  thon  wise.  In  either 
case,  the  people  have  given  their  assent  to 
the  measure,— in  one  method  by  their  or- 
ganic law,  which  they  have  accepted,  adopt- 
ed, and  ratified  by  their  votes,  and  in  the 
other  by  their  represeutntives  in  the  legisla- 
ture. The  salaries  are  to  be  fixed  by  law, 
and  all  sudi  officers,  whether  of  the  state, 
county,  dty,  town,  or  school,  "shall  be  paid 
fixed  and  definite  salaries."  Article  14,  f  1, 
Const.  Wyo.  TTie  law  relating  to  the  state 
examiner  provides  tlmt  he  "shall  receive" 
an  annual  salary  of  92,000,  and  the  constitn- 
tion  requires  that  his  compensation  shall 
be  fixed  by  law,  and  shall  be  a  fixed  and 
definite  salary,  which  shall  not  be.  Increased 
or  dlminlAed  after  his  election  or  oppolnt- 
ment  It  will  be  conceded  that  the  second 
legislature  could  not  have  reduced  his  sal- 
ary during  his  term,  ^ther  by  a  direct  act 
for  that  purpose  or  In  an  appropriation  bllL 
It  Is  equally  dear  that  they  could  not  take 
It  away,  directly  or  Indirectly.  An  Impera- 
tive direction  to  create  the  office  Is  found  In 
the  constitution,  and  the  same  authority  Is 
bestowed  In  that  Instrument  to  fix  the  com- 
penmtlcm.  The  first  state  legislature,  in  obe- 
dience to  that  mandate,  did  create  the  office, 
and  fix  the  compensation  of  the  officer.  Tliis 
law  has  not  be«i  repealed.  If  the  constitu- 
tion had  fixed  the  salary^  and  the  time  and 
manner  of  payment,  there  would  have  beoi 
no  doubt,  under  the  great  weight  of  au- 
thority, that  this  would  have  been  an  ap- 
propriation made  by  "law,"  as  the  supreme 
law  had  so  provi'ded,  and  an  act  of  the  leg- 
islature, It  seems,  would  bare  been  nnnec- 
eesary.  State  T.  Hickman.  9  Mont.  SIO,  23 
2*ac.  Rep.  740;  dting,  in  support  of  this 
propodflon,  OAomas  v.  Owens,  4  Md.  189; 
Green  t.  Pumell,  12  Md.  333;  State  v.  Wes- 
toa,  4  Neb.  216.  In  tills  case  (State  v.  Hick- 
man) the  Montana  snpreme  court  say  upon 
tlds  pcdnt:  "We  do  imt  know  of  any  rule  to 
the  contrary  where  the  same  constitutional 
provldons  exist  whldi  are  embodied  In  tiie 
supreme  law  of  the  state.  An  Illustrati<m 
of  the  prindples  which  are  applied  where 
salaries  of  the  offlcera  are  not  prescribed 
by  tho  c<mstltatlon,  and  the  case  of  Thomas 
V.  Owens,  supra.  Is  not  followed,  may  be 
found  in  Myers  v.  Bi^Ush,  0  Cal.  348."  And, 
again:  "We  cannot  add-  anything  to  the 
discussion  of  this  TUal  proposition.  Hie 
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doctrines  which  were  announced  In  Thomas 
T.  Owens,  supra,  have  been  accepted  for 
years  wlthont  a  question,  and  have  remained 
Inflexible  mider  evwy  test."  In  the  Cali- 
fornia case  "(Myers  v.  English,  0  CaL  348) 
the  eoui-t  declined  to  follow  the  ruling  in 
Thomas  v.  Owens,  but  Field,  J.,  did  not 
concur  with  the  other  two  Judges  In  the 
opinion,  although  he  did  not  expr«Misly  dis- 
sent. The  court  In  the  Montana  case  seems 
to  think  there  was  a  difference  In  applying 
a  direct  constitutional  provislcHi  providing 
for  salaries  of  state  officers  and  one  made  by 
a  statute  m  force;  but  title  California  court 
held  differently,  and  say:  "But  we  think  It 
must  be  conceded  that  the  deddon  Is  a  case 
In  point,  and  sostaina,  fully,  Hie  position 
taken,  notwithstanding  Uila  dlfferenccL  The 
principle  inTOlved  Is  the  same."  And,  fur- 
ther: "Bntf  Tiith  all  doe  deferoice  to  the 
learned  and  distinguished  Jurists  who  de- 
cided the  case  of  Thomas  Owens,  we  are 
compelled  to  arrive  at  a  different  conclu- 
doa." 

The  opinions  ftf  the  GaUfomla  8iu>reme 
court  have  not  been  conslsbKit  on  this  sub- 
ject, as  appears  in  the  note  to  tiie  case  of 
Out  t.  State,  taken  from  127  Ind.  204;  26 
N.  B.  Bep.  77S,  foond  In  22  Amer.  St  Bep.  6Sa 
In  the  case  of  MoCanl^  t.  Brooks,  16  OaL 

II,  at  ^ge  28,  the  cocirt  annoum»  this  doe- 
trine:  '  "When,  the  constitution,  therefore, 
says  that  'no  mtm^  shall  be  drawn  trim  the 
treasnry  bat  tn  consequence  of  appn^rlar 
tions  made  by  law/  It  only  means  that  no 
mon^  shall  be  drawn  except  in  pnrsoanoe 
cf  law."  This  decision  was  eyidently  not  In 
liarmony  with  Bedding  t.  Bell.  4  Gat  883, 
and  Myers  r.  English,  0  CaL  348,  and  It  was 
apparently  overruled  In  Stratton  t.  Grerai, 
)15  CaL  149;  where  the  role  announced  In 
Bedding  t.  Bell  was  "preferred;"  but  the 
later  cases  In  that  state  are  In  harmony  with 
the  case  of  HcCauley  v.  Brooks,  Proll  v. 
Dunn,  80  Gal.  22Q,  22  Pac.  Rep.  143,  and 
Humbol      Dunn,  84  CaL  67,  24  Pac.  Rep. 

III.  See  State  t.  Kenney,  (M(»it)  20  Pac. 
Bep.  197.  In  the  case  of  Humbert  v.  Dunn 
the  relator  was  a  member  of  an  examining 
commiB^on  on  rivers  and  hnrbors,  and  asked 
tor  a  writ  of  mandate  commanding  the  comp- 
troller of  the  state  to  draw  a  warrant  in 
favor  of  relator  for  ?200  for  salary  as  a 
inemtier  of  said  commission  for  the  month  of 
November,  1880,  the  same  having  been  pre- 
sented to  the  state  board  of  examiners,  and 
by  them  audited,  allowed,  and  approved, 
and  ordered  paid  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated; 
the  comptroller  having  refused  to  draw  ills 
warrant  therefor.  The  court  say  that  the 
usual  formula,  "There  is  hereby  appropri- 
ated the  sum  of    dollius  out  of  any 

moneys  in  the  state  treasury  not  otherwise 
appmprinted  for  the  payment  of  salaries," 
cte.  Is  not  fotmd  in  the  act,  hut  the  intention 
of  the  legislature  was  clearly  manifested  In 
the  language  used,  which  was  tliat  "each 


member  shall  recrfve  a  salary  of  two 

thousand  four  hundred  dollars  per  annum, 
payable  monthly,"  and  that  it  was  to  bo 
paid  out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated;  and  it  held  that 
there  was  was  nothing  in  such  language  in- 
dicating any  int^tion  to  postpone  the  pay- 
ment of  tbe  salaries  of  the  commission  until 
the  next  session  of  the  legislature.  In  this 
case,  as  in  the  case  of  HcCauley  t.  Brooks, 
it  was  neld  that  It  Is  niot  essential  to  tba 
validity  of  an  appropriation  that  the  usual 
f(»inula,  "There  Is  hereby  appropriated  tha 
sum,"  etc.,  or  any  of  tbem,  slumld  be  used* 
it  the  le^slatore  fLsBd  tha  amount  ot  the 
dalm,  and  deadgnated  Its  payment  out  of 
a  certain  fund.  In  CampbeU  t.  Board,  etc.* 
116  Ind.  694,  18  N.  E.  Rep.  33,  an  act  of  the 
state  legishitiu^  appropriating  $200,000  toe 
the  erection  of  a  soldiers'  and  sailors'  mosat- 
ment,  and  providing  a  compensation  for  the 
commissioners  and  their  secretary,  was  under 
consideration.  It  was  h^  that  the  sum  aj^ 
propriated  must  be  apphe<l  to  the  structural 
work  ^  the  mcmument,  ezdnding  incidental 
expenses  and  the  oomp»Batlon  of  the  offi- 
cers, and  that  these  expenses  and  aHnpeor- 
satltrn.  could  be  paid  under  another,  statnt^ 
authorizing  the  auditor  of  state  to  draw  war- 
xauts  on 'the  treasury  for  aU  moneys  dU 
rected  law  to  be  paid  out  of  the  treasury 
to  pnUlc  aScera,  or  for  ^ny  other  object 
whatevor,  as  the  same  become  payaUe.  The 
court  say:  "It  Is  true,  as  claimed,  that  no 
money  can  be  rightfully  drawn  from  the 
trcasnzy,  except  In  pursuance  of  (Ui  appro- 
priation mode  by  law;  but  sudi  an  appro- 
priation may  be  made  impliedly,  as  well 
as  expressly,  and  In  general,  as  well  as  spe- 
ciflc,  terms.  It  may  also  be  a  continuing  or 
fixed  appropriation,  as  well  as  one  for  a 
temporary  purpose  or  a  limited  period.  The 
use  of  technical  words  in  a  statute  making 
an  appropriation  is  not  necessary.  These 
may  be  an  appropriation  of  public  moneys 
to  a  given  purpose  without  In  any  manner 
dedgnatlng  the  act  as  an  appropriation.  It 
may  be  said,  generally,  that  a  direction  to 
the  proper  otIlcQr  or  oihccrs  to  pay  money- 
out  of  the  treasury  on  a  ^vcn  claim  or  class 
of  claims,  or  for  a  given  object,  may  by  im- 
plication be  held  to  be  an  appropriation  o£ 
a  sufficient  amount  of  money  to  make  the  re- 
quired payments.  RJstine  v.  State,  20  Ind. 
328."  Tills  cose  was  affirmed  In  Hendersoa 
v.  Board,  etc.,  (Ind.  Sup.)  28  N.  H.  Rep.  127. 

In  State  V.  Weston,  6  Neb.  16,  it  wa^  hdd. 
that,  as  the  provisions  of  the  constitution  of 
Nebraska  were  thift  no  money  could  be 
drawn  from  the  treasury  except  In  pursu- 
ance of  a  "spedflc"  appropriation  made  by 
law,  there  was  no  such  speclflc  appropriatioa 
made  by  a  statute  which  provided  for  the 
compensation  of  on  officer,  or  the  Incidental 
expenses  of  tUs  office,  and  when  they  were 
to  bo  paid,  as  the  manner  of  payment  and 
out  of  what  particular  fund  they  were  to 
be  paid  was  not  mentioned,  the  statute  beinc 
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silent  In  that  respect  A  ruling  to  the  s&me 
elfect  may  be  found  in  State  v.  Kenney, 
(Mont.)  26  Paa  Rep.  388;  and  the  syUabus  to 
the  case  Indicates  that  the  constitutional  lim- 
itation in  Montana  is  about  the  same  as  that 
of  Nebra^ia.  The  word  "specific*'  is  omit- 
ted in  the  provision  in  our  constitution;  but, 
if  It  were,  not,  the  reasoning  In  the  case  of 
State  T.  Bordelon,  6  La.  Ann.  68,  seems  to 
me  to  be  clearer.  It  Is  said  in  the  Judgment  of 
the  district  oonrt,  a  view  which  was  adopt- 
ed b7  the  supreme  court:  "Is  the  appro- 
priation spedflo  In  the  Intent  <hC  Hie  constltn- 
ti<Ki?  It  Is  qKdflo  In  the  amoimt  to  be 
paid,— two  tbonsand  fire  hundred  doUara  a 
year.  It  is  speciao  In  the  person  to  whom 
it  Is  to  be  paid,— one  or  the  other  of  the 
named  officers,  as  the  case  may  be.  It  is 
spedflo  as  to  the  time  when  the  mcn^  is  to 
be  paid,— tn  each  year  during  two  years.  It 
is  speeSiBo  as  to  the  pursKwe  for  which  it  ahaU 
be  used,— tlie  malntenanoe  of  the  Legion,  [of 
the  Loidslana  militia]  and  certain  other  rot- 
nnteer  companies.  It  Is  spedflo  as  to  tiie 
money  out  of  which  the  same  siiall  be  paid,— 
any  mtmeys  In  fbo  treasury  not  oHi^wise  ap- 
propriated. In  what  other  respects  an  appro- 
prlatlMi  could  be  oonstltationaSy  required  to 
be  spedflo  has  not  beoi  Bu^^ted  by  coun- 
sel, nor  does  it  oconr  to  the  coort.  In  the 
only  sense,  flien,  In  whldi  the  words  ot  the 
constitution  can  have  any  meaning,  so  as 
to  distinguish  a  spedflo  appropriatim  frcnn 
any  other  appropriation,  the  present  act 
seems  to  be  as  i^teclflo  as  It  can  poa^bly  be 
made.*' 

It  was  said  in  Reynolds  v.  Taylor,  43  Ala. 
430,  where  the  law  flxtng  the  compensatlim 
of  marshal  of  the  supreme  court  dedared, 
"The  annual  salary  of  the  marshal  is  two 
thousand  dollars,"  and  a  general  section  of 
the  Code  provided.  In  effect,  that  the  sal- 
aries of  all  officers  are  payable  mraithly,  not- 
withstanding the  fact  that  the  legislature 
bad  made  an  appropriation  in  anotticr  and 
later  act  for  such  officer  at  the  rate  of  91,000 
per  annum,  it  was  held,  under  the  author!^ 
of  a  case  dcdded  30  years  previous;  (Nichols 
T.  GomptroUer.  4  Stew.  &  P.  154.)  that,  hi 
order  to  authorize  the  comptroller  to  issue 
his  warrant  on  the  treasury  for  the  amount 
of  the  salary,  it  was  not  necessary  that  there 
should  be  a  special  annual  appropriati<m  by 
act  of  the  legislature,  where  there  was  a  gen- 
oral  law  fixing  the  amount  of  the  salary, 
and  prescribing  its  payment  at  particular 
periods;  and  the  court  observe:  "We  are 
not  aware  that  this  decision  has  been  doubt- 
ed from  that  day  to  the  present  time."  It 
has  been  no  unusual  thing  for  a  legislature 
to  adjourn  without  maldng  appropriations 
for  the  salaries  of  state  officials,  or  some 
of  tbeni,  either  through  Intention  or  mistake. 
In  Colorado  It  was  held  by  the  attorney 
general  that  a  law  fixing  the  salary  of  the 
adjutant  general  at  $1,800  per  year,  payable 
monthly,  the  same  as  a  general  provision  as 
to  other  state  officers,  constituted  an  appro- 
T.33P.np.3— 9 


priatton,  within  the  meaning  of  the  sonstl- 
tution  of  that  state,  which  closely  resembles 
In  this  particular  our  fundamental  law.  Thin 
opinion  says  that  "the  case  of  People  v. 
Spruance,  8  Colo.  530,  9  Pac.  Rep.  628,  might 
appear,  from  a  casual  reading,  to  be  op- 
posed to  the  proposition  above,  but  a  careful 
reading  of  this  deci^on  shows  that  it  does 
not  apply  to  any  case  of  fixed  salaries,  such 
salaries  being  guarantied  by  the  constitu- 
tion." Rep.  Atty.  Gen.  Colo.  1890-91,  p. 
60,  followed  by  the  next  attorney  general 
of  that  state,  (Bep.  1891-92.  p.  23.)  The 
Indiana  legislature  failed  to  make  any  appro- 
priation for  the  fiscal  year  ending  October 
31,  1888.  The  attorn^  general  of  that  state 
hdd  that  a  gmerol  act  providing  that  the 
officers  named  therein  should  be  entitled  to 
reodve  and  charge  for  thdr  services  as  such 
officers  the  salaries,  fees,  and  compensation 
allowed  and  set  out  in  the  act,  and  tills  and 
other  statutes,  dther  "expressly  appropriated 
tile  sums  named,  or  provided  that  the  officer 
shall  recdve  the  sum  named  as  his  salary, 
thereby  creating  an  appropriation  by  force 
of  the  language  used,"  according  to  the  rules 
laid  down  in  the  opinion  deduced  from  the 
decisions  of  the  ooorts.  Bep.  and  Ops.  Atty. 
Gen.  md.  ISSE^  p.  155.  These  views  of  the 
law  d^artments  of  these  states  seem  to 
have  beoi  accepted  without  question  and 
without  a  atrug^e  in  the  courts. 

But  we  have  a  ruling  In  this  jui^dlction, 
made  at  an  early  day,  which  Is  direct^  In 
point  The  l^;lBlature  had  failed  to  mafee  a 
dhrect  appropilation  for  the  tran^ortation 
of  criminals.  Th^  supreme  court  of  the  ter- 
ritory held  that  a  general  law  providing 
tiiat  the  county  commissioners,  when  it 
became'  necessary  to  trau^Mirt,  or  to  trans- 
port and  provide  for,  any  idiot,  lunatic, 
insane,  blind,  deaf;  deaf-mute,  or  criminal 
to  any  eastern  asylum,  sdiocd,  or  prison, 
should  apply  to  the  governor  for  pecun- 
iary or  other  aid  in  such  case;  and,  if 
the  govemw  approved  the  appllcatitm,  he 
was  authorised  to  call  iqton  tiie  auditor  for 
a  warrant  uptm  tl^e  treasurer,  in  favor  of 
the  board  of  county  commissioners,  suffi- 
cient for  the  purpose,  and  It  should  be 
placed  in  the  hands  of  the  county  commis- 
sioners, who  should  be  officially  and  per- 
sonally responsible  for  the  proper  application 
of  such  funds,  as  far  as  they  might  be  able, 
■—was  a  sufficient  authority  to  compel  the 
auditor  to  audit  the  proper  account  for  the 
same,  and  to  compel  the  treasurer  either  to 
pay  the  account  when  audited,  or  to  certify 
that  there  were  no  funds  in  the  treasury  to 
pay  the  same.  Donnellan  v.  Nichols,  1 
Wyo.  61.  It  was  In  effect  held  that  ttie 
general  statute  met  sncb  emetgendes  as 
tne  one  presented,— the  failure  of  the  legis- 
lature to  appropriate  moneys  for  such  pur- 
poses In  an  appropriation  bill.  In  the  gen- 
eral appropriation  act  of  the  second  legisla- 
ture, malUng  appropriations  until  March  31, 
1896,  which  falls  to  provide  tor  the  salary 
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and  expenses  of  the  Teterinarian  and  the 
examiner,  (cbf^ter  22,  Bess.  Iaws  1893,) 
sectloa  48  provides  that  any  and  all  bahmcee 
remaining  In  the  treasury  on  the  Slat  day  of 
Mardi,  1895,  more  than  the  outstanding  ob- 
ligations Uien  contracted  for,  and  proiierly 
payable  from  sach  appropriations,  shall  be 
converted  into  the  geneml  fund  on  that  day, 
but  excepted  firom  the  proviBlons  of  the  sec- 
tion all  balances  In  any  ape<dal  fund  estab- 
lished law,  which  are  continued  In  their 
respective  fund,  and  made  available  for  their 
proper  use.  Section  49 -of  this  act  repeals 
all  inom^tent  acta  and  parts  of  acts,  and 
provides  that  "no  money  shall  be  paid  out 
of  the  state  treasury  during  the  period  cot- 
ered  by  this  act,  and  for  the  purposes  here- 
inafter provided,  in  excess  of  the  appro- 
priations hereby  made,  or  otherwise  special- 
ly provided  by  law,"  etc.  It  seems,  thcu, 
that  the  legislature  intended  thai  other  ap- 
propriations theretofore  made  were  to  be 
paid,  and  other  funds  theretofore  created 
were  to  remain  intact,  and  subject  to  future 
disposition  according  to  law,  untrammeled 
by  this  general  appropriation  act.  In  addi- 
tion to  the  constitutional  provision,  the  teril- 
toriol  statutes  continued  in  force  aAer  the 
admission  of  the  state  provide  that  no  war- 
rant stiall  be  drawn  by  the  auditor,  or  paid 
by  the  treasurer,  unless  the  money  has  been 
previously  appropriated  by  law,  aud,  further, 
that  In  all  cases  where  the  law  recognizes 
a  claim  for  moneys  against  the  territory, 
<state,)  and  no  appropriation  shall  be  made 
by  law  to  pay  the  same,  the  auditor  sliail 
audit  and  adjust  the  same,  and  give  tbe 
claluumt  a  certihcate  of  the  amount  there- 
for, imder  his  oiticial  seal,  if  demanded, 
ahall  rei)ort  the  same  to  the  legislature, 
with  as  litUe  delay  as  possible,  iiev.  SL 
Wyo.  §g  1709,  17H.  Another  provision  is 
that,  in  all  cases  of  accounts  audited  aud 
allowed  against  the  territory,  (state.)  anil 
in  all  cases  of  grants,  salaries,  pay,  and  ex- 
penses allowed  by  law,  tlie  auditor  shall 
draw  a  warrant  on  the  treasurer  for  the 
amount  due.  In  the  form  set  fortii  by  the 
revenue  department.  Id.  §  1708.  The  pro- 
vision is  for  the  issuing  of  the  certificate  of 
inoebtedness  by  the  auditor,  where  the  law 
recoguUies  a  claim  against  the  state,  but 
there  is  no  appropriation  to  pay  for  it,  or 
some  portion  of  it.  It  seems  that  salailes 
"allowed  by  law"  were  not  to  be  governed 
by  this  provision,  but  by  that  of  anotlier' 
section,  supra,  where,  in  such  case,  the  audi- 
tor shall  draw  hia  warrant  upon  the  treas- 
urer for  the  amount  due.  Under  a  statute 
in  Alabama  requiring  the  comptroller  or 
auditor  to  examine  and  adjust  the  claims  of 
all  persons  against  the  state,  where  provi- 
sion for  payment  had  been  made  by  law,  it 
was  held  that  such  a  provision  "manifestiy 
refers  to  special  claims  against  the  state, 
and  does  not  refer  to  the  salaries  of  pubUc 
officers,  where  not  only  the  amount,  but  the 
time  of  payment,  is  determined  by  the  gen- 


eral law."  B^nolds  t.  Taylor,  43  Ala.  430. 

The  annual  salary  of  the  examiner  must 
be  paid  by  the  treasurer  of  the  state  in  ttie 
same  manner  as  other  salaries  of  state  otti- 
cers  are  paid.  Tbia  indicates  tiiat  the  sal- 
ary Is  to  be  paid  out  of  the  same  fund 
that  from  which  other  state  oltlcera  are  to 
be  paid.  It  has  never  been  the  l^slatlve 
custom  in  this  Jiuisdictlon  to  make  biennial 
appropriations  at  each  regular  legi^tive 
session  for  all  purposes,  or  to  meet  all  the 
obligations  of  the  state,  contracted  or  in- 
curred by  statute.  The  acts  for  the  main- 
tenance of  the  university  and  the  Insane 
asylum  each  require  the  levy  of  a  specific 
tax  annually  for  such  purpose,  aud  this  has 
been  deemed  a  continuing  appropriation. 
After  the  taking  effect  of  tliese  acts  provide 
ing  for  sudi  specific  levies,  no  subsequent 
legislature  has  deemed  It  necessary  to  pro- 
vide for  the  support  of  these  Institutions  by 
direct  appropriations  therefor,  or  by  renew- 
ing the  tax;  and  the  same  mi^  be  said  of 
the  tax  levied  annually,  pursuant  to  law, 
for  the  inddental  expenses  connected  with 
the  management  of  the  capitol  building.  In- 
terest on  the  public  debt  la  paid  without  a 
direct  appropiiation  therefor.  The  first  state 
legislature  provided  for  the  compensation 
of  presidential  electors  in  a  special  act  regu- 
lating their  duties  and  time  and  place  of 
meeting.  No  specific  appropriation  was 
made  otherwise  chan  by  this  act,  and  none 
was  necessary,  as  the  appropriation  in  the 
act  itself  was  sufficient,  aild  Is  a  perpetual 
oue,  so  long  as  the  law  is  in  force.  Jt  is 
clear  that  the  act  creating  the  office  of 
state  examiner  does,  in  section  27  thereof, 
make  an  appropriation  at  least  for  the  sal- 
ary of  such  officer,  which  is  a  continuing 
appropriation.  The  appropriation  Is  exact 
as  to  the  amount  of  money,  the  person  to 
whom  it  Is  to  be  paid,  when  It  is  to  be  paid, 
— that  is,  for  each  year,— and  that  the  treas- 
urer stiall  pay  it.  The  direction  to  tbe  treas- 
urer to  pay  the  amount  of  tne  annual  sal- 
ary of  the  examiner  to  tliat  officer  may  be 
held  by  impUcation  to  be  an  appropriation 
of  a  auffident  amount  of  money  to  make 
the  required  payments.  Campbell  v.  Board, 
etc..  115  lud.  594,  18  N.  £.  Rep.  33.  Tbe 
fund  set  apart  and  allotted  to  this  purpose 
is  the  general  fnud  of  the  state  provided 
from  the  general  revenue.  The  expenses 
of  maintaining  the  state  government  are 
paramount  to  all  others,  and  must  be  set 
apart  before  other  claims  are  paid.  In  re 
Appropriations  by  (JenenU  Assembly,  la 
Colo.  318,  22  Pac.  Rep.  4(i4.  It  is  true  that 
no  time  of  payment  of  the  salary  of  the  ex- 
aminer is  provided  In  the  act,  but  I  do  not 
think  this  is  material.  It  has  been  the  cus- 
tom to  pay  state  officers  In  this  state  month- 
ly, where  there  Is  no  particular  time  pre- 
scribed by  statute  when  they  shall  be  paid, 
or  at  what  intervals  payments  may  be  made 
on  account  of  their  salaries.  This  was  con- 
ceded on  argument,  and  is  so  alleged  in  the 
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petition,  which  mnet  b«  taken  aa  true  on  de- 
mnrrer.  It  can  make  no  difference  to  the 
state  that  this  method  ia  pursued,  and  It 
may  be  left  to  the  auditing  department  to 
fix  such  a  rule  of  monthly  payments,  when 
there  Is  no  provision  of  the  law  to  the  con- 
trary. There  being  no  statutory  or  consti- 
tutional provision  fixing  the  time  of  pay- 
ment of  certain  state  olflcers.  Including  the 
examiner,  the  auditor  and  treasurer  may 
reiy  properly  make  a  rule  that  the  salaries 
ot  such  otEtcers  may  be  paid  monthly. 

As  has  been  Indicated  herein,  the  con- 
fititutioual  requirement  that  no  money  shall 
be  paid  from  the  treasury  except  by  appro- 
prhitioua  made  by  the  legislature  or  by 
law  means  that  no  money  shall  t>e  paid  out 
of  the  treasury  except  in  pursuance  of  some 
law.  It  inhibited  tlie  expenditure  of  public 
moneys  at  "the  mere  caprice  of  those  in  power 
at  their  own  pleasure,  without  authority  de- 
rived from  the  sovereign  people,  oa  ei- 
pressetl  by  them,  either  in  their  written  con- 
stitution, or  by  the  consent  of  their  repre- 
sentatives freely  chosen.  In  their  solemn  en- 
actment. The  appropriation  here  made  is  by 
law  and  by  the  legislature,  and  that  express- 
ed will  of  the  people,  through  their  chosen 
representatives,  stands  unrepealed  and  un- 
modified. A  law  fixing  the  salary  of  a  pub- 
lic officer  cannot,  under  the  constitution,  be 
so  modified  or  repealed  as  to  Increase  or 
diminish  his  salary  or  emolumrats  after  his 
election  or  appointment  In  the  United 
States  it  Is  conceded  to  be  a  fundamental 
axiom  of  government  that  the  three  great 
departments  of  government  shall  be  kept 
separate,  distinct,  and  Independent  of  each 
other.  As  is  well  said  by  Chancellor  Kent, 
at  page  281  of  volume  1  of  his  Commenta- 
ries: "It  would  be  in  vain  to  declare  that 
the  different  departments  of  government 
diould  be  kept  separate  and  distinct,  while 
the  l^^lature  possessed  a  discretionary  con- 
trol over  the  salaries  of  executive  and  ju- 
dicial officers.  This  would  be  to  disregard 
the  voice  of  experience,  and  the  operation 
of  Invariable  principles  of  human  conduct. 
A  control  over  a  man's  living  ta.  In  most 
cases,  a  control  over  his  actions."  This  pow- 
er to  deprive  a  public  officer  of  his  salary 
for  a  stated  term  ought  not  to  be  lodged  in 
a  branch  of  the  legislature,  to  such  an 

extent  that  during  a  period  of  great  political 
excitement,  or  through  party  rancor,  or  dis- 
like of  an  official,  by  failure  or  refusal  to 
make  an  appropriation  for  his  salary,  he 
might  be  singled  out  and  shorn  of  the  re- 
muneration for  his  labors  for  a  term  or  a 
portion  of  his  term,  In  flagrant  disregard  of 
the  con8titutl<»ial  provision  secnrlng  him  a 
definite  and  fixed  salary,  to  be  ascertained 
before  he  accepted  the  office.  If  a  case 
arises  where  an  ofllcer  has  been  derelict  In 
hla  duties,  or  guilty  of  malfeasance  In  office, 
the  methods  prescribed  by  the  organic  or 
statutory  law  to  secure  bis  displacement  or 
punishment  should  be  porsued.  If  his  salary 


cannot  be  diminished  dining  any  portion  of 
his  olflcial  term,  it  certainly  cannot  be  with- 
held for  a  certain  portion  of  his  term  by  a 
failure  to  provide  at  each  session  of  the  leg- 
islature a  sufficient  sum  to  pay  his  salaiy. 
already  fixed  and  appropriated  by  law.  To 
hold  otherwise  is  to  say  that  the  legisla- 
ture, or  one  branch  of  it,  at  one  session,  ^ 
may  by  nonaction  suspend  the  operation  of 
a  public  statute  providing  that  an  officer 
"shall  receive"  a  certain,  definite,  and  fixed 
salary,  to  be  paid  by  the  treasurer  of  the 
state,  and  thus  deprive  the  state  of  bis 
services,  and  in  effect  aboUsh  the  office,  when 
it  is  created,  and  the  compensation  of  the 
officer  fixed,  under  a  constitutional  man- 
date. To  grant  thla  Is  to  make  all  officials 
mendicants  upon  the  bounty  of  the  legisla- 
ture, whenever  that  body  meets,  and  to  re- 
duce the  other  departments  of  state  to  a 
condition  of  vassalage  to  one  department.— 
a  state  of  affairs  abhorrent  to  the  consutu- 
tion,  and  in  palpable  violation  of  many  of 
its  express  provisions.  The  act  before  us 
is  in  effect  and  operation  an  appropriation 
act,  and  It  stands  unrepealed  and  unmodi- 
fied. It  provides  for  the  compensation  of  a 
public  officer,  and  reqxUres  the  treasurer  to 
pny  it.  It  Hoea  not  require  any  other  legis- 
lation, or  a  special  appropriation  at  each 
biennial  and  regular  session  of  the  legisla- 
ture, to  keep  It  alive  and  effective.  This 
proceeding  was  stated  to  be  an  amicable  one. 
in  order  to  determine  the  question,  which 
the  auditor  did  not  wish  to  assume  the  re- 
sponsibility of  deciding.  He  was  cited  to 
show  cause  on  this  application  why  the  writ 
should  not  run.  The  cause  being  submitted 
on  demurrer  to  the  petition.  It  must  be  over- 
ruled, and  the  peremptOEj  writ  must  be 
allowed. 

CONAWAY  and  CLARK,  JJ.,  concur. 


(4  Wyo.  2») 

STATE  ex  rel.  HOLCOMBB  v.  BURDICK, 

State  Auditor. 
(Supreme  Court  of  'Wroming.    June  1,  1898.) 

CossTiTPTioxAL  Law— Appro  PR  1 1TION8— State 
Vktbrinariak — Salaht. 
Where  the  statote  creating  the  office  of 
state  veterinarian  fixes  his  salary,  to  be  paid 
oat  of  the  stock  indemnity  fund,  the  effect  of 
including  such  office  in  subsequent  appropria- 
tion bills  does  not  repeal,  by  implication  or  oth- 
erwise, the  original  act,  bnt  merely  saspends 
its  operation  in  regard  to  his  cooipensation  pro 
tempore;  and,  on  failure  by  the  legislature  to 
make  an  appropriation,  his  salary  should  be 
paid  out  of  such  fond. 

Petition,  on  the  relation  of  A.  A.  Hol- 
corabe,  for  a  writ  of  mandamus  to  compel 
Charles  W.  Burdi(*,  state  auditor,  to  draw 
a  warrant  on  the  state  treasurer  in  payment 
of  relator's  salary  as  state  veterinarian.  The 
warrant  was  refused  by  the  auditor,  as  no 
appropriation  had  been  made  by  the  sec- 
ond legi^ture  for  each  salary.  Writ  al- 
lowed. 
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Uaoey  A  Van  Devanter,  for  r^tor. 
(Siailes  N.  Potter,  Atty*  CtaL,  tot  re^raidait 

OROBSBECK.  a  J.  This  cose  presents 
substantially  the  same  questions  as  those  In- 
Tolred  In  the  case  of  State  t.  Burdlck,  33 
Pac  Rep.  125,  (Just  decided.)  There  Is,  how- 
ever, one  difference  In  the  situation  of  the 
officers,  which  may  be  noticed.  The  stat- 
ute creating  the  office  of  Teteiinarian  pro- 
rides  for  his  compensation  and  traTeling  ex- 
penses for  the  condemnation  of  diseased  live 
stock,  end  a  fund  for  the  payment  of  the 
salary  and  expenses  of  the  veterlnarfan,  and 
for  diseased  live  stock  slaughtered  accord- 
ing to  Jaw.  Sections  4199-4213,  Rev.  St. 
Wyo.,  taken  from  chapter  41,  Sess.  Laws 
1888.  The  section  creating  the  office  of  veter^ 
Inarian  was  amended  by  chapter  77,  Sess. 
Laws  1890-91,  and  his  salary  was  fixed  at 
^800  per  annum,  to  be  paid  out  of  the  fund 
provided  in  the  chapter.  This  fund  was 
created  by  the  act,  and  arose  from  the  spe- 
cial annual  tax  of  not  acceding  one  mill  on 
the  dollar,  to  be  levied  by  the  territorial 
board  of  equallEatiou  annually  upon  the  as- 
sessed valuation  of  all  oattle,  sheep,  horses, 
and  mules  In  the  territory.  The  section  cre- 
ating the  fund  was  amended  by  chapter  58, 
Sess.  Laws  1888,  by  striking  out  the  word 
"sheep"  wherever  Uie  same  occurred  In  the 
section,  thus  removing  the  tax  on  sheep  for 
the  purposes  of  the  act  The  section  was 
finally  repealed  by  chapter  12,  Sess.  Laws 
1S90,  but  no  dlspodtion  was  ever  made  of 
the  fund  thereby  created,  and  it  still  re- 
mains as  a  distinct  and  separate  fund  In  the 
treasury,  under  its  designation  by  statute, — 
the  "Stock  Indemnity  Fund."  There  Is  now, 
as  alleged  In  the  petition  and  conceded  In 
the  ailment,  to  the  credit  of  said  fund, 
the  sum  of  $0,030.  It  can  be  used  for  no 
other  purpose  than  that  prescribed  in  the 
act  creating  It,  as  the  statute  provides  that 
It  shall  be  used  for  no  other  purposes.  One 
of  these  purposes  is  the  payment  of  the  sal- 
ary and  expenses  of  tlie  Teteriiurian.  How- 
ever, It  seems  tliat  this  fund  has  not  been 
drawn  upon  for  this  parpoae,  as  it  has  been 
the  custom  of  the  leRlalature  to  provide  In 
the  general  appropriation  bUls  for  the  salary 
and  contingent  expenses  of  that  of&cxT.  The 
second  legislature,  being  the  one  last  in  ses- 
Ooa,  did  not  appropriate  any  money  for 
these  purposea  We  think  the  effect  of  in- 
cluding the  Tetninarian's  office  in  these  ap- 
propriation Mils  has  not  been  to  repeal,  by 
ImpUcatitm  or  otherwise,  the  original  act,  but 
merely  to  suspend  Its  operatton  in  regard  to 
his  compensation  pro  tempore.  Hence  the 
Teterlnarian  may  now  be  paid  his  salary 
from  the  stock  indemnltyfnnd  for  the  two  fis- 
cal years  ending  March  31, 1895,  and  until  the 
act  Is  modified  as  to  the  particular  fund  out 
of  which  he  shall  be  paid.  The  statute,  al- 
tboo^  enacted  during  the  territorial  regime. 
Is  In  force  aa  a  valid  law  of  the  atate,  ex- 
cept aa  modified  by  amendments,  aa  It  la 


not  obnoxious  to  any  constitutional  provi- 
sion. Bven  if  it  were,  as  confficting  with 
any  provisions  of  that  instrument,  which 
are  g^ierally  held  to  be  prospective,  the 
statute  would  probably  be  valid.  Cutting 
v.  Taylor,  <S.  D.)  51  N.  W.  Rep.  951;  State 
V.  Kenney,  (Mont.)  20  Pac.  Rep.  197.  The 
peremptory  writ  is  awarded  against  the  au- 
ditor, commandbig  him  to  draw  his  warrant 
for  the  salary  of  relator  for  the  month  oC 
April,  1893.  on  the  stock  Indemnity  fund. 

CONAWAY  and  CLARE.  JJ.,  ooncnr. 


(13  HoDt.  184) 
PALMER  T.  UcMASTER, 
(Supreme  Court  of  Montana.    May  15,  1803.) 
Service  bt  Publication— Apfi davit. 
Since  the  statate  requires  an  affidavit 
on  which  an  order  of  publication  is  made  to 
state  that  defendant  cannot  be  found  after  due 
diligence,  it  is  insufficient  to  allege  merely  that 
"defendant  has  departed  from  this  territory, 
and  cannot  be  found  therrib,"  without  stat- 
ing that  diligence  has  been  used  to  ascertain 
bis  whereabouts,  or  that  any  effort  has  been 
made  to  obtain  personal  service  on  him. 

Appeal  from  district  court.  Deer  Lodge 
county;  D.  M.  Durfee,  Judge. 

Action  by  Emma  J.  Palmer  against  James 
B.  McMaster.  From  a  Judgment  tor  plain- 
tiff,  defendant  appeals.  Affirmed. 

W.  H.  Trippet  and  Brantley  &  Schaml- 
kow,  for  appellant  Cole  &  Whitehill,  for 
respondmt 

PEMBEHTOX,  C.  J.  This  case  has  been 
several  times  before  this  court  on  appeal, 
(19  Pac  Rep.  585,  and  25  Pac.  Rep.  1056,) 
and  the  errors  assigned  In  the  record  on 
this  appeal  have  nearly  or  quite  all  been 
passed  upon  in  the  former  appeals  of  the 
case.  It  Is  a  case  for  damages  for  the  con- 
version of  certain  personal  property,  de- 
scribed In  the  complaint  of  respondent,  who 
was  plaintiff  In  the  court  below.  The  ap- 
pellant, the  defendant  below,  was.  at  the 
time  of  the  conversion  complained  of,  sher- 
iff of  Deer  Lodge  coimty,  and,  among  other 
defenses  set  up  in  his  answer,  sought  to 
Justify  the  seizure  of  the  property  cLUmed 
to  have  been  converted  under  an  execution 
In  his  liands.  Issued  out  of  the  court  below, 
upon  a  Judgmmt  rendered  in  said  court 
against  one  WllUnm  J.  Palmer,  husband  of 
the  reqiwndeut  The  action  against  the  said 
Wlliiain  J.  Palmer  was  commenced  by  pob- 
lication  of  summons.  The  affidavit  on  wbiidi 
the  order  of  publication  of  summons  was 
made  by  tlie  court  below  is  as  follows: 
"James  M.  Bailey,  b^g  duly  sworn,  says 
on  oath  he  is  the  plaintiff  above  named, 
That  the  above^titled  cause  has  been  be- 
gun, and  summcms  has  been  issued  t]iere<m, 
and  is  now  pending  In  said  court.  That 
said  defendant  has  departed  trom  this  terri- 
tory, and  cannot  be  foond  therein.  HtMt 
plaintiff  has  a  good  and  )HiTtwiirt*»s  cause 
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against  tbe  defendant  In  this:  that  said  de- 
fendant is  Indebted  to  plaintiff  as  follows: 
That  on  the  10th  day  of  March,  1880,  de- 
fendant executed  to  plaintiff  and  one  Hart- 
wdl  bis  promissory-  note  for  $113,  payable 
six  months  from  date,  with  1^  per  cent  per 
month  Interest,  which  defendant  has  failed 
to  pay,  and  said  note  was  assigned  to  plain- 
tiff. And  for  second  cause  of  action  said 
plaintiff  sold  to  defendant  hi  May,  1883, 
8,265  pounda  of  oats,  which  defendant  agreed 
to  pay  plaintiff  therefor  the  sum  of  3  cents 
per  pound,— $247.95.  And  plaintiff  sold  to 
defendant  two  horses,  of  the  value  of  $200, 
which  defendant  agreed  to  pay  plaintiff;  all 
of  which  more  fully  appears  by  plaintiff's 
complaint  on  file  in  said  cause.  James  M. 
Bailey."  Tlie  suit  of  James  M.  BaUey  v. 
William  J.  Palmer  was  prosecuted  to  Judg- 
ment In  the  trial  of  the  case  at  bar  below 
the  appellant  offered  la  erUence,  In  Justifl- 
cation  of  his  seizure  of  the  property  con- 
verted, the  Judgmmt  In  the  case  of  BaUey  t. 
Palmer.  The  court  excluded  the  evidence 
on  the  ground  that  the  affidavit  for  an  order 
of  publication  of  summons,  quoted  above, 
was  not  sufficient  to  authorize  or  support 
such  order  of  publication,  and.  that  the 
Judgment  rendered  thereon  In  favor  of  Bai- 
ley was  void.  This  mling  of  the  court  la 
the  prindpal  error  assigned  In  this  case. 

This  court  held  In  Palmer  t.  McMaster, 
8  Mont.  186,  10  Fac.  Bep.  585,  and  Alderson 
r.  MaxshaU,  7  MonL  288,  16  Pac.  Rep.  676, 
that  a  proper  and  sufflfdent  affidavit  for  an 
wder  of  pabllcaticm  In  eases  of  constructive 
service  of  snnunons  Is  a  prerequisite  to  a 
valid  Jndgmrat.  The  question  before  this 
court  la  as  to  Oie  suffitiency  of  this  affidavit 
It  is  the  settied  doctrlue  "that  the  statutory 
provi^ona  for  acquiring  Jurisdiction  of  a  de- 
foidant  by  the  publication  of  the  summons 
In  the  stead  of  a  personal  Berri(»  must  be 
atrlcUy  and  exactly"  complied  with  by  stat- 
ing in  the  affidavit  for  the  order  of  publica- 
tion the  probatory  &ctB  by  which  the  ulti- 
mate facte  which  the  statute  calls  for  are 
shown.  1  Black,  JudgoL  {  232.  In  Blcket- 
aum  V.  Blchardaon,  26  OaL  149,  the  court 
says:  "An  affidavit  which  merely  repeate 
the  language  or  substance  of  the  statute  Is 
not  sufficient  Unavoidably  tlie  statute  can- 
not go  into  details,  but  Is  compelled  to  con- 
tent Itself  witli  a  statement  of  the  ulti- 
mate facta  which  most  be  made  to  appear, 
leaving  the  detail  to  be  supplied  the  affi- 
davit from  the  tacts  and  drcnmstances  of 
the  particular  case.  Between  the  statute 
and  the  affidavit  there  is  a  ration  which 
la  Mialogous  to  that  existing  between  a 
pleading  and  the  evidence  which  supports 
It  The  ultimate  Acta  of  the  statute  must  be 
proved,  so  to  speak,  by  the  affidavit,  by 
lowing  tbe  probatoir  ^ts  upon  which 
each  nltlmate  fact  depends.  These  ultimate 
facts  are  conclusions  drawn  from  the  ex- 
Istence  of  other  facts,  to  disclose  which  is 
the  rectal  office  of  the  affidavit  To  lUus- 


trate:  It  is  not  suffldoit  to  state  generally 
that  after  due  dlligoice  the  defendant  can- 
not be  found  within  the  state,  or  that  the 
plaintiff  has  a  good  cause  of  action  against 
him,  or  that  he  is  a  necessary  party;  but 
toe  facts  constituting  due  diligence,  or  the 
facts  showing  that  he  Is  a  necessary  party, 
should  be  stated.  To  h<^d  that  a  bald  repe- 
tition of  the  statute  Is  sufficient  is  to  strip  the 
court  or  Judge  to  whom  the  application 
is  made  of  all  Judicial  functions,  and  allow 
the  party  himself  to  determine  in  his  own 
way  the  existence  of  Jurisdictional  facts,— 
a  practice  too  dangerous  to  the  rights  of 
defendants  to  admit  of  Judicial  toleration. 
The  ultimate  facts  stated  bi  the  statute  are 
to  be  fotmd,  so  to  speal^,  by  the  court  or 
Judge,  from  the  probatory  facts  stated  in 
the  affidavit,  before  the  order  for  publication 
canbelegally ottered."  In  Forbes  v.  Hughes, 
31  Cal.  342,  Klcketson  v.  Ricliordson  Is  af- 
firmed In  an  elaborate  opinion  by  Mr.  Jus- 
tice Sawyer.  In  McCracken  v.  Flaiiagan,  127 
N.  Y.  493,  28  N.  E.  Rep.  385,  this  question 
is  elaborately  discussed,  and  authorities  cit- 
ed. In  this  case  the  court  says:  "It  Is,  from 
an  examination  of  this  statute,  pretly  evi- 
dent that  some  degree  of  diligence  must  be 
exercised  to  find  the  party,  and  what  is  a 
due  degree  depends  upon  circumstances  sur- 
rounding each  case,  and  that  the  simple 
averments  in  the  affidavit  that  the  defend- 
ant is  a  nonresident,  and  cannot  be  found 
within  the  state,  are  not  alone  sufficient  to 
support  an  order  for  the  service  of  a  sum- 
mons by  publication.  Those  facts  do  not 
imply  that  any  diligence  has  been  exer- 
cised to  find  and  serve  the  defendant  per- 
sonally with  process.  It  needs  no  argument 
to  show  that  the  averment  in  the  affidavit 
^t  the  dtfendant  cannot  be  found  in  the 
state  does  not  tend  to  prove  the  o^ercise  of 
due  dillgmce  to  find  the  defendant,  for  the 
statute  in  question  not  only  requires  that 
it  be  stated  in  the  affidavit  that  the  defena- 
ant  cannot  be  found,  but  expressly  requires 
the  averment  that  he  cannot  be  found  after 
due  diligence.  Hoice,  the  statute  lorbids 
that  due  diligence  may  be  implied  from  the 
statement  that  the  def^dant  oannot  be  found 
wlttiln  the  state."  See,  also,  Galpbi  v.  Page, 
3  Sawy.  93;  Braly  v.  Seaman.  80  CaL  6U; 
Belcher  v.  Chambers,  63  OaL  637;  Alderscm 
v.  Marshall,  7  Mont  288,  16  Paa  Rep.  676; 
Palmer  v.  McMaster,  8  Mont  186,  IS  Pac 
R^  685.  rnie  affidavit  In  the  case  at  bar 
does  not  state  that  due  or  any  diligence  had 
been  used  to  ascertain  the  whereabouts  of 
the  defendant,  or  that  any  effort  had  been 
made  to  obtain  personal  service  of  sum- 
mons upon  him.  His  reeddence  is  not  stated, 
or  any  reasui  given  for  not  statbig  it  There 
la  not  a  probatory  tact  stated  In  the  affi- 
davit It  Is  an  attempt  to  state  the  words 
of  the  statute,  without  stating  any  probatory 
facts  that  wofuld  enable  the  court  to  Judlr 
dally  determine  whether  or  not  It  was  soffl- 
dent  to  auth<Hize  the  Issuance  of  tha  order 
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for  publication  of  summons.  In  Tlew  of  the 
authorities  quoted  and  cited  above,  we  are 
of  the  opinion  that  the  affidavit  in  question 
was  insufficient  in  law  to  support  au  order 
of  publication  of  summons,  and  that  the 
judgment  of  Bailey  v.  Palmer  was  conse- 
quently null  and  void,  and  was  prc^erly 
excluded  as  evidence  In  this  case  by  the 
court  below.  The  Judgm^t  of  the  court 
below  Is  affirmed. . 

HARWOOD,  J.,  concurs.  DB  WITT,  J., 
uavmg  been  of  counsel,  did  not  sit. 


(13  Uoat  SOB) 

PALMER  T.  ISRAEL  et  al. 
(Supreme  Court  of  Montana.  May  22,  1893.) 

INJDMCTIU.S-— TUESPASK— itSUBUK  AT  LAW. 

Plaintiff,  having  made  a  valid  contract 
with  a  city  to  curb  and  pave  a  street,  and  be- 
ing liable  for  peaaltiea  for  its  nonperformnnce, 
is  entitled  to  an  injimciion  ugHiu»i  truspassers 
who  prevent  him  from  doing  the  work,  as  he 
has  no  adequate  remedy  at  law,  and  an  injunc- 
tion will  avoid  a  multiplicity  of  suits. 

Appeal  from  district  a>urt*  Lewis  and 
Clarke  county;  Horace  R.  Buxik,  Judge. 

Action  by  U.  B.  Palmer  against  I.  L.  Is- 
rael and  oUiera  for  an  Injunction.  From  an 
order  dissfdvlus  tbe  injunction,  plaintiff  ap- 
peals. Revened. 

D.  S.  Wade,  for  appellant  Alex  C.  Bot- 
kin,  for  respondents. 

PBMBERTON»  a  J.  This  Is  an  appeal 
from  the  order  ot  the  court  below,  dissolv- 
ing an  injunction.  It  appears  that  the  appel- 
lant, who  was  plaintiff,  on  the  6th  day  of' 
October,  18D1,  entered  Into  a  contract  witu 
the  city  of  Uelena,  to  pave  and  curb  a  cer- 
taln  xrartlon  of  Main  street  In  said  dty;  that 
under  said  contract  he  had  the  exclusive 
right  to  do  the  work  specified  ttaweiu,  and 
the  rli^t  to  occnpy  and  use  aaUl  street  for 
the  performance  of  aald  mnit;  that  while 
engaged  In  performing  said  work,  the  re- 
spondent, with  others,  entered  upon  said 
street,  and  excluded  appellant  therefrom, 
and  hindered,  delayed,  and  prevented  bim 
from  performing  his  contract  with  said  CUj; 
and  that  said  respondent,  with  others,  threat- 
ened to  continue  to  so  do,  to  the  gmtt  and 
Irreparable  Injury  of  the  appellant  The  ap- 
pellant  broi^ht  this  suit  to  enjoin  respond- 
ent and  others  from  so  interfering  and  de- 
laying and  danui^ig  him  In  the  performance 
of  said  contract  I.  L.  Land,  Leroy  Bev- 
eridge,  and  L.  Anerbach  were  made  parties 
defendant  with  respondent  her^,  but  did 
not  resist  the  Injunction.  Respondmt  Sears 
alone  moved  for  a  dissolution  of  the  injunc- 
tion. The  court  below,  on  his  motion,  dis- 
solved the  injunction,  from  which  action  of 
the  court  this  appeal  is  prosecuted. 

The  grounds  of  the  motion  are:  (1)  Tliat 
the  complaint  does  not  show  fliat  plaintiff 
has  no  plain,  speedy,  and  adequate  remedy 
at  law.  (2)  The  said  Injunction  Is  to  re- 


strain an  alleged  trespass,  bnt  It  does  not 
appear,  from  the  facts  set  forth  hi  the  com- 
plaint, that  the  Injorj-  is  irreparable,  or  that 
the  respondents,  or  any  of  them,  are  insol- 
vent. The  respondents  concede  the  validity 
of  tbe  contract  between  the  appellant  and 
tbe  city  of  Helena,  under  which  appellant 
was  curbing  and  paving  Main  street  In  said 
dty,  when  excluded  therefrom,  and  hin- 
dered, delayed,  and  damaged,  as  alleged  in 
his  complaint,  by  respondent  and  others. 
This  contract  subjected  appellant  to  heavy 
forfeitures  and  penalties  in  the  event  of 
his  faUure  to  complete  the  same  within  the 
time  therein  spedfied.  If  the  city  had  been 
engaged  in  the  performance  of  this  work 
on  its  own  account,  and  had  been  obstruct- 
ed, hindered,  delayed,  and  damaged  by  re- 
spondent and  others  in  the  manner  alleged 
In  the  complaint,  with  the  threat  to  con- 
tinue in  the  doing  of  said  wrongs,  we  are 
of  opinion  that  the  city  could  have  enjoined 
such  trespass  and  wrongs.  See  2  Dill.  Mim. 
Corp.  (4th  Ed.)  S  *S9,  and  authorities  cited 
In  note.  That  the  city  could  delegate  its 
authority  to  do  this  work  to  the  appellant 
is  not  questioned  in  this  case.  Then^  why 
may  he  not,  like  the  city,  enjoin  persons 
from  coming  upon  the  street  he  -is  occupy- 
ing in  the  performance  of  his  contract,  and 
obstructing  his  work,  excluding  him  from 
said  street,  hindering,  delaying,  and  dam- 
aging him.  and  who  threaten  to  continue 
the  perpetration,  of  such  wrongs,  Injuries, 
and  trespasses?  All  these  things  are  alleged 
in  the  complaint  in  this  case.  Mr.  Pomeroy 
says;  "If  the  trespass  is  continuous  in  Its 
nature,  if  repeated  acts  of  wrohg  are  done 
or  threatened,  although  each  of  these  acts, 
taken  by  itself,  may  not  be  destructive,  and 
the  legal  remedy  may  tlierefore  be  adequate 
for  each  single  act  if  it  stood  alone,  then 
also  the  entire  wrong  wtU  be  prev^ted  or 
stopped  by  Injtmctlon,  on  tbe  ground  ot 
avdding  a  repetition  of  similar  actions."  S 
Pom.  Eq.  Jur.  (2d  Ed.)  |  1357. 

The  respondents  further  cont^d  that  It 
does  not  app^r  from  tbe  complaint  that  the 
Injuries  resulting  to  the  appellant  were  ir- 
reparable, or  that  the  alleged  wrongdoers 
were  insolvMit,  and  hence  appellant  had  a 
remedy  at  law  against  them,  after  waiting 
and  ascertaining  his  damages,  or  that  be 
might  proceed  against  the  dty  for  falling  to 
protect  bim  while  performing  his  contract. 
This  contention  seems  to  admit  the  way  dear 
to  a  mnltlplidty  of  suits,  to  prevrat  which  is 
doatiy  the  province  of  a  court  of  eq^it7, 
by  injunctl<Hi.  In  Pomeroy,  supra,  thl^  able 
author  saya:  "AU  the  cases,  English  and 
American,  tiave  professed  to  adopt  the  inad- 
equacy of  I^al  remedies  as  a  test  and  llnUt 
of  the  injunctive  jurisdiction;  bnt.  in  apply^ 
ing  this  criterion,  the  modem  dedslims,  with 
some  exceptions  among  the  American  au- 
thorlti^  have  certainly  held  the  injury  to 
be  Irreparable,  and  the  legal  remedy  inade- 
quate In  many  Instances,  and  under  many 
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drcnmstxmces,  whpre  Chaoc^or  Kent  woold 
probably  have  refased  to  Interfere.  It  Is 
certain  tbat  many  trespasses  are  now  en- 
joined which,  if  committed,  would  fall  far 
short  of  destroying  the  property,  or  of  ren- 
dering its  restonttlon  to  its  original  condi- 
tion impossibla  The  injunction  is  granted, 
uot  merely  because  the  injury  Is  essentially 
destrucdTe,  but  because,  being  continuous  or 
T^teated,  the  foil  compensati(»i  for  the  en- 
tire wrong  cannot  be  obtained  in  one  action 
at  law  for  damages.  While  the  same  for- 
mula  Is  employed  by  the  courts  of  equity  in 
defining  their  jurisdiction,  the  Jurisdiction 
Itself  has  practically  been  enlarged.  Judges 
hare  been  brought  to  see  and  to  aclmowl- 
edge — contrary  to  the  opinlim  held  by  Chan- 
cellor Kent— that  the  common-law  theory 
of  not  interfering  with  persons  until  they 
abaU  bare  actually  committed  a  wnmg  Is 
fundamentally  erroneous,  and  tliat  a  remedy 
which  prevents  a  threatened  wrong  Is.  In 
its  essential  nature,  better  than  a  remedy 
which  i>ermlts  the  wrong  to  be  done,  and 
then  attempts  to  pay  for  it  by  the  pecuniary 
damages  which  a  Jury  may  assess.  The  Ideal 
remedy  In  any  perfect  system  of  adminis- 
tering Justice  would  be  that  which  abso- 
lutely precludes  tbe  commission  of  a  wrong, 
not  that  which  awArds  punishment  or  satis- 
faction for  a  wrong  after  it  U  committed." 
Section  1357.  supra.  See,  also,  authorities 
cited  In  note.  From  the  foregoing  contdder^ 
atipa  and  auOiorltles  we  are  of  c^lnlon  that 
the  appelant,  npmi  the  focts  stated  In  Ids 
complaint,  was  entitled  to  an  Injunction,  and 
that  the  court  below  erred  in  dissolTlng  the 
same  <m  the  motion  of  re^tmdent  The 
judgment  of  the  court  below  Is  reversed. 

UABWOOD  and  DB  WITT,  JJ.,  concur. 


(S  Utab,  4M) 

BEAR  LAKE  &  RIVER  WATERWORKS 
&  IRRIGATION  CO.  v.  OGDEN  CITY. 
(Supreme  Court  of  Utah.    June  7,  1803.) 

Taxation  —  ExisHPTiONs  —  Watbrwokks  Taxes 
Paid  under  Photest—Hecovert  —  Complaint 
— bupficiesct. 

2  Comp.  LswB,  188^  f  2784.  orovidea 
that  "all  rights  to  the  uae  of  water,  and  means 
of  diverting  water,  shall  be  exempt  from  tax- 
ation, except  for  tlie  purpose  of  regulating  the 
exercise  of  the  ase  of  such  right,  iu  all  cases 
where  the  laud  or  other  property  upon  which 
the  water  pertainiog  to  soch  right  is  assessable 
for  taxation."  Held,  that  a  complaiut  iu  an 
action  to  recover  taxes  paid  uuder  protest, 
which  alleged  that  plaintiff  was  the  owner  and 
in  possession  of  a  certain  water  system,  "de- 
signed and  used  for  the  purpose  of  conveying 
water"  from  a  river  to  a  certain  city  "for  the 
purpose  of  supplying  the  inhabitants  thereof 
with  water  for  domestic  nse  and  irrigation 
ptuposes,  and  charging  therefor,"  showed  no 
exemption  uud^  the  above  statute. 

Appeal  from  district  court,  Weber  coon^; 
James  A.  Miner,  Justice. 

Action  by  the  Bear  Lake  &  River  Watep- 
works  &  Irrigation  Company  against  the 
city  ct  Ogd^  to  recovw  taxes  paid  uuder 


protest  Complaint  dismissed,  and  plaintiff 
appeala  Affirmed. 

ETans  &  Rogers,  for  appelant  J.  N.  Kim- 
ball, for  respondent 

SMITH,  J.  This  Is  an  action  to  recover 
$1,084.33,  with  interest  paid  by  the  plain- 
tiCT,  under  protest,  to  defendant,  as  taxes 
for  the  year  1891  upon  plaintiff's  water 
system  In  Ogden  City,  Utah.  The  complaint 
alleges,  among  other  things,  "that  the  plain- 
tiff is,  and  was  during  all  the  times  herein- 
after mentioned,  the  owner,  and  In  the  right- 
ful possession,  of  a  certain  water  system, 
designed  and  used  for  the  purpose  of  con- 
veying water  from  Ogden  river  Into  said  dQf 
of  Ogden,  for  the  purpose  of  supplying  the 
Inhabitants  thereof  with  water  for  do- 
mestic use  and  lrrigatl«i  purposes,  and 
charging  therefor."  The  complaint  Hien  al- 
leged  that  this  property  was  exempt  from 
taxation,  and  that,  to  av(4d  v^atlon,  plain* 
tier  had  pnld  tiie  sum  sued  for,  under  protest, 
which  had  been  levied  as  taxes  on  this  watw 
system  for  the  year  1801.  The  defendant 
Interposed  a  demurrer,  assigning  as  cause 
for  demurrer  that  the  fiicts  were  not  suf- 
ftcicnt  to  constitute  a  cause  of  action.  The 
demurrer  was  snstalned,  and  judgment  en- 
tered dismissing  the  action.  From  this  Judg- 
ment the  piaintM  appeals. 

The  only  question  Is  Whether  or  not  the 
property  described  in  tbat  portion  of  the 
complaint  above  quoted  Is  exempt  from  tax* 
ation.  It  Is  claimed  to  be  exempt  under  the 
provisions  of  section  2^4  of  the  Compiled 
Laws  of  Utah.  That  section  Is  as  follows: 
"All  ri^ts  to  the  nse  of  water,  and  means 
of  diverting  water,  shall  be  exempt  from 
taxation,  except  for  the  purpose  of  regu- 
lating the  ex«clse  of  the  use  of  suidi  rl^t, 
In  all  cases  where  the  land  or  other  prop^ty 
uptm  which  the  water  pertaining  to  such 
rights  is  aasessalde  for  taxatt(»i.  But  ta  mak- 
ing the  assessment  the  assessor  shall  esti- 
mate the  Increased  value  of  sneb  land,  or 
other  prop«ty.  caused  by  the  use  of  soch 
water."  Does  the  complaint  state  a  case 
of  exeinptlon,  nnder  this  statute?  We  think 
It  does  not  There  is  no  allegation  In  the 
complaint  that  "the  land  or  other  property 
upon  which  the  water  pertaining  to  such 
right  is  assessable  for  taxation."  This  clause 
and  the  entire  statute  is  faulty,  and  almost 
meanln^ess;  and  yet  it  bictndea  the  only 
class  of  cases  In  which  water  rights,  and  the 
means  <d  diverting  water,  are  exempt  The 
statute  does  not  exempt  soch  pn^>erty  In 
all  cases,  without  any  restriction,  but  does 
ex«npt  that  class  of  property  in  all  oases 
where  the  land  or  other  property  Is  assess- 
able; and  the  concluding  clause  of  the  sec- 
tion shows  that  the  value  added  to  the  land 
by  the  use  of  the  w&tex  must  be  added  by 
the  assessor  to  the  valuation  placed  on  the 
lai^.  It  is  evident  tbat  the  Intmtlon  of  the 
leglalatare  was  to  exempt  the  tight  to  ose 
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water  fnmi  tazatfoOt  where  land  or  other 
proper^  subject  to  taxation  was  directly 
benefited  by  sadi  nse,  but  In  no  other  case. 
Water  flowhig  tai  a  uatoral  stream  or  in  a 
ditch  is  not  nibject  to  ovnersUp,  so  far  as 
the  corpus  of  the  water  la  concerned.  The 
right  to  use  it  Is  a  heredltoment  appurte- 
nant to  land.  This  is  the  right  that  Is  ex- 
empt from  taxation  In  cases  where  the  land 
to  which  it  is  appnrtenant  is  subject  to  tax- 
ation. Bnt  water  in  the  ptpn  of  a  dlstrib- 
nting  system  Is  personal  property,  l^e  own- 
ership Is  In  the  water  Its^  It  was,  at  com- 
mon law,  ibe  subject  of  larceny,  and  it  Is 
not  arourtraunt  to  any  land.  Therefore, 
it  Is  not  within  the  exemption  of  the  statute 
above  dted.  Then  Is  no  error  In  the  record. 
Judgment  affirmed. 

ZANE,  C  3^  and  BARTCH,  J.,  concur. 

(g  UUb,  497) 

RYAN  &  REAM  CATTLE  CO.  t.  MUR- 
DOCK  et  al. 
(Snpreme  Court  of  Utah    April  15.  1893.) 

BxmW  OK  AFPEA.L— €UFFICIENGr  OF  EVIDENCE— 
DiSMlSSAT.— TlMB  OF  TAKING. 

Under  2  Comp.  Laws  ISSS,  {  363S,  an 
appeal  from  a  judgment  and  an  order  refusioir 
a  new  trial  on  the  ground  of  insufficient  evi- 
dence must  be  fallen  within  60  days  from  the 
rendition  of  judgment  or  the  overruling  of  the 
motion. 

Appeal  from  district  court,  Beaver  coun- 
ty; Thomfls  J.  Anderson,  Justice. 

Action  by  the  Ryan  &  Beam  Cattle  Com- 
pany against  John  C.  Murdock  and  Phllo  T. 
Famsworth.  copartners  under  the  firm  name 
of  Murdock  &  Famsworth.  Judgment  for 
defendants.    Plaintiff  appeals.  Dismissed. 

M.  Zone  and  Bennett,  Marshall  & 
Bradley,  for  appellant  Presley  Denny  and 
Oea  Sutherland,  for  respondents. 

MINER,  J.  The  record  In  this  case  shows 
that  Judj^ment  was  entered  In  favor  of  the 
defendants  September  12,  1890,  and  on  De- 
cember 8,  the  plaintiff  filed  and  served 
its  notice  of  Intention  to  move  for  a  new 
trial  on  the  ground  of  insufficiency  of  the 
evidence  to  Justify  the  findings  and  decl- 
tAaxL  On  February  9,  1892,  notice  of  ap- 
peal from  the  judgment  and  order  denying 
a  new  trial  was  filed  and  entered.  The  no- 
tice of  intention  to  move  for  a  new  trial  was 
not  filed  or  served  within  the  time  required 
by  section  .1402,  Comp.  Laws  188S,  nor  was 
the  time  for  such  service  extended  by  the 
court.  The  appeal  was  not  4aken  until  after 
the  expiration  of  one  year  from  the  time  the 
Judgment  was  entered.  Section  3030,  Comp. 
Laws  1888.  The  appeal  from  the  order  over- 
ruling plaintiff's  motion  for  a  new  trial  was 
not  taken  until  after  the  expiration  of  03 
days  from  tlie  maldng  of  such  onler.  Comp. 
Laws  1888,  §  3635.  The  only  exception  pre- 
sented in  the  record  Is  "the  Insufficiency 
of  the  evidence  to  Justify  the  findings  and 


dedsion.**  Under  our  statute  this  objection 
cannot  be  reviewed  on  appeal  unless  the  ap- 
peal Is  taken  within  60  ^lys  after  the  rendi- 
tion of  the  Judgment  Oomp.  XjEws  188%  I 
S^;  Hanks  v.  Matthews,  (Utah,)  80  Pac. 
Rep.  601.  These  questloua  have  been  passed 
upon  by  this  court  in  Brough  v.  Mi^eU,  6 
Utah,  317,  23  Pao.  Rep.  673;  ChUds  v.  Kin- 
cald.  (OaL)  30  Pad  Rep.  5^;  Hanks  t. 
Matthews,  (Utah,)  30  Pac  Rep.  501.  Also. 
FalnfliUd  v.  Daten.  38  CaL  286;  Irrigation 
Dlst  V.  Rathke,  (CaL)  27  Pao.  Rep.  783.  In 
Brough  V.  BUtcheU  it  is  held  that  the  court 
cannot  grant  additional  time  b^ond  60  days 
tor  filing  notice  of  appeoL 
The  apj>eal  is  dismissed,  wilh  costs. 

ZANBl,  a  J.,  and  BARTC^  X,  ooneur. 


{8  UtAb,  4») 

WERTZ  V.  WESTERN  UNION  TEL.  CO. 
(Supreme  Court  of  Utah.    April  16,  1883.) 
Telegraph  Coupanies— NEaLiGiNOS— Limitino 

LlABII-ITT. 

A  telegraph  company  cannot  relieve 
Itself  from  liability  for  mistakes  or  delay  la  the 
transmission  of  messages,  caused  by  the  negli- 
gence of  its  employes,  by  a  condition  on  Its 
blanks  that  it  will  not  be  so  liable  unless  the 
message  ia  repeated. 

Appeal  from  district  court,  Weber  county; 

James  A.  J0ner,  Justice. 

Action  by  A.  W.  Wertz  against  the  West- 
em  Union  Telegraph  Company  to  recover 
for  a  mistake  In  sending  a  telegram.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Evans  &  Rogers,  for  appellant  Smith  ft 
Smith,  for  respondent 

ZANE,  0.  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  Judgment  upon  a  verdict  for 
$1,.')00  for  the  plaintiff.  It  appears  from  the 
evidence  In  the  record  that  the  plaintiff  de* 
llvered  to  the  agent  of  defendant  at  Ogden 
City,  Utah,  the  following  message:  "I  wlU 
give  one  thousand  cash,  bal.  As.  months;" 
and  that  he  directed  the  agent  in  writing  to 
transiult  the  same  to  George  W.  Storer.  at 
Eagle  Rock,  Idaho,  and  that  he  paid  at  the 
same  time  therefor  50  cents.  It  also  appears 
that  the  message  sent  was  as  follows:  "I 
will  give  one  hundred  cases,  bale,  idx 
mouths."  And  the  weight  of  the  evidence 
shows  that  the  plaintiff  lost  In  profits  as 
much  as  $1,500  in  consequence  of  the  failure 
to  forward  tlie  message  as  requested,  and 
that  this  failure  was  in  consequence  of  the 
negligence  of  the  defendant's  agent  The 
message  was  written  on  a  form  upon  which 
was  printed  the  following  provision:  "It  Is 
agreed  between  the  sender  of  the  following 
message  and  this  company  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery,  or  for 
nondelivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its 
servants  or  otherwise,  beyond  the  amount 
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received  for  aendtnr  same."    The  meo- 

sage  was  not  repeated,  nor  did  Qie  plalntllT 
request  It  In  Tlew  of  the  foregoing  pro- 
Tialon,  and  of  the  fact  that  the  plalnttfT  did 
not  have  the  message  repeated,  appellant's 
counsel  claim  that  defendant  was  not  liable 
to  paj  more  than  the  50  cents  receWed  for 
transmission.  When  this  case  was  before  as 
at  the  Jane  term,  1891,  the  point  now  made 
was  decided.  Tills  court  then  said:  "Public 
policy  f^M-blds  contracts  bj  telegraph  com- 
panies exempting  them  from  the  conse- 
qnau:e8  to  their  employers  from  the  negli- 
gence of  thdr  agents  In  transmitting  mes- 
sages.** Werts  T.  Telegr^h  Co.,  27  Pac. 
Rep.  172.  Counsel  for  appellant  rely  apon 
7ork.  Go.  T.  Central  BaUroad,  3  WalL 
107;  Hart  t.  BaUroad  Co.,  112  U.  &  8S1,  0 
Sop.  Gt  Rep.  151;  and  XJrerpool  &  Q.  W. 
Steam  Ca  t.  Ptaenlx  Ins.  Co.,  129  D.  S.  307, 
0  Snp.  Ct.  Rep.  469.  The  first  of  Uiese  cases 
holds  that  common  Carriers  cannot  stipulate 
against  losses  from  th^  own  negligence  or 
mlsoondnct  The  f)ther  two  cases  hold  that 
the  shipper  and  common  carrier  may  agree 
upon  the  ralae  of  goods  shipped  by  a  con- 
tract fairly  made,  and  that  such  price  would 
be  the  limit  of  the  carrier's  liability  tn  case 
of  loss  or  damage  from  his  negligence  or 
misctmdnct  Under  such  a  contract  the  ship- 
per Aonld  not  deny  that  a  price  be  has 
■greed  up<m  is  sufficient;  and  by  such  a  con- 
tract the  carrier  may  .protect  himself  from 
extravagant  and  fandfol  raluatlons,  snd  fix 
Us  compensation  with  reference  to  his  lia- 
bility, as  well  as  wttti  respect  to  the  cost  of 
transportation.  These  cases  do  not  hold  that 
a  common  carrlw  can  contract  against  losses 
from  bis  own  ne^lgence.  Though  the  evi- 
dence In  this  case  shows  that  the  plaintiff 
lost  |1«S00  from  defendant's  negllgoioe,  the 
st^ralatlon  relied  vpoa  Umlts  its  liability  to 
SO  cents.  In  holding  the  stipulation  in  ques- 
tion Tslid,  the  court  would  decide  that  a  com- 
mon carrier  may  contract  against  loss  from 
his  own  negligence.  We  find  no  error  in  this 
record.  The  Judgment  of  the  lower  ooort  is 
■mmwid 

BLA.CEBUBN  and  BABTCH,  JJ«  eonenr. 


(3  Colo.  A.  S31) 

8EAB8  T.  HICKLIN. 
(Conrt  of  Appeals  of  Colorado.  May  22,  1893.) 

PlOMnsoBT  NoM  — PiBTiAL  Pathbnt  —  What 
CossTiTCTEs  —  Ukbsttlsd  ACCOUNT  —  Statutb 
or  Limitations— Nsw  Pbomisk  — Instroctigss. 
L  Where,  after  the  matarlty  of  a  note, 
thm  are  faid^>aident  buglness  transactions 
between  the  muer  and  payee,  which  are  an- 
Mttled  at  the  time  action  is  brought  on  the 
note,  the  fact  that  there  was  a  balance  due  the 
maker  on  such  transactions,  which  onght  to 
hare  been  indorsed  on  the  note,  does  not  con- 
■titate  a  partial  payment  thereon,  so  as  to  pte- 
Tent  the  running  of  the  statute  of  Umltatfons 
against  the  note  prior  to  the  time  that  such 
transactloDs  eeased,  in  the  alHenoe  of  any 
■greemnt  by  the  maksr  tfait  It  should  bo  o» 
indorsed. 


2.  Where,  b  an  aetfan  on  each  note,  tiiat 

r:  of  a  replication  setting  op  sndi  payment 
avoidance  of  the  bar  of  the  statute  Is 
eliminated  by  demurrer,  and  plaintiff  relies  on 
a  direct  new  promise  to  pay,  It  Is  not  error  to 
instruct  the  lory  that  uie  (mbr  gaestlon  tar 
them  is,  did  defendant,  within  six  years,  prom- 
ise to  pay  the  note? 

3.  It  Is  not  error  to  Instruct  the  Jury  that 
they  must  find  by  a  preponderance  of  evidence 
that  defendant  made  a  new  promise  "poaitlTe- 
ly  and  unconditionally  to  pay  the  note  sued  on 
in  this  action"  within  six  years  prior  to  tho 
date  on  which  it  was  commenced. 

Error  to  district  court.  Pueblo  county. 

Action  by  George  Sean  against  Eetefana 
HIcliHn  on  a  promissory  note.  There  was 
«  Judgment  entered  on  the  verdict  of  a  Jury 
In  favor  of  deCendantt  plaintiff  brinips 
error.  Afflnned. 

Drmy  ft  Crane,  for  plaintiff  in  error. 
GbBs.  B.  Gast,  for  detuidant  In  error. 

BBBD,  J.  On  July  UD,  1SS9,  this  action 
was  oommaoced  by  the  plaintiff  to  recover  the 
amount  of  a  promlaaorr  note  mode  ttao 
defendant  for  IU1&08  the  2Sd  day  of  No- 
vember, ISSl,  pay^ilo  six  months  after  data^ 
wlm  Interest  at  1  per  cent  per  month  from 
date  untU  paid,  to  which  the  defendant 
pleaded  the  atatate  of  limltatiouL  A  l^igtliy 
r^»Ilcatlon  was  filed,  stating,  in  snbstanoih 
that  the  parties  had  mutual  ^^npg^  and 
accounts  in  matters  in  no  way  connected 
with  the  note,  in  the  yeais  1885  and  1886; 
that  no  settlement  or  adjustment  of  accounts 
was  had  between  the  parties;  that,  if  thero 
had  been.  It  would  have  been  shown  that 
there  was  on  the  1st  of  October,  188S,  ¥25 
due  the  defendant,  and  rai  the  1st  day  ut 
April,  1880,  a  further  sum  of  $87.50,  mak- 
ing In  all  $112.50,  that  mli^t  or  should  hav* 
been  Indorsed  as  payments  at  those  date* 
respectively,  as  all  dealings  In  other  matters 
bad  closed  between  the  parties  prior  to 
those  dates;  "that  the  reastm  why  nid 
sums  •  •  •  were  not  credited  upon  tbo 
note  was  that  no  settlemeiU  had  been 
made,"etc.;  cloeingwith  the  offer  to  make  the 
credits  upon  the  note  at  that  time.  A  de- 
murrer was  filed  to  the  replication,  which 
was  sustained,  and  the  Judgment  upon  the 
demurrer  la  assigned  for  error. 

The  Judgment  was  not  eRX)neous.  Nothing 
contained  ta  the  replication  could  be  construed 
as  a  payment  upon  the  note,  or  as  a  promise. 
It  is  not  stated  that  the  defendant  ever  or- 
dered such  balances  to  be  indorsed  as  pay- 
ments  upon  the  note,  or  even  knew  of  there 
being  such  balances  due  her,  as  It  la  stated 
in  the  replication  that  no  settlement  was 
made.  There  was  no  p^ment.  The  fact 
that  there  was  money  In  the  liands  of  plaliw 
tiff,  arising  from  other  transactions,  which 
might  have  been  applied  is  not  suQlcIent 
The  principle  upon  which  a  part  payment 
by  a  debtor  will  prevent  his  availing  him- 
self of  the  bar  of  the  statute  is  that  such  a 
payment  amounts  to  an  acknowledgment  <rt 
the  debt,  and  from  an  absolute  acknowk 
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edgmoit  the  law  Implies  a  new  promise, 
founded  apon  the  old  con^eratton.  To 
raise  such  Implied  promise,  the  payment 
must  be  Toluntary,  made  by  the  debtor  to 
the  creditor.  "It  must  be  shown  to  be  a. 
payment  of  a  portion  of  an  admitted  debt, 
ana  paid  to  and  accepted  by  the  creditor 
as  anch,  accompanied  by  droumstances 
amounting  to  an  absolute  and  unqualified 
acknowledgment  of  more  being  due,  from 
whkli  a  promise  may  be  inferred  to  pay 
the  remainder."  Wood,  Llm.  Act  222;  Lin- 
7.  Bousor.  2  Bing.  N.  C.  2U;  Tippets  t. 
Heane,  1  Cromp.  M.  &  R.  252;  Ban.  Llm. 
61,  65;  Cross  t.  Moffat,  11  Colo.  212,  17 
Pac  Rep.  771;  Toothaker  v.  City  of  Boul- 
der, 13  Colo.  227,  22  Pac.  Rep.  4Ga  It  wiU 
readily  be  seen  how  far  short  the  facts 
pleaded  came  from  removing  the  bar  of  the 
statute. 

It  is  also  urged  that  the  court  erred  In  its 
Imtmctlons  to  the  jury.  They  were  as  fol- 
lows: "There  is  but  one  question  for  you 
to  determine  In  this  cause;  that  Is,  did  the 
def^dant  in  this  cause,  within  six  years 
pAoT  to  July  10, 188^,  promise  positively  and 
uncondltlcMially  to  pay  the  note  sued  on  in 
this  action?  As  to  this  Issue  the  burden  is 
on  tile  plalntUf,  and,  if  be  foils  to  make  out 
said  Issue  by  a  preponderance  of  the  evi- 
dence, ihssi  you  should  find  for  the  defend- 
ant If  the  plaintUt  so  establishes  this  Is- 
sue by  a  preponderance  of  the  evidence,  then 
you  ^onld  find  for  the  plaintiff.  It  is  not  a 
qnestion  whether  the  note  was  originally  a 
Just  one,  or  whether  it  has  been  paid  either 
by  money  or  by  other  transactions  between 
the  parties.  The  law  presumes  that  It  Is 
paid,  unless  there  is  a  now  promise  to  pay. 
of  the  character  set  forth  in  the  preceding 
instruction."  The  instructions  are  very 
brief,  whidb  Is  highly  commendable,  If  they 
properly  embrace  all  the  law  applicable  to 
the  case.  We  cannot  agree  with  the  con- 
tention of  plalntUTs  counsel.  Upon  the  face 
of  the  note  It  was  apparent  that  it  was 
barred  by  the  statute.  The  presumption  of 
law  was  that  it  had  been  paid.  The  bar 
was  pleaded,  and  could  only  be  overcome  by 
a  replication  and  proof  of  a  new  promise, 
to  taJie  it  out  of  the  statute.  It  matters 
not  whether  the  promise  is  direct  or  legally 
Implied  or  Inferred  from  the  fact  of  a  par- 
tial payment  having  been  made.  In  either 
case  it  is  only  the  promise  that  can  defeat 
the  statutory  bar.  The  replication  having 
been  properly  disposed  of  on  demurrer,  the 
only  reliance  was  In  the  proof  of  a  direct 
promise  to  pay;  hence  the  issue  to  be  tried 
was,  as  stated  by  the  court,  "did  the  de- 
fendant, within  six  years,  promise  to  pay 
the  note?"  Upon  that  Issue  the  burden  of 
proof  was  upon  the  plaintiff.  The  language 
of  the  Instruction  was,  "promise  positively 
and  unconditionally  to  pay  the  note  sued 
on  in  this  action."  It  Is  to  this  that  the 
criticism  of  counsel  Is  directed.  In  com- 
menting upon  It,  counsel  sfly:  **It  we  un- 


derstand  the  proper  Intwpretatiim  of  this 
Instruction,  It  la  that  there  must  have  been 
a  positive  and  uncondiU(mal  promise  made 
by  defendant  to  plaintiff  to  pay  the  note 
sued  on  within  atx  years,"  etc.  The  prom- 
ise is  so  limited  that  this  particular  note 
must  have  be^  mentioned  at  the  time  the 
promise  was  made.  Under  the  above  in- 
struction there  can  be  no  stretch  of  the  find- 
ing ot  the  Jury.  They  are  bound  by  this  Ut- 
tie  narrow  instruction.  They  must  first  have 
found  that  there  was  on  the  part  of  the  de- 
fendant a  positive  and  unconditional  prom- 
ise to  pay  the  Identical  note  sued  on  t)efore 
they  could  find  for  the  plaintiff.  This  la 
certainly  hiding  the  light  of  the  law  under 
a  very  small  bushel,  and  shutting  out  every 
possible  op[>ortunlty  of  Justice  entering  Into 
the  verdict  of  the  Jmy.  I  can  see  nothing 
incorrect  in  the  Instruction.  Although,  after 
a  new  promise,  the  action  can  be  maintained 
upon  the  origlual  coufdaeration,  recovery  can 
only  be  had  upon  the  new  contract  to  pay; 
hence  It  must  have  the  necessary  elemraits 
of  a  contract  It  must  be  a  full  recognition 
of  the  indebtedness  evidenced  by  the  note, 
and  a  promise  to  pay  that  particular  debt 
It  was  very  proper  that  the  promise  should 
have  been  required  to  be  so  limited  as  to 
apply  to  the  particular  note.  A  general  ad- 
mlsstou  of  Indebtedness  wotUd  not  answer 
the  purpose.  The  rule  Is  well  settied  that 
"mere  must  not  be  any  uncertainty  aa  to 
the  particular  debt  to  which  the  admission 
applies.  It  must  be  so  distinct  and  unam- 
biguous as  to  remove  all  hesitation  in  regard 
to  the  debtor's  meaning."  Wood,  Llm.  Act 
S  68;  Palmer  v.  Uillespie,  95  Pa.  St  343; 
Ban.  lim.  65;  Tippets  v.  Heane,  supra.  In 
regard  to  the  strictures  or  criticism  made 
as  to  the  character  of  the  promise  that  it 
must  be  "positive  and  unconditional"  the 
charge  appears  warranted  by  the  authori- 
ties. In  Bell  V.  Morrison,  1  Pet  351,  Judge 
Story  said:  "And  if  the  bar  is  sought  to  be 
removed  by  a  new  promise,  that  promise, 
as  a  new  cause  of  action,  must  be  proved 
In  a  clear  and  explicit  manner,  and  be  un- 
equivocal and  determinate."  It  is  clear  that 
If,  as  stated,  the  promise  creates  a  new 
contract  it  must  be  absolute,  definite,  and 
unconditional  In  discussing  the  Instruction, 
Toothaker  v.  City  of  Boulder  Is  cited  as 
sustaining  the  position  of  cotmsel  that  the 
charge  was  erroneous.  We  cannot  so  regard 
It  but  regard  It  as  being  directly  In  line 
with  the  authorities,  both  English  and  Amer- 
ican. The  court  says:  "The  generally  ac- 
cepted doctrine  at  the  present  time,  In  the 
absence  of  special  legislation,  is  to  the  ef- 
fect that  while  a  new  promise  will  over- 
come the  plea  of  the  statute.  In  actions  on 
simple  contracts,  the  promise,  if  express,  must 
be  positive  and  unequivocaL"  Numerous 
other  authorities  might  be  cited,  but  it  is 
deemed  unnecessary.  The  reUance  was  up- 
on a  supposed  express  promise  creating  a 
new  contract  It  was  the  only  Issue  In- 
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TolTed,  and  to  ihiB  condttl(m  the  btstructlon 
was  properly  directed.  The  jury  found  aa  a 
tact  that  there  was  no  new  promlsOk  and 
that  was  ooncluslTe  of  the  case. 
The  Judgment  must  be  affirmed. 


(I  Colo.  App.  S3S) 

PERKINS  T.  WESTCOAT. 

(Conrt  of  Appealt  of  Colorado,   Mar  22,  1893.) 

Parent  and  Uqild— Liabilitt  to  Fabbxt  roa 
Support— CoKTaACTs—RTATUTB  or  Fraoos. 

1.  An  infant  redcllnfi  with  Its  parent  ts 
not  liable  to  the  latter  for  Its  maintenance,  even 
tboQ^  it  expressly  affrees  to  pay  therefor. 

2.  Upon  the  marriage  of  an  Infant  child  it 
la  not  liable  to  a  parent,  with  whom  it  tlTea, 
for  its  maintenance,  in  the  absence  of  an  ez- 
ivesa  contract  to  pay  therefor. 

3.  Statements  by  a  child  that  she  intends 
to  pay  her  parent  for  supporting  her,  made  to 
third  persons,  constitate  no  contract  on  her 
part. 

4.  A  promiae  1^  a  married  woman  to  pay 
hw  parrat  for  supporting  her  prior  to  h»  mar- 
riage, while  she  was  an  infant,  la  without  con- 
sideration and  Toid. 

5.  A  iMTomise  by  a  married  woman  to  pay 
her  parent  for  sapport  furnished  her  by  the  lat- 
ter la  a  promise  to  pay  the  debt  of  hw  husband* 
and  Toid,  unless  in  writing. 

Appeal   from   district   court,  Arapahoe 

county. 

Action  by  Mary  A.  Westcoat  against  Dan- 
id  E.  Perkins,  administrator  of  the  estate 
Of  Ella  B.  Perkins,  deceased.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Morrison  &  FIlllus  and  Thomas  Mitchell, 
for  appellant.  W.  J.  Edwards,  fi>r  appel- 
lee. 

THOMSON,  J,  This  Is  an  action  at  law. 
brought  by  Mary  A.  Westcoat,  to  recover 
from  Daniel  E.  Perkins,  administrator  of 
the  estate  of  Ella  E.  Perlilns,  deceased,  the 
value  of  food,  lodging,  clothing,  etc.,  fur- 
nished by  the  plaintiff  to  EUa  E.  Peridns 
between  the  10th.  day  of  Jnue^  187G,  and 
the  13th  diiy  of  May,  1800,  less  Ella's  share 
of  the  income  of  an  estate  left  by  her  father, 
which  was  collected  by  the  plaintiff  and 
credited  to  Ella.  There  seems  to  have  been 
no  dispute  as  to  the  material  facts  of  the 
case,  which  are  these:  Ella  E.  Perklne  was 
the  daughter  of  the  plaintiff.  The  husband 
of  phiintiff  and  father  of  Ella  E.  C.  West- 
coat, died  Intestate  In  April,  1875,  leaving 
as  his  sole  hdrs  at  law  Ella  E.  Westcoat, 
W.  E.  Westcoat,  a  son,  and  the  plaintiff. 
He  died  adaed  of  real  estate  valued  at 
$2,000.  and  possessed  of  some  personal  prop- 
erty, which  was  all  consumed  in  p^ment 
of  the  debts  of  tlie  estate  and  the  expenses 
of  administration.  The  real  estate  was  left 
intact.  At  the  death  of  E.  O.  Westcoat,  his 
daughter,  Ella,  was  10  years  old.  In  1880, 
when  she  was  about  15  years  of  age,  she 
was  married  to  tlie  defendant,  Danl^  E. 
Pfflkhis.  The  fndt  of  this  marriage  was  a 
daughter,  bom  in  ISSl.  From  the  death  of 
her  father  Ella  Uved  with  her  mother,  the 


plaintiff,  until  her  marriage  in  1880,  when 
her  husband  was  added  to  the  family,  and 
both  lived  with  the  plaintiff  mitil  some  time 
in  the  year  1881,  when  the  husband  went 
to  Middle  Parle,  where  he  has  since  lived. 
E^a,  and  her  daughter,  after  her  birth,  lived 
with  the  plaintiff  until  May  31,  1890,  when 
Ella  Joined  her  husband  with  h^  child.  She 
died  in  July,  1800,  and  her  husband,  the  de- 
fendant, was  appointed  administrator  of  her 
estate.  The  defendant  contributed  nothing 
to  the  support  of  his  wife  or  child  during 
the  whole  time  that  they  lived  with  the 
plaintiff.  The  plaintiff  furnished  mainte- 
nance to  her  daughter.  Ella,  and  to  the  child 
after  Its  birth,  from  the  time  of  the  death 
of  E.  G.  Westcoat  to  the  time  when  Ella 
Joined  her  husband  in  Middle  Park.  Judg- 
ment was  given  for  the  plaintiff,  from  which 
the  defendant  appeals  to  this  court 

The  court  In  which  the  cause  was  tried 
seems  to  have  proceeded  upon  the  theory 
that  because  Ella  E.  Westcoat  had  Inherited 
and  was  the  owner  of  an  estate  the  fact 
of  her  support  and  maintenance  by  her 
mother  created  a  personal  liability  against 
her,  or  Implied  a  promise  on  her  part  to 
pay  the  reasonable  value  of  such  support 
and  maintenance.  This  la  the  theory  upon 
which  the  several  Instructions  given,  and 
which  we  shall  notice  hereafter,  are  based, 
and  upon  its  soundness  or  unsoundness  de- 
pends the  disposition  to  be  made  of  tlie  case 
here.  Although  the  complaint  does  not  dis- 
tinguish between  the  period  before  and  that 
after  the  daughter's  marriage,  but  treats 
the  whole  as  one  entire  and  continuing 
transacUon,  yet  we  conceive  that  such  a 
distinction  exists,  and  In  endeavoring  to 
ascertain  the  law  applicable  to  the  case  we 
shall  give  each  a  separate  consideration. 
From  her  father's  death  to  her  marriage 
EUa  was  an  Infant  living  with  her  mother. 
The  general  doctrine  la  that  the  executory 
contracts  of  infanta  are  voidable,  and  not 
binding  upon  thorn  unless  ratified  after  they 
reach  their  majority.  But  there  are  some 
exceptions,  among  which  are  contracts  for 
necessaries  under  certain  circumstances,  and 
which,  when  so  made,  are  neither  void  nor 
voidable,  but  are  obligatory,  and  cannot  bo 
disaffirmed.  While  an  infant  lives  under 
the  roof  of  his  parmts,  by  whom  he  is  sup- 
plied with  such  necessaries,  he  can  maki> 
no  contract  which  will  be  binding  upon  him. 
It  is  when  he  la  absent  from  home,  not  un- 
der the  care  of  a  parent  or  legal  protector, 
that  he  will  be  held  to  his  contracts,  express 
or  Implied,  for  necessaries;  and  this  be- 
cause, if  such  contracts  were  Nibject  to  the 
general  rule,  and  be  were,  ther^ore,  de- 
prived of  credit,  ho  might  be  unable  to  o1> 
tain  food  or  dothlng,  though  possessing  the 
means  by  which  be  could,  after  a  short 
time,  pay  for  them.  This  exception  Is  for 
the  benefit  of  the  infant  himself.  But  where 
the  infant  resides  with  the  parent,  and  the 
parent  supplies  him  with  necessaries,  not 
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only  Is  there  no  Implied  agreement  on  the 
part  of  the  Infant  to  pay  for  his  support, 
hut,  If  one  were  expressly  made,  we  do  not 
think  he  would  be  bound  by  it.  Such  an 
agreement  does  not  fall  within  any  excep- 
tion goremlng  the  contracts  of  Infants.  The 
law  Imposes  an  obligation  upon  parents  to 
support  their  children,  and  no  Indebtedness 
Is  created  by  the  fact  of  such  support 
Even  if  children  continue  to  live  with  thefr 
parents  after  they  become  of  age,  and  compe- 
tent to  bind  themselves  by  their  engagements, 
stiU,  to  entitle  the  children  to  compensation 
for  tbclr  services,  or  the  parents  to  com- 
pensation for  their  maintenance,  there  must 
be  an  express  contract  for  that  purpose.  The 
law  impUes  none.  Schouler,  Dom.  ReL  372. 
Where  the  child  Is  the  owner  of  an  estate, 
the  fiither,  if  unable  to  furnish  proper  sup- 
port, or  the  widowed  mother,  without  retr 
erence  to  her  ability,  may,  In  a  proper  pro- 
ceeding In  equity,  have  It  applied  to  the 
maintenance  of  the  child,  not  on  the  ground 
of  any  liability  to  pay  on  the  part  of  the 
dilld,  but  upon  eonitable  principles,  because 
In'sncb  cose  it  Is  lif^t  that  the  estate  should 
bear,  or  at  least  share,  the  burden  of  the 
sappOTt  Simon  r.  Barber,  1  Tam.  22;  New- 
port V.  Cook,  2  Adim.  332;  Harrb^  r.  Coles, 
2  Bradf.  Sur.  349;  Tn  re  Bnike,  4  Sandf.  Ch. 
619;  Haley  v.  Bannlstw,  4  Mad.  275.  But 
this  proceeding  must  be  in  the  court  having 
Jurisdiction  of  the  estate,  and  during  the 
time  It  has  sndi  Jurisdiction.  In  tUs  case, 
aftw  the  death  of  the  plaintiff's  huslMnd, 
her  deceased  daughto-,  Blla,  lived  wltii  her 
motiter,  who  provided  for  her  In  the  way 
parents  ordinarily  provide  for  Ihtdr  children. 
Their  relation  was  slmp^  that  of  parent 
and  child,  and  tiie  rdatlon  of  creditor  and 
debtor  did  not  and  conld  not  exist  between 
tiiem.  It  is  claimed  that  a  promise  was 
made  by  the  daughter,  subsequent  to  her 
marriage,  to  pay  her  mother  for  her  sup- 
port We  shall  notice  the  evidence  on  this 
hereafter,  but,  even  If  sncli  were  tiie  case. 
It  would  not  have  been  a  promise  to  pay  a 
debt  which  she  owed,  because  she  owed 
none.  It  would  have  been  a  promise  with- 
out consideration,  and  therefore  Invalid. 
Upon  the  marriage  of  Ella  with  the  defend- 
ant the  relations  which  she  had  sustained 
to  her  mother  were  entirdy  changed.  The 
obligation  of  her  mother  for  her  malnte* 
nance,  and  her  obligation  to  render  service 
to  her  mother,  ceased.  Her  husband  then 
became  liable  for  her  support,  and  tiiat  of 
her  child  when  It  was  bom.  She  became 
emandpated,  and  under  our  law  conld,  per^ 
haps,  make  contracts.  Incur  obligations,  and 
sue  and  be  sued,  in  the  same  manner,  and 
with  the  same  effect,  as  If  she  was  of  age 
^  and  sole;  so  that  If,  upon  her  marriage.  In 
'  consideration  of  her  mother's  agreement  to 
provide  her  with  food,  dothlng,  and  lodg- 
ing, she  had  promised  to  pay  for  these 
things,  and  her  mother  had  made  such  pro> 
vision  In  consideration  of  the  promise,  it 


might  be  that  such  promise  would  hav& 
been  valid  and  obligatory,  and  could  be  en- 
forced against  her  if  alive,  or.  If  dead, 
against  her  legal  representatives.  But  the 
promise  must  have  been  express.  The  only 
promise  which  could  be  implied  was  tliat  of 
her  husband.  The  money  to  which  the 
plaintiff  became  entitled  by  reason  of  the 
support  which  she  furnished  to  Ella  and 
her  child  was.  In  the  absence  of  any  ex- 
press agreement,  due  from  the  husband, 
and  not  from  the  wife. 

As  we  have  observed,  there  Is  a  claim 
that  a  promise  was  made  by  Ella,  some 
years  after  she  was  married,  that  she  would 
pay  her  mother  for  her  own  maintenance 
and  that  of  her  child  for  the  whole  time 
they  lived  together  before  and  after  her 
marriage.  The  only  evidence  upon  this  sub- 
ject Is  certain  conversations  she  had  with 
different  third  persons,  In  which  she  stated 
to  them  that  she  intended  or  expected  to  or 
would  pay  her  mother  for  taking  care  of 
herself  and  cUId.  Such  statements  Import 
no  promise,  nor  are  they  evidence  of  any. 
I^nn  V.  Lynn,  29  Pa.  St.  3C9.  But,  If  an 
actual  promise  bad  been  made,  it  would, 
as  to  the  period  before  marriage,  have  been 
void  for  want  of  consideration;  and  as  to 
the  period  after  marriage  It  would  have 
been  a  promise  to  pay  the  debt  of  another, 
and  not  valid,  unless  In  writing.  But  there 
Is  no  evidence  of  such  promise^ 

As  to  what  constitutes  a  mutual  and  open 
account  current,  or  as  to  the  effect  of  the 
statute  of  limitations.  It  Is  unnecessary  to 
express  an  opinion.  No  audi  questions  are 
In  the  case. 

The  trial  court  gave  the  Jury  several  tn- 
stmctions,  the  effect  of  which  Is  that.  If 
Ella  E.  Perkins  had  sufBdent  property  for 
her  malntoiance  and  support  prior  to  bfT 
marriage  In  1880,  thea  the  plaintiff  was  not 
liable  for  her  support  during  that  period, 
and  was  entitied  to  recover  what  the  same 
was  reasonably  wortii;  and  that,  ntt&r  her 
marriage,  the  liability  of  plaintiff  to  sup- 
port her  having  ceased.  In  the  absence  of 
any  agreemmt  that  her  support  and  that 
of  her  child  should  be  gratuitous,  the  plain- 
tiff was  entitied  to  recover  what  such  main- 
tenance was  reaapnably  worth.  There  la 
nothing  In  the  record  to  warrant  these  In- 
structions, and  there  was  no  evidence  which 
authorized  the  snbmlsslon  of  the  ease  to 
the  .Jury. 

The  JudgmMit  below  must  be  reversed. 

(S  Colo:  App.  351) 

PEARSB  et  al.  V.  BOBDELBAU. 
(Court  of  Appeals  of  Colorado.  May  22.  1893.) 
Chahob  op  Vesuk— Kesidbncb  of  Dbfekdant. 

Code,  §  27,  provides  that  in  personal  ac- 
tions the  cause  shall  be  tried  in  the  county  in 
which  defendants,  or  any  of  them,  reside,  or  In 
the  county  where  plaintiff  resides,  when  service 
is  made  on  defendant  In  anch  county;  and  sec- 
tion 28  provides  that  the  court  may,  on  good 
cause  shown,  change  the  place  of  trial,  when 
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the  tomOj  Aerfgiiated  fai  th«  eomplidiit  !■  not 
tfafl  yn^ee  coooty.  Hdd,  that  where  ■erriee  U 
bed  on  anlr  one  of  defendants,  and  he  is  served 
In  the  ooantr  of  his  residence,  which  U  aaotbo: 
eonntr  than  the  one  in  which  the  action  is 
bronebt,  he  is  entitled  to  a  change  of  Toiae  to 
the  coonty  of  bis  reaidence. 

Error  to  district  court,  San  Juan  comity. 

AoUoQ  by  Jos^h  Borddtian  a«Qlii8t  J. 
Pearae  and  others.  There  was  a  Judgment 
tor  plalntU^  and  the  named  de^mdant  pro«- 
ecutes  a  writ  <a  errw.  Rerersed. 

W.  H.  OabbMt  and  R.  D.  Tbompscm,  for 
plain  Uff  in  error.  Oea  EL  Barnes  and  H. 

O.  Montague,  for  defendant  In  error. 

THOMSON.  J.  Thero  Is  only  one  ques- 
tion requiring  cfmslderation  In  this  case,  and 
that  arises  upon  the  refusal  of  the  court 
below  to  change  the  place  of  trial  on  the 
application  of  the  defendant  On  the  14tb 
day  of  June,  1890,  Joseph  Bordeleau  com- 
menced his  action  in  the  county  court  of  San 
Juan  county  against  J.  N.  Pearse,  W.  H. 
Emerson,  and  George  Minor  to  recover  on 
a  money  demand  growing  out  of  a  contract 
between  the  partlea  As  shown  by  tlie  re- 
turn of  the  sheriff,  summons  was  served 
upon  Pearse  In  San  Miguel  county.  The 
other  defendants  were  not  found.  On  July 
12,-1890,  and  before  answer  filed,  defendant 
Pearse  made  application  to  the  court,  sup- 
ported by  his  affidaTlt,  to  change  the  place 
of  trial,  for  the  reason  that  at  the  time  of 
the  commencement  of  the  action,  and  at 
the  time  of  making  the  application,  the  de- 
fondant  Pearse  was  a  resident  of  the  county 
of  San  Miguel,  and  the  plaintiff  a  resident 
of  San  Juan.  What,  if  any,  objection  was 
made  to  the  application  does  not  appear. 
It  seems  to  be  sufficient  in  form.  On  the 
31st  day  of  August,  1890,  the  motion  was 
heard  by  the  court,  and  denied,  and  judg- 
ment was  afterwards  given  for  the  plain- 
tiff. The  defendant  api>ealed  to  the  district 
court  of  San  Juan  coimty.  In  that  court 
the  motion  for  a  change  was  again  heard, 
and  again  overruled,  with  leave  to  defendant' 
to  renew  his  application.  A  new  application 
was  accordingly  made,  substantially  the  same 
as  the  first,  which  was  met  by  a  counter 
motion  of  plaintiff  to  retain  the  action  In 
San  Juan  county,  on  the  ground  that  the 
convenience  of  witnesses  would  be  promoted 
the  retention.  The  court  overruled  this 
second  application,  and  -rendered  Judgment 
against  the  defendant  The  case  comes  here 
on  error. 

Section  27  of  the  Code  prorldea  fliat  In 
personal  actions,  such  as  this,  the  cause  shall 
be  tiled  in  the  county  In  which  the  defmd- 
■nts,  or  any  of  them,  may  reside  at  the  com- 
mencemeit  (tf  the  action,  or  In  the  county 
where  the  plaintiff  resides  when  service  Is 
toaOn  on  the  defendant  In  such  coun^;  and 
by  the  terms  of  sectlcm  28  the  court  may, 
ua  good  cause  shown,  change  the  place  of 
trial,  where  tba  county  designated  In  the 


complaint  Is  not  flle  propw  emmtj,  VnAer 
the  proTlalfnu  of  the  itatnte,  bt  a  eaae  Uke 
this,  service  npaa  a  defendant  in  a  ootmly 
oth»  than  that  In  which  the  action  Is  com- 
menced does  not  give  the  court  ot  the  lat- 
ter icoimty  Jurisdiction,  without  the  acqui- 
escence of  the  defaidant;  and,  when  that 
fact  becomes  known  to  the  court  In  the 
method  presraibed  by  law,  It  Is  vrrtx  to 
retain  the  cause,  and  proceed  to  an  adjudi- 
cation. When,  therefore,  the  application  for 
the  change  was  made  in  the  county  court  of 
San  Juan  county,  It  being  sufficient  in  form, 
and  uncontradicted,  that  court  had  Jorisdlc- 
tion  of  the  cause  only  for  the  purpose  of  or- 
dering Its  removal  to  the  proper  coimty. 
This  precise  question  has  been  determined 
by  this  court  In  Smith  T.  People,  (Colo. 
App.)  29  Paa  Rep.  924.  It  Is  true  that  In 
that  case  the  action  was  concerning  real 
property  situate  In  a  county  different  from 
that  In  which  the  cause  was  commenced, 
and,  as  to  Its  place  of  trial,  was  governed 
by  section  26  of  the  Code;  but  In  so  far  as 
the  designation  of  the  venue  Is  concerned 
the  language  used  In  that  section,  and  that 
used  in  section  27,  are  the  same.  Both  are 
equally  mandatory,  and  are  to  be  construed 
alike.  In  Smith  v.  People,  supra,  Ileed,  J., 
In  delivering  the  opinion  of  the  court,  says: 
"By  the  bill  of  complaint  It  was  shown  that 
the  property  In  controversy  was  real  prop- 
erty situate  In  lUo  Grande  county.  On  the 
25th  of  April— two  days  after  presenting  the 
complaint— a  motion  was  made  to  change 
the  vrane  to  that  county.  If  prior  to  that 
time  the  court  had  Jurisdiction,  was  It  not, 
such  application,  deprived  of  all  Jurisdic- 
tion to  proceed?  By  section  26  of  the  GIyH 
Code  it  Is  declared  that  such  action  shall  be 
tried  in  the  oonnty  In  which  the  subject  of 
the  action,  or  some  i>art  thereot  is  situate. 
It  was  apparent  upon  the  face  of  the  cnm- 
plaint  that  It  pertained  to  real  property  In 
Itlo  Grande  county;  h«ice,  that  the  district 
court  of  Arapahoe  comity  could  not  retain 
Jurisdiction  for  adjudication  after  the  mo- 
tion to  change  was  made."  See,  also,  Wal- 
lace T.  Owsley,  <Mont)  27  Pac.  Rep.  790. 
As  the  county  court  iiad  lost  Its  Jurisdiction, 
the  district  court  acquln^  none,  aKuiust  thn 
consent  of  the  defendant,  for  any  purpose 
of  adjudication  of  the  merits  of  the  contro- 
versy. When  the  cause  camo  to  It  by  appeal 
its  duty  was  to  order  a  change  oi  vvmta  to 
the  county  court  ot  San  Miguel  county,  on 
the  resnbmisidon  of  the  original  motion  ttled 
In  the  county  court  Its  authority  octoided 
no  further.  And,  falling  to  do  that,  all  of 
its  acts  tat  entertaining  and  determhilng  mo- 
tions, and  rendering  final  Judgment,  are  ab- 
solutely void.  The  Judgment  ot  the  court 
below  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  change  the 
place  of  trial  from  the  district  court  of  San 
Juan  county  to  tba  eountar  eoiut  ot  San 
Miguel  eoonqr. 
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(3  Colo.  App.  3Z4) 

ANDERS  T.  BARTON. 
(Ooort  of  AppeaU  of  Colorado.  May  22,  1893.) 

Fbaudulbnt  ComrBTAKCBa— Bbtbktiox  of  Pos- 
session—Rbcosdation. 
H.  jnade  a  bill  of  sale  coDTeyiDS  proper- 
ty conveyed  to  him  by  his  brother  to  their 
brother-in-law,  and  the  latter  ezecated,  and  had 
recorded,  a  mortgage  on  the  property  to  secure 
a  debt  of  the  owner.  Possession  of  the  chat- 
tels w^s  not  delivered  by  the  brother,  and  the 
conveyance  to  H.  was  not  recorded.  Bdd,  un- 
der 1  Mills'  Ann.  St.  p.  1247,  requiring  the 
recordation  of  transf^  of  chattels,  or  change 
of  possession,  that  the  transaction  was  Toid  as 
to  the  creditors  of  the  original  owner. 

Appeal  from  district  court,  Arapalioe  coun- 
ty. 

Action  by  D.  K.  AoAen  agabiat  Saias  R. 
Barton.  From  a  Judgment  for  defendant, 
plalnticr  appeals.  Afflrroed. 

The  other  facts  folly  appear  In.  the  follow- 
ing atatemoit  by  BBBD,  J.: 

An  action  In  replevin  to  recoTer  the  pos- 
session of  office  furniture,  plcturea,  library, 
etc  b^ng  the  fomlture,  appliances,  and  li- 
brary In  a  docttHT's  office  It  ^peara  tiiat 
O.  K.  Hasaenidug  was  a  doctor,— a  spedaUst 
In  some  diseases;  had  been  In  the  practice 
of  his  profesdon  for  several  years  hk  the  dty 
(tf  Datver,  having  his  office  in  the  same 
bonding  during  the  entire  time;  that  Prank 
A.  Haasenplug  was  his  brother  and  as^st- 
nnt,  having  his  office  with  him.  At  the  time 
this  controversy  arose  the  brother  had  been 
but  a  few  months  In  the  office.  Appellant 
was  the  brother-in-law  of  the  Hassenplugs, 
and  a  salesman  In  a  commercial  house  in 
^0  dty.  Appellee  was  the  sheriff  of  Arap- 
ahoe county,  and,  by  virtue  of  a  writ  of  at- 
tachment  In  the  suit  of  Sydney  B.  McClur- 
ken  vs.  G.  K.  Hassenplug,  levied  upon,  and 
took  possesion  of,  the  property  in  contro- 
versy. It  is  claimed  by  appellant  that  the 
chattels  In  controversy  were,  by  G.  K.  Has- 
Bwplug,  sold  and  transferred  to  his  brother, 
P.  A  Hassenplug,  for  a  valuable  considera- 
tion, and  became  his  property;  that,  also  for 
a  valuable  con^deration,  the  property  was 
sold  and  transferred  by  Frank  A.  Hassen- 
plug to  the  appellant.  A  complaint  in  the 
ordinary  form  under  the  Code  was  fllcd.  to 
whidi  appellee  answered,  setting  up  his  offi- 
cial position,  the  suit  of  McClurken  vs.  Hiis- 
senplug,  and  having  taken  the  goods  upon  at- 
tachment, and  Justified  under  such  writ,  de- 
nying the  ownership  of  the  goods  by  the  ap- 
pellant, and  afflnnlng  the  title  to  have  been 
In  G.  K.  Hassenplug.  In  the  second  answer 
la  a  further  averment  that  appellant  claims 
the  goods  by  reason  of  a  sale  from  Hassen- 
plug to  him;  that  if  any  such  sale  or  as- 
signment was  made  "it  was  not  accompa- 
nied by  an  immediate  delivery  of  said  goods 
and  chattels,  or  any  delivery  thereof;  that 
titere  has  never  been  any  actual  and  contin- 
ued change  of  possession  of  said  goods  and 
chattels."  Further,  "that  said  conveyance  or 
assignment  of  said  goods  and  chattels  was 
made  with  the  Intent  to  hinder,  delay,  and 


defraud  said  McCnnrirai,  one  ot  tb»  cred> 
ttoTs  of  said  Hassensduft  of  bis  lawful  suit 
and  said  debt;  that  no  consideration  was 
paid  by  said  Anders  to  said  Hass^iplug  for 
said  goods  and  diattels,  nor  to  any  one 
dse;  that  said  transfer  and  cimveyance  to 
said  Anders  were  rimply  a  cover  and  subter- 
fbgev  and  the  said  Anders  has  not,  and  never 
had,  any  Interest  i^tever  In  said  goods  and 
chattels,  bat  this  defendant  alleges  that  be 
took  s^  transfer.  If  at  all,  vrlfh  the  Intent 
to  d^y  and  defiaud  said  UcOlurken."  A 
repUcatton  was  filed,  traverring  tha  spedal 
allegations  contained  In  the  answer.  The  Is- 
sues so  made  were  tried  by  the  court  with- 
out a  Jury,  resulting  In  a  Judgment  for  the 
d^oidant;  and  an  appeal  prosecuted  to  this 
court 

BolKrt  E.  Foot,  for  appellant  Dond  A 
Fowler,  for  appellee. 

TLEESD,  J.,  (after  staUi^  the  facts.)  Coun- 
sel for  appellant  relies  in  argument  upon 
five  assignments  of  error.  Upon  examlna- 
tlon  it  will  be  found  that  the  Ave  can  be 
consolidated  Into  one,— that  the  court  erred 
in  finding  fOr  the  defendant  The  solution 
depends  entirely  upon  the  evidraice.  and  the 
cardinal  facts  are  nndispnted.  G.  K.  Has- 
senplug was  the  original  owner  of  the  prop- 
erty, and  had  been  for  an  Indefinite  time. 
Ho  transferred  It  or  attempted  to,  by  a  bill 
of  sale,  to  his  brother,— be  claimed,  for  a 
cash  consideration  of  $1,000,— but  still  re- 
tained the  possession.  Being  pressed  for  a 
security  for  an  indebtedness,  and  not  wish- 
ing the  name  of  Hassenplug  to  go  upon 
record  as  a  mortgagor,  as  It  might  Impair 
credit  the  parties  cast  about  for  some  es- 
cape. It  is  first  contemplated  to  make  the 
title  to  the  chattels  over  to  a  young  lady,  a 
lypewriter  In  the  office;  but  she  being  found 
to  be  of  the  tender  age  of  15  years,  it  la 
abandoned.  Then  appellant  Is  selected. 
^Frank  A.  Hassenplug  made  a  bill  of  sale  to 
hitn,  and  he  immediately  executed  a  chat- 
tel mortgage  to  secure  the  debt  of  G.  K.  Has- 
senplug, and  united  with  him  In  making  the 
note.  The  possession  continued  to  remain  in 
G.  K.  Hassenplug  up  to  the  tliue  of  levying 
the  attachment.  The  claims  of  the  mortg.!- 
Roe  are  not  involved  in  the  controversy.  It 
is  claimed  by  appellant  that  both  of  the  Has- 
senplug brothers  were  Indebted  to  him  for 
board,  and  that  the  two  bills  were  the  con- 
sideration by  him  paid  for  the  property.  If 
such  was  the  case  It  was  unfortunate  that 
he  should  at  once  bo  required  to  convey  the 
property  by  mortgage  to  secure  the  debt  of 
G.  K.  Hassenplug.  Saying  nothing  of  the 
shuffling,  evident  collusion,  and  doubts  thrown 
over  the  bona  fides  of  the  two  anles.  It  Is 
evident  that  the  Judgment  of  the  lower  court 
must  be  affirmed.  It  Is  not  claimed  that  any 
possession  was  ever  delivered  to  either  of 
the  supposed  purchasers.  Our  statute  of 
frauds  and  perjuries  (X  Mills'  Ann.  St  p. 
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I  2027)  la  ss  f(Aows:  *lf  No  DeHrety, 
and  No  Change  <rf  Possearion,  V<dd.  Brery 
Mto  made  by  a  rendor  of  goods  and  cbattete 
in  hla  ponession,  or  nnder  his  control,  end 
tverj  aaslgntaent  of  goods  and  chattels,  on- 
leaa  the  same  be  accompanied  by  an  imme- 
diate ddlreiy,  and  be  followed  by  an  actual 
and  oontinued  change  of  possesiAon,  of  the 
things  sold  or  assigned,  shall  be  presumed 
to  be  fiaodul^t  and  Told,  as  against  the 
eredltors  of  tSie  TOidor,  or  the  creditors  of 
the  perscHk  making  sntdi  assignment,  or  sub- 
sequent purchasers  In  ,good  faith,  and  thla 
presumption  shall  be  oonclti^re."  The  stat- 
nt^  and  Its  constmotion  in  Cook  Mann,  0 
Cola  21;  Wilcox  t.  Jackson,  7  Colo.  521,  4 
Pao-  Rep.  066;  and  Basshigor  t.  Spangler,  9 
Colo.  17&.  10  Pac.  Bep.  809.— are  concluaive 
of  this  case.  Nothing  appears  in  Sweeney 
T.  Ooe,  12  Odo.  485,  21  Pac.  Rep.  705,  or 
Herr  t.  Milling  A  MercantUe  Co.,  13  Colo. 
406,  22  Pao.  BepL  770,  dted  by  counsel,  to 
modlCr>  or  In  any  way  change,  the  former 
decisions  dted.  The  statute  Itself  Is  so  plain 
and  unequlTocal,  no  Interpretation  or  oon- 
stmctlon  Is  required.  It  is  claimed  by  the 
learned  oonneel  that  the  mortgaghig  of  the 
property  by  .appellant,  and  the  recording  of 
the  mortgage,  took  It  out  of  the  operation 
of  the  statute,  by  giving  notice  of  the  owner- 
idilp,  etc.  Wa  cannot  see  how  It  In  any  way 
affected  it  If  neither  F.  A.  Hassenplug  nor 
appelant  had  any  title,  appellant  could  not 
make  one  by  executing  and  recording  a  mort- 
gaga  of  Uiat  property,  any  more  than  he 
oould  of  the  property  of  any  other  person. 
How  would  the  making  and  recording  of  a 
chattel  mortgage  of  a  long  list  of  chattels, 
<^  appellant,  be  notloe  to  anybody  of  the 
Identity  of  the  chattels  with  those  in  the 
possession  and  use  of  G.  K.  Hassenplug? 
If,  as  contended,  the  mortgage  and  recording 
wore  notice,  tiiey  would  be  no  notice  that 
they  were  the  goods  In  controversy ;  the  le- 
gal mppoaltion  being  that  possession  was  in 
the  mortgagor. 
Tb»  Judgment  will  be  afflrmed. 


Colo.  A.  «0 

BOARD  OP  COM'BS  OF  PITKIN  COUNTY 
T.  LAW. 

lOenrt  <rf  Appeals  of  Colorado.  May  22.  18^) 
Rbmotal  or  Pauper— Pbfaltt. 
Coder  Gen.  St  I  ^7,  provldlog  a  pen- 
alty for  briogtag  and  leariag  any  pauper  In 
any  eountr  of  the  state,  such  penalty  to  be  re- 
eoTered  by  the  county  into  which  the  panper 
to  bronght,  to  entitle  a  eonnty  to  reeoTer  such 
pMiaity  it  mast  appear  that  the  person  broojrht 
into  the  county  was  a  pauper,  within  the  legal 
definition  of  the  word;  that  he  had  a  legal 
domicile  In  the  coanty  from  which  be  was  re- 
mored,  and  not  In  the  coanty  to  which  he 
was  takeo;  and  tlut  the  person  charged  with 
bringing  him  Into  the  county  had  Imowledge 
of  theee  facts. 

Error  to  district  court,  Pitkin  county. 
Action  by  the  board  of  county  oommla- 
donen  of  PUkln  county  against  John  Law 


to  reeorer  a  penalty  inia«r  s  fltetnttL  Jndff> 
ment  was  roidered  for  daliBOdtiit»  and  plal»< 
tiff  appeBlfc  Affirmed. 

WUson  <8e  Salmon,  tw  ^ntlff  In  error. 
PhUip  CParreU  and  Daniel  B.  Fuki,  for 
defendant  In  errw. 

BBBD,  J.  This  action  was  brought  to  re- 
cover a  penalty  of  $200  for  an  alleged  vi- 
olation of  the  provlfllons  of  sectS«i  2537, 
Oen.  St,  as  follows:  "If  any  person  shall 
bring  and  leave  any  pauper  or  paupers  in 
any  county  In  this  state,  wherein  such  pau- 
per is  not  lawfully  settled,  knowiug  him  or 
them  to  be  paupers,  he  shall  forfeit  and  pay 
the  sum  of  two  hundred  dollars  tor  every 
such  offense,  to  be  sued  for  and  recovered, 
by  and  to  the  use  of  such  county,  by  action 
of  debt,  before  any  court  having  competent 
Jurisdiction;  and  the  suit  may  be  brought 
in  the  county  where  the  pauper  was  so 
brought  and  left,  and  the  process  may  be 
directed  to,  and  served  by,  any  proper  offlcw 
in  any  county  in  this  state."  Prior  to  Co 
tober  10.  1800.  Ellen  Orandall  was  a  resi- 
dent of  Aspen,  Pitkin  county,  and.  It  ap- 
pears, had  been  self-supporting;  had  a 
daughter  married  and  settled  at  that  place. 
About  the  date  mentioned,  she  sold  out  her 
Umited  effectB,  receiving  'about  $40.  She 
and  Mrs.  Skane  went  to  Leadvllle,  Lake 
county,  opened  a  laundry,  and  prosecuted 
the  bu^eas  until  the  latter  part  of  Janu- 
ary, 1891,  or  first  of  February,  when  she 
was  taken  sick,  used  up  her  means,  and 
applied  to  the  county  authoritiea  for  assist- 
ance. Defendant  was  the  officer  In  charge 
of  the  charity  department  Some  time, 
probably  early,  in  February  she  applied  to 
the  defendant  for  transportation  to  Aspon, 
which  she  obtained,  visited  her  daughter 
for  a  day  or  two,  then  applied  to  the  ofiicer 
of  Pitkin  county  for  assistance,  was  by  him 
sent  bock  to  Lake  county,  where  she  re- 
mained until  March  4th,  when  she  again 
applied  to  the  defendant,  and  obtained 
transportation  back  to  A^^en.  After  her 
retom  ah^  became  a  Charge  upon  the  county 
of  Pitkin,  and  this  mdt  was  brought  It 
was  tried  by  the  court  without  a  Jury,  result- 
ing in  a  Judgment  fbr  tha  defoidant,  and 
thla  appeal  prosecuted. 

The  statute  is  penal,  and  must  be  strictiy 
construed.  The  obvious  Intoitlon  of  the  le^ 
Lslature  was  to  punish  any  person  who  Imow- 
in^y  and  IntentlwiaUy  caused  a  pauper  to  bo 
token  fiwm  the  county  where  domiciled, 
and  transported  to  anolbier,  wltti  the  knowl- 
edge and  Intention  of  reeving  the  connty 
of  domldle  flrom  the  chaise  of  support,  and 
making  the  penoa  a  diarge  t^on  the  other 
county.  Jn  order  to  warrant  a  couTictiiHi 
It  must  transpire,  b^ond  controverqy,  tbat 
the  person  was  a  pauper,  within  the  legal 
definition  of  the  word;  bad  legal  domicile 
In  the  county  from  whldi  the  removal  was 
made,  and  not  In  the  coun^  to  whldi  takmi 
M  seat;  and  a  knovrtedge  of  tiieae  facta  tar 
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the  person  charged,  from  which  the  Inten- 
tion, if  not  expressed,  could  legally  be  Im- 
plied. In  all  cases  of  this  character  the  in- 
tention is  an  important  element  of  the  of- 
fense. In  this  case  the  questions  were  of 
facts,  principally,  although,  had  the  other 
facts  been  found  agsiust  the  defendant,  the 
question  of  domicile  might  have  required  a 
determination.  The  testimony  upon  one  im- 
portant point  was  conflicting;  the  defendant 
and  his  assistant  testifying  to  the  wotnan's 
Btatement  that,  having  a  daughter  and 
friends  in  Aspen,  she  would  not  become  a 
public  diarge.  This  was  denied  by  the 
woman  Crandall;  otherwise,  there  was  no 
material  conflict  of  evidence.  The  evidence 
was  not  snffldently  conclusive  and  determi- 
nate to  establish  the  statutory  otfense.  The 
finding  and  Judgment  of  the  court  should 
not  tM  disturbed.  Judgment  affirmed. 


as  Colo.  29S)  ■ 

WTATT  et  al.  t.  LABIMBB  ft  WBLD  IB- 
BIGATION  CO.  et  al. 

^□preme  Court  of  Colorado.  March  21,  1S93.) 

Ibrioation  COMPAHixa— Watsr-Riobt  Co,VTRACT3 
— COXSTRUCTION  —  ESCBSSIVfi  DISPOSITION— lil- 

JONcTio^  —  CoHPLAiHT  —  Appeal  t<>  Scprbmb 
Court— Jdhisdiction  — Frbkquld— What  Cos- 

8TJTCTB8. 

1.  Where  holders  of  water  rights  acquired 
from  an  irrigation  company  sue  to  enjoin  the 
company  from  disposing  of  stich  rights  to  an 
amount  in  excess  of  its  capacity  to  supply  wa- 
ter, in  violation  of  such  contracts,  no  consUta- 
tional  question  is  involved  which  will  give  the 
unpreme  court  Jurisdiction  of  an  appeal  thereof, 
under  Laws  iSdl,  p.  118.  i  1,  (act  establishing 
the  court  of  appeals,)  which  provides  that  no 
appeal  to  the  supreme  court  will  lie  unless  the 
judgment  exceeds  $2,500,  except  where  the 
construction  of  a  provision  of  the  state  or  Unit- 
ed States  constitution  is  necessary  to  the  deter^ 
mlnation  of  the  case. 

2.  Laws  1801,  p.  118,  fi  1,  provides  that  the 
limitation  of  the  right  of  appeal  to  the  supreme 
court,  to  cases  wherein  the  judgment  exceeds 
$2,500,  shall  not  apply  where  the  matter  in 
controversy  "relates'^  to  a  franchise  or  freehold. 
Section  4,  subd.  3,  provides  that  the  court  of 
appeals  shell  have  jurisdiction,  not  final.  In 
cases  where  the  controversy  "involves"  a  fran- 
chise or  freehold.  Section  15  provides  that  ap- 
peals will  lie  to  review  every  final  judcment  of 
the  court  of  appeals  in  cases  which  might  have 
been  taken  for  review  to  the  supreme  court  in 
the  first  instance.  Code  1887,  p.  20G,  $  S8S, 
provides  that  appeals  to  the  supreme  court  from 
the  district  court  shall  be  a'lowod  in  all  cases 
which  "relate"  to  a  franchise  or  freehold.  Beld, 
that  the  word  "involve,"  as  used  in  section  4, 
subd.  3,  Is  synonymous  with  the  word  "relate," 
and  that  the  supreme  court  has  jurisdiction 
of  appeals  in  actions  which  "relate  to  a  free- 
hold. 

3.  A  water  right  acquired  by  a  user  of  wa- 
ter under  a  contract  with  an  irrigation  compa- 
ny, being  an  easement  in  the  ditch,  is  an  incor- 
poreal hereditament  descendible  by  inheritance 
to  the  owner's  heirs,  and  constitutes  a  freehold 
estate. 

4.  Where  holders  of  water  rishts  acquired 
from  an  irrigation  company  under  contracts 
therewith  bring  an  action  to  enjoin  the  company 
from  disposing  of  such  rights  to  an  amount  in 
excess  of  its  capacity  to  supply  water,  and  al- 
lege that  they  have  a  right  to  have  a  certain 
Quantity  of  water  flow  throagft  d^endan^s 


ditch,  a  diminution  of  which  ts  threatened,  snch 
action  relates  to  a  fre^old.  and  the  sumeme 
court  has  jurisdiction  of  an  appeal  thereof  from 
the  court  of  appeals. 

6.  In  such  action  the  complaint  alletred 
that  the  estimated  carrying  rapacity  of  defpiid- 
nnt's  canal  was  500  water  rights  of  1.44  cubic 
feet  eaeh  per  second,  and  that  defendant  had 
sold  certain  of  such  riehts  to  plaintiffs  under 
writteh  contracts  whldi  provided  that,  when 
the  company  had  sold  water  rights  equal  to  the 
"estimated  capacity**  of  its  canal,  stock  should 
be  delivered  to  each  purcha  ser,  that  the  com- 
pany should  not  be  liable  for  deficiency  in  the 
supply  of  water  from  natural  causes;  and  that 
if,  from  causes  beyond  Its  control  the  supply 
should  be  unequal  to  the  "estimated  capnclty 
of  the  canal,  or  if  "the  supply"  shall  be  insuffl- 
cient  "to  furnish"  the  stipulated  amount,  de- 
fendant might  prorate  the  water  among  the 
holders;  also,  that  360  1-2  of  such  righta  had 
been  sold;  that  by  reason  of  prior  appronria- 
tiona  of  water  of  the  stream  supplying  defend- 
ant's canal  the  supply  of  water  was  Insuffident 
to  furnish  each  holder  1.44  cubic  feet  per  sec- 
ond; that  for  two  or  more  years  defendant 
has  repeatedly  refused  to  dispose  of  additional 
water  rights,  and  admitted  that  It  could  not  do 
so  without  violating  Its  duty  to  present  owners, 
but  that  defendant  was  now  about  to  sell  a 
large  number  of  additional  rishts.  Held,  that 
"estimated  capacity"  meant  and  referred  to  the 
supply  of  water,  and  not  t^  the  carryiag  capac- 
ity of  the  canal,  and,  it  being  alleged  that  the 
water  rights  sold  exceeded  such  supply.  It  was 
error  to  sustain  a  demurrer  to  the  complaint. 
29  Pac.  Rep.  906.  reversed. 

Q..  Since  if,  by  the  terms  of  such  contracto, 
defendant  has  the  right  to  dispose  of  definite 
water  righta,  and  by  ambiguous  subsequent  pro- 
visions reserves  the  power  to  render  the  rights 
uncertain  in  quantity  by  disposing  of  water 
rights  admittedly  in  excess  of  its  ability  to  fnr- 
niah  water,  such  provisions  are  inequitable,  and 
by  construing  the  words  "estimated  capacity" 
to  mean  the  supply  of  water,  such  provisions  are 
legal,  the  latter  construction  must  obtain. 

7.  Where  it  appears  that  the  contracts  for 
such  water  rights  were  written  on  printed 
blanks  prepared  by  defendant,  any  provisions 
therein  of  doobtfni  Import  must  be  construed 
most  strongly  against  the  company. 

Appeal  from  court  of  appenla. 

Action  by  David  C.  Wyatt  and  others 
against  the  Larimer  &  Wdd  Irrigation  Com- 
pany and  others  for  an  tnjonctlon.  From  the 
Judgment  of  the  court  of  appeals  (29  l*a& 
Rep.  906)  affirming  an  order  snstalulng  a 
domnrrer  to  the  complaint,  plaintiffs  ApiH*ti], 
Reversed. 

The  other  facta  folly  appear  in  the  follow- 
ing statement  by  60DDARD,  J.: 

The  appellants,  sning  for  themselves,  and 
also  on  bdialf  of  all  other  nsers  at  water 
except  the  defendants,  who  obtain  their  sup- 
ply from  the  canal  of  defendant,  Iho  lAri- 
mer  &  Weld  Irrigation  Company  by  vlrlae 
of  the  water-right  contracts  issueil  by  snld 
company,  brought  tlds  action  in  tbe  dbttrict 
court  of  Weld  county  to  mjoin  the  comimny 
from  selling  additional  water  rights,  or  en- 
tering into  further  water-right  contracts  pro- 
\  Iding  for  the  prorating  of  the  water  flowing 
in  Its  canaL  The  complaint  Is  In  substance 
ns  follows:  Tluit  the  Larimer  &  Weld  Irri- 
gation Company  was  duly  Incorporated,  pur- 
suant to  the  laws  of  this  state,  as  a  ditch 
company,  and  a  carrier  of  water  for  Irriga- 
tion, in  the  month  of  March,  1879.   That  it 
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acquired  hn  old  ditch  known  as  *'Ganal  No. 
10,"  In  Larimer  cowitT.  and  enlarged  and  ex- 
tended the  same  dming  isra  and  1880  and 
snbseqnent  yeara,  and  that,  aa  so  enlai^Ked,  It 
la  now  known  aa  the  "Larimer  ft  Weld  Irri- 
gation CanaL"  That  ll  has  for  many  jrears 
paat,  by  means  of  soch  canal,  diverted  water 
from  the  Cache  la  Pondre  river  at  Its  head- 
gate  In  Larimer  county,  and  distributed  the 
water  so  accumulated  among  the  coosumers 
and  approprlators  who  own  land  along  the 
Une  of  the  canal,  capable  of  irrigation  there- 
from, and  who  hare  entered  into  writtoa 
contracts  with  the  company  concerning  such 
water  delivery.  "That  all  written  contracts 
or  agreements  for  water  rl^ts  made  by  the 
defendant  the  Larimer  ft  Wdd  Irrigation 
Company  with  water  consumers  and  appro- 
priators  under  the  line  of  said  canal  have 
mentioned,  as  a  nnlt  of  cranparison  and 
measurement,  what  Is  known  aa  an  '80-acre 
water  ri^t,*  which  Is  defined  In  all  stjch 
contracte  aa  one  and  forty-four  one-hnn- 
dredths  cubic  feet  of  water  per  second  flow- 
ing over  a  weir  at  one  of  the  lateral  bead 
gates  along  the  line  of  said  defendant's  ca- 
nal; said  amount  of  water  to  be  used  during 
the  Irrigating  seasons,  or  so  long  as  needed 
during  such  seasons  for  the  proper  irriga- 
tion of  eighty  acres  of  land."  T^t  In  1879, 
upon  the  acquisition  of  canal  No.  10,  the 
company  entered  into  contracts  with  the  per- 
sons who  had  acquired  vested  appropria- 
tions by  virtue  of  user  of  water  therefrom, 
expressly  recognizing  and  confirming  their 
rights  to  the  continued  use  of  water  from 
defendant's  canal.  In  the  aggregate,  of  29% 
80-acre  water  rights,  and  allowing  the  own- 
ers of  sudi  rights  to  divert  the  full  quota  of 
water  appertaining  thereto,  and  without  pro- 
rating with  other  owners  of  water  rights  in 
the  canal  In  times  of  scarcity.  That  snch 
contracts  for  the  preferred  20%  water  rights 
are  still  outstanding.  That  the  defendant, 
In  addition  to  such  contracts,  did,  for  valua- 
ble considerations,  from  1880  to  1888,  enter 
Into  written  contracts,  with  other  users  of 
water  In  possesion  of  land  lying  under  said 
canal,  all  of  which  are  in  full  force  and  out- 
standing, and  amounting  In  the  aggregate  to 
292%  80-acre  water  rights,  whereby  It  agreed 
perpetually,  during  the  irrigating  seasons,  to 
deliver  water  to  said  parties.  That  said  wa- 
ter rights  are  owned  and  controlled  as  fol- 
lows: FIfty-Fix  by  the  defendant  B.  H.  Ba- 
ton: 24  by  David  C.  Wyatt,  Demosthenes  B. 
Wyatt,  and  Lewis  L.  Wyatt;  2  by  Hei^ 
bert  J.  Thompson;  and  the  remaining  210% 
are  owned  by  other  consumers,  who  have  a 
common  and  general  interest  with  plaintiffs 
in  tbe  distribution  of  water  In  defendant's 
canal,  and  In  whose  b^iolf  the  action  is 
also  brought  That  they  and  plaintiffs,  dur- 
ing each  and  eveiy  irrigating  season  since 
Ihelr  rights  were  acquired,  have  engaged  In 
ctdtlvatlng  and  raising  crops,  and  used  and 
appropriated  all  the  water  appropriated  to 
them  in  pursuance  of  such  contract;  have 
v.33i'.no.3— 10 


promptly  paid  all  assessments  levied  by  de- 
fendant company;  and  have  la  all  respects 
complied  with  the  terms  of  their  contract. 
"That  each  of  the  tertxai  written  contracts 
Altered  into  by  and  between  the  defendant 
tbe  Larimer  ft  Irrigation  Company 

of  the  one  part,  and  the  respective  water- 
right  owners  of  the  other  part,  has  been 
written  upon  a  certain  r^nilar  printed  blank 
form  of  contract,  and  each  of  said  contracts 
contains  tbe  following  printed  oondltlonB,  to 
wit:  '(6)  Tlie  said  company  agrees  tliat 
when  it  shall  have  sold  and  have  outstanding 
and  in  force  a  number  of  water  rights  equal 
to  the  estimated  capacity  of  ilie  conip.my's 
canal  to  fmrnlsh  water.  It  will  then  issue  and 
deliver  to  the  bolder  of  each  water  right 
who  shall  have  complied  with  the  terms  and 
conditions  of  this  contract,  without  further 
consideration,  four  ^rcs  of  the  stock  of 
said  company  for  every  water  right  hereby 
sold,  which  the  purchaser  hereof  agrees  to 
accept  (7)  It  Is  hereby  distinctly  undoF' 
stood  and  agreed  by  and  between  the  parties 
hereto  that  In  case  the  canal  of  snid  com- 
imny  shall  be  unable  to  carry  and  dlsrrlbuto 
a  volume  of  water  equal  to  Its  estltnattHl  ca* 
padty.  dther  from  casual  or  unfored(>en  or 
unavoidable  accident,  or  If  the  volume  of 
water  prove  Insitffldent  from  drout]t,or  from 
any  other  cause  beyond  tbe  control  of  said 
company,  the  company  shall  not  be  liable  in 
any  way  for  the  shortness  or  deficiency  of 
supply  occasioned  by  any  of  sold  canses. 
(8)  It  is  further  agreed  that  If  by  reason 
of  any  causes  the  supply  of  water  shall  be 
Insufficient  to  fill  and  flow  through  said  ca- 
nal, according  to  Its  estimated  capacity,  or  if 
from  any  other  cause,  as  afoiesald,  beyond 
the  control  of  said  company,  tbe  supply  shall 
be  Insufficient  to  furnish  an  amount  equal 
to  all  the  water  rights  then  outstanding,  the 
said  company  shall  have  the  right  to  dis- 
tribute such  water  as  may  flow  through  said 
canal  to  the  holdera  of  such  water  rights 
pro  rata;  and,  for  the  purpose  of  so  doing, 
may  establish  and  enforce  such  rules  and 
regulations  as  It  may  deem  necessary  or  ex- 
pedi^t' "  That  In  addition  to  the  water- 
right  contracts  mentioned,  the  defendant 
company  did  allow  B.  H.  Baton,  prior  to 
1889,  to  use  40  additional  80-acre  water 
rights  on  his  land,  for  which  no  written  con- 
tract was  entered  -into  by  them,  and  for 
which  no  consideration  was  paid,  but  were 
80  used  that  vested  appropriations  would  ac- 
crue In  connection  therewith,  and  that  such 
water  rights  should  ultimately  be  applied  to 
tbe  irrigation  of  certain  lands  belonging  to 
'defendant  the  Colorado  Mortgage  &  Invest- 
ment Company  of  London.  Limited;  and  that 
prior  to  1889  defendant  allowed  certain  ten- 
ants of  the  Colorado  Mortgage  ft  Investment 
Company  of  London,  Limited,  to  use  for 
irrigation  purposes  four  additional  water 
rights  upon  its  land.  That  all  the  water 
diverted  from  the  Cache  la  Poudre  river 
by  means  of  defendant's  canal  at  any  ttmu 
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has  bean  used  for  the  Irrigation  of  land  Iy> 
iag  under  said  canal,  by  the  owners  and 
iisers  of  the  water  rights  before  mentioned, 
and  only  by  them.  That  prior  to  1889  all 
the  water  flowing  In  the  Cache  la  Poudre 
river  during  the  irrigation  season  was  actu- 
ally diverted  and  appropriated  to  beneficial 
purposes  by  means  of  several  ditches  sup- 
plied therefrom,  except  during  the  epriug 
floods.  That  by  reason  of  prior  appropria- 
tions from  said  river  the  defendant  irriga- 
tion company  has  been  unable  to  deliver  to 
the  respective  water-right  owners  under  its 
canal  water  to  the  extent  of  1.44  cubic  feet 
per  second  to  each  water  right,  tboagh  actu- 
ally needed  for  IrrigaHon  by  all  of  the  i-e- 
spectlve  owners  and  users,  and  has  proratt^ 
all  the  water  which  It  was  allowed  to  di- 
vert among  Its  water-ri«ht  owners  pursu- 
ant to  the  stipulation  and  conditions  con- 
tained In  its  water-right  contracts;  and  that 
such  owners  have  acquiesced  in  such  pro 
rata  distribution  to  the  extent  of  the  siild 
3G6^  water  rights.  Hiat  there  Is  not  suffi- 
cient water,  not  otherwise  Appropriated,  to 
enable  defendant  Irrigation  company  to  dis- 
pose of  any  more  water  rights  from  and 
under  its  canaL  That  It  has  already  dis- 
posed of  water  rights  equal  to,  and  in  ex- 
cess of,  its  abUlty  to  furnish  water.  That 
the  irrigation  company,  for  two  years  past, 
has  refused  to  execute  additional  contracts, 
Uiough  often  requested  to  do  so  by  divers 
persons;  and,  except  for  the  wrongful  con- 
spiracy hereinafter  set  forth,  has  persist- 
ently and  consistently,  through  Its  authorized 
agents,  admitted  that  it  could  not  dispose 
of  any  more  water  rights  without  violating 
its  duty  to  the  present  water-right  owners. 
That  the  Colorado  Mortgage  &  Investment 
Company  -of  London,  Limited,  own  G,S41 
acres  of  arid  land  under  the  canal  that  has 
never  been  Irrigated.  That  the  managers  of 
this  company  and  the  defendant  Eaton  con- 
stitute the  board  of  directors  of  the  irriga- 
tion company.  That  Eaton  Is  largely  indebt- 
ed to  said  investment  company  and  the  irri- 
gation company.  That  he  (Eaton)  has  pro- 
posed to  the  defendant  companies  that.  If 
they  will  sell  to  him  a  large  number  of  80- 
acre  water  rights,  not  less  than  50  or  more 
than  128,  In  addition  to  his  outstanding  writ- 
ten contracts  for  the  56  water  rights  now  In 
his  name,  and  also  40  water  rights  which  he 
has  been  using,  which  new  water-right  con- 
tract shall  contain  the  same  terms  and  con- 
ditions as  to  prorating  and  the  right  to  stock 
as  are  provided  ft>r  in  the  contracts  of  plain- 
tiffs and  others  similarly  situated,  that  he 
will  buy  the  6,341  acres  of  land  from  the 
Colorado  Mortgage  &  Investmoit  Company 
of  London,  Limited,  and  fhnt  means  of 
said  property  be  wUI  be  enaUed  to  borrow 
large  sums  of  m<m^,  and  be  hereby  able 
to  pay  his  Indebtedness  to  said  companies. 
That  the  said  defendants  have  conspired  and 
confederated  together  for  the  purpose  of  car- 
rying out  fbB  plans  aforesaid,  and  do  now 


threaten,  Otid.  unless  restrained  by  Injonc- 
Hon,  will  cause  to  be  issued  by  defendant 
irrigation  company  to  defendant  Baton,  a 
large  number  of  water-rl^t  contracts  in  ct- 
eess  of  the  386^  which  have  heretofore  been 
used  and  appropriated;  and  will,  unless  so 
restrained,  prorate  the  water  among  addi- 
tional water  rights  to  those  now  outstanding, 
and  deprive  plaintiffs  and  other  water-right 
owners  of  a  very  material  portion  of  the 
water  rights  they  have  for  years  benefldally 
used  and  are  entitled  to  rec^ve,  and  pei-ma- 
nently  diminish  the  value  of  said  water 
rights,  and  cause  said  plaintiffs  irreparable 
tnjuiy.  Prays  tliat  defendants  be  enjoined 
from  carrying  out  this  conspiracy,  and  from 
issuing  any  water  rights  in  excess  of  the 
366^  now  outstanding,  and  from  prorating 
any  of  the  water  flowing  in  its  canal  at  any 
time  when  there  is  not  sufficient  water  to 
furnish  1.44  cubic  feet  per  second  for  each 
SO-acre  water  right  among  any  other  or  ad(U- 
tlonal  water  rights  in  excess  of  the  36G^ 

To  this  complaint  defendants  flled  general 
and  special  demurrers.  The  special  grounds 
of  demurrer  were  overruled,  general  demur- 
rer sustained,  and  action  dismissed  by  the 
district  couit  From  this  judgment  plain- 
tiffs appealed  to  the  court  of  appeals,  where- 
in the  judgment  of  the  district  court  was 
affirmed.  29  Pac.  Rep.  90a  Plaintiffs  bring 
the  case  into  this  court  on  appeal  from  that 
judgment,  predicating  their  right  to  such 
appeal  upon  the  ground  that  the  action  re- 
lates to  a  freehold  and  franchise,  and  that 
the  construction  of  constitutional  provisions 
is  necessary  to  the  determination  of  the 
case.  Appellees  deny  th^  right  to  an  ap- 
peal, and  insist  that  the  action  does  not 
fall  wHhin  the  enumerated  category  of  ac- 
tions in  which  an  appeal  Is  allowed  from 
the  court  of  appeals  1x>  the  supreme  court, 
and  move  to  dismiss  the  appeal  for  want 
of  Jurisdiction.  The  following  statutory  pro- 
visions in  the  act  establishing  the  coTirt  of 
appeals  (page  118,  Laws  1891)  confer  and 
regulate  the  right  to  appeal  from  Judgmrats 
of  the  court  of  appeals  to  this  court  "Sec- 
tion 1,  No  writ  of  error  from  or  appeal  to 
the  supreme  court  shall  lie  to  review  the 
final  judgment  of  any  inferior  comt,  unless 
the  Judgment,  or,  in  replevin,  the  value 
found,  exceeds  two  thousand  five  hundred 
dollars,  exclusive  of  costs:  provided,  this 
UmltaUou  shall  not  apply  where  the  matter 
in  controversy  relates  to  a  franclilse  or  free- 
hold, nor  where  the  construction  of  a  pro- 
vision of  the  constitution  of  the  state  or  of 
the  United  States  la  necessary  to  the  de- 
termination of  a  case.  •  •  •  Sec  4.  *  •  • 
Third.  It  shall  have  jurisdiction,  not  final, 
in  cases  where  the  controversy  Involves  a 
franchise  or  freehold,  or  where  the  con- 
struction vet  a  provision  of  the  constitution 
of  the  state  or  of  the  United  States  is  necca- 
Boiy  to  the  decision  of  tbe  case.  *  •  • 
Sec.  16.  Writs  of  error  from  or  appeals 
to  the  supreme  court  shall  lie  to  review 


Digitized  by  Google 


Colo.) 


WrATT  v.  LARIMER  & 


WELD  IRRIGATION  CO. 


147 


every  final  Judgment  of  the  court  of  ap- 
peals In  cases  which,  under  this  act,  might 
hare  been  taken  for  review  to  the  supreme 
court  In  the  first.  Instance."  The  right  of 
appeal  to  this  court  from  the  district  courts 
Is  provided  by  section  388,  p.  206.  Code  18S7: 
"Sec.  388.  Appeals  to  the  supreme  court 
from  the  district  court  •  •  •  shall  be  al- 
lowed in  all  cases  where  the  Judgment  or 
decree  appealed  from  be  final,  and  shall 
amount,  exclndve  of  costs,  to  the  sum  of 
one  hundred  dollan«  or  relate  to  a  tranddse 
or  fre^idd." 

Winard  Teller  and  H.  N.  Haynes,  for 
appeUants.  J.  W.  McOreeiy  and  Hu&i  But- 
ler, for  api>ellee8. 

GODDARD,  J.,  (after  stathig  the  facts.) 
The  right  to  the  relief  demanded  In  this  ac- 
tion Is  predicated  upon,  and  must  be  deter- 
mined by,  the  terms  of  the  contracts  en- 
tered' Into  by  the  respective  parties;  and, 
while  those  contractual  rights  are  analogous 
to  the  rights  guarantied  by  the  constitution 
to  appropriators  of  water,  the  action  In- 
volves only  the  construction  of  private  con- 
tracts between  the  ditch  company  and  the 
plaintiffs,  and  no  constitutional  question  is 
involved  in  the  ded^on  of  the  case.  The 
Jurisdiction  of  this  court  by  appeal,  there- 
fore, depends  solely  yjpon  the  question 
whether  the  action  relates  to  a  freehold. 
It  is  strenuously  insisted  by  counsel  for  ap- 
pellees that  an  action  must  Involve  a  free- 
hold to  enable  this  court  to  entertain  juris- 
diction, basing  -this  claim  upon  the  third 
subdivision  of  section  4  of  the  act  establish- 
ing the  court  of  appeals,  above  dted.  When 
ccmstnied  with  other  sections  of  the  act, 
we  think  the  word  "InTolve,"  aa  used  in 
ttiat  section,  must  be  held  tc^be  synonyinous 
with  the  word  "relate,"  and  the  Jurisdiction 
€t  this  court  may  be  Invoiced  upon  an  ai>- 
peal  from  a  Judgment  of  the  district  court 
CT  of  the  court  of  appeals  In  actitms  that  re- 
late to  a  freehold.  It  Is  therefore  necessary 
to  ascertain  and  define  the  nature  and  kind 
of  property  claimed  by  plaintiffs  in  tb»  wa- 
ter rii^ts  in  questlou,  and  whether  the  na- 
ture and  extent  of  their  interests  therein 
oonstltote  freehold  estates,  and  whether 
this  action  relates  thereto.  A  freehold  is 
defined  aa  "any  estate  of  Inheritance  or  for 
life  in  ^ther  a  corporeal  or  incorporeal 
hereditament  existing  In  or  arising  from 
real  property  of  free  tenure."  2  BL  Oomm. 
104.  An  Incorporeal  hereditament  Is  "any- 
thing, the  subject  of  property  which  la 
Inheritable,  and  not  tangible  or  visible."  2 
Wood.  Lect  4.  "A  right  Issuing  out  of  a 
thing  corporate  (whether  real  or  personal) 
or  concerning  or  annexed  to  or  exerdsable 
within  the  8am&"  2  BL  Comm.  20;  3 
Washb.  Real  Prop.  401.  "Tbe  right  of  a 
party  to  have  tbB  water  of  a  stream  or 
water  course  flow  to  or  from  his  lands  or 
mm  OTer  tlie  land  of  another  Is  an  incor- 


poreal hereditament,  and  an  easement,  or 
a  praedlal  service,  as  defined  by  the  dril 
law."  Gary  v.  Daniels,  5  Mete.  (Mass.)  238. 
The  plaintiffs  allege  a  right  to  have  a  cer- 
tain quantity  of  water  fiow  through  the 
irrigation  company's  ditch.  This  right  is  an 
easement  In  the  ditch.  It  Is  a  right  annexed 
to  realty,  and.  being  a  perpetual  right,  is 
an  Incorporeal  hereditament,  descendible  by 
inheritance  to  plaintiff's  heirs,  and  hence  a 
freehold  estate.  The  subject-matter  of  the 
action  is  this  estate.  The  acts  threatened 
by  defendants  will,  if  carried  out,  materially 
diminish  this  estate  and  permanentiy  depre- 
date the  value  of  the  water  rights.  The 
object  of  the  action  being  to  enjoin  or  pre* 
vrat  such  diminution,  or,  In  other  words, 
to  preserve  the  estate  of  the  plaintiffs,  the 
necessary  result  of  the  decree  will  be,  one 
party  will  gain  and  the  other  lose  a  mate- 
rial portion  of  such  estate.  The  action, 
therefore,  relates  to  a>  freehold,  and  this 
court,  under  the  statutory  provisions  above 
dted,  has  Jurisdiction  to  review  the  judg- 
ment of  the  court  of  appeals. 

The  decision  by  the  court  of  appeals  in  this 
case  was  rendered  by  a  divided  court.  We 
are  unable  to  see  wherein  the  discussion  by 
the  learned  Judge  writing  the  majority  opin- 
ion touching  the  constitutional  status  of  irri- 
gation companies  in  this  state  was  essential 
to  the  dedsicm  of  the  qut^tlons  involved  In 
the  case;  but,  Inasmnch  as  the  views  ex- 
pressed in  that  opinion  are  so  at  Variance 
with  numerous  decisions  of  this  court,  we  feel 
impelled  to  express  our  disapproval  thereof, 
and  our  adher«ice  to  the  doctrine  heretofore 
announced  by  this  court  in  relation  to  the 
status  of  canal  companies  organized  for  the 
purpose  of  carrying  water  for  general  pur- 
poses of  Irrigatkm.  We  adhere  to  the  doc- 
trine that  such  a  canal  company  is  not  the 
proprietor  of  the  water  diverted  by  it,  but 
that  "it  must  be  regarded  as  an  Intermediate 
agency  existing  for  the  purpose  of  aiding  con- 
sumers in  the  exercise  of  their  constitotlonal 
rights,  as  wdl  as  s  private  enterprise  prose- 
cuted for  the  benefit  of  ite  owners."  Wheel- 
er V.  Irrigation  Co.,  10  C3olo.  682, 17  Foe  Rep. 
4S7:  Reservoir  Co.  v.  SoQthworth,  13  Colo. 
Ul^  21  Pac.  Rep.  1028;  Strickler  v.  City  of 
Colorado  Springs,  16  Colo.  61,  26  Pao.  Rep. 
313;  Combs  v.  Ditch  Co.,  17  Colo.  146,  28  Pac. 
Rep.  000.  The  appellante  allege  that  by  the 
terms  of  thdr  contracts,  when  tiie  company 
shall  have  outstanding  water^rtght  contracts 
Bufflclent  to  cover  the  amount  of  water  that 
the  company's  canal  Is  aUe  to  furnish,  the 
right  of  the  company  to  enter  Into  furth» 
contracts  la  at  an  end;  and  that  such  Umit 
has  been  reached.  The  cmnpany  in^ts  that 
It  has  the  ti^t  to  dL^rose  of  water  rights  np 
to  the  estimated  capacity  of  Its  canal  to  carry 
water.  The  rights  of  the  respectiTe  parties 
are.  therefore,  to  be  measured  and  deter- 
mined by  the  construction  ct  the  contracts  In 
question;  and  tiie  controvervy,  aa  above  stat 
ed.  Involves  only  their  contractual  rights. 
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The  status  of  the  defendant  company  could  j 
In  no  aspect  affect  these  rights.  Its  duty  to 
these  philntiffs  would  be  the  same  whether 
that  duty  was  to  furnish  water  under  their 
contracts  as  proprietor  or  carrier  of  water. 
It  is  advanced  In  argument  by  counsel  for  ap- 
pellees, and  asserted  In  the  opinion  of  the 
court  of  appeals,  that  the  complaint  is  obnox- 
ious to  demurrer  because  wanting  In  certain 
data  essential  to  a  fair  construction  of  the 
questions  InTolved,  in  this:  that  It  contains 
no  statement  of  the  size,  grade,  etc.;  tn  other 
words,  fails  to  state  the  cubical  dimensions 
of  defendant's  ditch,  and  also  fails  to  state 
the  adjudicated  priority  of  such  ditch.  It 
does  not  appear  to  us  that  these  matters  are 
essential  to  the  determination  of  this  contro- 
versy, but  that  the  facts  allied  fairly  pre- 
sent the  rights  of  the  respective  parties  for 
adjudication.  It  is  alleged  that  by  reason  of 
prior  appropriations  the  water  ot  the  Cache 
la  Foudre  river,  from  wtilch  the  dltoh  takes 
Its  supply,  can  furnish  water  lo  this  ditch, 
In  an  amoimt  only  equal  to  the  366Vi  water 
rights  now  outstanding  and  In  force  for  the 
past  two  years,  and  that  the  water  allotted 
to  those  rights  has  be^  required  to  Irrigate 
the  lands  they  cover;  that  there  ts  not  suffi- 
cient water  not  otherwise  appropriated  frcMu 
the  river  to  enable  d^endant  company  to  fur- 
nish any  more  water  rights;  and  that  the 
company  has  disposed  of,  and  there  ore  now 
outstanding,  water  rights  equal  to  and  In  ex- 
cess of  Its  ability  to  furnish  water.  there- 
fore, such  conditions  limit  Hie  ri^t  of  de- 
fm^nt  ccHnpany  to  dispose  of  further  rights, 
as  claimed  by  appellants,  and  tbs  company 
carries  oat  Its  admitted  purpose,  and  disposes 
of  additional  water  rights,  it  would  violate  Its 
contract  obllgatl(8U|  and  it  is  immaterial 
what  the  number  of  its  priority  may  l>e,  or 
the  size  or  dimensions  of  its  ditch.  The  ap- 
pellecs  admit  the  inability  of  the  irrigation 
company  to  furnish  water  in  excess  of  the 
water  rights  outstanding  during  the  irriga- 
tion season,  but  insist,  notwithstanding  tliat 
fact,  that  it  has  the  right  to  dispose  of  water 
rights  up  to  the  estimated  oan^ing  caimcl^ 
of  its  dltidi.  This  issue  ia  fairly  presented 
by  the  allegations  In  the  complaint. 

The  vital  and  controlling  questlcm,  there- 
fore, and  the  only  one  the  dedslon  of  which 
is  properly  Involied  by  the  issues  presented, 
is,  what  is  the  true  Intent  and  meaning  of  the 
,  contracts  entered  Into  between  the  irrigation 
company  and  these  plaintiffs?  In  order  to 
determine  this  the  terms  used  must  be  read 
in  the  Ught  of  the  circumstances  snrroandlug 
the  parties  at  the  time  of  their  execution,  the 
subject-matter  thereof,  and  the  purposes  and 
objects  to'  be  accomplished  therein.  The 
company  la  the  owner  of  the  canal  whereby 
tt  proposes  to  divert  water  from  the  Cache  la 
Foudre  river  for  the  use  of  the  formers  own- 
ing land  capable  of  being  Irrigated  therefrom. 
The  quantity  of  water  necessary  to  Irri^te  a 
given  qnantl^  of  land  was  well  understood 
by  the  contracting  parties.  Each  wat^  right 


to  be  disposed  of  Is  defined  by  the  company 
in  Its  printed  forms  as  "a  vrnier  right  to  the 
use  of  water  flowing  tlirough  the  canal  of 
said  company,  each  water' right  representing 
one  and  forty-fonr  hundredths  cubic  feet  of 
water  flowing  through  a  weir  per  sectmd.*' 
Tbte  quantity  of  water  Is  necessary  to  Irri- 
gate 80  acres  of  land.  Each  consumer,  hav- 
ing in  view  the  cultlvatioa  of  his  land,  and 
knowing  the  quantity  of  water  necessary 
therefor,  contracts  for  water  to  that  end,  and 
purchases  a  definite  numt>er  of  such  water 
rights.  That  tills  definite  quantity  may  be 
Insured  to  hini,  except  such  dlmlnufion  as 
may  arise  from  temporary  causes,  certain 
conditions  are  inserted  In  the  contracts, 
among  which  are  the  sixth,  seventh,  and 
eighth  conditions  set  out  in  the  complaint 

The  ^th  condition  provides  a  limit  t<>  the 
numlier  of  snch  vrater  rights  the  company 
may  dispose  of.  It  In  no  way  changes  or  dr- 
cumsoribes  the  water  right  as  defined  In  the 
granting  clause.  The  language  used  therein 
pertinent  to  this  Inquiry  is:  "The  company 
agrees  that  when  It  shall  have  sold  and  have 
outstanding  and  In  force  a  number  of  water 
rights  equal  to  the  estimated  capacity  of  the 
company's  canal  to  furnish  wat«"  tt  will  la> 
sue  stock,  etc.  The  controversy  arises  upm 
the  meaning  to  be  given  to  the  words  "esti- 
mated capacity  to  furnish  water."  App^ 
lees  contend  that  they  mean  the  carrying  ca^ 
pacity  of  the  canal.  Appellants  in^t  that 
tbe7  plainly  import  Its  furnishing  capacity,— 
Its  abUl^  to  supply  and  deliver  water.  It 
appears  that  some  element  of  uncertainty  ex- 
isted that  experience  was  necessary  to  de- 
cide. It  certainly  did  not  arise  from  the 
want  of  data  to  determine  the  j^yslcal  car 
pad^  of  the  canaL  Its  onblcal  cavity  was 
susceptible  of  definite  measurranent.  Its  grade 
was  easy  of  ascertainment,  and  by  mathe- 
matical compntatlou  Its  carrying  capacity 
could  be  determined,  and  no  estimate  of  that 
fact  was  necessary.  But,  since  It  appears 
from  the  allegations  of  the  complaint  that 
other  etches,  with  earlier  appropriations,  de- 
rived th^  supply  from  the  Cache  la  Pondre 
river,  it  was  a  matter  of  uncertainty  how 
much  water  could  be  obtained  by  the  com- 
pany's canal  after  tbdr  supply  hod  been 
taken;  and  the  fonfl^ilng  capacity  of  Its 
canal  could  be  ascertained  only  by  expert- 
ment,  or  estimated,— that  is,  approximated,— 
by  taking  into  consideration  all  the  factors 
upon  which  its  ability  to  furnish  water  de- 
pended, which  necessarily  Involved  taking  in- 
to consideration  the  very  material  foc^  to 
wit,  the  probable  amount  ot  water  It  could 
obtain. 

The  seventb  condition  affords  bnt  little 
aid  to  this  investigation.  It  Is  Inserted  for 
the  purpose  of  rellevii^  die  company  from 
any  liability  on  account  of  the  Inatrillty  of 
itii  canal  to  carry  and  distribute  a  volume 
of  water  equal  to  Its  "estimated  capacity" 
In  case  of  unavoidable  accident,  and  when, 
by  reason  of  drouth,  such  volume  becomes 
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iDsuffident  This  would  indicate  that  tlie 
company  recognized  an  obligation  to  deliver 
a  definite  amoiint  of  water  imder  normal 
conditions,  and  tliat  the  capacity  of  the 
canal  was  dependent  npcm  the  water  snpply. 
If,  as  contended,  the  ri^ts  acAA  were  not 
definite  rights,  and  only  represented  frac- 
tional parts  of  whatever  water  might  flow 
In  the  canal,  no  liatdlltr  could  accrue  under 
these  or  any  other  conditions,  and  this  pro- 
Tislon  was  nseless. 

The  eighth,  or  prorating,  condition  seems 
to  l)e  In  harmony  with  the  construction  we 
hive  given  to  the  sixth,  and  recognizes  the 
estimated  capacity  of  the  canal  as  limited 
by  the  supply  of  water  to  be  had  under 
permanent  and  normal  conditions,  and  recog- 
nizes the  water  rights  outstanding  as  rights 
definite  in  amount,  and,  In  the  aggregate, 
equal  to  such  supply.  Its  language  Is:  "It 
.  Is  further  agreed  that  If,  by  reason  of  any 
canses  the  supply  of  water  shall  be  insuffi- 
cient to  flU  and  flow  through  said  canal  ac- 
cording to  its  estimated  capacity,  or  if  from 
any  other  cause,  as  aforesaid,  beyond  the 
control  of  said  company,  the  supply  shall 
be  insufficient  to  furnish  an  amount  equal 
to  all  the  water  rights  then  outstanding, 
the  said  company  shall  have  the  right  to 
distribute  suc^  water  as  may  flow  through 
Its  canal  to  the  holders  of  such  water  rights 
pro  rata,"  etc  If  the  carrying  capacity  of 
the  canal  was  to  be  the  criterion.  Instead  of 
Its  famishing  capacity,  why  use  the  words 
"ratimated  capacity"  In  this  provision?  .  It 
would  have  been  enough  to  say,  "if  insuffi- 
cient to  fill  and  flow  through  said  canal;" 
but,  the  words  "estimated  capacity"  being 
used,  and  the  failure  to  supply  arisdng  from 
temporary  causes  such  an  unforeseen  acci- 
dent, drouth,  eta,  affording  the  reason  for 
prorating,  the  supply  under  normal  condi- 
tions is  the  recognized  factor  that  limits  the 
number  of  water  rights  to  be  sold,  and  meas- 
ures the  estimated  capacity  of  the  ditch  to 
furnish  water.  It  is  not  to  be  presumed  that 
tho  consumers  of  water  under  the  com- 
pany's canal,  having  In  view  the  acquirement 
of  the  use  of  water  for  a  particular  pur- 
pose, and  one  that  required  for  Its  success- 
ful accompUsiiment  a  given  quantity  of 
water,  understood  that  they  were  to  receive 
an  indefinite  fractional  part  of  the  water 
that  might  flow  through  the  irrigation  com- 
pany's canal,  Instead  of  the  definite  quan* 
tlty  specified  In  the  granting  clause  of  their 
«ontracts,  imiesa  such  understanding  Is  plain- 
ly inferable  from  the  language  used  by  the 
wntractlng  partira,  and  should  not  be  In- 
ferred from  doubtful  or  ambiguous  terms. 
If  the  company  intended  to  dispose  of  a  defl- 
nite  rumber  of  water  rights,  regardless  of 
the  amount  of  water  it  could  siu>ply*  fair 
dealing  would  require  It  to  so  specify  and 
define  the  ri^ts  soM  as  a  fractional  part 
«f  the  water  flowing  in  its  canal.  In  the 
fight  of  the  purpose,  theretore.  to  be  ac- 
complished, we  think  the  words  "estimated 


capacity,"  limited  and  modified  as  they  are 
by  the  words  ,*'to  furnish,"  must  be  con- 
strued as  meaning  the  ability  of  the  canal 
to  supply  or  d^ver  water.  W\tb  this  con- 
struction, the  contracts  In  question  are  fair, 
legal,  and  equitable.  If  appellees*  contaitl(m 
is  correct,  and  the  Irrigation  company,  by 
the  terms  of  these  contracts,  have  the  right 
to  dispose  of  definite  water  rights,  and  by 
ambiguous  expressiona  in  subsequent  pro- 
visions reserve  the  power  to  render  them 
uncertain  and  indefinite  In  quantity,  by  dis- 
posing of  water  rights  admittedly  in  excess 
of  Its  ability  to  furnish  water,  they  are  not 
only  Inequitable  and  unfair,  but  clearly  ille- 
gal, under  the  decision  of  this  court  In 
Reservoir  Co.  v.  Southworth,  13  Colo.  129, 
21  Pao.  Rep.  1028,  wherehi  It  Is  srUd:  "A 
contract  to  carry  more  water  than  has  been 
lawfully  diverted  would  be  imlawful;  and 
to  prevent  Injuries  resulting  therefrom,  or 
to  recover  damages  In  case  the  injuries  are 
suffered,  ample  legal  remedies  exist"  If 
the  terms  of  a  contract  admit  of  two  mean- 
ings, (me  of  which  would  render  the  contract 
unlawful,  and  the  other  lawful,  the  latter  con- 
structlOQ  must  be  adopted.  Blsh.  *  Cont.  { 
392.  If  it  be  conceded  that  the  term  "esti- 
mated capacity"  is,  as  used  in  these  con- 
tracts, of  doubtful  meaning,  the  appellants* 
contention  Is  sustained  by  well-settled,  rules 
of  construction.  The  printed  blanks  upon 
which  the  contracts  are  written  were  pre- 
pared, and  the  words  therein  were  selected, 
by  the  company,  and,  if  of  doubtful  import, 
must  be  taken  most  strongly  against  it, 
"Doubtful  words  and  provisions  are  to  be 
taken  most  strongly  against  the  grantor,  he 
being  supposed  to  select  the  words  which  are 
used  in  Uie  instrument"  Adams  v.  Froth- 
Ingham,  3  Mass.  36L  In  Noonan  v.  Brad- 
ley, 9  Wall.  395,  It  is  said:  "Where  doubt 
exists  as  to  the  construction  of  an  Instru- 
ment prepared  by  one  party,  upon  the  faith 
of  which  the  other  party  has  Incurred  obli- 
gations, or  parted  with  his  property,  that 
construction  should  be  adopted  which  will 
be  favorable  to  the  latter  party;  and  where 
an  Instrument  Is  susceptible  of  two  construc- 
UoDs— the  one  working  Injustice,  and  the 
other  consistent  with  the  right  of  the  case- 
that  one  should  be  favored  which  upholds 
the  right"  The  acts  of  the  company  In  re- 
lation to  these  contracts  are  persuntfve,  If 
not  of  controlling  weight,  in  their  Interpre- 
tation. It  Is  alleged  In  the  complaint  "that 
defendant  the  Larimer  &  Weld  Irrigation 
Company,  ♦  •  *  by  reason  of  the  prem- 
ises, heretofore  for  two  years  and  more 
last  past  has  refused  to  execute  any  addi- 
tional water-right  contracts,  though  often 
requested  so  to  do  by  divers  persons,  and 
except  for  the  wrongful  conspiracy  herein- 
after set  forth,  has  persistently  and  con- 
sistently, through  its  authorized  agents,  ad- 
mitted that  It  could  not  dispose  of  any  more 
water  rights  wlUiout  vtolating  Its  duty  to 
present  water  right  owners  and  users."  As 
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announced  In  McTbee  t.  Young,  13  Colo. 
80,  21  Pac.  Rep.  1014:  "In  the  cwnstructlon 
of  a  written  contract  the  intentions  of  the 
parties  are  to  be  first  sought  in  the  instru- 
ment itself.  If  the  intent  and  meaning  of 
the  parties  is  not  clearly  disclosed  by  the 
language  therein  employed,  then  competent 
evidence  bearing  on  the  construction  of  the 
Inatniment  by  the  parties  fiiemselres,  as 
by  their  acts  and  conduct  in  its  perform- 
ance, may  l>e  considered  for  the  purpose 
of  ascertaining  their  understanding  of  Its 
terms."  In  the  case  of  Chicago  t.  Sheldon, 
8  WalL  64,  It  Is  said:  "In  cases  wbwe 
the  language  used  by  the  parties  to  the  con- 
tract is  indefinite  or  ambiguous,  and  hence 
of  doubtful  construction,  the  practical  In- 
terpretation by  the  parties  themselves  Is 
entitled  to  great,  Ut  not  controlling.  Influ- 
ence." In  whatever  aspect  these  contracts 
are  omsldered,  whether  tqwn  the  plain  im- 
port of  the  language  used  oc  by  regarding 
certain  terms  as  of  doubtful  meaning,  their 
Interpretation  must  be  foTorable  to  the  con- 
t^tion  of  the  appellants. 

It  BufDdenUy  appearing  by  the  allegations 
of  the  complaint  that  appdlants  have  cer- 
tain well-defined  rights  that  will  be  materi- 
ally Impaired  If  defendants  do  the  acts 
threatened,  we  think  it  states  a  cause  of  ac- 
tion clearly  cognizable  by  a  court  of  e<iuity. 
The  demurrer  to  the  complaint  should  have 
been  overruled.  The  Judgment  of  the  court 
of  appeals  Is  reversed,  with  directions  to 
said  court  to  reverse  the  judgment  of  the 
district  court  of  Weld  coimty,  and ,  remand 
the  cause  to  that  court  for  further  proceed- 
ings In  accordance  with  this  oj^nlon. 

On  Rehearing. 

(May  16,  1893.) 
FBR  CUBIAM.  In  support  of  the  petition 
for  a  r^earing  counsel  for  appellees  Insist 
that  "the  subject-matter  of  the  action  Is 
not  an  easement  or  a  freehold  of  any  kind  or 
nature,"  and  that  to  "constitute  an  case- 
ment In  freehold  it  must  be  inseparat>ly  an- 
nexed to,  or  appurtoiaat  to,  the  estate  of 
complainant."  That  a  valid  appropriation  of 
water  from  a  natural  stream  constitntes  an 
easement  in  that  stream,  and  that  such  ease- 
ment is  an  incorporeal  hereditament,  the 
appropriation  being  In  perpetuity,  cannot 
well  be  disputed.  Washburn  in  his  work  on 
Kasementa  and  Servitudes,  In  discus^ng  the 
question  of  property  in  water,  at  page  278, 
says:  "As  forming  the  subject  of  properO't 
In  connection  with  the  realty,  water  may 
be  viewed  In  two  lights:  One,  as  oonstl- 
tntlng  one  of  the  elements  <a  which  an 
estate  is  composed,  and  ^vlng.  by  its  quali- 
ties and  susceptibilities  of  use.  a  value  to 
such  estate;  the  other,  as  b^ng  valuable 
alone  for  its  use.  to  be  enjoyed  in  connec- 
tion with  the  occupation  of  the  soil.  In  the 
latter  sense  tt  constitutes  an  Incorporeal 
hereditament,  to  which  the  term  'easement' 
Is  applied."  Angell  on  Water  Courses  (sec- 


tion 141)  uses  tills  illustration:  "If  a  miller 
or  manufacturer  purchases  the  land  itself 
over  which  the  water  runs,  it  is  evident  he 
would  then  have  a  corporeal  tenement,  and 
the  right  which  he  would  possess  in  respect 
to  his  water  course  would  be  real;  but  if  he 
should  purchase  a  water  privilege,  or  a  por- 
tion of  water  power,  without  any  part  of 
the  bed  of  t^e  river,  he,  in  that  case,  would 
gain  an  Incorporeal  hereditammt  or  ease- 
ment." The  right  acquired  to  water  by  an 
apprc^riator  under  our  system  is  of  the  same 
character  as  that  defined  bf  the  foregoing 
anthorities  as  an  Incorporeal  hereditammt 
and  easement  Hie  consumer  nnder  a  ditch 
possesses  a  like  property.  He  Is  an  appto- 
priator  £rom  the  natural  stream,  tlirough  the 
intermediate  agracy  of  the  ditch,  and  has  a 
tight  to  have  the  quantity  of  water  so  ap- 
propriated flow  in  the  natural  stream,  and 
through  the  dlteh,  for  his  use.  The  aigo- 
ment  of  counsel  for  appellees  aeema  to  us 
more  a  criticism  tumn  the  use  of  the  word 
"easement"  In  this  nmnectiou  than  an  aB< 
swer  to  the  ultimate  concludon  we  an- 
nounced as  to  the  nature  a£d  extent  of  com- 
plainants' estate  or  property.  They  say:  "It 
is  not  sufildent  for  the  purposes  of  tills  ac- 
tlmi  that  the  complainant  lie  a  part  owner 
In  the  ditch,  which,  of  course,  js  reel  estate, 
or  even  to  own  a  ri^t  therein  of  an  In- 
corporeal nature;  but  to  constltnte  such 
right  an  easement  It  must  be  audi  an  inter- 
est as  will  pass  by  a  conveyance  of  his 
farm,  as  an  appurtenant  thereto,  without 
further  descr^tloa  tbereol"  And  yet  It 
may  be  said  that  a.  water  light  does  come 
strictly  within  the  deflnltlon  g^ven  1^  coun- 
sel of  an  easement,  exc^t  that  its  source 
of  supply  and  .place  of  use  may  be  changed. 
The  natural  water  course  or  the  ^dHch  oc- 
cupies the  rdatkm  of  the  servlrat  estate, 
and  the  vei7  existence  ot  a  water  rli^t  re- 
quires a  use  whidi  consbtutes  the  dominant 
estate.  We  cannot  agree  with  the  propor- 
tion that  because  a  water  ilt^t  is  suscepti- 
ble of  bdng  changed  from  one  taracc  of  land 
to  another,  or  Its  source  of  supply  changed 
from  one  point  of  a  natural  stream  to  an- 
other, it  is  any  less  an  easement  in  tne 
stream  than  if  It  always  retained  Ite  oriig- 
inal  point  of  diversion  and  place  of  appli- 
cation. A  change  of  the  place  of  diver^tm 
or  the  place  of  use  does  not  affect  this  rigjit 
elOier  in  character  or  extent  But  the  cor- 
rectness of  the  conclusions  wo  arrived  at 
depends  not  so  muuh  upon  the  technical  use 
of  terms  as  upon  the  substantial  rii^ts 
of  complainants,  which  seems  to  us  to  be 
(d^u'ly  a  right  Incorporeal  in  its  nature,  that 
by  its  duration  constitutes  a  fireehold,  and 
tlut  this  action  relates  to  such  freehcdd.  Up- 
on a  careful  consid^utlon  of  ihe  other 
p<dnt8  so  forcibly  and  ably  presented  by 
counsel  for  appellees  we  are  still  of  thft 
opinlMi  tliat  our  views  thereon,  as  expressed 
In  our  fbrmer  opinion,  are  correct  and  the 
petition  for  rehearing  Is  denied. 
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(18  Colo,  m) 

HOAGLA.ND,  Sheriff.  T.  COLE. 

(Sopreme  Gonrt  of  Colorado.    April  3,  1803.) 

KaviBwisa  £tidbxob  on  Appeal  ^-Ikstkoctio:)* 
— Harhlbss  Kkkok. 

1.  A  cause  wtU  not  be  reviewed  apoo  the 
erideoce  where  it  clearly  appears  that  mate- 
rial erideoce  given  at  the  trial  is  not  brought 
to  the  appellate  court.  In  anch  case  the  pre- 
suDwtiou  arises  that  the  rerdict  of  the  jury, 
or  DDdiog  of  the  trial  cotirt»  was  fully  war- 
ranted. 

2.  EnoneooH  instmctlons  are  not  sntScieiit 
to  warrant  the  reversal  of  a  cause  where  tho 
evidence  is  «o  clear  and  so  strong  that  the  jury 
would  nut  hftv<'  been  justified  m  arrirlng  at 
any  other  verdict  than  the  one  actually  ren- 
dered, and  this  rule  oralies' to  a  case  where 
the  appealtng  party  faifs  to  brio;  before  the 
appellate  court  material  evideoco  giTua  at  the 
trial. 

(SynabuB  by  die  Court.) 
Appeal  from  district  ooort,  Arapahoe  ooun- 
ty. 

Action  for  conversion  by  I^man  H.  C<^e 
ajsalnst  John  A  Hoagland.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Affirmed. 

The  other  facts  ftUly  appear  in  the  follow- 
ing statement  by  ELLIOTT.  J.: 

When  the  cause  of  action  herrfn  arose,  and 
long  prior  thereto,  the  plaintiff.  Cole,  was 
the  owner  of  a  lai^  ranch,  containing  about 
900  acres,  situate  in  Jefferson  county,  Colo. 
In  the  fall  of  18S7,  Cole  leased  the  ranch  to 
one  Banning  for  a  term  of  three  years  from 
November  1,  1887..  to  November  1,  1800. 
Among  other  things,  it  was  stipulated  that 
Banning  should  go  upon  the  premises,  take, 
use,  and  care  for  the  personal  property  men- 
tioned in  the  lease,  and  farm  and  work  said 
ranch  In  a,  good,  workmanlllce  manner;  that 
he  should  proiierly  care  for  and  Irrigate  the 
alfalfa  and  other  crops  upon  said  ranch; 
that  he  should  put  in  the  necessary  crops, 
cut,  core  for,  and  cure  the  same;  and  that 
he  should  In  all  things  be  diligent  and  faith- 
ful in  the  management  and  operation  of  said 
ranch.  For  the  use  of  the  ranch  and  of  the 
personal  property  It  was  agreed  that  Banning 
should  pay  and  turn  over  to  plaintiff  one- 
half  of  all  that  was  raised  upon  the  ranch; 
that  such  grasses,  hay,  or  alfalfa  as  might  be 
necessary  to  feed  the  cattle  upon  the  ranch 
should  be  fed  before  the  division;  and  that 
after  such  feeding  the  hay  should  be  cut 
and  stacked  upon  the  ranch  in  a  good,  work- 
nuudlke  manner,  and  should  be  equally  di- 
vided between  the  parties  to  the  lease  In 
such  a  way  and  manner  as  they  should  agree 
at  the  time  of  the  division.  The  lease  con- 
tained ftirther  stipulations  In  reference  to 
the  baling  and  disposal  of  the  hay;  the  in- 
crease of  the  cattle;  the  furnishing  of  the 
seed  for  sowing;  the  sale  of  eggs,  milk,  but- 
ter, and  other  farm  products;  and  the  divi- 
sion of  the  same,  or  the  proceeds  thereof.  By 
the  terms  of  the  lease,  plaintiff  was  to  re- 
ceive as  rent  a  ceruln  share  of  the  products 
of  the  ranch.  In  kin<!,  but  nothing  In  money. 
It  was  farther  sdpulated  in  the  lease  that 
Bfftmiwg  i^ould  not  underlet  the  premlsis. 


nor  any  part  thereof,  nor  asa^  fhe  lease, 
without  the  written  consmt  ot  phiinttff. 
Plaintiff  reserved  the  use  of  a  sleeping  room 
over  the  granary,  and  also  the  right,  for 
himself  and  friends,  at  all  times,  to  enter 
upon  said  premises,  and  to  go  upon  the  lake 
and  catch  fish.  It  was  further  sdpulated 
that  plaintiff  might  forfeit  the  lease,  and 
re-enter  the  premises,  without  legal  procras, 
in  case  Banning  should  neglect  to  keep  and 
pei'form  his  covenants. 

Rogers,  Cu^bert  &  Ellis,  for  appellant. 
Benedict  &  Phelps,  for  appellee. 

ELLIOTT.  J.,  (after  stating  the  facta.) 
This  was  an  action  in  the  nature  of  trespass 
de  bonis  a^ortatls,  at  commtm  law.  In  No- 
vember, 1888,  the  defendant,  Hoagland,  as 
sheriff  of  Jefferson  county,  by  virtue  of  a 
cert^Un  writ  of  attachment  against  plnintitTB 
leasee.  Banning,  seized  and  took  Into  his  pos- 
session certain  hoy  raised  and  stacked  upon 
the  ranch  of  Banning  during  his  occupancy. 
The  hay  was  attached  as  the  property  of 
Banning.  Plabitlff,  claiming  the  hay  as  his 
own.  brought  this  action  against  Hoagland 
to  recover  the  ralue  thereof.  Hoagland  Justi- 
fied t^e  seizure  under  the  writ  of  attachment, 
claiming  that  the  hay  was  the  property  of 
Banning.  Plaintiff's  claim  to  recover  is  based 
upon  two  grounds:  First  Plaintiff  claims 
that  the  so-called  lease  of  thfe  ranch  by  him- 
self to  Banning  was.  according  to  the  proper 
construction  of  Its  terms  and  conditions,  noth- 
ing more  than  a  cropping  contract;  that 
plaintiff  was  at  all  times  a  tenant  in  com- 
mon with  Banning  of  the  crops  raised  upon- 
the  ranch,  until  the  division  thereof;  and 
that  plaintiff's  moiety  in  the  hay  was  not 
subject  to  attachment  for  Banning's  debts. 
In  any  event  Second.  It  Is  claimed  By  plain- 
tiff that  some  time  before  the  levy  by  the 
sheriff.  Banning  had  actually  sold  and  de- 
Uvered  possesion  of  the  hay  to  plamtiff,  and 
that  plaintiff  had  been  In  the  actual  and 
continued  possession  thereof  from  the  time  of 
such  sale  up  to  and  inclndlng  the  time  of  the 
levy. 

The  first  ground  claimed  by  plaintiff,  as 
above  stated,  Involves  questions  of  law  of 
great  practical  importance  to  owners,  as  well 
as  occupiers  and  tillers,  of  the  stdl.  It  In- 
volves questions  upon  which  different  courts 
have  expressed  different  opinions  imder  sim- 
ilar, as  well  as  varying,  circumstances.  The 
questions  thus  presented  have  been  ably  dis- 
cussed in  the  briefs  of  coimsel,  and  upon  oral 
argument  but  the  verdict  of  the  jury  renders 
their  consideration  and  determination  unnec- 
essary. From  the  amount  of  the  verdict  it 
Is  evident  that  the  Jury  found  In  favor  of 
the  plaintiff  upon  the  second  gi*ound  clnimod 
by  blm,  as  above  stated,  and  not  upon  the 
first  ground.  On  the  trial  the  evidence  tend- 
ed to  show  that  during  the  first  year  of 
Banning's  occupancy  of  the  ranch  under  the 
lease  he  had  become  much  Indebted  to  plain- 
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tiff,  and  that,  before  the  seizure  of  the  hay 
by  the  sheriff,  Bacnins  had  Borreadered  pos- 
sesion of  the  premises  to  plaintiff,  except 
that  he  sttll  continued  to  live  In  the  house, 
kept  some  live  stock  upon  the  premiBcs,  and 
mUked  the  cows  for  plaintiff.  The  evidence 
further  tended  to  show  that  before  the  levy 
an  agreement  was  entered  Into  between 
plaintiff  and  Banning  to  the  effect  that  plain- 
tiff should  buy  Bannlng's  interest  In  the  hay 
raised  and  stacked  upon  the  ranch;  that,  be- 
fore the  levy,  plaintiff  did  buy,  and  take  ex- 
clusive possession  of,  such  hay,  including  the 
hay  levied  on,  and  continued  la  such  posses- 
sion up  to  and  including  the  time  of  the  levy, 
and  that  plaintiff  was  In  the  actual  posses- 
sion of  the  hay  when  the  sheriff  seized 
and  levied  upon  the  same.  It  Is  true  there 
was  some  evidence  of  a  contrary  tendency. 
But  where  a  cause  Is  tried  upon  the  testi- 
mony of  witnesses,  given  orally  before  tho 
court,  as  In  this  case,— accept  as  to  one  wit- 
ness,— It  Is  not  the  province  of  an  appellate 
court  to  pass  upon  mere  questions  of  con- 
flicting evidence.  Jackson  t.  Allen,  4  Colo. 
2tiS.  Furthermore,  by  a  well-settled  rule,  we 
are  precluded  from  disturbing  the  verdict  or 
Judgment  in  this  case  upon  the  evidence.  It 
clearly  appears  that  all  the  evidence  giv^n  at 
the  trial  has  not  been  brou^t  to  this  court. 
This  fact  was  noticed  In  the  printed  brief 
originally  filed  by  appellee,  as  well  as  by  the 
oral  argument  of  counsel.  The  bill  of  excep- 
tions shows  that  there  was  read  at  the  trial, 
in  behalf  of  plaintiff,  the  deposition  of  one 
A,  B.  Cole,  and  that  there  was  an  objection 
by  defendant  to  a  single  interrogatory  and 
answer  contained  in  such  deposition.  But 
nether  the  deposition  itself,  nor  any  part 
thereof,  nor  the  tendency  of  the  evidence 
therein  contained,  has  in  any  manner  been 
brought  here  for  review;  not  even  the  Inter- 
rogatory and  answer  objected  to  have  been 
brou^t  here.  In  this  state  of  the  record, 
we  cannot  pass  upon  the  objection  to  the 
Interrogatory  and  answer,  nor  can  we  review 
the  cause  upon  the  evidence.  By  other  evl- 
draice  it  appears  that  A.  B.  Cole  was  ploln- 
tiff*B  son.  It  was  through  A.  B.  Cole,  as 
ag^nt,  that  plaintiff  claimed  to  have  taken 
possession  of  the  ranch  upon  the  surrender 
thereof  by  Banning.  It  was  also  throng 
such  agent  ttiat  plaintiff  dalmed  to  have 
takCT  possession  of  the  hay  In  controversy. 
It  must  be  presumed,  therefore,  that  A.  B. 
C(Ae  was  an  Important  witness  for  plaintiff, 
and  Uiat  his  evldoice  was  material  upon  the 
merits  of  the  controversy.  Under  the  dr- 
cumstances  of  thta  case.  It  must  be  further 
presumed  tiiat  Ibe  deposition  of  A.  B.  Cole, 
In  connectlDn  with  the  other  evidenee,  was 
snfflctent  to  warrant  the  jury  In  sustaining 
plaintiffs  claim  In  every  particular,  including 
the  alleged  possession  of  the  whole  of  the 
hay  In  controverRy,  as  well  as  the  amoimt 
ood  value  thereof.  In  Watson  v.  Hahn,  1 
Colo.  40S,  Chief  Justice  HaUet  said:  "It 
does  not  appear  that  the  bill  of  exc^ttons 


contains  all  of  the  evidence  given  on  the 
trial  In  the  court  below,  and  we  will  pre- 
sume that  the  finding  of  the  court  is  correct." 
In  Martin  v.  Force,  3  Colo.  200,  where  the 
bill  of  exceptions  did  not  show  that  all  the 
evidence  was  brought  before  this  court. 
Chief  Justice  Thatcher  said:  "The  bill  of 
exceptions,  imder  our  practice  act,  which  Is 
similar  to  that  of  Dlinois,  is  to  be  regarded 
as  a  pleading  of  the  party  aggrieved;  and  if 
it  be  In  any  way  ambiguous,  uncertain,  or 
omisslve,  it  must  be  construed,  like  any  oth- 
er pleading,  most  strongly  against  the  party 
who  prepared  It."  In  Ward  v.  Wilms,  16 
Colo.  89,  27  Pac.  Rep.  247,  It  waa  said:  "The 
bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence.  Hence  we  must  presume 
that  plaintiff's  title  to  and  possession  of  the 
property  In  controversy  were  abundantly 
sustained  by  the  evidence."  A  cause  will  not 
be  reviewed  upon  the  evidence  unless  the 
whole  evidence  is  properly  certified  to  the 
appellate  court.  These  views  are  supported 
by  numerous  decisions.  Cook  v.  Hughes,  1 
Colo.  51;  Law  v.  Brinker,  6  Colo.  555; 
Schwed  V.  Robson,  12  Colo.  400,  21  Pac.  Rep. 
189;  Johnson  v.  WUey,  74  Ind.  233;  Loan  & 
Trust  Co.  V.  Bevllle,  100  Ind.  312. 

The  verdict  of  the  Jury  having  been  given 
upon  the  theory  that  plaintiff  was  the  owner 
of  all  the  hay,  by  actual  purchase  and  deliv- 
ery of  possession  before  the  levy,  we  need 
not  review  those  instructions  which  relate 
to  plaintiff's  claim  of  a  moiety  of  the  hay 
on  the  theory  that  the  lease  was  a '  mere 
cropping  contract,  and  that  plaintiff  waa  a 
tenant  in  common  with  Banning  as  to  the 
products  of  the  ranch  l>efore  the  division. 

The  charge  of  the  court  upon  the  theory  of 
plaintiff's  alleged  ownership  and  possession 
of  all  the  hay  levied  upon  stated  ^e  law  In 
clear  and  comprehensive  language,  and  with 
fairness  and  Impartiality.  It  Is  true,  some 
proper  requests  to  charge  were  not  given; 
bnt  as  was  said  In  Gaynor  v.  Clements,  16 
Colo.  211,  26  Pac.  Rep.  S24,  "The  Instruc- 
tions, as  given,  state  the  law  applicable  to 
the  controversy  Imparthilly,  and  with  sub- 
stantial accuracy.  The  InstmcttMia  refused 
were  dther  Incorrect  or  nnnecemaiy.  It  Is 
not  error  to  refuse  a  correct  Instruction,  tf 
the  substance  thereof  Is  otherwise  fiiirly  In- 
corporated In  the  charge  as  given."  The  law 
relating  to  the  sale  of  goods  and  chattels  In 
actions  of  this  kind  has  long  be«i  a  fruitful 
source  of  controversy,  and  as  the  charge  of 
the  trial  court,  in  all  matters  of  substance, 
appears  to  be  In  harmony  with  numerous 
dedfdons  of  this  court,  a  discussion  In  de- 
tail of  the  objections  thereto  Is  unneeessary. 
But  even  If  such  objections  were  w^l  found- 
ed, as  a  matter  of  technteal  abstract  law, 
they  could  not  properly  be  made  the  ground 
of  reversing  the  judgment,  as  the  record  now 
stands.  It  Is  well  settled  that  erroneous  In- 
structions are  not  sufficient  to  warrant  the 
revOTsal  of  a  cause  where  the  evidence  Is  so 
clear  and  so  strong  that  the  jury  would  not 
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have  been  justified  in  arrtving  at  any  other 
verdict  than  the  one  actually  rendered.  This 
rule  should  also  be  held  to  apply  to  a  case 
where  the  appealing  party  falls  to  bring  be- 
fore the  appellate  court  material  evidence 
^ven  at  the  trial;  for,  as  we  have  seen,  uli- 
der  such  circumstances  the  presumptioQ 
arises  that  the  verdict  was  fully  warranted. 
Upon  tills  subject  an  eminent  author  says: 
"Courts  of  error  do  not  sit  to  decide  moot 
questions,  but  to  redress  real  grievances.  It 
is  therefore  a  rule  of  nearly  all  the  courts 
that  no  judgment  will  be  reversed  on  ac- 
count of  the  saving  of  erroneous  Instructions 
unless  It  appear  probable  that  the  jury  were 
misled  by  them.  Expressions  of  this  rule 
could  be  multiplied  almost  without  limit 
llins  it  Is  said  that  instructions  faulty,  or 
technically  erroneous,  will  not  worlc  a  re- 
versal of  the  judgment  if  the  jury  were  not 
misled,  or  if,  as  a  whole,  the  case  was  fairly 
presented  to  them,  and  especially  if  their 
verdict  Is  obviously  correct.  So,  although 
an  Instruction  given  to  the  jury  contained 
matter  technically  erroneous,  yet,  if  the  ob- 
jectionable part  was  merely  superfluous,  and 
not  calculated  to  mislead,  the  judgment  wiD 
not  be  reversed  because  of  the  giving  of  it." 
2  Tfaomp.  Trials,  8  2401  et  seq.  These  views 
ore  In  harmony  with  the  legislation  of  this 
state  in  civil  cases.  Section  T8  of  the  Code 
of  Civil  Procedure  provides:  "The  court 
shall.  In  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  shall  not  affect  the  substan- 
tial ri^ts  of  the  parties,  and  no  Judgment 
diHll  be  reversed  or  affected  by  reason  of 
each  fsror  or  defect"  The  judgment  of  the 
district  court  must  be  affirmed. 

On  Rehearing. 

(May  16,  1883.) 
PBB  CURIAM.  A  rehearing  la  asked  upon 
the  ground  that  this  court  was  not  Joatifled 
In  concluding  that'the  Jury  gave  their  verdict 
for  the  whole,  and  not  for  a  moiety,  of  the 
hay  s^zed  by  the  sberiff.  Hie  verdict  was 
for  $735w  The  complaint  was  for  160  tons  of 
hay,  of  the  value  of  $1,200.  Plaintiff  was 
preset  when  the  hay  was  sdzed.  He  testi- 
fied that  he  and  the  deputy  sheriff  making 
the  levy  "coDclnded  that-  there  waa  some- 
thing in  the  iidfi^b<»4iood  of  130  tons,**  and 
such  was  tiie  quantity  stated  tn  that  officer's 
cotlflcate  of  levy.  The  lengtb.  breadth,  and 
hdght  ct  the  several  ricks  of  hay,  as  de- 
scribed In  the  certificate.  Indicate  the  same 
quantity.  Plaintiff  further  testified  that  the 
bay  was  worth  from  $7  to  $8  per  ton.  Other 
witnesses— particolai^  defendant's  witnesses 
^testified  that  the  quantity  of  hay,  and  the 
value  j>er  ton,  were  o>n8idf»ably  less  than 
the  amount  and  value  thus  testified  to  by 
Idalntiff.  No  witness  making  any  definite 
statement  as  to  quantity  or  value  placed 
the  same  above  the  figures  claimed  by  plain- 
tiff. At  the  trial,  counsel,  on  introducing 
evidence  for  defendant,  stated  that  plaintiff's 


witnesses  had  sworn  to  130  tons  as  the 
amount  of  liay  talien.  In  the  motion  for  a 
new  trial  below,  as  well  as  in  the  assign- 
ments of  error  In  this  court.  It  Is  claimed 
that  the  verdict  of  the  Jury  is  excessive.— a 
position  quite  inconsistent  with  that  assumed 
upon  this  petition  for  rehearing.  If  the  jiuy^ 
had  foxmd  for  the  largest  amount  of  hay 
taken,  as  shown  by  any  fair  consideration  of 
the  evidence,— 130  tons,— and  at  the  highest 
value  shown  by  the  evidence,— $8  per  ton,— 
their  verdict,  if  for  the  whole,  could  only 
have  been  $1,040,  and,  if  for  a  moiety,  only 
$520.  It  Is  dear,  therefore,  that  the  verdict 
in  favor  of  plaintiff  for  $735  was  not  based 
upon  his  being  eutitied  to  recover  for  a 
moiety  only.  A  verdict  for  that  sum,  based 
upon  one-half  of  the  hay  taken,  would  be 
contrary  to  any  reasonable  view  of  the  evi- 
dence. A  fair  consideration  of  the  evidence, 
however,  would  warrant  the  verdict  for  $73S, 
upon  the  basis  that  the  whole  amount  of 
hay  taken  was  105  tons,  of  the  value  of  $7 
per  ton.  The  petition  for  s  rdieailng  must 
be  denied. 

08  Colo.  38S) 

EMPIRE  LAND  &  CANAL  GO.  v.  ENGLBT 
et  al. 

(Supreme  Court  of  Colorado.    May  1,  1893.) 

Bona.  Fidk  fuucbasers — Mevbanic's  Likn — No- 
tice—Fossessjos— Assignment  OF  Jl'DOMENT. 

1.  A  purchaser  or  incumbrancer  of  prop- 
erty upon  which  a  mechanic's  lien  is  Sled  la 
chargeable  with  notice  thereof  by  virtne  of  the 
mechanic's  lien  statute  itself,  without  the  filing 
of  a  notice  of  lis  pendens.  The  enforcement 
of  mechanics'  liens  should  be  favored  by  a 
liberal  couBtmctloQ  of  the  statute. 

2.  An  assignment  of  a  judgment,  not  tn 
good  faith,  does  not  convey  title  to  the  as- 
signee. 

3.  Neither  the  possession  of,  nor  the  legal 
title  to,  the  land  upon  which  a  mechanic's  lien 
is  claimed,  is  necessarily  conclusive  of  the  me- 
chanic's or  laborer's  right  to  a  lien  upon  sutdi 
land,  or  upon  the  structure  which  he  has  con- 
structed thereon. 

(Syllabas  by  the  Court.) 

Appeal  from  district  court,  Rio  Grande 
county. 

Action  by  the  Empire  Land  &  Canal  Com- 
pany against  Eugene  Engley  and  Daniel 
R.  Smith  to  remove  a  cloud  from  titie  to 
real  property.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.  Affirmed. 

J.  P.  Brockway,  Holbrook  &  Brown,  and 
Teller  &  Orahood,  for  appellant  O.  A. 
Johnson,  D.  V.  Bums,  Adair  Wllsrai*  and 
J.  C.  Helm,  for  appellees. 

ELUOTT,  J;  The  Empire  I^nd  &  Oanal 
Company,  a  corporation,  waa  plaintiff  be- 
low. Eittgl^  and  Smith  were  d^endants. 
The  litigation  arose  as  f<dlows:  Daring  the 
latter  part  of  the  year  18^,  one  A  T. 
Clark,  also  tlie  defendant  Smith,  and  one 
John  M.  Wilson,  performed  certain  work 
In  and  about  the  construction  of  a  certain 
Irrigating  canal  in  Bio  Grande  county. 
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Plaintiff  claims  tbat  the  work  was  per- 
formed for  the  State  Land  No.  2  Canal  Com- 
pany, a  duly-organized  corporation,  and  that 
the  plaintiff,  the  Kmplre  Laud  &  Canal 
Company,  ts  the  successor  of  said  State 
I^ind  Company.  Defendants  claim  that  the 
work  was  performed  for  one  J.  S.  Stanger, 
and  that  Stanger  was  the  owner  and  held 
the  title  to  the  property  on  which  the  work 
was  performed.  In  December,  1882,  Clark 
flled  notice  claiming  a  lien  upon  said  Iriigat- 
Ing  canal  on  account  of  the  work  done  by 
him,  directing  bis  notice  to  the  State  Land 
No.  2  Canal  Company.  Smith  &  Wilson 
also  flled  notice  claiming  «  Uea  upon  the 
same  property  on  account  of  their  work, 
directing  their  notice  to  Stangcr,  but  not  to 
said  State  Land  Company.  Clark  assigned 
his  Uen  to  Smith  ft  Wilson,  and,  within  the 
dx  months  required  by  the  statute,  they 
commenced  suit  to  foreclose  both  liens,  mak- 
ing Stanger  the  only  party  deftoidant  In 
April,  1881,  Smltli  ft  WUson  obtained  a  de- 
cree forecloidng  said  liens.  The  judgment 
was  for  the  sum  of  fO,579.54  on  account  of 
the  lien  asriguM  by  Claric,  and  the  further 
Btmi  of  $2,820.49  on  their  own  lien.  In  1886, 
in  pursuance  of  the  decree  of  foredosnre, 
the  property  described  ther^  was  sold  by 
the  sheriff.  The  defendant  Bngl^  became 
the  purchaser,  and  afterwards  obtained 
the  sherilTs  deed  tiierefor.  Afterwards, 
Eu^ey.  by  quitclaim  deed,  conveyed  the 
property  to  his  cod^endant,  Smith.  Defend^ 
ants  re^  upon  the  title  thus  acquired.  The 
legal  title  to  the  irrigating  canal  at  and 
before  the  time  of  flUng  the  liens  by  C3ark 
and  by  Smith  &  Wilson  was  in  J.  S.  Stan- 
ger, and  80  continued  until  after  the  fore- 
closure suit  was  commenced.  On  July  0, 
1883,  less  than  a  month  after  the  salt  was 
commenced,  Stanger  conveyed  the  canal 
property  to  the  State  Land  No.  2  Canal 
Company.  In  its  complaint  plaintiff  charges 
that  the  decree  of  foreclosure  In  favor  of 
Smith  Wilson  Is  Invalid,  and  that  the 
deed  purporting  to  convey  to  Engley  a  por- 
tion of  said  canal,  though  void,  constitutes 
a  cloud  on  plaintiff's  Utie,  and  prays  tliat 
such  deed  may  be  delivered  up,  and  can- 
celed, and  that  plaintiff  be  declared  thb 
owner  of  the  canal  property,  the  same  as  It 
the  sheriff's  deed  had  never  been  made. 

1.  In  support  of  plaintiff's  poslliou  It  la 
contended,  firet,  that  the  State  Land  No.  2 
Canal  Compnny  was  In  possofislon  of  the  land 
when  the  work  was  done  by  Clark  and  by 
Smith  &  WlLson;  that  it  continued  In  posses- 
sion when  their  liens  were  flled,  and  was  In 
possesion  when  suit  was  commenced  to  fore- 
close said  liens;  that  said  cnnal  company 
was  not  m:idc  a  parly  to  said  foredosnre 
suit;  and  that  no  notice  of  the  pendency  of 
said  suit  was  Hied  with  the  recorder  of  the 
proper  coimty,  as  provided  by  statute.  Con- 
ceding that  the  State  Land  Company  was  In 
possession  of  the  property,  and  the  equitable 
owner  thereof,  when  the  work  was  done. 


and  that  Its  possesion  so  continued  until 
after  the  foreclosure  suit  was  commenced, 
it  nevertheless  appears  that  the  title  to  the 
property  was  in  Stanger.  Alxtut  a  month 
after  the  commencement  of  the  foreclosure 
suit,  Stanger  deeded  the  property  to  the 
State  Land  Cmnpany,  of  which  he  was  presi- 
dent at  the  time.  The  liens  were  then  on  file 
in  the  recorder's  office,  and  Stanger  bad  been 
served  with  summons  to  foreclose  the  same. 
Stanger,  as  grantor,  having  actual  notice  of 
the  existence  of  the  ileus,  and  of  the  pendency 
of  the  actiffia  to  enforce  them,  his  grantee,  the 
coriraration  of  which  he  was  president  at  the 
time,  must  be  held  to  have  had  actual  notice 
thereof.  It  Is  urged  by  appellee's  counsel- 
that  the  plaintiff,  the  Empire  Land  ft  Canal 
Company,  must  also  be  held  to  have  had 
actual  notice  of  the  liens,  and  of  the  penden- 
cy of  the  salt  to  enftuve  them,  since  Mr. 
Henry,  who  became  tbs  president  and  gen- 
eral manager  of  the  plaintiff  company  np«t 
Its  organleation,  was  the  vice  president  of  the 
State  Land  Compnny  when  It  received  ItB 
deed  Horn  Stanger.  But  It  seema  that  the 
State  Land  Company,  after  acquiring  titie 
^vm  Staler.  KEecuted  its  deed  of  trust  con* 
veylng  the  property  to  secure  a  loan  from  the 
Colorado  Loan  ft  Trust  Company,  anotiier 
corporation,  and  that  imder  such  trust  deed 
the  property  was  sold  on  October  21,  1884, 
to  Gyrua  Strong,  Jr.,  and  that,  on  the  next 
day.  Strong  conveyed  the  property  to  the 
present  plaintiff,  the  Emigre  Land  ft  Canal 
Company.  It  Is  strennously  In^ed  ap- 
pellant's coimsel  that  Strong  and  the  Colo- 
rado Ijoan  &  Trust  Company  were  Innocent 
pnrchasets  of  said  property,  without  any 
notice  at  said  liens.  The  distinction  between 
the  term  "Ua  pendens"  and  the  phrase  "no- 
tice of  Us  pendens"  Is  not  always  observed. 
The  former  Is  a  commcHi-law  term;  the  latter 
la  regulated  by  statute.  At  common  law  the 
general  rule  la  tbat  all  persons  are  bound  to 
take  notice,  at  their  peril,  ^  of  suits  affecting 
the  title  to  property;  and  purchasers  pen- 
dente lite,  either  with  or  without  notice, 
take  no  better  title  tiian  thdr  grantor  shall 
be  adjudged  to  have.  Hie  hardship  of  this 
rule  in  cases  of  certain  equitable  Ums  and 
secret  trust  estates  has  led  to  the  adoption 
of  statutes  provldinj;  for  the  registry  or  re- 
cording of  notice  of  the  pendency  of  certain 
actions.  In  cases  like  the  present,  section  3S 
of  the  Code,  commonly  called  the  "Lis  P«b- 
dens  Statute,"  must  be  constnted  with  the 
provisions  of  the  mechazilc'a  Hon  statute. 
Section  3G  provides  for  the  flilng  of  a  notice 
of  lis  pendens  In  actions  affecting  the  titie  to 
real  property,  and  further  declares  that 
"from  the  time  of  tiling  such  notice,  only, 
shall  the  i)endency  of  the  action  be  consid- 
ered notice  to  a  purchaser  or  Incumbrancor 
of  the  pn>perty  affected  thereby."  The  act 
of  ISSt,  under  which  the  Smith  ft  Wilson 
foreclosure  suit  was  commenced,  provided 
for  nUng  a  certain  kind  of  notice  or  state- 
ment in  the  otflcc  of  the  cleric  and  recorder 
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of  the  proper  connty,  claiming  a  lien  upon 
tbe  property  described  In  Buch  notice,  and 
tbat  upon  tbe  filing  of  mdi  notice  the  claim- 
ant shohld  bare  a  lien  upon  such  land  and 
stractore.  Sees.  Laws  18S1,  p.  16a  Section 
12  of  said  act  provided  that  such  lien  ehould 
not  hold  the  property  longer  than  all  months 
after  tiling  the  claim  for  tbe  some  unlees 
an  action  should  be  commenced  within  that 
time  to  enforce  the  same.  Section  14  pro- 
Tided  ^or  entering  satisfaction  of  said  lieu 
In  the  clerk's  office  whenever  such  daim 
of  lien  should  have  be«i  satisfied,  or  when- 
ever  it  should  have  been  adjudged  invalid, 
and,  further,  provided  heavy  penalties  against 
the  claimant  in  case  he  should  neglect  or 
refuse  to  make,  or  cause  to  be  made,  such 
entr^  of  satisfaction  within  reasonabte  time 
after  request  of  any  person  Interested  In 
the  property  affected  by  such  lien.  Consid- 
ering the  design  of  these  statutes,  we  are  of 
the  oplidon  that  it  Is  not  necessary  to  file 
a  notice  of  lis  pendens  In  an  action  brought 
to  enforce  a  mechanic's  lien.  The  mechanic's 
lien  statute  prescribes  tbe  kind  of  notice  to 
be  filed  by  the  claimants  of  such  liens,  and 
no  additional  notice  Is  necessary.  The  notice 
prescribed  by  section  2  of  the  statute  Is 
ample  for  tbe  protection  of  purchasers  or 
Incumbrance ra  dealing  with  the  property  af- 
fected by  such  liens.  It  Is  true  tbe  statute 
provides  that  such  Uen  shall  not  bold  tbe 
propel^  for  a  longer  period  than  six  months 
unless  an  action  shall  within  that  time  be 
commenced  to  enforce  the  same.  But  this 
Is  equivalent  to  an  affirmative  declaration 
that  tbe  Uen  shall  hold  tbe  property  for  a 
longer  period  than  rix  months  where  an  ac- 
ti(m  is  commenced  wltbin  that  time  to  enforce 
the  same.  Besides,  section  14  provides  bow 
such  liens  shall  be  discharged  of  record.  It 
follows,  therefore,  that  a  party  desiring  to 
purchase  or  otherwise  deal  with  real  prop- 
erty has  cmly  to  OHisult  tbe  records  of  the 
proper  county.  If  be  finds  that  a  mechanic's 
Sen  has  been  recorded,  be  is  at  once  put 
npon  Inquiry,  and  ho  must  ascertain  whether 
any  suit  has  been  commenced  within  the 
statutory  .period  for  enforcing  tbe  same,  or 
whether  the  same  has  been  satisfied,  or  oth- 
erwise I^ally  discharged.  Thus  a  purchaser 
or  Incumbrancer  of  property'  upon  which  a 
mechanic's  Uen  is  filed  is  chargeable  with 
notice  thereof  by  virtue  of  the  mechanic's 
lien  statnte  Itself,  without  the  filing  of  a 
notice  of  Us  pendens.  Numerous  dedslons 
relating  to  lis  pendens  and  notice  of  lis  pen- 
d«is  have  been  centered.  In  Orattan  v. 
Wiggins,  23  CaL  39,  It  Is  sold:  "Section  27 
of  the  practice  act  [corresponding  to  oar 
section  3G]  appUes  only  to  actions  pending, 
and  not  to  Judgments  and  decrees  rendered, 
wbl(±i  at  common  law.  It  would  seem,  were 
notice  to  all  persons."  In  Lcmg  t.  Neville, 
20  CbL  135,  it  was  held  that  "tbe  notice  of 
lis  pendens  does  not  apply  to  the  action  of 
ejectment"  Sanderson,  0.  J..  deUverIng  tiie 
opIiUon  of  the  court,  (two  Justices  dissent- 


ing,) said:  "Tbe  twenty-seventh  section  only 
appUes  to  actions  which  operate  directly  ujfoa 
tbe  title,  and  by  the  result  of  which  some 
change  as  to  the  title  Is  wrought.  Examples 
of  which  are  found  In  actions  for  the  con- 
demnation of  real  estate,  and  the  specific 
performance  of  contracts  relating  thereto, 
for  the  foreclosure  of  mortgages  or  other 
Uena,  and  tbe  like."  The  examples  thus 
stated  In  Long  v.  NeviUe  may,  perhaps,  be 
taken  to  Indicate  that  mortgages  and  Uens, 
generally,  are  within  the  terms  of  the  Us 
pendens  statute.  But  such  was  not  the  point 
decided  in  the  case;  and  It  Is  by  no  mean^ 
certain  that  the  court  Intended  to  say  more 
than  that  In  actions  upon  certain  kinds  of 
mortgages,  and  certain  kinds  ^of  Uens,  It 
would  be  necessary  to  file  notice  of  lis 
pendens;  that  Is,  in  actions  like  condemna- 
tion proceedings  and  cases  of  specific  per- 
formance, where  there  is  no  previous  pubUc 
record  of  plaintiff's  claim  of  tiUe.  In  an 
action  npon  a  mortgage,  vendors'  Uen,  or 
other  equitable  Interest  In  real  property,  not 
recorded,  there  would  be  the  strongest  rea- 
son for  requiring  the  filing  of  a  notice  of 
Us  pendens.  Bensley  v.  Water  Co.,  13  Cal. 
306;  Todd  v.  Outlaw,  79  N.  O.  235.  In  the 
case  of  Reeve  v.  Kennedy,  43  Col.  643.  It 
was  held  that  in  an  action  to  enforce  tbe 
lien  of  a  tax  by  the  sale  of  tbe  property 
It  Is  not  necessary  to  file  a  notice  of  lis 
pendens.  Tbe  court,  in  Its  opinion,  says: 
"The  assessment  of  lands,  and  the  Uen  which 
It  creates.  ai*e  pubUc  matters  of  record,  of 
which  all  purchasers  are  bound  to  take  no- 
tice, and  when  a  purchaser  buys  land  which 
Is  subject  to  an  existing  Uen  for  taxes  be 
must  see,  at  his  peril,  Uiat  tbe  taxes  are 
paid,  and  If  he  neglects  this  duty  he  takes 
the  hazard  of  a  Judgment  against  the  land, 
the  ll«i  of  which,  by  operation  of  law,  and 
by  relation,  wlU  antedate  his  purcliase.  If 
the  rule  were  otherwise  It  would  be  neces- 
sary, in  an  action  to  foreclose  a  tax  Uen,  to 
bring  In  as  defendants  aU  piu>cbasers  and  in* 
cumbroncers  subsequent  to  tbe  assessment, 
and  prior  to  the  commencement  of  the  ac- 
tion; and  tbe  effect  of  the  Judgment,  In  a 
large  niunber  of  cases,  would  be  practically 
defeated  by  secret,  unrecorded  conveyances 
which  were  unknown  to  the  district  attorney. 
It  was  to  obviate  the  necessity  for  tbl9  that 
these  provisions  were  intended,  making  tbe 
Judgment  Uen  take  effect,  by  relation,  from 
tbe  date  of  the  assessment.  No  notice  of  lis 
pendens  Is  therefore  necessary  In  tiUs  class 
of  actions."  No  reason  Is  percdved  why  the 
doctrine  of  tbe  Keeve-Kennedy  Case  should 
not  be  extended  to  mecdianic's  Uen  cases. 
Tbe  law  provides  tliat  taxes  regularly  as* 
scssed  shall  constitute  a  Uen  upon  the  land. 
The  Uen  thus  created  la  a  matter  of  public 
record,  and  parties  deaUng  with  the  land 
must  take  notice  of  such  Men,  at  their  peril. 
So  a  mediaiUc's  lien  la  necessarily  a  matter 
of  pubUc  record.  The  statute  provides  that 
a  person  performing  work  or  labor  iq;>ou 
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real  property  may  have  a  Hen  thereon  by 
making  the  same  a  matter  of  public  record; 
that  ia,  by  recording  his  notice  and  claim  of 
Hen.  He  can  have  no  mechanic's  lien  with- 
otft  thus  recording  It;  and,  when  he  has 
complied  with  the  statute,  parties  dealing 
with  the  land  must  take  notice,  at  their  peril, 
of  his  Hen  thus  recorded.  The  fact  that 
the  U(>n  is  created,  in  the  one  case,  for  the 
purpose  of  securing  public  rights,  and,  In 
the  other,  for  the  purpose  of  aeeurlng  private 
rights,  should  not,  to  oiur  judgment,  make 
any  dlfterence  in  the  construction  of  the 
statute.  It  has  always  been  the  policy  of  the 
law,  as  declared  by  this  court,  to  favor  the 
enforcement  of  mechanics'  liens  by  a  lib- 
eral eonstrucilon  of  the  statute.  The  laborer 
Is  worthy  of  his  hire.  See  Williams  v.  Canal 
Co.,  13  Colo.  478,  22  Pac.  Rep.  806,  and  cases 
there  dted;  also,  Cannon  v.  Williams,  14 
Colo.  23,  23  Pac.  Rep.  456,  and  authorities 
there  dted.  Our  attention  has  not  been 
called  to  any  ded^on,  nor  have  we  been 
able  to  find  any  case.  In  which  a  party  recov- 
ering Judgment  for  the  enforcement  of  a 
mechanic's  lien  has  been  deprived  of  his  se- 
curity merely  by  reason  of  his  failure  to  file 
a  notice  of  Us  pendens. 

2.  The  plalnUff  claims  title  to  the  premises 
In  controversy  upon  still  another  gromid:  It 
claims  to  have  piu>chased  and  obtained  an  as- 
signment of  the  Judgment  foreclosing  the  lien 
In  favor  of  Smith  &  Wilson  against  Stnnger 
before  the  sale  of  the  property  thereunder  to 
Engley.  Defendants  deny  the  validity  of 
such  purchase  and  assignment.  There  was 
testimony  to  the  effect  tliat  Wilson,  of  said 
firm  of  Smith  &  WUson,  on  July  10,  1885,  ex- 
ecuted on  as.signment  of  the  judgment  to  the 
plaintiff  corporation;  but  no  record  was  made 
of  the  transaction  upon  the  books  of  the  cor- 
poration. The  purchase  was  not  made  by  the 
directors  of  the  corporation,  nor  by  any  one 
authorized  by  them  to  make  It.  The  pur- 
chase was  negotiated  by  Mr.  Henry,  presi- 
dent of  the  plaintiff  corporation.  According 
to  his  own  testUnouy,  he  gave  for  the  Judg- 
ment only  $300  in  cash,  $400  In  two  accept- 
ances payable  in  B  or  10  days,  and  his  per- 
sonal note  for  $1  payable  In  2  or  3 
months.  The  acceptances,  at  the  time  of  the 
trial  of  this  caase,  In  April,  1889,  hod  not 
been  paid;  and  the  $1,000  note  had  never 
been  presented  for  payment.  When  a  single 
partner,  for  the  sum  of  $1,700,— $300  In  cash, 
and  the  balance  In  promises,— assigns  a  me- 
chanic's Ue  i  judgment  standing  In  the  name 
of  his  firm,  amomiting,  with  Interest,  to  at 
least  $10,000,— such  Judgment  being  secured 
upon  irrigating  canal  property  shown  to  be 
worth  $25,000  or  $30,000,— and  the  assignor 
makes  no  demand  for  the  balance  of  the  pur- 
chase money  for  nearly  four  years,  the  good 
faith  of  tlie  transaction  may  well  be  doubted. 
Besides,  In  this  case,  the  evidence  tended  to 
show  that  there  had  been  an  open  rupture 
between  Smith  &.  WUson,  and  that  they  had 
broken  off  business  relations,  months  before 


Wilson  underto(^  the  sale  and  transfer  of  the 
Judgment;  that  Wilson  no  longer  had  any  In- 
terest Id  the  Judgment,  or  authority  to  dis- 
pose of  the  same;  and  that  Henry  knew  of 
the  rupture  between  Smith  &  Wllstm  when 
he  procured  the  assignment.  Under  such  cir- 
cumstances,  we  cannot  say  the  trial  court 
erred  In  finding  against  the  plaintiffs  claim 
under  the  assignment  of  the  Smith  &  WUson 
Judgment  It  is  unnecessary,  In  this  case,  to 
determine  whether  Smith  &  Wilson  were  or 
were  not  partners,  as  between  themselves,  In 
respect  to  the  Judgment  of  foreclosure.  Wil- 
son did  not  assume  to  collect  and  satisfy  such 
Judgment.  He  undertook  to  sell  and  assign 
It,— not  bis  Interest  In  It,  but  the  whole  of  It, 
—and  that  for  an  exceedingly  small  part  of 
Its  value,  as  a  valid  Judgment  It  Is  unneces- 
sary, also,  to  consider  what  power  or  author- 
ity a  single  partner,  either  before  or  after 
dissolution,  may  have  over  an  unsatisfied 
Judgment  standing  in  the  name  of  the  part- 
nership, since,  under  the  circumstances  dis- 
closed by  the  evidence.  It  Is  dear  that  the 
trial  court  did  not  err  In  dedding  that  plaln- 
tUT  did  not  acquire  such  an  Interest  In  the 
Judgment  of  foreclosure  as  to  render  Smith's 
title  thereto  and  thereunder  absolutely  void, 
as  alleged,  nor  such  an  interest  as  plaintiff 
was  bound  to  prove  In  order  to  succeed  In 
this  action. 

3.  It  is  urged  that  the  sheriffs  deed  to  Eng- 
ley was  prematurely  issued,  the  time  for  re- 
demption not  having  expired.  It  Is  also  In- 
sisted that  palpable  error  was  committed  In 
the  foreclosure  suit  of  Smith  &  Wilson 
against  Stnnger;  that  the  Judgment  In  such 
action,  and  the  title  of  defendants  base-i 
thereon,  are  Invalid;  and  that,  as  plaintiff 
was  not  a  party  to  such  suit,  It  may  have  re- 
lief against  the  same.  These  considerations 
mi^ht  have  weight  m  a  proper  case,  but  not 
in  this.  The  entire  scope  of  this  action  is  to 
remove  a  supposed  cloud  from  the  title  to 
real  property.  No  other  reUef  is  demanded, 
nor  Is  any  other  relief  warranted  by  the  facts 
pleaded.  Plaintiff  claims  full  and  complete 
ownership  of  the  property  In  controversy, 
and  asserts  that  defendants  have  no  interest 
therein.  The  gravamen  of  the  complaint  Is 
that  the  title  deed  under  which  defendants 
claim  Ls  void.  The  complaint  la  not  In  the 
nature  of  a  bill  to  redeem.  The  action  was 
Instituted  and  carried  through  the  trial  court 
on  the  theory  that  Smith  &  Wilson  had  no 
Uen  or  claim  of  any  kind,  nor  for  any 
amount,  upon  the  premises  in  controversy. 
The  complaint  does  not  ask  for  an  account- 
ing, nor  does  It  contain  an  offer  to  redeem  mi 
any  terms,  or  under  any  circumstances.  It  Is 
true  that  neither  plaintiff  nor  Its  Immediate 
grantors  were  made  parties  to  the  Smith  & 
Wilson  foreclosure  suit  but  that  fact  does 
not  prove  that  Smith  &  Wilson  had  no  equi- 
ties In  such  suit.  TJioy  brought  their  suit  in 
a  court  of  competent  jurisdiction,  and  ob- 
tained Judgment  against  Stanger,  through 
whom  plaintiff  claims  title.  Ib&t  judgment. 
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•0  tar  u  we  are  advlued,  stands  unreversed 
and  naappealed  from.  The  evidence  in  that 
case  is  not  preserved  in  this  record.  Hence 
It  cannot  be  said  that  the  suit  wns  without 
■obstantlal  merit,  even  though  plaintiff  may 
also  have  equities  upon  wlilch  to  contest.  In 
a  pn^ier  action,  its  Unding  effect,  either  in 
•whole  <nr  In  part,  as  to  liim.  We  are  not 
prepared  to  say  that  the  posseaslMi  ot  the 
premise!  in  controversy  by  the  original  own- 
ers, Leeee^  "Bia^e  &  Davis,  or  by  Stanger,  or 
by  the  State  land  No.  2  Oanal  Company,  or 
Strong,  or  hy  the  plaintiff  in  this  case,  or 
the.  want  of  possession  by  Smith  ft  Wilson, 
or  by  defendants  In  this  case,  or  either  of 
than,  at  any  particular  time,  necessarily  ren- 
ders the  mechanics'  liens,  or  the  protMedlnga 
to  enforce  the  same,  v<rid.  Nor  are  we  pre* 
pared  to  say  that  such  Hens  are  void  In  toto, 
under  section  1  of  the  act  of  ISSl,  merely  be- 
cause Stanger  did  not  hold  the  legal  title  to 
the  premises  when  the  work  was  first  oom- 
menoed  by  the  lien  claimants.  Non  constat, 
he  may  have  had  some  kind  of  mterest,  ten- 
anasF,  or  claim  in  or  to  such  premises.  Ne- 
ther the  possession  o^  nor  the  legal  title  to, 
the  land  npiMi  which  a  mechanlo's  lien  Is 
claimed.  Is  necessarily  conclusive  of  the  me- 
chanic's or  laborer's  right  to  a  lien  upon  such 
land,  or  upon  the  structure  which  he  has 
constructed  thereon.  Further  than  this,  we 
need  not  express  an  opinion  as  to  the  mean- 
ing of  said  section  1,  the  same  having  been 
repealed  br  the  act  of  1883.  2  MlUs*  Ann.  St 
1  2888. 

Several  of  the  assignments  of  error  are  not 
based  i^>on  any  exceptions  In  the  record. 
From  the  foregoing  view  of  the  case,  further 
discussion  is  unnecessary.  Our  conclusion  is 
that,  the  action  being  brought  and  prosecut- 
ed solely  for  the  purpose  of  removing  a  sup- 
posed cloud  from  the  title  to  the  premises  In 
controvervy,  the  district  court  did  not  err  In 
dismissing  the  complaint. 

Ttkb  Judgmciit  la  aocordini^  wfflrniBd. 


(18  coU).  asv 

WTMAN  V.  FBLKEB. 
(Supreme  Court  <tf  Colorado.  May  1, 1898.) 
Oomrrr  Coubtb— Jusisdictiohal  Auomrr— Cuaji- 

TORB  TOB  IirSANB  PsRSOKa. 

Oonat  art.  6,  I  23,  proTldes  that  county 
com^s  shall  have  junsdictfoD  In  all  mattera  of 
probate,  settlement  of  estates  of  deceased  per- 
sons, appt^atment  of  goardiaDS,  eonsarators, 
and  administrators,  and  such  other  cItU  aud 
orimlnal  Jurisdiction  as  may  be  conferred  by 
law.  pro  Tided  that  eucb  courts  stiall  not  hare 
JurlMiction  in  any  ease  where  the  debt,  dam- 
age, or  claim  <v  value  of  property  inTolved  shall 
exceed  $2,000,  excq>t  in  canes  relating  to  the 
estates  of  deceased  persons.  Mills'  Ann.  St  S 
2835,  provides  for  the  appointment  by  countr 
eourts  of  cooserrators  of  Insane  persona.  Btid^ 
that  a  county  court  Is  not  limited  in  Its  power 
tc  appoint  conserrators  to  cases  where  toe  es- 
tate* of  the  Insane  persons  do  not  Mceaed  92,000. 

£rror  to  Arapahoe  ooimty  court. 
Proceeding  by  William  B.  Felker  for  the 
apxmintment  at  a  cooBervator  of  Uio  estat* 


of  Marie  B.  Wyman,  an  alleged  tnsanb  per> 
son.  Judgment  was  rendered  appointing  such 
conservator,  and  Marie  B.  Wyman  brings  er- 
ror. Affirmed. 

The  other  facts  folly  appear  In  the  ttillow- 
Ing  statement  by  HAYT,  C.  J.: 

Proceedings  for  the  appolntmmt  of  a  con- 
servator. The  proceeding  was  Instituted 
In  the  connt7  court,  under  section  2935, 
Mills'  Ann.  St.  This  section  reads  as  follows: 
"Whenever  any  reputable  person  shall  fUe  a 
complaint,  du^  verified.  In  the  county  court, 
alleging  that  any  person  la  a  lunatic  or  in- 
sane person,  and  that  said  hinatic  or  insane 
person  has  personal  or  real  property.  i«nd  la 
so  Insane  or  distracted  In  mind  as  to  render 
such  person  incapable  of  properly  and  "af  sly 
attending  to  and  managing  the  name,  the 
judge  of  said  court  shall  thereupon  order  a 
Jury  of  aix  Jurors  to  be  summoned  to  ascei^ 
tain  whether  such  person  la  so  Insane  or  dla- 
tracted  as  to  render  him  or  her  incapable 
and  unfit  to  care  for  and  manage  his  or  her 
estate;  and,  U  said  Jury  shall  return  In  their 
verdict  that  such  person  is  so  insane  or  dis- 
tracted In  mind  as  to  be  Incapable  and  unfit 
to  take  care  of  and  manage  his  or  her  estate, 
it  shall  be  the  duty  of  said  county  court  to  ap- 
point some  fit  person  to  be  conservator  of  his 
or  her  estate."  "The  term  lunatic,  as  used 
in  this  chapter,  shall  be  construed  to  Include 
idiots,  insane,  and  distracted  persons,  and 
every  person  who,  by  reason  of  intemperance, 
or  any  disorder  or  unsoundness  of  mind,  shall 
be  Incapable  of  managing  and  caring- tor 
his  own  estate."  Mills'  Ann.  St  i  2968.  In 
the  county  court  two  Jury  trials  were  had, 
the  result  In  each  instance  being  a  finding 
that  the  respondent  was  so  insane  and  dis- 
tracted as  to  be  Incapable  of  managing  her 
own  property.  The  first  verdict  was  set 
aside,  and  the  proceedings  quashed  upon 
certiorari  to  the  district  court  A  subsequent 
trial  upon  a  new  complaint  resulted  in  the 
same  verdict  To  review  the  latter  pro- 
ceedlngs,  the  case  is  brought  here  upon  ^ 
ror. 

Well%  Macon  ft  Fonnan,  tor  plidntlff  Id 
error.  W.  B.  Felker,  pro  wo. 

HAYT,  a  J.,  (after  stating  the  fact*.)  The 
principal  question  discussed  In  this  case  has 
reference  to  the  Jurisdiction  of  the  county 
court  In  proceedings  for  the  appointment 
of  a  conservator  In  cases  where  the  estate  of 
the  respondent  exceeds  In  value  the  sum  ot 
$2,000.  Article  6,  S  23,  of  the  oonsUtutiim  la 
as  follows:  "County  courts  shall  be  courts  of 
record,  and  shall  have  original  JurisdlcUcm 
in  all  matters  of  probate,  setUement  ot  e*- 
tates  ot  deceased  persons,  appotatment  ot 
guardians,  conservators,  and  administrators^ 
and  settlement  of  their  accounts,  and  each 
other  dvll  and  ralmlnal  Jurisdiction  aa  may 
be  oonterred  by  law:  provided,  such  ooorta 
shall  not  have  Jurisdiction  in  any  case  when 
the  ititt,  damage,  or  dalm  or  valoa  ot  prop- 
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erty  inrolred  shall  exceed  two  thouBand 
dollars,  except  In  cases  relating  to  the  es- 
tates of  deceased  persons."  It  Is  contended 
that  the  proviso  Is  a  limitation  upon  the 
county  courts,  and  that  such  courts  have  no 
Jurisdiction  In  proceedings  of  this  nature, 
wiiere  the  value  of  the  estate  of  the  re- 
spondent Is  in  excess  of  $2,000.  The  argu- 
ment Is  that  this  la  not  a  esse  relating  to  the 
estate  of  a  deceased  person,  but  a  case 
involTlng  the  estate  of  a  person  in  full  life; 
and  it  is  said  that,  while  It  may  seem  that  in 
reason  the  same  rule  ought  to  apply,  and  the 
same  court  have  authority  to  administer  the 
estate  in  the  one  case  as  in  the  other,  yet 
this  result  cannot  be  arrived  at  by  any  fair 
construction  of  the  language  of  the  consti- 
tution. This  proceeding  does  not  involve  any 
debt,  claim,  or  damage.  It  does  not  certain- 
ly appear  that  the  estate  of  respondent  ex- 
':eeds  in  value  the  sum  of  $2,000,  but  that 
It  is  In  excess  of  this  amount  is  fairly  in- 
ferable from  the  evidence,  and  we  shall 
therefore  treat  It  as  so  established  for  the 
purposes  of  this  decision.  It  would  be  dif- 
ficult, if  not  impossible,  to  lay  down  a  gen- 
eral rule  as  to  when  property  is  involved,  by 
which  all  cases  may  be  tested.  The  question 
in  one  form  or  another  has  been  frequently 
before  the  courts,  and  it  has  generally  been 
found  expedient  to  determine  the  question 
with  reference  solely  to  the  facts  of  the  par- 
ticular case  at  the  time  under  investigation. 
In  only  a  few  instances  have  the  courts  im- 
dertaken  to  formulate  a  general  rule.  The 
opinion  in  Holman  v.  Taylor.  81  Col.  338, 
comes  as  near  doing  so  as  any  to  which  our 
attention  has  been  directed.  In  that  case  the 
following  provision  of  the  constitution  of 
California  was  under  review,  viz.:  "The  dis- 
trict courts  shall  have  original  Jurisdiction 
•  *  *  In  all  cases  at  law  which  Involve 
the  title  or  possession  of  real  property;"  and 
the  court  says:  ""^  is  difficult  to  define  with 
precision  the  word  'involve'  as  It  Is  employed 
in  that  section.  Its  primary  signification  is 
to  "roll  up  or  envelop,'  and  it  also  means  to 
comprise,  to  contain,  to  Include  by  rational 
or  logical  conatructlon,'  but  none  of  these 
express  the  precise  idea,  and  Its  exact 
synonym  may  not  be  foimd  in  a  single  word. 
The  idea  Intended  to  be  embodied  in  the 
phrase,  'cases  at  law  which  Involve  the  title 
or  posnesslon  of  real  property,'  may  be  ex- 
pressed by  the  paraphrase,  'cases  at  law,  in 
which  the  title  or  possession  of  real  profierty 
is  a  material  fact  in  the  case,  upon  which  the 
plaintiff  relies  for  a  recovery  or  the  defend- 
ant for  a  defense.*  When  the  title  or  claim 
of  title,  the  possession  or  right  of  possession, 
of  real  property,  or  any  right  growing  out 
of  or  dependent  upon  either,  Is  alleged  in  the 
pleadings  as  an  issuable  fact,  the  case  Is 
within  the  meaning  of  thp  constitutional  pro- 
vision." A  statute  of  the  state  of  Illinois 
gave  the  right  of  npp^  to  the  supreme  court 
In  cases  involving  a  freehold.  This  statute 
bas  frequently  been  under  coniedderatlon  by 


the  court  of  last  resort  of  that  state.  In 
Pinneo  v.  Knox,  100  lit  471,  It  was  h^d  that 
a  bill  in  chancery  to  foreclose  a  mortgage  up- 
on real  estate  did  not  involve  a  freehold. 
Clement  v.  R^tz,  103  HI.  315,  was  a  pro- 
ceeding to  establish  and  enforce  a  medianlc's 
Uen  against  land,  and  it  was  determined  that 
this  did  not  Involve  a  question  of  freehold. 
An  Interesting  tt^^  Instructive  dlscus^on  of 
the  question  as  to  when  a  freehold  Is  in- 
volved Is  to  be  found  In  the  case  of  Railroad 
Co.  v.  Watson.  105  HI.  217,  the  conclusion 
reached  being  that  a  freehold  Is  never  in- 
volved, within  the  meaning  of  tiie  statute, 
unless  the  primary  object  of  the  suit  is  the 
recovery  of  the  freehold  estate,  or  when  the 
suit,  If  prosecuted  to  judgment,  will,  as  be- 
tween the  parties,  result  in  one  gaining  or 
the  other  losing  the  estate.  The  doctrine 
here  announced  was  affirmed  in  the  late  case 
of  Goodkind  v.  Bartlett,  136  m.  18,  26  N.  B. 
teep.  387.  In  Manufacturing  Co.  T.  Mc- 
AlUster,  6  Colo.  326,  It  was  decided  that  the 
limitation  of  jurisdiction  fixed  by  the  con- 
stitution must  be  taken  to  mean  the  amount 
due  the  platntlfr,  or  the  value  or  amount  of 
his  claim,  or  the  value  of  the  property  sought 
to  be  recovered  in  the  action.  By  the  ap- 
potatment  of  a  conservator  the  title  to  no 
property  Is  changed,  and,  although  the  con- 
trol, custody,  and  management  of  respond- 
ent's estate  Is  taken  away.  It  will  be  restored 
upon  the  restoration  of  reason;  arfd  It  may 
well  be'doubted  If  such  property  to  Involved  la 
the  sense  In  which  the  word  is  used  in  the 
constitution.  However  this  may  be,  we  think 
it  is  c^ear  that  the  limitation  of  the  consti- 
tution refers  only  to  the  ordinary  civil  juris- 
dictlon  of  such  courts,  such  jurisdiction  being 
limited  by  the  $2,000  clause,  exc^t  In  cases 
relating  to  the  estate  of  deceased  persons, 
where  It  Is  unlimited  as  to  amount.  In  other 
words,  the  county  courts  have  unlimited  ja- 
risdictlon,  not  only  of  all  matters  of  probate, 
settlement  of  estates  of  deceased  persons, 
appointment  of  guardians,  conservators,  etc., 
but  of  civil  actions  relating  to  tiie  estates  of 
deceased  persons;  the  limitation  as  to  amount 
having  reference  solely  to  ordinary  civil  ac- 
tions. In  re  Senate  Resolution  No.  31.  12 
Colo.  340,  21  Pac.  Rep.  485;  Manufaetmlng 
Co.  V.  McAllister,  supra.  This  conclusion  Is 
in  harmony  with  the  entire  courae  of  legis- 
lation, both  territorial  and  state,  upon  the 
subject.  In  territorial  times  a  probate  court 
was  established  for  each  county,  and  by  our 
constitution  the  county  coiurts  were  made 
the  successors  of  such  courts.  The  primary 
object  of  such  courts,  as  the  name  indicates, 
was  to  exercise  jurisdiction  in  matters  af- 
fecting the  estates  of  deceased  persons  and 
the  appointment  of  conservators.  From  time 
to  time,  Jurisdiction  In  certain  civil  and  crim- 
inal cases  was  conferred,  the  former  IxJng 
always  limited  as  to  amount  By  an  act  ap- 
proved March  1 1  1864,  probate  courts  were 
Invested  In  their  respective  counties  with  aV 
the  powers  vested  In  the  district  court  of  the 
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territory  in  all  matters  In  controversy  wnero 
the  debt  or  sum  claimed  did  not  exiwd 
$2,000;  but  as  to  matters  of  tirobate,  settle- 
ment of  estates,  appointment  of  guardians, 
conservators,  etc.,  unlimited  Jurisdiction  was 
conferred.  Such  was  the  condition  existing 
at  the  time  of  the  meetlnj;  of  the  conventlcMi 
tiiat  framed  our  constitution.  The  mem- 
bers of  that  convention  were  familiar  with 
the  then  existing  statutes;  and  the  language 
of  the  constitution,  when  read  In  the  light  of 
tho  existing  le^lation,  seems  to  indicate  an 
Intent  to  establish  a  court  in  each  county  with 
like  Jurisdiction  as  that  of  the  probate  court. 

Error  is  assigned  upon  the  admls^on  of 
evidence,  and  upon  the  instmctlons  given  and 
refused.  We  find  no  substantial  error  in  the 
rulings  of  the  county  court  upon  questiuis 
of  evidence,  and,  whilp  wp  cannot  commend 
all  the  instructions  given,  the  verdict  i^  so 
unquestionably  right  that  we  do  not  think 
It  should  be  interfered  with.  The  evidence 
of  the  respondent  discloses  such  a  disordered 
condition  of  mind  as  to  leave  no  reasonable 
doubt  of  her  Incapacity  to  Intelligently  man- 
age her  estate.  Two  jorles  have  dedded 
^t  she  is  BO  disordered  In  mind  as  to  be  In- 
capable and  unfit  to  take  care  of  and  manage 
her  property.  The  evidence  taken  at  the  last 
trial  only  Is  befwe  us.  Upon  this  we  do  not 
see  how  a  Jury  could  have  arrived. at  a  dif- 
ferent concltislon  from  the  one  reached.  If 
the  respondent,  ^ce  the  Investigation,  has 
improved  In  mind,  or  If  at  any  time  in  the 
future  her  mental  condition  should  warrant 
it,  the  statute  confers  ample  power  upon  the 
court  to  restore  to  her  Qie  management  of 
the  estate.  The  judgment  Is  fully  warranted 
by  the  law  and  evidence,  and  It  must  be  af • 
Aimed. 


(IS  Colo.  873) 

CONNOB  et  al.  t.  FEOPLB. 
(Supreme  Court  of  Colorado.  May  1, 1893.) 

COKSPIRAOT  TO  STKJLL— Evi  DKNCE. 

1.  Where  the  owner  of  property  armnRes 
w\th  others  to  co-operate  with  certain  persons 
in  stealing  the  same,  for  the  purpose  of  entrap- 
inng  such  persona  into  the  commission  of  the 
crime,  and  under  inch  an  arrangement  prepara- 
tions are  made  to  get  possesion  of  the  proper- 
ty, none  of  the  persona  concerned  can  be  con- 
victed of  conspiracy  to  rob.  for  the  reason  that 
the  tailing  of  the  property  with  the  owner's 
consent  would  not  constitate  a  crime,  and 
therefore  the  acta  leading  up  to  such  taking 
would  not. 

2.  In  a  criminal  trial,  the  statements  of  a 
witness  for  the  prosecution,  made  before  the 
trial,  in  the  absence  of  defendant,  will  not  be 
admitted  as  evidence  to  confirm  the  testimony 
of  soch  witness. 

Brror  to  district  court,  Arapahoe  county. 

James  Connor,  Charles  Connor,  and  James 
Marshall  were  couTlcted  of  conspiracy  to 
rrb,  and  they  bring  error.  Reversed. 

Thi9  otiter  facts  ftiUy  appear  In  the  follow- 
ing statement  by  GODDARD,  J.: 

On  the  8th  day  of  June,  18S9,  James  Con- 
nor, Charles  Connor,  and  Jau^  Marshall 


were  Indicted  In  tlie  district  court  of  Arapa- 
hoe county  for  a  conspiracy  to  rob  the  Den- 
ver &  lUo  Graude  Railroad  Company.  The 
indictment  contained  live  counts,  charging 
the  offcnsi'  in  various  forms.  On  the  5th 
day  of  October.  ISS!),  the  cause  came  on  for 
trial,  and  upon  the  2yih  day  of  October. 
1889.  a  verdict  of  guilty  against  the  ilofcnd- 
ants  Tuas  returaed  upon  all  the  counts  of  the 
indictment.  Motions  for  new  trial  and  in 
arrest  of  Judgment  were  filed  and  overruled, 
and  they  were  sentenced,  under  the  verdict 
upon  the  first  count  of  the  Indictment,  to  Im- 
prisonment In  the  county  jail,  and  to  pay  a 
fine  and  costs.  They  bring  the  case  here 
for  review,  and  present  nmnerous  assign- 
ments of  error  as  grounds  for  reversal  of 
such  nmvlctloo  and  sentoice. 

Rhodes  &  Carpenter  and  Qiarles  Hartzdl, 
for  plalntiars  in  error.  Bugene  Engley,  Atty. 
QecL,  Joseph  H.  Mauplo,  and  John  O.  Taylor, 
for  the  People. 

GODDARD,  J.,  (after  stating  the  facts.) 
We  omit  the  discussion  of  many  of  the  errors 
assigned,  not  becnuuc  we  regard  them  as 
without  merit,  but  because  those  considered 
are  more  important,  and  are  decisive  of  the 
case.  The  vital  and  Important  questloD  pre- 
sented by  the  record  is  whether,  under  the 
evidence,  any  crime  Is  shown  to  have  been 
committed.  Hie  crime  charged  Is  a  conspira- 
cy entered  Into  by  the  defendants  b^w, 
(plaintiffs  In  error  here,)  to  rob  the  Denver 
&  Rio  Graude  Railroad  Comimny.  The  stat- 
ute defines  a  conspiracy  as  follows:  "If  any 
two  or  more  persons  •  •  *  shall  agree. 
consplPB,  or  co-operate  to  do,  or  aid  In  doing, 
any  other  unlawful  act,"  etc.  To  constitate 
the  crime  there  must  be  not  on^  an  agree* 
ment  to  co-operate  to  do  a  certain  act,  bat 
that  act  must  be  tmlawfnL  The  unlawful 
act  to  be  done  in  pursuance  of  the  con< 
splracy  as  diarged  in  the  indictment  was  the 
coramlsaion  of  larcoiT  In  talcing  the  property 
of  the  D»iver  &  Rio  Grande  RAim>a4  Com- 
pany. The  evidence  introduced  on  the  trial 
to  sustain  the  Act  of  confederation  between 
the  plalnttflb  tn  error  was  the  testimony  of 
the  witness  HolUday,  alias  Ward,  which  in 
effect  is  that  he  was  tn  tlie  emi>Ioy  of  Thiel's 
Detective  Agency,  of  St  Louis,  Mo.,  and 
was  sent  to  Kansas  City  on  a  special  mission 
to  find  out  If  one  James  Maraball  corre- 
sponded with  the  police  department  of  Den- 
ver, and  also  to  find  out  if  he  knew  anything 
about  ttie  First  National  Bank  robbery. 
That  be  met  Marshall,  and  learned  from  him 
that  the  ditefs  and  heads  of  the  police  de- 
partment In  Denver  were  his  friends,  and 
would  co-operate  with  blm,  or  any  one  he 
should  introduce,  tn  any  unlawful  scheme, 
and,  upon  obtaining  promise  of  a  lettOT  of 
Introduction  to  them  from  Marshall,  he, 
(HolUday,)  returned  to  St.  Louis  to  report 
to  his  superiors  what  he  had  done.  That 
his  superiors  suggested  that  he  devlae  a 
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scheme  to  rob  an-  express  company,  plan- 
ning sucli  robbery  like,  one  that  had  taken 
place  In  Missouri.  On  the  9th  day  of 
April  he  returned  to  Kansas  City,  and, 
on  meeting  Marshall  again,  he  told  him 
that  he  had  a  friend  in  New  York  who 
knew  a  messenger  who  ran  out  of  Den- 
ver, and  from  whom  be  could  get  a  letter  to 
such  agent;  that  be  had  written  for  the  let- 
ter, and  it  would  be  In  Denver  In  a  few  days, 
^niat  Marshall  ea^ressed  a  hope  that  It 
was  on  the  Denver  &  Rio  Grande.  That 
he  obtained  the  letter  of  Introductbm 
to  James  Connor,  and  agreed  with  Mar- 
shall to  let  him  know  where  he  was 
stopping  in  Denver,  and  to  wire  him  before 
the  robbery,  so  he  could  come  on  and  take 
part  On  his  arrival  in  Denver,  and  on  the 
12th  of  April,  he  presoited  his  lettw  of  In- 
troducticm  to  James  Connor,  and  stated  to 
him  the  same  in  reference  to  a  letter  to  an 
agent  That  ba,  (Connor,)  expressed  tiie 
hope  that  it  was  over  the  Denver  &  Rio 
Grande.  That  on  the  13th  of  April  he  met 
Farley,  who  was  then  reEddent  manager  of 
Thiers  Detective  Ag^K?  in  Denver.  "Told 
Farley  I  had  a  talk  with  Connor.  •  •  • 
Up  to  this  time  I  bod  done  what  I  did  from 
lustructions  from  the  St  Lonls  office.  Altex 
this  I  was  under  instructions  from  Farley. 
Question,  yfbea  did  you  first  discuss  the 
plan  of  tlw  robbery,  and  with  whom  did  you 
first  tolk  about  th%  plan  of  operations  to  rob 
this  road?  Answer.  I  think  it  was  with 
Mr.  Farley  at  31  and  Curtis.  We  discussed 
the  D.  &  R.  G.  road,  when  I  told  him  what 
I  had  learned  from  the  defendants.'*  That  a 
letter  was  prepared  In  Mr.  Farias  office, 
with  the  consent  of  the  officers  of  the  com- 
pany, purporting  to  be  writtra  one  Wfl- 
liam  S.  BueU,  of  New  York,  to  Icon,  an  ex- 
press agent  in  the  employ  of  the  Denver  & 
Rio  Grande  Express  Ck)mpany,  introducing 
to  him  Mr.  HolUday  as  Joe  Ward.  That 
plans  were  devised  l>etween  HoUiday  and 
Connor  to  carry  out  the  robbery.  Mr.  Pap- 
ley  testifies  tliat  on  the  night  of  the  13th  of 
April,  after  meeting  Uolliday,  he  saw  Mr. 
GlUooly,  treasurer  of  the  Denver  &  luo 
Grande  Kailroad  Company,  and  told  Urn 
'n'lmt  Holllday  had  said;  and,  It  appears 
from  the  evidence,  from  that  time  on,  the 
company,  through  its  offlcera,  not  only  con- 
sented that  their  property  might  be  taken, 
but  co-operated  with  the  witness  Holllday, 
through  Parley,  in  perfecting  plans  by  which 
such  taking  might  be  accomplished.  Mr. 
GUlooly  testifies  tliat  "Holllday  was  in  the 
employ  of  Thiel's  Agency.  Thtel  was  in  our 
employ.  Whatever  Mr.  Hollidny  did  was 
being  done  with  the  full  knowledge  and  con- 
sent of  the  company.  This  scheme  was  be- 
ing worked  for  nearly  a  month." 

To  constitute  the  crime  of  larceny  at  com- 
mon law  there  must  be  a  trespass,— that  is, 
a  taking  of  property  without  the  consrat  of 
the  owner,— coupled  with  an  Intent  to  steal 
the  proper^  so  taken.  It  is  therefore  evident 


that  the  crime  Is  not  committed  when,  with 
the  consent  of  the  owner,  his  property  Is 
taken,  however  guilty  may  be  the  take's 
purpose  and  Intent  This  is  the  accepted  doc- 
trine, 03  laid  down  by  the  various  text  writ- 
ers on  criminal  law.  Mr.  Bishop,  discussing 
this  principle  in  the  fifth  edition  ot  his  work 
on  Crimtaial  Law,  (section  2^,)  says:  ^The 
cases  at  greatest  dlffionlty  are  those  in  which 
one,  suspecting  crime  in  another,  lays  a 
plan  to  entrap  him.  Consequently  even  if 
there  is  a  fwnsoit,  it  is  not  within  the 
knowledge  of  him  who  does  the  aot  Here 
we  see,  from  prindplee  already  diacusaed, 
that  supposing  the  consent  really  to  exist  and 
the  case  to  be  one  in  which,  on  general  doo- 
trlnes.  the  consult  will  take  away  the  crim- 
inal quality  of  the  act.  there  la  no  legal  crime 
committed,  though  the  doer  of  the  act  did 
not  know  of  the  existence  of  the  drcum- 
Btanbe  which  prevented  the  criminal  quality 
fiiHn  attaching."  2  Ardib.  Crlm.  Fr.  &  PL 
1181;  2  Rnss.  Crimea,  iSO;  8  Chit  Crim. 
Law,  025;  1  Whart  Grim.  Iaw,  |  914.  TO 
tile  same  effect  is  the  mtlform  current  of  tiie 
decisions,  in  the  oase  at  Reg.  ▼.  Johnson,  41 
E.  a  li.  123,  it  was  hdd  that  where  a  serv- 
ant pretended  to  concur  with  two  persons 
who  proposed  to  rob  bis  master's  house,  and 
acting  under  the  advice  of  the  police  he 
opeaed  the  door  tot  them  to  eat&e,  there 
could  be 'no  conviction  of  burglary.  Of  the 
same  purport  is  the  case  of  Allen  t.  States 
40  Ala.  334,  wherehi  it  is  said:  "Where  the 
proof  showed  that  the  pristmw  proposed  to 
a  servant  a  plan  for  robbing  Us  Mnidoyer's 
office  by  nl^t;  tiiat  the  servant  disclosed 
the  plan  to  his  Mnployer,  by  whom  it  was 
communicated  to  the  police;  tbat  the  master, 
acting  under  the  instructions  of  the  pc^ce^ 
furnished  the  servant  with  the  keys  of  his 
office  on  the  app4^ted  night;  that  the  serv- 
ant and  the  prisoner  went  together  to  the 
office,  where  the  servant  opened  the  door 
with  the  key,  and  they  both  entered  througl 
the  door,  and  were  arrested  In  the  house 
by  the  police,— held,  that  there  could  be  no 
conviction  of  burglary."  In  the  case  of  Spei- 
den  V.  State,  3  Tex.  App.  153,  the  defendant 
was  indicted  for  burglary  by  breaking  into 
a  bank  with  Intent  to  commit  theft  The 
court  say:  "In  the  case  at  bar  the  detectives 
caimot  be  con^dered  in  any  other  light  than 
as  the  servants  and  agents  of  the  bankers, 
Adams  &  Leonard.  They  (the  detectives)  had 
the  legal  occupancy  and  control  of  the  banlc 
Two  of  them  made  arrangements  with  de- 
fendant to  enter  It  and  defendant,  when  ar- 
rested, had  entered  the  bank  at  the  sohcita- 
tlon  of  tliosr*  (ietoctives,  who  wore  rightfully 
in  possesion,  with  the  consent  of  the  own- 
ers.. This  cannot  be  burglary  in  contempla- 
tion of  law,  however  much  the  defendant 
was  guilty  in  purpose  and  intent."  In  Dodge 
V.  Brittain,  Meigs,  8.%  it  is  said:  "Recriving 
goods,  with  the  owner's  consent  from  his 
servant  is  not  larceny,  it  being  of  the  essence 
of  the  offense  that  the  goods  be  taken  against 
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the  will  of  the  owner,  invito  domino.**  Of 
Uie  same  purport  are  Kemp  y.  State.  11 
Humt^.  320;  State  v.  Chambers,  6  Ala.  855; 
Zfnk  v.  People.  77  N.  T.  114;  U.  S.  v. 
Whittier.  5  Dill,  35;  State  v.  CoTineton,  2 
Bailey,  500 ;  and  numerous  other  cases  that 
might  be  cited. 

Counsel  for  the  pe(H>le  coocede  the  sound- 
ness of  the  doctrine  as  above  announced,  but 
seek  to  escape  Ita  application  upon  the  ground 
that  the  plaintiffs  in  error  were  not  prose- 
cated  for  stealing  from  the  railway  company, 
and  therefore  the  attitude  of  the  company 
made  no  difterence.  In  other  words,  it  Is 
contended  that  the  conspiracy  to  do  an  act 
constitutes  a  crime,  although  the  act  to  ac> 
complish  which  the  conspiracy  Is  formed 
would  not  be  unlawful  if  committed.  To  state 
the  iHToposltion  is  to  refute  it.  We  think  the 
law  api^icable  to  this  case  la  clearly  and 
correctly  stated.  In  the  case  (rf  Johnson  v. 
State,  3  Tex.  App.  603,  the  court  say:  'The 
fact  of  such  conspiracy  once  being  establish- 
ed, the  subsequent  consent  of  the  owner  (or 
those  acting  for  him)  for  the  conspirators  to 
enter  the  building  wlU  not  affect  tbeir  guilt 
in  the  least,  unless  the  evidence  shows  that 
Hlgglns  and  Garwood,  or  the  detective  em- 
ployed by  them,  suggested  the  offense,  or  in 
some  way  created  the  original  intent  or  agree- 
ment to  commit  the  offense  as  charged."  In 
the  case  ot  Saunders  v.  People,  38  Mich.  218, 
the  defendant  was  cuivlcted  of  breaking  and 
entering  by  nl^t  a  court  room,  and  felo- 
niously taking  therefrom  certain  bonds,  mie 
defendant  Saondera  was  a  lawyer,  and  It 
was  shown  In  evidence  that  he  asked  Webb, 
a  policeman,  to  leave  the  door  of  the  court 
room  unlocked  In  order  that  he  might  get 
the  bonds,  and  that  Webb,  after  consulting 
with  bis  superior  ofBcer,  consented,  and  then 
lay  In  wait,  and  caught  one  Moylan  remov- 
ing the  papers.  The  supreme  court  of  Mich- 
igan, composed  of  Judges  Campbell,  Cooley, 
Marston,  and  Graves,  reversed  the  conviction, 
and  severely  d»iounced  the  conduct  of  the 
cheers  in  conniving  with  persons  suspected 
of  criminal  designs,  for  the  purpose  of  ar- 
resting them  Id  the  commisMon  ot  the 
offense.  Judge  Marston,  concurring  In  a  sep- 
arate opinion,  (pages  221,  222,)  says:  "The 
course  pursued  by  the  officers  In  this  case 
ma  utterly  indefensible.  Where  a  person 
contemplating  the  commission  of  an  offense 
ai^oaches  an  officer  of  the  law,  and  asks 
his  assistance,  It  would  seem  to  be  the  duty 
of  the  latter,  according  to  the  plainest  prin- 
ciples of  duty  and  justice,  to  decline  to  ren- 
der  such  assistance,  and  to  take  sucb  steps  a« 
would  be  lively  to  prevent  the  commission 
of  the  offense,  and  tend  to  the  elevation  and 
improvement  of  the  would-be  criminal,  rather 
than  to  his  further  debasement.  Some  courts 
have  gone  a  great  way  in  giving  encourage- 
ment to  detectives  In  some  very  questionable 
methods  adopted  by  them  to  discover  the 
guilt  of  criminals,  but  they  have  not  yet 
T.!t3P.no.4— 11 


gone  so  far,  and  I  trust  never  will,  as  to  lend 
aid  or  encouragement  to  01110?™  who  may, 
under  a  mistaken  sense  of  duty,  encouinge 
and  assist  parties  to  commit  crime.  In  order 
that  they  niny  oiTest  and  hiive  them  pun- 
ished for  so  doing.  Hie  mere  fact  that  the 
person  contemplating  the  commission  of  a 
crime  Is  supposed  to  be  an  old  offender  can 
be  no  excuse,  much  less  a  Justification,  for 
the  course  adopted  and  pursued  In  this  case." 
Campbell,  C.  J.,  also  concurring,  (at  page  223,) 
said:  "Assuming  that  there  is  not  In  the  rec- 
ord full  evidence  of  such  an  iovitatlon  to  enter 
the  clerk's  office  as  would  conduslvely  show 
there  was  no  breaking,  fbe  encouragement  of 
criminals  to  Induce  them  to  commit  crimes, 
in  order  to  get  up  a  prosecuticHi  against 
them.  Is  scandalous  and  reprehensible."  We 
feel  warranted  In  quoting  thus  fully  from 
these  opinions  because  the  vlem  therein  ex- 
pressed ore  specially  pertinent  to  the  facts 
in  this  case,  and  because  of  the  universally 
recognized  leamlz^  and  ablUty  of  tiie  eminent 
jurists  who  announced  them.  In  the  case 
under  consideration,  tlie  only  erldenoe  of  the 
Inception  of  the  scheme  to  rob  the  express 
company  Is  that  of  HoUlda^,  Who  states  that 
It  was  instigated  by  bis  superiors  at  St.  Louis, 
and  by  htm  suggested  to  tlie  plalntlfte  in  er- 
ror. It  further  app^rs  that  before  the  con- 
summaticm  of  the  ootmplTacj  tba  officers  of 
the  express  company  were  Informed  of  and 
consented  to  the  acliome;  hmce,  under  the  fore- 
going authorities,  the  prosecution  cannot  be 
sustained.  We  do  not  wish  to  be  nnd«vtood 
as  intimating  that  fhe  servtoes  of  a  detective 
cannot  be  legitimately  employed  In  the  dis- 
covery <tf  the  perpetrators  of  a  crime' that 
has  been,  or  la  bdng,  committed,  but  we  do 
say  that  whcai.  In  tbelr  zeal,  or  under  a  mis- 
taken sense  duty,  detecttves  suggest  the 
commission  of  a  crime,  and  Instigate  others 
to  take  part  In  Its  oommlsslon  In  ord«r  to 
arrest  them  while  in  the  act,  althouirh  the 
purpose  may  be  to  capture  tAA  offenders, 
Uidr  conduct  Is  not  only  reprehensible,  but 
criminal,  and  ought  to  be  rebuked,  rather 
than  encouraged,  by  the  courts.  And,  ac- 
cepting the  version  of  the  witness  Holllday 
as  true,  it  shows  a  state  of  facts  that  can 
have  no  place  in  the  decent  administration 
of  justice. 

The  witnesses  Parley  and  Newcome  were 
-permitted,  over  objection,  to  testify  to  state- 
menta  made  to  them  by  the  witness  Holll- 
day. not  made  in  the  presence  of  plaintiffs  In 
error,  or  either  of  them.  This  was  hearsay 
evidence,  and  clearly  Inadmissible.  Counsel 
for  tlie  people  attempt  to  justify  the  admission 
of  this  testimony  upon  the  ground  that  the 
testimony  of  Holllday  was  attacked  on  cross- 
examination,  and  his  credibility  questioned, 
and  th^efore  the  people  had  a  right  to  cor- 
roborate him  In  this  manner;  asserting  that 
such  procedure  was  In  conformity  to  well- 
established  authorities.  No  authority  Is  cited, 
and  upon  a  full  and  careful  research  we  feel 
safe  in  asserting  that  no  auth<Mlty  can  be 
found  that  will  sanction  the  admission  of  this 
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evidence.  In  the  language  of  Buller,  J.,  (King 

V.  Parker,  3  Dwig.  244.)  "It  is  now  settled 
that  what  a  witness  said,  not  upon  oath, 
would  not  be  admissible  to  confirm  what 
he  said  upon  oath."  Greenleaf,  in  his  work 
on  Evidence,  (volume  1,  fi  409,)  says:  "But 
(■vidciice  tliiit  he  has,  on  other  occasions, 
made  statements  similar  to  what  be  has  tes- 
tified In  the  cause,  is  not  admissible."  In 
ICobb  r.  Hackley,  23  Wend-  50,  Bronson,  J., 
in  a  Tery  exhaustive  opinion  on  this  subject, 
says:  "But  as  a  general,  and  almost  univer- 
sal, nile,  evidence  of  what  the  witness  has 
said  out  of  court  cannot  be  received  to  forti- 
fy his  testimony.  It  violates  a  first  prin- 
ciple In  the  law  of  evidence  to  allow  a  party 
to  be  affected,  either  In  his  person  or  his 
property,  by  the  declarations  of  a  witness 
made  without  oath.  And,  besides,  It  can  be 
no  confirmation  of  what  the  witness  has  said 
on  oath,  to  show  that  he  has  made  similar 
dednrations  when  under  no  such  solemn  ob- 
ligation to  speak  the  truth.  It  is  no  answer 
to  say  that  such  evidence  will  not  be  likely 
to  gain  credit,  and  consequently  will  do  no 
harm.  Evidence  should  never  be  given  to  a 
jury  which  they  are  not  at  liberty  to  believe." 
The  only  exception  to  this  rule,  as  stated  by 
Greenleaf  in  the  section  above  cited,  is 
"where  a  design  to  misrepresent  is  charged 
upon  the  witness  In  consequence  of  his  re- 
lation to  the  party  or  the  cause.  In  which 
ease  It  seems  It  may  bo  proper  to  show  that 
he  made  a  similar  statement  before  that  re- 
liitlon  existed."  At  the  time  of  the  admis- 
sion of  the  testimony  the  plaintiffs  In  error 
had  i^iade  no  attempt  to  impeach  the  witness 
HoUiday,  nor  did  they  at  any  time  do  more 
than  to  deny  his  statements,  when  on  the 
stand  as  witnesses  in  their  own  behalf.  The 
witnesses  Farley  and  Newcome  testified  that 
they  had  no  personal  knowledge  of  the  facts 
^tated  by  Holliday,  and  were  simply  repeat- 
ing the  story  told  by  him.  Hie  harmfulness 
of  tbis  con  be  readily  seen.  The  witness 
Farley  was  at  the  time  holding  an  Impor- 
tant official  position.  He  was  a  respectable 
citizen,  and  possessed  the  contidence  of  the 
community,  and  the  repetition  by  him  of 
Holltday's  story  might  give  It  a  weight  and 
credibility  greater  than  would  have  attached 
to  It  when  told  alone  by  Holliday.  However 
this  may  be,  the  admission  of  this  testimony 
was  so  violative  of  every  rule  of  evidence 
that  In  Itself  it  would  compel  a  reversal  of 
the  case,  and  it  becomes  unnecessary  to  no- 
tice the  further  objections  so  fully  argued 
by  counsel.  For  the  reasons  given,  the  judg- 
ment will  be  reversed. 

(18  Colo.  600} 

PEOPLE  ex  pel.  COPFET  et  al.  T.  DOWN- 
ER, Judge. 

(Sameme  Court  of  Colorado.  May  29,  1893.) 
lt»TtDA«os— When  Liks  —  Writ  of  Ehhok — Di- 

HECTISO  JKDOMEST  ON  ReMAND. 

1.  When  the  supreme  court  reverses  8 
cause,  and  directs  the  lower  court  to  enter  a 


fiartjcnlar  judgment,  the  writ  of  mandamus 
B  a  proper  remedy  to  rompcl  obedience  to  Rurh 
mandate:  but  the  reversal  of  a  cause  with  di- 
rections for  further  proceedings  in  accordance 
with  the  opinion  of  the  supreme  court  Is  not 
necessarily  equivalent  to  a  reversal  with  direc- 
tions to  enter  a  particular  judgment. 

2.  The  writ  of  mandamus  will  not  be  al- 
lowed to  usum  the  office  of  a  writ  of  error,  uor 
will  it  be  made  use  of  to  anticipate  an  erro- 
neous decision  by  a  sabordlnate  court. 

3.  A  subordinate  court  may  be  required  to 
roceed  to  judgment  by  writ  of  mandamuR. 
ut  such  writ  will  not  be  awarded  unless  it 

appears  that  the  lower  court  refuses,  or  Is  un- 
willing, to  proceed  with  the  determinatioa  of 
the  matter  before  It. 
(Syllabus  hy  the  Court) 

Oilginal  application  in  the  name  of  the 
state,  at  the  relation  of  Henry  N.  Coffey, 
Nelson  K.  Smith,  and  John  W.  Blackburn, 
for  mandamus  to  Sylvester  S.  Downer,  Judge 
of  the  eighth  JudicUil  district  Writ  denied. 

Belford  &  Galloway,  for  petitioners.  U  O.' 
Rockwell,  for  respondent 

ELLIOTT,  J.  Relators  were  philntifts  In 
error  in  the  action  for  specific  performance 
reviewed  In  CotCee  v.  Emigh,  13  Colo.  184, 
25  Pac.  Rep.  83.  They  now  ask  for  a  writ 
of  mandamus  from  this  court  to  compel  the 
district  court  of  Boulder  county  to  enter  a 
decree  rcqutrtn^  the  spedflc  performance  of 
the  written  agreement  considered  in  that 
cause,  in  conformity  to  the  deci^on  and 
opinion  rendered  thei*cin  by  this  court 

1.  When  this  court  reverses  and  remands 
a  cause  with  directions  to  the  lower  court 
to  enter  a  particular  judgment,  and  the  low- 
er court,  either  from  mistaking  the  meaning 
of  the  mandate,  or  for  other  cause,  refuses 
or  unreasonably  delays  entering  such  judg- 
ment after  proper  demand  therefor,  a  writ 
of  mandamus  from  this  court  Is  a  proper 
remedy  to  compel  obedience  to  such  man- 
date. High,  Extr.  Rem.  8  255;  Merrill, 
Maud.  S  189;  Ex  parte  Dubuque  &  P.  R. 
Co.,  1  Wall.  69;  DufBtt  v.  Crozler,  30  Kan. 
150,  1  Pac.  Rep.  69;  Gray  v.  Saginaw  Judge, 
49  Mich.  028,  14  N.  W.  Rep.  600;  Preem. 
Jndgm.  8  249;  Railroad  Co.  v.  Hull,  24  Neb. 
740,  40  N.  W.  Rep.  280.  The  CoCfee-BmlgSi 
Case,  15  Colo.  193,  25  Pac.  Rep.  83,  was  not 
remanded  with  directions  to  enter  a  particu- 
lar judgment;  It  was  remanded  for  further 
proceedings  In  accordance  with  the  opinion 
of  this  com*t  as  expressed  In  the  judgment  of 
reversal.  Neither  the  opinion  nor  the  jndg- 
raent  contained  any  other  or  further  specific 
mandate.  According  to  such  opinion,  petl- 
tionera  were  entitled,  upon  the  remanding  of 
that  cause,  to  have  a  decree  entered  reqtfip-, 
ing  the  specific  performance  of  the  written 
agreemout  upon  which  the  action  was  found- 
ed, unless  some  new  matter  affecting  the 
substantial  rights  of  the  parties,  and  not  in- 
consistent with  the  opinion  thus  rendered, 
should  be  properly  brought  before  the  court 
for  consideration  before  the  final  deternilnar 
tlon  of  the  controversy.  Such  decree  would 
doubtless  have  been  rendered  If  pctltioneis 
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bad  demanded  the  same  in  reasonable  time, 
without  doing  or  allowing  anything  to  be 
done  which  could  he  considered  as  Impairing 
or  clouding  their  rights  in  the  premlsefl,  as 
declared  by  the  former  opinion  of  this  court; 
but  it  appears  that  more  than  two  yeai-s 
.were  suffered  to  elapse  before  petitioner 
made  any  specific  demand  for  the  rendition 
ot  such  decree.  It  Is  now  claimed,  by  the 
answer  in  this  proceeding,  that,  in  the  mean 
time,  petitioners  so  dealt  with  the  prc^rty 
In  controversy  tliat  one'Iiewis  G.  Rockwell 
acquired  an  Interest  in  such  property  adverse 
to  petitioners;  and  also  that,  before  peti- 
tioners mode  any  specific  demand  for  the 
rendition  of  the  decree,  said  Rockwell  ap< 
peared  In  said  district  court,  and,  upon  due 
notice  to  [Ktitioners,  presented  his  petition 
of  Intervention  setting  forth  liia  claim  to  the 
property,  and  that  for  such  reason  the  dis- 
trict  court  now  declines  to  render  the  decree 
indicated  by  the  former  opinion  of  this  court. 

2.  Under  the  circumstances,  we  are  of  the 
opinion  that  the  writ  of  mandamus  should 
not  issue  in  this  case.  In  arriving  at  tills  con- 
clu^on  we  must  not  he  understood  as  deter- 
mining, or  even  intimating,  that  Mr.  Rock- 
well was  or  Is  entitled  to  Intervene  in  peti- 
tioners' cause,  or  that  his  intervention  peti- 
tion states  facts  sufficient  to  entitle  him  to 
any  relief  In  the  action,  or  that  he  has  gained 
any  Intei-est  whatever  In  that  portion  of  the 
mining  property  which,  by  the  forme?  opin- 
ion of  Uils  court,  was  declared  to  be,  in  eq- 
uity, the  property  of  petitioners;  nor  mtist 
we  he  xmderstood  as  Intimating  that  peti- 
tioners may  not  still  be  entitled  to  their 
decree  of  specific  performance,  as  Indicated 
by  such  former  opinion,  notwithstanding  any- 
thing in  said  petition  of  Intervention  alleged. 
In  other  words,  we  do  not  now  pass  upon  the 
status  of  the  intervener,  nor  upon  the  suffi- 
ciency of  his  petition.  To  consider  and  de- 
termine such  matters  in  a  proceeding  of  this 
kind  would  t>e  to  allow  a  writ  of  mandamus 
to  usurp  the  office  of  a  writ  of  error.  All 
we  decide  upon  this  application  Is  that,  in- 
semudi  as  the  former  opinion  of  this  court 
did  not  contain  a  specific  mandate  to  enter 
a  particular  judgment,  and  petitioners  de- 
layed securing  th^  decree  In  accordance 
with  such  former  oi^on  until  the  district 
court  had  taken  cognizance  of  the  petition 
of  Intervention,  therefore,  even  though  such 
petition  may  be  entirely  insufficient  to  affect 
petitioners'  rights  in  the  premises,  the  proper 
way  now  Is  for  petitioners  to  proceed  in  the 
district  court  to  a  final  determination  of  such 
Intervention.   High.  Extr.  Rem.  §3  257,  269. 

3.  The  writ  of  mandamus  may,  in  a  proper 
case,  take  the  place  of  the  ancient  writ  of 
procedendo  ad  judlclnm,  by  which  a  subordi- 
nate court  was  required  to  proceed  to  Judg- 
ment But  It  does  not  appear  that  such  writ 
is  nece^ary  In  this  Instance,  since  It  is  not 
alleged  that  the  district  court  refuses,  or  Is 
unwilling,  to  proceed  with  the  determination 
of  the  petitioa  of  intervaitton.  People  t. 


District  Court,  14  Colo.  396.  24  Pac.  Rep. 
260;  People  v.  Graham,  16  Colo.  347,  26  Pac 
Rep.  936.  It  does  not  appear  that  petition- 
ers have  ever  challenged  the  sufficiency  of 
the  petition  of  Interrentioii  In  the  district 
court,  nor  that  they  have  sought  to  have 
such  petition  disposed  of  In  any  manner,  ex- 
cept to  have  the  same  ignored  or  treated  as 
a  ntillity.  and  hence  no  obstatde  to  the  entry 
of  the  decree  which  they  demand.  This  the 
district  court  refused.  If  the  district  court, 
on  final  hearing,  shall  wrongful^  sustain  the 
intervention,  its  error  may  be  corrected  by 
the  ordinary  methods  of  appellate  procedure; 
but  an  erroneous  decision  is  not  to  be  an- 
ticipated by  a  resort  to  the  extraordinary 
writ  of  mandamus.  The  appUcodon  for  such 
writ  Is  dented. 


(U  Colo.  4W) 
CASTNER  T.  RICHARDSON. 
(Sapreme  Court  of  Colorado.  May  29,  1893.) 

FaCTOKS  ANI'  BkOKBBS  —  CONTKAC'T  — BtaTCTB  OF 

FRAnns— Eahsixo  op  Commissions— Kbvib wins 
Etiubncb  oy  Appeal. 

1.  To  entitle  a  real-estate  agent  to  commis- 
sions, a  contract  of  employment  is  necessair. 
This  is  as  true  of  ao  agency  to  find  a  purchasa 
as  of  an  agency  with  power  to  sell. 

2.  When  a  broker  askg  and  obtains  from 
the  owner  the  price  at  which  he  is  willing  to 
sell  certain  real  estate, — this,  without  more, 
does  not  establish  the  relation  of  principal  and 
agent  between  the  owner  and  the  broker. 

3.  When  ah  action  la  tried  by  the  court 
without  a  jury,  the  court  is  the  judge  of  the 
credibility  of  the  witnesses,  whom  be  sees  and 
hears,  and  of  the  weight  of  the  evidence  which 
they  give;  and,  where  the  evidence  is  conflict- 
ing, It  ia  not  the  province  of  an  appellate  court 
to  reverse  findings  of  fact. 

4.  By  the  statute  of  frauds  as  amended  in 
1887,  a  oindinfc  contract  for  the  sale  of  real 
estate  cannot  be  executed  by  an  agent  nnless 
the  agent  be  authorized  by  writing. 

5.  Where  the  owner  merely  states  to  a 
broker,  not  employed  as  his  agent,  the  net  price 
which  he  will  accept  within  a  limited  time,  and 
the  broker  procures  an  offer  of  such  price  with- 
in such  time,  but  does  not  procure  the  execu- 
tion of  a  binding  contract,  nor  a  purchaser 
ready  to  pay  the  purchase  price  within  the  time 
limited,  and  the  owner  refuses  to  allow  furiber 
time,  the  broker  cannot  recover  commlsrions. 

(Syllabus  by  the  Court.) 
Error  to  Arapahoe  county  court 
Action  by  Charles  H.  Castner.  real-estate 
broker, against Cyms  G.Richardson,  for  com- 
missions. Action  commenced'  before  a  Justice 
of  the  peace.  There  being  no  written  plead- 
ings, the  nature  and  cause  of  the  action, 
as  well  as  the  grounds  of  defense,  must  be 
ascertained  from  the  evidence.  On  appeal 
to  the  coimty  court  a  trial  was  had,  result- 
ing la  a  finding  and  Judgment  for  the  do< 
fendant.  Richardson.  The  plaintiff,  Castner, 
brin^  the  cause  to  this  court  by  writ  of 
error.  The  facts  suffldratly  appear  in  the 
opinion.  Affirmed. 

Hoyt  &  Brice,  for  plaintiff  in  error. 
Charles  H.  Burton,  for  defendant  In  error. 

ELLIOTT,  J.  1.  To  entitle  a  real-estate 
agent  to  commlurioiis,  a  contraot  of  employ- 
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ment  is  necessary.  The  term  "commlssloiis," 
thus  used,  means  the  amount  allowed  or 
paid  to  an  agent  or  broker  employed  to  man- 
age the  affairs  of  another  as  compensatlOQ 
for  such  services.  Where,  as  In  this  case, 
the  employment  Is  denied,  the  relation  of 
principal  and  agent  must  be  affirmatively 
estabUshed  by  a  preponderance  of  the  evi- 
dence, though  such  relation  may  be  ImpUed 
from  such  facts  and  drcumstances  as  satis- 
factorily establish  its  existence.  This  is  as 
true  in  respect  to  an  agency  to  And  a  pur- 
chaser as  of  an  agency  with  power  to  sclL 
Whart.  Ag.  I  330. 

2.  When  a  real-estate  broker  asks  and  ob- 
tains from  the  owner  the  price  of  certain 
real  estate,  or  the  price  at  which  the  owner 
is  willliig  to  sell,  this,  without  more,  does 
not  establish  the  relation  of  principal  and 
agent  between  the  owner  and  broker;  It 
does  not  establish  a  contract  of  employ- 
ment. If  the  rule  were  otherwise,  no  one 
would  be  safe  in  stating  the  price  of  his 
own  property  in  the  hearing  of  a  broker. 

3.  This  action  was  tried  by  the  court  with- 
out a  jury.  If  the  finding  had  been  In  favor 
of  plaintiff,  we  might  not  have  felt  at  lib- 
erty to  disturb  it,  since,  from  the  facts  and 
circumstances  shown  by  plaintiff's  evidence, 
a  contract  of  employment  might  posrfbly 
have  been  Inferred.  But  the  trial  court  was 
the  judge  of  the  credibility  of  the  witnesses, 
whom  he  saw  and  heard,  and  'of  the  weight 
of  the  evidence  which  they  gave.  The  evi- 
dence being  conflicting.  It  is  not  the  province 
of  this  court  to  reverse  findings  of  fact 
The  testimony  of  the  defendant  was  plain  and 
positive  to  the  effect  that  he  did  not  employ 
the  plaintiff  as  his  agent  In  any  capacity. 
Defendant  testified  that  plaintiff  came  to 
his  office,  and  inquired  what  he  would  take 
for  his  Welton  street  property;  that  he  told 
plaintiff  he  would  take  ¥15,750  net;  that  he 
would  accept  that  amount  for  one  week,  but 
that  he  never  put  any  property  for  sale  on 
commission,  and  never  employed  any  agent; 
that  he  repeated  these  statements  to  plain- 
tiff several  times,  on  the  occasion  when  be 
inquired  the  price  of  the  property.  Defend- 
ant also  testified  that  afterwards,  when 
plaintiff  claimed  to  be  defendant's  agent  in 
the  transaction,  he  (defendant)  told  plaintiff 
that  "he  was  no  such  thing."  According  to 
defendant's  evld^(%,  v^a  which  the  find- 
ing and  Judgment  of  the  trial  court  were 
evidently  based,  plalntUt  was  never  an- 
p!oyed  by  defendant,  and  the  services  he 
rendered  were  entirely  unsolicited.  At  most, 
plaintiff  had  Imt  a  naked  verbal  option, 
tor  which  he  paid  nothing,  and  for  which 
defendant  received  notUng.  Defendant 
made  a  verbal  offer  for  a  limited  period  of 
time,  by  which  he  agreed  to  sell  the  prm- 
Ises  for  a  spedfled  sum  of  money,  to  be 
paid  to  him  during  that  time,  and  ttiat  was 
the  extent  of  the  agrean«it  between  phiin- 
tiff  and  defendant.  The  sale  was  not  con- 
summated, nor  did  plaintiff,  or  any  ons  pro- 


cured 1^  htm,  offer  to  pay  the  price,  <«■  to 
execute  a  binding  ccmtraot,  within  the  tfane 
limited  by  defendant  The  evidence  shows 
that  plaintiff  received  an  offer  for  the  prop- 
erty within  the  time  limited,  and  upon  tho 
terms  stated  to  him  by  d^endant;  that  he 
communicated  such  offer  to  defendant;  and 
that  defendant  gave  plaintiff  until  the  close 
of  banking  hoars  the  second  day  thereafter 
In  which  to  close  the  sale  and  pay  over  the 
purchase  money.  This  not  being  done  with- 
in the  extended  time,  defendant  afterwards 
refused  to  convey  the  property,  and  also  re- 
fused to  pay  plaintiff  any  commlESlona, 

4.  The  payment  of  $25  by  the  proposed 
purchaser  to  plaintiff,  and  plaintiff's  receipt 
therefor,  did  not  create  a  binding  contract 
of  sale,  as  plaintiff  was  not  authorized  by 
writing  to  execute  such  contract,  as  was 
then  required  by  the  act  of  1887,  Sesa.  Laws, 
p.  274. 

5.  It  Is  contended  that  as  plaintiff  found 
a  purchaser  ready,  willing,  and  able  to  buy 
within  the  time  limited,  and  upon  the  terms 
stated  by  defendant,  he  had  fully  earned 
his  commissions;  and,  further,  that  he  was 
entitied  to  a  reasonable  time  to  procure  an 
abstract,  examine  the  tltie,  and  so  close  up 
the  proposed  sale.  Such  rule  is  not  appli- 
cable in  a  case  of  this  kind.  It  can  only  ap- 
ply to  a  case  where  the  contract  of  employ- 
ment is  admitted  or  estabUshed  by  the  evi- 
dence, and  where  time  is  not  of  the  essence 
of  such  contract  It  may  be  conceded,  where 
an  owner  engages  the  services  of  an  agent 
to  sell,  or  negotiate  a  sale  of,  his  real  estate, 
and  by  the  contract  the  agent's  compensa- 
tion Is  made  dependent  upon  a  consummated 
sale,  and  time  la  not  of  tiie  essence  of  such 
contract,  that  the  agent  Is  entitled  to  a  rea- 
sonable time  in  which  to  consummate  the 
same  after  he  has  found  a  purchaser  ready, 
willing,  and  able  to  buy  upon  the  very  terms 
stated  by  the  owner;  but  no  such  duty  de- 
volves upon  the  owner  towards  a  person 
whom  he  has  not  employed  as  his  agent, 
and  certainly  not  In  a  case  where  the  own- 
er expressly  limits  the  time  in  which  a  per- 
son not  an  agent  may  procure  and  pay  over 
the  purchase  money.  Watson  v.  Brooks,  11 
Or.  271,  3  Pac.  Rep,  679;  Buckingham  v. 
Harris,  10  C3olo.  455,  15  Pac.  Rep.  817;  Wray 
V.  Carpenter,  16  Colo.  271,  27  Pac.  Rep.  24a 
The  Judgment  of  the  ooonty  court  Is  af- 
flnued. 


(18  Colo.  461} 
HfTRD  T.  GABLILB,  SUte  OlVeasnrer. 
(Snpreme  Conrt  of  Colorado.   May  16,  1803.) 

BUFBEIIB  COOBT— JmilSDICTION  — COMSTITDTIOJTAI, 

QUBSTIOSS. 

Under  Laws  1891,  p.  118,  S  1,  limiting 
the  jarisdiction  of  the  supreme  court  to  case* 
where  the  amouot  iavoived  exceeds  $2,500 
except,  inter  alia,  where  the  constraction  of  <« 
constitutional  provision  is  necessary  to  the  de- 
termination of  the  case,  in  order  to  bring  a 
case  within  such  exception  it  mu^t  appeur  that 
the  GODstructiMi  of  the  ooaatitutionai  iffovisioa 
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was  Btceaauy  to  a  d«ddoii  of  tiie  cftse.  ud 
th|it  it  wu  constrned  adversely  to  ^tellonL 

Error  to  conrt  of  appeals. 

ProceedlDK  by  Nathan  8.  Hurd  against 
James  N.  GarlUe,  treasurer,  for  a  writ  of 
mandamm  to  compel  the  payment  of  certain 
warrants.  In  the  district  court  a  demurrer 
to  the  iietltton  was  OTwruIed,  and  Jndg^ 
ment  entered  for  petitioner.  The  conrt  of 
appeals  rerosed  the  Judgment,  and  ren* 
dered  Judgment  for  defendant,  Pac.  Rep. 
952,)  and  the  petitioner  sacd  ont  a  writ  of 
OTTCMr.  Affirmed. 

The  other  facte  fully  appear  In  the  follow- 
ing statement  by  GODDARD,  J.: 

This  proceeding  was  instituted  hy  Hurd 
In  file  strict  court  of  Arapahoe  county, 
for  a  writ  of  mandamus  to  compel  Oarllle,- 
as  state  treasurer,  to  pay  certain  warrants. 
The  issuance  of  an  oltematlTe  writ  was 
waived,  and  demurrer  was  interposed,  upon 
tite  ground  that  the  petition  did  not  state 
facts  snffldent  to  constitute  a  cause  of  ac- 
tion. Hie  demurrer  was  overrnled,  and  the 
writ  ordered.  From  this  Judgment  GarlUe 
sued  out  a  writ  of  error  from  the  court  of 
appeals,  niat  court  reversed  the  Judgment 
of  the  district  court  The  writ  of  error 
from  this  conrt  was  sued  out  to  review  tliat 
Judgment 

M.  B.  Carpenter,  for  plaintiff  In  error. 
J.  H.  Haupin  and  Eugene  Engley,  At^. 
Gen.,  for  defendant  In  error. 

OODDABD.  J.,  (after  stating  the  facts.) 
Our  jurisdiction  to  review  the  Judg- 
ment of  the  court  of.  appeals  is  chal- 
lenged by  motion  to  quasb  the  writ  of  error 
from  this  court  npon  the  ground  tliat  the 
judgment  of  the  court  of  appeals  is  final, 
and  cannot  be  reviewed  by  this  court.  The 
right  of  tills  court  to  review  judgments  of 
the  court  of  appeals  lies  only  "where  the 
judgment  exceeds  $2,500,  exclusive  of  costs, 
or  where  the  controversy  involves  a  fran- 
chise or  freehold,  or  where  the  construction 
of  a  provision  of  the  constitution  of  the  state 
or  the  United  States  Is  necessary  to  a  de- 
cWon  of  the  case."  *  It  is  conceded  that  this 
action  does  not  come  witliln  the  first  two 
daases.  Does  it  fall  within  the  third? 
In  othw  words,  was  the  construc- 
tion of  a  constltntional  provision  nec- 
essary to  a  decision  of  the  case?  We  think 
the  question  must  be  answered  in  the  nega- 
tive. The  judgment  of  the  court  of  ap- 
peals was  based  entirely  upon  the  ground 
that  the  warrants  in  queadcn  were 
Invalid,  having  been  lasoed  for  disburse- 
ments tliat  were  unantlioriEed  law.  be- 
cause made  by  the  deputy  of  insurance, 

'Laws  1801,  p.  118,  S  1.  limits  the  jurisdictioa 
of  the  supreme  court  on  appoai  to  cases  where 
the  amount  inToived  exceeds  ¥2,500,  except 
where  the  matter  in  oontrOTersr  relates  to  a 
franchise  or  freehold,  or  where  the  construction 
of  a  oiDBtitutioDal  proviwon  is  necessary  to  the 
detenninatiw  <tf  the  case. 


outside  of  tiie  limits  of  the  state.  The  con- 
stitutionality of  the  Insurance  act  was  not 
questioned,  and  the  decision  involved  only 
an  interpretation  of  that  act  WhUe  the 
attorney  general  contended  that  the  war^ 
rants  should  not  be  paid  for  the  further 
reason  that  no  appropriation  had  been  made 
for  their  payment,  the  court  of  appeals  did 
not  decide  that  question,  as  clear^  appears 
from  the  opinion.  On  this  point  the  court 
said:  **The  case  has  betsa  fully  disposed  of 
by  the  antecedent  dlscusedon.  and  a  deter- 
mination of  tills  constitutional  question  Is 
wholly  unnecessary.  •  •  •  We  therefore 
do  not  determine  tliat  question  In  this  case." 
This  is  certainly  decisive  of  the  controversy 
here.  To  entitle  a  party  to  a  review  of  » 
Judgment  of  the  court  of  appeals  upon  the 
ground  assigned  It  la  ofwentlal  that  the  con- 
struction of  a  constitutional  provision  la 
necessary  to  a  dedsimi  of  the  case  by  that 
conrt,  and  such  construction  must  be  ad- 
verse to  such  party.  In  this  case  plaintiff 
in  error  does  not  predicate  his  right  to  this 
review  because  the  court  of  appeals  decided 
a  constitutional  question  adversely  to  lilm, 
or  upon  the  ground  tliat  the  construction  of 
any  constitutional  provision  by  tills  court 
would  relieve  him  from  the  Judgment,  but 
to  obtain  a  construction  of  the  insurance 
act  We  are  without  Jurisdiction  to  enter- 
tain the  case  for  that  purpose.  Motion  to 
quash  sustained.  Writ  of  error  dismissed, 
and  cause  remanded. 


(18  Colo.  46C1 

DOHEBTY  V.  DOB. 
(Supreme  Conrt  of  Colorado.    May  15.  1893.) 

COHTUOIV— COMSIDBBATIOX  —  StATUTB  OT  FrAODS 
— MUDIFTIKO  CiiNTKACT, 

1,  ^Vhere  a  lessee,  before  the  expiration  of 
a  lease,  has  subjected  himself  to  damages  by 
failure  to  pay  the  rent,  and  the  lessor  waives 
the  conditions  of  the  lease,  and  airrees  to  a 
reduction  of  the  rent  if  the  lessee  will  continue 
to  occupy  the  premises,  and  the  lessee  ftRrees 
to  continue  to  occupy  them  at  the  reduced  rent, 
the  agreement  to  continue  the  occupancy  Is  a 
sut&dent  conrideration  for  the  agreement  to  re- 
duce the  rent. 

2.  Where  a  written  lease  has  less  than 
One  year  to  run,  a  modification  of  same  need 
not  be  in  writing. 

S.  When  the  terms  of  a  written  agree- 
ment, which,  by  the  statute  of  frauds,  is  re- 
quired to  be  in  writinR,  are  modified  by  parol, 
and,  as  so  modified,  have  been  fully  carried  out, 
the  obligation  is  discharged.  ' 

Error  to  district  court,  Arapahoe  county. 

Action  by  William  F.  Doherty  against  Syl- 
vania  0.  Doe  for  rent  Judgment  was  ren- 
dered for  def^dant,  and  plaintiff  brings 
error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HAYT,  a  J.: 

By  stipulation  this  case  was  referred  to  I. 
E.  Bnmum,  Esq.,  as  referee,  to  determine 
the  facta  and  the  law.  Upon  the  evidence 
adduced  before  him,  the  referee  returned 
the  following  findings  of  fiut,  and  dii-ected 
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Judgment  to  be  entered  in  favor  of  def^d- 
imt:  "First  That  on  the  twenty-fifth  day  of 
February,  188(i,  the  platatiU,  William  F. 
Doherty,  was  the  equitable  owner  o£  blocks 
10  and  11,  Idaho  SpringB,  Clear  Creek  county, 
state  of  Colorado,  except  the  east  one-half 
of  lot  1,  in  said  blociv  11,  and  that  the  legal 
title  of  said  property  was  in  one  B.  B.  Healy, 
who  held  the  same  by  a  deed  absolute  in 
form,  but  which  was,  la  fact,  a  mortgage 
to  secure  on  Indebtedness  from  Dc^erty-  to 
Healy.  Second.  That,  by  an  agreement  be- 
tween Doherty  and  Healy,  Heaiy  was  to  have 
excludve  control  and  charge  of  the  property, 
rent  it,  collect  the  rent,  and  apply  it  on  the 
interest  on  Doherty's  indebtedness  to  lilm, 
and  the  surplus.  If  any,  was  to  be  applied  on 
Its  principal.  Third.  That  on  the  twenty- 
third  day  of  February,  A.  D.  1886,  said 
Healy  entered  into  a  lease  of  said  property, 
with  the  buildings  thereon  and  improve- 
ments, also  of  the  fumltm^  in  said  bnild- 
Ings,  with  one  Gertrude  M.  Stanton  and  Syl- 
vanla  C.  Doe,  the  defendant  herein,  for  a 
pcrioiJ  of  two  years  from  the  first  day  of 
April,  1880,  with  IjUe  privilege  of  a  third 
year  if  tlie  lessees  should  so  elect  That 
the  rent  to  be  paid  was  the  sum  of  eighteen 
hundred  dollars  per  year,  payable  as  fel- 
lows, to  wit:  For  the  first  year,  one  htmdred 
and  twenty-five  dollars  per  month,  payable 
at  the  end  of  each  and  every  month  during 
the  first  year;  and  said  lessees  shall  exp^d 
a  sum  OQ  said  buildings,  on  repairing  and 
iraprorlng  the  same,  that  will  be  equal  to 
twenty-five  dollars  per  numtta  tor  said  first 
year;  and  tor  tbe  remainder  oi  the  term  tiie 
Icsp-^es  shall  pay  one  hundred  and  fifty  dol- 
lers  per  mmtti  at  the  end  of  eaCh  and  every' 
month,  as  stated  in  said  lease.  That  it  was 
also  provided  In  said  lease  as  follows:  *It 
la  also  agreed  tliat  tiie  lessor  herein  may 
traild  upon  the  vacant  lots,  hereby  leased, 
as  many  cottages  and  buildings  as  he  shall 
see  fit;  and  the  said  lessees  Aall  have  tbe 
option  of  leoidng  the  same  upon  such  terms 
as  diall  herrinafter  be  agreed  upon  by  the 
lessor  and  lesseeB.  The  ground  rmt  of  said 
cottages  and  buildings  to  be  free  to  lesEfOr.* 
Tliat  said  cottages  were  fiiUshed  so  that  the 
lessees  tocdt  possesslcHi  of  them  May  1,  1886, 
vnder  an  agreement  to  pay  rent  for  the 
whole  of  them  at  one  dollar  per  day.  No 
question  is  raised  but  what  the  lessees  made 
repairs  during  the  first  year  to  the  extent 
of  twenty-fiVe  uollars  per  month  for  the 
year.  Foiuth.  That  said  property  was  hot^ 
property,  and  that  on  Hie  first  day  of  April, 
1886,  said  lessees  entered  into  possesaiim 
tberectf,  and  began  running  the  hotel.  Ftftb. 
Tliat,  at  the  time  of  making  said  lease,  the 
defendant  herein  Icnew  that  Dc^eily  bad 
some  Interest  In  s^  property,  but  did  not 
know  what  or  liow  it  was.  Sixth.  That  on 
the  ^^th  day  of  November,  1886,  for  a  valu- 
able con^deratlon,  Gertrude  M.  Stanton  as- 
signed all  her  interest  in  said  lease  to  said 
Bylvania  C.  Do&  Seventh.  That  after  the 


assignment  the  defendant  ran  behind  in  her 
rent,  and  that  she  was  unable  to  pay  the 
same  from  tbe  proceeds  of  tlie  business,  and 
that  about  the  month  of  Septomlwr,  JSS7, 
she  and  said  Healy  made  a  modification  of 
the  lease  as  to  the  rent  to  such  an  amount 
as  she  should  be  able  to  pay;  and  that  there- 
after she  went  on  with  the  new  business 
until  the  month  of  February,  A  D.  1889, 
when  Healy  and  the  defendant  met,  and 
made  a  settlement  In  full  of  all  of  the  mat- 
ters Involved  under  the  lease  for  the  sum 
of  three  thousand  nine  hundred  and  thirty- 
six  dollars  and  fifty-six  cents,  which  amoimt 
she  paid  to  him  in  settlement  thereof.  That 
tbe  amount  which  would  have  been  due, 
according  to  the  terms  of  the  original  leaa&, 
was  the  sum  of  five  thousand  nine  hundred 
and  eighty-four  dollars,  including  the  rent 
for  the  cottages.  ITiat  the  amount  paid  by 
defendant  was  paid  during  the  term,  and  at 
time  of  settlement  Eighth.  That  the  plata- 
tifC  at  one  time  consented  to  a  reduction 
of  the  rent,  but  I  am  unnble'to  find  the  year 
in  which  it  was  done,  and  find  that  he  did 
not  know,  at  tlie  time  of  giving  such  consent 
that  the  defendant  was  then  In  arrears  on 
her  rent  Ninth.  That  after  the  settlement 
between  Healy  and  the  defendant,  and  after 
payment  to  him  of  the  amoimt  agreed  on  in 
the  settlemrait  Healy  assigned  to  tbe  plain- 
tiff all  of  the  rent  Ulen  due  on  the  said 
lease;  said  assignment  being  dated  February 
26,  1889."  The  district  court,  after  arma- 
ment, approved  the  cwclnslons  of  law  and 
foct,  and  altered  Judgment  for  tbe  defend- 
ant ■ 

J.  F.  Totirt^otte  and  W.  F.  Hughes,  for 
pLiintiff  In  error.  M.  B'.  Carpenter  and  A 
D.  BuUis,  for  defendant  in  eiror. 

HAYT,  C.  J.,  (after  staling  the  fiacts.) 
Plaintiff  In  «Tor  questions  certain  of  the 
findings  of  toot  made  by  the  referee,  but 
upon  careful  examination  we  think  the  evi- 
dence fully  sustains  such  findings.  The  sali- 
ent points  upon  wblch  the  dedMo.1  mwt 
turn  In  our  <^lnlon  are  not  contradicted. 
These  are  that  Healy  held  tlie  legal  title  to 
the  property,  with  authority  to  control  and 
manage  the  same,  with  power  to  lease,  col- 
lect the  rents,  and  apply  tbe  same  In  sat- 
isfaction of  hlis  claim.  In  pursuance  of  tUa 
authority  be  did  execute  a  written  lease  ot 
the  property  to  d^endant  In  «ror,  and  after- 
words, finding  that  slw  was  unable  to  pay 
the  stipulated  rent  he  agreed  to  a  reduction 
of  tbe  same.  It  forthw  appears  that  de- 
fendant in  error  paid  the  entire  teat,  calcu- 
lated at  th6  reduced  rate,  and  that  she  had 
a  final  settlement  of  the  matter  wlUi  Healy 
before  the  lease  vraa  assigned  to  Doherty. 
It  Is  cmtended  that  the  parol  promise  of  a 
reduction  is  without  consideration,  and  also 
that  it  falls  within  the  statute  of  frauds. 
The  defendant  in  error,  by  refusing  to  per- 
form tbe  written  contract,  subjected  herself 
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to  Boch  AamfigeB  as  mlgbt  be  Mutalsed  by 

the  lessor.  He,  bowever,  dected  to  walre 
the  written  lease,  and  she  agreed  to  con- 
tinue the  hotel  buslnesB  under  a  promise 
(tf  a,  reduction  of  the  rent  TUs  was  a  suffi- 
cient CMisIderatlon  for  the  promiBe.  Munroe 
T.  Perktais.  »  Pick.  708.  Is  the  oral  agree- 
ment void,  by  reajBon  of  the  statute  of  frauds? 
The  referee  fixed  the  time  at  which  the  lease 
was  modified  by  parol  at  the  mouth  of  8ep- 
t«Dber,  18S7.  At  this  time  moro  than  one 
fear  of  the  two-year  term  fixed  by  the 
lease  had  expired,  and  It  has  been  held  that 
a  modification  by  parol  for  a  period  less  than 
one  year  Is  not  wltltln  the  statute  of  frauds. 
Smith  T,  Devlin,  23  N.  T.  303,  We  prefer, 
iMwever,  to  rest  the  decision  upon  another 
principle  at  the  law  of  contracts.  This  may 
be  stated  as  follows:  When  the  terms  of 
an  instrument  required  to  be  In  writing  un- 
der the  statute  of  frauds  are  afterwards 
modified  by  parol,  and  as  bo  modified  have 
been  fully  carried  out,  the  obligation  is  dls- 
dmrged.  Bishop,  la  his  work  on  Contracts, 
at  section  135,  says:  "If  a  parol  agreement 
rescinding  a  specialty  Is  fully  executed,  it 
will  be  effectual."  And  In  the  well-consid- 
ered case  of  Long  v.  Hartwell,  34  N.  J.  Law, 
116^  It  Is  said:  "A  contract  under  the  dominion 
of  the  statute  of  frauds  can  be  no  more  se- 
cnr^  against  invasion  by  parol  than  a  sealed 
instrumeat"  See,  also,  Munroe  v.  Perkins, 
•supra;  Lattlmore  v.  Harseo,  14  Johns.  330; 
La.wrence  t.  Dole,  11  Vt  B40;  Canal  Ca 
T.  Ray,  101  V.  &.  B22;  Dickerson  t.  Commis- 
sioners, 6  Ind.  128;  Phelps  v.  Seely,  22  Grat 
673;  Dearborn  v.  Cross,  7  Cow.  48:  1  GreenL 
Kt.  (14th  Ed.)  I  303.  Healy,  at  the  time  he 
assigned  the  lease,  bad  no  cause  of  action 
upon  the  same  against  defendant  In  error, 
and  his  assignee,  Doherty,  therefore  took 
nothing  by  the  assignment. 
ni0  Judgment  is  affirmed. 


08  Colo.  E«8) 

PBOPI^  ex  rd.  CONNOB  8TAFLET0N 
«fc  al. 

(Sapmne  Gonrt  ftf  Colorado.    May  1!^  18S3.) 

COSTEHPT— KbWBPAPSB  PUBLICATION. 

1.  A  newspaper  article  impljrjng  that  tlie 
snnreme  court  has  beeu  Induced,  by  Improper 
influence,  to  delay  rendering  a  decision,  will 
render  the  editor  and  manager  of  such  paper 
liable  topuniBfameDt  for  contempt. 

2.  The  court's  power  to  punish  for  con- 
tempt Is  not  limited  to  the  cases  specifically 
snamerated  in  the  Code  of  CSvil  Procedure. 

Fetlti<m  on  tlie  relation  of  Charles  CtHmor 
for  eontempt  proceedings  Bf^inat  WilUam 
Btapleton  and  Kemp  O.  Cooper. 

The  foots  necessary  to  on  understanding  of 
t3ie  oj^niim  &re  as  follows: 

A  little  move  than  three  yean  ago.  JFames 
Ooonor.  Cbarles  Oonnor,  and  James  W.  Mar- 
shall, having  been  omvloted  In  the  district 
ooort  of  Arapi^ioe  county  for  conspiracy, 
and  sentenced  to  a  term  of  imprisonment  ia 


tbe  eoonty  JaO,  brougtit  Ills  noovd  oC  snob 

oonvietion  to  this  court  for  review.  Upon 
euminatlou  of  the  record.  It  appearing  prob- 
able that  error  prejudicial  to  the  legal  and 
substantial  rights  of  the  accused  had  been 
committed  on  the  trial,  a  supersedeas  was 
granted,  and  the  cause  was  regularly  dock- 
eted. The  record  was  very  volnmlnons.  It 
was  four  months  before  the  abstract  and 
brief  were  filed  In  behalf  of  the  accused. 
No  brief  in  b^alf  of  the  people  was  filed 
until  more  than  a  year  and  a  half  after  the 
cause  was  docketed.  Neither  party  ever  filed 
any  petition,  or  made  any  motion  asking  to 
have  the  cause  advanced.  The  cause  was 
regularly  reached  tor  final  bearing,  and  was 
placed  upon  the  calendar  for  oral  argument 
with  other  catises,  in  March  last  Counsel 
for  the  acoosed  then  appeared  and  argued 
file  cause.  No  one  appeared  in  behalf  of  the 
people.  The  legislature  was  then  In  session, 
and  frequently  requested  opinions  from  this 
court  Many  important  causes  were  then 
under  advisement,  so  the  cause  could  not 
be  Immediately  taken  up  and  disposed  ofl< 
Not  long  after  the  oral  argument  the  m unlet* 
pal  election  occurred  in  the  city  of  Denvw^ 
April  4,  ISBS.  While  the  Connor  Case  was 
still  under  oonsideraticMi  by  the  court,  Charles 
Connor,  by  a  sworn  petlticBi  presented  to 
this  court  by  his  counsel,  Mr.  Carpenter,  set 
forth,  among  other  things,  the  following: 

That  on  April  14  and  15,  1803,  the  Denver 
Sepubllcan  was  a  newspaper  published  In 
Denver,  and  having  a  general  circulation 
throughout  the  state,  and  that  the  respond- 
ents, Wlll'am  Stapleton  and  Kemp  G.  Cooper, 
were,  respectively,  the  editor  and  manager 
of  said  paper.  That  on  April  14, 1893,  there 
was'  published  a  lengthy  article  in  the  local 
columns  of  said  newspaper,  In  which  it  was 
asserted,  among  other  things,  that  one  of 
the  recently  elected  aldermen  had  been  Irlbed 
to  betray  his  party,  and  that  James  Connor 
and  Charies  Connor,  "notorious  political 
thugs,  who  walk  the  streets  of  Denver  as 
living  examples  of  the  law's  del  ly,  engineered 
the  plot"  It  was  further  stated  that  from 
$1,000  to  15,000  had  been  made  use  of  for 
such  corrupt  purpose.  The  article  also  con- 
tained the  following: 

"It  is  a  disgrace  to  the  courts  l^t  tlie 
Connors  should  be  allowed  to  remain  at  large 
to  prey  upon  the  political  oaneen  and  fall- 
ings of  humanity.  Jim  Oonnor  Is  under  con- 
viction for  train  n^beiy,  and  he  is  also  under 
sentence  of  penal  servitude  for  having  stolen 
a  ballot  box.  His  brother,  Oiaries  Gtmnor, 
participated  la  iho  train  robbery. 

"Their  Train  Robbery  Record.  Tbe  first 
orlme  was  oommltted  four  years  aga  Jim 
Connor  was  then  a  lleutoumt  <tf  police,  and 
bis  brother  was  also  In  the  servloe.  With 
Jim  Marshall  ot  Kansas  a  bird  of  the  same 
feather,  and  a  moisenger,  they  otmsplred  to 
rob  the  Dmver  &  Bio  Qrande  Express.  A 
padtage,  the  most  valuable  In  the  train,  was 
to  be  tbrown  ont  at  an  appt^ted  apo^  and. 
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Connor  was  to  be  In  readiness  to  recelre  It 
Some  of  the  conspirators  wilted  at  the  last 
moment,  and  tlie  express  company  was  In- 
formed. The  plot  was  foiled,  but  the  evi- 
dence against  the  principals  was  overwhelm- 
ing, and  they  were  convicted.  The  Connors 
appealed  to  the  supreme  court  nearly  three 
years  ago,  but  the  court  has  taken  no  action, 
and  the  culprits  are  abroad,  buying  alder- 
men, and  helping  Tammany  to  retain  control 
of  the  city  government.  It  Is  hnmlUaHng  to 
the  whole  state  that  a  man  like  Jim  Connor 
could  have  influence  enough  to  prevent  the 
highest  tribunal  from  banding  down  a  de(d- 
fllon  in  his  case.  There  must  be  influence 
some  kind  at  work  somewhere." 

In  the  same  issue  of  said  newspaper  there 
-was  publl^ed  a  lengthy  editorial  cbarglns 
tbe  Connors  with  Inducing  said  alderman 
elect,  by  despicable  and  dishonest  means,  to 
vote  against  his  party  In  the  organization  of 
the  aldermanic  board.  This  editorial  also 
contained  the  following:  "In  this  connection 
it  la  pertinent  to  call  the  attention  of  the 
snpreme  court  of  the  state  to  the  fact  that 
for  more  than  ttiree  years  tiie  appeal  takoi 
Jim  Connor  and  Charley  Connor  from  the 
dectslott  of  the  court  which  sentoiced  them 
to  prison  for  attempted  train  robbery  has 
remained  undecided  on  the  calendar  of  that 
tribtmaL  It  would  be  Interesting  to ,  know 
-what  mysterious,  but  evidently  powerful,  In- 
fluence has  reUrded  the  machinery  of  Justice 
80  strikingly  In  this  case.  It  would  also  be 
Interesting  to  know  how  soon  the  anpreme 
court  can  make  up  Its  mind  to  raider  a  de- 
dalon  np<Hi  that  appeal.**  On  the  next  day, 
April  15th,  there  was  published  another 
lengthy  local  article  denouncing  the  Connors 
■with  the  corruption  f)i  the  alderman  elect, 
and  again  stating  the  money  used  to  be  from 
tiie  sum  of  91.000  to  95.000.  This  article, 
among  other  things,  contained  the  following: 
"It  Seems  So.  Some  peoi^e  claim  that 
there  Is  no  use, In  Indicting  or  convicting  men 
like  Jim  Connor,  as  they  are  nert^  punished. 
The  history  of  Connor's  crimes  would  lend 
some  semblance  of  truth  to  tills  argument, 
but  the  people  of  Denver  have  had  enough 
of  Connor,  and  others  of  his  kind.  The  dtl- 
Eens  will  not  tolerate  longer  the  methods 
of  screening  blackguards  who  may  have  some 
political  Influence  because  of  their  past 
crimes  ^gainst  the  ballot.  The  city  of  Denver 
Is  not  big  enough  for  Jim  Connor  and  Charley 
Connor,  and  other  Jail  birds  who  are  a 
menace  to  society,  every  day  they  are  al- 
lowed to  be  at  large.  The  time  has  arrived 
when  these  oorruptlonists  and  political  thugs, 
who  have  been  found  guilty  of  various 
crimes,  shall  receive  th^  deserts.  It  Is  an 
opportune  moment  to  clear  the  atma^phere. 
The  present  grand  jury  chn  do  a  great  deal 
in  that  respect  Every  day  the  nupreme 
oourt  allows  to  pass  without  Its  taking  action 
on  the  appeal  of  tbe  Connor  brothers  is  an 
oioouragement  to  commit  crime.  The  dty 
diould  have  been  rid  of  these  men  long 


ago.  There  can  be  no  earthly  excuse  for  the 
supreme  court  in  any  manner  dilelding  them 
from  the  pimlshmcnt  they  so  richly  de- 
serve." 

The  petition  of  relator  further  3lle(?ad,  in 
oflfect,  that  the  articles  so  published  were 
false,  defamatory,  and  malicious,  and  were 
designed  to  prejudice  his  cause  so  pt'']3ding 
before  this  court;  that  said  publications  were 
calculated  to  convey  the  Idea  that  the  Judges 
of  tMs  court  had  been  Improperly  and  cor- 
ruptly inflnenced  in  bis  cause;  and  that^uch 
charges  against  the  honesty  and  lnte;?rity  of 
the  court  were  meant  to  Intimidate,  Inila  »nce, 
and  coerce  the  Judges,  and  to  embarrass 
them  In  the  administration  of  Justice.  Peti- 
tioner prayed  that  respondents  might  be  pro- 
ceeded against  for  contempt  Upon  Qie  pres- 
entation of  said  petition  this  oourt  entered 
a  rule  against  respondents,  requiring  them, 
and  each  of  them,  to  "appear  and  answer, 
in  writing,  showing  cause,  If  any  tiiey  have* 
why  they  have  published,  or  caused  to  be 
pubUshed,  so  much  of  said  newspaper  articles 
as  idiarge  this  court  with  dishonesty  or  want 
of  integrity,  or  wltii  being  improperly  In- 
flumced  In  and  about  said  cause  of  James 
Connor  et  al.  vs.  The  People,**  etc  ^e  rule 
was  "expressly  limited  to  so  mu(A  of  said 
newspaper  articles  as  contains  charges  and 
Imputations  against  the  honesty  :tnd  In- 
tegrity of  the  members  of  this  court  In  and 
about  said  Connor  Case.'*  The  rule  war 
based  upon  tiie  ground  "that  said  charges 
are  designed  and  Intended  to  Interfere  with. 
Intimidate,  and  embarrass  this  court  In  the 
due  and  impartial  admlnlatrntlon  of  justice, 
and  that  said  charges,  if  allowed  to  pass  un- 
noticecl.  may  injure  flje  standing  and  useful- 
ness of  thid  court,  by  impairing  public  con- 
fidence In  the  honesty  and  Integrity  of  its 
members."  The  answer  ot  respondents  Is 
sufficiently  set  forth  In  the  opinion.  The  atif- 
fidency  of  the  answer  was  challen^  by 
demurrer  flled  by  the  attorney  general  in 
behalf  of  the  people. 

Eugene  Engley,  Atty.  Gen.,  and  S.  L.  Car- 
penter, for  petitioner.  L.  B.  France,  for  re- 
spondents. 

ELUOTT.  J.  1.  This  IB  the  first  proceeding 
of  tho  kind  originating  In  this  court  A  few 
coses  have  been  brought  here  for  review. 
Involving  contempts  against  other  courts  of 
record,  and  in  such  cases  the  law  relating  to 
c(mtempts  of  the  kiud  now  presented  has 
been  carefully  considered,  and  conservatively 
declared.  In  thus  declaring  the  law  this 
court  has  always  kept  in  view  the  rights  of 
the  people,  as  wen  as  the  maintenance  of 
lawful  Judldal  authority  for  the  protection 
of  litigants,  and  the  wcUare  of  sodety.  No 
attempt  has  been  made  to  abridge  the  free- 
dom of  speech,  nor  the  liberty  of  the  press, 
thot^h  In  some  instances  persons  have  been 
held  responsible  for  the  "abuse  of  that  lib- 
erty," as  our  constitution  provides  they  may 
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bf>.  The  liberty  of  the  press  !s  a  great  blees- 
iDg.  It  is  entitled  to  full  protection.  Bnt  the 
•*ahii8c  of  that  liberty"  is  a  great  evil,  against 
which  the  people  are  entitled  to  be  protected; 
and  for  their  better  protection,  when  neces- 
sary in  the  Interest  of  litigants,  reeort  may 
be  had  to  snmmary  proceedings.  Const  Colo, 
art.  2.  I  10;  Hnghes  t.  People,  5  Colo.  436; 
Cooper  T.  People,  IS  Cola  850-378,  22  Pac. 
B^.  790,  and  caaes  there  dted. 

2.  This  court  has  merer  lost  slfl^t  of  that 
cardinal  principle  of  free  gOTemment  ttiat 
jiuUdal  tribnnals  are  created  and  maintained, 
not  ft>r  the  benefit  of  tiiuse  occupying  Jndi- 
cfal  posltims,  but  for  the  benefit  of  society, 
and  the  protectlcn  of  the  people  In  tlie  enjoy- 
ment of  their  rights.  To  this  end  it  is  essen* 
tial  to  uphold  the  courts  in  the  lawful  exer- 
cise of  th^  anthorlty  and  Jnxladlctton.  The 
law-abiding'  pei^le  of  the  state  are  inimarily 
hiterpsted  in  the  due  administratlcm  of  jus- 
tiee,  alQce  tt  la  cmly  by  andi  means  that  tbey 
can  be  made  secure  In  thetr  persona  and 
IHoperty.  It  Is  a  matter  of  congratnlatton 
that  proceedings  of  tiils  Und  have  been  of 
rare  occnrruioe  In  this  statei  It  shows  that 
the  pnbUsiicrs  of  newspapers,  for  the  most 
part,  hare  been  loyal  to  the  courts  as  ttf- 
bunabs  of  Justice,  and  luive  sought  to  uphold, 
rather  tium  Impair,  their  usefoht^H. 

3l  Tills  proceeding  was  not  Instituted  or 
instigated  by  this  court  oC  Its  own  motion. 
A  party  whose  cause  was  pending  In  this 
court  presented  his  sworn  petition,  complaln- 
ims  of  tlie  articles  published  respondents, 
and  praying  protection  from  such  assaults 
pending  the  conslderatl<Hi  and  determination 
of  hla  cause.  We  were  thus  bound  to  take 
cf^lzance  of  his  petltitm,  or  give  some 
renstm  for  refusing  to  do  so.  If  we  refused, 
what  reason  could  we  glre?  Could  we  say 
to  the  petitioner,  "You  are  a  convicted  crim- 
inal, and  therefore  you  have  no  rlt^ts  which 
this  court  Is  bound  to  respect?"  The  true 
~'q)irlt  of  our  Institutions,  and  the  fixed  policy 
of  our  government,  require  that  courts  of 
Jastice  shall  be  no  respecter  of  persons.  The 
courts  are  bound  to  hear  and  determine 
causes  according  to  settled  rules  of  law, 
without  regard  to  the  bias  or  prejudice  of 
Interested  parties,  or  the  force  of  popular 
clamor.  The  law  must  be  declared  fairly 
and  Impartially,  no  matter  who  may  be  par- 
tics  to  the  record.  In  this  way,  and  In  this 
way  alone,  can  courta  of  Justice  fulfill  their 
mi^on  as  conservators  and  protectors  of 
public  and  private  rights  under  a  free  gov- 
ernment, which  guaranties  to  all  persons 
"the  equal  protection  of  the  laws."  These 
principles  are  as  applicable  to  appellate  tri- 
bunals as  to  courts  of  original  jurisdiction. 
Parties  must  be  allowed  to  appeal  their 
causes  to  this  court  with  the  assurance  that 
tiury  wUl  be  heard  and  determined  as  they 
appear  upon  the  record,  and  that  without 
feaj-  or  favor  frum  a^  «ke,  either  of  high  or 
low  degree;  We  cannot  assent  co  the  d^ 
nrnnd  that  the  settled  rules  of  law  relating 


to  substantial  rl^ts  shall  be  disregarded .  hi 
order  to  convict  unpopular  persons,  or  per- 
sons <tf  mean  reputation.  Such  perscms,  as 
well  as  the  more  ftHrtnnate  classes,  are  en- 
titled to  have  the  law  fairly  and  impartially 
adhered  to,  when  they  are  put  upon  trial. 
It  is  true  this  court  could  have  disposed  of 
the  petition  In  this  case  by  quietly  declining 
to  take  ci^sance  of  It.  On^  petitioner,  his 
counsel,  a&d  a  f^  of  their  confidential 
friends,  periuips,  would  have  known  of  our 
refusal.  But  we  should  always  have  been 
cGmsdous  .that  we  had  been  wanting  In  cour- 
age to  meet  a  disagreeable  Issue,  and  that  we 
had  declined  to  hear  a  sultiu'  because  he  was 
under  the  ban  oC  a  public  newspaper's  di»< 
pleasure.  The  only  Just  and  honorable  way, 
therefore,  was  to  take  jurisdiction  of  the  ped- 
ceedtag,  and  require  reqiondents  to  show 
cause.  If  any  fbey  had,  why  th^  had  thua 
deliberately  and  repeatedly  assailed  the  hon- 
esty and  hitegrtty  of  this  court  in  and  about 
petitioner's  cause. 

4.  By  Joining  la  fhelr  answer,  reqKmdoita 
place  tbemselves  upon  the  same  level  In  ce- 
spect  to  the  pubUoatlmia.  llieir  oounsel  In 
tUa  a^rumoit  suggests  that  ra^cmdent  Oo<^ 
er  was  not  aware  of  any  of  the  articles  until 
after  they  were  publtabed.  No  such  fact, 
however,  is  pleaded,  and  the  well-known 
skill  and  customary  diligence  of  the  learned 
counsel  in  matters  of  ideoding  foibid  that 
we  should  r^^ard  this  as  an  oversight  If  it 
had  been  requested,  leave  would  have  been 
Kiv^  for  sold  respondmt  to  amend  hla  an* 
swer.  Where  an  unlawful  publlcatl<m  Is 
shown  to  have  been  made  without  the  pro* 
vlous  knowledge  of  the  [Hoprietor  of  a  news- 
paper, such  fact  may  be  shown  In  mitigation, 
though  not  in  justification,  of  the  publication; 
and  it  would  seem  that  the  mitigation  wotUd 
be  slight,  unless  accompanied  by  a  retrac- 
tion. In  this  case,  however,  rei^pondents  do 
not  deny  previous  knowledge  as  to  the  edito- 
rial article,  nor  do  they  express  regret  for 
any  of  these  articles.  On  the  contrary,  tli^ 
seek  to  defend  them  all  upon  various  grounds. 

5.  The  answer  of  respoudCTts  alleges  that 
the  first  local  arllcle  "was  i-ublislied  without 
the  direction,  instigation,  or  knowledge  of 
said  respondejits,  and  that  they,  uor  nofthor 
of  them,  were  cuguizant  of  said  article  until 
after  the  publlcatinn  of  the  same."  As  to  the 
local  article  published  next  day  a  similar  al- 
legation la  made.  These  allegations  may  bo 
Uternlly  true;  that  Is,  tho  local  articles  may 
not  have  been  expressly  directed  or  instigat- 
ed by  cii.Uer  respondent  Stapleton  or  it»pond- 
ent  Cooper,  and  the  articles  may  not  have  , 
been  seen  or  communicated  directly  to  either 
of  respondents  until  after  they  appeared  in 
print.  Nevertheless,  considering  the  subject- 
laatter  of  the  llrst  local  article,  and  the  sub- 
ject-matter of  the  editorial  published  on  the 
same  day.  It  is  Impossible  to  believe  that  the 
editor  and  reporter  did  not  nave  a  perfect 
understanding  as  to  the  position  which  the 
paper  should  take  in  reference  to  this  court. 
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as  .well  as  the  other  matters  discussed  by 
tUem  In  their  respectiTe  articles.  The  views 
of  the  edltw  supplemeut  and  indorse,  in  sub- 
stance, the  language  of  the  reporter,  and  the 
repy  next  day  Urn  columns  of  the  paper 
are  again  made  use  of  by  the  r^iorta  to  re- 
peat the  attack  thus  made  upon  tills  court. 
When  the  act  of  an  employe  is  either  direot- 
«d  or  aftwwards  ratlQed  by  Uls  employer.  It 
becomes  the  act  of  the  employer,  and  the 
maxim  respondeat  superior  applies. 

6.  Respondents  further  allege  that  the  "r^- 
er«ioe  to  said  cause  and  to  this  honorable 
oonrt  was  for  the  purpose,  rather,  of  calling 
attention  to  the  dilatory  conduct  of  those 
having  charge  and  management  of  said  cause 
In  said  court,  and  not  for  the  purpose  of  cast- 
ing any  refiectltm  whatever  In  the  premises 
upon  the  court  itself,  or  upon  any  judge 
thereof."  The  sufficiency  of  this  defense  can- 
not be  accented.  Let  any  Intelligent  person 
read  the  articles,  and  then  say.  If  he  can, 
that  they  were  writtHi  for  no  other  purpose 
tMn  "calling  attention  to  the  dilatory  con- 
duct of  those  having  charge  of  the  manage- 
ment" of  the  Connor  Case.  By  a  simple  In- 
quiry at  the  clerk's  office,  respondents  would 
have  learned  that  the  Ctmnor  Case  was 
brought  here  and  docketed  the  same  as  hun- 
dreds and  thousands  of  other  cases;  that  the 
cause  had  been  given  Its  regular  place  Upon 
the  doCltet;  that  neither  party  had  ever  asked 
to  have  the  cause  advanced  for  final  hearing; 
that  the  cause  had  already  been  argued  orally 
hi  op^  oonrt;  and  that  the  Judges  then  had 
the  cause,  as  well  as  many  other  causes,  un- 
der consideration.  Every  lawyer  and  every 
intelligent  citizen  understands  that  it  Is  not 
the  province  of  this  court  either  to  prosecute 
or  defend  causes  brought  here  for  review. 
It  would  be  quite  out  of  place  for  this  court 
of  its  Own  motion  to  advance  or  dispose  of 
any  cause  out  of  its  order.  It  Is  the  well- 
known  practice  of  this  court  to  advance  a 
criminal  cause,  and  hear  and  determine  the 
same  as  speedily  as  practicable,  when  asked 
to  do  so  by  either  party.  But,  if  a  cause 
were  advanced  without  any  such  request, 
such  action  might  well  be  taken  to  Indicate 
undue  zeai,  or  some  ulterior  motive,  on  the 
part  of  the  court  The  supreme  court  is  not 
charged  by  law  with  the  ra.magpment  or 
prosecution  of  criminal  causes,  and  we  ore 
confident  that  respondents  well  understood 
this  much  of  the  law  and  practice.  Why, 
then,  did  they  not  arraign  those  whose  duty 
It  was  to  prosecute  the  Connor  Case,  instead 
of  directing  their  attack  solely  against  this 
court?  Not  one  word  is  said  against  those 
whose  duty  It  was  to  prosecute  causes  in  this 
court.  The  claim  that  respondents  only  In- 
tended "calling  attention  to  the  dilatory  con- 
duct of  those  having  charge  and  management 
of  said  cause"  Is  evidently  an  afterthought,— 
au  excuse  without  foundation,  put  forth  at 
this  time  to  enable  them  to  escape  the  conse- 
quences of  their  conduct. 

7.  Again,  respondents  allege  that  a  fair  con- 


struction ot  the  arUdoB  pnbUahed  by  Uiem 
"will  not  warrant  the  inference  or  implica- 
tion against  the  good  faith  or  integrity  of  this 
honorable  court,  or  that  they  were  or  had 
bem  improperty  Influenced  In  and  about  the 
cause  of  the  said  rdator,"  (the  Connor  cause.) 
and  that  the  arucles  were  published,  "not  for 
the  purpose  of  casting  any  reflection  what- 
ever, in  the  premises,  upon  the  court  Itself, 
or  upon  any  judge  thereof."  Respondents 
are  certainly  entitled  to  have  the  articles 
pntdished  by  them  fairly  Interpreted.  The 
articles  require  very  little  construction.  It  is 
safe  to  say  that  every  Intelligent  and  Impar- 
tial person  who  may  have  read  said  articles 
at  once  Inferred  that  such  articles  were  de- 
signed to  convey  the  Impression  that  this 
court  had  m  some  way  been  lm[H-operIy  and 
dishonorably  Influenced  in  the  matter  of  the 
Connor  litigation.  Bear  In  mind  that  the  nrst 
local  article  charged  the  Connors  with  hand- 
ling money,  by  thousands  of  dollars,  for  oor- 
rupt  purposes,  in  the  organization  of  the  mu- 
nicipal government  In  view  of  this,  what 
other  meaning  or  construction  could  be  put 
upon  such  language  as  the  followmg  in  the 
first  local  article:  "It  Is  humiliating  to  the 
whole  state  that  a  man  like  Jim  Connor  could 
have  influence  enough  to  prevent  the  highest 
tribunal  from  handing  down  a  decision  In  bis 
case.  There  must  be  Influence  of  some  kind 
at  work  somewhere?"  What  other  Inteiifre- 
tatton  or  constmction  could  be  put  upon  the 
second  local  article,  wherein  it  la  said:  "There 
can  be  no  earthly  excuse  fbr  the  supreme 
court  in  any  manner  shielding  them  [refer- 
ring to  the  Connors]  from  the  punishment 
they  so  richly  ileserve?"  How  can  it  be 
claimed  that  respondents  did  not  intend  by 
said  article  to  Impute  anything  ^shonorable 
to  this  court,  when  In  tlieir  paper  they  charge 
that  a  convicted  criminal,  whom  they  have 
stigmatized  as  the  worst  of  characters,— a 
boodler  and  a  corruptionlst,— has  Influence 
enough  to  prevent  this  court  from  banding 
down  a  decision  in  a  case  wherein  he  had 
•been  convicted  of  crime?  The  next  article 
charges  that  this  court  Is  shielding  convicted 
criminals  from  the  punishment  they  so  richly 
deserve,  and  yet  respondents  say  that  such 
charges  Imply  nothing  dishonorable  on  the 
part  of  this  court!  Can  It  be  that  respond- 
ents are  insensible  to  the  significance  of  such 
language?  The  editorial  article  Is  scarcely 
more  guarded.  It  Is  more  crafty,  but  not  less 
poisonous  and  suggestive.  The  editorial  Is  a 
severe  arraignment  of  a  certain  political  or- 
ganization and  certain  Individuals,  including 
the  Connors,  charging  them  with  dishonesty, 
fraud,  and  corruption  in  and  about  their  etforts 
to  defeat  the  will  of  the  people,  and  obtain  con- 
trol of  the  municipal  government  of  the  city 
of  Denver.  With  the  editorial  as  a  discussion 
of  mimlcdpal  iwlltics.  this  court,  as  a  court, 
has  no  concern.  But  let  any  Intelligent  and 
impartial  person  read  the  editorial  from  be- 
ginning to  end,  and  then  explain,  If  he  can. 
why  It  was  pertinent.  In  connection  with  the 
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ottier  matters  discussed  In  that  editorial,  to 
call  the  att^don  of  the  supreme  oourt  to  the 
Goxinor  Case,  thereupon  to  remark:  "It 
wonkl  be  interestliig  to  know  what  mysterl- 
oua,  but  e^dently  powerful.  Influence  hnq  re* 
tarded  the  matdUnery  of  Jn^ce  so  strikingly 
in  this  case?"  Why  was  such  language  used, 
unless  U  was  Inteoded  thereby  to  Indicate 
that  the  supreme  court  was  In  league  or  in 
sympatliy  with  the  CiMmors,  and  was  so  act- 
ing as  to  shield  them  while  they  and  their 
associates  were  corrupting,  and  seeking  to 
subvert  and  destroy,  good  gov^nment  In  this 
city?  Every  right-minded  judge  may  well  be 
sensitiTe  to  any  charge  made  by  a  responsible 
party  affecting  his  judicial  integrity.  In  any 
light  In  which  the  articles  piftUahed  by  re- 
spondents can  be  viewed,  the  attack  upon  this 
court  Was  as  cruel  and  malignant  as  If  the 
Judges  had  been  sererally  stabbed  in  the  back 
with  a  dagger,  without  provocation,  and  with- 
out warning.  If  the  attack  did  not  wotmd  so 
deeply.  It  was  not  for  want  of  the  means  em- 
ployed by  respondents,  but  because  the  neo- 
pie  did  not  believe  the  aspersions  cost  upon 
the  Integrity  of  their  judges.  Since  the  ismi- 
ance  of  the  citation  in  this  proceeding  the 
case  of  Jamee  .Connor  et  al.  vs.  The  People 
has  been  dedded.  Referring  to  this  circum- 
stance, tt  was  Intimated  in  argument  that  this 
court  cannot  properly  say,  and  cannot'  afford 
to  say,  that  It  was  Intimidated,  coerced,  or  in- 
fluenced in  Its  decMon  of  that  cause  by  the 
conduct  of  respondents;  that  respondents, 
therefore,  ccmunltted  no  contempt  and  should 
be  discharged.  As  well  might  a  person,  aft- 
er making  a  violent  assault  upon  another,  in- 
rist  that  he  had  committed  no  offense  be- 
eatise  he  hod  not  succeeded  in  overcoming  his 
victiUL  It  Is  true  the  members  of  this  court 
did  not  suffer  themselves  to  be  Intimidated 
nor  coerced,  nor  are  we  conscious  of  having 
been  Influenced  in  the  determination  of  the 
Connor  Case,  by  anything  respondents  have 
published.  Nevertheless,  the  conduct  of  re- 
spondents In  making  charges  and  Imputations 
against  the  Int^rity  of  this  conrt  in  and 
about  the  Connor  Case  was  well  calculated 
to  embarrass,  was  undoubtedly  Intended  to 
embarrass,  and  to  some  extent  did  embarrass 
flie  court  In  rendering  Its  decision  In  that 
case,  and  thus  a  most  serious  offense  against 
the  administration  of  justice  was  committed. 
Cont^npts,  as  was  said  by  Mr.  Justice  Broese 
Id  Stuart  v.  People,  3  Scam.  405,  uecessarily 
Indnde  "all  acts  calculated  to  Impede,  embar- 
rass, or  obstruct  the  court  in  the  administra- 
tion of  Justice,"  This  language  was  opproved 
and  applied  30  years  afterwards  in  the  case 
of  People  V.  WUson,  64  Hi.  211.  As  was  said 
by  Mr.  Justice  McAllister  in  the  latter  case, 
•*the  tendency  of  the  article  Is  to  degrade  and 
scandalize  the  court,  to  overawe  its  delibera- 
tions, and  extort  a  decision  against  the  ac- 
cused." Judges  are  human.  They  are  pos- 
sessed of  human  feelings,  and  when  accusa- 
tions are  publldy  made,  as  by  a  newspaper 
ulide,  cliargtng  thexa,  directly  or  Indirectly, 


with  disbouOTable  omidTict  In  a  cause  pending 
before  them,  and  about  to  be  determined.  It 
Is  idle  to  say  that  they  need  not  be  embar- 
rassed in  their  consideration  and  determina- 
tion of  such  cause.  They  will  inevitably  suf- 
fer more  or  less  embarrassmcait  in  the  dis- 
charge of  their  duties,  according  to  the  na- 
ture of  the  charges,  and  the  source  from 
which  such  charges  emanate.  When  a  judge 
tries  and  determines  a  cause.  In  connec- 
tion with  which  public  charges  against  bla 
Judicial  Integrity  have  be^  published,  the 
public,  as  well  as  parties  Interested,  are  fre- 
qnentiy  led  by  the  publication  of  the  charpes 
to  distrust  the  honeelr  and  Impartiality  of 
the  decision,  and  thus  confidence  in  the  ad- 
ministration of  justice  Is  impalrad.  It  is  not 
only  Important  that  the  trial  of  causes  shall 
be  impartial,  and  that  the  decldons  of  the 
courts  shall  be  Just,  bnt  It  Is  Important  that 
causes  ^all  be  tried,  and  judgments  ren- 
dered, without  bias,  prejudice,  or  Improper 
Influence  of  any  kind.  It  Is  not  merely  a  pri- 
vate wrong  against  the  rl^ts  of  litigants; 
and  against  the  Judges.  It  la  a.publlo  wrong, 
a  crime  against  the  state,  to  undertake,  by 
libel  or  slander,  to  Impair  confidence  in  the 
administration  of  Justice.  That  a  party  does 
not  succeed  In  such  undertaking  lessens  his 
offense  only  in  degree. 

8.  The  answer  of  respondents  denies  ttie 
jurisdiction  of  the  court  to  proceed  against 
th(!m  in  tlils  proceeding.  It.  la  unnecessai? 
to  enter  Into  a  lengthy  discussion  of  the  law 
relating  to  newspaper  Interference  with  the 
aclminlati-atlon  of  justice.  In  the  case  of 
Cosper  V.  People,  13  Colo.  337,  373,  22  Pac 
Rep.  790,  the  law  upon  that  subject  was  very 
fully  considered,  and  explicitly  declared. 
The  case  of  Hu^es  v.  People,  5  Colo.  436,  is 
also  a  valuable  decision  \ipon  a  similar  sub- 
ject. In  the  argument  of  this  case,  nothing 
essentially  new  has  been  presented.  In  foct. 
upon  the  oral  argument,  the  law,  as  de- 
clared by  tlie  former  decisions  of  this  court, 
was  not  seriously  controverted,  except  upon 
a  single  point,  which  will  be  briefly  noticed. 
Tlio  learned  coun&el  for  pliilntiffa  In  error 
in  the  case  of  Cooper  v.  People  appeared 
alflo  for  respondents  In  this  case,  and  In  ar- 
gument claims  that  his  position  in  the  for- 
luer  case  was  misunderstood.  He  says  that 
he  did  nut  mean  to  be  understood  as  con- 
tending In  the  former  case  "Uiat  the  pub- 
lishers of  newspapers  have  a  constitutional 
right  to  assail  the  integrity  and  Impugn  the 
motives  of  a  Judge  In  relation  to  his  JudlciiU 
notion,  even  In  cases  pending  and  nndlsposetl 
of,  without  being  amenable  to  contciapt 
pifceedlngs  therefor;"  and  that  he  does  not 
now  contend  for  such  doctrine.  He  says  he 
Intended  to  concede  then,  as  he  concedes 
new,  that  the  jurisdiction  to  punish  for  con- 
tempt Is  inherent  In  superior  courts  of  rec- 
ord; that  such  power  is  essential  to  their 
existence  and  to  the  maintenance  of  their 
authority;  that  such  power  existed  at  com- 
mon law,  and  Is  not  essentially  abridged 
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b7  the  eonstitatloD  of  this  state;  but  that, 
while  he  concedes  the  existence  of  such 
pcwer.  he  nevertlieless  Insists  that  such 
power  Is  subject  to  legislative  control,  and 
that  such  power  has  been,  limited  to  such 
causes  of  contempt  as  are  specified  in  the 
Code  of  Civil  Procedura  We  are  glad  to 
note  this  explicit  statement  of  tiie  learned 
couns^'B  position.  Though  he  may  have 
been  misunderstood  by  the  writer  of  the 
separate  opinion  m  liie  former  case,  bis 
views  in  respect  to  tlio  effect  of  the  Code 
were  not  misunderstood,  nor  overlooked. 
In  the  leading  opinion,  delivered  by  Mr.  Jus- 
tice Hayt,  and  concurred  In  by  the  whole 
court,  the  effect  of  the  Code  provisions  was 
considered  and  passed  upon.  Referraco  was 
made  to  the  opinion  of  Hughes  v.  People,  5 
Colo.  430-446,  where  It  was  held,  as  early 
as  1880,  that  "the  right  of  self-protection 
Is  inherent  In  the  courts.  The  power  to 
punish  for  contempt  Is  an  incident  to  all 
courts,  independent  of  statutory  provledons." 
In  the  Hughes  Case,  also,  this  court,  speak- 
ing by  Mr.  Justice  Stone,  (Chief  Justice  El- 
bert concurring,  Mr.  Justice  Beck  not  tit- 
ting,)  said:  "Such  a  statutory  enumeration 
of  causes  aa  is  found  in  our  Code,  when  ap- 
plied to  the  ever-varying  facts  and  circum- 
stances out  of  which  questions  of  contempt 
arise,  cannot  be  taken  as  the  arbitrary  meas- 
ure and  limit  of  the  inherent  power  of  a 
court  for  Its  own  preservation,  and  for  that 
proper  dignity  of  authority  which  Is  essen- 
tial to  the  effective  administration  of  law." 
The  Hughes  Case  was  based  upon  the 
Code  of  1877,  whldi  was  repealed  in  1^7. 
Chapter  30  of  the  present  Code  Is,  however, 
a  substantial  re-enactment  of  the  former 
provitions  relating  to  contempt  proceed- 
ings. These  provltions  were  re-enacted 
more  than  six  years  after  the  announcement 
of  the  decision  in  the  Hughes  Case.  Thus, 
by  a  well-known  rule  of  statutory  construc- 
tion, it  must  be  presumed  that  the  legisla- 
ture had  knowledge  of,  and  were  satisfied 
with,  the  construction  given  to  such  provi- 
Bioua,  and  so  re-enacted  them  without 
change.  Harvey  v.  Insurance  Co.,  18  Colo. 
— ,  32  Pac.  Rep.  935.  Moreover,  neither 
In  the  Code  of  1877  nor  in  the  present  Code 
ar«  there  any  negative  or  otlier  Qualifying 
words  limiting  contempts  to  such  causes  as 
are  therein  specified. 

9.  Upon  the  oral  argument  the  learned 
counsel  for  respondents  Inveighed  strongly 
against  what  he  termed  the  claim  of  unlim- 
ited power  on  the  part  of  the  courts  In  the 
matter  of  contempts.  So  far  as  we  are 
advised,  no  court  in  this  country  has  ever 
claimed  any  such  power.  This  court  certain- 
ly has  not.  It  is  idle  to  speak  of  the  power 
of  the  courts  as  being  unUmited  In  contempt 
proceedings,  or  in  any  other  proceedings,  for 
that  matter.  No  department  of  the  govern- 
ment possesses  unlimited  power,  under  a 
constitution  like  ours.  This  subject  has  re- 
ceatljr  received  the  consldenitlon  of  this 


court  See  Land  Co.  v.  Routt,  17  Colo.  103, 
28  Pac.  Rep.  11*^5,  wherein  it  Is  said:  "Thus 
it  appears  that  the  different  departments, 
though  separate,  distinct,  and  Independent 
to  a  certain  extent,  are  by  no  means  abso- 
lute. The  distribution  of  governmental  pow- 
ers to  different  departments  was  obviously 
intended  as  a  check  upon  the  exerdse  of 
arbitrary  power  by  any  department  Thus 
a  government  of  balanced  powers  was  es- 
tablished, with  checlur  and  coxmter  checks, 
for  the  better  protection  of  society,  and  the 
better  security  of  private  rights  and  Indi- 
vidual interests." 

10.  The  courts  of  this  country,  so  far  as  we 
are  advised,  have  nev^  claimed  the  arbi- 
trary right  to  declare  what  should  or  what 
should  not  be  deemed  contempts,  nor  have 
they  claimed  imlimited  power  or  discretion 
to  affix  the  penalty  tn  such  cases.  In  the 
absence  of  valid  written  law  specifying  what 
shall  and  what  shall  not  be  deemed  con- 
tempt the  common  law  must  govern.  The  * 
constitutional  provision,  (atilcle  2,  §  20,)  "that 
excessive  bail  shall  not  be  required,  nor  ex- 
cessive fines  Imposed,  nor  cruel  and  unusual 
pmiialiments  infilcted,"  Is  binding  upon  aU 
departments  of  the  govei-nment  and  is  a 
special  restraint  upon  the  courtSi.  By  the 
common  law  the  punishment  for  contempt 
extended  only  to  fine  and  Imprisonment, 
and  certainly  no  court  In  this  country  has 
ever  claimed  that  such  punishment  can  be 
inflicted  except  within  reasonable  limits, 
proiKtrtionate  to  the  offense.  Speaking  upon 
this  subject,  Mr.  Justice  Hayt,  in  Cooper  v. 
People,  after  quoting  from  Blackstone  and 
Cooley,  said:  "It  must  not  for  this  reason 
be  understood  that  we  claim  the  power  of 
the  coiurts  to  punish  as  for  contempt  Is  now 
as  indefinitely  broad  as  stated  by  Black- 
stone.  However,  upon  principle  and  author- 
ity, we  must  hold  that  at  common  law  su- 
perior courts  of  record  have  the  Inherent 
power  summarily  to  convict  and  punish  as 
for  a  contempt  of  court  those  responsible  for 
articles  published  in  reference  to  a  cause 
pending,  when  such  articles  are  calculated 
to  interfere  with  the  due  administration  of 
justice."  Chief  Justice  Helm,  In  the  same 
case,  also  said:  "We  recognize  In  this  case, 
as  we  have  heretofore  done,  the  inestimable 
value  of  a  fearless  and  Independent  press, 
but  we  would  be  grossly  neglectful  of  our 
official  duty  were  we,  while  carefully  guard- 
ing the  Independence  of  the  press,  to  forget  - 
that  independence  of  the  Judiciary  which  Is 
absolutely  essential  to  constitutional  gov- 
ernment and  liberty."  In  Wyatt  v.  People, 
17  Colo.  2G1,  28  Pac.  Rfp.  9G1,  It  was  said: 
"Though  tlie  legislature  cannot  take  away 
from  courts  created  by  the  constitution  the 
power  to  puulsh  contempts,  reasonable  reg- 
ulations by  that  body  touching  the  exercise 
of  this  power  will  be  regarded  as  binding," 
AVliile  the  courts  do  not  possess  imlimited 
power  to  declare  what  shall  be  deemed  con- 
tempts, and  what  ahaU  be  the  measure  of 
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ptmlshment  therefor,  ndther  do  the  pub- 
Ushers  of  newspapera  possess  unllmtted  li- 
cense to  pnbli^  whatsoever  they  please. 
The  liberty  of  the  press  Is  one  thlog.  The 
"abuse  of  that  liberty"  Is  quite  another. 
The  former  Is  guarantied  by  the  consUtu- 
tioD.  The  latter  Is  as  (dearly  interdicted.  If 
the  liberty  of  the  press  Is  abused,  the  of- 
fender may  be  held  responsible  therefor. 
Such  Is  the  common  law;  such  Is  our  consti- 
tutional proTlslon;  and  such  offenders  may 
be  dealt  with  summarily  for  contempt  when 
their  publlcatloDB  are  calculated  to  Impede, 
obstruct,  or  embarrass  the  administration  of 
Justice.  It  has  not  been  deemed  expedient 
by  onr  people  that  any  class  of  persons 
should  be  privileged  to  attack  the  courts, 
with  the  view  to  IntCTfere  with  the  rights  of 
litigants,  or  to  embarrass  the  administration 
of  Justice.  Hence  they  hare  never  adopted 
any  constitutional  provision  granting  such 
dangerous  license.  Nor  do  we  believe  that 
publlshera  of  newspapers  graerally  would 
approve  of  such  license  being  granted.  If 
they  should,  we  are  confident  that  the  in- 
t^ligent  people  of  Colorado  cannot  be  de- 
ceived or  led  bito  a  course  of  action  that 
would  Jeopardize  their  rights  and  Interests 
as  litigants,  and  imperil  the  safety  of  onr 
free  institutions.  If  courts  of  Justice  may  be 
publicly  assailed  by  libel  and  slander,  or 
otherwise  threatened  and  traduced  in  re- 
spect to  causes,  dvU  or  criminal,  pending 
before  them  for  hearing  or  trial,  then,  in- 
deed, no  one's  rights  are  any  longer  safe, 
and  life,  liberty,  and  property  are  held  by 
a  feeble  tenure  in  this  commonwealth.  Do 
the  good  people  of  the  state  of  Colorado  de- 
sire that  the  Judges  whom  they  have  chosen 
shall  be  threatened,  maligned.  Intimidated, 
or  dictated  to,  in  respect  to  the  trial  or  deci- 
sion of  causes?  Is  dt  desired  that  courts 
of  Justice  shall  sit  in  this  state  to  register 
the  behests  of  a  public  newspaper?  Is  It  de- 
sirable that  the  law  should  be  so  framed 
that  the  publisher  of  a  newspaper  may  In- 
terfere with  the  orderly  administration  of 
Justice  in  the  courts?  If  a  publisher  shall 
thus  undertake  to  Interfere,  ts  it  desirable 
that  the  courts  shall  be  poweriess  to  hold 
him  respondble  therefor  In  such  time  and 
manner  as  that  the  mischief  he  seeks  to  ac- 
complish may  be  avoided,  or  summarily  pun- 
ished? In  short,  Is  it  desirable  that  causes 
shall  be  tried  and  deterhilned  by  Hie  courts, 
or  by  the  publlshw  ot  some  newqiaper? 
ynth  all  due  respect  for  the  profession  of 
JonraaUsm,  and  with  no  desire  to  restrict 
or  Interfere  with  its  sphere  of  usefulness, 
we  must  declare  ttat  the  courts  posseas  ad< 
vantages  superior  to  the  Journalist  in  the 
matter  of  hearing,  trying,  and  determining 
causes  affecting  public  and  private  ri^ts. 
The  law,  as  administered  by  the  courts, 
Itfves  each  party  an  opportunity  to  present 
his  cause  by  pleading  and  proof,  each  party 
having  had  previous  notice  of  what  the  oth- 
er dalma.  The  court  decides  only  after  each 


party  has  had  opportunity  to  be  heard.  The 
entCTprising  Journalist  acts  promptly  In 
gathering  news.  His  Information  Is  fre- 
quently ex  parte,  and  his  comments  and  con- 
elusions  thereon  are  hurriedly  announced. 
The  demands  of  the  public  require  this 
course  of  action  at  the  hands  of  the  journal- 
ist But  it  is  not  demanded  that  he  Bh&M 
assume  the  duties  of  the  Judiciary.  Imper- 
fect as  may  be  the  condn^ons  of  the  cotirts 
In  some  cases.  It  would  be  a  great  mistake 
to  substitute  In  their  place  the  local  com- 
ments, or  even  the  editorial  opinions,  of  the 
press.  The  injuries  to  public  and  private 
rights  occasioned  by  the  present  methods 
of  administering  justice  are  as  nothing  to 
what  would  result  If  causes  were  determined 
without  fair  opp<H*tunlty  for  hearing  and 
trial.  As  was  sold  by  the  wise  man  of  old, 
"He  that  answereth  a  matter  before  he 
heareth  It,  It  la  folly  and  shame  unto  him." 
Thoughtful  dtlzeuB  know  very  well  that 
there  Is  far  more  danger  to  our  institutions, 
and  far  more  danger  to  the  rights  of  the 
people,  and  especlaUy  to  the  rights  of  liti- 
gants, to  be  apprehended-  from  the  pOTVor 
of  the  press  over  the  courts  than  from  the 
[Hiwer  of  tbe  courts  over  the  press.  It 
would  be  a  strange  anomaly  in  a  free  gov- 
ernment, where  judges  are  riected  for  com- 
paratively short  twma,  and  where  the  right 
of  suffrage  Is  practically  universal,  If  the 
Judges,  elected  by  the  people  were  to  be- 
come arbitrary  oppressors  of  tbe  people, 
or  of  any  class  of  the  people.  Thought- 
ful citizens  understand  Ibat  the  danger  now 
threatening  our  institutions  Is  that  courts 
are  not  Independent  enough,  Instead  of 
being  too  arbitrary;  and  that  there  Is 
too  great  laxity  instead  of  too  great  severity 
in  the  admlnlstraUon  of  Justice,  for  public 
as  well  as  for  private  good.  The  courts 
of  this  state  have  not  been  oppreesM^ 
of  the  people.  The  power  of  punishing  for 
contempt  has  been  seldom  resorted  to. 
Since  Colorado  became  a  member  of  the 
federal  Union,  nearly  seventeen  years  ago, 
only  one  case  has  reached  this  court 
where  the  publishers  of  a  new^aper  have 
been  adjudged  guilty  of  contempt  for  at- 
tempting to  Interfere  with  Judicial  proceed- 
ings. Other  Instances,  perhaps,  may  have 
occurred  where  newspapers  have  gone  be- 
yond their  legitimate  limits,  of  which  the 
courts,  with  their  customary  forbearance, 
have  not  Uuraght  proper  to  take  notice.  It 
la  a  matter  of  common  observation  that  the 
courts  of  ttiife  country  are  rductant  to  ex- 
erdse  the  «ctraordinary  power  vested  in 
them  in  resard  to  audi  matten, 

11.  As  a  condudm  to  ttuit  answer,  re- 
spondents insist  that  it  was  their  duty,  as 
editor  and  manager  at  a  newspaper,  to  ex- 
amine, critldse,  comment  upon,  or  condemn 
publicly.  In  said  paper,  the  proceedings  and 
conduct  of  the  persona  menticmed  in  the 
said  articles,  and  that  said  articles,  and  all 
of  them,  wore  published  witb  Just,  legal* 
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and  proper  motlveB,  and  without  any  inten- 
tion whatever  to  reflect  upon  this  honora- 
ble court.  It  would  be  a  very  pleasant  way 
to  dispose  of  this  proceeding  for  us  to  ac- 
cept these  oft-repeated  aasurarces  that  re- 
spondents did  not  Intend  or  design,  by  their 
publications,  to  convey  the  impression  that 
this  court  had  been  actuated  by  unworthy 
motives,  or  controlled  by  dishonorable  In- 
fluences, in  the  Connor  Case.  But  it  would 
be  an  affectation  of  credulity  on  our  part 
to  profess  to  believe  such  assurances.  It  Is 
the  province  of  the  court  to  interpret  and 
construe  written  language.  In  a  case  of 
this  klDd,  If  there  were  any  doubt  as  to  the 
meaning  of  respondents*  published  articles, 
we  should  certainly  be  glad  to  give  them  the 
benefit  of  the  doubt  In  re  Wooiley,  11  Bush, 
U5;  People  v.  Freer,  1  Caines,  485.  It  Is  an  ele- 
mentary rule  of  construction  that  a  writing 
consisting  of  common  words  shall  be  Inter- 
preted and  construed  according  to  the  or- 
ainary  meaning  of  the  words  employed. 
The  articles  complained  of  contain  only  com- 
mon words,  and  it  would  be  a  perversion  of 
their  ordinary  meaning  to  bQld  that  the 
words  as  used  were  not  designed  to  charge 
and  impute  unworthy  motives,  dishonora- 
ble conduct,  and  a  want  of  integrity,  to  this 
court,  as  has  already  been  shown  In  a  for- 
mer part  of  this  opinion.  We  Bhotdd  stulti- 
fy ourselves,  aa  Juuges,  to  accept  the  con- 
struction which  respondents  now  to 
^ve  their  language.  We  do  not  believe, 
nor  can  we,  for  the  purpose  of  escaping 
nu  tmpleasant  responslbUity,  affect  to  be- 
lieve, that  persouB  capable  of  writing  such 
articles  did  not  Intenu  to  convey  the  mean- 
ing which  their  own  words  impOTt  The 
rule  Is  elemiaitary  that  a  person  la  pre- 
sumed to  Intend  the  natural  and  probable 
consequences  of  bis  own  voluntary  act,  and 
Buch  rule  is  certainly  applicable  to  words 
deliberately  written  or  prbited. 

12.  The  learned  counsel  for  respondents 
complains  that  the  law  relating  to  con- 
tempts by  newspaper  publications,  like  the 
law  of  libel,  is  very  uncertain,  and  that 
there  Is  a  want  <xr  uniformity  in  the  prece- 
dents and  adjudicated  cases.  It  Is  true  the 
adjudicated  cases  are  wld^  variant,  but 
this  Is  no  fault  of  the  law.  It  results  rather 
from  the  fact  that  the  forms  of  words,  and 
■other  methods  by  which  the  motives  and 
Integrity  of  courts  and  individuals  may  be 
assailed  and  maligned,  are  so  numerous  that 
It  is  Impossible  that  the  law  should  be  more 
specific.  It  would  be  Idle  to  declare  that 
particular  words,  or  a  particular  method  of 
defamation,  should  be  unlawful,  so  long  aa 
3ther  words  and  otber  methods,  equally  de- 
liamatory,  may  be  lesorted  to.  But  we  need 
not  prolcmg  this  oirinton.  We  are  confident 
that  respondents  have  for  a  long  whUe  un- 
derstood the  law  relating  to  tUs  subject, 
and  that  they  have  deliberately  disregarded 
It  In  this  instance.  Hiey  hod  no  reason  for 
Imputing  dishonorable  oonduct,  or  a  want 


of  integrity,  to  this  court.  In  respect  to  the 
Connor  Case,  and  they  knew  they  had  no 
reason  for  so  doing.  Nevertheless,  tiiey 
made  such  imputations,  and  suffered  the 
same  to  be  repeated  in  their  newspaper. 
Where  a  wrongful  act  is  wlilfuliy  done  the 
law  presumes  the  wrongdoer  to  have  beoi 
actuated  by  motives  of  malice.  Knowing 
the  customary  forbearance  of  the  courts  in 
such  matters,  respondents  doubUess  thought 
tills  court  would  not  undertake  to  protect 
itself  from  their  assaults.  Notwithstanding 
their  attitude,  we  have  no  desire  to  exercise 
great  severity  In  the  present  case.  We  see 
no  necessity  for  exhausting  the  power  of 
the  court  in  the  present  Instance.  But  it 
must  l>e  understood  that  this  court  will  not, 
from  any  personal  consideration,  shrink  from 
the  responsibility,  however  onerous,  of  pro- 
tecting the  adminUtration  of  justice  from 
embarrassment  by  assaults  of  the  kind  un- 
der consideration.  Attacks  upon  the  judicial 
integrity  of  this  court,  calcuiated  to  preju- 
dice the  rights  of  litigants  In  particular 
cases,  or  to  Impede,  obstruct,  or  embarrass 
the  administration  of  justice,  cannot  always 
be  suffered  to  pass  unnoticed.  If  we  were 
to  forbear  too  much  In  matters  of  this  kind 
the  confidence  of  the  people  might  well  be 
impaired  in  the  flrmness  and  stability.  If 
not  ia  the  Integrity,  of  the  judiciary.  As 
was  said  by  Chief  Justice  Lawrence  in  de- 
ciding the  case  of  People  v.  Wilson,  04  IlL 
217:  "We  have  personally  felt  great  reluc- 
tance to  taking  notice  of  the  publication, 
but  our  consciousness  <^  the  mischief  that 
may  be  done  In  embarrassing  the  admlnls- 
tratkm  of  Justice,  and  impairing  the  moral 
authority  of  the  Judiciary  throughout  the 
state,  if  this  article  Is  to  stand  as  an  tmpun> 
Ished  precedent,  nas  comp^ed  us  to  Issne 
the  rule,  and  now  compels  us  to  order  an  a^ 
tachmrat"  The  facts  and  droumstances  set 
forth  in  respcmdents*  answer  wUl  not  be  dis- 
regarded so  far  08  the  same  are  entiUed  to 
any  weight  aa  matters  of  mitigation;  bnt 
the  answer  is  not.  in  the  opinion  of  the 
court,  suffldrait.  in  law,  as  a  defense  or  as  a 
Justification  of  the  matters  complained  of 
against  respondents.  It  is  tber^ore  ordered 
by  the  court  that  a  writ  of  attaclmient  Issue, 
in  due  form,  for  the  arrest  of  respondents, 
and  each  of  them,  and  that  they,  and  each 
of  them,  be  brou^t  forthwith  before  tiie 
court,  that  it  may  be  inquired  of  them  If 
anything  further  they  have  to  say  why  th^ 
should  not  be  fouud  and  adjudged  guilty  as 
charged,  and  punished  accordingly. 

HAYT,  C.  J.,  and  60DDARD,  J.,  concur 
In  the  foregoing  opinion. 

Hie  foregoing  oplnim  naviiv  been  an- 
noimced,  tlic  writ  of  att^t^ment  was  issned, 
and  respondent  Stapleton  was  brought  be- 
fore the  court  In  obedience  thereto.  In  be- 
half of  respmideut  Cooper,  It  was  said  by  his 
counsel  that  he  was  temporarily  absent  from 
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the  state,  and  leave  and  time  were  anked  In 
l>ehiilf  of  resiK>udenta  to  present  something 
further  in  writing  In  their  behalf.  A  I>riet 
time  was  granted,  and  thereapon  respondent 
Slapletcm  presented  the  f(rilowing: 

"Comes  now  WiUlom  Stapleton,  respondent 
alwTe  named,  and  for  furtlier  answer  and 
explumitioa  touching  the  offense  whereof,  by 
the  opinion  of  this  honorable  court,  he  has 
been  adjudged  guilty,  respectfully  submits 
the  following:  That  he  has  read  opinI<Hi 
heretofore  in  this  cause  filed,  and  Is  now  con- 
vinced that  the  objectionable  language  re- 
ferred to  therein  was  fairly  and  reasonably 
open  to  the  construction  put  upon  It  by  this 
iKnunable  court,  tbou^  no  mch  ctmstructioD 
was  Intended  or  thou^t  of  when  the  some 
was  writtra  and  published.  That  ito  does 
not  beliere.  and  never  did  bdlere,  that  this 
court,  or  aii>'  member  tli^«of,  was  in  any 
n-amier  Improperly  Inflnoiced  In  the|C(»inoni 
Gase,  or  In  amy  oth«  case.  That  the  artl- 
des  ntfured  to  In  the  opinion  were  written 
hastily,  huMent  to  the  hurry  of  the  paUica* 
tion  of  a  morning  paper,  and  at  a  time  wbeu 
there  was  Intense  feeling  occasioned  by  the 
action  a£  a  member  of  the  cl^  council  of 
Denver  In  the  wganizatltui  of  the  board  of 
aldermen.  That  the  pmpose  of  these  articles 
was  solely  to  call  public  attoiUon  to  the  con- 
duct at  parties  occupying  no  oiSLtAal  portion 
whatever  In  connection  with  this  court,  and 
to  preroit  further  Impn^r  Influence  upon 
the  organlzatlmi  of  said  board  of  aldermra. 
lliat.  there  was  no  Intention  to  reflect  In  any 
inannor  upon  tbis  court,  or  upon  ai^  member 
thereof.  That  he  vety  much  regrets  having 
permitted  the  publication  of  language  seem- 
ing, tiiouc^  unintentionally,  calculated  to 
question  tbe  mottve  or  Independwce  of  thlM 
court,  or  the  honorable  justices  composlnr; 
the  same.  That  there  was  no  desire  what- 
ever to  interfere  In  the  slightest  degree  witli 
the  due  and  proper  administration  of  Jusuce. 
That  respMident  realizes  the  great  impor- 
tance of  having  a  pure,  unimpeded,  and  digni- 
fied administration  of  justice  by  this  and  uil 
other  courts.  That  neltber  r^pondeot,  nor 
any  one  else  connected  with  the  owner^ip, 
publication,  or  management  of  said  paper, 
has  ever  Intentionally  or  knowingly  consent- 
ed to  the  Iiuertiou  Uierein  of  matter  in  any 
way  tending  to  annoy  or  embiirmas  this 
<-ourt  in  the  perfonmuice  of  Its  judicial  du- 
ties, aitd  that,  In  comnK'tlou  with  the  subject- 
matter  of  the  articles  in  question,  there  was 
never  imy  Justification  for  adverse  cilticisin 
of  thi*  court,  or  for  reflection  upon  the  con- 
duct of  either  of  its  members.  Upon  tlio 
foregoing  statement  and  the  other  matters 
herein  appearing  of  record,  respondent  re- 
spectfully submits  to  the  tiodlng  and  judg- 
ment of  the  court    William  Stapleton. 

"State  of  Colorado,  County  of  Arapahoe.— 
as.:  8ubscril>ed  and  sworn  to  by  the  said 
William  Stapleton,  respondent  lu  the  above- 
entitled  cause,  before  me,  a  uotary  public  in 
and  for  said  county  and  state,  this  l&th  day 


of  May.  1893.  [Seal.]  Cyrus  SL  Cooper,  No- 
tary Publlt" 

PER  CURIAM.  In  view  of  the  acknowl- 
edgment retraction,  and  regrets  now  ex- 
pressed by  Mr.  Stapleton  in  writing,  and 
under  his  oath,  accompanied  by  the  assur- 
ance that  the  matters  thus  expressed  will  be 
published  by  him  as  widely  and  as  conspicu- 
ously as  the  articles  complained  of,  it  is  tbe 
opinion  of  the  court  that  in  the  present  in- 
stance further  proceedings  against  him  ar*! 
tuuiecessary,  and  that  severity  of  punishment 
l9  not  required.  It  is  tfaeref<H«  ordered  by 
the  oonrt  all  the  Jtistices  concurring,  tVat 
tbis  proceeding  be  dismissed,  as  to  Mr.  Sta- 
pleton, and  that  he  be  discharged  npon  p:iy- 
nmnt  by  him  of  his  share  of  the  costs  herein, 
and,  further,  that  the  proceeding  stand  cun- 
cluiud,  as  to  req>oiklent  Cooper,  until  »ach. 
time  as  he  can  be  brought  before  the  court 

Subsequently,  respondcsit  Coopw,  by  leave 
of  the  court,  presented  his  further  answer 
under  oatb,  which,  omitting  tbe  formal  parts, 
was  as  follows:  "That  this  rwpondeui  did 
not  cause  or  procure  the  publication  ot  any 
of  the  objectionable  articles  moittomHl  In 
this  proceeding,  and  that  he  had  no  knowl- 
edge whatever  of  any  or  either  of  them  until 
after  the  same  liad  bwa  published  In  the 
Itcpublican;  that  he  did  not  nor  has  he  ever 
approved  of  said  artiiiles,  or  either  .of  tiicm, 
so  far  as  the  same  have  any  reference  what- 
ever to  this  honorable  court;  that  he  very 
much  regrets  the  publlcntiim  oC  language 
seemingly,  tiiongb  unintfsititmalty,  calculated 
to  question  the  motive  or  independi'iice  of 
th!s  court,  or  the  honorable  justices  compcs- 
iug  the  same;  that  thia  re^ondent  has  no 
desire  wliatever  to  Interfere  in  the  slightest 
degree  with  the  due  and  proper  administra- 
tion of  justice,  and  that  he  realizes  tbe  im- 
portance of  having  a  pure,  unlmpedtxl,  and 
dignified  adutlnlsti-atlon  of  justice  by  this 
and  all  other  coiu^;  that  this  respond- 
ent has  never  inteutlonaUy  or  knowingly  con- 
sented to  tiie  Insertion  In  said  paper  of  mat- 
ter in  any  way  tending  to  annoy  or  embar- 
rass this  court  in  the  performance  of  its  judi- 
cial duties;  and  that,  In  ccnmection  vrith  Uie 
subject-matter  of  tbe  articles  In  question, 
there  never  was,  as  respondent  belieres,  any 
Justification  for  adverse  criticism  of  this 
court,  or  for  r^ection  upon  the  conduct  of 
either  of  its  members."  And  thereupon  it 
was  ordered  that,  upon  the  payment  of  the 
residue  of  the  costs  herebi,  Mr.  Cooper  bt) 
discliarged,  and  this  proceeding  dismissed. 


(UCdO.  4SS) 
ELDER  V.  SCHUMACHER. 
(Sopreme  Court  of  Colorado.    May  IS,  1883.) 
Uebd— Vauoitt— Capacitt  of  Gkaxtok— Rescis- 

S  1(1  S— Ej  ECTM  ENT. 

1.  A  deed  of  land  from  one  who  at  the  time 
of  its  alleged  execution  was  meotally  incapable 
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of  execiitia?  the  same  is  void.  Elliott,  J.,  dis- 
Bentin;?. 

2.  !□  an  action  to  recover  possession  of 
land,  tbe  court  has  jurisdiction  to  determine 
wtietber  a  deed  relied  on  to  prove  title  I» 
foreed.  and  also  wlietlier  the  grantor  in  such 
deed  liad  sufficient  mental  capacity  to  execute 
the  same.    Elliott.  J.,  dissenting. 

3,  One  who  purchases  land  from  a  person 
who  is  mentally  incapable  of  executing:  a  depd 
thereof,  with  knowledge  of  such  incapacity, 
will  not.  in  an  action  to  set  aside  the  deed,  be 
entitled  to  a  return  of  the  purchase  price. 

Appeal  from  district  court,  Lake  county. 

Action  b7  Ctaarles  P.  Scfaamacher  against 
George  W.  'ElAer  and  another  for  possession 
of  land  and  damages  for  Its  detention. 
Judgment  was  rendered  for  pUdntUT,  and  de- 
fendant Elder  appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  fol- 
lowing statemoit  by  HAYT,  C.  J.: 

This  Is  a  controversy  in  reference  to  the 
title  to  lots  Nos.  27  and  28,  In  block  66,  Ste- 
vens &  Letter's  subdivision  of  United  States 
TOTvey  No.  271,  In  the  city  of  Leadvllle, 
county  of  Lake,  and  state  of  Colorado.  The 
OMupIaint  Is  in  the  form  usually  adopted 
under  the  Code  for  possessdon  and  damages 
for  the  detention  of  real  property.  It  is 
alleged  therein  that  Charles  P.  Scbumadi», 
the  plaintiff.  Is  the  owner  of  the  property  In 
controversy.  The  defendant  Dixon  made  do 
fault  He  was  merely  a  tenant,  and  had  nu 
interest  In  this  oontroversy.  The  answer  of 
appellant,  George  W.  Elder,  denies  the  own- 
ership of  appellee,  and  claims  title  In  fee 
In  himself.  Afterwards  appellee  filed  a  rep. 
Ucation.  setting  up  the  insolvency  of  F.  W. 
De  Walt,  one  of  the  appellant's  former  gran- 
tors, on  the  5th  day  of  September,  A.  D. 
1882,  whMi  said  F.  W.  I>e  Walt  deeded  the 
property  In  amtroversy  to  his  wife,  li.  M. 
De  Walt;  and,  as  a  further  reply,  nppellee 
Rlle^  that  the  deed  executed  by  Mrs.  L. 
M.  De  Walt  on  January  4,  1883,  to  Mrs.  El- 
len K.  Brewster,  of  said  prc^erty,  was  not, 
and  Is  not,  the  deed  of  the  said  L.  M.  De 
Walt;  that,  at  the  time  of  the  execution  of 
said  deed,  Mrs.  L.  M.  De  Walt  was  mentally 
wholly  Incapable  of  and  incapacitated  from 
executing  or  understanding  any  deed  or  con- 
tract; that  she  was  wholly  unconscious, 
and  unable  to  know  or  imderstaud  anytblnR 
that  was  transpiring  about  her;  that  sold 
deed,  if  ever  it  existed,  was  a  forgery.  Up- 
on the  trial  the  following  facts  were  admit- 
ted: First,  the  title  to  the  property  In  P. 
W.  De  Wait,  on  September  5,  A.  D.  1882, 
and  that  on  that  date  F.  W.  De  Walt  deed- 
ed the  property  to  his  wife,  Mrs.  L.  M.  De 
Walt  On  January  4,  1883,  Mrs.  L.  M.  De 
Walt  by  warranty  deed,  conveyed  the  prop- 
erty to  Mrs.  Ellen  K.  Brewster,  her  sister. 
This  deed  was  acknowledged  before  a  no- 
tary public,  and  recorded.  It  recites  a  con- 
sideration of  $2,500.  On  the  ISth  day  of 
April,  A.  D.  1884,  Mrs.  EUen  K.  Brewster 
deeded  the  property  to  her  slater  Mrs.  Annie 
McNaney,  by  warranty  deed.  This  deed  was 
duly  acknowledged  and  recorded.   On  the 


6th  day  of  September,  A.  D.  1886,  Mrs.  An- 
nie McNaney  and  B.  McNaney.  her  husband, 
by  quitclaim  deed,  conveyed  to  George  W. 
Elder,  appelant  hwelu,  the  sold  proper^. 
This  deed  was  also  duly  executed  and  ao* 
knowtedged.  Appellee,  In  support  of  his 
claim  of  title  to  the  property,  offered  In 
evidence  a  record  of  the  Judgment  In  the 
case  of  J.  Sam  Browne,  Becelver,  v.  F.  W. 
De  Walt  Jud^ent  was  entered  In  tbe  dis- 
trict court  of  lAke  county  In  favor  of  plain- 
tiff for  $42,455.68.  Following  the  admission 
of  this  judgment,  plaintiff  offered  in  evi- 
dence the  execution  Issued  thereon,  together 
with  the  return  of  tbe  sheriff,  showing  * 
levy  upon  the  property  In  contnivertty  anA 
other  proper^.  This  levy  was  followed  1^ 
Hde  and  deed  to  the  property  by  the  sheriff 
to  J.  Sam  Browne,  reoelver.  Quitclaim  deed 
from  J.  Sam  Browne,  rec^dver,  to  CUnbA 
RMd,  dated  the  20th  day  of  November,  A 
D.  1886.  Also  deed  from  GUaton  Reed  to 
Ghariea  P.  Sobnmacher,  fOr  said  property, 
dated  August  8,  A  D.  188S.  Mrs.  De  Walt 
was  atriokai  with  paralyala  tm  January  2, 
A  D.  1883,  and  on  January  24th  of  the  same 
year  died,  wlttiont  Issue.  The  remainluK 
tacts  sufflfdently  appear  in  the  oplBlon. 

Belford  &  Wlkoff,  for  appellant  Clinton 
,  Seed  and  J.  A  Swing,  for  appellee. 

HAYT,  C  J.,  <after  stating  the  facts.) 
Tbe  sole  controversy  In  this  case  grows  out 
of  the  deed  ot  Mrs.  De  Walt  to  her  sister 
Mrs.  Brewster.  The  contention  of  the  plain- 
tiff Is  that  Mrs.  De  Walt  at  the  time  of  Its 
execution,  was  non  corapoa  mentis.  It  is 
claimed  that  no  title  passed  by  this  deed, 
but  that  the  title  to  the  premises  remained 
in  Mrs.  De  Walt  notwithstanding  the  deed, 
at  tlie  time  of  her  death,  and  that  dying 
without  issue,  the  title  vested  in  her  hus- 
band, under  the  statute,  thereby  becoming 
subject  to  execution  for  his  debts.  No  ques- 
tion was  raised  by  the  counsel  below  or  In 
this  court  as  to  the  snfflclency  of  the  plead- 
ings to  raise  the  question  of  Mrs.  De  Walt's 
capacity  at  the  time  to  execute  the  deed  to 
Mrs.  Brewster,  and  no  evidence  was  intro- 
duced showing,  or  tending  to  show,  that  Mr. 
De  Walt  was  insolvent  at  the  time  he  deed- 
ed the  property  to  Mrs.  De  Walt.  In  sup- 
port of  plalntifTs  contention  that  Mrs.  De 
Wait  was  of  unsound  mind  at  the  time  she 
deeded  the  property  to  her  sister  Mrs.  Brew- 
ster, tbe  following  evidence,  Inter  alia,  was 
offered  and  admitted:  B.  S.  Galloway,  a 
witness  called  on  behalf  of  plaintiff,  testified. 
Inter  alia,  that  he  was  a  practicing  physi- 
don,  and  attended  Mrs.  De  Walt  in  her 
last  Illness;  was  called  to  her  within  a  few 
minutes  after  she  was  stricken  with  paraly- 
sis, upon  the  2d  day  of  January,  A  D.  188;l. 
The  witness,  continuing,  said:  "I  was  called 
there  within  fifteen  minutes  after  she  was 
stricken  down,  and  found  her  in  an  tmcon- 
sdous  condition,  apparently  suffering  a  good 
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deal  of  pain,  and  entlr^  paralyzed.  I  think 
It  was  on  the  left  side.  She  died  on  the  24th 
flay  of  the  same  month,  from  that  tronble. 
•  •  •  She  did  not  have  her  reasoning  fac- 
ulties during  that  time.  There  were  times 
when  she  would  apparently  understand  some 
things  that  were  said  to  her,  bnt  the  greater 
part  of  It  she  knew  nothing  that  was  going 
on  about  her.  She  was  not  of  sound  mtiHl, 
I  should  Judge,  not  smy  (tf  the  time.  I  at- 
tended lier  up  until  her  death."  On  cross- 
examinatlon  the  witness  said  that  he  was 
called  to  atfend  Mrs.  De  Walt  on  the  2d  of 
January,  In  tlie  erenbig,  between  6  and  7 
o'clock;  that  he  found  at  her  bedside  Mrs. 
TfHDoklns,  one  ct  her  alstera,  Mr.  De.Walt, 
Mr.  TomUns,  and  Mrs.  Brewster.  Ttie  irtt* 
ness  further  testified  that  during  her  sick- 
ness there  were  times  that  she  would  ap- 
parently understand  what  was  said  to  her. 
"I  was  not  there  all  the  time,  and  was  Tery 
tfnd  not  to  be.  There  might  have  been  a 
great  many  times  that  she  understood  what 
was  said  to  her,  la  my  absence."  Upon  re- 
direct examination,  Ite  witness  said:  "She 
had  no  fading  on  the  lAde  that  was  para- 
lysed. I  would  oeooalonally  pinch  the  limbs 
to  see  t(  there  was  any  semntlon  left  I 
beUere  th^  were  tmrned  at  one  tlme^  ami 
hot  an^katlfHis  apjAed  to  her,  and  It  was 
80  hot  Chat  It  would  bum  her,  and  die  did 
not  know  anytliing  about  tt"  Sr.  D.  H. 
Dolman  testbSei  that  he  was  called  to  at- 
tend  Mrs.  De  Walt  on  the  2d  day  of  Janu- 
ary, A.  X>.  188S,  In  (MmsoAtatlon  with  Dr. 
Galloway;  tiiat  he  was  there  within,  proba- 
tdy,  balf  an  hoar  of  the  time  of  her  attack; 
ttiat  he  saw  her  every  day  for  the  2d,  8d, 
4th.  mb,  and  eth  days,  and  after  that  at  Ir- 
regular Interrals  nntn  her  death.  "On  my 
arrival  I  found  her  snffering  from  apoplexy. 
She  was  totally  tmconsctons;  paralysed  on 
one  side;  and  the  condition  was  one  that 
suggested  danger  of  death  within  a  few 
hoars.  She  remained  paralyzed  until  her 
deatti.  on  one  side,  and  her  mental  condi- 
tion, my  recollection  is,  cleared  up  to  some 
extent  during  her  Illness;  that  Is  to  say,  at 
first  she  was  absolutely  unable  to  express 
any  wish  or  want,  or  to  respond  to  any 
questUra,  bat  there  were  days  during  her  Ifl- 
ness  when  she  would  answer  'Yes,'  If  you 
asked  her  If  she  wanted  water,  and  show 
smne  degree  of  Intelligence."  The  witness 
farther  testified  that,  according  to  the  best 
of  his  Jndgment,  there  was  no  time  during 
ber  Illness  when  she  was  of  sound  mind. 
"I  should  say  she  had  the  most  Intelligence 
abont  the  middle  period  of  her  illness."  He 
also  testtfled.  In  answer  to  further  Inquiry, 
that  be  did  not  think  that,  at  any  time  dur- 
ing her  sickness,  her  mind  was  In  such  con- 
dition that  she  had  sufficient  mental  ca- 
pacity to  make  a  contract  Lonlse  8.  Call, 
a  witness  for  the  plaintiff,  testtfled  as  fol- 
lows: "I  knew  Mrs.  De  Walt  In  her  life- 
time; was  ber  nurse  dnrlng  her  last  fllneas; 
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was  with  her  constantly.  I  should  think 
that  she  was  in  a  semiconscious  conditicm. 
I  don't  think  she  realized  or  knew  anything. 
She  realized  nothing.  Sbe  knew  no  one  per- 
fectly. When  I  first  went  into  her  room 
she  was  very  averse.  She  did  not  like  to 
have  any  strangers  come  in.  It  made  her 
very  nervons  and  hysterical  If  they  did,  and 
they  hesitated  about  having  me  come  In; 
bat  as  soon  as  -I  went  In  she  thought  I  was 
an  ciA  BChootamte  friend  of  hers,  Ella  Blok- 
ford,  and  bIm  called  me  'raia'  an  the  ttaie 
I  was  there,  and  became  very  much  attached 
to  me,  and  wanted  me  to  stay  with  her  nil 
the  uixte,  and  would  hardly  let  me  go  np 
stairs  to  get  a  little  rest  I  had  to  lay  down 
Ifjr  the  side  of  her,  and  she  imagined  her 
sickness  was  caused  from  a  different  cause 
altogedier.  She  thooght  there  was  a  drild, 
and  that  It  had  been  taken  away  frmn  her, 
and  die  craved  constantly  for  Ute  baby. 
They  never  had  any  children.  I  know  that 
she  was  never  able  to  glre  herself  a  drink 
of  water,  fflie  coold  not  raise  her  hand  to 
ber  head.  I  am  very  poidtive  It  was  the 
right  Me  that'  was  paralyzed,  because  I 
know  she  was  perfectly  helpless.  fiRie  was 
not  In  a  cimdltion  to  sign  heat  name,  or  to 
realise  irtiat  any  one  vras  saying  If  they 
should  have  nuide  a  request  of  that  kind. 
She  coold  not  do  It,  prosibly.  •  «  *  She 
never  connected  any  sentences;  very  sddom 
ever.  Mn.  Brewster  was  with  her,  and 
Mrs.  Tomkln^i  all  the  time."  On  oross-oz- 
amlnatton  this  witness  said:  "I  cannot  ml* 
ly  remember  the  date  when  I  went  there, 
exactly;  bat  she  had  not  been  sick  bat  a 
very  few  days,  four  or  five  days,  vrtiest  I 
■weat  there."  The  only  other  witness  called 
to  testify  as  to  the  mental  condition  of  Mrs. 
De  Walt  during  her  sli^ess  was  H.  H. 
Tomklns.  This  witness  testified,  among 
other  things,  as  follows:  "I  have  known 
Mrs.  De  Walt  all  my  life,  nearly.  I  did  not 
visit  very  much  at  the  house  during  her  ill- 
ness. I  was  there  probably—  Well,  Imme- 
diately preceding  her  death  I  was  there 
every  day.  I  called  at  the  house  several 
times,  but  I  did  not  see  Mrs.  De  Walt  but 
twice,  I  thbik.  The  first  time,  I  think,  was 
they  told  me  she  was  getting  better;  I  coxild 
go  in  and  see  her.  It  was  about  ten  days 
or  two  weeks,  I  should  judge,  after  she  was 
taken  sick,  or  had  this  stroke,  I  saw  her. 
She  was  In  bed.  •  *  •  She  recognized  me. 
I  had  a  conversation  with  her.  She  compre- 
hended what  I  said,  and  I  comprehended 
what  she  said.  I  could  not  say  how  many 
days  that  was  before  she  died.  I  think  she 
died,  if  I  recollect  right,  about  a  week  aft- 
erwards." The  foregoing  Is  the  substance 
of  an  the  testimony  offered  with  reference 
to  the  mental  condition  of  Mrs.  De  Walt 
during  her  last  sickness,  except  that  her 
attending  physician  testified  that  the  usual 
rule  In  such  cases  was  for  the  patient  to  be 
at  her  best  abont  Uie  middle  of  the  sickness, 
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and,  while  he  hnd  no  distinct  recollection 
of  this  particular  case,  he  Judged  that  Mrs. 
De  Walt's  case  was  not  an  exception. 

TUera  is  fibimdant  evidence  to  warrant  the 
Jury  In  finding  that  Mrs.  De  Walt  was  physic- 
ally incapable  of  signing  her  name  on  the 
4th  day  of  .fanuary,  the  date  at  which  the 
deed  to  Mra  Brewster  purports  to  have  been 
executed;  and  also  to  show  that  she  was 
mentally  incapacitated  from  transacting  any 
business  intelligently  after  she  was  stricken 
with  paralysis,  on  the  2d  day  of  Janaaxy. 
It  also  appears  that  Mrs.  Brewster,  the  gran- 
tee in  the  deed,  was  preset  during  her  en- 
tire sickness,  and  was  fully  informed  of  such 
physical  and  mental  Incapacity.  In  addition 
to  this,  it  ts  shown  that  Ueorge  B.  Elder, 
Mho  was  the  real  purchaser  of  the  title  de- 
rived througli  the  deed  of  Mrs.  De  Walt,  tak- 
ing the  deed  In  the  name  of  his  father, 
QeoTge  W.  Elder,  the  appellant,  knew,  at 
the  time,  of  the  outstanding  title  claimed 
under  the  execution  sale.  In  foct,  he  was 
negodatlDg  to  purchaae  the  latter  title  prior 
to  the  actual  purchase  of  the  Ibrmer. 

In  the  light  of  the  foregoing  erldence,  we 
will  amsider  the  two  legal  questiwia  which 
appellant  says  arise  in  this  case,  and  which 
he  deems  of  more  than  ordinary  importance. 
These  questions,  as  stated  by  counsd,  are: 
First  How  for  does  the  condition  of  a  re- 
mote grantor  affect  the  rights  of  a  remote 
grantee,  who  purchased  In  good  faith,  with- 
out notice  of  any  unsoundness,  and  who  Is 
guil^  of  no  fraud?  Second.  Is  a  bona  fide 
l^antee  entitled  to  bare  the  mon^  paid  by 
him  restored  before  the  deed  under  whlcdi  he 
claims  can  be  set  aitide? 

As  we  bare  said,  the  Jury  were  warranted 
In  flndhig  that  appellant  had  notice  of  the 
alleged  d^ect  in  the  title  that  he  was  receiv- 
ing at  the  time  he  purchased.  Aside  from 
this,  the  Jury  were  warranted  in  finding  <and. 
In  support  of  the  Judgment  of  the  court  be- 
low, we  must  assume  that  they  did  find)  that 
Mrs.  De  Walt,  at  the  time  the  alleged  deed 
was  made  by  her  to  her  slater,  was  physical- 
ly and  mentally  incapable  of  executing  a  con- 
veyance. Under  these  circumstances,  the 
deed  In  question  was  absolutely  void,  and  of 
no  force  and  effect  whatever.  In  Knox  v. 
McFarran,  4  Colo.  586,  It  was  decided  that  in 
an  action  of  ejectment  it  Is  competent  to 
^ow  that  a  deed  relied  upon  to  defeat  the 
action  was  In  fact  made  with  intent  to  de- 
fraud creditors.  The  opinion  proceeds  upon 
the  well-estabUshed  jurisdiction  of  courts  of 
law  Co  investigate  matters  of  fraud.  In  this 
case  it  is  claimed  that  the  deed  In  question 
is  a  forgery,  and  the  court  certainly  imd 
jurisdictlMi  to  determine  that  question.  More- 
over, the  question  of  the  capacity  of  the  gran- 
tor to  convey  and  the  cognate  question  of 
forgery  were  fully  raised  by  the  pleadings 
In  the  case.  Appellant  denifgned  his  title  in 
his  answer,  and  the  replication  set  up  the 
Incapacity  of  Mrs.  De  Walt,  appellant's  re- 


mote grantor,  and  the  question  of  such  In- 
capacity was  clearly  open  to  investigation. 
In  fact,  this  was  the  sole  issue  tried  in  the 
district  court  Parties  ought  not  to  be  al- 
lowed to  question  In  this  court  a  proceeding 
to  which  they  assented  at  the  trial.  Aside 
from  tills,  it  has  been  held  In  many  well-con- 
Bidered  cases  that  it  is  compet«it  to  show 
the  incapacity  of  the  grantor  of  a  deed  relied 
upon  OS  a  defense  to  on  action  of  ejectment 
Dexter  v.  Hall,  15  Wall.  »;  Eatm  v.  Eatni, 
37  N.  J.  Law,  108;  Fari^  v.  Paricer,  6  Or. 
105,  and  cases  cited.  The  Inyalldity  of  Mrs. 
De  Walt's  deed  to  itn.  Brewster  iqipearing, 
and  this  deed  being  an  essential  link  In  ap- 
pellant's title,  it  follows  that  his  title  must 
also  falL 

Prelimlnaiy  to  the  onutderatton  of  the 
second  question,  we  are  led  to  Inquire  wheth- 
er appellant  paid  ai^  conslderatltHi  for  the 
deed  which  he  received.  Mrs.  Bremter,  be- 
ing cognizant  of  the  mental  ccmdltlon  ot  Mrs. 
De  Walt  at  the  time  It  Is  datmed  the  deed  to 
her  was  executed,  is  not  In  a  positlwi  to  de- 
mand r^ym^t,  Bvea  If  she  had  Uvea  a 
valuable  ccmslderatlon  for  such  deed,  which 
Is  not  shown.  While  there  is  some  conflict 
In  the  authorities  as  to  the  circumstances 
under  wUch  courts  will  require  the  cmislder- 
atlon  to  be  refimded  as  a  condition  to  the  set- 
ting acdde  of  the  deed  of  a  non  ccsnpoB  mentis, 
all  agree  that  a  pemon  paying  witii  knowl- 
edge of  the  incapacity  of  the  grantor  cannot 
recover;  and  Eldw,  having  purchased  with 
notice  of  the  prior  equity,  camiot  rely  upon 
i3te  recitals  of  his  deed  to  show  that  he  gave 
a  valuable  consideration  toe  the  same. 
'ITiere  Is,  consequently,  abs<duMy  no  evi- 
dence in  the  record  that  he  ever  paid  a  dcdr 
lar  for  the  quitclaim  under  which  he  daims 
title. 

The  Instructions,  when  read  In  the  light  <jt 
the  pleadings  and  evidence  in  the  case,  we 
think,  will  be  found  to  sntiK^  the  law.  In- 
struction No.  5  reads  as  follows:  "The  court 
instructs  the  Jury  that  If  you  believe  from 
the  eridrace  herein  that  L.  M.  De  Walt,  on 
the  4th  day  of  January,  1S83,  had  not  suffi- 
cient stret^th  of  mind  and  reason  to  under- 
stand the  nature  and  consequence  of  her  act 
in  making  a  deed,  thm  she  did  not  have  the 
power  to  convey  an  Indefensible  title,  and 
this  incapacity  inlieres  In  oil  titles  derived 
from  her.  The  grantee  whose  title  Is  thus 
derived  must  rely  on  the  covenants  ot  his 
deed.  He  risks  the  capacity  to  convey  of  all 
persons  through  whom  bis  title  has  passed. 
The  right  of  such  a  pcrstm  to  avoid  his  or  her 
contract  Is  an  absolute  and  paramoilnt  ri^t 
superior  to  the  equities  of  other  persons,  and 
may  be  exercised  against  bona  fide  pur- 
chasers from  the  grantee;  and  the  law  does 
not  require  the  party  claiming  the  premises 
as  against  such  purchaser  to  repay,  or  to 
oCTer  to  repay,  the  amount  paid  by  him  for 
said  premises."  "Given."  It  Is  daimed  that 
it  would  have  been  more  accurate  1^  Instead 
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of  apecuyfns  th«  date  u  Jaim&ry  4th,  the 
builnictlon  had  said  "at  the  time  of  executing 
the  deed  to  Mn.  Brewster."  We  do  not  think 
flw  Inatructloa  Is  opea  to  this  criticism, 
niectt  la  no  erldenoe  to  show  that  Mrs.  De 
Walt* a  i^iyslcal  and  mental  capacity  varied 
materially  during  any  portion  of  the  time 
maidraied.  The  erldence.  on  the  contrary, 
■hows  that  she  was  physically  and  mentally 
Incapacitated  from  executing  the  deed  at  any 
time  during  her  slckneea.  If  the  evidence 
had  diown  that  her  incapacity  was  tempo- 
rary, vaxylng  from  day  to  dio'  and  hoar  to 
boor,  thai  it  might  have  been  necessary  tot 
the  court  to  hare  given  the  instruction  In  a 
different  form. 

It  Is  said  that  the  part  of  the  Instruction 
referring  to  the  "power  to  convey  an  Inde- 
fuslble  title"  la  erroneous.  Perhaps  the 
court  would  have  been  Justifled,  under  the 
drcumstanoGS,  In  instructing  the  Jury  that 
the  conveyance  made .  under  such  drcum- 
stances  was  absolutely  void;  but  the  giving 
at  the  Instruction  tn  the  more  modified  form, 
tf  error  at  all,  was  error  in  favor  of  the 
appellant,  of  which  he  baa  do  ri^t  to  com- 

The  temu  "void"  and  "voldalde."  with  ref- 
erence to  Instruments  executed  by  persons 
of  unsound  mind,  are  sometimes  used  by 
law  writers  Indiscriminately.  An  exumlna- 
tion  of  the  authorities  dlscloaes  that.  In 
a  case  where  a  deed  ab  nou  .  compote 
bos  not  been  ratified  after  restoration  of 
the  mental  faculties,  it  la  generally  des- 
ignated as  "void."  Willie  a  deed  executed 
under  dmUar  circumstances,  if  afterwards 
ratified,  is  usually  spolcm  of  as  "vtridable." 
The  case  a[^>ean  to  have  been  fairly  sub- 
mitted to  the  Jury,  and  the  evldraice  is  over- 
whelmingly In  farw  of  the  finding  for  a^ 
pelle&  The  judgment  should  be  affirmed. 

60DDARD,  J.,  (concurring.)  This  cam 
tfieU  before  me  at  nlai  prlus,  and  I  should 
dedlne  to  take  part  In  Its  dedalon  were  It 
not  Imperative  that  I  do  so.  The  omuata- 
tlon  mokes  It  necessazy  that  a  majority  ot 
the  judges  pronounce  a  dedshm.  My  asso* 
eta  tea  are  unable  to  agree  upon  the  Impor- 
tant questions  Invcdved,  and  this  neces^tates 
my  taking  part  In  thdr  detennhuitluL 

Upon  a  thorough  examination  of  the  ad- 
judged cases,  I  am  fully  satisfied  that  the 
conclusions  announced  by  the  chief  justice 
are  sastalned  by  reason  and  authority.  I 
tberefbr  otmcar  In  affirming  the  Judgment. 

BIlilOTT,  3^  (dtaSentlDg.)  Z  cannot  agn^ 
with  the  majority  opinion,  as  expressed  up- 
on tbia  rehearing.  It  seems  to  me  my  associ- 
ates have  fallen  Into  the  oror  of  consider- 
iDg  this  a  trial  court,  fbr  the  purpose  of  de- 
terminlng  the  Issue  upon  the  erldenoe.  In- 
stead of  keeping  within  the  province  of  an 
^tpeDate  court,  reviewing  an  action  triable, 
and  actually  tried,  by  jury  upon  oral  evl- 
denea  Uweover*  X  fter  tbe  majority  opin- 


ion will  t^d  to  inaugurate  a  practice  per- 
mitting land  titles  ,to  be  attacked  and  orer- 
thrown  without  affording  adequate  means  of 
defense  or  redress  in  many  cases.  I  shall 
endeavor  to  show  that  by  a  different  mode 
of  procedure  the  truth  may  be  more  cet^ 
tainly  ascertained,  and  right  and  Justice 
more  equitably  administered.  In  this  kind  of 
controversies. 

Tbe  contention  of  plaintiff  Is  that  the  deed 
by  Bfrs.  De  Walt  to  Mrs.  Brewster  was 
void,  by  reason  of  the  fact  that  Mrs.  De 
Walt  was  non  compos  mentis  at  the  time  of 
Its  execution.  Upon  this  ground  it  is 
claimed  that  the  legal  title  to  the  premises 
remained  In  Mrs.  De  Walt,  notwithstanding 
said  deed,  and  tliat,  her  death  withont 
children,  the  title  rested  in  her  husband 
under  the  statute,  and  so  the  premises  were 
subject  to  execution  for  his  debts,  withont 
resorting  to  any  proceedings  to  have  the 
deed  of  Mrs.  De  Walt  declared  void. 

The  first  matter  requiring  notice  Is  the  nsr 
ture  of  the  pleadings  In  the  action.  Though 
the  forms  of  dvil  actions  have  been  abd- 
Ished,  nevertheless.  In  substance,  a  distinc- 
tion still  exists  between  matters  of  legal  and 
matters  of  equitable  coguizance.  The  distl ac- 
tion is  inherent  in  our  system  of  jurispni- 
denc&  The  Code  expressly  provides  for  ap- 
propriate  pleadings  and  mode  of  trial  tot 
equitable,  as  well  as  legal,  controverslea, 
and  also  for  the  granting  of  eqnltable  re- 
lief in  proper  cases.  Code,  H  1.  58,  70,  173; 
Bank  r.  Ford,  7  Colo.  314.  3  Pao.  Rep.  449; 
Danlelsou  v.  Oude.  11  Oolo.  92,  17  Pa&-  R^. 
283;  Button  v.  Aiken,  67  Oa.  410.  In  this 
case  the  averments  of  the  complaint  con- 
form. In  substance,  to  the  requirements  of 
an  action  "for  possession  and  damages," 
nnd«r  ch^ter  23  of  the  Code.— an  action 
Mmllar  to  "^ectment"  under  our  former 
practlca  It  is  true  the  complaint  does  not 
epedtjr  whethOT  idalntiirs  estate  In  the 
prwnlses  Is  'In  tea,  tor  Ufe,  or  for  the  Ufe 
of  another,  or  for  a  term  ot  years,"  as  re- 
quired by  section  267  of  the  Code,  but  tt 
does  state  in  an  unqualified  mannor  tiiat 
l^alntUE  was  the  "owner  and  oititled  to 
the  possesion"  of  the  property.  The  prop: 
erty  was  real  estate  of  ordinary  deseripti<Hi, 
as  lots  and  blodc,  situate  in  the  dty  of  L^- 
vlUe,  Lake  county,  Colo.  The  term  "owner.7 
when  thus  used,  .imports  an  absolute  owner; 
as  the  owner  in  fee  of  real  property.  Me- 
Feters  t.  Flerson,  15  Cola  203,  24  Pan.  Bep. 
1076. 

Tbo  jfnjer  at  the  oraaplalnt  la  Umited  to 
a  demand  for  judgment  against  defendants 
for  "possession  ot  said  premises,"  and  tor 
"damages  for  tha  nnlawfnl  detention  tliere- 
of."  The  answer  of  defendant  Blder  oon- 
tslns  a  general  denial  ot  "eadi  and  every 
allegation  contained  in  the  said  plaintifTs 
complaint;**  also  a  qiedal  d^ense,  in  which 
it  is  alleged,  in  substance^  Oiat  said  detaut 
ant  was  seised  and  possessed  s(  the  prem- 
tset  in  fee  slmpla  The  bill  ot  exceptions 
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sbowB  that  the  cause  came  on  regularly  for 
trial  upon  the  same  day  the  replication  was 
filed.  February  11.  1889.  On  the  same  day. 
—whether  before  or  after  the  filing  of  the 
replication  does  not  appear,— defendant  was. 
on  motion  of  plaintiff,  ruled  "to  elect  upon 
which  portion  of  hla  said  answer  he  will 
rely."  Defendant  excepted  to  the  ruling, 
but  elected  "to  stand  upon  the  general  de- 
nial in  Iiis  said  answer;"  and  thereupon 
"the  ^ecifle  denial  therein  contained  was, 
on  motion  of  said  plain tlCf,  ordered  stricken 
out"  The  trial  was  then  immediately  pro- 
ceeded with.  Among  other  things.  It  was 
alleged  in  the  replication  that  the  deed  from 
Mrs.  De  Walt  to  Mrs.  Brewster  was  never 
signed,  sealed,  or  delivoced  by  Mrs.  De  Walt, 
and  tliat,  as  a  matter  of  fact,  she  did  not 
sign  or  in  any  manner  execute  said  deed, 
and  that  said  deed,  if  any  such  exist,  Is  a  for- 
gery. Under  the  circumstances,  the  replica- 
tion cannot  be  considered  as  an  additional 
equitable  cause  of  action,  Intended  to  pro- 
cure the  canceilatlon  of  the  deed  of  Mrs.  De 
Walt  It  Is  certain  that  plaintiff  did  not 
obtain  leave  to  file  it  for  that  purpose,  end 
defendant  bad  no  opportunity  of  answering 
Its  averments.  The  only  prayer  for  relief 
in  the  replication  was:  "Wherefore  plaintiff 
prays  Judgment  as  he  has  heretofore 
prayed."  The  verdict  and  Judgment  In  the 
action  were  In  the  ordinary  form  for  an  ac- 
tion of  ejectment 

Thus,  the  question  of  the  legal  title  to  the 
premises  was  the  only  matter  in  Issue  at  the 
trial;  and  plaintiff  could  only  recover,  as  In 
an  action  of  ejectment,  upon  the  strength  of 
his  own  title.  was  bound  to  prove  the 
legal  title  In  himself  to  entitle  him  to  a 
▼enllct  Plaintiff,  as  well  as  def«tdant, 
dalmed  the  title  under  Mr.  De  Walt;  hence 
It  was  necessary  tor  plaintiff  to  prove,  either 
that  the  deed  by  De  Walt  to  his  wife,  or 
the  deed  by  Mrs.  De  Walt  to  Mrs.  Brevrster, 
was  absolutely  votd.  In  no  other  way  could 
the  legal  title  be  shown  to  be  In  Mr.  De  Walt 
at  the  time  of  tbe  levy,  so  as  to  pass  by  the 
sheriff's  deed  to  the  pnrchaser,  uid  throng 
tdm  to  Reed,  and  thrice  to  the  plabitlff.  It 
was  not  raioogh  to  prove  that  the  deed  by 
Mrs.  De  Walt  was  voidable,  or  that  the 
title  conveyed  by  It  was  deflenslble,  by  reason 
of  her  want  of  mental  capacity  to  execute 
the  same;  It  waq  necessary  to  prove  such 
daed  to  be  an  absolute  nullity  In  order  to 
warrant  a  recovery  by  plaintiff  under  the 
Issues,  l^ler,  Ej.  70-75.  There  was  no  evi- 
dence of  the  Insolvency  of  De  Walt  at  the 
time  he  deeded  the  premises  to  his  wife;  nor^ 
was  there  any  evidence  of  any  Intmtlon  to 
defraud  creditors  by  such  c<mveyance.  "Diere 
was  no  evidence  tending  to  show  tiiat  the 
deed  from  De  Walt  to  his  wife  was  vtAi  for 
any  reason.  The  deeds  nnder  which  defend- 
ant Kiuer  <daUned  title  were  all  regubir  ond 
valid  upon  their  &ce.  They  were  all  duly 
acknowledged  and  lecorded.  From  the  oral 
wldcnce  the  Jury  might  find  tiiat  Mrs.  De 


Wait  was  not  of  sound  mind  and  disposing 
mental  capadty  when  she  executed  the  deed 
to  Mi-s,  Brewster;  but  the  oflldal  ccrtiicate 
of  admowiedgm^t  proved  prima  fade 
that  the  deed  was  duly  executed  and  ac- 
knowledged by  Mrs.  De  Wait  on  the  day  of 
its  date,  January  4,  1883,  and  there  was  no 
direct  evidence  to  contradict  such  proof  of 
execution.  There  was  no  evidence  of  actual 
fraud  or  drcimiveution  la  procuring  thi* 
execution  of  the  deed  by  Mrs.  De  Walt  to 
Mrs.  Brewster;  nor  was  there  any  evidence 
of  the  payment  of  any  consideration  for  the 
deed,  except  the  recital  in  the  deed  Itself. 
The  same  Is  true  of  all  the  deeds  introduced 
In  evidence  on  the  part  of  twth  parties. 
I'here  was  no  evidence  that  the  defeudnnt 
Elder  had  any  knowledge  of  the  condition 
of  Mrs.  De  Walt  at  the  time  of  the  execution 
of  the  deed  by  her  to  Mrs.  Brewster.  The 
evldL'uct*  shows  that  Mrs.  Bnewster  was  a 
sister  0 :  Mrs.  De  Walt  and  was  with  ber 
during  ber  last  Illness;  but  there  was  no  evi- 
dence that  she  witnessed  the  execution  c-f 
the  deed,  nor  was  there  any  direct  evi- 
dence that  she  knew  that  Mrs.  De  Walt  was 
actually  non  compos  mentis  at  the  time  of 
ltd  executiot^  It  does  not  appear  that  there 
was  evier  any  inquisition  or  finding  of  lunacy 
in  the  case  of  Mrs.  De  Walt  In  her  life- 
time. 

'  Instruction  No.  6,  as  given  to  the  Juiy, 
was  as  follows:  "The  court  Instructs  tbe 
Jtiry  that  if  you  b^eve  from  the  evldeuce 
herein  tiiat  L.  U.  De  Walt,  on  the  4th  day 
of  Jannaty*  188;!,  had  not  soffldcsit  streninh 
of  mind  and  reason  to  understand  tbe  nature 
and  consetinenoe  of  her  aci  In  making  a  deed, 
tlien  she  did  not  have  the  power  to  convey 
an  indefeasible  title,  and  this  Incapadty  lo- 
herea  In  all  titl^  derived  from  hen  The 
grantee  whose  title  is  thus  derived  must  rely 
on  tiie  covraants  of  bis  deed.  He  risks  the 
cav-adty  to  convey  of  all  persons  through 
whcm  his  title  has  passed.  Tbe  right  of 
sndi  a  person  to  avoid -his  or  her  contract 
la  an  absolute  and  paramount  right  superior 
to  the  equities  of  other  persons,  and  may  be 
exerdaed  against  btma  fide  purchasers  from 
tl.-e  grantee,  and  the  law  does  not  require 
the  party  claiming  the  premises  as  against 
such  purchaser  to  repay,  or  to  offer  to  repay, 
the  amount  paid  Um  for  said  premises.** 
It  would  have  been  more  accurate  to  have 
said  "at  the  time  of  executing  the  deed  to 
Mrs.  Brewster,"  instead  of  spedfytng  the 
date  as  "January  4,  1883;**  for,  though  the 
official  certificate  showed  that  the  deed  was 
executed  and  acknowledged  on  that  portlcn- 
lar  date,  yet  it  was  possible  for  Mrs.  De 
Walt  to  have  had  suflident  capadty  or 
strength  of  mind  to  execute  the  deed  during 
one  part  of  said  day,  and  not  during  anothw 
part  Such  verbal  Inaccuracy  in  an  instruc- 
tion would  not  be  important,  except  In  a 
case  where,  from  the  nature  of  the  evidence, 
it  might  tend  to  mislead  the  Jury.  The  fore- 
going Instmction,  however,  la  subject  to  a 


Digitized  by  Google 


Colo.) 


ELDEB  V.  SCHUMACHER. 


181 


more  substantial  objection.  From  Its  Inn- 
gunge  the  Idea  is  conveyed  that,  U  Mrs.  De 
AValt  did  not  hare  mental  capacity  to  con- 
vey an  indefeasible  title,  then  her  deed  must 
be  held  absolntely  void.  Such  is  not  the  law 
applicable  to  the  issue  then  on  trial;  tor,  if 
the  deed  executed  by  Mrs.  De  Walt  conveyed 
any  title,  it  certainly  conwyed  the  legal  title, 
as  it  purported  to  do.  Hence,  even  though 
such  title  waa  a  defeasible  one,  even  tbongii 
tbe  absolute  paramount  right  to  avoid  such 
deed  reoinlned  In  the  grantor,  and  passed  to 
the  surviving  husband,  and  thence,  by  Ju- 
dicial sale  and  mesne  conveyances,  to  plain- 
tUf,  still  such  absolute  paramount  right  was 
ineffectual  to  support  plaintiff's  claim  to  the 
legal  title.  The  legal  title  conveyed  by  the 
deed  of  Mrs.  De  Walt  though  defeasible, 
was,  until  propeciy  avoided,  a  bar  to  plain- 
tiff's ac^on  as  pleaded.  A  defeasible  title 
is  one  that  Is  "capable  of  being  annulled  or 
made  vcdd,"  not  one  that  Is  already  void, 
or  an  absolute  nullity.  Webst.  Diet 

Instruction  No.  4  is  subject  to  the  same 
objections.  In  substance,  as  No.  5.  Consider- 
ing the  Issues,  it  declares,  in  effect  that  a 
deed  not  valid  Is  void;  In  oHier  words,  that 
a  deed  voidable  by  reason  of  the  Insufficient 
capacity  of  tiie  grantor  cannot  be  made  the 
basis  of  any  protection  to  the  grantee.  It  is 
not  to  be  denied  that  there  are  Judicial  de* 
dsions  to  the  effect  that  the  deed  of  a  per- 
son wanting  in  mental  capacity  to  execute 
the  same  la  void,  not  merely  voidable.  Such 
deddons  are  based  upon  the  proportion  that 
a  sound  mind,  capable  of  transacting  busl- 
neas,  is  essential  to  the  execution  of  a  deed, 
and  that.  If  the  mind  of  the  p«w>n  named 
as  grantor  in  the  deed  is  wanting  In  mental 
capacity  to  understand,  appnedate,  and  con- 
soit  to  the  act  of  execution,  then  the  deed 
te  not  In  law,  executed  at  all.  but  Is  void,— 
a  mere  nullity,— and  carries  with  it  no  estate, 
right  -  or  interest  whatsoever.  Such  logic 
often  leads  to  unreas<mable  and  inequitable 
results,  and  the  doctrine  based  thereon  has 
not  been  generally  accepted  by  the  courts. 
On  the  contrary,  the  general  current  of  au- 
thority, ancient  and  modem.  Is  to  the  effect 
that  the  deed  of  an  Insane  person,  bpfore 
an  inquisition  and  flndiiMl  of  lunacy,  though 
voidable,  Is  not  necessarily  void.  It  has  Ijoen 
repeatedly  held  that  such  a  deed  may  be 
ratified  and  confirmed  by  the  grantor  when 
restored  to  sanity;  and,  also,  that  an  in- 
nocent grantee  for  value,  or  his  successor  or 
repnesentatlve  under  sach  a  deed,  may,  un- 
der certain  circumstances,  be  entitled  to  re- 
lief. The  terms  "void"  and  **v(rfdable,"  as 
applied  to  deeds  of  couTOyance,  are  often 
used  by  law  writers  without  proper  dis- 
crimination. Stephens  v.  Clay,  17  Colo.  489, 
30  Pac.  Rep.  43.  Indeed.  It  Is  sometimes 
difficult  to  apply  the  terra  *'v<rfd"  to  such  a 
subject  with  entire  accuracy.  To  Illustrate: 
When  the  owner  of  certain  real  estate  signs, 
seals,  and  delivers  an  instrument  of  writing, 
Jiavinc  the  form  and  omtainlng  all  the  sub* 


stantial  parts  of  a  deed,  purporting  to  con- 
vej  such  estate,  it  can  scarcely  be  said  with 
propriety  that  such  instrument  is  abeolutelj 
void  for  all  purposes.  It  is  true  such  deed 
may  be  voidable;  It  may  be  subject  to  can- 
cellation; It  may  be  annulled  and  rendered 
of  no  effect  whatever;  bnt  it  is  a  solecism 
to  say  that  that  which  has  an  actual,  tangi- 
ble, physical  existence  le,  nevertheless,  a 
nnllity,  and  has  no  existence  whatever.  The 
more  accurate  and  lo^cal,  as  well  as  the 
more  practical  and  equitable,  rule  would  seem 
to  be  to  bold  that  such  a  deed,  having  an  exist- 
ence in  fact  has  also  such  effect  in  law  as  may 
he  necessary  to  preserve  and  protect  the 
ri^ts  and  Interests  of  parties  thereto  and 
thereunder,  until  the  same  can  be  judicially 
examined,  and  the  tnie  effect  thereof  do- 
termlned.  AUls  v.  Billings,  6  Mete.  (Mass.) 
415. 

In  the  majority  opinion  H  ts  said  of  In- 
struction No.  5  that  perhaps  the  court  would 
havo  been  Justified,  under  the  circumstances, 
in  instructing  the  Jury  that  the  conveyance 
by  Mrs.  De  Walt  was  absolutely  void,  and 
that  the  giving  of  the  Instruction  In  the 
more  modified  form,  If  error  at  all,  was  er- 
ror in  favor  of  appellant  of  which  he  has 
no  right  to  complain.  To  my  mind  the  opin- 
ion thus  expressed  is  clearly  erroneous. 
First,  tbe  Issue,  as  framed,  was  triable  by 
jury  as  a  matter  of  right.  Code,  f  173.  The 
Issue  was  aotoally  tried  by  Juty  upon  oral 
evidence.  TTie  evidence  was  confilcting  up- 
on material  matters  necessary  to  the  deter- 
mination of  the  Issue;  hence  the  issne,  as 
framed,  not  b^g  of  equitable  cognizance, 
it  was  the  duty  of  the  trial  court  to  sub- 
mit the  same  to  the  determination  of  the 
jury,  upon  the  evidence,  under  proper  In- 
structions. Tbe  evidence  being  confficting, 
it  was  not  the  province  of  the  trial  court 
to  decide  the  facts  according  to  Its  own 
Judgment.  So  It  Is  not  the  province  of  tUs 
court  under  our  practice,  to  try  and  deter- 
mine such  Issues  upon  confilcting  evidence,' 
given  orally  before  the  Jury,  and  brought 
here  only  by  written  transcript  The  prov- 
ince of  this  court  nnder  such  circumstances, 
is  limited  to  the  Inquiry  whether  the  cause 
was  tried  below  without  substantial  or  preju- 
dicial error.  Second,  plaintiff  alleged  and 
sought  to  maintain  his  cause  upon  the 
ground  that  Mrs.  De  Walt  as  a  matter  of 
fact  (lifl  not  sign  or  In  any  manner  execute 
the  deed  of  conveyance  to  Mrs.  Brewster, 
and  that  said  deed.  If  any  such  existed,  was 
and  Is  a  forgery.  This  was  the  only  ground 
upon  which  plaintiff  could  recover  upon  the 
Issue  as  framed.  To  warrant  a  verdict  In 
favor  of  plaintiff,  the  proof  must  correspond 
to  his  allegations.  How,  then,  can  It  be 
maintained  that  it  was  an  error  favorable 
to  defendant  to  allow  plaintiff  to  recover, 
not  upon  the  ground  that  the  deed  to  Mra. 
Brewster  was  a  forgery,  or  that  Mrs.  De 
Walt  did  not  In  fact  execute  such  deed,  bnt 
upon  the  ground  that  though  die  did  exe- 
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cute  It  In  fact,  yet  plalntifl  might  recover, 
if  the  jury  sliould  believe  from  the  evidenoe 
that  she  did  not  have  the  power  to  con- 
vey an  Indefeasible  title?  Upon  Investiga- 
tion, I  am  firmly  oonvlnoed  that  the  better 
doctrine  Is  that  a  deed  executed  by  an  In- 
sane person  Is  not  necessarily  void.  Such 
a  deed  may  undoubtedly  be  annulled,  If  eq- 
uity requires  It,  by  a  court  of  competent 
jurisdiction,  upon  due  trial,  under  proper 
pleadings  and  proofs..  By  the  proper  pro- 
cedure, the  grantor  or  his  representative  may 
be  relieved  from  all  effects  of  <the  deed,  or 
the  grantee  or  his  representative  may  have 
relief,  as  the  drcxmistanceB,  equity,  and  jus- 
tice of  the  case  may  require.  On  moh  trial, 
evidence  of  notice,  or  want  of  notice,  fraud 
or  good  faith  of  the  party  or  parties  claiming 
under  such  deed,  the  consideration,  if  any, 
actually  received  or  paid  for  such  deed,  and 
other  pertinent  facts  and  circumstancee  con- 
nected with  the  transaction,  may  require 
consideration.  In  order  that  such  trial  may 
be  properly  conducted,  the  facts  upon  which 
the  parties  respectively  rest  their  claims  tor 
relief  should  be  set  forth  in  the  pleadings. 
On  such  trial  the  burden  of  proving  Insan- 
ity rests  upon  the  party  alleging  It;  but,  In- 
sanity being  proved,  Uie  burden  of  estab- 
Uahing  any  claim  to  relief  against  such  in- 
sane person  or  his  representative  rests  npon 
the  party  claiming  such  relief. 

It  is  unnecessary  in  this  case  to  consider 
how  a  previous  tuqulsItlcHi  and  finding,  of 
lunacy  would  affect  the  rule  as  to  the  bur- 
den of  proof.  It  Is  also  unnecessary  to  de- 
termine whether  the  conslderallon  actually 
received  or  paid  must  be  returned  to  a  party 
holding  or  claiming  under  a  deed  of  an  in- 
Bane  person,  before  such  deed  will  be  set 
adde.  A  decision  upon  such  questions  at 
this  time  would  be  extrajudicial,  for  want  of 
evlduice  In  the  record.  These  views  are 
supported  by  the  standard  text  writers.  "Id- 
iots and  persons  of  nonsane  memory,  infants 
and  persons  under  duress,  are  not  totally 
disabled  either  to  convey  or  purchase,  but 
sub  modo  only;  for  their  oonveyances  and 
purchases  are  voidable,  bat  not  actually 
void."  2  Bl.  Comm.  291.  "The  general  rule 
is  that  sanity  Is  to  be  presumed  until  the 
contrary  be  proved;  and  therefore,  by  the 
common  law,  a  deed  made  by  a  person  non 
compos  Is  voidable  only,  and  not  void."  2 
Kent,  Comm.  *451.  "The  deed  of  an  Insane 
person  is  not  v(M,  but  it  Is  voidable."  1 
Para.  Cent  *384.  "The  ground  upon  whicb 
courts  of  equity  now  interfere  to  set  aside 
the  contracts  and  other  acta,  however  sol- 
emn, of  persons  who  are  idiots,  limaUcs,  and 
otherwise  non  compos  mentis,  is  fraud. 
Such  persons  being  Incapable,  in  point  of  ca- 
pacity, to  enter  into  any  valid  contract,  or 
to  do  any  valid  act,  every  person  dealing 
with  them,  knowing  th^r  incapaidty,  is 
deemed  to  perpetrate  a  meditated  fraud 
upon  them  and  th^r  rights."  1  Story,  Bq. 
Jnr.  S  227.   "In  general,  a  Innatit^  Idiot*  or 


person  OMnpletely  n<Mi  compos  mentis  is  Inca- 
pable of  giving  a  true  consent  In  equity,  as 
at  law.  His  conveyance  or  contract  is  in- 
valid, and  will  generally  be  set  asdde.  While 
this  rule  is  generally  true,  the  mere  fact 
that  a  party  to  an  agreement  was  a  lunatic 
will  not  operate  as  a  defense  to  Its  enforce- 
ment, or  as  groimd  for  its  cancellation.  A 
contract  executed  or  executory  made  with  a 
lunatic  in  good  faith,  without  any  advantage 
taken  of  his  position,  and  for  his  own  ben- 
efit, is  valid  both  in  equity  and  at  law."  2 
Pom.  Bq.  Jur.  {  946.  "The  true  rule  would 
seem  to  be  that  only  in  oases  of  fraud  should 
the  deed  be  set  aside  without  return  of  the 
consideration,  but  In  cases  where  the  deed 
was  taken  In  good  faith,  the  grantee  should 
be  reimbursed."  DevL  Deeds,  {  76.  These 
views  are  also  sustained  by  many  adjudi- 
cated cases.  In  an  early  Kentucky  case. 
1836,  (Hunt  v.  Weir,  4  Dana,  349.)  Judge 
Marshall,  delivering  the  opinion  of  the  court, 
said:  "But,  further,  the  tact  that  Mitchell 
was  insane  at  the  time  of  executing  the  deed 
in  question.  If  fully  established,  would  not 
be  sufficient  to  authorize  the  rescission  asked 
for  by  the  oomi^alnant,  unless  it  also  ap- 
peared either  that  the  deed  had  been  set 
aside,  or,  at  least  that  sach  proceedings  lud 
been  Instituted  for  that  purpose  as  must, 
in  all  probability,  result  In  avt^dlng  It;  for. 
If  the  grantor  were  insane,  stui  his  deed 
passed  the  legal  title,  subject  to  be  de- 
feated, not  by  the  mere  allegation  and  proof 
of  the  fact  of  Insanity,  by  any  (Hie  who 
might  feel  an  interest  in  OTertoming  the 
deed,  but.  after  the  death  of  the  grantor,  cmly 
at  the  election  of  his  heirs,  made  under  clr- 
ourastanoes  which  do  not  preolnde  them  from 
setting  it  aside."  Again,  hi  1879,  in  BnA  t. 
Fentoa,  14  Bush,  490,  the  supreme  court  of 
Kentucdqr  declared:  "The  weight;  of  modem 
authority  Is  to  the  effect  tliat  the  omtraot 
of  a  lunatic,  pftrdoalariy  if  made  before  in- 
quest, like  that  of  an  infiint,  is  voidable 
only."  And  it  was  held:  "If  an  innocent 
purchaser  from  a  lunatic,  without  knowl- 
edge of  his  insanity,  cannot  be  put  ta  statu 
quo,  the  conveyance  of  the  lunatic  should 
not  be  set  aside  at  the  suit  of  the  lunatlo  or 
his  personal  represmtative."  In  Grfbben  t. 
Maxw^  S4  Kan.  9,  7  Pac.  Bep.  681,  Chief 
Justice  Horttm,  ddivering  the  opinion  of  41ie 
court,  said:  "We  think,  however,  the  weight 
of  authority  favors  the  rule  that,  where  the 
purchase  of  real  estate  from  an  Insane  per- 
son is  mode  and  a  deed  of  conveyance  is 
obtained  in  perfect  good  fftlth,  before  an  in- 
qui^tm  and  finding  (rf  lunacy,  for  a  suffi- 
cient oonsldoution,  without  knowledge  of 
the  lunacy,  and  no  advantage  Is  taken  1^  the 
pnnAascr,  the  conMdoration  recelyed  by  the 
lunatic  must  be  returned,  at  offered  to  be 
returned,  before  the  conveyance  can  be  set 
aside,  at  the  suit  of  the  alleged  lunatic,  or 
one  who  represoits  liim."  In  Boyer  v.  Ber- 
rymon.  123  Ind.  4S2.  24  N.  B.  Bep.  249,  Mr. 
Justice  Elliott,  d^vering  the  opinion  of  tlie 
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eoQrt,  aafd:  "It  is  now  settled  hy  our  de- 
cUdons  that  a  deed  of  a  person  of  unsound 
mind,  made  before  office  found,  to  one  who 
has  no  knowledge  of  the  grantor's  Incapacity, 
Is  only  voidable,  and  that,  In  order  to  avoid 
It  the  conaideratlon  received  must  be  t^ 
dered  to  the  grantee."  In  Eaton  v.  Baton. 
37  N.  J.  Law,  109,  It  was  held:  "The  deed 
of  oonveyance  of  a  person  of  tmsound  mind, 
executed  before  an  ]nqulslti<m  and  finding  of 
lunacy,  If  taken  in  good  faith,  Is  voidable 
only,  and  not  void."  In  Pearson  v.  Cox,  71 
Tex.  346,  9  S.  W.  Eep.  124,  It  was  held: 
"Where  the  homestead  Is  conveyed  by  deed 
regular  In  form,  and  duly  acknowledged  by 
the  wife,  and  the  deed  Is  attacked  on  eo- 
ooont  of  the  Insanity  of  the  husband,  such 
deed  Is  not  held  to  be  void,  but  only  vt^da- 
We.  To  avtrid  a  deed,  the  mles  of  eqnl^  de- 
mand that  the  party  seeking  the  rescistfiMi 
must  pay  back  the  consideration  received 
under  the  deed.  This  applies  in  cose  of 
homestead,  where  the  deed  is  avoided  on 
account  of  the  insanity  of  the  husband."  In 
Rlggan  V.  Qreen,  80  N.  C.  236.  It  was  held: 
"A  deed  execnted  by  a  lunatic  is  voidable 
only,  and  not  void;  and  equity  will  not  in- 
terfere to  set  aside  snch  deed  where  the 
grantee  cannot  be  put  In  statu  quo.  or 
where  ihe  bentAt  reo^ved  by  the  grantor  Is 
actual,  and  of  a  durable  character.  There- 
fore, in  an  action  by  the  h^rs  to  recover 
tend,  upon  the  ground  of  incapacity  of  thrir 
ancestor  to  make  a  deed,  and  it  appeared 
aiat  the  purchaser  paid  full  value,  without 
advantage  taken,  and  without  notice  of  such 
Incapacity,  that  the  deed  was  attested  by 
a  brother  and  two  sons  of  the  grantor,  and 
the  purchase  money  used  for  the  benefit  of 
Umself  and  family.  It  was  held  that  they 
were  not  entitled  to'recover."  In  Scanlan  v. 
Oobb,  85  SL  296,  it  was  held:  "Where  a 
conveyance  of  land  is  set  aside  In  equity,  on 
the  ground  of  the  insanity  or  lunacy  of  the 
grantor,  and  an  account  taken,  the  grantee, 
having  purchased  in  good  faith,  wlQiout  any 
knowledge  of  the  alleged  Insanity,  will  be 
entitled  to  be  reimbursed  that  which  he  has 
paid  on  the  same.  Where  a  purchase  from 
an  insane  person  is  made,  and  a  conveyance 
obtained  In  good  faith,  for  a  sufficient  con- 
sideration, without  knowledge  of  the  insan- 
ity, the  consideration  must  be  returned  be- 
fore the  conveyance  can  be  avoided.  Where 
a  person,  apparently  of  sound  mind,  and 
not  known  by  the  other  party  to  be  other- 
wise, enters  Into  a  contract  which  is  fair 
and  bona  fide,  end  which  is  execnted  and 
completed,  and  the  property  which  is  the 
subject-matter  of  the  contract  cannot  be  re- 
stored so  OS  to  put  the  parties  In  statu  quo, 
courts  have  held  that  such  contract  cannot 
be  set  aside,  either  by  the  alleged  Imiatlc 
or  those  who  represent  him."  In  the  case 
of  Young  V.  Stevens,  48  N.  H.  133,  It  was 
held:  "Whew  a  person,  apparently  of  sound 
mind,  and  not  known  to  be  otherwise,  enters 
Into  a  ocHitract  lot  the  purchase  of  property, 


which  Is  benefldal  to  the  puitdiaser,  and 
otherwise  fair  and  bona  fide,  and  which  has 
been  fully  completed,  i»ald  for,  and  enjoyed, 
and  cannot  be  restored  so  as  to  put  the  par- 
ties In  statu  quo,  such  emtract  wUl  not 
afterwards  be  se>t  aside,  dthw  by  the  lunatic 
or  his  representative." 

It  is  true  there  are  learned  Judicial  opin- 
ions contrary  to  the  foregoing.  Hon.  Joel 
P.  Bishop,  a  most  philosophical  and  trust- 
worthy law  writer,  in  his  Commentaries  on 
the  Law  of  Contracts,  discusses  ttils  subject 
as  follows:  "The  authoritiefl  on  this  ques- 
tion are  In  a  degree  conflicting  or  Indistinct; 
but,  by  most  and  probably  all  opinions,  it  is 
sometimes  a  material  circumstance  tiiat  the 
sane  p«von  did  not  know  of  the  other's  in- 
sanity. In  England  the  doctrine  seems  to  be 
general  that,  whenever  the  party  contract- 
ing with  the  Insane  person  proceeded  honest- 
ly and  fairly,  and  without  either  actual 
knowledge  of  his  insanity  or  anyttUng  to  ex- 
cite suspicion  of  it,  and  the  contract  is  equi- 
table and  Just,  and  Is  oil  one  <^  both  sides 
executed,  it  will  be  binding  on  the  insane 
person,  unless  the  parties,  on  Its  rescission, 
can  be  placed  In  statu  quo.  And  nearly  or 
exactly  the  same  tiling  is  held  In  a  part  of 
our  states  For  example,  the  lunatic  has 
been  compelled  to  repay  money  lent  under 
these  circumstances.  Especially  In  equity 
has  this  doctrine  been  enforced,  resting,  It  Is 
said,  on  the  maxim  that  he  who  seeks  equity 
must  do  equity.  Consequently  the  equity 
tribunal  wUl  not  set  aside,  on  the  ground  of 
insanity,  a  conveyance  of  lands  made  for 
value  to  a  purchaser  In  good  faith,  who  was 
Ignorant  of  the  grantor's  mental  condition. 
On  the  other  hand.  It  Is  by  many  of  our 
courts  held,  at  least  at  l.iw.  that,  since  In- 
sanity Incapacitates  one  to  make  a  contract, 
the  mere  fact  of  the  other  party's  not  know- 
ing It  does  not  render  good  what  he  was 
legally  incompetent  to  do.  It  is  difficult  to 
resist  the  force  of  this  proposition,  especially 
as  it  harmonizes  with  what  Is  held  in  re- 
spect of  the  contracts  of  Infants;  and  under 
the  titie  'Infancy'  the  reader  will  see  how  the 
doctrine  ought  to  be  carried  out.  At  the 
same  time,  and  as  a  qualification  of  what 
would  thus  appear  to  be  the  better  rule,  it 
may  well  be  held,  In  accordance  with  what 
has  already  been  laid  down,  that  where,  In 
these  cdrcums^nces,  the  parties  cannot,  on 
rescission,  be  placed  in  statu  quo,  the  law 
creates  a  promise  from  the  Insane  person  to 
remunerate  the  other  for  whatever  ben^t 
was  actually  conferred  and  enjoyed.  *  •  • 
The  doctrine  of  some  of  the  cases  appears  to 
be 'that  contracts  impeachable  for  Insanity 
are  absolute  void;  and  there  may  be  those 
in  which  Vt  should  be  so  h^d.  Yet,  as  In 
infancy,  there  can  be  but  little  Just  ground 
for  Uie  void.  *  *  *  In  most  cases  the  con- 
tract la  held  to  be  merely  voidable  by  the 
Insane  person  or  his  legal  representatives, 
and,  while  not  so  avoided,  binding  on  the 
otlier  party.  Admitting  of  ratification,  1(  for 
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example,  It  la  a  deed  ot  lands  or  conveyance 
at  peTBoaaltj  in  the  executed  form,  ft  will, 
«*ithoat  snch  affirm anoe,  trammit  the  Belsln 
or  ownership  to  the  iMim  party."  Ksh. 
Cent  »  970-975. 

My  ooDcliisl<ni  la  that,  upon  the  Issues 
Joined  In  thla  action,  tt  was  error  for  the 
court,  hy  Its  charge,  to  allow  a  recovery,  np- 
oa  the  ground  that  Mrs.  De  Walt  did  not 
hare  power  to  convey  an  Indefeasible  title. 
It  was  not  snfflcleut  to  sustain  the  Issue  on 
plaintiff's  part  that  the  title  conveyed  by 
Mrs.  De  Walt  was  defeasible  merely;  that 
la,  vt^dable,  but  not  void.  Unleaa  the  evi- 
dence was  sufficient  to  prove  that  the  deed 
purporting  to  have  been  executed  by  Vn,  De 
Walt  was  not  In  fact  executed  by  her,— that 
is,  .unless  the  evidence  proved  sudi  deed 
to  be  a  forgery  or  an  absolute  nullity,  as 
alleged,  cmveyliig  no  title  whatevw,— the 
verdlat  thould  have  been  for  the  defendant, 
and  the  jury  should  have  been  ■»  liutmcted 
andCT  the  Issues  aa  framed. 


(U  Goto.  47« 

BOARD  OF  GOM'RS  OP  EL  PASO  OOCN- 
TY  V.  BISH. 

(Supreme  Court  of  Oidorado.  May  29,  1893.) 

CUONTISS— LI4BILITT  rOB  DiPICTIVB  BrIDOBS. 

A  coQDty  Is  not  liable  for  personal  in- 
juries occasioned  by  the  negligence  of  coanty 
officer!  is  the  compaction  f»r  repair  of  conuty 
bridges. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  Sarah  T.  Blsh  against  the  board 
of  county  commissioners  of  El  Paso  county 
to  recover  damages  for  personal  Injuries. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Beversed. 

H.  H.  Blackoier,  Hwaee  O.  Lout,  and  Wd. 
Harrison,  tor  appellant  Cochrane  A  Coch- 
rane, tor  appellee. 

HAYT,  0.  J.  The  question  presented  la, 
are  counties  in  this  state  liable  tor  personal 
Injuries  occasioned  through  the  negligence  of 
county  officers  in  the  construction  and  repair 
of  county  bridges?  The  rule  that  counties 
are  not  liable  for  torts,  in  the  ab^nce  of 
statute.  Is  universally  admowledged;  and  the 
great  weight  <Ht  anttiority  Is  In  favor  of  the 
conclusion  that  even  when  a  duty  is  imposed 
by  statute  the  county  la  not  liable  for  failure 
to  perform  It,  In  the  absence  of  express  pro- 
vision creating  sndi  llabUlty.  The  cases  sus- 
taining the  latter  condnslon  are  ao  numerous 
that  space  will  not  permit  of  llielr  citation 
In  tlds  opinion.  Th^  will  be  fonnd  coUated, 
tn  part,  in  the  notes  on  page  864  of  the 
fourth  volume  of  the  American  and  Bv^lsh 
Encyclopedia  of  Law,  and  also  in  note  1,  p. 
sua,  of  Cool^'ft  Oonatitntlon^  Idmttatlona. 
Tn  the  statea  of  fowa,  Maryland,  Indiana, 
and  Pennsylvania  this  latter  conclBitoii  has 


been  repudiated,  and  an  ImpUed  UablUty  de- 
clared to  result,  under  certain  dreams  tan  cee, 
from  a  failure  on  the  part  of  county  officers 
to  perform  a  statutory  duty;  but  a  contrary 
rule  has  been  ao  g^erally  recognized  by  the 
courts  of  this  country,  that  It  may  well  6e 
considered  as  too  firmly  established  to  be 
changed  except  by  constitutional  or  legisla- 
tive enactment.  The  uncertainty  that  must 
necessarily  result  from  a  failure  to  follow 
the  general  rule  by  the  courts  la  well  Illus- 
^ted  by  the  decisions  of  the  sutnelne  court 
of  Iowa.  In  a  number  of  cases  the  court 
bad  held  counties  liable  for  injuries  resulting 
from  defective  bridges,  while  In  the  case  of 
Klncald'v.  Hardin  Oa.  68  Iowa,  430,  6  N.  W. 
Bep.  689,  It  was  decided  that  the  county  waa 
not  liable  for  an  Injury  caused  by  a  defective 
and  Improperly  constructed  coortbonse.  Ttie 
distinction  attempted  to  be  drawn  by  that 
court  is  that  counties  were  compelled  to 
build  oourthooses,  while  the  building  ot 
Mdgea  was  optional.  But  we  foil  to  s^  any 
difference,  tn  principle,  between  the  two 
cases.  In  concluding  the  opinion  in  the  lat- 
ter case  the  court  announces  that  it  is  unwil- 
ling to  extend  the  liability  of  countieB  far- 
ther than  already  obtains,  aa  ao  dt^g  in- 
extricable compllcatlona  would  result,  in  ac- 
tions for  all  postf ble  ne^gent  acts.  Of  this 
language  the  supreme  court,  of  Kansas  saya: 
"This  Is  virtually  a  confearion  that  the  rule 
previously  adopted  In  that  state  as  to  tlie 
implied  liability  of  counties  is  a.  dangeroos 
doctrine,  and,  if  followed  to  Its  k^dcal  r» 
suits,  would  cause  confusion  worse  amfoniid- 
ed."  Board  v.  Rlggs,  24  Kan.  2t5. 

It  la  urged  that  no  valid  reaaon  exlats  for 
fficemptlng  counties  from  liability  for  injuries 
resulting  from  defective  hl^ways  and 
bridges,  while  holding  dii^i  and  towns  liable 
for  such  injuries.  We  think  a  sufficient  an- 
swer to  Oils  argument  is  to  be  found  tn  the 
distinction  existing  between  municipal  corpo- 
rations, createu  by  the  request,  and,  under 
our  conatltutlfm,  by  the  act,  of  the  dtisais 
resident  within  the  territorial  limits  thereof, 
for  their  local  advantage  and  convenience, 
and  counties,  which  are  created  by  the  l^ls- 
lature  for  the  purpose  of  exercising  a  part  of 
the  political  power  of  the  state.  Moreover, 
such  municipal  subdivlsiona  are  usually  con- 
fined within  small,  compact  territorial  limits, 
and  are  provided  with  officers  authorized  to 
receive  notices,  and  empowered  ■  to  act 
promptly  in  all  contingencies,  while  counties, 
with  us,  frequently  include  large  areaa,  and 
embrace  within  their  limits  extended  r^ons 
of  Bparsely-aettled  territoxy,  makli^  it  dlffl- 
eult,  if  not  impossible,  for  them,  with  their 
Inadequate  means,  and  limited  eoniplement 
of  offlcera,  to  guard  agalnat  defects  in  hii^ 
ways  and  luidgea.  It  being  ulmittod  Omt 
then  Is  no  express  statutory  provlalon  In  tills 
state,  making  appellant  Ualde  In  damages  tor 
the  injuries  complained  of,  ue-  judgment  ot 
ttw  oiatrict  GOUt  must  bs  meraad. 
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WALLACE  T.  On/nNAN. 
(Sapreme  Court  of  Colondo.  May  29,  1803.) 
Appral — Review — Etidenub. 
The  judfnnrat  of  a  trial  cotrrt,  rendered 
on  coDflictiDg  eridence,  will  not  be  diatorlted  on 
appeal. 

Appeal  from  Axapaboe  county  court 
Action  by  Mrs.  M.  Giltinan  against  An- 
drew Wallnoe.  Judermtet  for  plaintiff.  De> 
fendant  app^la.  Affirmed. 

Llpsnmib  &  Hodges,  for  appellant  W.  W. 

Dale,  for  apprtlee. 

PER  CURIAM.  At  the  time  of  the  tnuu- 
actioDS  her^  complained  of,  appellant  was 
the  ownet  of  a  certain  building  on  Larimer 
street.  In  the  city  of  Denver.  Appellee,  a 
todglng-hoiise  keeper,  on  the  i6th  day  of  Feb- 
maiy,  1889,  made  a  voiial  lease  of  two  flats 
In  the  building,  for  the  sum  of  9I2S  pee 
month.  The  tenancy  created  was  fi*om 
month  to  month,  app^ee  at  the  time  paying 
rent  for  the  succeeding  month  of  March. 
It  was  expected  that  the  building  would  be 
completed,  and  poaseeslon  given  to  appfOlee, 
on  March  Ist  In  porsnance  of  this  contract, 
appellee  tool£  posseselon  of  the  bnlldlog  <hi 
or  about  the  Ist  of  March,  and  proceeded  to 
relet  the  apartments  to  other  parties.  About 
this  time  a  dispute  arose  betwem  appellant 
and  appellee  In  r^erence  to  some  of  her 
proposed  tenants.  The  appellant  claimed 
that,  under  the  contract  of  leasing,  appellee 
was  restricted  In  subletting  to  men  only, 
appellee  contending  that  no  such  restrIcti<Hi 
was  imposed  upcoi  her.  The  appellant  insist- 
ed that  ncMie  but  men  should  be  allowed  in 
the  building,  and  refused  to  permit  women  j 
to  occupy  the  same.  Thereupon  appellee  sur- 
rendered the  keys,  and  demanded  the  repay- 
ment of  the  amount  advanced  by  her  for 
rent  In  the  county  court  the  case  was  tried 
to  the  court,  without  a  Jury.  This  trial  re- 
sulted in  a  finding  and  Judgment  In  favor  of 
appellee.  The  only  error  relied  upon  in  this 
court  Is  that  the  county  court  erred  in  find- 
ing the  issues  of  fact  for  appellee. 

The  evidence  adduced  upon  the  trial  is 
tery  confiictlng.  Apprtlee  testified  that  the 
contract  with  appellant  permitted  her  to  sub- 
let the  premises  without  restriction,  other 
than  that  the  tenants  should  be  respectable; 
that  afterwards  appellant  refused  to  allow 
ladies  of  unquestiMiable  respectability  to 
whom  she  had  rented  rooms  to  take  i>o6Bes- 
don;  and  that  by  his  ccMiduct  she  was  dam- 
aged In  an  amount  In  excess  of  the  sum  paid 
as  rent.  On  the  contrary,  the  appellant  testl- 
fled  that  It  was  a  positive  condition  of  the 
contract  that  no  roMns  should  be  let  to 
women.  A  number  of  witnesses  were  intro- 
duced by  appellee,  and  gave  testimony  cor- 
roborative of  her  version  oi  the  contract,  and 
appellant  Introduced  sovenU  witnesses  whose 
testimony  corroborated  his  statement  of  the 
contract  Under  these  drcnmstances.  It  was 
the  peculiar  province  of  the  trial  court  to 


^eigh  the  evidence,  Md  give  credit  to  whom 
credit  seemed  to  be  due.  When  the  evidence 
is  confiictlng,  It  has  been  repeatedly  decided 
*hat  this  court  will  not  interfere  for  the  pur- 
P(>se  of  substltutlug  its  Judgment  upon  the 
weight  of  evidence  for  that  of  the  trial  court 
The  Judgment  must  be  affirmed. 


(tt  Colo.  477) 

ATCHISON.  T.  ft  B.  F.  It  CO.  HEAD> 
LAND. 

(Sapreme  Court  of  Colorado.  Blay  29,  1893.) 
CuBiEtts  —  Or  Fassbnosrs  —  VTbo  akh  FlsBBir- 

OBBS. 

Deceased  asked  a  tnight  condactop  on 
defendant's  railroad  to  cartr  him  free  to  a 
certain  poiot,  sayiag  that  he  bad  formerly  been 
a  railroad  man,  and  was  a  cripple.  Ilie  con- 
doctor  reused.  After  the  train  bad  proceeded 
BCHoe  distance,  however,  the  conductor  found 
deceased  in  the  caboose.  There  were  also  in 
the  caboose  several  persons  traveling  with  stock, 
as  well  as  a  fireman  seeking  emplojrment,  none 
of  whom  were  provided  with  transports  tion, 
or  paid  fare.  The  conductor,  not  liking  to  pot 
deceased  off  late  at  ni^t,  in  the  open  country, 
allowed  him  to  ride.  Held,  that  deceased  was 
not  a  passenger,  within  Mills'  Ann.  St.  §  1508, 
furnishing  a  right  of  action  tot  injuries  to  pas- 
sengers in  certain  cases. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  Mary  E.  Headland  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HAYT,  C.  J.: 

This  action  was  brought  under  the  statute 
by  appellee,  as  plaintiff,  to  pecovw  damages 
for  tlie  death  of  her  unmarried  son,  alleged 
to  have  resulted  from  the  uegllg^ice  of  the 
defendant  The  trial  resulted  In  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $3,600. 
The  case  was  submitted  to  the  Jury  on  the 
theory  that  the  defendant  had  assumed 
towards  the  deceased  the  duties  and  obliga- 
tions due  from'a  common  carrier  to  a  pas- 
sengen  and  this  forms  the  ground  of  the 
principal  error  relied  upon  in  this  court 
Appellant  contends  that  the  deceased  was 
not  entitled  to  be  considered  as  a  pass^iger, 
under  the  evidence.  The  evidence  upon  this 
point  is  practically  without  contradlcti<m. 
From  this  it  appears  that  on  May  14.  1888, 
between  the  hours  of  12  and  1  o'clock  at 
night,  one  Walter  Chubbeck  had  chaise  of  a 
freight  train  upon  defendant's  road,  which 
was  about  to  start  fmm  the  city  of  Pueblo, 
In  this  state,  bound  north;  that  this  train 
consisted  of  13  cars  of  ft-eigbt  attached  to 
the  rear  of  which  was  a  caboose.  The  de- 
ceased, a  young  man  about  26  years  of  age, 
was  a  cripple  with  an  ortiflclal  foot  and  1^. 
The  conductor,  who  was  first  Introduced  as  a 
witness  by  i^lntlff,  testified  that  Just  previ- 
ous to  the  starting  of  the  train  from  Pueblo 
he  found  Shipman  on  the  tnmt  platform  of 
the  caboose.  The  deceased  acoMted  lilm, 
saying  that  he  was  a  cripple,  and  had  former- 
ly been  a  railroad  man;  ttut  he  bad  a  brother 


Digitized  by  Google 


186 


PACIFIC  REPORTER.  VOL.  33. 


(Colo. 


UvlDg  at  Greenland,  near  the  line  of  the  road 
between  Pueblo  and  Denver;  and  that,  aa 
he  was  disabled  from  doing  any  more  train 
work,  he  wanted  to  go  there,  find  make  his 
living  on  a  farm.  lie  asked  the  conductor 
whether  he  ever  showed  favors  to  crippled 
railroad  men.  Chubbeck  told  him  that  ttiis 
depended  upon  circumstances;  that  he  some- 
times did.  The  deceased  then  produced  a 
letter  showing  that  he  bad  been  a  brakemon 
on  another  road  for  10  or  11  months,  and 
Chubbeck  asked  1dm  wh;  he  did  not  apply 
to  the  Brakemen'8  Brotherhood  for  assist- 
ance. His  reply  was  that  "he  had  not  broke 
long  enough,  and  that  he  oould  not  get  In.*^ 
Chubbeck,  after  examining  the  letter,  told 
him  that  he  could  not  carry  him.  The 
witness  was  afterwards  asked  this  question: 
"Was  that  all  the  couveraatlou  that  took 
place  between  you?  Answer.  No,  sir;  he 
asked  me  if  I  could  carry  him,  and  I  told 
him  I  could  not."  Motion  for  a  nonsuit  hay- 
ing been  Interposed  and  denied  at  the  con- 
clusion of  plaintiff's  evidence,  the  conductor 
was  recalled  as  a  witnt^ss  for  the  defendant 
He  was  then  asked:  "What  did  you  tell 
him  as  to  whether  you  would  carry  lilm? 
Ai-swer.  I  told  him  that  I  could  not  do 
anything  for  him  on  the  letter;  that  It  would 
be  an  impossibility  for  me  to  carry  him; 
that  the  letter  was  too  old."  After  the  con- 
versatloo  at  the  Pueblo  station  the  conduct- 
or went  up  along  the  train,  and  took  the 
numbers  of  the  cars.  When  he  reached  the 
engine  he  found  on  the  tender  a  fireman 
seeking  employment  The  regular  fireman 
of  the  engine  had  consented  to  carry  this 
man  upon  some  claim  advanced  by  the  lat- 
ter, and  the  conductor,  finding  that  he  was 
In  the  way  of  the  bead  hrakeman,  sent  tl^s 
man  back  to  ride  in  the  caboose.  The  con- 
ductor did  not  return  to  the  rear  end  of  tlio 
train  till  it  had  left  the  station,  and  was  well 
under  way.  He  then  found  In  the  caboose, 
besides  the  fireman,  two  or  three  men  trar- 
ellDg  with  stock  on  the  train,  and  the  de- 
ceased. It  do^  not  appear  that  any  of  the 
occupants  of  the  car  were  either  provided 
with  transportation,  or  that  any  ftire  was 
paid  to  or  demanded  by  the  conductor.  The 
train  proceeded  to  Colorado  Springs,  making 
but  one  sUj^  between  Pueblo  and  that  point 
This  stop  was  made  at  Fountain,  a  small 
way  station  a  diort  distance  below  Colorado 
Springs.  The  train  arrived  at  Colorado 
Springs  In  safety.  At  this  pcdnt  the  DenTer, 
Texas  &  Gulf  Railroad  crosses  the  roadbed 
of  appellant.  The  train  upon"  which  de- 
ceased was  riding  was  stopped  at  this  cross- 
ing, it  being  necessary  to  do  some  switdiing 
in  the  yards  at  Colorado  Springs.  The  rear 
Bix  cars  of  the  train,  with  the  caboose,  were 
cut  ofT  Just  south  of  tills  crossing,  and  left 
standing  upon  the  track.  The  evidence 
shows  that  at  this  point  the  grade  declines 
to  the  south.  Two  of  these  cars  were  pro- 
vided with  air  brakes,  and  the  conductor,  In 
person,  set  these  brakes,  and  ordered  the 


rear  brakeman  to  set  the  others.  This 
brakeman  testified  at  the  trial  that  at  tlil» 
time  he  noticed  that  the  air  brakes  were 
not  holding,  but  tliat  he  set  the  hand  brakes 
upon  three,  or  perhaps  four,  of  the  freight 
cars,  and  another  witness  testified  to  seeing 
1dm  at  work  setting  these  brakes.  At  this 
point  the  stockmen  and  the  conductor  left 
the  caboose,  the  deceased  and  the  fireman 
remaining  therein.  There  is  some  evidence 
that  the  latter  were  quarreling  at  the  time. 
The  engine,  with  the  other  cars,  proceeded 
up  the  main  track  to  Colorado  Springs  for 
the  purpose  of  switching  the  stock  cars  on 
to  a  stub  track.  It  took  perhaps  30  or  ,40 
minutes  to  do  this  switching,  and  then  ^e 
train  was  backed  down  for  the  cars  left 
south  of  the  crossing.  It  was  then  found 
that  these  cars  were  not  there.  The  brakes 
had  in  some  way  been  loosracd,  and  the 
cars  had  started  down  the  track.  The  testi- 
mony further  shows  tlmt  these  cars  ran  as 
far  as  the  station  at  Fountain,  where  they 
came  In  collision  with  the  engine  of  another 
train.  The  care  immediately  In  front  of  the 
caboose  were  loaded  with  combustibles^ 
which  were  exploded  as  the  result  of  this 
collision.  Soon  thereafter  the  mangled  body 
of  the  deceased  was  found  by  the  idde  of 
the  track  near  the  place  of  collision.  What 
became  of  the  fireman  does  not  appear.  He 
was  not  seen  by  any  witness  after  the  sep- 
aration of  the  cars  at  the  (urosslng  near 
Colorado  Springs,  and  diligent  search  failed 
to  disclose  any  trace  of  him  after  that  time. 
The  theory  of  the  defense  was  that  In  a 
moment  of  passion  he  loosened  the  brakes, 
and  fied. 

Charles  B.  Oast  and  Horace  O.  Lunt,  for 
appellant  William  Harrison  and  T.  A.  Mc- 
Morris,  for  appellee. 

HAYT,  0.  J.,  (after  stating  the  facts.)  The 
statute  upon  which  this  Judgment  Is  sought 
to  be  upheld  reads  as  follows:  "Whenever 
any  person  shall  die  from  any  Injury  result* 
Ing  from  or  occasioned  by  the  negligence, 
unskillfulness,  or  criminal  intent  of  any  of- 
ficer, agent,  servant,  or  employe,  whilst  run- 
ning, conducting,  or  managing  any  locomo- 
tive, car,  or  train  of  cars,  or  of  any  driver  of 
any  coach  or  other  pnbUc  conveyance,  whilst 
in  charge  of  the  same  as  a  driver,  and  when 
any  passenger  shall  die  from  any  injury  re- 
sulting from  or  occasioned  by  any  defect  or 
InsufiidHicy  in  any  railroad,  or  any  part 
thereof,  or  In  any  locomotive  or  car,  or  In 
any  stagecoach  or  other  public  conveyance, 
the  corponitlon.  Individual,  or  individuals  In 
whose  employ  any  such  officer,  agent,  serv- 
ant, employe,  master,  pilot,  engineer,  or 
driver  shall  be  at  the  time  such  injury  is 
committed,  or  who  owns  any  vaeb.  railroad, 
locomotive,  car,  stagecoach,  or  other  public 
conveynace.  at  the  lime  any  such  injury  is 
received,  and  resnltlcg  from  or  occasioned 
by  defect  or  insufficiency  above  described. 
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fcliaU  forfeit  and  pay  for  every  person  and 
pi.asenger  so  Injured  the  sum  of  not  exceed- 
log  five  thousand  (5,000)  doUais,  and  not  less 
than  three  thousand  (3,000)  dollars,  which 
may  be  sued  for  and  recovered."  Sectl<m 
1506,  Mills'  Ann.  St  This  section  received 
the  careful  attention  of  this  court  in  the  case 
of  Railway  Co.  v.  Farrow,  tt  Ooio.  49&  The 
opinion  In  that  case  contains  a  clear  and 
icgicai  analysis  of  the  statute,  and  the  con- 
stiQctlon  there  given  It  has  ^ce  been  fol- 
lowed without  question  In  this  stAte.  It  was 
held  that  the  section  might  be  divided,  with 
reference  to  persons  injured,  into  two  parts, — 
the  first  giving  the  right  of  action  to  finy 
person  Injm-ed  by,  the  negligence,  nnskiUful- 
nces,  or  criminal  lnt«it  of  any  officer,  agent, 
servant,  or  employe,  etc;  the  second  furnish- 
ing a  ri^t  of  actlw  where  the  death  of  a 
passenger  resulted  from  a  defect  or  insuffi- 
ciency of  a  railroad  locomotive,  stagecoach, 
or  other  public  conveyance.  Under  the  fore- 
going division  there  is  no  evldoice  in  this 
case  to  sanction  a  recovery  under  the  first 
subdivision.  Tiua  uuoontradlcted  evidence 
shows  that  the  brakes  up<«  the  cats  left 
upon  the  track  were  properly  set,  and  It  Is 
conclusively  shown  that  if  the  machinery  of 
the  road  had  been  In  good  order  and  con- 
dition the  brakes  would  have  been  sufficient 
to  have  held  the  cars  for  many  hours.  It 
is  not  urged,  nor  do  we  think,  considering 
.  the  character  of  the  train,  that  it  was  the 
duty  of  the  defendant,  under  the  circum- 
stances, to  leave  a  brakemou  In  charge  of  the 
cars  left  south  of  the  Denver,  Texas  &  Gulf 
crossing.  In  fact,  negligence  on  the  part  of 
any  officer,  agent,  servant,  or  employe  of  the 
defendant  Is  not  shown.  An  examination  of 
the  complaint,  and  a  review  of  the  trial  In 
the  court  below,  show  clearV  that  the  re- 
covery was  had  upon  the  theory  that  the  evi- 
dence showed  C(»iclU8lvely  that  the  deceased 
was  a  passenger  upon  the  road  of  the  de- 
fendant at  the  time  of  the  injury,  thereby 
bringing  the  case  under  the  second  subdivi- 
sion, there  being  some  evld^ce  tending  to 
ebow  a  defect  in  the  air  brakes.  Whether 
the  company  had,  by  Its  conduct,  assumed 
towards  the  defendant  the  duties  and  obllga- 
tkms  due  from  a  common  carrier  to  a  passen- 
ger was  not  left  to  the  Jury,  as  a  question 
of  fact,  to  be  determined  frcnn  the  evidence, 
bnt  that  such  relation  resulted  from  the  <Ar- 
comstances  appearing  in  the  evldeice  was 
assumed  by  the  district  Judge  in  his  charge 
to  the  Jury.  In  our  opinion  the  district  court 
was  not  warranted  in  this  assumption.  The 
tnanner  in  which  railway  companies  conduct 
their  busines  has  been  so  loog  followed,  with 
such  a  degree  of  uniformity,  that  the  courts 
are  bound  to  take  Judicial  notice  of  its  gen- 
eral features.  Among  these  may  be  men- 
tioned the  division  of  their  freight  and  pas- 
senger business  into  two  departments,  and 
the  separation  of  their  passenger  and  freight 
trains.  As  a  g«>neial  rule,  freight  Is  not  car- 
ried uiKm  passenger  trains,  and  passengers 


are  not  carried  upon  frel^t  trains.  Where 
a  person  riding  upon  a  passenger  train  Is 
Injured  It  is  a  presumptl<Hi  of  law  that  he  Is 
entitled  to  the  rights  and  prlvUegea  of  a  pas- 
senger, but  this  rule  does  not  apply  in  the 
case  of  a  train  manifestly  designed  for  the 
carriage  of  freight,  even  if  audi  train  does 
have  attached  to  it  a  caboose,  as  such  ve- 
hicles are  necessary  for  the  accommodation 
of  tlie  employes  of  the  company,  and  are 
usually  used  for  this  purpose  only.  The  fact 
that  Shipman  was  found  in  the  caboose  at- 
tached to  the  freight  train  in  question  was 
not  sufficient,  of  Itself,  to  warrant  the  court 
in  asstmiing  that  the  company  had  under- 
taken, as  to  him.  the  datles  and  obligations 
of  a  carrier  of  passengers.  In  the  absence 
of  proof  to  the  contrary  the  presumptiMi  is 
that  he  was  not  a  passenger.  Not  only  is 
this  presumption  not  overcome  by  the  evi- 
dence, but  it  is  strengthened  thereby.  The 
uncontradicted  evldenoe  shows  tliat  Shipman 
applied  for  passage  to  the  conductor  of  .the 
train,  before  the  same  left  the  depot  at 
Pueblo;  and,  while  it  Is  true  that  this  appli- 
cation was  made  for  a  free  ride  upon  a  let- 
ter which  the  deceased  exhibited,  the  con- 
ductor testifies  that  he  not  only  refused  to 
carry  him  upon  the  letter,  but  refused  to 
carry  him  upon  the  train.  This  Is  the  sub- 
stance of  all  the  evidtHice  in  reference  to 
the  conversation  that  took  place  between  the 
conductor  and  Shipman  at  Pueblo,  previous 
to  the  motion  for  a  nonsuit  The  motion 
should  have  been  sustained  by  the  court 
'ilie  case,  as  then  made,  Is  not  materially 
aided  in  this  respect  by  any  evidence  there- 
after introduced. 

The  fact  that  the  conductor,  after  discover- 
ing Shipman  In  the  caboose,  did  not  eject 
him,  did  not  constitute  the  latter  a  passen- 
ger. The  evidence  shows  that  the  conductor 
did  not  discover  his  presence  until  the  train 
was  well  under  way.  and  had  pro<!eeded  a 
distance  out  of  the  city.  The  argument  that 
It  was  the  duty  of  the  conductor,  under  the 
ch-cumstances,  to  stop  the  train,  and  eject 
him  from  the  car,  cannot  be  ^vm  ■  mucA 
weight.  In  view  of  the  idrcumstances.  The 
answer  to  this  argument  is  found  In  the  tes- 
timony of  that  officer,  in  answer  to  the  fol- 
lowing ftnestion:  "Why  did  you  not  stop  the 
train,  and  put  him  off?  Aaawer.  I  Jiut 
didn't  have  the  heart  to  cto  It  I  didn't  feel 
disposed  to  put  off  a  cripple,  in  the  middle  of 
the  nli^t  out  In  the  countxy."  If  the  de- 
ceased had  been  a  strong,  able-bodied  man, 
traveling  In  the  daytime^  it  would  perhaps 
have  been  the  conductor's  duty  to  have  put 
him  off  at  the  first  station;  but  If,  from  feel- 
Ings  of  humanity,  be  allowed  a  cripple  to  re- 
main on  the  car,  rather  than  put  blm  off  at 
midnight  certainly  the  law  will  not  from 
this  forbearance  raise  the  preemption  that 
the  deceased  was  entitled  to  all  the  rl^ts  of 
a  passenger  i^n  the  defendant's  train.  The 
real  question  is  as  to  whether  the  defendant 
should  be  held  to  have  consented  to  lecelv- 
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Ing  the  deceased  as  a  passenger  upon  Its 
freight  train.  If  the  defendant  had  been  in 
the  habit  of  cairtying  passengers  upon  such 
trains,  evidence  of  tills  fact  should  Imve  been 
produced.  To  overcome  the  presumption 
against  such  a  custom  It  is  not  snffldent  that 
in  the  present  tastance  there  were  upon  the 
caboose  others  besides  Shipman.  With  one 
exception,  they  were  all  men  In  charge  of 
stoclc  upon  the  train,  and  it  may  be  custom- 
ary for  such  persons  to  travel  on  the  same 
train  with  the  stock,  and  not  for  oth^  to  do 
so.  As  to  the  fireman,  he  was  on  the  train  at 
the  demand  of  bis  brother  fireman.  In  our 
opinion,  the  deceased  Is  not  shown  to  have 
been  a  passenger  at  the  time  of  the  accident. 

A  number  of  well-considered  cases  will  be 
found,  supporting  this  conclusion.  In  the 
case  of  Eaton  v.  Railroad  Co.,  57  N.  Y.  382, 
the  plaintiff  got  upon  a  cool  train  on  the  de- 
fendant's road,  at  the  invitation  of  the  con- 
ductor. To  this  train  no  passenger  car  was 
attached,  but  at  the  end  of  the  train  there 
was  a  caboose,  In  which  plaintiff  was  Invited 
to.  and  did,  ride.  Through  the  negligence  of 
the  company's  employes  the  train  was  run 
Into  by  another,  and  plaintiff  Injured.  At 
the  trial  It  was  shown  that  by  a  regulation  of 
the  defendant,  printed  for  the  use  of  em- 
ployes, passengers  were  forbidden  to  ride  on 
coal  tr^ns,  but  of  this  regulation  plaintiff 
had  no  actual  notice.  It  did  not  appear  that 
It  was  the  custom  to  allow  passengers  to  ride 
In  the  caboose.  Under  these  circumstances 
the  trial  court  instructed  the  Jury  that  If 
plaintiff  was  upon  the  train  with  the  assent 
of  the  conductor,  and  without  being  In- 
formed of  the  regulation,  then  defendant  was 
liable.  Upon  appeal  this  Instruction  was 
held  erroneous,  and  the  liability  of  the  com- 
pany denied.  It  was  said  that  there  was 
nothing  in  the  attendant  circumstances  Indi- 
cating an  apparent  authority  In  the  conduct- 
or to  create  between  the  parties  tiie  relation 
of  passenger  and  carrier.  It  la  further  said 
in  this  case,  in  substance,  that,  while  the 
conductor  of  a  passenger  train  has  ample  au- 
thority to  receive  passengers  upon  his  train, 
the  conductor  of  a  freight  train  has  no  such 
auuiority,  and  that  In  the  case  of  a  stranger 
riding  upon  a  freight  train  the  presumption 
would  be  indulged  that  he  Is  not  legally  a 
passenger,  and  that  to  such  a  person  the 
company  was  under  no  obligations  to  be 
car^nL  In  Blklns  t.  Ballroad  Co.,  3  Fost 
(N.  H.)  275,  the  action  was  for  the  loss  of 
goods  carried  on  a  passenger  train.  The  ev* 
idence  showed  that  the  conductor  of  the  pas- 
senger train  had  previously  carried  goods 
and  eggs  to  market  tor  the  same  IndlviduaL 
The  court  held  that  this  was  not  sufBcIent  to 
show  that  the  company  hcild  Itself  out  as  a 
oommon  oirrier  of  goods  by  such  train;  it 
not  appearing  that  the  ctoidnctor  rendered 
such  service  by  vtrtne  of  any  antiiority  de- 
rived from  the  company,  or  that  any  com- 
pensation was  received,  dtber  the  com- 
pany or  blmaelf.  In  Mnrch  v.  Corporation, 


9  Fost.  (N.  H.)  9,  It  was  charged  that  the  inju- 
ry was  occasioned  by  tbe  failure  of  the  com- 
pany to  furnish  safe  means  of  access  for  pas- 
sengers upon  Its  freight  trains,  and  the  court 
held  that  no  such  obligation  rested  upon  the 
company;  It  not  being  shown  that  the  com- 
pany made  it  an  haMtual  btislness  to  carry 
passengers  upon  its  freight  trains.  In  the 
case  of  Railway  Co.  v.  Brooks,  81  lU.  245,  It 
was  held  that  no  recovery  could  be  had  of 
the  railway  company  for  personal  Injuries 
to  a  passenger  on  Its  train  of  cars,  or  for  Ms 
death,  caused  by  mere  negligence,  when  such 
person  knowingly  and  fraudulently  Induced 
the  conductor  to  disregard  his  duty,  and  de- 
fraud the  comimny  out  of  the  amoimt  of  his 
fare,  for  his  own  profit.  In  the  case  of  Rail- 
way Co.  V.  Nichols,  8  Kan.  505,  the  company 
was  engaged  in  transporting  freight  and 
messengers  for  the  express  company.  The 
plalntlif  was  not  in  the  employ  of  the  ex- 
press company,  but  went  into  the  baggage 
car,  with  the  regular  express  messenger,  for 
the  purpose  of  learning  the  route,  and  assist- 
ing the  regular  messenger  with  his  work. 
The  conductor  did  not  know  these  facts,  but 
supposed  that  such  person  was  an  express 
messenger  In  the  employ  of  the  express  com- 
pany, and,  actii.g  on  this  supposition,  al- 
lowed him  to  ride  without  paying  his  fare. 
The  Injury  was  caused  by  the  baggage  car 
turning  over,  and  the  court  held  that  the 
plaltttlflf  was  not  a  passenger,  and  not  enti- 
tled to  the  rights  of  a  passenger.  In  the  case 
of  Railroad  Co.  v.  Roach,  83  Va.  375,  5  S.  B. 
Rep.  175,  the  action  was  brought  by  a  for- 
mer fireman  of  the  railroad  company,  who 
had  accepted  the  invitation  of  one  of  Its  en- 
gineers to  ride  on  tbe  engine  with  him.  The 
conductor  of  the  train  saw  him  on  the  en- 
gine, and  spoke  to  him  there.  The  plaintiff 
neither  paid  any  fare,  nor  had  any  been  de- 
manded of  him.  The  rules  of  the  company, 
wiiich  every  employe  was  required  to  learn, 
prohibited  any  one  but  tbe  engineer  and  cer- 
tain employes  from  riding  on  the  engine.  It 
was  held  that  plaintiff  was  charged  with  no- 
tice of  this  rule,  and  that  he  could  not  derive 
any  authority  from  the  engineer  or  conductor 
for  bis  act;  that  be  was  a  mere  trespasser,- 
and  could  not  recover  for  Injuries  snstnlned. 
In  Waterbury  v.  Railroad  Co.,  17  Fed.  Rep.' 
671,  the  plaintiff,  a  drover  having  stocH  In 
charge,  claimed  that  he  was  riding  on  the 
glne.  by  the  consent  of  the  engineer,  to  look 
after  his  cattle,  as  was  costomary.  Tbe  de- 
fendant claimed  that  it  was  contrary  to  or- 
ders for  anybody  other  than  its  employes  to 
ride  on  ^e  engine.  The  court  held  that  as 
to  whether  defendant  had,  notwithstanding 
its  rules  for  the  government  of  Its  employes, 
by  ItB  conduct,  hdd  out  its  employes  to  the 
plaintiff  as  aathorlsed,  under  the  circumstan- 
ces, to  consult  to  hla  bdng  carried  on  the 
train,  should  have  been  submitted  to  the  Ju- 
ry. The  court  further  held  that  It  was  a  pr^ 
sumption  of  the  law  that  persons  riding  up- 
on trains  which  are  palpably  not  desigiied' 
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for  the  transportation  of  paramgen  are  nn- 
Uwfully  there,  and  that,  If  It  be  shown  tiiat 
the  coDBent  of  the  carrier's  employes  had 
been  obtained  to  their  being  there,  the  pre- 
snmptlon  Is  against  the  aathoritr  of  em- 
ployes binding  the  carriers  by  swdi  consent. 
It  wan  raid,  however,  that  anch  presomptlon 
may  be  oTerthrowa  by  special  drcamstances; 
and  where  the  railroad  company  would  de* 
rlTO  a  benefit  from  the  presence  of  drovera 
uptm  its  cattle  trains,  and  may  haTe  allowed 
itff  employes  In  diarge  of  snch  trains  to  In- 
Tlte,oT  permit,  drovers  to  accompany  the  cat- 
tle,  the  presumption  against  the  Ucen^e  to 
the  person  thns  carried  may  be  overthrown. 

An  examination  of  the  cases  dted  aa  op- 
posed to  the  conclusion  that  deceased  was 
not  a  passenger  shows  that  they  are  readily 
dlstlngulsbable  from  the  present  case.  In 
Dnnn  v.  Hallway  Co.,  58  Me.  187,  the  Injured 
party,  although  riding  In  the  caboose  of  a 
fr^gltt  train,  contrary  to  the  rules  of  the 
company,  was  treated  by  the  conductor  as 
a  passenger,  and  flrst-closs  fare  collected 
from  him.  In  Cleveland  v.  Steamboat  Co.. 
6S  N.  Y.  306,  the  plaintiff  was  injured  before 
the  boat  upon  which  he  was  a  passenger  had 
left  Its  wharf,  and  before  he  had  an  oppor^ 
toalty  to  pay  fare;  and  the  court  held  that 
the  carrier  owed  him  the  duty  of  a  carrier  to 
passengers,  although  no  ^re  had  been  paid. 
In  Jacobus  v.  Katlway  Co.,  20  Minn.  125, 
(OU.  110,)  the  plaintiff  received  a  personal  In- 
Jnry  thrnush  the  negligence  of  the  defend- 
ant's servants  In  char  Re  of  a  passenger  train, 
npon  which  plaintiff  was  traveling  on  a  free 
pass:  and  the  court  held  that  the  same  de- 
gree of  care  was  required  of  defendant  ^s  If 
plaintiff  had  been  a  passenger  for  hire.  Here 
the  company  bad  undertaken  to  carry,  and 
the  duty  an»e  from  this  fact  In  Railroad 
Co-  T  Books.  57  Pa.  8t  339,  the  plaintiff  was 
a  itrate  agent  riding  upon  a  passenger  train, 
and  the  court  held  that  every  one  upon  the 
car  was  presumed  to  be  lawfully  there  as  a 
paacenger,  having  paid,  or  bring  liable,  when 
called  upon,  to  pay,  his  fare,  and  that  the 
onus  is  upon  the  carrier  to  prove  affirma- 
tively that  he  was  a  trespasser.  The  case 
has  no  similarity  to  the  one  under  considera- 
tion. In  Greed  v.  Railroad  Co.,  86  Pa.  St 
139.  It  was  held  that  "where  one  Is  traveling 
by  a  passenger  train,  and  Is  not  connected 
with  the  railroad  company,  the  legal  jm- 
snmptlon  is  that  he  is  a  passenger,  and  trav- 
eUng  for  a  consideration,"  —  a  condnalrai 
which  we  do  not  dispute.  As  to  the  critl- 
rlsm  of  Judge  Tliompson  upon  the  dedsion  In 
BatcHi  V.  BaOroad  Oa,  to  be  toond  in  his 
work  on  Carriers  of  Passengers,  at  page  344, 
It  to  to  be  observed  that  the  criticism  does 
not  apply  to  th«  case  before  ns.  In  that  case 
the  company  was  held  not  liable  for  an  in- 
Jury  resulting  from  the  gross  negligence  of 
Its  employes,  although  the  Injured  party  was 
biTtted  to  rUe  by  the  ctmdoctor.  Here  tbe 
deceased  mw  retoeed  passage  by  the  con- 
doctor,  and  Oe  leoorttcr  la  based  upon  the 


claim  tliat  he  waa  entitled  to  ttie  care  due  a 
pasBoiger.  It  iu>t  apipearing  that  the  de- 
ceased was  a  passenger  upon  the  defendnnt's 
frright  train,  the  plaintiff  Is  not  entitled  to  a 
recovery  under  the  seccmd  snbdlvtelon  of  the 
statute,  and  the  Judgment  must  be  reversed. 

(IS  C(do.  «t) 
DAWSON  V.  COSTON. 
(Sopreme  Ooort  of  Golorado.  BIi^  20,  1893.) 

CONTUTUANCB— ABSEROB  OF  WiTXBSS— AFFIDAVIT 

—Objections  Wxivbd— Appsal. 
L  An  affidavit  for  eontlnuanee  for  abaeat 
wltnessea,  which  fails  to  show,  where  there  are 
no  pleadiogs,  the  materiality  of  the  testimony 
to  tae  issues,  le  insufficient 

2.  Ao  alleged  error  In  giving  Instructions 
will  not  be  considered  on  appeal,  unless  the  In- 
structions were  objected  to  in  apt  time. 

3.  And  neither  will  an  error  in  refuring  In- 
atntctions,  unless  all  the  instructions  of  ather 
party  are  In  the  record. 

Appeal  from  La  Plata  county  court 
Casper  M.  Goston  commenced  an  action  In 
replevin  before  a  Justice  of  the  peace  to  re- 
cover the  possession  of  a  span  of  mules.  On 
appeal  to  the  county  court  the  cause  was 
tried  to  a  Jury.  Verdict  and  Judgment  In- 
favor  of  the  plaintiff.  Defendant,  Dawson, 
appeals  from  tliat  judgment,  and  assigns  as 
error— First,  the  overruling  of  his  motion  for 
a  continuance;  second,  error  In  giving  In- 
structions asked  for  by  plaintiff;  third,  In  re- 
fusing to  give  the  Jury  certain  instructions 
aslced  by  defendant  Further  error  is  as- 
signed on  the  admlsstott  and  exclusion  at 
testimony.  Affirmed. 

O.  S.  Galbreath  and  WUllam  B.  Beck,  for 
appella;it  RnsseU  &  McCloakey  and  George 
Q.  Richmond,  for  appellee. 

GODDARD,  J.  We  are  clearly  of , the  ophi- 
lon  that  the  first  assignment  of  error  Is  not 
well  taken.  The  affidavit  In  support  of  the 
motion  Is  insufficient  In  several  particulars. 
It  is  Insuffldent  in  failing  to  show  the  mate- 
riality of  thQ  testimony-  of  the  absent  wit- 
nesses to  the  Issue  to  be  tried.  As  was  said 
In  the  case  of  Hewes  v.  Andrews,  12  Colo. 
162,  20  Pac.  Rep.  S3S:  "The  materiality  of 
the  tesdmony  of  the  absent  witness  must  be 
made  to  clearly  appear  to  authorize  the 
granting  of  a  continuance.  When  there  are 
pleadings  In  the  case,  the  court  can  deter 
mine  by  the  Issues  made  whether  the  facts 
stated  are  material  or  not;  but  when,  as  In 
this  case,  there  are  no  pleadings,  It  must  ap- 
pear from  the  showing  made  for  the  contlnuf 
ance  lhat  issues  wUl  arise  upon  the  trial  npoa 
which  the  testimony  will  be  materiaL" 
rniere  Is  nothing  in  the  affidavit  Hiat  tends  to 
show  that  the  facts  which  affiant  derired  to 
prove  by  the  absent  witness  Koontz  would 
in  any  maimer  have  been  relevant  to  tbm 
question  upon  which  the  right  of  plaintiff  to 
recover  depended;  the  qoestion  being  the 
validity  of  the  chattd  mortgage  given  1^ 
Walto  to  a  L.  GoBton.  and  the  vtepa  taken 
by  him  In  foredoslng  the  same,  and  BeUIot 
the  property  ttereondw.  BSm  teatlmony,  so 
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tar  aa  set  forth,  In  relatt<m  to  tbe  ownerdiip 
of  the  mules,  is  but  ft  conclusion,  and  not 
the  statement  of  any  fact  The  fact  of  his 
taking:  from  Walte  a  second  mortgage,  and 
his  foreclosure  of  tliat  mortgage,  and  sale  of 
the  mortgaged  prc^rty  to  defendant,  Daw- 
sou,  Is  not  relevant  to  tbe  iaaue,  and»  If  ad- 
mitted, would  not  affect  the  merits  of  this 
controversy. 

It  Is  stated  that  a  sul^ena  was  duly  !»- 
soed  to  San  Miguel  county,  for  the  witness 
Orrln  Watte,  and  served  In  that  county.  It 
In  no  way  appears  that  that  subpoena  was 
Issued  In  the  manner  provided  for  the  Issu- 
ance of  subpoenas  to  foreign  counties.  It 
contains  no  showing  of  the  residence  of 
either  of  the  witnesses,  or  any  probability  or 
expectation  that  the  attendance  of  either 
could  be  had  at  any  future  time.  "The  grant- 
ing or  refusing  a  contlniiance  ts  largely  with- 
in the  discretion  of  the  trial  court;  and,  un- 
less it  Is  shown  that  the  trial  court  has 
abused  its  discretion  in  such  a  case,  the  ap- 
pellate court  will  qot  reverse  Its  rulings." 
Payne  v.  Bank,  16  Kan.  147. 
.  The  second  assignment  of  error  is  not  ten- 
able, for  the  reason  that  It  nowhere  appears 
from  the  record  that  the  instructions  com- 
plained of  were  objected  to  In  apt  time. 
That  this  is  necessary  In  order  to  obtain  a 
review  upon  such  ground  Is  fully  settled  by 
this  court  In  several  cases.  Schoolfield  v. 
Houle,  13  Colo.  3&4,  22  Pac.  Rep.  781;  Keith 
V.  WeUs,  14  Colo.  321,  23  Pac.  Rep.  991; 
Wray  v.  Carpenter,  16  Colo.  271,  27  Pac. 
Rep.  248;  Railroad  Co.  v.  Ryan,  17  Colo. 
98,  28  Pac  Rep.  70;  City  of  Durango  t. 
LuttreU,  (Colo.  Sup.)  31  Pac.  Rep.  853. 

The  third  assignment  of  error  Is  also  with- 
out merit,  because  "the  transcript  does  not 
purport  to  contain  all  tbe  instructions  given 
on  behalf  of  either  party;"  and  It.  appears 
from  this  assignment  of  error  that  other  In- 
fttnictions  were  given  that  were  not  pre- 
served In  the  record;  and  we  are  nnalde  to 
say  whether  the  ln8tractl<»u  glren  foUy  cov* 
ered  tbe  law  as  stated  in  the  Instructions 
refused. 

No  exceptions  are  preserved  to  tbe  admls* 
rion  or  exclndon  of  testimony.  The  record 
faila  to  show  any  error  reviewaUo  here  tb&t 
covAA  have  been  prejndidid  to  the  righta  ot 
appellant. 

The  Judgment*  tlierof  ore,  wUI  he  affirmed. 


<l  Colo.  App.  336) 

TABOR  et  al.  t.  SAXISBTJRT. 
(Court  of  Appeals  of  Colorado.   May  22,  1S93.) 

AOISTOK'S  LtEN — PltlOKlTr  OVER  MoHTGAOR. 

An  agistor's  lien  takes  precedence  of  a 
chattel  mortgaRe  executed  while  the  animals 
were  Id  possesion  of  the  agistor,  of  which  fact 
the  mortgagee  had  notice  when  be  took  tbe 
mortgage. 

Appeal  from  district  court.  Delta  county. 
Action  by  H.  A.  W.  Tabor  and  anotlier 
asalpst  D.  O.  Salisbury  to  r^evin  borsea. 


Judgment  was  entered  fOr  defOidaut.  and 
plaintiffs  appeal.  Affirmed. 

Oliver  B.  Llddell,  for  appellants.  John 

Gray,  for  appellee. 

BISSELL.  P.  J.  If  the  facts  which  the 
evidence  tended  to  establish  are  to  be  taken 
as  true  under  our  rule  because  they  rest  ou 
the  verdict  of  a  Jury,  there  is  no  error  in 
this  record.  In  1890,  Sheridan  Seaman  was 
the  owner  of  the  property  which  Is  the  sub- 
ject-matter of  this  dispute.  It  consisted  of 
a  lot  of  horses  and  mules  which  were  used 
by  him  during  that  season  In  doing  work  on 
a  railroad  grade.  When  the  season  was 
over,  this  stock  was  sent,  In  the  care  of  W. 
L.  Mears,  to  a  ranch  belonging  to  the  appel- 
lee, SallsbuT}',  to  be  fed  and  cared  for  duriu;< 
the  wmter.  Whether  the  stock  was  deliver- 
ed to  Salisbury  and  Intrusted  to  him  as  an 
agistor  to  care  for  and  feed,  or  whether  the 
stock  was  In  the  custody  of  Mears,  and  Sal- 
IsbuiT  simply  sold  the  hay  on  which  they 
were  fed,  is  the  nub  of  the  controversy.  The 
stock  arrived  at  Salisbury's  ranch  early  In 
December,  1890,  and  was  in  his  iraature  and 
his  yards  from  that  time  forward  until  ^e 
commencement  of  this  suit  In  Denver,  on 
the  28th  of  January,  1891,  Sheridan  Seaman 
executed  a  mortgage  to  his  father,  Lafayette 
Seaman,  and  H.  A.  W.  Tabor  to  secure  the 
payment  of  a  promissory  note  bearing  that 
date  for  $2,5(X),  due  six  months  after  date. 
At  this  time  the  property  was  on  Salisbury's 
ranch,  being  fed  from  his  stock  of  hay. 
This  appears  to  have  been  known  to  the 
mortgagees.  The  Instrument  redtes  that  the 
property  Is  on  a  ranch  at  Delta,  and  the 
evidence  tended  to  show  that  the  parties 
had  knowledge  of  the  whereabouts  of  the 
animals.  The  stock  remained  at  the  ranch 
during  the  winter,  and,  for  the  feed  which 
they  consumed,  Salisbury,  under  the  statute, 
(G«L  St  1883,  i  2118,)  anerted  a  lien  tar 
what  be  dalmed  for  tb^  care  during  this 
period.  In  tbe  enforcement  ot  this  Uea  a 
sale  was  started,  but  Lafayette  Seaman  and 
Tabor,  to  enforce  their  lights,  commenced  a 
repleWn  suit  to  recover  the  proper^.  Salis- 
bury defended,  and  set  np  his  right  to  retain 
possession  until  his  lien  was  satisfied. 

While  many  errors  are  assigned,  but  two 
are  relied'  upon  In  argument,  and  they  are 
tbe  only  ones  of  sufflctoit  importance  to  jm- 
aty.  consideration.  It  is  insisted  counsel 
for  appellants  that  under  the  law  tbe  il^ts 
of  the  holders  of  &  lien  by  mortgage  are  su- 
perior to  the  equities  of  other  lienwst  and 
must  prevail  over  any  which  may  be  asserted 
by  the  agistor  who  rec^ves  and  cares  for 
stock.  This  troublesome  question  need  not 
be  detennhied.  Stnmg  and  very  persoasiTe 
arguments  have  been  adduced  by  able  Judges 
In  support  ct  tbelr  conclusion  that  the  lien  of 
blm  who  feeds  the  cattle  ought  to  prevail  as 
against  the  mortgage,  since  the  mortgagee  has 
left  the  property  In  the  possession  of  tbe  one 
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executing  the  security,  who  Is  thereby  ap- 
pareotly  clothed  with  authority  to  contract 
with  reference  to  the  stock,  and  his  bargniu 
In  such  a  case  has  resulted  In  the  preserva- 
tion and  betterment  of  the  security  which 
the  mortgagee  claims.  Other  judges  contend, 
with  much  learning,  that  the  agistor  has  no- 
tice of  the  existence  of  the  secnri^,  and 
must  be  presumed  to  hare  contracted  with 
reference  to  Its  probable  enforcement.  These 
controversies,  however,  have  arisen  where 
the  security  antedated  the .  placing  of  the 
stock  with  the  ranchman.  It  does  not  seem 
ever  to  have  l)een  held  that  where  the  lien 
of  the  feeder  has  had  Its  Inception  prior  to 
the  giving  of  the  security,  which  Is  taken 
with  knowledge  of  the  sltuaticm  of  the  stock, 
such  subsequent  mortgage  Is  superior  In  Its 
equities.  Coimsel  have  apparently  recog- 
nized the  difficulties  of  the  situation,  since 
their  principal  argument  is  addressed  to  the 
alleged  error  that  the  verdict  of  the  Jury  Is 
unsupported  by  the  testimony.  It  may  be 
conceded  that  on  the  evidence,  as  It  stands, 
very  persuasive  arguments  might  be  con- 
structed in  support  of  the  conclusion  that  the 
Jury  had  misapprehended  the  full  force  and 
effect  of  the  evidence,  and  had  reached  a 
result  not  wholly  justified  by  the  apparent 
preponderance  of  the  testimony.  That,  how- 
.erer,  does  not  concern  us.  If  there  is  testi- 
mony In  the  case  on  which  the  jury  could 
rfghtfolly  rendw  the  verdict  which  they 
returned,  an  appellate  court  will  not,  save 
In  a  case  clearly  showing  Mas  or  prejudice, 
disturb  the  cmclusion  reached  by  the  body 
to  which  is  committed  the  power  of  deter- 
mination. The  jury  were  properly  Instructed. 
They  were  clearly  and  plainly  told  by  the 
cotu-t  that  if  the  stock  was  not  Intrusted  to 
the  ranchman  to  be  fed,  but  remalaed  in  the 
custody  of  the  owner  or  his  employes,  and 
the  ranchman  simply  sold  the  feed  which 
was  consumed  by  the  animals,  and  had  no 
other  custody  of  them  than  that  wlUch 
flowed  from  the  permission  to  use  his  yards 
for  feeding  purposes,  the  case  was  not  with- 
in the  lien  statute  us  against  the  mortgagees. 
On  the  other  hand,  the  cottrt  told  them 
that  if  they  found  from  the  testimony  that 
the  stock  was  Intrusted  to  the  ranchman, 
and  that  it  was  In  reality  in  his  custody, 
for  the  purpose  of  care  during  the  winter, 
then  bis  lien  would  attach.  On  the  simple 
issue  thus  plainly  stated  to  the  jury  tliey 
found  for  the  ranchman,  and  it  was  adjudged 
that  the  plaintiffs  were  not  entitled  to  re- 
cover the  possession  except  on  payment  of 
the  amount  wMch  Salisbury  claimed.  It 
would  subserve  no  useful  purpose  to  prolong 
tbis  opinion  by  a  discussion  of  the  evidence 
and  an  attempted  justification  of  the  ver- 
dict It  is  Buflicient  to  say  that  on  the  tesu- 
mony  the  Jury  had  a  right  to  so  find,  and  we 
are  not  at  liberty  to  disturb  their  expressed 
Judgment  Since  there  are  no  errors  in  the 
record  which  require  the  reversal  of  the 
Judgment,  it  will  be  affirmed. 


(8  Colo.  App.  348) 

RIZBR  T.  McGARTHT.  Sheriff. 
(Court  of  Appeals  of  Colorado.  May  22,  1893.) 

ExBctrrioN  Salb— Titls  Acqcirbd. 

The  R.  Co.  sold  i^oods  to  R..  who  a1< 
lowed  them  to  remain  in  posBession  of  the  com- 
pany, aod  while  In  such  posaession  they  were 
sold  to  plaintiff  under  a  judgment  agaiust  R. 
Plaintiff^  permitted  them  to  continue  in  the  poa- 
session  of  the  company  until,  under  an  attach- 
ment ftKainst  it,  they  were  seiisod  by  the  sher- 
iff. Btid,  that  the  sale  to  R.,  not  having  been 
followed  by  an  actual  aod  coutiuued  change 
of  possession  of  the  property  sold,  was  void  un- 
der the  statute  of  frands,  as  against  the  credit- 
ors of  the  company,  and  that  plaintiff  pur- 
chased only  the  interest  of  It.  in  the  g(x>ds, 
and,  having  allowed  them  to  continue  u  the 
possession  of  the  company,  could  not  claim 
them  a*  against  Its  creoitors. 

Error  to  Pueblo  county  court 

Action  by  J.  E.  Rlzer  against  T.  O.  McCar- 
thy, sheriff,  to  replevy  goods  seized  under  an 
attachment  Judgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

J.  H.  Mechem,  for  plaintiff  lu  error.  Dixon 
&  Dixon,  for  defendant  in  error. 

THOMSON.  J.  In  the  early  part  of  the 
year  1801,  the  Rosenfeld  Construction  Com- 
pany, a  corporation,  being  the  owner  and  in 
possession  of  the  goods  and  chattels  in  contro- 
versy in  this  action,  sold  the  same  to  B.  L 
Rosenfeld,  Its  president.  Afterwards,  and  in 
the  same  year,  J.  B.  Rlzer,  the  plaintiff  be- 
low, brought  an  attachment  suit  against 
Rosenfeld  before  a  Justice  of  the  peace,  at- 
tached these  goods  and  chattels  as  the 
property  of  Rosenfeld,  obtained  judgment 
against  him  in  the  suit  and  caused  the  prop- 
erty to  be  sold  under  execution  Issued  on  the 
judgment.  At  the  execution  sale  Rlzer  be- 
came the  purchaser..  The  sale  from  the  com- 
pany to  Rosenfeld  was  not  followed  by  any 
change  of  possession  of  the  things  sold,  nor 
were  they  delivered  to  the  plaintiff  under  the 
purchase  made  by  him,  but  remained  con- 
tinuously in  the  possession  of  the  original 
vendor  until  they  were  attached  by  the 
Chieftain  Publishing  Company.  In  Decem- 
ber. 1891,  the  Chieftain  Publishing  Company 
commenced  its  action  against  the  Rosenfeld 
Construction  Company,  and  caused  a  writ 
of  attachment  to  be  issued  therein  and  de- 
livered to  the  defendant,  T.  C.  McCarthy, 
the  sheriff  of  Pueblo  county,  who.  In  pur- 
suance of  its  commands,  lc\ied  it  upon  the 
goods  and  chattels  mentioned.  This  is  an  ac- 
tion in  replevin,  brought  by  the  plaintiff, 
Rlzer,  against  the  sheriff,  T.  G.  McCarthy,  as 
defendant,  to  recover  the  possession  of  the 
property.  That  the  Chieftaiu  Publishing 
Company  was  a  bona  fide  cre<Iitor  of  the 
Rosenfeld  Construction  Company  ta  not  con- 
troverted. 

It  is  earnestly  contended  that,  where  per- 
sonal property  has  been  sold  under  judicial 
process,  it  may  remain  In  the  possession  of 
the  vendor  or  judgment  debtor,  and  cannot 
be  reatHied  by  subsequent  creditors  of  the 
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Tendor,  and  forms  an  exception  to  fbe  gener- 
al rale,  which  requires  that  such  sale  must 
be  accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  sold.  Na- 
meroua  authorities  are  dted  by  counsel  for 
the  respectire  parties  on  both  sides  of  this 
proposition.  We  are  unable  to  perceive  that 
any  such  question  Is  involved  in  tbe  case.  If 
the  suit  of  the  Chieftain  Publishing  Company 
had  been  against  E.  I.  Rosenfeld.  and  the 
property  had  been  -  attached  by  It  while  In 
his  possession,  then  the  controversy  would 
have  been  between  two  creditors  of  the  same 
debtor,  and  it  might  become  tmportanrto  in- 
quire whether  the  law  warrants  the  distinc- 
tion contended  for,  between  purchasers  at 
private  sale  and  pnrdiasers  under  judldal 
process,  and  whetuer  the  purchase  by  the 
plabitUf »  Blzw,  at  execution  sale,  beoune 
fmnduleait  and  void,  as  against  the  creditors 
of  Rosenfeld,  because  the  propoly  sold  re- 
mained In  the  possession  of  the  judgment 
debtor.  But  we  have  no  such  state  of  facts 
before  na.  RIaer  did  not  permit  the  proper- 
ty to  remain  in  tlu!  possesion  of  the  Judg- 
ment debtor.  He  did  not  find  It  there,  a^id 
he  did  not  leave  it  there.  It  never  had  been 
In  Bosenfeld'B  ponearion,  and  the  Chieftain 
Publishing  Company  waa  not  a  creditor  of 
Boseitfeld.  mie  sale  by  ^  Bosenfdd  Con- 
struction ComiMipy  to  Bosenfeld  was,  be- 
cause It  was  not  accompanied  an  immedi- 
ate dellvety,  and  followed  1^  an  actual  and 
eontlnued  change  of  possession,  condu^Tely 
fraudulent  and  void  as  against  the  creditors 
of  the  company;  and  the  statute  makes  the 
term  '^creoiuuv"  Indude  aU  persons  who  are 
creditors  ot  the  v«idor  or  assignor  at  any 
time  while  auch  goods  and  chattels  remain 
In  his  possession  or  control.  Mill's  Ann.  St 
I  2028.  If  there  bad  beoi  no  sale  of  Bosen- 
feld's  interest  In  the  property,  and  the  rights 
whidi  he  acquired  by  his  purchase  from  the 
Bosenfeld  Company  bad  remained  un- 
duinged,  he  would  not  now  be  heard  to  say 
that  he  waa  Its  owner  as  against  the  claim 
of  the  Glileftaln  PubUshing  Company.  He 
could  assert  no  title  to  the  property  as 
against  Oxe  creditors  of  his  vendor.  In  what 
better  or  different  position  Is  the  plaintiff, 
Bizer?  By  his  purchase  he  stepped  Into 
Bosenfeld's  shoes.  He  acquired  no  il^ts 
which  Bosenfeld  did  not  have.  He  assumed 
the  rdations  to  the  creditors  of  the  Rosen- 
fdd  Construction  Company  which  had  been 
held  by  Bosenfeld.  As  to  them  he  became 
the  representative  of  Bosenfeld;  notliing 
more,  and  notliing  less.  By  suffering  the 
property  still  to  remain  in  the  custody  of  the 
original  vendor,  he  simply  continued  the 
same  course  In  relation  to  It  which  was  com- 
menced by  Rosenfeld,  and.  It  Bosenfeld 
could  not  be  heard  to  assert  ownership  in  the 
property,  neitlier  can  he.  Our  statute  of 
frauds  provides  that  every  sale  by  a  vendor 
of  goods  in  bis  poaeession,  unless  the  same  be 
accompanied  bjr  an  Immediate  delivery,  and 


followed  by  an  actual  and  continued  diang* 
of  possession,  of  the  thing  sold,  shall  be  con- 
dufilvely  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor  who 
shall  be  such  creditors  while  such  goods  re- 
main in  his  possession.  The  sale  from  the 
Bosenfeld  Construction  Company  to  Roeen- 
feld  was  not  accompanied  by  any  d^veiy* 
or  followed  by  any  actual  or  other  change  of 
possession.  The  Chieftain  Publishing  Com- 
pany was  a  creditor  while  the  property  re- 
mained In  the  possession  of  Bosenfeld's  ven- 
dor, and  It  is  entirely  immaterial  how  many 
aubsequent  sales  were  made,  or  In  what 
manner,  so  long  as  the  possession  of  the 
original  vendor  remained  undisturbed.  The 
judgment  of  the  court  bdow  la  correct  and 
should  be  affirmed. 


(U  Hont.  221) 
ADAICB  T.  BANEER9  UFB  ASSnH. 
(Supreme  Court  of  Montana,   Jane  12;  1803.) 
AFPai.L— Ravrnw— JonoHEMT. 
Vfnen  there  Is  notbinK  before  an  app^ 
late  court  except  the  Judgment  roll  and  a  bill  of 
exceptions,  and  appellant  has  filed  no  brieL 
made  no  argument,  nor  in  at  -  way  iDggeatea 
an  error  on  the  judgment  roll,  and  the  coort. 
on  Inspection,  diBcovera  none,  and  the  bifl  of 
exceptions  la  a  mere  slceleton.  containing  notes 
to  the  effect,  "Here  insert,"  but  the  matter  is 
not  Inserted,  and  is  not  in  the  record  by  reife^ 
ence,  the  judgment  will  be  affirmed. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Aodon  by  Armeta  Adams  against  the 
Bankers'  life  Association.  Jndgment  waa 
Altered  In  favor  of  defendant,  and  plaintiff 
appeals.  Affirmed. 

Adklnson  &  Miller,  for  appellant  T.  J. 
Walsh,  for  respondent 

PER  CURIAM.  In  this  case  we  have  her»> 
tofore  sustained  a  motion  striking  from  the 
record  a  large  portion  thereof.  The  appeal 
Is  from  the  judgment  All  that  Is  now  b^ 
fore  us  is  the  Judgment  roll,  and  a  paper 
which  is  claimed  to  be  a  bill  of  exceptions. 
Appellant  has  filed  no  brief,  and  mnde  no 
argument,  and  In  no  way  suggests  any  error 
apparent  upon  the  Judgment  rolL  Our  ex- 
amination does  not  disclose  any  error.  Tep. 
rltory  v.  Stanton,  8  Mont.  157,  19  Pac.  Rep, 
SOS.  The  bill  of  ezceptionB  is  a  mere  skele- 
ton, containing  notes  to  the  effect  "Here  In- 
sert," but  the  matter  to  be  Inserted  is  not 
Inserted,  nor  is  It  in  the  record  by  retereneih 
The  Judgment  la  ther^ore  affirmed. 


(I  Cal.  Unrep.  883) 
OREENBERO  v.  CALIFORKIA  BITUMt 
NOUS  ROCK  CO.,  (JOHNSON,  Interrener. 
No.  19,146.) 

(Supreme  Court  of  California.    May  26,  1898w) 
ViHDOR'B  Lien  —  Action  to  FonaoLoas — Iirria- 
vBNTioN— Dscasa 
In  an  action  to  foreclose  a  vendor's  Wat, 
a  tliird  party  iotervened«  and  aaked  a  fore* 
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closnre  of  an  interest  claimed  by  him.  Plain- 
tiff denied  the  allejtations  of  intervener's  com- 
plaint, and  thereupon  dismissed  his  action.  De- 
fendwiit  mnde  default.  ffrW,  that  fl  decree  find- 
ins  intervener  had  the  interest  claimed,  bat 
denying  him  a  foreclosure  M  to  such  interest, 
was  erroneous. 

Commi^onera*  decision.  D^rtmoit  1. 
Appeal  from  superior  court,  San  Lois  OUapo 
county;  Y.  A.  Gregg.  Judge. 

Action  by  Meyer  Greenberg  against  the 
California  Bttamlnous  Bock  Company  to  re- 
cover tbe  price  of,  and  enforce  a  vendor's 
lien  on.  certain  land.  In  which  C.  B.  Johnson* 
Intervened,  and  claimed  an  Interest  Plaintiff 
answered  Intervener's  complaint,  and  there- 
upoa  dismissed  his  action,  while  defendant 
made  default  From  the  Judgment  entered, 
and  from  an  order  doiylng  a  new  trial,  Inter- 
vener  appeals.  Reversed. 

LotrLancT,  for  plaintiff.  T.  a  Van  Ness, 
f6r  Intervener.  Graves  &  Graves,  for  re- 
ipondent 

SEARLS.  O.  nils  la  an  appeal  from  a  final 
Judgment,  and  firom  an  order  doiylng  a  new 
trIaL  The  actUm  waa  brought  to  recovo: 
$25,000,  the  ptirchase  price  of  certain  land 
conveyed  tbe  plaintiff  to  tlte  defendant, 
and  to  enforce  a  vendor's  lien  upon  the  land 
conveyed.  C  B.  Johnson,  the  intervener, 
filed  his  complaint  of  Interventlmi,  in  which 
be  set  out  Uuit  the  plaintiff  held  the  proper^ 
In  part  as  a  trustee  for  Intervener  and  one 
L.  M.  Warden;  that  the  interest  of  inter- 
vener was  a  one-fourth  share  or  interest 
tbereln.  He  denies,  on  information  and  be- 
lief, that  the  purchase  price  of  the  land  was 
$25,000,  but  avers  that  defendant,  (a  cor- 
poration,) as  the  consideration  for  the  sale  of 
the  land,  was  to  deliver  1.250  shares  of  the 
capital  stock  of  the  corporation  defendant, 
(being  the  whole  capital  stock,)  as  follows: 
300  8han?8  each  to  plaintiff,  Warden,  inter- 
vener, and  Underbill,  and  GO  shares  to  Er- 
nest Graves;  that  defendant  never  deUvered 
any  of  tbe  shares  or  other  conrideration;  and 
that  no  security  was  ^ven.  Intervener  prays 
that  If  it  shall  appear  that  tbe  sum  of 
$25,000  sliall  appear  to  have  been  the  consid- 
eration, a  decree  in  favor  of  plaintiff  be  en- 
tered as  prayed  for  In  tbe  complaint;  that, 
if  it  shall  appear  that  the  stock  was  to  be 
delivered,  a  decree  of  foreclosure  be  entered 
in  favor  of  plaintiff  In  conscmance  with  tbe 
facts  stated  In  the  complaint  of  intervention; 
and  tliat  in  either  case  Intervener's  interest 
in  the  judgment  be  established  to  the  ex- 
tent of  his  Interest  in  the  land,  etc.  Tbe 
complaint  of  intervention  was  served  upon 
the  plaintiff  and  defendant  the  latter  of 
whom  made  defoult.  Plaintiff  denied  all 
the  allt^tlons  of  the  complaint,  and  there- 
upon dismissed  his  action.  The  cause  was 
tried  by  the  court,  and  written  findings  filed 
upon  which  judgment  was  entered,  whereby 
it  was  decreed  that  at  the  date  of  the  sale 
of  the  land  to  defendant,  plaintiff  held  one- 
qiuirter  of  the  property  In  trust  for  Inter- 
v.33p.no.4— 13 


vener,  and  diat  the  latter,  upon  the  pay- 
ment of  one-third  of  the  amount  due  on  a 
promissory  note  for  $2,937.50,  executed  by 
plaintiff.  Greenberg.  L.  M.  Warden,  and  the 
intervener,  as  found  in  the  findings,  will  be 
entitled  to  have  issued  to  him  by  defendant 
300  shares  of  the  capital  stock  of  the  defoid- 
ant  corporation. 

The  judgment  and  order  appealed  from 
are  erroneous,  in  this:  The  defendant  being 
in  default,  intervener  was  entitled  to  a  de- 
cree of  foreclosiure,  as  prayed  for  against  it 
Whether  the  stock  was  to  be  delivered  only 
iU)on  the  payment  of  the  promissory  note  aa 
found  by  the  court  waa  not  an  issue  as  be- 
tween intervener  and  defendant  and,  as  tbe 
plaintiff  did  not  set  it  up  aa  against  intet- 
vener,  it  Is  hard  to  see  how  It  had  any  place 
in  the  evidence^  The  case  is  a  peculiar  one 
in  some  respects,  and  the  pleadings  shouM 
be  BO  amended  as  to  make  plaintiff,  who  dls- 
missed  Mb  case,  a  defendant,  or  by  such  fur- 
ther statements  as,  in  tbe  Ught  of  the  pro- 
ceedings and  affidavits  on  file,  will  enable 
the  court  below  to  gjean  all  the  focts,  and 
do  complete  justice  to  all  the  parties.  The 
judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  bad,  with  leave  to 
the  parties  Intervener  and  plahitiff  to  amend 
thdr  pleadings  aa  th^  may  be  advtaed. 

We  cmicnr:  VANOUBF,  a;  HAYNBS,  a 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
ordered,  with  leave  to  the  parties  intervener^ 
and  plaintiff  to  amend  tbelr  pleadings  aa 
they  may  be  advised. 


(98  Car  s») 
BULLABO  V.  McCARDLB  et  aL  (Na 
18,011.) 

(Supreme  Cour^  of  California.     May  26,  1893.) 

JosTici'8  JimGMBMT— Execution  8alb  ArrsB  Ae- 
PEAL  —  Title  op  Pdrchaber  —  Oboebs  or  Hu- 
PBKiOR  CocRT— Notice. 

1.  Where  execution  is  issued  on  a  Judg- 
ment in  justice's  court  after  an  appeal  has  been 
talten  therefrom  to  the  snperior  court,  a  pnr- 
ciiaser  at  constable's  sale  under  such  execntton 
acquires  no  title  tp  the  property  purchased. 

2.  The  facta  that  sucn  appeal  was  dismissed 
by  the  superior  court,  and  the  order  of  dismis- 
sal filed  in  the  justice's  court,  and  that  a  sab- 
sequent  order  of  the  superior  coart  vacating 
the  order  of  dismissal  was  not  filed  in  the  jus- 
tice's conrt,  will  not  afford  such  purchaser  pro- 
tection, since  be  purchased  at  his  peril. 

Department  1.  Appeal  from  superior  court 
Fresno  county;  BL  K.  Harris,  Judge. 

Action  of  claim  and  delivery  hy  W.  P. 
Bulla  rd  against  James  McOardle  and  others, 
in  which'  plaintiff  had  Judgment  From  an 
order  granting  defendants'  motion  for  a 
new  trial,  plaintiff  appeals.  Reversed. 

Frank  H.  Short  and  D.  M.  Seaton,  for  ap- 
pellant Church  &  Cory,  for  respondenta 
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HARRISON,  J.  A  money  Judgmeot  was 
recovered  in  the  juatlce's  court  against  tUe 
plaintier  herein  on  the  10th  of  July,  1880, 
from  which,  on  the  same  day,  be  appealed 
to  the  superior  court  upon  questions  of  Inw 
and  fact,  giving  a  sufficient  undertaking  for 
the  appeal,  and  to  stay  execution  upon  the 
judgment.  The  record  on  the  appeal  was 
filed  In  the  superior  court  September  5,  ISSO. 
bnt  on  the  21st  of  October  the  plalnticr  In 
tlie  action,  evidently  not  knowing  that  fact, 
obtained  an  order  dismissing  the  appeal, 
upon  the  ground  that  the  papers  on  appeal 
had  not  been  Hied.  The  appeal,  when  filed, 
bad  T)een  numbered  2,820  on  the  register 
of  actions  in  the  superior  court,  and  the 
motion  to  dismiss  the  appeal,  as  well  as 
the  order  of  dismissal,  was  entitled  aa  of 
a  case  No.  2,009  on  that  register.  On  the 
next  day  after  this  order  was  made  a  certi- 
fied copy  thereof  was  filed  in  the  justice's 
court,  and  an  execution  upon  the  judgment 
appealed  from  was  issued  and  placed  In  the 
hands  of  the  officer  for  service.  On  the  29th 
of  October  the  superior  court  made  an  order 
vacating  its  previous  order  dismissing  the 
appeal,  and  recalling  the  execution  that  had 
been  Issued  out  of  the  justice's  court,  but 
no  copy  of  this  order  was  filed  in  the  jus- 
tice's court.  On  the  7th  of  November  the 
constable,  by  virtue  of  the  execution,  sold 
certain  cattle  of  the  plalntlfC  to  the  defend- 
ants herein,  and  Immediately  after  the  sale 
the  plnlntlflf  herein  demanded  the  property 
from  the  defendants,  and  upon  their  refusal 
brought  this  action  of  claim  and  delivery. 
The  property  was  delivered  to  him  pending 
the  action,  and  the  court  rendered  Judgment 
In  his  favor.  The  defendants  moved  for  a 
new  trial,  which  was  granted,  and  the  plain- 
tltf  has  appealed  from  that  order. 

One  who  deralgus  title  to  property  through 
a  sale  under  ail  execution  must  show  not 
ouly  the  execution  and  the  sale,  but  also  a 
valid  Judgment  in  support  of  the  execution. 
Blood  V.  Light.  38  Cal.  054;  .Qulrk  v.  Falk. 
47  Cal.  453;  Schuyler  v.  Broughton,  65  Cal. 
252,  3  Pac.  Rep.  870.  The  sherlfl^.  In  making, 
the  sale,  acts  under  a  naked,  statutory  pow- 
er, dependent  for  Its  existence  upon  the  ex- 
istence of  the  Judgment  which  he  is  attempt- 
ing to  execute,  and,  if  there  is  no  Judgment 
In  support  of  the  writ  of  execution  imder 
which  he  makes  the  sale,  the  power  to  make 
the  sale  Is  wanting.  By  obtaining  his  Judg- 
ment the  plaintiff  has  become  authorized  to 
satisfy  the  amount  therein  named  out  of  the 
defendant's  property,  and  the  law  designates 
the  sheriff  as  his  agent  to  effect  this  result. 
The  sheriCT  is,  however,  but  the  agent  of 
the  plaintiff  in  making  the  satisfaction,  and 
can  exercise  no  greater  power  therefor  than 
could  the  plaintiff  himself.  Unless  there  Is 
a  vaUd  Judgment  in  existence,  neither  the 
plaintiff  himself  nor  the  ^erlff  has  any 
authority  to  deprive  the  defendant  of  his 
property.  Even  though  there  was  a  judg- 
meat  in  exlstmce  at  llie  time  the  writ  ot 


execution  was  Issued,  yet,  If  It  has  been 
vacated  or  satisfied  before  any  sale  is  made 
under  the  execution,  the  power  to  make 
the  sale  has  also  been  destroyed;  and  It  Is 
Immaterial  whether  the  judgment  was  di- 
rectly satisfied  or  vacated,  as  by  payment, 
or  an  order  of  court,  or  indirectly,  as  by 
granting  a  new  trial  in  the  action,  or  by  an 
appeal  whose  effect  is  to  prevent  the  exe- 
cution of  the  Judgment.  A  different  role 
obtains  when  the  Judgment  Js  vacated  or 
appealed  from  after  a  sale  of  property  un- 
der Its  authority.  In  such  a  case  the  bwia 
fide  purchaser  Is  not  affected  eVen  by  a 
reversal  of  the  Judgment  It  Is,  however, 
always  Inciunbent  upon  the  purchaser  to 
see  at  his  peril  that  there  Is  a  valid  judg- 
ment in  existence  at  the  time  he  makes  his 
purchase.  Herm.  Ex'ns.  i  255;  Wood  v.  Col- 
viu,  2  Hill,  506;  Frost  v.  Yonkers  Bank,  70 
N.  Y.  553;  McClure  v.  Logan,  59  Mo.  234. 
"The  sheriff.  In  making  sale  of  property 
under  process  of  the  court,  acts  under  a 
power;  and,  If  the  power  does  not  exist, 
no  title  passes,  even  ■  to  an  Innocent  pur- 
chaser. He  who  buys  under  a  power  buys 
at  his  peril,  and  acquires  no  title  without 
showing  a  valid,  subsisting  power."  Carpen- 
ter V.  StUwell,  11  N.  Y.  71.  "The  judgment 
was  the  sole  foundation  of  the  sheriff's  pow- 
er to  sell  and  convey  the  premises,  and.  If 
the  judgment  was  paid  when  he  undfertook 
to  sell  and  convey,  his  power  was  at  an 
end,  and  all  his  acts  were  without  authority 
and  void.  The  purchaser  under  a  power  is 
chargeable  with  notice  if  the  power  does 
not  exist,  and  purchases  at  his  peril.'*  Craft 
V.  Merrill,  14  N.  Y.  461. 

By  perfecting  the  appeal  from  the  justice's 
court,  the  case  was  entirely  removed  from 
that  court,  and  only  the  superior  court  had 
thereafter  Jurisdiction  In  the  matter.  The 
judgment  In  the  Justice's  court  was  not 
merely  suspended,  but  by  the  removal  of 
the  record  was  vacated  and  set  aside.  Tliom- 
ton  V.  Mahoney,  24  CaL  609;  People  v. 
Treadwell,  CO  Cal.  400.  5  Pac  Rep.  680. 
When  the  effect  of  an  appeal  Is  to  transfer 
the  entire  record  to  the  appellate  court,  and 
to  cause  the  action  to  be  retried  In  that  court, 
as  if  originally  brought  therein,  as  Is  the 
case  when  appeals  are  taken  from  a  Jus- 
tice's court  upon  questions  of  law  and  fact, 
the  Judgment  appealed  from  is  completely 
annulled,  and  is  not  thereafter  available  for 
any  purpose.  Bank  of  North  Ahierica  v. 
Wheeler.  28  Conn.  441;  Campbell  v.  How- 
ard, 5  Mass.  376;  Levi  v.  Karrick,  15  Iowa, 
444;  Keyser  v.  Farr,  105  U.  S.  265.  The 
order  made  by  the  superior  court  vacating 
its  previous  order  of  dismissal  took  from 
the  execution  that  had  been  Issued  by  the 
Justice  its  entire  vigor,  and  rendered  the 
acts  of  the  officer  thereimder  nugatory.  The 
judgment  upon  which  It  was  issued  had 
been  vacated  by  an  appeal  therefrom,  which 
was  sufficient  both  in  form  and  substimce 
to  divest  the  justice's  court  of  any  fDrtber 
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Jnriadlctlon  over  the  case.  The  oaae  was 
thereafter  In  the  superior  court,  and  the 
Tl^tB  of  the  parties  were  to  be  determined 
by  the  action  of  that  court  Being  a  court 
at  general  Jurisdiction,  all  Its  orders  are 
attended  with  the  presumption  of  regularity, 
(SbereTT.  Superior  Court.  94  Cat  364.  29  Pac 
Repw  716.)  and  its  order  vacadng  Its  previous 
Older  of  diamlssaJ,  and  recalling  the  execu- 
tlm,  left  the  cause  undetermined,  and  pend- 
ing before  It,  as  it  was  when  the  appeal  was 
first  perfected.  It  was  not  essential  to  the 
Talldlty  of  this  order  that  It  should  be  flled 
In  the  Justice's  court.  It  was  effecttve  as 
soon  as  it  was  made.  The  defendant  had 
done  all  that  was  required  of  him  In  taking 
the  appeal,  and  it  was  not  necessary  for 
nlm  to  take  any  steps  to  protect  himself 
from  further  proceedings  In  the  Justice's 
court  It  was,  however,  Incumbent  upon  the 
purchasers  at  the  sale,  under  the  execution 
Issued  out  of  the  Justice's  court,  to  see  that 
SQCb  execution  was  supported  by  a  valid 
Judgment  and  they  were  charged  with  no- 
tice of  tlie  proceedings  In  that  court  and 
that  the  Judgment  had  t>een  appealed  from 
prior  to  the  issuance  of  the  execution.  They 
were  also  charged  with  notice  that  the  cause 
was  thereafter  pending  in  the  superior  court, 
and  they  were  required  to  examine  the  pro- 
ceedings of  that  court  to  find  support  for 
the  issuance  of  the  execution.  They  could 
not  rely  upon  the  fact  that  a  copy  of  the 
order  dismissing  the  appeal  had  been  filed 
In  the  Justice's  court  They  assumed  at  their 
risk  the  regularity  of  that  order,  as  well 
as  any  subsequent  proceedings  in  the  supe- 
rior court,  and  their  Ignorance  of  the  sub- 
sequent order  vacating  It  Is  not  available 
to  them  In  their  attempt  to  retain  the  prop- 
erty of  the  plaintiff  herein,  which  they  pur- 
chased In  reliance  upon  the  order  of  dis- 
missal Inasmuch  as,  upon  the  nncontrovert- 
ed  facta  in  the  case,  the  decision  could  not 
have  been  difTerent  fiwn  that  which  was 
glTen  at  the  trial,  the  order  tor  a  new  trial 
OBiinot  be  siutalnedt  and  it  la  Uieraflore  r» 
rened. 

We  concur:  GABOTrTTB^  J.;  McFAB- 
LAND,  J. 

(98  Cal.  2«) 

OREISS  T.  STATE  INVBST.  A  IN8.  00. 
(No.  14,301.) 

(Supreme  Court  of  Oalifomla.  May  11,  1893.) 

TSKM  iHSUKUCS  — AonOIT  OK  POLICT— AlfBWSR— 

Arbitratioit  and  Awabo— Aorbimbnt— What 

cokbtitutbs, 

1.  Id  an  actloD  <m  a  fire  iDsaranee  policy 
provMiog  that  immediate  notice  of  loss  Bbonld 
M  RiTea,  with  foil  statement  and  particularR 
and  amount  of  loss,  and  that  any  fraud  should 
work  a  forfeiture,  an  answer  sIleKinR  thnt  de- 
fendant spedBcally  excepts  "to  plaintiffs  no- 
tice of  loss  or  proof  of  lost,  because  it  is  false 
and  QOtme  In  respect  to  qoallty,  quantity,  and 
▼alne  of  the  property  insured,  and  in  respect 
to  tlia  amount  of  the  loss,"  does  not  give  plaintiff 
notice  that  fraud  was  charged,  w  that  a  for- 
ft^titre  would  be  claimed. 


2.  Id  such  action,  the  answer  Dot  having 
raised  the  question  of  fraud,  the  court  properly 
refused  to  charge  that  pluintiCr  could  not  recoT- 
er  if  the  proof  of  loss  was  fraudulent,  even 
thonirh  evidence  was  admitted  in  provini; 
amount  of  loss,  which  was  relevant  whetho' 
there  was  an  issue  as  to  fraud  or  not 

3.  A  stipulation  tot  a  submission  to  ar- 
.bitration,  which  does  not  provide  for  the  num- 
ber of  arbitrators,  nor  the  mode  of  their  selec- 
tion, is  too  iDdeholte  to  be  enforced. 

Commissioners'  dedcdon.  Department  2. 
Appeal  from  sui>erior  court  <dty  ond  county 
pf  San  Francisco;  E^ugene  R.  Garber,  Judge. 

Action  by  George  Grelss  against  the  State 
Investment  A;  Insurance  Company.  Prom  • 
Judgment  for  plaintiff,  and  an  order  aeuymg 
a  new  trial,  defmdant  appeals.  Affirtaed. 

Fisher  Ames,  for  appellant  O'Brien,  Mor- 
rison &  Dalngertield  nod  Morrison,  Stratton 
&  Foerster.  for  respondent  Greiss.  P.  A. 
Meyer  and  Wm.  B.  Haskell,  fw  respondent 
Meyer. 

TEMPLE,  O.  This  action  Is  upon  a  fire  Qi- 
Burance  policy,  and  this  appeal  is  taken  by 
the  insurance  company  from  -the  Judgment, 
and  froui  an  order  refusing  a  new  triaL  On- 
ly two  points  are  made  here:  (1)  That  the 
court  erred  in  refusing  to  Instruct  the  Jury 
that,  in  case  they  find  that  the  proof  of  loss 
furnished  by  plaintiff  to  the  company  was 
false  and  fraudulent,  their  verdict  should  be 
for  the  defendant;  and  (2)  In  refusing  to  In- 
struct the  Jury  that  plaintiff  could  not  recov- 
er-If  he  refused  to  submit  the  matter  of  loss 
to  arbitration,  but  on  the  other  hand.  In- 
structed the  Jni7  that  arbitration  was  not  a 
condition  precedent  to  plalntUrs  xl^t  to  re- 
cover. 

Respondent  contends  that  the  answer 
raises  no  issue  as  to  false  statements  or 
fraud,  and  that  a  forfeiture  Is  not  claimed. 
The  Instruction  asked,  therefore,  was  not 
p.'^rtinent  to  any  matter  involved  in  the  trial, 
and  was  rejected  for  that  reason.  I  think 
this  contention  must  be  sustained. 

The  policy  was  attached  to.  and  made  a 
pan  of,  the  complaint  It  provided  that  Im- 
metllate  notice  of  any  loss  should  be  given, 
with  a  full  statement  of  particulars  and 
amount  of  loss,  etc.,  and  that  "any  fidse 
swearing,  fraud,  or  attempt  at  fraud  on  the 
part  of  the  assured  shall  canse  a  forfeiture 
of  all  claims  under  this  policy."  The  oom- 
plaint  aven  due  procKf  of  toss,  and  a  comidt 
ance  with  the  conditions  at  the  policy  In  otb* 
er  respects.  The  answer  denies  this  allega- 
tion, sets  oat  the  proof  of  loss  made,  and 
points  ottt  several  alleged  defeete  in  it,  but 
does  not  (diarge  that  It  Is  either  false  or 
fraudulent  It  does  state,  however,  that 
"thereafter*  on  or  about  the  21at  day  of 
March,  A.  D.  1887,  defendant  presented  to 
and  served  npon  plaintiff  Its  objections  and 
exceptions  to  s^  proof  of  loss,  a  full,  true, 
and  correct  copy  of  which  said  objections 
and  exceptions  is  horeto  annexed,  marked 
•Exhibit  B,'  and  is  herein  esjtressly  Ktem^ 
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to,  and  made  a  part  thereof;  and  that  said 
objections  and  exceptions  to  said  proof  of 
loss,  and  each  of  them,  are  and  Is,  in  aU  re- 
spects, true  and  correct,  as  therein'  stated, 
an(l  the  same  are  hereby  expressly  referred 
to  and  made  a  part  hereof."  The  matter  Is 
not  otherwise  alluded  to  In  the  answer,  and, 
as  already  said,  it  charges  no  fraud,  nor  does 
It  claim  a  forfeiture.  No  facts  are  stated 
which  could*  amount  to  fraud.  It  Is  provided 
In  section  2635  of  the  GivU  Code:  "AH  de- 
fects In  a  notice  of  loss,  or  In  prelimloary 
proof  thereof,  which  the  Insured  might  reme- 
dy, and  which  the  tnsarer  omits  to  specify 
to  him  without  unnecessary  delay,  as  ground 
of  objection,  are  waived."  The  notice  of  ob- 
jection speclBes  many  other  objections,  and 
was  doubtless  served  that  the  company 
might  not  be  precluded  from  making  any  ob- 
jection to  the  sufficiency  of  the  proof;  and 
plaintlCF  had  a  right  to  suppose  that  It  was 
pleaded  simply  to  show  tliat  no  objections 
were  waived.  It  gave  him  no  notice  that  by 
such  reference  defendant  Intended  to  plead  a 
forfeiture,  especially  as  even  In  the  notice  no 
fraud  Is  charged,  and  no  forfeiture  claimed. 
But,  conceding  that  by  such  reference  the 
statements  In  the  notice  can  be  converted  in- 
to substantial  averments  of  the  answer,  it 
states  no  facts  tending  to  show  fraud.  By  It 
plaintiff  was  notified  that  the  company  spe- 
cifically excepts  to  "said,  notice  of  loss  or 
proof  of  loss,"  on  the  ground  that  "It  Is  false 
and  untrue  in  respect  .to  quality,  quantity, 
and  value  of  the  property  insured,  and  in  re- 
spect to  the  amount  of  loss."  It  does  not 
charge  that  It  was  willfully  false  or  untrue, 
states  DO  facts  constituting  fraud,  and  does 
not  claim  a  forfeiture  has  been  Incurred.  As 
there  was  another  apparent  reason  for  glv- 
'  Ing  the  notice  and  for  pleading  It,  I  think  the 
answer  did  not  Inform  the  plaintiff  that 
fraud  was  charged,  or  ttiat  a  fot^elture  would 
be  claimed.  The  general  rule  is  that  a  de- 
fense should  be  so  pleaded  that,  being  admit- 
ted as  pleaded,  Judgment  must  go  for  defend- 
ant, and  this  rule  Is  especially  rigid  in  plead- 
ing fraud  or  a  forfeiture.  The  pleading  here 
considered  would  not  stan^  this  test. 

But  it  Is  contended  that  It  is  now  too  late 
to  make  this  point,  because  proof  was  admit- 
ted on  the  trial,  without  objection,  that  the 
answer  was  Insufficient  In  this  respect,  or 
that  no  issue  was  raised  as  to  fraud  by  this 
plea.  A  careful  reading  of  the  voluminous 
record  has  convinced  me  that  this  position 
is  untenable.  The  policy  being  a  contract  of 
Indemnity,  it  was  incumbent  upon  the  plain- 
tiff to  prove  the  amount  of  his  loss.  Upon 
this  issue,  evidence  was  produced  by  both 
parties,  and  was,  of  course,  relevant,  wheth- 
er there  was  an  issue  as  to  fraud  or  not 
Therefore  the  plaintiff  could  not  object  to 
such  evidence  when  offered  by  defendant, 
nor  did  such  offer  convey  any  information  to 
plaintiff  that  defendant  was  attempting  to 
prove  fraud  or  claimed  a  forfeiture.  The 
first  opportunity  he  had  of  objectiiig  to  sudi 


an  Issue  being  made  was  when  the  rejected 
instruction  was  presented.  The  doctrine  In- 
voked Is  founded  partly  upon  a  sort  of  es- 
toppel. It  is  unfair  for  a  party  to  withhold 
an  objection  foimded  upon  a  defect  which, 
if  pointed  out  In  time,  might  be  remedied,  un- 
til it  is  too  late  to  correct  the  defect,  thereby 
inducing  an  opponent  to  rely  upon  his  plead- 
ing as  sufficient,  in  order  that  he  may  have  a 
fatal  objection.  Such  course  is  a  fraud  upon 
Justice,  and  prevents  a  fair  trial.  It  is  there- 
fore not  tolerated.  Sometimes,  perhaps,  the 
rule  has  been  enforced,  on  the,  ground  that 
the  issue  has  been  fairly  tried,  and  neither 
party  has  been  prejudiced  by  the  want  of  a 
good  pleading.  Neither  reason  exists  here. 
Defendant  was  not  misled  by  the  conduct  of 
plaintiff,  and  no  one  can  say  that  plaintiff 
could  not  have  proven  his  good  faith  in  his 
estimate  of  his  loss  by  other  testimony  than 
the  mere  proof  of  the  extent  of  his  losa  The 
stipulation  for  an  arbitration  was  too  indefi- 
nite to  be  enforced,  and  a  submission  to  arbi- 
tration cannot  therefore  be  held  to  have  been 
a  condition  precedent  to  a  right  of  action.  It 
did  not  provide  for  the  number  of  the  arbi- 
trators, nor  the  mode  of  their  selection. 
Case  V.  Insurance  Co.,  82  Cnl.  203,  21  Pac. 
Rep.  843,  and  22  Pac.  Rep.  1083.  I  think  the 
judgmrat  and  order  should  be  affirmed. 

We  concur:   BELCHER,  C;  8EARLS,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(ss  Col.  sm 

CREDITORS  T.  GONStJHRRS'  LUMBER 

CO.    (No.  14,933.) 
(Supreme  Court  of  OaUfomia.    Hay  20,  1893.) 
Imsolvenct  —  Pbtitios — Bond — Plaob  or  Bdsi- 

kbab  of  corpokation  —  wsat  constitutes  — ■ 

Pabol  Evidence. 

1.  St.  1880,  c.  87.  (Insolvency  Act,)  \  8, 
provides  that  a  petition  in  insolvency  "shall 
be  accompanied  by  a  I>oiid,  with  two  sureties." 
In  a  certain  sum.  Held,  that  a  failure  to  file 
such  bond  was  not  jurisdictioaat. 

2.  St.  1880,  c.  87,  S  8,  requires  that  a 
petition  in  insolvency  shall  be  Bled  "in  the 
superior  court  of  the  county,  or  city  and  coun- 
ty, in  which  the  debtor  resides  or  h&s  his  place 
of  business."  Hdd,  that  a  conmratioa  whose- 
reddence  was  in  the  county  of  S.,  bnt  whose 
mill  was  located  In  the  county  of  H.,  where 
all  its  operations  were  carried  on,  where  it 
contracted  its  liabilities,  and  where  its  credit- 
ors lived,  had  Its  place  of  buBlnesH  in  the  coun- 
ty of  H.  for  the  purposes  of  the  above  statute. 

8.  In  proceedings  by  creditors  of  a  cor- 
poration to  have  the  same  declared  insolvent, 
the  creditors  may  prove  by  parol  evidence  In 
what  county  the  corporation  has  its  place  of 
business. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Petition  by  the  creditors  of  the  Consumers' 
Lumber  Company  to  have  the  corporation 
declared  Insolvent.  From  an  order  adjudg- 
ing the  same  Insolvent,  it  appeals.  Affirmed. 
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J<dm  W.  Tomer,  IBr  appeUant.  J.  F. 
^Mnu  aad  Denra  Serler,  for  reapondeDt 

OABOUTTU,  J.  Thla  la  an  appeal  from  an 
Older  ot  adjudication  of  InaolTencr,  baaed 
upon  a  petition  of  creditors.  The  demurrer 
to  ttae  petition  was  properly  oTermled.  Sec- 
tion 8  of  the  Insolvency  act  requires  the  pe- 
tition to  be  filed  in  the  sopeilor  court  of  tbe 
county,  or  dty  and  county,  In  whlcb  tbe 
debtor  resides  or  has  his  place  of  business. 
Hie  allegation  of  the  petition  Is  tiiat  the 
lumber  company  has  its  place  of  business 
at  Humboldt  county,  Cal.  Even  conceding 
that  an  allegation  of  residence  or  place  of 
business  is  essential  to  the  sufQciency  of  the 
petition,  then  the  allegatioa  In  this  case 
comes  squarely  within  the  statute.  Section 
8  of  tbe  act  provides  that  "the  petition  shall 
be  accompanied  by  a  bond,  with  two  sure- 
ties, In  the  penal  sum  of  five  hundred  dol- 
lars."  Xt  is  now  Insisted  for  the  first  time 
that  the  court  had  no  jurisdiction  over  the 
subject-matter  of  the  proceeding,  because  no 
bond  signed  by  the  petitioning  creditors  and 
two  sureties  accompanied  the  petition,  but 
an  undertaking  by  sureties  alone  was  filed. 
It  Is  not  necessary  to  enter  Into  an  examina- 
tion of  the  law  as  to  the  character  of  the 
bond  or  undertalilng  contemplated  by  the 
statute.  A  provision  of  law  very  similar  in 
principle  to  the  obe  under  investigation  was 
before  the  court  In  Dixon  v.  Allen,  69  Cal. 
528,  11  Pac.  Rep.  179,  and  it  was  there  de- 
cided that  a  failure  to  file  a  bond  was  in  no 
sense  Jurisdictional.  If  the  undertaking  In 
this  case  was  objectionable.  In  fairness  to 
the  other  side  the  defects  should  have  t>een 
pointed  out,  in  order  that  they  might  have 
been  remedied.  As  was  said  in  Grelss  v. 
Insurance  Co.,  33  Pa&  Rep.  195,  (deci- 
sion filed  May  11,  1893:)  "Such  a  course  Is 
a  ^ud  npon  Justice,  and  prevents  a  fair 
tilaL  Xt  is  therefore  not  tolerated." 

We  know  of  no  rule  of  evidence  denying 
petitioners  the  right  to  prove,  by  parol,  In 
what  county  the  appellant  corporation  had 
Its  place  of  business.  As  we  construe  this 
fwo^lon  of  the  insolvency  act,  It  would  be 
difficult  to  prove  the  fact  in  any  other  man- 
n^.  The  petition  must  be  filed  in  the  coun- 
ty  where  the  "debtor  resides,  or  has  his 
place  of  business."  A  tradesman's  resi- 
dence and  his  place  of  business  are  often  In 
different  counties,  and  his  creditors,  under 
tbe  foregoing  provision,  would  be  authorized 
to  force  him  Into  insolvency  in  the  county 
of  his  residence,  or  in  the  county  where 
be  has  bis  place  of  business.  A  corporation 
occupies  no  better  or  different  position.  As 
has  been  held  In  Jenkins  v.  Stage  Co.,  22 
CaL  538,  and  Cohn  v.  Railroad  Co.,  71  CaL 
488.  12  Pac  Rep.  498,  the  principal  place  of 
tnisiness  of  a  corporation,  as  stated  In  Its 
articles,  Is  Ite  residence;  but,  as  In  the  case 
ot  an  individual.  Its  actual  place  of  business, 
its  scene  of  operations,  the  place  where  It 
huxB  and  aeUi^  may  be  a  oounty  entirely  dlf- 


feroit  from  Its  place  of  residence.  Justice 
Sanderson  said  In  Harris  v.  McGregor,  29 
OaL  128:  "But  the  <q»eratton8  of  a  corpora- 
tion may  t>e  carried  on  In  one  county,  and 
Its  principal  place  of  business,  within  the 
meaning  of  the  statute,  t>e  In  another  and 
distinct  county."  In  the  present  case,  con- 
ceding the  residence,  viz.  the  principal  place 
of  business  of  the  appellant,  to  in  the 
city  and  county  of  Sao  Frandsco,  its  mill 
was  located  In  Humboldt  county;  It  carried 
on  all,  its  operations  there;  It  contracted  Its 
liabilities  there;  and  there  its  creditors  lived. 
Under  the  statute,  It  had  its  place  of  busi- 
ness In  Humboldt  county,  as  contradistin- 
guished from  Its  residence,  and  it  follows 
that  the  petition  by  the  creditors  was  filed 
in  the  proper  county.  Under  this  conatmc- 
tton  of  the  statute,  it  becomes  immaterial  to 
examine  the  ruling  of  the  court  as  to  the 
rejection,  as  evidence,  of  a  certified  copy  of 
tbe  original  articles  of  incorporation.  The 
certified  copy  was  offered  to  prove  residence, 
but,  as  we  have  seen,  residence  Is  an  imma- 
terial elem«it  In  the  present  case.  We  might 
suggest  that,  as  a  certified  copy  of  the  ori^- 
nal  articles  would  not  prove  the  existence 
of  a  corporation.  It  Is  not  plain  that  such 
evidence  would  establish  rei^ence  for  a  cor- 
poratltHL  I«t  the  Judgment' be  affirmed. 

We  concur:  HABRISON,  J.;  PATBB- 
SON,  J. 


(98  CsL  S87) 

FIRST  NAT.  BANK  OF  SAN  LUIS  OBIS- 
PO V.  SIMM0in8  et  al,    (No.  19,151.) 
(Supreme  Court  ot  California.    May  16,  1893.) 

pARTltBBSHlP — PUBCBABI  OF  IkTBHBST — LlASUiITT 
or  PCBCHASER  OS  PlUOH  ObUOATIOX  OF  FiRK. 

A  person  who  buys  the  interest  of  one 
of  the  partners  of  a  firm  does  not  thereby  be- 
come personallr  liable  on  a  prior  obligation  of  . 
audi  nnn,  In  the  absence  of  proof  that  he  In 
aome  way  aaaumed  auch  obligation. 

GommlsBlonerB'  dedslon.   Department  2. 

Appeal  from  San  lAiia  Obispo  county;  V.  A 
Gregg,  Judge. 

Action  by  the  First  National  Bank  of  San 
Luis  Obispo  against  L.  H.  Simmons  and  B. 
M.  Hall,  copartners,  on  a  written  ccmtraci 
for  the  payment  of  money,  exectited  L. 
H.  Simmons  and  Gbarles  F.  Hidl,  copartners 
under  the  firm  name  of  Simmons  &  Hall. 
From  a  Judgment  of  nonsuit  as  to  defoidant 
Si.  M.  Hall,  plaintiff  appeals.  Affirmed. 

Wllcoxon  &  Boudin,  for. appellant  XL  C- 
Flrebaugh  and  Graves  &  Oraves.  Cor  re- 
spondents. 

VANCLIEF,  O.  Action  on  a  promissory 
note,  BO  called,  of  which  the  following  is  a 
copy:  "$l,OO0.0a  San  Luis  Obispo.  Cal.. 
March  29,  1890.  For  value  received  I  prom 
Ise  to  pay  to  the  order  of  the  First  National 
Bank  €ft  San  Luis  Obispo,  In  gold  coin  of 
the  U.  S,,  any  and  all  sums  of  mon^  which 
the  said  Flnt  National  Bank  of  San  liols 


Digitized  by  Google 


198  PACIFIC  BEFORTEB.  Vol.  33.  (CaL 


Obispo  may  loan  or  advance  to  me  on  my- 
account,  to  the  amount  of  one  thousand  dol- 
lars, with  interest  on  such  loons  and  ad- 
vances from  the  time  the  same  are  made, 
respectively,  at  the  rate  of  ten  per  cent  per 
annum,  payable  monthly;  said  payment  to 
be  made  by  one  day  after  date;  and  this  ob- 
ligation shall  always  apply  to  the  balance 
of  my  Indebtedness  with  said  bank.  No. 
1,172.  L.  H.  Simmons,  for  Simmons  &  Hall." 
The  complaint  alleges  that  the  defendants, 
as  copartners,  made  the  note  on  the  day  of 
Its  date;  tliut  plaintiff  then  and  thereafter 
"loaned  and  advanced  to  defendants,  as  such 
copartners  as  aforesaid,  the  sum  of  $1,000, 
and  the  same  was  usod  by  said  defendants 
as  such  partners,  in  and  at>out  the  business 
of  said  partnetship;"  and  that  only  $300.3o 
has  been  paid  thereon.  The  complaint  is  not 
verified.  The  defendant  E.  M.  Hall  denied 
each  and  every  allegation  of  the  complaint, 
and  speclflcally  dented  that  any  partnership 
over  existed  between  him  and  Simmons.  At 
the  close  of  the  evidence  on  the  part  of  the 
plaintiff  the  defendant  Hall  moved  for  a 
nonsuit  as  to  him,  on  the  ground  that  the 
evidence  did  not  tend  to  prove  that  lie  was 
one  of  the  makers  of  the  note,  or  had  ever 
promised  to  pay  the  same.  The  court  granted 
the  motion,  and  judgment  of  nonsuit  was  en- 
tered in  faror  of  the  defendant  Hall,  from 
which  plaintiff  brings  this  appeal  on  a  bill 
of  excepttoos. 

The  evidence  on  the  part  of  the  plaintiff, 
as  stated  in  the  bill  of  exceptions,  shows 
that  on  August  22.  1S89,  a  written  agree- 
ment of  partnership  was  executed  between 
Simmons  and  one  Ghailefl  F.  Hall,  the  son 
of  the  defendant  B.  M.  Hall,  by  the  terms 
of  which  CSiarlea  F.  Hall  purchased  from 
Simmons  an  undivided  half  of  the  stock  In' 
trade  of  a  hardware  buidnesa  theretofore 
carried  on  by  Simmons  at  the  town  of  San 
Luis  OUspo.  for  the  earn  of  $2,^;  that 
after  the  paymmt  of  this  sum,  and  transfer 
of  one-half  of  said  stock,  the  partim  to  the 
tureement  should  be  partners  hi  fba  business 
under  the  Ann  name  of  SlmmonB  &  Hall. 
It  appears  that  the  defendant  B.  M.  Hall, 
who  redded  In  San  Frandsco,  advanced  and 
paid  tor  his  son  Charlea  F.  Hall  the  whole 
sum  ot  the  pnrdiase  money,  but  that  the 
Bcm  alone  took  possession  of  the  interest  pur- 
chased, and  with  Simmons  conducted  the 
buBlneaB  untU  some  time  between  Atigust  1. 
and  October  8,  1890,  when  it  Is  daimed  by 
appellant  that,  being  dangerously  111,  he  sold 
his  interest  In  the  concern  to  his  father,  E. 
M.  Hall.  Simmons,  who  was  the  prindpal 
witness  for  tbe  plaintiff,  testified  that  In  Au- 
gust or  September,  or  possibty  as  late  as 
November  1.  iS90.  Charles  F.  Hall,  while 
dck  at  San  Luis  Obispo,  signed  a  bill  of  sale 
of  his  Interest  In  the  business  to  his  father, 
B.  H.  Hall,  who  was  not  in  San  Luis  OUqm 
at  that  time,  and  that  he  (Simmons)  con- 


SCTtcd  to  such  sale,*  but  that  B.  M.  Hall 
never  took  possession  of  the  Interest,  nor 
claimed  any  rigbt  to  It,  imder  that  bill  of 
sale,  and  never,  to  the  knowledge  of  witness, 
took  any  part  in  the  conduct  of  the  business: 
and,  further,  that  no  partnership  agreement 
was  ever  made  between  him  and  E.  M.  Hall. 
There  is  no  evidence  that  the  bill  of  sale 
signed  by  Charles  F.  Hall  was  ever  delivered 
to  B.  M.  HoU,  and  It  appears  that  on  De- 
cember 3,  1890,  Charles  F.  Hall  executed  a 
bill  of  sale  of  his  Interest  in  the  partnership 
to  one  Charles  Hasktns,  and  soon  after  died. 
Simmons  testified  that  Hasklns  presented  his 
bill  of  sale,  claiming  the  Interest  of  ClLirles 
F.  Hall,  and  came  Into  possession,  and  rep- 
resented that  interest  Mr.  R.  E.  Jack,  who 
was  president  of  the  plaintiff  bank  at  the 
time  the  note  was  made,  and  cashier  at  the 
time  of  the  trial,  testified  that  on  October  8, 
1S90,  he  called  on  E.  M.  Hall,  who  was  then 
on  a  visit  to  San  Luis  Obispo,  with  whom  he 
had  not  been  acquainted  t>efore,  and  pro- 
cured an  Introduction  to  him;  that,  upon 
such  Introduction,  "Mr.  Hall's  first  remark 
that  he  addressed  to  me  was,  'How  Is  my 
partner,  Simmons?'  And  then  I  asked  him 
if  he  had  taken,  as  I  understood,  a  transfer 
of  that  Interest,  and  If  he  owned  It  He  said 
he  liad,  and  it  was  his."  Witness  further  tes- 
tified that  having  been  informed  of  the  sign- 
ing of  the  bill  of  sale  by  Charles  F.  Hall  to 
his  father,  as  testified  by  Simmons,  his  ob- 
ject in  calling  on  E.  M.  Hall  was  to  ascertain 
whether  he  had  purchased  Charlea  P.  Hall's 
Interest  The  evidence  does  not  fix  the  date 
of  the  alleged  bill  of  sale  from  Charles  F. 
Hall  to  E.  M.  Hall,  but  appeUant  dalma  It  to 
have  been  about  October  1,  1890. 

Assuming,  for  the  purpose  of  Uiis  appeal, 
that,  the  evidence  tends  to  prove  a  transfer 
of  the  Interest  of  Charles  F.  to  E.  H.  Hall 
between  August  1,  and  October  1.  1890;  and 
also  that  fflmmons  accepted  B.  M.  Hall  as  a 
partner  at  the  time  of  the  transfer,  yet  thead 
&cts  alone  did  not  make  E.  M.  Hall  respon- 
sible on  the  note  upon  which  this  action  is 
brought,  which  had  been  made  by  the  firm 
composed  of  Simmons  and  Charles  F,  Hall 
a  year  before  E.  M.  Hall  came  into  Uie  Ann. 
In  order  to  make  B.  M.  Hall  liable  on  that 
note  it  must  have  heax  proved  that  In  some 
way  he  assumed  the  oUlgatlon  created  by 
it  Smith  T.  Millard.  T7  Oal.  440,  19  Pac. 
Hep.  824;  LindL  Partn.  (2d  Amer.  Bd.) 
marg.  p.  205  et  seq.  Of  Oils,  however.  Hiete 
is  no  evidence  whatever.  I  think  the  mm- 
suit  was  property  granted,  (Stnddart  t.  Van 
Dyke,  12  Cal.  438.)  and  that  the  Judgment 
should  be  affirmed. 

We  concur:  HAYNE3,  C;  SEARL3.  a 

PER  CURIAM.  For  the  reasons  ^ven  In 
the  foregoing  oidnion  the  Judgment  is  af- 
firmed. 
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(98  C»I.  327} 

OUTZEIT  T.  PENNIB  et  al.  (No.  16,004.) 
(Snpreme  Court  of  Califoroia.    Ma?  20.  1893.) 

MuRTOilGBS— FlIliECLOSUKE. 

A  jadgment  for  plaintiff  in  an  action 
to  foreclose  a  mortgage  on  land,  where  the 
oiort{i;agor  has  parted  with  his  interest  in  the 
land,  and  the  only  relief  sought  by  plaintiff  is 
the  sale  of  the  mortgaged  premiaes,  Is  vaUd 
against  the  grantees  of  the  mortgagor,  thooj^ 
the  personal  representative  of  the  mortgagor  is 
Dot  «  party  to  the  action. 

Department  2.  Appeal  from  superior 
court.  Santa  Clara  county;  W.  O.  Lorlgan. 
Judge. 

Action  ortg^nally  brought  by  Henry  Gut- 
selt  agninst  James  0.  Pennle,  administrator, 
etc..  Bozo  BadoTlch,  and  Henry  Plagemon. 
I>uring  the  x»endency  of  the  action  James 
G.  Pennle  was  removed  as  administrator, 
and  the  action  was  continued  against  the 
otlier  defendants.  Judgment  was  rendered 
for  plaintiff,  and  defendants  Radovlch  and 
Plugeman  appeal.  AMrmed, 

Eugene  N.  Deuprey,  W.  L.  Gill,  and  J.  XL 
Patton,  tor  appellants.  S.  A.  Barker  and  8. 
F.  Ldb,  for  re^ondent 

Mt^ARLAND,  J.  The  only  question  In 
the  case  at  bar  requiring  special  notice  Is 
this:  Is  a  Judgment  foreclosing  a  mortgage 
valid  as  against  grantees  of  the  mortgagor 
and  subsequent  Incumbrancers  although  a 
reprraentatlTe  of  the  deceased  mortgagor  Is 
not  before  the  court  at  the  time  of  the  judg- 
ment, the  plaintiff  waiving  all  recourse 
against  any  of  the  property  of  the  estate 
except  the  mortgaged  premises?  '  The  ftets 
necessary  to  be  stated  are  these:  Gn  the 
25th  of  July,  1884,  W.  C  Palmer,  Once  de- 
ceased, executed  the  note  and  mortgage 
sued  on  to  one  Nils  SJoholm,  and  Immedi- 
ately thereafter  conveyed  the  mortgaged 
premises,  and  all  h^  right,  Utle,  and  Interest 
therein,  to  Ids  wife,  Mattie  A.  Palmer,  who 
was  made  a  defendant  In  this  acUon.  SJo- 
holm assigned  the  note  and  mortgage  to 
plainUff.  Bozo  BadoTtch  and  Henry  Plage- 
man  claim  an  interest  In  the  mortgaged 
premises  tmder  sold  Mattie  A.  Palmer,  and 
they  were  also  made  defendants,  and  ap- 
peared and  defended.  The  mortgagor,  W. 
C.  Palmer,  died  before  the  commencement  of 
the  suit,  and  one  Pennle  had  been  appoint- 
ed and  was  acting  as  the  administrator  of 
sold  Palmer,  deceased.  Pennie,  as  such  ad- 
ministrator, was  made  a  party  defendant; 
but  before  the  trial  and  Judgment  said  Pen- 
nle was  removed  as  administrator,  and  no 
other  administrator  was  appointed.  The 
plalntifr.  In  his  complaint,  waived  all  re- 
course against  any  other  property  of  tho 
estate;  and  the  deoree  of  foreclosure  was 
entered  without  tlie  estate  of  Palmer  being 
l>efore  the  court  In  any  other  way  than  as 
above  stated.  Judgment  and  decree  was 
rendered  for  plaintiff,  and  the  said  Ilado- 
Tlch  and  Flageman  appealed;  and  th<^  con- 
tend that  the  decree  of  foreclosure  was  In- 


valld,  and  must  be  reversed,  because  the 

estate  of  Palmer  was  not  before  the 
court  at  the  time  It  was  entered.  This  po- 
^tl<m  is  not  tenaUe.  However  the  heirs 
of  Palmer  may  be  afl^ted  1^  the 
Judgment,  Us  personal  representatiTe  was 
not  a  necessary  party  to  the  salt,  so  far  as 
the  appellants  her^  are  concerned.  No 
one  interests  In  Uie  estate  of  said  Palmer 
appeals.  The  appellants  are  merely  subse- 
quent grantees  of  Mattie  A.  Palmer,  to 
whom  the  deceased  conveyed  all  his  interest 
In  the  mortgaged  premises.  Tbe  p(rint  made 
by  appellants  has  several  times  beoi  dedded 
Iqr  tUs  court  against  th^  contentioa  In 
So<dety  v.  Herba>t,  63  Ool.  878,  the  court 
say:  "The  mortgagor,  Burlce,  having  con- 
veyed tbe  mor^^aged  premises  by  deed  to 
his  wife,  and  having  thenceforth  no  Interest 
in  the  property,  his  personal  representatiTe 
was  not  a  necessary  party  to  the  foreclosure 
suit"  In  Sdifldt  T.  Heppe,  ^  GaL  437.  where 
the  mortgaged  premises,  after  the  death  of 
the  mortgagor,  had  been  set  apart  to  the 
widow,  the  court  say:  "For  the  purposes 
of  a  mere  foreclosure,  ther^ore,  the  admin- 
istrator was  no  longer  a  necessary  •  •  • 
party  to  the  action.  Nothing  being  dalmed 
against  the  estate.  It  was  no  matter  of  con- 
cern to  him  whethf^  the  mortgage  should 
be  foreclosed  or  not"  See,  also,  Good- 
onow  T.  Ewer,  16  Gal.  461;  Belloc  v.  Rog- 
ers, 9  Gal.  124;  also.  Story,  Eq.  PI.  197; 
Pom.  Item.  &  Rem.  Itlghts,  f  326,  and  notes. 
We  do  not  think  that  cither  of  the  other 
points  made  by  appellants  demand  special 
notice.  The  Judgment  and  order  appealed 
from  are  affirmed. 

We  concur:  DE  HAVEN,  J.;  FITZGER- 
ALD, J. 

OS  Cat.  Sll> 

GKKGOUY  T.  BLANGHARD.    (No.  18,070.) 

(Supreme  Gourt  of  Oalifomia,    May  20,  1S93.) 

Uandaxcs— JuKisniCTioN— Aid  to  Exbodtiost  or  - 
LowBK  CoDBT— ToLi*  Roadb— Fraschibb— Levt 

AHO  BkLE. 

1.  The  superior  court  Is  not  authorised  to 
issue  a  writ  of  mandate  in  aid  of  the  execu- 
tion of  a  judgment  rendered  In  a  justice's 

court. 

2.  Tbe  franchise  of  an  Individual  to  col- 
lect tolls  on  a  toll  road,  and  bis  rights  and 
privileges  therein,  cannot  be  levied  on  and 
sold  under  exvpntloD.  there  Itolng  no  statutory 
provision  therefor,  though  Ciivil  Cmle,  g  3SS. 
provides  that,  for  tbe  satisfaction  of  a  judg- 
ment ajcaiust  a  corporatior  authorized  to  re- 
ceive tollR,  its  franchise,  and  all  its  rights 
and  privileges,  may  be  It^vied  on  and  sold  un- 
der execution,  In  the  same  manner  as  any  other 
property. 

a.  A  provision  in  a  judKment,  and  in  the 
writ  tlieroon,  requiriiig  defendant  "to  deliver 
the  poBse^ision  of  said  francliise  to  collect  the 
toils  on  the  •  •  •  toll  road."  and  "the  pos- 
session of  nil  property  necessary  for  the  exer- 
cise of  the  powers  and  the  receipt  of  the  pro- 
ceeds" thereof,  is  not  su»ceptible  of  executicu, 
and  too  indefinite  to  constitute  a  determination 
of  the  rights  of  the  parties. 
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Department  1.  Appeal  from  superlo"  court. 
Mono  county;  W.  H.  Virden,  Judge. 

AppbcatlCBi  by  S.  W.  Gregory  tor  a  writ  of 
mamiamus  to  eomp^  H.  C.  Blanchard  to  let 
petltttxier  into  tbe  possessfon  of  the  franchise 
to  (Xdlect  toll  on  the  Bodle  &  State  Line  Toll 
Road,  and  of  all  proper^  necessary  for  the 
f-xercise  of  the  powers  and  the  receipts  of  the 
proceeds  thereof.  From  an  order  granting 
the  writ,  defendant  &ppeal&  Reversed. 

Charles  C  Hayes,  tor  appellant  F.  F, 
Willord.  (Richard  S.  Miner,  of  counsel.)  for 

respoDdent 

HARRISON,  J.  A  judgment  was  rendered 
against  the  appellant  In  the  Justice's  court 
of  Bodle  township,  In  Mono  county,  on  the 
Slst  day  of  December,  1888,  and  an  execution 
thereon  was  Issued  out  of  sold  court  on  the 
27th  day  of  November,  1801.  By  virtue  of 
this  execution  the  sherlflF  of  Mono  county, 
on  the  30th  day  of  November,  1801,  levied 
upon  "the  franchise  to  collect  toll,  and  all 
the  rights  and  privileges  thereunder,  or  be- 
longing thereto,  of  the  said  H.  O.  Blanch- 
ard," on  a  certain  toll  road,  and  on  the  14th 
of  January,  1802,  sold  the  same  to  the  plain- 
tiff, and  executed  to  him  a  certificate  of  auch 
sale.  Thereupon  the  plaintiff  notified  the  de- 
fendant of  such  purchase,  and  demanded  to 
be  let  into  the  possession  thereof,  and  upon 
bis  refusal  made  an  application  to  the  supe- 
rior court  ot  Mono  county  for  a  writ  of  man- 
date commanding  bim  "to  let  the  petitioner, 
S.  W.  Gregory,  immediately  Into  the  imsses- 
alon  ctf  Bald  franchise,  and  of  all  property 
necessary  for  the  exercise  of  the  pow«c8  and 
the  receipts  of  the  proceeds  thereof."  After 
a  hearing  upon  the  application  the  court 
granted  the  writ,  and  the  defendant  has  ap- 
pealed to  this  court 

1.  The  8u|>erlor  court  waa  not  authorized 
to  Issue  a  writ  of  mandate  In  aid  of  the  exe- 
cution of  the  Judgment  rendered  In  the  Jus- 
tice's court  For  the  purp(»e  of  a  complete 
executlMi  of  a  Judgment,  resort  should  be 
had  to  the  court  In  which  die  Judgment  was 
rendered.  If  for  that  purpose  It  la  necesaary 
to  place  the  purdiaser  In  possession  of  the 
property  by  virtue  of  the  Judgment  u 
In  the  case  of  a  purchaser  at  a  aala  under 
ttie  foredosure  of  a  mortgage,  any  writ  or 
process  tor  that  purpose  must  be  Issned  by 
the  court  la  wl^ch  the  action  la  pending.  If 
reaort  is  had  to  another  tribunal  for  the  pur- 
pose of  Mifordng  the  rights  acquired  Iqr  such 
punduae.  It  must  be  by  an  action  In  that 
conrt  and  not  by  a  summary  proceeding. 
The  purchaser  of  property  at  a  sheriff'a  sole 
has  no  greater  right  to  a  writ  of  man- 
date to  comp^  Its  delivery  by  the  Judgment 
debtor  tltnn  has  a  purchaser  at  any  other 
sale.  The  plaintiff  herein  baa  no  greater 
right  to  the  writ  by  reason  of  the  fact  that 
he  bought  the  franchise  at  a  sale  under  an 
execution  upon  the  Judgment  than  he  would 
have  bad  If  he  had  bought  It  at  public  auc- 
tliHi,  or  upon  a  direct  dealing  with  the  do- 


fendant  and,  upon  a  demand  therefor,  had 
been  refused  its  possession.  Hie  writ  Is 
never  employed  for  the  purpose  of  trying 
title  to  property,  whether  the  property  be 
the  right  to  land,  or  to  an  office,  or  to  a  fran- 
chise. 

2.  A  franchise  Is  merely  a  privilege,  and  is 
not  the  subject  of  sale  and  transfer  without 
the  consent  of  the  authority  by  which  it 
was  granted.  "The  persons  to  whom  such 
privileges  are  granted  hold  them  in  personal 
trust  and  therefore  they  cannot  be  trans- 
ferred by  forced  sale,  (Munroe  v.  Thomas,  5 
CaL  470;  Thomas  T.  Armstrong,  7  CaL  286.) 
nor  by  voluntary  assignment,  unless  by  the 
permission  of  government,  and  evm  then.  If 
a  special  mode  of  transfer  is  pointed  out 
that  mode  must  be  followed,"  (Wood  v. 
Turnpike  Co.,  24  Cal.  4S7;  People  r.  Duncan. 
41  CaL  509.)  In  the  absence  a  statutwy 
provision  therefor,  a  franchise  cannot  be 
levied  on  or  sold  under  execution.  Freem. 
Ex'ns,  I  170;  Stewart  v.  Jones,  40  Mo.  140; 
Gue  V.  Canal  Co.,  24  How.  2«3.  Whenever 
such  a  provision  exists,  the  extent  as  well  as 
the  mode  of  such  levy  and  sale  are  limited 
thereby.  SecUon  388  of  the  Civil  0>de  pro- 
videa  that  "for  the  satlsfbctlon  of  any  Judg- 
ment against  a  corporation  authorized  to  re- 
ceive tolls.  Its  franchise,  and  all  the  rights 
and  privileges  thereof,  may  be  levied  upon 
and  sold  under  executlm,  in  the  same  man- 
ner, and  with  like  effect  oa  any  other  prop- 
erty." This  prorlslm  Is,  by  Its  terms,  limit* 
ed  tx»  a  sale  of  the  franchise  held  by  a 
"corporation"  against  whom  Uie  Judgm»t 
has  been  rendered,  and  w»  hare*  not  been 
referred  to  any  other  provlslm  of  the  Codes 
suspending  or  changing  the  rule  declared  In 
the  above  cases.  Section  523  of  tiie  GItH 
Code,  referred  to  by  the  respcmdent  mokes 
cnly  the  provisions  of  the  title  In  whidi  Oiat 
section  la  found  applicable  to  Individuals  aa 
well  aa  ccKrptHutlons,  and  has  no  reference  to 
the  transfer  of  a  franchise.  That  title  (title 
St  pt  4)  purporta  to  define  certain  rl^ta  and 
obligations  of  the  owners  ot  wagon  roads: 
and  this  section  makes  those  rtghtt  and  obU- 
gatiau  applicable  to  all  such  owners,  wheth- 
er they  be  Individuals  or  corporatlona  Sim- 
ilar provisions  ore  found  with  reference  to 
the  titles  In  whttA  they  are  placed  In  sections 
511,  fiSl,  CIvU  Cod&  Neither  of  these  sec- 
tions, however,  or  of  the  titles  In  which  they 
are  found,  refers  in  any  respect  to  the  assign- 
ment or  other  disposition  of  the  francblso 
therrin  referred  to.  It  tollowB,  tb«^ore. 
that  the  plaintiff  did  not,  by  virtue  of  tbi> 
sale  under  the  execution,  acquire  the  right 
to  exercise  the  franchise  held  by  the  d^end 
ant 

3.  Innsmudi  as  a  frandilae  la  (mly  a  privl 
lege,  and  is  not  capable  ot  manual  delivery, 
the  provision  In  the  Judgment,  aa  well  as  In 
the  writ  thereon,  requiring  the  defendant  "to 
deliver  the  possession  of  said  franchise  to  col- 
lect the  tolls  on  the  Bodle  and  State  Line 
Toll  Road,"  la  not  susceptible  <tf  execution. 
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The  further  provlslOTi  tticreln,  that  he  de- 
liver to  the  plaintiff  "tike  ponessloa  of  all 
pn^rty  neceasary  for  the  exercise  of  the 
powers  and  the  receipt  of  the  proceeds  of 
said  francbhw,"  la  too  indefinite  to  consti- 
tute a  determination  of  the  il^ts  ct  the  par^ 
ties.  The  court  should  determine  what  prop* 
etiy  la  "neoessory"  toe  the  exerciae  ot  those 
powers,  and  not  leave  It  to  the  arbitrament 
of  the  d^endaut  The  plaintiff,  moreoT», 
did  not  claim  to  liaTe  pordiased  at  the  «ce- 
catlon.  qale  anjthlngr  but  the  **frandiise/' 
with  its  rights  and  prlvUesea,  and,  even  If 
the  fcanchlse  had  been  subject  .to  a  sale  un- 
der that  jodgmrait,  the  pnnAasA  in  any  aidt- 
able  proceeding  for  Its  recovery  must  have 
been  limited  to  fliat  whldi  he  hod  purchased; 
but,  if  It  could  be  established  tiiat  the  ri^ts 
and  prlTlleses  Inddent  to  the  franchise  In- 
cluded any  articles  of  jnvperty,  such  proper^ 
ty  should  have  been  designated  In  the  judg- 
ment, and  not  left  to  be  the  matter  of  a  future 
inrestl^Uon  upon  the  question  whether  the 
writ  had  been  complied  with.  The  Judgment 
and  order  are  reversed. 

We  ctmcur.  PATERSON,  J.;  OAR- 
OUTTB»  J. 

(3  Cal.  Uorep.  879) 
mSBERD  T.  MELLVILLB.   {No.  16,001.) 
(Supreme  Coart  of  California.    Blay  20,  1893.) 
Hi  OH  WATft— Dedication  — E  vi  dekcb. 

1.  In  an  actioa  for  trespass,  where  defend- 
ant allegas  that  the  land  entered  on  was  a  pub- 
lic highway,  it  appeared  that  the  line  of  the 
road  for  nearly  its  whole  length  had  been 
changed  from  time  to  time  by  the  owner  of 
the  land;  that  during  all  the  time  the  public 
had  been  permitted  tp  nae  the  road  it  ha<f 
been  barred  by  several  gates,  to  be  opened  and 
closed  by  persons  passing  over  It;  that  for  12 
years  do  work  had  been  done  or  pnbllc  money 
expended  thereon  by  the  road  overseers;  and 
it  did  not  appear  that  there  had  been  before 
tliat  time.  Udd,  that  the  road  had  not  tie- 
conie  a  highway  by  dedication. 

2.  A  question,  "For  the  last  10  or  15 
years,  bow  many  people  have  used  that  road 
or  traveled  It?"— was  properly  excluded,  since 
its  answer  would  not  have  shown  an  inten- 
tion of  the  owners  to  dedicate  the  road  to  the 
public 

Gommissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino 
county;  Robert  McGarvey,  Judge. 

Action  by  Elizabeth  A.  Hibberd  against 
Charles  A  Mellvllle  to  recover  damagies  for 
an  alleged  trespass.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

J.  A.  Cooper,  fbr  appellant  T.  Jj.  Caroth- 
ers,  for  respondent 

BEI^CHER,  C.  This  is  an  action  to  re- 
cover damages  for  trespasses  alleged  to  have 
been  committed  by  the  defendant  in  entering 
upon  the  land  of  plaintiff,  riding  ovier  and 
across  the  same,  and  cutting  down  a  gate 
thereon.  The  defense  set  up  In  the  answer 
and  relied  upon  at  the  trial  waa  that  the 
fate  cut  down  was  upon  a  road  which  had 
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become  a  public  highway  by  dedication,  and 
user  by  the  public  for  more  than  15  years. 
The  complaint  alleged  that  the  plnlutlff  had 
been  damaged  by  the  trespasses  contplalned 
of  In  the  sum  of  $32S.  but  the  court  found 
that  she  was  damaged  by  the  cutting  of  the 
gate  only,  and  In  the  sum  of  $5,  for  which 
sum,  ^th  c(»ts,  Judgment  was  given  In  her 
favOT.  The  d^nduit  moved  for  a  new 
trhil,  which  was  denied,  jud  has  appealed' 
from  the  Judgment  and  order. 

The  pitodpol  questton  presented  for  de* 
cl^n  Is  as  to  whether  or  not  there  was  a 
public  highway  extending  across  plaintiff's 
land,  and  over  which  the  defendant  had  a 
rlE^t  to  traveL  It  Is  not  pretended  that  the 
road  waa  ever  laid  out  or  established  as  a 
hl^way  undier  the  provtstona  of  the  Code, 
and  the  only  question  Is,  had  It  been  dedl-' 
cated  by  Uie  owners  ot  the  land,  and  acce;^ 
ed  and  used  the  pnbllc  so  as  to  eonatitnta' 
It  a  pubUc  ht^way?  The  flndtaigs  of  the 
court  are  very  full,  covering  all  the  pro- 
bative as  wen  as  the  ultimate  tacts,  and 
so  Car  as  they  need  be  stated  are  as  follows; 
"That  tin  ^alnttff  and  her  predecessors  in 
title  have  pennltted  Ihe  defendant  and  his 
n^^lxws  *  *  *  to  pass  over  tiie  land  of 
plaintiff.  *  •  •  While  they  have  beai  so 
traveHiv  over  the  said  land  of  tiie  plaintiff 
for  more  than  twenty  years  without  any  ex- 
press understanding  between  the  public  and 
the  plaintiff  or  her  predecessors,  the  route 
has  never  been  confined  to  <nie  place  Cor  any 
considerable  length  of  time,  and  has  always 
been  under  the  control  of  tiie  plaintiff  and 
her  predecessors  In  title,  and  haa  been 
changed  by  bar  and  them  at  their  pleasure; 
and  there  have  during  all  of  said  time  been 
gates  kept  up  by  the  plaintiff  and  her  said 
predecessors  <m  the  route  or  routes  travded 
across  the  land  of  plaintiff,  and  at  the  time 
of  the  commencement  of  this  action,  and  on 
the  said  22d  day  of  April,  1891.  (tiie  day 
the  gate  was  cut  down  by  defendant,)  there 
were,  and  are  now,  five  gates  maintained 
by  the  plaintiff  on  the  said  route  so  traveled 
by  the  defendant  and  others.  From  sidd 
dwelling  of  plaintiff  to  the  north  side  of  her 
lands  she  has  a  lane,  across  which  she  has 
three  of  said  gates,  and  between  two  of 
them  the  lane  widens  out,  so  that  plaintiff 
uses  the  space  between  them  as  a  corral, 
and  what  travel  passes  over  said  road  passes 
through  said  corral.  That  plaintiff  and  none 
of  her  predecessors  In  interest  in  said  land 
ever  intended  to  dedicate  a  right  of  way 
to  the  public  across  said  land,  and  they,  or 
neither  of  them,  have  ever  so  dedicated  to 
the  public  such  right  of  way.  That  the  road 
claimed  by  the  defendant  to  be  a  public 
highway  across  the  lands  of  the  plaintiff 
has  never  been  accepted  by  the  public  as  a 
public  road,  and  the  road  overseers  of  the 
road  district  in  which  the  said  lands  are 
situated  have  not  for  a  period  of  eleven 
years  next  prior  to  the  trial  of  this  action, 
or  at  any  other  time,  caused  any  work  to 
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be  done  thereon,  or  any  public  money  to 
be  expended  thereon,  and  have  never  In  any 
way  exerdsed  any  acts  of  control  or  Ju- 
risdiction over  the  same."  Appellant  con- 
tends that  these  findings  were  not  Juatifled 
by  the  evidence,  and  this  la  the  main  pdnt 
relied  on  for  a  reversal. 

"The  vital  principle  of  dedication  is  the 
Intration  to  dedicate,  and  whenever  this  is 
uneqoivocnlly  manifested,  the  dedication,  so 
far  as  the  owner  of  the  soil  Is  concerned, 
has  been  made.  *  *  *  If  accepted  and 
used  by  the  public  in  the  manner  intended, 
the  dedication  is  compliete,  precluding  the 
owner  and  all  claiming  in  his  right  from  as- 
serting any  ownership  inconsistent  with  such 
use.  Dedication,  therefore,  Is  a  conclusion 
of  fact  to  be  drawn  by  the  jury  from  the  cir- 
cumstances of  each  parttcular  case."  But 
"dedication  Is  never  to  be  presumed  with- 
out evidence  of  an  unequivocal  intention  on 
the  part  of  the  owner.*'  Harding  v.  Jasper, 
14  Cal.  648;  Qulnn  v.  Anderson,  70  Cal.  456. 
U  Pac.  Rep.  740;  Ang.  &  D.  Hlghw.  $|  142, 
147.  In  this  ease  it  was  clearly  proved  that 
the  line  of  the  road  for  nearly  Its  whole 
length  bad  been  changed  from  time  to  time 
l^  the  owners  of  the  land,  and  that  for  about 
1^  years  before  the  trial  no  work  bad  ever 
been  done  on  the  road  by  the  road  overseers, 
and  no  public  money  expended  thereon.  As 
to  whether  any  work  had  been  done  on  It  by 
the  overseers,  or  money  expended  before 
that,  the  evidence  Is  dient.  And  speaking 
of  this  road  and  Its  changi's,  Robinson,  one 
of  plaintiff's  predecessors  in  interest,  testi- 
fied: "As  long  as  they  did  not  Interfere 
with  me  they  could  use  It.  If  it  had  Inter- 
fered with  me  I  would  have  raised  an  objec- 
tion. I  did  not  intend  at  the  time  to  part 
with  the  title  to  the  land,  or  give  a  perma- 
nent road  there,"  It  was  also  proved  wltli- 
out  contradiction  that  during  all  the  time 
the  owners  had  permitted  ttie  road  to  be 
used  by  the  public  It  had  been  barred  by 
several  gates  to  be  opened  and  closed  by 
persons  passing  over  it;  and,  as  said  In 
Qulnn  V.  Anderson,  supra,  tills.  In  the  ab- 
sence of  a  statute  providing  that  such  gates 
may  be  malntalued  on  a  public  highway, 
"has  always  been  considered  strong  evidence 
In  support  of  a  mere  license  to  the  public 
to  pass  over  the  designated  way,  and  In 
rebuttal  of  a  dedication  to  public  use."  See, 
also,  Smfthers  v.  Fitch,  82  Cal.  153,  22  Pac. 
Rep.  035,  where  this  language  is  quoted  and 
approved.  Looking,  then,  at  all  the  evidcnco 
In  the  light  of  the  authorities  alwve  quoted,  we 
do  not  think  it  can  be  said  that  the  owners 
ot  tbic  land  ever  manifested  an  unequivocal 
Intention  to  dedicate  the  road  In  question  to 
the  use  of  the  pubhc;  and  It  must  follow, 
therefore,  that  the  Judgment  cannot  be  re- 
versed for  want  of  evidence  to  Justify  the 
findings. 

The  point  Is  also  made  that  the  conrt 
erred  In  sustaining:  objections  to  certain  evi- 
dence offered  by  defendant,  but  we  see  no 


material  error  In  the  rulings  complained  of. 
Counsel  asked  the  witness  Adams:  "Since 
1870,  for  the  last  ten  or  fifteen  years,  how 
many  people  have  used  that  road,  or  traveled 
It?"  The  question  was  clearly  immaterial, 
for  the  reason  that  the  answer,  If  given, 
would  not  have  shown  or  tended  to  show  an 
intention  on  the  part  of  the  owners  to  dedi- 
cate the  road  to  the  public.  Besides,  it  had 
already  appeared  In  the  testimony  that  the 
number  was  "three  or  four  families."  Coun- 
sel also  asked  the  witness  Ledford:  "Did 
Mr.  Kelso  tell  you,  in  that  conversation 
about  raising  money  to  make  a  better  grade 
from  bis  house  to  the  county  road,  that  the 
dtlzena  helped  him?"  One  of  the  grounds 
of  objection  to  the  question  was  that  it  was 
leading,  and  that  It  was  so  is  evident.  The 
objection  was  therefore  properly  sustained. 
We  advise  that  the  Jndgmrat  4nd  order  be 
affirmed. 

We  concur:  VANCLIEF,  C;  SBARLS.  C. 

PER  CURIAM.  For  the  reasons  fdven  hi 
the  foregoing  oi^on  the  Judgment  and  oxAer 
are  offlnned. 

(9S  Cal.  2SB) 
PKOFLE  V.  SANSOME.    (No.  20,943.) 
(Supreme  Court  of  California.    May  11,  1893.) 

OkIMINAL  La.W— Kb^M AKKa  '.>»  CoUNSb:L — I'BKUIHI- 
NAHY  HkaKISG— NkW  TRtAL. — ISSTRUCTIOXS. 

1.  Where  oo  a  criminal  trial  the  prosecut- 
ing attorney  impropcrl7  comments  on  defend- 
ant's failure  to  testify,  and  after  a  verdict 
against  defendant  he  moves  for  a  new  trial, 
and  fails  to  make  the  misconduct  of  the  prose- 
ctiting  attorney  one  of  the  grounds  of  aoch  mo- 
tion, the  objection  thereto  will  be  regarded  u 
waived. 

2.  After  the  BubmissioD  of  a  criminal  case 
to  the  jury,  the  officer  in  charge  took  the  juiy- 
men  to  ati  hotel  for  dinner,  and  two  of  them 
drank  iDtoxicatlug  liquor,  but  not  sufficient  to 
nffect  tliemi  Hdd  not  to  constitute  miscon- 
duct wbicb  would  warrant  the  reversal  of  the 
judgment. 

a.  Uuder  Code  Civil  Proc.  1  105.  provid- 
ing that  a  justice  of  the  peace  may  bold  the 
court  of  any  other  justice  of  the  peace  in  the 
t>ame  county,  where  a  complaint  for  burglary  Is 
filed  with  a  justice  of. the  peace,  any  other 
justice  of  the  peace  In  the  same  county  has 
jurisdiction  to  hear  the  preliminary  examina- 
tion thereon,  if  reniiested  so  to  do  by  the  jus- 
tice before  whom  tne  complaint  wan  filed. 

-  4.  Where  the  jury  has  been  fully  inJitruct- 
ed  as  to  the  weight  and  effect  of  the  testimony 
of  an  accomplice,  it  la  not  error  to  refuse  to 
c-barKe  that,  if  defendant  committed  the  crime, 
a  certain  witness  was  an  accomplice,  as  this 
would  be  a  charge  "with  respect  ta  matters  of 
fact." 

Department  2.  Appeal  from  superior  court. 
Placer  county;  J.  E.  Prewett,  Judge. 
One  Sansome  was  convicted  of  bursty. 

and  appeals.  Afllrmed. 

L.  L.  Chamberlain,  for  appellant  Atty. 
Den.  Hart  and  A.  K.  Robinson,  tor  the  Peo- 
ple. 

PBR  CURIAM.  The  defendant  was 
charged  by  Information  with  the  crime  of 
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borglAry.  committed  at  Iowa  Hill,  In  the 
comity  of  Plac«,  on  the  10th  day  of  May. 
1891.  He  was  arralgoed,  and  pleaded  not 
guilty  to  the  chai^.  At  the  trial,  wttnesaea 
were  called  and  examined  by  tiie  people 
and  by  defmdant,  but  the  latter  did  not 
take  the  atand  and  testify  In  bis  own  be- 
half. At  the  eonclnalcm  of  the  e^dencfe  the 
district  attorney  made  an  opening  argument 
to  the  Jury.  sp«dclng  about  30  minutes.  !>»• 
fendant's  counsel  tiien  declined  to  make  any 
argument  at  aSL  The  court  thereupon  tn- 
stnieted  the  Jury,  and  they  retired  to  d^b- 
enite  npon  th^  Terdlct  Wlthtai  a  reason- 
able time  the  Jury  returned  and  presented 
to  the  court  their  verdict.  flntUng  the  deftad- 
ant  guUty  of  burglary  hi  the  second  degree. 
Time  was  then  fixed  for  pronouncing  Judg- 
ment, and,  when  that  time  arrtred,  counsel 
for  defendant  moved  the  court  In  arrest  of 
Judgment  and  for  a  new  trial,  but  upon 
what  grounds  does  not  appear  from  the  rec- 
ord, except  that  In  support  thereof  he  pre- 
sented, read,  and  filed  five  affidavits  to  show 
misconduct  on  the  part  of  certain  Jurors. 
The  time  for  passing  sentence  waa  then,  on 
motion  of  the  district  attorney,  postponed  to 
give  him  time  to  procure  and  file  counter 
affidavits,  and,  within  the  time  allowed,  coun- 
ter affldavlts  of  nine  of  the  Jurors  were  filed. 
The  court  subsequently  detied  both  motions, 
and  stated,  as  one  of  the  reasons  for  doing 
80,  that  at  the  time  the  motion  for  new  trial 
was  submitted  the  court  called  npon  and 
requested  the  attorney  for  defendant  to  des- 
ignate and  draw  the  attention  of  the  court 
to  any  errors  alleged  to  have  been  commit- 
ted, and  to  the  particulars  wherein  he  claimed 
that  the  evidence  was  Insufficient,  and  that 
the  request  was  not  compiled  with,  or  at- 
tempted to  be  compiled  with.  The  court 
.  thea  entered  Judgment  that  the  defendant 
be  pnnlshed  by  bdng  Imprisoned  in  the  state 
prison  for  the  terra  of  nine  years.  Prom 
this  Judgment,  and  the  order  denying  his 
motion  for  new  trial  and  his  motion  in  ar- 
rest of  Judgment,  the  defendant  appeals. 
The  principal  grounds  presented  and  reiled 
npon  for  a  reversal  of  the  Judgment  are  as 
follows: 

1.  Willie  the  district  attorney  was  making 
his  opening  speech  to  the  Jury,  he  remarked : 
"True,  we  have  not  shown  that  defendant 
was  in  the  Immediate  vicinity  of  Iowa  BUI 
about  the  time  of  the  burglary,  but  Mr.  Con- 
roy  has  testified  that  he  believes  he  saw  this 
defendant  in  the  town  of  Auburn  on  the  30th 
of  April,  1891,  ten  days  before  the  alleged 
burglary;  and  I  say  to  you,  gentlemen,  the 
defendant  was  there,  and  committed  this  of- 
fense, or  why  does  he  not  go  upon  the  stand 
like  a  .man,  and  tell  where  he  was?"  The 
record  shows  that  tlie  attorney  for  defendant 
at  once  "Interrupted  the  district  attorney, 
and  objected  to  any  argument  being  made 
upon  the  failure  of  defendant  to  take  the 
stand  and  testify  In  his  own  behalf;"  and 
the  "court  thereupon  Instructed  the  district 


attorney  that  this  was  not  a  le^tlmate  argu- 
ment, and  Instnuted  the  Jury  that  th^  were 
not  to  consldw  the  rema^  made  by  the  dis- 
trict attorney  upon  the  failure  ot  the  defend- 
ant to  take  the  stand  in  determining  their 
verdict;"  and  **the  district  attomegr  thereup- 
on. In  a  few  words,  proceeded  to  assert  to 
the  Jury  that  the  ruling  of  the  court  was  cor* 
rect;  and  the  court  thereupon  suggested  that 
there  be  no  further  reCocmee,  whether  ^vor- 
able  or  unfavorable,  to  the  matter,  and  the 
district  attorney  did  not  further  refer  to  It" 
It  Is  argued  that  these  remarks  of  the  dis- 
trict attorney,  notwithstanding  the  ruling  of 
the  court,  constituted  "error  prejudichil  to 
the  defendant,  and  snffictent  to  reverse  the 
Judgment."  The  Penal  Code  provides  that  a 
defendant  in  a  criminal  action  or  proceeding 
cannot  be  comp^ed  to  be  a  witness  against 
himself,  and  '"biB  neglect  or  refusal  to  be  a 
witness  cannot  In  any  manner  prejudice  him. 
nor  l>e  used  against  lilm,  on  the  trial  or  pro. 
ceeding."  Section  1323.  It  is  clear.  In  view 
of  this  plain  provision  of  the  statute,  that 
the  district  attorney  had  no  right  to  make 
the  remarks  complained  of,  and  It  Is  to  be 
regretted  that  prosecuting  officers,  In  their 
seal  to  intKure  emvlctions,  so  often  forget 
that  they  are  under  as  much  obligation  to 
give  one  accused  of  crime  a  fair  and  Impar- 
ial  trial  as  Is  the  Judge  upon  the  bench.  But 
yhlle  the  remarks  were  not  legitimate  or 
proper  argument,  still  It  hardly  seemd  possi- 
ble that  intelligent  Jurors  could  have  t>een 
Infiuenced  by  them  to  the  prejudice  of  the 
defendant,  a  'ter  th^  were  Instructed  by  the 
court  that  they  were  not  to  consider  tfiem  in 
making  up  their  venllct.  Conceding,  how- 
ever, that  they  constituted  error,  still  it  waa 
an  error  that  could  only  be  availed  of  by  a 
motion  for  a  new  trial;  and  the  question  is, 
can  the  defendant,  upon  the  record  presented 
here,  be  hea^  to  complain  of  that  error?  A 
motion  for  new  trial  In  a  criminal  case  may 
be,  and  ordinarily  is,  made  viva  voce,  and  If 
it  is  denied,  and  the  defendant  wishes  to  ap- 
peal, a  bill  of  exceptions  may  then  be  pre- 
pared, setting  forth  so  much  of  the  evidence 
and  the  rulings  as  are  r^ed  upon  to  show 
eiTor;  but  In  making  such  a  motion  the 
grounds  relied  upon  should  be  stated,  and 
the  attention  of  the  court  called  to  them  at 
the  time,  and  the  bill  of  exceptions  should 
show  that  such  was  the  fact,  or  the  order 
will  not  be  reviewed  on  appeaL  This  Is  a 
well-settled  rule,  where  a  motion  in  arrest  of 
Judgment  1ms  been  made  and  denied  in  a 
criminal  ease,  (People  v.  Dicic,  37  Cal.  277.) 
and  also  where  a  motion  for  nonsuit  has 
been  made  and  denied  In  a  dvll  case,  (Coffey 
V.  Greenfield,  62  Cal.  602;  Shaln  v.  Forbes, 
82  Cal.  577,  23  Pac.  Rep.  198;)  and  we  think 
It  equally  applicable  to  a  motion  for  new 
trial  in  a  criminal  case.  Here  the  bill  of  ex- 
ceptions falls  entirely  to  show  that  the  al- 
leged error  under  review  was  stated  as  a 
ground  of  the  motion  for  new  trial,  or  that 
the  attention  of  the  court  beluw  was  In  any 
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way  called  to  it,  and  It  must  therefore  be  re- 
garded as  waived. 

2.  The  affidavits  read  by  defendant  at  the 
time  his  motion  for  new  trial  was  made 
were  to  the  effect  that  the  case  was  submit- 
ted to  the  iury  at  about  11:50  A.  M..  and  that 
at  1 :10  P.  M.,  before  they  had  agreed  npon  a 
verdict,  they  were  taken  by  the  officer  In 
charge  of  them  to  an  hotel  for  dinner,  and 
that,  before  eating,  four  of  the  jurors  took 
drinks  of  whisky  at  the  bar  of  the  hotel.  In 
the  cotmter  affidavits  two  of  the  jurors  ad- 
mitted that,  at  the  time  and  place  named, 
they  each  "took  one  small  driiUc  of  liquor," 
but  denied  that  they  were  drunk  or  Intoxi- 
cated or  in  any  way  affected  thereby.  The 
other  two  Jurors  named  denied  tliat  they 
drank  any  Intoxicating  liquor  at  ail,  and 
each  of  the  nine  counter  affidavits  denied 
that  any  of  the  jurors  appeared  to  be  under 
the  influence  of  liquor  while  the  case  was 
pending  before  them.  It  Is  argued  that  the 
admitted  Indulgence  in  iutoxicattng  liquor  by 
two  of  the  jurors  constituted  misconduct  on 
the  part  of  the  jury,  sufficient  to  reverse  the 
judgment.  We  do  not  think  this  position  can 
be  maintained.  If  the  two  Jurors  who  drank 
a  little  liquor  were  not  affected  by  It.  and,  in 
view  of  the  conflicting  affidavits  and  the  ac- 
tion of  the  court  below.  It  must  be  assumed 
that  they  were  not,  then  it  would  seem  that 
ndther  law  nor  sound  reason  would  require 
the  judgment  to  be  reversed  on  this 'ground. 
People  T.  Deegan,  88  GaL  602,  26  Pac.  Bep. 
500. 

3.  When  the  defendant  was  called  upon  to 
plead  to  the  information,  he  moved  the  court 
to  set  It  aside  upon  the  ground,  among  oth- 
ers, that  he  was  examined  and  held  to  an- 
swer by  a  magistrate  other  than  the  one  be- 
fore whom  the  complaint  was  filed,  and  who 
issued  the  warrant  for  his  arrest.  The  mo- 
tion was  denied,  and  an  exception  reserved. 
The  record  shows  that  the  complaint  was 
filed  before  J.  F.  Macey,  a  justice  of  the 
peace  in  and  for  township  No.  7,  In  Placer 
county,  and  a  warrant  was  then  Issued,  and 
under  It  defendant  was  arrested  and  brought 
before  the  said  Justice;  that  a  time  was  then 
fixed  for  the  examinalion,  and,  at  the  time 
appointed,  the  defendant  appeared  in  person 
and  by  his  attorney,  and  the  people  by  the 
district  attorney;  that  Justice  Macey  then 
stated  that  he  was  too  111  to  proceed  with  the 
examlnattoD,  and  thereupon  he  stibstltuted 
Amos  Stevens,  a  Justice  of  the  peace  of 
township  No.  4,  In  said  county,  to  act  as  com- 
mitting magistrate  in  his  place;  that  defend- 
ant objected  to  any  one  hearing  the  prelim- 
inary lamination  except  the  one  before 
whom  the  complaint  was  sworn  to,  and  that, 
notwithstanding  the  objection,  Justice  Ste- 
Tens  proceeded  to  hold  the  examination,  and, 
after  hearing  the  evidence,  held  the  defend- 
ant to  answer  before  the  superior  comrt  of 
the  county.  It  la  argued  that  there  Is  no  pro- 
Tlston  of  law  authorizing  one  justice  sud- 
denly to  call  In  another  Justice  from  a  dl£fer- 
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ent  township  to  continue  or  conclude  a  pre- 
liminary examination,  and  hence  tlmt  the  ex- 
amination was  not  properly  held,  and  the  In- 
'formation  should  have  been  set  aside.  A 
sufficient  answer  to  this  point  is  found  in 
section  105  of  the  Ck>de  of  Civil  Procedure, 
which  provides:  "A  Justice  of  the  peace  of 
any  township  may  hold  the  court  of  any  oth- 
er Justice  of  the  peace  of  the  same  cotmty, 
at  his  request,  and  while  so  acting  shall  he 
vested  with  the  power  of  the  justice  for 
whom  he  so  holds  court,"  etc. 

4.  It  is  urged  that  It  was  plain,  from  the 
testimony  of  the  witness  Kelley,  that  he  was 
an  accomplice  of  the  defendant.  If  defendant 
committed  the  crime  alleged,  and  the  court 
should  have  so  instructed  the  Jury.  But  the 
court  fully  and  property  Instructed  the  jury 
as  to  the  weight  and  effect  of  the  testimony 
of  an  accomplice,  and  to  have  gone  further, 
and  told  them  that  Kelley  was  an  accom- 
plice, would  have  been  clearly  a  charge 
"with  respect  to  matters  of  fact,"  which  Is 
not  allowed. 

6.  It  Is  also  urged  that  there  was  no  evi- 
dence to  connect  the  defendant  with  the  com- 
mission of  the  burglary  charged,  and  that, 
if  any  crime  was  proven  against  htm.  It  was 
that  of  having  In  his  possession  stolen  prop- 
er^, for  which  offense,  only,  he  should  have 
been  tried.  But  there  was  proof  that  a  bur- 
glary was  committed,  and  a  lance  number  of 
watches  and  other  things.  8nl>seqnently  found 
In  the  possession  of  defendant,  were  stolen. 
The  Instructions  to  the  jury  upon  this  and  aU 
the  oUier  points  were  qifite  full  and  clear, 
and  as  favorable  to  defendant  as  he  could 
properly  dalm  they  should  be.  The  judg- 
ment cannot,  thovfore,  be  reversed  on  this 
ground. 

6.  Numeroim  other  errors  are  specified  In 
the  bill  of  exceptions,  tmt  th^  are  not  par- 
ticularly referred  to  In  the  brief,  tium«^  It 
Is  said  none  of  them  are  waived,  and  "aU 
are  expressly  insisted  upon."  We  fall  to  find 
any  material  error  In  the  ruUngs  referred  to 
which  would  justify  a  reversaL  The  order 
denying  the  motion  in  arrest  of  Judgment 
was  not  appealable,  and  it  therefore  cannot 
be  considered  here.  People  v.  Majors,  65 
Gal.  100.  3  Pac  Rep.  401;  People  t.  Henry. 
77  GaL  446. 19  Pac  Rep.  83a  The  Judgment 
and  order  denying  a  new  trial  ore  affirmed. 


(98  Cftl.  323) 

BKKtL  V.  CLIFTON  et  al.    (No.  15.108.) 

(Supreme  Court  of  GaUfornla.    May  20,  1893.) 

Fromidsort  Note— Indorsbr  aitbr  Maturitt— 
LiABiLiTT— Demand  and  Notice  of  Nonpat- 

MBST. 

Ad  indOFBer  of  overdue  notes  la  not  lia- 
ble th»eon  in  the  absence  of  demnnd'On  the 
maker  within  a  reasonable  time  after  ttw  ln> 
doraement  and  notice  of  nonpayment. 

Department  2.  Appeal  from  superior  court, 
Mendocino  county;  Robert  McOarvey,  Judge. 

Action  by  Jamie  Beer  against  B.  Clifton, 
D.  EL  VPdll,  ai^  O.  E.  White  rat  a  promis- 
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mry  note,  In  which  defendants  pleaded  as 
an  of^t  plaintiff's  liability  to  defraidants 
Olfton  and  Weill  on  certain  notes  sold  and 
Indorsed  to  them.  Plaintiff  had  Jud^ent 
tot  part  of  her  claim  only,  and,  from  an  or- 
der granting  hw  motion  for  a  new  trial,  de- 
teidaiits  appeal.  Afflnued. 

James  W.  Oates,  'for  appellants.  T.  L. 
Carotbers,  Crittenden  Thornton,  and  F.  H. 
Merzbach,  for  respondent 

McFARLAKD,  J.  This  action  was  brought 
to  recover  f3,500,  with  Interest,  costs,  etc., 
npon  a  promissory  note  made  by  defendants 
to  plaintiff  on  March  29,  1890,  and  payable 
July  1.  1890.  The  Jury  returned  a  verdict 
for  plaintiff  for  otdy  $1^40.24,  and  plaintiff 
moved  for  a  new  trial  upon  the  grounds  of 
Insuffldency  of  the  evidence  to  Justify  the 
verdict,  that  the  verdict  Is  against  law,  and 
errors  of  law  occurring  at  the  trial,  etc.  The 
court  granted  a  motion  for  a  new  trial,  stat- 
ing In  its  order  that  the  motion  was  granted 
because  "the  first  and  third  instructions  of- 
fered by  defendants'  attorneys,  end  given, 
are  erroneous,  and  must  have  been  mislead- 
ing to  the  Jury."  The  defendants  appeal 
from  the  order  granting  a  new  trial. 

The  facts  necessary  to  be  stated  are  these: 
la  March,  1889,  the  plaintiff  was,  and  for 
several  years  before  that  had  been,  engaged 
In  the  business  of  keeping  a  country  store  at 
Covelo,  in  Mendocino  county.  The  defend- 
ant Weill  Is  her  nephew,  and  for  five  years 
prior  to  the  time  last  stated  had  been  her 
principal  cleric  and  assistant  In  said  business. 
On  March  18,  1889,  she  sold  said  business, 
tf^ther  with  certain  real  estate,  live  stock, 
and  choses  In  action,  to  the  defendants 
Weill  and  Clifton.  In  payment  for  the  prop- 
erty sold,  in  addition  to  certain  cash  pay- 
ments and  a  mortgage  for  $1,500  on  the 
real  property  sold,  they  gave  her  seven 
promissory  notes  for  $S00  each,  payable 
monthly  In  succesdon,  the  first  becoming 
dne  on  November  1,  1889.  These  notes  not 
having  been  paid  as  they  became  due.  and 
plaintiff  becoming  anxious  for  their  payment, 
a  little  over  a  year  afterwards,  to  vrit,  on 
March  29,  1890,  the  said  notes  were  taken 
up  by  the  giving  of  a  note  for  $3,500,  signed 
by  said  defendants  Weill  and  Cliftcm,  and 
also  by  the  defendant  George  £.  White, 
which  is  the  note  sued  on  In  this  present  ac- 
tion. Among  the  choses  In  action  sold  by 
plaintiff  to  Weill  and  Clifton  on  said  March 
18,  1889,  were  11  promissory  notes  which 
had  been  given  by  different  parties  to  plain- 
Off,  and  all  of  said  11  notes  were  at  the 
time  of  said  sale  overdue.  These  notes  were 
at  the  tijfie  of  said  sale,  and  being  overdue 
AS  afores^d.  Indorsed  by  said  plaintiff;  that 
is.  abe  wrote  ber  name  on  the  back  of  said 
notes.  Plaintiff  testified  that  she  delivered 
said  notes  to  Weill  and  Clifton  at  the  time 
of  the  sale  without  indorsement;  and  tlut 
about  two  weeks  afterwords  Weill  requested 


her  to  write  her  name  on  the  hadk,  saying 
that  he  could  not  collect  the  notes  unless 
she  did  80.  and  that  she  would  not  have  In- 
dorsed them  if  she  had  known  that  such  In- 
dorsement would  make  her  liable  in  any 
way  for  or  upon  sold  notes,  and  that  she 
sold  them  absolutely,  and  without  any  Inten- 
tion of  being  personally  liable  thereon.  But 
Weill  and  Clifton,  contended,  and  introduced 
evidence  to  the  point,  that  according  to  the 
terms  of  the  sale  they  were  to  collect  what- 
ever could  be  collected  on  said  11  notes,  and 
that  whatever  they  could  not  collect  after 
the  exercise  of  due  diligence  was  to  be  cred- 
ited upon  and  deducted  from  the  amount  doe 
from  them  to  plaintiff  upon  the  said  7  prom- 
issory notes  which  they  had  ^v^  her,  and 
consequently  to  be  credited  npon  the  $3,500 
note  sued  on,  which  was  g^ven  In  lieu  of  said 
7  notes,  as  aforesaid.  Under  these  circum- 
stances, it  was,  of  course,  material  and  im- 
portant for  the  Jury,  in  view  of  the  conflict- 
ing evidence,  to  know  what,  In  law,, was  the 
Uabill^  which  attached  to  plaintiff  upon  said 
11  notes  from  the  mere  fact  of  her  Indorse- 
ment of  them;  and  npon  this  point  the  said 
Instructions.  No.  1  and  No.  S,  are  as  follows: 
No.  1:  "If  you  find  from  the  evidence  In 
this  case  that  the  plotntlff  Indorsed  the 
eleven  promissory  notes  by  writing  her  name 
on  the  back  of  each,  and  that  nothing  was 
said  by  any  of  the  parties  when  she  did  so 
about  ber  liability  thereon  by  reason  of  In- 
dorsing them,  then  she  Is  liable,  and  you  will 
so  find  by  your  verdict,  unless  defendants 
failed  to  collect  the  notes,  or  any  of  them, 
through  their  own  negligence."  No.  3:  "The 
Indorsement  of  the  eleven  promissory  notes 
by  the  plaintiff  is  admitted,  and  by  that 
indorsement  she  made  herself  liable  for  their 
payment  Indortfng  them  as  etie  did  makes 
her  llaUe,  unless  there  was  at  the  time  a 
contract  between  her  and  Gilfton  and  Weill  - 
that  she  was  not  to  be  held  liable  thereon. 
The  burden  of  showing  such  a  contract  Is 
upon  her,  and  she  must  prove  It  to  your  sat- 
isfaction, from  all  the  evidence,  before  yon 
would  be  Justified  in  finding  that  she  is  not 
liable."  It  is  clear,  as  the  court  below  de- 
cided when  granting  a  new  trial,  that  these 
Instructions  were  erroneous.  They  are  some- 
what conflicting,  but  they  announce  the  doc- 
trine that  the  Indorser  of  a  note  after  its 
maturity  Is  absolutely  liable  thereon  with- 
out re^ird  to  any  right  to  have  a  demand 
made  upon  the  maker  and  notice  to  the  In- 
dorser on  nonpayment  This  Is  not  the  law. 
The  Indorser  of  an  overdue  note  has  as 
much  right  to  demand  and  notice  as  the 
indorser  of  a  note  before  maturity,  the  only 
difference  being  as  to  the  Ume  when  tho 
demand  and  notice  must  be  made  and  given. 
This  has  always  been  the  law  and  Is  stated 
In  aU  the  text-books.  In  Daniel,  N^.  Inst, 
par.  eil.  the  rule  is  stated  In  these  worda: 
"When  a  negotiable  Instrument  is  Indorsed 
after  maturity,  paymoit  must  be  demanded 
of  the  payer  within  a  reaaooable  time,  and 
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notice  tn  the  event  of  a  refasal,  given  to  the 
indorser,  In  order  to  charge  him.  It  re- 
garded as  equivalent  to  one  payable  on  de- 
mand." This  court  has  had  occasion  to  so 
announce  the  law,  e.  g.  Beebe  r.  Brooks. 
12  CaL  310;  Thompson  t.  WUUams,  14  Cal. 
162;  Keyes  t.  Fenstennaker,  24  CaL'  32&. 
Hee,  also,  McKewer  t.  Kirtland,  33  Iowa, 
3ol;  Colt  T.  Barnard,  18  Pick.  260;  Swartz 
V.  Redfleld,  13  Kan.  550;  light  t.  Kingsbury, 
50  Mo.  S31;  Bcfert  t.  Des  Goudres,  12  Amer. 
Dec.  609,  and  note;  Slmpaon  t.  Griffin,  9 
Johns.  131;  Leavltt  t.  Putnam,  8  N.  Y.  404. 
At  common  law  the  rule  Is  that,  In  case  of 
Indorsement  after  matnrt^,  flie  demand  and 
notice  must  be  within  a  reasonable  time; 
rcasonaUe  time  depending  upon  the  facta 
In  each  partlcalar  caa&  Section  8135  of  our 
Civil  Code  provides  that  Uie  apparent  ma- 
turity of  a  promlsBorr  note  payable  at  sight 
or  on  demand  is,  If  It  bear  Interest,  one  year 
after  Its  date;  or.  If  it  does  not  bear  Interest, 
six  moi\tbs  after  Its  date.  According  to  the 
above  quotation  from  Daidd,  an  Instrument 
Indorsed  after  maturity  "is  equivalent  to  one 
payable  on  demand."  In  Chit  BOl^  215,  It 
is  said  that  Indordi^  a  promissory  note  after 
maturity  Is  "equivalent  to  the.  act  of  draw- 
ing a  bill  at  right;**  and  in  Goodwin  r.  Dav- 
tmport,  47  Me.  118,  fbe  court  say:  "It  Is 
equivalent  to  a  note  on  demand,  dated  at  the 
time  of  the  transfer,  so  far  as  demand  and 
notice  are  concerned."  If  these  authorities 
be  correct,  th«i  it  tnle^t  be  safely  said  that, 
in  case  of  Indorsement  of  an  overdue  note, 
demand  and  notice  Aould  be  nude  and 
given  at  least  within  the  time  spedfled  In 
bald  section  3135  for  demand  and  notice  In 
rase  of  a  note  payable  on  demand;  and  there 
rjlght  be  cases  where  the  demand  and  no- 
tice should  be  within  a  much  shorter  time 
than  that  mentl<med  In  said  section  of  the 
Code.  In  the  case  at  bar,  however,  the  ques- 
tion of  reasonable  time  does  not  arise,  for 
the  Jury  were  erroneously  Instructed  that 
plaintiff  was  not  entitled  to  any  demand 
and  notice  whatever.  In  fact,  no  noHce  was 
^ven  until  July  8.  1890,  and  the  notice  did 
not  state  the  date  of  the  demand.  For  the 
reasons  above  given,  the  order  granting  a 
new  trial  should  be  affirmed,  for  we  see  noth- 
ing in  appellants'  point  that  said  erroneous 
Instructions  were  not  prejudicial  to  plalnUir. 
The  order  appealed  from  is  affirmed. 

We  concur:  FITZGERALD,  J.;  DB  HA- 
VEN. J. 

(98  Cal.  «> 

BUNtSON  V.  CENTRAL  PAC.  R.  CO,  (No. 
13.200.) 

(Snpreme  Court  of  Cnlifonila.    May  22,  1893.) 

Amendment  of  previous  order. 

For  report  of  dedslon  on  appeal,  see  32 
Tac.  Rep.  809. 

PER  CURIAM.  That  portion  of  the  order 
made  her^  March  30,  1803,  which  affirms 


the  Judgment  of  the  court  below,  having  been 
inadvertently  made,  inasmuch  as  there  was 
no  appeal  from  the  Judgment  pending  In 
ttds  court,  it  Is  hereby  directed  that  the  said 
order  be  ammded  so  that  It  will  read:  "The 
order  denying  the  plalntUf's  motion  for  a 
new  trial  Is  affirmed." 


(S  Cal.  Unrep.  7S0} 
LINK  V.  JARVIS.   (No.  18,045.) 
(Snpreme  Court  of  California.    June  3,  1803.) 
Ambndmbmt  uf  Fleadingb  —  Fork  or  Aorioir  — 

LlMITATIOK— InTE  KItaT. 

1.  Applications  to  amend  pleadings  are  ad* 
dressed  to  the  discretion  of  the  trial  court,  and 
should  be  allowed  at  any  stage  of  the  trial, 
when  necessary  for  the  purposes  of  justice. 

2.  A  complaint  which  sets  out  that  defend* 
ant  received  plaintiff's  money  under  an  agree- 
ment which  he  afterwards  refused  to  perform, 
and  aska  damages  for  the  breach,  does  not 
state  a  cause  of  action  sounding  in  tort. 

3.  Where  money  Is  given  under  an  aeree- 
ment  that  the  person  who  receives  it  will  do 
certain  tiuDgs,  and  he  fails  to  perform  bis 
agreement,  the  statute  of  limitations  will  not 
commence  to  roo  against  the  claim  of  the  per- 
son who  save  money  until  there  la  a  refusal  to 
perform  the  contract. 

4.  Where  an  amended  complaint  is  61ed 
which  does  not  state  a  new  cause  of  action, 
nor  bring  in  new  parties,  it  relates  back  to  the 
tiling  of  the  original  complaint,  and  the  statute 
of  limitations  ceases  to  run  against  ^laiatitTs 
claim  at  the  date  of  filing  the  original  com- 
plaint. 

5.  In  an  action  tcr  recover  money  given  un- 
der an  agreement  that  the  persou  who  received 
It  would  do  certain  things,  where  auch  person 
has  refused  to  perform  his  agreement  he  Is 
chargeable  with  inter«t  on  the  sum  recdved 
from  the  time  Of  sadi  refuiaL 

CommlBcdoners'  decision.  Department  2. 
Appeal  from  superior  court.  Sfui  Joaquin 
county;  Joseph  H.  Budd.  Judge. 

Action  by  Sylvester  link  against  Dustin 
Jarvls  to  recover  money  given  tmder  an 
agreement  that  defendant  would  do  certain 
things  for  plaintiff.  Judgment  was  rendered 
for  plaintiff,  and  from  auch  Judgment,  and 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

J.  M.  Elle  and  M.  De  Vrlcs,  for  appellant. 
Loutltt,  Woods  &  Lodnsky.  for  respondent 

BELCHER,  O.  Thlaactlonwas  commenced 
on  July  12,  1889,  to  recover  the  torn  of  9600^ 
mon<^  had  and  received  by  the  defendant 
for  the  use  and  benefit  of  the  plaintiff. 
Issue  was  Joined,  and  when  the  case  came 
on  for  trial,  on  the  objection  of  the  defend- 
ant, the  testimony  on  the  part  of  the  plain- 
tiff was  excluded  by  tiie  court,  as  not  ad- 
missible under  the  complaint.  The  plaintiff 
thereupon  asked  leave  to  file  an  amended 
comphdnt,  and,  over  tiie  objection  of  defad- 
ant,  his  application  was  granted,  on  condition 
that  he  pay  all  costs  of  the  ncUon  up  to  the 
time  of  filing  the  amendment.  The  costs 
wore  paid,  and  amended  complaint  was  filed 
September  18,  1800.  The  new  complfdnt  al- 
leged that  in  October,  1887,  the  plaintiff  gave 
to  the  defendant  the  som  of  f6O0;  under  an 
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asreement  that  defendant  would  do  for  the 
plaintiff  certain  Bpedfled  things;  that  plain- 
tiff afterwards  demanded  of  defendant  that 
he  perform  his  agreement,  but  that  he  then 
refased,  and  has  ever  since  refused,  to  do 
so,  to  plaintiff's  damage  in  the  snm  of  f 600, 
for  which  he  asked  Judgment,  with  interest. 
The  defendant  answered  to  the  complaint, 
and.  among  other  defenses  Interposed,  plead- 
ed In  bar  of  the  action  subdivision  1  of  sec- 
tion 339  of  the  Code  of  drll  Procedure.  The 
case  was  tried  by  the  court,  and  all  the  find- 
ings were  In  favor  of  the  plaintiff.  Among 
other  things,  the  court  found  that  the  plain- 
tiff made  freqnent  demands  of  the  defend- 
ant that  he  comply  with  his  agreement,  bat 
lhat  he  continuously  neglected  and  d^yed 
so  to  do.  and  on  October  1.  1S8S,  finally 
and  absolutely  refused  so  to  dp.  and  that 
the  action  was  not  barred  by  the  section  of 
the  Code  pleaded.  Judgment  was  according- 
ly entered  In  fiivor  of  the  plaintiff  for  the 
sum  prlyed  for.  with  interest  thereon  from 
October  1,  188a  From  the  judgment  so  en- 
tered, and  an  order  denying  his  motion  for 
new  trial,  the  defendant  appeals. 

The  first  point  made  for  a  reversal  is  that 
the  court  erred  In  allowing  the  plaintiff  to 
amend  his  complaint,  after  having  proceeded 
to  trial  upon  the  original  complaint  and  an- 
swer. There  was  no  error  In  the  ruling 
complained  of.  The  Code  provides  that 
courts  may  allow  amendm^ts  to  pleadings 
"upon  such  terms  as  may  be  just,"  (section 
473,  Code  Civil  Proc;)  and  the  rule  is  well 
settled  that  applications  to  amend  pleadings 
are  addreescd  to  the  discretion  of  the  trial 
court,  and  should  be  allowed  at  any  utage  of 
the  trial,  when  necessary  for  the  purposes  of 
josttce.  Bonk  v.  Stover,  60  Cal.  387;  Walsh 
V.  McKeen,  75  CaL  519,  17  Pac.  Rep.  673; 
Gtddery  t.  Green,  %  CaL  6^  80  Pac.  Bep. 
786. 

The  next  point  Is  that  the  court  erred  In 
allowing  the  amended  complaint  to  be  filed, 
because  the  action  was  thereby  changed 
from  one  ex  contractu  to  one  In  tort  It  is 
true  that  such  an  amendment  would  not  be 
allowable,  but  we  do  not  think  the  amended 
complaint  states  a  cause  of  action  aomidlng 
in  tort  It  simply  sets  out  that  defendant 
received  the  plalntHTs  mon^  under  an 
agreement  which  be  afterwards  refused  to 
pettovm,  and  asks  damages  for  the  breadi. 
This  no  more  sounds  In  tort  than  did  the 
acUon  for  money  had  and  recrfved. 

The  point  is  also  made  that  the  court 
erred  In  finding  that  the  action  was  not 
barred  by  the  statute  of  limitations;  and  It 
is  arfjiied  that  the  statute  began  to  run  when 
defendant  received  the  money,  and  con- 
tinued to  nm  mi  til  the  amended  complaint 
was  filed,  and  that  as  more  than  two  years 
^psed  between  those  dates,  the  action  was 
barred.  Bnt  the  statute  did  not  begin  to  run 
nntn  the  defendant  refused  to  perform  Us 
agreement  and  that  as  found  by  the  court 
waa  las  than  two  years  before  the  amend- 


ment was  filed.  Besides,  an  amended  com- 
plaint relates  back  to  the  commencement  of 
the  action,  if  a  new  cause  of  action  is  not 
pleaded,  and  new  parties  are  not  brought 
in;  and  in  such  case  the  statute  ceases  to 
run  when  the  original  complaint  Is  filed. 
Barber  v.  Reynolds,  33  Cal.  497;  Allen  v. 
Marshall.  34  CaL  165;  Lorensana  r.  Camaill- 
lo.  45  CaL  125. 

Another  point  urged  for  a  reversal  is  that 
the  court  erred  In  allowing  the  plaintiff  in- 
terest on  the  amount  claimed  from  October 
1.  188&  But  it  was  proved  by  the  plaintiff, 
and  found  by  the  court  that  plaintiff  made 
frequent  demands  upon  the  defendant  that 
he  p^onn  his  agreement  and  that  defend- 
ant put  him  off,  from  time  to  time,  until 
October  1,  1888,  and  then  absolute^  refused 
to  perform  It.  If  this  was  so.  plaintiff  was 
certainly  entitled  to  Interest  from  that  date. 

Finally.  It  Is  hislsted  that  the  findings  were 
not  justified  by  the  evidence.  It  was  ad- 
mitted by  defendant  that  he  received  |(S)0 
of  the  plaintiff's  money,  but  claimed  that  the 
money  was  paid  to  him  upon  conditions 
which  justified  him  in  retaining  it  It  would 
subserve  no  useful  purpose  to  set  out  the  tes- 
timony, but  in  our  opinion,  the  judgment 
cannot  be  disturbed  on  thfa  ground. 

The  appeal  from  the  judgment  was  taken 
more  than  a  year  after  judgment  was  en- 
tered, and  should  be  dismissed,  but  the  or- 
der denying  a  new  trial  should  be  affirmed. 

We  concur:  VANOLIEP,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinion,  the  appeal  from  the 
judgment  Is  dismissed,  and  the  order  deny- 
ing a  new  trial  is  affirmed. 


(98  CrI.  842) 

TOWLE  V.  PACIFIC  IMP.  CO.   (No.  14,425.) 

(Supreme  Conrt  of  California.   May  23,  18U3.) 

Hcoliobnob  —  Evidence  —  Gcxkbal  Chauactsk 
POH  Cake. 

In  an  action  for  injuries  Inflicted  by  de- 
fendant's servant  io  negligently  causing  or  per- 
mitting a  team  of  horses  to  run  over  plaintiff, 
evidence  that  such  servant  Is  a  prudent  and 
first-claas  driver,  and  that  he  had  never  been 
guilty  of  any  carelessnesB  during  the  four 
years  he  had  been  in  defendant's  employ,  is  In* 
admissible  to  show  that  he  exercised  ordinary 
care  when  the  accident  occurred,  since  that 
question  must  be  determined  on  evidence  of 
what  took  place  at  the  time.  Boyce  v.  Stapo 
Co.,  2'>  c:al.  468,  and  Ficken  v.  Jones,  28  Cal. 
618,  distinguished. 

Commissioners'  deci^on.  Department  1. 
Appeal  from  superior  court,  Monter^  coun- 
ty; F.  E.  Spencer,  Judge. 

Action  by  George  W.  Towle  against  the 
Pacific  Improvement  Company  for  the  death 
of  plaintiff's  wife.  From  a  judgment  In  de- 
fcndoDt's  favor,  plaintiff  appeals.  Reversed. 

D.  M.  Delmas.  for  appellant.  S.  F.  Gell 
and  H.  V.  Morehouse,  for  respondent 
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BELCHERt  O.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  death  of 
his  wife,  alleged  to  have  been  caused  by 
the  defendant's  Berrant,  by  negUgratly  caus- 
ing or  permitting  a  team  of.borsea  to  ran 
over  her.  The  defendant  bad  Judgment,  and 
the  pifltnttff  appeals. 

At  the  trial  the  defoidant  was  allowed, 
over  plolntiirs  objection  and  exception,  to 
Introduce  evidence  ttat  the  defendant's 
driver,  who  was  In  (diarge  of  the  team,  was 
a  good,  flxst-dass  driver,  careful  In  han- 
dling bOTsea,  and  tiiait  during  the  four  years 
he  had  been  In  the  employ  of  defendant  he 
had  never  been  guilty  of  any  raismanage- 
jncnt  or  carelessaos  In  the  conduct  or  care 
of  tiie  team.  Whether  or  not  Uiis  evidence 
was  admlairilde  Is  tiie  only  gueetton  present- 
ed for  dedsltm.  The  law  as  to  the  admlssir 
tOfity  of  such  evUI«ice  In  cases  pf  stmllar 
<(diaract«r  Is  thus  stated  In  Deering  on  Neg- 
ligence, (section  407:)  "WliellLer  tlie  act 
or  omhnton  of  the  def  aidant  is  actttmaUe 
negligence  Is  to  be  determined  by  Uie  char- 
acter of  the  act  or  omission,  and  not  by 
the  def^idanf 8  diaracter  for  care  uid  cau- 
tion. Bvideiue  tiiat  the  defmdant  Is  a  care- 
ful,  prudent,  and  cautious  man  Is  inadmis- 
sible to  negative  his  want  of  ordinary  care. 
Upon  the  questlou  of  the  neglig«u»  of  the 
^iglnew  at  the  time  of  the  coUldon  of  two 
trains,  evidenoe  of  t)ie  general  Incamdty  at 
ttie  engineer,  or  <Hf  his  bting  subject  to  fits, 
to  Immaterial.  The  reputation  of  the  driver 
of  a  horse  and  carriage  is  Inadndsalble  in 
an  action  the  owner  of  anotiier  horse 
klUed  by  a  collision  therevritb."  And  In 
Thompson  on  Negligence  (v<dume  2,  p.  804) 
It  Is  said:  "Evid^ice  that  the  plaintiff  was 
commonly  a  careful  and  skillful  driver  Is 
not  admissible  to  show  that  when  the  acci- 
dent occurred  he  was  in  the  exerdse  of  due 
care.  The  principle  Is  that  the  question 
whether  a  person  was  at  a  given  time  in 
t2te  exercise  of  due  care  Is  to  be  resolved 
upon  evidence  of  what  took  place  at  the 
time,  and  not  upon  evidence  of  the  general 
character  he  may  sustain."  The  rule  as 
above  de<^red  is  supported  by  numerous  de- 
cisions in  other  states,  and  we  think  It 
should  be  followed  in  this  state.  See  Ten- 
ney  v.  Tuttle,  1  Allen,  185;  McDonald  v. 
Savoy,  110  Mass.  49;  McCarty  v.  Leary.  118 
Mass.  509;  Jacobs  v.  Duke,  1  B.  D.  Smith, 
211;  Hays  v.  Millar,  77  Pa.  St  238;  Dun- 
bam  V.  Rackllff,  71  Me.  345;  Chase  v.  Rail- 
i-oad  Co.,  77  Me.  62;  Morris  v.  Town  of 
East  Haven,  41  Conn.  252;  Williams  v.  Ed- 
munds, 75  Mich.  92,  42  N.  W.  Rep.  534; 
Boick  V.  BIsseU,  80  Mich.  260,  45  N.  W.  Rep. 
55;  Propsom  v.  Leatbam,  80  Wis.  tXW,  50 
N.  W.  Rep.  586;  RaUroad  Co.  v.  Roach.  64 
Ga.  635;  Railroad  Co.  v.  Newton,  85  Oa. 
017,  11  S.  B.  Rep.  776.  But,  whatever  may 
be  QiQ  rule  elsewhere  as  to  the  admissibil- 
ity of  such  evld«iee,  it  is  claimed  for  re- 
spondent that  under  the  decisions  of  the 
supreme  court  of  Ihls  state  It  must  be  held 


admissible  here;  and  In  support  of  this  po- 
sition counsel  cite  Boyce  v.  Stage  Co..  25 
Gal.  468,  and  Eicken  v.  Jones,  28  GaL  618. 

The  first  of  these  cases  was  an  action  to 
recover  damages  for  Injuries  to  the  plain  tiff 
by  the  overturning  of  a  stage  coach  in  which 
he  was  a  passraiger.  The  law  applicable  in 
such  cases  to  carriers  of  passengers  for  hire 
was  declared,  and,  among  other  things,  it 
was  Bald  that  to  maintain  the  action  it  was 
only  necessary  for  the  plaintiff  to  prove  the 
overturning  of  the  coaCh  and  Oie  Injuries 
caused  thoreby;  ttiat  the  presumption  tli«i 
arose  that  the  overturning  occurred  through 
the  negligence  of  the  coachman,  and  that.  In 
order  to  rebnt  this  presumption,  the  dtfoid- 
ant  roust  show  that  the  overturning  was  the 
result  of  Inevitable  casualtTt  or  of  some  cause 
which  human  care  and  toKAgUt  could  not 
prevent;  and  that,  when  the  ideadlngs  cen- 
ter all  the  negligence  upon  the  driver*  the 
law  requires  the  defendant  to  show  that  he 
was  not  only  a  careful  'and  AQlful  driver, 
but  tiuLt  he  used  that  care  and  skill  to  tiie 
best  of  his  ability  on  the  occasion  In  qaem- 
tltm. 

The  second  case  cited  was  an  actkm  to 
recover  damages  for  persmal  injuries 
caused  by  the  negligent  driving  of  cattle 
through  the  streets  of  Ban  Frandaeo.  It 
was  held  that  the  driving  of  catOe  throu^ 
the  streets  of  a  ri^  was  a  hl^dy  dangerous 
business,  by  which  the  lives  and  limbs  of 
hunuin  beings  were  placed  in  peril,  and 
that,  therefore,  'the  law  requires  of  the 
proprietors  and  managers  of  that  business 
the  utmost  care  and  diligence;'*  fliat  when 
It  was  Ediown  that  a  person  lawfully  in  the 
street  was  injured  lay  the  cattle  so  driven, 
without  any  ftult  on  his  part,  a  case  of 
prima  fade  net^lgence  was  made  out,  and 
the  burden  was  cast  on  the  defendant  of 
showing  that  be  was  not  at  fault  The  court 
said:  "As  It  was  Incumbent  on  the  def«id- 
ants,  in  order  to  overcome  the  prima  fade 
case  made  out  agamst  them,  to  establish 
that  the  Injury  to  the  plaintiff  did  not  re- 
sult from  want  of  due  care  and  skill  on 
their  part,  they  should  have  been  permitted 
to  have  shown  In  the  flrst  place  the  Impor- 
tant fact  that  Jones  was  competent,  careful, 
and  skillful  In  the  conduct  and  management 
of  that  kind  of  busAnesa  •  *  •  The  rule 
of  law  governing  in  the  case  under  condd- 
eratlon  rests  for  its  foundation  on  the  soma 
prindple  as  that  by  which  the  duties  and 
liabilities  of  the  carriers  of  passengers  are 
governed.  In  tbe  one  case  the  proprietor  of 
the  business  must  exercise  the  care,  circum- 
spection, and  skill  which  Is  cliaracterlstic 
of  cautious  persons  where  the  lives  and 
limbs  of  human  beings  are  liable  to  Injury 
from  exposure  to  the  fury  of  exdted  cattle, 
and  in  the  other  tbe  carrier  is  to  convey 
his  passenger  safely  and  securely;  and,  l>e- 
cause  of  the  value  of  human  life  and  limbs, 
the  law  requires  the  utmost  degree  of  care 
and  skill  In  the  preparation  and  management 
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of  the  means  of  conTeTance,  and  will  hold 
the  proprietor  liable  for  the  sllKhtest  negU- 
^nce.  *  •  •  In  such  case  It  is  well  set- 
tled to  be  competent  for  and  Incumbent  on 
the  defendant  to  show  that  those  in  Charge 
of  and  conducting  the  bosinesa  were  persons 
of  good  and  careful  habits  and  comx>etent 
skill,  and  also  whatever  else  Is  necessary 
to  establish  the  fftct  of  the  utmost  care  and 
prudence  on  the  defendant's  parL" 

It  Is  evldCTt  from  the  above  brief  review 
of  those  cases  that  they  are  not  In  point 
here.  They  starte  correctly  tlie  law  applica- 
ble to  cases  where  the  utmost  care  is  re- 
qnlred,  and  where  the  defendant  Is  held 
liable  for  injuries  resnltli^  from  the  slight- 
est n^lgence.  The  role  declared,  however, 
does  not  apply  to  cases  where  the  def^dant 
can  be  held  liable  only  for  a  failure  to  exer- 
cise ordinary  care,  and  this  distinction  seems 
to  be  recognized  by  the  cases  dted.  H«-e 
the  driver  of  defendant's  team  was  only  re- 
quired to  exercise  ordinary  care  la  the  man- 
agement of  the  team,  and  the  burden  was 
on  the  plaintiff  to  prove  that  at  the  time 
his  wife  was  Injured  the  driver  was  not  ex- 
ercising such  care,  but  was  negligent,  and 
that  her  injuiies  were  the  direct  result  eel 
that  negligence.  This  proof,  if  made,  could 
only  be  overcome  by  counter  proof  showing 
that  the  driver  was  not  negligent,  bat  was 
exMvislj^  ordinary  care  In  the  management 
ot  the  team  at  that  time.  It  f<dlow9>  In  our 
oi^oB,  that  the  evidence  objected  to  was 
Inadmissible,  and  that  the  court  erred  In 
ceLving  It  We  advise,  therefore,  that  the 
Judgment  and  order  appealed  finmi  be  re- 
versed, and  Hie  cause  remanded  tor  a  new 
trial. 

We  Goncor:  HATNES,  C;  VANCLIBF,  0. 

PBR  GURIAM.  For  the  reasons  glrai  In 
the  foregtrfng  opinion  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
canee  ia  remanded  for  a  new  trial. 


(tt  Cal.  S4S) 

SULLIVAN  V.  ZEINER.   (No.  14,149.) 

(Supreme  Court  of  California.  May  24,  1893.) 

ADJOisma  OwHERs  —  Laivral  Buppokt  —  Fhb- 
scEiPTivB  Right. 

1.  CMl  Code,  S  832,  which  provides  that 
each  cotermiQUB  owner  is  ^titled  to  the  lateral 
and  subjacent  support  which  his  land  receives 
from  the  adjoining  laud,  subject  to  the  right  of 
the  Bdjoioing  owner  to  make  ^cavatious  for 
construction  on  using  ordinary  care  to  sustain 
the  land  of  the  other,  and  giving  previous  rea- 
sonable notice  of  bia  intention,  is  merely  de- 
claratory of  the  common  law;  and,  while  a  co- 
termiuouB  owner  has  the  right  to  the  support 
of  his  soil  in  its  natural  state  by  that  of  hia 
neighbor,  such  right  does  not  extend  to  the 
nupport  of  any  additional  weight  or  structure 
be  mny  place  thereon. 

2.  Civil  Code.  §  1007,  which  provides  that 
occupaucT  for  the  period  prescribed  by  the  stat- 
ute of  limltatlous  confers  a  title  by  prescrip- 
tion, leaves  the  drenmstances  to  be  ueiermined 
ly  the  common  law;  and  hmce  the  erection  ot 
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a  building  wholly  on  one's  own  land  la  not  the 
basis  of  a  prescriptive  right  to  have  it  sup- 
ported by  the  soil  of  the  adjacent  owner,  aince 
no  Injury  is  inflicted  on  the  latter  on  which  he 
could  baae  an  action  to  secure  the  removal  of 
the  building. 

Coiumlsaioilers'  decision.  Department  1. 
Ap[>eal  from  superior  court,  city*  and  coun- 
ty of  San  Francisco;  P.  W.  Lawler,  Judge. 

Action  by  Francis  J.  Sullivan,  executor  of 
John  Sullivan,  deceased,  against  Wendellu 
Zelner  to  restrain  excavations  on  defend- 
ant's land,  and  for  damages.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Frank  J.  Sullivan,  for  appellant.  Arthur 
Rodgers,  Wm.  L.  Rodgers,  and  W.  H.  Bar- 
rows, for  respondent. 

HATNES,  C.  Deffflidant  demurred  to 
plaintiff's  complaint  The  demurrer  was  sas- 
talned  without  leave  to  amend.  Judgment 
was  thereupon  entered  for  d^endant;  and 
plaiutiff  appeals  therefrom. 

The  complaint  alleges  that  [dalntiff  and  de- 
fendant own  adjoining  lota  In  the  (dty  of 
San  Francisco;  that  on  plaintUTs  lot  ^ere 
is  a  building,  erected  20  years  ago,  along  the 
line  between  the  two  lots;  that  defendant 
commenced  an  raccavatlon  on  his  lot  for  the 
purpose  of  building  thereon,  and  excavated 
up  to  the  line  of,  and  deeper  than  the  foun- 
dation of,  plaintiff's  building,  whereby  it  Is 
left  without  the  lateral  and  subjacent  sup- 
port to  which  it  la  ^titled,  etc.,  and  prays 
Judgment  for  damages  and  an  injunction. 
The  complaint  also  aBeges  tiiat  no  "written 
notice"  of  def^dant's  Intoitton  to  excavate 
was  glTOi;  but  no  goesthKi  la  made,  here 
as  to  the  eoBlciency  of  the  notice.  Tbere  la 
no  anegatton  In  tbB  cranplaint  that  defend- 
ant's excavation  was  so  made  that  j^alntUTs 
lot  was  left  without  sufficient  lateral  sup- 
port If  there  had  been  no  bnllfflng  lliereon, 
but  i^ipellant  reUes  sol^  upon  the  proposi- 
tion that  he  has  gained  by  prescription  a 
right  to  tlie  si^port  of  his  building,  whereby 
the  duty  la  cost  upon  defendant  &t  protect- 
ing ft,  wboi  the  excavatlmi.  In  tlw  absence 
of  the  bulldiug,  would  not  have  affected  his 
ground.  It  Is  well  settled  at  commtm  law 
that  coterminous  owners  have  a  natural 
right  to  the  lateral  support  <tf  each  other's 
ground;  or,  to  state  it  more  exactly,  that 
wUle  a  coterminous  owner  has  the  right  to 
excavate  his  own  ground  for  any  lawful 
purpose,  he  must  do  so  In  such  manner  that 
bis  netehbcNT's  ground  will  not  by  its  own 
wdght,  or  Aroogh  the  action  of  the  ele- 
ments^ fall  into  the  excavation.  Appellant 
contends  that  the  amendment  of  section  832 
of  the  Civil  Code,  made  In  1874,  has  modi- 
fled  thla  rule.  That  section,  as  originally 
enacted,  was  token  from  the  proposed  C^vU 
Code  of  New  York,  and  read  as  follows: 
"Each  coterminous  owner  is  «ititled  to  the 
lateral  and  subjacent  stipport  which  his 
land  by  nature  rec^ved  from  the  land  of  the 
other."  Tbia  section  was  probaUy  IntMided 
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to  be  a  statement  of  the  common  law,  but  It 
la  capable  of  a  widely  different  construc- 
tion. If  Instead  of  the  words  "by  nature" 
the  words  "In  a  state  of  nature,"  bad  been 
used,  the  meaning  would  have  conformed 
to  the  common  law;  while  the*  words  used. 
If  literally.  Interpreted,  would  prevent  either 
owner  from  rtimiwiatiing  the  support  which 
his  aoU  In  a  state  of  natnre  gave  to  the 
other,  and  so  make  all  excavations  up  to  the 
dlridbig  line  unlawful.  As  amended  In  187^ 
that  section  now  reads:  "Sea  832.  Bach  co- 
terminous owner  Is  oitltledtotbe  lateral  and 
subjacntt  support  which  his  land  receives 
from  the  adjoining  land,  subject  to  the  right 
of  the  owner  of  the  adjoining  land  to  make 
proper  and  usual  excavations  on  the  same 
for  pnrposM  of  crastructlon,  on  uring  or- 
dinary care  and  skin  and  taking  reasonable 
precautions  to  aostaln  the  land  of  the  other, 
and  ftfvlng  previous  reasonable  notice  to 
the  other  of  his  Intention  to  make  such  ex- 
cavatlims."  ' 

In  Aston  V.  Nolan,  68  CaL  268,  this  section 
as  It  now  stands  was  oonddered,  and  It  was 
there  held  ^t  It  Imposed  no  new  duty  upon 
one  intending  to  excavate,  unless  It  were 
the  duty  of  giving  reasonaUe  notloe  of  his 
Intention;  and  as  to  what  the  law  was  prior 
to  the  enaetm«it  of  the  above  section,  the 
court,  quoting  from  2  Washb.  Real  Prop. 
3SU  said:  "Every  one  has  so  far  the  right 
to  have  his  own  soil  sustained  1^  that  of 
lUa  nel^bor  that  the  latter  may  not  dl|; 
so  near  to  the  land  of  the  former  as  to 
cause  the  same  to  fttU  Into  the  excavation 
by  'Its  own  natural  welf^t  •  *  *  But 
this  right  of  a  landowner  to  support  his  land 
against  that  of  the  adjacent  owner  does  not, 
as  before  stated,  extend  to  the  support  of 
any  additional  weight  or  structure  that  he 
may  place  thereon.  If,  therefore,  a  man 
erects  a  house  on  his  own  land  so  near  the 
boundary  thereof  as  to  be  Injured  by  the 
adjacent  owner  excavating  Us  land  In  a 
proper  manner,  and  so  as  not  to  have  caused 
the  soil  of  the  adjacent  parcel  to  fall.  If 
It  had  not  been  loaded  with  an  additional 
weight,  It  would  be  damnum  absque  Injuria, 
—a  loss  for  which  the  person  so  excavating 
the  land  would  not  be  responsible  In  dam- 
ages." This  case  was  cited  and  approved 
In  Conboy  v.  Dickinson.  02  CaL  602,  28  Pac. 
Rep.  809,  where  it  was  stipulated  that  the 
slide  of  plaintiffs*  land  Into  the  excavation 
was  not  caused  or  assisted  In  any  respect 
by  plaintiffs'  building.  The  jury  were  in- 
structed that,  In  case  they  found  for  the 
plaintiffs,  they  were  only  entitled  to  recover 
for  the  damage  done  to  the  land,  and  not 
for  damage  to  the  house;  and  this  Instruc- 
tion was  approved.  In  neither  of  tliesc 
cases  was  the  question  presented  of  an  ease- 
ment by  prescription  for  the  support  of  build- 
ings; but.  aside  from  that  question,  they 
settle  the  construction  of  section  S3Z,  Civil 
Code,  and  conclusively  show  that  the  omis- 
sion (tf  tihe  words  "by  nature"  from  the  orig- 


inal section  did  not,  as  contended  by  appel- 
lant, enlarge  the  right  of  lateral  support 
as  given  by  the  common  law.  In  Aston  v. 
Nolan,  supra,  after  quoting  from  Washburn 
on  Real  Property  as  above,  the  learned  jus* 
tlce  who  wrote  the  opinion  said:  "It  may 
be  added.  If  the  building  has  stood  for  five 
years  (hi  this. state)  before  the  excavation, 
the  person  who  has  erected  it  has  acquired 
a  species  ot  easemeat  In  his  n^i^bor's  land, 
—a  ri^t  to  the  support  of  Us  boUdliME  as 
well  as  solL  No  such  question  as  this  last 
is  presented  In  the  case  now  before  us." 
This  expression  of  c/sHnion,  thon^  not  au- 
thority, Is  aatltled  to  conddeintlML  It  was 
doubtless  suggested  some  ot  the  many 
authorities  whlcAi  support  that  proportion, 
but  without  a  consideration  of  analogous 
cases  In  this  court  which  conclusively  settle 
the  question  the  other  way. 

Sectttm  1007  of  the  CAvll  Code  Is  u  fol- 
lows: "Occupancy  for  the  pralod  prescribed 
by  the  Code  of  Civil  Procedure,  as  sufficient 
to  bar  an  action  for  the  recovery  ct  the 
property,  umfers  a  title  thereto,  daiomtnat* 
ed  a  'title  by  prescription,'  wUcIl  Is  sufficient 
against  alL"  In  Woodruff  v.  BOnlng  'Co., 
9  Sawy.  518,  18  Fed.  Rep.  763,  It  was  said 
of  this  seoUfHi:  "The  statute  really  does 
nothing  but  fix  ttie  time  at' which  a  title  by 
prescription  shall  vest,  wUch  was  not  jery 
d^nlte  at  the  common  law,  but  leaves  the 
idrcumstanoes  wUch  shall  oonsUtute  pre- 
scription to  be  determined  by  the  settled 
law  of  the  land  as  It  stood  before  the  Code." 
See.  also,  Thomas  v.  England,  71  CaL  46B. 
458,  12  Pac.  Rep.  481.  The  basis  of  a  ri^t 
or  title  by  prescription  was  the  flcthm  of 
presuming  a  grant  from  possession  or  use 
for  a  given  time,  now  for  the  period  re- 
quired to  bar  an  action  for  po8sesid«L  Ait 
the  possession  or  nse.  In  order  to  create  Ae 
presumption  of  a  grant,  must,  under  the 
Code  as  well  as  at  oommmi  law.  have  been 
made  under  such  dreumstances  that  he  whose 
property  w  rig^t  was  afliected  oonld  have 
prevented  the  possessUm  of  rue.  If  no  grant 
had  In  fact  been  made.  This  reference  In 
section  1007,  Civil  Code,  to  the  statute  of 
limitations  Is  significant.  Inasmuch  as  the 
latter  statute  Is  baaed  upon  the  ability  ut 
the  party  to  maintain  an  action,  and  ex- 
cludes the  time  during  wMch  a  disability  to 
sue  may  have  ^dsted;  but  the  personal  abil- 
ity to  sue  can  surely  not  be  more  Important, 
as  an  element  In  title  by  prescription,  than 
the  Invasion  of  a  riglit  which  gave  a  cause 
of  action.  The  plaintiff,  by  the  erection  of 
his  building  wholly  upon  his  own  lot,  in- 
vaded no  right  of  defendant  He  might  place 
the  foundation  of  his  building  upon  the  sur- 
face, or  slnic  It  any  depth  he  deitfred.  and  in 
neither  case  could  defendant  object  No 
injury  was  InSIcted  upon  him  upon  which 
he  could  base  an  action,  and.  If  so,  his  fall- 
are  to  sue  could  create  no  right  against  him. 
or  easement  In  or  servitude  upon  his  prop- 
erty. The  case  of  Hanson  v.  MoCue,  42  CaL 
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303,  was  upon  different  facts,  but  InvolTcd 
this  precise  qnestloiL  There  the  waters 
from  a  Bprlnf?  upon  defendant's  land  flowed 
up<Hi  plaintiff's  land,  and  had  been  used 
and  enjoyed  for  15  years  without  interrap- 
don;  and  this,  it  was  claimed,  presumed 
the  grant  of  an  easement  The  court  said, 
(page  310:)  "The  presumption  of  the  grant  of 
an  easement,  when  indultfed,  is  because  the 
conduct  of  thx  other  party.  In  submitting  to 
the  use  for  so  long  a  time  without  objec- 
tl<m,  cannot  be  accounted  for  on  any  other 
hypothesis.  The  acts  done  by  the  party 
claiming  the  ben^t  of  the  presumption,  and 
his  predecessors  in  Intereat,  must,  howeTer. 
have  been  in  themselves  such  as  the  other 
party,  having  the  right  to  object  to  or  com- 
plain of,  did  neither,  but  submitted  to  them 
without  objection  or  challenge.  •  ♦  •  If 
they  had  no -right  to  complaint  in  the  first 
instance,  we  are  not  driven  to  the  presump- 
tion of  the  grant  of  an  easement  to  account 
for  why  they  did  not  complain."  In  Ditch 
Co.  V.  Cnme,  80  Cal.  183,  22  Pac.  Rep.  76, 
It  was  said:  "The  latter  could  not  complain, 
and  title  by  prescription  cannot  be  acquired, 
unless  the  acts  constituting  the  adverse  use 
are  of  such  a  nature  as  to  give  a  cause  of 
action  In  t&voT  of  the  person  against  whom 
the  acts  are  performed;"  dtlng  Hanson  v. 
McCne,  sapra.  See,  also,  linger  t.  Mooney, 
63  Cal.  505;  Thomas  v.  England,  71  OaL 
457-460,  12  Pac.  Hep.  401.  In  Gllmore  v. 
Driscoll.  122  Mass.,  at  page  207,  Gray,  C.  J., 
said:  "It  is  difficult  to  see  how  the  owner 
of  a  house  can  acquire  by  prescription  a 
right  to  have  it  supported  by  the  adjoining 
land.  Inasmuch  as  he  does  nothing  upon,  and 
has  no  use  of,  that  land,  which  can  be  seen 
or  known  or  interrupted  or  sued  for  by  the 
owner  thereof,  and  therefore  no  assent  of 
the  latter  can  be  presumed  to  ttie  acquire- 
ment of  any  right  in  his  land  by  the  former'." 
It  is  true  that  case  did  not  require  the  de- 
cision of  that  question,  but  the  statement 
commends  itself  as  based  upon  sound  reason. 
Tlie  case  of  Mitchell  v.  Mayor,  49  Ga.  25, 
involved  similar  facts,  and  is  directly  In 
point  It  la  there  said:  "The  fact  that  the 
user  must  be  adverse  must  exist  in  every 
such  case.  If  the  use  of  the  easement  be 
ab  initio  legal  or  rightful,  the  title  of  the  oc- 
cupant Is  as  good  at  the  outset  as  it  could 
be  by  the  lapse  of  any  length  of  time;  but 
If  it  be  the  usurpation  of  the  property  of 
another  under  a  claim  of  right.  It  then  be- 
comes adverse,  for  It  Is  In  hostility  to  the 
title  and  in  derogation  of  the  rights  of  the 
original  owner.  In  such  cases  a  grant  or 
license  or  consent  Is  presumed  for  the  pur- 
pose of  quieting  the  enjoyment  or  posses- 
sion thus  adversely  held  or  used.  'Hie  in- 
jured party,  who  may  for  such  a  long  Ume 
sleep  on  bis  rights,  cannot  complain  of  this 
rule.  He  could  have  had  redress  any  day 
during  the  twenty  years.  ♦  •  •  His  rem- 
edy was  in  his  own  hands.  This  right  of 
the  injttred  party  Is  a  cardinal  fact  whhdi 


must  exist,  else  all  statutes  of  limitation 
and  all  rulas  <^  prescriptlm  m  of  presump- 
tion of  license  or  grant  would  be  but  rules 
of  spoliation  or  robbery."  See,  also,  Naider 
T.  Bulwhikle,  6  Rich.  Law,  311. 

As  the  principle  Involved  in  this  appeal  Is 
conclusively  settled  in  this  state,  a  review  of 
the  authorities  tdted  by  appellant  from  other 
states  and  from  the  English  reports  becomes 
unnecessary.  Whether  there  may  not  be 
cases  arif^g  upon  special  drcumstances 
where  a  rl^t,  either  original  or  prescrip- 
tive, of  lateral  support  to  btUldlngs  may  ex- 
ist without  a  grant,  Is  not  considered.  The 
demurrer  was  properly  sustained,  and  Qie 
Judfl^nent  dionld  be  affirmed. 

Weconcor:  BBLGHBR,0.;  TANOLIBF.a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  la  af- 
firmed. 


(M  cal.  MO) 

BRODEB  et  aL  r.  GONKUN  et  aL  (No. 
18,104) 

(Supreme  Court  of  California.  May  27,  1803.) 
CoLutBSAL  Attack — JunouEST— ENrar  AnsB 
KxpiRATiOH  OF  JonoE's  Tekm. 

1.  To  uphold  an  order  of  the  judge  of  a 
superior  court  transferring  a  cause  to  the  su- 
perior court  of  another  coanty  od  tibe  ground 
of  bis  disqualification,  the  sapreme  court  will 
assume,  when  such  onior  is  collaterally  at- 
taoke<l,  not  only  thet  the  jiiilge  was  disgiialiRed, 
but  that  the  court  to  which  the  transfer  was 
made  was  the  next  nearest  court  in  which  like 
objeotion  did  not  exist,  as  required  by  Coda 
Civil  Proc.  S  398. 

2.  A  conclusion  of  law  that  plaintiff  la  en- 
titled to  recover,  filed  by  a  Judge,  together  with 
tiis  findinffs  of  fact,  followed  by  a  direction 
to  connsel  to  prepare  an  interlocutory  jud^ent 
direotlne  an  aocountinff.  Is  insufficient  to  serve 
as  the  basis  for  a  final  judfrmcnt;  and  hence 
it  ia  not  competent  for  the  jud^e  to  file  such 

i'udRment  after  the  expiration  of  his  term,  since 
is  judicial  power  then  ceases. 

3.  A  jndprment  does  not  become  effective 
until  filed  with  the  cleric,  and  is  of  no  effect  ff 
filed  after  the  expiration  of  the  judge's  term, 
no  matter  when  prepared  and  nipned. 

4.  In  an  action  to  establish  a  trust  In  prop- 
erty in  plaintiffs  favor,  on  the  Kround  of  de- 
fendant's fraud,  and  for  an  accountinjr  of  the 
moneys  that  had  been  received  by  defendant 
under  such  trust,  a  conclusion  of  law  that  plain- 
tiff is  entitled  to  recover,  followed  by  a  direc- 
tion to  eounsel  to  prepare  an  interlocutory  jndjr- 
ment  directiuR  an  accountlnur,  in  not  cfiuivnlont 
to  a  rendition  of  Judgment  hy  the  judffe,  so  as 
to  authorize  the  clerk,  in  the  pi>rformance  of 
his  ministerial  duties,  to  enter  up  jndgment 
after  the  exi^tlon  of  the  judge's  term. 

In  bank.  Api>eal  from  superior  court; 
Mono  county;  W.  H.  Vlnlcn,  Judge. 

Action  by  Brodf-r  and  others  against  Conk- 
Hn  and  others  to  establish  a  trust  In  plaln- 
tlPTs'  favor  In  certain  property,  on  tbs  groimil 
of  defendants'  fraud,  and  for  an  accounting 
of  the  moneys  that  had  been  received  by  de- 
ftndanta  under  such  trust  From  an  order 
striking  from  the  flies,  and  setting  aside,  a 
judgment  lu  plaintiffs'  favor,  plaintiffs  ap- 
peaL  Affirmed. 
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RIdiard  S.  Mlnw*  tor  appellants.  P.  Bed- 
&Yt  for  re^pmidents, 

HARRISON,  J.  A  trial  of  the  Issaed  here- 
in was  had  in  Inyo  comity  before  Hon.  J.  F. 
Rooney,  judge  of  the  superior  court  of  Tuo- 
lumne coxmty,  who  had  been  directed  by  the 
governor  to  try  the  cause  on  account  of  the 
disqualification  of  the  superior  Judge  of  Inyo 
county;  and  on  the  2Cth  of  September,  1S90, 
the  Judge  filed  his  findings  of  fact  and 
oonclusions  of  law,  In  which  he  found  "that 
the  plaintiffs  herein  are  ^titled  to  Judg- 
ment," and  added,  as  a  closing  direction: 
"Counsel  will  prepare  an  interlocutory  judg- 
roent  in  favor  the  plaintiffs,  directing  a 
reference  to  a  commissioner,  to  be  appointed 
by  the  court,  to  take  an  account  between  the 
parties."  Between  the  hours  of  6  and  7 
o'clock  in  the  afternoon  of  January  5, 
1891,  the  clerk  received  through  the  mail  a 
document  signed  by  Judge  Rooney,  which 
purported  to  be  a  formal  Judgment  In  the 
case,  and  which  the  clerk  afterwards  enter- 
ed lu  the  judgment  book  of  Inyo  county. 
Judge  Rooney's  term  of  office  expired  on  the 
first  Mtmday  of  January,  1891,  and  the 
newly-elected  Judge  of  Inyo  county  had  as- 
Bumed  his  office  on  the  moraing  of  that  day. 
On  the  9th  of  Februaiy,  1S91,  the  defendants 
Goi^ln  gave  notice  to  the  plaintiffs  that  on 
the  0th  day  of  March,  1891,  th^  wonld  move 
the  court  "to  strike  from  the  flles^  and  to 
strike  out  and  cancel  and  set  aside,"  the 
aforesaid  Judgment,  upon  the  grounds  that 
the  trial  of  the  cause  bad  not  been  com- 
pleted, and  that  at  the  time  the  said  docu- 
ment was  filed  the  term  of  office  of  Judge 
Roon^  had.  expired.  Hie  Judge  of  Inyo 
county  deeming  himself  disqualified  to  act 
In  the  matter,  the  cause  was  thereafter  trans- 
ferred by  him  to  Mono  county  for  trial,  and, 
fbe  above  motion  having  been  broui^t  on 
ft>r  Itearing  lu  the  snp«1or  court  of  Mono 
county,  an  ordw  was  made  on  the  ISth  of 
May,  1892,  granting  the  aforesaid  motion  of 
the  defendants.  From  Uils  order  the  plaln- 
tlflb  have  appealed. 

1.  Upon  this  appeal  the  regnlari^  of  the 
proceeding  In  transferrins  the  cause  to 
Mono'  counly  cannot  be  ccmsldered.  If  any 
condltlcm  of  facts  could  exist  under  which 
the  transfer  would  be  authorized,  the  action 
of  the  court  In  making  the  transfer  will  be 
upheld,  whenever  collat»ally  attacked.  Sec- 
tion 170,  Code  Civil  Proa,  prohibits  a  Judge 
fi-om  sitting  or  acting  fn  any  action  In  which 
be  may  be  disqualified,  except  that  be  may 
transfer  the  action  to  some  other  court;  and 
section  308,  Code  Civil  Proc.,  provides  that  if 
sn  action  Is  "pending"  in  a  court,  and  the 
Judge  thereof  is  disqualified  from  acting,  it 
must  be  transferred  to  the  nearest  court 
where  the  like  objection  does  not  exist.  We 
may  assume,  upon  this  appeal,  not  only  that 
the  Judge  of  Inyo  county  was  disqualified 
from  acting  in  the  cause,  but  also  that  the 
siqierior  court  of  Mono  county  was  the  near- 


est court  In  which  the  like  objection  did  not 
exist  If  for  any  reason  the  order  of  transfer 
was  erroneous,  it  could  have  been  reviewed 
by  a  direct  appeal  therefrom. 

2.  Upon  the  expiration  of  his  term  of  of- 
fice the  judicial  power  of  Judge  Rooney 
ceased,  and  it  was  not  competent  for  him 
thereafter  to  do  any  act  necessary  to  com- 
plete the  trial  of  any  cause  which  then  r^ 
mained  unfinished.  Mace  v.  O'Rellley,  70 
CaL  231,  11  Pac.  Rep.  721;  CkmnoUy  v.  Ash- 
worth,  (No.  15,053,)  33  Pac.  Rep.  60.  The 
trial  of  the  Issues  of  fact  in  an  action  Is  not 
completed  until  the  decision  up<Hi  those 
Issues  has  been  giv^  by  the  court,  {Hastings 
T.  Hastings,  31  Cal.  95;)  and  this  decision 
must  not  only  be  glvra  In  writing,  but  It 
must  also  be  filed  with  the  clerk.  If  not  filed 
unta  after  the  expiration  of  the  term  of  of- 
fice, it  cannot  form  the  basis  of  a  Judgment 
Connolly  v.  Ashwortli.  supra.  Section  033, 
Cede  Civil  Prcc,  requires  the  court  In  fitving 
the  deolsion,  to  state  the  facts  found  and  the 
conclusions  of  law  separatdy,  and  provides 
that,  after  the  decision  has  been  given.  Judg- 
ment must  be  entered  "accordingly."  The 
Judgment  which  is  to  be  entered  "upon  the 
d&<:i8ion"  is  the  smtence  of  the  court  In  con- 
formity with  the  conclusions  of  law,  and 
must  find  its  basis  therein.  Chamberlain  v. 
Dempsey,  14  Abb.  Pr.  241,  and  15  Abb.  Pr.  1; 
Loesdiigk  V.  Addison,  10  Abb.  Pr.  100;  Bel- 
mont V.  Ponvert  3  Bob.  (N.  Y.)  693.  The  con- 
clusions of  law  resulting  from  the  facts 
found  form  the  basis  of  the  Judgment  and 
until  they  have  been  made  the  detdsitw  of  the 
case  has  not  be&i  glrea.  The  findings  ct 
fact  are  in  the  nature  <rf  a  spedal  verdict, 
and  the  conclusions  ftf  law  to  be  drawn 
therefrom  need  not  be  made  at  the  same 
time  with  the  findings  themselves,  but  may 
be  reserved  by  1^  court  for  argument  or 
further  consideration,  as  is  provided  In  the 
case  of  a  special  verdict  In  section  628,  Code 
CivU  Proe,  and.  If  made  at  the  same  time 
with  the  findings  of  fact  they  may  be 
changed  by  the  court  at  any  thne  prior  to  the 
entry  of  Judgment  Gcndee  v.  Barton,  62 
CaL  1;  Crim  v.  Sesslng,  80  CaL  489,  20  Pa& 
R^.  1074.  Inasmuch,  tlwrefor^  as  Uie  Judg- 
ment Is  to  be  entered  **upc»i  the  decision," 
and  must  find  Its  basis  In  the  condudons  of 
law,  which  are  to  be  a  part  ot  the  decision. 
It  f<dlows  tbat  the  trial  of  ^e  action  is  not 
completed  until  a  decision  has  been  given 
which  states  the  conclusions  of  law  upon 
^m<Ai  the  Judgm«it  Is  to  rest  It  sufficient- 
ly appears  In  the  present  case  that  at  ^e 
time  when  Judge  Rooney  filed  bis  findings 
of  fact,  and  certain  conclusions  of  law,  be 
did  not  himself  consider  that  the  action  had 
been  fully  tried.  His  conclusion  that  the 
pLilntiffs  were  entitled  to  judgment  was 
qualified  by  the  next  clause,  In  which  he  di- 
rected counsel  to  prepare  an  Interlocutory 
judgment  for  the  purpose  of  directing  a  ref- 
eree to  tj\ke  an  account  between  the  pariles. 
It  Is  manifest  from  this  direction  that  the 
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character  and  extoit  of  the  judgment  was 
not  to  be  determined  by  him  until  after  such 
account  bad  been  taken.  The  conclusions  of 
law  which  be  had  then  made  were  inaufli- 
cient  as  the  basis  of  the  judgment  which  be 
evidently  intended  to  render,  and  it  still 
remained  for  blm  to  make  further  conclu- 
sions of  law  ta  the  bads  of  his  Judgment,  oi' 
to  incorporate  them  In  the  order  few  a  refer- 
ence and  an  accounting  which  he  had  direc^ 
ed  to  be  prepared. 

3.  The  Judgment  which  was  prepared  and 
rigned  by  Judge  Rooney  conld  not  be  ef- 
fective as  a  judgment  until  It  was  filed  with 
the  clerk.  Until  then  It  was  but  a  purpose 
In  the  breast  of  the  Judge,  which  could  be 
changed  as  be  might  determine.  Whether 
he  deposited  It  in  the  post  office  to  be  trans- 
mitted to  the  clerk,  or  himself  carried  It  in 
person  to  the  office  of  the  clerk.  Is  Immateri- 
al. Until  It  was  actually  filed  it  did  not  be- 
come a  part  of  the  records  in  the  case,  and 
consequently  was  not  a  Judgment. 

4.  Upon  the  findings  that  were  filed  in 
September  the  derk  was  not  authorized  to 
enter  any  judgment.  It  Is  unquestionably 
true  that  when  a  Judgment  has  been  ren- 
dered the  subsequent  act  of  the  clerk  In  en- 
tering It  la  only  ministerial,  and  may  be  done 
by  him,  even  after  the  expiration  of  the  term 
of  office  of  the  Judge  by  whom  the  Judgment 
sras  rendered.  If  the  Judgment  which  was 
entered  herein  had  been  in  fact  "rendered'* 
by  Judge  Rooney  prior  to  January  5th,  It 
would  not  have  become  nugatory  by  the 
failure  of  the  deric  to  enter  It  until  after 
that  date.  The  signature  of  the  Judge  la 
not  necessary  to  the  validly  of  the  Judg- 
ment, (Grim  T.  Kessing,  supra.)  but  it  Is  of 
service  In  determining  what  has  been  ad- 
Jnd0ed,  and  In  its  absence  there  must  be 
BometlUng  of  record,  as,  for  example,  the 
ndnntes  of  the  court,  or  tbe  condnslona  of 
law  stated  in  the  findings,  by  which  the 
clerk  can  be  guided  In  the  performance  of 
bis  ministerial  duties,  and  from  which  the 
actual  Judgment  of  ttie  court  can  be  ascer- 
tained, and  by  which  It  can  also  be  deter- 
mIxKd  whether  the  derk,  while  acting  In  a 
ministerial  capacity,  has  correctly  entered 

.such  Judgment.  There  are  many  Judgments 
whose  entry  involves  nothing  more  than 
derical  or  ministerial  dntlei^  snch  as  a  judg- 
ment for  the  recovery  nf  spedflo  real  or 
personal  property,  or  a  fixed  amount  of  dam- 
^es,.  or  one  which  is  rendered  generally,— 
that  the  plaintiff  is  not  entitled  to  recover 
Us  demand  firom  the  defmdant  la  sucb 
cases  the  mere  order  for  Judgment  In  favor 
of  the  defmdant  or  the  plaintiff  Is  all  that  is 
needed  for  the  clerk;  but  bi  many  other  ac- 
tions, and  especially  In  those  of  an  equlteUe 
nature,  ttw  form  of  the  Judgment,  and 
the  character  of  rdlef  that  is  to  be  granted, 
are  as  much  matters  for  the  exerdse  of  Judt- 
1^1  power  as  Is  Xbs  determination  of  the 
party  In  whose  faviMr  Judgment  is  to  be  ren- 
dered. 


Aside  from  the  fact  that  It  Is  evident  from 
the  findings  themselves  that  It  was  not  the 
opinion  of  the  judge  who  tried  the  present 
case  that  the  trial  was  completed,  a  consid- 
eration of  the  character  of  the  action  will 
show  that  tbe  clerk  was  neither  authorized 
to  enter  tbe  judgment  which  he  did  enter 
herein,  nor  to  enter  any  judgment  whatever, 
upon  the  findings  themselves,  at  the  time 
they  were  filed,  or  at  any  time  thereafter. 
The  action  is  for  the  purpose  of  declaring 
that  tbe  defendant  Conklin  had  been  guilty 
of  certain  fraudulent  acts  in  the  matter  of 
an  Insolvent's  estate,  and  of  declaring  that 
he  held  certain  property  in  trust  for  the 
benefit  of  the  plaintiffs,  and  for  an  account- 
ing of  tbe  moneys  that  had  been  received  by 
him  under  such  trust.  Although  the  court 
found  that  the  plaintiffs  were  entitled  to 
Judgment,  there  still  remained  many  matters 
to  be  adjudicated  by  It  before  there  could  be 
a  final  determination  of  the  rights  of  tbe 
parties.  It  was  necessary  to  determine  the 
principles  upon  which  the  accounting  should 
be  had;  whether  the  property  that  had  been 
conveyed  to  Conklin  should  be  sold  or  not; 
and,  if  It  was  to  he  sold,  whether  tbe  sale 
should  be  had  before  the  accounting  was 
taken,  as  well  as  tbe  manner  and  terms  of 
such  sale;  whether  the  sale  should  be  abso- 
lute when  made  by  the  referee,  or  should 
only  become  so  after  a  confirmation  by  the 
court;  whether  the  plaintiffs  should  have  a 
direct  money  judgment  against  Gonklln  for 
the  amount  of  their  claims,  or  whether  their 
recovery  should  be  limited  to  the  proceeds 
of  the  property  received  by  him;  whether 
those  claims  should  bear  interest,  and,  if  so, 
at  what  rate;  and  whether,  in  the  accounting 
which  was  to  be  given  by  Gonklln,  he  should 
be  charged  interest  upon  the  mone^  he  bad 
received;  whether  the  plaintiff  John  Broder 
was  ^titled  to  any  judgment  against  Conk- 
lin, or  was  estopped  therefrom.  These  and 
many  other  subjects  involved  In  the  action 
demanded  Judicial  determination,  and  could 
not  be  detennlned  by  the  clerk,  and  until 
they"  were  so  determined  the  ministerial  act 
of  the  clerk  In  entering  the  Judgment  did 
not  arise.  The  order  Is  affirmed. 

We  concur:  BBATTY,  O.  J.;  McFAB- 
LAND,  J.;  GABODTTB,  J.;  DB  HAVEN,  J. 


Cal.  S66) 

GARB  V.  BEL  BITER  &  B.  B.  GO.  (No. 
14.99a) 

(Supreme  Gonrt  of  Gallfomla.  Hay  SO,  1893.> 

Cakbiers  of  Fa8<«kng£S9 — Aliohtino  fkumThain 

— CONTRIBI'TORT  NeOI.IGBNCE. 

1.  It  is  the  duty  of  a  railroad  company  to 
BtOD  its  train  at  a  station  a  reanonable  time. 
80  that  passengers  may  get  on  and  off  its  cars 
with  Bafety  to  themselves:  aud,  if  it  does  not 
do  80,  it  Ib  ^Ity  ot  neKlifcence  in  Btartin^  the 
train  without  notice  tbat  It  Is  about  to  start. 

2.  It  is  not  contributory  negligence  per  se 
for  a  paBsengcr  to  jump  from  a  train  which  had 
f^led  to  stop  at  the  station  a  soffldent  Iwgth 
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of  time  to  enable  her  to  alight  therefrom,  and 
which  had  travded  less  than  100  feet  when  she 
jumped,  but  the  question  should  be  left  to  the 
determination  of  the  joiy. 

Department  1.  Appeal  from  eaperior  court, 
Humboldt  county;  6.  W.  Hunter,  Judge. 

Action  by  Sarah  3.  Carr  against  the  Eel 
Blrer  &  Bureka  Ballroad  Company  for  per- 
sonal Injuries  sustained  by  plaintiff  while 
Blighting  from  one  of  defendant's  tnJns. 
From  a  Judgmoit  in  plalntlfrs  fftror,  and  an 
order  denying  defendant's  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Horace  L.  Smith,  for  appellant  Ford  & 
Bumell  and  Oiamberlaltt  &  Wheeler,  for  re- 
spondent. 

GAROUTTB,  J.  Respondent  recovered  $5,- 
000  damages  for  personal  InJurJes,  claimed 
to  have  been  sustabied  by  her  through  the 
negligence  of  appellant,  and  this  appeal  la 
prosecuted  from  the  Judgment  and  order  de- 
nying a  motion  for  a  new  trial,  first 
count  of  the  complaint  relies  for  a  recovery 
upon  the  theory  that  plaintiff,  a  passenger, 
was  not  allowed  a  reasonable  time  to  ali^t 
from  the  train  at  Rbonerrille,  her  point  of 
destination,  but  that  appelUmt  negligently 
and  carelessly  started  the  train  while  she 
was  upon  the  st^  of  the  coach,  preparatory 
to  allfi^ting,  and  thereby  ttirew  her  to  the 
ground,  4»iudng  permanent  injuri«i.  The  sec- 
ond count  of  tiie  complaint  la  based  upon  the 
allegations  that  appellant  negligently  carried 
its  coach.  In  which  she  was  seated,  beyond  the 
platform  for  the  use  of  passengers  alli^ting 
from  the  cars  at  said  station,  and  stopped 
the  said  coach  at  an  unsuitable  place  for  pas- 
sengers to  alight  tuerefrom;  that  respond- 
ent attempted  to  alight,  but  appellant  failed 
to  allow  her  a  reasonable  time  within  which 
to  do  so,  and  while  she  was  upon  the  steps 
of  the  .CMich,  attempting  to  leave  the  train, 
the  coach  was  started,  she  was  thrown  to 
the  ground,  and  the  injuries  received.  The 
answer  denies  ne^lgence  upon  the  part  of 
the  railroad  company,  and  alleges  contribu- 
tory negligence  upon  the  part  of  the  respbnd- 
ent,  in  this:  that  she  attempted  to  alight 
from  the  train  while  It  was  in  motion,  and 
attcr  it  had  started  from  the  station.  There 
was  some  evidence  offered  by  appellant  tend- 
ing to  support  its  contention  In  this  regard. 
It  Is  claimed  that  the  law  is  not  properly  de- 
clared in  instructions  Nos.  6  and  7,  which 
read  as  follows:  "(6)  It  is  the  duty  of  the 
carrier  of  passengers  to  stop  the  train  a  suffi- 
cient len^  of  time  to  enable  passengers  to 
ali^t  In  safety,  and  to  bold  the  train  still 
during  such  time.  It  is  negligence  for  the 
carrier  to  start  the  train  without  warning 
passengers  after  making  such  stop,  and  be- 
fore the  passenger  has  bad  a  reasonable  time 
to  leave  the  car.  Should  the  carrier  start  the 
train  while  the  passenger  is  on  the  steps  of 
the  car.  In  the  act  of  ali^ting,  without  giv- 
ing sufficient  time  to  all^t,  and  without  giv- 
ing notice  to  the  passenger,  whereby  the  pas- 


senger Is  thrown  from  the  car  and  injured, 
then  the  carrier  is  guilty  of  negligence,  and 
Is  responsible  in  damages  for  all  the  Injuries 
caused  the  passenger  by  such  negligent  act. 
(7)  Should  you  find  from  the  evid^ce  that 
on  the  4th  day  of  May,  1890,  plaintiff  was  a 
passenger  on  the  train  of  defendant  from  Al- 
ton to  Rhonervllle  station;  that  the  train 
was  stopped  on  its  arrival  at  RhonerviUe  sta- 
tion for  passengers  to  leave  the  cars;  that 
immediately  upon  the  stoppage  of  the  train, 
the  plaintiff  left  her  seat  in  the  car,  and 
went  out  upon  the  platform  or  steps  of  the 
car  for  the  purpose  of  alighting;  that  the  de- 
f^dant  started  the  train  before  the  plaintiff 
had  time  to  leave  the  car,  and  while  she  was 
on  the  steps  of  the  car  in  the  act  of  leaving 
it,  without  gi^g  her  notice  or  warning;  and 
that  the  plaintiff  was  thrown  from  the  car 
by  Its  starting,  and  Injured,  without  fault 
on  her  part,— -then.  In  that  event,  1  charge  you 
that  your  vordict  must  be  for  the  plaintiff 
for  the  damages  sustained  by  her,  not  ex- 
ceeding the  amount  claimed  In  the  com- 
plaint." The  principle  of  law  Involved  in  the 
foregoing  instructions  is  the  same,  and,  con- 
sidering them  together.  It  is  deariy  stated 
and  entirely  correct  An  elementary  princi- 
ple governing  the  conduct*  of  common  car- 
rim  of  the  character  ot  appellant  is  con- 
tained In  these  duti^es  of  the  court,  and  that 
is.  it  is  the  duty  of  a  railroad  oompuiy  txh 
stop  its  train  at  a  station  a  reasonable  time 
in  order  that  passengers  may  get  on  and  off 
Its  cars  with  sa&tyto  themselves.  The  court 
incorp<Hntes  an  additional  principle.  Into  the 
Instraction.  to  the  ^ect  that  If  sndi  com- 
mon carrier  does  not  atop  Its  train  for  a  rea- 
sonable length  of  time  In  order  that  pas- 
sengers may  get  on  and  off.  it  is  guilty  of 
negUgence  In  starting  the  train  without  no- 
tice or  warning  that  it  Is  about  to  start.  It 
ia  first  declared  that  the  railroad  compai^ 
must  stop  at  each  station  a  reasonable  time, 
and.  If  injury  results  to  passengers  owing  to  • 
its  failure  so  to  do,  tbcn  It  Is  guilty  of  negll- 
gence.  Such  b^g  the  law,--«nd  the  sound- 
ness of  the  proposition  cumot  be  doubted,— 
the  additional  element  Incorporated  Into  the 
charge  of  the  court  becomes  self-evident  as 
an  unquestioned  legal  prlndple.  The  law  de* , 
numds  of  a  common  carrier  of  passengers 
for  hire  that  he  observe  the  utmost  caution, 
characteristic  of  a  very  careful,  prudent  man. 
The  carrier  Is  bound  to  use  the  greatest  care 
and  diligence  in  the  transportation  of  passen- 
gers, con^tent  with  the  carrying  on  of  his 
business,  and,  in  view  of  these  demands  of 
the  law,  appellant  has  no  Just  cause  of  com- 
plaint against  this  portion  of  the  court's 
charge. 

Upon  the  part  of  the  appellant  evidence 
\(a8  introduced  to  the  effect  that  respondent 
jninpod  from  the  train  while  It  was  in  mo- 
tion, and  It'  is  now  contended  that  If  such 
was  the  fact  it  was  negligence  per  se  upou 
her  part,  and  the  court  should  have  In- 
structed the  July  to  that  effect  Conceding 
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that  respondent  alighted  from  the  train  while 
In  motion,  there  was  some  evidence-  In  the 
case  tending  to  show  that  the  train  did  not 
step  at  the  station  a  sufficient  length  of  time 
to  enable  passengers  to  alight  with  safety; 
that  the  req>ondent  was  upon  the  lower 
step  of  the  coach,  preparatory  to  alighting, 
when  the  train  started,  and  that  the  train 
had  traveled  a  distance  of  less  than  100  feet 
when  she  juinpedt  conceding  that  she  did 
Jump.  No  evidence  Is  disclosed  by  the  record 
as  to  the  rate  of  speed  the  train  was  travel- 
ing at  that  moment,  and  upon  this  state  of 
facts  the  court  gave  the  jury  the  following 
Instruction:  "Ordinarily  a  iwssengtir  would 
be  held  not  to  be  Justified  In  getting  oOT  the 
train  while  it  Is  In  motion,  except  at  his  own 
risk.  Unless  the  train  la  moving  very  slowly, 
and  the  circumstances  are  specially  favor- 
able,  it  would  be  deemed  prima  facie  ne^^- 
gence.  It  is  not  necessarily  so,  however,  and, 
if  you  beUeve  from  the  evidence  that  the 
plaintiff  stepped  from  the  defendant's  train 
whil^  in  motion,  you  are  to  determine  the 
question  of  negUgence  on  her  part  from  all 
the  evidence  and  circumstances  in  the  case. 
If  you  believe  from  the  evidence  that  the  de- 
fendant's train  did  not  stop  a  reasonable  time 
to  allow  her  to  get  off,  and  started  while 
she  was  In  the  act  of  alighting,  and  that  she 
Jumped  from  the  steps  of  the  car  wliilc  the 
train  was  leaving  the  station,  and  in  motion, 
and  under  such  circumstances  that  an  ordi- 
narily cautious,  careful,  and  prudent  person 
would  not  have  apprehended  danger  there- 
from, then  you  will  find  for  the  plaintiff; 
but  if  you  find  from  the  evidence  that  suffi- 
cient time  was  not  allowed  her  to  get  off  the 
car,  and  that  she  Jumped  from  the  steps  of 
the  car  while  the  train  was  leaving  the  sta- 
tion, and  in  motion,  and  uMer  such  circum- 
stances that  an  ordinarily  cautious,  careful, 
and  prudent  person  would  have  apprehended 
danger  fher^rom,  then  It  was  such  an  act  of 
cardessness  as  would  relieve  the  defendant 
from  the  resp(»uiblllty  otherwise  resting  upon 
it,  and  your  verdict  will  be  for  the  defend- 
ant" The  legal  prindple  enunciated  in  this 
Uutmction  Is  attacked  as  not  sound;  appel- 
lant's position  being  that  the  act  of  a  pas- 
senger In  Jumping  from  a  moving  train  la 
nei^tgcnce  per  se,  ^th  the  exception  that 
the  act  <rf  the  carrier  the  passenger  has  been 
placed  between  two  dangers,  or  that  some 
rituatloD.  was  created  by  the  carrio:  wbidi 
Interfered  with  his  free  agency,  and  created 
111  his  mind  a  confidence  that  the  attempt  to 
leave  the  moving  train  could  be  made  in 
safety.  There  Is  nothing  In  the  record  In- 
volving the  question  of  the  exercise  of  an 
immediate.  Judgment  upon  the  part  of  the  re- 
spondent as  to  the  choice  one  of  two  Im- 
pen^ng  dangers,  and  ther^ore  we  eliminate 
that  element  from  the  case. 

Hie  remaining  exception  stated  by  appellant 
to  the  general  rule  upon  which  he  relies  is  not 
made  plain  to  us  by  counsel ;  neither  do  we  find 
it  recogulzed  in  the  books.    Appellant's  claims 


in  this  regard  are  drawn  from  the  facts  of  cet 
tain  cases,  where  the  passenger  has  been  in- 
jured In  alighting  from  a  train  at  the  sug- 
gestion of  the  brakeman  or  conductor.  Such 
was  the  case  of  Filer  v.  Rallroud  Co.,  4U 
N.  Y.  47;  but  that  case  and  others,  which 
as  to  the  facts  are  foimd  In  company,  do 
not  recognize  the  rule  of  negligence  per  se 
by  reason  of  alif^tlng  from  or  boarding  a 
moving  train,  and  do  not  base  their  respec- 
tive dedBions  upon  an  exception  to  such 
rule  by  reason  of  the  advice  or  suggestion 
of  one  of  the  employes  of  the  company.  A 
passenger's  act  In  jumping  from  a  moving 
train  may  be  grossly  negligent,  and  thereby 
release  the  carrier  from  all  liability,  not- 
withstanding It  was  done  at  the  suggestion 
or  upon  the  assurance  of  safety  by  the  em- 
ploye. The  employe's  advice  at  the  moment 
Is  in  no  sense  conclusive  upon  the  passen- 
ger as  to  his  negligence  or  nonnegligence  In 
Jumping  from  the  train.  Like  every  other 
circumstance  surrounding  the  transaction,  it 
casta  some  light  upon  the  scene,  and  thereby 
aids  the  court,  according  to  the  power  and 
brilliancy  of  Its  light  in  each  particular  case, 
to  determine  what  a  careful,  prudent  man 
would  have  done,  placed  In  the  position 
of  the  unfortimate  passenger.  This  is  all 
that  Is  decided  In  the  Filer  Case,  and  In  no 
sense  docs  the  doctrine  there  declared  form 
an  exception  to  any  general  principle  found 
in  the  law  of  negligence.  The  earlier  cases 
in  many  Instances  recognize  the  principle  of 
negligence  per  se  in  alighting  from  a  moving 
train,  but  modem  authority  to  a  great  ex- 
tent has  supplanted  that  doctrine  with  broad- 
er views  upon  the  question.  In  this  case  the 
court  carefully  and  fairly  stated  to  the  Ju- 
rors what  in  law  would  constitute  "negli- 
gence" and  "contributory  negligence"  upon 
the  pajl  of  the  respondent,  and  with  that  law 
in  their  possesfdon  remanded  them  to  the  Jury 
room  to  find  the  facts,  and  apply  the  law  to 
the  facta  Under  the  conditions  surrounding 
respondent  immedla,tely  prior  to  the  Injury, 
and  to  which  we  have  already  adverted, 
conceding  the  company's  claims  that  re- 
spondent Jumped  from  a  moving  train,  still 
we  tbihk  the  case  without  question  JustUled 
the  instructions  of  which  complaint  is  now 
made.  No  trial  court  would  be  authorized 
to  grant  a  nonaifit  npon  the  facts,  and  such 
being  the  case  the  Instruction  was  properly 
given.  Volume  2  of  the  American  and  Eng- 
lish Encyclopedia  of  Law  (page  702)  soys: 
"When  a  passenger,  on  having'  been  set  down 
or  tdken  up  at  the  station  to  or  from  which 
the  railroad  has  contracted  to  carry  him. 
is  injured  in  the  attempt  to  board  or  leave  a 
moving  train,  the  railway  Is  liable  If  the 
person  Injured  In  getting  on  or  off  the  train 
did  not  incnr  a  danger  obviously  apparent 
to  the  mind  of  a  reasonable  man."  In  the 
Filer  Case  the  court  supports  the  foregoing 
doctrine  as  follows:  "That  there  was  more 
hazard  In  leaving  a  car  while  in  motion, 
althous^  moving  ever  so  slowly,  than  vh&x 
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it  la  at  rest,  Is  self-evident;  but  whether  it 
Is  imprudent  and  careless  to  moke  the  at- 
tempt depends  upon  drcumstances;  and 
where  a  party,  by  the  wrongful  act  of  an- 
other, baa  been  placed  in  circumstances  call- 
ing for  an  election  between  learing  the  cars 
or  submitting  to  an  inconvenience  and  a  fur- 
ther wrong,  it  is  a  proper  question  for  a 
Jury  whether  it  was  a  prudent  and  ordinarily 
careful  act,  or  whether  it  was  a  rash  and 
reckless  exposure  of  the  person  to  peril  and 
hazard."  In  the  w^-coniridered  case  of 
Johnson  t.  Railroad  Co.,  70  Pa.  St  357,  the 
trial  court  Indorsed  the  principle  of  negli- 
gence per  Be,  and  the  supreme  court  said: 
"Instead,  therefore,  of  the  rule  laid  down  by 
the  learned  Judge,  he  should  have  left  it  to 
the  Jury  to  say,  under  all  the  circumstances 
in  evidence,  whether  the  danger  of  boarding 
the  train  when  in  motion  was  so  apparent  as 
to  have  made  it  the  duty  of  the  plaintUf 
to  desist  from  the  attempt."  To  the  same 
effect  Is  Railroad  Co.  v.  Crunk,  119  Ind.  542, 
21  N.  B.  Rep.  31,  where  the  party  Jimiped 
from  a  train  moving  at  the  rate  of  4^  miles 
per  hour,  an4  that  was  held  not  to  be  neg- 
ligence per  se.  See,  also,  Banking  Co.  v. 
Miles.  88  Ala.  256,  6  South.  Rep.  696;  Nichols 
V.  Railway  Co.,  68  Iowa,  732,  28  N.  W.  Rep. 
44;  Pennsylvania  Co.  v.  Marion.  123  Ind.  422, 
23  N.  E.  Rep.  973.  Among  other  cases  relied 
upon  to  support  appellant's  position  Is  Jewell 
V.  RaUway  Co.,  54  Wis.  610,  12  N.  W.  Rep.  83. 
That  cose  Is  opposed  to  the  views  we  tiave 
expressed  and  to  the  authorities  we  have 
cited.  It  does  not  state  the  better  doctrine, 
and  many  of  the  decisions  from  other  courts 
upon  which  It  relies  for  support  are  not  in 
line  with  it  upon  the  facts.  We  notice  no 
other '  matters  In  the  record  demanding  our 
attention.  For  the  foregoing  reasons  let  the 
Judgment  and  order  be  affirmed. 

We  concur:  HARRISON,  J.;  PATER- 
SON,  J. 


(88  C&l.  SfiS) 

FEOPIiSt  r.  WESSBL.  (No.  20,058.) 
(Supreme  Court  of  California.  May  25,  18^.) 

RAn—lNroKHATios— Trial— iNBTKUCTtOKS— New 

Trial. 

1.  An  infonnatiOD  for  rape  need  not  al- 
le^  that  defendant  was  a  male,  or  over  the 
aee  of  14  years,  or.  If  nnder  that  Age,  that  lie 
poRsesRod  physical  ability,  as  required  by  Pen. 
Code,  §  2G'2,  to  commit  the  offense,  afnce  defend- 
ant's want  of  ability  to  commit  the  crime  Is 
a  matter  of  defense. 

2.  On  a  prosecution  for  rape  on  a  child 
11  Tears  old.  where  defendant  has  read  her 
testimony  given  before  the  commlttiofr  magis- 
trate to  contradict  her  evidence  at  the  trial, 
she  may  be  recalled  to  explain  the  discrepan- 
cies. 

-  3.  An  Instruction  that,  "while  It  la  the  law 
that  the  testimony  of  the  prosecutrix  should  be 
carefully  scanned,  fltill  this  does  not  mean  that 
such  evidence  is  never  sufficient  to  convict;  and 
if  yoo  believe  the  prosecutrix  it  is  yonr  duty  to 
render  a  verdict  accordinf^ly," — is  not  equivalent 
to  telUag  the  jury  that  they  should  convict  if 
they  believe  the  prosecutrix,  regardless  of 


whether  her  tMtiniony  Is  sufficient  to  establish 
the  oCFense,  bat  only  means  that  the  offense 
may  be  proven  by  the  testimony  of  the  pros* 
ecatrix. 

4.  In  a  crimtaal  case,  where  defendant's 
motion  for  a  new  trial  is  denied,  and  Judgment 
is  pronounced,  his  application  for  leave  to 
amend  the  motion,  made  nearly  a  year  later, 
is  properly  denied,  since  no  motion  for  a  new 
trial  is  psiding,  and  there  is  nothing  to  amend. 

Oommlsatonezs*  dedahm.  Department  1. 
Appeal  fn»n  niperior  coor^  Suitft  Onn 
county;  F.  J,  McCann,  Judge. 

Frederick  Weeael,  Jr..  was  convicted  of 
rape,  and  appeals.  Affirmed. 

L.  F.  Shiitb  and  P.  B.  Tnlly,  for  appellant. 
Carl  E.  lindaay,  for  reqKmdent; 

TICMl^LE,  C.  The  defendant  was  convict- 
ed of  111  J  crime  of  rape,  and  sratenced  to  the 
penitentiary  for  10  years. 

The  llrat  point  made  is  that  the  court  erred 
in  OTorruling  defendant's  demurrer  to  the 
information  on  the  ground  that  it  did  not 
state  facta  sufficient  to  constitute  a  public 
offuuse.  The  Information  charges  rape  npon 
the  ix-rson  of  a  female  child  under  the  age 
of  14  years,  but  does  not  state  that  the  de- 
fendant was  a  male,  or  over  the  age  of  14 
yt^ars,  or,  if  onder  that  age,  that  he  possessed 
physical  ability,  as  required  by  section  202 
of  the  Penal  Code,  to  commit  the  offense. 
This  Is  not  necessary.  If  the  defendant  was 
Incapable  of  committing  the  offense,  such 
fact  may  be  shown  in  defense;  but  the 
averment  that  he  was  capable  is  implied 
in  the  charge  that  he  willfully  and  felonious- 
ly committed  the  act  People  v.  Ah  Yek, 
29  Cal.  576;  Com.  v.  Sugland,  4  Gray,  7;  Com. 
V.  Sullivan,  6  Gray,  479;  Com.  v.  Scann^ 
11  Cuah.  548. 

It  is  next  contended  that  the  court  erred 
in  ovemiling  defendant's  objections  to  cer- 
tain testimony.  To  contradict  the  testimony 
of  the  prosocutrlx,  who  was  a  child  of  11 
yeara,  the  defense  read  her  testimony  l>efore 
the  committing  magistrate,  in  which  it  was 
claimed  that  she  bad  made  statements  incon- 
sistent with  her  evidence  on  the  trial. 
Thereupon  the  prosecution  recalled  the  pros- 
ecutrix, and  asked  her  to  explain  the  dis- 
crepancies. This  course  was  too  plainly 
proper,  and  of  too  common  practice,  to  justi- 
fy the  presentation  of  the  question  here. 
The  court  Instructed  the  Jury  as  follows: 
"While  It  is  the  law  that  the  testimony  of 
the  prosecutrix  iOiould  be  oirefully  scanned, 
still  this  does  not  mean  that  such  evidence 
Is  never  sufficient  to  convict  If  you  beUeve 
the  prosecutrix,  it  Is  your  duty  to  render 
a  verdict  accordingly."  It  is  contended  that 
this  Is  telling  the  Jury  that  they  may  act 
on  the  testimony  If  they  beUeve  it,  although 
it  may  not  be  suffident  in  substance,  though 
true,  to  establish  the  ofliense.  I  cannot  un- 
derstand the  Instruction  as  equivalent  to 
telling  the  ]ut7  that  they  ^hould  c<mvlct  If 
they  believe  the  prosecutrix.  It  Is  edmply 
saying  that  If  they  believe  It  tlicy  diould 
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act  upon  It  as  establishing  the  facts  proyed 
by  it;  that  Is,  tliat  the  ofFenae  may  be  proven 
by  the  testimony  of  the  prosecutrix.  The 
jury  was  fully  instructed  as  to  the  elements 
of  the  crime.  Defendant  copied  from  Ram 
on  Facts  a  long  statement  as  to  the  testi- 
mony of  children,  and  asked  the  court  to 
give  It  as  an  Instruction.  To  have  i^veu  it 
would  have  been  clearly  erroneous,  and  la 
Inhibited  by  aectioa  19,  art  6,  of  the  consti- 
tution. 

It  is  next  argued  that  the  testimony  of  the 
prosecutrix,  if  true,  falls  to  show  that  there 
was  sexual  pmetration.  The  child  was  nat- 
urally averse  to  calling  some  things  by 
their  names,  and  the  prosecuting  attorney 
was  considerate  bat  the  testimony  Is  not  of 
doubtful  import  on  this  point. 

The  Oestimony  was  ample  as  to  the  Identi- 
ty of  the  d^endant.  On  this  subject  the 
witness  made  some  rather  inconsistent  and 
unintelligible  statements,  but  that  was  for 
the  Juiy- 

On  the  28th  day  of  August.  1801,  the  de- 
fendant submitted  a  moUon  for  a  new  trial, 
which  was  th^  denied,  and  the  court  on 
the  same  day  proceeded  to  pronounce  Judg- 
ment. On  the  25tb  of  June,  1892,  the  defend- 
ant gave  notice  that  he  would  ask  leave  to 
amend  his  motion  for  a  new  trial  by  adding 
the  ground  of  newly-discovered  evidence, 
and  he  served  certain  affidavits  showljlg  the 
nature  of  the,  alleged  newly-dlscov^red  evi- 
dence. The  defendant  at  that  time  had  no 
motion  for  a  new  trial  pending.  There  was, 
therefore,  nothtog  to  amend.  It  was  too 
late  to  institute  such  motion.  Section  1182, 
Pen.  Code. 

The  Judgment  and  order  should  be  affirmed. 

We  concur:  SEARLS.  C;  BELCHER,  G. 

PER  CURIAM.  For  Ihe  reasons  given  hi 
the  foregoing  opinion  the  Judgment  and  order 
appealed  from  are  afOrmed. 


(8  UUb.  4SS) 

DE  FREES  V.  GARR  et  al. 
(Supreme  Court  of  Utah.    April  15,  1S03.) 
Equity — Resoissios  or  Costiia(T — Fraud. 
One  whose  mind  has  become  enfeebled 
by  epileptic  attacks,  and  who  has  been  indnced 
to  exchange  laad  for  stock  in  an  insolvent  cor- 
poratioD  by  false  representations  by  the  owner 
of  the  stock,  who  was  the  general  manager  of 
the  conioration,  as  to  the  profits  made  by  it,  is 
entitle*!  to  a  rescisBion  of  the  contract,  though 
he  bad  an  opportunity  to  examine  the  books  of 
the  corporatum  before  the  trade. 

Appeal  fnmi  district  court,  Weber  comity; 
James  A.  fillner,  Justice. 

Action  by  Charles  H;  De  Frees  against 
George  W.  Carr  .-md  Thomas  H.  Garr  for 
the  xesdsBlon  of  a  sale  of  land.  From  a 
Judgment  In  plaintiff's  favor,  defendants  ap- 
peal. Afllrmed. 

Evans  &  Rogers,  for  appellants.  Maloney 
ft  Perkins  and  Jacob  S.  Bo  reman,  for  re- 
«D«ident. 


BARTCH;  J.  This  was  a  proceeding  In 
equity,  tried  In  the  district  court  for  the 
fourth  Judicial  district.  It  Is  shown  by  the 
record  In  tliis  case  that  on  the  11th  of  Ntv 
vember,  1891,  the  plaintiff  was  the  owner 
of  certain  real  estate  situate  in  the  city 
of  Ogden,  Utah,  and  that  the  defendant 
George  W.  Carr  owned  35  shares  of  the 
capital  stock  of  the  Consolidated  Lumber  & 
Milling  Company,  of  the  par  value  of  $100 
per  share;  that  on  said  date  the  plaintiff 
sold,  and  conveyed  by  deed,  the  said  prop- 
erty to  the  defendant  George  W.  Carr,  and 
received  as  payment  therefor  the  35  shares 
of  stock,  and  was  also  to  receive  a  cer- 
tain sum  of  money  alleged  to  be  then  due 
as  profits  from  said  stock;  that  defendant 
tJeorge  W.  Carr  sold  the  said  property  to 
bis  son  Thomas  H.  Carr,  one  of  the  said  de- 
fendants, on  the  13th  day  of  November, 
1891;  that  some  time  after  the  first  sale  or 
trade  had  been  consummated,  upon  the  In- 
vestigation of  the  affairs  of  said  company, 
the  plaintiff  became  dissatisfied  with  his 
bargain,  claimed  that  he  had  been  misled 
as  to  the  value  of  the  ^res  of  stock,  etc, 
by  the  representations  of  defendant  George 
W.  Carr,  and  others  mentlimed  In  the  t&> 
ord;  that  then  he  tendered  back  to  de- 
fendant George  W.  Carr  the  said  stock,  and 
demanded  of  him  a  reconveyance  of  said 
property,  which  reconveyance  having  been 
refused,  the  plaintiff  brought  his  action,  al- 
leging that  certain  statements  and  represen- 
tations made  to  tiim  by  the  defendant  George 
W.  Carr  and  others  above  referred  to,  be- 
fore and  at  the  time  the  said  transaction 
took  place.  In  regard  to  the  value  of  the 
said  stock,  etc.,  were  false  and  fraudulent, 
and  made  with  the  intent  to  cheat  and  de- 
fraud the  plaintiff,  and  prayed  that  the  said 
deed  from  plaintiff  to  defendant,  George  W. 
Carr  be  canceled,  etc.  After  the  trial  the 
court  rendered  Judgment  la  favor  of  the 
plaintiff,  and  thereupon  the  defendants  ap- 
pealed to  this  court,  assigning  as  error  the 
overruling  of  a  motion  for  nonsuit,  and  va- 
rious other  roUngs  made  during  the  trial  of 
the  case. 

The  evidence  shows  that  the  plaintiff  for 
some  yeara  has  been  a  sufferer  from  epi- 
lepsy, and  that  as  a  result  hia  mind  has  be- 
come weakened;  that  this  was  known  at 
least  to  one  of  defendants  previous  to  the 
transaction;  that  defendant  George  W.  Carr 
stated  to  the  plaintiff  tlmt  the  said  com- 
pany was  worth  $50,000,  and  had  only  $9,- 
000  llabUiUes,  that  It  made  $5,659.70  clear 
gain  from  the  14th  of  Febmaiy  to  the  1st 
of  October,  1891,  that  his  share  of  the  prof- 
Its  would  be  $943.28,  and  that  the  35  shares 
of  stock  were  worth  $3,500,  etc.;  and  tiiat 
these  statements  were  corroborated  by  em- 
ployes and  others  interested  in  the  com- 
pany. In  the  presence  of  said  defendant; 
that  the  defendants  then  Imew  that  said 
company  was  wholly  insolvent,  and  that 
the  said  shares  of  stock  had  no  actual  value; 
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and  that  the  property  of  plaintiff  to  be  ex- 
changed therefor  was  worth  about  $4,300. 
It  further  appears  that  on  the  13th  of  No- 
vember, two  days  after  the  said  transac- 
tion, the  defendant  George  W.  Carr  con- 
voyed the  property  to  his  son  Thomas  H. 
Gnrr,  one  of  the  defendants,  without  se- 
curtiy  for  the  coriside^ilon  except  $250 
cash,  who  in  torn  disposed  of  a  portion  of 
it  on  the  19th  of  November.  It  Is  also 
shown,  that  the  books  of  the  company  were 
kept  In  an  Improper  manner,  so  ^lat  It  was 
difficult  to  obtain  accurate  information;  that 
defendant  George  W.  Carr  was  manager  of 
the  company;  and  that  plaintiff  reUed  on  the 
said  statements  of  the  defendants.  These 
representations  having  been  made  before 
nnd  at  the  time  of  the  making  of  the  bar- 
gain, and  being  of  a  positive,  and  apparentty 
reiiiibie,  chanicter,  the  question  is,  were 
they  material,— did  they  furnish  such  in- 
ducements to  enter  into  the  transaction  as 
were  calculated  to  mislead  the  plaintiff? 
The  evidence  does  not  show  that  the  plain- 
tiff knew  the  said  company  was  insolvent, 
or  that  he  had  any  knowledge  of  Its  busi- 
ness or  financial  responsibility  except  such 
as  he  obtained  through  the  defendants,  while 
It  is  a  fair  conclusion  to  be  drawn  there- 
from that  the  defenuants  did  know  the 
company  was  Insolvent,  and  that  the  said 
shares  of  stock  had  no  actual  value.  Under 
these  circumstances  the  representations  of 
the  defendants  to  the  plaintiff  that  the 
shares  were  worth  ^,500,  and  their  state- 
ments as  to  the  profits,  etc.,  were  material, 
and  being  statements  of  facts,  and  of  a 
decided  character,  the  plaintiff  had  a  right 
to  rely  on  them.  If  a  person  makes  state- 
ments with  a  view  to  and  for  the  purpose 
of  influencing  the  action  of  another,  It  Is  no 
hardship  to  hold  such  person  to  their  truth. 
If,  upon  due  Inquiry,  such  statements  are 
foimd  to  be  false,  the  party  making  them 
will  be  liable  to  the  person  who  was  de- 
ceived and  Injured  thereby,  and  whose  ac- 
tion they  were  intended  to  influence.  Coo- 
ley,  Torts,  (2d  Ed.)  577,  580;  Drake  v. 
Grant,  30  Hun,  404;  Eaton  v.  Whmle,  20 
Mich.  150. 

Counsel  for  defendants  contend  that  the 
plaintiff  had  the  opportunity  to  examine  the 
books  of  the  compnny  to  ascertain  its  con- 
dition, and  satisfy  himself  as  to  Its  responsi- 
biUty,  before  the  trade  was  made;  but, 
even  If  this  were  the  case.  It  would  not 
license  the  defendants  to  lull  the  plaintiff  in- 
to 1  state  of  security  by  false  but  apparent- 
ly roilnble  statements  of  facts,  such  as  are 
complained  of  in  this  case.  The  defendant 
iJcorg^  W.  Carr  was  manager  of  the  com- 
pany, and  its  condition  and  financial  re- 
sponsibill^  will  be  presumed  to  have  been 
nithln  his  knowledge.  He  cannot  escape 
from  the  effects  of  his  statements  by  saying 
that  the  plaintiff  could  have  ascertained  its 
true  c(HidItion.  Where  one  party  to  a  con- 
tract mlBrepresenta  a  materiel  fiict»  which 


operates  as  a  surprise  and  as  an  Inducement 
to  the  other  party,  relief  will  be  granted  in 
equity.  Miner  v.  Medbury,  «  Wis.  2»5;  Da- 
vis V.  Heard,  44  Hiss.  50;  Smith  v.  Richards, 
13  Pet.  20.  The  principle  of  law  which 
govern  this  case  are  stated  by  Justice  Story 
in  his  WoriE  on  Equity  Jurisprudence  (volume 
1,  {  191)  08  follows:  "One  of  the  largest 
classes  of  cases  in  which  courts  of  equity  are 
accustomed  to  grant  relief  is  where  there 
has  been  a  misrepresentation  or  suggestlo 
falsL  It  is  said,  indeed,  to  be  a  very  old 
head  of  equity. that,  if  a  representation  is 
made  to  another  person  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that 
representation  good  if  he  knows  it  to  be 
false.  To  Justify,  however,  an  interposition: 
in  such  case,  It  is  not  only  necessary  to  es- 
tablish the  fact  of  misrepresentation,  but 
that  it  is  a  matter  of  substance,  or  important 
to  the  interests  of  the  other  party,  and  that 
it  actually  does  mislead  him."  And  again; 
in  section  192,  he  says:  ''Where  the  party 
intentionally  or  by  design  misrepresents  a 
material  fact,  or  produces  a  false  impres- 
sion. In  order  to  mislead  another,  or  to  en- 
trap or  cheat  him,  or  to  obtain  an  undue  ad- 
vantage of  tdm,  in  every  such  case  there  Is 
a  positive  fraud  In  the  truest  sense  of  the 
terms.  There  Is  an  e'vil  act  with  an  evil  in- 
tent,-^'dolum  malum  ad  circumvenlendum.' 
And  the  mlsrepresehtition  may  be  as  well 
by  deeds  or  acts,  as  by  words;  by  artifices 
to  mislead,  - as  well  as  by  positive  asser- 
tions." If  these  principles  apply  to  the  deal- 
ings of  persons  of  soimd  mind  and  discre- 
tion, a  fortiori  do  they  apply  to  cases  where 
the  mental  faculties  have  been  weakened 
by  ditiease.  Where,  as  In  this  case,  one  tm- 
dertiikes  to  deal  with  such  a  person,  he  ts 
Justly  held  to  the  truth  of  bis  statements, 
and  ts  under  more  than  ordinary  obligations 
not  to  practice  deception,  and,  If  he  know- 
ingly maifes  false  .assertions.  It  is  a  positive 
fraud;  and,  even  if  one  misrepresents  a 
material  fact  by  mistake,  relief  will  be 
granted,  for  the  assertion  of  nhat  he  does . 
not  know,  or  believes  to  be  true.  Is  equally 
unjustifiable  in  law  as  the  assertion  of  that 
whldi  is  known  to  be  false.  Cooley,  Torts, 
(2d  Ed.)  603;  Perkins  v.  Scott,  23  Iowa,  237; 
Smith  V.  Richards,  supra.  In  view  of  the 
evidence  and  circumstances  in  this  case,  we 
think  the  plaintiff  is  entitled  to  the  relief 
prayed  for.  The  motion  for  nonsuit  was 
rightfully  overruled,  and  the  record .  reveals 
no  rererslble  error  In  the  other  rulings  of 
the  trial  court  'J?he  judgment  la  affirmed. 

ZANE.  a  3.,  concurs. 

(8  utab.  *tO) 
BRINTON  T.  VAN  OOTT. 
(Supreme  Court  of  Utah.    April  15,  1888.) 

SFSCIFIC  PBKPORMaNCK — FaKT  FKKirOHMAJtOS — 

PeHSOVAL  8h;itVlCES~Mt!TL'ALlTV. 

1.  A  verbal  cootmct,  whereby  plaintiff 
agrees  to  live  with,  and  take  care       an  old 
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woman,  until  her  death,  in  consideration  of  h« 
promise  to  leave  all  her  propertr  to  plaintiff,  is 
taken  out  of  the  statute  of  irauds  by  the  rendi- 
tion of  the  serrices  during  the  lifetime  of  the 
woman;  and,  after  her  death,  eqolty  will  spe- 
cifically enforce  the  contract,  on  the  theory  of 
part  performance,  since  the  aervices  rendered 
are  of  a  peculiar  character,  not  intended  by  the 
parties  to  be  measored  by  a  pecuniary  standard. 

2.  A  contract  by  which  an  old  woman,  in 
apparent  good  bealUi.  and  having  the  expect- 
ancT  of  many  years  of  life,  agrees  to  leave  all 
her  property,  worth  ahoat  $5,000,  to  a  16  year 
old  girl,  in  consideration  of  the  tatter's  promise 
to  live  with  and  take  care  of  her  as  long  as  she 
lives,  is  not  void  for  want  ot  mutuality  and 
fairness;  and  after  her  death  the  contract  will 
be  specifically  enforced  in  favor  of  the  girl,  who 
performed  her  part  of  the  agreement,  though 
the  woman  died  within  three  or  four  months 
after  the  executioB  of  the  contract. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; C.  S.  Zane,  Justice. 

Actioa  by  Minnie  Brlnton,  by  W-  C.  Pavey, 
ber  guardioD  ad  litem,  against  Waldemar 
Van-  Cott,  administrator  of  the  estate  ot 
I.ydia  Darls,  deceased,  for  the  specltic  per- 
formance of  a  contract  whereby  deceased 
agreed  to  leave  aJl  her  property  to  plaintiff 
in  consideration  of  personal  services  to  be 
rendered.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reversed. 

Artbar  Brown,  for  app^ant  Barlow  Fer- 
guson and  Waldemar  Van  Oott,  for  respond- 
eat 

MINER,  J.  Plaintiff  alleges  In  her  com- 
plaint tliat  Lydia  Davis  died  at  Salt  Lake 
Oty  January  27,  1890,  possessed  of  certain 
real  and  personal  property  situated  in  Salt 
Lake  county,  Utab,  and,  so  far  as  material 
to  this  dlscossion,  further,  in  substance,  al- 
leges that  Lydia  Davis  bad  no  relations 
closely  allied  to  her,  and  now  living  in  this 
country.  That  she  was  a  very  old  woman, 
but  In  good  health,  at  the  time  of  the  con- 
tract, and  was  living  alone,  and  had  no  one 
to  look  after  her,  care  for  her,  cherish  ber, 
or  to  be  cberiabed  and  loved  by  her.  That 
the  plaintiff  bad  formerly  been  with  and 
remained  with  Lydia  Davis  at  divers  times 
before,  and  she  was  well  acquainted  with 
the  plaintiff:  That  about  the  15th  of  Octo- 
ber, 1S89,  Lydia  Davis  proposed  to  plaintiff, 
who  was  then  a  yomig  girl  of  16  years,  that 
If  she  would  come  and  live  with  her,  and 
take  care  of  her,  until  the  time  of  her  death, 
she  would  leave  all  her  property  to  the 
plaintiff,  and  her  property  shoiUd  belong  to 
the  plainttfl  at  the  time  of  hex  death.  The 
same  proposition  was  made  by  Lydia  Davis 
to  plaintiff's  parents,  In  ber  behalf.  That 
after  considering  the  matter  the  said  offer 
utas  accepted  by  the  plaintiff,  and  she  went 
and  Uved  with  Lydia  Davis  on  the  terms  of 
the  agreement  so  made  and  accepted,  became 
a  part  of  ber  family,  worked  for  her,  lived 
with  ber,  and  did  and  performed  everything 
that  a  dan^ter  could  do  for  said  Lydia  Da- 
vis, while  Bbe  lived.  That  tbis  agreement 
was  entirely  satisfactory  to  Lydia  Davis  and 


to  the  plaintiff.  That  plaintiff  ccmtinued  to 
perform  whatever  service  the  said  Lydia 
Davis  desired,  as  long  as  she  Uved.  That 
said  Lydia  Davis  was  taken  sick  in  the  fall 
of  1880,  and  plaintiff  remained  with  her,' 
attended  and  comforted  her,  until  she  died. 
That  all  of  said  work  was  done  upon  the 
.faith  of  the  fulfillment  of  said  promise  and 
agreement  "That  plaintiff  is'  in  possession 
of  the  bouse  where  she  and  said  Lydia  Davis 
lived.  •  •  •  Wherefore,  this  plabxtiff 
prays  judgment,  that  it  may  be  decreed  that 
she  Is  entitled  to  the  estate  of  sold  Lydia 
Davis,  subject  to  tbe  payment  of  otber  debts; 
that  the  said  Klizabeth  Wilson  be  entitled 
only  %>  the  household  furniture  in  existence 
at  the  time  of  the  execution  of  the  said  vrill; 
and  that  the  claim  of  unknown  or  known 
heirs  may  be  quieted  by  the  decree  of  this 
court  in  pursuance  of  the  statnte  In  such 
cases  made  and  provided;  and  that  the  said 
Waldemar  Van  Cott,  administrator,  may  be 
required  to  recognize  this  plaintiff  as  en- 
titled to  all  the  residue  of  the  said  estate; 
and  for  such  other  and  further  relief  as  may 
be  proper  In  the  premises."  To  this  com- 
plaint the  defendant  files  his  demurrer,  and 
alleges  that  tbe  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Tbe 
court  sustained  the  demurrer.  Tbe  plaintiff 
duly  excepted,  and  appeals  from  tbe  order 
sustaining  tbe  demiirrer. 

In  this  territory  the  statute  of  frauds  Is  In 
fuU  force.  2  Oomp.  Laws,  §  2831.  It  Is 
therefore  Incumbent  upon  the  appellant  to 
show  by  her  comi^alnt  that  she  has  partly 
or  wholly  performed  her  contract,  so  as  to 
take  it  out  of  the  statute  of  frauda  "When 
the  conMderatlon  of  the  agreement  consists 
in  work,  labor,  and  services  personally  done 
and  rendered  by  the  plaintiff,  if  the  value  of 
tbe  same  can  be  ascertained  with  reasonable 
accuracy  In  an  action  at  law,  and  adequately 
compensated  by  the  recovery  of  damages, 
then  neither  the  services  themselves  nor  the 
payment  for  them  will  avail  as  a  part  per- 
formance of  the  verbal  agreement  But  if 
the  services  are  of  such  a  peculiar  character 
that  It  is  impossible  to  estimate  their  value 
by  any  pectmiary  standard,  and  it  Is  evident 
that  the  parties  did  not  intend  to  measure 
them  by  any  such  standard,  then  the  plain- 
tiff, after  the  performance  of  these  services, 
could  not  be  restored  to  the  situation  in  which 
be  was  before,  or  be  compensated  by  any  re- 
covery of  legal  damages."  Under  these  cir- 
cumstances the  rendition  of  the  services  is  a 
part  performance  of  a  verbal  agreement 
The  act  of  part  performance  of  a  verbal 
agreement  for  services  must  be  such  that 
it  would  be  a  fraud  upon  tbe  party  perform- 
ing for  the  other  party  to  refuse  to  perform 
his  part  as  agreed  between  them.  Pom. 
Cont  S  114.  The  case  of  Rhodes  v.  Rhodes, 
3  Sandf.  Gh.  279,  will  Illustrate  the  rule: 
"A  person  verbally  agreed  to  convey  a  tract 
of  land  to  his  brother  In  consideration  that 
the  latter  should  support,  nuiae,  and  take 
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care  of  him  duriiig  his  lifetime.  He  was 
subject  to  epileptic  fits,  and  tiie  brotiier 
faithfully  performed  the  agreement  on  his 
Iiart.  nursed,  maintained,  and  took  care  of 
the  Invalid  during  the  rest  of  his  life,— but 
did  not  take  possession  of  the  land,  or  in  any 
other  way  act  affecting  it  directly.  This  con- 
tract was  specifically  enforced  against  the 
heirs  of  the  vendor,  the  court  holding  that 
tho  services  rendered  by  the  plaintiff,  or  pro- 
cured to  be  rendered,  were,  under  the  cir- 
cumstances, a  part  performance.  The  rea- 
sons for  the  decision  are  seen  in  the  follow- 
ing extract:  'Payment  of  the  consideration 
will  not.  In  general,  be  deemed  such  a  part 
performance  as  to  relieve  a  parol  cortract 
from  the  operation  of  the  statute.  But  the 
reason  for  this,  viz.  that  In  such  case  the  re- 
payment of  the  consideration  will  place  the 
parties  in  the  same  situation  In  which  they 
were  before,  shows  that  the  rule  applies  to 
a  moneyed  consideratioQ  only.  If  the  con- 
sideration of  the  contract  be  labor  and  serv- 
ices, thoso  may  be  sometimes  estimated,  and 
their  value  liquidated  In  money,  so  as  to 
necessarily  make  the  vendee  whole  on  re- 
scinding the  contract  But  in  a  case  like  this, 
where  the  services  to  be  rendered  were  of 
such  a  pecull;ir  character  that  It  Is  impossible 
to  estimate  their  value  to  the  plaintiff  by 
any  pecuniary  standard,  and  where  it  Is  evi- 
dent that  he  did  not  intend  to  measure  them 
by  any  such  standard,  it  Is  out  of  the  power 
of  any  court,  after  the  performance  of  the 
services,  to  restore  the  plaintiff  to  the  slt- 
oation  In  which  he  was  before  tiie  contract 
was  made,  or  to  compensate  him  In  damages.* 
The  principle  of  this  case  Is  sound,  and  the 
decision  Itself  in  strict  conformity  with  tlw 
series  of  later  English  cases  which  extend 
the  remedy  of  specific  performance  to  ngi'i^*^ 
ment  for  services.  In  Davison  t.  Davison, 
services  of  a  son  were  held  to  be  a  roikI  p:irt. 
performance  of  his  father's  verbal  cgreeiMcnt 
to  leave  him  a  form  attee  the  fnthiT's  death  " 
13  N.  X  Eq.  246.  In  TwiM  T.  George,  33 
Mich.  253,  it  la  held  that  an  arraugcnicnt 
between  a  stepson.  Just  comd  of  ago,  und 
abont  to  leave  home  and  set  up  for  hims^, 
and  his  stepfather,  that  If  the  f orm«r  would 
stay  with  the  latter,  and  work  the  farm, 
ami  take  care  of  the  family,  he  should  have. 
In  consideration  thereof,  a  deed  to  one-half 
the  tana,  which  is  shown  by  the  evidence 
to  have  been  a  distinct  and  definite  agree- 
ment as  to  the  land  and  the  conrideratlou, 
and  not  a  mere  vague  dxpectatliia.  la  sus- 
tained, aM  spedfical^  mforcud,  after  a 
substantial  performance  of  the  conddcratlon. 
In  Lowry  t.  Tew,  3  Barb.  Ob  413.  tt  Is  held 
that  the  principle  upon  which  courts  of 
equity  hold  that  a  part  performance  of  a  pa- 
rol agreement  Is  suffidcnt  to  take  a  case 
out  of  the  statute  of  frauds  Is  that  a  party 
who  has  permitted  another  to  iiertorm  acts 
on  the  faith  of  an  agreement  shall  not  bt* 
allowed  to  Insist  that  the  agreement  Is  in- 
valid because  it  was  not  In  writtug,  and  that 


he  Is  entitied  to  treat  those  acts  as  If  the 
agreement,  In  compliance  with  which  they 
were  performed,  had  not  been  made;  In 
other  words,  upon  the  ground  of  fraud  in 
refusing  to  execute  the  parol  agreement  after 
a  part  performance  thereof  by  the  other 
party,  and  where  he  cannot  be  placed  in  the 
same  situation  that  he  was  In  before  such 
performance  by  him.  Taking  possession  under 
such  agreement,  accompanied  with  other  acts 
which  cannot  be  recalled,  so  as  to  place 
Ibe  party  taking  possession  In  the  same  sit- 
nation  that  he  was  In  before,  has  always  been 
held  to  take  such  agreement  out  of  the  stat- 
ute of  frauds.  See  2  Story,  Eq.  Jnr.  {  761,  and 
the  eases  there  referred  to;  Keatts  v.  Rector, 
1  Pike,  419.  Part  performance  of  a  parol 
agreement  will  authorize  a  court  of  equity 
to  decree  a  specific  performance  of  the  con- 
tract on  the  ground  that,  unless  the  agree- 
ment was  carried  into  complete  execution. 
It  would  be  a  fraud  on  the  party  who  had 
performed.  So  in  Lobdell  v.  Lobdell,  38  N. 
Y.  327,  It  Is  held:  "A  parol  agreement  be- 
tween father  and  son  to  the  effect  that.  If 
the  son  would  enter  upon  and  improve  the 
land,  the  father  would  make  him  a  deed  of 
the  same,  and  In  pursuance  thereof  the  son 
entered  upon  the  land,  and  improved  it, 
held  not  to  be  within  the  statute,  and  to 
be  founded  upon  sufficient  consideration." 
While  hi  Cronk  v.  Trumble,  66  III,  428,  in  a 
case  where  the  complainant  had  entered  Into 
a  contract  with  his  father,  by  which  he 
agreed  to  support  his  father  and  mother 
during  their  lives,  pay  all  debts  owing  by 
the  former  at  his  death,  and  pay  certain 
spedfled  sums  to  certain  of  his  coheirs,  In 
consideration  of  which  he  was  then  to  be- 
come the  owner  of  the  farm  on  which  be 
then  resided  with  bis  father,  and  It  appeared 
that,  at  the  time  of  the  flll^  of  his  bill  for 
a  specific  performance  of  the  contract,  his 
mother  was  still  living,  and  might  Uve  for- 
many  years,  and  that  he  had  not  paid  <me 
of  the  heirs  the  sum  he  agreed  to  pay,  hdd 
that,  until  be  paid  such  sum.  and  supported 
hia  mother  during  her  natural  life,  be  bad 
not  clothed  himself  with  the  tight  to  demand 
a  deed. 

The  facts  pleaded  in  this  case  are  admit- 
ted as  true.  No  question  seems  to  be  raised 
as  to  the  nonfolflllment  of  flie  contract  by 
the  plaintiff.  The  first  question  ariring  la,- 
was  this  omtract  reasonable  in  Its  terms, 
or  was  it  80  Inadequate  and  unequal  as  to 
require  a  court  ot  equl^  to  decline  to  en- 
force it?  The  agreement  was  distinct  and 
certain  as  to  what  plaintiff  shoukl  recdve.: 
There  was  no  vague,  uncertain,  undefined 
^[pectation  <^  benefits  to-  be  derived,  but 
a  dtetlnct.  podttve  promise,— not  to  make 
plaintiff  a  gift,  but,  in  consideration  of  cer- 
tain serrtces,  to  bestow  upon  her  her  mtire 
Iffopertir.  As  claimed  In  the  anwllan^s 
brief,  the  pn^wrty  of  deceased  conned  of 
about  95,000  In  real  and  personal  property. 
At  the  time  of  the  agreement  it  was  entirely 
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uncertain  how  long  I^dla  Davis  would  Itve, 
or  liow  mwA  care,  nnrabig,  and  attention 
she  mli^t  require.  She  bad  the  eaqwctancy 
of  UtIdk  Toany  Tears,  during  which  time 
she  mi^t  hare  been  a  hd.ide8B  luTaUd,  re* 
qnlrii^;  constant  care,  attentlcm,  and  nnrs- 
iDg,  irtth  soch  accompanying  respondbU- 
117  as  usually  attends  old  age  and  decrepi- 
tode,  and  which  Is  usually  expected  to  fol- 
low In  the  path  ot  declining  years.  So,  on 
the  other  hand.  She  might  hare  been  carried 
off  by  disease  or  accld«it  within  a  week. 
I^dla  Daria  was  In  healQi,  and  owned  her 
property.  She  had  an  undoubted  right  to 
dispose  of  it,  during  her  life,  as  she  saw  fit 
to  do.  She  knew  the  disadvantages  of  Ut- 
Ing  alone.  She  had  no  relatives  living  in 
this  country,  and  no  one  to  cherish,  lore, 
and  care  for  her  In  her  declining  years. 
She  knew  the  plalntilf;  probably,  had  be- 
come attached  to  her  during  the  time  the 
previous  services  were  rendered  her.  She 
sought  her  s«*rlces  and  care  as  those  best 
calculated  to  serve  her  purpose  during  the 
remainder  of  her  life,  and  was  to  reward 
her  by  bestowing  upon  her  all  the  property 
she  had  at  her  death.  She  had  conddence 
in  the  honesty  and  Integrity  of  the  plointlfl. 
It  seems  tlmt  confidence  was  well  bestowed. 
The  plaintiff  not  only  accepted  the  offer, 
but  satisfactorily  performed  her  p&rt  of  the 
contract.  The  arrangement  entered  into 
was  such  as  was  contemplated  would  be 
beneficial  to  both  parties,  but  at  the  time  It 
was  made  it  embodied  an  expectation  of 
more  benefit  to  the  deceased  than  to  the 
plaintiff.  It  required  this  young  ^rl  to  give 
op  plans  of  future  independence,— home  and 
family, — and  probably  devote  all  the  earlier 
period  of  her  life,  devotion,  affection,  and 
services  to  .this  friendless  old  lady.  The 
question  of  mutuality  and  fairness  of  the 
contract  must  be  conddered  in  the  light  of 
all  the  surrounding  circumstances  existing 
at  the  time  the  contract  was  made.  Con- 
ddered  in  that  light,  the  benefits  to  be  re- 
ceived by  the  deceased  were  a  full  equiva- 
lent of  what  she  was  to  bestow  In  return 
tor  such  services,  care,  and  company  during 
her  Ufa  It  appears  from  the  complaint 
that  the  deceased  was  well  satisfied  with 
the  agreement  she  had  made,  and  that  it 
was  carried  out  according  to  her  wishes. 
The  services  rendered  were  of  such  a  pe- 
culiar character  that  It  would  be  exceedingly 
diCficidt,  and  probably  Impossible,  to  esti- 
mate their  value  to  the  deceased  by  any 
pecimlary  standard.  It  is  evident  from  the 
contract  that  the  deceased  did  not  intend 
to  measure  such  services,  care,  and  company 
of  the  plaintiff  by  any  such  pecuniary  stand- 
ard. The  plaintiff  having  performed  her 
part  of  the  mutual  agreement  under  the 
circumstances  alleged  in  the  complaint,  and 
the  deceased  having  derived  the  full  bene- 
fits of  su:^h  contract  as  was  contemplated 
by  the  parties,  we  think  a  failure  on  the 
part  of  the  defendant  to  perform  its  part 


would  voiic  a  fraud  upon  the  rights  of  Ihe 
plaintiff,  and  that  xaiAer  the  pleadings  a 
specific  performance  should  be  decreed,  pro* 
vlded  such  allegations  are  fully  and  clearly 
sustained  by  the  proof.  The  order  of  the 
court  below  in  sustaining  the  demurrer 
should  be  set  aside,  with  costs,  and  defend- 
ant allowed  to  answer  the  complaint. 

BLAGKBX7BN,  J.,  concurs.  BABTGH. 
3.,  dlasoits. 


(9  Utah,  3) 

FBREOO  V.  DODOE  et  al. 

(Supreme  Court  of  Utah.    April  15,  1S88.) 

Appsal— Recosii — QuiETiso  Title— Relief  to 
Dkpkni>ant— Pleaihso. 

1.  A  notice  of  intention  to  move  for  a  new 
trial,  the  affidavit  on  which  it  is  based,  and  the 
minutes  of  the  trial  court  form  no  i^art  of  the 
judgment  roll,  and  are  not  properly  in  the  ree* 
ord  on  appeal,  unl^s  preserved  by  a  statement 
or  a  bill  of  exceptions. 

2.  In  an  action  to  quiet  title  to  a  mining 
claim,  the  failure  of  defendants  to  file  a  coan- 
terclaira  or  a  cross  complaint  will  not  prevent 
the  rendition  of  a  judgment  establishing  their 
title  to  the  premises,  where  the  answer  alleges 
facts  showing  them  entitled  to  affirmative  re- 
lief. 

Blackburn.  dissenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; O.  S.  Zane.  Justice. 

Action  by  William  Perego  against  William 
H.  Dodge  and  others  to  quiet  title  to  a  min- 
ing claim.  From  a  judgment  In  defendants* 
favor,  plalntifT  appeals.  Affirmed. 

Gerald  G.  P.  Jackson  and  J.  Y.  Marshall, 
for  appellant  Bennett,  Marshall  &  Bradley, 
Arthur  Brown,  and  W.  HI  Dickson,  for  re* 
spondents. 

MINER,  J.  This  action  to  quiet  title  Is 
brought  upon  an  adverse  claim  filed  by  the 
plaintiff  against  the  defendants,  who  had 
applied  for  a  United  States  patent  to  min- 
eral lands  in  Summit  county,  Utah,  to  which 
the  plaintiff  claims  to  have  his  possession 
and  right  of  possession.  The  defendants 
deny  the  material  all^tlons  in  the  com- 
plaint, and  claim  to  have  the  possession, 
ownership,  and  right  of  possession  thereto, 
and  pray  diat  defendants  be  adjudged  to 
be  the  owners  thereof,  and.  entitled  to  the 
possession  of  the  same,  and  for  all  gmonl 
and  proper  relief,  etc. 

It  appears  from  the  abstract,  as  it  is  pre- 
sented, that  this  cause  came  on  for  trial  on 
May  6,  1891,  before  the  court  without  a 
Jury.  The  attorneys  of  the  respective  par- 
ties were  present,  and  conducted  the  trial, 
which  lasted  several  days.  At  the  dose  of 
the  trial,  argumente  of  the  respective  coun- 
sel were  made,  and  the  case  was  finally  sub- 
mitted to  the  court  without  a  jury,  for  its 
determination.  The  attorneys  of  both  par- 
ties were  present  during  the  entire  projeed- 
Ing,  and  it  does  not  appear  that  any  de- 
mand for  a  Jni7  trial  was  mad^  or  that 
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any  objection  or  exception  was  made,  at 
any  time  during  the  trial,  against  the  right 
of  the  court  to  try  the  case  without  a  jury. 
This  objection  la  raised  for  the  first  time 
in  this  court  After  the  case  was  submitted, 
the  court  entered  a  decree  In  favor  of  the 
defendants,  and  against  the  plaintiff,  quiet- 
ing and  confirming  the  title  of  the  defend- 
ants to  the  land  and  claims  In  controversy, 
and  adjud^g  the  defendants  to  be  the 
owners  thereof,  and  entitled  to  the  posses- 
sion of  the  same.  The  plaintiff  served  his 
notice  to  set  aside  the  findings,  decision,  and 
decree,  and  for  a  new  trial,  because  of  Ir- 
regularity in  the  proceedings  of  the  court 
by  which  plaintiff  was  prevented  from  hav- 
ing a  Jury  trial,  and  because  the  court  tried 
said  cause  without  plaintiff  having  waived 
his  rl^t  to  a  trial  by  Jury.  The  motion 
was  based  upon  the  minutes  of  the  court, 
and  upon  an  affidavit  filed,  wherein  affiant 
states  that  plaintiff  did  not,  orally  or  in 
writing,  waive  his  right  to  a  trial  by  Jury. 
Upon  an  examination  of  this  record  we  find 
there  Is  no  statement  or  bill  of  exceptions 
in  this  case.  Yet  the  abstract  contains  plain- 
tiffs notice  of  intention  to  move  for  a  new 
trial,  an  affidavit  upon  which  It  is  based, 
and  minutes  of  the  trial  court  These  pa- 
pers do  not  form  any  part  of  the  Judgment 
roll,  and  are  Improperly  In  the  record.  So 
far  as  the  motion  for  new  trial  was  made 
on  the  minutes  of  the  court,  the  order  de- 
nying it  could  only  be  reviewed  by  embody. 
Ing  such  minutes  in  the  statement  of  the 
case.  The  affidavit  upon  which  the  motion 
seems  to  have  been  based  was  not  idenil- 
fied  by  the  court  as  having  been  used  on 
the  hearing,  and  It  Is  not  embodied  In  any 
statement  or  bill  of  exceptions.  A  notice 
of  intention  to  move  for  a  new  ti-lal  is  no 
part  of  the  record  on  appeal,  except  when 
shown  by  a  bill  of  exceptions  or  statement 
of  the  case.  Herrllch  v.  McDonald,  80  Cal. 
472,  22  Pac.  Rep.  299;  People  v.  Smith,  3 
Utah,  425,  4  Pac.  Rep.  242;  Lowell  v.  Par- 
kinson, 4  Utah,  64.  6  Pac  Rep.  58;  Bowring 
V.  Bowring,  4  Utah,  185,  7  Paa  Rep.  710; 
Beever  v.  White,  (Utah,)  30  Pac.  Rep.  685; 
Walsh  T.  Hutchlns,  60  Cal.  228;  Pico  v. 
Cohn,  78  Cal.  384.  20  Pac.  Rep.  706;  Glrd- 
per  V.  Beswidc  68  OoL  112,  10  Pac.  Rep. 
278;  section  3404,  2  Comp.  Laws  1888; 
Domlnguez  t.  Mascottl.  74  Cal.  269,  15  Pac. 
Rep.  773.  These  papers,  being  improperly 
In  the  record  on  appeal,  should  be  disregard- 
ed by  the  court  Hayne,  New  Trials  Sl 
App.  I  265;  Graham  r.  Llnehan,  1  Idaho, 
780.  In  Reever  t.  White,  (Utah,)  30  Pac. 
Bep.  685,  this  court  held  that  on  appeal 
from  the  Judgment  without  a  statement  or 
bill  of  exceptions,  nothing  is  brought  up  or 
Is  a  part  of  the  record  on  appeal  except  the 
judgmmt  roll,  and  no  question  outside  of 
the  Judgment  roll  could  be  considered;  that 
If  any  furtlier  record  ia  sou^t  to  be  used, 
it  should  be  made  and  preeesited  In  the  form 
of  a  atatem^t  or  blU  of  exceptions.  Wttli  tills 


Imperfect  record  before  us,  we  do  not  con- 
sider It  necessary  to  discuss  the  question  as 
to  whether  appellant  "was  entitled  to  a  Jury 
trial  under  the  circumstances  shown.  The 
question  thus  attempted  to  be  presented, 
however,  is  fully  discussed  In  Kearney  v. 
Case,  12  Wall.  275;  Hayne,  New  Trials  & 
App.  pp.  120,  121;  Hitehcodc  v.  Oaruthers, 
S2  Gal.  523.  23  Paa  Rep.  48;  Hawes  v. 
Clarlt.  84  Cal.  272,  24  Pac.  Rep.  116.  These 
authorities  support  the  position  that  by  go- 
ing to  trial  before  the  court  without  a  Jury, 
and  withont  making  any  objection,  the  ap- 
pellant waives  his  right  to  a  trial  by  Jury. 

The  appellant  contends  that  the  trial  court 
erred  in  adjudging  that  the  respondents 
were  the  owners  of  the  premises  In  contro- 
versy, for  the  reason  that  respondents  filed 
no  counterclaim  or  cross  complaint  We  do 
not  think  this  contention  can  be  sustained. 
No  objection  was  taken  to  the  answer  be- 
fore Judgment  and  the  respondents  all^i|;ed 
facts  which  seem  to  entitle  them  to  affirm- 
ative relief  under  section  2326,  Rev.  St  U. 
S.;  Wolverton  v.  Nichols.  119  U.  8.  485.  7 
Sup.  Ct  Bep.  289.  It  is  not  what  a  plead* 
Ing  is  called  which  determines  its  cbaract^, 
but  the  facts  which  it  sets  up.  Its  charac- 
ter must  be  determined  by  the  court.  The 
r^ef  granted  seems  to  have  been  proper, 
under  the' facts  stated  and  the  prayer  of 
the  pleadings.  Gregory  v.  Bovier,  77  Cal. 
121,  19  Pac.  Rep.  232;  Kltts  v.  Austin.  S3 
Cal.  167,  23  Pac.  Rep.  ,290;  Holmes  v.  Rlch- 
et.  56  Cal.  311;  Rev.  St  U.  S.  8  2326;  Wol- 
verton V.  Nichols,  119  U.  8.  485,  7  Sup.  Ct 
Rep.  289.  We  find  no  reversible  error  In 
the  record.  The  Judgment  below  Is  afflnned, 
with  costs. 

BARTCH,  J.,  concurs.  BLACKBUBN,  J., 
dlBsenta, 


(»  UUh,  8) 

MTEBS  V.  ADAMS  et  al. 
(Supreme  Court  of  Utah.   June  14.  1803.) 

Kescltino  Trubts. 

A  board  of  education  contracted  with  C. 
for  a  schoollioiise,  i>nyiue  O.  certain  sums  as 
the  work  progressed.  Like  payments  were 
made  by  G.  to  H.  under  a  subcontract.  H. 
deposited  the  payments  in  bank  each  time,  and 
then  drew  checks  for  paymeot  of  his  eraptoyea. 
Finally,  H.  assigned  his  contract  to  the  hank. 
The  bank  claimed  the  last  deposit  made  by  H., 
and  refused  to  pay  any  checks  drawn  against 
it  by  H.  Bdd  that,  as  there  was  no  direct  con- 
tract between  the  board  and  H..  the  bank  was 
entitled,  notwithstanding  its  cashier  and  man- 
ager was  a  member  of  the  board,  to  deal  with 
H.  as  with  a  stranger,  and  no  relief,  therefore, 
could  1>e  had  against  the  bank  by  holders 
snch  checks. 

Appeal  from  district  court,  Weber  county; 
James  A.  Miner,  Justice. 

Action  by  J.  H.  Myers  against  L.  B.  Adnms 
and  others  for  an  accounting,  etc.  There 
were  several  demurrers  to  the  complaint 
which  were  sustained.  Plaintiff  appealu 
Affirmed. 
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A.  R.  Heywood,  for  appeUant  Kimball  & 
Allison  and  Boreman  &  Bore  man,  for  re- 
BpoQdents. 

SUITH.  J.  This  l8  an  a<^OD  commoiced 
by  pkUutlff.  who  Is  the  assignee  ot  the 
payees  of  certain  checks  issued  by  cme  John 
Hedderman,  drawn  on  the  defendant  the 
Utah  National  Bank.  The  facta  alleged  in 
the  ^nipluint,  in  substance,  are:  That  the 
d^eodant  tite  board  of  educatlMi  of  Ogden 
tity,  was,  dtiilng  the  spring  and  sommer  of 
1882,  engaged  In  bnlidlng  a  school  building  in 
Ogden  city.  That  defmdante  Can*  &  Calla- 
han were  the  original  ctmtractors  for  such 
bunding.  l%at  defendant  Hedderman  was 
a  subcontractor  of  the  first  degree  under 
Carr  &  Callahan,  and  the  assignors  of  plain- 
tiff were  worlun^  employed  by  Hedderman 
on  the  b^dtog.  Defendant  Adams  was  a 
member  ot  the  board  of  education,  and  was 
also  cashier,  manager,  and  a  large  stockhold- 
er in  tbe  Utah  Nation^  Bank.  It  Is  then 
alleged  that,  under  their  cmtract,  Carr  & 
Callahan,  from  the  be^nnlng  of  their  work, 
rpgnlariy,  every  two  weeks,  received  an  esti- 
mate from  the  architect  In  charge  of  the 
building  for  work  done  during  the  preceding 
two  weeks;  that  the  board  of  education  paid 
80  per  cent  of  this  estimate  to  Carr  &  Calla- 
han, and  that  th^  regularly  paid  to  Hed- 
derman 80  per  cent,  of  the  value  of  work 
done  under  his  subcontract  doring  the  pre- 
ceding two  we^s;  that  Hedderman,  on  re- 
ceipt of  this  payment,  each  time  deposited  it 
in  the  Utah  Natlcmal  Bank,  and  then  drew 
checks  on  the  bank  to  pay  bis  employes  the 
several  amounts  due  them;  l^t  these  checks 
were  regularly  paid  on  presratatlon;  that 
this  course  of  dealing  continued  from  some 
time  along  in  the  spring  of  1892  up  to  Sep- 
tember 3,  1892,  on  whidi  last-named  date 
Hedderman  deposited  his  money  and  drew 
dbecks,  as  usual,  to  the  amount  of  $375.83  In 
the  aggregate,  being  12  checks  In  all;  that 
all  of  these  checks  were  assigned  to  plain- 
tiff, and  also  the  claims  of  tlie  several  as- 
signors for  wages  due;  that  plaintiff  present- 
ed the  checks  at  the  bank  for  payment  on 
the  next  business  day;  that  defendant  Ad- 
ams, as  cashier  of  the  bonk,  i-efused  to  pay 
-my  part  of  the  checks,  and  gave  as  a  reason 
that  Hedderman  had  assigned  hlo  eontmct 
to  the  bank,  and  the  book  had  appropriated 
the  last  money  paid  thereon  as  Its  own;  that 
none  of  the  checks  or  claims  had  been  paid; 
that  the  assignment  by  "Hedderman  to  the 
bank  was  without  the  knowledge  of  plaintiff 
and  his  assignors;  tliat  Hedderman  was  In- 
solvent; that  Carr  &  Callahan  held  In  their 
poeeession  the  contract  between  them  and 
Hedderman.  The  prayer  is  for  an  accounting 
between  Carr  &  Callahan  and  Hedderman, 
and  that  the  money  paid  into  the  bank  by 
Hedderman  be  declared  a  trust  fund  for  the 
payment  of  the  checks  assigned  to  plaintiff. 
The  d^endant  the  board  of  education  ap- 
peared and  demurred  to  this  complaint  for 


want  of  facts  snffldent  to  ctmsUtute  a  cause 
of  action;  tiie  deftedants  L.  B.  Adanra  and 
the  Utah  National  Bank  fliea  like  demurrers; 
and.  both  demurrers  being  sustained,  the  ac- 
titxi  was  dismissed  as  to  the  defendants  who 
bad  demurred.  The  plaintiff  appeals  from 
this  judgment  of  dismissaL 

The  only  question  Is,  does  the  complaint 
state  sufficient  facta  to  entitle  the  plaintiff 
to  any  relief  against  tlie  board  of  educatKm 
or  L.  R  Adams  or  the  Utah  National  Bank? 
It  was  not  seriously  ctaitended  on  the  argu- 
ment of  this  case  that  any  rdlef  could  bo 
bad  against  tiie  board  of  edocatloo,  and  a 
careful  examination  of  the  complaint  leaves 
no  doubt  In  our  minds  as  to  the  correctness 
of  the  Jodgmait  dismissing  It  As  to  defend- 
ants Adams  and  Oie  Utah  National  Bank,  It 
is  claimed  by  the  appellant: 

1.  That  the  asstgnmrait  to  tiie  bank  by 
Hedderman  of  his  contract,  and  the  money 
paid  under  It,  is  void  because  the  casliler  of 
the  bank  was  a  member  of  the  board  of 
education.  This  c<mt^tion  cannot  be  sua* 
taiued.  'Hiere  was  no  contract  between  the 
board  of  education  and  elttier  Heddwman  or 
his  empl<^es.  The  contract  of  Hedderman 
Tias  with  Carr  &  Callnhan,  and  he  owed  no 
duty  to  the  board  ot  education  or  any  mem- 
ber of  It,  and  consequently  It  owed  him  none, 
lliey  were  entirely  Independent  of  each  oth- 
er; hence  there  was  no  Impropriety  In  the 
bank,  of  which  Adorns  was  manager,  deal- 
ing with  Hedderman  as  It  would  have  dealt 
with  any  stranger. 

2.  It  is  claimed  by  appellant  that  the 
money  paid  by  Carr  &  Callahan  to  Hedder- 
man was  a  trust  fund,  and  that,  no  matter 
whose  hands  it  passed  into,  n  was  subject  to 
the  payment  of  the  checks  given  to  plaintiff's 
assignors.  Is  this  a  trust  fund?  It  is  fimda- 
mental  that  "trusts  are  created  either  by  the 
contract  of  imrties  or  by  operation  of  law." 
1  Perrj'.  Trusts,  §  82.  It  Is  not  claimed  that 
any  contract  of  tlie  parties  here  has  been 
alleged  which  makes-  this  a  trust  fimd,  or 
in  any  way  sets  It  apart  for  the  payment  of 
these  checks.  A  trust  by  operation  of  law 
Arises  only  in  a  well-defined  class  of  cases. 
Section  12r»  of  Perry  on  Trusts  defines  these 
different  classes,  and  the  note  to  that  section 
In  the  foiu*th  edition  In  detail  sets  out  all 
cases  of  resulting  trusts.  The  section  and 
note  are  l«igthy,  and  we  will  not  set  them 
out  In  this  opinion.  Suffice  it  to  say  that 
the  facts  alleged  In  the  complaint  In  this  ac- 
tion are  In  no  wise  snalogous  to  any  cose  or 
condition  suggested  as  creating  a  resulting 
trust  It  Is  evident  from  the  facts  alleged 
that,  when  the  board  of  education  paid  to 
Carr  &  CaUahan  the  amoimt  due  under  their 
estimate,  the  board  had  nothing  furtlier  to 
do  in  the  premises,  and  owed  no  further  duty 
to  any  person,  In  conncctiou  witli  this  money. 
Carr  &  Callahan  could  do  as  they  pleased 
with  the  money.  It  was  tlieir  own.  nml  their 
obligation  to  pay  Hedderman  was  a  legal 
one,  for  which  they  were  personally  bound, 
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but  they  held  bo  money  in  trust  to  pay  him. 
Whea  Hedderman  received  the  money,  the 
same  was  true  of  him  aa  of  Carr  &  Callahan, 
—the  money  was  his,  and  he  could  do  as  he 
pleased  with  it  He  paid  it  to  the  bank,  in- 
stead of  his  employes.  Whatever  his  moral 
dnties  were,  he  had  a  perfect  legal  right  to 
diiq>ose  of  the  money  as  he  pleased. 

Our  attention  has  been  called  by  counsel 
for  appellant  to  his  claim  that  no  lien  Is  al- 
lowed by  our  statutes  to  laborers  on  public 
buildings  such  as  this  scboolhouse.  We  fail 
to  see  what  relation  this  has  to  the  matter 
under  cc»islderatlon.  If  the  workmen  on  a 
public  building  are  denied  a  lien,  then  they 
simply  have  so  much  less  protection  on  such 
buildings.  The  fact  that  this  remedy  is  de- 
nied them  cannot  be  claimed  to  gire  them 
some  other  and  different  one,  outside  of  their 
contract  of  employment,  and  outside  of  the 
law.  We  And  no  error  in  the  record,  and  the 
Judgment  la  affirmed. 

ZAN£,  O.  X.  ond  BABTGH,  J.,  concor. 


0  Uub,  12}  . 

MARKS  et  al.  t.  SULUYAN  «t  aL 
(Supreme  Court  of  Utah.  April  15.  1893.) 
Justice  of  the  Peace— Liabilitt  fob  Falbb  Iu- 

l-RIHONMENT — Cfl\8TABI,E— EVIDBNfE. 

1.  A  justice  of  the  peace,  who  acta  within 
his  juHsdictioo  as  committing  magistrate  in 
issuing  a  warrant  of  arrest  on  the  sworn  com- 
plaint of  a  constable,  cbarfdog  the  accused 
with  resisting  him  in  the  execution  of  a  writ 
of  restitution,  is  not  liable  to  the  accused  for 
false  imprisonment,  since  the  justice  had  proba- 
ble cause  to  beliere  the  acensed  guilty  of  the 
offense  charged  in  the  sworn  complaint  of  the 
officer. 

2.  The  justice  cannot  be  snid  to  have  act- 
ed without  jiiriHtliction  in  iHsuing  the  warrant, 
so  as  to  renilcr  himself  liable  for  faisp  impria- 
onmeut.  if  tlie  evidenc<>  hnd  a  tenitcncy  to  pro- 
duce in  his  mind  a  belief  of  the  probable  ciiilt 
of  the  accused,  and  it  did  produce  that  belief, 
though  further  evidence  would  have  been  more 
satisfnctory  and  conclusive. 

3.  That  the  justice  drew  stroncor  Infer- 
ences from  the  evidence  as  to  the  Ruilt  of  the 
accused  than  he  should  have  done,  or  that  the 
facts  were  not  established  by  the  best  testi- 
mony, will  not  render  him  liable  for  false  im- 
prisonment. 

4.  The  fact  that  the  process  the  acensed 
was  cbareod  with  rcsistiiii;  was  irretndnr  on 
Its  face  does  not  render  the  justice  liable  for 
false  imprisonment  in  issuing  the  warrant, 
since  the  irregularity  of  the  process  was  one 
of  the  questions  to  be  tried  at  the  preliminary 
hearing,  and  the  justice  could  not  judicially 
know  of  any  defects  therein  until  the  hearing. 

5.  A  constable  who  makes  a  sworn  com- 

Iilaint  charging  the  accused  with  resisting  him 
D  the  execution  of  process  is  protected  In  ar- 
resting the  accused  by  a  warrant  regular  on  its 
face,  issued  by  a  justice  of  the  pence  having 
jurisdiction  of  the  subject-matter;  and  no  ae- 
tloQ  for  false  imprisonment  or  assault  and  bat- 
tery will  lie  against  the  constable,  though  he 
knew  of  facts  rendering  void  the  process  which 
he  charged  the  accused  with  resisting. 

a.  In  an  action  against  a  constable  for'  false 
Imprisonment  and  assault  and  battery  in  exe- 
cuting a  warrant  for  plaintifTs  arrest,  issued  on 
a  complaint  charging  plaintiff  with  resisting 
the  constable  in  the  execution  of  a  writ  of  res- 


titution, eonimunlcat>ons  between  the  consta- 
ble and  plaintiff's  attorney  relating  to  another 
case  than  the  one  wherein  the  writ  of  restitu- 
tion issued  are  immaterial,  and  should  not  be 
admitted  in  evidence. 

7.  Where  the  evidence  is  conflicting  as  to 
the  manner  in  which  the  constable  made  tiie 
arrest,  the  admission  of  hearsay  evidence  ol 
a  statement  by  a  bystander,  corrobwatlng 
plaintififs  evidence  that  she  was  dragged  to  the 
justice's  office,  is  prejudicial  error. 

Appeal  from  district  court,  Utah  county; 
John  W.  Blackburn,  Justice. 

Action  by  Wolf  Marks  and  Anna  Marks 
against  John  T.  Sullivan  and  others  for  as- 
sault and  battery  and  false  Imprisonment 
There  was  a  verdict  In  plaintiffs'  favor 
against  a  portion  of  the  defendants,  and, 
from  the  Judgment  entered  thereon,  thej 
appeal.  Reversed. 

John  W.  Jndd  and  J.  W.  N.  WhltecottoD, 
for  appellants.  Chas.  S.  Varlan,  Geo.  Sutit- 
erland,  and  W.  H.  King,  for  respondents. 

MINER,  J.  This  action  Is  brought  to  re- 
cover damages  for  an  assault  and  battery 
and  false  imprisonment  It  appears  from 
the  abstract  that  one  W.  H.  Culmer  bad 
brought  a  suit  for  forcible  entry  and  de- 
tainer in  Commissioner  Hill's  court  at  Provo, 
Utah  county,  against  Anna  Marks,  for  pos- 
session of  premises  In  Tlntlc  precinct  Juab 
county.  Execution  for  possesion  was  Is* 
sued  on  the  Judgment  to  defendant  Sullivan^ 
a  constable  of  Juab  coimty.  When  Sullivan 
began  the  execntion  of  the  writ,  on  De- 
ceiriber  19,  1887,  he  read  over  the  writ  to 
the  defendant,  who  made  some  objections 
to  the  proceedings.  Her  attorney  was  called 
In,  and,  after  reading  the  execution,  said  it 
was  regular,  and  advised  plaintiff  to  sur^ 
render  peaceable  possession  of  the  property. 
I'he  officer  left  his  deputy  in  possession  of 
the  house,  and  went  away  for  a  short  time, 
and.  when  he  rctiumed,  foimd  the  door 
locked,  and  plaintiff,  with  a  revolver  in  eacii 
hand,  within  the  house,  and  she  r(>fused 
him  admission.  Sullivan  then  went  before 
defendant  Dana,  a  Justice  of  the  pence  of 
that  precinct,  exhibited  his  execution,  stated 
the  facts  of  plaintiff's  resistance  in  a  sworn 
complaint,  and  obtiluod  a  warrant  in  due 
form  for  the  arrest  of  the  plaintiff  on  the 
charge  of  rttslsting  him  In  the  lawful  dis- 
cbarge of  his  duties.  Sullivan  arrested  the 
plaintiff  on  this  warrant,  and  took  her  be* 
fore  said  Justice  for  examination.  She  re- 
sisted such  arrest  and  had  to  be  carried 
or  dragged  along  to  the  Justice's  office.  She 
obtained  a  continuance  of  the  case  from 
time  to  time  until  the  23d  of  December, 
at  which  time  she  waived  examination,  and 
gave  bonds  to  appear  before  the  next  grand 
Jury.  The  plaintiff  brings  this  action  against 
the  Justice  who  Issued  the  warrant  of  ar^ 
rest,  the  constable  who  served  the  war^ 
rant  Belle  Tompkins,  and  others  who  aided 
in  her  arrest  for  an  assaiUt  and  battery 
and  false  imprisonment  alleged  to  have 
been  committed  by  the  defendants  at  and 
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during  such  arrest,  and  the  confinement  con- 
sequent thereon.  It  is  claimed  that  the  writ 
of  execution  was  void  because  Issued  by  a 
commissioner  residing  in  another  county. 
The  case  was  tried  before  a  jury,  and  a  ver- 
dict rendered  agalust  SuUlvan,  the  constable, 
Dana,  the  Justice,  and  B^le  Tompkins  for 
the  sum  of  $3,000.  The  other  defradants 
were  found  not  guilty. 

The  first  question  presented  is:  Did  Dana, 
the  Justice,  in  the  absence  of  any  motive  or 
bad  faith,  exceed  his  jurisdiction,  so  as 
to  become  liable  in  damages,  in  issuing  the 
warrant  against  plaintilT  on  the  sworn  com- 
plaint of  defendant  Sullivan^  charging  plain-' 
tut  with  having  resisted  Mm  In  the  service 
of  the  writ,  and  was  the  Justice  l>ound  to 
know  and  decide  at  his  peril,  upon  an  In- 
spection of  the  execution,  and  the  hearing  of 
the  preliminary  complaint  in  advance  of  the 
hearing  upon  the  merits,  that  no  offense  had 
been  committed  by  the  defendants,  and  that 
the  acts  of  the  constable  in  the  premises 
were  illegal  and  void?  In  this  territory, 
Justices  of  the  peace  are  magistrates.  Sec- 
tion 4836,  Comp.  ha-ws  1888.  The  offense 
charged  was  that  of  willfully  resisting  an 
officer.  The  Justice  had  no  Jurisdiction  to 
hear,  try,  and  punish  for  this  offense;  he 
could  only  act  as  a  committing  magistrate. 
Comp.  Laws  1888,  SS  3023,  4436.  Our  stat- 
utes require  the  magistrate  to  take  testimony 
of  witnesses  tending  to  establish  the  com- 
mission of  the  offense  and  the  guilt  of  the 
defendant,  and  that  If  the  ma^strate  is  sat- 
isfied therefrom  that  the  offense  complained 
of  has  been  committed,  and  that  there  Is 
reasonaible  ground  to  believe  that  the  de- 
fendant has  committed  It,  he  must  issue 
his  warrant  of  arrest  Comp.  Laws  1888, 
S8  4838,  4839.  The  Justice  acted  mider  this 
authority,  aud  Issued  this  .warrant.  Should 
be  be  held  liable  for  a  mlstnke  in  Judgment? 
I  think  th&  Justice  had  Jurisdiction  to  hear 
the  complaint,  and  Issue  the  warrant  The 
offense  chained  was  clearly  within  his  Ju- 
risdiction as  a  conunitting  magistrate,  under 
which  the  statute  made  it  his  duty  to 
a  warrant  of  arrest  If  be  was  satisfled,  fnmi 
the  ccwoplatnt  made,  that  an  offense  bad 
been  committed,  and  there  was  probable 
cause  to  beUeve  the  defendant  committed 
It  Aa  to  the  amotmt  of  evidence  which  the 
magistrate  should  require  In  order  to  au- 
thorize Uie  tosoe  of  the  warrant,  no  deflinlte 
role  can  be  laid  down.  The  rule  that,  where 
there  la  doubt  as  to  the  guUt  of  the  accused, 
he  is  entitled  to  the  benefit  of  it,  does  not 
apply  in  preliminary  examinations.  It  is  suf- 
fldent  If  the  tratimony  shows,  to  the  aatls- 
fiustton  of  the  magistrate,  a  probable  cause 
of  guilt  on  the  part  of  the  accused.  Barb. 
Grim.  Law.  622;  1  Chit  Grim.  Law,  33.  If 
the  evidence  has  a  tendency  to  produce  In 
the  mind  of  the  Justice  thie  belief  of  the 
probtfble  guilt  of  the  accused,  and  it  does 
produce  that  belief,  and  he  Issues  his  war^ 
rant  upon  It,  he  cannot  be  said  to  have 
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issued  it  without  Jurisdiction,  thouj^  further 
evidence  would  have  been  more  satisfactory 
or  conclusive,  or  because  he  has  drawn 
stronger  inferences  from  It  than  he  should 
have  drawn.  People  v.  Lynch,  29  Mich,  280. 
Nor  is  it  to  be  understood  that  a  magistrate 
would  be  liable  for  Issuing  a  warrant  If  the 
facts  are  not  established  by  the  best  testi- 
mony. He  must  exercise  tils  judgment  In 
the  case;  the  Judgment  of  no  one  else  will 
do;  and  he  Is  not,  and  should  not  l>e  held, 
liable  for  a  mere  error  In  judgment'  when 
he  acts  honestiy,  and  within  the  scope  of 
his  authority.  When  the  Justice  lias  ob- 
served the  preliminaries  necessary-  to  obtain 
Jurisdiction,  and  tios  the  right  to  adjudicate 
upon  the  question  as  to  the  propriety  of 
Issuing  the  warrant  no  mere  error  of  opin- 
ion or  Judgment  will  render  him  liable.  He 
is  Ijoimd  to  decide  such  coses,  and,  if  proba- 
ble cause  is  shown  under  the  statute,  he  is 
bound  to  issue  his  warrant;  and,  unless  he 
acts  corruptly.  It  would  be  against  both  pol- 
icy and  Justice  If  the  law  should  allow  him 
to  be  punished  because  he  did  not  decide 
right  But  it  Is  claimed  that  the  Justice 
knew  from  the  execution  In  the  hands  of 
the  officer  that  such  constable  had  no  au- 
thority to  serve  the  writ  of  restitution.  It 
appears  from  the  testimony  that  the  plain- 
tiff's attorney  examined  this  writ  and  pro- 
nounced it  regular,  and  advised  the  plain- 
tiff to  surrender  possession.  Is  It  fair  to 
presume  that  a  committing  magistrate 
should  be  possessed  of  such  Imowledge  as 
at  once  to  be  able  to  detect  that  Irregularity 
in  a  legal  process  that  had  escaped  the  vigi- 
lance of  an  attorney  at  law  who  examined 
it  for  that  purpose?  The  Irregularity  of 
this  process  was  one  of  the  questions  to 
be  tried,  and  the  Justice  could  not  Judicially 
know  of  any  defects  In  the  process  until  a 
hearing  was  had.  In  the  case  of  Pratt  t. 
Gardner,  2  Cush.  63,  in  an  action  against  a 
justice  for  willfully  and  maUciously  enter- 
taining a  false  cimiplalnt  knowing  it  to  be 
false,  in  wlilch  the  action  was  held  not 
maintainable,  Chief  Justice  Shaw  said  that 
**where  the  subject-matter  and  the  persoik 
are  ^thln  the  Jurisdiction  of  Uie  justice, 
he  is  not  bound,  at  the  peril  of  an  action 
for  damages  m  a  personal  controversy,  to 
decide  rl^t  In  a  matter  of  dther  law  or 
fact  but  to  decide  according  to  bis  own 
convictions."  And  as  to  whether  tiie  com- 
plaint was  groundless^  ot  was  false  or 
feigned,  and  tiie  Justice  knew  tt,  was  &e 
very  question  to  be  tried;  and  the  Justice 
could  not  Judicially  know  the  t&ct  until  a 
trial  was  had.  His  private  knowledge  would 
not  prevent  the  complainant  ftom  having 
the  questions  tried.  In  Carter  v.  Dow,  16 
Wis.  29S,  it  Is  held  that  a  justice  of  the 
peace  Is  Uable  wily  where  he  falls  to  ac- 
quire JuristUctlon,  and  not  tor  mere  errors  of 
judgment  Busteed  t.  Parsons,  25  Amer. 
Bep.  688.  and  not&  In  Stewart  r.  Hawley, 
21  Wend.  5^  where  a  magistrate,  on  crm- 
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plaint  for  tbe  violation  of  a  statute  for  the 
observance  of  Sunday,  issued  a  warrant, 
bod  the  person  complained  of  arrested,  and 
Imposed  a  fine  upon  him,  it  was  held  that 
the  lustlce  waa  not  liable,  althon^  he  mis- 
judfied  as  to  the  facta  alleged  being  an  "of- 
fense," within  the  meaning  of  the  statute. 
In  this  case  it  was  also  h^d  that  Uie  con- 
stable executing  the  warrant  was  not  liable 
for  trcepaas.  Mills  t.  CoUett,  6  Btng.  85; 
Ack&Hey  t.  Parkinson,  3  Manle  &  8.  411; 
Tompkins  T.  Sands,  8  Wend.  462;  Erskine 
T.  Hombach,  14  Wall  613;  Savacool  t. 
Boos^ton.  5  Wend.  171;  McGall  t.  Ciohen, 
42  Amer.  Rep.  641;  Hortcm  t.  AuCfamoody, 
7  Wend.  201;  Yates  y.  I^msing,  5  Johns. 
282;  Supe  t.  ITrands,  49  Mich.  266, 18  N.  W. 
Kep.  584;  Jolinson  t.  Mason,  23  Mich. 
129;  Von  Latham  t.  Libby,  88  Barb.  339; 
Same  t.  Bo  wan,  17  Abb.  Pr.  237;  Wheat- 
on  T.  Beecher,  4»  Mich.  348;  13  N.  W.  Bep. 
769.  'Hiere  Is  soma  c«iflict  In  the  authori- 
ties, but  I  Oilnk,  -firom  w^t^t  o£  anttiorltles 
bearing  npcm  this  subject,  that  the  warranr 
of  arrest  was  regular  and  legal  on  its  face, 
that  the  Justice  had  Jnrlsdlctlcai  to  issue  it, 
and  that  he  Is  not  liable  In  this  action  be- 
cause he  may  have  s^ren  undue  w^ht  to 
the  testimony  at  the  complaining  witness. 
Having  acted  in  good  ^th  and  with  Jti- 
rlsdictton,  be  should  not  be  made  liable  for 
a  mere  error  In  Judgmoit 

Ihe  next  qoestiou  Is  as  to  the  llat^ly 
of  the  constable  for  serving  this  wartant. 
Under  section  48U,  Comp.  Laws  1888,  it  vras 
■  made  the  duty  of  the  officers  to  serve  the 
warrant,  and,  If  the  defendant  forcibly  re- 
sisted, the  Btatote  made  it  uie  duty  of  the 
officer  to  use  all  necessary  means  to  effect 
the  arrest  We  have  seen  that  the  war- 
rant was  regular  on  its  face,  and  that  the 
Justice  had  Jurisdiction  to  Issue  it  This  be- 
ing so,  the  officer  was  protected  by  it,  and 
cannot  be.  made  liable  for  Its  execution  in  a 
legal  manner,  even  If  he  knew  of  defects  in 
the  proceedings  attending  the  Issuance  of 
Hie  execution.  In  People  v.  Warren,  5  Hill, 
(N.  Y.)  440,  it  is  held  that  a  ministerial  offi- 
cer Is  protected  In  the  execution  of  a  pro- 
ceBS  regular  and  legal  on  its  fact  though  he 
has  knowledge  of  facts  rendering  it  void  for 
want  of  Jurisdiction.  This  doctrine  la  sup- 
ported by  the  great  weight  of  authority,  al- 
though there  are  dicta  the  other  way,  Webber 
V.  Gray,  24  Wend.  485;  Watson  v.  Watson, 
9  Conn.  140;  Earl  v.  Gamp,  16  Wend.  5ffi2; 
Stewart  v.  Hawley,  21  Wend.  652;  Ctooley, 
Torts,  459,  460;  Savacool  v.  Boughton.  5 
Wend.  170;  Henke  v.  McCord,  55  Iowa, 
378,  7  N.  W.  Kep.  623;  Brsklne  v.  Horn- 
bach,  14  Wall.  616.  In  Erskine  v.  Hom- 
bach, 14  Wall.  613,  the  court  holds  that  "If 
an  officer  or  tribimal  possess  Jurisdiction 
over  the  subject-matter  upon  which  Judg- 
ment Is  passed,  with  power  to  Issue  an  or- 
der or  process  for  the  enforcemoit  of  such 
Judgment  and  the  order  or  process  Issued 
tiwreon  to  a  ministerial  officer  Is  r^^olar  on 


its  face,  showing  no  departure  from  the 
law,  or  defect  of  Jurisdiction  over  the  per- 
son and  property  affected,  then,  and  in  such 
cases,  the  order  or  process  will  give  full  and 
entire  protection  to  the  ministerial  officer 
In  its  regular  »iforcement  against  any  prose- 
cution which  the  party  aggrieved  thereby 
may  instttote  against  him,  although  serious 
error  may  have  been  committed  by  the  of- 
ficer or  tribunal  In  reaching  tlie  conclaMtm 
or  Judgm»t  vptm  which  the  order  or  pro- 
cess Is  lAtted."  The  complaint  In  ttila  case 
charges  the  defmdanta  with  false  imprlswp 
ment  and  assault  and  battery.  It  does  not 
'embrace  the  elemeiLts  necessary  to  be  al- 
leged In  an  action  for  maUdons  proeeco* 
tlon.  Fidse  Imptteonment  conaiate  in  re- 
straining anoOier  of  his  liberty  without  suffi- 
cient authority.  But  an  arrest  under  legal 
authority  does  not  constitute  false  Imprison- 
ment although  made  virtue  of  a.  war> 
rant  Issued  Irregulariy,  and  from  bad  mo- 
tives. A  distinction  exists  betwera  false 
imprisonment  and  malidous  prosecution.  If 
the  Imprisonment  Is  extrajudicial,  and  with- 
out legal  process,  t^  action  for  false  Im- 
prisonment may  He.  It  Is  beld  to  be  the 
general -rule  that  where  a  persim  procniee 
the  Issuance  of  a  warrant  fair  on  its  fiuse, 
from  a  judidal  ofllcer  having  Jurisdiction  to 
Issoe  It,  such  person  procuring  it  Is  not  lia- 
ble in  an  action  for  false  Imprisonment  even 
though  the  issuance  of  such  warrant  was  er- 
roneous because  of  facts  not  disclosed;  nor 
would  the  party  procuring  it  be  liable  in  an 
action  of  false  lmprfsonm«it  even  though 
the  warrant  was  procured  malldously,  ana 
without  probable  cause,  altiiouj^  he  might 
be  liable  In  an  action  for  malidous  prosecu^ 
tion.  7  Amer.  &  Eng.  Enc.  Law,  680,  681;  1 
Wat  Tresp.  |$  293,  294,  306,  307.  Neither  l8 
a  person  making  the  complaint  liable  In  an 
action  for  false  imprisonment  It  he  states 
the  facts  to  the  magistrate,  even  It  soch 
facts  do  not  authorize  the  issnance  of  tbe 
warrant.  If  the  magistrate  puts  a  wrong 
consti-uction  on  such  facts,  mistaking  the 
law,  no  one  Is  liable,  unless  the  officer  ex- 
ceeds his  authority  and  acta  oppressively  In 
the  execution  of  the  process.  Mlieaton  v. 
Beecher,  49  Mich.  348,  13  N.  W.  Rep.  769; 
Fenelon  v.  Butts,  49  Wis.  342,  5  N.  W.  Rep. 
784;  Von  Latham  v.  Llbby,  38  Barb.  339; 
Newman  v.  Davis,  58  Iowa,  44T,  10  N.  W. 
Rep.  852;  Murphy  v.  Waiters,  34  Mich.  180; 
Gassier  v.  Fales,  139  Mass.  401,  1  N.  E. 
Rep.  922;  7  Amer.  &  Eng.  Enc  Law,  681; 
Marks  v.  Towiisend,  07  N.  Y.  500;  1  Wat. 
Tresp.  SI  293-307. 

On  the  cross-examination  of  defendant 
Sullivan,  he  was  asked  by  plaintiff's  coimsel 
if  he  did  not  have  information  by  td.egraph 
from  Mn.  Marks'  attorney,  in  the  case  of 
TiDnpkina  v.  Mai'ks,  to  hold  tbe  writ  of  restl- 
tntlun  until  he  should  receive  a  letter  whicb. 
was  on  the  road  from  the  United  States 
commissioner  who  Issued  the  writi  wliich. 
question  was  answered  In  the  afflrmatlyek 
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under  objection  and  ezc^tton  by  defend- 
ant's attorney.  I  think  this  was  error. 
GonunnnicatlonB  between,  the  attorney  for 
Mrs.  Marks  and  tbe  officer  wbo  held  tbe 
writ  against  ber  In  that  case  upon  the  sab- 
Ject  named  waa  foreign  to  the  Issue  Involred 
in  the  case  on  trial,  where  the  officer  was 
charged  with  assaultbig  Mrs.  Marks  by 
means  of  the  service  of  a  warrant  npon  bw 
In  another  case,  and  most  have  had  a  tendency 
to  prejudice  the  Jury  as  against  the  other 
dpfradants,  who  knew  nothing  of  that  mat- 
ter. 

Anna  Marks,  the  plaintiff,  was  called  by 
the  plalntiffg,  and  gave  testimony  concerning 
the  arrest  Among  other  matters,  she  tes- 
tified nnder  objection  that,  while  b^ng 
taken  to  the  Justice's  office  by  the  defend- 
ant, "an  Irishman  who  was  present  said 
there  were  enough  men  to  carry  tbe  poor 
woman."  This  ruling  was  excepted  to. 
This  statement  as  to  what  a  bystander  said 
is  bearssy.  and  should  not  bave  been  admit- 
ted. Tb6  effect  of  allowing  ttda  Btatement 
of  a  bystandw— who  is  not  ^wom  as  witness 
— to  be  ONuidered  by  the  Jury  was  to  corrob- 
cHrate  flie  testimony  of  this  wltneBS  upon  a 
material  and  dictated  question  in  tbe  case; 
tbe  plaintiff  having  testified  that  she  was 
dragged  to  fbe  Justice's  <rfBoe,  wtdle  several 
witncsBCB  on  Ibe  part  of  the  defmse  testi- 
fied that  she  resisted  the  officer,  and  that 
she  was  carried  to  tbe  Justice's  office  in  as 
carnal  a  manner  as  posrible.  Bailroad  Co. 
V.  Van  Stdnbniff,  17  MldL  90; 

The  case  was  submitted  to  the  Jury  upon 
Che  theory  that  the  writ  of  restitution  was 
void,  and  that  the  Justice  and  constable 
knew,  or  were  bound  to  know,  Uiat  It  was 
▼old;  that  tbB  procurement  of  the  war^ 
Eimt  of  arrest  and  the  service  of  Jt,  though 
valid  cai  Its  face,  would  not  protect  either 
SnBlTan  or  Dana,  imder  Ibe  drcunutanoes 
of  the  case.  This  charge  was  misleading. 
The  ^ect  of  the  (ihazge  waa  to  butmct  tbe 
jnry  that,  because  the  writ  of  restltntion 
was  tantiUd,  the  officer  would  not  be  Jus- 
tilled  in  iBBolng  and  serving  a  vaBd  war^ 
rant;  that,  as  the  flrdt  writ  would  not  pro- 
tect tbe  officers,  tbe  vrarront  of  arrest, 
tTwwigh  valid,  wonld  not  protect  them. 

This  action  was  brought  to  recover  dam- 
ages ftn  an  alleged  unlawful  arrest  and  as- 
sault and  battery.  No  unlawful  comblna- 
tl4Mi  cr  conspiracy  on  the  part  of  the  de- 
fendants Is  alleged  or  relied  upon.  It  was 
not  an  action  for  malldous  prosecution. 
The  assault  and  battery  charged  grew  out 
of  the  service  of  the  warrant  alone,  and  had 
no  connection  with  the  writ  of  restitution. 
Tbe  principal  question  before  tbe  court  was 
as  to  the  validity  of  the  warrant  of  arrest, 
and  whether  or  not  the  defendants  exceeded 
their  authority  and  committed  an  assault 
and  battery  In  Its  execution.  The  warrant 
of  arrest  having  been  issued  by  the  Justice 
upon  testlmoay  that  was  satisfactory  to  him 
at  the  time,  and  In  a  matter  over  which  be 


had  Jurisdiction,  and  b^ng  regular  and  val- 
id on  its  face,  was  a  sufficient  protection  to 
tbe  officer.  If  he  did  not  exceed  his  author- 
ity in  its  service.  The  question  as  to  wheth- 
et  or  not  the  testimony  upon  which  the  war- 
rant was  issued  was  true  or  false,  or  wheth- 
er it  was  sufficiently  strong  upon  which  a 
conviction  could  be  had,  was  not  Important 
The  testimony  satisfied  the  Justice  that  an 
offense  bad  been  committed,  and  that  there 
was  probable  cause  to  believe  that  the  de- 
fendant committed  it  The  Judgment  of  t&e 
court  below  Is  lerersed,  and  a  new  trial  or^ 
dered. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur  In 
the  coDClosion  reached  in  the  opinion. 


(9  Utsb,  Z3> 
HTNDMAN  v.  STOWH.i 
(Sutlreme  Court  of  Utah.   Jane  5.  1893.) 

COUMIftSlOXER'S  COUBT — JUUlbni LTluS— APPBAL — 

Public  Land!> — PosaEsuoN. 

1.  While  court  commisslonera,  wbo  nave 
the  same  powers  in  actions  of  forcible  entry  and 
detainer  as  justices  of  the  peace,  cannot  try 
title  to  real  property,  yet,  under  Comp.  Laws 
1S88,  §  3543.  they  may  in  snch  cases  determine 
gnestions  relatlDK  simply  to  .the  possession. 

2.  Where  an  appeal  from  a  commissioner's 
court  to  the  district  court  has  been  perfected 
within  30  days  from  the  rendition  of  the  ver- 
dict, as  required  by  Comp.  Laws  tS88.  9  3657, 
the  harden  la  on  the  appellee  to  show  that  the 
papers  were  not  transmitted  to  the  clerk  of  the 
district  court,  and  that  the  docliet  and  Jury  fees 
were  not  paid,  within  tbe  time  fixed  by  the  rules 
of  the  district  court. 

3.  A  bona  fide  settler  on  school  land  within 
the  territory,  the  title  to  which  la  in  the  federal 
govemment.  wbo  incloses  it  for  a  farm,  and 
makes  valuable  Improvements  thereon,  with  the 
intention  of  purchasing  the  land  from  the  gov- 
emment whenever  a  title  can  be  procnred,  does 
not  lose  his  possessory  rights  by  removal  from 
the  territory,  where  he  places  an  agent  or  ten- 
ant In  possession  to  hold  the  laud  for  him;  anfi 
his  legatee,  a  nonresident  minor,  may  likewise 
hold  possession  through  a  tenant  or  agent  ap- 
pointed by  her  guardian. 

4.  Comp.  Laws  1888,  c.  13,  relating  to 
guardian  and  ward,  does  not  Interfere  with  the 
power  of  tbe  court  to  app<riut  a  guardian  ad 
litem;  section  13  providing  that  'iiotblng  con- 
tained in  this  chapter  affects  or  Impairs  the 
power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  Interested  in 
any  suit  or  matter  pending  ther^n." 

Appeal  from  district  court,  Weber  county; 
James  A.  Miner,  Justice. 

Forcible  entry  and  detainer  by  Itltta  Hyud- 
man— by  her  guardian.  Archibald  Hyndman — 
against  Siary  J,  Stowe.  From  a  Judgm^t 
In  plaintiff's  favoTp  defendant  appeals.  Af- 
firmed. 

Maloney  &  Perktos,  for  appellant  EL  "W. 
Smith  and  Richards,  Bolapb  &  Bart»ix,  "Iot 
respondent. 

BARTCH,  J.    Tbls  -was  an  actt"^  ^*  V*^^^' 
bio  entry  and  detainer  tried  to  ™* 
trict  court  on  an  appeal  f«>^J^^^S^^ 
sloner's  court.   TUe  actton  yn»  J^^^^ 
cover  possesaton  ol  certain  real  v"»ir=  — 
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uate  In  this  territory,  the  plaintiff  and  her 
guardian  being  realdenta  of  the  state  of  Mon- 
tana. It  Is  .aU^ied  In  the  complaint  that 
for  more  thim  five  years  previoiu  thereto 
the  plaintiff  was  entitled  to  and  was  In  the 
peaceable  and  actual  posaesrion  of  a  part  of 
the  8.  E.  %  of  section  16,  township  6  M., 
range  1  W.,  Salt  Lahe  meridian;  that  on  or 
about  the  20th  day  of  March.  1891,  during 
the  absoice  of  the  idalntlff,  the  defaidant 
unlawfully  entered  upon  said  lands,  premises, 
and  taiements,  and  took  tordhle  possession 
thereof,  and  erer  since  has  fordbly  retained 
the  same;  and  that  on  ttie  2d  day  of  April, 
1891,  the  plaintiff,  b7  her  guardian,  made  a 
demand  In  writing  upon  defendant  to 
deliver  up  possesidoni  etc.  The  defendant 
admitted  that  she  was  In  possession  of  the 
premises,  but  claimed  that  she  was  there 
of  right,  and  with  lawful  authority.  After 
the  trial  the  jury  retomed  a  verdict  In  favor 
of  the  plaintiff.  The  defendant  then  moved 
for  a  new  trial,  which  motion  was  overruled, 
and  thereupon  she  appealed  to  this  court 

Counsel  for  defendant  claim  that  this  was 
an  action  affecting  the  possession  of  real  es- 
tate, and  that  the  United  States  commis- 
sioner before  whom  the  action  was  brought 
had  no  Jurisdiction,- and  therefore  the  district 
court  erred  In  not  dismissing  the  appeal  on 
application.  While  commls^oners,  who  have 
the  some  power  In  such  cases  as  Justices  of 
the  pence,  cannot  try  the  title  to  real  prop- 
erty, yot,  under  the  provisions  of  section 
3543,  Gomp.  Laws  Utah  1888,  they  may,  in 
actions  of  forcible  entry  and  detainer,  of 
which  they  have  Jurisdiction,  determine  ques- 
tions relating  simply  to  the  possession  of  real 
property.  Neither  party  In  this  case  claims 
the  title,  bnt  only  the  posseasdon,  of  the  prop- 
erty, and  therefore  the  district  court  had  Ju- 
risdictlou  on  appeal. 

C!ounsel  further  Insist  that  the  papers  in  the 
appeal  from  the  commissioner's  court  were 
not  filed  in  the  district  court  within  the  time 
required  by  law,  and  hence  the  appeal  should 
have  been  dismissed.  From  the  record  It 
appears  that  the  verdict  in  the  commission- 
er's court  was  rendered  on  the  12th  day  of 
May,  1801,  and  the  appeal  perfected  on  the 
11th  day  of  June,  1891.  The  appeal  was  thus 
perfected  within  30  days  from  the  rendition  of 
the  verdict,  which  is  the  time  allowed  under 
section  3657,  Comp.  Laws  Utah  1888,  within 
which  to  appeal  from  a  Justice's  or  commis- 
doner's  court  to  a  district  court  So  far 
the  appeal  is  regular,  and  it  does  not  appear 
from  the  record  when  the  papers  were  trans- 
mitted to  the  clerk  of  the  district  court,  nor 
does  It  appear  therefrom  how  much  time  is 
allowed,  by  the  rules  of  the  first  district 
court,  within  which  to  pay  the  docket  and 
Jury  fees,  and  have  the  papers  filed  in  the 
clerk's  office.  The  burden  la  upon  the  appel- 
lant to  show  that  the  rules  of  the  court 
were  not  compiled  with,  and,  the  record  be- 
ing silent  as  to  that,  this  court  will  presume 
that  the  proceeding  in  this  respect  was  reg- 


ular. IMstrict  courts  have  power  to  make 
proper  rules,  and,  when  made,  they  apply 
to  appeals  from  United  States  eommlsskm- 
era.  Legg  v.  Laison,  7  Utah,  110,  25  Fac. 
Rep.  731. 

The  most  material  question  \^ch  has  been 
raised  In  tUs  case  Is  aa  to  whether  or  not 
a  nonreddent  guardian  can  maintain  a  pos- 
sessory right  for  his  ward,  who  is  also  s 
nonresident,  through  an  agent,  on  lands  sltn- 
ata  wlUiln  this-  territory;  the  same  bdng 
sc^ol  lands,  and  the  title  to  which  Is  sttU 
In  the  United  Stateak  Counsd  for  appellant 
contend  that  a  nonresident  guardian  can 
maintain  no  such  possessory  right,  and  that 
a  ncmresident  minor  cannot  maintain  an  ao- 
iSaa  In  this  territory  to  recover  possesion 
of  snidi  land.  It  appears  from  the  evidence, 
in  substance,  as  disclosed  by  the  record,  that 
the  defendant  took  posseseiott  of  the  land  In 
1880,  at  the  instance  of  her  mother,  who  ap- 
pears to  have  bought  the  rights  that  they 
made  some  Improvements  thereon,  and  her 
mother  married  Huns  Knudson,  and  sold 
the  right  to  him;  that  Knudson  held  pos- 
session and  made  Improvements  until  about 
1885.  when  he  appointed  one  F.  A.  Miller 
agent  of  the  property,  by  general  power  of 
attorney,  and  moved  to  Montana;  that  said 
MUler,  as  such  agent,  leased  the  property  to 
Hyrum  Stowe,  husband  of  defendant,  who 
held  possession  and  farmed  the  land  under 
a  lease  from  Knudson  until  the  1st  of  Janu- 
ary, 1888,  and  after  that  said  Miller  rented 
it  to  two  different  parties,  who  held  posses- 
sion until  the  fore  part  of  Itlarch,  1891;  that 
about  three  days  after  the  last  tenants  moved 
out  the  defendant  moved  into  the  house, 
and  took  possession  of  the  premises,  without 
the  knowledge  of  the  said  Miller  or  the 
plaintiff;  that  after  said  Miller  learned  of. 
the  action  of  the  defendant  he  demanded 
possession  of  her,  which  she  refused;  that 
the  said  Knudson  died  tostate,  leaving  a  will 
dated  May  28,  1886,  which  was  admitted  to 
probate  In  Madison  county,  Mont,  and  In 
said  will  the  property  in  question  was  be- 
queathed to  the  plaintiff  herein;  that  Archi- 
bald Hyndman  Is  the  father  of  plaintiff,  and 
was  appointed  her  guardian  in  the  state  of 
Montana;  and  that  said  F.  A.  Miller  was 
appointed  guardian  ad  litem  by  the  trial 
court  for  the  purposes  of  this  suit,  and  was 
also  the  agent  of  the  general  guardian.  It 
Is  apparent  that  Knudson  was  In  the  actual 
and  peaceable  possession  of  the  premises, 
and  entitled  thereto,  up  to  the  thne  he  moved 
to  Montana;  and  the  question  to  be  deter- 
mined, in  the  light  of  these  facts,  is  as  to 
whether  he  could  maintain  such  possession 
throu^  an  agent  after  he  had  left  the  ter- 
ritory, and  then  bequeath  It  by  his  last  will 
so  that  his  legatee,  being  a  nonreiddent  mi- 
nor, could  hold  possession  through  an  agent 
appointed  by  her  guardian.  Section  3138, 
Oomp.  Laws  Utah  1888,  relathig  to  the  time 
of  commencing  actions  for  the.  recovery  of 
real  property,  provides  aa  follows:  "Wb^ 
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the  relatlcni  of  landlord  and  tenant  luu  ^ 
isted  between  any  persona,  tbe  possenlon  of 
the  tenant  la  deemed  tha  ponesdoa  of  tiie 
landlord  untU  die  explrati(m  cX  aeren  yeara 
from  tbe  termlttatlan  ot  the  tenancy,"  etc. 
It  la  dear  tbat  under  tbla  atatnte  the  defttnd- 
ant  cannot  avail  herself  ot  the  posseaslon 
of  tbe  premisea  during  the  time  that  ahe 
and  ber  husband  llred  there,  and  held  the 
aame  voider  the  leaae,  nor  doea  it  appear 
that  at  tbat  time  they  intended  ao  to  do. 
for  ftt  tbe  expiration  of  their  lease  tb«y  seem 
to  lUTe  surrendered  them  again  to  the  agent 
Nor  doea  It  appear  that  the  poaseadon  of 
the  plalntur  or  of  her  predeceasora  waa  at 
an  disturbed  nntU  tbe  defendant  took  the 
possession  of  which  the  plalnttff  complalna. 
The  above  statute  does  not  seem  to  be  limit- 
ed to  parties  actually  reatdlng  wltldn  this 
territory,  and  to  eatabltsb  a  rule  that  it  is 
so  limited  would  be  hold  that,  where  a  party 
settled  on  the  public  domain,  Inclosed  a  par- 
eel  of  land  for  a  fiirm,  and  made  valuable 
Improvementa  thereon,  with  the  bona  tide 
Intention  of  purcha^g  the  aame  whenever 
a  title  could  be  procured  from  the  govern- 
ment, he  muat  be  constantly  present  on  such 
land.  This  would  mean  that  if  at  any  time 
be  should  quit  actual  occupancy,  and  lease 
the  land,  even  for  causes  beyond  his  con- 
trol, he  would  forfeit  all  his  Improvements 
to  the  next  occupant;  and  It  would  be  dtfEl- 
cnlt  to  conflne  such  a  rule  to  nonresidents, 
for  the  law  of  agency  applies  equally  to  reM- 
dents  and  nonresidents.  Undoubtedly  stfch 
a  role  In  regard  to  possessory  rights  of 
school  lands  In  thla  territoiy  would  be  too 
severe,  and  neither  reason  nor  Justice  would 
sustain  It.  Of  course,  where  a  party  has 
reduced  such  land  to  his  possession,  and  then 
vacates  the  same  without  the  Intention  of 
returning,  or  removes  therefrom  for  a  con- 
siderable length  of  time  without  leavlnx  any 
one  tn  possession  for  him,  this  would  at 
least  be  prima  fade  evidence  of  Intention 
to  abandon  It,  and  the  next  occupant  might 
acquire  a  good  possessory  right;  but  rnich  are 
not  the  circumstances  of  this  case.  There  Is 
no  evidence  whatever  that  the  plaintiff,  or 
tbe  parties  through  whom  she  claims,  ever 
Intended  to  abandon  possession  of  the  prem- 
ises. The  law,  no  doubt.  Is  well  settled 
that  to  entitle  any  one  to  hold  such  lands 
by  right  of  prior  possession  there  must  l>e 
an  actual  possesi^on  and  occupation;  a  pos- 
sesslo  pedis;  a  subjection  to  the  will  and 
control  And  such  right,  as  between  claiut- 
ants  In  good  faith,  vesta  In  the  first  occu- 
pant, and  proceeds  from  him.  It  Is  a  prop- 
erty right,  which  will  be  protected  against 
any  unlawful  Invadon.  The  terms  "occupa- 
tion and  possession,"  "possesslo  pedis,"  eta, 
however,  are  not  always  used  in  their  re- 
stricted sense.  Possession  may  be,  and  usu- 
ally is,  evidenced  by  a  substantial  ioclosure; 
by  cultivation,  where  the  land  la  fitted  for 
that  purpose;  or  by  any  appropriate  use. 
After  tbe  land  has  tiius  been  sobjeeted  to 


the  win  and  dominion  of  ttie  elidmant,  Oen 
seems  to  be  no  sound  reason  why  snch  dalnw 
ant  may  not  ke^  control  tbroncb  an  agent 
or  t»ant  In  Bmmaglm  Bradshaw,  3ft 
CaL  24,  Justice  Crodcett.  In  deUverlng  tbe 
opinion  of  the  court,  said:  "Tbe  whole  the- 
ory of  ft  poasesslo  pedis  rests  uptm  tbe  a» 
sumption,  that  tlie  acts  of  dominion  which  es- 
tablish it  are  snch  open,  notorious  acta  of 
ownership  as  usually  accompany  the  posses- 
sion of  real  property,  and  naturally  spring 
from  a  claim  of  exclusive  dominion.**  Hume 
Seward,  4  OaL  95;  Coryell  ▼.  Cahi,  16 
GaL  S73;  Fdrbaugh  ▼.  Masterson,  1  Idaho, 
135.  Under  tbe  facts  and  drcumstonoea,  a* 
disclosed  by  the  record,  we  are  of  the  opliK 
Ion  that  the  parties  through  whom  plaintiff 
dalms  were  In  tbB  actual  occupation  abd 
possesdon  of  tbe  land  in  question,  and,  hav^ 
Ing  a  ri£^t  of  iwoperty  therein,  they  could 
lease  It,  and  maintain  tiielr  possession 
through  tiielr  tenant  or  agent;  that,  after 
the  same  was  bequeaUied  to  the  plalnHfF  bf 
last  win,  her  guardian,  thon^  a  nonresident, 
coidd  maintain  such  possession  tbroujdi  his 
agent;  and  that  the  plaintiff  had  tbe  right  to 
bring  her  action  in  the  courts  of  tbJs  terr^ 
tory  to  recover  possession.  A  father,  who 
Is  a  legal  and  natural  guardian,  ordinarily 
has  the  right  to  remove  his  Infant  ward  to 
another  state,  and  In  such  event,  the  child 
being  powerless.  It  would  seem  unreasonable 
to  hold  that  such  property  rights  would 
thereby  become  forfeited.  Wood  v.  Wood, 
6  Paige.  503;  Holyoke  v.  Hasklns.  5  Pick.  20. 

Counsel  for  appellant  also  contend  that  the 
court  erred  In  appoUitIng  a  guardian  ad  li- 
tem, since  tbe  general  guardian  prosecuted' 
the  case  before  the  commissioner.  Section 
4317,  being  section  13  of  chapter  13,  relating 
to  guardian  and  ward,  (Conip.  Laws  Utah 
1SS8,)  provides:  "Nothing  contained  In  this 
chapter  affects  or  Impairs  the  power  of  any 
court  to  appoint  a  guardian  to  defend  the 
Interests  of  any  minor  Interested  In  any 
suit  or  matter  pending  therein."  It  Is  plain 
from  this  section  that  tbe  law  In  relation  to 
the  appointment  of  a  general  guardian  does 
not  Interfere  with  the  power  of  the  court 
to  appoint  a  guardian  ad  litem,  and  the  power 
In  this  case  seems  to  have  been  correctly 
exercised. 

There  are  numerous  other  errors  assigned, 
but.  In  view  of  wbat  has  already  been  said, 
they  are  not  deemed  material.  Th*  judf- 
meat  of  tbe  court,  twlow  Is  affirmed. 

ZAMB,  a  J.,  eoncuri. 


O  Utah,  SU 

DOOLY  BLOCK  et  al.  v.  SALT  LAKS  RAP> 

ID  TRANSIT  CO." 
(Supreme  Court  of  Utah.  Jane  5,  1803.) 

TOWK-SlTB  BnTKIIS— STRSKTS— RlODTB  OV  &>UT- 
TBRS  ~-  CORTKQL  BT  ClTT  —  BtRIBT-RaILUOAV 

Tracks— Inj  ONcTios. 

1.  Where  public  taad  Is  ratered  and  platteA 
under  the  town-site  act.  (Bev.  SL  0.  &  1  2387 
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et  seq.,)  t^e  purchasers  of  lots  abutting  on  a 

ftlattra  street  acquire  the  easements  of  access, 
ight,  and  air;  and  they  are  entitled  to  have 
the  street  forever  kept  open,  though  the  fee  maj 
be  in  the  town  as  trustee  for  the  public.  In- 
stead of  in  the  abutting  owners  for  street  uses, 

2.  Municipal  corporations,  when  empowered 
by  the  legislature  to  do  so,  may  devote  a  rca- 
HOQable  portion  of  the  street  to  the  use  of  a 
street  railway,  without  making  compeAsatioa  to 
abutting  owners,  since  such  is  a  proper  use  of 
the  street. 

3.  The  easement  of  abntting  owners  on  & 
street  are  property  rights;  and,  whether  the  fee 
of  the  street  is  in  such  owners  or  in  the  city 
ia  trust  for  street  uses,  the  legislature  cannot 
devote  the  entire  width  of  the  street  to  rail- 
road purposes,  unlMS  compensation  is  first  made 
to  the  owner  for  the  taking  of  his  easements, 
though  there  may  be  no  special  constitutional 
restriction  on  the  legislature. 

4.1  Comp.  Laws  1888,  t  340,  which  au- 
thorizes Salt  Lake  City  "to  exclusively  control" 
the  streets,  and  "prevent  the  incambering  of 
streets  iQ  any  manner,  and  protect  the  same 
from  encroachment  and  injury,"  confers  no 
power  on  the  city  to  devote  the  entire  width  of 
the  street  to  railroad  uses,  so  as  to  injuriously 
affect  the  properO  righto  of  abutting  owners. 

5. 1  Oomp;  Laws  1888,  §  sSS.  subd.  5, 
which  empowers  Salt  Lake  Cit?  "to  direct  and 
control  the  location  of  railroad  tracks  and  de- 
pot grounds  within  the  city,"  does  not  author- 
ize the  city  council  to  derote  the  entire  width 
of  a  street  to  raUroad  uses,  where  such  uses 
will  injure  and  materially  d^iredate  the  prop- 
er^ or  abutters. 

6.  Where  a  street  is  already  Incnmbwed 
with  two  street-railroad  tracks,  with  a  line  of 
poles  between,  and,  in  addition,  with  many 
electric  light,  telegraph,  and  telephone  poles  on 
both  sides  of  the  street,  an  injunction  will  is- 
sue in  favor  of  abutting  owners  against  the 
construction  of  a  third  track  and  additional 
poles,  though  authorized  by  the  city  council, 
since  such  a  track  is  a  special  injury  to  the 
I^perty  rights  of  abutters;  it  appearing  that 
the  tracks  already  in  the  street  afford  ample 
facnlitles  to  run  all  cars  necessary  for  pnluic 
convenience. 

7.  Where  a  cause  ia  tried  by  a  court  sit- 
ting as  a  court  of  chancery,  the  findings  of 
fact  are  conclusive  on  the  appellate  court,  un- 
less they  are  so  manifestly  erroneous  as  to 
demoDstrate  some  ova«ight  or  mistake. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; C.  S.  Zane,  Jusflce. 

Action  by  Dooly  Slodkt  a  corporation, 
LewlB  B.  Kels^.  Jesse  W.  Fox,  Ruth  M. 
Fox,  Frederick  H.  Auerbacb,  and  Samuel  H. 
Anerbach  against  the  Salt  Lake  Rapid  Trans- 
it Company,  to  enjoin  defendant  from  lay- 
ing Its  track  on  the  street  In  front  of  plain- 
tiffs* property.  From  a  Judgment  in  plnln- 
tUts*  favor,  defendant  appeals.  Affirmed. 

Pariey  L.  Williams,  for  appellant  Ben- 
nett, Marshall  &  Bnulley,  for  re^randents. 


BARTCH,  J.  The  respondents  are  tiie 
owners  of  certain  lots  situate  In  Salt  Lake 
Olty,  and  abutting  on  Second  South  street, 
between  Main  and  Second  West  streets. 
Two  of  these  lots,  one  on  the  north,  the  oth- 
er on  the  south,  side  of  Second  South  street, 
are  one  block  west  of  Main  street,  are  busi- 
ness property,  and  at  the  time  of  the  trial 
of  the  cause  business  blocks  were  being 
erected  thereon.  The  complaint,  tn  sub- 
stance^ charges  that  the  plalntjflis  were  re- 


spectively the  owners  of  that  portion  of  the 
street  which  lies  between  the  center  line 
thereof  and  the  front  line  of  the  said  lotai, 
subject  only  to  the  ordinary  use  of  the  pub- 
lic for  the  puiposes  of  travel;  that  the 
plalntlfte  are  entitled  to  the  free  and  xuiob- 
structed  use  of  the  street  as  a  means  of  ac- 
cess to  the  said  premises;  tiiat  by  authority 
of  Salt  Lake  City  the  Salt  I^ike  City  Rail- 
road Company  constructed  on  that  street  a 
donble-track  railroad,  with  wires,  poles,  and 
other  appurtenances  necessary  to  <^cate 
the  same  with  electric  power;  that  Ute 
same  was  being  so  operated,  and  afforded  all 
necessary  menus  and  convenience  to  persons 
who  might  have  occasion  to  trarel  on  street 
railroads;  that  telegraph  and  telephone 
lines,  and  wires  and  poles  for  ^ectric  light,  bad 
been  constructed  on  the  street;  and  that 
reason  of  the  several  uses  with  which  It 
had  thus  been  burdened  the  ordinary  use 
thereof  for  public  travel  and  Ingress  and 
egress  to  the  several  premises  had  become 
Impeded  and  embarrassed;  that  on  the  6th 
day  of  May,  1890,  and  after  the  said  street 
hod  been  burdened  as  aforesaid.  Salt  Lake 
City,  by  Its  council,  granted  the  defendant 
herein  authority  to  construct  and  operate, 
by  electric  power,  a  street  railroad  on  said 
street  from  First  East  to  Seventh  West 
street;  that  because  of  the  obstructions  al- 
ready existing  thereon,  and  because  another 
railroad  was  not  necessary  for  public  con- 
venience, the  resolution  granting  the  fran- 
chise to  the  defendant  was  unreasonable  and 
void;  that,  In  pursuance  of  the  authority 
thus  granted,  the  defendant  commenced  the 
construction  of  a  railroad,  and  threatened  to 
complete  the  same  unless  restrained;  and 
that  another  railroad  constructed  thereon 
with  Its  equipments  and  operation,  in  addi- 
tion to  the  already  burdened  condition  of 
the  street,  would  greatly  depredate  the 
value  of  the  plaintiffs'  property,  and  Injure  - 
Its  convenient  use  and  enjoyment  The  de- 
fendant, in  Its  cross  complahit.  In  substance 
alleges  that  it  owns  and  operates  various 
lines  of  street  railroads  in  the  city  apd  re- 
mote parts  thereof,  and  in  densely  popu- 
lated localities  in  tjie  eastern  portion  of  the 
city;  that  for  public  convenience  It  should 
have  a  line  through  the  business  poEtion  of 
the  city,  to  connect  with  railway  depots  and 
other  parts  of  the  dty  lying  west  of  Main 
street;  that  defendant  had  no  franchise  con- 
necting its  eastern  lines  with  the  western 
portion  of  the  city  through  tne  business  part 
thereof,  except  the  one  on  Second  South 
street;  and  that  In  the  granting  of  fran- 
chises the  dty  has  denied  the  right  to  paral- 
lel existing  lines  except  In  this  Instance.  The 
trial  court.  In  substance,  found  the  above  al- 
legations of  the  plaintiffs  and  defoidant  to  be 
true,  and,  among  other  things,  found  as 
facts  that  the  plaintiffs  are  the  owners  pf 
equitable  easements  In  fee  of  rights  of  ac- 
cess, ingress,  aud  egress  to  their  respective 
lots  tn  front  thereof  in  the  street,  and  entl 
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tied  to  the  free  and  unobstructed  use  of 
that  portion  of  said  street  as  a  means  of 
access,  such  easements  extending  along  the 
street  from  the  first  north  and  south  street 
east  of  said  lots  to  the  first  north  and  south 
street  west  of  such  lots,  the  same  being  sub- 
ject to  the  ordinary  use  of  the  street  hj  the 
public;  that  the  fee  of  the  street  is  In 
Salt  Lake  City,  In  trust  for  street  uses  prop- 
er; that  prior  to  the  granting  of  said  fran- 
chise by  the  dty  there  were  constructed 
and  In  operation  on  that  street  a  double- 
track  street  railroad,  telegraph  and  tele- 
phone lines,  wires  and  poles  for  electric 
lighting,  and  the  street  had  already  be- 
come greatly  obstmcted,  and  access  to  plaln- 
tifEs*  property  impeded  and  embarrassed; 
that  because  of  the  obstructions  already  ex- 
isting upon*  the  street  the  resolutlcm  at- 
tempting to  grant  the  franchise  to  the  de- 
fendant was  tmreasonable  and  void;  that 
the  two  tracks  In  operation  on  said  street 
were  snffldenl  to  satisfy  the  demands  ot 
public  convenience,  and  tiiere  was  no  neces- 
sity for  a  third  track;  that  its  construction 
would  greatly  depreciate  the  yalue  of  plain- 
tiffs property.  Interfere  with  its  convenient 
use  and  enjoyment,  and  they  wo.yUl  there- 
by suffer  irreparable  damage;  that  Salt 
Lake  City,  In  granting  the  franchise  to  de- 
fendant, did  not  act  wUHln  its  lawful  au- 
thority, nor  exercise  reasonable  discretion 
for  the  best  Interests  or  convenience  of  the 
public;  that  the'  two  tracks  were  construct- 
ed and  are  being  operated  in  front  of  said 
lots  by  t£e  Salt  Lake  City  Railroad  Com- 
pany, and  are  sufficient  to  permit  the  pas- 
sage all  street  cars  necessary  for  public 
conv'enience,  and  between  the  third  track. 
QJibposed  to  be  constructed,  and  the  slde- 
^I'alk  there  would  not  remain  sufficient  space 
for  the  ordinary  traffic  of  the  street,  free 
from  unreasonable  obstructions;  that  the  de- 
fendant has  electric  street-car  lines  In  opera- 
tion in  the  eastern  and  western  portions  of 
said  dty,  but  has  no  other  connecting  line 
or  franchise  except  the  one  on  said  Second 
South  street  passing  through  the  business 
portion  of  the  dty,  or  reaching  the  depots 
of  the  several  steam  railroads,  such  con- 
nectlziig  line  being  of  great  Importance  to 
the  defendant,  and  uecessaty  for  the  public 
travel;  that  the  defendant  company  and  the 
Salt  Lake  City  Railroad  Company  can  op- 
erate both  ot  thdr  railways  together  by 
means  of  the  two  tracks  of  the  last-men- 
tioned company  now  on  that  street,  which 
tradfcs  afford  suffldent  track  privileges  for 
all  the  cars  operated,  or  necessary  to  be 
operated,  by  both  companlei,  for  public 
travel  and  convenience ;  and  that  the  con- 
struction and  malntmance  at  a  third  track 
would  be  an  unnecesMiry  otxttmctlon  and  In- 
tofermce  with  the  ordinary  use  of  the 
street,  and  the  means  of  acceas  to  plaln- 
tlfb*  premises  would  be  unreasonably  and 
materially  abridged  and  Injured.  Upon  this 
state  at  facts  the  trial  court  granted  an  In- 


junction perpetually  restraining  the  defend- 
ant from  constructing  and  operating  a  third 
track  on  said  Secdnd  South  street.  The  de- 
fendant moyed  the  court  for  a  new  trial 
upon  the  following  grounds:  Pirst  "Insuf- 
fldraicy  of  the  evidence  to  Justify  the  find- 
ings of  the  court  and  decree  In  ^id  case, 
and  that  the  same  were  against  law."  Sec- 
ond. "Errors  in  law  occurring  at  the  trial, 
ana  excepted  to  by  the  defendant."  Prom 
the  order  overruling  this  motion  the  defend- 
ant appealed  to  this  court. 

This  leads  to  the  Inquiry  as  to  whether  or 
not  the  construction  and  operation  of  the 
third  track  upon  that  street  by  the  defend- 
ant Involves  the  taking  of  properfy  of  the 
plaintiffs,  and  as  to  whether  the  dfy  council 
of  Salt  Lake  City  exceeded  its  limits  of  dis- 
cretion and  authorify  In  granting  the  fran- 
chise to  defendant.  The  plaintiffs  contend 
that  they  are  the  owners  In  fee  of  the  lots 
above  mentioned  abutting  on  Second  South 
street,  and,  as  snch  abutting  owners,  thoy 
are  entitled  to  so  much  of  the  bed  of  the 
street  as  Ilea  Immedlatdy  In  front  of  the 
lots  and  to  the  center  of  the  street,  on  which 
the  prop'jsed  third  track  is  to  be  built,  sub* 
j(«t  only  to  the  ordinary  use  of  the  same 
for  the  purposes  of  public  travel,  and  that 
they  are  entitled  to  the  use  of  eald  street, 
free  from  unreasonable  obstructions,  as  a 
means  of  access,  light,  and  air  to  their 
premises.  The  defendant  maintains  that  the 
fee  of  said  street  is  vested  in  the  corporn- 
tlou  of  Salt  I^ake  Clfy,  and  that  plaintiffs 
have  no  property  therein,  but  are  only  enti- 
tled to  the  use  thereof  in  common  with  the 
people  of  the  dty.  The  plaintiffs  admit 
that  the  fee  is  In  the  dty,  in  trust,  however, 
for  street  uses  proper,  and  subject  to  the 
equitable  easements  In  fee  of  abutters.  The 
lots  and  street  In  question  are  a  part  of  a 
larger  tract  entered  under  section  2387,  (Rev. 
St  U.  S.,)  which  provided  that  the  corporate 
authorities  might  enter  any  portion  of  the 
public  lands  settled  upon  and  occupied  as  a 
town  site,  "in  trust  for  the  several  use  and 
benefit  of  the  occupants  tiiereof,  according 
to  their  respective  Interests."  Plaintiffs*  lots 
were  represented  on  the  original  plat  of  Salt 
I<ake  City  as  fronting  Second  South  street, 
which  was  platted  In  said  plat,  and  when 
they  were  purchased  under  the  forms  pre- 
scribed by  the  town-site  act  the  grantees  9v- 
cured  the  ri^t  and  privilege  to  have  the 
street  forever  kept  open.  When  land  Is  set- 
tled upon  and  occupied  as  a  town  site,  and 
lota  are  sold,  the  xi&it  of  way  over  the 
streets  In  front  of  such  lots  Is  an  appurte- 
nance of  necessity,  and  It  requires  no  special 
grant  In  the  deed.  Ashby  t.  Hall,  110  U.  S. 
526,  7  Sup.  Gt  Rep.  308;  Salisbury  v.  An- 
drews, 128  Moss.  33&  TtB  rights  of  access, 
light,  and  olr  constitute  ^e  prindpal  values 
of  such  property,  and  It  mnst  be  presumed 
that  when  lots  are  sold  the  grantees  ptir* 
dliase  them  with  a  view  to  Che  advantages 
and  IsenefltB  whldi  attac2k  to  them  twcause 
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of  these  easements.  The  right  of  the  grantee 
to  their  use  is  precisely  the  same  as  hla  right 
to  the  property  Itself.  Such  privileges  are 
easements  ta  fee,— incorporeal  hereditaments, 
—and  form  a  part  of  the  estate  in  the  lots. 
They  attach  at  the  time  the  land  Is  platted 
and  the  lots  are  sold,  and  will  remain  a  per* 
petual  Incumbrance  upon  the  land  burdened 
■with  them.  It  follows  that,  when  land  is 
platted  by  the  owner  of  the  soil,  and  lots 
sold,  bounded  by  a  street  designated  and 
marked  on  the  plat,  the  grantee  acquires 
a  right  to  the  street  in  front  of  the  premises 
as  a  means  of  access.  1  Hare,  Const.  Law, 
376;  Lewis.  Km.  Dom.  }  114;  Story  v.  RaU- 
way  Co.,  90  N.  Y.  122;  Wyman  v.  Mayor, 
etc.,  11  Wend.  487;  ChUd  t.  Chappell,  9  N. 
Y.246;  Schulte  r.  Transportation  Co..  50  Cal. 
692;  Ci^  of  Denver  V.Bayer.  7  Cola  1^  2  Pac. 
Bep.  6.  Nor  does  it  luatter,  In  this  case,  that 
the  fee  is  In  the  city  in  trust  for  the  uae 
of  the  public,  Instead  of  in  the  abutting  own- 
er in  trust  for  street  uses.  Equally  in  both 
cases  the  abutting  owners  are  entitled  to  the 
uae  of  the  street  as  a  means  of  access  to 
fhelr  lots,  and  for  light  and  air.  If  the  fee 
Is  hi  the  city,  the  rights  of  the  abutter  are 
In  the  nature  of  equitable  easements  In  fee; 
If  in  the  abutter,  they  are  In  their  nature  le- 
gal. In  either  case  the  abutters  have  the 
right  to  hare  the  street  kept  open  and  not 
otwtructed  so  as  to  Interfere  with  their  ease- 
ments, and  materially  diminish  the  Talue  of 
their  property.  When  the  lots  of  plaintiffs 
were  sold  under  the  town-site  act.  above 
mentioned,  It  was,  In  effect,  agreed  wltii  the 
grantees  timt  they  were  entitled  to  the  use 
of  the  street  as  a  means  of  ingress,  egress, 
light,  and  air.  These  il^ts  were  Induce- 
ments to  purchasera,  became  a  part  of  fihe 
inirchase,  are  appurtmances  to  the  land 
vhlch  cannot  be  so  embarrasseil  or  abridged 
as  to  materially  Interfere  with  its  proper  U!% 
and  enjoyment,  and  they  are,  in  effect, 
property  of  which  the  owners  cannot  he 
deprived  without  due  compensation.  By 
Implication,  at  least,  the  grantees  also 
assumed  additional  bnrdms,  tor  they  must 
contribute  of  their  own  funds  for  the  ex- 
pense of  sewer,  gas,  and  water  connectlou^ 
and  as  well  towards  the  cost  of  sidewalks, 
paving,  and  sprinkling  in  front  of  their  lots. 
Tliese  are  expenditures  which  derotre  upon 
them  as  abuttii^  owners,  and.  In  addition 
to  the  relation  of  their  lots  to  the  street, 
give  them  a  special  interest  in  the  street  in 
front  of  their  premises,  distinct  from  that  of 
the  puUic  at  large.  Assuming  such  burdens, 
they  may  of  right  make  any  and  all  proper 
uses  of  the  stroet,  subject  to  proper  and 
reasonable  municipal  control  and  police  reg- 
ulations. Lewis,  Em.  Dom.  |  115;  2  Dili 
Mun.  Corp.  (4th  Ed.)  SS  550a,  656b;  McQnald 
T.  Railway  Co.,  18  Or.  237,  22  Pac.  Rep.  8.99; 
Haynes  t.  Thomas,  7  Ind.  38;  Story  v.  Rail- 
way Co..  supra.  Tlie  right  of  munlclpailtloa 
to  grant  franchises  to  private  corporations 
tot  tibe  construction  and  operation  of  street 


railways,  when  empowered  by  the  legislature 
so  to  do.  Is  not  now,  it  seems,  an  open 
question,  although  streets  were  originally  not 
designed  for  that  purpose,  but  were  mostly 
confined  to  the  right  of  public  travel  in  the 
ordinary  modes.  Enlightened  public  poU<^, 
advanced  civilization,  and  a  desire  to  sub- 
serve pubUc  interest,  have  Induced  courts 
to  become  more  lax  In  the  enforcement  of 
strict  technical  rules  and  principles  in  this 
regard,  and  It  appears  now  to  be  well  settled 
by  judicial  authority  that  a  reasonable  por- 
tion of  a  street  may  be  devoted  for  the  pur- 
poses of  a  street  railway,  and  that  such  Is  a 
proper  use  of  the  street. 

Counsel  for  appellant  contend  that,  sub- 
ject to  special  constitutional  re8tricti<ms,  the 
legislature  has  plenary  power  over  all  pub- 
lic ways  and  streets.  If  tibis  position  be  ten- 
able, then,  in  the  absence  of  spedal  consti- 
tutional restrictions,  tbo  legislature  may  an- 
thorlze  municipalities  to  devote  the  entire 
width  of  a  street  to  railroad  uses,  -reganlleBS 
of  the  property  rights  of  abutting  owners, 
without  compensation  for  injury  to  their 
property.  This  theory  does  not  appear  to  be 
sustaJDcd  by  the  authorities.  The  lef^atnre 
may  delegate  power  over  streets  to  munici- 
palities, but  .  In  doing  so  it  must  recognise 
the  property  rights  of  private  individuals. 
Judge  Dillon,  In  fifs^ork  on  Municipal  Oor- 
poratlons,  (volume  2rY'^0a,)  speaking  ot  the 
nature  of  streets  and  legl^ii^ve  ccmtrol,  says: 
*'Publlc  streets,  squares.  and^86fnmons.  unless 
there  be  some  special  restrldhNiwhen  the 
same  are  dedicated  or  acquired,  for  the 
public  use,  and  the  use  Is  none  the'^esa  for 
the  public  at  large,  as  distinguished  f^>m  the 
municipality,  because  they  are  situate  \ntiiln 
the  limits  of  the  latter,  and  because  the  llSff- 
Islature  may  have  given  the  supervision.  conS 
irol.  and  regulation  of  them  to  the  local  au- 
tliorities.  The  legislature  of  the  state  repre- 
sents the  public  at  large,  and  has,  in  the  ab* 
sence  of  spcdal  constitutional  restraint,  and 
subject  (according  to  the  weight  of  more 
L'eocnt  Judicial  opinion)  to  the  property  rights 
..iid  easements  of  abutting  owners,  full  and 
p:iramount  authority  over  all  public  ways 
!md  public  places."  It  will  he  observed 
timt  the  learned  author  distinctly  recog- 
nizes "the  property  rights  and  easements 
of  abutting  owners,"  and,  subject  to  these, 
the  legislature  "has  fall  and  paramount 
authority  over  all  public  ways  and  pub- 
lic i^aces."  Up  to  within  a  comparative- 
ly recent  date,  the  current  of  Judicial 
opinion  drew  a  distinction  between  cases 
where  the  fee  was  in  the  abutting  owner, 
subject  to  street  uses  proper,  and  those  where 
the  fee  was  in  the  mnnldpallty  fn  trust  for 
the  use  of  the  public.  In  the  latter  class  of 
cases  It  was  uniformly  held  that  the  power 
of  the  legislature  to  authorize  the  con* 
stniction  of  a  railroad  on  the  street  of  a 
city  was  paramount,  and  that  it  could  dele- 
gate such  power  to  the  local  autiiorities.  Of 
the  exercise  of  this  power  the  abutting  own- 
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er  conld  not  complain,  and  had  no  right  to 
compensation  for  injury  to  his  easement 
caosed  by  the  appropriation  of  the  street 
to  such  purposes.  In  the  former  class  of 
cases  he  was  entitled  to  compensation  for 
the  injury  sustained  by  such  appropriation. 
The  case  of  Railroad  Co.  v.  i^rtley,  67  ni. 
439.  supports  this  view.  Mr.  Justice  Scott, 
In  deciding  the  case,  said:  "A  distinction  has 
been  taken  where  the  municipality  granting 
the  right  to  lay  the  trai^  owns  the  fee  in 
the  streets,  and  where  the  fee  remains  in  the 
abutting  owner,  and  it  seems  to  ns  tliat  It 
rests  on  sound  principle  and  is  supported  by 
the  highest  authority."  That  case  was  de- 
cided in  January,  1873,  and  sucli,  it  must  be 
conceded,  was  the  wdght  of  authority  at 
that  time.  Then  the  cases  turned  upon  the 
question  whether  fbe  tee  was  In  the  pnhUe 
or  in  the  abutter.  In  many  of  them  without 
close  InqnliT  as  to  the  exact  limitation  of  the 
fee;  and  It  was  almost  nnlTeraally  held  that; 
If  the  fee  was  In  the  abutter,  the  le^slatnre 
could  not  authorize  a  private  corporation  to 
constmct  a  raHrood  tm  a  public  street  with- 
out compensation  to  tlie  abutter,  and  like- 
wise it  was  almost  universally  held  that.  If 
the  fee  was  in  titie  publle,  the  l^sIeOattuK 
oonld  auttioiize  the  street  to  be  used  for  sndi 
purpose  without  compensation  to  him.  Since 
thm  the  whole  subject  Itas  undergone  de- 
liberate reconsideration,  and  the  weight  of 
reeent  judicial  decision  seems  to  abrogate  the 
dlstlncticm  and  treat  the  easements  of  abut- 
tlng  owners  as  property  rights  forming  part 
of  the  estate  In  tiie  i«Q^>erty.  except  in  cases 
wh^  the  public  owns  the  absolute  fee  of 
the  street  and  the  fee  is  not  limited  to  street 
uses  proper.  In  such  cases  the  tendoMy  Is 
stfll  to  hold  that  the  legbdature.  in  the  ab- 
sence of  special  constitutional  restraint,  may 
authorize  a  railroad  company  to  use  the 
street  of  a  dlr  for  Its  robbed  without  com- 
poisatlon  to  the  abutter.  It  4night  be  ob- 
served, however,  that  even  In  this  class  of 
cases  there  seens  to  be  no  Just  or  satisfac- 
tory reason  why  mdx  a  use  of  a  street,  which 
is  spedally  beneficial  to  the  grantee  of  ttie 
franchise,  and  causes  a  special  injury  to  the 
abutter,  should  be  within  the  absolute  con- 
trol of  the  legislature,  without  regard  to  the 
property  rights  of  the  abutting  owner.  Speak- 
ing of  Uie  nature  of  public  streets  and  of  the 
rights  of  the  abutter  and  of  the  public.  Judge 
Dillon  (in  section  656a,  Mun.  Corp.)  observes: 
**The  full  conception  of  the  true  nature  of 
a  public  street  in  a  cl^,  as  respects  the 
rights  of  the  public  on  the  one  hand  and  the 
ri^ts  of  the  adjoining  owner  on  the  other, 
has  been  slowly  evolved  from  experirace. 
It  has  been  only  at  a  recent  period  in  our 
legal  history  that  these  two  distinct  rights 
have,  separately  and  in  their  relations  to 
each  otiier.  come  to  be  understood  and  de- 
fined with  precision.  The  Injustice  to  the 
abutting  owner  arising  from  the  exercise  of 
unrestrained  legislative  power  over  streets 
hi  dtles  was  such  that  the  abutter  necessa- 


rily sotight  legal  redress,  and  the  discussion 
thence  ensuing  led  to  a  more  careful  ascer- 
tainment of  the  nature  of  streets,  and  of  the 
rights  of  the  adjoining  owner  In  respect 
thereof.  It  was  seen  that  he  had.  in  com- 
mon with  the  rest  of  the  public,  a  right  of 
passage.  But  It  was  also  further  seen  that 
he  had  rights  not  shared  by  the  public  at 
large,  special  and  peculiar  to  himself,  and 
which  arose  out  of  the  very  relation  of  his 
lot  to  the  street  in  front  of  It;  and  that 
these  rights,  whether  the  bare  fee  of  the 
street  was  In  the  lot  owner  or  In  the  d^, 
were  rights  of  property,  and,  as  such,  ought 
to  be,  and  w^e,  sacred  from  l^lalatlve  In- 
vasion as  Us  rl^t  to  the  lot  itself."  In  sup- 
port of  this  view  of  the  question  he  dtes, 
among  numerous  other  cases,  Story  t.  Ball- 
way  Co.,  8iq>ra,  which  is  the  leading  recent 
case  in  New  Twk  on  this  subject  In  this 
case  Justice  Danforth,  after  an  elaborate 
and  exhanstlve  review  of  the  authorities,  am- 
dudes:  "In  whatever  wi^,  therefore,  we 
view  the  t^alntifTs  case,  the  result  Is  the 
same,— a  r^t  of  property  In  the  street, 
with  which,  until  properly  appropriated  and 
compensation  made,  the  defendant  cannot  In- 
termeadle.*  2  DilL  Mun.  Corp.  |  704;  Isbr 
V.  Railway  Co..  104  N.  Y.  268,  10  N.  B.  Rep. 
628;  Railway  Ga  v.  Brown,  (Fla.)  1  Sou^ 
Rep.  612;  Mahady  v.  Rallrbad  Co.,  91  N.  Y. 
148;  Railroad  Go.  Rdnhackle^  15  Neb.  279; 
18  N.  W.  R^  60;  RaUway  Co.  v.  Oummins- 
tOI^  14  Ohio  St  623;  New  York  EL  Ry. 
Go.  T.  Fifth  Nat  Bank,  186  U.  S.  433.  10  Sup. 
Ct  Rep.  743;  Ballroad  v.  Sdmrmdr.  7  Wall. 
273;  Theobold  v.  BaUway  Ca,  66  Miss.  279, 
6  South.  Rep.  230. 

In  this  case  the  learned  court  found  that 
the  fee  (tf  Second  South  street  Is  in  Salt  Lake 
Caty,  In  trust  for  street  uses  proper;  and  of 
this  appellant  does  not  complain.  Therefore, 
under  the  lav  as  applied  to  this  dass  of 
cases.,  plaintlfb  have  property  rights  in  the 
street  in  front  of  thdr  lota,  and  the  street  is 
not  subject  to  tiie  absolute  control  of  the  leg- 
islature, nor  can  the  leslslatttre  confer  sndi 
control  upon  the  dty  coundL  While  the  leg- 
islature can  authorize  munidpal  authorities 
to  permit  private  corporations  to  omstmct 
and  operate  street-railway  lines  upon  the 
street,  the  authority  thus  conferred  must  be 
exercised  within  the  limits  of  reasonable  dla* 
cretion,  and  not  so  as  to  materially  injure 
the  property  of  abutters.  And  this  leads  to 
a  consideration  of  the  power  exercised  In  this 
case.  Did  the  dty  council,  in  granting  the 
franchise,  act  within  tiie  scope  of  Its  authori- 
ty, and  with  a  reasonable  exercise  of  discre- 
tion? Section  340,  1  Comp.  Laws  Utah,  1888, 
authorizes  Salt  I^e  Ci^  as  follows:  "To 
excluslvdy  control,  regulate,  repair,  amend, 
and  dear  the  streets,"  etc.,  "and  open,  widen, 
straighten,  or  vacate  streets,"  etc,  "and  pre- 
vent the  incumbering  of  the  streets  In  any 
manner,  and  protect  the  same  from  any  en- ' 
croachment  and  Injury."  If  "to  exclusively 
control  the  streets"  were  taken  alone  and 
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construed  literally,  It  might  confer  plenary 
power,  and  then,  if  tills  were  not  subject  to 
Judicial  control,  the  abutting  owners  could 
hare  no  redress,  though  the  Injury  to  their 
property,  caused  by  acts  of  the  (dty  council, 
mi^t  be  rery  great,  but  it  is  also  provided  to 
"prevent  incumbering  of  the  streets  in  any 
manner,  and  to  protect  the  same  from  any 
encroa,chment  and  injury;"  and  this  Is  Just 
what  respondents  ask  for  in  this  case.  It  Is 
apparent  from  this  section  that  the  legisla- 
ture intended  to  confer  no  power  that  would 
injuriously  affect  the  property  ri^ts  of  abut- 
ting owners.  Subdivision  6,  S  389,  Id.,  refer- 
ring to  the  powers  of  Salt  Lake  City,  pro- 
vides: "To  direct  and  control  the  location  of 
raUroad  tracks  and  depot  grounds  within  the 
city,  and  regulate  or  prohibit  the  use  of  loco- 
motive engines  thereon,  and  may  require  the 
cars  to  be  used  within  the  inhabited  portions 
thereof  to  be  drawn  or  propelled  by  other 
power  uiau  that  of  steam."  This  is  the  stat- 
ute law  of  this  territory,  relied  on  by  counsel 
for  appellant,  as  applicable  to  tills  case. 
Construed  in  the  light  of  reason  and  Justice, 
these  enactments  do  not  authorize  the  dty 
council  to  grant  a  railroad  franchise  If  the 
construction  of  the  road  will  injure  and  ma- 
terially depredate  the  value  of  the  property 
of  abutters.  When  the  raUroad  company  haa 
obtained,  under  the  law  of  eminent  domain 
or  omerwise,  In  cases  where  the  streets  are 
already  bumened  to  the  extent  that  natural 
Justice  will  allow,  a  tight  of  way,  then  the 
council  has  the  power  "to  direct  and  control" 
the  location  of  the  tracks. 

According  to  the  evidence,  as  appears  from 
the  record  In  this  case,  Second  South  street 
Is  one  of  the  principal  business  streets  running 
east  and  west,  and  at  the  date  of  the  grant- 
ing of  the  franchise  to  the  defendant  and  of 
the  trial  of  the  cause  there  were  in  operation 
upon  that  street  two  railroau  tracks,  which 
were  located  in  the  center  of  the  street,  with 
a  line  of  [>oles  between  them.  There  were 
also  many  electric  ught,  telegraph,  and  tele- 
phone poles  placed  In  line  on  ea<di  side  of  the 
street  about  four  feet  from  the  sidewalk,  and 
on  these  poles  were  stretched  numerous  elec- 
tric wires.  The  two  tracks  in  operation  were 
constructed  with  T  rails,  which  project  sev- 
eral inches  above  the  surface  of  the  street, 
and  rend.'r  the  crossing  of  the  tracks  with 
vehicles  dlfficiUt  and  dangerous,  the  street 
not  being  paved.  The  appellant  proposed  to 
construct  Its  track  In  a  similar  way  on  the 
north  side  of  the  present  tracks,  and  to  erect 
auuitional  poles,  which  would  still  further 
obstruct  uie  ordinary  travel,  and  render  the 
respondents'  property  less  accessible  for 
business  purposes.  The  tracks  already  upon 
said  street  afford  ample  facilities  to  run  all 
the  cars  necessary  for  public  convenience; 
and  the  construction  of  the  third  track  would 
be  a  serious  impediment  to  the  ordinary 
mode  of  travel,  as  it  would  not  leave  suffi- 
cient space  between  the  outside  rails  and  the 
^tter  for  vebictes  to  poas  each  other  with 


safety.  Where  the  track  privileges  of  one 
company  on  a  city  street  are  sufficient  for 
the  business  of  two  or  more  companies,  they 
should  all  be  required  to  use  them  Id  com- 
mon. The  construction  of  an  additional 
tracts  under  the  circumstances  of  this  case, 
would  be  an  unnecessary  obstruction  to  and 
interference  with  the  ordinary-  use  of  the 
street,  and  a  special  Injury  to  the  property 
rights  of  the  abutters,  and  on  proper  appli- 
cation a  court  of  chancery  may  grant  injunc- 
tive relief.  In  such  a  case  an  abutting  owner 
need  not  stand  by  and  see  bis  property  in- 
jured without  having  any  means  of  redress. 
DUl.  Man.  Corp.  {  661;  Uline  v.  Railroad  Co., 
101  N.  Y.  98,  4  N.  B.  Rep.  536;  Ogden  City 
Ry.  Co.  V.  Ogden  City,  7  Utah,  207,  26  Pac. 
Rep.  288;  Pond  v.  RaUway  Co.,  112  N.  Y. 
180.  19  N.  E.  Rep.  487;  Story  v.  RaUway  Co., 
supra. 

Counsd  for  appellant  Insist  that  the  sever^ 
al  findings  of  fact  to  the  effect  that  the  con- 
struction of  the  third  track  would  be  an  tin- 
reasonable  obstruction  of  the  street,  and  that 
the  granting  of  the  franchise  for  that  pur- 
pose by  the  city  coundl  was  unlawful,  and 
an  unreasonable  exercise  of  discretion,  are 
not  Justified  by  the  evidence.  There  appears 
to  be  some  conflict  In  the  evidence  on  this 
point,  but,  the  learned  Judge  having  heard 
the  evidence,  and  having  had  the  opportunity 
to  ot>serve  the  manner  and  bearing  of  the 
witnesses  while  testifying,  this  court  will  not 
disturb  the  conclusions  reached,  especially 
since  the  record  shows  them  to  be  fair  and 
logical  deductions  from  the  testimony. 
Where  a  case  Is  tried  In  a  court  sitting  as  a 
court  of  chancery,  tue  findings  of  fact  are 
conclusive  In  the  appellate  court,  unless  they 
are  so  manifestly  erroneous  as  to  demon- 
strate some  oveniight  or  mistake.  Weils  v. 
Wells.  (Utah.)  24  Pac.  Rep.  754;  Ullman  v. 
McCormic,  12  Colo.  553,  21  Pac.  Rep.  716; 
Doe  V.  Vallejo,  29  Cal.  386;  Coryell  v.  Cain, 
16  Cal.  567;  Coolldge  v.  Smith.  129  Mass. 
554.  The  record  reveals  no  material  error 
committed  during  the  conduct  of  the  trial, 
and  we  are  of  the  opinion  that  the  act  of  the 
city  council  of  Salt  Lake  City  granting  the 
franchise  to  the  appellant  was  unlawful,  as 
being  an  unreasonable  exercise  of  discretion, 
and  is  therefore  of  no  avail  to  It, 

The  Judgment  is  affirmed. 

MINER,  J.,  concoTB. 


(»  Utab,  4S) 
ROGERS  V.  THOMPSON  et  aL 
(Supreme  Court  of  Utah.  June  9.  1893.) 

TowK-BiTE  Lands— Decision  of  Pkobatk  Couht 

— EsTOl'PEI,  TO  AsSEkT  AllVEKSE  Cl.AlM. 

Laws  Feb.  17,  1869,  (2  Corap.  Laws 
1888,  p.  144,)  S  1.  requires  the  corporate  author- 
itieB  of  a  city  entered  inider  the  town-site  act 
of  congress  to  convey  the  title  to  the  persons 
entitled  thereto.  Section  2  requires  the  author- 
ities, within  80  days  after  tbe  entry,  to  {rive 
public  notice  of  this  fact  by  publication.  Bec- 
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tion  3  requires  claimaQtB  of  any  sacb  lands  to 
4e1iver  a  description  thereof  to  the  clerk  of  the 
probate  court,  aod  declares  that  all  persons 
failing  to  deliver  such  statement  within  the 
time  limited  shall  be  barred  of  the  right  to 
claim  snch  land,  or  any  interest  therein.  Other 
sections  of  the  act  prescribe  the  proceedings 
necessary  when  there  are  adverse  claims,  or 
when  there  are  not;  and  in  either  cage  the 
probate  court  ia  required  to  hear  the  mattor 
on  proofs,  and  decide  in  favor  of  the  applicant 
entitled  to  a  deed,  if  any  !a  fonnd  to  he  en- 
titled to  it,  and  to  certi^  the  proceedinfra  to 
the  mayor  of  the  city,  who  is  reqnired  to  make 
the  deed  to  the  claimant  so  ascertained.  Brll, 
tnat  the  decision  of  the  probate  coort  has  the 
effect  of  a  judgment,  and  the  deed  of  the 
mayor,  made  pursuant  to  such  decision,  bars 
the  heirs  of  a  person  altejred  to  have  died  in  pos- 
session of  the  land  from  asserting  a  claim 
adverse  to  the  urantee,  though  they  were  Igno- 
rant of  the  facts  until  long  af the  execution 
of  the  mayor's  deed, 

'  Appeal  from  Strict  court.  Salt  l4ike  oonn- 
ty;  I.  J.  Andermn,  Justice. 

Action  1^  L«rter  T.  Rogers  against  Joinie 
y.  miompson  and  others  to  establifdi  a  tnut 
in  land.  From  an  order  snstnlnlng  defend- 
ants* demurrer  to  the  complaint,  and  from 
a  judgment  dismissing  the  action,  plalntUC 
appeala  Affirmed. 

Baldwin  &  Tallock  and  Kello^  &  Corf- 
man,  for  appellant  W.  H.  Dickson,  Le 
Grand  Young,  and  Mazahall  &  Boyle,  for 
respondents. 

ZANE,  O.  J.  This  is  an  appeal  from  an 
order  of  the  court  below  sustaining  defend- 
ants' demurrer  to  plaintiff's  complaint,  on  the 
ground  that  it  did  not  state  facts  suffidemt 
to  constttute  a  cause  ot  action,  and  from  a 
judgment  dismissing  the  snlL  This  action 
was  brought  to  recover  a  rate-fourth  Interest 
In  lot  8  in  l^ock  68,  plat  A,  Salt  Lake  City. 
The  plaintiff  aUeged  in  his  complaint  that 
Isaac  Rogers  was  in  possession  of  the  prem- 
ises In  when  he  died;  that  Mary  M. 
Rogers,  his  widow,  and  Franconya  H.  Miller, 
Mary  E.  Derr,  Isaac  Rogers,  and  Lester  T. 
Rogers,  the  plaintiff,  were  his  sole  heirs; 
that  the  widow  was  in  possessiDn  of  it  whoi 
she  died  in  I8>3.  It  also  appears  from  the 
complaint  that  the  United  States,  on  June 
1,  1872,  issued  a  patent,  in  pursuance  of  an 
act  of  congress  known  as  tlie  "Town-Site 
Law,"  to  numerous  tracts  of  land,  including 
the  ohe  In  dispute,  to  Daniel  H.  Wells,  mayor 
of  Salt  Lake  City,  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  ac- 
cording to  their  respective  interests;  that  In 
May,  1873,  tmdivided  portions  of  the  lands 
in  dispute  were  conveyed  by  the  mayor  of 
Salt  Lake  City  to  James  Townsond  and 
Thomas  Hawkins.  It  also  appears  from  the 
complaint  that  Isaac  Rogers  did  not  bring 
the  plaintiff  with  him  when  he  moved  to 
Salt  Lake  aty  In  1S48,  and  that  the  plaintiff 
did  not  know  until  1S90  that  his  father  held 
a  possessory  right  to  this  land  at  the  time 
of  his  death. 

In  the  absm^  of  proof  to  the  contrary,  we 


must  presume  that  the  deeds  of  the  mayor 
of  Salt  Lake  City  to  Townsend  and  Hawkins 
were  made  by  authority  and  in  pursuance  of 
an  act  ot  the  territorial  legislature  In  force 
February  17,  1869,  and  the  amendments 
thereto.  (2  Comp.  Laws  Utah  1888,  p.  144.) 
Section  1  of  this  act  declares  that  "when  the 
corporate  authorities  of  any  •  •  •  rjty 
*•  •  •  shall  have  entered  •  •  •  the  land 
•  ♦  occupied  as  the  site  of  such  •  •  • 
city  pursuant  to  and  by  virtue  of  the  provi- 
sions of  the  act  of  congress  ^titled  *An  act 
for  the  relief  of  the  Inhabitants  of  cities  and 
towns*  npon  the  public  lands,  approved 
March  2,  1867,  and  any  amendtnents  that 
may  be  made  thereto,  it  shall  be  Ihe  duty  of 
sndi  corporate  authorities,  *  *  *  and  they 
are  • '  •  •  required,  •  •  •  to  convey  the 
title  *  *  *  to  the  several  blocks,  lots,  par-' 
eels,  or  ahares  there<^  to  the  person  enti- 
tled thereto,  to  be  ascertained"  in  the  man- 
ner prescribed  tiiereln.  The  next  section 
requires  the  corporate  anthoritleo,  wlthhi  30 
days  after  the  entry,  to  give  public  notice 
thereof  In  at  least  five  public  places  within 
such  dty,  and  by  publishing  such  notice  in 
some  newspaper  printed  and  published  fa 
the  territory,  having  a  g«ieral  drcnlation 
in  such  dty.  The  notice,  containing  an  ac- 
curate description  of  the  land  entered,  Is 
required  to  be  published  once  eadi  wedc  ftor 
at  least  three  succesrive  months,  and  section 
2817  requires  each  person  claiming  any  part 
ift  the  land  to  deliver  to  the  clerk  of  the 
probate  court  of  tbe  county,  within  six 
months  after  the  publication  of  such  no- 
tice, a  statement  containing  an  accurate  de- 
scription of  the  land  daimed,  and  it  de- 
clares Oiat  all  persons  falling  to  deliver  such 
statement  within  the  time  limited,  or  the 
time  as  extended,  shall  be  barred  of  Utd 
right  to  claim  such  land,  or  any  interest 
therein.  Other  sections  of  the  act  prescribe 
the  proceedings  necessary  irhm  there  are 
adverse  claims,  or  when  there  are  not,  and 
In  eltiier  case  the  probate  court  Is  required 
to  hear  the  matter  on  .proofs,  and  decide  in 
fiivor  of  the  applicant  enUtted  to  a  deed,  if 
any  is  found  to  be  entitled  to  It,  and  to 
certify  the  proceedings  and  judgment  to  the 
mayor  of  the  dty,  who  is  required  to  make 
the  deed  to  the  claimant  so  ascertained.  The 
law  also  gives  any  contesting  claimant  the 
right  of  appeal  from  the  judgment  of  the 
probate  court  or  the  district  court  This  pro- 
ceeding before  the  probate  court  and  deci- 
sion must  be  regarded  as  having  the  effect 
of  a  Judgment  In  view  of  the  allegations  of 
the  plaintiff's  complaint,  we  must  regard 
his  right  to  an  Interest  In  the  land  described 
as  barred.  Cofleld  v.  McClelland,  16  Wall. 
331.  The  facts  alleged  In  the  complaint  do 
not  authorize  the  court  to  say  that  the  de- 
fendants, or  any  of  them,  hold  the  one-fourth 
interest  claimed  toy  the  plaintiff  in  trust  tor 
him. 

We  are  of  the  opinion  that  the  facts  stated 
In  the  complaint  do  not  constitute  a  cause  of 
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action.  Tbe  Judgment  of  the  court  below  U 
nffinneda 

MINER  and  BARTCH,  JJ.,  concur. 


(»  Utab,  49) 

JUNOK  et  aL  T.  REED  et  aL 
(Sni«eme  Court  of  Utah.  Jane  6.  1803.) 

COKTUACTS    BBTWKBK    FlBUS    HavinQ  COUUO^ 
PaBI'MIH— OUARASTURS. 

1.  The  fact  that  two  partnershipa  hare  a 
commoD  member  will  not  prevent  an  action 
at  law  from  being  maintained  on  notes  execut- 
ed by  iodiTidnal  members  of  one  firm  to  in- 
dtvidoal  members  of  tbe  other,  where  the  com- 
mon member  neither  Joina  in  the  execution 
of  the  notea  nor  has  any  interest  therein. 

2.  Though  the  members  of  a  partnerahip 
may  be  ignorant  of  the  fact  that  one  of  their 
number  is  interested  in  another  firm  at  the 
time  they  enter  into  a  contract  with  such  firm, 
yet,  if  they  know  of  snch  fact  when  they  exe- 
cnte  notes  to  the  members  of  the  other  firm  in 
payment  of  liabilities  aridnx  out  of  the  con- 
tract, they  cannot  rely  on  this  fact  as  a  de- 
fense to  the  notes. 

3.  Guarantors  of  the  nerformance  by  a  part- 
nership of  a  contract  for  the  sale  of  live  stock 
are  released  from  liability  by  their  ignorance 
of  the  fact  that  the  contract  was  negotiated 
by  a  common  member  of  both  the  buying  and 
the  Belling  partnerships,  since  the  risk  of  the 
guarantors  la  increased  by  intrusting  the  per- 
formance of  a  contract  to  one  whose  interest 
Is  equally  with  both  purtiea. 

Appeal  from  district  court,  Utah  eounfy; 
John  W.  Blackburn,  Justice. 

Action  by  Frank  Jungk  and  Ferdinand  J. 
Fabian  against  D.  a  Reed.  O.  W.  Cropper, 
L.  Holbrook,  and  S.  M.  Dugglns  on  promis- 
sory notes.  From  a  judgmrat  In  defend- 
ants* foror,  on  tbe  verdict  of  a  jur7»  and 
from  an  order  orerrullng  theh^  motloo  for  a 
new  trial,  plalntifTs  appeal  Rerersed. 

Bennett,  Marshall  &  Bradley,  for  appel- 
lants. Brown  &  Henderson,  for  respondents. 

ZAXE,  C  J.  TUs'ts  an  appeal  by  the 
plaintiffs  from  an  order  overruling  their 
motion  for  a  new  trial,  and  from  a  Judgment 
against  them  on  tte  verdict  of  the  jury. 
The  action  was  instituted  upon  three  prom- 
issory notes,  aggregating  $7,000.  made  by 
defendants  Reed  and  Cropper,  and  indorsed 
the  other  defendants  before  the  delivery 
to  plaintiffs.  The  makers  Joined  In  one  an- 
swer, and  tbe  indorsera  Joined  in  another. 
In  the  respective  answers,  failure  of  the 
consideration  of  the  notes,  and  fraud  In 
obtaining  them,  were  alleged.  It  was  also 
alleged  that  one  Scott  was  a  partner  of  both 
parties  to  the  contracts  herelnofter  men- 
tioned. It  appears  from  the  evidence  in  the 
record  that  the  defendants  agreed,  in  writ- 
ing, to  deliver  to  plaintiffs.  5,000  sheep  be- 
tween the  1st  and  10th  days  of  July,  1890, 
at  prices  and  places  named,  and  that  one 
Hapgood  and  defendant  Duggms,  at  the  In- 
stance  of  Reed  and  Cropper,  guarantied  its 


performance.  It  also  appears  that  on  the 
19th  day  of  February.  1800,  Cropper  and 
Reed  made  another  contract  In  writing  with 
the  plaintiffs,  for  the  dellvny  of  5,000  other 
sheep,  for  the  price  mentioned,  at  the  same 
places,  between  the  10th  of  July  and  the 
lOth  day  of  August  next  thereafter,  and 
that  the  performance  of  this  contract  was 
guarantied  by  defendants  Holbrook  -and 
Duggins,  and  that  the  plaintiffs  paid  Reed 
and  Cropper  $10,000  on  the  two  contracts. 
It  appears  further  that  a  contract  in  writing 
was  made  -between  phiintUEB  and  one  Scott 
by  which  the  formor  were  to  fundsh  the 
necessaty  funds  for  the  execution  of  the 
contracts  betwem  tiiem  and  Reed  and  Crop- 
per, and  to  attend  to  and  dtopose  of  ttie 
sheep  delivered  on  them;  that  Scott  wsb  to 
purchase  and  rec^ve,  and  deliver  them 
when  sold;  and  that  he  was  to  receive  one- 
third  of  tbe  net  profits.  It  also  appears  that 
the  plaintiffs  were  not  aware  at  the  time 
the  contracts  were  made  that  Scott  was  a 
parbicr  ot  the  defendants,  and  that  the  lat- 
ter did  not  know  of  bis  Interest  with  the 
plnlntlflb,  but  did  know  that  he  was 
plaintiffs*  agent  In  the  purchase  of  cattie; 
and  It  appears  that  Holbrook  or  Duggins 
were  not  aware  at  the  time  tite  contracts 
were  guarantied,  or  later,  wben  th^  bi< 
doraed  the  notes,  that  Scott  was  the  agent 
of  the  plaintiffs,  or  Interested  with  them  in 
the  contracts.  It  does  appear  that  Reed  and 
Cropper  knew  before  Ihey  signed  the  notea 
that  Scott  was  interested  with  plaintiffs  hi 
the  contracts.  It  also  appears  that  Scott 
was  largely  Instrumental  In  securing  the 
contracts,  and  that  he  represented  to  Reed 
and  Cropper  that  he  could  buy  the  sheep 
to  be  dfdlvered  so  that  a  profit  could  be 
realised,  and  that  the  defendants  relied  on 
him  to  make  the  purchases,  the  mon^  be- 
ing furnished  by  them.  When  Reed  and 
Cropper  wished  to  purchase  they  found  the 
pilce  of  sheep  hl^er  than  that  for  which 
they  had  contracted  to  selL  The  defendants 
failed  to  deliver  the  sheep,  and  afterwards, 
in  the  latter  part  of  July.  1890,  the  parties 
to  the  contract  met  to  settle  all  matters  In 
dispute  with  respect  to  the  contracts  and 
their  breaches.  It  appears  from  tlie  evi- 
dence that  the  plaintiffs  had  paid  to  Reed 
and  Cropper  on  their  contracts  $10,000,  and 
tliat  plaintiffs  had  made  contracts  with  oth- 
er parties  to  resell  the  sheep  to  be  ddlvered 
to  them,  and  were  compelled,  in  conse- 
quence of  the  failure  of  Reed  and  Cropper, 
to  buy  other  sheep  at  enhanced  prices,  en- 
tailing a  loss  to  them  of  $6,000,  which  was 
afterwards,  by  ngreeuinnt,  reduced  to  $5,000, 
ao  port  of  which  Scott  paid,  or  undertook 
to  pay.  The  plaintiffs*  claim  against  Crop- 
per and  Reed,  as  agreed  upon,  was  $15,000. 
This  was  made  up  solely  of  the  $10,000 
above  mentioned,  and  the  $5,000  damages. 
It  appears  from  the  evidence  that  Scott  hod 
no  interest  in  this.  $15,000.  The  account 
stood  upon  the  setUement  as  follows: 
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Amounts  due  plalntlflFs: 

Money  advanced  by  Jangk  &  Fabian. .  $10,000 
Agreed  damage  due  Jaa^  &  Fabian 
for  breach  of  .the  two  contracts   &,000 

Total    $15,000 

Amoonts  received  by  plaintiffs: 

Mon^  and  checks  aggregating   $3,062  60 

Sheep   rr,.   1.075  40 

Eliza  Moody  check   1^00  00 

Hapgood  DOte  ....*...«   500  00 

Total   $5,837  90 

Notes  received,  and  still  remaining  unpaid: 

Three  notes  sued  on  in  this  action. .  $7,000  00 

Note  made  by  Scott   600  00 

Note  made  by  D.  a  Reed,  G.  W. 
Cr<n)per,  and  S.  W.  Scott   1,500  00 

Total    $9,100  00 

This  shows  that  the  plaintiffs  received  back 
from  the  defendants  Reed  and  Cropper 
S4,l<^  less  than  they  advanced  to  them.  Tlie 
three  notes  sued  on  were  given  by  Reed  and 
Cropper  for  money  due  the  plaintiffs  from 
them.  No  part  of  it  was  due  Scutt.  This 
the  plaintiffs  and  Scott  and  the  defend- 
ants Reed  and  Croppor  agreed  upon.  The 
notes  were  signed:  "D.  C.  Reed.  Q.  W. 
Cropper."  The  firm  name  is  not  signed,  and 
Scott's  name  does  not  appear.  They  evi- 
dently were  Intended  to  be  the  individufll 
notes  of  the  parties  whose  names  were 
signed  to  them.  An  Individual  note  of  Scott 
to  Heed  and  Cropper  for  $000  was  taken  by 
plaintiffs  in  the  settlement  from  Reed  and 
Cropper.  This  it  appears  the  plaintiffs  re- 
garded as  equal  to  any  profits  tlmt  might  be 
doe  Scott  on  sheep  that  were  delivered  to 
the  value  of  $1,075.40.  In  the  settlement  the 
individual  note  of  Reed  and  Cropper,  In- 
dorsed by  Scott,  for  $1,500,  was  taken  by  the 
plaintiffs.  It  sufficiently  appears  from  the 
evidence  tliat  the  understanding  of  the  par^ 
ties  was  that  the  notes  sued  on  were  the  in- 
divldnal-  promises  of  Reed  and  Cropper  to 
tile  plaintiffs,  and  that  Scott  was  not  respon- 
sible for  them,  and  bad  no  Interest  In  them. 
They  are  not  promises  by  one  firm  to  an- 
other having  a  common  member.  They  are 
simply  promissory  notes  of  Reed  and  Crop- 
per to  Jimgk  and  Fabian,  indorsed  by  Hol- 
bnxA  and  Duggins.  They  were  so  treated 
and  declared  on  by  the  plaintiffs,  and  the 
defendants,  in  falling  to  plead  the  nonjoinder 
of  Scott,  admitted  them  to  be  such.  Refers 
ring  to  the  rule  that  forbids  a  suit  by  one 
firm  against  another  firm,  having  a  partner 
common  to  both.  Bates  says:  "The  principle 
does  not  apply  to  a  note  or  promise  mode 
by  one  firm  to  a  person  who  Is  a  partner  In 
another  firm  having  a  common  member  with 
the  debtor  firm,  but  such  promise  is  enforce- 
able by  the  payee."  2  Bates,  Partn.  §  901. 
Conceding  Scott  was  a  partner  of  Jtmgk  and 
Fabian,  and  also  oi  Reed  and  Cropper,  a 
suit  at  law  may  be  maintained  upon  the 
notes  given  Reed  and  Cropper  indivldn- 
ally  or  Jointly  to  Jnngk  and  Fabian  alone. 
Uoore  ▼.  Oano,  32  Ohio,  801;  Mahan  t.  Sher- 


man, 7  Blftckf.  378;  Morris  T.  ^lletT,  7  How. 
(Miss.)  66;  Herrlott  t.  Kers^,  60  Iowa.  Ill, 
'2S  N.  W.  Rep.  408;  Nattonal  Bank  t.  Bank 
of  Commerce,  94  IlL  271. 

Defendants*  counsel  iaOat  that  the  notes 
Boed  on  were  Toldable  because  plalnttfb  did 
not  make  known  to  ISiem  Scott's  Interest 
with  the  plaintlfto  In  the  pn^ts  of  the  con- 
tracts, and  because  they  were  ignorant  of  It 
at  the  time  tlw  ctmtracts  were  made.  It  is 
not  enon^  that  the  defendants  were  igno- 
rant of  the  fiict  at  llie  time  of  making  the 
contracts.  If  tiiey  knew  of  it  at  the  time  of 
making  the  notes  they  coviH  not  rely  on  the 
fact  as  a  defense  to  them;  and,  though  Reed 
and  Cropper  were  ignorant  of  such  Interest, 
they  could  not  set  It  up  as  a  defense,  so  far  as 
the  action  was  for  money  received  from  plain- 
tiffs, and  not  rettu*ned  or  credited.  The  evi- 
dence shows  that  Reed  and  Cropper  knew 
of  Scott's  Interest  with  the  plaintiffs  In  the 
profits  at  the  time  the  notes  were  executed. 
As  to  Holbrook  and  Duggins  tlfe  case  Is  dif- 
ferent. The  Jtuy  were  authorized  to  find 
from  the  evidence  that  they  were,  at  the 
time  the  notes  were  indorsed,  ignorant  of 
Scott's  Interest  with  the  plaintiffs.  The  in- 
dorsement of  the  notes  by  Holbrook  and 
Duggins  was,  in  effect,  a  continuation  of 
their  undertaking  as  guarantors  of  the  c<m- 
tracts  by  tlie  other  def aidants  to  deliver  tlie 
sheep. 

Tills  brings  us  to  the  question,  was  the 
fact  of  Scott's  interest  with  the  plaintiffs  In 
the  profits  of  the  contracts  material,  and  did 
its  existence  increase  the  risk  of  the  sureties? 
They  had  a  right  to  prestmie  that  the  con- 
tract which  they  undertook  Reed  and  Crop- 
per should  perform  had  been  negotiated  by 
parties  interested  in  obtaining  the  highest 
pilce  obtalaable  by  fair  means.  If  not  nego- 
tiated by  such  a  person  or  persons.  It  was 
important  that  they  should  know  It  And 
they  had  a  right  to  expect  that  the  parties 
whom  they  undertook  should  perform  tbe 
contracts  would  be  Interested  In  executing 
them,  not  only  so  as  to  prevent  loss,  but  so 
OS  to  obtain  a  profit;  that  such  performance 
would  not  be  left  to  a  man  whose  Interest 
would  be  equal  with  the  seller  and  the  pur- 
chaser. And  If  they  were  to  be  performed 
by  a  man  actuated  by  snch  motives,  that  was 
a  material  and  Important  fact  for  such  sure- 
ties to  know.  The  risk  of  the  guarantors 
would  be  Increased  by  intrusting  the  per- 
formance of  the  contract  to  a  party  whose 
interest  would  be  equally  with  both  parties. 
Human  motives  prompt  human  actions,  and 
among  the  strongest  is  self-interest.  "Any 
concealment  of  material  f^ts,  or  any  ex- 
press or  Implied  misrepresentatltm  of  such 
facts,  or  any  undue  advantage  taken  of  tbe 
sure^  by  the  creditor,  eiflier  by  surprise,  or 
by  withholding  proper  information,  will  un- 
doubtedly furnish  a  snlftcleiit  ground  to  in- 
validate the  contract**  1  Story,  Bq.  Jnr.  334. 
It  follows  that  tbe  evidence  authorized  a 
verdict  for  ttie  defendants  H<dbrook  and 
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I>ugglns,  and  required  a  rerdlct  against  the 
d^endants  Iteed  and  Cropper.  There  is  no 
rule  of  law  that  will  permit  the  latter  to  re- 
tain the  $4,162  paid  them  by  the  plaintiffs, 
and  which  the  evidrace  shows  they  have 
not  paid  back,  or  received  credit  for.  Nor 
will  the  law  authorize  them  to  avoid  the 
notes  sued  on  because  Scott  was  Interested 
with  the  plaintiffs  In  the  profits  of  the  con- 
tracts, if  any  should  be  realized,  because 
the  evidence  dearly  establishes  that  they 
knew  of  sudi  interest  when  they  signed  the 
notes.  Under  section  3340,  2  Comp.  Laws 
Utah  1888,  a  verdict  might  have  been  found, 
and  a  judgment  entered,  against  the  makers 
of  the  notes,  and  for  the  othCT  two  defaid- 
ants.  A  verdict  for  the  makers  of  the  notes 
was  BO  clearly  wrong  as  to  authorize  the  In- 
ference ttiat  the  Jury  was  mistaken  as  to 
facts,  or  misled  by  the  charge  of  the  court. 

The  plaintiffs  assign  as  error  a  paragraph 
of  the  charge  of  the  court,  as  follows:  '"If, 
at  the  time  these  contracts  were  made,  Scott 
was  a  partner  on  both  sides,  the  contracts 
were  void,  unless  It  was  fully  known  by  aC 
the  partners,  and  these  sureties  would  not  be 
liable  on  the  contracts  they  Indorsed  unless 
they  knew,  also,  that  Scott  was  a  partner  on 
both  sides."  WhUe  the  cwitracts  might  have 
been  voidable  as  to  the  makers  and  guaran- 
tors If  they  did  not  know  of  sucb  partner- 
ship, they  were  not  void,  and  if  the  makers 
or  guarantors,  after  th^  learned  the  fact, 
executed  the  notes  in  settlemoit  ot  the  dam- 
ages claimed  by  the  plolntllEB,  that  would 
be  a  waiver  of  the  ri^t  to  avoid  them.  It 
would  be  a  ratiflcatlon  ot  fhenu 

While  other  portions  of  the  duurge  may 
have  been  misleading  to  the  Jury,  we  do  not 
deem  It  necessary  to  cmalder  this  record 
farther,  as  we  are  deoriy  of  the  opinion  that 
the  Judgment  of  the  court  bdow  must  be 
reTM«ed.  and  a  new  trial  granted,  for  the 
reasons  pointed  oat  The  Judgment  Is  re- 
versed, and  the  court  below  Is  directed  to 
grant  a  new  trial. 

MmBB  and  BARTGH,  33.,  concnr. 


ti  Utah,  70) 

MORRISON  et  al.  v.  CARBY-IiOMBARD 
CO. 

(Supreme  Court  of  Utah.  June  6,  1893.) 
W&CHA.s'ics'  LiEss  — Subcontractor— Priorities. 

1.  Sess.  Laws  1800.  p.  '25,  c.  30.  fi  1, 
ureates  a  lien  in  favor  of  a  eontraetor  erecting 
s  baildinK  on  land  under  a  contract  with  the 
owner,  to  the  extent  of  the  interest  of  such 
owner  thereto  "at  the  time  of  the  commence- 
ment of  the  work  and  the  fumtshinf;  of  mate- 
ria!.'* Section  2  gives  a  "Illte  Hen"  to  Bubcon- 
tractora  doing  worfa  or  fnmiahing  material  un- 
der a  contract  with  the  principal  contractor, 
and  section  19  provides  that  all  such  liena 
shall  relate  back  to  the  commencement  of  the 
work  or  the  forDishing  of  materials."  HeW, 
that  the  lien  of  the  subcontractor  attaches  on 
the  date  of  the  furnishing  of  the  first  material, 
And  not  on  the  date  of  filing  for  record  the 
lieu  notice  required  by  section  10;  and  that. 


therefore,  the  subcontractor  who  first  furnishes 
material  Is  entitled  to  priority  over  the  other 
subcontractors,  though  they  may  Iiave  first 
filed  their  lien  notices, 

2.  Section  12,  which  provides  that,  before 
or  after  beginning  work  or  furnishing  material, 
any  subcontractor  "may"  file  a  notice  of  inten- 
tion to  hold  and  claim  a  lien,  and  that  the  lien 
shall  attach  from  the  time  he  files  such  notice, 
is  permissive  merely;  and  the  failure  of  a  sub- 
contractor to  avail  himself  of  the  proriskm  of 
this  section  does  not  intwfere  vilh  bis  Hen, 
which  attaches  when  he  commences  to  do  the 
work  and  famish  the  material. 

Appeal  from  district  court,  Salt  L^e 
county;  0.  S.  Zane,  Justice. 

Action  by  Morrison,  Merrill  &  Co.  and 
Spencer.  Bywater  &  Ca  against  the  Carey- 
Lombard  Company  to  determine  the  priority 
of  the  parties  In  the  division  of  a  certain 
fund  on  which  all  had  a  Ilea  as  anbeon- 
tractors.  From  a  decree  In  defendant's 
favor,  plaintiffs  appeal.  Affirmed. 

F.  B.  Stephou  and  Baldwin  &  Tatliock.  for 
appellants.  Bowman  &  Zlpf,  tor  respondent 

BARTCH,  J.  The  owner  of  a  lot  in  Salt 
Lake  City  made  a  contract  with  a  builder  to 
erect  a  residence  tbjereon,  and  the  appellants 
and  respondent  were  all  subcontractors  In 
the  first  degree  under  the  principal  con- 
tractor. They  all  furnished  material  for  use 
In  the  erection  of  the  building,  and,  upon  the 
principal  contractor's  failuoe  to  pay  In  full 
therefor,  filed  notices  of  mechanic's  Hen 
against  the  property.  Suit  was  brought  by 
these  parties,  and  the  cause  was  tried  In 
the  third  district  court  on  an  agreed  state- 
ment of  focta.  On  an  accounting  between 
tbe  owner  of  the  property  and  the  princi- 
pal contractor  It  was  ascertained  that  there 
was  due  the  contractor  the  sum  of  $2,200, 
and  by  agreement  of  the  appellants  and 
respondent  the  owner's  property  was  re- 
leased of  the  Uena  upon  his  payment  of  that 
sum  Into  court  The  property  of  the  owner 
having  been  reteased,  the  principal  question 
to  be  determined  Is  the  right  of  priority  to 
the  fund  paid  Into  court  as  between  the  sub- 
contractors. Tbe  facts  agreed  upon  between 
the  several  parties,  subcontractors,  ore,  In 
substance,  that  tbe  unounts  due  from  the 
principal  contractor  to  Spencer,  Bywater  & 
Co.  is  $442.80,  to  Morrison,  Merrill  &  Co., 
$200,  and  to  the  Carey-Lombard  Company, 
$4,306;  that  the  several  parties  filed  and 
had  recorded  against  the  property  me- 
chanics* liens,  raipectlTiBly,  December  22, 
1890,  November  15,  1890,  and  September  17, 
1891;  that  the  same  parties  commenced  to 
furnish  materials,  respectively,  on  July  1, 
1890,  July  15,  1800,  and  on  May  5.  1890; 
that  they  are  subcontractors  of  the  first  de- 
gree; and  that  all  the  liens  were- filed  for 
record  within  40  days  from  the  date  of 
furnishing  the  last  material.  Upon  this  state- 
ment of  facts  the  trial  court  entered  judg- 
ment against  the  principal  contractor  for 
the  aeverat  amounts  above  stated  and  in 
favor  of  the  subcontractors,  and,  as  to  the 
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sum  paid  Into  coort,  entered  jndgmoit  In 
favor  of  the  Carey-Lombard  Company. 
From  tbia  Jn^ment  the  appellants  appealed 
to  this  court 

The  sole  qnesttim  raised  Is  as  to  wbeQier 
the  lien  of  each  of  the  several  cWmants 
attaches  on  the  date  of  filing  the  notice  for 
record,  or  whether  it  attaches  on  the  date 
of  furnishing  the  first  mateilaL  Section  1 
<»r  the  act  approved  March  12,  1890,  (Sess. 
Laws  Utah  1880,  pw  26,  e.  30,)  provides  "that 
irtioever  shall  do  work  or  furnish  mateiials 
contract,  express  or  Implied,  with  the 
owner  of  any  land,  to  any  amonnt,  for  the 
constrnctlon,  enlargement,  altnatlon,  or  re- 
pair of  any  building  or  other  structure  npon 
such  land,  or  In  making  any  other  Iniprove- 
ments,  or  In  doing  any  oth<»r  work  upon 
such  land,  as  stated  In  the  following  sectliinft, 
shall  have  a  lien  upon  such  land,  building, 
structure,  and  other  Improvement  for  the 
amount  and  value  of  the  work  so  done,  or 
materials  so  furnished,  to  the  extent  of  the 
Interest  or  claim  of  such  owner  thereto  at 
the  time  of  the  commencement  to  do  such 
work  or  to  furnish  such  materials.  Said  lien 
Shan  likewise  attach  to  another  or  greater 
Interest  in  any  of  snch  property  acquired  by 
such  owner  at  any  time  subsequent  to  snch 
commencement  to  do  work  or  to  furnish 
materials,  and  before  the  establishment  of 
said  lien  by  process  of  law,"  etc.  From  this 
section  It  would  appear  that  the  legislature 
Intended  to  limit  the  lien  to  snch  persons  as 
had  either  express  or  implied  contracts  with 
the  owner  of  the  land,  and  that  such  persons 
should  have  a  lien  for  such  materials  or  work 
to  the  extent  of  the  owner's  Interest  or 
claim  In  the  property  "at  the  time  of  the 
commencement  to  do  such  work  or  furnish 
such  materials,"  and  such  lien  Is  extended 
to  any  other  or  greater  Interest  which  the 
owner  may  acquire  In  the  property  there- 
after, and  before  the  Hen  is  established  by 
process  of  law.  This  la  an  eiprpss  provi^on 
for  such  a  lien  for  those  who  have  a  con- 
tract directly  with  the  owner  of  the  land, 
and  Is  binding  upon  him,  and  defines  what 
Interest  is  subject  to  the  lien;  so  that,  after 
the  contractor  commences  to  perform  his 
contract,  the  owner  cannot  convey  his  land 
free  from  the  Incumbrance,  nor  can  he  im- 
pose any  other  burdens  upon  It  to  in  any 
manner  affect  the  lien.  From  the  day  tbe 
contractor  commences  to  wor*  or  furnish 
material  it  Is  notice  to  all  persons  there- 
after contracting  with  the  owner  that  the 
property  is  burdened  with  a  lien,  and,  if 
there  were  no  further  enactment,  then  there 
could  be  no  question  about  the  notice 
or  the  time  of  the  attachment  of  the  lien, 
nor  of  the  persons  entitled  thereto.  But 
section  2  of  the  same  act  provides:  "Who- 
ever shall  do  work  or  furnish  materials  by 
contract,  express^  or  Implied,  with  the  priu- 
<dpal  contractor  mentioned  in  the  preceding 
section  to  any  amount,  for  any  of  tbe  pur- 
poses mentloBed  in  the  preceding  section, 


shall  be  deemed  a  subcontractor  in  the  first 
degree,  and  shall  have  a  Uen  npon  any  and 
all  such  property.  In  like  manner  as  sold 
contractor."  This  is  a  provision  for  the  sub- 
contractor, and  It  defines  his  status  to  be 
precisely  the  same  as  that  of  the  contractor 
mentioned  In  the  first  section.  The  ap- 
pellants and  reepond^t  herein  are  subcon- 
tractors of  the  first  degree,  and  their  rights 
are  subject  to  the  provltdons  of  this  section. 
The  next  section  provides  for  subcontractors 
In  the  second  degree,  and  then  follow  other 
sections,  which  define  the  classes  of  pix^ 
erty  which  are  subject  to  hen,  and  the  per- 
sons who  may  avail  themselves  of  the  law 
In  regard  to  liens.  Then  follows  section  10^ 
which  provides:  "Any  party  claiming  a 
Uen  shall  file  In  the  office  of  the  recorder  ot 
the  county  wherein  said  land  Is  sitaated  a 
statement  containing— First,  a  notice  of  In- 
tention to  hold  and  claim  a  Uen;  second,  a 
description  of  the  property  to  be  charged 
therewith;  tlilrd.  an  abstract  of  Indebted- 
ness, showing  the  whole  amount  of  debt, 
the  whole  amotmt  of  cnedlt,  and  the  balance 
due  or  to  become  due  to  the  claimant,  which 
abstract  of  indebtedness  shall  be  verified." 
etc.  Every  person  claiming  a  Uen  must  file 
the  statement  as  provided  In  this  section. 
This  Is  Indispensable  to  preserve  the  ]km 
provided  for  In  the  preceding  sections,  and 
section  11  provides  that  this  statement  shall 
be  filed  within  60  days  In  case  of  the  prin- 
cipal contractor,  and  within  40  days  in  case 
of  a  subcontractor  in  dther  degree,  "afber 
the  time  when  the  lost  work  shall  have 
been  done  or  the  last  material  shall  have 
been  furnished."  It  is  evident  that  the  filing 
of  the  statement  does  not  create  the  Hen, 
for  the  language  of  the  statute  Is,  "Any 
party  claiming  a  lien  shaU  file."  etc.,  but 
simply  holds  it  or  keeps  It  In  force  for  the 
time  of  one  year,  as  provided  In  section  21 
of  the  same  act,  so  as  to  give  the  claimant 
an  opportunity  to  enforce  the  same  by  pro- 
cess of  law.  It  follows  that  when  the  prin- 
cipal contractor,  or  a  subcontractor  In  either 
degree,  has  done  work  or  furnished  material, 
and  then  filed  the  statement  provided  for  In 
section  10  In  the  manner  provided  In  section 
11,  his  Uen  Is  complete,  and  superior  to  every 
incumbrance  with  which  the  property  may 
have  been  burdened  subsequent  to  the  date 
of  commencing  to  do  such  worii  or  to 
furnish  such  material,  and  may  be  enforced 
within  the  time  above  mentioned. 

Counsel  for  appellants  contend  that  such 
Hon  does  not  attach  until  the  date  of  filing 
tbe  statement  and  notice,  and  that.  In  order 
for  the  Uen  to  attach  at  the  time  of  com- 
mencing to  do  work  or  to  furnish  material, 
It  is  necessary  for  the  claimant  to  file  a 
statement  as  provided  In  section  12,  which 
reads  as  follows:  "Any  subcontractor  of 
either  dcKree  who  shaU  Intend  to  do  work 
or  to  furnish  material  for  which  such  lien 
is  given,  may  file  In  the  office  of  the  record- 
er of  snch  county  wherein  said  land  Is  sltn- 
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ated  a  statement  containing— First,  a  notice 
of  inteotiou  to  hold  and  claim  a  Uen;  sec- 
ond, a  description  of  the  property  to  be 
cliarged  therewith ;  third,  the  probabl  e 
value  of  the  work  to  be  done,  and  the  prob- 
able value  of  the  materials  to  be  furnished, 
as  near  as  may  be.  Said  statement  may  be 
filed  before  he  begins  to  do  such  work  or 
to  fumlBh  such  materials.  Likewise  be  may 
file  such  statem^t  at  any  time  after  he  be- 
gins to  do  such  work  or  to  famish  such  ma- 
terials, and  before  the  completloii  of  his 
uttdertakii^  under  the  contract  From  the 
time  be  shall  have  filed  sodb  statemoit  be 
shall  hare  a  lien  for  snoh  work  thereafter 
done  by  bim,  or  for  such  materials  there- 
after furnished  by  him,  not  exceeding  the 
Bom  stated  as  the  probable  value  thereof. 
In  case  any  such  party  claiming  a  lien  shall 
have  done  work  or  furnished  materials  be- 
fore tbe  filing  of  such  statement,  he  nuy 
include  In  svuA  stataneat  a  statonent  of 
the  value,  or  probable  valuer  of  tbe  work 
already  done  and  materials  funrishcd,  as 
near  as  may  be,  for  whldi  said  last-named 
values,  to  tbe  extent  of  tbe  sum  mentioned, 
said  Iten  ^laU  likewise  attach,"  etc.  This 
aectiffli  is  limited  to  subcontracttm  In  either 
degree,  and  Edmply  proTldra  an  additional 
safeguard  if  tbey  choose  to  avail  themselves 
of  It.  If  a  person  eaters  Into  a  contract 
-with  a  contractor  of  a  hIgSier  degrae  to  do 
work  or  to  fornix  materials,  and  does  not 
engage  to  enter  upon  the  performance  of  it 
tmtil  at  some  future  day,  he  may  file  this 
statement,  and  from  the  time  he  does  file 
tt  "be  shall  have  a  Uen  for  such  worlc  there- 
after done  or  for  such  materials  thereafter 
furnished  by  him,  not  exceeding  the  sum 
stated  as  the  probable  value  thereof."  The 
effect  of  this  is  to  protect  him  against,  and 
to  give  him  priori^  over,  any  other  subcon- 
tractors who  might  commence  to  do  work 
or  to  furnish  materials  between  the  date  of 
Us  making  the  contract  and  tbe  date  of  his 
entering  upon  the  performance  of  it,  and 
no  lien  can  attach  in  favor  of  any  claimant 
until  be  flies  this  statement  or  begins  to 
work  or  to  furnish  materials.  Counsel  for 
appellant  contend  that  the  word  "may,"  in 
the  expression  **may  file  In  the  office,"  etc., 
should  be  construed  "shall."  If  this  theory 
were  correct,  then  the  eCfect  would  be  that 
no  lien  of  a  subcontractor  would  attach  until 
the  statement  provided  for  In  this  section 
were  filed.  This  might,  and  in  many  cases 
doubtless  would,  render  nugatory  the  pro- 
vision In  the  first  section  of  the  act  that 
the  claimant  shall  have  a  Uen  "to  the  ex- 
tent of  the  Interest  or  claim  of  such  owner 
.thereto  at  the  time  of  the  commencement 
to  do  such  work  or  to  furnish  such  materi- 
als." in,  so  far  as  subcontractors  are  con- 
cerned, and  would  place  them  In  a  less  fa- 
vorable position  than  the  principal  contract- 
or, whose  rights  are  not  disturbed  by  section 
12.  Under  such  an  interpretation  the  owner 
might  at  any  time  before  the  flUng  of  the 


statement  convey  or  mortgage  or  otherwise 
incumber  the  interest  which  he  had  in  the 
property  at  the  time  such  contractor  com- 
menced to  perform  his  contract  This  would 
also  be  In  derogation  of  the  provision  of  set?- 
tion  2,  and  would  render  the  provisions  or 
the  first  two  sections  repngnant  to  those  of 
section  12,  giving  no  effect  to  tbe  former, 
which  would  be  contrary  to  tbe  rule  of  con- 
struction, that;  where  an  act  is  susceptible 
of  two  constructions,  and  one  gives  effect  to 
aU  its  provisions  and  tbe  other  does  not, 
the  one  giving  effect  should  be  adopted. 

It  Is  evident,  from  a  careful  condderatlon 
of  tbe  law  in  question,  that  the  legislature 
intended  to  augment,  rather  than  abridge, 
the  rights  of  the,  laborer.  The  conclusion  la 
that  the  word  "may"  was  used  Iq  Its  or^ 
dinary  sense,  and  that  the  provision  of  seo 
tlon  12  Is  permissive,  and  not  mandatory. 
The  claimant  may  avail  himself  of  it  or  not, 
as  he  diooses.  If  he  does  not,  it  wiQ  tn  no 
way  inteirfere  with  his  Uest,  wbtch  attaches 
whrai  he  commences  to  do  work  or  to  fniw 
nlsh  material.  If  he  does  file  tbe  state- 
ment, be  is  Umlted  in  his  recoreiy  to  tbe 
sum  specified  Uiereln.  Tbe  last  sentence  in 
sectiou  12,  above  quoted,  to  tbe  effect  that 
the  subcontractor  may  file  the  statement  at 
any  time  after  be  has  done  work  or  fur- 
idsbed  materials.  Is  also  pennisdre,  and  tlie 
claimant  may  avail  Wtwoif  of  It  or  not, 
at  his  pleasure.  Tbe  Intent  of  tbe  legisla- 
ture becomes  more  apparent  by  an  examina- 
tion of  section  19  of  tbe  same  act,  whlcb 
reads  as  follows:  "AU  such  Uens  shall  re- 
late back  to  tbe  time  of  the  conmiwoanent 
to  do  work  or  to  furnish  materials,  and 
shall  have  priority  over  any  and  every  Uen 
or  incumbrance  subsequently  intervening,  or 
which  may  have  been  created  prior  thereto, 
but  which  was  not  then  recorded,  and  of 
which  the  Uenor  under  this  act  had  no 
notice.  Nothing  herein  contained  sliaU  be 
construed  aa  impairing  any  valid  Incum- 
brance upon  any  such  land  duly  made  and 
recorded  before  sucli  work  was  commenced, 
or  the  first  of  such  materials  were  furnished," 
etc.  This  section  provides  In  express  terms 
tlmt  aU  such  Uens  shaU  attach  at  tbe  time 
the  performance  of  the  contract  commenced; 
and  again  It  provides  that  valid  Incum- 
brances upon  such  land,  made  and  recorded 
before  that  time,  shall  not  be  Impaired, 
thus  clearly  Indicating  that  no  act  which  the 
owner  may  thereafter  do  shaU  injuriously 
atfect  the  Uen  of  the  claimant  on  the  proi>- 
erty.  Those  above  mentioned  appear  to  be 
aU  the  sections  which  are  material  to  the  de- 
termination of  the '  question  raised  In  this 
case.  While  casual  reading  may  develop 
some  doubt  as  to  the  effect  which  ought 
to  be  given  to  their  several  provisions,  yet 
more  doUberate  consideration  has  a  tendency 
to  point  out  the  real  intention  of  the  legis- 
lature In  enacting  this  law.  Such  Intention 
cannot  be  ascertained  by  a  consideration  of 
tbe  several  sections  separately.  The  whole 
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act  rnoBt  be  constraed  together,  and,  If  pos- 
sible, effect  be  given  to  every  part  of  It 
It  la  .evident  trvm  a  deliberate  conridera- 
tlon  of  tlie  whole  act  that  the  le^lature 
Intended  to  hare  the  lien  of  aubcontractors 
attach  on  the  date  of  'their  commencing  to 
do  work  or  to  furnish  materials.  The  own- 
er must  be  presumed  to  observe  the  presence 
of  the  subcontractors  and  others  on  his  prop- 
erty when  they  commence  to  labor  or  to 
furnish  materials.  The  law  requires  him  to 
recognize  their  claim  In  the  order  of  the 
priority  of  Uieir  liens,  and  he  cannot  treat 
any  payment  made  to  the  principal  contract- 
or, after  work  has  be^  cmnmenced  or  ma- 
terials furnished  by  subcontractors,  as  an 
offset  to  the  claims  of  the  Uenors.  He  may 
make  such  payment  without  their  consent, 
but  it  will  be  at  his  peril.  After  the  work 
is  completed  or  the  materials  are  furnished 
the  lien  may  be  lost  by  a  faflnre  to  file  the 
statement  provided  la  section  10  within  the 
time  allowed  in  sectiou  11,  or  by  a  failure  to 
foreclose  within  the  time  as  limited  In  this 
act;  but,  unless  there  Is  such  failure,  or 
a  payment  of  the  claim,  the  property  will 
be  burdened  with  the  lien,  subject  to  prior 
incumbrances  with  which  the  property  was 
burdened  when  the  performance  of  the  con- 
tract was  commenced,  or  when  the  state- 
ment under  section  12  was  filed.  Phil.  Mech. 
IJens,  SS  22S,  228;  Teahen  v.  Nelson,  ti 
Utah,  303,  23  Pac.  Rep.  764;  MeUor  v.  Val- 
entine, 3  Colo.  255;  Monroe  v.  West,  12 
Iowa,  119;  Tritch  v.  Norton,  10  Colo.  337, 
IS  Pac.  Rep.  680.  In  this  case  the  liens 
were  abandoned  by  agreement  of  tlie  par- 
ties, so  far  as  the  owner  of  the  property 
was  concerned,  upon  his  paying  into  conrt 
the  sum  found  to  be  due  from  him  to  the 
principal  contractor.  Neither  of  the  parties 
had  filed  a  statement  under  section  12,  but 
each  of  them  had  filed  one  under  section 
10.  We  think  the  trial  court  correctly  de- 
cided that  the  Carey -Ix>mbard  Company, 
who  first  entered  upon  the  performance  of 
Its  contract,  had  a  superior  lien,  and  was 
entitled  to  have  the  money  so  paid  into 
court  applied  towards  the  payment  of  its 
dabn.  The  judgment  Is  affirmed. 

MINEB,  3^  omcnn  in  the  result 


(9  Utab,  86) 

NATIONAL  BANK  OF  THE  REPUBUO  v. 

HAPGOOD  et  al. 
(Supreme  Court  of  Utah.    June  6,  1S03.) 
PaetiB9  —  Travrfer  op  Intehest  Pesdino  Suit. 

UndOT  2  Comp.  Ijiws,  8  3187,  which  pro- 
Tidefl  that  in  the  case  of  aoy  transfer  of  inter- 
est the  action  or  proceedint;  may  be  continued 
in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  In  the  action  or  proceed- 
ing;, an  action  to  foreclose  a  mortfrage  may  be 
continued  in  the  name  of  the  original  plaintiff 
for  the  benefit  of  the  indorsee  of  the  mortgage 
note,  who  paid  It  to  plaintiff  daring  the  pend- 
ency of  the  action. 

v.33p.no.4— 16 


Appeal  from  district  court,  Salt  Lake  coun- 
ty; C.  8.  Zone,  Justice. 

Action  by  the  National  Bank  of  the  Repub* 
lie  against  H.  F.  Hapgood,  .Tames  Thomjh 
son,  Mary  L.  Christian,  and  Theodore  Bur* 
mester  for  the  foreclosure  of  a  mortgage^ 
From  a  Judgmont  in  plalnticrs  favor*  de- 
fendant Hapgoou  wpeals.  Affirmed. 

Hoge  &  Burmester  and  Arthur  Brown, 
for  appellant  }.  G.  Sutherland,  for  re- 
spondoit 

BARTCH,  J.  This  la  an  action  to  tore* 
close  a  mortgage  given  to  secure  a  note  lor 
^1,000.  The  note  was  given  by  defendant 
Hapgood  to  defendant  Thompson.  Thomp- 
son assigned  the  note  to  defendant  Christian, 
who  assigned  it  to  plaintUf.  Thompson  and 
Christian  guarantied  payment.  After  this 
suit  was  commenced.  Christian  paid  the  note 
to  plaintiff,  and  this  action  was  continued  in 
the  name  of  pialntifl  for  the  benefit  of  de- 
fendant Christian.  A  decree  of  foreclosure 
was  made,  and  the  mortgaged  premises  or- 
dered sold.  Defendant  Burmester  was  a 
purchaser  subject  io  the  mortgage.  De- 
fendant Hapgood  appeals  from  the  judg- 
ment 

The  only  question  presented  by  this  appeal 
Is  whether,  after  defendant  Christian  paid 
the  debt  to  plaintiff,  it  could  prosecute  the 
action  to  Judgment  for  her  benefit.  Section 
31U7  of  the  Compiled  Laws  of  Utah  (volume 
2,  p.  233)  Is  as.  follows:  "An  action  or  pro- 
ceeding does  not  abate  by  the  death  or  any 
disability  of  a  party,  or  by  the  transfer  of 
any  Interest  therein,  if  the  cause  of  action  or 
proceeding  survive  or  continue.  *  •  •  In 
the  case  of  any  transfer  of  interest,  the  ac- 
tion or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  tue  court  may 
allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  la  the  action  or 
proceeding."  This  section  corresponds  to 
section  383  of  the  California  Code.  This 
section  of  the  California  Code  has  been  con- 
strued by  the  supreme  court  of  that  state 
in  cases  similar  to  the  one  at  l>ar.  See  Ma>- 
tick  V.  Thorp,  29  Cal.  440,  which  was  an  ac- 
tion concerning  real  estate,  and  the  title 
was  transferred  pending  suit;  yet  a  re- 
covery was  permitted  to  stand  in  the  name 
of  the  vendor  for  tht-  benefit  of  his  vendee. 
In  the  case  of  Jtfoss  v.  Shear.  30  CaL  468, 
the  same  court  held  that  this  section  of  the 
Catlfomia  Code  not  only  allowed  a  recovery 
of  the  land  sued  for  In  the  name  of  the 
original  plaintiff,  hot  also  permitted  a  re- 
covery of  rents  and  profits  after  the  sale, 
and  up  to  the  day  of  trial.  This  latter 
wotdd  appear  to  be  a  much  more  doubtful 
case  than  the  one  at  bar.  To  the  same  ef- 
fect are  the  cases  of  Hestres  v.  Brennan,  87 
OaL  385,  and  O'Neil  v.  Dougherty,  46  CaL 
57a  We  adopted  this  aecUon  of  the  Galifoi^ 
nia  Code  after  the  construction  g^ven  In  the 
above  coses  had  been  made.  We  are  In- 
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clined  "to  follow  this  construction.  There  la 
no  error  In  the  record,  and  the  judgment  Is 
ufflrmed,  with  costs  to  reqptmdenC 

MINER,  J.,  concurs. 


a  trtah,  101) 

HARRIS  y.  CHIPMAN. 
(Supreme  Court  of  Utah.  June  5.  1893.) 

ADHINISTRATIUK—BoND— PaILUBB  to  OlTB — Eti- 

DBBCK— Estoppel. 

1.  ETldeoce  of  the  clerk  of  prohate  that  be 
had  been  unable  to  fmd  In  bis  office  any  bond 
relating  to  the  administratioQ  of  an  estate  15 
years  before,  and  that  he  did  not  know  whether 
any  such  bond  had  beeo  filed,  aa  at  that  early 
day  no  papers  were  recorded,  and  attorneys  fre- 
quently took  out  and  k^t  such  papers  for 
months,  does  not  show  conclusively  that  no 
bond  was  given. 

2.  The  fact  that  an  administratrix  failed 
to  give  bond,  or  that  the  letters  of  administra- 
tion were  not  nnder  seal,  would  not  necessarily 
avoid  the  letters,  but  make  them  T^dable  only, 
to  be  corrected  on  appeal. 

3.  A  purchaser  who  declines  to  take  land 
meqnired  by  the  seller  tbrongh  mesne  convey- 
ances from  an  administratrix  solely  because  the 
admlniatratrix  had  failed  to  give  bond,  thus 
rendering  the  title  defective,  cannot,  after  liti- 
gation has  been  begun,  change  his  gronnd,  so 
as  to  object  also  to  the  letters,— that  they  were 
not  under  seal. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; C.  8.  Zone,  Justice. 

Action  b7  Hyman  Harris  against  Richard 
Chlpman.  Judgmrait  tot  defendant  Plaln- 
ttfC  appeals.  Affirmed. 

Frank  Pierce,  for  appellant.  Bennett,  Mar- 
diall  &  Bradley,  for  respondent 

MINEB,  J.  The  ^alntlff  alleges  ttiat  oa 
the  17th  day  of  Jrne,  1890,  the  parties  hereto 
entered  Into  a  written  contract  whereby  It 
was  agreed  that  the  defendant  should  sell 
to  the  plaintiff,  and  plaintiff  should  buy  of 
defendant  a  certain  piece  of  property  in 
Bait  Lake  CSty  for  the  ccmslderatlon  of 
$530.  property  was  to  be  couTeyed 
on  or  before  July  17,  1890,  and  the  title  was 
to  be  good  and  marketable.  Seven  hundred 
dollars  was  paid  down.  That  the  defendant 
foiled  to  furnish  a  good  and  marketable 
title,  as  agreed,  and  this  action  Is  brought  to 
recover  back  the  $700  paid  for  the  use  of 
the  plaintiff.  The  rrapondent  denied  the  al- 
legations in  the  complaint,  and  claimed,  the 
title  was  good  and  marketable;  that  he  ten- 
dered a  good  and  sufficient  warranty  deed, 
with  full  abstract  of  titie,  as  agreed.  The 
court  found  the  issues  for  the  defendant, 
for  which  same  plaintiff  appeals  from  an 
order  denying  him  a  new  trial. 

The  proof  shows  that,  In  1873,  Robert 
Wright  owned  the  property,  and  died  In  1874, 
leaving  Elsie  Wright,  his  widow  and  heir, 
and  two  minor  cbitdron,  both  of  whom  died 
in  1874.  That  the  widow  remained  In  pos- 
session until  1879,  when  she  conveyed  it  to 
Joseph  Sowden,  and  he,  through  his  grantors, 
conveyed  it  to  defendant  No  (me  disputed 


her  right  Robert  Wright  left  no  debts,  and 
the  funeral  expenses  and  expenses  of  ad- 
ministration are'  all  paid.  That  in  Septem- 
ber, 1877,  the  probate  court  made  an  order 
setting  aside  said  property  for  sole  use  and 
benefit  of  Elsie  Wright  And  evidence  was 
Introduced  tending  to  show  that  defendant 
made  tender  of  deed,  and  complied  with  his 
agreement.  The  plaintiff  contends  that  In 
the  setUement  of  the  estate  of  Robert 
Wright,  In  1877,  the  order  of  the  court  ap- 
pointing Elsie  Wright  administratrix  of  said 
estate,  the  clause  in  the  blank  requiring  a 
bond  to  be  ^ven  was  erased,  as  appears  by 
the  flies  in  the  office,  and  claims  no  bond  was 
given  by  the  administratrix  as  required  by 
law.  The  clerk  of  the  probate  court  testi- 
fied that  he  was  unable  to  find  any  bond 
among  Uie  files;  that  at  this  early  date  none 
of  the  papers  In  the  probate  court  were  re- 
corded, and  he  could  not  say  whether  a  bond 
was  filed  or  not;  that  such  papers  were  fre- 
quently taken  out  and  kept  by  attorneys  for 
months;  that  It  was  the  custom  of  the  office 
to  keep  the  original  letters  in  the  flies,  and 
give  certified  coplea  to  sdmbUstrators.  A 
copy  of  the  lettera  of  adndnistratlon  was  in 
evidence,  but  had  no  seal  attached,  and  other 
files  were  also  In  evidence.  Under  this  state 
of  facts  the  probate  court  proceeded  to  ad- 
nOnister  the  estate,  and  troited  Elsie  Wri^t 
as  duly-qualified  administratrix.  Fifteen 
years  have  ^psed  shice  sucih  administration, 
lietters  of  adminiBtration  were  du^  issued 
to  Mrs.  Wrl^t,  and  the  property  was  award- 
ed to  her  under  its  decree.  The  proof  of- 
fered, tiiat  no  bond  had  been  glvoi,  was  not 
conduatve  on  that  pcdnt  In  such  case,  error 
must  be  shown.  It  cannot  be  inferred,  ^- 
cept  where  such  inference  Is  inevitable.  Ev- 
erything condatent  ^th  the  record,  wbldf 
would  have'  warranted  the  appc^tment  and 
issue  Qf  letters  of  admhdstration,  will  be 
presumed  to  have  existed,  and  to  have  been 
found  and  (uited  up<m  by  the  probate  court 
"Acts  done  by  the  court  which  presuppose 
the  existence'  of  other  acts  to  make  them 
legally  operative,  are  presumptive  proof  of 
the  latter."  Schnell  v.  Chicago,  38  IlL  382; 
Bank  v.  Dandridge.  12  Wheat  70;  McNitt 
V.  Turner,  16  Wall.  363.  Even  if  it  were 
shown  that  the  administratrix  failed  to 
give  a  bond  In  this  case,  this  fact  would 
not  necessarily  avoid  the  letters  of  ad- 
ministration, but  would  only  make  them 
voidable,  to  be  corrected  on  appeal.  1 
Woemer,  Adm'n,  p.  546;  Ex  parte  Maxwell, 
79  Amer.  Dec.  62;  Palmer  v.  Oakley.  2  Doug. 
(Mich.)  433;  Bloom  v.  Burdick,  37  Amer. 
Dec.  301;  Slagle  v.  Entrekln.  44  Ohio  St 
fi37,  10  N.  E.  Rep.  675;  Portz  v.  Schantz,  70  * 
Wis.  497,  36  N.  W.  Rep.  249;  Duffln  v.  Ab- 
bott, 48  IlL  17;  Wescott  v.  Cady,  6  Johns. 
Ch.  335. 

Tbe  appellant  objects  that  tiie  letters 
of  administration  were  not  made  under 
se.tl.  Those  letters  conclude  with  the  words, 
"Witness  my  hand,  with  the  seal  of  said 
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court  hereto  affixed,  tUa  flnt  day  of  Octo- 
ber, 1877,"  and  were  rigned  fbe  deik. 
These  letters  were  foUoved  19^  an  ordor  of 
the  court,  dated  October  26,  1877,  setting 
apart  said  property  for  the  sole  use  and  b»- 
eflt  of  Elsie  Wright,  and  the  objection  may 
be  answered  by  the  authorities  sostiUning 
ths  doctrine  already  announced.  The  antben- 
tksatlon  of  the  letters  as  thefe  were  anthen- 
UeatedwasheldsiifflcIentlnWltBdT.  Plaicsh 
22  Ga.  112.  But,  wlthoat  relying  upon  tUs 
antfaortty,  let  vs  see  what  appellant's  flnt 
objection  wss  to  this  title.  It  appears  from 
tbm  reoor^  that  appellant  refused  to  pay  for 
tbe  land,  and  declined  to  receive  the  deed, 
on  tiie  single  and  only  ground  that  the  ab- 
smce  <rf  the  bond  avoided  tbe  administra- 
tion, and  made  the  title  defective.  No  other 
obijectkm  was  made  or  urged  at  the  time  for 
the  refusal  to  accept  the  tide,  and  the  letter 
of  advice  of  appellant's  attorn^  places  the 
defect  on  this  ground  tally.  It  was  hdd  hi 
BaUway  Co.  v.  UcCarthy,  98  U.  B.  267,  "tiiat, 
where  a  par^  gives  a  reason  for  omdnct 
and  decisions  touching  anything  Involved  tn 
a  oontroveiisy,  he  cannot,  after  litigation  has 
begun,  change  his  ground,  and  put  his  con- 
duct upon  another  and  different  considraa- 
tlon.  He  is  not  permitted  to  change  his  hold. 
He  is  estopped  from  doing  it  by  a  settled 
principle  of  law."  Tayloe  v.  Insurance  Co., 
9  How.  390.  The  objection  la  taken  that  the 
court  erred  In  allowing  the  defendant  to  In- 
troduce oral  evidence  outtide  the  record 
title  tending  to  show  titie  under  the  statute 
of  limitation,  and  under  the  contract  proven 
In  this  case  calling  for  a  good  nuu^etable 
title.  No  ezcepttcm  was  taken  to  the  ad- 
mission of  this  testimony,  and  we  do  not 
consider  It  necessary  to  review  tbe  many 
conflicting  authorities  bearing  upon  It,  as  the 
main  question  bss  already  been  disposed  at 
The  Judgment  of  the  oonrt  b^w  la  afflxmed, 
with  costs. 

BABTCH,  J.,  concurs. 


9  Utah,  m 

•  HESS  et  al.  V.  WHITB.1 
^uprcme  Court  of  Utah.  June  81 1808.> 
OuMSTiTPTiosAi.  L&w— Jdrt  Tbiu,  —  Oomim- 

BBHOB  IH  VSBDICT. 

t*wi  1892,  c.  4A,  providfakg  that  In  all 
dvfl  actiCMii  a  verdict  may  lie  rendered  by  a 
eonenrrence  therein  of  nine  or  more  members 
«f  the  Jury,  ia  not  in  conflict  with  Const.  U.  S. 
Amend.  7,  providing  that  io  anita  at  common 
law,  wha«  tiie  value  In  controveray  ahall  ex- 
ceed $20.  the  right  of  trial  by  Jury  shaU  be  pre- 
served. 

Appeal  from  district  covt.  Salt  Lake 
oonntr;  O.  &  Zane,  Justice^ 

Action  by  H.  A.  Hess  and  others  against 
Margaret  White,  administratrix,  to  recover 
oa  a  written  goanuity.  Judgment  was  ren> 
dated  for  defendant,  and  plaintiffs  iq^peaL 
AlBnueL 

'  Bihsailag  d^id. 


BldHard  H.  CabeU  and  Ritchie  ft  Ritchie, 
for  appellants.  Bldiards  &  Moyl^  for  fs- 
spondent 

PBB  CURIAM.  This  was  an  action  at 
law,  broo^  1^  file  appdlants  aipUnst  the 
respondoit  to  recover  upon  a  written  guar- 
anty to  pay  tor  goods  sold  and  ddtvwed 
to  one  Franees  Brown.  The  guaranty  was 
executed  by  the  resptaidatf  s  intestate.  Tbe 
cause  was  tried  hj  a  Jury  regularly  impan- 
eled. After  the  Jury  had  deliberated  upon 
fiulr  vwdlct,  Vbej  twoui^t  Into  court  a  tcp- 
diet,  signed  by  tea  ot  their  number,  but 
■  two  of  the  Jury  dlssoited  from  It,  and 
refused  to  sign  it  Tbe  ivptiOants  objected 
to  the  entry  of  Judgment  upon  this  verdict 
"because  the  mdlct  was -rendered  In  a  man- 
ner not  auth(Hised  or  warranted  tbe  oon- 
stittttimi  azul  laws  of  the  United  States  tip- 
pUoable  to  the  territory  of  Utah,  but  con- 
trary thereto,  in  that  said  verdict  was  not 
a  unanimous  vwdlct,  but  wss  agreed  to  by 
ten  of  said  Jurors  only,  and  Is  therefore  U- 
legal,  and  of  no  effect"  Judgment  was  en- 
tered upon  the  verdict,  whereupon  a  motion 
for  a  new  trial  was  made,  and  as  ground 
thaetor  tiw  same  objection  was  urged.  .The 
motion  for  a  new  trial  waa  orerruled,  and 
appeal  taken  to  this  court 

The  sole  question  argued  upon  appeal  Is 
whether  a  verdict  rendered  by  10  out  of  the 
12  Jurors  is  legal  under  the  constitution  end 
laws  of  tbe  United  States  and  under  the 
laws  of  the  territory  of  Utah.  The  dause 
of  the  constitution  relied  upon  is  the  seventh 
article  of  amendments  thereto:  "In  suits  at 
common  law,  where  the  value  in  contro- 
versy shall  exceed  tw«ity  dollars,  the  right 
of  trial  by  Jury  shall  be  preserved."  The 
laws  of  tbe  United  States  applicable  are 
dted  as  follows:  Section  17  of  the  organic 
act,  which  provides  "that  the  constitution 
and  laws  of  the  United  States  are  hereby  ex- 
tended over  and  declared  to  be  In  force  in 
aald  territory  of  Utah,  so  fSr  as  the  same, 
or  any  provision  thereof,  may  be  applica- 
ble." ThU  aection  was  approved  September 
9,  1850.  Also  section  1891  of  the  Revised 
Statutes  of  the  United  States,  which  enacts: 
"The  constitution  and  all  laws  of  the  United 
States,  wbi(^  are  not  locally  inapplicable, 
shall  have  the  same  force  and  effect  within 
all  tbe  organized  territories,  and  In  every 
territory  hereafter  ,  organized,  as  elsewh^e 
in  the  United  States."  Also  there  was  an 
act  In  force  April  7,  1874,  which  provided 
(18  Stat  27)  "that  it  shall  not  be  necessary 
in  any  of  the  courts  of  tbe  several  territories 
of  the  United  States  to  exercise  separately 
the  common-law  and  chancery  Jurisdiction 
rested  In  said  courts;  and  that  ihe  sev«*al 
codes  and  roles  of  practice  adopted  in  said 
territories,  respective,  In  so  far  as  they  an- 
thorise  a  mingling  of  said  Jurisdictions,  or  a 
uMtorm  course  of  proceeding  In  all  cases, 
wbeiQter  legal  or  equitable,  be  confirmed;  and 
that  sU  proceedings  heretofore  had  or  taken 
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In  uid  cottrta  In  conformity  with  said  codes 
,  and  rules  of  practice,  so  far  as  relates  to 
tbe  form  and  mode  of  proceeding,  be,  and 
the  same  are  hereby,  validated  and  con- 
firmed:  provided,  that  no  party  has  been  of 
shall  be  deprived  of  the  right  of  trial  by  Jury 
in  cases  cognizable  at  common  law."  At  the 
time  this  last  statnte  was  passed  there  was 
a  law  of  the  territory  of  Montana  which 
anthcH4sed  tixe  rendltl(ni  of  a  verdict  upon 
the  concurrence  of  three-fourths  of  a  Jury. 
This  law  had  been  enacted  In  January,  1869. 
The  law  of  the  territory  of  Utah  was  passed 
under  the  grant  of  leglsIatlTe  power  In  the 
orgaide  act,  section  0  of  which  provides' 
•that  the  legislative  power  of  said  territory 
shall  extend  to  all  rightful  subjects  of  leg- 
lidatlon,  consistent  with  the  constitution,  of 
the  United  States  and  the  provisions  of  this 
act,"  and  that  "all  the  laws  passed  by  the 
legislative  assembly  and  governor  shall  be 
submitted  to  the  congress  of  the  United 
States,  and,  if  disapproved,  shall  be  null, 
and  of  no  effect"  In  pursuance  of  this 
grant  of  legislative  power,  section  493  of  the 
Code  of  Civil  Procedure,  which  Is  section 
3371  of  2  Comp.  Laws  1888,  p.  286,  in  force 
August  1,  1884,  provided:  "When  the  jury 
have  agreed  upon  their  verdict,  they  must 
be  conducted  into  court,  their  names  called 
by  the  clerk,  and  the  verdict  rendered  by 
their  foreman.  The  verdict  must  be  in  writ- 
ing, signed  by  the  foreman,  and  must  be 
read  by  the  clerk  to  the  jury,  and  the  In- 
qulry  made  whether  it  Is  their  verdict  If 
any  Juror  disagrees,  they  must  be  sent  out 
again;  but,  if  no  disagreement  be  expressed, 
and  neither  party  requires  the  Jury  to  be 
polled,  the  verdict  is  complete,  and  the  jury 
discharged  from  the  case.  Either  party  may 
require  the  Jury  to  be  polled,  which  is  done 
by  the  court  or  clerk  asking  each  juror  if  It 
is  his  verdict  If  any  one  answer  in  the 
negative,  the  jury  must  be  sent  out  again." 
This  statute  had  superseded  section  174 
of  an  act  approved  February  17,  1870, 
Comp.  Laws  1870,  p.  447,  which  provided: 
"When  the  verdict  is  ^ven,  which  must 
be  by  unanimous  agreement  except  by  the 
consent  of  the  parties,  it  shall  be  read  aloud," 
etc.  In  1892  the  legislature  amended  sec- 
tion 3371,  Bupra,  to  read  as  follows:  "In  all 
civil  cases  a  verdict  may  be  rendered  on  the 
concmTcnce  thc-roln  of  nine  or  mOre  mem- 
bers of  the  jury.  When  the  jury  have 
agreed  upon  their  verdict,  they  must  be  con- 
ducted Into  court  by  their  foreman.  The 
verdict  must  be  in  writing,  and  signed  by 
their  foreman,  if  he  is  a  concurring  juror, 
and  if  he  is  not  a  concurring  Juror  it  must 
be  signed  by  all  the  concurring  members, 
and  be  road  by  the  clerk  to  the  jury,  and 
the  inquiry  made  whether  it  Is  their  ver- 
dict, and  the  answer  may  be  made  by  any 
jtU"or  signing  the  verdict.  If  more  than  three 
jm-ors  dissent,  they  must  be  sent  out  again, 
but,  if  not  more  thau  tliree  jurors  dissent, 
and  neither  party  requires  the  jury  to  be 


polled,  the  verdict  is  complete,  and  the  jnty 
di sella  rged  from  the  case.  £!ither  party  may 
require  the  jury  to  be  polled,  which  shall 
be  done  by  the  judge  or  clerk  asking  each 
Juror  if  it  is  bis  verdict  If  more  ihan  three 
answer  in  the  negative,  the  Jury  must  be 
sent  ont  again."  Laws  Utah  18D2,  p.  46.^ 
It  will  be  seen  that  untU  1892  tbe  statutes 
of  the  territory  by  express  enactment  re- 
quired the  verdict  of  the  Juty  to  be  unani- 
mous. The  original  act  of  iSTO  permitted 
this  unanimity  to  be  waived  by  the  consent 
of  the  parties,  but  the  act  of  1884  was  si- 
lent upon  such  waiver. 

It  is  apparent  that  the  sole  question  here 
Is  whether  the  provision  for  a  verdict  by 
three-fourths  of  the  Jury  in  a  civil  case  was 
a  rightful  subject  of  legislation  consistent 
with  the  constitution  of  the  United  States, 
provldhig  that  the  right  of  trial  by  Jury  shall 
be  pi*eserved.  In  other  words,  do  the  words 
"trial  by  jury,"  as  used  in  the  sev^th 
amendment  of  the  constitution,  mean  a  jury 
which  renders  a  verdict  by  the  unanimous  ac- 
tion of  Its  12  members?  It  may  be  remarked 
that  unanimity  of  action  was  not  considered 
a  constituent  part  of  trial  by  jury  by  the 
frnmers  of  the  California  constitution  of 
1879.  which  provided  In  section  7,  art  1: 
"Tito  right  of  trial  by  Jury  shall  be  secured 
to  all,  and  remain  inviolate;  but  in  civil  ac* 
tions  three-fourtJis  of  the  Jury  may  render  a 
verdict"  This  is  not  preserving  the  right 
of  trlol  by  Jury  inviolate  If  a  trial  by  jury 
in  a  ciTil  action  requires  tmanimous  action 
by  the  members  of  the  jury.  At  the  time 
the  amendments  to  the  constitution  were 
proposed  In  the  house  of  representatives  by 
Mr.  Madison,  the  original  proiwsltlon  applied 
to  trial  of  crime  the  express  quailflcation  of 
unanimity  for  conviction,  but  did  not  apply 
the  same  to  suits  at  common  law.  At  that 
period  imanlmlty  of  action  on  the  part  of 
the  Juay  was  not  required  in  Scotland,  and 
such  a  requisite  had  been  strongly  attacked 
in  England  by  John  Locke  and  Jeremy  Ben- 
tham.  OrIglr.ally,  unanimity  of  action  had 
not  been  required,  even  by  the  common  law 
of  England.  One  of  the  qualifications  of 
Jurors  at  the  time  of  the  adoption  of  the 
constitution  was  that  they  should"  be  free- 
holders, yet  this  quiillficatlon  has  not  been 
considered  as  a  part  of  the  trial  by  jury;  but 
If  the  words  "trial  by  jury,"  as  used  in  the 
seventh  amendment,  means  a  jury  trial  with 
all  its  accustomed  requisites,  it  Is  difficult  to 
see  how  the  qualification  as  to  freeholders 
could  be  changed.  Upon  this  question  the 
supreme  coiul  of  the  United  States  has,  so 
far  as  we  have  been  referred,  never  passed. 
That  court  expressly  declined  to  pass  on 
the  question  in  Dunphy  v.  Klelnsmlth,  11 
Wail.  61(K  where  this  precise  question  was 
involved  in  an  appeal  from  the  territory  of 
Montana.  We  are  aware  that  there  are 
decisions  in  large  number  which  affirm  that 
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a  ]ai7  must  eonsM  at  12.  and  a  rery  few 
that  the  action  of  the  Jury  must  be  unani- 
mous In  cItU  casea  But  we  think  the 
reesoDioff  of  the  supreme  court  of  th^  United 
States  In  the  case  of  Hurtado  t.  People,  110  U. 
S.  516,  4  Supv  CL  Rep.  Ill,  292,  upon  the 
phras^  "due  process  of  law,"  la  equally 
applicable  to  the  cose  at  bar.  Mr.  Justice 
Matthews  said  In  that  case:  "The  constltor 
tlon  of  Uie  United  States  was  ordained,  it 
Is  tnie^  by  deacendaats  <rf  Englishmen,  who 
taib«lted  the  tradltlona  of  BngUsh  law  and 
history;  but  it  waa  made  for  an  mideflned 
and  «q;iandtais  fntnre,  and  for  a  people  gath- 
ered and  to  be  gathered  from  many  nations 
and  of  many  tongues.  And  while  we  ti^ 
)nst  pride  In  the  principles  and  InstltationB 
of  the  common  law,  we  are  luvt  to  forget 
that  in  lands  where  other  systems  of  juris- 
prudence prevail  the  Ideas  and  processes  ot 
dTil  Justice  are  also  not  unknown.  There 
Is  nothing  in  Magna  Ghortat  rightly  ctm- 
Btrued  as  a  broad  charter  of  public  ri|^t  and 
law,  whlcb  ought  to  adude  the  best  Ideas 
of  all  aystems  and  of  every  age;  and  as  it 
was  the  diaracterlstlc  prindple  of  the  eim- 
racsk  law  to  draw  Its  Inspiration  from  er^ 
fmmtain  of  justice,  we  are  to  assnme 
that  the  sources  of  Its  supply  hare  been  ex- 
hausted. On  the  contrary,  we  should  ex- 
pect fliat  the  new  and  varied  «cperiences  of 
our  own  8ltuatl«i  and  system  will  mold  and 
shape  It  Into  new  and  not  leas  useful  forms." 
And  again:  "Restraints  that  could  be  fas- 
tened upon  ezecntlTe  authority  with  preol- 
Mxax  and  detail  mi^t  prove  obstructive  and 
taijurlous  when  Imposed  on  the  Just  and 
neoessary  discrethm  of  le^slatlve  power; 
and  wbUe,  in  every  Instance,  laws  that  vio- 
lated express  and  specific  injunctions  and 
prohlUtlons  might,  without  embarrassment, 
be  Judicially  detdared  to  be  void,  yet  any 
general  principle  or  maxim,  founded  on  the 
essential  nature  of  law,  as  a  Just  and  reason* 
able  expression  of  the  public  wUl  and  of  gov- 
ernment, as  instituted  by  popular  consent 
and  for  the  general  good,  can  only  be  applied 
to  coses  coming  clearly  within  the  scope  of 
Its  9»irtt  and  puriKwe,  and  not  to  legislative 
provisions  merely  establishing  forms  and 
methods  of  attainment.  Such  regulations,  to 
adopt  a  sentence  of  Burke's*  "may  alter  the 
mode  an^  application,  but  have  no  power 
ovMT  the  substance  of  original  Justice."  This 
fiosoning,  we  believe,  is  decisive  of  the  case. 
"Administration  and  remedial  proceedings 
must  change,  from  time  to  time,  with  the 
advancement  of  legal  science  and  the  prog- 
lesa  of  society."  Rowan  v.  State,  30  Wla 
12ft.  One  of  the  signs  of  progress  is  the 
provision  tor  a  verdict  by  three-fourths  of  a 
jury  in  a  dvil  cause.  Wherever  tMs  provi- 
sion haa  been  tried,  it  has  been  found  to  be 
a  distinct  benefit  Such  a  provition  is  sim- 
ply a  change  In  the  procedure  of  applying 
legal  remedies.  It  is  general  in  Its  appllca- 
tlm;  it  Is  fair  and  Just  to  alL  No  man's 
property  rights  are  ii^ured  Iqr  1^  and  no 


man  can  be  said  tohave  a  vested  right  In  the 
nnanlmoua  action  of  a  Jury  any  more  than 
in  the  fact  that  a  Juror  was  anciently  re- 
quired to  be  a  freeholder.  All  litigants  could 
waive  In  civil  trials  at  common  law  and 
under  our  constitution  this  unanimity  of  yer- 
dlct  If  they  could  waive  It,  then  It  was  not 
one  of  the  requisites  which  must  be  pre- 
served In  order  to  preserve  a  Jury  trial  Id 
civil  actions.  For  these  reasons,  because 
sodety  progresses,  and  modes  and  legal  pro- 
cedure must  change  with  that  progress,  be- 
cause this  ountment  Is  a  "Just  and  reason* 
aUe  expression  of  the  public  will,"  becanse 
it  is  calculated  to  be  a  great  benefit  to  all 
daases  of  litigants,  because  It  reaches  Justly 
and  ftlriy  and  Impartially  all  doaaes  of  mai, 
becanse  It  is  dolmed  only  to  be  on  Infrlnge- 
fnoit  of  a  brood  and  gmeral  statemmt  in 
the  constitntiMi  whldi  oufi^t  not  to  be  so 
narrowly  constnied  as  to  be  o  bulwoA 
against  progress,  we  bold  that  this  law  was 
a  rightful  subject  of  legidoUon,  and  tiili< 
Judgment  should  be  affirmed. 

ZANB,  0.  J.,  ond'MINBB.  BABTOH,  and 
SMIT^  JJ^  oonoor. 


(9  uuh,  m 

VTERIASO  r.  PARSONS.^ 
(Su^eme  Coort  of  Utah.  Jon*  12;  1803.) 
New  Trial— Statbmknt  op  Ca«b. 
Where  the  atatemeDt  on  a  mntion  for  a 
new  trial,  on  the  around  that  the  eritlence  Is  tn- 
snffident  to  jnitti^  the  verdict,  doeo  not  cnntain 
the  specification  of  errors  or  parttrnlars  on 
which  the  moving  party  relies,  as  required  hs 
Gomn.  Laws  1888. )  8M2,  subd.  3,  the  motloii 
will  be  denied. 

Appeal  from  district  eoart  Salt  Loke  ooon- 
ty;  G.  S.  Zone,  Justice 

Action  by  EL  I*.  Sterilng  against  BL  H.  Par- 
sms  to  recover  damagea  for  wronirful  oon- 
verslon  of  personal  property.  A  verdict  was 
r^idered  In  favor  of  plaintiff,  and  on  defend- 
ant's motion  an  order  was  made  granting  a 
new  trial  From  this  order,  plaintiff  appeals. 
Reversed. 

Samud  H.  Lewis  and  O.  Ira  Krebs,  for  op- 
pdlanL  McDowall  &  Lylee,  G.  K.  Gilchrist, 
and  Sterols  A  Scbroeder.  for  respondent. 

MINER,  J.  It  appears  from  the  record  In 
this  case  that  Llndqulst  Bros.,  who  are  doing 
business  at  Thistle,  Utah,  were  indebted  to 
divers  persons,  and,  being  unable  to  pay  their 
debta  in  full,  made  an  assignment  of  their 
property  to  the  plaintiff,  H.  L.  Sterilng,  for 
the  benefit  of  certain  creditors.  Mr.  f^ler, 
one  of  the  creditors,  commenoed  suit  at- 
tachment against  Llndqulst  Broa  after  such 
assignment,  and  the  defendant  B.  H.  Par- 
sons, as  United  States  marshal,  todc  posses- 
sion of  the  assigned  goods  under  such  writ 
OS  the  proper^  of  Liudquist  Bros.,  ond  sold 
them  at  auction  at  Salt  Lake  City,  rfniming 
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there  was  no  sale  for  them  at  Thistle.  The 
plaintiff  thereupon  bron^t  this  action  against 
the  defendant  for  the  wrongful  oonv^^oD  ot 
the  property,  claiming  damages  In  the  sum 
of  91,810.95.  On  the  trial  before  a  Jury  the 
plaintiff  recoTered  a  verdict  in  the  snm '  of 
$1,625.  Tke  defendant  moved  for  a  new 
trial  on  a  statemoit  of  the  case.  The  no- 
tice at  Intoitlon  to  move  for  a  new  trial  was 
based  upon  the  ground  of  insufficiency  of 
ttie  evidence  to  Justify  the  verdict,  and  otiier 
statutory  grounds.  Tbe  statement  <nk  mo- 
tion tor  new  trial  did  not  specify  the  par^ 
ticnlars  In  which  the  evidence  was  alleged 
ta  be  insnfllcient  to  Jnsti^  the  verdict,  and 
no  spedflcatlon  of  errors  or  parUonlars  was 
asdfi^ed  in  the  statement  The  court,  upon 
bearing,  made  an  order  granting  the  respond- 
ent a  new  trial  on  the  ground  Oiat  the  Jniy" 
erred  in  finding  the  value  of  the  goods  and 
chattels  too  great  under  the  evidence,  from 
which  order  the  plaintiff  appeals  to  tills 
court,  and  relies  tot  a  reversal  upon  the 
facts:  "(1)  The  statement  on  motion  for 
new  trial  does  not  spedl:^  the  particulars  in 
which  the  evld«ice  Is  alleged  to  be  Insuffi- 
V  ci^t  to  justify  the  verdict  C£i  It  does  not 
specify  the  particular  erroni  upon  which  the 
defendant  would  r^  tor  a  new  trial.  (3) 
The  statement  contains  no  alignment  nor 
specification  of  errors  whatever.  (4)  The 
court  erred  In  not  disregarding  the  state- 
ment (5)  The  court  erred  In  granting  mo- 
tion for  new  trial,  as  the  evidence  shows 
that  the  market  value  of  the  goods  at  This- 
tle was  $1,800." 

Subdivision  3,  S  3402,  2  Comp.  Laws  1888, 
provides  that  "when  the  notice  of  motl<w 
designates,  as  the  ground  of  the  motion,  the 
Insufflclency  of  the  evidence  to  justify  the 
verdict  or  other  declsl<Hi,  the  statement  shall 
spedfy  the  particulars  in  which  such  evi- 
dence Is  alleged  to  be  insufficient  •  •  • 
If  no  specification  be  made,  the  statement 
shall  be  disregarded  on  the  henring  of  the 
motion."  The  statement  did  not  contain  the 
specification  of  errors  or  particulars  upon 
which  the  respondent  relied  on  his  alleged 
motion  for  new  trial.  These  specifications 
are  necessary  In  the  preparation  of  the 
statement,  to  enable  the  adverse  party  to 
miggest  Jntelllgentiy  such  amendments  as  he 
may  deem  Important  to  the  just  determina- 
tion of  the  case,  and  to  enable  the  parties, 
as  well  as  the  court,  to  pass  Intelligently  up- 
on the  questions  to  be  considered,  and  to 
notify  the  opposite  party  what  he  may  be 
called  upon  to  meet  This  question  has 
often  been  passed  upon  by  California  courts. 
Barrett  v.  Tewlisbmy,  15  Cal.  356;  Baird 
V.  Peall.  92  Cal.  235,  28  Pac.  Rep.  285;  Wine 
Oo.  V.  Behlow,  M  Cal.  108,  29  Pac.  Rep.  420; 
Hayne,  New  Trials  &  App.  §8  149.  150; 
Slater  v.  RaUroad  Co.,  (Utah,)  30  Pac.  Rep. 
493;  Bankhead  v.  Railroad  Co.,  2  Utah,  507; 
Benltes  v.  Hampton,  123  U.  S.  519,  8  Sup. 
Ot  Rep.  254.  We  deem  It  unnecessary  to 
discuss  the  other  questions  In  the  case.  Hie 


order  granting  a  new  trial  should  be  re- 
versed. 

BABTCH,  J.,  ocmcur& 


(9  Utah,  «7> 

AMEKXOAN  OAK  IiElATHEB  CO.  t. 
STANDARD  OIG  SADDLB  CO.,  (UNION 
BANK  et  al.,  Intwvenerg.) 

(Supreme  Gonrt  of  Utah.  June  12, 1803.) 

Action  ok  Contbact  —  VstAJOi/r  —  Statdtbs  or 
Akothbr  Statc— Pbbbuhptionh. 

L  Where,  in  an  action  on  contract  defend- 
ant falls  to  answer,  the  court  Is  justified  in 
finding  that  at  the  commencemeat  of  the  ac- 
tion plaintiff  was  a  creditor  of  defendant 

2.  Where  a  chattel  mortgage  on  property 
located  in  Utah  ia  executed  outside  of  the  terri- 
tory, and  no  evidence  is  given  to  prove  the  stat- 
utes in  regard  to  chattel  mortgages  at  the  place 
of  execution,  it  will  be  presumed  that  the  laws 
there  are  identical  with  the  laws  of  the  teni- 
tory  on  the  subject,  Rudy  v.  Railway  Co., 
(Utah,)  30  Pac  Rep.  366,  disapproved. 

Appeal  from  district  court  Salt  Lake  coun- 
ty; C.  S.  Zane,  Justice. 

An  action  was  brought  by  the  American 
Oak  Leather  Company  against  the  Stahdard 
Gig  Saddle  Company  on  an  account  stated. 
Under  on  attachment  money  due  defendant 
was  levied  upon.  The  Union  Bank  and  Alon- 
zo  Bennett  intervened,  and  claimed  the  mon- 
ey under  an  assignment  Judgment  was  ren- 
dered for  plaintiff,  and  the  interveners  ap- 
peal. Affirmed. 

C3esson  S.  Kinney,  ft>r  appellants.  Jones 

&  Schroeder,  for  respondent 

SMITH,  J.  This  was  an  action  by  tiie 
plaintiff  against  defendant  to  recover  $613.70 
on  an  account  stated.  An  attachment  was 
issued,  and  money  due  defendant  from  F. 
Flatt  &  Co.  was  attached.  Defendant  madcf 
default  ^e  appellants  Intervened  without 
objection,  and  claimed  the  money  due  from 
Phitt  &  Co.,  claiming  tiiat  It  bad  been  as- 
signed to  them  before  the  service  of  the  at- 
tachment. Plaintift  answered,  and  dented 
the  claims  of  the  Interveners.  On  the  Issue 
thus  made  up  between  plaintiff  and  the  In- 
terveners a  trial  was  had  before  the  court. 
A  Jury  being  waived,  findings  of  fact  and 
conclusions  of  law  were  made,  and  judgment 
entered  for  plaintifT  and  against  the  defend-  . 
ant  and  interveners.  Motion  for  a  new  trial 
on  ft  statement  of  the  case  was  made  and 
overruled,  and  the  Interveners  appeal  from 
the  Judgment  and  order  denying  a  new  trial. 
The  following  errors  are  assigned: 

First.  That  the  court  erred  in  making  the 
eighteenth  finding  of  fact  to  the  effect  "that 
the  plaintiff  was  at  the  time  of  the  com- 
mencement of  this  action  a  creditor  of  de- 
fendant" The  action  against  defendant  was 
on  a  contract.  It  made  default  so  far  as  the 
claim  of  the  plaintiff  fs  concerned,  although 
it  appeared  In  the  action,  and  answered  the 
petition  in  intervention.  In  this  state  of  the 
case,  the  ^aim  of  plaintiff,  being  founded  on 
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a  contract,  was  admitted,  and  did  not  re- 
quire proof.  While  the  finding  may  have 
been  unnecessary,  it  Is  warranted  by  the  ad- 
missions of  the  pleadings. 

Second.  That  the  court  erred  in  the  conclu- 
sion of  law  to  the  effect  that  the  pretended 
assignment  to  the  interveners  of  the  debt  of 
Piatt  &  Co.  was  void,  and  that  there  was  in 
law  no  assignment  of  the  account  to  the  in- 
terveners. The  writing  relied  on  as  an  as- 
signment of  this  account  is  dated  May  5, 
1801,  was  made  in  Michigan,  is  made  by  de- 
fendant as  party  of  the  first  part  and  the  In- 
terveners as  parties  of  the  second  part,  and, 
so  far  as  is  material,  is  as  follows:  "Wltness- 
eth  that  the  party  of  the  first  part,  its  repre- 
sentatives and  assigns,  for  and  la  considera- 
tion of  the  sum  of  twenty-one  thousand  two 
hundred  and  ninety-nine  dollars  and  forty- 
five  cents  to  it  In  hand  paid  by  said  Union 
Bank,  and  the  sum  of  five  thousand  dollars 
to  it  In  hand  paid  by  the  said  Alonzo  Bennett, 
and  for  the  purpose  of  securing  the  payment 
of  said  sums  to  each  of  said  parties,  and  of 
any  future  sums  in  which  It  may  at  any 
time  hereafter  become  indebted  to  each  of 
the  said  second  parties,  does  hereby  grant, 
bargain,  and  sell  unto  the  said  parties  of  the 
second  part  and  their  representatives  and  as- 
signs, and  the  representatives  of  each  of 
them,  all  the  following  proper^,  to  wit:  The 
general  stock  of  merchandise,  saddlery  hard- 
ware, gig  and  track  saddles,  coach  pads,  bri- 
dle fronts,  and  housings,  manufactured  and 
In  process  of  manufacture,  all  stock  material 
for  the  same.  Including  boxes,  and  all  other 
goods,  wares,  and  merchandise,  property  and 
fixtures,  conLiining  In  the  three-story  brick 
Imllding  of  the  said  first  party,  situate  on 
the  sonth  side  of  West  Main  street,  between 
Blackstone  and  Jadtison  streets,  Jacksou, 
Michigan;  and  also  all  other  goods,  chattels, 
merdiandlse,  furniture,  and  fixtures  which 
at  any  time  hereafter  may  be  purchased  for 
or  added  to  or  used  in  connection  with  sold 
stock  or  business,  or  commingled  therewith; 
and  the  said  first  party  does  hereby  agree  to, 
and  does  hereby,  transfer,  set  over,  and  as- 
sign and  set  aside  to  said  second  parties  all 
the  notes,  bills,  accounts,  debts  connected 
with  the  said  business,  due  or  to  become  due. 
now  existing  or  that  shall  hereafter  accrue 
or  be  acquired  in  the  conduct  of  the  business 
of  said  first  party,  and  also  all  books  of  ac- 
counts, notes,  bills,  and  other  documents  evi- 
dencing such  obligations:  provided,  always, 
and  these  presents  are  made  upon  the  ex- 
press conditions,  that  if  the  said  party  of  the 
first  part  shall  pay  or  cause  to  be  paid  to 
each  of  the  said  second  parties,  Its  and  his 
representatives  and  assigns,  the  sums  and 
amounts  above  named  and  set  forth,  accord- 
ing to  six  promissory  notes  dated  July  5, 
1890,  July  5,  1890.  July  28,  1800,  July  6,  1890. 
August  25,  1890,  December  30,  1890,  for  $10.- 
OOO,  ?7,000,  $1,000,  $2,000.  $299.45.  and  $1,- 
000.  respectively,  held  by  said  Union  Bank, 
amoontiitt  to  921,209.45,  and  certain  other 


Indorsed  notes  and  claims  against  first 
party,  amounting  to  $4,(^.66,  besides  said 
parties'  overdraft  upon  said  Union  Bank  of 
and  for  the  sum  of  $2,564.35,  the  payment  of 
which  this  mortgage  is  Intended  to  Include 
and  secure,  and  according  to  a  certain  prom- 
issory note  held  by  Alonzo  Bennett  against 
the  said  first  party,  dated  May  0.  1889, 
amounting  to  $5,000,  and  shall  pay  or  cause 
to  be  paid  all  bills,  accounts,  notes,  and  ob- 
ligations which  at  any  time  may  be  made  or 
incurred  by  or  be  owing  by  said  party  of  tho 
first  part  to  said  parties  of  the  second  pprt, 
and  each  of  them,  at  the  times  and  in  the 
manner  In  which  the  same  shall  became  due 
and  payable,  together  with  interest  thereon, 
then  these  presents  shall  cease,  and  become 
null  and  void."  There  Is  no  question  but 
that  this  writing  was  intended  to  secure  an 
Indebtcdn^  to  the  interveners,  and  was  in- 
tended as  a  security  only.  The  parties  to  it 
called  it  a  mortgage.  There  Is  no  pretense 
in  the  writing  anywhere  that  It  was  Intended 
to  make  an  absolute  conveyance  of  any  prop- 
erty whatever.  In  fact  It  expressly  declares 
that  on  payment  of  the  debts  It  was  given  to 
secure  It  shall  become  "null  and  void."  At 
most  it  l9  nothing  more  than  a  chattel  mort- 
gage; and,  waiving  the  question  as  to  wheth- 
er, If  properly  executed  as  a  chattel  mort- 
gage. It  would  give  interveners  any  rights  as 
to  the  debt  in  question,  it  Is  sufficient  to  say 
that  it  Is  not  executed  In  the  manner  re- 
quired by  our  statutes  In  the  execution  of 
chattel  mortgages,  and  Is  therefore  not  valid, 
except  as  to  the  parties  thereto.  Section 
2801,  Comp.  Laws  Utah.  There  Is  nothing 
before  us  to  show  what  the  statutes  of  Mich- 
igan  require  on  this  subject,  and,  in  the  ab- 
sence of  proof,  they  are  presumed  to  be  iden- 
tical with  our  own.  Shumway  v.  Leakey,  67 
Cal.  458,  8  Pac.  Rep.  12;  Marsters  v.  Lash, 
61  Cal.  622;  Brown  v.  Gas-Light  Co..  58  Cal. 
426;  Suth.  St  Const  S  184,  and  cases  In  notes. 
We  are  aware  that  this  court.  In  Rudy  v. 
RaUway  Co.,  (Utah,)  30  Pac.  Rep.  366,  in- 
timated that  sucli  presumption  did  not  arise 
la  the  absence  of  proof  of  a  foreign  statute. 
However,  a  careful  re-examl nation  of  the 
question  brings  us  to  the  conclusion  that  ouP 
decision  on  that  point  in  the  case  above  cited 
is  against  the  great  weight  of  authority.  In 
Mr.  Sutherland's  recent  work  on  Statutory 
Construction,  at  section  184,  the  doctrine  Is 
-laid  down,  and  the  authorities  collated  In 
the  note.  The  learned  author  finally  con- 
cludes with  a  statement  of  the  rule  In  the 
following  language:  "The  law  of  another 
state  In  certain  cases  Is  applied  by  comity 
when  proved.  If  not  proved  there  Ls  no  com- 
ity invoked,  and  the  lex  fori  governs."  This 
Is  simply  another  statement  of  the  rule  laid 
down  In  many  of  the  cases,  to  the  effect  that 
in  the  absence  of  proof  to  the  contrary,  the 
laws  of  another  state  are  presumed  to  be  the 
same  as  our  own  on  the  same  subject  We 
are  satisfied  with  this  rule,  and  adhere  to  it 
It  rcsultSt  therefore^  that  the  writing  under 
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which,  the  Interrenen  claim  Is  void,  and  con- 
ferred on  them  no  title.  The  court  below 
found  It  to  be  fraudulent  In  fact,  and  void 
for  that  reason,  and  It  appears  this  conclu- 
sion was  warranted  by  the  evidence,  but  It 
is  not  necessary  for  us  to  go  through  the  evi- 
dence to  determine  this.  The  Judgment  is 
right  In  any  event  if  the  writing  la  void,  as 
we  have  seen  tliat  it  is. 
The  judgment  la  therefore  affirmed. 

BABTCH  and  MINEB,  JJ.,  concur. 


O  Utah,  lOO 

LEtDWrnGBl,  Clerk,  r.  MATSON.  Beglstra- 
tioo  Officer,  et  al. 
<Snpnme  Court  of  Utah.  Jnne  13,  18^.) 
Elbctioks  —  Registration  —  Cdstodt  op  Atfi- 

DAVIT9. 

Act  Cong.  March  3,  1887,  I  24,  requires 
registration  officers  to  delivn  to  the  clerlE  of 
the  probate  court  all  affidavits  made  by  voteitB, 
which  affidavits  are  to  be  deemed  public  rec- 
ords. Comp.  Laws  1888,  §  242,  as  amended  by 
Laws  1882,  c.  42,  8  4,  requires  such  delivery  on 
or  before  the  second  Monday  in  Octolwr.  Held, 
that  the  latter  statute  ia  valid,  and  tliat  it  is 
the  duty,  therefore,  of  the  officers,  to  deliver 
such  affidavits  on  or  before  the  day  mentioned 
therein,  and  not  to  retain  them  until  after  the 
election. 

Appeal  from  district  court,  Weber  coun- 
ty; James  A  Miner,  Justice. 

Application  by  Joseph  P.  Ledwldge,  clerfc 
of  the  probate  court  of  Weber  county,  Utah, 
for  writ  of  mandate  to  George  H.  Matson, 
registration  officer  of  Weber  county,  F.  L. 
Cbapin,  C.  P.  Harrlman,  George  L.  Corey, 
A.  L  Stone,  and  H.  Durbrown,  deputy  reg- 
isters, to  secure  the  delivery  of  voteirs'  affi- 
davits. Judgment  granting  the  r^e^  from 
which  defendants  appeaL  Affirmed. 

A.  R.  Heywood  and  John  E.  Bagley,  for 
appellants.  II.  W.  Smith  and  David  Evans, 
for  respondoit. 

ZANE.  C.  J.  It  appears  from  the  record 
in  this  case  that  the  defendants  were  regis- 
tration officers  for  the  county  of  Weber,  In 
Utah  territory,  in  1892,  by  appointment  of 
and  imder  the  board  of  commissioners  ap- 
pointed by  the  president  of  the  United 
States  in  pursuance  of  section  9  of  an  act 
of  congress  in  force  March  22,  1882;  that  in 
registering  the  votes  of  that  county  In  Oc- 
tober, and  prior  to  the  second  Monday  there- 
of, for  the  election  to  be  held  November  8, 
1892,  In  pursimnce  of  section  24  of  an  act 
of  congress  in  force  March  '6,  1887,  they  re- 
spectively took  the  affidavits  prescribed 
therein  of  numerous  votera.  It  further  ap- 
pears that  after  such  affidavits  bad  been  so 
taken,  and  before  commencing  this  action, 
the  plaintiff,  as  such  clerk,  demanded  such 
affidavits,  and  the  respective  defendants  re- 
fused to  deliver  the  same,  and  that  this  ap- 
plication for  a  writ  of  mandamus  command- 
ing the  delivery  was  made  October  24,  1892. 
Upon  a  bearing  of  the  cause  the  court  ad- 


judged and  ordered  a  [>eremptory  writ  to 
i^e,  commanding  the  respective  defendants 
to  deliver  all  such  affidavits  to  the  plalnUff 
as  such  cleric  Prom  this  judgment  the  de- 
fendants have  prosecuted  Uielr  appeaL  The 
plalntift  Insists  that  it  was  the  duty  of  the 
defendants  to  deliver  the  affidavits  taken 
by  them  on  or  before  the  second  Monday 
of  October  to  the  clerk  of  the  probate  court, 
while  the  defendants  Insist  that  it  was 
their  duty  to  retain  them  until  after  the 
election.  Section  24,  supra,  requiring  such 
officers  to  take  the  oaths,  provides:  "Such 
registration  officer  Is  authorized  to  admin* 
later  said  oath  or  affirmation,,  and  all  such 
oaths  or  afflrmationa  shall  be  by  him  de- 
livered to  the  clerk  of  the  probate  court  of 
the  proper  county,  and  shall  be  deemed  pub- 
lic records  therein."  And  section  242,  Comp. 
Laws  Utah  1888,  as  amended  by  section  4,  c 
42,  Laws  Utah  1892,  requires  such  registra- 
tion officers  to  deliver  all  such  oaths  to  the 
clerk  on  or  before  the  second  Monday  of 
October.  This  territorial  statute  we  hold 
to  be  valid.  It  is  apparent  that  the  object 
of  requiring  the  oaths  to  be  ffied  in  a  pub- 
lic-office, and  to  be  open  to  the  Inspection  of 
the  public.  Is  that  they  may  be  preserved  in 
a  permanent  form,  and  that  the  people  in- 
terested In  the  election  may  examine  the 
same,  and  ascertain  whether  any  names 
have  been  placed  on  the  register  without 
the  persons  having  taken  the  oatb,  or  any 
who  have  taken  lae  oath  have  been  left  dt. 
The  registration  officer  has  no  right  to  place 
the  name  of  any  person  on  the  register  who 
has  not  taken  it  Aft^r  the  officer  receives 
the  oath  and  registers  the  voters,  it  is  hla 
dnty  to  deliver  all  such  affidavits  to  the 
probate  clerk,  whose  duty  It  Is  to  keep  the 
same  as  a  public  record,  so  that  the  public 
may  know,  by  inspection,  whether  any  per- 
son has  been  registered  without  taking  the 
oath  required  by  the  iaw^  or  the  names  of 
any  persons  who  have  taken  it  have  been 
left  oflT.  It  is  not  necessary  for  the  reg- 
istration officer  to  keep  the  oaths  in  his  pos- 
seBBlon.  If  the  right  of  any  person  to  vote, 
whose  name  Is  upon  the  record,  Is  contested 
on  the  ground  that  he  has  not  tak^  the 
oatii,  the  registrar  may  Inspect  the  record, 
or  a  certifled  copy  of  the  record  can  be  pro- 
duced, or  it  can  be  shown  that  there  is  no 
record  of  It  The  Judgment  ot  the  court  be- 
low is  affirmed. 

BABTCH,  J.,  concurs. 


(»  nub,  M) 

FISK  V.  STEVENS  et  al. 
(Supreme  Court  of  Utah.  Jane  14,  1893.) 
MOKTGAOBS  —  Sale  or  Mortoaobd  Fropektt  — 

AeUBEMBHT    or    VSNDBB    TO    PaT  ICOHTeAQB 

I>BBT— To  WnosG  Benefit  Inures. 

1.  Where  a  grantee  of  land  subject  to  an 
indebtedness  secured  by  mortgage  assumes  and 
agrees  to  pay  the  indebtednees,  such  obligation 
is  binding,  not  only  as  i>etween  bim  and  his 
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erantOT,  bat  also  between  him  and  the  mort* 
gogee  and  hts  assigns. 

2.  A  release  by  his  grantor  from  the  aeree- 

meot  to  pay  the  mortgase  indebtedness,  with- 
oat  consideration,  and  after  inoocent  tbird  per- 
sons have  bousbt  the  notes  secured  by  the 
mortgage,  relying  on  his  aasamption  to  pay 
fiach  indebtedness,  cannot  avail  such  grantee. 

Api)cnl  from  district  court,  Weber  county; 
James  A.  Miner,  Justice. 

Action  by  Joseph  Claric  against  Archie  C. 
Fisk,  Sidney  Stevens,  and  others,  to  foreclose 
n  mortage.  Stevens  and  others  filed  a  cross 
complaint  asking  for  a  sale  of  the  mortgaged 
property,  and  that  F\sk  pay  any  deficiency 
remaining  after  an  appllcatlm  of  the  pro- 
ceeds In  pasrmeot  of  the  indebtedness.  A  de- 
cree was  granted  as  prayed,  and  Fisk  ap- 
peals. Afllrmed. 

U  B.  Rhodes  and  Rogers.  Shafroth  &  Wall- 
ing, for  appellant  Bvang  &  Rogers,  tor  re- 
spondents. 

BARTCH,  J.  This  suit  was  brought  In  the 
court  below  by  Joseph  Clark,  as  assignee  of  a 
cote  and  mortgage  executed  by  W.  R.  Swan 
and  wife  In  faror  of  W.  R.  R.  Stowell.  to 
foreclose  the  same,  and  the  appellant  and  re- 
spond on  ts  herein  were  made  de>fendant8. 
The  respcmdents,  defendants  below,  filed 
cross  complaints,  and  each  asked  for  a  sale 
of  the  mortgaged  property,  and  that  Fisk 
be  decreed  to  pay  whatever  deflcimcy  might 
remain  after  on  application  of  the  proceeds 
In  payment  of  the  note.  Jndgmmt  was  en- 
tered accordingly,  and  thereupon  Fisk  ap- 
pealed to  this  court,  assigning  numerous  er- 
rors, but  the  only  one  which  tt  la  neces- 
sary to  consider  is  the  me  that  the  decree  Is 
against  the  law  and  the  evidoice.  The  evi- 
dence, as  appears  from  the  record.  Is  sab* 
stanttally  as  follows:  Swan  bought  of  Stow- 
^  a  laige  tract  of  laud,  and  executed  the 
note  and  mortgage  for  purchase  money  on 
the  Ist  of  8q;>tember,  18SS.  Aiterwnrds  he 
platted  the  land  into  lots,  and  made  It  an  ad- 
dition to  the  city  of  Ogd«i.  On  January  h 
1S90,  Swan  sold  a  large  number  oi  these  lots 
to  Em^sc  A.  Barry,  executing  three  separate 
deeds  for  the  same,  onA  taking  trom  him 
three  s^^arate  mortgages  to  secure  the  pur- 
chase money,  aggregating  over  ¥80,000^  di- 
vided into  many  promissory  notes.  On  the 
4th  of  January,  1S90;  Barry  sold  all  the  lots 
he  had  purchased  to  Fisk,  executing  for  tbe 
same  three  distinct  deeds,  each  of  which 
contained  a  provision  that  the  grant  was 
made  subject  to  the  Incnmbnmce  of  the 
mortgage,  and  that  grantee  assumed  and 
agreed  to  pay  the  mortgaged  indebtedness. 
Each  of  the  defendants  who  filed  a  cross 
complaint  Is  the  holder  of  one  or  more  of  the 
Barry  notes.  Fisk  says  in  his  testimony  that 
he  did  not  assume  the  payment  of  the  Barry 
LOtes,  but  bought  the  property  subject  to  the 
mortgages;  that  he  was- not  acquainted  with 
Barry;  and  at  the  time  he  received  the  deeds 
he  looked  at  them,  to  see  tliat  they  were  in 
the  usual  form,  but  did  not  notice  the  as- 


sumption clause;  that  all  the  negotiations 
were  car:ied  on  between  Barry  and  F.  A. 
Barnard;  tltat  he  discovered  that  the  as- 
sumption clause  was  in  the  deeds  about  the 
12th  day  of  May,  1890,  and  then  procured  a 
release  of  the  same  from  Barry.  The  re- 
lease was  duly  acimowledged,  and  admitted 
lu  evidence,  and  appears  to  have  been  re- 
corded in  the  recoi'der's  office  of  Wetter 
county,  January  5,  1S91.  The  defendants 
who  filed  cross  complaints  claim  in  their  tes- 
timony that  they  procured  the  notes  relying 
on  the  assumptlim  clause  in  the  deeds,  and 
Stevens  says  he  made  inquiry  as  to  Fisk's 
rEsponsIbillty,  and  then  bought  the  note;  that 
the  notes  were  procured  by  them  before  the 
Barry  release  was  made.  The  witness  F. 
W.  La  Fr«itz,  after  testifying  that  he  knew 
Fisk,  and  was  negotiating  with  him  about 
the  property,  said:  "The  final  result  was 
that  the  deeds  were  made  to  a  man  by  the 
name  of  Barry,  at  Fisk's  instance."  And 
further,  he  said:  "1  do  not  recollect  whether 
these  notes  and  mortgages  came  through  otu: 
office  or  not.  1  never  met  Mr.  Barry.  Never 
saw  him  to  my  knowledge.  The  negotiations 
were  had  with  Fisk.  I  recollect  no  conversar 
tlon  with  Mr.  Fisk  about  this  man  Barry. 
Fisk,  I  think,  objected  to  giving  his  own 
notes  and  mortgages.  Fisk  was  the  real 
party  In  Interest,  as  I  understood  it"  And 
on  cross-examination  witness  said:  "Aftw 
we  had  discussed  the  matter,  Fisk  requested 
me  to  make  him  a  proposition.  Fisk  said  to 
me  afterwards  ttiat  he  objected  to  giving  his 
own  notes,  because  be  did  not  want  them  fly- 
ing around  the  country.**  It  also  appears 
from  the  record  that  before  the  execution  of 
tile  release  by  Barry,  Swan  notified  Fisk  of 
big  acceptance  of  the  assumption,  and  that 
FlEk  agreed  to  become  responsible,  darke, 
who  brought  the  suit  was  the  holder  of  the 
Swan  note,  and  he  made  thoe  parties  de- 
fendants because  their  notes  were  secured  by 
mortgages  subsequent  to  his 

The  appellant  contends  that  his  contract 
to  pay  the  Indebtedness  was  only  vrith  Bar- 
ry, and  that  having  been  released  by  him 
from  the  obligation,  he  Is  under  no  tfbliga- 
tlon  to  the  mortgagee,  or  to  those  who  hold 
under  hinu  to  p^  the  mortgaged  indebted- 
ness.  This  raises  the  questtou  as  to  ttie 
elfect  in  law  of  a  clauae  In  a  deed  whereby 
the  grantee  assumes  and  agrees  to  pay  an 
Indebtedness  secured  by  an  outstanding 
mortgage  against  the  property.  It  seems 
clear  from  an  examination  of  the  record  that 
the  appellant  was  the  real  party  In  interest 
when  Barry  made  the  purchase.  The  notes 
and  mortgages  were  given  for  purchase 
money,  and  three  days  aft^  his  pnndiase 
Barry  sold  the  same  property  to  the  ap- 
pellant  It  would  be  but  natural  for  him 
to  assume  the  indebtedness  wben  it  con- 
stituted a  part  of  the  purchase  price.  Tak- 
ing into  consideration  the  circumstances  as 
disclosed  by  the  record,  and  the  evidence 
of  the  witness  La  Frentz,  which  appears 
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uncontradicted,  It  Is  difficult  to  arrive  at 
any  other  conclusion  tlian  that  the  appel- 
lant understood  the  scope  and  nature  ot 
the  transaction,  but,  even  If  he  did  not  no- 
tice the  clause  In  the  deeds.  It  would  be 
equally  difficult  to  see  on  what  principle 
of  Justice  he  could  now  repudiate  the  obli- 
gation which  he  asEum^d,  and  deprive  Inno- 
cent third  parties  of  the  security  upcm 
which  they  relied.  It  seems  to  be  well  set- 
tled by  the  weight  of  Judicial  authority  that 
such  an  obligation  is  binding  upon  the  obli- 
gor, not  only  as  between  him  and  the  mort- 
gagor,  but  also  as  between  him  and  the 
assignee  of  the  mortgage.  It  is  not  a  mere 
promise,  but  a  written  contract,  which  Inures 
to  the  benefit  of  the  Uenholder.  He  was 
not  liable  until  the  execution  of  .the  deed, 
but  from  the  date  of  Its  execution  and  of 
his  acceptance  bis  UaUllty  commenced. 
THiereby  he,  as  vendee,  made  the  debt  his 
own,  became  the  prlndpal  debtor,  and  tbe 
mortgagor  became  his  surety.  In  such  case. 
If  the  vendor  pays  the  mortgage  debt,  lie 
may  be  subrogated  to  the  ri^t  of  the  mort- 
gagee, and  have  his  remedy  agalmt  the 
vendee.  In  equity,  the  agreement  of  the 
vendor  Inures  to  the  benefit  of  the  mort- 
gagee, and  he  is  directly  liable  to  him  or 
his  assignee. 

The  case  of  Keller  v.  Ashford,  1^  tJ.  S. 
eiO,  10  Sap.  Gt  Bep.  404,  dted  by  comisti 
for  appelant,  does  not  seem  to  sustain  their 
position,  for  Justice  Gray,  In  delivering 
the  opinion  of  the  court,  said:  "If  the  per- 
son,  who  Is  admitted  to  be  the  creditor's 
debtor  stands  at  the  lime  of  recdvlng  the 
secarity  in  relation  ,of  surety  to  the  person 
from  whom  he  receives  it.  it  is  quite  Imma- 
terial whetiier  llutt  person  Is  or  ever  has 
been  a  debtor  of  the  prindpal  creditor,  or 
whether  the  relation  of  suretyship  or  the 
indemnity  to  Uie  surety  existed  or  was 
known  to  the  creditor  when  the  debt  was 
contracted.  In  short,  if  one  person  agrees 
with  another  to  be  primarily  liable  tot  a 
debt  due  from  tltat  oflier  to  a  third  person, 
80  that,  as  between  the  parties  to  the  agretv 
ment,  the  first  Is  the  principal  and  the  sec- 
ond the  surety,  the  creditor  of  such  surety 
Is  entitled.  In  equity,  to  be  substituted  in 
his  place  for  the  purpose  of  compelling  such 
principal  to  pay  the  debt.  It  Is  In  accordance 
with  the  doctrine,  thus  understood,  that  the 
court  of  chancery  of  New  Tork,  the  court 
of  chancery  and  the  court  of  errors  of  New 
Jersey,  and  the  supreme  court  of  Michigan 
have  held  a  mortgagee  to  be  entitled  to  avail 
himself  of  an  agreement  In  a  deed  of  convey- 
ance from  the  mortgagor  _  by  which  the 
grantee  promises  to  pay  the  mortgage."  In 
that  case  neither  the  mortgagee  nor  the 
other  incumbrancers  had  any  knowledge 
of  the  assumption,  or  did  any  act  on  the 
faith  of  it,  and  yet  the  court  granted  re- 


lief. In  the  case  at  bar  the  astignee  of  the 
mortgage  procured  the  notes  relying  upon 
the  additional  security  which  the  clause  In 
the  deed  afforded  them;  and  such  Is  the 
settled  doctrine  in  many  of  the  states  of 
the  Union.  Some  of  the  states  hold  that 
the  grantee  is  directly  liable  to  the  mortga- 
gee. In  Crawford  v.  Edwards,  33  Mich.  354, 
the  court  said:  "This  must  be  treated, 
therefore,  as  an  express  agreement  on  his 
part  to  assume  and  pay  that  mortgage.  It 
is  more  thfm  a  case  of  conveyance  of  mort- 
gaged property  subject  to  the  mortgage.  In 
such  a  case  the  property  would  be  made 
primarily  liable  for  the  debt,  but  the  gran- 
tee would  not  have  assumed,  and  would  not 
be  personally  liable  for,  Its  payment  Here, 
however,  he  expr^sly  assumes  and  agrees 
to  pay  the  mortgage,  and  that  irrespective  of 
the  value  iA  the  land  covered  by  the  mort< 
gage.  The  ampimt  of  the  mortgage  is  de> 
ducted  from  the  consideration  which  he  oth- 
erwise has  assumed  to  pay  fOr  tlie  land. 
That  amount  he  has  retained  in  his  hands 
for  tiiat  express  purpose."  2  Warr.  "VeaA. 
658;  Har.  Snbr.  |  333;  1  Jones,  Mortg.  765; 
Burr  T.  Beers,  24  N.  T.  178;  Herriman  v. 
Moor^  90  Pa.  St.  78;  Prnden  t.  WHUams, 
26  N.  X  Eq.  210;  Hand  v.  Komedy,  83  N. 
T.  150;  Flagg  r.  Oeltmacher,  98  m.  203; 
Corbett  T.  Waterman,  11  Iowa.  87;  Cool- 
i^  Smltii,  129  Mass.  664.  Nor  can  the 
rcdease  from  Barry  be  of  any  avail  to  the 
api»dtont  It  was  made  wl^ut  conridera- 
tlon  except  six  dollars,  after  third  parties 
had  become  holders  of  ttie  notes,  and  it 
does  not  appear  that  there  was  any  equita- 
ble conslderatiaD.  After  the  rdease  vras 
procured,  it  was  beld  by  the  appellant  for 
a  long  time  before  he  put  it  on  record, 
lliere  appears  to  be  strong  ground  for  the 
belief  that  it  was  procured  mala  fide,  and 
for  the  express  purpose  of  avoiding  personal 
respondbllity  which  had  been  lawfully  as- 
sumed. A  release  thus  procured  can  have 
no  legal  force  or  effect.  An  agreement  made 
by  a  vendee  to  the  mortgagor  for  the  bene- 
fit of  the  mortgagee,  cannot,  after  accept- 
ance of  the  deed,  be  released  by  the  mort> 
gagor  so  as  to  affect  the  rij^ts  of  the  mort- 
gagee without  his  consent.  Nor  In  such 
case,  in  the  absence  of  ^nd  In  the  execu- 
tion and  deliveiy  of  the  deed,  is  parol  evi- 
dence admissible  to  show  that  he  made  no 
such  agreement,  and  that  he  did  not  know 
that  such  a  clause  was  contained  In  the 
deed.  Devi.  Deeds,  §  1055;  Muhllg  v.  Plske, 
131  Mass.  110;  Insurance  Co.  v.  Altkhi,  125 
N.  Y.  660,  26  N.  E.  Rep.  732;  Bassett  v. 
Hughes,  43  Wis.  319.  We  think  tiiere  is  no 
material  error  in  the  rulings  and  Judgmrat 
of  the  trial  court. 
The  Judgment  Is  affirmed. 

ZANB,  0.  J.,  concurs. 
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HAARSTICE  r.  TOX. 
(Snin«rae  Court  of  Utah.  June  6. 1893.) 
8&LI— BxuTBSOB  op  Contract — Aocrftakcb — 

FUAOD— CoNHD«NTJAL  RbUTIOKB. 

1.  Defendant's  testatrix  wrote  plaintiff,  the 
president  of  a  transportation  compasy,  that  she 
might  wish  to  dispose  of  some  of  the  stock 
owned  hy  her,  and  asktnK  the  market  value. 
Plaintiff  stated  the  Talae.  aod  that  he  woald  he 
pleased  to  sell  it  for  her.  Testatrix,  in  a  snb- 
sequent  letter,  offered  to  seH  her  entire  stock  at 
flUO,0<X>,  asking  how  long  it  would  take  to 
complete  the  sale,  in  case  plaintiff  should  ac- 
cept. Plaintiff  replied  that  be  would  nnder- 
tase  to  dispose  of  the  stock  at  $92,600,  if  de> 
livered  at  once.  Testatrix  accepted  the  offer, 
bnt  stated  inability  to  deliver  stock  for  40  days. 
Plaintiff  replied  that  this  was  siUiafactorr. 
flcU  an  agreement  to  sell  to  plalotiat  and  not 
merely  an  employment  of  hfm  as  testatrix's 
agent. 

2.  The  ftict  of  testatrix's  death  after  plain- 

tUf  had  mailed  his  final  acceptance,  but  before 
it  was  received,  did  not  affect  the  agreement. 

3.  Tliere  is  no  confidential  relation  subsist- 
ing between  a  corporate  office*  and  a  stock- 
bdde^  from  which  a  presnmption  of  fraud  will 
arise  in  case  of  a  Vale  of  stock  by  the  latter  to 
the  former. 

Appeal  firom  district  court,  Salt  Lake  coun- 
ty; G.  S.  Zane,  Chief  Justice. 

Suit  1^  Henry  C.  Haantl<^  against  Moy- 
lan  C.  Fox.  executor  of  Sarali  H.  McKlb- 
ben,  deceased,  for  breach  ot  an  allied  con< 
tract  for  the  sale  of  stock.  Judgmmt  fw 
plaintiff.  Defendant  appeals.  Attirmed. 

Bennett,  Marshall  &  Bradley*  for  appel- 
lant Brown  &  Henderson  and  Richards  & 
Moyle,  for  respondent. 

MINER,  J.  The  record  In  fUs  case  pre- 
sents the  following  tacts:  Joab  I^wrence 
died  testate,  December  28,  1888,  being  at 
the  time  of  Us  death  the  owner  of  1,414 
shares  of  the  capital  stock  of  the  St  Louis 
ft  Mlssisslppt  Valley  Transportallon  Com- 
pany, a  HlBBonii  corporation.  His  widow 
and  derlsee  thereafter  remarried,  and  be- 
came Sarah  McKlbben.  The  plaintiff  was 
inerident  of  the  tranqportatltm  company, 
an  acquataitance  of  Joab  Lawrence  and  Mrs. 
McKlbbm,  and  who  assisted  her  In  other 
mattov  of  business  In  St  Louis,  when  re- 
quested, and  who  offered  his  services  to  hto 
hi  any  matter  of  business  connected  wlUi 
the  ascertainment  of  the  true  signature  of 
Mr.  Lawrence,  as  a  friendly  act,  but  without 
any  oompoisatlon.  The  phUntlff  resided  In 
St  liOids;  had  beea  presldoit  of  the  trans- 
portatkm  company  since  Its  organisation.  In 
IBBlt  and  was  reasobably  familiar  with  Its 
bndneSB  and  finances.  The  stocA  of  the 
company  was  not  listed  on  any  atMA  ex* 
change;  had  a  market  In  St  Louis  alone, 
and  among  those  acquainted  with  the  busi- 
ness of  the  company.  Mrs.  McKlbben  re- 
sided in  New  York.  In  the  months  of  Jan- 
uary and  February,  1890,  the  financial  con- 
dition of  tiie  transportation  company  was 
good,  and  Its  business  reasonably  prosper- 


ous, although  In  ihe  latter  month  It  met  with 
a  serious  loss,  In  the  sinking  of  the  Port 
Eads,  a  steamer  towing  Its  bargea  The 
plaintiff's  witnesses  swear  that  on  March  10, 
1890,  stock  In  the  transportation  company 
was  worth  from  $65  to  $70  per  share,  and 
on  April  10,  1890,  from  ?75  to  $80  per  share. 
On  June  21,  1890,  the  company  paid  a  div- 
idend of  6  per  cent,  or  $0  per  share,  on  its 
capital  stodf,  which  was  the  highest  divi- 
dend ever  paid  by  it  with  the  exception  of 
one  of  equal  amount  In  1884.  On  Decem- 
ber 31,  1889,  Mrs.  McKlbben,  ihm  residing 
In  New  York,  wrote  to  plaintiff,  at  St  Lou* 
Is,  that  she  might  wish  to  dispose  of  the 
transportation  company  stock,  asking  If 
there  was  a  market  for  It,  and  what  the 
ma^et  value  of  the  stock  was.  On  Jan- 
uary 2,  1890,  the  plaintiff  repUed  "that  It 
might  take  thirty  or  sixty  days  to  place  so 
large  a  block  of  the  stodc,  but  I  think  I 
could  place  It  In  that  ttme  at  from  $65  to 
$75  per  share.  If  yon  conclude  to  dispose 
of  your  Interest,  and  will  send  the  stock  to 
me,  I  will  be  pleased  to  sell  It  for  you."  On 
January  10,  1800,  Mrs.  McKlbben  replied 
that  the  "captain"  (her  late  husband,  Joab 
Lawrmce)  always  quoted,  the  stock  at  par, 
and  she  m^ht  conclude  not  to  sell.  On  Jan- 
naiT  27,  1880,  she  again  wrote  to  plaintiff 
concemhig  other  budness,  condufflng  as  fol- 
lows: "Upon  reflection.  I  think  the  Miss. 
Valley  Stock  worth  more  than  the  price 
you  named.  Let  me  know  If  Uut  is  the 
T»y  best  you  can  do."  On  February  S, 
1880^  the  plaintiff  replied,  answering  her 
form»  letter,  and  concluding  as  follows: 
"With  regard  to  our  barge  stock,  all  I  can 
say  is  that  the  figure  I  hare  mentioned  Is 
about  as  mudi  as  you  could  reaUse,  In  my 
opinion.  We  are  beginning  to  feel  a  new 
aU-rall  Kansas  caty  to  N.  O.,  the  comple- 
tion of  which  via  Memphis,  I  fear,  will 
eraitually  Injure  ns  badly."  On  Febmary 
10,  1800,  Mrs.  McKlbben  wrote  plaintiff  as 
follows:  **I  have  concladed  to  sell  Miss. 
VaU^  Trans,  stock  for  $100,000,  (one  hun- 
dred thousand  doUars.)  If  yoa  acc^t,  how 
long  ^rill  it  take  to  complete  sale  7**  On 
February  19,  1880,  plaintiff  wrote  Mrs.  Mo- 
Kibben,  in  substance,  that  the  transporta- 
tion compai^  had  met  wltti  a  "terrible  loss 
at  Memphis;  the  Port  Eads  having  stnuft 
a  pier  of  the  new  bridge  thne,  and  bdng  a 
total  loss.  In  addition,  one  barge  was  sunk, 
beddes  ano^er  badly  hurt  The  tow  was 
caught  and  landed,  bnt  It  may  cost  ns  con- 
siderable for  salvage,  and  as  we  carry  our 
own  Insurance  it  may  take  all  of  $75,000 
to  make  good  the  loss.  This  Is  equal  to  four 
per  cent  on  our  BtoA,  and  In  addition  to 
this  it  will  not  tw  very  easy  now  to  dispose 
of  It  readily,  as  parties  who  might  have 
bought  will  be  fearful  on  accoimt  of  acci- 
dents In  the  future.  If  you  will  sell  the 
1,414  shares  belonging  to  tile  estate  for  $92,- 
500,  I  will  undertake  to  dispose  of  them  In- 
side of  sixty  days,  but  most  request  an  an* 
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ewer  b7  return  nudl;  also.  If  7on  will  sell, 

would  request  that  yon  send  the  stock,  prop- 
erty Indorsed,  by  express,  to  me,  at  the  same 
time."  On  February  25,  1S90,  Mrs.  McKlb- 
ben  wrote  plaintiff  as  follows:  "Tour  fa- 
vor, malUng  offer  of  $92,500  (ninety  two 
thousand  and  fire  hundred  dollars)  for  the 
1,414  shares  of  Miss.  Trans.  Stock,  received, 
and  I  say  in  reply  that  I  accept  your  offer, 
but  cannot  deliver  the  stock  under  forty 
days.  The  probate  laws  here  are  such  that 
I  must  wait  until  X  get  possesion  of  the 
stock;  otherwise.  It  would  have  to  be  sold 
here  at  public  auction."  On  March  1,  1890, 
plaintiff  wrote  Mrs.  McKlbben  as  follows: 
"I  am  In  receipt  of  your  letter  dated  25th 
February,  accepting  my  offer  of  $02,500 
(nlnetj'-two  thousand  and  five  hundred  dol- 
lars) for  the  1,414  shares  of  St.  Louis,  Mlas. 
Valley  Transportation  Co.  stock,  belonging 
to  the  estate  of  Joab  Lawrence,  but  tliat 
you  could  not  deliver  it  for  forty  days  from 
date  of  your  letter.  This  la  perfectly  satis- 
factory to  me.  ^Mien  you  obtain  possession 
you  can  draw  on  me  at  sight  for  the  amount, 
with  certificates  of  stock  attached,  or.  If 
you  prefer,  I  will  d^osit  the  amount  In 
any  one  of  our  banlis  you  may  designate,  on 
delivery  of  the  stock  to  me,"  etc  This  let- 
ter of  March  1st  reached  Salt  Lake  City, 
where  Mrs.  McKlbben  then  was,  on  March 
4,  1890.  Mrs.  McKlbben  died  on  the  morn- 
ing of  March  5,  1800,  having  been  tmcon- 
scious  for  24  hours  before  her  death,  and 
she  never  saw  the  letter.  After  her  death 
this  letter  came  into  the  hands  of  ner  ad- 
ministrator and  son-in-law,  the  defendant. 
The  defendant  also  found  Inclosed  In  anoth- 
er letter  directed  to  her  a  newspaper  ac- 
count of  the  loss  of  the  Port  Eads,  although 
plaintiff  denies  having  sent  it  to  her.  Plain- 
tiff filed  his  claim  against  the  estate  under 
the  statute,  and  It  was  rejected.  The  estate 
refused  to  deliver  the  stock.  Plaintiff 
brought  suit  for  a  breach  of  the  alleged  con- 
tract of  sale,  claiming  that  the  difference 
between  the  contract  price  and.  the  market 
price  when  the  stock  should  have  been  de- 
livered, viz.  April  10,  1890,  was  $27,090;  re- 
covered Judgment  beXore  the  court  for  $13,- 
485,  Including  Interest  The  appellant  con- 
tends that  the  evidence  is  Insutticlent  to  Jus- 
tify the  findings  and  Judgment,  because: 
(1)  The  evidence  shows  that  defendant's  tes- 
tatrix did  not  contemplate  a  sale  to  plain- 
tiff, but  an  employment  of  him  as  her  agent 
to  dispose  of  stock  for  her.  (2)  Because 
plaintiff's  letter  of  March  1,  1890,  was  never 
received  by  defendant's  testatrix,  and  plain- 
tiff's acceptance  never  communicated  to  her. 
(3)  Because,  if  the  letters  In  question  are 
held  to  constitute  an  agreement  to  sell  to 
plaintiff,  sUtl  the  evidence  further  shows 
that  a  confidential  relation  subsisted  be- 
tween plaintiff  and  Mrs.  McKlbben.  which 
raises  a  presumption  of  fraud  In  the  con- 
tract, which  presumption  can  only  be  re- 
butted by  proof  that  plaintiff,  prtor  to  ihe 


contract,  fully  disclosed  to  Mrs.  McKlbben 
all  his  Information  relative  to  the  value  of 
the  stock  in  question,  and  the  proof  is  Uiat 
he  did  not  make  such  disclosures. 

The  questions  of  law  involved  In  this  case 
require  the  construction  of  the  letters  here- 
tofore referred  to,  and  the  rights  of  the 
plaintiff  to  recover,  under  the  circumstances 
shown.  Mrs.  McKlbben  claimed  to  be  the 
owner  of  1,414  shares  of  capital  stock  of  the 
St  Louis  &  Mississippi  Valley  Transportation 
Company.  It  does  not  appear  that  plcintlff 
knew  the  nature  of  her  ownership  at  the 
time  In  question,  except  by  what  appears 
by  Mrs.  McKlbben's  letters  to  him.  It  does 
appear  that  Mrs.  McKlbben  commenced  ne- 
gotiations with  plaintiff  In  December,  1889, 
looking  to  the  sole  of  this  stock,  and  desir- 
ing to  know  whether  or  not  there  was  any 
market  for  it,  and  what  it  was.  It  does 
not  appear  tiiat  plaintiff  was  to  have  ai^ 
compensation  for  his  services  In  making  a 
sale,  or  that  any  broker  should  do  the  busi- 
ness as  agent  Plaintiff  answered  January 
2.  1800,  saying  It  would  take  SO  days'  time 
to  place  It  but  he  thought  he  could  place  It 
In  that  time  at  $C5  to  $70  per  share.  Her 
reply  to  this  indicates  that  she  thought  It 
worth  more.  Without  any  answer  to  his  let- 
ter, she  again  writes  plaintiff,  on  January  27, 
1890:  "Upon  refiecUon,  I  thhik  the  stock 
worth  more  than  the  price  named.  Let  me 
know  If  this  is  the  very  best  you  could  do." 
This  letter  would  indicate  that  she  was  ex- 
pecting the  plaintiff  to  make  the  purchase, 
and  that  the  offer  of  $65  to  $70  was  made 
by  him.  On  February  5,  1890,  plaintiff  wrote 
that  In  his  opinion  the  offer  made  was  as 
much  as  she  would  be  able  to  realize,  giv- 
ing the  reason  that  they  were  beginning  to 
feel  the  effects  of  new  competition,  etc. 
Other  letters  passed,  upon  matters  not  con- 
nected with  tills  issue,  and  on  February 
10th  she  writes,  offering  the  stock  at  $100,- 
000,  and  concluding,  "If  you  accept  how 
long  will  It  take  to  complete  sale?"  On  Feb- 
ruary 19,  1890,  plaintiff  answers  this  letter, 
giving  an  account  of  the  loss  of  the  Port 
Eads,  which  would  affect  the  stock,  but 
stating  he  would  undertake  to  dispose  of  the 
stock  at  $92,500  within  60  days,  but  wants 
an  Immediate  answer,  with  stock  inclosed, 
and  sent  to  him  by  express,  at  the  same 
time.  She  repUed  on  February  25,  1800, 
saying:  "Your  favor,  making  offer  of  $92,- 
500  for  1.414  shares  of  stock,  received;  and 
I  say  in  reply  that  I  accept  your  offer,  but 
cannot  deUver  the  8to<^  under  forty  days," 
eta  These  letters  seem  to  show  good  busi- 
ness ability  on  her  part  She  fixes  the  value 
upon  the  stock  much  In  excess  of  that  which 
is  offered,  after  which  she  declines  to  ac- 
cept the  offer  made.  She  then  names  the 
value  placed  upon  the  stock  by  her  late  hus- 
band. In  excras  of  the  amount  offered;  after- 
wards declines  to  sell;  then  follows  with 
an  offer  to  take  $100,000.  Obtains  a  defi- 
nite offer  of  $02,500,  and  at  once  accepts  It. 
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with  a  conditloQ  as  to  dellrery.  It  does  not 
appear  from  the  record  nor  from  the  cor- 
respondence  that  the  plaintiff  stood  in  any 
other  relation  to  her  than  as  a  business  man 
of  affairs,  willing  to  answer  any  questions 
or  perform  any  service  that  a  gentleman 
conld  ordinarily  perform  for  sn  aoonaint- 
ance,  without  such  compensation  aa  an  or- 
dinary business  relation  would  permit  And 
while  It  la  nrged  by  appellant's  counsel  that 
owing  to  plaintiff's  official  relations  with  the 
company;  bis  extensive  knowledge  of  the  af- 
lain  ot  the  company;  tbe  Increased  value  of 
Its  Btodi  at  the  time  of  Its  promised  deUr- 
ery;  his  statements  as  to  the  loss  of  the  Port 
Ends,  the  building  of  competing  lines  of 
railroad,  and  thrir  consequent  effect  upon 
tiie  vahie  of  the  stock,— had  a  direct  tendoi- 
cy  to  mislead  Mrs.  McElbben.  and  cause  her 
to  seU  the  stock  below  Its  value,  yet,  upon 
a  car^id  review  of  the  testimony,  we  are 
unable  to  find  any  statement  or  representa- 
tion on  the  part  of  the  plaintiff  that  has 
been  shown  to  be  nntirne,  or  any  act  tiiat  bas 
been  shown  to  be  ^udnlent.  It  Is  not 
shown,  nbrcan  it  be  presumed  from  the  testi- 
mony, that  the  plaintiff  had  any  secret 
knowledge  as  to  the  value  of  the  stock, 
actual  or  prospectiTe.  as  would  raise  any 
presiunption  of  fraud  agahist  him;  such  as 
would  oast  upon  him  tbe  burden  of  showing 
a  fall  disclosure  of  any  knowledge  be  pos- 
sessed concerning  It  The  price  agr^  to 
be  paid  is  shown  to  have  been  the  fair  value 
of  the  stock  at  tiiat  time.  As  a  buEdness 
proposition,  we  know  that  It  la  s^om  that 
any  kind  of  stock  has  a  fixed,  certain,  un- 
changeable value  for  any  considerable  length 
of  time.  They  fluctuate  In  value  as  this 
stock  did,  and  might  be  expected  to  fluctu- 
ate. The  broker  who  assumes  to  know  the 
most  about  them  is  frequ^tly  the  first  one 
to  be  deceived.  Had  this  stock  declined,  In- 
stead of  having  appreciated,  in  value,  after 
the  sale,  It  Is  quite  certain  that,  under  tbe 
facts  shown,  Mrs.  McKibben  could  have  re- 
ceived from  the  plaintiff  the  price  agreed 
upon,  or  damages  consequent  upon  hia  fail- 
ure to  perform  his  contract.  This  rule  Is 
laid  down  in  Cook  on  Stock  &  Stockholders, 
(sections  320,  351,)— that  "a  director  of  the 
corporntlon  Itself  may  buy  and  sell  It^  stock 
like  any  other  Individual.  The  Information 
which  be  bas  of  the  affairs  of  the  corpora- 
tion, whereby  be  Is  enabled  to  biiy  or  sell 
at  an  advantage  ov«  tiie  person  with  whom 
he  deals,  does  not  affect  the  validity  of  the 
transaction.  He  Is  entitled  to  the  benefit  of 
his  facilities  for  Information.  There  Is  no 
confidential  relation  between  him  and  the 
stockholder,  so  far  as  a  sale  of  stock  be- 
tween them  is  concerned;  and  as  long  as 
be  remains  silent,  and  does  not  actively  mis- 
lead the  person  with  whom  he  deals,  the 
transaction  cannot  be  set  aside  for  fraud." 
GtUett  V.  Bowen,  23  Fed.  Rep.  625;  Mor. 
Corp.  566;  Deaderlck  v.  Wilson,  8  Baxt  108; 
Gommlsakmen    Re^nolda,  44  Ind.  600;  Car^ 


penter  v.Danfortb,  62  Barb.  681;  2  Pom.  Eq. 
Jnr.  902-004;  Allen  v.  OUlette.  127  U.  S.  589. 
8  Sajf.  Ot  Rep.  1331.  The  testimony  shows 
that  there  was  a  plain  offer  on  tbe  part  of 
the  plaintiff  to  buy  tbe  stock  at  ¥02,600,  on 
the  condition  Mrs.  McKibben  would  sell  at 
that  price,  and  that  Mrs.  McKibben  accepted 
that  offer,  with  tbe  condition  that  she  should 
have  40  days  In  wMcb  to  deliver  it  From 
thd  langnage  used,  she  must  bare  understood 
that  the  plaintiff  was  buying,  ond  he  must 
have  understood  tlut  she  was  selUi^.  tho 
BtotSc,  at  tbe  price  offered  and  accepted. 

The  condition  inserted  by  lier  required  s 
new  acceptance  from  the  plabitiff.  and  on 
the  1st  dar  of  March,  linfO,  the  plaintiff  did 
accept  tbe  condltiona  and  offer  as  a  whol& 
Tbis  last  letter,  of  alarch  1st,  in  acceptance 
of  her  offer  of  Fetuniary  25tb,  was  mailed 
tbe  same  day  it  waa  written,  and  reatdied 
Salt  Lake  (Aty,  where  Mrs.  McKibben  fh&n 
was,  by  due  course  ct  man,  on  ManOi  4, 
180a  Mrs.  McKibben  died  March  6.  1890, 
having  been  nncunsdoua  for  24  hours,  and 
never  saw  the  letter.  The  appellant  con- 
tends that,  while  Mrs.  McKibben  accepted 
phiintUTs  offer  of  f02,600  for  the  stock,  yet 
ahe  added  a  conditi<m  to  that  acc^tance 
which  required  a  new  acceptance  from  tbe 
plaintiff,  and  the  contract  would  not  be 
consummated  until  plaintiff  had  not  only 
mailed  bis  acceptance  of  It,  but  such  ao- 
ceptance  must  have  been  actually  communi- 
cated to  Mrs.  McKibben,— la  other  words, 
tbat  the  assent  of  Mrs.  McKibben.  eltber 
express  or  implied,  after  the  acceptance  of 
tbe  terms  proposed  by  her,  is  essential  to  the 
consummation  of  the  contract  In  our  view 
of  the  law,  this  cannot  be  sustained.  An 
unqualified  acceptance  by  the  one  party  of 
the  terms  proposed  by  the  other  party, 
transmitted  by  the  usual  due  course  of  mail, 
must  be  regarded  as  closing  the  bargain, 
from  the  time  of  the  mailing  or  transmls- 
don  of  the  acceptaitce  by  mail,  and  that  It 
is  wholly  immaterial  whether  the  party  pro- 
pping ever  saw  such  acceptance  or  not.  We 
are  but  following  the  doctrine  well  estab- 
lished In  this  country,  and  as  plainly  laid 
down  In  Tayloe  v.  Insurance  Co.,  9  How. 
390,  when  we  say  that  an  offer,  under  the 
circumstances  shown,  was  a  valid  under- 
taking on  the  part  of  Mrs.  McKibben  that 
^e  would  be  bound  according  to  tbe  <^er 
tendered,  if  an  answer  theroto  was  transmit- 
ted, in  due  course  of  maU,  accepting  the  of- 
fer; and,  as  held  in  the  case  of  Tayloe  v. 
Insurance  Co.,  such  offer  cannot  be  with- 
drawn unless  the  withdrawal  reaches  the 
party  to  whom  it  Is  addressed  before  his 
letter  of  reply,  announcing  tbe  acceptance, 
has  been  transmitted.  In  tbe  same  case  tbe 
court  say  that,  "on  the  acceptance  of  the 
terms  proposed,  transmitted  by  due  course 
of  mail  to  the  company,  the  minds  of  both  . 
parties  have  met  on  the  subject,  in  the 
mode  contemplated  at  the  time  of  enter- 
ing upon  the  negotiation,  and  tbe  contract 
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becomes  complete.  Ibe  party  to  whom  the 
proposal  Is  addressed  has  a  right  to  regard 
it  as  Intended  as  a  continntaig  offer  ontU 
It  stanU  hare  reached  him,  and  shall  be  -In 
due  time  accepted  or  rejected.  Such  Is  the 
plain  Import  ot  the  offer.  And,  besides,  up* 
on  any  other  view,  the  proposal  amounts 
to  nothli^,  as  tiie  acceptance  would  be  but 
the  adf^itlon  of  the  terms  tendered,  to  be  In 
turn  inroposed  by  the  applicant  to  the  com- 
pany for  their  approval  or  rejection.  The 
fallacy  of  the  argument,  hi  our  Judgment, 
consists  in  the  assumption  that  the  contract 
cannot  be  consummated  without  a  knowl- 
edge on  the  part  of  the  company  that  the 
offer  has  been  accepted.  This  is  the  i>olnt  of 
the  objectitm.  But  a  Uttle  reflection  will 
ahoyr  that  In  all  cases  of  contracts  entered 
into  between  parties  at  a  aistance,  by  cor- 
respondence,  it  is  Impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  be- 
comes complete.  This  can  only  exist  where 
both  parties  are  present  It  Is  obviously 
impossible,  therefore,  under  the  circumstan- 
ces stated,  ever  to  perfect  a  contract  by  cor- 
respondence, if  a  knowledge  of  both  par- 
ties, at  the  moment  they  become  bound, 
is  an  essential  element  in  making  out  the 
obligation.  And  as  it  must  take  •  effect,  if 
effect  is  given  at  all  to  an  endeavor  to  en- 
ter into  a  contract  by  correspondence.  In  the 
absoice  of  the  knowledge  of  one  of  the  pai> 
ties  at  the  time  of  its  consummation,  it 
seems  to  us  more  consistent  with  the  acts 
and  declarations  of  the  parties  to  consider 
it  complete  on  the  transmission  of  the  ac- 
ceptance of  the  offer  in  the  way  they  them- 
selves contemplated,  instead  of  postponing 
its  completion  till  notice  of  such  acceptance 
had  been  received  and  assented  to  by  the 
company."  The  imquallfled  acceptance  of 
one,  of  the  terms  proposed  by  the  other, 
transmitted  by  due  course  of  mall,  is  regard- 
ed as  closing  the  bargain,  from  the  time  of 
the  transmission  of  the  acceptance.  This 
Is  th^  American  doctrine.  3  Amer.  &  Eng. 
Enc.  Law,  p.  856;  1  Pars.  Cont  p.  28; 
Eliason  V.  Henshaw,  4  Wheat  225;  MacUer's 
Adm'rs  V.  Frith,  6  Wmd.  103;  Ferrier  v. 
tjtorer,  63  Iowa,  484,  19  N.  W.  Rep.  288; 
Hunt  V.  Higman,  70  Iowa,  406,  30  N.  W. 
Eep.  769;  Linn  t.  McLean,  80  Ala.  360. 

It  is  contended  that  the  court  erred  in 
failing  to  Bnd  facts  on  the  question  of  fraud 
set  up  in  the  answer.  The  court  found,  sep- 
arately and  specifically,  that  the  contract 
set  up  in  the  complaint  was  sustained  by  the 
evidence.  This  finding  necessarily  negatives 
a  fraud,  as  alleged,  and  is  sufficient  to  sus- 
tain the  Judgment.  KIsltag  v.  Shaw,  33 
Cal.  425;  Malone  v.  Cotmty  of  Del  Norte, 
77  Cal.  217,  19  Pac.  Rep.  422;  Dlefendorff 
V.  HopWns,  95  Cal.  347,  28  Pac.  Rep.  265, 
and  30  Pac.  Rep.  549;  Brison  v.  Brison,  90 
Cal.  323,  27  Pac.  ivep.  186;  Maxfield  v. 
West,  6  Utah,  327,  379,  23  Pac.  Hep.  754, 
and  24  Pac.  Rep.  98. 

UitoD  tile  whole  record  we  And  no  error. 


The  Judgmoit  of  tta  trial  court  ,  la  affirmed, 
with  costs. 

BABTCH,  J.,  ctmcura. 


(8  UUh.  461> 

PEOPLE  V.  HITB. 
(Supreme  Court  of  Utah.  April  15.  18^) 

UORDBB— EVIl)BNOB-~WlTNEBS— Cr08S-EXA1U1IA> 
TION— IHPBACHHBKT— [SaTKDCTlONS. 

1.  On  the  iaf  preceding  the  homidde,  de- 
fendant made  threats  a^mst  deceased,  wlio 
armed  liimself  on  the  day  it  occurred,  and  went 
home.  Defendant  procured  a  pistol,  and,  with- 
a  frirad,  went  over  to  where  deceased  was  sit- 
ting in  front  of  bis  house.  Evidence  for  the 
prosecntion  showed  that  deceased  presented  a 
gun  at  defendant,  bat,  on  defendant's  request 
to  talk  the  matter  over,  put  it  down,  still  hold- 
ing it  by  the  muzzle;  that  defendant  then  said 
any  man  who  would  carry  a  gun  for  another 
was  a  "damned  cowardly  son  of  a  bitch,"  and 
that  deceased  said  any  man  who  would  cany  a 

?istoI  for  another  was  the  same  thine;  that  de- 
endant  tlwn  said,  "Take  that  Itack,^'  and  siiot 
deceased,  from  which  wounds  he  died;  that  de- 
ceased attempted  to  shoot  defendant  but  failed 
to  hit  him;  that  {mmediatdy  thereafter  de- 
fendant shot  another  man  standing  by,  with 
whom  he  was  incensed.  There  was  aJso  evi- 
dence that  deceased  fired  the  first  riiot  BOd 
to  justify  a  verdict  of  murder  in  the  seomd  de- 
gree. 

2.  Defendant  having  tratified  In  his  own 
behalf,  it  was  competent  to  Inquire  of  him 
what  bis  buahiess  and  antecedents  wm  for  20 
years  post,  and  to  Interrogate  him  as  to  past 
transactions  to  test  his  recoUectioa,  ana  to 
brintr  to  light  conduct  that  would  affect  Ills 
credibility. 

3.  Where  a  witness  for  the  defense  testi- 
fied that  defendant  was  a  peaceable,  law-abid- 
ing man,  it  was  competent  to  interrogate  such 
witness  as  to  whether  he  (witness)  uad  ever 
been  iodicted,  in  order  to  test  his  credibility. 

4.  A  charge  that  if  the  circumstances  were 
such  as  to  induce  defendant  to  believe  that  he 
had  to  kill  deceased  to  save  bis  own  life,  or  to 
prevent  great  bodily  injury,  and  that  if  he 
acted  on  such  belief  he  was  justifiaUe,  unless 
he  brought  on  the  difllculty  which  resulted  in 
the  killing,  and  did  not  In  good  faith  decline 
any  further  difficulty  before  firing  the  fatal 
shot,  is  applicable  to  the  facts,  and  is  not  open 
to  the  objection  that  the  jury  might  have  un- 
derstood the  court  to  mean  that  defendant 
could  not  justify  the  killing  if  he  called  on  de- 
ceased to  settle  their  differences  amicably. 

5.  A  charge  that  if  defendant  came  to  de- 
ceased's room  to  Quarrel  with  him,  and  brought 
on  the  situation  which  seemed  to  hira  danger- 
ous, he  would  not  be  justified  in  killing  de- 
ceased, and  that  it  would  he  his  duty  to  retreat 
out  of  the  way  before  doing  so,  as  modified  hj 
the  further  charge  that  if  defendant  went 
there  wrongfully,  whether  to  kill  or  not  but  to 

Juarrel,  and  by  his  own  acts  put  himself  in  a 
angerous  position,  he  should  have  retreated  if 
be  could  with  safety,  but  was  not  bound  to  run 
away  and  take  a  shot  in  the  back,  is  favorable 
to  defendant,  and  applicable  to  the  facts. 

6.  Defendant  requested  an  instruction  that 
whatever  may  have  been  claimed  by  counsel  on 
either  side  during  their  arguments  should  not 
influence  the  Jury  exc«»t  tut  far  as  the  testi- 
mony, when  considered  altogether,  may  have 
shown  the  statement  to  have  been  true;  that 
the  Jury  should  not  be  ioSueoced  by  anything 
but  testimony,  with  whatever  light  may  have 
been  thrown  thereon  by  arguments  of  counsel, 
and  the  law  as  given  by  the  court.  Held  that, 
though  such  instruction  mieht  have  been  sus- 
ceptible of  a  construction  that  would  make  it 
substantially  correct,  the  Jurors  might  have  at- 


Digitized  by  Google 


Utah.) 


PEOPLE 


V.  HITE. 


255 


tached  to  it  a  meantaK  that  would  have  limited 
tbe  influence  of  l^tlniate  statements  and  ar- 
^nment  of  comuel*  and  that  it  was  propwly  to- 

Al^ieal  from  district  conrt,  Utah  county; 
John  W.  Blackburn,  Justice. 

CasB  Hlte  was  convicted  of  mnrd^  in  the 
second  degree,  and  from  a  jn^ment  entered 
on  the  Terdlct,  and  an  order  denying  a  new 
trial,  he  appeals.  Affirmed. 

Powers  &  HJles,  B.  F.  Montgomery,  and  A. 
G.  Sutherland,  for  appellant  The  United 
States  Attorney,  for  the  People. 

ZANE.  G.  J.  The  defendant  was  tried  on 
an  Indictment  charging  him  with  the  crime  of 
murder  In  the  first  degree.  The  jury  found 
him  guilty  of  murder  In  the  second  degree. 
The  court  overruled  his  motion  for  a  new 
trial,  entered  Judgment  on  the  verdict,  and 
sentenced  him  to  Imprisonment  in  the  peni- 
tentiary for  the  term  of  12  years.  From 
the  order  overrating  his  motion,  and  from 
the  Judgment  on  the  verdict,  the  defendant 
appealed  to  this  court.  His  counsel  make 
niimeFous  objections  to  the  rulings  of  the 
court,  upon  which  they  rely  for  a  reversal 
of  the  Judgment  They  claim  that  the  evi- 
dence did  not  authorize  the  verdict,  and  that 
the  conrt  erred,  fOr  that  reason,  in  overrul- 
ing the  motion  tor  a  new  trial. 

It  appears  from  the  evidence  in  the  record 
that  the  defendant  and  deceased  Uved  at 
Gre^  River,  Emery  county,  Utah;  that  the 
defendant,  on  the  Sth  day  of  September, 
1891,  returned  to  Uiat  place  from  the  city 
of  Denver,'  where  he  had  heard  something 
that  incensed  him  against  Adolph  Kohler, 
tbe  deceased;  that  the  latter  learned,  <hi  the 
morning  of  the  next  di^r,  that  the  defoidant 
had  made  threats  against  him;  that  he  bor- 
rowed a  rifle,  and  thai  went  to  the  Gammage 
cabin,  where  he  roomed,  and  a  little  before 
noon  w&A  a  short  distance  avray,  to  Mts. 
Johnson's,  to  dinner,  takii^  Ids  rifle  witb 
him,  and  after  dinner  came  tuck  to  his  room, 
went  hi,  and  put  hhi  rifle  np.  It  also  appears 
that  the  defendant  heard  that  deceased  had 
tbe  rifle,  and  there  is  evidence  that  he.  had 
heard  threats  made  deceased  against  him, 
and  that  defcdidant  said  that  he  Intended  to 
"round  up  Kohler  and  another  man  named 
Drake  that  day."  That  he  went  to  his  cabin, 
which  was  about  90  yards  from  the  Gam- 
mage cabin.  That,  armed  with  a  revolver, 
called  a  "alz-idiooter,"  In  company  witb  an- 
other man,  named  Shafer,  also  armed  with 
a  similar  weapon,  he  went  to  the  Gammage 
cabin  at  about  1  o'clock  of  the  day.  That 
KohlCT  was  there,  sitting  under  a  bowery 
in  finnt  of  the  house,  and,  as  soon  as  he  saw 
Hlte  ond  Shafer  coming,  went  into  the  house, 
and  got  the  rifle,  and  stood  in  tbe  door  of 
his  room,  which  was  in  the  front  of  the 
honse.  As  Hlte  came  up,  Mrs.  Gammage, 
wife  of  the  man  who  owned  the  place,  came 
out  of  the  door,  past  Kohler,  went  up  to 
Hite,  laid  her  hand  on  his  arm,  and  said  to 


him  to  go  away;  that  she  did  not  want  blm 
to  come  there  making  trouble.  There  Is  also 
evidence  that  Hite  walked  past  her,  came 
under  tbe  bowery,  spoke  to  the  i>eople  there, 
and  then  said,  "Kohler,  I  hear  you  are  car- 
rying a  Winchester  around  town  for  me." 
Kohler  replied,  "I  liaven't  said,  Hite,  I  was 
carrying  a  Winchester  for  anybody."  Hite 
said,  "Put  down  your  gun;  I  want  to  talk 
with  you."  Kohler,  who  was  holding  his 
gun  presented  towards  Hite,  then  said. 
"There  are  no  second  or  third  parties  in  this, 
are  there?*  and,  Hlte  replying  "No,"  Kohler 
put  his  gun  down,  holding  to  the  muzzle, 
or.  as  some  of  the  witnesses  said,  the  butt, 
resting  it  on  the  doorslll,  and  Hlte  sat  down 
in  a  chair.  That  some  words  were  said,  and 
Hite  exclaimed,  "Any  man  who  will  carry 
a  Winchester  around  town  for  another  man 
is  a  damned  cowardly  son  of  a  bitch."  Koh- 
ler replied,  standing  with  his  gun  down,  "I 
think  any  man  who  will  carry  a  six-shooter 
around  town  is  the  same  thing."  Hlte.  ex- 
claiming, "Take  it  back,"  Jumped  out  of 
his  chair,  drawing  his  slx^ooter  quickly, 
and  shot  twice  In  quick  succession  at  Kohler, 
still  standing  with  his  gun  resting  on  the 
doorsill.  That  Kohler  staggered  back,  reel- 
ing, then  stepped  forward  a  step  or  two, 
raised  his  gun  halfway  to  his  should^,  and 
Hlte.  who  had  Jumped  to  the  comer  ot  the 
house,  fired  again,  and.  Just  after  he  fired, 
Kohler's  gun  went  off  for  the  first  time, 
but  the  bullet  went  towards  the  earth,  and 
the  gun  dropped  from  Kohler's  hand.  That 
he  turned  around,  staggered  Into  the  houiie. 
and  died  in  a  few  moments.  There  is  also 
evidence  that  deceased  was  shot  In  three  dif- 
ferent places,— In  the  left  idde,  through  the 
left  wrist,  and  through  ttie  left  arm,— and 
that  defendant  fired  at  least  two  shots  at 
him  after  the  first  one;  that  dtiTendant  also 
shot  Drake,  who  was  standing  several  feet 
away  from  the  deceased,  (against  whom  he 
was  also  Incensed,)  In  bis  left  breast,  and 
through  bis  left  arm,  from  the  effects  of 
vrhich  be  fell  to  fbe  ground,  very  seriously, 
though  not  fatally,  wounded.  There  is  also 
evidence  tending  to  show  that  defendant 
called  on  the  deceased  at  the  time  of  Uie 
homicide  to  talk  over  thMr  difln^nces,  and 
to  come  to  an  understanding,  and  that  de- 
ceased fired  the  first  shot;  the  testimony  is 
confllcthig.  The  testimony  to  the  effect  that 
the  defendant  commenced  the  quarrel,  and 
actually  brought  on  the  fatal  c<mflict  by 
firing  the  first  shot,  is  much  more  reasonable, 
in  the  lU^t  of  the  drcnmstances  immediately 
preceding  and  -attending  the  shooting.  The 
facts  that  the  defendant  had  made  threats 
that  day  against  deceased  preceding  the  hom- 
tdde;  that  he  was  angry,  and  went  over  to 
where  deceased  was  peaceably  sitting;  that 
he  and  his  companion  were  armed;  the  man- 
ner In  which  defendant  conducted  himself, 
and  the  precision  with  which  he  used  his 
weapon;  the  killing  of  one  of  the  men  that 
he  shot  at,  and  wounding  tbe  other;  the 
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rapidity  of  the  shots;  his  coolness  and  ex- 
pertnesa,  —  all  Indicate  premeditation,  not 
mere  self-defense  or  mere  excitement  De- 
fendant's entire  conduct  Immediately  preced- 
ing and  attending  the  conflict  indicate  ex- 
pectation, anticipation,  determination,  and 
malice,  while  the  conduct  of  the  deceased 
indicated  that  he  was  afraid  of  the  loss  of 
his  life  or  injury  from  the  defendant,  and 
that  he  wished  to  protect  himself,  but  that 
he  lacked  the  will  and  the  expertness  In  the 
use  of  his  weapon  to  do  so.  In  riew  of  the 
evidence,  we  cannot  say  that  it  does  not  sup- 
port and  justly  the  verdict. 

Counsel  for  the  defendant  also  Insist  that 
the  court  committed  errors  in  oTermllng  ob- 
jections by  them  to  questions  propounded  to 
the  defendant  on  his  cross^xamlnation. 
They  made  several  objections,  but  took  very 
few  exceptions.  They  insist  Outt  the  court 
permitted  the  cross-examination  to  take  too 
wide  a  range.  The  defendant  testified  In  his 
own  l>ehalf,  and  under  the  statutes  of  Utah 
his  cross-examination  was  subject  to  the 
rules  limiting  the  cross-examination  of  other 
witnesses.  His  counsel,  on  ttie  direct  exami- 
nation, asked  him,  "Wliat  has  been  your  busi- 
ness for  the  last  twen^  years?"  and  he  an- 
swered that  be  had  been  engaged  in  prospect- 
ing and  mining  in  Montana,  Idaho,  New 
Mexico,  Arizona,  Sonora,  Ghlbuahoa.  Colo- 
rado, and  Utah,  and  that  he  had  been 
80  engaged  in  Utah  12  years.  He  men- 
tioned particular  places  where  be  bad  been 
BO  occupied,  and  his  trip  to  Denver,  and  final- 
ly came  to  Green  lUver  and  the  fatal  con- 
flict In  bis  cross-examination  tbe  prosecut- 
ing attorney  went  still  farther  back,  and  his 
inquiry  descended  still  further  Into  particu- 
lars. He  Interrogated  the  defendant  as  to 
transactions  evidently  for  the  purpose  of 
testing  his  recollection,  and  ot  bringing  to 
light  conduct  that  would  affect  his  credibili- 
ty. It  is  the  du^  of  the  Juror  to  Judge  of  the 
credibility  of  the  witness,  and  to  wel^  his 
testimony  In  tiie  light  of  his  opptHrtunlties  to 
know,  to  understand,  and  remember,  and  In 
view  of  his  motives  and  his  moral  worth,  as 
evidenced  by  bis  conduct  and  in  view  of  bis 
character  established  by  his  life,  as  well  as 
In  the  li^t  of  expeii«ice  and  reason.  To  en- 
able the  Jtuwr  to  Judge  of  the  credibility  of 
the  witness,  rigid  cross-examinations  ar^ 
sometimes  necessary,  and  much  latitude  of 
inquiry  should  be  permitted.  The  investiga- 
tion of  truth  is  sometimes  attended  with  the 
humili^  and  disgrace  of  the  witness,  and  ap- 
pears to  be  remorseless.  In  the  case  of  Ter- 
ritory T.  CHare,  <N.  U.)  44  n:  W.  Bep.  1003. 
the  court  said:  "Defendant  voluntarily  took 
the  stand  as  a  witness  in  his  own  behalf, 
and  testified  at  large  upon  the  issues.  Upon 
cross-examination  he  was  required  to  testify 
as  to  his  antecedents,  and,  in  doing  so,  stat- 
ed that  he  had  passed  under  the  name  of  Sul- 
livan at  Fargo,  and  had  been  in  jail  at  Fargo 
and  at  Stillwater,  Minn.  This  testimony  was 
objected  to  by  defendant's  counsel  as  irrele- 


vant, and  not  proper  cross-examination.  The 
objection  was  overruled,  and  the  ruling  is 
assigned  as  error.  It  Is  well  settled  that  wit- 
nesses who  are  not  parties  may,  for  the  pur- 
pose of  Impeachmeot  and  within  th^  soimd 
discretion  of  the  trial  court  be  required  to 
testify  as  to  facts  tending  to  degrade  them, 
which  are  collateral  to  the  issue.  •  •  • 
We  hold  that  the  right  of  cross-examination 
as  to  outside  matters  of  fact  which  affect 
the  general  character  of  the  witness,  and 
tend  to  degrade  1dm  and  affect  his  credibili- 
ty, is,  within  the  limits  of  a  sound  judicial 
discretion,  a  salutary  rule."  Burdette  t. 
Com.,  (Ky.)  18  S.  W.  Rep.  1011;  State  v. 
Merrlman,  (S.  0.)  13  S.  K.  Rep.  328;  People 
T.  Bobhison,  (Mich.)  49  N.  W.  Rep.  2G0.  J. 
H.  Lee  was  called  as  a  witness  by  the  de- 
fendant and  on  his  direct  examination  he 
was  asked:  "Do  you  Imow  what  bis  general 
reputation  has  been  and  is  among  the  people 
with  whom  he  has  done  business  and  been 
acqnainted  in  the  nd^borhood  where  he  has 
lived,  as  to  belug  a  peaceable,  quiet,  law- 
abiding  dtizen?  Answer.  Yes;  good  so  far 
as  I  know.  Question.  Did  you  ever  hear 
anything  bad  about  Urn?  A  No.  Q.  Until 
this  matter  arose?  A.  Dout  know  as  I  have." 
The  prosecuting  attorney  on  cross-eXamlna- 
tion  asked,  "Have  you  ever  heard  of  Hlte 
getting  any  of  his  engraving  work  done  at 
Bright's.  The  engravings  I  meon  are  engrav- 
ing upon  a  die  for  money.  A  I  think  Mr. 
Nichols—some  one— told  me  there  was  some- 
thing of  that  kind.  I  think  it  was  Mr.  Nich- 
ols, but  I  never  saw  tliat"  To  this  question 
defendants  counsel  made  an  objection,  which 
was  overruled  by  the  court  and  exception 
taken.  In  view  of  the  fact  tliat  defendant's 
counsel  had  asked  the  witness  on  the  direct 
examination  what  defendant's  general  repu- 
tation was  as  to  being  a  law-abiding  citizen, 
and  whether  he  had  ever  heard  anything  bad 
about  him,  we  think  the  questions  nsked  on 
cross-examination,  and  objected  to,  were 
proper.  Bert  Seabold  having  been  interro- 
gated, as  a  witness  for  the  defense,  as  to  the 
general  reputation  of  defendant  as  a  peacea- 
ble, quiet  and  law-abiding  man,  and  having 
answered  that  It  was  good,  the  prosecutins 
attorney  asked  the  witness,  on  cross-exami- 
nation, "Ton  have  been  nndcr  Indictmrait  In 
this  court  yourself,  haven't  you?"  To  this 
question  the  defense  objected,  and.  It  l)eing 
overruled  by  the  court  exception  was  taken, 
and  the  witness  answered  that  he  had.. If 
a  witness  has  been  charged  with  a  crime,  or 
arrested  or  indicted  for  it,  he  may  be  asked 
about  it  on  cross-examination,  and,  when 
such  facts  are  Irrelevant  to  the  matter  in  is- 
sue, the  party  putting  t^e  question  is  twund 
by  the  answers  of  the  witnesses.  He  cannot 
call  other  witnesses,  and  prove  that  the  an- 
swers are  false.  People  r.  Clark,  (N.  Y. 
App.)  8  N.  K.  Rep.  38;  Wroe  v.  State,  20 
Oliio,  400;  People  v.  Myer,  (Cal.)  17  Pac.  Rep. 
431. 

The  defendant  also  claims  that  tbe  coort 
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did  not  state  the  law  of  self-defcnae  cor- 
reotlr  to  the  jarjr.  In  Its  diarse  to  tiie  Juiy 
the  court  said  timt  the  defense  was  justifia- 
ble homicide,  and  proceeded  to  deSne  it  as 
applicable  to  the  CTldrace.  In  doing  so  he 
reHd  more  of  the  statute  than  was  neccs- 
saiy  In  view  of  the  evidence,  and  omitted 
to  read  all  Oiat  was  applicable,  but  he  stated 
in  his  own  langtuige  to  the  jury  that  which 
he  omitted  to  read.  The  court  said,  in  sub- 
stance, that  If  the  drcumsUmceB  were  such, 
or  80  appeared  to  be,  as  to  induce  In  the 
d^ndant,  at  the  time  of  the  homicide,  a 
reasonable  belief  that  It  was  necessary  for 
him  to  kill  Adolpb  KoUer  to  save  his  own 
life  or  to  prevent  great  bodily  Injury,  and 
that  in  f^ood  faith  he  acted  upon  such  belief, 
and  killed  Kohler,  he  was  Jostlfied,  unless 
the  Jury  further  bdleved  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant wrongfully  brought  on  the  quarrel  or 
difficulty  which  resulted  in  such  killing,  and 
did  not  in  good  faith  decline  any  further 
^fflculty  with  the  deceased  before  firing  the 
fatal  shot  Defendant's  counsel  Insist  that 
the  Jury  may  have  understood  the  court  to 
say  that  the  defendant  could  not  justify  the 
killing  of  Kohler  if  he  called  on  him  for  the 
purpose  of  ezpLination  or  of  reaching  an  am- 
icable and  peaceable  settlement  of  their  dif- 
ferences,—if  he  went  to  the  place  of  the 
homicide  with  justifiable  motives,  and  for 
lawful  purposes.  We  do  not  think  that  the 
language  used  in  the  charge  of  tbe  court  was 
subject  to  such  an  Interpretation  or  to  such 
a  construction.  "The  court  charged  the  jury 
that  If  the  deceased  was  at  his  own  room, 
and  the  defendant  came  over  there  to  the 
deceased  for  the  purpose  of  a  quarrel,  and 
then  by  his  own  act  brought  on  the  situation 
thatseemed  to  him  to  be  dangerous,  he  would 
not  be  justified  In  Idlllng  the  deceased.  It 
would  be  necessary  for  hlin  to  retreat  out  of 
the  way  before  be  would  be  justified  In  do- 
ing sa"  And,  when  the  attention  of  the 
court  was  called  to  this  portion  of  the  charge 
by  cotmsel  for  the  defendant,  It  further  said 
to  the  jury:  "I  will  modify  that  Instruction 
In  tills  way:  If  it  appears  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant went  to  the  house  there  wrongfully,  with 
a  wroug  Intention,  whether  to  kill  or  not, 
but  went  there  for  the  purpose  of  a  quar- 
rel, and  by  Iils  own  acta  put  himself  in  tliat 
position,— In  a  dangerous  position,— It  was  iils 
duty  to  retreat  from  that,  and  decline  any 
controversy,  if  he  could  with  safety.  He 
was  not  bound  to  run  away,  and  take  a  shot 
in  the  back."  This  statement  of  the  law  of 
justifiable  homicide  applicable  to  the  facts 
was  favorable  to  the  defendant  If  the  de- 
fendant sought  the  deceased  with  the  Inten- 
tion of  having  a  difficulty  with  him,  the  law 
required  him  to  decline  In  good  faith  any  fur- 
ther difficulty,  before  killing  him;  and  if  he 
did  so  wronghilly  bring  on  the  difficulty,  and 
did  not  decline  any  further  difficulty  before 
the  shooting,  he  could  not  justify  the  boml' 
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dde  on  Xbe  ground  of  s^-defense.  People 
T.  Lamb,  17  OaL  323;  Adams  v.  People,  47 
HI.  376;  Com.  r.  S^frldge,  1  Hor.  &  T. 
Gas.  1;  People  v.  Stoneclfer,  6  Cnl.  405; 
People  T.  Travia,  56  CaL  251;  State  t. 
Ne^eyi  20  Iowa,  lOS;  KIppy  r.  State,  2 
Head,  217. 

Counsel  for  defendant  Inirist  that  too  much 
libera  of  statement  and  expresdon  was  In- 
dulged in  by  the  prosecutii^  attorney,  and 
permitted  by  the  court,  on  the  trial  of  tbe 
cause,  and  it  appears  that  some  personali- 
ties towards  each  other  were  indulged  in  by 
counsel  on  both  ddes.  In  view  of  this,  the 
counsel  for  the  defendant  assigns  as  error 
the  refusal  of  the  court  to  give  the  follow- 
ing request:  "The  jury  are  further  Instruct- 
ed that  whatever  may  have  been  said  or 
claimed  by  cotmsel  on  either  side  during  the 
introduction  of  the  testimony  and  tbe  «c- 
amlnation  of  the  witnesses,  or  In  their  ar^ 
guments  to  the  court  should  have  no  influ- 
ence whatever  with  tbe  jury  In  determining 
the  facts  In  the  case,  except  so  far  as  the 
testimony,  when  considered  altogether,  may 
show  the  statement  to  have  l>een  tme.  The 
jury  should  not  be  influenced  by  anything 
but  the  testimony  In  the  cause,  with  what- 
ever light  may  have  been  reflected  thereon 
by  the  arguments  and  analysis  of  counsel, 
and  the  law  as  it  has  been  given  you  In  the 
charge  by  the  court,  and  from  these  alone 
endeavor  to  arrive  at  the  very  truth,  re* 
gardless  of  results."  Jurors  should  take  into 
consideration  tlie  questions  stated  by  counsel 
to  the  witnesses,  with  theAe  answers.  Coun- 
sel may  restate  the  testimony,  and  refresh 
the  memory  of  the  jurors.  They  may  state 
it  in  connection  with  other  evidence,  and 
state  its  effect  as  they  tmderstand  It,  and 
draw  Inferences  and  state  their  concluslona 
Facts  to  which  no  witness  has  testified  may 
be  inferred  from  those  testified  to,  and  their 
existence  may  be  claimed  by  counsel.  Co- 
incidences, corroborations,  disagreements,  or 
absurdities  wtilch  arise  when  the  evidence  is 
considered  alone,  or  when  considered  with 
respect  to  matters  of  common  knowledge, 
may  be  pointed  out  and  stated  by  counsel. 
They  may  refer  to  the  laws  of  cause  and 
effect  to  the  laws  of  natiU'e,  to  tbe  relations 
of  things  to  human  nature,  as  manifested 
la  conduct  under  given  conditions,  and  from 
such  laws  and  facts,  and  from  the  evidence, 
they  may  Infer  motives  or  designs,  good  or 
bad.  There  Is  also  a  great  fund  of  knowl- 
edge, common  to  all  mankind,  which  coun- 
sel may  resort  to  In  the  argument  to  a  jury, 
and  from  Inferences  drawn  from -that  knowl- 
edge. In  connection  with  the  evidence  and 
facts  of  the  cause,  and  from  Illustrations 
which  they  may  properly  make,  they  may 
Influence  the  minds  of  jurors.  Counsel  may 
state  presumptions  of  fact  presumptions  of 
law,  and  legal  principles  applicable  to  the 
case,  to  be  controlled,  however,  by  the  chaise 
of  the  court.  Of  course,  counsel  have  no 
rlc^t  to  state  any  expression,  act  intent,  or 
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motive  of  fhe  defendant,  except  bo  far  as 
testified  to,  or  Inferable  from  the  evidence. 
They  have  no  r^t  to  make  any  statements 
as  to  Uie  d^eadant's  charaetor,  except  so 
far  as  the  law  presumes,  or  as  th^  are  au- 
thorised by  the  erldenoe.  or  as  they  may  be 
Infwred  from  It.  The  statements  of  the 
prosecuting  attorney  objected  to  were  conclu- 
rions  and  inferences,  as  he  claimed,  from  the 
eridmce,  and  authorized  1^  it  There  was 
some  erldenoe  upon  whiidi  to  base  them. 
When  the  evidence  was  all  considered  to- 
gether, it  may  not  have  be«i  suffident  to 
the  minds  of  some  men  to  warrant  such 
coodmdons,  but  it  was  tbe  province  of  the 
Jury  to  Judge  of  the  credibility  of  the  wit- 
nesses, to  weigh  the  evidence,  and  to  find 
the  facts.  While  we  think  that  the  request 
is  susceptible  of  a  oonstnu^on  that  would 
make  it  substantially  correct  the  Jurors 
might  bave  attached  to  It  a  meaning  that 
would  liave  limited  the  Inflaence  and  effect 
of  legitimate  statements  of  counsel  and  their 
arguments  too  much. 

With  other  prbudples  of  law  stated  In  the 
diarge,  the  court  announced  to  the  Jury  that 
every  man  cliarged  with  a  crime  Is  presumed 
to  be  Innocent  until  be  is  proven  guUty  be- 
yond a  reasonable  doubt  The  charge  also 
contains  tlie  foQowlug:  "If  the  Jury  believe, 
from  all  the  evidence  in  the  case,  that  It 
was  necessary  that  the  defendant  sboald, 
or  that  he,  acting  as  a  reasonable  man  wOidd 
under  Ibe  circumstances,  thought  it  was  neo- 
essary  for  the  d^endant  to,  kill  the  de- 
ceased, or  disable  him,  in  order  to  save  his 
own  life,  or  prevent  the  deceased  from  do- 
ing him  some  great  bodily  harm,  then  he 
was  Justified  In  takiog  the  life  of  tlie  de- 
ceased, and  should  be  acquitted,  unless,  as  I 
said  before,  the  defendant  here  was  to  blame, 
and  was  the  aggressor  In  procuring  the  titu- 
atlon  In  which  he  was  In  danger."  The  ju- 
rors must  have  understood  from  the  charge 
that  they  should  form  th^r  beliefs  from  the 
evidence  before  them.  In  view  of  the  fact 
that  the  charge  of  the  court,  as  given,  ap- 
pears to  be  fair,  and  to  cover  aU  the  points 
upon  which  It  was  necessary  to  charge  the 
Jury,  we  find  no  error  In  the  refusal  of  the 
court  to  give  the  request  asked.  Other  er- 
rors are  assigned  by  the  defendant's  counsel, 
but  we  do  not  deem  it  necessary  to  oonalder 
them  further  in  this  opinion,  as. we  do  not 
find  any  reversible  error  in  the  record.  The 
Judgment  ot  the  court  below  is  affirmed. 

BABTGH  and  UINBB,  33.,  concurl 


(88  Cal.  COS] 

WJflST  COAST  LUMBER  CO.  STATES 
INV.  &  INS.  CO.    (No.  15,127.) 
(Supreme  Court  of  California.   Juae  8,  1893.) 
Iksubakce— Waivbk  of  Co\DiTiO-\  8— Actios. 
1.  A  fire  iusarance  i)olicy  on  a  house  on 
leased  land  was  made  in  toe  nnme  of  the 
lessee,  with  a  provision  that  loss,  if  any,  under 


same,  should  be  passable  to  another  person,  as 
his  interest  might  appear.  The  lessee  surren- 
dered the  property  to  the  owner,  aud  the  per- 
son to  whom  the  loss  was  made  payable  noti- 
fied the  agent  of  the  insurance  company  of 
the  surrender  by  the  leasee,  and  was  informed 
by  the  agent  that  no  change  in  the  policy  was 
necessary  because  of  the  same,  acldf  that 
the  insurance  company  thereby  waived  a  pro- 
vision in  the  policy  that  the  same  shonld  be 
void  if,  without  the  consent  of  the  company  In- 
dorsed thereon,  there  should  be  any  change  In 
the  title  or  poBseeaion  of  the  property. 

2.  Huch  a  policy  further  provided  that 
false  swearing  in  the  proofs  of  a  loss  would 
avoid  the  same;  and  me  insurance  compBoy. 
with  notice  that  the  assured  had  parted  ^\itb 
his  interest  In  the  property  insured,  insisted 
that  he  should  malte  the  proofs  of  loss.  In  the 
sworn  proofs  the  assured  was  stated  to  be  the 
owner  of  the  property,  and  the  loss  was  there* 
upon  adjusted,  and  the  agent  of  the  company 
authorized  to  make  a  draft  for  the  amount  of 
the  loss  to  the  order  of  the  person  to  whom, 
by  the  terms  of  the  policy,  the  loss  was  payable. 
Held,  that  the  company  could  not  afterwards 
avoid  liability  by  clalmlag  that  the  assured 
swore  falsely  as  to  the  ownership  of  the  prop- 
erty. 

a.  Under  such  a  poiicr  the  pawn  to  whom 
the  loss  is  made  payable  may  maintain  an  ac- 
tion in  his  own  name  for  the  amount  of  the 
loss,  where  the  vahie  of  his  interest  ta  the 
property  exceeds  such  amount 

Commissioners*  decldon.  Department  2. 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;  John  Ilimt,  Judge. 

Action  by  the  West  Coast  Luuiber  Com- 
pany against  tlie  State  Investment  &  Insur- 
ance Company  to  recover  the  amount  of  a 
loss  txnder  a  flre  insurance  policy.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Fisher  Ames,  for  appellant  Haven  &  Ha- 
ven, for  respondent 

SEABL3,  a  Action  upon  a  policy  of  In- 
surance. Plaintiff  had  Judgment,  from  which, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  Hib  defendant  appeals.  On  the 
18th  day  of  June,  ISSS,  fhe  State  Investment 
&  Insurance  Company,  a  corporation,— the 
defendant  herein,— issued  Its  policy  of  tnsur- 
anco  agnlDst  loss  or  dahiage  by  flre  to  one 
E.  B.  Newkirk,  to  the  amount  of  $1,200, 
upon  a  three-story  frame  store  building,  sit- 
uate In  San  Diego,  Cal.;  loss,  If  any,  pay- 
able to  West  Coast  Lumber  Company,  as 
their  interest  may  appear."  The  building  In- 
sured was  wholly  destroyed  by  flre  February 
5,  1889.  The  complaint  contains  two  counts: 

(1)  A  count,  in  the  usual  form,  for  nonpay- 
ment by  defendant  of  $1,200  on  accoimt  of 
the  loss  by  fire  of  the  insured  property.  (2) 
For  the  nonpayment  of  a  bill  of  exchange 
drawn,  by  direction  of  defendant,  upon  Itself, 
In  the  adjustment  by  defendant  of  the  loss, 
in  the  sum  of  $1,200.  The  answer  sets  out 
a  number  of  defenses  to  the  action,  among 
which  may  be  enumerated:  (1)  The  plaintiff 
had  no  Interest  In  the  property,  except  as 
a  holder  of  a  mechanic's  lien  thereon,  which 
hnd  lieen  paid,  satisfied,  and  discharged. 

(2)  The  fire  occurred  by  reason  of  the  neglect 
of  the  plaintiff  acd  of  B.  B.  Newklric  to  use 
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means  practicable  and  necessary  to  preeerre 
the  Insured  pn^erty  from  damaffea.  (3) 
That  the  Interest  of  Newtdrk  in  the  property 
was  a  leasehold  interest,  and  that  on  or 
about  July  12.  188S,  Newklrk  and  the  pUin- 
tiff,  without  the  knowledge. <nr  consent  of 
defendant,  and  contrary  to  the  provisions 
of  the  policy,  conveyed  and  delivered  the 
property  to  one  E.  V.  Roberts,  whereby  the 
policy  became  void.  (4)  Thnt  after  July  12, 
1888,  neither  Mewkirk  nor  plaintiff  occupied 
or  controlled  the  building,  and  that  defend- 
ant had  no  knowledge  that  their  insurable 
interest  in  the  property,  or  occupancy  or 
control  thereof,  had  ceased,  until  on  or  about 
June  13,  1889,  and  that,  at  the  time  of  giv- 
ing the  supposed  draft  or  bill  of  exchange, 
defendant  supposed  they  had  an  Insurable 
Interest  therein.  (5)  That  neither  plaintiff 
nor  Newldrk  gave  notice  or  proof  of  loss  as 
reqolred  by  the  policy. 

At  the  date  of  the  policy  of  insurance,  £. 
B.  Newklrk  was  the  lessee  of  the  Insured  prop- 
erty, under  one  E.  V.  Roberts,  from  whom 
he  held  a  written  lease.  The  plaintiff  herein 
had  furnished  lumber  to  Newklrk  for  the 
ccmstruction  of  the  building  on  the  property; 
had  on  the  20th  day  of  March,  1888,  filed 
its  mechanic's  Hen  upon  the  property  as 
security  for  the  sum  due  and  owing  for  such 
lumt>er,  amounting  to  something  over  ¥2,200; 
and  had  on  the  11th  day  of  June,  1888, 
brou^t  suit  to  recover  and  to  foreclose 
the  mechanic's  lien,  against  the  lessee  and 
owner  of  the  prcmisea  The  application  for 
Insurance  was  mode  by  plaintiff,  the  premi- 
um paid  by  it,  and  the  policy  was  delivered 
to  It.  Subsequent  to  the  Issue  of  the  policy, 
and  on  the  23d  day  of  October,  1888,  plaintiff 
obtained  judgment  on  Its  claim  for  $2,332.58, 
and  it  was  decreed  that  plaintiff  had  a  lieu 
therefor  on  the  house  and  lot  of  land  in  ques- 
tion. After  the  Are  the  lot  of  land  was  sold 
by  the  sheriff  under  the  decree  of  foreclosure, 
and  purchased  by  the  plaintiff.  Its  value 
was  $1,000.  On  or  about  July  12,  1888.  the 
lessee,  E.  B.  Newklrk,  surrradered  his  lease- 
hold Interest  in  the  insured  building,  and 
the  lot  of  land  upon  which  it  was  situated, 
to  his  landlord,  B.  V.  Roberts.  There  was 
evidence  tmdlng  to  show,  and  the  court 
Ibmid,  ttuLt  thereafter,  and  prior  to  the  lorn, 
defendant's  agent  was  informed  by  plaintiff 
that  the  leasdiold  Interest  had  been  snrren- 
d««d  by  Vewkttk,  and  was  assured  1^  the 
agent  of  defendant  that  no  change  In  the 
policy  of  Insorance  was  necessary  by  reason 
thereof.  The  court  finds,  also,  that  witUn  60 
days  after  the  fire,  plaintiff,  under  the  direc- 
tl<m  and  btstmotlons  of  the  defendant,  pro- 
cured proofboCOie  loss  to  be  made  and  signed 
1^  Newhiifc,  as  required  Iqr  flie  policy  of  In* 
Borance.  and  delivered  the  same  to  defendant 
These  proofs  vere  retained  by  defendant 
An  examination  of  the  circumstances  of  the 
destnicdon  of  the  property  was  made  it, 
and  of  plalntUTs  Interest  therein,  and  right 
to  receiTe  the  amount  of  the  Insurance  under 


the  poUcy;  and  thereafter,  by  direction  of 
defendant,  its  agent  in  San  Dl^o  made  and 
accepted,  and  delivered  to  plaintiff,  its  bill 
of  exchange.  In  writing,  for  $1,200.  The 
court  finds  that  there  was  no  misapprehen- 
sion on  the  part  of  defendant  respecting 
the  insurable  interest  of  the  plaintiff,  or  of 
Newklrk,  at  the  time  the  bill  of  exchange 
was  executed.  The  foregoing  statement  is 
not  Intended  as  a  synopsis  of  all  the  issues, 
or  of  all  the  facts  found  by  the  court,  but 
is  deemed  sufficient  to  an  understanding  of 
the  principal  objections  made  by  appellant 
to  the  findings  of  the  court,  and  the  Judg- 
ment based  thereon.  The  contentions  of  ap- 
pellant may  be  grouped  under  two  beads: 
(1)  Those  relating  to  the  forfdture  of  the 
policy  by  the  surrender  of  the  leasehold  In- 
terest of  Newklrk  to  his  landlord,  and  to  his 
subsequent  lack  of  an  insurable  interest  bi 
the  property;  and  (2)  those  foimded  upon 
the  alleged  false  and  fraudulent  statements 
of  Newklrk  In  the  proof  of  loss  furnished  the 
defendant  The  Insured  building  stood  upon 
leased  ground,  which  fact  was  stated  in  the 
policy. 

Among  the  causes  of  forfeiture  mentioned 
In  the  policy  are  the  following:  If  the  above- 
mentioned  premises  "become  vacant  and  un- 
occupied, *  *  *  or  if  the  property  be  sold 
or  transferred,  or  any  ch-mge  takes  place 
in  tide  or  possession,  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  trans- 
fer or  conveyance,  •  •  •  without  the  con- 
sent of  the  company  indorsed  hereon,  •  •  • 
then,  and  in  every  such  case,  this  policy 
shall  be  void."  The  flndiag  of  the  court  Is, 
as  before  stated,  that  on  or  about  July  12, 
1888,  Newklrk  surrendered  his  leasehold  to 
his  landlord,  E.  V.  Iloberts.  and  that  there- 
after, and  prior  to  the  flre,  defendant's 
agent  was  Informed  of  such  fact  by  the 
agent  of  plaintiff,  and  he  thereupon  assured 
the  agent  of  plaintiff  that  no  change  In  the 
policy  of  insurance  was  necessary.  Tlils  find  • 
Ing  Is  supported  by  evidence.  The  witness 
Hickman,  who  had  charge  of  plaintiff's  busi- 
ness, testified  that  be  informed  Mr.  Pierce, 
the  agent  of  defendant,  two  or  three  days 
after  the  change,  tli^t  the  property  had 
passed  from  Newklrk  to  the  owner  of  the 
real  estate,  and  says:  "I  told  him  the  policy 
should  be  changed  to  show  the  difference  In 
ownership,  and  he  claimed  it  was  Just  as 
well  to  let  it  stand  as  it  was,  as  our  [ploin- 
tiCTs]  interest  In  the  building  was  not  dunged, 
and  Newklrk  might  possibly  reclaim  his 
property."  And  again:  "He  [Pierce]  as- 
sured me  that  the  policy  was  just  as  good 
thai  as  it  ever  was,  and  covered  our  intw- 
est  In  the  building,  just  the  same."  The 
question  taividred  under  this  head  Is  not  as 
to  the  binding  effect  of  the  clauses  In  the 
policy  as  to  change  of  ownenddp  or  pos- 
sesEdon,  or  as  to  flie  origtaial  ri^t  of  defend- 
ant to  insist  upon  their  observance,  and  In 
default  thereof  to  uphold  a  forfeiture  of  the 
policy*  The  propocdtlon  la,  rather,  that  con- 
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ceding  all  thla,  could  and  did  the  defendant 
waive  their  observance?  Insurers  may,  and 
often  do,  by  their  acts  and  condnct,  place 
themselves  In  such  a  poeitton  that  they 
cannot  avail  themselves  of  a  defense  which 
they  might  otherwise  Interpose  to  an  action 
□pon  their  policies.  When  thns  placed  they 
are  said  to  be  estopped  from  availing  them- 
selves, or  to  have  waived  their  right  to  avail 
themselves,  of  such  a  defense.  If,  as  was 
the  case  here,  a  building  Is  Insured  against 
loss  by  fire  under  a  polity  containing  a  pro- 
viso that  It  shall  be  or  become  void  in  case 
the  building  Is  or  shall  become  vacant  or 
anoccupied.  when,  as  was  well  known  to  the 
Insurer  at  the  date  of  the  policy,  and  subse- 
quently, It  was  and  remained  nnocfupied, 
the  Insaror  will  be  presumed  to  have  waived 
the  clause  as  to  occupancy.  May  on  Insur* 
ance  states  it  In  this  wise:  "To  deliver  a  pol- 
icy with  tall  knowledge  of  fftcts  upon  which 
Its  validity  may  be  disputed,  and  thoa  to  tai' 
sist  upon  these  facta  as  gromid  of  avfddance. 
Is  to  attempt  a  firaud.  This  the  conrta  wlU 
nelthw  aid  nor  presume;  and  when  the  alter- 
native la  to  find  this  or  to  find  that,  In  ac- 
cordance with  honesty,  there  was  an  Intent 
to  waive  the  known  ground  of  avoidance* 
tbey  irill  c^iooae  ttie  hitter.**  May.  Tsm,  I 
497;  Insnranoe  Co.  v.  Ives,  56  HI.  402.  In 
many  policies  of  hunuance  a  proviso  la  In- 
serted Inhibiting  anj  walv^  of  flie  condl- 
tlMU  or  reqnlremeaits  of  the  contract  of  In- 
snranoe,  except  In  some  spedfled  manner, 
by  certain  designated  persons  or  officers,  or 
aeeptlttg  such  waiver  shall  be  In  writing, 
and  indorsed  on  the  policy.  Questions  under 
provldons  of  this  tdiaracter  arose  in  Shug- 
;art  r.  Insurance  Co.,  55  Gal.  408;  Gladding 
r.  Aasoclatlon.  66  CaL  6,  4  Pac.  Rep.  764; 
Bnos  V.  Insurance  Co.,  67  CaL  621,  8  Pac. 
Rep.  379.  I  find  no  such  provision  In  the  pol- 
icy here.  It  does  provide  that  certain  thhigs 
shall  avoid  it  unless  the  consent  of  the  com- 
pany Is  indorsed  tbereon,  or  "without  the 
written  assent  of  the  company  Indorsed  there- 
on," or  "without  the  consent  of  the  company 
written  thereon,"  etc.;  but  there  Is  no  clause 
expressly  requiring  a  waiver  of  any  of  the 
r^its  oi  the  company  to  be  in  writli^,  or  to 
be  assented  to  by  any  particular  officer,  or  In 
any  specified  manner.  Under  such  circumstan- 
ces it  must  be  assumed,  as  was  said  In  Silver- 
berg  v.  Insurance  Co..67Gal.  41, 7  Pac.  Rep. 
88,  quoting  from  Insurance  Co.  t-  Wilkinson, 
13  WalL  222:  "The  powers  of  the  agmit  are, 
prima  fade,  coextensive  with  the  business 
Intrusted  to  bis  care,  and  will  not  be  narrow- 
ed by  limltatlonB  not  communicated  to  the 
person  with  whom  he  deals.  An  Insurance 
company  eetabllshing  a  local  agency  must  be 
held  responsible  to  the  parties  with  whom 
they  transact  btudness  for  the  acts  and  decki- 
ratlons  of  the  agent,  within  the  scope  of  his 
employment,  as  If  they  proceeded  from  the 
principal."  The  agents  of  the  defendant  at 
San  Di^,  having  the  authority  to  so  act, 
moat  bo  preanmed^  by  their  outdnct  and 


dedarationa,  exn'dsed  and  made  wltii  full 
knowledge  of  all  the  facts,  to  have  waived, - 
on  behalf  of  defendant,  Its  right  to  have  the 
policy  terminated  by  the  surrender  of  the 
leasehold  Interest  of  Newkirk  to  his  lessor. 
To  hold  othen^lse  would  be  to  uphold  prac- 
tices which  would  Itili  the  insured  into  fan- 
cied security;  to  prevent  their  seeking  other 
and  further  Inaurance,  until,  when  too  late, 
they  find  themselves  doomed  to  loss  by 
confiding  in  the  declarations,  and  following 
the  advice,  of  those  who  were  bound,  by 
every  conslderRtlMt  of  Justice  and  honesty, 
to  speak  the  troth,  or  at  least  to  stand 
mute.  Defendant  had  a  right  to  canod  Ita 
policy,  or  to  treat  it  as  forftfted  reason 
of  the  cbange  of  title  and  poeseasioiL  It 
failed  to  do  so  when  it  'should,  if  at  all,  and 
cannot  now  be  permitted  to  profit  at  the 
expense  of  plaintiff,  who  would  be  a  suf- 
ferer by  the  delay. 

We  proceed  to  consider  13ie  alleged  fiilse 
and  frandulmt  statem^t  of  VTewldife  in  Uie 
proote  <tf  loss  furnl^ed  defendant,  and  ita 
effect,  if  any.  on  the  rU^ts  of  ttie  lattw. 
The  poller  provided  that  "in  caae  at  loss  Oie 
assured  shall  gtre  immedlato  notice  thereof, 
and  shall  raider  to  the  company  a  particular 
account  of  said  loss,  nndo:'  oatti,  stating  the 
time,  origin,  and  dreumatances  of  flie  fire; 
occupancy  of  the  bnOding  insured;  •  •  • 
ownership  of  the  property,"  eta  Also,  flic 
following  datue:  "False  swearing,  frand,  or 
attempt  at  fraud,  on  the  part  at  the  as- 
sured, diall  cause  a  forfdture  of  all  dahn 
under  this  poUcy."  The  false  swearing  and 
fraud  that  wHI  forfdt  a  poll'7  under  m 
clause  of  tiite  charac^  Is  wUIftil  fraud  or 
false  swearing,  and  not  the  result  of  inad- 
vertence or  mistake.  Insurance  Go.  t.  Sbur, 
71  Tex.  733,  12  S.  W.  Rep.  45;  May,  Ins.  | 
447.  It  should  be  knowingly  and  willfully 
false,  and  Intended  to  Injure  the  company. 
(Erman  v.  Insurance  Co.,  35  La.  Aim.  1005,) 
or,  if  not  so  intended,  must  relate  to  some 
matter  material  to  the  inquiry,  concerning 
which  the  company  has  a  right  to  know 
the  trutii,  and  the  effect  of  which  would 
have  a  bearing  upon  its  liability,  (CInflIn  t. 
Insurance  Co.,  110  U.  a  81.  3  Sap.  Ot 
607.) 

1.  Was  Newkiife  guilty  of  false  swearingT 
The  proofs  at  loss  subscribed  and  sworn  to 
by  him  are  not  set  oat  In  full  in  the  record. 
So  far  as  made  to'appear,  the  document  Is 
as  follows:  "The  property  so  insured,  on 
which  this  claim  for  loss  Is  made,  was  owned 
at  the  time  of  the  fire  as  follows:  By  as- 
sured, $5,000.  Held  in  trust  or  commission 
for  — — ,  and  no  other  person  <h*  persons 
have  any  title  to  or  Interest  tberdn.  •  •  • 
Witness  my  hand,  at  San  Diego,  this  16th 
day  of  April.  A.  D.  18S9.  [Signed]  B.  B. 
Newkirk.  Sworn,"  etc.,  "before  A,  O.  Mor- 
gan, Notary  Public."  The  finding  of  the 
court  Is  that  Newkirk  surrendered  his  leaae 
in  and  to  the  property  on  or  about  July  12, 
1888;  and  ttmioefortb  we  most  presomo  be 
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bad  no  legal  Interest  therein.  In  determin- 
ing, however,  whetiier  or  not  he  was  gollty 
of  fiUse  Bwea^ag  in  maldng  the  proofs  of 
loss,  we  may  look  to  all  the  evidence  in 
the  case;  and,  if  aaeh  a  state  of  facts  Is  pre- 
sented thereby  as  leares  a  reasonable  pre- 
sumption of  mistake  or  misapprehension  on 
his  part,  sach  presumption  should  be  In- 
dulged In  preference  to  that  of  wUlfol  false 
flwearlng,  founded  i^n  the  single  fact  that 
the  legal  title  had  passed  from  him.  E.  O. 
ElckmaD,  who  had  charge  of  plalntlfT's  busi- 
ness In  San  Diego  at  the  time,  testified  that, 
as  .soon  as  he  lieard  of  the  transfer  of  the 
property  by  Newidrk,  "I  went  to  him  about 
It,  and  he  said  It  was  only  security  for  the 
back  rent,  and  that  as  soon  as  he  was  able 
to  pay  the  rent  the  building  would  be  re- 
turned to  him,  and  In  the  mean  time,  if  Mrs. 
Roberts  [the  ownerj  was  able  to  sell  the 
buildings,  Mr.  Newklrk  was  to  receive  all 
the  money  received  from  the  buildings  that 
was  In  surplus  of  the  rent  In  arrears."  If 
this  was  true,  Newklrk  still  had  an  equl- 
taUe  Interest  in  the  pr(Q)erty,  and,  subject  to 
ttie  payment  of  back  rent,  was  entitled  to 
be  restored  to  his  legal  status  under  the 
lease.  An  equitable  Interest  in  real  property 
Is  an  Insurable  Interest.  This  much  is  deem- 
ed due  to  the  memory  of  Newidrk,  who  was 
confined  by  sicliness  at  Ihe  date  of  taking  the 
proofs,  and  died  three  days  later. 

2.  Concotting,  honever,  all  that  the  up- 
pellant  claims  in  reference  to  the  falsity  of 
the  proofs  of  loss,  and  It  Is  not  perceived 
tltnt  its  case  is  improved.  It  Is  shown  to 
have  known  where  the  title  was  vested. 
Knowing  all  this,  and  the  interest  of  plaintiff 
in  the  property,  and  the  amount  and  na- 
ture of  such  interest.  It  still  insisted  that 
Newklrk  should  make  the  proofs  of  loss, 
and  Its  a^ent  had  them  filled  out  In  his  office 
by  his  boolikeepet,  and  under  his  instruc- 
tions, and  then  delivered  them  to  plaintiff's 
agent  for  execution  by  Newklrk.  It  received 
such  proofs  on  or  about  April  15,  ISSQ,  and, 
BO  far  as  appears,  made  no  objection  thereto 
for  a  long  time  thereafter.  Its  adju^r 
had,  as  early  us  February,  18S9,  furnished 
the  officers  of  defendant  at  San  Francisco 
with  evidence  of  plalntltTs  claim,  and  with 
Information  as  to  the  state  of  the  titie.  On 
the  3d  of  June  tbereaifter,  defendant  in- 
structed Its  ag»its  at  San  Diego  to  draw  on 
it  for  Newltlrk's  loss,  and  to  send  policy  and 
proper  receipts.  Thereupon,  defendant,  by 
its  agents,  drew,  and  delivered  to  the  plain- 
tiff, Its  bin  of  excliange,  as  follows:  "Siin 
Diego,  Calif.,  Jime  3,  1889.  At  sight,  pay  to 
order  of  West  Coast  Lumber  Co.  twelve 
hundred,  no  lOOths,  dollars,  value  received, 
and  charge  the  same  to  account  of  Pierce  & 
Daly.  To  Charles  H.  Gushing.  Esq.,  Sec'y 
State  Investment  Insurance  Co.,  San  Fran- 
cisco, Calif."  Ihis  bill  of  exchange  was  pre- 
sented for  payment  soon  after  June  3,  1889, 
and  yraB  not  paid  to  plaintiff,  because  unac- 
oompanled  by  a  recMpt  from  Newklift;  no 


other  objection  being  made  to  rach  pay- 
ment A  receipt  from  Newidrk  was  then 
sent  for.  but  he  had  died  in  the  mean  time, 
as  Ijefore  stated.  Thereafter,  and  about 
June  14.  1880,  defendant  refused  to  pay  the 
draft  The  court  finds  that  there  was  no 
mJsapprehensicm  of  the  facta  respecting  the 
Insui-oble  Interest  of  plaintiff  or  of  Newldric, 
on  the  part  of  defendant,  at  the  time  tlie  bill 
of  exchange  was  executed.  There  was  evi- 
dence to  support  the  finding,  and  I  am  of 
opinion  d^endant  had,  witii  a  foil  linowl- 
edge  of  alt  the  facts,  waived  its  right  to  set 
up  the  forfeitures  relied  upon  as  a  defmse 
to  the  action.  The  case  made  here  is  in 
many  respects  similar,  but  In  some  parUcn- 
lars  a  stronger  one  in  favor  of  plaintiff  than- 
SUverberg  v.  Insurance  Co.,  67  Cal.  36,  7 
Pao.  Rep.  38.  In  that  case  tiie  proofs  had 
been  taken  by  the  defendant,  and  pro- 
noimced  satisfactory,  and  a  promise  to  pay, 
while  here  a  bill  of  exchange,  which  presup- 
poses a  final  adjustment  of  the  loss  and  the 
fuml^ing  of  all  needed  proofs,  had  been 
given.  Eaoh,  in  Its  wdy,*  is  a  waiver  of  all 
causes  of  forfdture  known,  or  which  ou^t 
to  have  been  Itnowa,  to  defendant  at  the 
time.  Murray  v.  Association,  90  Oal.  406, 
27  Pac.  Rep.  309;  Whcaton  v.  Insurance 
Co.,  76  Cal.  429,  18  Pac.  Rep.  758;  Stache 
V.  Insurance  Co.,  40  Wis.  89.  5  N.  W.  Rep. 
36;  Smith  v.  Insurance  Co.,  62  N.  T.  85. 
In  the  case  last  cited  It  was  said:  "The  time 
for  investigation  as  to  breaches  of  warranty 
is  when  a  claim  is  made  of  payment;  and  If 
the  company  elects  to  pay  the  claim,  or, 
what  is  equivalent  to  adjust  It  by  an  inde- 
pendent contract.  It  cannot  afterwards,  In 
the  absence  of  fraud,  retract,  or  fall  back 
upon  an  alleged  breath  of  warranty." 

The  claim  of  plaintiff,  after  satisfying  Its 
lien  to  the  extent  of  the  value  of  the  prop- 
erty purchased  under  foreclosure  sale,— $1,- 
000,— was  In  excess  of  the  amount  of  the  in- 
surance; and,  if  it  was  entitled  to  recover  at 
all.  It  was  for  the  $1,200.  Insurance  Co. 
Stinaon,  103  U.  S.  2.'). 

A  receipt  from  Newklrk  was  not  necessary 
to  the  security  or  discharge  of  defendant  A 
party  entltied  to  maintain  an  acUcm  may, 
upon  payment  being  made  to  him,  give  a 
valid  discharge  from  the  cause  of  action. 
Under  our  law  an  action  may  be  maintained 
by  the  party  in  Interest.  The  courts,  with 
some  exceptions,  bold  that  the  party  to 
whom  the  loss  Is  payable  may  sue.  Cone  v. 
Insurance  Co..  60  N.  Y.  619;  Chamberlain 
V.  Insurance  Co.,  55  N.  H.  249.  It  Is  suf- 
ficient to  say,  under  this  head,  that  decisions 
to  Uke  effect  are  to  be  found  emanating 
from  the  courts  of  Missouri.  New  Jersey, 
Illinois,  and  many  other  states.  Where  the 
proceeds  of  the  policy  are  to  go  In  part  to 
the  assured,  and  in  part  to  others,  the  au- 
thorltlea  are  not  uniform  as  to  the  proper 
plaintiff.  The  better  opinion,  however,  is 
believed  to  be  that  all  the  braeficiaiies  may 
unite  as  plaintiffs  in  the  action. 
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We  bare  followed  oonnsAl  for  appelant 
thToagfa  the  eeveral  objection*  made  by  falm 
aa  to  t3ie  sufficiency  of  tiie  evidnioe  to  sap- 
port  the  findings,  and  in  his  objections  to 
the  sufflciency  of  the  facta  to  uphold  tha 
Judgment,  and  It  would  bave  been  more  sat- 
isfactory to  OB,  and  perhaps  to  Mm,  to  hare 
adopted  the  same  course  herein,  but  the  ne- 
cessity of  confining  our  opinions  within  brief- 
er limits  than  such  method  would  have  rear 
dered  necessary  has  prevented.  The  case 
seems  to  hare  been  fairly  tried,  and  wisely 
determined,  and  the  Judgmmt  and  order 
appealed  from  should  be  affirmed. 

Wa  euunr:  TBHFLB,  <X;  BELGHBB,  a 

¥ER  CUKUM.  For  the  reasons  glreu  In 
ttie  foregoing  opinion  the  judgmoit  and  oiv 
der  appealed  ficom  a»  affirmed. 


(3  Cal.  Unr^.  8S$) 

McKENZIB  T.  GILMORH.   (No.  18,067.) 
(Supreme  Court  of  California.  Jaoe  8,  iS93.) 
HlQUWATa — Dbdication. 

1.  Defendant,  for  the  purpose  of  chasging 
the  course  of  a  highway,  opened  a  road  through 
his  laud,  fenced  it  on  both  sides,  allowed  it  to 
be  used  by  the  public,  and  to  be  worked  and  con- 
trolled by  the  public  authorities.  Held,  that 
the  road  was  dedicated  to  the  public. 

2.  Where  a  person  dedicates  land  for  a 
public  highway  be  cannot  afterwartis  reclaim 
the  same  by  showing  that  he  was  induced  to 
sake  such  dedication  hjF  the  prcmiise  of  a 
n^hbor  to  give  him  the  use  of  other  lands, 
and  that  be  Ead  ceased  to  use  such  lands. 

3.  A  petition  asking  that  a  highway  be  ra- 
cated  was  presented  to  a  board  of  superrisors. 
Viewers  were  appointed,  and  in  their  report 
thc7  reco&imended  that  the  highway  be  made 
a  i»irate  road,  and  that  the  owners  of  the  land 
OTer  whidi  the  road  passed  gire  a  deed  to  the 
ooanty  for  the  prirate  road.  The  board  made  an 
order  adopting  the  report,  but  do  deeds  of  the 
land  were  erer  made,  aeld,  that  the  order  of 
the  supervisors  was  not  an  abandonment  of  the 
highway. 

Oommlssioners*  decision.  Department  2. 
Appeal  from  superior  cotut,  Tehama  ooonty; 
Edward  Sweeny,  Judge. 

Action  by  Isaac  McKenrie  against  John 
Qllmore  to  cause  obstructions  to  be  removed 
from  a  highway.  Judgment  was  rendered 
for  defendant,  and  plaintUC  appealu  Be> 
Traaed. 

N.  P.  Obl^nan,  for  appdlant  L,  Y.  Hltdi- 
cocfc  and  J.  T.  Uaflodc,  for  respondent 

TBMPLB,  O.  This  ts  an  acttmi  brou^t  by 
a  rood  oToaeer  to  cause  certain  obstructions 
to  be  removed  from  the  public  highway. 
Hie  cause  was  tried  with  the  aid  of  a  Jory* 
whidi  found  for  the  defendant  The  plaintiff 
appeals  from  the  judgment  and  from  an  m- 
der  refusing  m  new  trlaL 

There  are  numerous  assignments  of  error 
In  the  record,  but  I  think  It  necessarr  to  no- 
tice bat  a  few  at  them.  The  ezlstence  of  the 
htfiway  for  a  pmtlon  «f  the  way  was  sho^ 
by  proceedings  before  the  board  of  supervis- 


ors, which  resulted  In  an  order  establishing 
the  road.  Between  certain  points  this  road 
had  been  changed  by  one  Hickman,  who 
opened  a  road  ncross  iiis  land,  fenced  it  on 
both  sides,  and  nllowed  it  to  be  used  by  the 
public  and  to  lie  worked  and  controlled  by 
the  public  authorities.  The  old  road  had 
been  fenced  np.  It  was  claimed  that  the 
new  road  was  dedicated  by  Hickman  to  the 
public.  Defendant  was  permitted  to  show, 
as  rebutting  the  presumptlou  which  would 
arise  from  the  above  and  other  acts  on  the 
part  of  Hickman,  that  Hickman  had  opened 
the  road  to  the  public  in  consideration  of  the 
promise  of  one  of  his  nei^bors  that  ha 
should  have  the  use  of  certain  other  land  If 
he  would  allow  the  new  road  to  be  opened, 
and  that  subsequently  he  had  ceased  to  use 
the  land  given  him  as  a  consideration.  This 
was  clearly  erroneous.  The  facts  being  as- 
sumed, there  waa  a  complete  dedication  to 
the  public.  The  efTect  of  the  acts  of  Hick- 
man, which  show  a  dedication,  cannot  be 
qualified  by  evidence  that  he  was  Induced 
to  dedicate  by  his  neighbor.  If  soch  proof 
could  have  any  effect  It  would  strengthen 
the  proof  of  dedication.  He  proves  that  he 
did  dedicate  when*  he  shows  that  he  was  paid 
by  a  neighbor  to  do  so,  and  tries  to  avcdd 
the  effect  of  his  acts  by  showing  partial  fail- 
ure ot  conrideratlon.  The  use  was  not  given 
to  (Topeland,  but  to  the  public,  by  acts  Indi- 
cating an  offw  wltbont  condition.  It  was 
also  error  to  allow  proof  that  Gone  bad  con- 
sented to  the  obstructions,  or  had  himself 
obstmeted  the  rood  at  another  jfolat,  txeept 
so  far  as  luch  proof  mU^t  tend  to  discredit 
Gone  as  a  witness.  On  the  trial  the  defend* 
ant  admitted  the  erection  and  maintenance 
of  the  gates  whldb  constltated  the  obstrw^ 
tlon  complained  ot,  but  Jtutlfled  on  Ow 
groond  that  the  highway.  If  mm  erer  p*M^h1, 
had  been  vacated  by  the  board  of  supervis- 
ors. In  this  matter  It  appeared  that  a  peti- 
tion was  presmted  to  the  board,  signed  bj 
the  dettedant  and  several  others,  adtlng  that 
the  road  be  vacated.  A  day  was  set  for  the 
hearing,  when  viewers  were  app<^ted,  wbo 
subsequently  reported  to  the  board,  stating, 
among  ottier  things,  that  OUmore  agreed  to 
give  Onie  and  Hickman  a  i^vate  road  25 
feet  wide,  and  concluding  as  follows:  "Being 
that  a  portion  of  this  road  has  recently  been 
abandoned,  we  recommoid  that  the  road  de> 
scribed  Id  this  report  be  made  a  private  road, 
and  that  ttie  landowners  over  whldi  tSie  road 
passes  give  a  deed  to  tha  county  fbr  a  prt- 
vate  road  on  the  route  as  described  abov^ 
which  Is  shown  more  partlculariy  by  the  ae- 
companying  plat"  After  the  AUng  of  this 
report  the  bwird  made  the  following  ordw: 
"In  the  matter  of  the  road  in  Antelope  road 
district  known  as  the  *GlImore  Private 
Road,*  It  was  ordered  by  the  board  that  the 
viewers'  report  be  adopted."  Deeds  were 
not  taken  from  the  landowners  for  the  right 
of  way,  nor  were  any  at^  tek«i  to  Mtal^ 
Ush  a  private  toad.  Hie  last  oider '  waa 
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made  June  1880.  Nothing  farther  seems 
to  have  been  done  nntU  December  4,  1889, 
when  the  boni-d  made  an  order  resdn^ng  an 
order  made  April  3,  1889,  pertaining  to  gates 
on  Gllmore's  land,  and  ordering  the  road 
master  to  open  the  road  to  the  puttie. 

Under  the  last  order  the  plalntltF  assumes 
to  be  acting.  Defendant  contends  that  the 
order  of  June  Bth  is  an  order  vacating  the 
nmd.  That  a  private  road  coiHd  not  be  es- 
tablished nntil  the  public  road  was  first  va- 
cated. TheHrfore,  althou^  the  report  did" 
not  In  terms  recommend  that  the  road  be  va- 
cated, such  Is  necessarily  implied,  and  by 
adopting  it  the  board  must  be  held  to  have 
vacated  the  hl^way,  although  it  was  not 
competent  for  them  to  convert  it  Into  a  pri- 
vate road  in  that  way. 

I  do  not  think  this  portion  can  be  main- 
tained. An  order  vacating  a  public  hlgfaiv*ay  is 
legislative,  and  the  enactment  ou^t  to  appear 
hi  the  order.  Great  strictness  Is  not  required, 
but.  If  an  order  may  be  helped  by  such  a  ref- 
erence the  report  referred  to  should  itself  be 
snffldent  to  indicate  the  act  determined  upon. 
The  statute  does  not  provide  for  vie  wurs  in  the 
matter  of  the  dlscontlomince  of  a  highway. 
The  provisions  in  regard  to  viewers  evidently 
refer  only  to  laying  out  and  altering  hl^- 
miys.  By  the  twenty-first  section  of  the 
county  government  act  of  1883,  In  force 
when  these  proceedings  were  had,  It  was 
provided  that  the  board  should  cause  to  be 
kept  a  road  book  containing  all  proceedings 
and  adjudications  relating  to  the  establish- 
ment and  dlscontlnnnnee  of  roads,  etc.  This 
matter  does  not'seem  to  have  been  entered 
In  Budi  book.  The  report  adopted  did  not 
recommend  the  abandonment  of  the  road, 
but  that  deeds  be  taken  of  a  ri^t  of  way  for 
a  private  road  25  feet  wide,  and  then  tlie  lay- 
ing out  of  a  private  road.  The  adoption  of 
the  report  was  an  Indication  that  the  board 
would  pursue  that  course,  but  no  convey- 
ances were  received,  and  to  lay  out  a  private 
road  would  seem  to  require  the  concurrence 
of  the  person  chiefly  interested.  Section 
2692,  Pol.  Code.  Although  the  board  indicat- 
ed a  wllllngnees  to  pursue  that  course,  it 
does  not  appear  that  they  bad  the  power  to 
do  so.  Under  the  cii-cumstances,  I  do  not 
think  the  order  was  an  abandonment  of  the 
highway,  and  it  was  therefore  error  to  admit 
it  in  evidence  over  the  objection  of  plaintiff. 

This  will  dispose  of  many  exceptions  taken. 
If  the  oi-der  were  excluded,  no  Instructions 
in  regard  to  its  effect  would  be  required. 
The  plaintiff  was  entitled  to  an  instruction 
as  to  the  right  of  defendant  to  erect  gates 
across  a  public  Wghway,  and  the  Instruction 
offered  upon  that  subject  should  have  been 
given.  I  think  the  court  erred  lu  giving  the 
fourth  and  seventh  instructions  asked  for  by 
the  defeudant.  The  fourth  was  upon  a  mat- 
ter which  had  no  bearing  upon  the  issues  in 
the  case,  and  the  seventh  was  erroneous. 
Neither  the  public  nor  the  coun^  Is  responsl- 
Ue  tor  unauthorized  acta  of  the  board  of  su- 


Iiervisors.  Their  acts,  ultra  virm,  are 

simply  void,  and  cannot  be  Imputed  to  the 
public.  I  think  the  judgment  and  order 
should  be  reversed,  and  a  new  trial  had. 

Weeoncni:  VANCLIEP,  C;  SBARLS,  C. 

PER  CURIAM.  For  Oie  reasons  given  in 
Uie  foregoing  opinlontbe  judgment  and  ord^ 
are  reversed,  and  a  new  trial  ordered. 


(9S  Gal.  289) 

PEOPLE  V.  BEMMERLY.   (No.  20,939.) 
(Supreme  Court  of  Cahforoia.  May  16,  1893.) 

MUHDSU— I.S8AK1TT  AS  A  DSPB^SS— IltaTBDCTiOHS 

— Nbw  Tkiaj;— Misconduct  or  Juht. 

1.  The  fact  that  several  jurors  In  a  mur- 
der cause  were  separated  from  their  fellow 
jurors  duriug  the  progress  of  the  trial,  and  out 
of  the  sight  of  the  officer  who  had  them  in 
charge,  contrary  to  the  orders  of  the  cou^t, 
is  not  sufficient  ground  to  grant  a  new  trial 
where  it  does  not  appear  that  anything  was 
said  to  either  of  them  concerning  the  cause,  or 
that  they  were  guilty  of  anjr  misconduct,  or 
that  they  did  any  act  Inconsistent  with  their 
duties  as  jurors  during  the  separation. 

2.  Nor  does  the  fact  that  one  of  the  jurors 
drank  Intoxicating  liquors  during  the  progress 
of  the  trial  constitute  a  ground  for  a  new  trial, 
where  it  does  not  appear  that  such  juror  was 
affected  by  the  liquor. 

3.  Where  the  record  on  appeal  in  a  crim- 
inal cause  does  not  contain  defendant's  testi- 
mony in  the  court  below,  an  objection  that  the 
court  erred  in  permitting  the  district  attorney 
to  cross-examine  him  upon  matters  not  brought 
out  in  direct  examination  will  not  be  consid- 
ered. 

4.  A  statement  of  defendant's  teatfmony  In 
the  aBsignment  of  errors  in  a  criminal  cause 
cannot  lie  considered  as  a  part  of  the  record  in 
determining  whether  or  not  the  court  below 
erred  in  permitting  certain  questions  to 
anked  him.  People  v.  Faulke,  80  Pac.  Rep. 
837,  96  Cal.  17.  followed. 

6.  On  a  trial  for  murder,  the  burden  of 
showing  insanity,  relied  on  as  a  defense.  Is  on 
defendant,  and  the  insanity  mant  be  estab- 
lished by  a  preponderance  or  evidence.  People 
V.  Travers,  26  Pac.  Rep.  88,  88  Cal.  238,  fol- 
lowed. 

In  bank.  Appeal  from  superior  court,  Yolo 
county;  J.  E.  Prewltt,  Judge. 

One  Bcmmerly  was  convicted  of  murder 
in  the  second  degree.  From  the  judgment 
of  conviction,  and. from  an  order  overruling 
blB  motion  fbr  a  new  trial,  he  appeals.  Af- 
firmed. 

For  former  appeal,  see  25  Pac.  Rep.  266. 

K.  Clark,  J.  a  Ball,  J.  B.  Strong,  and  J. 
Crnig,  for  appellant  Atty.  Gen.  Hart,  for 

the  People. 

HARRISON,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree,  and 
upon  the  judgment  of  conviction,  and  an  or- 
der denying  a  new  trial,  he  has  appealed. 

1.  After  the  jurors  had  been  impaneled  and 
sworn  to  try  the  cause,  the  court,  upon  Its 
own  motion,  ordered  them  Into  the  custody 
of  the  sheriff  during  the  progress  of  the  trial, 
and  Instructed  the  sheriff  to  keep  them  to- 
gether, and  not  to  speak  to  any  one,  or  per^ 
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mtt  9ny  other  person  to  epenk  to  them  or 
.  In  their  presence,  about  the  case;  and  also 
Ins(nietod  them  not  to  drink  any  Intoxicat- 
ing llQuors  during  the  progress  of  the  trial. 
One  of  the  grounds  urged  for  a  new  trial 
and  upon  the  appeal  is  that  before  the  final 
submission  of  tlie  cause  certain  of  the  jurors 
'  separated  from  the  others,  and  from  the  offi- 
cer Who  liad  them  In  chaise,  and  that  certain 
of  the  Jurors  did  before  the  final  submission 
of  the  case  to  them  drink  Intoxicating  liquors. 
It  appears  that  after  an  adjournment  upon 
one  of  the  days  while  the  cause  was  on  trial 
certain  of  the  Jurors,  while  upon  the  street 
in  company  'with  the  sheriff.  Joined  a  crowd 
of  people  who  were  listening  to  the  utter- 
ance of  a  street  fakir,  and  were  for  a  few 
minutes  out  of  the  sight  or  custody  of  the 
sheriff;  that  on  a  Sunday  which  Intervened 
during  the  trial,  eight  of  the  jurors,  in  com- 
pany with  a  deputy  sheriff,  attended  church 
separately  from  the  remaining  four,  and  that 
some  of  the  other  four  listened  to  the  singing 
and  preaching  of  the  Salvation  Army  In 
the  streets  of  Woodland;  that  one  of  the 
jurors,  in  the  company  of  a  deputy  sheriff, 
visited  his  place  of  business,  without  being 
accompanied  by  tho  others;  that  Individual 
jurors  were  several  times  during  the  trial 
separated  from  the  body  of  jurors  for  a  few 
mhiutea  at  a  time,  and  occasionally  were  out 
of  sight  of  the  officer  who  had  them  in 
charge;  that  several  of  the  Jurors,  at  vari- 
ous times  during  the  trial,  drank  intoxlcnting 
Utiuors,  and  at  times  engaged  in  conversation 
with  other  persons.  It  was  not  shown  that 
anj'thing '  was  said  to  cither  of  the  Jurors 
concerning  tlie  case  before  them,  or  that  they 
were  at  any  time  during  their  separation 
guilty  of  any  misconduct,  or  tlrnt  they  did 
any  act  Inconsistent  with  their  duties  as 
Jurors.  The  amount  or  character  of  the  in- 
toxicating liquors  which  they  drank  is  not 
shown,'  nor  the  time  or  frequency  of  such 
drinking,  and  it  was  not  claimed  that  either 
of  them  was  tn  any  visible  way  affected 
thereby.  Ten  of  the  Jurors  were  severally 
sworn  before  the  court,  and  denied  that  they 
had  conversed  with  any  person  respecting 
the  case,  or  been  influenced  by  any  matter 
otlier  than  the  evidence  before  them;  and 
those  who  drank  the  Intoxicating  liquors 
denied  that  they  had  been  affected  thereby. 
Two  of  the  Jurors  were  not  examined  upon 
these  points,  but  tbere  was  no  showing  made 
against  their  conduct.  We  cannot  hold  tliat 
these  facts  constituted  such  misconduct  as  to 
Justify  setting  aride  the  verdict.  The  direo- 
tion  to  the  sheriff  to  keep  the  Jury  together, 
as  well  as  the  Instruction  to  the  Jurors  them- 
selves not  to  drink  any  intoxicating  liquors 
duilng  tho  progress  of  the  trial,  was  for  the 
purpose  of  ha^g  the  trial  conducted  In  an 
orderly  and  discreet  manner,  and  w.is  cvin- 
dre  of  the  desire  of  the  court  to  prevent  the 
jury  from  being  affected  by  any  Improper 
Influences.  The  ultimate  object  of  these  In- 
structions was  not  to  keep  the  jury  together, 


but  to  prev^t  them  from  Improper  Intec 
course  with  others,  and  tbelr  being  kept  to- 
gether was  merely  a  means  of  accomplishing 
this  ultimate  purpose.  The  direction  of  the 
court  did  not  give  to  the  defendant  the  right 
to  control  the  action  of  the  Jury  or  of  the 
officer  in  that  respect  during  the  pendency 
of  the  trial,  nor  the  right  to  any  exception 
for  error  or  misconduct  by  reason  of  a  fail- 
ure to  literally  comply  therewith.  The  mere 
fact  tliat  the  direction  of  the  court  was  vio- 
lated does  not  give  to  the  defendant  the  right 
to  have  the  verdict  set  aside.  He  must  show 
as  fuUy  as  If  the  direction  had  not  been  given 
that  one  or  more  of  the  Jurors  was  Influ- 
enced In  his  verdict  hy  some  outside  In- 
fluence during  or  in  consequence  of  such  sep- 
aration. Neither  does  the  mere  fact  that  a 
Juror  drank  intoxicating  liquor  during  the 
trial  show  that  his  verdict  was  affected 
thereby.  The  defendant,  In  addition  thereto, 
should  show  that  the  juror  was  affected  by 
the  liquor  which  he  drank,  or  should  at  least 
show  the  quantity  and  character  of  the  liq- 
uor, so  that  there  might  be  a  basis  for  the 
court  to  determine  whether  It  would  pre- 
sumptively affect  his  capadty  as  a  juror. 
The  failure  on  the  part  of  the  people  to  call 
two  of  the  Jurors  to  exonerate  themselves 
from  the  charge  of  liaving  been  influenced 
in  their  verdict  by  reason  of  the  violation  of 
the  above  direction  of  tho  court  does  not 
strengthen  the  i>osttlon  of  the  defendant. 
The  burden  of  showing  eiTor  was  upon  him, 
and,  in  the  absence  of  any  showing  that 
these  two  Jurors  had  tiiemsolves  drank  any 
liquor,  or  conversed  or  been  spoken  to  about 
tho  case,  the  people  were  not  required  to  In- 
troiluce  negative  testimony  upon  these  polntsL 

2.  It  was  held  upon  the  appeal  from  the 
former  trial  of  the  defendant  (87  Cal.  117, 
25  Pac.  Rep.  260)  that  the  dying  declarations 
of  the  deceased  were  properly  received  in 
evidence.  Tho  testimony  at  the  present  trial 
concerning  the  circumstances  imder  which 
tlioy  were  made  does  not  differ  in  any  mate- 
rial respect  from  that  presented  uiwn  the 
former  trial, 

3.  The  objection  that  the  court  eired  In 
permitting  the  district  attomey  to  cross- 
examine  tlie  defendant  upon  matters  not 
brought  out  in  direct  examlnntion  Is  not 
sustained  by  tlie  record.  The  bill  of  excep- 
tions merely  shows  that  the  court  permitted 
him  to  be  cross-cx:imIned  "upon  the  tran- 
script of  the  reporter's  notes  of  his  testimony 
at  the  former  trial."  In  the  absence  of  the 
testimony  given  by  him,  we  cannot  say  that 
it  was  upon  matters  to  which  he  did  not  tes- 
tify at  tho  present  trial.  The  statement 
of  Bucb  testimony  in  the  assignment  of  er- 
rors cannot  be  regarded  as  a  part  of  the 
record  for  this  pnrposc.  People  v.  Fanlke, 
90  Cal.  17,  30  Pac.  Rep.  837.  ' 

4.  Objections  are  made  by  the  appellant  to 
some  of  the  instructions  given  to  the  jury, 
bnt,  after  a  careful  examination  thereof,  we 
are  unable  to  say  that  the  court  committed 
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any  error.  The  instractlons  are  very  volu- 
minous, occupying  50  pages  of  the  printed 
transcript,  and  informed  the  Jury  very  fully 
upon  the  law  applicable  to  the  defenses  pre- 
sented at  the  trial.  The  chief  argument  of 
the  appellant  Is  directed  to  showing  that  the 
court  erred  in  Instructing  the  jury  upon  the 
sabject  of  Insanity,  and  that  the  burden  of 
showing  that  defense  was  upon  the  defend- 
ant, and  must  be  established  by  a  preponder- 
ance of  evidence.  This  rule  was,  however, 
affirmed  in  People  v.  Travers,  88  CaL  238, 
2G  Pac.  Rep.  88,  and  cannot  any  longer  be 
regarded  as  an  open  question  in  this  state. 
The  judgment  and  order  are  affirhied. 

We  concur:  McFARLANB.  J.;  FITZGER- 
ALD, J.;  DB  HAVEN.  J.;  PATBRSON.  J. 


m  Cal.  (74) 

BBUWNER  et  al.  y.  MARKS.  (No.  14,971.) 
(Supreme  Court  of  California.    May  30,  1893.) 

MKOBANICS'  LtBNB  —  COSTHACT — JUDOHEKT  FORE- 

ciAHiiN-0  Lies  o:*  Pobtios  of  Buildino  —  V*.- 

tlDITl— PLBADINO  PROOF — VlAIANCB. 

1.  A  building  contract  provided  for  adding 
to  an  old  building  on  a  part  of  a  lot,  and  the 
erection  of  a  new  building  on  *he  other  part. 
Meciianics'  hens  were  filed  for  the  construction 
of  additions  to  the  building  rituated  on  that 
portion  of  the  lot  covered  by  the  old  bnilding. 
The  complaint  in  an  action  to  foreclose  such 
liens  alleged  that  the  contractor  agreed  to  pro- 
vide ftii  materials,  and  change  into  a  two-story 
building  the  one-story  bailding  then  on  the 
premises  described,  (referring  to  the  entire  lot,) 
and  such  allegations  were  not  denied.  The 
findings  snpported  the  alle^rations,  and  the 
jndgment  followed  the  findings.  Htid.  that 
the  judgment  was  not  open  to  the  objection 
that  it  was  invalid  because  the  liens  were. filed 
on  a  portion  of  the  building  only. 

Z.  The  fact  that  tlie  notice'  of  liens  de- 
scribes the  building  as  dtnated  on  a  specified 
number  of  feet  of  a  certain  lot,  while  the  com- 
plaint describes  it  as  situated  on  the  entire  lot, 
causes  no  variance,  and  is  immaterial. 

Department  1.  Appeal  from  superior  court, 
Mendocino  comity;  Robert  McGarvey,  Judge. 

Action  by  F.  Brunner,  Sr.,  and  others, 
against  A.  Marks  and  B.  Marks  and  others, 
to  foreclose  mechanics'  liens.  From  a  Judg- 
ment for  plalntUb,  d^radants  appeaL  Af- 
firmed. 

T.  L.  OaroUiers  and  B.  H.  Wakeman.  for 
appellants.  J.  M.  Mannon  and  J.  A.  Cooper, 
fior  lespondents. 

GARODTI*E.  J.  In  tl^  action  Judgment 
was  rendered  foreclosing  certain  mechanics* 
liens,  and  the  appeal  Is  prosecated  from,  that 
Judgment,  and  the  order  of  the  conrt  deny- 
ing a  new  trial 

Varioua  liens  were  filed  against  the  prop- 
erty by  different  mecfaanlca,  and  actions 
bronght  thereon,  which  were  snbsequently 
consolidated  under  an  order  of  the  court 
AppellantB  were  the  owners  of  a  lot  In  the 
tAty  of  Uklah,  described  as  helug  66  feet 
front  Mpm  State  street,  with  a  depth  ot 
86  Deet  upon  PerUna  street  Then  was  a 


building  Edtuated  upon  this  lot,  covering  a 
frontage  of  48  feet,  at  the  time  the  contract 
was  entered  Into  with  one  Ludwlg,  upon 
which  this  action  arose.  The  contract,  as 
stated  by  Ludwlg,  was  to  Iniild  a  one-story 
brick  building,  and  to  extend  to  two  stories 
an  old  brick  building.  The  old  building  here 
r^erred  to  Is  the  building  covering  48  feet 
of  said  lot,  the  one-story  building  to  -tJe 
erected  covering  the  remaining  18  feet  of 
the  lot  The  contract  price  was  $8,000  for 
the  entire  work,  and  tme  contract  covered 
it  all. 

Appellant  relied  upon  29  assignments  of 
errors  of  law,  but  states  his  principal  one  to 
be  that  all  the  liens  but  one  were  filed 
against  that  part  of  the  structure  situated 
upon  the  lot  described  as  having  a  frontage 
of  48  feet,  tlie  remaining  Hen  being  filed 
against  that  portion  of  the  building  not  cov- 
ered by  other  liens;  "that  Is  to  say,  all 
the  Hens  but  one  are  filed  against  that  por- 
tion of  the  structure  covered  by  48  feet 
frontage,  and  the  remaining  one  against  the 
balance  of  the  structure,  coverli^  about  18 
feet  frontage."  It  will  be  seen  that  app^- 
lants'  contention  Is  that  the  liens  were  filed 
upon  a  portion  of  the  building,  and  not  up- 
on It  all;  and  that,  consequently,  no  ralld 
judgment  could  be  rendered  foreclosing 
them,  Inasmuch  as  no  Judgment  could  em- 
bra  oe  more  tlian  Is  Included  in  the  claim  of 
lien.  This  principle  is  sni^mrted  by  MlUa 
Co.  v.  Kremer,  94  Oal.  210,  29  Paa 
635.  where  the  court  said:  "Tbe  statute 
gives  a  Uen  upon  tlie  entire  building  tor  any 
portion  of  the  lalbor  d<me  or  matoials  fur- 
nished therefor,  and  there  is  no  provlsltm 
for  a  lien  upon  a  portion  of  a  building,  or 
■for  Oie  sale  of  a  part  of  a  building  to  satisfy 
a  lien  upon  the  whole."  There  can  be  no 
question  but  that  a  fatal  variance  ml^t  be 
created  between  the  claim  of  Uen  and  the 
complaint  npmi  tbe  one  aide,  and  the  proof 
upon  tbe  other,  by  showing  that  the  lien  did 
not  cover  the  entire  building;  but  In  the' 
preset  case  tlie  llcms,  save  one,  ane  claimed 
for  labor  and  materials  furnished  in  the  Im- 
provement and  construction  of  addltltms  to 
that  certain  btdlding  or  structure  situated 
upon  the  portion  of  appellants*  lot  havta« 
48  feet  frontage,  and  covered  by  the  old 
bulldbig.  In  direct  line  with-  the  claim 
made  by  the  lien  follows  tbe  allegation  ot 
the  complaint,  as  follows:  'THiat  on  or 
about  the  26th  day  of  October,  1888,  the  de- 
foidant  T.  X  Ludwlg  entered  Into  a  con- 
tract with  the  defendants  A.  Marks  and .  B. 
Marks,  whereby  the  said  Ludwlg  agreed  to 
provide  all  materials,  and  add  to  and  change 
into  a  two-story  brick  building  tbe  one-atorj 
brick  building  then  upon  the  premises  above 
described."  (Referring  to  the  entire  lot) 
This  allegation  of  the  complaint  Is  not  de- 
nied, and  therefore  no  issue  Is  made  by  the 
pleadiiv  as  to  whether  or  not  the  claim  of 
Uen  covers  an  entire  building  or  only  a  part 
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tbereof.  Such  being  the  fact,  appelant  was 
not  authorized  to  Introduce  evidence  against 
hla  own  admission.  The  findings  of  the  coort 
also  fully-  supi>ort  the  allegations  of  the 
comt^lnt  in  this  regard,  and  the  Judgment 
follows  the  findings;  hence  the  difficulties 
that  arose  in  the  Willamette  Case  are  not 
present  here.  These  views  also  dispose  of 
the  ruling  of  the  court  upon  the  question 
addressed  to  the  witness  Oopeland  as  to 
the  character  of  the  structure  erected  upon 
the  lot 

The  fact  that  the  liens  described  the  build- 
ing as  situated  upon  48  feet  of  the  lot,  and 
the  complaint  described  the  building  as  sit- 
uated upon  the  entire  lot,  causes  no  variance, 
and  is  entirely  immaterial.  The  description 
of  the  land  upon  which  the  structure  Is  erect- 
ed, required  to  be  set  out  In  the  claim  of 
Hen,  Is  not  a  technical  description,  and  Is 
demanded  only  for  the  purposes  of  Identifl- 
cation,  although  In  this  cose  It  appears  that 
the  description  In  these  liens  was  technically 
correct  Having  disposed  of  appellants'  prln- 
<Apa\  point,  we  will  not  notice  the  little  ones 
In  detail,  but  simply  say  that  after  a  due 
consideration  of  them  we  think  them  too 
small  to  Justify  a  reversal  of  the  case.  For 
the  foregoing  reasons,  let  the  Judgment  and 
order  be  ofitoned. 

We  concur:  HARRISON,  J,;  PATER- 
SON,  J. 


m  CaL  377) 

HANSON  T.  SLAVBN.  (No.  14.45a) 

(Supreme  Court  of  California.  May  30,  1893.) 

Bali  —  Optios  to  PoKcnAss  —Acckptanok— Ac- 
tion roH  Failure  to  Uelivbk  —  Inabh.itt  to 
Pkkpokh  Contract— SurrtriBNCT  op  Etidbncb. 

1.  Id  a  letter  to  plaintiff,  defeodaat  and 
another  axreed  to  take  2,000  shares  of  stock 
of  a  specified  corporation,  BUbscribcd  by  the 
former,  and  granted  him  "the  privilege  of  call- 
ing for  all  or  any  part  of  aaid  2,000  sharea,  at 
any  time  during  the  next  two  years  from  tbe 
date  of  this  letter,  at  $30  per  share."  Within 
the  two  years,  plaintiff  told  defendant  he  want- 
ed the  stock.  Sdd,  that  the  written  oGfer  to 
plaintiff,  and  the  latter's  statement  to  defend- 
ant, constituted  an  agreement  to  sell  and  buy, 
contaiiting  concnrrent  conditions,  mutually  de- 
pendent on  each  other. 

2.  Under  Civil  Code,  §  1439,  proriduig  that, 
before  any  party  to  an  obtigatiou  can  require 
another  party  to  perform  any  act  under  it,  he 
must  be  able,  and  offer,  to  fulfill  all  conditions 
imposed  on  him  on  tbe  like  fulfillment  by  the 
other  party,  plaintiff  was  not  entitled  to  main- 
tain an  action  on  such  agreement  against  de- 
fendant  for  failure  to  deliver  such  stock  on  de- 
mand, in  the  atiseuce  of  ao  offer  by  him  to  pay 
for  it,  unless  defendant's  conduct  was  audi  as 
to  excnse  the  failure  of  such  offer. 

3.  A  direction  by  defendant,  to  bis  agent, 
to  tell  plaintiff  "that  he  will  get  his  stock.  Our 
stock  is  all  hypothecated, — tied  up.  As  soon 
as  we  are  free.  I  will  give  him  his  stock," — did 
not  constitute  sncb  refusal  to  deliver  tlie  stock 
as  wilt  excuse  the  failure  of  plaintiff  to  offer 
to  perform  on  his  part,  where  neither  party  re- 
garded it  as  a  refusal  at  tbe  time. 

4.  It  appeared  that,  during  the  times  plain- 
tiff demanded  such  stock,  large  amounts  of  it 
were  for  sale;  that  buyers  were  few;  and  that 


an  offer  of  the  agreed  price  per  share  would 
have  secured  to  defendant  any  reasonable 
amount  of  it  Sdd  that,  though  defendant's 
stock  was  held  by  third  persons  as  collateral, 
the  evidence  was  insufficient  to  support  a  find- 
ing that  defendant  had  placed  it  out  of  his 
power  to  ddiver  the  stock. 

Departmoit  1.  Apiwal  from  superior  court, 
city  and  county  of  Son  Francisco;  Bngme 
R.  Garber,  Judge. 

Actioa  by  Ctaarlea  Hanson  against  Henry 
B.  Slaven  on  a  contract  for  the  sale  to  plaior 
tiff  of  certain  shares  of  stodc  of  the  Ameri- 
can Contracting  &  Dreds^  ComiMiny  of 
New  York.  From  a  Judgmoit  of  nonsuit, 
phiintiff  appeals.  Affirmed. 

Galpln  &  Zelgler,  for  appellant  W.  C 
Belcher  and  B.  P.  Cole^  for  respondent 

OAROUTTSi,  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit  in  on  actltm  bronj^t  to 
recover  the  sum  of  $1,270,000,  aa  damages 
for  a  broich  of  contract  to  ddlver  2,000 
shares  of  stock  of  the  American  OontractlnK 
&  Dredging  Company  of  New  Yotk  dty. 
The  contract  was  executory,  and  In-ttie  fol- 
lowing words:  "San  Frandsco,  June  10^ 
1882.  Charles  Hanson,  Esq.  Dear  Sir:  We 
hereby  agree  to  take  and  pay  for  the  amount 
of  stock  subscribed  1^  yon,  nam^,  two 
tbousand  shares,  at  930  per  shared  in  a  com- 
pany now  being  organbsed,  and  to  be  known 
as  the  American  Contracting  and  Dredgbig 
Company  of  New  York  city.'  We  furtber 
grant  to  yon  the  privilege  of  calling  for  all 
or  any  part  of  said  two  thousand  shares  at 
any  time  during  the  next  two  years  from 
tbe  date  of  this  letter,  at  thirty  dollars  per 
share.  Respectfully,  yotirs,  H.  B.  Slaven. 
M.  A.  Slaven."  The  latter  portion  of  the 
writing  forms  the  basis  of  plalntHTs  cause 
of  action,  he  claiming  to  have  been  damaged 
by  reason  of  the  failure  and  refusal  of  re- 
spondents to  deliver  tbe  stock  as  ther^ 
provided. 

The  motion  for  a  nonsuit  was  based  upon 
very  narrow  grounds,— grotmds  that  could 
well  have  been  enlarged.  It  was  made  up- 
on t^e  ground  that  plaintiff  had  faileA  to 
prove  the  payment  or  tender  of  the  purchase 
price  of  said  stock,  to  wit,  $60,000  mentioned 
In  the  option,  within  the  time  therein  stated, 
to  wit,  two  years  from  date,  and  there  was 
no  waiver  of  such  tender  or  excuse  for  the 
making  of  the  same.  The  evidence  bearing 
upon  the  question  of  nonsuit  may  be  sum- 
marized as  follows:  Robert  P.  Pratt,  who 
had  charge  of  certain  branches  of  Slaven's 
business,  testified:  "In  January,  1SS3,  Han- 
son called  me  into  his  private  office,  and 
said;  'I  want  my  stock.  You  tell  H.  B. 
Slaven  I  want  my  Bto<^'  I  said,  'All  right 
H.  B.  Slaven  Is  In  town,  and  I  will  report 
to  bim  Just  what  you  say.'  And  I  did  re- 
port the  conversation  to  Slaven,  who  said; 
'Tell  good  friend  Hanson  that  he  will  get 
his  stock.  Our  stock  Is  aU  bypotliecated.— 
tied  up.  As  soon  as  we  are  free  I  wIU 
give  him  bis  stock.'    In  March,  Hanson 
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again  asked  me  -for  his  stodc,  but  he  never 
tendered  me  any  money  at  any  time.  I  told 
Hanson  what  Slaren  said  about  It"  Plain- 
tiff Hanson  testified:  **I  told  Slaven  In  De- 
cember, 18S2,  I  wanted  the  stock,  and  he; 
said  he  would  get  It  for  me,  but  he  nevei 
did.  I  told  him  again  In  February  that  I 
wanted  the  stock,  and  he  said  he  would  get 
It  for  me.  I  never  tendered  any  money 
to  Slaven  at  any  time.  Never  off^ed  to  pay 
him  any,  either  In  writing  or  otherwise 
Never  at  any  time  tend»ed  any  money  to 
Pratt,  or  to  any  person.  Never  offered  to 
pay  any  person  any  money  for  this  stock." 

That  portion  of  the  writing  Involved  In 
the  consideration  of  ttds  case  constitutes, 
under  section  1727  of  the  GlvU  Code,  an 
agreement  upon  the  part  of  the  Slavens  to 
rail  to  Hanson  2,000  shares  of  stock,  or  any 
part  thereof,  at  the  price  stated,  at  any 
time  within  two  years  from  date.  If,  at  any 
time  within  the  two  years,  Hanson  accepted 
the  Slavens*  proposition,  as  stated  In  their 
agreement,  then  the  contract,  under  section 
1729  of  the  Olvll  Code,  became  an  agreement 
to  sell  and  buy,  containing  concurrent  condi- 
tions mutually  dependent  upon  each  other. 
Taking  a  broad  and  liberal  view  of  the  tes- 
timony dted,  It  may  be  fairly  construed 
to  constitute  a  notification  to  the  Slavens  by 
^  Hanson  of  an  acceptance  upon  his  part  of 
the  offer  to  sell  previously  made  by  them. 
His  testimony  as  to  his  statements  made  to 
Slaven  Is  a  Uttie  more  explicit  than  his  de- 
mands and  claims  made  through  the  medium 
of  the  witness  Pratt,  but  In  neither  case 
did  he  state  that  he  would  take  the  entire 
2,000  shares.  His  option  extended  to  all 
or  any  part,  and  It  would  seem  but  fair 
to  the  vradors  that  they  should  know  the 
exact  amount  he  elected  to  buy.  Still,  we 
pass  the  point,  conceding  It  to  be  a  fair  In- 
ference of  fact  from  the  evidence  that  his 
acceptance  extended  to  the  entire  amount 
We  then  have  an  agreement  upon  the  0J\e 
part  to  sell  to  Hanson  2,000  shares  of  stock, 
and  an  agreement  upon  the  part  of  Hanson 
to  pay  therefor,  to  the  Slavens,  the  sum  of 
960,000.  Upon  this  state  of  facts,  let  us  see 
wherein  lies  plaintiff's  cause  of  action  for  a 
breach  of  the  contract.  Section  1439  reads: 
'3efore  any  party  to  an  obllgJiHon  can  re- 
quire another  party  to  perform  any  act 
under  It  *  •  *  he  must  be  able,  and 
offer,  to  fulfill  all  conditions  concurrent,  so 
Imposed  upon  him.  on  the  like  fulfillment 
by  the  other  party,  except  as  provided  by  the 
next  section."  This  section  Is  equally  ap- 
plicable to  obligations  arising  either  upon 
agreements  for  the  sale  of  realty  or  person- 
alty, and  the  authorities,  both  before  and 
since  the  adoption  of  the  Codes,  recognize 
that  fact.  It  follows  therefrom.  In  order 
that  one  party  may  place  the  other  party  in 
default  upon  «  contract  consisting  of  mutu- 
ally dependent  obligations,  he  must  not 
only  be  able  to  perform,  but  must  offer  to 
jfertcam.  If  he  la  able  to  perform,  and  otfeni 


to  perform,  he  has  done  his  part,  and  a  re- 
fusal to  accept  such  offer,  and  thereby  meet 
him  halfway,  creates  a  breach  of  the  con- 
tract, and  gives  an  Immediate  right  of  ac- 
tion. Whatever  courts  of  other  states  may 
have  held  upon  this  question,  the  provisions 
of  our  Code  are  plain  and  explicit,  and  de- 
mand that  an  offer  of  performance  be  made. 
See  section  148S,  Civil  Code,  et  seq.  In  Eng- 
lander  v.  Ilogers,  41  Cal.  422,  It  was  held 
that  a  complaint  which  stated  that  the  plain- 
tiff was  "ready  and  willing"  to  perform 
failed  to  state  a  cause  of  action,  as  it 
showed  no  default  upon  the  part  of  the  de- 
fendant, the  complaint  falling  to  allege  a 
tender.  In  Loan  Soc.  v.  Hlldretfa,  G3  GaL 
721,  the  complaint  was  held  fatally  defective 
In  falling  to  allege  an  offer  to  perform.  In 
this  case  the  plaintiff  testified  that  he  made 
no  offer  to  perform;  that  he  made  no  offer 
to  pay  the  $00,000;  and  that  was  the  con- 
current c<mdittcm  aasomed  by  him  nnder  the 
contract 

Plaintiff,  having  failed  to  make  an  offer 
of  payment  of  the  $60,000,  has  no  cause  of 
action  for  a  breach  thereof,  unless  the  de- 
fendant's conduct  was  such  as  to  excuse  the 
failure  of  an  offer.  As  showing  such  excuse, 
appellant  contends  (1)  that  respondent  re- 
fused to  deliver  the  stock;  and  (2)  that 
he  had  placed  It  out  of  bis  power  to  deliver 
It  All  the  evidence  in  the  record  tending 
to  show  a  refusal  to  deliver  is  the  evidence 
of  the  witness  Pratt,  wherein  Slaven  said  to 
him,  in  answer  to  a  request  or  demand  for 
the  stock  from  Hanson:  "Tell  good  frl^ 
Hanson  that  he  will  get  his  stock.  Our 
stock  Is  all  hypothecated,— tied  up.  As  soon 
as  we  are  free,  I  will  £^ve  him  his  stock." 
Under  no  recognized  principle  governing  the 
construction  of  language  can  this  statement 
of  Slaven  be  construed  Into  a  refusal  to  de- 
liver the  stock.  It  was  a  promise  to  deliver 
the  stock  at  a  future  day,  and  indicated  a 
perfect  willingness  to  deliver  it.  The  au- 
thorities all  agree  that.  In  order  to  consti- 
tute an  implied  waiver  of  an  offer  or  tender, 
the  refusal  must  be  explicit  and  positive.  In 
the  latest  edition  of  Mr.  Benjamin's  work  on 
Sales  It  is  said,  In  section  508:  "It  must  be  a 
distinct  and  unequivocally  absolute  refusal 
to  perform  the  promise,  and  must  be  treated 
and  acted  upon  as  such  by  the  party  to  whom 
the  promise  was  made;  for,  If  he  afterwards 
continue  to  urge  or  demand  compliance  with 
the  contract  it  Is  plain  that  be  does  not 
understand  It  to  be  at  an  end."  And  this 
language  is  approved  in  Smoot's  Case,  15 
Wall.  36.  We  have  In  the  present  case  no 
such  refusal  as  is  contemplated  by  the  law, 
and  plaintiff's  requests  for  his  stock,  made 
subsequently  to  the  foregoing  statement  of 
Slaven,  and  Slaven's  promise  to  deliver  the 
stock,  made  subsequent  to  this  statement, 
clearly  indicate  that  neither  party  regarded 
Slaven's  language  at  tUs  time  as  constitut- 
ing a  refusaL  When  Hanson  was  told  by 
Pratt  what  ^ven  said  In  reference  to  the 
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matter,  he  appears  to  have  made  no  objec- 
tion to  Slaven's  plea  for  on  extension  of  time 
In  which  to  make  the  delirery,  and.  In  the 
absence  of  any  objection  upon  his  part  at 
that  time  to  a  failure  of  present  deUvery, 
his  assent  to  the  course  proposed  by  Slaven 
must  be  assumed.  To  be  sure,  subsequently, 
he  made  further  demands  for  the  stock  of 
the  witness  Pratt,  but  nothing  Is  disclosed 
by  the  record  to  Indicate  anything  in  the 
nature  of  a  refusal  to  have  followed  from 
such  demands. 

Neither  Is  the  evidence  sufficient  to  sup- 
port a  finding  of  the  Jnry  that  defendant 
had  placed  It  out  of  his  power  to  deliver  the 
stock.  It  appears  that  during  these  times 
large  amounts  of  the  stock  were  for  sala 
The  stock  was  plentiful,  but  buyers  few. 
and  the  whole  record  indicates,  conceding 
that  the  stock  was  then  h^d  by  third  par- 
ties as  collateral,  that  an  offer  of  $30  per 
share  would  have  brought  to  the  possession 
of  Slavcn  any  reasonable  amount  of  It  for 
purposes  of  sale  at  that  figure.  For  these 
reasons  it  is  not  shown  by  the  record  that 
the  defendant  was  unable  to  comply  with 
the  contract.  Upon  the  facts  of  this  case  it 
becomes  unnecessary  to  determine,  by  a  con- 
struction of  the  writing,  whether  an  offer  to 
perform  should  be  made  within  the  two 
years  referred  to  in  the  writing,  or  whether 
Hanson  did  not  have  a  reasonable  time  from 
the  date  of  his  acceptance  of  the  terms  of 
the  contract  in  which  to  make  the  offer,  as 
his  testimony  disclosed  that  he  made  no 
offer  at  any  time.  For  the  foregoing  rea- 
sons, let  the  judgment  be  affirmed. 

We  concnr:  HARRISON,  X;  PATER- 
SON,  3. 


(w  c«i.  m) 

DIXON  V.  PLtJNS.   (No.  14,429.) 
(Sapreme  Coart  of  California.   May  SI,  1803.) 

UlSCONDUCT  OF  JUBT— AVBSaOB  VbKDICT— ProOF 
— AFnOATITS  OP  JUKOKB — PERSONAL  InJITRIES— 

prtsdmptioh  of  neoligbnct  —  contkibutobt 
Neoliorvcb. 

1.  Where  a  jury  agree  that  each  member 
thereof  shall  write  out  the  snm  ■which  he 
thhiks, plaintiff  is  entitled  to  recovpr.  and  thvn 
divule  the  ng^egate  of  such  sums  by  12,  aud 
that  the  qnuticiit  shall  be  Ihe  amount  of  their 
verdict,  auoh  verdict  ia  obtained  *'by  a  resort  to 
the  determination  of  chance,"  within  the  mean- 
ing of  Code  Civil  Proc.  I  657,  providing  that 
for  the  purpose  of  obtaining  a  new  trial  snch 
Diirtcoudiiet  of  the  jury  may  be  shown  by  the 
allidnvits  of  the  jurors. 

2.  The  fact  tbut  plaintiff  parsed  under  a 
scaffold  erectt*d  over  the  sidewalk,  on  which  de- 
fcudnnt  was  ensat^ed  witb  tools  and  materials 
renniring  a  building,  is  not  necligcuoe  contrib- 
utiBg  to  his  injury  from  a  chisel  dropping  on 
him. 

3.  Where  a  chigol  dropped  from  the  scaf- 
fold erected  over  the  sidewalk,  and  on  which 
def«ndaut  was  at  work  rei>airiue  the  building, 
It  if)  presnmed  to  have  dropped  uccanse  of  de- 
f  «idant*8  negligence. 

In  bank.  Appeal  from  snpertor  court,  city 
and  county  of  Son  Ftandsco;  Eugene  £. 
Oarber,  Judge. 


Action  for  personal  injuries  by  Katie  E. 
Dixon  against  William  J.  F.  W.  Pluns. 
Plaintiff  bad  judgment,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

H.  O.  Flrebaugh.  for  appellant  Nagle  A 
Nagle,  for  respondent 

OAKOUTTE,  J.  Respondent  while  walk- 
ing upon  the  sidewalk  of  Larkin  street,  in 
the  city  of  San  Francisco,  was  struck  upon 
the  head,  and  quite  seriously  Injured,  by  a 
chisel  that  fell  from  a  scaffolding  above,  up- 
on which  one  of  appellant's  employes  was 
standing  while  engaged  in  affixing  a  cornice 
to  the  building.  Damages  were  recovered  In 
the  lower  court  and  the  appeal  is  from  the 
judgment  and  an  order  denying  a  new  trial. 
This  case  was  decided  in  department,  and  the 
judgment  and  order  reversed  upon  the 
ground  that  the  verdict  was  arrived  at  by 
chance.  Tbe  question  involved  being  an  im- 
portant one,  and  there  being  some  decisions 
of  this  court  opposed  to  the  doctrine  there 
laid  down,  whl(^  had  not  been  noticed  In  the 
opinion,  the  case  was  ordered  to  bank  for 
further  consideration. 

Appellant  moved  for  a  new  trial  upon  the 
ground  of  misconduct  of  the  jury  in  this: 
that  they  arrived  at  their  verdict  by  a  re- 
sort to  the  determination  of  chance.  The 
Code  expressly  provides  that  such  miscon- 
duct may  be  shown  by  the  affidavits  of  ju- 
rors, (section  057,  Code  Civil  Proc.,)  and  In 
support  of  the  motion  appellant  presented 
the  affidavit  of  one  Koster,  a  juror,'  wherein 
he  stated  "that  upon  retiring  to  the  Jury 
room,  the  twelve  Jurors  first  agreed  by  a 
rote  that  the  average  sense  of  the  jurors 
should  control  In  arriving  at  what  the  ver- 
dict should  be,  and  then  the  twelve  Jurors 
agreed  to  be  controlled  by  their  vote,  and 
voted  that  the  said  average  sense  of  the  ju- 
rors should  be  arrived  at  in  the  manner  fol- 
lowing, namely,  by  each  Individual  juror 
writing  on  a  piece  of  paper  what  he  would 
fix  the  verdict  at  and  that  the  sums  so  writ- 
ten should  then  be  added  together,  and  the 
agfTrej;ate  divided  by  twelve,  and  that  the 
amount  resulting  should  be  tak<Hi  as  the  av- 
erage sense  of  the  jurors,  and  be  put  In  tbe 
verdict  accordingly;  and  thereupon  the  said 
plan  was  carried  out"  etc.  Courts  have  not 
been  astute  In  perceiving  aufflcieut  error  to 
set  aside  verdicts  upon  the  ground  here  re- 
lied upon,  and  evidence  sustaiuing  the  ver- 
dict has  been  generally  favored;  but  upon 
this  motion  no  oijposing  affidavits  were  of- 
fered, and  the  merits  of  the  contention  rest 
alono  upon  the  sufficiency  of  the  statement 
of  facts  above  recited.  Reduced  to  its  lowest 
terms,  the  affidavit  plainly  discloses  that  the 
verdict  was  the  result  of  a  previous  agree- 
ment, and  was  arrived  at  upon  the  basis 
that  the  amount  of  the  verdict  should  be  the 
quotient  resulting  from  a  division  wherein  12 
was  tbe  divisor,  and  the  sum  of  the  various 
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ftmoontB  at  wblclb  eacb  Jaror  wonld  fix  the 
verdict  the  dividend.  The  calculation  was 
made  In  pnrsnance  of  a  prior  agreement  that 
the  result  should  be  the  verdict;  and  that  re- 
sult was  adopted  aa  the  verdict,  not  upon 
further  conslderatton  of  the  Jury,  and  upon 
the  determination  that  such  amount  formed 
A  juat  and  proper  verdict,  but  tt  was  adopted 
In  pursuance  of  the  prior  "agreement"  The 
decisions  of  our  courts  clearly  Indicate  that 
they  do  not  countenance  such  procedure,  and 
Hie  verdict  must  be  set  aside  if  the  affidavits 
of  Jurora  are  entitled  to  be  received  as  evi- 
dence to  prove  the  agreement  and  the  con- 
summation thereof;  and  that  matter  is  de- 
pendent upon  the  solution  of  the  question. 
Is  the  verdict  a  chance  verdict,  within  the 
meaning  of  the  statute? 

Couns^  for  respondent,  with  good  reason, 
"rely  upon  Turner  v.  Water  Co.,  25  Cal.  307, 
to  support  his  contention  In  this  regard.  It 
ie  there  decided  that  a  verdict  arrived  dt  in 
ttie  manner  hereinbefore  set  forth  is  not  a 
chance  verdict,  and  therefore  cannot  be  at- 
tacked by  tile  affidavits  of  jurors.  But,  after 
mature  consideration,  we  think  the  principle 
there  de<dared  erroneous,  and  that  the  estab- 
Ushment  of  a  contrary  rule,  to  this  country 
eepeclaD.?,  where  the  rights  of  property,  rep- 
atatlon,  and  life  are  all  taken  into  the  jury 
room,  and  there  passed  upon  by  jurors,  will 
result  In  a  purer  and  more  Satisfactory  ad- 
ministration of  justice.  In  the  case  dted  Mr. 
Justice  Sanderson  used  the  following  lan- 
soage:  "To  ascertain  this  average  the  Jory 
may  properly  adopt  the  method  which  was 
med  In  tlia  present  case,  but  they  ou^t  not 
to  agree  to  be  bound  by  the  result,  whatever 
ft  may  be.  If  they  do  so  agree,  and  sadi  re- 
mit la  made  the  verdict  without  farthor  con- 
sideration or  assent,  sodi  verdict  Is  videos 
and  Irregalar/and  must  be  set  aside  when- 
ever the  fiict  Is  made  to  appear  by  proper 
and  competent  evidence.**  If  this  character 
of  venllct  Is  vleloos  and  Irregnlar,  It  can  only 
be  Tldotn  and  trregnlar  upon  fbe  grouid 
tbMt  It  was  not  tiie  result  of  that  calm  and 
ddlberate  judgment  ot  jurors  contemplated 
by  ttie  law,  bnt  that  It  was  arrived  at  1^  a 
resort  to  diance  or  lot  Hie  vicious  .diarao- 
ter  ttu  verdict  can  consist  of  noUilng  else. 
The  Jnrora  have  not  been  corrupted.  Hut 
bave  acted  under  no  duress,  mistake,  or 
fraud.  Their  verdict  Is  the  result  of  free  md 
voluntary  action.  Ontalden  have  not  partici- 
pated In  or  Influenced  their  determinations. 
Bence  the  vwdlet  Is  vldous  only  In  this:  iliat 
flw  amount  was  determined  by  a  resort  to 
methods  condemned  by  the  law.  In  the  few 
cases  rdled  upon  to  support  Tumw  v.  Water 
Oa  It  will  be  noticed  that  the  verdict  were 
upheld  upon  the  ground  that,  after  the  com- 
putations were  made  and  the  result  obtained, 
that  result  was  not  adopted  as  the  verdict  of 
the  Jury  In  pursuance  of  the  prior  agreement, 
but  Independently  thereof,  and  upon  flirther 
ddlberatlon  and  thought;  and  as  to  sodk  a 
course  we  see  no  serious  objection. 


"Chance**  may  be  defined  to  be  basard, 
risk,  or  the  reetilt  or  Issue  of  uncertain  and 
unknown  conditions  or  forces,  and  the  facts 
here  developed  bring  the  case  clearly  within 
such  definition.  In  the  present  case  each  Ju- 
I  for  agreed  that  a  definite  amount  should  be 
I  the  verdict  of  the  jury,  at  a  time  when  he 
I  had  no  knowledge  whatever  as  to  what  the 
.  amount  should  be,  for  it  had  not  yet  been 
j  computed.  No  person  even  knew  the  figures 
I  npon  which  the  computation  would  be  made. 
I  If  the  estimate  of  each  juror  is  before  the 
eyes  of  the  others  when  the  agreement  is 
made,  then  no  element  of  chance  will  be 
found  In  the  result,  for  It  would  be  a  mere 
matter  of  mathematical  computation;  but 
without  ft  knowlcilpe  of  these  estimates  the 
diaracter  of  the  verdict  will  be  as  entirely 
unknown  to  the  jurors  as  though  the  whole 
matter  were  decided  by  the  casting  of  a  die 
or  the  tossing  of  a  coin.  In  the  casting  of  a 
die  or  the  tossing  of  a  coin  Justice  has  an 
equal  chance  vrlth  inj.nstice,  bnt  under  the 
system  here  considered  one  unscrupulous 
and  cunning  juror  always  has  the  power  to 
defeat  justice  by  increasing  or  decreasing  the 
amount  of  the  verdict  In  proportion  as  he 
places  his  estimate  at  an  unconscionably  high 
or  low  figure.  In  the  casting  of  a  die  the 
chance  of  winning  or  losing  is  dependent  np- 
on the  face  of  the  die  that  presents  Itself  aft- 
er the  cast.  In  arriving  nt  a  verdict  In  the 
manner  here  practiced  the  chance  of  the  re- 
spective parties,  plalutifr  and  defendant,  to 
secure  the  verdict  Is  entirely  dependent  upon 
the  sum  total  of  the  estimates  made  by  the 
various  jurors,  and  that  sum  total  is  as  uncer- 
tain and  unknown  to  the  Jurwa  at  the  time ' 
the  agreement  is  made  as  the  result  of  the 
cast  Is  unknown  to  the  gamester.  We  are 
deailj  of  the  opinion  ^t  tills  verdict  was 
obtained  by  a  resort  to  chance,  and  Turner 
V.  WatOT  Co.,  and  oOier  cases  ffdloi^g  In  Its^ 
wake,  are  no  hmger  viduaUe  as  authority. 

Under  a  statate  similar  to  ttie  provision  of 
our  Code  this  question  has  been  directly  ad- 
judicated, and  tb»  position  bere  taken  sup* 
ported,  in  ttie  recent  case  of  Improvement 
Go.  r.  Adams,  (Cola  App.)  28  Paa  Rep.  682. 
Under  the  same  provUdon  of  the  Idaho  stat- 
ute Ibis  question  has  been  carefully  consid- 
ered In  ttie  very  late  case  of  Flood  v.  Uc- 
Glur^  (IdalK^)  82  Pac  R^.  254.  Turner  v. 
Water  Go.  Is  tbere  reviewed,  uid  Ita  reason- 
ing declared  not  sound.  It  Is  Insisted  that 
the  case  of  Turner  v.  Water  Go.,  having  been 
decided  under  the  former  practice  act,  and 
the  same  provision  bdng  carried  Into  ttie 
Code  of  Civil  Procedure,  that  re-oiactment 
carried  with  it  the  constmcdon  prevtomdy 
given  the  provision.  Such  can  only  be  ttie 
law  where  the  roles  of  statutory  construction 
are  the  same  at  the  date  of  botb  enactments. 
This  principle  Is  declared  in  Blythe  v.  Ayres, 
96  Cal.  501,  81  Pac.  Ttep.  915,  and  also  In 
Flood  V.  McClure,  (Idaho.T  32  Pac  Rep.  254. 

As  the  cause  must  be  returned  to  the  lower 
court  for  fnrtlwr  proceedings,  we  pass  to  an 
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examination  «f  K>me  additional  matters, 
nie  motion  for  a  nonaott  waa  pnq»erl7  de- 
nied. Upon  tbe  evidence  we  cannot  say  tliat 
the  respondent  waa  guUt7  <tf  contribntwy 
negUgence  in  walking  upon  the  aldewalfc  at 
the  time  tbe  Injury  was  Inflicted.  She  had  a 
r^t  to  be  there,  and  bad  no  suffident  reason 
to  anticipate  danger  from  overhead.  Reapond- 
eat'a  evidence  also  establlahed  a  prima  facie 
case  of  negligence  upon  the  part  of  the  ap- 
pellant  He  was  engaged  with  tools  and  ma- 
terials directly  over  a  thoron^ifare  where 
people  were  conatantl/  traveling,  and  had  an 
ondonhted  rta^t  to  travd.  Under  such  dr> 
enmstaneea,  Oie  law  demanded  of  him  more 
Chan  ordlnaiy  care.  He  was  called  npon  to 
axerdse  the  greatest  care  and  caution  In  the 
perfwmance  <a  his  wmIc,  in  order  that  trav- 
ders  ml^t  not  be  Injured;  Hie  injury  was 
received  at  tbe  hands  of  appellant  by  tbe 
dropping  of  tbe  chisel  while  respondent  waa 
iralklng  upon  the  public  street  Under  the 
foregoing  circumstances,  tbe  court  was  JnsU- 
fled  In  submitting  the*  case  to  tbe  jury.  This 
Question  Is  carefully  considered  and  the  au- 
thorities reviewed  In  Mullen  t.  St  Jobn,  57 
N.  T.  607.  In  that  case  the  wall  of  a  build- 
ing fell  upon  a  traveler  In  the  street  The 
court  held  that  the  presumption  of  Diligence 
arose  from  the  fact  of  tbe  building  falling. 
In  Lyons  v.  Bosentbal.  11  Hun,  46,  the  lo- 
Juiy  arose  from  tbe  falling  of  a  l)oz  of  goods 
from  the  story  above,  and  It  was  beld  that 
□egUgence  would  be  presumed.  In  8upp<»t 
nf  tills  doctrine  the  court  .dted  various  Eng- 
lish authorities  which,  upon  the  facts,  stand 
upon  common  ground  with  the  case  at  bar. 
See  Koaruey  v.  Railroad  Co.,  L.  R.  5  Q.  B. 
ill;  Byrne  v.  Boadle,  2  HurL  &  a  722; 
Scott  V.  Docks  Co.,  3  Hurl.  &  0.  50G.  The 
rule  recognized  by  the  foregoing  authorities 
lis  pertaining  to  this  class  of  accidents  Is, 
where  the  thing  Is  shown  to  be  under  the 
raauagement  of  the  defendant  or  his  serv- 
ants, and  tbe  accident  Is  such  as,  in  the  ordi- 
nary course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper 
eare,  it  afTords  reasonable  evidence.  In  the 
absence  of  explanation  by  the  defendant, 
that  the  acddent  arose  from  want  of  cara 
Shear.  &  R.  Neg.  |  60. 

Inasmuch  as  counsel  for  respondent  at  tte 
jral  argument  stated  that  he  relied  upon  pr»- 
vlous  decisions  of  this  conrt  to  the  effect 
that  afSdavits  of  Jurors  would  not  be  re- 
ceived to  impeach  a  verdict  arrived  at  In  the 
manner  set  out  in  the  affidavit  of  the  juror 
in  this  case,  and  for  that  reason  did  not  offer 
counter  affidavits  upon  tbe  bearing  of  the 
motion  for  a  new  trial,  which  he  could  have 
done,  It  Is  ordered  that  the  order  denying  a 
new  trial  be  reversed,  and  the  same  remand- 
ed to  the  conrt  below  for  furtbw  actl<Hi  as 
herein  Indicated;  that  the  court  below  per- 
mit the  reepoDdent,  If  she  shall  be  so  ad- 
vised, to  file  within  20  days  after  the  flUng 
a(  the  remlttltiir  counter  affldavlta  as  to  the 
softDMK  Id  lAloh  tte  Jonm  antnd  at  tMr 


verdict;  and  fliat  therenpon,  upon  such  affi- 
davits and  the  other  matters  already  before 
it  upon  the  motion  for  a  new  trial,  the  court 
rend»  Its  decision  thereon.  It  is  further 
ordered  that  the  order  heretofore  made  In 
this  court  submitting  her  appeal  from  the 
Judgment  be  set  adde,  and  that  tbe  hearing 
npon  the  said  appeal  be  continued  to  ft  day 
to  be  bei-eafter  fixed  upon  the  motion  of  ei- 
ther party  hereta 

We  cononr;  BBATTT,.  0.  J.;  McFAB- 
LAND,  X;  HABBISON,  J.;  PATBRSON,  X; 
DB  HAYBN,  X 


(N  GsL  ttt) 

DAVIS  T.  HOKBT  LAKB  WATER  Oa 
iNo.  1&047.) 
(Supreme  Court  of  California.  Jane  3,  1893.) 
Btbixikq  Oct  Plbadikos  —  Dbhokkek — Appbal. 

1.  A  demurrer  which  contains  no  other 
matter  than  tbe  grounds  eniinierated  In  Onde 
Civil  Proc.  I  430,  Is  not  Irrelevant  or  retlnn- 
dant,  withiu  sectitm  4S3,  providiDx  for  striklag 
oat  pleadings. 

2.  A  demurrer,  though  stricken  out  eonstt- 
totes  part  of  the  judcment  roll. 

3.  Under  Code  Civil  Proc.  i  647,  proridiog 
that  an  order  strikiog  out  a  pteadiug  will  M 
deemed  to  have  been  exc^rted  to.  an  exception 
to  an  wder  striking  ont  a  demurrer  Is  onaeea^ 
sary. 

Oommlsdonen'  decision.  Department  1. 
Appeal  from  snpolor  court,  Lassen  county; 
W.  T.  Master,  Judga 

Action  by  John  a  Davis  against  ^  Bon^ 
Lake  Water  Company,  Defendant  demmv 
red,  and  on-  motion  ttie  demurrer  was 
stricken  oul;  and  Judgment  entered  for  phdUf 
tiff,  and  defendant  appeals.  Reversed. 

Goodwin  &  Dodge,  Olney,  Ghidcerlng  & 
Thomas,  and  Warren  Gr^oiyr  tor  aj^peUant 
A.  L.  Shlnn,  for  respondent. 

VANOLIEF,  G.  The  complaint  oonststs  of 
three  counts,  each  for  the  recovery  of  a  spe- 
cific sum  of  money  on  an  alleged  distinct 
cause  ot  action,  nie  action  was  commmoed 
In  the  county  of  Lassen,  and  the  summons 
was  served  on  the  defioidant  In  the  dty  and 
county  of  San  Frandsoo  on  the  2Dth  day  of 
August.  189L  On  the  28th  day  of  Septem- 
ber, 1891,  the  defmdant  ffied  a  demurrer  to 
the  complaint  on  the  grounds  of  misjoinder 
of  causes  of  action,  and  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant  On 
November  3.  1891,  on  motion  of  plaintiff's 
attorney,  the  court  ordered  that  the  demnr^ 
rer  be  "stridun  from  (be  files  of  the  court 
for  the  reason  that  it  had  not  been  filed  in 
time."  On  November  4,  1891,  the  default  of 
the  defendant  was  entered,  and  Judgment 
reudwed  in  flavor  oC  plaintiff  for  the  full 
sum  demanded,  via.  $4,589.  This  appeal  b 
from  the  Judgment,  and  oomes  here  upon  the 
Judgment  roll  alone.  Hie  roll  contains  a 
O0V7  «f  the  damnrter,  Indorsed  "VUed"  fer 
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the  oleA,  M  abore  stated,  aftd  ohows  no 
other  dlapoBltloii  of  it  tban  tbe  order  sttlkiiig 
It  ftun  the  fllee. 

The  appcUanfs  counsel  contend  that 
ooort  erred  in  tiins  dlsposfng  of  the  demur- 
rer, and  that  defendant  waa  not  therebr  put 
In  d^ault;  and,  ccaisequaidly,  that  the  judg- 
moit  by  deCanlt  was  nnanthorised  by  law; 
and  I  think  this  point  should  be  sustained. 
A  similar  point  was  carefully  considered 
and  dedded  in  the  case  of  Latoq  t.  Oasa- 
neuaya,  30  OaL  605,  under  section  60  of  the 
practtoe  act,  which  tiien  read  as  follows: 
"Sham  and  Irrelerant  nnswen  and  defense 
and  so  mncli  of  any  answer  as  may  be  Ir- 
relerant,  redundant,  and  immaterial,  may  be 
strickoi  oat  on  mothm."  The  s»indpal  qaes- 
tUm  as  to  the  constmctioii  of  that  section, 
was  whether  the  word  "defenses"  incloded 
demurrers,  and  it  was  h^  that  it  did  not 
The  oorziesjMnidlng  prorialoi^  of  the  Code  of 
Civil  Frocednre  omits  Ifae  word  "defenses," 
and  rends  as  follows:  "Seo.  453.  Sham  and 
Irrdeyant  answers  aul  irrdevant  and  redun- 
dant matt»  in  a  pleading  may  be  stricken 
out"  In  the  part  of  this  secrthm  relating  to 
irrelevant  and  redundant  matter,  howevw , 
tbe  word  "pleading"  Is  salwtltuted  ft>r  the 
word  "answer"  In  ttie  practice  act  While 
there  Is  no  doubt  that  the  word  "pleading" 
inclndea  demurrers,  and  that  Irrelevant  and 
redundant  matters  nuiy  be  Inserted  In  de- 
mnrrers,  yet  a  demnirw  stating  only  one  or 
more  ot  the  grounds  enumerated  In  section 
430  of  the  Code  of  Civil  Procedure,  as  In 
tills  case,  contains  nothing  Irrelevant  and 
nothing  redundant;  nor  Is  it  claimed  that  it 
does.  And  since  the  record  shows  that  tbe 
demurrer  was  filed  within  thirty  days  after 
fhe  service  of  summons,  It  appears  tliat  the 
ground  upon  whidi  It  was  stricken  out 
namely,  that  it  "was  not  died  in  time,"  Is 
not  true. 

But  it  Is  cont^ided  for  respondent  that  In- 
asmuch as  the  demurrer  was  stricken  out 
it  constitutes  no  part  of  the  judgment  roll, 
and  therefore  cannot  be  looked  to  for  the 
purpose  of  ascertaining  when  tt  was  filed. 
But  notwithstanding  tiie  order  striking  It 
out,  the  demurrer  was  a  pleading  In  the 
case,  and  therefore  constitutes  a  part  of  the 
jnds^oit  roU.  Abbott  t.  Douglass,  28  Cai. 
206.  To  the  objectlim  that  tbe  record  shows 
no  ezoeption  to  the  order  striking  out  tbe  de- 
murrer,  the  answer  Is  that  t^e  law  deems 
that  such  an  order  was  excepted  to.  Section 
647,  code  Civil  Proc  Finally,  it  Is  claimed 
that  the  demurrer  may  have  been  stricken 
out  on  the  ground  that  It  had  not  been 
served,  since  tbe  record  does  not  show 
whether  It  had  been  served  or  not  But  the 
only  other  possible  valid  grounds  are  those 
stated  in  section  453  of  the  Code  of  Civil 
Procedure,  namely,  the  insertiou  in  the  de- 
murrer of  Irrelevant  or  redundant  matter, 
which,  as  above  shown.  Is  negatived  by  the 
record.  I  think  the  Judgment  should  be  re- 


versed, and  tbe  oonrt  below  dlreoted  to  re- 
store  the  demurrer  to  the  files,  and  to  pro- 
ceed to  dispose  of  it  according  to  its  merlte. 

We  concur:  SEARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
ihe  foregoing  opinion  the  judgment  is  re- 
versed, and  the  court  below  is  directed  to 
restore  the  demurrer  to  the  files,  and  to 
proceed  to  dispose  of  It  according  to  Its 
merits. 


m  CaL  418) 
CBOOSaR  et  al.  v.  CARPIQNTER  et  aL 

(No.  18,07a) 
Supreme  Coort  of  Califomla.  Jane  3.  189S.) 
Qdietiho  Title— Tkial  bt  Jnar— Objeotions  to 

EVIDRHGB. 

1.  In  an  action  under  Code  Civil  Proc.  I 
738,  aathorizing  as  action  against  one  claiming 
an  interest  in  real  property  adversely  to  plaia- 
tiff,  for  tbe  parpose  of  determining  bucd  ad- 
verse claim,  oefendaDt  fa  act  entitled  to  a  trial 
by  jury,  where  the  only  Issue  is  whether  de- 
fendant is  entitled  to  a  specific  performance  of 
a  contract  for  the  purchase  of  the  land*  made 
by  plalDtifTs  grantor. 

2.  Where  evidence  Is  objected  to  at  the 
trial  only  on  the  general  gronnds  of  "incompe- 
tency, irrelevancy,  and  Immateriality,"  tbe  ob- 
jection that  the  proper  foundation  fOr  Its  ad- 
mUsion  had  not  oeen  laid  will  not  be  cousid- 
ered  on  appeal. 

Department  2.  Appeal  from  superior  court, 
San  Joaquin  county;  Ansel  Smith,  Judge. 

Action  to  nxHist  tiUe  to  realty  by  one  Crock- 
er and  otiwrs  against  one  Carpenter  and 
others.  Plaintiffs  had  judgment  and  defend- 
ants appeal.  Affirmed. 

Thompson  &  Paulsell,  E.  Murphy,  and  A. 
IL  Carpenter,  for  appellants.  Loutltt,  Wood 
&  Levinsky,  for  respondents. 

DE  HAVEN,  J.  The  complaint  In  this  ac- 
tion states  substantially  a  cause  of  action 
under  section  738  of  tbe  Code  of  Civil  Fro- 
'cedure,  which  authorizes  one  person  to  bring 
an  action  against  another,  claiming  an  inter- 
est In  real  property  adversely  to  him,  for 
tbe  purpose  of  determining  such  adverse 
claim;  and  the  prayer  of  the  complaint  is 
that  the  defendants  be  required  to  set  forth 
the  nature  of  their  adverse  claims,  and  for 
a  Judgment  that  the  title  of  plaintiffs  to  the 
lands  descrit>ed  be  quieted,  and  declared  good 
and  valid,  and  that  plaintiffs  are  entltTcd  to 
the  i>osses8ion  of  the  sanke,  and  the  defend-, 
ants  be  enjoined  "from  asserting  any  claim 
whatever  of,  in,  or  to  the  said  lands,  ♦  •  • 
or  any  part  thereof,  or  to  the  possession 
thereof,  adverse  to  these  plaintiffs."  The 
judgment  of  the  superior  court  was  in  favor 
of  plalntUfs,  and  the  defendants  appeal. 

1.  The  court  did  not  err  in  refusing  the 
demand  of  the  defendants  that  all  the  issues 
made  by  the  pleadings  should  be  tried  by  a 
jury.  It. is  certainly  tnis  that  in  an  action 
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brou^^t  under  section  73S  of  the  Code  of 
CItU  Procedure  the  Issues  may  be  such  as  re- 
quire their  trial  by  a  jury,  upon  the  demand 
of  either  of  the  parties.  In  the  ease  of  Dona- 
hue v.  Meister,  88  Cal.  121.  25  Pac.  Rep. 
1096,  which  Is  relied  upon  by  defendants,  the 
court  said  that  the  main  effect  of  section 
738  of  the  Code  of  Civil  Procedure  was  "to 
give  parties  the  right  to  compel  others,  by 
salt,  to  litigate  and  determine  controTOrsles 
In  cases  -where  mett  rig^t  did  not  exist  be- 
fore; but  If,  in  such  a  suit,  issues  arise 
wbl^  are  deariy  cognlxable  in  a  court  of 
law,  the  Code  dom  not  take  away  the  right 
to  hftre  aoch  ismies  tried  by  a  Jury.**  And 
this  same  principle  was  again  afBxmed  In 
the  later  case  of  Newman  t.  I>aane,  89  CaL 
697.  27  Pac.  Rep.  69.  But  there  is  a  T^ry 
broad  dIstincUon  betwera  thwe  cases  and 
the  one  now  under  consideration.  In  both 
of  the  cases  cited  the  issues  were  of  a  pure- 
ly legal  character,  as  distinguished  from 
tiiose  nsoally  arising  in  what  are  termed 
''equitable  acttons."  In  Donaboe  M^er, 
from  wtildi  we  hare  just  quoted,  the  de- 
fendant asserted  a  ri^t  to  the  possession 
of  the  premises  In  controversy,  founded  up- 
on pilor  possession,  end  alleged  that  he  had 
been  ousted  from  such  possession  1^  the 
plalnticr  In  the  action,  and  he  demanded  Judg- 
ment for  the  recovery  of  sudi  posaesslon; 
and  the  court  simply  held  ibnt  the  lasues 
tendered  by  this  answer  were  such  as  are 
Involved  in  an  ordinary  action  for  the  recov- 
ery of  real  estate,  and  that  the  defoidant 
was  aiUtled  to  have  the  same  tried  iKf  a  Ju- 
ry. So,  also,  in  Newman  v.  Dnane,  89  GaL 
M}8,  27  Pac.  Rep.  66,  the  defendant  was  In 
poBsasdon.  and.  in  his  answer,  not  imly  de- 
nied tliat  the  plaintiff  was  the  owner  of  the 
land  there  in  controvony,  but  also  alleged 
that  he  (the  defendant)  had  been  in  posses- 
sion at  such  land  for  more  than  15  years; 
and  it  was  held  by  the  court  in  that  case 
tiiat  the  action,  under  the  Issues  thus  made, 
was.  In  substance,  one  for  the  recovery  -f^ 
specific  real  proper^,  and  that  the  defend- 
ant was  entitled  to  a  Jury  for  the  trial  of 
his  alleged  rights.  But  in  the  case  at  bar 
there  are  no  such  Issues.  The  defendants  ad- 
mit that  the  legal  title  to  the  land  described 
in  the  complaint  is  In  the  plalntlfte.  and, 
while  alleging  possession  In  themselves,  they 
do  not  claim  any  right  to  such  possession  ex- 
cept under  and  by  virtue  of  an  alleged  agree- 
ment for  the  sale  of  said  lands  made  by  the 
predecessor  of  plaintiffs,  and  to  which  agree- 
ment the  defendants  claim  they  have  suc- 
ceeded by  assignment;  and  they  aver  that 
"they  are  now  ready,  able,  and  willing  to 
make  to  plaintiffs  herein  the  payments,"  re- 
quired by  such  agreement,  and  under  the 
general  prayer  of  their  answer  they.  In  ef- 
fect, ask  for  a  specific  performance  of  such 
agreement.  Indeed,  In  the  brief  filed  in  this 
court  In  behalf  of  defendants,  their  counsel 


say:  *^e  defendants  based  their  defense 
upon  these  contracts,  and  demanded  a  spe- 
cific performance  thereof."  It  Is  very  clear 
to  us  that  the  defendants  were  not  entitled 
to  a  Jury  for  the  trial  of  the  equitable  issues 
thus  presented. 

2.  The  court  admitted  In  evidence  the  an- 
swers of  certain  defendants  in  an  action 
brought  against  them  by  one  Tully  R.  Wise 
concerning  this  same  land.  The  answers 
were  not  verified  by  the  defendants  referred 
to,  nor  rigned  1^  them,  and  there  was  no 
evidence  showing  (bat  th^  knew  the  con- 
tents of  such  answers  when  filed,  or  that 
they  had  ever  au^rized  the  attorneys  dgn< 
ing  tbem  to  make  the  statements  fltereln 
contained.  The  defendants  objected  to  the 
admission  of  these  papers  upon  tbe  general 
grounds  of  incompetency,  irrelevancy,  and  im- 
materiality, and  also  as  not  being  in  rebuttaL 
We  .tlUnk 'there*  was  no  error  in  overruling 
the  general  objection  tibus  made.  If  the  de- 
fendants desired  to  object  to  the  offered  evi- 
dence npon  the  ground  that  the  iHroper  foun- 
dation for  its  admission  had  not  been  laid, 
because  It  had  not  been  shown  that  ttie  facts 
stated  in  such  answers  were  inserted  with 
the  knowledge  of  defendants,  the  objection 
should  have  been  spedfically  pointed  out, 
and  called  to  the  attention  of  the  conri;  and 
the  opposing  couns^  If  this  q)ecific  ob- 
jection had  been  made  it  Is  -possible  that  it 
could  have  been  nemoved  further  evi- 
dence  upon  the  part  of  plaintiffs,  lowing 
such  Imowledge,  bat  the  general  objection 
that  the  offered  evidence  was  Incompetent 
was  not  snffldoLt  When  such  a  general  ob- 
jection Is  overruled  by  a  trial  court  the  party 
against  whom  the  ruling  is  made  cannot  be 
permitted  for  the  first  time  to  urge  in  the 
appellate  court  the  particular  objection  which, 
If  it  had  been  openly  urged  in  the  trial  court 
at  the  time  of  Ibe  ruling  complained  of, 
might  have  been  easily  cured.  This  is  not 
laylug  down  a  merely  technical  rule.  It  Is 
one  which  has  its  foundation  In  the  proper 
condderatlon  of  what  Is  due  to  the  court  and 
adverse  counsel  in  the  trial  of  a  case.  As 
was  well  said  by  the  supreme  court  of  the 
territory  of  Arizona  in  Rush  v.  French,  1 
Ariz.  124,  25  Pac.  Rep.  816:  "The  object  of 
requiring  the  grounds  of  objection  to  be 
stated,  which  may  seem  to  be  a  teclmical 
rule,  is  really  to  avoid  tcdmicolitles,  and 
prevent  delay  in  the  administration  of  Jus- 
tice. When  evidence  is  offered  to  which 
there  Is  some  objection,  substantial  justice 
requires  that  the  objection  be  specified,  so 
that  the  party  offering  the  evidence  can  re- 
move it,  if  possible,  and  let  the  case  bb 
tried  on  its  merits."  See,  also,  Bundy  V. 
Hyde.  60  N.  H.  12L 

3.  There  are  many  other  errors  assigned 
upon  rulings  of  the  court  in  the  admission 
and  exclusi(m  of  evidence,  but  we  do  not 
deem  it  necessaiy  to  notice  them,  fnrUitf 
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than  to  Bay  that  we  discover  no  material 
error  in  the  record. 
Judgment  and  order  affirmed. 

We  concor:  MoFABLAND,  J.;  OA- 
BOUTTE,  J. 

(98  Cal.  406) 

SAMUEL  V.  ALLEN.   (No.  18,077.) 
(Supreme  Coart  of  California.   June  3,  1893.) 
CosTHAcra  —  Pbkformaxce  —  Bufficibsct  or 

OfPBR— FlNDIXOf. 

1.  CiTil  Code,  §  1489,  provides  that  an  offer 
of  performance  may  be  made  at  any  place 
within  the  state  if  the  person  to  whom  the 
offer  ought  to  be  made,  or  such  person's  resi- 
dence or  place  of  btuinesB,  caunot,  with  reason- 
able diiigeoce,  be  fband  in  the  state.  Bdd,  in 
an  action  to  recover  money  doe  open  a  con- 
tract to  convey  land,  that  a  anmcient  com- 
pliance with  this  section  was  not  shown  by 
proof  that  plaintiff  prepared  a  deed  and  was 
ready  to  defiver  it;  that  defendant  was  a  resi- 
dent of  another  state;  and  that  plaintiff  had 
been  told  that  defendant  had  no  residence  in 
this  state. 

2.  An  action  may  be  maintained  for  the 
recovery  of  unpaid  purchase  money  on  a  con- 
tract to  convey  land,  even  thoueh  the  vendor 
retains  in  himsdf  the  title  to  sach  land. 

3.  Where,  In  an  -action  to  recover  money 
dnc  ui>on  a  contract  to  convey  land,  the  answer 
alleges  that  plaintiff  was  unable  to  convey  the 
land  free  from  incumbrance,  and  there  is  evi- 
dence tending  to  .annmrt  sneh  allegattott.  the 
failure  to  Bnd  npon  it  Is  ttror. 

CommtsslonerB'  decision.  Department  2. 
Appeal  from  snperior  court,  Fresno  oonnty; 
M.  K.  Harris,  Judge. 

Act^  1^  A.  J.  Samnd  against  Onnanso 
Allen  to  recover  money  due  upon  a  contract 
tor  the  sale  of  land.  From  a  JucUfment  for 
plaintiff,  defendant  appeals.  Reversed. 

W.  S.  Wright,  for  appellant  Church  & 
O0T7,  for  respondent. 

TEBfPLE,  C.  tills  appeal  la  from  the 
Judgment,  but  was  taken  within  GO  days  after 
tlie  rendition  and  mtry  thereof.  The  action 
Is  broo^t  to  reooTcr  mon^  dae  upon  a 
contract  for  the  sale  of  land.  The  [dalntlff , 
who  is  Xbe  vMidor,  avers  that  he  has  per- 
formed all  the  condltlonB  of  the  contract  on 
his  partt  and  that  on  the  17th  day  of  January, 
1800,  the  defendant  refused  to  aco^t  per- 
formance on  his  part,  and  notified  plaintUt 
of  bla  refusal  t6  accept  performance  on  the 
part  of  plaintUF,  and  stlU  does  refuse  to  ac- 
cept performance.  These  allegatlona  are 
spedflcally  dented  In  the  answer.  There  was, 
at  the  trial,  no  attempt  made  to  prove  the 
allied  waiver  of  nn  offer  to  perform,  or 
Oiat  defendant  had  refused  to  accept  per- 
formance on  the  part  of  plaintiff,  or  had  no- 
tified blm  to  that  effect  In  lieu  of  the 
waiver  alleged,  plaintiff  proved  that  he  pre- 
pared a  deed,  and  was  ready  to  deliver  it 
and  that  defendant  was  a  resident  of  Austin,, 
Minn.,  and  plaintiff  had  been  told  in  XjOb 
Angeles  that  defendant  had  no  residence  In 
aUs  state.  Section  1489  of  the  CivU  Code 
provides  that  in  th?  absence  of  an  express 
pfovlalon  to  the  omtrary,  an  offer  of  per- 
v.S3p.no.5— IB 


I  formance  may  be  made  "(3)  if  such  person 
cannot  with  reasonable  diligence,  be  found 
within  thla  state,  and  within  a  reasonable 
distance  from  his  residence  or  place  of  busi- 
ness, or  if  he  evades  the  debtor,  then  at  his 
residence  or  place  of  business,  if  the  same 
can  with  reasonable  diligence  be  found  with- 
in the  state;  or  (4)  If  this  cannot  be  done, 
then  at  any  place  within  this  state."  It  was 
not  shown  that  the  def^dant  was  not  at 
the  time  of  the  alleged  offer  within  this 
state,  nor  that  he  did  not  have  a  place  of 
business  within  the  state.  Nor  was  any  dili- 
gence shown  on  the  part  of  plaintiff  to  find 
defendant  within  the  state,  or  to  ascertain 
whether  he  had  here  a  place  of  business. 
It  la  denied  in  the  answer  that  any  offer 
of  performance  was  ever  made,  or  at  least 
the  denial  Is  as  broad  as  the  allegation,  which 
is  really  that  an  offer  had  been  waived.  We 
think  the  evtdoice  does  not  sustain  the  find- 
ing that  the  offer  was  made  by  plaintiff,  or 
that  defendant  has  refused  to  perform. 

The  appellant  contends  that  inasmuch  as 
plaintiff,  by  his  contract,  retained  the  title  to 
the  land,  which  was  the  subject  of  tiie  con- 
tract, be  cannot  mahitaln  an  aoticm  for  the 
unpaid  purchase  mtmey,  except  in  the  form 
of  an  action  to  enforce  spedflc  performance, 
or  for  foreclosure  of  the  Mien.  It  Is  true  that 
in  some  n&use  the  vendor  has  a  Ilea  on  tiie 
land  for  the  portion  of  the  purdiase  pumey 
which  remains  unpaid,  and  that  It  hm  been 
h^d  that  until  a  cwveyance  has  been  made 
the  lien  constitutes  such  security  as  will  pre- 
vent the  creator  ttom  suing  out  an  attach- 
ment, but  it  has  also  been  nnlformly  hdd 
that  such  contract  does  not  estahUdi  the 
relatt<»i  of  mortgagor  and  mor^age&  There 
is  therefore  no  statntcwy  prohibition  i^on 
the  ri^t  to  a  personal  action  to  enforce  the 
when  It  becomes  due.  ^e  action  Is  fbr 
money  due,  as  much  so  as  though  suit  were 
upon  a  promlssoiy  note.  It  Is  not,  therefore, 
a  local  action,  and  the  court  in  Fresno  county 
has  Jurisdiction,  althouj^  the  land  which  la 
the  subject  of  the  contract  is  In  Los  Angles 
county. 

The  def^idant  denied  that  phdntlff  was 
able  to  convey  tiie  land  free  from  incum- 
brance and  It  is  stated  In  a  stipulation  that 
defendant  had  denied  that  plaintiff  could 
furnish  titie  acccwding  to  the  contract.  There 
was  evidence,  the  effect  of  which  appellant 
contends  was  to  show  an  existing  incum- 
brance, l^ere  should  have  been  a  distinct 
finding  upon  this  question. 

We  think  the  evidence  also  defective  in 
that  it  did  not  show  what  was  the  pro  rata 
share  of  the  water  stock  mentioned,  or  that 
the  money  claimed  to  be  due  as  an  assess- 
ment upon  such  stock,  tn  the  supposed  t«i< 
der,  was  assessed  or  paid  by  plaintiff  upon 
such  pro  rata  share.  We  advise  that  the 
judgment  be  reversed,  and  a  new  trial  had. 

We    concur:     BBLOHEB,    0.;  VAN- 

CLiEF,  a 
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FEB  CURIAM.  F«*  tbe  reasons  giren  in 
the  foregoing  optailtm  the  jndgmcnt  Is  re- 
Tersedi  and  a  new  trial  ardexeA. 


(3  Cal.  Uorep.  890) 

OI/ARK  T.  OLSEN  eC  ox.  (No.  18,000.) 
(Snmwme  Gonrt  of  California.  June  3,  1893.) 

FkaUDDLBNT    (JOIfTSTAKOES  —  AOTIOH    TO  8bT 

Aside  —  Rbtiiw  ox  Atfiu.— Snrnoiixcr  or 

1.  Where,  in  an  action  to  set  adde  a  con- 
Terance  fttim  a  husband  to  his  wife  as  fraudu- 
lent as  to  plaintiff,  a  creditor  of  the  husban^* 
the  evidence  plainly  BUpports  a  finding  that  the 
conTejaoce  was  not  made  with  such  intent,  a 
Judgment  for  defendants,  based  on  such  find- 
tag,  will  not  be  disturbed. 

2.  It  was  not  reversible  error  to  refuse  to 
strike  out  certain  parts  of  the  answer  as 
"sham.  Irrelevant,  and  redundant,"  where  they 
could  nave  no  effect  upon,  and  were  not  necea- 
sary  to  support,  the  judgment. 

3.  It  was  not  error  to  exclude  certain  let- 
ters written  hy  defendants  to  plaintiff,  offered 
to  show  the  financial  condition  of  defendjint 
husband,  where  the  comitolnt  aUeged  the  fans- 
band's  insolvencr,  and  the  answer  did  not 
deny  it 

GommlBBloners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Actiou  by  Howell  Clark  against  A.  S.  01- 
sen  and  wife  to  set  aside  a  conveyanoe  from 
said  Olsen  to  his  said  wife  on  the  ground 
that  it  was  made  wUh  Intent  to  delay,  hin- 
der, and  defraud  plaintiff,  a  creditor  of  said 
Olsen.  Judgment  for  defendants.  From  an 
order  denying  bis  motion  for  a  new  trial, 
plaintiff  appeals.  Affirmed. 

S.  Salon  Holl  and  Carter  H.  Smith,  for 
appellant  F.  T.  Baldwin  and  Baldwin  & 
Campbell,  for  respondents. 

VANCLIEF,  C.  The  defendants  are  hus- 
band and  wife,  and  this  actitm  is  In  the  na- 
ture of  a  creditors'  bill  in  equity,  to  set 
aside  two  conveyances  of  a  certain  tract  of 
land  (about  327  acres)  situate  in  the  county 
of  San  Joaquin,  made  by  A.  s.  Olsen  to  hia 
wife,  Anna,  on  the  ground  that  they  were 
made  "with  Intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  said  A.  S.  Olsen, 
and  particularly  the  plaintiff  herein."  The 
separate  answers  of  the  defendants  admit 
the  conveyances,  but  deny  the  alleged  Intent 
thereby  to  hinder,  delay,  or  defraud  any 
CI  editor  of  A.  S.  Olsen.  Judgment  passed 
for  the  defendants,  and  the  plaintiff  brings 
this  appeal  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

1.  The  court  found,  among  other  things, 
that  neither  of  the  conveyances  was  made 
with  Intent  to  hinder,  delay,  or  defraud  any 
creditor  of  A.  S.  Olsen,  and  also  found  that 
A.  S.  Olsen  never  had  any  beneficial  In- 
terest in  the  land,  tliough  the  naked  legal 
title  had  been  vested  in  him  for  the  use  and 
benflt  of  his  wife,  whose  equitable  title  was 
her  separate  property.  Counsel  for  appel- 
lant contend  that  these  findings  ore  not  jus- 


(Oal. 

tifled  by  the  eridenoe.  If  tb»  flndlnc  that 
the  coar^ancee  were  not  made  wltb  Intmt 
to  binder,  dday,  or  defraud  the  plaintiff,  or 
any  oUm  creditor  of  A.  S.  Olani.  Is  justl- 
fled  by  the  eridence,  It  dtspoaes  ttf  the  ap- 
peal in  farror  of  the  respondentt,  bo  far  as 
the  facts  are  conoemed,  even  though  cred- 
itors may  have  t>een  hindered  and  ddayedby 
those  omTeTaiioea,  (BoU  t.  Bnv*  89  Cal. 
288,  26  Paa  Rep.  873;  Windbans  t.  Boota, 
92  GaL  617.  28  Pae.  Rep.  667^  and  that  the 
evldau»  iB  sufilcirat  to  Justify  this  finding  is 
BO  plalaly  i^ppaient  tliat  no  statement  of  It, 
in  detail.  Is  necesBaty  in  tiiis  oi^on. 

2.  It  la  contended  for  ajipellant  that  the 
court  erred  In  denying  plaintiff's  motion  to 
strike  out  certain  parts  of  the  separate  an- 
swers of  defoidants,  <m  the  alleged  ground 
that  audi  porta  of  th^  answers  '^ire  sham, 
and  IrrdeTant  and  redondant"  It  does  not 
appear  that  any  part  of  the  answerB  was 
sham.  The  seventh  paragraph  of  each  an- 
swer, alleging  the  declaration  and  recording 
of  a  homestead  by  the  wife,  and  the  tenth 
paragraph,  allegtag  a  novation  of  ptomto* 
scry  notes  from  the  husband  to  plaintiff, 
may  be  conceded  to  be  Insufficient  Senses; 
but  the  first  docs  not  affect  tiie  Issue  as  to 
the  intention  of  defendants  to  delay  or 
defraud  creditors  by  the  conveyance  of  Hie 
land  from  the  husband  to  the  wife,  and 
therefore  does  not  affect,  and  Is  not  neces- 
sary to  support,  the  Judgment  As  to  the 
novation  of  the  promissory  notes,  the  court 
found  that  the  plaintiff  had  obtained  a  valid 
Judgm^t  upon  the  original  notes,  which  was 
a  lien  upon  all  real  property  of  A.  S.  Olsen 
in  the  county  of  San  Jonquln.  This,  by  Im- 
plication, negatived  the  novation  of  the  notes, 
and  defeated  any  possible  effect  on  the 
tenth  paragraph  of  the  answer.  All  the  al- 
legatl(ms  and  flndlngs  relating  to  the  home- 
stead and  to  the  novation  of  notes  may  be 
stricken  from  the  record  without  any  possi- 
ble effect  upon  the  Judgment  As  to  other 
part^  of  the  answers  compn^ended  in  the 
motion  to  strike  out,  the  most  that  can  be 
fairly  claimed  Is  that  some  of  them  are 
averments  of  evidentiary  facts  tending  to 
negative  the  alleged  fraudulent  Intent  of  the 
defendants,  and  to  prove  that  the  entire 
equitable  estate  in  the  land  was  the  separate 
property  of  the  wife;  but  this  was  not  one 
of  the  grounds  of  the  moti<m.  Besides,  the 
striking  out  of  all  such  parts  of  the  answers 
would  not  have  curtailed  tne  evidence  giv- 
en upon  the  issue  as  to  ttae  alleged  frandn* 
lent  Intent 

3.  It  Is  claimed  that  the  court  erred  in 
excluding  certain  letters  written  by  defend- 
ants to  plaintiff,  offered  by  plaintiff  to 
show  the  financial  condition  of  A.  S.  Olsen 
at  the  time  he  conveyed  the  land  to  his  wife. 
It  Is  averred  in  the  complaint  that  at  nil  the 
times  therein  mentioned,  A.  S.  Olsen  was 
insolvent,  and  bad  no  other  property  not  ex- 
empt from  executlMi  than  the  land  in  ques- 
tion.  This  avermokt  was  not  denied*  and 
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the  court  expressly  found  It  to  be  true; 
therefore  the  exclusion  of  the  lettws  was 
neither  injurious  to  the  plaintiff  nor  erro- 
neous. J.  think  the  order  should  be  affirmed. 

We  omcar:  HAYNES.  O.;  BBLCHBR,  C. 

FBR  OUBIABL  For  the  reasons  given  In 
the  forcing  opinion  the  order  Is  aflirmed. 


(U  Colo.  B03) 

KOUKWKLL  T.  mOHLAND  DITOH  Ca 
(Supreme  Court  of  Colorado.    Majr  20,  168B.) 

ArpjUL  rnou  Cocbt  or  Appbau  —  Dismissal  — 

Ti»B  or  FiLise  Transckipt. 
Oea.  Laws  1801,  p.  121,  |  15,  relatlnff 
to  appeals  from  the  court  of  appeals  to  the  su- 
preme court,  provides  that  they  sball  be  per- 
fected in  the  same  manner  and  under  tbe  same 
rooditions  as  in  cases  broagbt  from  other 
courts.  CodeCivil  Proc.  1389,  relating  to  appeals 
from  other  courts,  provides  that  apnellaut  shall 
lodge  Id  the  supreme  court  clerk's  office  a  copy 
of  tbe  record  of  the  judgment  appealed  from 
bj*  the  third  day  of  the  next  term  of  the  su- 
preme court,  provided  that,  if  there  l>e  not  30 
oars  between  the  time  of  taking  the  appeal  and 
Buch  term  of  the  supreme  court,  then  such  copy 
shall  be  lodged  In  such  clerk's  office  by  tbe 
third  day  of  the  next  succeeding  term,  or  the 
appcial  shall  be  dismissed,  unles.)  time  has 
been  granted  by  such  court  for  good  cause 
shown.  Held  that,  where  the  transcript  of  rec- 
ord was  not  filed  in  tbe  supreme  >x>urt  until 
nearly  a  year  after  making  an  appeal  from  tbe 
Judgment  of  the  court  of  appeals,  and  there 
was  a  term  of  the  supreme  court  prior  to  such 
filing,  and  more  than  30  days  aStex  *be  making 
of  such  appeal,  the  latta:  must  be  dismissed. 

Appeal  from  court' of  appeals. 

Action  bj  L.  G.  Rockwell  against  the  BIj^- 
land  Ditdi  Company  on  a  contract  for  the 
deltreiy  of  water  from  defendant's  reserrotr. 
From  tlie  judgment  of  the  court  of  appeals 
(29  Poc.  Rep.  285)  affirming  a  Jodgment  dis- 
missing the  Un,  idalntlff  appeals.  Dis- 
missed. 

L.  C.  Rockwell,  for  appellant  Carr  & 
jSecor,  for  appellee. 

PER  CURIAM.  This  appeal  Is  from  s 
Judgmmt  rendered  by  the  court  of  appeals. 
The  rights  of  the  parties  rest  entirely  upon 
contract.  Under  this  contract  appellee  un- 
dertakes to  deliyer  certain  water  at  specified 
places.  Appellant  seeks  by  bis  action  to 
compel  the  dlvtalon  of  this  water,  and  its  de- 
livery at  places  other  than  those  q^lfied  la 
the  contract.  The  water  is  from  a  certain 
reserrolr,  the  property  of  app^lee.  No  qnes- 
Hon  in  reference  to  the  rights  of  approprla- 
tors  of  water  from  a  natural  stream  is  in- 
Ttdved  in  the  controTersy.  There  is  no  con- 
test In  reference  to  the  amount  of  water 
whldi  appellee  Is  to  carry  and  dellrer,  tbe 
contest  being  solely  with  refer^ce  to  the 
place  and  mamier  ot  d^lrery.  The  right  to 
a  review  in  tUs  court  is  claimed  on  tDe 
ground  that  the  controvert  r^tes  to  a  free* 
hold.  Appellee  bases  his  motion  to  dismiss 
upon  the  laches  of  the  def«idant  in  brining 
the  record  to  this  court,  and  also  upon  the 


claim  that  the  controversy  does  not  relate  to 
a  freehold.  As  the  appeal  must  be  dismissed 
for  the  first  reason  cssigned,  a  decision  of  the 
second  ground  Is  unnecessary.  The  judg- 
ment of  the  court  of  appeals  was  rendered 
on  tbe  23d  day  of  February,  A/D.  1892.  The 
appeal  bond  was  filed  and  approved  on  the 
7th  day  of  April  follo\ring.  The  transcript 
of  record  was  not  filed  in  this  court  tmtil 
nearly  a  year  thereafter,  to  wit,  on  the  29th 
day  of  March,  A.  D.  1803.  It  Is  weU  setUed 
that  an  appeal  Is  a  creature  of  statute,  and  a 
party  seeking  to  avail  himself  of  the  rlf^t 
conferred  must  comply  with  the  statute  in 
all  substantial  particulars.  T^e  statute  gov- 
erning api>eals  from  the  court  of  appeals  to 
this  court  provides.  Inter  alia:  "Appeals 
shall  be  perfected  and  writ  of  error  made  a 
supersedeas  In  the  same  manner  and  under 
the  same  coadltlona  as  In  cases  brought  from 
other  courts."  Gen.  Laws  1891,  p.  121,  |  IS. 
Seetl<m  389.  Code  CHvU  Proc..  provides,  in 
cases  brought  from  other  courts,  that  "Oie 
appellant  shall  lodge  ta  the  office  of  the  cleric 
of  tbe  supreme  court  an  authenticated  copy 
of  the  record  of  tiie  Judgment  or  decree  ap- 
pealed ^m  by  'or  before  tbe  tUrd  day  of 
the  next  term  of  said  supreme  court:  provid- 
ed, ttiat  If  there  be  not  thirty  days  between 
the  time  of  makhig  the  appeal  and  the  sit- 
ting of  the  supreme  court,  thm  the  record 
shall  be  lodged,  ss  aforesaid,  at  or  before  llie 
third  day  of  tiie  next  succeeding  term  of  the 
supreme  court;  othmvlse  the  said  appeal 
shall  be  dismissed,  unless  farther  time  shall 
have  been  granted  by  the  supreme  court  for 
good  cause  shown."  Tbe  next  term  of  tlu 
supreme  court  after  the  making  of  this  ap- 
peal began  on  the  11th  day  of  April,  A.  D. 
1S92.  As  this  was  more  than  30  days  after 
the  making  of  the  appeal,  the  record  should 
have  been  lodged  In  the  court  on  or  before 
the  third  day  of  such  April  term.  It  not  hav- 
ing been  filed  within  the  time  prescrtbed 
by  the  statute,  the  appeal  must  be  dismissed, 

(18  Colo.  489) 

BOUTHWK8TERN  LAND  CO.  v.  HK^KORY 

JACKSON  DITCH  CO. 
(Supreme  Court  of  Colorado.    May  29,  1893.) 

Plkadiko  —  Ambxdmest— JuHiflDiCTiONAi,  Aver. 
HBNTS— Con ubhnation  Pkocbkdi sgh—  Costs. 

1.  Where,  in  a  proceediug  before  the  coun- 
ty court,  the  petition  falls  to  show  that  the 
amount  involved  is  within  the  jurisdiction  of 
the  court,  the  petition  may  be  amended  on  tbe 
trial  by  insertmg  the  facts  necessary  to  show 
such  jurisdiction. 

2.  Mills'  Ann.  St.  S  1721,  providing  that  In 
condemnation  proceedings  any  party  may  de- 
mand a  jury  oi  freeholders  to  appraise  tbe  com- 
pensation to  be  allowed  to  the  owner,  is  in  con- 
travention of  Const,  art  2,  $  15,  which  declares 
that  the  compensation  abtill  be  ascertained  by 
commissioners,  or  by  a  jury,  '*when  required  by 
the  owner  of  the  property.^' 

3.  Where  the  compensation  allowed  Is  less 
than  the  amount  tendered  the  owner  by  peti- 
tioner, it  Is  error  to  Impose  the  costs  of  the 
proceeding  on  the  owner. 

Appeal  from  Conejos  oounty  court 
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Proceeding  by  the  Hickory  Jackson  Ditoh 
Oompai^  to  condemn  a  right  of  way  for  a 
ditch  across  lands  owned  by  the  Southwest- 
em  I^and  Oompnny.  Judgment  was  ren- 
dt'red  on  the  verdict  of  a  Jury,  awarding 
compensation,'  and  imposing  costs  on  the 
landowner,  and  the  owner  appeals.  Re- 
versed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GODDARD,  J.: 

The  Hickory  Jackson  Ditoh  Company  filed 
Its  petition  In  the  counQr  court  of  Oonejos 
county  to  condemn  a  right  of  way  for  a  ditch 
across  certain  lands  of  the  Southwestern 
Ijind  Company.  The  Jurisdictional  allega- 
tion therein  contained  is  as  f<^ow8: 
'That  the  value  of  the  strip  of  land  herein 
sought  to  be  condemned  and  acquired  Is  less 
than  two  thousand  jdoUara."  The  clerk  of 
the  court,  in  pursuance  of  section  8  of  "An 
act  to  provide  for  the  exercise  of  the  ri^t 
of  eminent  domain,"  as  amended  In  1889, 
selected  a  jury  as  therein  provided.  Issued  a 
venire,  directed  to  the  sheriff  of  his  county, 
commanding  him  to  summon  the  twelve  per- 
srns  selected  as  Jurors,  which  was  accord- 
ing done.  Before  the  Jury  was  Impaneled 
the  defendant  moved  to  dismiss  the  oom- 
pl^t  and  the  cause  because  the  couplaint 
or  petition  "failed  to  state  facts  sufficient 
•  •  *  to  give  the  court  Jnrlsdlctloa  of  the 
sahject-motter  of  tba  action."  This  motion 
was  overruled,  and  defmdant  excepted.  The 
jury  was  then  called,  and  before  the  Jarora 
were  swom  to  answer  questions  the  defend- 
ant objected  to  the  impaneling  of  a  Jury, 
which  objectifm  was  overruled,  and  excep- 
tion taken.  After  the  Jury  had  been  select- 
ed, defendant  objected  to  the  Jury  being 
swom  In  the  case  at  tliat  time,  and  objected 
to  the  Jury  being  Impanded  In  tiie  case, 
whidi  objeotions  were  overruled,  and  excep- 
tion taken.  And  again,  before  taking  testi- 
mony, defeiulant;  Its  attramey,  objected 
to  the  admission  of  any  testimpny,  for  the 
reason  "*  *  *  that  tiie  Jury  hod  been  im- 
properly selected,  impaneled,  and  swom  in 
the  case."  which  objection  was  overruled, 
and  exception  taken.  After  the  examination 
In  chief  of  one  witness,  plaintiff's  counsel 
asked  leave  to  amrad  the  petition  by  Insert- 
ing the  words,  "nor  would  the  damages,  by 
reason  of  the  constmction  of  this  ditch,  to 
respcmdent's  land,  or  to  the  Southwestern 
I^and  Company's  land,  exceed  the  sum  of 
two  thousand  dollars."  This  amendment 
was  allowed,  over  the  objection  of  defend- 
ant's counsel,  whereupon  defendant's  coimsel 
moved  for  a  continuance,  which  was  denied. 
Tlie  complaint  or  petition  was  thereupon 
amended,  bv  Interlineation,  by  Inserting  the 
following:  "And  any  and  all  damages  to 
pespandent's  property."  The  trial  of  the 
cause  was  proceeded  with,  and  resulted  In 
a  verdict  for  tbe  petitioner,  and  an  asst^ss- 
ment  of  damages  for  the  land  actually  taken 
In  the  sum  of  *40a80.  Judgment  was 
dercd  In  accordance  wltb  tho  verdict 


against  respondent  for  petitioner's  costs, 
taxed  at  $796.  Frwn  this  Judgment,  re- 
spondent appeals. 

Holbrook  &  Brown,  for  appelant  Bugwe 
Engley,  for  appellee. 

GODDARD,  J.,  (after  stating  the  tacts.) 
The  foregoing  statemait  soffldently  presents 
the  three  more  important  questions  Involved 
In  this  controversy:  First,  the  sufficiency-  of 
the  petition  to  confer  Jurisdiction  apon  the 
county  court  to  entertain  the  proceeding; 
second,  the  right  to  submit  the  question 
of  compensation  to  a  Juzy,  over  the  ob- 
jection of  respondiiut;  third,  the  validity  of 
the  Judgment  against  respondent  for  peti- 
tioner's costs. 

The  petition  originally  filed  was  defective 
In  not  averring  that  the  amount  of  dam- 
ages, If  any,  to  the  residue  of  respondent's 
property,  and  tlie  value  of  the  strip  of  land 
sought  to  be  taken,  were  within  the  Juriadlo- 
lion  of  the  county  court;  and  counsel  for  re- 
spondent Insist  that,  the  jurisdictional  avei> 
ment  being  Insufficient,  the  court  had  no 
power  to  grant  leave  to  amend.  With  this 
we  cannot  agree.  The  defect  migbt  have 
been  cured  by  amendment  If  the  petition  had 
been  attacked  by  demurrer.  By  section  50 
of  the  Code  of  Olvll  Procedure  a  want  of 
jurisdiction  of  "the  subject-matter  of  the 
action"  la  made  a  ground  of  demurrer.  Sec- 
tion 74  provides  that  If'  a  demurrer  Is  sus- 
tained "the  unsuccessful  party  shall  plead 
over  or  amend  upon  such  terms  as  shall  be 
just."  The  motion  to  dismiss  In  this  case 
upon  the  grounds  stated  was  the  equivalent 
of  a  demurrer,  and  we  can  perceive  no  rea- 
son why  the  amendment  might  not  be  made 
upon  proper  terms  as  well  as  upon  demur- 
rer. As  amended,  the  Jurisdictional  aver- 
ment was  sufficient,  and  the  court  had  Juris- 
diction of  the  subject-matter  thereafter. 
The  respondent  continued  to  appear  In  the 
case,  and  to  contest  the  right  of  petitioner 
to  condemn  Its  property  on  other  grounds 
than  want  of  Jurisdiction,  introduced  evi- 
dence In  support  of  Its  answer,  and  tried  the 
issues  joined  upon  their  merits.  We  think 
the  claim  of  the  want  of  jurisdiction,  as  now 
presented,  ought  not  to  be  sustained. 

The  action  of  the  clerk  In  summoning,  and 
the  court  In  impaneling,  a  jury  to  ascertain 
the  compensation  to  bo  awarded,  was  un- 
warranted. The  eminent  domain  act.  In  so 
for  as  It  provides  for  a  Jury  upon  request  of 
any  party  other  than  the  respondent,'  Is  in 
contravention  of  the  express  terms  of  sec- 
tion 15.  art.  2,  of  the  bill  of  rifrhts,  which 
reads  as  follows:  "That  private  property 
shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation. 
Such  compensation  shall  be  ascertained  by 

'Mills'  Add.  St.  S  1721,  provides  that  in  con- 
t.  .initiation  proceediQRs  any  party  may  demand 
■y  of  fref^boldcra  to  a^;>ralse  the  compen- 
V  allowed. 
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a  board  oi  commissioners,  of  not  less  tban 
three  freeholders,  or  by  a  jory,  when  re- 
quired by  the  owner  of  the  property,  in  anch 
manner  as  may  be  prescribed  by  law,"  etc. 
It  appears  from  the  record,  not  only  that  the 
Jury  was  Impaneled  without  the  request  of 
vjepondent,  but  against  its  consent,  and 
over  Its  repeated  objectloos.  This  was  dear^ 
ly  error. 

The  statute,  wtiUe  It  allows  no  costs  to  a 
party  to  whom  oompensatlon  shall  be  award- 
ed, if  the  amount  of  such  compensation  shall 
not  be  to  excess  of  any  lawljul  tender  made 
by  petitioner  before  proceedings  are  com- 
menced, does  not  provide  that  he  •shall  be 
liable  for  other  costs,  and.  If  it  Imposed  this 
burden  npon  him.  It  would,  In  our  oplniwi, 
be  unconstttutionai.  It  was  error  to  Impose 
the  costs  incurred  by  petitioner  upon  the  re- 
spondent 

It  is  unnecessary  to  notice  the  other  errors 
assigned,  as  those  considered  are  decisive  of 
the  case,  and  compel  a  reversal  of  the  judg- 
nmL  Beversed. 


(3  Colo.  App.  SG6) 

PETTIT  et  al.  v.  THALHEIMEB. 

<Uotirt  of  Appeals  of  Colorado.   Miy  22,  1893.) 

RuL-EtTATK  Agents  —  Liabilitt  —  Woktbi.bss 
Bkcckities— Interest. 

1.  DefMidant,  a  real-^tate  agent,  applied 
to  plaintiff  for  a  loan  on  certain  property  of  M., 
faruishing  an  abstract  of  tUle.  Defendant 
made  oat  the  mortgage  and  mortgage  note, 
and  undertook  to  attend  to  their  execution. 
Upon  the  delivery  by  defendant  of  the  instru- 
ments, apparently  executed  by  M.,  plaintilT  Rave 
defendant  her  cheek,  payable  to  defendant's  or- 
der, for  the  amount  of  the  loan.  Defendant 
thereupon  turned  over  to  J.,  at  whose  sugges- 
tion the  negotiation  for  the  loan  was  under- 
taken, and  throui;h  whom  defendant  acted  in 
secaring  M.'8  apparent  execution  of  the  Instru- 
ments, the  iirocepdi  of  the  check,  hcti,  it  ap- 
pearing that  M.*8  ^goature  to  the  note  and 
mortgage  was  a  forgery,  that  plaintiflT  was  enti- 
tled to  recover. 

2.  In  siicb  case  plaintiff  is  not  entitled  to 
interest  prior  to  the  date  of  recovwy.  Rail- 
road Co.  V.  Conway,  6  Pac.  Bep.  142,  S  Colo. 
1,  followed. 

Appeal  from  district  court,  Arapalioe 
county. 

AetiCRi  by  Haty  E.  Thalheimer  agalust 
Pettit  &  Co.  From  a  judgment  tor  plalnUff, 
defendant  appeals.  Affirmed. 

O.  E.  &  F.  Herrlngton  and  Kdd^.  Staik- 
veftther  &  IMxon,  for  appellants.  Wolcott 
ft  Valle  and  Henry  F.  May,  for  appellee. 

BXSSEU^  P.  J.  There  tg  so  UtUe  dis- 
pute concerning  the  facts  of  thta  ccmtroversy 
that  there  is  substantially  nothing  for  the 
court  to  do  but  to  determine  wtiether  there<m 
a  judgment  ought  to  have  been  entered  for 
the  plalntifr.  Of  this  there  can  be  no  ques- 
tion. The  principal  discussion  t^dered  by 
the  app^lanta  in  support  of  their  contention 
that  the  cose  otigtat  to  be  reversed  is  based 
npwi  the  testimony  cmitaiDed  In  the  record. 
What  the  coiurt  assnmes  to  be  the  facts  dl»- 


closed  by  the  record  will  be  stated  without 
argument,  or  attempt  to  justify  the  results 
deduced  from  the  evidence  of  the  witnesses. 
This  will  be  ample  to  determine  the  rights 
of  the  parties,  and  a  fuller  history  of  the 
case  would  scarcely  suleerve  the  useful  pur- 
pose of  a  precedent  Early  in  18S5,  A.  8. 
Pettit  &  Co.  were  dealers  in  real  estate,  and 
brokers  who  negotiated  loans  on  various 
kinds  of  property.  A  brother  of  the  appellee, 
Thalheimer,  had  suggested  to  Pettit  &  Co. 
that  he  could  get  money  from  his  sister  on 
good  10  per  cent  real-estate  loans  If  one 
should  be  offered  them.  This  seems  to  have 
been  the  inception  of  the  dealings  between 
Henry  Thalheimer,  as  the  agent  of  his  sister, 
Mary,  and  Pettit  &  Co.  In  the  month  of 
April,  1885,  Pettit  &  Co.  applied  to  Thal- 
heimer for  a  loan  on  certain  real  estate  in 
Denver  belonging  to  Mrs.  Kiecta  Mills.  In 
response  to  this  application,  Thalheimer 
called  on  Pettit  &  Co..  discussed  the  terms 
of  the  loan,  and  subsequently  visited  the 
pn^erty,  that  he  might  exercise  his  Individ- 
ual judgment  concerning  the  expediency  of 
the  loan.  He  was  satisfied  with  the  property, 
and  Pettit  &  Co.,  furnished  him  an  ab- 
stract of  the  title,  whidi  he  submitted  to  a 
lawyer  for  examination.  Tbe  title  was  satis- 
factory. It  is  now  important  to  state  the 
connectiou  of  one  Joseph  I'ettit  with  the 
transaction.  It  would  appear  that  he  origi- 
nally called  on  Pettit  &  Co.  concerning  the 
loan  to  Mrs.  Mills,  and  that  It  was  through 
his  suggestion  that  Pettit  &  Co.  began  thn 
transaction.  When  the  loan  had  been  agreed 
on  between  Thalheimer  and  Pettit  &  Co.,  the 
brokers  made  out  the  security,  and  the  note 
which  was  the  evidence  of  debt  and  evi- 
dently undertook  to  attend  to  their  execution, 
either  through  themselves  or  Joseph  Pettit, 
with  whom  they  were  dealing,  and  to  present 
them  in  a  completed  form  to  Thalheimet-, 
who  would  pay  over  the  money  when  he  got 
these  instruments.  There  Js  a  good  deal  of 
controv««y  in  the  case  as  to  the  relation 
which  Jose^  Pettit  bore  to  the  respective 
parties.  It  Is  enough  to  say  tiiet.  whatever 
may  have  been  his  dtuatl<»i,  Thaltadmer  was 
in  no  manner  connected  with  him,  and  In  no 
wise  responrtble  for  tbe  part  which  he 
played  In  the  transaction.  On  the  25tb  of 
April,  1885,  the  mortgage  and  the  note,  exe- 
cuted, apparently,  by  the  borrower,  Mrs. 
HlllB,  were  ^ven  to  Thalheimer  by  Pettit  ik. 
Co.,  and  he  gave  them  a  check,  payable  to 
their  OTder,  for  the  amount  of  tiie  loan. 
They  assumed  the  distribution  of  the  money, 
and  recetved  It  for  the  papers  which  th^ 
snrrmdered.  This  check  which  was  thus  de- 
livered to  Pettit  &  Co.,  payable  to  their  oi^ 
der,  was  not  Indorsed  by  tliem  to  the  order 
of  the  appar^t  borrower,  Mrs.  Mills,  but,  nt 
the  request  of  Joseph  Pettit  was  cashed  Ity 
them,  and  they  turned  over  the  money  to 
Joseph,  less  sundry  sums  In  which  he  was 
Indebted  to  a  third  party,  Shepard,  and  to 
these  brokers,  by  way  ot  commissions,  debts. 
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etc.  Joseph  took  the  moaey  and  left  the 
country,  and  some  months  aiierwards,  when 
Thalheimer  notified  Mrs.  Mills  that  the  Inter- 
est was  dae,  she  repudiated  the  entire  trans- 
action, pronounced  the  signatures  to  the  note 
and  mortgage  to  be  forgeries,  declined  to  pay 
them,  and' Instituted  a  suit  to  cancel  the  secu- 
rity, as  a  cloud  upon  her  title.  In  that  auit 
she  was  successful.  The  present  action  ctI- 
dently  waited  on  the  conclusion  of  that,  and 
then  Mary  Tbalheimer  brought  it  against 
Pettit  &  Co.  to  recoTer  the  amount  of  money 
which  she  had  lOBt  In  the  transaction,  and 
recovered  a  judgmatt  for  the  amount  to 
which  she  was  entitled,  and  Interest  on  it 
from  Febmaiy  1%  1887.  to  the  date  ot  judff- 
ment 

So  far  as  concerns  the  main  recovery,  this 
judgment  is  abundantly  Justified  by  the  rec- 
ord. It  cannot  be  soccrasfidly  amteoverted 
that  the  case  shows,  In  addition  to  what  has 
already  been  stated,  that  Pettit  &  Go.  acted 
on  behalf  of  Maty  Ttaalheimer  in  procuring 
Hie  apparent  execution  by  Mrs.  Mills  of  the 
mortage  security  and  of  the  note  which  was 
the  evidence  of  debt  Whatever  their  rela- 
tiona  may  have  been  originally  to  Mrs.  Mills 
as  negotiators  of  the  loan,  they  assumed 
with  refer^ce  to  Mary  Thalhelm»,  under 
the  drcumstancee  of  this  case,  such  a  rela- 
tl(m  as  compelled  them  to  exercise  reasonable 
care  and  prudence  In  the  transaction  of  the 
budness,  so  far  as  it  related  to  the  making 
of  the  instruments.  It  is  undoubtedly  dear 
that  where  such  a  relation  Is  assumed,  and 
the  party  is  thereby  charged  with  the  duty  of 
a  prudent  and  c^refiU  execution  of  hi9  trust, 
he  Is  responsible  to  the  loser,  if  by  his  negli- 
gence the  party  loaning  the  money  is  induced 
to  part  with  it  on  the  strength  of  invalid  and 
worthless  securities.  Todd  v.  Bourke,  27  Iji. 
Ann.  3S5.  The  circumstances  of  the  transac- 
tion Justified  Thalhelmer  in  ills  reliance  upon 
the  brokers  in  procuring  the  Instruments,  and 
he  rightfully  assumed  that  they  had  exer- 
cised due  care  and  caution  in  seeing  that 
they  were  signed  by  the  individual  to  whom 
the  loan  was  ostensibly  made.  That  Pettit 
&  Co.  were  imposed  upon  by  Joseph  Pettit, 
through  whom  the  business  was  done,  af- 
fords them  no  defense.  Undoubtedly  that 
fact  shows  that  tlieir  connection  with  the 
transaction  was  entirely  free  from  suspicion 
and  tlie  stain  of  dishonesty,  and  that  ihcy 
were  imposed  upon  by  tlie  man  whom  they 
trusted  to  transact  the  business  on  their  be- 
half; but  since  he  was  their  agent,  and  Thal- 
helmer cannot  be  cliarged  with  his  conduct 
or  neglect,  it  la  I'lolr  misfortune  that  they 
must  respond  to  tlie  damages  which  Mary 
Thalhelmer  sustained. 

In  entering  the  Judgment  the  court  per- 
mitted the  recovery  of  interest  on  the  m<Hiey 
paid  at  the  rate  of  8  per  cent,  from  the  10th 
of  February,  1887,  to  the  date  of  the  recov- 
ery. This  part  of  the  Judgment  cannot  be 
sustained.  Ever  since  the  case  of  Railroad 
Co.  V.  Conway,  8  Colo.  1.  6  Pac.  Ztep.  142,  it 


has  been  settled  that  Interest  can  only  be 
recovered  In  this  state  in  the  cases  enumer- 
ated in  the  statute.  Wherever  the  plain- 
tiff's right  of  action  must  take  the  form  of  a 
Jadgment  for  damages  resulting  from  the 
wrong  or  neg^ig^ce  of  a  defendant.  Interest 
may  not  be  included  In  a  verdict,  unless  the 
case  be  brou^t  within  the  principle  laid 
down  in  Refining  Co.  v.  Tabor,  13  Colo. 
41,  21  Pac.  Rep.  925.  Since  this  is  true,  it  is 
evident  that  there  is  nothing  in  the  statutes 
regulating  the  matter  of  interest  in  this 
state  whidli  warrants  the  recovery  of  Interest 
by  the  plaintiff.  There  are  no  oQier  emws 
of  suflictent  gravity  to  require  a  discussion, 
or  whidi.  If  snatained,  would  require  a  re* 
versa!  of  the  case.  The  Judgmntt  will  be 
modified  1^  the  deduction  ot  the  Interest 
which  was  Included  In  Uie  judfnnent,  and,  as 
fbxm  modified,  the  Judgment  wQl  be  affirmed. 


(S  c<do.  App.  see) 
BATON  et  al.  v.  LARIMER  &  WBU>  BXS- 

ERVOIR  CO. 
(Coort  of  Appeals  of  Colorado.   May  22,  1S03.) 

iNJCKCTtON  B0KD~ACT10y  OS— DlHAOKS. 

A  bond  given  to  an  Incorporated  reser> 
voir  company  for  whatever  damase  mijtht  be 
awarded  ttirougb  issue  of  ati  injonction  against 
the  distribution  of  water  by  the  company  does 
not  iDcliide  damage  to  individual  stockholders 
for  loss  of  crops,  unless  the  compaay,  tbrounh 
flome  valid  contract  made  autecetlently,  may  be 
obliged  to  make  good  the  loss. 

Appeal  from  district  court,  Weld  county. 

Action  by  the  Larimer  &  Weld  Reservoir 
Company,  a  corporation,  against  Benjamin 
H.  Eaton  and  Aaron  S.  Katon.  Judgment, 
from  which  defendants  appeal.  Berersed. 

James  W.  McOrecry,  to€  appellants.  H. 
N.  Haynes,  for  appellee. 

BISSELL,  P.  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  breach 
of  the  conditions  of  a  bond  executed  by  the 
appellants  imder  the  terms  of  an  order  au- 
thorizing a  writ  of  Injimction  to  issue  In  a 
suit  brought  by  Eaton  and  Others  against 
the  Larimer  &  Weld  Reservoir  Company. 
At  the  time  of  the  inception  of  this  contro- 
versy the  Larimer  &  Weld  Canal  Company 
owned  and  was  (grating  a  ditch  for  the 
dlstribntion  of  water  to  tlie  holders  of  wa- 
ter rights  In  a  canal  running  through  the 
counties  of  Larimer  &  Weld  for  a  distance 
of  some  50  miles.  The  Eatons  were  the 
owners  of  divers  water  rights  In  that  ditch. 
Some  time  in  the  year  1S90  a  corporation 
was  organized  under  the  statute  to  oon- 
Btruct  some  reservoirs  for  the  detention  oC 
water  to  be  subsequently  distributed.  It 
does  not  appear  irom  the  record  whether 
ail  of  the  stockholders  In  that  new  company 
were  the  owners  of  lands  along  the  line  of 
the  Larimer  &  Weld  canal,  or  whether  part 
of  them  were  so  situated  and  the  balance 
simply   stockholders  for   profit  However 
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tbiB  may  be,  the  Larimer  &  W^d  Reeerrolr 
Compaur,  havliie  boen  oi:saaiEecl,  constnict- 
ed  one  or  more  reservoirs  according  to  the 
purposes  of  th^  organization.  One  of  them 
was  called  ttie  'u'erry  Lake  Beserrolr," 
from  which,  In  1891,  the  resrarolr  company 
started  the  construetioii  of  an  outlet  dltdi 
to  connect  the  lake  with  the  Larimer  & 
Weld  ditch,  through  which  tiie  stored  water 
was  to  be  distributed  to  such  of  the  stxKk- 
fatriders  as  owned  lards  along  the  line  of  the 
Larimer  &  Weld  ditch  below  the  outlet. 
Before  completing  the  outlet  and  turning  the 
water  in,  the  reservoir  company  started  pro- 
ceedings in  th6  cour.ty  court  of  Weld  coun- 
ty to  condemn  Mie  Larimer  &  Wdd  dltdi  to 
the  extent  of  i>ermittlDg  the  reservoir  com- 
pany to  distribute  through  Its  chann^  tbe 
stored  waters  In  their  lakes  to  the  reservoir 
stodtholdeta  who  were  entitled  thereto  un- 
der their  CMitracts  with  the  resenrolr  com- 
pany. The  regularity,  legality,  and  mffl-* 
deucy  of  those  proceedings  In  condemna- 
tion are  not  Involved  In  tihe  present  suit  It 
is  enough  to  say  tbac  thereunder  snch  pro- 
ceedings w»e  bad  as  culminated  In  an  or* 
der  of  the  cotlrt  permitting  the  reservoir 
company  to  take  po^sesrion  of  the  Larimer 
&  Wdd  ditch  for  the  pnrposss  described  In 
Ui^  petition  of  condemnation  on  the  deposit 
In  court  for  the  benefit  of  the  ditch  company 
of  a  spedfled  sum  of  mon«y.  Thwenjwn  the 
outlet  Into  the  dlt:di  was  cut,  the  reservoir 
waters  turned  Into  the  canal,  and  the  man- 
agera  and  directore  of  the  reservoir  com- 
pany attempted  to  Uiake  their  distribution 
a  Bucceesfnl  me  to  tSidr  stockholders  by  bo 
r^ulatlng  the  bead  gates  of  the  laterals 
leading  from  the  Larimer  &  W^d  ditdi, 
and  belongh^  to  the  holders  of  water  ri^ts 
In  Hiia  dltdi  other  than  Bto(Alu>lders  In  tho 
reservoir  company,  tbat  the  waters  distribut- 
ed In  this  way  should  be  avaflable  and  ben- 
eficial only  to  these  latter  stocdcholdora.  This 
natorally  led  to  a  controversy,  and  it  vrould 
appear  that  the  [MMvona  in  charge  of  the 
reservcdr  interests  attempted  to  protect  their 
rights  by  a  show,  at  least,  of  force,  and  it 
led  to  the  brining  of  a  salt  by  Baton,  one 
of  the  ^p^lants,  and  others,  In  the  dlsdlct 
court,  to  restrain  the  managers'  and  dlrect- 
ors  of  the  reservoir  company  from  In  any 
wise  interfering  irith  the  Larimer  ft  Weld 
ditch,  or  nring  H  t<yr  the  purposes  to  which 
tiiat  company  were  endeavoring  to  acquire 
a  ri^t  by  the  condemnation  proceedings. 
The  writ  was  ordered  to  issue  on  the  filing 
of  a  bond  vrith  a  specified  penalty,  and  In 
the  usual  terms.  The  bond,  was  filed,  and 
contained  this  condition:  "In  case  said  In- 
junction shall  Issue,  the  sold  plaintiffs  will 
pay  to  the  defmdaittfi  all  costs  and  damage 
which  shall  be  awarded  against  the  com- 
plainant in  case  thi;  said  Injunction  shall 
be  modified  or  dlasolvAd  in  whole  or  tax  part." 
Thereafter  the  rmervolr  company,  which 
was  the  d^endant  In  that  suit,  moved  to 
dissolve  ttie  writ,  and  when  the  mattw  came 


on  for  hearing  b^orc-  one  of  the  judges  In 
the  district  court  in  Denver  the  Injunction 
was  dissolved,  and  it  was  ordered  by  the 
Judge  that  the  action  be  dismissed  without 
prejudice.  So  for  as  the  present  record 
discloses,  that  order  was  entered  without 
objection,  remains  In  full  force  and  unmodi- 
fied, and  DO  steps  have  been  taken  to  re- 
verse it.  This  order  was  entered  on  the 
ISth  of  August,  1.891,  and  on  the  24th  *of 
October  of  the  same  year  this  suit  was 
brought  against  the  signers  of  the  bond, 
Benjamin  H.  and  Aaron  S.  Baton.  The 
complaint  was  in  the  ordinary  form,  alleged 
the  corporate  capacity  of  the  plalntUCs, 
the  brining  of  the  Injunetioa  sidt,  the  !»■ 
snanos  of  the  writ,  tbe  giving  of  the  bond,  ' 
the  dissolution,  and  stated  the  damages  sua* 
tained,  and  prayed  Judgmwt 

The  appellants  discuss  but  two  of  the  as* 
signed  errors  in  their  brlet  The  one  relates 
to  the  time  of  the  bringing  of  the  sifit,  and 
the  oUier  to  the  rule  laid  down  by  tbe  trial 
court  for  tbe  assessment  of  damages.  We 
do  not  perc^ve  that  Uie  first  cont^itton  is 
properly  preaoited  for  oar  consideration* 
Whether,  therefore,  an  action  can  be  brou^t 
upon  an  Injunction  Iwnd  containing  the  ex- 
pressed oonditttm  of  the  one  in  suit,  and  can 
be  successfully  maintained  prior  to  a  final 
determination  ot  the  original  action,  will  be 
left  tmnotlced  further  than  to  say  that,  ac- 
cording to  the  present  record,  that  case  was 
disndssed  by  the  order  of  the  Judge  who 
dissolved  the  injunction,  and  the  appellants 
In  no  manner  during  tbe  trial  of  the  present 
canse  preserved  the  question  relating  to  the 
right  of  the  company  to  bring  suit  when  It 
did.  The  other  question  Is  not  so  readily  dis- 
posed of.  ^Ince  it  Is  fiairly  presented  to  the 
court  for  determination.  During  the  progress 
of  the  trial  proof  was  offered  which  tailed 
to  show  that  the  stockholders  of  tbe  res- 
ervoir company  had  suffered  large  loss  in  the 
destruction  and  diminution  of  thdr  crops 
for  the  want  of  water  whldi  they  were  un- 
able to  obtain  because  of  the  Issuance  of  the 
writ  against  the  reservt^  company.  While 
the  ottJectlon  to  tbe  testimony  was  very  gen- 
eral, yet  the  court  was  directly  requested 
to  Instruct  the  Jury  that  the  reservoir  com- 
pany could  "recover  no  damages  on  account 
of  any  that  may  have  been  sustained  by  the 
Individual  stockholders."  This  the  court  re- 
fosed  to  do,  but  it  generally  instructed  tbe 
jury  that  they  were  entitled  to  take  into  con- 
sideration any  damages  sustained  by  the 
plaintiff  and  done  to  the  crops  because  of 
the  loss  and  nonrecelpt  of  the  water.  It  la 
true  that  the  irwtruction  £^ven  In  general 
terms  charged  the  Jury  that  it  was  the  com- 
pany which  was  entitled  to  recover  the  dam- 
ages resulting  from  tbe  loss  of  crops,  but  that 
does  not  of  itself  remedy  tbe  difficulty,  or 
remove  the  error  which  the  court  committed 
in  refnsing  to  give  the  charge  which  the  de- 
fendants requested.  Without  attempting,  by 
the  processes  ot  Inclusion  and  exclusion,  to 
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glTe  an  absolutely  accurate  definition  of  a 
corporation.  It  may  be  termed  an  artificial 
person  created  by  law,  with  many  of  the 
powers  and  respon^blUties  of  the  natural 
person,  and  with  many  which  are  peculiar  to 
its  own  artificial  existence.  For  the  purpose 
of  enforcing  its  obligations,  determining  Its 
respcmdbUitles,  subjecting  It  to  compulsory 
performance  of  its  contracts,  or  requiring  It 
to  respond  in  damages  fbr  torts  which  have 
been  committed  In  its  name  and  by  its  au- 
thority, the  law  regards  it  as  an  entity  whol* 
ly  distinct  and  separate  from  its  directory  or 
its  stockholders.  The  converse  is  equally 
true.  Ordinarily  it,  and  It  qnly.  may  bring 
suit  to  enforce  agreements  to  which  it  Is  a 
party,  and  ask  Judgment  for  damages  which 
It  has  sustained  by  reascm  of  the  wrongs 
done  to  it  and  its  pn^rty.  Hiese  well-set^ 
tied  prindides  demonstrate  the  Inaccuracy  of 
the  rule  laid  down  by  tiie  court  by  which  the 
Jury  should  measure  the  damages  resoltlng 
from  tlie  operatifm  of  the  writ  The  suit  was 
brou£^t  iiy  ttie  complainants  against  the 
reservoir  company  alone.  The  writ  was 
against  it  The  bond  to  support  it  was  a 
promise  to  respond  to  the  corporation  for 
whatever  damages  that  ardfldal  being  should 
sustain.  By  no  process  of  reasoning  can  the 
bond  be  made  to  include  a  cov»umt  to  pro- 
tect the  stockholders  of  the  corporation  from 
any  loss  which  should  fall  on  them  because 
of  the  failure  of  the  company  to  discharge  its 
contracts,  unless  it  should  be  determined 
in  some  legal  way  that  the  reservoir  company 
was  responsible  to  the  contracting  parties  for 
the  failure  to  deliver  water  under  some  valid 
undertaking  into  which  it  had  stored.  No 
such  question  Is  presented.  The  record  only 
raises  the  naked  inquiry  whether,  when  a 
corporation  sues  on  a  bond  running  to  It,  it 
can  Include  in  its  claim  for  damages  those 
which  have  incidentally  fallen  on  Its  stock- 
holders, without  proof  that  they  have  been 
compelled  to  respond  for  a  breach  of  some 
valid  contract  into  which  they  had  anteoed- 
ently  entered,  and  wlilch  they  were  pre- 
vented from  performing  by  the  bond  in  suit, 
or  a  showing  that  they  Lave  rightfully  liqui- 
dated the  claims  asserted  against  it.  The 
statement  of  the  query  furnishes  Its  own  ref- 
utation. The  corporation  was  not  farming 
the  lands  on  which  the  crops  were  sown  that 
suffered  from  the  failure  to  deliver  the  wa- 
ter. They  were  the  property  of  third  per- 
sms,  who  were  not  parties  to  the  action  In 
which  the  writ  issued,  and  who  were  not 
nominated  in  the  bond  on  which  the  suit  is 
based.  To  extend  the  right  to  recover  to 
Include  these  losses  under  such  circumstances 
would  surely  violate  the  well-founded  doc- 
trine that  nothing  shall  be  allowed  which  is 
not  the  actual,  natural,  and  proximate  re- 
sult of  the  wrong  committed.  High,  InJ. 
5  1603.  The  Judgment  cannot  be  modified 
and  permitted  to  stand.  The  proofs  on  the 
matter  of  counsel  fees  and  expenses  are  not 
80  definite  as  to  enable  the  court  to  decide 


what  part  of  the  recovery  could  be  legiti- 
mately sustained.  For  the  error  committed 
by  the  court  in  Instructing  the  Juty  on  the 
measure  of  damages  the  case  must  be  re- 
versed and  remanded. 


(3  Colo.  App.  4»> 

McCLELLAN  v.  HUBDLB  et  al. 
(Court  of  i^peols  of  Colorado.  May  22,  1808.) 
Watbr  Bjobtb — SCNKBK  Strbah — Fbkcolation. 

1.  In  an  action  to  enjold  diminutioa  of 

StalDtifi's  water  supply  from  a  sunken  stream, 
ae  to  the  coastructiun  of  a  danf,  and  *be  dnk- 
tog  of  wells,  the  fact  that  the  dam  was  so  deep 
as  to  retain  the  subterranean  water,  and  that 
the  water  taken  by  defendant  would,  by  nat- 
ural drainage,  have  reached  plaintiff'fl  premises, 
can  be  shown. 

2.  An  instruction  that  wmtae  pereolatlDg 
through  the  soil,  without  an  evident  and  well- 
known  channel,  belongs  to  the  owner,  as  part 
of  the  land,  and  may  be  used  by  him  as  he 
sees  fit,  so  long  as  it  is  on  or  under  bis  land, 
although  not  strictly  proper,  in  anch  a  case,-~ 
there  being  no  facts  upon  which  it  could  prop- 
erly be  based, — was  harmless,  in  view  of  the 
fact  tliat  nearly  all  the  evidence  was  directed 
to  the  question  of  the  diminution  of  plaintiff's 
supply,  and  the  finding  that  the  supply  was  not 
so  diminished. 

3.  A  person  is  not  justified  In  digging  wells 
so  close  to  a  stream  that  the  water  necessarily 
percolates  tberrin,  thus  diminishing  the  wattf 
previously  appropriated. 

Appeal  from  district  court.  Weld  county. 

Action  by  William  McClellan  against  Ed- 
gar F.  Hurdle  and  others  to  have  certain 
water  rights  declared,  and  for  an  Injunction. 
Judgment  for  defmdants.  Plabitlfl  appeals. 
Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  REED,  J.: 

Appellant  was  the  owner  of,  or  In  the  legal 
possession  of,  400  acres  of  land  In  Wdd 
county.  In  July,  18S6,  he  filed  the  necessary 
papers  to  secure  his  right,  and  sul>sequently 
excavated  and  constructed  a  ditch  from 
Lone  Tree  creek  to  Irrigate  his  land.  The 
description  of  the  stream  or  watercourse 
from  which  water  was  taken  Is  given  in  the 
complaint  as  follows:  "(2)  That  the  said 
Lone  Tree  creek  is  a  natural  stream  taking 
its  rise  near  Granite  Pass,  in  the  state  of 
Wyoming,  and  fiows  southeasterly  through 
Weld  county,  Ck)lorado,  and  empties  into  the 
Oache  ha.  Poudre  river.  That  said  Lone  Tree 
creek  has  its  rise  in,  and  is  fed  by,  melting 
snows,  seepage,  surface  and.  subterranean 
drainage.  That  the  said  stream,  at  times 
and  places,  flows  above  the  ground,  in  an 
open  channel,  and,  at  other  times  and  places, 
Iwlow  the  surface,  as  a  subterranean  current. 
The  surface  water  and  underflow  of  said 
stream  are  connected  and  coexist.  That  at 
certain  times  of  the  year  the  surface  flow 
prevails  throughout  the  whcde  course  of  the 
said  stream,  which  is  at  all  times  plainly 
marked;  the  course  being  indicated  by  a 
channel  consisting  of  banks  and  sides,  and 
by  rank  vegetation  In  places,  indicating  the 
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plaoe  and  presence  of  the  subterranean  cihan- 
neL"  It  Is  also  alleged  that  appellant's  rights 
and  appropriation  of  the  water  were  prior 
to  any  rights  of  appellees,  who  wwe  owners 
and  occupants  of  land  ^ing  above  that  of 
appellant  on  the  same  stream.  The  Injuries 
complained  of  are  stated  as  follows:  "^niat 
about  the  month  of  June,  ISSd,  said  def^- 
ants  sank  a  w^,  and  put  in  an  lrrigati(ni 
pump,  at  mr  near  the  northwest  comer  of 
bis  said  lands,  and  at  or  near  the  bank  of 
said  Lone  Tree  creek,  and  pat  Ihe  same  In 
operation  for  the  irrigation  of  their  lands, 
and  have  idnoe  conttnued  to  operate  the  same. 
That  dtfendants  hare  takm  and  drawn  off 
the  underflow  of  water  in  said  creA  hy 
means  of  said  pump,  thereby  depredating 
the  flow  of  water  in  said  creek  at  the  point 
•where  ^ataiUfl's  head  gate  hi  located,  and 
l^lfT^iI^l^^^^^ng  the  Biq>ply  of  water  to  which  he 
is  entitled,  and  has  heretofore  appropriated. 
That  def^dants  have  smce  that  date  farther 
dlT^ited  the  flow  of  water  of  I<one  Tree 
creek  to  thdr  own  advantage  and  the  dam< 
age  of  plaintiff,  by  pladng  damrin  the  clum- 
above  plaintiff's  head  gate  thereof;  and 
tmmlng  the  .waters  of  said  stream  into  thdr 
well,  and  into  ditches  constructed  hy  them- 
selves and  others  aforesaid,  and  n^ng  the 
Hune  upon  thdr  said  lands.  That  by  reason 
of  said  acts  and  doings  of  defoidants  in 
dlvwting  the  said  subterranean  and  surface 
flow  of  said  stream  to  tiietr  own  use,  and  in 
denial  of  the  rights  of  plaintiff,  philntlff  is 
damaged  In  the  sum  of  five  thousand  dollars. 
<5)  That  the  said  defendants  tiave  since  said 
last-moitioned  date  hitherto  maintained,  and 
still  do  maintain,  said  well*  dams,  and  ditcbes, 
and  pumping  arrangements,  for  the  diver- 
sion of  the  waters  flowing  in  said  Lone  Tree 
creek,  and  threaten,  during  the  irrigating 
seascm  of  1891,  to  continue  tbe  dlversioD  and 
use  of  said  waters.  Tliat,  as  plaintiff  Is  credi- 
bly Informed  and  Ijelieves,  the  defendants 
ore  now  engaged  in  sinking  wells  to  reach 
said  subterraneau  channel,  and  putting  other 
puinps  therein,  and  on  the  sold  described 
lands,  for  the  avowed  purpose  of  drawing 
off  and  diverting  the  waters  of  said  stream 
to  their  own  use,  which,  if  done  and  consum- 
mated, will  result  in  the  further  injury  and 
damage  to  this  plaintiff."  Then  prays  that 
bis  appropriation  of  water,  to  tbe  extent  ap- 
propriated, be  declared  prior  to  that  of  ap- 
pellees, and  asking  for  an  injunction  re- 
etrainlng  the  pumping,  use,  and  application 
of  the  water  by  appellees.  By  the  answer  It 
is  denied  that  Lone  Tree  creelc,  or  any  por- 
tion of  It,  '*flows  beneath  the  ground  as  a 
subterranean  stream,  and  is  connected  with 
its  surface  fiowage,  and  that  they  coexist." 
Admits  the  sinldug  of  the  well,  and  tbe  use 
of  an  Irrigation  pump  to  raise  the  water  for 
purposes  of  irrigation.  "Denies  that  defend- 
ants have  taken  and  drawn  off  the  under- 
flow, as  alleged  in  said  complaint,  or  in  any 
way  interfered  with  the  flow  of  said  stream, 
by  means  of  said  wdi  and  pump,  or  other- 


wise, so  as  to  depreciate  the  flow  of  water 
In  said  creek  at  tbe  point  where  plaintiff's 
head  gate  is  located,  and  to  which  he  is  en- 
titled. Denies  tiiat  defendants  have  tince 
said  date  further  diverted  the  flow  of  water 
of  Lone  Tree  cre^  to  thdr  own  use  and  ad- 
vanteg^  and  to  the  damage  of  philntlff,  hy 
plafdng  dams  in  the  channd  thereof,  and 
turning  the  water  of  said  stream  into  their 
said  well,  and  into  ditches  constructed  by 
themselves  or  others."  A  jury  was  had  to 
try  the  issues  prwented,  which  was  given  tiie 
foliowhig  instructions:  "(2)  The  court  in- 
structs the  jury  that  if  you  flnd,  from  the 
evidence,  defendants  constructed  a  dam 
across  Lone  Tree  ore^,  and  yon  further 
flnd  that  tibe  plaintiff  wasnot  damaged  there- 
to, yon  cannot  flnd  damages  in  favor  of  plain- 
tiff against  the  d^endants  for  that  canse. 
(3)  ^e  court  instmcta  the  jury,  as  a  mat- 
ter of  law,  that  water  that  percolates  through 
the  soil,  wittiont  an  evident  and  well-known 
channel,  is  r^rded  as  a  part  of  the  land, 
and  belongs  to  the  water  owner  thereof, 
and  he  may  make  audi  use  of  the  water  as 
he  sees  flt  while  tt  remains  on  or  under  his 
land.  (4)  The  jury  are  Instructed  that  dig- 
ging wells  close  to  a  stream,  so  that  the 
waters  of  the  stream  necessarily  percolate 
into  such  wells,  thus  diminishing  the  water 
previously  appropriated.  Is  but  doing  indirect- 
ly what  the  law  forbids  being  done  directly, 
and  will  not  be  allowed.  And  if  the  jury  be- 
lieve from  the  evidence  that  defendants  have 
by  such  means  drawn  from  Lone  Tree  creek 
water  previously  appropriated  by  plaintiff, 
they  will  assess  his  damages  upon  tbis  branch 
of  the  case  in  such  amount  as  he  has  be^ 
shown  to  have  suffenvl."  t  he  verdict  was 
for  the  defendants,  (the  appellees.)  Judg- 
ment upon  the  verdict,  from  which  an  appeal 
was  taken  to  tbis  court 

James  W.  McCreery,  for  appellant.  A.  C. 
Patton  and  H.  E.  Churdiill,  for  appellees. 

REED,  J.,  (after  stating  the  facts.)  The 
case  is  one  of  peculiar  interest,  and  involves 
questions  that  have  never  been  fully  deter- 
mined in  this  state.  The  attempted  denials 
in  the  answer  of  the  allegations  In  the  com- 
plaint are  inartlflclally  drawn,  and  some  of 
them  are  dearly  open  to  the  criticism  of  be- 
ing "negatives  pregnant;"  but  the  attempt 
and  intention  of  the  pleader  to  make  them 
denials  Is  apparent.  Consequently,  at  this 
stage  of  the  proceeding,  it  would  probably  be 
wiser  to  treat  them  according  to  the  Inten- 
tion of  the  pleader  than  to  apply  strictly 
technical  rules  of  pleading.  The  court  below 
evidently  regarded  them  as  denials  tendering 
issues  of  fact.  I  cannot,  as  urged  in  ail- 
ment by  the  teamed  counsel  of  appellant,  re- 
gard the  question  of  damages  as  the  solo 
question  of  fact  submitted  to  the  jury.  Al- 
though it  was  an  equity  case,  it  dearly  ap- 
pears from  the  instructions  of  the  court,  and 
the  acceptance  of  a  general  verdict,  that  all 
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Issues  of  fitct  made  t^'  the  pleadings  were 
submitted  to  the  Jury  tor  Its  determination. 
The  prior  appropriation  of  tbe  water  of  Lone 
Tree  creek  to  the  extent  claimed,  the  con- 
struction of  tbe  diteh,  and  the  ap^catton  of 
the  water  to  his  land,  appear  to  have  been 
conceded.  If  not  conceded,  they  were  foUy 
ntabllshed  by  the  evidmce.  Hrace  tbe  firsts 
fundamental,  and  Important  question  to  be 
found  by  the  Jury  was  whethor  ai^ellant's 
tif^ta  were  Invaded,  and  the  T<Aume  of  wa- 
ter to  which  he  was  mtlUed  by  priority  oC 
appropriation  bad  be«i  diminished  by  the 
acts  of  appellees.  The  court  Instructed  the 
Jury  "that  water  that  percolates  throu^  the 
soil  without  an  evidmt  and  w^-known 
diannel  is  regarded  as  part  of  the  land,  and 
belongs  to  the  owner  thereof,  and  he  may 
make  such  use  of  the  water  as  he  sees  fit, 
while  it  remains  on,  in.  or  tmder  his  land." 
It  is  prol>abIy  safe  to  say  that  It  Is  a  matter 
of  no  moment  whether  water  reaches  a  cer- 
tain point  by  percolation  through  tbe  soli, 
by  a  subterranean  channel,  or  by  an  obvious 
surface  channel.  If  by  any  of  these  natural 
methods  it  reaches  the  point,  and  Is  there  ap- 
propriated In  accordance  with  law,  tbe  ap- 
proprijitor  has  a  property  In  It  which  cannot 
be  dtrested  by  the  wrongful  diversion  by  an- 
other, nor  can  there  be  any  substantial  dim- 
Inution.  To  hold  otherwise  would  be  to  con- 
cede to  superior  owners  of  land  the  right  to 
all  sources  of  supply  that  go  to  create  a 
stream,  regardless  of  the  rights  of  those  who 
previously  acquired  the  right  to  the  use  of 
the  water  from  the  stream  l>elow.  Strictly 
and  technically,  the  Instruction  should  not 
have  been  given.  There  wore  no  facts  In  ev- 
idence upon  which  It  could  be  properly 
based.  But,  in  view  of  the  fact  that  nearly 
all  the  evidence  was  directed  to  the  question 
of  whether  the  water  supply  was  diminished 
by  the  acts  of  the  defendants,  tbe  finding  by 
the  Jury  that  It  was  not  r«iders  the  Instruc- 
tion harmless.  The  other  Instruction  (No.  4) 
given  by  the  court  appears  to  embrace,  and 
clearly  state,  all  the  law  of  the  case.  The  re- 
fusal of  the  court  to  give  the  Instructions 
prayed  by  the  plaintiff  cannot  be  regarded  as 
error.  All  that  should  liave  been  given  were. 
In  substance,  given  by  the  court. 

Streams  of  the  character  described  In  the 
complaint  are  frequent  throughout  the  entire 
arid  portion  of  the  continent,  and  their  exist- 
ence and  peculiarities  cannot  be  ignored,  be- 
ing woU-deflned  surface  streams  with  well- 
detlned  channels,  for  long  distances,  then,  for 
miles,  sunken,  until  uniting  with  another 
stream,  but  having,  topographically,  all  the 
physical  characteristics  of  a  stream,— a  bod, 
banks,  valley,  etc.,  at  times  of  high  water, 
being.  Its  entire  length,  a  running  surface 
stream,  and,  In  low  water,  or  droughts,  run- 
ning short  distances,  standing  in  pools,  sink- 
ing into  gravel  or  loose  material  In  Its  bed, 
percolating  through  or  passing  under  it,  and 
reappearing  at  some  point  below,  but  still 
delivering  at  different  points  a  greater  or  less 


Tolnme  of  water,— comefimes  at  tbe  surface, 
sometimes  much  below.  It  is  not  necessary 
to  legally  define  water  courses  bavlng  ttiese 
pecnUar  characteristics.  They  are,  as  oon- 
dolts  of  water,  smdL  source  of  supi^  as  to 
furnish  an  appropriatw  a  legal  ba^  tor  the 
appropriation  of  the  avaOaldc  water.  In  the 
case  of  a  running  surface  stream  tbe  ques- 
tion of  apprt^rfaUon  Is  easy  of  solution;  but 
not  so  In  a  sunken  stresm,  particnlariy  at  a 
point  where  the  water  is  an  Indefinite  dis- 
tance bdow  the  Burtoce.  Under  suidt  drcom- 
stances  it  becomes  at  once  apparmit  that  to 
appropriate  and  ntUise  the  water  an  imper- 
vious dam  must  be  constructed,  and  carried 
down  to  an  Impervious  base,  to  stop  and  re- 
tain the  subterranean  water,  and  raise  it  to 
the  ditch.  Whenever  such  adequate  provi- 
sion Is  made,  any  act  diminishing  the  quanti- 
ty that  would  naturally  reach  the  dam,  add- 
add  to  the  supply,  ni>  to  the  limit  of  the  ap- 
propriation,—whether  by  diversion  upon  the 
surface,  the  sinking  of  wells  and  using 
pumps,  or  otherwl8e,~would  be  actionable. 
The  trouble  in  the  case  was  In  the  want  of 
proof.  It  was  In  evldraice  that  appellant  had 
constructed  a  dam  across  the  stream  to'  sup- 
ply his  ditch,  but  there  Is  nothing  In  regard 
to  the  character  of  the  dam  It  may  have 
been  only  a  surface  dam,  which,  althon^ 
sufficient  for  running  surface  water,  may 
have  been  wholly  inadequate  tor  retaining 
and  utillElng  the  water  at  any  depth  below 
the  surface.  The  efficiency  of  the  dam  to 
stop,  retain,  and  apply  the  sunken  water 
should  have  been  ^own;  for  If  the  water 
found  and  taken  by  the  appellees,  by  sink- 
ing wells  and  pumping,  wonid,  in  Its  natural 
course,  have  passed  under  the  dam,'  the 
available  supply  could  not  have  been  mate- 
rially diminished.  It  should  also  have  been 
shown  that  the  water  taken  by  appellees 
was  Intercepted,  and  would,  by  the  laws  of 
gravity,  following  the  natural  plain  of  drain- 
age, have  reached  appellant's  premises.  Tho 
testimony  was  conflicting,  vague,  and  Indefi- 
nite, based  upon  tlie  casual  observation  of 
different  Individuals  at  different  times,  and 
perhaps  under  very  varying  natural  condi- 
tions. Opinions  were  substituted  to  establish 
physical  facts  that  could  have  been  estob- 
lished  by  actual  tests  and  practical  demon- 
stration. The  appellant  did  not,  by  proper 
and  competent  testimony,  make  a  case  enti- 
tling him  to  an  Injunction  restraining  the 
pumping  by  appellees,  and  such  relief  was 
properly  refused.  It  was  shown  that  api»el- 
K<es  had  formerly  constructed  a  dam.  Inter- 
cepted surface  water,  and  turned  it  Into  their 
ditch.  If  such  obstruction  and  diversion  had 
not  been  abated,  and  appellant's  available 
supply  of  water  was  by  such  acts  diminished, 
and  less  than  his  appropriation,  af)pellees 
should  have  been  restrained  from  such  Inter- 
ference. The  evidence  being  so  vague,  con- 
flicting, and  Indefinite,  the  verdict  of  the  Jury 
must  be  susteined,  and  toe  decree  of  the 
court  based  upon  It  Affirmed. 
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MAU  T.  MORSE!  et  aL 
(Gonrt  of  Appeals  of  Oolorado.   Mar  22, 1893.) 

CoXTBIBl'TDltT  NBOLIOENriC. 

In  an  action  to  recover  damages  for 
the  death  of  plalDtifPa  husband,  the  complaiDt 
alleeed  that  decedent  went  up  on  the  elevator 
in  defendants'  building,  and  eot  off,  and  that 
the  door  at  which  he  wonld  have  to  re-enter 
the  elevator  did  not  have  a  screen  above  the 
center:  that  tlie  devator  moved  Terr  raiddlj. 
and  with  little  atAae,  and  approached  doae  to 
the  door  leading  to  It,  and  that  no  danger  sisn 
was  placed  thereon;  that,  while  waiting  for  the 
devator,  decedent  placed  his  bead  throogh  the 
opening  in  the  door  to  look  down  the  shaft,  and 
was  stmck  by  the  elevator,  and  killed;  that  the 
person  in  charge  of  the  elevator  had  a  whistle 
to  warn  persons  of  its  approach,  but  failed  to 
blow  the  same  as  it  approached  decedent;  and 
that  decedent  was  not  familiar  with  the  use  of 
elevators.  Held,  that  the  complaint  showed  on 
Its  face  that  the  accident  was  caused  by  dece- 
dent's Diligence. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Antoinette  Man  against  Robert 
M.  Horse  and  others  to  recover  damages  for 
tnjariea  resulting  In  the  death  of  plaintiff's 
husband.  Jttdgmait  on  demurrer  was  ren- 
dered for  d^endants,  and  plaintiff  appeals. 
Affirmed. 

R.  D.  Thompson,  for  plaintiff  In  error. 
Teller,  Orohood  &  Morgan,  for  defendants  In 
error. 

THOMSON,  J.  The  plaintiff  brought  her 
actlfm  In  the  court  below  to  recover  dam- 
ages for  the  death  of  her  husband,  who  was 
strndc  and  killed  by  an  elevator  In  the  pos- 
sea^n  of.  and  operated  hj,  the  d^endants. 
The  emly  question  presented  top  our  deter- 
mination relates  to  the  BuffldencgrcA  the  com- 
pliant The  cause  of  action  Is  stated  as  fol- 
lows: "That  at  the  dates  hereinafter  set 
forth  the  building  hereinafter  mentioned  and 
referred  to  as  the  'Boston  BuUdIng,'  located 
on  the  south  comer  of  Champa  and  Seven- 
teenth streets,  in  Denver,  Ckda.  was  In  the 
possession  the  defendants,  and  the  ele-i 
vators  in  said  bnUdlng  were  being  operated 
isy  the  said  defiendants,  for  tlM  use  of  the 
contractors,  snbcontractors,  occupants,  and 
persuiB  Tilting,  or  ha vlUff  .badness  with,  the 
occupants  of  the  said  building.  That  this 
piflHOTt^ff  la  the  widow  of  Feodore  Mao,  de- 
ceased, heselnafter  raenttooed,  and  that  she 
and  the  said  Feodore  Mau  were  married  in 
Denver,  Cola,  on,  to  wit,  the  16th  daj  of 
December,  A.  D.  1880.  That  on  the  19th 
day  of  December,  A.  D.  1890,  the  said  Feo- 
dore Mau  was  In  the  employ  of  Fritz  Tbles, 
wholesale  liquor  dealer  of  D^ver,  Colo.,  and 
In  the  course  of  his  employment  was  sent 
to  the  said  Boston  Building,  to  the  office  of 
the  United  States  Internal  revenue,  located 
therein,  on  a  matter  of  business  with  the 
officers  of  the  said  United  States  revenue, 
then  doing  buslneq^  in  the  said  building. 
Tliat  on  the  day  last  aforesaid  one  of  the  el- 
emtors  In  tl<e  «aid  tndldlng  was  in  operation, 
canying  as  pasaNigersi  to  and  from  the  dif- 


ferent floors  thereof,  occupants  of  the  said 
building,  and  persons  having  businesa  with 
them;  the  stairway  in  said  building  being 
still  unfinished,  and  tmflt  for  use.  That  the 
said  building  la  constructed  and  arranged  for 
general  business  purposes,  and  contains  a 
large  number  of  buduess  offices.  That  the 
«dd  Feodore  Mau,  deceased,  was  taken  by 
the  said  elevator  to  the  third  floor  of  the 
said  building,  on  which  said  office  of  the 
United  States  Internal  revenue  was  located; 
and,  after  completing  his  said  business  he 
was  sent  there  to  transact,  returned  to  the 
said  elevator  to  be  reconveyed  to  the  ground 
floor.  That  at  th&t  time  said  elevator  was 
In  full  operation,  but  that  the  door  at  which 
the  said  Feodore  Mau  was  to  enter  from  the 
hall  into  such  elevator  was  unfinished  and 
incomplete;  that  is  to  say,  the  door  was 
without  any  screen  above  the  crossbar  or 
centerpiece  thereof.  That  It  Is  the  general 
custom  In  Denver  and  other  cities  to  make 
the  doors  leading  to  passenger  elevators  of 
a  substantial  frame,  with  crossbar  or  center- 
piece, and  to  fill  in  the  open  space  above 
such  crossbar  or  centerpiece  with  a  screen 
of  iron,  brass,  or  other  metallic  bars  or  net* 
tings,  to  keep  passengers  from  being  struck 
by  the  devators  as  they  pass  up  and  down 
the  shafts.  That  the  elevator  In  the  said 
building,  by  which  the  siUd  Feodore  Man 
was  killed,  is  a  passenger  devator,  and 
moves  very  rapidly,  with  scarcely  a  per- 
ceptible noise,  so  that,  in  effect,  no  warning 
is  given  of  Its  approach,  and  that  said  ele- 
vator, as  it  moves  In  Its  shaft,  approaches 
very  close  to  the  door  leading  to  It,  so  that 
the  persons  using  the  building  were  exposed 
to  very  great  danger  from  said  devator. 
That  no  notice  was  placed  at  the  sold  de- 
vatot,  warning  perstms  of  the  danger  from 
said  elevator.  That  the  said  Feodore  Mau 
was  never  In  said  building,  as  plaintiff  Is  In- 
formed and  bdieres,  except  on  the  said  oc- 
caston  of  the  said  19th  d^  of  December,  A. 
D.  18B0,  when  he  was  killed,  as  hrardn  al- 
leged. That  on  the  aald  19th  day  of  Decem- 
ber, A.  D.  1890,  while  In  said  building  afore- 
said, and  waiting  for  said  devator  <ni  said 
third  floor,  tot  the  puriKMo  of  bdug  con- 
veyed to  tiie  ground  floor,  siUd  Feodore  Mau, 
while  looking  down  the  shaft  of  the  sold 
eleva^  through  the  said  opening  in  the 
said  door,  was  killed  by  the  said  elevator, 
coming  down  the  shaft  noiselessly  and  with- 
out warning,  striking  him  on  the  head,  and 
cradling  him  between  the  bottom  of  the  de- 
vator car  and  the  middle  crossbar  or  center* 
piece  of  the  said  unfinished  door.  That  the 
person  In  chorge  of  the  said  elevator  for  the 
defendants  was  supplied  with  a  whistle  to  be 
used  while  going  up  and  down  the  elevator 
shaft,  to  warn  everybody  of  the  approach  of 
the  elevator,  but  that  such  whlsfle  was  not 
blown  as  the  elevator  approached  and  killed 
the  said  Feodore  Mau,  and  that  the  said 
Feodore  Mau,  deceased,  had  no  means  of 
locating  the  said  elevator  car.  In  the  ab- 
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sence  of  such  whistling,  except  by  looking 
into  the  said  shaft  for  It  That  the  said  Feo- 
dore  -Mau  was  unacquainted  with  the  opera- 
tion and  uae  of  pn^enger  eleratora,  and  un> 
advised  of  the  danger  In  wliich  he  placed 
himself  by  looking  down  the  said  elevator 
shaft  at  the  time  he  was  killed,  as  herein 
alleged.  That  by  the  wrongful  neglect  of 
the  defendants  to  screen  and  complete  said 
door,  and  by  the  wrongful  neglect  of 
the  defendants  to  notify  the  said  Feodore 
Mau  of  the  danger,  he  was  not  advised  of 
the  risk  he  Incurred  In  looking  down  said 
shaft,  and,  by  the  neglect  of  the  defend- 
ants to  give  any  signal  of  the  appronch  of 
the  snld  elevator  car  at  the  time  he  was 
killed,  he  was  not  warned  of  the  danger 
to  which  he  was  exposed,  and  by  th^r 
sold  wrongful  neglect  tiie  defendants  caused 
the  death  of  the  said  Feodore  Mau."  A  de- 
murrer for  the  want  of  facts  to  entitle  the 
plaintiff  to  a  recovery  was  sustained,  and, 
the  plaintiff  having  declined  to  amend,  Judg- 
ment was  accordingly  given  against  her.  She 
brings  the  case  here  by  writ  of  error.  The 
objection  made  to  the  complaint  Is  that  it 
shows  upon  its  faoe  that  the  death  of  the 
deceased  was  the  result  of  his  own  negli- 
gence. 

The  question  of  negligence  Is  a  mixed  one, 
of  law  and  fact.  Where  the  facts  are  dis- 
puted, or  of  doubtful  character,  the  ques- 
tion must  be  submitted  to  the  Jury,  under 
the  instructions  of  the  court;  but  where 
there  is  no  controversy  as  to  the  tacts,  and 
from  these  It  dearly  appears  What  course 
a  person  of  ordinary  prudence  will  pursue 
mider  the  circumstances,  the  question  of  neg- 
ligence is  purely  one  of  law.  Fernandez  t. 
Railroad  Co.,  52  CaL  45.  And  where  the  facts 
show  negligence  on  the  part  of  the  plain- 
tiff (Mmtributing  to  the  accident  the  Judge 
may  withdraw  the  case  from  the  jury.  Ball- 
road  Co.  T.  Byan,  17  C<^.  103,  28  Pac.  Rep. 
70;  Flemmlng  v.  Railroad  Co.,  ^  Gal.  253; 
Donaldson  t.  Railroad  Co..  21  Minn.  29:j; 
Brown  t.  Railroad  Co.,  22  Minn.  165.  In 
such  case  It  is  immaterial  whether  the  ques- 
tion of  law  arises  out  of  the  evidence  In- 
troduced  at  the  trial,  or  out  of  the  com- 
plaint Itself.  If  the  complaint,  on  its  face, 
shows  clearly-d^ned  and  palpable  ne^l- 
gence  on  the  part  of  the  person  Injured, 
contributing  to  the  Injury,  or,  In  other 
words,  if  the  complaint,  togetiier  vlth  the 
cause  of  action,  sets  forth  the  facts  which 
defeat  the  action,  then,  taUng  the  whole 
complaint  together,  there  is  no  rause  of  ac- 
tion stated,  and  It  is  proper  to  demur.  It 
appears  from  Oils  ctMnplaint  that  tho  de- 
ceased, on  the  day  of  the  acddent,  rode  In 
the  elevator  to  the  third  floor  of  the  build- 
ing, and,  having  transacted  his  buriness,  re- 
turned to  the  elevator  to  be  reconveyed  to 
the  starting  point.  Now,  as  to  whether  he 
had  ever  been  in  that  building  before,  or  as 
to  whether  he  was  acquainted  or  unacquaint- 
ed with  the  operation  of  passenger  eleva- 


tors, Is,  in  view  of  the  facts  disclosed  by  the 
complaint,  a  matter  of  no  consequence.  He 
bad  used  the  elevator,  and  knew  what  its 
purpose  was.  He  had  ridden  up  In  it.  He 
knew  that  it  would  descend  again,  because 
he  was  waiting  for  Its  descent,  In-order 
that  he  might  return  in  it  He  knew  that 
the  shaft  was  for  the  passage  up  and  down, 
within  It  '>f  the  elevator,  and  he  must  have 
knovm  th..£  it  was  for  no  other  purpose.  He 
knew  the  exposed  and  unprotected  ctmdltion 
of  the  openhig  to  the  elevator,  because  lie 
had  Just  passed  through  It  In  leaving,  and 
was  waiting  to  pass  through  it  again  In  re- 
turning. He  had  the  best  means  of  Imowl- 
edge  that  he  possibly  could  have  of  the 
noiseless  and  rapid  cluracter  of  Its  motion, 
namely,  personal  observation.  There  was 
not  an  element  of  danger  connected  with  the 
elevator  or  the  shaft  that  was  not  distinctly 
visible.  Tliere  was  nothing  about  either  that 
could  be  made  a  source  of  danger  to  him 
without  his  own  active  co-operation,  and  he 
is  presumed  to  have  had  sufficient  knowl- 
edge of  the  relation  of  cause  and  effect  to 
imderstand  that  1'  bis  head  was  wltiiln  the 
shaft  when  the  elevator  passed  by  In  Its 
descent  serious,  If  not  fatal,  Injury  was  in- 
evitable. What  the  purpose  of  the  whistle 
was  is  not  explicitly  stated,  but  It  Is  a  fair 
inference  from  the  complaint  that  It  was  to 
noti^r  passengers  of  the  approach  of  the 
elevator,  so  that  they  might  be  ready  to 
board  It  when  it  reached  their  floor.  It  sure- 
ly was  not  to  warn  persons  who  were  tran^ 
acting  business  In  tiie  building  not  to  thmst 
their  heads  into  the  elevator  shaft  The 
dtfendauts  could  not  be  expected  to  assnmo 
that  men  In  possession  of  their  faculties 
would  be  engaged  In  acts  so  palpably  negli- 
gent. 

It  seems  quite  clear  to  ns  that  the  allega- 
tions In  the  eomplalut  do  not  warrant  any 
recovery  in  this  cose,  bat  in  view  of  the 
earnestness,  and-  evident  sincerity,  with 
which  plaintiff's  counsel  contended  tor  his 
position,  we  have  given  the  authorities  sub- 
mitted  by  blm  a  close  and  careful  examina- 
tion, and  In  the  course  vt  such  examination 
have  found  no  new  principle  announced. 
There  Is  not  in  any  of  them  an  attempt  at 
departure  from  the  old  and  established  doc- 
trines on  the  subject  of  negligence.  Unless 
the  injury  sufTcred  was  recklessly  or  Inten- 
tioually  Infficted,  then  It  must  appear  tiint 
it  was  occasioned  by  the  defendant's  negU- 
gence,  withont  contributory  negligence  on 
the  part  of  tbe  deceased,  and  counsel  has 
cited  ns  to  nothing  In  contraTention  of  tMa 
proposition.  It  would  serve  no  useful  par- 
pose  to  enter  into  an  extended  review  of 
the  authorities  to  which  we  have  referred, 
but  we  will  notice  a  few  of  them,  brit^y. 
In  conflrmntion  of  what  we  have  said. 
Cooley,  hi  his  work  on  JTorts,  at  page  560, 
says:  "Whether  Invited  apon  his  pranlsns 
by  the  contract  of  service,  or  by  the  calls 
of  business,  or  by  ^rect  request,  is  Imma- 
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teriaL  The  party  extending  the  Invitation 
owes  a  duty  to.the  party  accepting  It  to  see 
that  at  least  ordinary  care  and  pmdenee 
Is  exercised  to  protect  him  against  dangv-rs 
not  within  his  knowledge,  and  not  open  to 
obserrntlotL"  In  1  Tbomp.  Neg.,  conuuendng 
at  page  283.  an  English  case,  the  flbal  de- 
cision of  which  was  reached  In  the  exchequer 
chamber,  Is  set  forth  in  full.  Indermaur  r. 
Dames,UR.l  C.P.274,and  L.a20.P.311. 
The  doctrine  of  that  case  Is  stated  by  Kelly, 
O.  B.,  in  qnotlng  with  approval  the  follow- 
lug  In  the  judgment  of  the  court  below: 
"With  respect  to  such  a  Tidtor,  at  least, 
we  consider  it  settled  law  that  he,  using 
reasonable  care  on  Ms  part  for  bis  own  safe- 
ty, is  entitled  to  expect  that  the  occupier 
shall,  on  his  part,  use  reasonable  care  to 
prevent  damage  or  unusual  danger  which  he 
knows,  or  ought  to  know."  The  cases  nf 
Sbumacher  v.  Railroad  Co.,  39  Fed.  Rep. 
174,  and  Etekridge  v.  Railroad  Co..  (Ky.)  12 
S.  W.  Rep.  580,  torn  upon  the  question  uf 
willful  negligence.  In  the  latter  case,  will- 
ful negligence  Is  defined  to  be  "conduct  such 
as  to  evidence  reckless  indifference  as  to  the 
safety  of  the  public,  or  an  intentional  failure 
to  perform  a  plain  and  manifest  duty,  in 
the  performance  of  which  the  public  and 
the  party  Injured  had  an  interest;"  and  in 
the  former  the  principle  is  stated  thus: 
"The  fact  that  one  has  carelessly  put  him- 
self in  a  place  of  danger  Is  never  an  excuse 
for  another  purposely  or  recklessly  Injuring 
him.  An  act  may  be  legally  willful  viithout 
a  direct  Intent  It  may  be  so  willful  if  reck- 
less." We  find  nothing  In  these  authorities 
in  any  manner  applicable  to  the  facts  of 
the  case  before  us.  The  deoeased  had  a 
tacit  invitation  to  enter  the  building  for 
the  transaction  of  his  business,  and  had  a 
right  to  use  the  elevator  to  be  conveyed 
to  the  floor  he  decdred  to  reach,  and  to  re- 
turn therefrtMn.  He  had  a  right  to  asstune 
that  the  elevator  was  In  good  order  and 
condition,  and  would  convey  him  safely,  and 
that  the  means  of  Ingress  and  egress  could 
be  used  without  danger.  Bat,  outside  of  the 
elevator,  he  had  no  right  to  use  the  shaft 
for  any  purpose.  He  had  no  ri^t  to  be 
within,  or  to  hsTe  any  part  of  his  person 
within,  the  ithaft,  except  as  he  was  at  the 
same  time  within  ttie  elevator.  As  long  as 
be  was  using  the  building  and  Its  appliances 
for  the  purposes  for  which  be  was  Invited 
to  use  tbem,  and  tor  which  he  bad  a  ri^t 
to  use  than,  he  was  in  no  danger.  It  was 
only  when  he  undertook  to  use  them  in  a 
manner  outride  of  any  Invitation  and  any 
rightwhtch  he  had  tbattiie  disaster oconrred. 
If  the  enqilc^  ot  defendants  In  charge  of 
the  elevator  had,  while  descending,  observed 
the  position  of  the  deceased,  and  had  neg- 
lected to  warn  hbn,  or  had  neglected  to  stop 
the  Aerator,  If  he  had  time  to  do  so,  and  bad 
nevertheless  suffered  the  elevator  to  pro- 
oeed  nntll  It  came  In  contact  with  the  de- 
ceased, Uiat  would  have  been  evidence  »t 


wlUful  negligence,  and  a  vranton  disregard 
of  Ufe,  against  which  the  careless  act  of 
the  deceased  would  not  avail  the  defend- 
ants; but  the  complaint  shows  no  negli- 
gence of  that  kind.  The  negligence  com- 
plained of  Is  the  failure  to  properly  protect 
the  entrance  to  the  elevator,  which,  wlien 
the  elevator  was  not  present,  was  also  an 
entrance  to  the  shaft.  It  Is  true  that  If 
the  opening  bad  been  so  protected  the  de- 
ceased would  probably  have  been  unable 
to  thrust  his  head  Into  the  shaft,  but  we 
are  not  sure  that  he  could  not  have  found 
some  other  means  of  equally  unnecessary 
danger;  and  as  to  Mm,  with  the  knowledge 
of  the  sltuatitm  which  be  possessed,  or  ought 
to  have  possessed,  the  failure  of  the  defend- 
ants In  that  regard  can  hardly  be  said  to  l>e 
negligence.  It  Is  possible  that  while  the 
opening  was  In  the  exposed  condition  de- 
scribed In  the  complaint  a  case  might  have 
arisen  in  which  the  defendants  would  be 
held  liable  for  a  resulting  injury,  but  such 
a  case  would  differ  widely.  In  all  Its  dis- 
tinctive features,  from  the  one  before  us. 
If  a  man,  in  his  sound  senses,  with  his  eyes 
open,  voluntarily  and  deliberately,  even  if 
carelessly,  thrusts  himself  into  the  jaws  of 
death,  we  know  of  no  theory  upon  which 
any  one  can  be  held  responsible  for  the 
consequences  of  his  act  but  himself.  The 
demurrer  was  rightly  sustained,  and  the 
judgment  below  was  correct,  and  will  be 
affirmed. 

(B  Colo.  App.  tui 

Mcdonald  v.  mcleod. 

(Court  of  Appeals  of  Colorado.  May  22,  1893.) 
Record  on  Apfbal — Dismissai-— Pabtneiibuip. 

1.  Where  the  abstract  on  appeal  contains 
no  statement  whatever  of  the  pleadings  from 
which  the  issue  is  to  be  derived,  and  the  brief 
filed  is  without  statement  of  any  errors  on 
which  appellant  relies,  or  a  discussion  o{  any 
of  the  assignments  on  which  he  predicates  his 
rif!bt  to  a  reversal,  the  appeal  sboald  be  dis* 
missed,  though  the  brl^  states  that  appelant 
refers  to  the  opinion  of  the  court  below  as  his 
best  ar^nmeot  for  reversal. 

2.  The  entering  into  of  a  joint  contract  by 
two  persons  for  the  constrnction  of  a  hoflse  on 
the  land  of  another,  and  the  joint  reaping  of 
the  benefits  and  profits-  therefrom,  constitute 
them  partners  as  to  such  undertaking;  and  one 
of  them  is  liable  for  lumber  ordered  by  the 
other,  and  used  in  the  ooustruction  of  the 
house,  though  he  may  not  have  known  of  this 
fact. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  A.  G.  McLeod  against  R  P.  Mo- 
Donald  and  others  for  the  price  of  lumber 
alleged  to  have  been  sold  to  defendants. 
Fiom  a  Judgment  In  plaintiffs  favor,  defend- 
ant R.  P.  McDonald  appeals.  Affirmed. 

John  P.  Bnx^way,  tor  appellant  O.  B. 
Jackson  and  Oea  V.  Donklee,  for  appellee. 

BISBEU^  P.  J.  I3ils  action  was  brought 
against  the  owner  of  certain  property  and 
the  two  McDonalds,  as  contractors,  to  re- 
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oover  a  balance  dae  for  lumber  claimed  to 
bare  been  sold  and  delivered  to  t3ie  contract- 
ors, and  used  In  tbe  erection  of  tbe  build- 
ing. It  is  with  great  reluctance  that  we  con- 
sider this  appeal,  and  do  not  dismiss  It  for 
the  failure  of  tbe  appellant  to  present  it 
to  this  court  in  accordance  wltb  the  rules. 
Tills  proceeding,  in  our  Judgment,  would  be 
entirely  justifiable,  since  the  abstract  con- 
tains no  statement  whatever  of  the  pleadings 
from  which  the  Issue  is  to  be  derived,  and 
the  brief  filed  Is  without  statement  of  any 
errors  upon  which  the  appellant  relies,  or 
a  discussion  of  any  of  tbe  as^guments  upcm 
which  be  predicates  bis  right  to  a  reversal 
of  tbe  judgment.  The  brief  simply  states 
that  the  appellant  refers  to  the  (pinion  of 
tbe  court  below  as  his  best  argument  for  re- 
versal Manifestly,  this  Is  without  force  as 
an  argument  to  reverse  the  cause,  since,  if 
the  Judfiment  is  adequately  supported, by  the 
proof,  and  can  be  up'ield,  under  well-settled 
principles  at  law,  It  Is  unimportant  that 
inadequate  reasons  may  have  been  ex- 
pressed for  the  finding.  It  not  Infrequently 
happens  that  judgments  are  atflrmed  or  re- 
versed, and  that  In  nisi  prius  tribunals  Judg- 
ments are  entered  or  refused,  and  the  right 
conclusions  reached,  in  both  Instances,  when 
unsatisfactory  rettsons  are  expressed,  and 
counsel  bave  failed  to  present  eltber  antiiorl- 
des  or  arguments  by  which  ttie  proceedings 
oould  be  legitimately  upheld.  But  we  are  so 
well  satisfied  that  the  proper  and  equitat^e 
result  was  reached  in  tlilB  case  that  It  will  be 
cmridered,  and  the  Judgment  affirmed,  al- 
thongb  tlie  appellant  has  not  so  proceeded  as 
to  entitle  him  to  call  on  tiie  court  to  a:pres8 
Ita  oi^on  regarding  tlie  merltB  of  his  contro- 
versy. But  we  desire  it  to  be  distinctly  un- 
derstood by  tbe  profrasion  tiiat  this  failure 
to  oiforoe  Uie  rules  is  not  to  be  taSuai  as  a 
precedent  on  which  they  can  rely  In  submit- 
ting their  cases  to  this  court 

Tbe  tefdmlcal  defense  on  wblcb  R.  P.  Mo- 
Donald*  the  appelant,  and  one  of  the  de- 
fendants, rdled  to  escape  Uabllity  for  the 
price  of  the  goods  sold  Is  the  failure  to  es- 
tablish fticts  on  which  a  joint  llaUlitiy  opuld 
be  predicated,  and  out  of  which,  if  at  all, 
his  responsibility  would  arise.  It  appeared 
that  in  September.  1800,  J.  B.  and  B.  P.  Mo- 
Donald  entered  into  a  contract  with  W.  R. 
FarringtoQ  to  build  him  a  house  of  a  certain 
description,  and  for  a  definite  sum,  in  one  of 
the  subdivisions  of  Denver.  This  contract 
was  signed  by  both  of  the  McDonalds,  and 
the  record  shows  a  performance  on  their 
part,  by  whl<rfi  they  became  entitled  to  tbe 
profits  and  benefits  of  the  contract  While 
the  work  was  progressing,  McLeod,  the  ap- 
pellee,, sold  and  delivered  a  lot  of  lumber, 
which  went  into  the  building.  The  lumber 
was  not  all  paid  for.  and  McLeod  sued  the 
McDonalds,  as  stated,  to  recover  the  selling 
price.  It  was  seriously  argued  by  the  appel- 
lant in  Qie  oral  argument  by  which  tbe  case 
was  submitted  that  a  joint  liablUty  on  the 


part  of  tbe  McDonalds  oould  not  be  le^tl- 
niately  inf^red  from  the  production  and  « 
proof  of  this  Joint  contract  between  them 
and  Farrlngton.  This  Is  true,  and.  if  that 
were  all  that  the  record  contained  of  evi- 
dence upon  this  subject  the  Judgment  could 
not  stalid.  It  was  insisted  with  equal  aoea- 
rax^  that  the  suit  was  not  brought  upon  the 
written  contract  under  which  circumstance 
the  plaintiff  might  have  the  right  of  recov- 
ery upon  the  production  of  the  instrument, 
since  Its  execution  was  not  d^ed  under 
oath.  These  considerations  do  not  dispose 
of  the  suit  There  is  mough  in  the  case  to 
have  warranted  the  court  below  In  holding 
that  the  transaction  between  the  McDtmalds 
and  Farrlngton  and  betwera  them  and  Mc- 
Leod constituted  the  McDonalds  copartners 
for  the  single  transacllcm,  to  wit  the  build- 
ing of  tbe  house.  That  there  may  be  a  co- 
partnership with  reference  to  a  sln^e  en- 
terprise, as  with  reference  to  all  of  a  certain 
class  or  kind  of  bnsineea,  la  as  well  settled 
as  any  other  principle  of  copartnership  law. 
Pars.  Partn.  <2d  Ed.)  *S2.  It  not  Infrequentp 
ly  happraiB  that  what  persons  do  with  r^z^ 
ence  to  a  dngle  thing  sometimes,  even  witl^ 
out  thdr  Intention,  subjects  Ihem  to  all  the 
reepondblUties  which  would  flow  from  a  gen- 
eral partnendiip,  which  wonld  Indnde  tbB 
particular  transaction.  "Hie  case  discloses 
the  making  of  a  ocmtract  on  the  part  of  the 
McDtm^ds  to  build  a  bouse  for  a  certain 
sum  of  money,  and  then  Is  csiough  In  the 
record  from  which  the  court  had  the  right  to 
infer  that  the  contract  was  entered  into  for 
th^  Joint  brateflt  and  profit  They  Jointly 
contracted,  wwe  jitotly  responsible.  Jointly 
reaped  tiie  resnlte,  and  were  as  to  It  copart- 
ners in  the  undertaking  to  bnlld  the  hoose. 
The  Inmb^  went  Into  Ihe  construction  of  the 
building,  and  it  must  be  assumed,  in  absence 
of  evldoice  to  the  cmtrary,  that  this  lumber 
vras  used  for  flie  purposes  of  the  contract,  to 
whloh  IL  P.  McDonald  was  a  party,  with  his 
knowledge  and  with  his  consent  Even  thotigti 
It  might  have  happened— which  tills  coort  Is 
not  inclined  to  bditeve— that  B.  P.  McDonald 
did  not  authorise  J.  R.  to  buy  the  Iwnber 
previous  to  Its  pnrdbase,  its  purohase  by  J. 
R.  and  the  d^veiy  by  MoLeod,  and  the  ap- 
propriation by  R.  F.  to  tile  purposes  of  th» 
Joint  contract  must  tie  held,  under  the  cir- ' 
comstances,  to  be  such  a  ratiflcatt<Hi  of  the 
purchase  as  to  estop  him,  from  denying  the 
agency  <tf  J.  R.  In  the  pr^nlses.  It  certainly 
is  ample,  under  the  circumstances,  as  pmot 
of  an  agNicy  springing  from  the  copartner- 
ship, with  reference  to  a  ^gle  undertaking, 
and  with  the  other  proof  in  the  case  would 
probably  warrant  tbe  court  in  holding  that 
J.  R.*s  agency  was  snffidenUy  established  to 
warrant  a  recovery  against  R  P.  McDtmald. 
his  principal,  even  though  they  were  ad- 
judged not  to  be  copartners  in  the  enterprise, 
which  Is  established  by  the  record.  It  would 
have  been  so  exceedingly  easy  for  R.  P.  Mo- 
Donald  to  have  gonb  upen  the  stand*  and 
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made  dear,  tgr  lili  owa  dentebb  bta  want  of 
cormjotton  wWi  the  pnrohaw  of  tb*  lumber, 
that  tile  trial  oourt  was  entirely  warranted 
In  ooocladinx,  even  from  allsht  testimony, 
the  exletenoe  of  those  facts  which  would 
reider  K.  P.  McDonald  liable  for  the  price 
of  the  lumber  of  which  he  had  had  tbe  bene* 
At 

The  judgment  ooatraTenes  no  weD-eetab- 
liabed  principle  of  law,  and  to  our  minds 
Is  jnsdfled  \fy  tb»  testimony,  and  will  a*> 
oordlngly  be  affirmed. 


(51  Kan.  6S1) 


STATS  T.  <yiiSIL.i 


(Bopreme  Court  of  Kansasi   Jane  lOl  1893.) 

IfuBDBB  •  IxroRviTiON— Charoiso  Usb  or  Dir- 

nRB:4T  MBAXS— EVIDKNOS— FRBTIOOI  AasADLTH 

— Kbadino  ritoM  Books  to  Jdbt— Intoxioatiok 
AS  A  Dbpbnsb. 

1.  Where  a  murder  may  bave  been  com- 
mitted by  different  means,  and  It  la  doubtful 
which  was  employed,  its  commlBslon  by  all 
may  be  charged,  m  ooe  oouot  of  the  loforma- 
cion.  and  proof  of  any  one  wiU  lUBtain  the  al- 
legation, but  the  means  so  charged  in  the  same 
count  of  the  information  mast  not  be  repug- 
nuit 

2.  Dl  treatmoit,  and  previous  asaanlts  by 
hnBband  on  wife,  are  admiasible  to  prove  mo- 
iWe  in  cases  of  marital  homicide. 

3.  In  addressing  tbe  jury  in  a  criminal 
'-ause  conneel  may  be  allowed,  tn  the  discretion 
of  the  trial  court,  to  read  from  standard  worl^a 
on  matters  of  science  and  art.  when  periineat, 
by  way  of  argument  or  illnstratioo;  but  it 
would  be  an  abuse  of  this  privilege  to  make  It 
the  pretense  of  getting  improper  matter  before 
the  jury  as  evideuce,  or  to  present  matters  of 
taw  conflicting  with  the  InBtractions  of  the 
court. 

4.  Yolnatary  Intcnicatlon  Is  no  Justification 
ezcnse  for  crime.    State  T.  Yaroorongh,  IS 

PM.  Rep.  474.  39  Kan.  5S1. 

5.  Under  a  atatnte  eatabllahlog  degrees  of 
the  crime  of  murder,  and  providing  that  wilifal, 
deliberate,  and  premeditated  IfilTing  ahall  be 
murder  In  the  firat  degree,  evidence  that  the 
accused  was  intoxicated  at  the  time  of  the 
killing  Is  competent  for  tbe  connideration  of 
tbe  Jut  upon  the  qoention  whether  he  was  In 
auch  a  oondition  of  mind  as  to  be  capable  of 
deliberate  premeditation. 

iS.  Where  a  peraoo  at  tbe  time  of  the  com- 
mission of  an  alleged  crime  has  sufficient  men- 
tal capscity  to  understand  the  nature  and 
quality  of  the  particular  act  or  acts  eonatitut- 
iog  the  crime,  and  tbe  mental  capadtr  to 
know  whether  they  are  right  or  wrong,  he  la 
generally  responsible  if  he  commita  auch  act  or 
acts,  whatever  may  be  hia  capacity  in  other 
particnlarB;  but,  if  he  does  not  possesa  thia  de- 
gree of  capacity,  then  he  la  not  so  renponaible. 
State  T.  NixMi.  4  Pac.  Rep.  159,  32  Kan.  205; 
State  T.  Uowry,  16  Pac  Bep.  282.  87  Kan. 

(Synaboa  by  the  Conrt) 

Appeal  from  district  eoart,  Blorton  comitj; 
Lncien  Earle.  Jndge. 

Hugh  O'Netl  was  convicted  of  mnrder  In 
the  second  degree,  and  appeals.  Affirmed. 

Hie  other  facts  fully  appear  In  the  follow- 
faig  statement  by  HORTON,  0.  1.: 

On  the  4th  day  of  December,  1891,  an  Infor- 
mation was  ffied  In  the  district  court  of 
Uarlon  ooun^  against  Hu^  O'Ndl,  diai^ 

'  Babearing 


gmg  him  with  the  mwder  of  Uarr  0*NelL 
bis  wife.  On  Uardi  1,  1802,  an  amended 
Information  was  Aled,' which,  innlttlDg  cap- 
tion, verification,  and  Indorsements  on  the 
back  thereof  waa  as  fbHows:  "In  the  name 
and  by  the  anthori^  pf  llie  state  of  Kansas. 
I,  W.  H.  Oarpmter,  cmmty  attorney  In  and 
tm  the  couDtr  of  Marion,  in  the  state  of 
Kanaaa,  who  prosecutes  for  and  on  Iwhalf 
of  aald  state  in  the  district  ooort  of  said  eomfc- 
t7»  Bitting  in  and  fiw  tiie  county  of  Marion, 
and  duly  empowered  to  inform  of  offooses 
committed  within  said  conntr  Marfmi, 
oome  now  here,  and  glre  the  court  to  under- 
stand and  be  Informed  that  ooe  Hugh  OTfell. 
at  the  eotmty  at  Marion,  in  tlie  state  of  Kan- 
sas afbresaid,  and  wltliln  the  Jurisdiction  of 
ttila  court,  on  the  18th  day  of  Morember,  A. 
D.  1891,  did  then  and  there  feloniooily,  wUl- 
fully,  premedltatedly,  ddlbnately,  and  with 
malice  aforethought,  make  an  assault  In  and 
upon  one  Mary  O'NeU,  with  the  intent  her. 
the  sold  Mary  0*NeU,  feloniously,  willfully, 
premedltatedly,  deUbei;ately,  and  with  mal- 
ice' aforethought,  to  kill  and  murder;  and 
that  the  said  Hugh  O'NeU  did  then  and  there 
feltmtously,  willfully,  deliberately,  premed- 
ltatedly, and  with  malice  aforethon^t,  and 
with  a  certain  blunt  instrument,  to  said  coun- 
ty attorney  unknown,  and  In  a  maimer  to 
Mid  county  attorney  unknown,  feloniously, 
wtllfolly,  premedltatedly,  deliberately,  and 
with  malice  aforethought,  and  with  tbe  in- 
tent aforesaid.  Inflict  upon  the  head,  face, 
and  body  of  her,  the  said  Mary  O'Neil,  cer- 
tain mortal  wounds,  bruises,  cuts,  and  con- 
tusions: and  that  the  said  Hugh  O'NeU  did 
theu  and  there  feloniously,  wUlfuUy,  premed- 
ltatedly, deUberately,  and  with  malice  afore- 
thought, and  with  the  intent  aforesaid,  strike, 
kick,  tieat,  and  choke  her,  the  said  Mary 
O'NeU,  with  his  hands  and  feet.  In  and  upon 
the  head,  face,  neck,  legs,  arms,  and  otiier 
parts  of  the  body  of  her,  the  said  Mary 
O'NeU,  thereby  infllctiug  certain  other  mortal 
wounds,  bruises,  cuts,  and  contusions  on  her, 
the  said  Mary  O'N^;  and  that  the  said 
'  Hngh  O'NeU  did  then  and  there  feloni- 
ously. wUlfully,  premedltatedly,  deUberate- 
ly. and  with  malice  aforethought,  and  with 
the  intent  aforesaid,  cast  and  throw  said 
Mary  O'NeU  down  upon  the  ground,  and 
against  a  certain  stone  wall,  with  great 
fcrce  and  Tiolence.  tbereby  inflicting  upon 
the  head,  face,  legs,  arms,  and  other  parts 
of  the  body  of  her,  the  said  Mary  O'NeU, 
certain  other  mortal  wounds,  bruises,  cuts, 
and  contusions,  of  which  mortal  wounds, 
bruises,  cuts,  and  contusions  so  received  by 
said  Mary  O'NeU  as  aforesaid,  and  so  Inflicted 
upon  her,  the  said  Mary  O'NeU,  by  said 
Hugh  O'NeU,  as  aforesaid,  Mnry  O'NeU  did 
theu  and  there  instantly  die;  wherefore  the 
said  county  attorney  sayeth  that  said  Hugh 
O'NeU  did  then  and  there  feloniously,  will- 
fully, premedltatedly,  deliberately,  and  with 
malice  aforethought,  and  with  the  Intent 
aforesaid,  IeIU  and,  murda  the  said  Mary 
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contraiy  to  tihe  statute  In  such  cases 
made  and  provided,  and  contrary  to  the 
peace  and  dlgni^  of  the  state  of  Kansas. 
W.  H.  Carpenter.  County  Attorney  of  Marlon 
County,  Kansas."  The  defendant  challenged 
the  information  by  a  motion  to  quash,  by  a 
motion  to  compel  the  state  to  elect,  and  by  a 
motion  in  arrest  of  Judgment,  which  were 
overruled.  On  the  21st  of  March,  1S92,  the 
trial  of  the  cause  was  commenced,  and  con- 
tinned  from  day  to  day  until  the  4th  of 
April,  1892.  After  hearing  the  eTidence,  the 
Instructions  of  the  court,  and  the  argument 
of  counsel,  the  Jury  returned  a  verdict 
against  the  defendant  of  guilty  of  murder  In 
fbe  second  d^ree.  On  the  4th  of  April,  1892, 
the  motion  for  a  new  trial,  which  had  been 
filed  by  the  defendant,  was  overruled,  and 
thereupon  the  court  sentenced  him  to  con- 
finement in  the  penitentiary  of  the  state  for 
25  years  at  bard  labor.  He  appeals. 

Madden  Bros,  and  Frank  Boster,  for  ap- 
peUant  John  T.  Uttle,  Atty.  Gen..  O.  M. 
Clark,  and  W.  H.  Carpenter,  for  the  State. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  is  contended  that  the  motions  challenging 
the  sufficiency  of  the  information  should 
have  been  sustained.  In  support  of  this  con- 
tention it  is  argued  that  at  least  three 
separate  death  strokes  or  attacks  upon  the 
deceased  were  alleged  in  one  count,  and 
therefore  that  the  information  was  bad  for 
duplicity,  uncertainty,  and  want  of  precision. 
It  is  further  argued  that,  if  there  were  sep- 
arate death  strokes  or  attacks,  they  should 
have  been  charged  In  dlfTerent  counts  of  the 
information;  uot  in  the  same  count.  Under 
the  common-law  system  of  criminal  plead- 
ings the  facts  alleged  in  the  information 
ought,  perhaps,  to  have  been  stated  In  differ- 
ent counts,  but  tmder  the  criminal  procedure 
in  force  in  this  state  we  think  the  court  com- 
mitted no  error  In  overruling  the  motions  at- 
tacking the  information.  Section  103  of  the 
Criminal  Procediu^  reads:  "The  Indictment 
or  Information  must  contain— First,  the  title 
of  the  action,  specifying  the  name  of  the 
court  to  which  the  Indictment  or  information 
is  presented,  and  the  names  of  the  parties; 
second,  a  statement  of  tlie  facts  constituting 
the  offense,  in  plain  and  concise  language, 
without  repetition."  See,  also,  section  109, 
which  prescribes  the  sufficiency  of  an  Indict- 
ment or  information;  and  also  section  110, 
only  authorizing  an  indictment  or  Informa- 
tion to  he  quashed  for  certain  defects.  The 
mortal  wounds,  bruises,  cuts,  and  contusions 
were  alleged  in  the  Information  as  having  oc- 
curred at  one  time,  and,  although  the  In- 
formation stated  that  each  of  the  wounds 
was  mortal,  It  concludes  as  follows:  "Of 
vbich  mortal  wounds,  bruises,  cuts,  and  con- 
tusions so  received  by  said  Mary  O'Noll  as 
aforesaid,  and  so  Inflicted  upon  her,  the  said 
Maiy  O'Neil,  by  said  Hu^  O'Nell,  as  afore- 
said, Mary  O'Nell  did  then  and  there  Instant- 


ly die;  wherefore  the  said  county  attorney 
sayeth  that  said  Hu^  O'Nell  did  then  and 
there  feloniously,  willfully,  premediiatedly, 
deliberately,  and  with  malice  aforethought, 
and  with  the  Intent  aforesaid,  kill  and  mur- 
der the  said  Mary  O'Nell  contrary  to  the 
statute  lu  such  cases  made  and  provided,  and 
contrary  to  the  peace  and  dignity  of  the  state 
of  Kansas."  "Even  at  common  law  It  may 
be  alleged  that  the  party  died  of  the  divers 
poisons  or  wounds  charged  to  have  been  ad- 
ministered or  given,  without  averring  that  he 
died  of  any  one  of  them  in  particular;  for, 
as  It  Is  said,  the  truth  may  be  that  none  of 
them  alone,  but  all  together,  caused  the 
death."  State  v.  •Edmondson,  43  Tex.  lo2: 
Mftxw.  Grim.  Troc.  187.  Bish.  Grim.  Proc.  { 
453,  states  the  rule  thus:  "We  have  seen 
that  If  an  offense  may  be  committed  by  dif- 
ferent means,  and  the  pleader  doubts  which 
was  employed  In  the  particular  Instance,  he 
may  in  one  coimt  charge  Its  commission  by 
all,  and  proof  of  any  one  will  sustain  the  alle- 
gation. The  limit  to  this  doctrine  is  that  the 
means  must  not  be  repugnant."  In  this  case 
the  means  employed  to  cause  the  death  of 
the  deceased  are  not  sufficiently  repugnant 
to  compel  different  counts.  The  first  stroke 
or  attack  was  alleged  to  have  been  made 
upon  the  head,  face,  and  body  of  the  de- 
ceased with  a  blunt  instrument;  the  second 
by  striking,  kicking,  beating,  and  choking 
the  deceased;  and  the  third,  by  throwing  the 
deceased  upon  the  ground  and  against  a 
stone  wall  with  great  force  and  violence. 

It  is  next  contended  that  the  court  commit- 
ted error  In  the  admission  of  previous  as- 
saults of  the  defendant  upon  the  deceased. 
To  prove  these  previous  assaults  the  state 
Introduced  the  evidence  of  several  witnesses, 
showing  that  they  were  all  made  within  less 
than  a  year  before  the  death  of  the  docensed. 
They  were  cruel  and  brutal,  and  continued 
down  to  the  time  of  her  death.  This  evidence 
was  admissible  on  the  question  of  motive, 
for  the  purpose  of  showlnghatred  and  mnlfce 
on  the  part  of  the  defendant.  Whart.  Crim. 
Ev.  5  780;  Sayres  v.  Com.,  88  Pa.  St.  2r»l; 
McCann  v.  People,  3  Parker,  Crlra.  B.  272. 
In  Its  instructions  the  court  limited  this  evi- 
dence as  follows.  "You  are  further  Instruct- 
ed that  If  you  find  from  the  evidence  the  de- 
fendant Ill-treated  or  abused  his  wife  on  oc- 
elisions  prior  to  the  act  alleged  against  him 
in  the  Information,  such  acts  are  relevant  to 
prove  motive  and  for  such  purposes  only." 

It  Is  also  contended  that  the  court  erred  In 
not  pcnnttting  further  evidence  to  be  given 
tending  to  show  that  the  deceased  was  In  the 
habit  of  becoming  Intoxicated.  The  court 
permitted  evidence  of  such  tntoxlcatlw  at 
the  times  of  the  alleged  assaults.  There  was 
some  evidence  Introduced  of  her  habits  of  in- 
toxication, but  the  court  annonnoed  tiiat  it 
would  not  continue  snch  evld^ice  unless  con> 
nected  with  the  assaults.  The  deceased,  on 
the  19th  of  November,  1891,  was  found  upon 
a  sofa  or  settee  In  a  room  In  ber  home,  dead. 
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with  her  head  fractured  on  tbe  right  side, 
her  face  beaten  and  bruised,  a  portion  of  her 
nose  torn  otS,  an  eye  injured,  her  light  arm 
tom,  her  limbs  black  and  blue,  her  hair  full 
of  weeds  and  dirt,  and  with  marks  of  a 
thumb  and  fiagers  on  her  throat. 

William  Hradricks  testified:  "Qnestlon. 
Was  yon  working  for  Htigh  O'Nell  In  Novem- 
ber last?  Answer.  Yea,  fit.  Q.  At  the  time 
this  tragedy  occurred?  A  Yes,  sir.  Q.  Yoa 
knew  his  wife,  Mary  O'Nell?  A.  Yes,  sir. 
<).  When  was  the  last  time  yoa  saw  Mrs. 
O'Nell  allTe?  A  Tbe  last  time  I  saw  Mrs. 
O'Nell  alive  she  was  dttlng  by  the  table, 
crying.  Q.  Where  was  that?  A.  At  Hugh 
O'Neil's  house.  Q.  When  was  this  that  yon 
saw  her  with  reference  to  the  time  the  body 
was  discovered?  A  The  day  before.  Q. 
Where  liad  you  been,  or  where  was  you 
when  you  saw  her?  A  When  I  saw  Mra 
O'Nell  at  the  table,  crying?  Q.  Yes,  sir.  A. 
When  I  took  In  the  milk  In  the  morning.  Q. 
When  was  that  with  reference  to  tbe  time 
of  breakfast,— before  or  after  breakfast?  A 
That  was  after  breakfast.  Q.  How  long 
after  breakfast?  A.  Ten  or  fifteen  minutes. 
Q.  Did  you  see  the  defendant  after  you  saw 
Mrs.  O'NeU  sitting  by  the  table,  crying?  A. 
I  didn't  see  him  untllbetween  ten  and  eleven 
o'clock.  Q.  Of  that  day?  A  Yes,  air.  Q. 
In  the  daytime?  A  Yea,  sbr.  Q.  Where  did 
you  see  him  then?  A  I  saw  him  out  at  the 
north  side  of  tbe  bouse.  Q.  Was  anybody 
with  him?  A.  Mrs.  O'Nell  was  on  the 
ground.  Q.  In  what  position  was  she  on  the 
ground?  A  Lying  on  the  ground.  I  could- 
n't tell  from  where  I  was  whether  she  was 
lying  on  her  back  or  on  her  side.  Q.  What, 
If  anything,  did  yon  see  him  do?  A  He  was 
pouring  water  on  her.  Q.  What  was  he 
pouring  water  out  of?  A.  A  wasb  basin,  I 
guess.  Q.  You. may  state  how  long  yon  saw 
him  In  that  position,  and  how  long  you  saw 
him  pouring  water  on  her.  A  He  was  not 
there  over  two  or  three  minutes^  Q.  What, 
If  anything,  did  you  see  him  do  after  he 
poured  the  water  on  Mrs.  O'Nell?  A  He 
took  her  by  the  arm  or  the  leg,  I  couldn't 
say  wbldi,  and  took  her  around  the  comer 
of  the  house.  Q.  How  did  he  take  her? 
A  By  the  arm  or  the  leg,  I  couldn't  say  ex- 
actly which,  from  where  1  was.  Q.  State 
how  he  took  her.  Did  he  lift  her  up  off  the 
ground?  Dragging  her  on  the  ground?  A 
Yes,  cdr.  Q.  How  fiir  did  you  see  him 
drag  her.  '  A  Just  around  the  corner  of  the 
house.  Z  couldn't  see  him  any  more.  Q. 
When  did  you  see  Mr.  O'Ndl  next?  A  I 
didn't  see  anything  more  of  Mr.  O'NeU  until 
tiiat  evening.  Q.  When  you  saw  him,  what 
was  he  doing?  Oo  <hi  and  state  the  drcum- 
Btances.  A  When  X  saw  him,  he  sent  one 
of  the  diUdren  out  to  tell  me  to  come  In; 
he  wanted  to  see  me.  I  went  In,  and  he 
sent  me  to  town.  Q.  What  time  in  the  even- 
ing was  that?  A  That  was  In  the  even- 
ing, about  5  o'clock.  I  guess;  pretty  nearly 
sundown.  Q.  What  did  be  send  yoa  to 
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town  for?  A.  A  pint  of  wfaliAcy  and  a  quar- 
ter's worth  of  baker's  bread.  Q.  Did  you  go 
to  town?  A  Yes,  sir.  Q.  What  time  did 
you  return?  A.  I  don't  Icuow.  I  guess  it 
must  have  been  nine  or  ten  o'clock.  Q. 
Well,  did  you  see  him  when  you  returned? 
A  Yes,  sir.  Q.  What  time  in  the  night?  A. 
It  must  have  been  between  ten  and  eleven. 
<j.  Where  did  yon  see  him  next  time?  A 
Up  stairs.  Q.  What,  if  anything,  did  h'e  say, 
and  what,  if  ai^rthlng,  did  be  do  at  that 
tltne?  A  Why,  I  was  going  up  stahv  to 
bed,  and  he  went  out  of  the  bedroom. 
When  he  went  In  he  came  and  asked  if  the 
bed  was  fixed.  We  told  him,  *Yes,'  and  he 
said  we  would  have  to  get  along  with  it  tbe 
best  we  could,  because  mamma  was  awful 
sick.  Q.  He  told  you  that  about  ten  or 
eleven  o'clock  in  the  evening,  Wednesday? 
A.  Yes,  sir.  Q.  Did  yon  see  him  the  next 
morning?  A  Yes,  sir.  Q.  What  time?  A. 
I  guesa  It  must  have  been  about  six  o'clock. 
Q.  Where  did  you  see  him  then?  A  Down 
stairs.  Q.  Did  you  see  him  again  after 
that  morning,— Thursday  morning?  A  No, 
sir;  I  didn't  see  him  again  until  I  saw  him 
in  town.  Q.  After  the  arrest?  A  Yes,  sir. 
Q.  Now,  when  did  you  next  see  Mrs.  O'Nell, 
and  under  what  drcnmstances?  A  The 
next  time  I  saw  Mrs.  O'Nell  she  was  In  tbe 
parlor  on  the  sofa.  Q.  How  did  you  hap- 
pen to  go  in  there,  and  who  was  wjth  you? 
A  Mr.  O'Neil's  father  was  with  me.  Q. 
What  time  was  tliat?  A  It  was  in  the  even- 
ing,—seven  or  eight.  Q.  Wdl,  state —  Did 
you  carry  a  light  and  go  Into  the  room?  A. 
Yes,  sir.  Q.  By  what  door  did  you  enter 
the  parlor?  A.  By  the  outside  door.  Q. 
When  you  went  In  there,  did  you  have  a 
light?  A.  Yes,  sir.  -  Q.  The  old  gentleman 
was  with  you?  A  Yes,  sir.  Q.  Where  did 
you  go.  and  what  did  you  do?  A  I  and 
John  Parrel  and  grandpa  [O'Neil's  father] 
took  a  light  from  tbe  kitchen,  went  out 
through  the  ball,  and  onto  the  porch.  I  and 
grandpa  went  in,  and  John  etood  at  tbe  door. 
He  told  me  to  come  on  with  the  light,  so  he 
could  see.  I  went  back  with  the  light,  and 
he  raised  up  the  quilt,  and  there  she  was 
laying  there  on  the  sofa.  Grandpa  cauglit 
hold  of  her  and  says:  "The  poor  thing  Is 
dead.  She  is  cold.'  He  then  put  the  quilt 
ba(^  over  her.  Q.  Then  threw  tbe  quilt 
back  over  ber?  A  Yes,  sir;  and  tb«i  we 
left." 

John  Farrel  testified:  "Question.  When 
did  you  commence  working  for  Hugh  O'Nell? 
Answer.  The  IZth  of  April.  1891.  Q.  Wns 
yon  wolfing  for  bim  at  the  time  this  tragedy 
occurred  at  his  house?  A  Tee,  sir.  Q.  When 
was  the  last  time  you  saw  Mrs.  O'N^?  A 
Friday  morning.  Q.  Friday  morning  of  what 
month  and  we^.  If  you  can  remember.  I 
mean  when  alive?  A  Wednesday  morning 
Q.  During  what  month?  A  November.  Q. 
Last  November?  A  Yes,  sir.  Q.  What  wedr 
was  it?  What  week  in  reference  to  the  week 
you  saw  ber  dead?  A  Tbe  same  week.  Q. 
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Where  was  she  when  you  saw  her  Wednes- 
day morning?  A.  She  was  getting  breakfast 
In  the  kitchen.  Q.  In  the  Idtchen  In  the 
house  where  they  Uved  in  Marion  county? 
A.  Yea,  air.  Q.  Wliat  time  in  the  morning 
was  it?  A.  Between  six  and  seven  o'clock, 
I  should  think.  Q.  IMd  you  eat  breakfast 
at  that  place  that  morning?  A.  Yes,  sir. 
Q.  State  whether  or  not  Mrs.  O'Neil  was  at 
breokfest.  A.  No,  sir,  she  was  not  Q.  Who 
was  at  breakfast  that  morning?  A.  Myself. 
Will  Hendricks,  and  Mr.  [Hngh]  O'NeU,  and 
old  Mr.  O'NeU.  Q.  That  is  the  &ther  of  the 
defendant?  A.  I  suppose  so.  Q.  Anybody 
else?  A.  Some  ot  his  children.  I  do  not  re- 
member whether  they  were  nil  there  or  not. 
Q.  Do  you  know  where  Mrs.  O'NeU  was 
during  tliat  breakfast  hour?  A-  I  think  she 
was  in  the  dining  room.  Q.  'SVluit  makes 
you  think  so?  A.  I  saw  her  go  in  Just  when 
we  came  in  to  breakfast  Q.  That  is,  as  you 
came  lu  to  breakfast  you  saw  her  go  Into 
the  dining  room?  A.  Yes,  sir.  Q.  Now,  did 
you  notice  the  defendant  Mr.  O'Nell,  eat 
during  the  breakfast  hour,  diuing  the  time 
you  ate  breakfast  there?  A.  He  ate  his 
breakfast  Q.  Did  you  see  Iilm  eat  his  break- 
fast?  A.  I  saw  him  tliere  eating  a  little. 
Q.  Do  you  know  how  much  he  ate?  A.  No. 
Q.  But  you  saw  him  eating?  A.  Yes,  air.  Q. 
How  long  did  you  eat  breakfast?  A.  Fifteen 
or  twenjy  minutes.  Q.  Where  did  you  go  to 
After  breakfast?  A.  I  went  to  the  bam. 
Q.  How  long  after  thot  did  you  return  to  the 
house?  A.  About  12  o'clock.  Q.  Did  you  see 
Mr&  O'NeU  at  that  time?  A.  No,  dr.  Q. 
Where  did  you  get  your  dinner  ttiat  day,— 
Wednesday?  A.  At  Mrs.  O'NeU'a  house.  Q. 
What  did  yon  do  after  dinner?  A.  I  shucked 
corn.  Q.  How  soon  did  you  lenre  the  bouse 
after  dinner?  A.  I  should  Judge  Iwtween 
one  and  two  o'clock.  Q.  State  whe^er  or 
not  you  saw  the  d^endant,  Hugh  O'NeU,  at 
that  dinner  hour.  A.  No,  sir;  I  didn't  Q. 
When  did  you  next  return  to  the  hotise?  A. 
About  7  or  8  o'clock.— about  7,  I  suppose. 
Q.  That  same  erentng?  A.  Yes,  sir.  Q.  I 
want  to  ask  you  who  got  dinner  ttiat  day,— 
Wednesday?  A.  I  think  Hendricks  did;  I 
am  not  certain.  Q.  Who  seemed  to  be  get- 
ting dinner  when  you  was  ttiere?  A.  Bill 
Hendricks  was  working  around  the  table. 
Q.  What  time  did  you  eat  supper  that  even- 
lug.— Wednesday  iright?  A.  About  8  or  9 
o'clock.  Q.  Who  got  supper  for  you?  A.  I 
did  myself.  Q.  Who  was  there  at  that  time? 
A.  Me  and  Mr.  O'NeU's  father  and  the  chU- 
dren.  Q.  Where  was  Mr.  Hendricks?  A.  He 
was  in  town.  Q.  Where  was  Mr.  O'Nell? 
A.  I  don't  know.  He  was  In  the  house,  I 
suppose.  Q.  Did  yon  see  him  that  evening? 
A.  Y'cs,  £dr;  I  saw  him  after  supper.  Q. 
How  long  after  supper?  A.  I  should  Judge 
about  half  an  hour.  Q.  Where  did  you  see 
him?  A.  He  cnme  out  Into  the  kitchen.  Q. 
What,  if  anything,  did  he  do?  A.  He  asked 
If  the  boy  bad  got  back  from  town  yet.  Q. 
Well,  did  you  see  him  any  more  that  nlfi^t? 


A,  Yes,  dr.  Q.  What  time?  A.  I  do  not  re- 
member; about  10  o'clock.  Q.  About  10 
o'clock?  A.  Yes,  sir.  Q.  What  transpired  at 
that  time,— 10  o'clock?  A.  He  came  out,  and 
saw  that  the  boy  had  got  l>ack  from  town, 
and  the  boy  gave  lUm  the  whisky  he  sent 
for.  Q.  The  boy  gave  him  the  whisky  that  he 
sent  for?  A.  Yes,  sir.  Q.  Did  the  boy  bring 
out  anything  else?  A.  Brought  out  some 
bread.  Q.  What  did  Mr.  O'NeU  say  or  do  at 
that  time?  A.  He  asked  what  t)ie  whisky 
come  at  Q.  What  response  did  the  boy 
make?  A.  He  said.  Tt  cost  a  doUor.*  Q. 
What  did  Mr.  O'NeU  say?  A.  He  said,  Tt 
comes  pretty  high.'  Q.  IMd  you  see  him 
again  that  evening?  A.  Yes,  dr.  Q.  What 
time?  A.  I  do  not  know  exactly  what  time 
it  was,— after  we  went  up  to  the  bedroom. 
Q.  Where  was  It  you  saw  him,  and  wliat  was 
he  doing?  A.  He  came  into  the  room  after- 
wards. Q.  What  time  did  you  say  that  was 
when  he  came  Into  the  bedroom?  A.  I  do 
not  linow.  I  think  It  was  pretty  near  10  or 
11  o'clock.  Q.  What  did  you  see  Mr.  O'NeU 
doing  at  that  time?  A.  I  didn't  see  him  do- 
ing anything.  Q.  That  was  M'edncsday 
night?  A.  Yes,  sir.  Q.  Where  was  it  you 
saw  him?  A.  He  came  into  our  room  after 
we  went  Into  the  room.  Q.  Came  into  the 
bedroom  after  you  had  gone  into  the  bed- 
room? A.  Yes,  sir.  Q.  What  if  anything, 
did  he  say?  A.  Asked  how  our  bod  was.  Q, 
What  did  you  say  to  him?  A  Told  him 
it  was  all  right  Q.  What  further  did  he 
say?  A.  He  said  we  would  have  to  get  along 
with  it,  for  mamma  was  terribly  sick.  Q. 
He  aiid  you  would  have  to  get  along  with  it, 
because  mamma  was  terribly  dck?  Do  you 
know  who  he  meant  by  'mamma?'  A.  I  sup- 
pose be  meant  Ms  wife.  Q.  He  generaUy 
caUed  her  'mamma?'  A.  He  generally  called 
her  'mamma;'  yes,  sir.  Q.  Now.  that  was 
Wednesday  night,  between  10  and  11  o'dodcT 
A.  Yes,  dr.  Q.  Who  awakened  yon  the  next 
nroming?  A.  Hugh  O'NeU  did.  He  gener- 
ally got  up  first  in  the  morning.  Q.  That 
would  be  Thursday  morning?  A.  Yes,  sir. 
Q.  Who,  If  anybody,  came  to  your  room 
and  awakened  you?  A.  Mr.  O'NclL  Q.  How 
soon  after  that  did  yon  see  him?  A.  When 
I  got  down  stairs.  Q.  How  long  was  that 
after  you  got  up?  A.  Bight  away  after  I 
got  up.  Q.  What,  If  anything,  was  he  d<dng 
at  that  time?  A.  I  do  not  know.  He  was 
In  the  kltchoi  when  I  came  down, stairs.  Q. 
Did  he  say  anything  to  you?  A.  Yes,  dr. 
Q.  What  did  he  say?  A.  Told  me  to  bltdi 
up  a  horse;  he  wanted  to  go  to  town  for 
the  doctor.  Q.  Was  that  aU  he  said  to  yon 
at  that  time?  A.  AVeU,  he  said  for  me  to 
get  breakfiast  for  the  children.  Q.  Told  you 
to  get  breakfast  for  the  chUdren?  A.  Yes, 
dr.  Q.  Did  he  say  anything  else?  A.  Yes, 
sir.  Q.  ^\'hat  was  It?  A.  He  told  me  that  he 
would  be  back  In  about  an  hour  and  a  half. 
Q.  ^Vhat  did  you  then  do?  A.  Got  breakfast 
for  ttie  chUdren.  Q.  WeU,  you  spoke  about 
him  asking  you  to  hitch  np  a  horse?  A.  Yes. 
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sir.  Q.  Did  yoa  do  tb&t  before  or  after 
IveakfBSt?  A.  Before  breakfast  Q.  Where 
did  you  tie  the  horse?  A.  At  the  gate,  south 
of  the  house.  I  suppose  it  Is  the  south  of  the 
house.  Q.  To  the  gate?  A.  Yes,  sir.  Q. 
How  far  was  that  gate  from  the  house?  A 
I  should  Judge  about  20  feet  Q.  Now,  you 
say  that  after  you  hitched  the  horse  up  and 
tied  it  there,  yoa  went  in  aad  got  breoltfast? 
A  Yes,  dr.  Q.  Did  you  Jiave  any  more  con- 
Tersatioa  with  Mr.  O'Neil  there  at  that  time 
ttian  you  have  related?  A  I  believe  not 
Q.  Did  yon  hear  Iiim  say  anytlilng  to  any- 
body else?  A.  Yes,  sir.  Q.  What  did  you 
hear  him  say?  A  He  told  the  little  girl  not 
to  go  into  the  room  where  her  mamma  was 
or  he  would  wiilp  her.  Q.  Told  the  little 
not  to  go  Into  -the  room  where  her 
mamma  was?  A.  Yes,  sir;  ttiat  she  was  ter- 
rible sick.  Q.  Wliat  did  he  do  after  saying 
that  to  this  UtUe  girl?  A  He  went  into  the 
dining  room,  and  shut  the  door.  Q.  When 
did  you  next  see  him?  A  Next  time  I  saw 
liim  was  in  Florence.  Q.  How  soon  after 
that  did  you  see  lilm  in  Florence,— after  he 
was  arrested?  A.  Yes,  sir." 

After  Hendricks,  Farrel,  and  the  father 
of  Hue^  O'Neil  found  the  dead  iKxIy  of  Mrs. 
O'N^  on  the  sofa  or  settee  in  the  parlor 
they  did  not  disturb  it.  but  sent  for  Dr.  O. 
B.  Whittecar,  the  coroner.  He  testified, 
among  other  things,  as  follows:  "Question. 
Where  do  you  live?  Answer.  At  Peabody. 
Q.  What  if  any,  official  position  did  you 
hold  last  November?  A  I  was  coroner  of 
Marion  county.  Q.  On  or  about  the  20th  of 
November  last  where  were  you?  A  I  was 
in  Peatrady.  Q.  Where  did  you  go?  A  I 
was  called  to  Florence  by  tdegram.  Q. 
From  Florence,  where  did  you  go?  A  I 
went  to  what  was  sold  to  be  the  reddence 
of  Hq^  O'NelL  Q.  Did  you  go  into  the 
house?  A  I  did.  Q.  Upon  your  going  Into 
the  house,  what  did  you  discover?  A  I  dis- 
covered the  l>ody  of  a  woman  upon  the  sofa 
or  tete-a-tete  in  the  room  in  the  house.  Q. 
Describe  to  the  Jury,  as  near  as  you  can, 
doctor,  the  position  in  which  yon  found  that 
body.  A  The  body  was  lying  upon  its  l>ack, 
rigid  in  death,— markedly  so;  laying,  as  I 
said,  on  this  idiort  sofa  or  tete-a-tete.  The 
body  was  covered  with  a  comfort,  entirely 
up.  The  woman  had  her  shoes  off,  dressed 
in  ordinary  dothing,  and  very  much  disar- 
ranged. Q.  Have  you  a  judgment  as  to 
whether  that  body  was  placed  on  that  lounge 
before  or  after  death?  A.  I  have.  Q.  What 
Is  your  Judgment?  A  I  think  it  was  placed 
there  after  death.  Q.  Did  you  make  any  ex- 
amination of  the  premises?  A  I  did.  Q. 
State  what  yon  found,  if  anything.  A.  Gen- 
erally speaking,  the  house  was  in  a  very 
much  disordered  condition.  Clothing,  bed- 
ding, and  household  utensils  scattered  pro- 
miscuously all  over  the  house.  On  wliat  I 
supposed  at  that  time  to  be  the  east  side 
of  the  house,  but  which  I  now  think  is  the 
north  side,  because  the  house  does  not  stand 


square  with  the  ctmipasa,  there  was  a  blood 
stain  on  the  outside  on  the  foundation  stone. 
Q.  There  were  marks  In  the  dust  and  dirt 
on  the  side  of  the  house.  Whereabouts  in  re- 
lation to  the  blood  spot?  A.  Immediately 
over  it  Q.  Go  on,  and  descrll>e  the  rize  of 
the  blood  spot  where  it  was  in  relation  to 
the  ground,  and  in  relation  to  these  prints 
that  you  saw  on  the  aide  of  the  house.  A 
The  blood  stain  on  the  foundation  stone  was 
Immediately  below  the  marks  on  the  side  of 
the  house.  The  size  of  that  blood  stain,  if  I 
rememt>er  con-ectly,  was  about  tiiree  inches 
long  by  an  inch  to  an  Inch  and  a  quarter 
wide.  It  was  of  a  dark  color,  apparently 
made  from  venous  blood.  Q.  What,  if  any- 
thing, else  did  you  discover  there  on  the 
front  porch  leading  up  to  tills  room?  A  I 
made  no  discovery.  The  discovery  was  point- 
ed out  to  me  as  made  by  others.  Q.  What 
was  that?  A  Members  of  my  Jury  pointed 
out  to  me  hair  resembling  In  color  the  hair 
on  the  head  of  the  deceased  lady.  Tills  hair 
was  found  In  the  eQ)linters  of  one  of  the 
steps  leading  up  to  the  porch,  in  the  ends  of 
the  boards  of  the  porch,  and  was  pointed  out 
to  me.  Q.  Did  you  make  a  comparison  be- 
tween the  hair  that  you  found  there  at  that 
time  and  the  hair  In  the  head  of  the  de> 
ceased?  A  I  did.  Q.  State  what,  if  any, 
similarity  there  was.  A  Tbej  were  iden- 
tical in  color,  length,  and  general  appearance. 
Q.  Do  you  know  the  condition  of  the  hair 
of  the  deceased  at  -the  time  you  was  there 
in  NovemlKi^  last?  A  I  know,  as  I  saw  It 
Q.  What  was  that  condition?  A.  The  hair 
was  very  much  disarranged  and  tangled  and 
full  of  dirt  and  straw,  several  pieces  of 
straw  and  other  grass  around  there,  several 
pieces  of  weeds,  cinders,  coal  cinders,  and  one 
or  two  sandburrs  were  in  the  lialr." 

After  O'Neil  left  his  hotne  on  Thursday 
morning,  November  19th,  he  went  to  Flor- 
ence, boarded  the  train,  and  was  arrested  at 
Cottonwood  Falls  on  Friday,  the  20th.  From 
this  and  other  testimony  in  the  record,  the 
claim  that  evidence  of  the  Intoxication  of 
the  deceased  would  liave  supported  the 
theory  of  her  suicide  is  not  traable.  Evi- 
dence of  suidde  was  wholly  wanting.  Coim- 
sel  for  defendant  seem  to  admit  this,  for  in 
their  brief  they  say,  spealdi^  of  the  defend- 
ant's inherited  appetite  for  Intoxicating  liq- 
uors, that  the  failure  of  the  court  to  instruct 
as  requested  upon  tills  matter  "vitally  affect- 
ed tbe  defendant  because  it  was  virtually 
the  only  plea  he  had.  It  was  practically  the 
only  shelter,  poor  as  it  was,  that  he  had  from 
the  cutting  blizzard  force  of  the  evidence." 
Of  course,  in  some  cases,  the  intoxication  of 
the  deceased  would  be  very  important  and 
it  would  be  fatal  error  to  reject  such  evi- 
dence. In  this  case  the  limit  fixed  by  the 
court  -in  the  introduction  of  such  evidenoe 
was  not  prejudlciaL 

It  is  further  contended  that  the  court  com- 
mitted error  in  not  permitting  defendant's 
counsel  In  their  argummt  to  read  to  the  jiuj 
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from  law  hooks  and  newspapers  upon  tbe 
question  of  insanity  and  flight  This  court 
has  already  held  that  sclentlflo  books  "can- 
not be  admitted  to  prore  the  declarations 
or  opinions  which  they  contain."  State  t. 
Baldwin,  30  Kan.  1,  12  Fac.  Bep.  31& 
Mliarton  says  ttiat  "In  en  argument  to  a 
court  such  works  may,  at  the  discretion  ot 
the  court,  be  read,  not  as  establishing  facts, 
(unless  such  books  are  regarded  as  matters 
of  notoriety,  as  are  ordinary  dictionaries,) 
but  as  exhibiting  distinct  processes  of  rea<- 
Honlng,  which  the  court,  from  Its  own  knowl- 
edge as  thus  refreshed.  Is  able  to  pursue. 
JBut.  If  read  to  establish  facts,  capable  of 
proof  by  witnesses,  such  books  cannot  bo 
received.  Medical  works,  consequmtly,  are 
inadmissible  for  the  purpose  of  proving  tha 
facta  they  contain."  Crlm.  Ev.  |  538.  In 
Irfgg  T.  Drake,  1  Ohio  St  287,  it  is  said: 
"It  Is  not  to  be  denied  but  that  a  p»tlnent 
quotation  or  extract  from  a  work  on  sdfflice 
or  art,  as  well  as  from  a  classical,  histor- 
ical, or  other  publication,  nmy,  by  way  of 
argument  or  illustration,  be  not  only  admis- 
sible (In  argument)  but  sometimes  highly 
proper;  and  It  would  seem  to  make  no  differ- 
ence whether  It  was  repeated  by  oonnsel 
from  recollection  or  read  from  a  book.  It 
would  be  an  abuse  of  this  privilege,  however, 
to  make  It  the  pretense  of  getting  improper 
matter  before  the  Jury  as  evidence  in  the 
cause."  A  part  of  the  excerpts  attempted  to 
be  read  conflicted  with  certain  instructions 
of  the  court  The  court  therefore,  under 
all  the  circumstances,  committed  no  error 
In  refu^g  to  permit  the  law  books  and 
newspapers  to  be  read  to  the  Jury.  The 
counsel  for  the  defendant  however.  In  4helr 
argumMita,  repeated  from  reocdlection  very 
much  of  the  language  contained  In  the  re- 
jected law  books  and  newspapers,  and  the 
only  complaint  really  Is  that  they  were  not 
)permltted  to  Impress  the  jury  more  forcibly 
with  the  authorities  from  whldi  th^  quoted. 

The  more  serious  questions  discussed  In 
the  briefs  and  in  the  oral  argument  con- 
cern the  Instructions  about  drunk«mess 
and  insanity.  Evidenoe  was  offered  upon  the 
part  of  the  defendant  showing  that  he  had 
Inherited  an  appetite  for  Intoxicating  liq- 
uors; that  he  Indulged  that  appetite  during 
life;  and  that  the  habit  for  drink  had  grown 
upon  him  so  that  he  had  the  reputation  of 
being  an  habitual  drunkard.  It  la  further  in- 
sisted the  evidence  tended  to  prove  that  at 
the  time  of  the  death  of  tiie  deceased  the  de- 
fendant was  Insane  from  alooh<rilam.  The  fol- 
lowing Instruction  was  requested  on  the  part 
of  tiie  defendant  and  refused  by  the  court: 
"If  you  believe  there  Is  a  disease  called  dip- 
somania, being  an  Inordinate,  uncontrollable 
appetite  for  intoxicating  drink,  and  if  you 
further  believe  from  the  evidence  that  llie 
defendant  by  tong-cwtlnued  and  exceisive 
indulgence  In  alcoh<^  liquors  brought  upon 
himself  such  disease,  and  that  the  same  had 
m  impaii'ed  his  mental  faculties  and  his 


power  over  his  will  as  to  render  him  subject 
to  furious  and  uncontrollable  Impulses  to  as- 
sault and  slay  his  wife,  but  be  did  not  at  the 
time  understand  the  nature  and  consequence 
of  such  act  and  that  it  was  wrong,  he  is 
not  guilty  of  any  of  the  offenses  charged  or 
Included  In  the  Informaticm."  The  court, 
however,  instructed  the  Juiy,  among  other 
things,  as  followa:  "Voluntary  Intoxication 
Is  no  defense  to  murder  In  the  first  degree 
unless  such  Intoxlcaticm  should  be  so  ex- 
treme as  to  rob  the  mind  of  the  power  of 
premeditation  and  deliberation.  Hence,  In 
tills  case,  If  you  find  that  the  defendant  com- 
mitted  the  act  of  killing  as  charged  In  the 
Information,  and  that  at  the  time  he  did 
so  he  was  In  a  state  of  Intoxication  caused 
by  his  voluntary  action,  he  la  guilty  of  mnr^ 
der  in  tiie  first  degree,  unless  you  further 
find  that  such  Intoxication  was  so  extreme 
as  to  prevent  his  mind  from  the  exercise  of 
deliberation  or  prMnedltation;  in  which 
latter  case  he  would  be  guilty  of  murder  In 
the  second  degree,  or  manslaughter  In  some 
of  the  degrees  as  you  are  herein  instructed." 
"I  instruct  you  that  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  did  the  kllliug  of  Mary  O'Neil,  as 
charged  In  the  information,  but  at  the  time 
he  was  so  drunk  as  to  be  Inculpable  of  en- 
tertaining deliberation  and  premeditation, 
also  was  incapable  of  ent^lainlng  the  ele- 
ments of  purpose  and  malice,  and  that  the 
defendant  had  no  previous  knowledge  that 
when  Intoxicated  tiiat  he  was  liable  to  cpm- 
mlt  acts  of  violence  upon  his  wife  or  others 
as  a  consequence  of  such  drinking,  you  can- 
not find  the  defendant  guUty  of  murder  In 
either  of  the  first  or  second  degrees."  "I  In- 
struct you  that  where  a  person  is  shown  to 
have  been  In  the  habit  of  becondng  Intoxi- 
cated, and  it  Is  further  shown  that  when  In- 
toxicated he  is  apt  to  commit  acts  of  vio- 
lence upon  his  fellows,  and  endanger  their 
Uvea  or  safety,  and  such  person  la  ahown 
to  have  knowledge  of  such  fact  and,  baring 
such  knowledge,  voluntarily  becomes  Intoxi- 
cated, then,  and  in  such  a  case,  such  person 
would  be  as  fully  and  entirely  respouslblo 
for  acts  of  a  criminal  nature  committed  by 
him  while  In  such  state  of  Intoxication  aa 
though  the  act  had  been  committed  by  lilm 
while  not  intoxicated.  Hence,  If  you  believe 
that  the  defendant  in  this  case  was  In  the 
habit  of  becoming  Intoxicated,  nud  that 
while  In  such  state  of  Intoxlciiiou,  and  by 
reason  thereof,  was  apt  to  and  did  assault 
and  beat  Mary  O'Neil,  his  wife.  In  a  manner 
dtiDgerous  to  her  life  and  safety;  and  if  you 
further  find  that  the  defendant  knew  that  he 
was  apt  to  assault' and  beat  hia  wife  while 
so  intoxicated,  but,  notwUlistttiidliitf  such 
knowledge,  voluntarily  became  intoxioated, 
and,  while  so  Intoxicated,  assaulted  his  vrlfe, 
and  killed  her  as  charged  Ik  ihe  InfonbAtinn, 
—then  I  inactuot  you  th.it  the  defendant  it 
guilty  In  the  same  degree  as  he  would  be  had 
be  committed  the  act  while  not  Intoxicated." 
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nils  ooort  luB  already  dedared,  In  accord- 
ance with  the  Tiewa  adopted  generally  bj  oth- 
er oonrts,  "that  If  a  man  kfUs  another  while 
In  a  fit  of  Totontary  Intozloatlon,  It  la  mni^ 
diff,  and  he  moat  satter  the  penalty."  State 
T.  Tarborongh,  39  Kan.  6S1.  IB  Fao.  Bep. 
474;  LawflKm,  Xnaan.  Def.  Grime,  B32-69(^ 
and  oasea  dted.  Of  course,  dmnkennesB 
may  be  cpnaldered,  aa  the  Instructions  de- 
clare In  this  caae,  In  detomlnbig  whether 
there  was  that  deliberation,  premeditation, 
and  Intent  to  kiU  necessary  to  constltate  Uie 
ofEenae  diarged.  Gfane  t.  State,  43  Ohio 
St  334, 1  N.  E.  Rep.  22.  Bldiop,  In  hla  work 
<m  Criminal  I^w.  which  Is  qaoted  approTlng- 
ly  In  the  brief  for  the  defendant,  says: 
"When  a  man  rohmtarUy  becomes  drunk 
there  is  Oie  wnmsful  latent;  and  it,  while 
too  far  gone  to  hare  ai^  further  Intent,  he 
does  a  wronsful  act,  the  Intoit  to  dilnk 
coalesces  with  the  act  done  while  drunk, 
and  for  this  oomtdnatlon  of  act  and  Intent 
he  is  llaUe  criminally.  It  Is,  therefore,  a  le- 
gal doctrine,  appUcaMe  In  ordinary  cases, 
that  voluntary  intoidoation  furnishes  no  ex- 
case  for  Clime  committed  under  its  infln- 
ence.  It  is  so  even  when  the  taitoxlcatlm  is 
so  extreme  as  to  make  the  petaon  micon- 
sdous  of  what  he  Is  d<dng,  or  to  create  a 
temporary  Insanity."  Section  400,  (rcdume 
1,  7th  Ed..)  p.  25S.  In  aectlon  406  he  says: 
"Again,  the  law  holds  men  responslUe  for 
the  immediate  consequences  of  th^  acts, 
but  not  ordinarily  for  those  more  remote. 
H,  therefore,  one  drinks  ao  deeply,  or  Is  so 
affected  the  Uquor,  that  for  the  occasion 
he  Is  obUrlons  or  Insuie,  he  Is  stiU  punisha- 
ble for  what  of  evil  he  does  under  the  In- 
fluMioe  of  the  voluntary  drunkenness.  But, 
if-  the  habit  of  drtnklne  has  created  a  fixed 
frenzy  or  Insanity,  whether  permanent  or  In- 
termittent,—as,  fw  Instance,  dellrum  tre- 
mens—It  la  the  same  as  if  produced  by  any 
other  cause  excusing  the  act;  for  whenever 
a  nian  loses  his  understanding,  as  a  settled 
c<mditlon,  he  Is  entitled  to  lee^  protectltm, 
equally  whether  the  loss  Is  occasioned  by  hla 
own  misconduct  or  by  the  dispensation  of 
Providence."  Id.  If  drunkenness  produces 
Inmnlty  through  ddlrlum  tremens  or  mania  a 
potu,  or  other  disease,  and  a  defendant  at 
the  time  of  the  homldiie  has  no  sufficient  ca- 
pacity or  reason  to  enable  blm  to  determine 
between  right  and  wrong  as  to  the  particular 
act  he  was  doing,  or  has  no  power  to  know 
that  the  act  was  wrong  and  criminal,  he 
would  not  be  resp(msible.  O'Gnidy  v.  State, 
(Neb.)  54  N.  W,  Rep.  556.  In  cases  of  delir- 
Inm  tremens  or  mania  a  potu,  the  insanity 
eicnses  the  act,  the  frenzy  beiug,  not  the 
Immediate  effect  of  Indulgence  in  strong 
drink,  but  a  remote  consequence  superin- 
duced by  antecedent  dnmltenness.  State  v. 
mion,  32  Kan.  205,  4  Fac.  Bcp.  159;  State 
V.  Mowry,  37  Kan.  309.  15  Pac  Rep.  282; 
also  the  various  decisions  dted  in  Lawson, 
Insau.  Def.  Crime,  pp.  532-680;  O'Grady 
T.  Stat^  stvrai  Cllne  v.  State,  supra. 


But  It  is  argued,  on  account  of  the  instruo 
tions  given  and  r^Fused,  that  the  Jury  wen 
misled  In  not  being  permitted  to  ezccua 
the  defmdant  if  aloohoUsm  or  other  disease 
tod  created  Insanity.  We  think  otbw  Id- 
structions  of  the  court  sufficiently  covered 
all  forms  of  insanity,  because  tn  such  instnus 
thms  the  Jniy  were  informed  that,  "whoi  in- 
sanity is  set  up  as  a  defense  to  crime  com* 
mltted,tfae  rule  that  tiie  jvry  must  ever  keep 
before  their  eyea  and  minds  In  determining 
ttie  r«(p(»isibUl^  of  defendant  Is  this:  *Was 
the  accused,  at  the  time  <a  AiAng  the  act 
complained  of,  conadons  of  the  nature  ct  his 
act,  or  did  he  know  tiiat  It  was  wrong  to  do 
Itr  •  •  •  Testlmcs^  has  been  Introduced 
In  this  case  coverii^  several  years  of  the  de- 
fendant's life  prior  to  the  commissl(m  of  the 
acts  allied  agajnst  him.  The  object  was  to 
show  the  deffflidanrs  craduct  and  habits  of 
llffe  TbiB  is  all  proper  testimony,  and  you 
should  couEdder  it  for  what  you  may  think 
it  is  worth  as  bearing  upon  the  question  ct 
the  defendant's  sanity  or  Insanity  at  the  time 
he  committed  the  act  charged  a^inst  him. 
If  you  find  that  he  did  commit  such  an  act, 
remembering  that  It  Is  the  condition  la  the 
defendant's  mind  at  the  time  he  committed 
Che  fotal  assault  upon  whldi  you  are  to  Judge 
him,  and  that  all  or  any  of  this  testimony  is 
only  competent  as  it  may  throw  light  upon 
his  actual  cimditlon  at  the  time  of  his  com- 
mission of  the  act  dmrgcd  against  him. 
•  •  •  If  you  bdieve  that  the  defendant 
was  laboring  under  such  a  d^ective  reason 
from  disease  of  tiie  mind  as  not  to  know  the 
nattue  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  It,  that  he  did  not  know 
that  what  he  was  doing  was  wrong,  then  the 
law  does  not  bold  him  responsible  for  his 
acts.  *  *  *  When  habitual  unsoundness  of 
mind  is  once  shown  to  exist  either  wholly  or 
partially.  It  Is  presumed  to  continue  to  exist 
until  the  presumpticm  Is  rebutted  by  the 
state.  ♦  •  •  When  a  person  at  the  time 
of  the  alleged  crime  has  sufficient  mental 
capacity  to  understand  the  nature  and  quali- 
ty of  the  particular  act  or  acts  constituting, 
the  crime,  and  the  mental  capacity  to  know 
whether  they  are  right  or  wrong,  be  Is  re- 
sponsible. If  he  commits  such  act  or  acta, 
whatever  may  be  his  capadty  In  other  par-, 
ticulars;  but  if  he  does  not  possess  this  de-^ 
gree  of  capacity,  then  he  is  not  so  re8pondbl& 
In  other  words,  if  he  has  mental  capacity 
suffident  to  distinguish  between  right  and 
wrong  with  respect  to  the  particular  act  or 
acts  constituting  the  alleged  crime,  he  should 
be  held  responsible  for  the  commission  of 
such  act  or  acts,  although  he  might  be  Insane, 
or  imbecile  with  respect  to  otj^er  matters: 
Now,  there  are  many  sorts  of  -Stseases  of  the, 
mind  that  ore  commented  upon  and  dis- 
cussed by  physiciaus  and  paydiologists  in 
these  days,  and  that  are  presented  in  court 
for  the  consideration  of  a  Jury,  and  upon 
which  the  Jury  Is  asked  to  find  that  the  mind- 
of  the  accused  was,  at  the  time  In  question. 
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BO  oi/erthrown  as  to  make  him  wholly  irre- 
sponsible, and  therefore  that  he  Bbould  be  ao- 
quitted  for  his  otherwise  unlawful  acts.  Now, 
however  varied  these  diseases  may  be,  I  my 
to  you  they  all  come  under  the  sreat  head  or 
generic  head  of  Insanity,  and  In  the  main  test 
Is  the  rule  I  have  just  gireu  you;  all  else  Is 
argument  or  minor  rule  under  this  head,  and 
which  must  rerolre  itself  back  to  it"  There- 
fore, in  accordance  with  the  prior  decisl(His 
of  this  court,  the  jury  were  pn^erly  instruct- 
ed upon  the  evidence  ccmc^^mlng  the  defend- 
ant's insanity,  whether  caused  from  alcohol- 
ism, through  delirium  tremens,  or  mania  a 
X>otu,  or  from  any  other  disease. 

This  court  has  gone  further  than  some 
other  courts  in  holding  "that  the  defendant 
on  a  pica  of  insanity  is  not  required  to  estab- 
lish his  insflnlty  by  a  preponderance  of  the 
evidence,  but.  If,  upon  the' whole  of  the  evi- 
dence Introduced  upon  the  trial,  together 
with  all  the  legal  presumptions  applicable  to 
the  case,  under  the  evidence  there  is  a 
reasonable  doubt  whether  he  Is  sane  or  in- 
sane, he  must  be  acquitted.  To  doubt  his  In- 
sanity Is  to  doubt  his  guilt,  and  to  doubt-  bis 
guilt  (if  the  doubt  be  a  reasonable  one)  is  to 
acquiL  The  doubt  of  guilt  cannot  be  of  less 
degree  than  the  doubt  of  sanity;  and,  if  the 
doubt  of  sanity  be  a  reasonable  doubt,  the 
doubt  of  guilt  must  also  and  n'~'  '^sarily  be  a 
reasonable  doubt"  State  v.  dawford,  11 
Kan.  32.  The  rule  laid  down  by  this  court 
concerning  the  responsibility  of  a  "person 
who,  at  the  time  of  the  commission  of  the 
alleged  crime,  has  sufficient  mental  capacity 
to  understand  the  nature  and  qoality  of  the 
particular  act  or  acts  constituting  the  crime, 
and  the  mentil  capacity  to  know  whether 
th^  are  right  or  wrong,"  Is  forcibly  dial- 
lengcd  by  the  counsel  for  the  d^radant. 
llie  theory  of  IrrespcmslbiUty  from  an  Irre- 
iMsUble  or  unomtrollable  impulse  Is  ably 
presented.  The  following  anthorittea  are 
cited  agfUnst  the  law  declared  In  the  former 
dedslons  of  tUs  conrt:  State  r.  Wte,  ^  N. 
H.  300;  ParsottB  y.  State.  81  Ala.  677, 2  South. 
Rep.  854.  We  have  also  been  referred  to  a 
lengthy  article  "on  the  legal  aspect  of  Insan- 
ity," pubUshed  to  1 N.  W.  Law  Rev.  1.  which 
states,  among  other  things,  that  "it  would 
be  difflcnlt  to  crowd  Into  the  same  compass 
more  emmeoas  Ideas  than  are  found  In  the 
charge  of  the  court  to  the  Gultean  Case,  10 
Fed.  Rep.  161."  We  have  examined  these 
anttiorltles,  and  also  read  many  dmllar  or- 
tides  to  the  magazines  upon  legal  or  forenala 
medicinet  which  support,  and  even,  go  further 
than,  the  views  expressed  to  the  Law  Re- 
view. Smne  of  the  articles  In  the  medico- 
legal Jouroals  assert  that  all  crime  results 
from  heredity,  and  therefore  ttmt  all  persons 
committing  alleged  offenses  should  be  consid- 
ered irreiQKmsible,  and  tie  suDjected  to  treat- 
ment for  disease  only;  not  for  crime.  The 
decisions  cited  above  are  sporadic  cases,  and 
against  the  overpowering  weight  of  author- 
ity. Law8<«i,  Insan.  Def.  Grime,  200-321. 


Mr.  Justice  Valentine,  to  State  V.  Nixon,  32 
Kan.  205,  4  Pac.  Rep.  150,  expressed  himself 
as  follows:  "It  Is  possible  that  an  Insane, 
uncontrollable  Imptdse  is  sometimes  sufll- 
dent  to  destroy  criminal  responsibility,  but 
this  Is  probably  so  only  where  it  destroys  the 
power  of  the  accused  to  comprehend  ration- 
ally the  nature,  character,  and  consequences 
of  the  particular  act  or  acts  charged  against 
him,  and  not  where  the  accused  still  has  the 
power  of  knowing  the  character  of  the 
particular  act  or  acts,  and  that  they  are 
wrong.  Indeed,  It  would  seem  dangerous 
to  society  to  say  that  a  man  who  knows 
what  is  right  and  wrong  may  nevertheless, 
for  any  reason,  do  what  he  knows  to  be 
wrong  without  any  legal  responsibility  there- 
for. The  law  will  hardly  recognize  the  the- 
ory that  any  uncontrollable  Impulse  may  so 
tcbe  possession  of  a  man's  faculties  and  pow- 
ers  as  to  compel  blm  to  do  what  he  knows 
to  be  wrong,  and  a  crime,  and  thereby  re- 
lieve him  from  all  criminal  responsibility. 
Whenever  a  man  understands  the  nature  and 
character  of  an  act  and  knows  that  It ,  Is 
wrong,  it  would  seem  that  bo  ought  to  be 
held  legally  responsible  for  the  commission 
of  It,  If  in  fact  he  docs  commit  it.  But  upon 
this  question  of  Insane,  uncontrollable  im- 
I-ulse,  wc  do  not  wish  to  express  any.  very 
definite  opinions,  as  we  do  not  think  the 
qucstioii  is  presented  to  us  in  this  case."  In 
State  V.  Mowry,  37  Kan.  309,  15  Pac.  Rep. 
282,  this  court  adopted  the  views  thus  ex- 
pressed upon  uncontrolljible  Impulse.  See 
State  V.  Miller,  (Mo.  Sup.  1892,)  20  S. 
W.  Rep.  243,  where  the  defendant  was 
charged  with  rape,  and  claimed  he  was 
IiTesponsible  for  the  crime  because  commit- 
ted under  uncontrollable  Impulse.  27  Amei*. 
Law  Rev.  pp.  299, 300.  We  are  not  willing 
to  change  the  ruling  of  this  coiurt  In  favor  of 
irresponsibility  on  accoimt  of  uncontrollable 
impulse  where  the  perpetrator  is  fully  con- 
sdous  that  the  act  he  Is  dotog  Is  wrong  and 
criminal.  If  the  law  as  declared  by  this 
court  does  not  offer  sufflclcmt  safi^nards  and 
protection  for  "that  most  nufortunate  doss, 
who  cannot  speak  for  theinsdves,"  an  act  of 
the  legislature  may  establish  a  different  nde. 
Until  the  legislature  totcrf«%s,  we  prefer  to 
follow  the  great  weight  of  authority  upon 
tills  mutter.  We  are  not  inclined  to  adopt 
the  theories  of  psychological  enthusiasts 
to  overthrow  the  long-established  crim- 
inal practice  to  this  class  of  cases,  which 
is  based  on  human  experience  from  earliest 
times.  The  legislature  mlgbt,  however,  very 
appropriate^  pass  an  act  permitting  the 
state  or  the  accused  to  have  the  question  of 
Insanity  tried  before  the  main  trial  upon  the 
InformaUon  or  indictment  in  such  a  case  a 
jury  of  physldona  might  be  required  to  be 
summoned  to  dctermtoe  the  sanity  or  Insan- 
ity. At  present  the  question  of  insanity  to 
a  criminal  case,  where  It  Is  claimed  that  the 
accused  was  Insane  at  the  time  of  the  com- 
mission of  the  alleged  offense,  la  tried  along 
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with  all  the  otber  questloiis.  State  v.  Qonld, 
40  KuL  258.  19  Faa  Rep.  78% 

Serenil  other  alleged  errors  are  referred  to 
and  dlscnssed  In  the  briefe.  All  of  these 
have  be«i  examined*  hut  we  find  no  pr^odt 
dal  error  therein.  The  judgment  of  the  dls- 
triet  court  will  be  affirmed.  All  the  justices 
ocncurrlng. 


(Si  Kan.  W> 

BLAND  T.  JACKSON,  Gonndlman,  et  at, 
(Supreme  Court  of  Kansas.  June  10,  1888.) 
ELECTio:r  or  Citt  OrrioKKS  —  Contest  BsrOBB 

CiTT  CODSCIL — APPKAL  FHOM. 

L  The  maj'or  and  council  of  a  city  of  the 
first  class  may,  by  ordioaoce,  provide  for  eon- 
testing  the  election  of  any  person  to  any  dl? 
office,  but  the  rules  or  by-laws  adopted  must  not 
conflict  with  the  laws  of  the  state. 

2.  A  city  cotmcil,  when  organized  for  the 
trial  of  a  contested  election  over  a  city  office, 
is  a  tribunal  exercising  judicial  functions,  and 
a  petition  In  error  will  He  from  its  dedslona  to 
the  difitrict  court 

3.  It  ig  the  duty  of  a  city  conncil  organized 
for  the  trial  of  a  contested  Section  case  to  set- 
tle and  sign  a  correct  bill  of  exccpltons,  so  that 
Its  jadgment  may  be  reviewed;  but  its  decision 
astothetrnthfulness  of  a  bill,  like  that  of  a  trial . 
jndge.  Is  conelarive  and  finaL  Of  course,  In 
settling  a  hill  of  exceptions  the  trial  judge  or 
tribunal  hearing  the  case  should  act  fairly  and 
impartially,  and  state  fully  the  trntb  in  the  bill 
signed. 

(Syllabus      the  Court.) 

Or^bial  application  by  W.  T.  Bland  for 
mandamus  to  Charloa  W.  Jackson,  council- 
man, and  president  of  the  coimcU  of  the  city 
of  Atchison,  and  others.  On  motion  to 
quash  alternative  writ.    Motion  denied. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

An  election  was  held  In  the  city  of  Atchi- 
son for  -  city  officers  on  Tuesday,  the  4th 
day  of  April,  189a  W.  T.  Bland  and  Mar- 
aball  J.  Cloyes  were  the  candidates  for  the 
office  of  mayor.  On  Friday,  the  7th  day 
of  April,  1893,  the  mayor  and  councllmen  of 
the  dty,  sitting  as  a  board  of  canvassers  to 
canvass  the  returns  of  the  election,  declared 
W.  T.  Bland  had  been  elected  mayor,  and 
directed  that  the  certificate  of  election  to 
such  office  be  given  to  him.  On  the  8th  of 
April,  1803,  he  took  the  oath  of  office,  and 
attempted  to  assume  the  duties  thereof.  On 
Saturday,  April  0,  1893.  Marshall  J.  Cloyes, 
chilmlng  that  he  was  elected  mayor,  and  de- 
aling to  contest  the  election  of  W.  T.  Bland, 
ffied  a  statement  in  writing  with  the  city 
council,  alleging  his  grounds  of  contest  The 
council  fixed  the  17th  of  April,  1893,  at  7:30 
P.  M.,  aa  the  time  and  place  for  hearing  such 
contest  At  such  hearing  the  council,  by 
resolution,  proceeded  to  recount  the  ballots 
cast  in  the  city  of  Atchison  for  the  office  of 
mayor  on  April  4,  1893,  against  the  objec- 
tion of  W.  T.  Bland,  and  after  such  recount 
announced  that  Marshall  J.  Cloyes  had  re- 
ceived 1,099  votes  for  mayor;  that  W.  T. 
Bland  had  received  1,098  votes  only,  and 
therenpcm  declared  that  Marshall  J.  Cloyes, 


the  coutestor.  had  dnly  been  elected  to  the 
office.  To  the  declaration  of  the  reBolt  of 
the  dectlon.  and  to  an  of  the  proceedings  of 
the  cotmcil.  W.  T.  Bland  excepted.  At  the 
condnsion  of  the  hearing  of  the  contest, 
about  8  o'clock  A  H.  of  April  18.  1883.  W. 
T.  Bland  reqifested  the  <Aty  councU  to  ad- 
Jonm  to  6  P.  M.  of  that  day,  or  to  some 
other  roascmable  time,  fai  which  to  reduce 
to  writing  his  exceptions,  and  preset  the 
same  to  the  council,  sitting  as  a  contest 
court  or  tribunal,  tor  oamination  and  al- 
lowance. That  application  was  refused,  up* 
on  Uie  ground  that  the  conncU  had  no  au- 
thority to.  allow  or  ^gn  bills  of  exceptions. 
On  April  19,  1898,  W.  T.  Bland  filed  and  pre- 
sented his  motion  for  a  new  trial  before  the 
city  cotmcil,  which  motion  was  overruled, 
and  thereupon  he  presented  hia  bill  of  ex- 
ceptions In  writing  to  the  council,  and  asked 
that  the  same  be  examined  and  allowed  as 
a  true  bill.  This  application  was  overruled, 
npon  the  ground  that  the  action  of  the  coun- 
cil was  final  and  conclusive,  and  that  no  pro- 
vision had  been  made  by  ordinance  or  stat- 
ute for  appeal  or  review.  On  April  21,  1893, 
W.  T.  Bland  filed  in  this  court  his  motion 
or  application  for  writ  of  peremptory  man- 
damus requiring  the  dty  councU  and  the 
members  thereof  to  allow  and  sign  a  true 
bill  of  exoeptions.  An  alternative  writ  was 
issued  by  one  of  the  justices  of  this  court 
on  the  same  day.  Two  of  the  members  of 
the  council,  James  W.  Waggener  and  P.  S. 
AUtchell,  on  May  2,  1893,  filed  answers  ad- 
mitting the  allegations  of  the  altematlre 
writ  of  mandamus,  and  expressed  their  wil- 
lingness to  allow  and  sign  the  bill.  The  oth- 
er members  of  the  cotmcil,  Including  the 
president  thereof,  and  the  dty  clerk  of  the 
city,  filed  their  motion  to  qtmsh  the  alterna- 
tive writ  upon  the  ground  that  the  written 
application  and  the  alternative  writ  did  not 
state  facts  suffldent  to  constitute  any  cause 
of  action  agrdnat  the  defendants,  or  either  of 
them,  or  show  any  cause  for  the  Issuance  of 
either  an  alternative  or  peremptory  writ. 
Hearing  was  had  upon  this  motion  at  the 
May  term,  1893,  at  this  court. 

B.  F.  Hudson  and  IL  G.  Solomon,  for  plain- 
tiff.  J.  F.  Tufts,  for  defendants. 

HORTON.  C.  J.,  (after  stating  the  facts.) 
The  only  question  In  thl'i  case  for  our  deter- 
mination is  wlxother  there  is  any  power  In 
the  courts  to  revise  the  action  of  the  mayor 
and  council  of  a  dty  of  tlie  first  dnss  sitting 
as  a  tribunal  to  try  a  contested  election  over 
a  city  office.  If  a  petition  In  error  will  lie 
from  the  decision  of  such  a  tribunal,  then  It 
was  the  duty  of  the  defendants  to  allow  and 
sign  a  correct  bill  of  exceptions.  Section  540 
of  the  Civil  Code  rends:  "A  judgment  ren- 
dered or  final  order  made  by  a  justice  of  the 
peace,  or  any  other  trlbuiial,  board,  or  offlcn* 
exercising  judtdal  ftmctions,  and  Inferior  in 
jurisdiction  to  the  district  court,  may  be  re* 
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versed,  vacated,  or  modified  by  the  district 
court"  A  dty  cormcU.  when  alttliig  to  hear 
and  determine  a  contested  Section  case,  la  a 
tribunal  exercising  Judicial  funcUoDB.  Ita 
acta  then  are  not  ministerial,  as  when  sitting 
to  canvass  the  returns  of  an  election.  State 
T.  Sheldon,  2  Kan.  322;  Anthony  v.  Hnldei^ 
man.  7  Kan.  50;  Buckland  t.  Goit,  23  Kan. 
327.  The  contention,  howerrer.  Is  that  under 
the  powers  of  the  mayor  and  council  of  cities 
of  the  first  class,  granted  by  the  legislature, 
an  ordinance  may  be  enacted  making  the  de- 
dalon  of  a  dty  council  In  a  contested  elec- 
tion case  final,  and  that,  as  an  ordinance  of 
the  dty  of  Atchison  provides  the  determina- 
tion of  the  city  council  In  such  m  contest 
"shall  be  final  and  conclusive,"  there  can  be 
no  appeal  or  review.  We  are  referred  to 
the  following  provisions  of  the  statute  con* 
cemlog  contest  election  cases  In  cities:  Par^ 
agraph  555,  Gen.  St  18S9.  reads:  "The  may- 
or and  council  shall  have  power  to  provide 
for  the  election  of  dty  officers,  and  prescribe 
the  manner  of  conducting  the  same,  and  the 
returns  thereof,  and  for  deciding  contested 
Sections,  In  any  manner  not  In  conflict  with 
the  laws  of  the  state."  Paragraph  637,  Id., 
reads:  "The  mayor  and  council  may  by  ordi- 
nance provide  for  contesting  the  election  of 
any  person  to  any  dty  office."  Scss.  Laws 
16S1,  c  37.  I  11,  subd.  35;  Id.  |  83.  It  Is  a 
cardinal  rule  of  construction  that  all  statutes 
In  pail  materia  are  to  be  read  and  construed 
together,  as  if  Uiey  formed  parts  of  the  same 
statute,  and  were  enacted  at  the  same  time. 
Wren  t.  Nemaha  Co.,  24  Kajo.  305.  Courts, 
aa  a  rul^  construe  statutes  so  as  to  give  er- 
ety  portion  thereof  some  force  and  effect, 
some  application  and  some  operation.  Points 
T.  Jacobla,  12  Kan.  60;  Republican  River 
Bridge  Co.  t.  Kansas  Fac.  Ry.  Co.,  Id.  409. 
We  must  Iherefore  harmonize,  if  possible, 
the  provlstons  of  the  statute  dtcd.  We  think 
th^  were  not  Intended  to  ctntfllct.  or  to  liare 
one  section  repeal  the  other.  With  tUa  con- 
stmction,  there  was  no  Intention  upon  the 
part  of  the  legislature  In  granting  authority 
to  tb»  mayor  and  coundl  to  proride  by  ordi- 
nance for  contesting  the  decHon  of  any  per- 
son to  any  city  office  to  prescribe  any  rules 
or  by-laws  "in  conflict  wlUi  the  laws  of  the 
state."  Under  the  law  of  the  state,  any 
Judgment  or  final  order  made  by  any  tribu- 
nal, board,  or  officer  exercising  Jndldal 
functions,  and  inferior  In  Jurisdiction  to  the 
district  court,  may  be  reversed,  vacated,  or 
modified  by  that  court  That  law  was  In 
force  when  the  ordinances  of  the  dty  of 
Atchison  were  adopted,  and  we  must  assume 
Uiat  the  ordinance  for  deddlng  contest  cases 
was  passed  with  full  knowledge  of  the  laws 
ot  the  state.  The  decision  referred  to  in  the 
ordinance  of  the  dty  council  is  only  final  and 
oonduslre  when  rendered  in  accordance 
with  "the  existing  laws."  It  Is  subject  to  be 
reversed,  vacated,  or  modified  by  the  district 
court  Again,  appeals  are  generally  favored, 
nibanala  for  contest  election  cases  are  pro- 


vided for  all  elected  officers.  Their  decisions 
are  reviewable  except  In  the  contests  in  the 
legislature  over  the  members  thereof.  The 
action  of  the  tribunal  deddlng  contest  dec- 
tions  for  county  officers  may,  by  the  statute, 
be  revised.  State  v.  Sheldon,  supra.  The  tri- 
bunal  deddlng  contest  elections  for  township 
ofilcers  is  subject  to  supervisory  controL 
Buckland  v.  Goit  supra.  We  perceive  no 
good  reason,  if  the  action  of  those  tribunals 
may  be  reviewed,  why  the  decision  of  a  dty 
council  over  the  office  of  mayor  shall  be  be- 
yond the  revision  of  the  courts.  Our  condu> 
sion  Is  that,  when  a  dty  coundl  Is  organized 
for  the  trial  of  a  contest  dection  over  a  dty 
office.  It  then  becomes  a  tribunal  exerdslng 
Judicial  functions,  and  is  subject  to  the  su- 
pervisory control  of  the  courts.  Of  course 
this  court  cannot  settie  a  bill  of  exceptions 
In  a  case  tried  before  a  dty  coundL  It  is 
the  doty  of  the  council  to  settie  and  sign  the 
same.  We  can  command  action,  but  we  can- 
not say  how  the  council  shall  act  Its  deci- 
sion, Uke  that  of  a  trial  Judge,  as  to  the 
truthfulness  of  a  bill,  is  conclusive  and  flnaL 
State  V.  Shddou.  supra.  After  a  bill  of  ex- 
ceptions is  setUed  and  signed  by  the  d^ 
council.  If  the  plaintiff  shall  file  a  petition  In 
^rror  in  the  district  court  to  review  the  pro- 
ceedings of  the  coundl  sitting  as  a  contest 
coiut  or  tribunal,  this  will  not  disturb  or  va- 
cate the  dedslon  rendered,  unless  the  district 
Judge,  In  his  discretion,  stays  or  suspends 
the  Judgment  That  Judgment  Is  conduslve 
until  reversed  or  modified,  If  not  stayed  or 
suspended  by  the  district  court  or  the  Judge 
thereot  Until  reversed,  modified,  or  sus- 
pended, It  settles  the  rights  of  the  r>ontesting 
parties.  Section  558,  Civil  Code;  WUlard  v. 
Ostrandcr,  GO  Kan.  — .  32  Pac.  Rep.  1092. 
The  motion  to  quash  will  be  overruled.  All 
the  Justices  concurring. 


(51  Kan.  eS4) 

BEUi  et  al.  V.  COFFIN.  1 

(Supreme  Coart  of  Kansas.  June  10.  1893.) 

Dismissing  Appeal— Recorp. 

Where  the  only  Judjnnent  of  the  conrt 
below,  found  In  the  record  before  the  siipretae 
court,  is  amoDfC  papers  purportiQS  to  be  the  evi- 
dence, affidavits,  and  journal  entries  attached 
to  the  case  made,  but  not  made  a  part  thereof 
by  reference,  si^ature,  or  otherwise,  ap- 
peal will  be  diamisaed. 

Error  from  district  court  Graham  county; 
O.  W.  Sniilh,  Judge. 

Action  between  Lewis  A  Bell  and  Mallnda 
Bell  and  H.  A.  Coffin.  From  the  Judginrat 
entered,  the  Bells  brought  error.  Defendant 
In  error  now  mores  to  dismiss  the  causes 
Motion  granted. 

O.  W.  Jones,  for  plalntiflSi  In  errw.  Z<  01 
Tritt,  for  defendant  in  error. 

FEB-  CURIAM.  And  now  oomes  on  tbm 
motion  filed  In  this  cause  to  dismiss  Oie  samo 

for  the  reasons  on  file,  and  thereupon  come 

*For  oploioa  on  rehearlDg.  see  88  Fac.  Rep.  081* 
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the  defiwda&t  tat  OTor,  Iqr  hlB  atttfntey  Z. 
OL  Tritt,  and  tbe  i^alnUtb  in  error,  by  ttieir 
attorney.  O.  W.  Jones,  and  said  motion  Is 
ttmeiq^on  duly  argued  and  submitted  to  the 
oourt  And  it  appearing  to  the  court  that, 
after  algntaiff  and  attestation  of  the  case 
made,  there  are  about  20  pages  of  what 
purports  to  be  qneatlonB  of  fact,  affldaTlts, 
and  a  journal  entry  containing  the  Judgment 
ta  tile  district  ooort.  but  whldi  are  not  In- 
dnded  or  made  a  part  of  the  case  made  by 
refovnoe,  dgnatnre,  or  otherwise^  and  it 
further  appearing  that  «cept  in  the  papers 
attadMd,  as  stated,  there  is  no  entry  of  Judg- 
ment  or  other  final  order  embraced  in  the 
ease  made^  this  court  cannot  review  any  of 
tbe  alleged  errors,  and  therefore  the  motion 
to  dii>m<'«  will  be  sustained,  upon  the  fifth 
ground  alleged  therein.  Mullaney  t.  Humes, 
47  Kan.  90,  27  Pac.  Rep.  817.  In  the  absence 
of  a  Judgment  against  the  plaintiffs  hi  error, 
this  court  cannot  soy  Ti4ietber  any  of  the 
alleged  errors  are  material  or  Immaterlal.- 
Tbe  Judgment,  or  the  substance  thereof, 
diould  have  been  stated  before  the  signature 
of  the  Judge  and  the  attestation  on  the  cose 
made,  or  the  papers  attached  to  the  ease 
made  after  snch  signature  and  attestation 
diould  baTe  been  referred  to,  and  made  a 
part  of  the  case  made,  as  raddUta,  or  In  some 
•ther  dear  and  oonclualTe  manner. 


(d  Kan.  432) 

LBAYSNWOBTH,  N.  ft  S.  RT.  00.  t.  OUR- 
TAN  et  al. 
(Sapreme  Court  of  Eaumm.  May  6»  1898.) 

RULBOAD  IX  AU.BT  —  OBSfRUOTtONB — DaHAOSS — 
LlCBNSH  THO»  CiTT. 

1.  An  action  was  brought  by  a  lot  owner 
to  recover  danuLRes  from  a  railroad  company 
for  obstmettiu;  the  all^  at  the  rear  of  his  lot, 
sad  ^TeDtiua  passage  to  and  from  the  same. 
It  was  tried  oy  the  parties  and  court  lielow 
upon  the  theory  thst  the  occnpaucy  and  ob- 
Btmction  were  pormanent  and  enduring.  fif«ld, 
that  it  will  be  M>  conddered  and  treated  in  the 
sivreme  court. 

2.  It  is  not  necessary  that  a  portion  of  the 
lot  should  actually  have  been  taken  by  the 
railroad  company  in  order  to  entitle  the  owner 
to  damafces  for  the  obstnictlcm;  bot,  if  access 
to  and  egress  from  the  property  have  been  cnt 
off  by  the  constrnctlon  of  a  railroad,  the  owner 
sniFers  a  pecaliar  and  spedal  injury,  for  which 
ke  is  entitled  to  compenaatlon. 

3.  No  license  or  consent  from  the  dtj  will 
exempt  the  company  from  UabilitT  to  the  owner 
for  placing  an  ofastrnctioD  across  toe  alley  which 
practically  exdodes  access  to  the  lot  for  the  or- 
dinary puiposes  for  which  an  alley  Is  used  by 
an  owner. 

4.  AJttions^  the  obatruetlon  may  not  wholly 
MWTent  access  to  the  property,  if  It  is  snt^  as 
to  practically  preclude  the  ordinary  and  reason- 
able use  of  the  alley  as  a  means  of  entering 
and  leavlnff  the  rear  at  the  lot  the  company  Is 
liable  for  toe  Injury  suffered. 
(Syllabas  by  the  Court.) 

Brror  from  district  court,  Leavenworth 
eonntjr;  Bobwt  Crosier,  Judge. 

Action  by  GocneUus  W.  Gurtan  and  anoth- 
er agfdnst  the  Leavenworth,  Northern  ft 
Sontbeni  Bailway  Company.  Plaintiffs  had 


Judgment,  and  defendant  bring?  error.  Af- 
firmed. 

Geo.  R.  Peck,  A.  A.  Hnrd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  L.  B.  &  S.  B. 
Whttt,  tar  defendants  in  error. 

JOHNSTON,  J.  ThlB  action  was  brought 
Combos  W.  and  Bridget  U.  Curtan 
against  the  railway  e9mpany  to  recover 
damages  suffered  by  reason  of  the  per- 
manent obstruction  of  two  alleys  In  the 
irear  itf  a  lot  owned  by  them,  by  vriildi 
the  Ingress  and  egress  to  and  from  the 
same  were  prevented  and  destroyed.  Tbe 
Curtan  property  which  was  damaged,  being 
lot  3,  is  in  block  116  of  Leavenworth  city, 
through  whl.h  block  the  railway  of  the  plain- 
tiff in  error  was  built  In  January,  1888.  The 
lot  la  44  feet  wide  and  140  feet  deep,  and  Is 
in  the  east  part  of  the  block,  which  abuts 
on  Broadway  on  the  east  Shawnee  street 
Ues  on  the  south  side  of  the  blork,  and  SeOf 
eca  street  bounds  It  on  the  north;  and  an 
alley,  shown  to  be  16  feet  wide,  runs  through 
the  miuule  of  the  block  from  BeaecR  street 
to  Shawnee  street,  passing  on  the  rear  of 
lot  8.  From  this  alley,  and  at  the  rear  of  lots 
S  and  4,  another  alley  extends  westwardly 
through  the  block  to  Eighth  street  The 
course  of  the  railway  built  through  the  block 
waa  from  the  southeast  towards  the  north- 
west, across  both  of  the  alleys  mentioned, 
and,  besides  making  a  deep  excavation,  the 
company,  in  fencing  Its  right  of  way,  built 
a  high  stone  wall  across  the  alley  running 
from  Seneca  street  to  Shawnee  street,  and 
also  ncross  tbe  alley  extending  westwardly. 
Upon  tlie  top  of  this  wall  a  high  fence  was 
built,  and  a  depot  of  a  permanent  character, 
which  extended  across  both  alleys,  was  con- 
structed by  the  company,  making  it  abso- 
lutely impossible  to  pass  south  or  west 
through  the  alleys  from  the  rear  of  lot  & 
No  part  of  lot  3  was  approprlntpd  by  the 
company,  but  the  stone  wau  and  fence  were 
buUt  from  the  southwest  comer  of  tbe  lot 
In  a  northwesterly  direction  across  the  alley, 
leaving  only  an  angle  of  the  alley  at  the  rear 
of  the  lot  The  location  and  obstructions 
mentioned  may  be  s6ett  from  the  following 
sketch  or  plat,  which  was  used  as  evldoice 
In  the  trial  of  ttie  causet 
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It  Is  alleged  that  the  obatructloa  destroyed 
the  approaches  and  means  of  access  and 
egress  to  and  from  the  rear  of  the  lot,  and 
deprived  the  owners  of  the  benefits  of  the 
alleys  in  taking  proTlslons,  fuel,  and  other 
things  onto  the  lot,  whereby  they  were 
dam&ged  In  the  sum  of  $2,000. 

The  railway  company  answered  by  a  gen- 
eral deiiial,  and,  further,  that  It  occupied 
the  alleys  with  municipal  consent  The  trial 
resulted  in  a  verdict  In  favor  of  Curtan  for 
91,000,  and  the  railway  company  now  insists 
that,  as  no  part  of  the  lot  was  actually 
taken,  no  damages  con  be  recovered  by  rea- 
son of  the  obstructicn;  and,  further,  that  if 
the  alleys  were  occupied  by  It  without  au- 
thority, and  their  obRtructioa  was  a  public 
nuisance,  the  owners  have  not  by  their 
pleadings  or  proof  alleged  or  shown  thaX 
which  would  entitle  them  to  recover.  The 
case  appears  to  have  been  brought  and 
tried  throughout  upor  the  theory  of  a  per- 
manent occupancy  and  obstructiou  of  the 
alleys  by  the  railway  company.  The  an- 
swer speclliutlly  alleges,  as  we  have  seen, 
the  passage  of  an  ordinance  by  the  dty  au- 
thorlzlDg  the  building  of  its  road  over  both 
ot.  the  alleys,  but  no  proof  of  the  ordinance 
or  the  giving  of  municipal  consent  was  of- 
fered. No  question  appears  to  have  been 
raised  as  to  the  existence  of  such  an  ordi- 
nance, nor  was  any  claim  miide  during  the 
trial  that  there  was  a  lack  of  municipal  con- 
sent The  plalntUf  below,  in  asking  dam- 
ages and  In  proving  the  same,  and  also  In 
the  instructloas  requested,  chose  to  con^der 
the  occupancy  and  obstruction  as  permanent 
or  lasting,  and  damages  were  awarded  upon 
that  theory.  In  itallrood  Co.  v.  Andrews, 
26  Kan.  710,  which  was  a  similar  action,  it 
was  said  that  "tUo  plaintiff  has  chosen  to 
confer  the  obstruction  of  the  alley  as  a 
pennanent  Injury  to  his  lots,  as  a  quasi  con- 
demnation and  permanent  taking  and  ap- 
propriation of  a  certain  Interest  In  his  prop- 
erty; and  he  can  tberefore  recover  merely 
for  the  consequent  depreciation  in  ralue  of 
his  property  by  reason  of  au^  pernuinent 
injury,  by  reason  of  such  permanent  taking 
and  appropriation,  by  reason  of  such  quasi 
condenmation.  He  had  the  privilege  to  con< 
aldw  the  obstruction  of  tiie  alley  as  only  a 
temporary  injuiy,  and  to  have  sued  for  any 
Q>ecial  or  temporary  damage  wbldi  mt^t 
haTe  occurred  at  any  time  by  reason  of  the 
obstruction.  But  It  seems  that  be  did  not 
choose  to  so  cwstder  the  obstruction.  He 
i^iose  to  condder  it  as  perman«it;  and,  oa 
he  has  cfaOBon  to  consider  it  as  permanent, 
and  amounting  to  a  pennanant  taking  and 
appropriation  of  an  tuterest  !n  Us  property, 
he  must  be  govmied  by  the  rules  graerully 
governing  condemnation  proceedings."  Treat 
Ing  It  In  the  light  of  a  permanent  appropria- 
tion, as  the  parties  and  court  have  done, 
hare  ttae  landowaera  Buffwed  a  loss  for 
whjch  they  con  recorer?  It  Is  not  neces- 
sary mat  a  portion  of  the  lot  should  actually 


have  be^  taken  by  the  company  In  ord»  to 
entitle  the  owners  to  damages  for  the  ob- 
struction. In  this  state  it  is  well  set- 
tled that  if  the  access  to  and  egress 
from  property  have  been  cut  off  by  the 
construction  and  operation  of  a  railroad 
upon  the  streets  or  alleys,  tne  owner  suf- 
fers a  peculiar  and  special  injury,  for  which 
ue  is  entitled  to  compensation.  lioilrood  Co. 
V.  Garside,  10  Kan.  552;  Uailroad  Co.  v. 
Twine,  23  Kan.  585;  RaUroad  Co.  v.  An- 
drews, 26  Kan.  702;  Id..  30  Kan.  590,  2 
'I'ac  Rep.  677.  Numerous  decisions  have 
been  made  to  the  effect  that  for  the  constru^j- 
tion  of  a  railroad  upuii  a  street  or  alley  with 
authority  from  the  city,  where  It  was  re- 
stored to  its  former  conalUon,  or  wh«%  the 
structure  did  not  deprive  the  owner  of  the 
reasonable  use  of  the  street  or  alley  as  a 
means  of  ingress  to  and  egr^s  from  his 
lots,  no  recovery  could  be  had.  The  fact 
that  the  street  or  alley^  may  be  narrowed 
by  the  structure,  or  made  less  convenient, 
or  that  by  reason  thereof  the  property 
would  be  less  attractive  or  desirable,  will 
create  no  liability  against  the  company  .*f 
the  owner's  special  use  and  private  right 
of  enteiing  and  leaving  his  property  have  not 
been  unreasou.ibly  abridged.  H^er  v.  Uail- 
road Co.,  28  Kan.  625-  Railroad  Co.  v.  Lar- 
son. 40  Kan.  301,  lit  Pac.  Rep.  601;  Rail- 
way Co.  V.  Cuykendall,  42  Kan.  234,  21  Pac 
Rep.  1051;  Railway  Co.  v.  Smith,  45  Kan. 
204,  25  Paa  Rep.  623.  While  adhering  to 
the  doctiine  stated  In  these  latter  casee,  we 
are  of  opinion  that  the  lot  owners  In  this 
case  suffered  an  Injury  from  the  obstruction 
placed  over  the  alltys,  for  which  they  are 
entitled  to  compensatlcn.  If  we  assume  that 
the  city  undertook  to  authoi-ize  the  occupan- 
cy of  the  alleys  wltli  the  company's  road, 
that  fact  would  not  prevent  a  recovery.  No 
license  or  consent  from  the  city  would  ex- 
empt the  company  from  liability  for  placing 
an  obstruction  across  the  alleys  which  prac- 
tically excluded  access  to  the  lot  for  the  or^ 
dioary  purposes  for  which  alleys  are  used 
by  a  private  owner.  In  Railway  Co.  v.  Fox, 
42  Kan.  484,  22  Pac.  Rep.  583,  It  was  said 
that  "if  the  dty  had  granted  permlsdon  to 
lay  the  railroad  In  tiie  street,  and  It  had 
beat  coi^TUcted  in  a  proper  manner,  ao  as 
not  to  Impair  the  usefulness  of  the  street  for 
public  travel,  or  to  prevent  access  thetel^m 
to  the  abutting  lots,  Fox  would  mCfer  no  In- 
jury  for  which  he  conld  recover;  but  nei- 
ther the  authori^  nor  the  manner  of  con- 
struction can  make  any  difference  where  the 
entire  street  is  appropriated,  and  the  lot 
owner  la  cut  off  from  all  access  to  thk 
street  from  hla  propL>rty.  He  suffm  an  in- 
jury not  shared  by  the  pnbUc  gmetnlly 
when  he  Is  denied  the  use  and  enjtqmient  of 
the  adjoining  street,  and  It  Is  tmmatoial 
wheOier  the  proper  and  skillful  cwistmctioo 
of  the  rood  required  the  appropriation  of 
the  ^tire  street  or  net  The  right  of  accen 
from  the  street  to  his  property  Is  an  Indi- 
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Ttdool  one.  as  Inviolable  as  the  property  ft- 
8^,  of  which  he  caimot  be  deprived  In  any 
way  without  creatiDK  a  liability  against  the 
wrongdoer  for  the  damages  occaatoned." 

Altfaou^  the  obstruction  in  this  case  does 
not  whfdly  prevent  acoeee  to  the  jfroptrty. 
It  is  built  in  such  p  way  as  fo  practically 
prednde  the  ordinary  use  of  the  ti3iey  as  a 
means  of  entering  and  leaving  tlie  rear  of 
the  lot  A  person  can  oiter  the  alley  from 
Oie  east,  and  readi  tbe  rear  cfC  the  lot;  bat 
a  team  and  wagon  cannot  pass  ttirough  to 
the  west  or  nortta,  as  fwrneriy,  and  the  al* 
1^  la  BO  narrow  tiiat  a  team  and  wagon 
cannot  be  tanied  their^  Wh«i  a  person 
with  a  team  and  w^Eon  loaded  with  mate- 
rial drives  in,  he  meets-  an  Impassable  bar- 
rier Just  at  the  roar  of  the  Jot,  and  to  get 
out  It  is  necessary  ti  nidiltch  the  team,  and 
pniOi  the  wagon  oat  by  hand,  or  pall  It  out 
from  the  rear.  If  the  stable,  ooal  house,  or 
other  storeroom  is  boilt  on  the  northwest  cor- 
ner of  the  lot,asthe  owner  may  desire, it  can- 
not be  reached  at  alL  Tbeobstroctlon  ans^es 
from  the  comer  of  the  lot  to  the  othw  side 
ot  the  all^,  leaving  a  point  oe  wedg&atnped 
I^ece  of  ground  at  the  rear  of  the  lot,  and 
hence  a  bnildtog  on  the  west  dde,  at  the 
point  of  the  angle,  coold  not  be  reached  for 
the  tmloading  ta  bay,  groin,  coal,  or  wood 
1^  any  reasonable  mieansL  It  thus  appears 
that  the  owners  are  deprived  the  enjoy* 
ment  of  the  appurtenant  right  which  they 
have  in  the  alley,  and  suffer  a  loss  in  kind 
and  degree  dlff^h^  from  the  public  geni- 
ally, nie  company,  having  eocroadied  upcm 
^  this  tli^t  and  obstructed  the  reasonable 
'  and  (»QlDary  use  and  enjoyment  of  the  alley 
as  a  means  of  access  and  egress  to  and  from 
the  lot,  Is  liable  for  ^e  Injury  saffored. 

Some  crttldsm  is  made  upon  the  Instjruc- 
tlons  s^ven  to  the  jury  in  respect  to  being 
shut  oft  by  the  obstruction  from  passage  to 
other  streets;  hot,  in  view  of  the  nature  of 
thQ  obstruction  and  the  testimony  offered,  we 
see  nothing  substantial  In  the  objections. 
One  objection  was  that  the  court  told  the 
juiy  "that  plaintiffs  are  entitled  to  a  verdict 
on  the  fftcts  as  tbey  e^dst.  Plaintiffs  are 
not  required  by  law  to  widen  the  alley  at 
thdr  expense  to  reduce  dam:tges  or  for  any 
purpose."  It  is  contended  that  a  party  who 
claims  to  be  damaged  Is  obliged  to  reduce 
his  damages  as  low  as  possible,  and  that 
upon  certain  testimony  that  was  offered  It 
was  the  duty  of  the  owners  to  take  off  a 
portion  of  the  rear  of  their  lot.  In  order  that 
wagons  might  be  turned  In  the  alley.  The 
rule  invoked  has  no  application  here.  The 
owners  are  not  required  to  deyote  the  rear 
of  their  lot  for  a  highway,  nor  were  they 
under  any  obligations  to  construct  one  from 
Broadway,  on  the  front,  in  order  to  reach 
the  rear.  They  had  an  appurtenant  right  In 
the  alley  obstructed,  and  tne  simple  question 
to  be  tried  was.  what  Injury  was  sustained 
by  the  obstructlonV  The  fact  that  the  lot 
was  accessible  from  a  street  at  the  other 


^Kl  will  not  prevent  a  recovery  for  the  in-; 
jury  resulting  from  the  obstruction  at  the 
rear.  Railway  Go.  v.  Fox,  42  Kan.  496,  22 
Pac.  Rep.  583. 

Complaint  Is  made  that  witnesses  were 
permitted  to  state  their  conclusions  as  to 
how  much  the  obstruction  depreciated  the 
value  of  the  lot  Both  parties  were  careleea 
In  ttie  examination  of  witnesses  In  this  re; 
sped  They  were  frequently  asked  the  val- 
ue of  the  property,  and,  after  stating  the 
value,  they  were  asked  how  much  leas  It 
was  worth  by  reason  of  the  obstruction., 
These  questions  were  asked  and  answered 
In  m<»t  cases  wltnoot  objection,  and  afford 
no  ground  for  reversal.  Railroad  Oa  v; 
iOieOier,  42  Kan.  676,  22  P^c.  Hep.  713. 

^e  judgment  ot  the  district  court  win  bd 
afUrmed.  All  the  justices  concurring.  ' 


(51  Kan.  599) 

STATE  ex  rel.  WILKINSON,  County  Treas- 
urer, V.  RALIi. 

(Supreme  Court  of  Kansas.   Ja*ie  10^  1898.) 

MaKDAUCB — DiSMISSAIh 

While  relator  in  mandatans  cannot,  as  a 
strict  matter  of  riffht,  dismisH  tbf>  actios  after 
final  Bubmission,  etill  the  court  will  dismiss  the 
proceeding  when  It  Is  of  Importance  and  it  Is 
desirable  that  pliUntiff's  case  be  fully  pre* 
aented. 

Original  proceedings,  in  the  name  of  thtf 
state,  on  the  relation  of  Levi  Wilkinson, 
county  treasurer  of  nnney  county,  for  man-* 
damns  to  Eiigcne  Rail.  The  attorney  gen- 
eral now  moves  to  dismiss  the  proceedings 
without  prejudice.  Motion  granted. 

John  T.  Ltttie,  Atty.  Oen.,  and  G.L.  MiUcr, 
for  the  States  Milton  Brown,  for  defendant 

PER  CURIAM.  This  action  was  Instituted 
to  compel  the  defendant  to  pay  over  to  thei 
plaintiff,  who  Is  county  treasurer  of  Pinnegri 
county,  the  funds  In  defendant's  hands  as 
former  treasurer  of  Garfield  county.  In  ao 
cordance  with  the  provisions  of  ctiapter  flB 
of  the  Laws  of  1^3.  The  case  was  sub- 
mitted to  the  court  at  Its  last  session  on  an 
agiteed  statement  of  facts  by  the  county  at- 
torney of  Finney  county  and  the  attorney  for 
the  defendant  and  also  signed  by  the  at- 
torney genital.  No  brief  has  been  furnished 
by  counsel  for  plaintiff,  nor  was  any  oral 
argument  made  at  the  time  the  cause  was 
submitted.  The  attorney  general  now  asks 
leave  to  withdraw  the  submission,  and  dis- 
miss the  case  without  prejudice.  This  is  ob- 
jected to  by  counsel  for  defendant.  While 
the  plalntlfl  cannot,  as  a  strict  matter  of 
right  dismiss  his  cose  after  its  final  submls- 
slou  ti>  the  court,  inasmuch  as  public  Inten-sts 
are  Involved  In  this  case,  and  a  considerable 
sum  of  money,--about  $10,000,— which  had 
beim  collected  by  the  defendant  from  the 
tnxpayrrs  of  the  territory  called  Garfield 
couuty,  the  court  Is  not  Inclined  to  decide 
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the  case  without  a  fair  presentatloii  of  the 
plaintiff's  side  of  the  controversy.  The  case 
will  be  dismissed  without  prejudice. 


(51  Kan.  636) 

KANSAS  MTJT.  LIFE  ASS'N  t.  HILL, 
CTreaaurer,  et  al. 
(Supreme  Court  of  Kansas.    June  10,  1803.) 

TaXATIOM  —  INSUKANCE    COMPANIES  —  RbsBHITB 
PDSU— COSTINGEST  LlABIUTIES—lNJtrxCTIOS. 

1.  Injunction  cannot  be  maintained  to  re- 
■train  the  collecdon  of  taxes  justly  dmrgeable 
against  the  plaintiff,  merely  because  of  errors 
aud  irregulanties  in  the  proceedings  of  tba  as* 
sessor. 

2.  The  reserve  fund  of  a  mataal  life  Insnr- 
■nce  company  organized  on  the  cooperative 
plan,  and  having  no  capital  dtxk,  la  subject  to 
taxation. 

3.  The  contingent  liability  of  such  an  in- 
surance company  to  its  policy  holders,  before 
loss,  is  not  such  indebtedness  as  may  be  de* 
ducted  from  the  credits  of  the  company  subject 
to  taxation. 

4.  Debts  owing  in  good  faith  cannot  be  de> 
ducted  from  the  amount  of  cash  on  lund,  or 
loans  secured  by  mortgages  on  real  estate,  In 
lixtlng  the  company's  property  for  taxation. 

(Syllabus      the  Court) 

Error  from  district  court.  Brown  county; 
J.  F.  Thompson,  Judge. 

Action  for  an  Injunction  1^  the  Kansas 
Mutual  Ufe  ABSOctatlon  against  O.  C.  Hill, 
treasurer,  and  others..  From  the  Judgment 
entered,  plaintiff  bili^  error.  AfBrmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ALLEN,  J.: 

This  action  was '  brou^t  by  the  Kansas 
llutual  Life  Assodatlon  to  enjoin  the  col- 
lection of  certain  taxes.  Special  findings  of 
fact  and  condudons  of  law  were  made  by 
the  court,  as  follows: 

"Findings  of  Fact 

'•First.  That  the  plaintiff  is  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  state  of  Kansaa 

"Second.  That  It  filed  its  charter  hi  the 
office  of  the  secretary  of  state  of  the  state  of 
Kansas  on  January  16, 1882,  and  organized  as 
&  mutual  life  association,  on  the  assesnnent 
idan. 

"Third.  That  It  so  continued  to  do  business 
until  January  1,  1SS6,  when  Its  plan  of  as- 
sessments was  changed  to  quarterly  payment, 
in  advance,  ot  jHremlums  base$I  up<Hi  the 
American  Experience  Tables  of  Mortality, 
without  filing  a  new  charter,  or  otherwise 
changing  its  plan  of  organization. 

"Fourth.  That  O.  C.  Hill,  at  the  time  of 
the  commencement  of  this  suit,  was  the  duly 
elected,  qiutUfied,  and  acting  treasurer,  and 
John  F.  Cashman  was  at  said  time,  and  now 
Is,  the  duly  elected,  qualified,  and  acting  sher- 
iff, of  Brown  county,  Kan. 

"Fifth.  That  J.  K.  Klinefelter  was  the  duly 
appointed  and  acting  assessor  of  the  city  of 
Hiawatha,  Brown  county,  Kan.,  for  the  year 
1889. 

"fflxtb.  That  on  the  11th  day  of  March, 
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1889,  John  E.  Moon,  secretary  of  said  cor- 
poration, made  out,  verified,  and  delivered 
to  said  assessor  a  statement  of  personal  prop- 
erty belonging  to  said  corporation  March  1, 
18S9,  and  subject  to  taxation  for  said  year, 
of  the  aggregate  value  of  $1,000,  and  return- 
ed the  same  to  the  county  clerk,  aud  said 
secretary  refused  to  list  any  other  property. 

"Seventh.  That  on  the  30th  day  of  AprU, 
1889,  the  said  J.  K  Klinefelter,  assessor  for 
the  dty  of  Hiawatha,  without  notice  to  any 
of  the  officers  or  agents  of  said  corporation, 
made  another  and  different  statemrat,  and 
returned  the  same  to  the  county  clerk— 

CoDtaining,  in  addition  to  the  $  1,000 

The  following; 

Assots   184,750 

Less  reserve  fund  tS9,590 

X^sa  other  personal  prop- 
erty   2,000 

  81,590 

One-half  953.100-28,580 

•37.GS0 

—And  that  the  county  derk  extended  tiie 
taxes  on  this  statement 

"El^th.  That  said  corporatiou  owned,  and 
possessed  the  following  personal  property 
on  the  Ist  day  of  March,  1889,  and  subject  to 
taxation  for  the  year,  to  wit: 

Real-estata  securities.  $17,367  00 

Cash  in  band  and  deposited  in  buik....  35,^  81 
Furniture,  blank  hooka,  etc   2,000  00 

Total  (41,561  81 

—Which  said  cash  and  securities  were  derived 
by  setting  aside  20  per  cent,  from  each  as- 
sessment as  a  guaran^  fund.  In  accordance 
with  section  10  of  the  law  governing  mutual  ' 
life  Insurance  companies,  and  did  not  exceed 
1  per  cent,  of  the  insurance  In  force. 

"Ninth.  That  said  property  was  assessed 
at  one-half  of  its  cash  value,  to  wit,  $22,- 
280.60. 

"Tenth.  That  the  rate  of  taxation,  for  aU 
purposes.  In  the  city  of  Hiawatha,  for  the 
year  1889,  was  45^4  mills. 

"Eleventh.  That  the  plaintiff  tend««d  to 
the  defendant  O.  C.  JdiU.  cotmty  treasurer, 
on  December  20, 1889,  $50,  In  full  of  all  taxes 
due  from  said  corporation  for  all  purposes 
for  the  year  1889,  which  tender  has  been 
kept  good  by  the  deposit  of  said  amount  with 
the  clerk  of  this  court 

"Twelfth.  That  there  was  due  December 
20,  1890,  from  the  plaintiff,  as  taxes  for  the 
year  1889,  the  sum  of  $1,00&107. 

"Conclusions  of  Law. 

"First  That,  the  property  added  by  the 
assessor  to  the  statement  being  subject  to 
taxation,  injunction  will  not  lie  to  restrain 
the  collection  of  the  taxes  on  account  of  the 
Irregularity  of  the  assessor  In  making  the  a»- 
sessment 

"Second,  ^niat  the  Injtmctton  should  be 
modified  and  discharged  as  to  tiie  91.008.197 
taxes  actually  due,  and  made  perpetual  as  to 
all  over  that  amount" 
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To  tbeae  findings  and  conoliul<»iB,  plaintiff 
excepted,  and  also  requested  the  court  to 
further  find  as  to  the  amount  of  outstanding 
policies  of  Insurance,  the  amount  of  reserve, 
and  present  ralue  of  each  policy,  and  wheth- 
er It  would  exceed  In  amount  a  sum  that 
might  be  purchased  at  the  age  of  30  years  on 
the  contlnnous  payment  life  rate,  American 
Uortallty;  interest,  4%  per  cent.;  net  pre- 
mluin,  $500.  This  request  was  refused  by 
the  court,  and  Judgment  ^tered  In  accord- 
ance with  the  special  findings. 

The  testimony  of  John  E.  Moon,  secretary 
of  the  company,  shows  the  assets  of  the 
company  on  the  Ist  of  March,  the  date  as 
of  which  the  assessment  was  made,  to  have 
been  as  follows:  Ga^  in  office  and  treas- 
ury. $25,291.31;  mortgage  loans,  $47,697; 
premium  notes,  $2,604.X»3;  fomltore. $1,190.19; 
due  from  agents  and  others,  $438.60;  books, 
bhinks,  etc,  about  $800  or  $900.  Of  the  se- 
curities held  by  the  company,  there  were 
d^o^ted  In  the  state  treasury  $30,430,  of 
which  $28,735.18  belonged  to  what  is  termed 
the  "natural  premium  fund,"  and  the  bal- 
ance, of  $1,684.87^  beloi^ed  to  the  assessment 
policies.  There  were  outstanding  239  as- 
sessment policies,  amounting  to  $633,000,  and 
2,795  natural  pronlum  policies,  amounting  to 
$5,767,000.  It  appears,  also,  that  the  com- 
pany owed  $10,000  on  unpaid  death  losses. 
The  corporation  had  no  cai^tal  stock,  and 
all  its  assets  w^e  derived  from  setting  apart 
a  portion  at  the  premiums  and  assessments 
0(dlected,  and  Interest  on  investments. 

H.  M.  Jackson,  for  plaintiff  In  error.  W. 
F.  Means,  for  defendants  in  error. 

AU:<EN.  X,  (after  stating  ttie  fiaots.)  The 
plaintlfl  seeks  to  eajoia  the  cfdlectlom  tit 
oertatn  taxes  assessed  against  It,  cilabnlng 
that  the  assessment  was  made  without  an- 
fbozl^  of  law  by  the  township  assessor, 
and  that  the  pn)pert7  oa  wjilch  tlie  assess- 
moit  Is  based  Is  not  taxable;  On  the  first 
pnqMsltSon  It  Is  Insisted  that  the  secretaiy 
<a  the  compahy  having  on  the  11th  of 
March,  1S88,  sworn  to  a  statem^t  of  the 
property  ot  the  company,  whidi  it  was 
twond  to  Ust  for  taxatlcm,  the  assessor  had 
no  power  oj  authority  to  return  another  dif- 
ferent list,  as  he  did  on  the  30th  day  of 
April  of  that  year,  and  Indnde  tha<^  other 
property  of  the  corporation.  It  may  be  con- 
ceded, for  the  purposes  of  this  case,  that 
the  proceedings  of  the  assessor  were  Irregu- 
lar and  tmanthorized,  but  this  Is  an  equita- 
ble action,  and  must  be  governed  by  equita^ 
ble  roles.  The  fact  that  the  plaintiff's  au- 
thorized agent  made  a  return  of  the  prop- 
erty of  the  corporatl<ni  subject  to  taxation 
cannot  avail  the  plaintiff  in  this  action,  un- 
less it  was  a  true  return;  otherwise,  the 
plaintiff  would  be  obtaining  an  advantage 
from  Its  own  wrongdoing.  It  Is  well  settled 
in  this  state  that  hijunctlon  cannot  be  main- 
tained to  lestraln  the  collectifni  of  taxes, 


which  the  plaintiff  Justly  ought  to  pay,  be- 
cause of  errors  or  tiregularltles  In  the  pro- 
ceedings of  the  taxing  officers.  Railway  Go. 
V.  Bnssdl,  8  Kan.  558;  Parker  v.  Challlss, 
9  Kan.  155;  Smith  v.  Gommlssloners,  9  Elan. 
296;  Adams  v.  Beman,  10  Kan.  37;  Ryan  v. 
CkHnmissloners,  30  Kan.  185,  2  Paa  Rep. 
156.  The  cases  of  Glbblns  v.  Adamson,  44 
Kan.  203,  24  Pao.  Rep.  51,  and  Coal  Co.  v. 
Emlen,  44  Kan.  117,  24  Pac  Rep.  340,  re- 
lied on  by  counsel  for  plaintiff  In  error,  are 
not  in  point  In  neither  of  those  cases  did 
it  afOrmatlvely  appear  that  the  plaintiff  had 
failed  to  Include  all  his  taxable  property  in 
his  statement  In  this  case  it  affirmatively 
appears  by  the  testimony  of  plalntlfTs  sec- 
retary "that  the  prtnclpal  part  of  the  com- 
pany's property  was  omitted  from  the  state- 
ment sworn  to  by  the  secretary,  and  deliv- 
ered to  the  assessor.  If  this  property  was 
taxable  under  the  law,  It  should  have  been 
returned  as  such  to  the  assessor,  and  the 
court  will  not,  by  lnjmicti<m,  aid  the  plain- 
tiff In  escaping  Its  due  share  vt  the  public 
bnrdois. 

We  win  now  ctmslder  Hie  main  question  In 
the  case,  namely,  wbeUter  this  property  is 
taxable  or  not  It  Is  urged  on  bdialf  of  the 
plaintiff  that  tiie  cmnpany  vas  liable  to  the 
holdos  of 'pcdldes  Ibr  the  fall  amotmt  of 
an  its  assets,  and  tiiat  It  bad  the  right  to 
deduct  the  sun  of  Its  llablUties  fnnn  its 
credits:  alao,  that  all  funds  Irdd  hy  the  com- 
pany were  property  held  fbr  a  reserve;  that 
tiiey  w«e  held  In  treat  for  the  policy  hold- 
ers, and  were  not  tbe  pn^erty  of  the  com- 
pai^;  that  this  sppHes  both  to  the  securi- 
ties deposited  witii  the  state  treasurer,  and 
to  the  funds  in  bank,  snd  otnerwtee  held 
by  the  otnnpany.  It  la  claimed  that  $72^ 
'nS4.77  of  the  funds  of  the  company  ifrere 
held  to  apply  on  vrtiat  are  termed  "natural 
piemlmn  p611otes;"  tiiat  tiie  present  worth 
of  Boch  pedicles,  computed  In  accordance 
w^th  paragraph  8401  of  ttie  General  Stiitntes, 
wu  nuwe  than  flils  snm,  and  the  whole 
thereof  exmpt  fiom  tsxathm.  FaragraidL 
3308  Is  also  dted  as  requiring  tiie  company 
to  d^KMit  with  tiie  state  treasurer  the  net 
value  of  all  policies  valued  as  prescribed  ta 
the  insurance  act  Paragraph  SWl  of  the 
General  Statutes  Is  section  77  of  chapter  US 
of  the  Laws  of  1871,  as  amended  by  section 
1.  c.  91,  Laws  1873,  and  reads  as  follows: 
"In  case  any  life  Insurance  company  or- 
ganized under  the  laws  of  this  state  shall 
have  Issued,  or  shall  hereafter  Issue,  any 
policies  of  Insurance  upon  the  life  of  any 
individual,  or  upon  the  life  of  any  person, 
expressed  to  be  for  the  benefit  of  any  wo- 
man, whether  married  or  unmarried,  or  for 
the  benefit  of  minor  children,  or  for  the  ben- 
efit ot  any  Invalid,  aged,  or  Infirm  person, 
whether  the  same  be  effected  by  themselves, 
for  themselves,  or  by  any  other  person  or 
persons  in  their  behalf,  all  such  policies 
and  their  reserves,  or  the  present  value 
thereof;  shall  be  payable  according  to  the 
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terms  thereof,  and  shall  Inure  to  the  sole 
and  separate  use  and  benefit  of  the  bene- 
ficiary named  therein,  and  shall  be  free 
from  the  clahns  of  the  husband,  or  any  cred- 
itor or  representative  of  the  husband,  and 
Bhall  also  be  free  from  the  claims  of  the  per- 
son or  persons  eftectlng  such  insurance,  their 
creditor  and  representattvea,  and  shall  also 
be  free  from  all  taxes,  and  the  claims  or 
Jtidgm«it  of  the  creditors  and  representa- 
tlres  of  the  person  or  persons  Trbose  lite  or 
lives  are  so  Insured;  but  sodi  ptrilcgr  of  in- 
soranoe,  reserve,  or  present  value  ttiereof , 
thus  exonpt,  shall  not  exceed  in  amount  a 
sum  that  vaaj  be  purchased  at  the  age  of 
thirty  years  on  the  oontlnuoas  payment  life 
rate,  American  Mortality,  Interest  four  and 
one-half  per  e^t,  net  premium  five  han- 
dled dcdlars,  ($500,)  and  no  more."  Section 
78,  e.  93,  Laws  1871,  reads:  "The  provisions 
of  this  act  shall  not  apply  to  life  insurance 
companies  organised  <m  the  oo-operative 
plan."  The  plaintiff's  clatan  of  exemption 
from  taxation  under  the  provisions  of  this 
section  taHa  for  two  reason^  ^ther  one  of 
which  Is  soffldrait:  first,  tt  Is  not  shown 
in  the  testimony  or  findings  of  the  court 
how  nuuv  of  the  policies  outstending  are 
for  tiie  benefit  of  any  woman,  minw  chil- 
dren. Invalid,  aged,  or  hifirm  person,  iu>r  is 
the  present  value  of  any  policy  shown,  com- 
puted In  accordance  with  the  rules  pre- 
scribed by  this  section.  The  secretary  of  the 
company  testified  with  reference  to  the 
meaning  of  this  section,  but  from  his  testi- 
mony It  appears  that  be  fails  to  compre- 
hend the  extent  of  the  exemption.  In  the 
absence  of  a  showing  that  tlie  outstanding 
policies  tall  within  the  terms  of  the  statu- 
tory racemptlou,  the  funds  must  be  held  tax- 
aide.  But  section  78,  above  quoted,  by  Its 
express  tenns,  prevents  the  application  of 
section  77  to  the  funds  of  such  companies 
as  the  plalntlfT,  which  is  properly  a  mutual 
assoctntlon,  organized  on  what  is  termed  in 
section  78  the  "co-operative  plan."  At  first 
the  plan  of  the  ccHnpany  was  to  collect  from 
its  policy  holders  by  assessments  to  meet 
losses  as  they  occurred.  Afterwards  the 
plan  was  changed  by  retiulring  advanced 
payments,  at  intervals,  of  such  sums  as  It 
was  estimated,  under  the  experience  tables, 
would  be  sufficient  to  meet  the  losses  as 
they  might  occur.  The  secretary  testifies 
that  the  amount  shosvn  to  be  necessary  by 
the  American  tables  was  "loaded"  25  per. 
iient,  thus  affording  a  surplus;  that,  of 
this,  20  per  cent,  was  set  aside  for  the  re- 
serve fimd,  and  80  per  cent  held  for  what 
he  terms  the  "mortuary  fund,"  to  pay  cur- 
rent losses.  No  question  Is  now  presented 
as  to  the  tight  of  a  mutual  company,  hav- 
ing no  capital  stocli,  to  collect  premiums  in 
this  manner.  The  secretary's  testimony  Is 
to  the  effect  that  these  policies  were  only 
binding  from  one  payment  to  another  until 
after  15  years,  and  that  in  case,  within  that 
time,  the  policy  hoMer  failed  to  make  his 


payment,  he  lost  all  claim  on  the  reserves 
of  the  company. 

But  it  Is  contended  that  paragraph  3459  of 
the  General  Statutes  makes  this  a  sacred 
fund  which  cannot  be  reached  by  taxation. 
That  paragraph  reads  as  follows:  'There 
shall  be  set  aside,  and  deposited  with  the 
treasurer  of  this  state,  as  provided  by  section 
eleven  of  this  act,  by  every  mutual  life  insur- 
ance association  doing  business  in  this  state 
under  the  provteions  of  this  act,  as  a  guar- 
anty fund,  not  leas  than  ten  per  cent  from 
each  assessment  made  for  the  payment  of 
death  claims.  The  said  reserve  shall  be  de- 
posited and  held  as  hereinafter  prodded, 
and  shall  be  kept  sacred,  and  be  paid  out 
only  In  the  nuumer  and  fer  the  purposes 
herein  named,  ^e  net  hiterest  accruing 
upon  sach  reswre  shall  be  placed  to  the 
eredlt  of  the  mortuary  fund,  and  become  a 
part  there^.  When  the  death  rate  of  said 
association  shall  be  in  excess  of  the  Amer- 
ican Experience  Mortality  Table,  or  a  semi- 
annoal  ratio  thereof,  then  and  In  that  event 
the  association  may  draw  on  such  reiserve 
fund  to  pay  such  excess.  When  such  re- 
serve shall  have  accumulated  In  excess  of 
one  per  centum  of  the  Insurance  In  force  In 
such  asBodatlon,  such  excess  may,  by  the 
order  of  the  boaid  of  directors  or  trustee 
thraeof.  be  distributed  by  the  treasurer  of 
state  to  the  members  of  said  association  for 
the  paym^t  of  asa^ments."  This  sectlmi, 
applies,  we  think,  as  well  to  the  fond  claimed 
to  beloi^  to  the  natural  premium  policies  as 
to  the  assessmrat  policies,  and.  wUle  counsel 
has  taken  mudi  care  to  separate  them,  we 
shall  treat  the  whole  as  one  fnnd.  The  trial 
court  seems  to  have  made  a  distlnctiott  be- 
tween the  amount  deposited  with  the  state 
treasurer  and  that  In  hank,  and  in  possesion 
of  the  company,  but  the  finding  on  that  point 
Is  to  the  effect  that  all  of  these  funds  w^re 
accumulated  by  setting  apart  20  per  cent 
of  each  assessment.  Just  why  $30,430  was 
In  the  state  treasury,  and  the  balonce  thereof 
liept  out.  does  not  <dearly  appear.  If  it  was 
in  fact  part  of  a  reserve  set  apart  In  accord- 
ance with  the  statote,  paragraph  3461  of 
the  General  Statotes  requires  that  It  be  de- 
posited with  the  state  treasurer.  Does  the 
provision  of  tlie  statute  requiring  this  fund 
to  be  kept  sacred,  by  necessary  implication 
exempt  it  from  taxation?  The  law  requires 
that  a  guaranty  fund  of  at  least  10  per  cent, 
on  assessments  be  so  deposited,  and  Im- 
poses the  duty  on  the  company  of  keeping 
this  fund  sacred,  unless  the  rate  of  mortality 
shall  exceed  the  American  Experience  Ta- 
bles, In  which  event  it  can  be  used  for  the 
payment  of  losses.  The  company,  however. 
Is  permitted  to  have  the  benefit  of  all  in- 
come derived  from  the  securities  deposited. 
Interest  accumulates  on  these  secui-itles  to 
precisely  the  same  extent  after  they  are  de- 
posited with  the  state  treasurer  that  It  does 
before,  and  the  company  receives  the  full 
benefit  thereof,  without  any  added  burden. 
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No  reason  Is  apparent  wby  notes  and  mort- 
gases  shonld  be  subject  to  taxation  while 
kept  In  the  company's  safe,  and  exempted 
therefrom  the  minute  they  are  placed  In  the 
state  treasurer's  vault  WhUe  It  Is  a  duty 
Imposed  1^  the  statute  on  the  company  to 
keep  this  fund  sacred,  It  does  not  fc^ow 
tiiat  a  special  favor,  by  way  of  exemption 
from  taxation,  was  Intended  to  be  thereby 
conferred  on  the  company.  The  sum  re- 
quired to  pay  taxes  need  not  necessarily  be 
drawn  from  the  deported  securities.  It  may 
be  taken  from  any  other  moneys  belonging 
to  the  company,  and  whenever  the  affairs  of 
the  company  are  In  such  condition  that  It 
cannot  maintain  Its  reserve  Intact,  and  meet 
its  obligations,  the  question  will  arise  as  to 
whether  the  company  can  be  permitted  to 
continue  Its  business, — a  matter  not  now 
considered.  We  cannot  hold  that  the  section 
under  condderatlon  contains  an  Implied  ex- 
emption from  taxation  of  any  part  of  the 
fond.  These  are  the  only  provluons  of  the 
Insurance  law  relied  on,  but  it  is  still  con- 
tended that  the  liabilities  of  the  company 
under  Its  outstanding  policies  ore  debts  ow- 
ing In  good  faith,  which  may  be- taken  from 
the  credits  It  holds.  No  doubt  the  $10,000 
due  on  the  1st  of  March  for  death  claims 
then  payable  was  such  a  debt,  but  are  the 
contingent  liabilities  created  by  the  outstand- 
ing policies  such  debts  as  the  plaintiff  may 
deduct.  If  we  concede  that  the  securitites 
hdd  by  it  are  of  sncL  kind  Uiat  It  would  be 
entitled  to  deduct  its  indebtedness  therefrom  ? 

Oar  attenttffli  has  been  called  to  Insurance 
Oa  T.  liott,  54  Ala.  4j)9»  which  seems  to  sup- 
port platntUTs  contraitloiL  The  case  of  Equita- 
ble Ufe  Lis.  C!o.  T.  Board  Equalization, 
(lowaj  d7  N.  W.  Rep.  141,  relied  on  by  plaln- 
tifff  differs  from  this  case.  The  statute  of 
Iowa  allows  a  taxpayer  to  deduct  his  Indebt- 
edness £tom  the  amount  of  money  or  credits 
which  he  is  required  to  list,  and  In  that  re- 
qtect  Is  qtdte  unlUce  oar  own,  which  only  al- 
lows such  deduction  to  be  made  from  credits 
not  secured  by  liens  <m  real  estate,  nor  due 
from  a  bank  <m  demand.  The  j^ilntlfl  In 
tiiat  case  was  a  stodic  company,  to  which  its 
stockholders  had  contributed  on  their  shares 
|100,000l  The  court  regarded  the  shares  as 
taxable  at  th^  cash  value  In  the  hands  of 
the  stodcholders,  and  that  thia  cash  value 
woold  be  augmented  by  whatever  accnmnla- 
tlons  of  profit  the  company  hdd,  to  which 
they  would  be  entitled  In  case  of  distribution. 
In  the  plaintiff  company  there  are  no  stock- 
holders. The  policies  Issued  by  tl^e  plaintiff 
In  ttutt  case  were  not  forf^ted  by  failure  to 
pay  premiums  after  two  payments,  but  a 
paid-up  policy  was  issued  for  an  amount 
fixed  by  the  terms  of  the  policy.  The  court 
held  the  reserves  on  such  polides  debts  ow- 
ing by  the  company.  In  this  case  no  such 
pt^des  are  outstanding.  On  the  other  hand, 
there  are  many  authorities  which  hold  that 
the  contingent  liabilities  of  Insurance  com- 
panies, both  Uf  e  and  other*  on  policies  out- 


standing  before  loss  occurs,  are  not  debts, 
within  the  meaning  of  the  statute,  which 
may  be  deducted  from  the  credits  of  the 
company.  1  Desty.  Tax'n,  $  79;  Insurance 
Co.  V.  Cappellar,  38  Ohio  SL  560;  Kenton 
Ids.  Co.  v.  City  of  Covington,  (Ky.)  5  S.  W. 
Rep.  461;  People  v.  Davenport,  91  N.  Y. 
574;  People  v.  Commissioners  of  Taxes,  etc., 
of  New  York,  76  N.  Y.  64;  Insurance  Go.  v. 
Parker,  35  N.  J.  Law,  675;  Sun  Mut.  Ins.  Co. 
r.  Mayor,  etc.,  of  New  York,  8  N.  Y.  241. 
The  general  rule  Is  that  all  property  must 
bear  its  share  of  taxation,  unless  expressly 
exempted  therefrom.  There  are  no  stock- 
holders In  this  company  to  be  taxed  on 
their  stock.  No  policy  holder  has  a  fixed 
right  to  any  definite  portion  of  the  fimds 
of  the  company.  The  ownership  of  all  Its 
assets,  of  every  kind,  Is  In  the  company 
alone.  It  Is  true  that  it  has  contingent  lia- 
bilities, and  is,  in  a  sense,  a  trustee  of  the 
funds  in  Its  possession;  but  the  beneficiaries 
of  the  trust  are  not  yet  determined,  except 
as  to  the  ¥10,000  of  losses  already  accrued. 
Each  and  any  of  the  policy  holders  may  for- 
feit their  rights  In  the  fund  by  failure  to 
pay  their  assessments,  and  many  of  them 
probably  wlU.  A  contingent  liability,  which 
Is  not  susceptible  of  computation.  Is  not  a 
debt  owing  in  good  faith,  which  may  be  de- 
ducted from  credits  under^the  tax  law,  and 
we  fiUI  to  find  ai^thlng  In  Hie  atatntea  In- 
dicating that  It  was  the  Intention  ot  the  legia* 
latnre  that  the  reaerre  fimd  of  an  insurance 
company  shonld  be  exempted.  It  appears, 
also,  that  the  plaintiff  owns  property  largely 
exceeding  the  amount  held  taxaUe  by  the 
district  court,  which  It  could  not.  In  any 
event,  free  from  taxatl<m  by  dednetlng  Ita 
indebtedness  from  the  valae  thereof,  ^e 
cash  on  hand  and  deposited  In  bank,  as  an 
ordinary  deposit,  payable  on  donand,  was 
$25,294.21,  and  the  mortgage  iMins  amount 
to  $47,687.  Under  the  rules  prescribed  In 
paragraphs  6847  and  6851  ot  the  General 
Statutes,  the  i^alntiff  could  not  deduct  Its 
indebtedness  from  these  Items.  Lappta  t. 
Commissioners,  6  Kan.  403;  Brown  t.  Thom- 
as, 37  Kan.  282,  15  Fac.  Rep.  211.  We  find 
no  error  In  the  rulings  of  the  trial  court,  and 
the  Judgmrat  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(U  Kan.  620) 

SAUr  CREEK  TP.  v.  KING  IRON  BRIDGE 

&  MANUP'O  CO. 
(Supreme  Court  of  Kansas.    June  10,  1S03.) 
Towns  —  Powbb  to  Isbdb  Bonds  —  Liability  oit 

n?(AUTBOKlZED  CONTRACT. 

1.  The  ofiicera  of  a  municipal  township  are 
not  empowered,  uod^  paragraphs  413-442,  Gen. 
St.  1880,  to  issue  bonds  of  the  township  in  auy 
sum  greater  than  5  per  cent..  Inclusive  of  all 
other  bonded  IndebtedQess  of  the  towuship,  of 
the  taxable  property  thereof  for  the  purpose 
of  building  or  purchasing  bridges.  Sens.  Laws 
1M7;;.  c.  fiS,  i  1;  Sess.  Laws  1874.  c.  39,  S  1. 

'J.  Where  the  officers  of  a  municipnl  town- 
ship submit  a  proposition  to  the  voters  of  the 
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towncbip  for  bnildtng  or  purchaslDs  a  bridge 

and  the  issuance  of  bonds,  such  proposition, 
to  be  carried,  must  receive  three-fifths  of  the 
votes  cast  at  the  election.  If  less  than  three- 
fifths  of  the  votes  are  in  favor  of  the  proposi- 
tion, such  propoKition  is  defeated.  Paragraph 
421,  Gen.  St.  1889;  Sess.  I^ws  1872.  c.  68, 
1  8;  Sees.  Laws  1874,  c.  39.  §  4. 

S.  Where  the  olticers  of  a  mnniclpal  town- 
ship have  no  anthonty  under  the  provisions  of 
the  statute  to  build  or  purchase  a  bridge,  a  con- 
tract made  by  them  with  a  br]dge  company  tar 
the  bnilding  of  a  bridge  ts  void. 

4.  Where  the  officers  of  a  mTinldpal  town- 
ship are  without  any  iMwer  to  make  a  contract 
for  the  building  or  purchasing  of  a  bridge,  and 
without  anj-  power  to  create  a  liability  for  a 
bridge  against  the  taxpayers  of  a  township, 
but,  In  Tfolation  of  the  provisions  of  the  stat- 
ute, a  contract  is  made  with  a  bridge  company 
for  the  constrnction  of  a  bridge  in  the  town- 
ship, and  such  bridge,  after  being  completed 
•ipon  a  public  highway  within  the  township,  is 
accepted  by  the  township  board,  and  is  used 
by  the  public  generally,  the  township  is  not 
liable  upon  the  contract,  or  for  the  reasonable 
ralae  of  the  bridge,  if  the  public  records  of 
the  township  fully  disclose  all  the  facts  in  the 
case,  and  the  contractor  furnishing  the  bridge 
has  In  no  way  been  misled  or  deceived  by  the 
records  of  the  township  board.  Those  denlinff 
with  a  township  must  see  to  it  that  ita  officers 
have  power  to  act.  if  all  the  facts  appear  upon 
the  face  of  the  records  of  the  townsmp. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Uncolu  fXMinty; 
W.  G.  Eastland,  Judge. 

Action  on  a  contract  by  the  King  Iron 
Bridge  &  Manufacturing  Company  against 
the  township  of  Salt  Creek.  Plalntltr  bad 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

David  Bit<^e,  for  plalntltr  Ln  error.  B.  A. 
McFarland.  for  defendant  In  error. 

HOUTON,  C.  3.  This  action  was  brought 
by  the  King  Iron  Bridge  &  Manufacturing 
Company  against  Salt  Creek  township,  In 
Lincoln  county,  to  recover  $1,103.03  upon  a 
written  contract  executed  on  the  2d  of  Au- 
gust, 1888,  between  the  company  and  the 
township  for  the  constructioa  and  payment 
in  township  bonds  of  a  bridge  on  the  section 
line  between  sections  22  and  23,  over  Salt 
creek.  In  Salt  Creek  township.  The  bridge  was 
constructed,  In  accordance  with  the  terms  and 
conditions  of  the  written  contract,  on  or  be- 
fore January  5, 1889,  and  was  accepted  by  the 
trustee  and  treasurer  of  the  township.  Up- 
on the  part  of  the  township  It  Is  contended 
that  Its  officers  were  without  power  to  make 
the  contract  for  the  construction  of  the 
bridge,  or  to  create  any  liability  upon  the 
people  or  the  township  therefor.  The  an- 
swer of  the  company  la  that  the  township 
officials  supposed  they  were  proceeding  ac- 
cording to  law  in  making  the  contract;  that 
they  accepted  the  bridge,  and  continued  to 
use  and  retain  the  same.  Therefore,  If  the 
officials  of  the  township  had  no  authority,  or 
exceeded  their  authority,  the  township  should 
be  required  to  pay  the  reasonable  value  of 
the  bridge.  It  appears  that  prior  to  the  exe- 
cution of  the  written  contract  for  the  eon- 


stmotlon  of  the  bridge  an  election  was-  held 
on  May  12,  1S88,  under  tlie  provlslona  of 
paragraphs  416-422,  Oen.  St  1889;  sections 
4r-10.  c.  68,  Sess.  Laws  1872;  Sesa.  Laws 
1874,  c.  39,  H  1-4.  At  the  election  62  votes 
were  cast  fbr  the  bridge  bonds  and  56  against 
the  bonds.  The  statute  prescribes  that,  1^ 
three-fifths  of  the  votes  tavot  the  building 
of  a  bridge  and  the  Issuance  of  bonds,  the 
township  officers  may  proceed,  under  the 
providmiB  of  the  statute,  to  construct  the 
bridge,  and  issue  bonds  in  paym«jt  There 
was  not  a  three-fifths  vote  In  fiavor  of  the 
proposition  submitted;  there  were  9  votes 
short.  After  the  dectltm,  and  on  May  14, 
1888.  the  township  board  met  and  proceeded 
to  canvass  the  vote.  The  order  of  the  board 
redtM  the  votes  cast,  diowlng  that  less  ttian 
three-fifths  of  the  votes  favored  the  proposl- 
tlwi,  and  yet  stated  the  proposition  had  car- 
ried. Subsequently,  and  on  the  2d  of  Au- 
gust, 1888,  the  contract  was  signed  by  the 
bridge  and  manufacturing  company  and  the 
township  officials.  It  also  appears  that  at 
the  time  the  contract  was  made  for  the  con- 
struction  of  &e  bridge  and  the  Issuance  of 
the  bonds  there  were  outstanding  and  un- 
paid ?18,00a  of  bonds  of  Salt  Creek  town- 
ship. The  taxable  property,  as  shown  by 
the  last  assessment,  at  the  date  of  such  con- 
tract was  9140.169.25,  making  about  12  per 
cent  of  bonded  indebtedness.  Paragraph 
413,  Gen.  St  1889,  reads:  "The  board  of 
county  commlB^oners  of  any  county,  the 
mayor  and  common  council  of  an  Incorpo- 
rated dty.  and  the  trustee,  clerk,  and  treas- 
uner  of  any  municipal  township  In  this  state, 
are  herein  empowered  to  Issue  the  bonds  of 
such  county,  city,  or  township,  In  any  sum 
not  greater  than  five  per  cent.  Inclusive  of 
all  other  bonded  Indebtedness,  of  the  taxable 
property  of  such  county,  city,  or  township, 
for  the  purpose  of  building  or  purchasing 
bridges,  free  or  otherwise,  and  for  the 
ptupose  of  purchasing  land  and  erecting 
buildings  thereon  for  the  poor:  provided, 
that  the  limit  prescribed  In  this  section 
shall  Dot  apply  and  be  considered  to 
restrict  or  prevent  the  Issuing  of  any  bonds 
heretofore  voted,  or  vote  now  pending  in 
any  cotmty,  dty,  or  township  in  this  state, 
and  .which  bonds  may  not  have  yet  been 
ismed."  Laws  1872,  c  68,  {  1,  as  changed 
by  Laws  1874,  c.  39,  §  1,  March  18th.  Upon 
the  fiicts  disclosed  In  the  record,  and  the 
provisions  of  the  statute  authorizing,  under 
certain  circumstances,  township  officers  to 
build  and  pay  for  bridges,  we  think  the 
bridge  and  manufacturing  company  cannot 
recover.  It  seems  to  be  conceded  that  the 
company  cannot  recover  upon  Its  contract. 
The  only  claim  made  Is  that  the  township  Is 
estopped,  and  should  be  required  to  pay  the 
reasonable  value  of  the  bridge.  At  the  time 
of  the  execution  of  the  contract,  and  also  at 
the  time  the  bridge  was  constructed,  the 
pubUc  records  of  Salt  Creek  township  showed 
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that  Its  offlcera  had  no  power  or  authority 
to  make  any  contract  for  the  bridge  or  to 
Issue  any  bonds.  The  proposition  submitted 
to  the  people  for  the  building  of  a  bridge 
did  not  receive  three-flfths  of  their  votes.  It 
therefore  was  defeated.  The  statutory  lim- 
itation of  Indebtedness  in  the  township  as 
prescribed  in  paragraph  413  was  also  an  In- 
hibition against  the  making  of  the  contract. 
The  township  t>oard,  and  possibly  the  bridge 
find  manufacturing  company,  mistook  the 
law.  In  any  event,  the  township  officials 
acted  in  direct  conflict  with  the  provisions 
of  the  statute  prescribing  their  duties  and 
limiting  thetr  powers.  The  records  of  the 
township  were  public,  open  to  all,  and  the 
bridge  'and  manufacturing  company  was  not 
and  could  not  have  been  misled.  The  bridge 
was  constructed  upon  a  public  highway 
within  the  township,  but  used  hy  the  peo- 
ple generally. 

It  Is  a  well-settled  rule  that  township  or 
other  municipal  officers  cannot  do  by  indi- 
rection that  which  they  might  not  do  di- 
rectly. State  V.  Commls^onerB,  21  Kan. 
419.  If  township  (^cers  may  disregard  all 
of  the  statutory  provtsioos  concerning  the 
construction  of  and  payment  for  bridges,  and 
create  a  liability  against  the  [>eople  of  a 
township  by  acceptbig  bridges  or  other  woi^ 
without  any  power  so  to  do,  and  titereby 
make  the  township  liable,  then  the  provi- 
sions of  the  statate  defining  how  bridges 
should  be  built  and  paid  for  have  no  force 
whatever.  Under  such  a  role,  the  town- 
ship facers  may  at  any  time  bnlld  and  ac- 
cept bridges,  and  ceea.te  liabilities  against 
the  people  of  the  townsh^»  without  a  vote, 
and  without  limit  As  the  contract  between 
fbe  township  atHcers  and  the  bridge  and 
manufacturing  company  Is  nAA  under  the 
statute,  we  do  not  think  the  other  facts  dis- 
closed. «how  the  township  Is  estopped  frmn 
asserting  the  want  of  power  on  the  part  of 
the  township  officers,  or  from  defending 
against  any  liablll^  for  the  Inldge. 

There  Is  no  Innocent  bcdder  of  brads  in 
this  case,  and  In  fact  no  innoc^t  parties. 
The  township  officers,  as  well  as  the  bridge 
and  manufiicturlng  company,  are  presumed 
to  know  the  law.  The  statute  <dearly  de- 
clares the  conditions  upon  which  a  munic- 
ipal township  may  obtain  bridges;  but  if 
the  provisions  of  the  statute  are  overlooked, 
or  voluntarily  cast  aside  by  the  parties,  with 
full  knowledge  of  all  the  facta,  no  estoppel 
of  any  kind  can  be  created.  There  Is  a  seem- 
ing hardship  In  refusing  to  pay  for  the  bridge 
after  the  money  of  the  company  has  com- 
pleted It,  and  it  Is  In  use  upon  a  regularly 
laid  out  public  highway.  But  the  want  of 
legal  authority  to  contract  was  known,  or 
ought  to  have  been  known,  by  the  company 
before  It  expended  any  of  Its  money.  There- 
fore It  Is  at  fault.  Those  dealing  with  a 
township  must  see  to  It  that  its  officers  have 
power  to  act.  In  this  case  nothing  was  con- 
cealed, and  all  the  facts  appear  upon  Uie 
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public  records.  A  township  or  other  munic- 
ipality can  only  act  by  the  mode  prescribed 
by  law.  Any  other  rule  leaves  the  taxpayers 
at  the  mercy  of  the  officers  of  the  town- 
ship and  contractor,  and  would  render  al! 
statutory  provisions  of  limitation  of  power 
nugatory.  Lewis  v.  Commissioners,  12  Kan. 
186;  15  Amer.  &  Eng.  Enc.  Law,  1124;  Daly 
V.  City  &  County  of  San  Francisco,  (Cal.)  13 
Pat  Rep.  321;  Buchanan  v.  Lltchfleld.  102 
U.  S.  278;  Newberry  v.  Fox,  (Minn.  1887.)  33 
N.  W.  Rep.  333;  Relchard  v.  Warren  Co.,  31 
Iowa.  381;  Brady  v.  Mayor,  2  Bosw.  187; 
Law  V.  People,  87  HI.  385.  Of  course,  as 
the  bridge  was  constructed  upon  the  high- 
way with  the  permission  of  the  authorities, 
the  company  may  remove  the  same.  As  the 
township  refuses  to  pay  for  the  bridge,  It 
can  have  no  interest  or  right  to  keep  It  All 
the  parties  acted  without  any  statutory 
authority. 

In  behalf  of  the  bridge  and  manufacturing 
company  It  Is  urged  that  the  following  au- 
thorities, among  others,  sustain  the  Judgment 
of  the  trial  court:  Brown  v.  City  of  Atchi- 
son, 39  Kan.  37,  17  Pac.  R^.  465;  Brown  v. 
Mllliken.42  Kan.  769,  23  Pac.  Rep.  167;  Stew- 
art V.  Commissioners,  45  Knn.  70S.  26  Pnc. 
Rep.  683;  School  Dlst.  v.  Boyer,  46  Kan.  54, 26 
Pac.  Rep.  484;  Hut<dilnson  &  8.  R.  Co.  v.  Board 
of  Oom'rs  of  Kingman  Co.,  48  Kan.  70,2SPa/>. 
R^.  1078.  In  Brown  v.  City  of  Atchison, 
supra,  Brown  &  Bier  dellv^^d  over  to  Atchi- 
son dty  bmds  amrantlng  to  ¥49,943.95,  and 
recdved  In  funding  bonds  only  $29,966.37. 
The  court  in  that  case  held  fbaX,  under  the 
drcnmstances,  the  dty  could  not  retain 
¥19,077.58  q£  good  bonds,  and  then  refuse  to 
carry  out  Its  contract,  which  was  a  benefit 
to  it  In  Brown  t.  Mllllken,  supra,  it  waa 
assumed  that  the  funding  bonds  were  In  tlie 
bands  of  innocent  and  t>ona  fide  holders.  In 
Stewart  v.  Commlsslonersi  supra,  Stewart 
acted  for  himself  alone;  not  In  an  official 
capacity,  and  not  for  any  township  or  other 
mnnic^all^.  He  was  h^  to  be  estopped 
hy  his  own  acts.  In  School  Dlst  Boyer. 
Bapin,  th&K  was  no  wont  of  povcer  on  the 
part  of  the  ofiI(%r8  of  the  school  district 
me  sdiooUunise  was  buUt  and  was  de- 
fective In  some  particulars.  The  district  ao* 
cepted  and  used  it  and  therefore  it  was 
held  liable  for  actual  beneflts.  In  Hutchin- 
son &  S.  B.  Co.  T.  Board  of  Com'rs  of  King* 
man  Co.,  supra,  the  redtattons  In  the  jomv 
nal  of  the  commissioners  of  Kingman  county 
showed  Uiat  the  election  was  properly  h&A, 
the  votes  properly  canvassed,  and  the  prop- 
osition submitted  properly  carried  in  accord- 
ance with  the  statute.  Every  pr«%qulslte  of 
the  law  affirmatively  appeared  In  tiiat  case, 
t^ton  the  records,  to  have  been  complied 
with  by  the  county  officials.  In  such  cases, 
of  course,  an  estoppel  applies.  None  of  these 
cases  go  to  the  extent  claimed  to  support 
the  Judgment  rendered  In  this  case.  We  are 
also  cited  to  docLsIons  from  Illinois  and 
other  states  upon  ^e  auestion  of  equitable 
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estoppeL  An  examlnatloa  of  these  cases 
shows,  however,  that  In  most  of  them  the 
powers  of  private,  not  municipal,  corpora- 
tions ure  discussed  and  <jGclde<l.  Tlie  pen- 
eral  rule  is  that  the  doctrine  of  ultra  vires  Is 
applit^  with  RTeater  strictness  to  municipal 
bodies  than  to  private  corporations.  If  the 
bridge  and  manufacturing  company  had  ac- 
tually pnld  money  Into  the  treasury  of  Salt 
Creek  township,  or  If  It  had  erected  a  bridge 
upon  property  belonging  exclusively  to  the 
township,  some  of  the  authorities  dted  from 
tUa  and  other  states  might  soatalii  the  con- 
tention of  the  company;  but  the  bridge  was 
vpoa  a  regulariylaid  out  public  hlghway.and, 
while  It  was  within  the  limits  of  Salt  Creelc 
towmdilp.  tt  was  used  by  the  public  generally, 
those  living  outride  of  the  township  as  well 
as  those  iBsldfe  The  title  to  the  h^^hway  Is 
In  the  county  tor  tlie  pnbUo  use,  and  the 
county  has  recdved  flie  benefits  of  the 
bridge,  as  as  the  township.  The  Judg- 
ment of  the  district  court  will  be  reremed, 
and  cause  remanded  for  farther  proceed- 
ings in  accordance  with  the  views  expressed 
herein.  All  Ibe  justl -ea  concurring. 


(61  Kan.  ttS) 

FUNSTEN  et  al.  v.  FOX. 
(Supreme  Court  of  Kansas.   Juno  10,  1883.) 
Appbal^Settliso  Case— Powbe  op  Coobt  aptkr 

EXPIRATIOK  OF  TlMK. 

Where  plaintiff  in  error  fails  to  serve  a 
case  made  within  the  time  allowed  b;  the  trial 
judge,  such  Jtidg:e  has  no  power  thereaftn*  to 
allow  and  settle  it. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Ellsworth  coun- 
ty; W.  G.  Eastland,  Judge. 

Action  by  J.  J.  Funsten  &  Co.  against  T, 
O.  Fox.  Defendant  had  judgment,  and  plain- 
tiffs brought  error.  Defendant  now  moves 
to  dismiss  the  cause.  Motion  granted. 

0.  J.  Evans,  L.  H.  Seaver,  and  T.  S. 
Brown,  for  plaintiffs  In  error.  Ira  B.  Uoyd, 
for  defendant  in  error. 

ALLEN,'  J.  This  case  Is  brought  here  on 
petition  in  error,  and  case  made  attached. 
Briefs  have  been  filed  by  both  parties.  De- 
fendant in  error  objects  to  the  consideration 
of  the  alleged  errors  which  plaintiff  seeks  to 
have  examined,  for  the  reason  that  the  case 
was  not  served  within  the  time  allowed  by 
the  trial  Judge.  The  trial  was  commenced  on 
the  19th  of  April.  The  plaintiff's  motion  for  a 
new  trial  is  marked  "FUed  AprU  20th,  1889." 
The  Journal  entry  of  judgment,  and  of  the 
order  overruling  the  motion  for  a  new  trial, 
bears  date  April  19th.  Plaintiff  was  then 
granted  60  days  to  make  and  serve  a  case. 
On  June  13tb  an  extension  of  30  days  was 
granted,  and  on  July  19th  a  further  exten- 
ston  of  00  days  was  given.  This  made  the 
time  for  serving  a  case  expire  on  September 
17th.  Service  was  made  and  acknowledged 
on  September  26,  18S8.  This  was  too  late. 


and  the  Judge  had  no  authority  thereafter  to 
settle  and  sign  it  It  follows,  therefore,  that 
there  is  nothing  here  for  our  consideration. 
Insurance  Co.  v.  Koons,  26  Kan.  215;  Rail- 
way Co.  V.  Wingfleld,  16  Kan.  217;  Invest- 
ment Co.  T.  Love,  43  Kan.  157,  23  Pac.  Bep. 
161.  The  case  will  be  dismissed.  All  the 
Justices  concurring. 


(SI- Kan.  G6g> 
WESTBROOK  v.  SCHMATJS. 
(Supreme  Court  of  Kansas.  June  10,  1893.) 
Qdibtiko  Title —Equtablb  RBLisr— Plbadikob. 

1.  In  a  action  by  an  owner  of  land  to  gnlet 
his  title,  and  for  eqaitable  relief,  other  than 
that  provided  In  section  594  of  the  Civil  Code, 
it  is  not  necessary  to  allege  or  prove  actual  pos- 
session of  the  land  by  tiie  plaintiff. 

2,  The  averments  of  the  petition  herdn  ex- 
amined, and  it  is  hdd  that  the  plaintiff  presets 
a  case  for  equitable  relief  independent  of  that 
provided  in  Civil  Code,  S  594. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Butler  county; 
C.  A.  Leiand,  Judge. 

Action  by  Joseph  Schmans  against  C.  E. 
Westbrook  and  others  to  quiet  ti^e.  Plain- 
tiff bad  Judgment,  and  defendant  Wwtbrook 
brings  error.  Affirmed. 

Keller  &  Dean,  for  ptahitlfl  in  error. 
Mooney  &  StTatford,r  for  def«idant  in  error. 

JOHNSTON.  J.  On  the  first  submlasion  of 
this  cause  an  order  of  dismissal  was  entered 
because  of  a  supposed  defect  in  the  cer- 
tilicat©  attached  to  the  transcript  The  rec- 
ord having  been  amended,  the  case  has  be«i 
reinstated,  and  will  be  considered  upon  its 
merits.  It  was  an  action  brought  by  Joseph 
Schmaus  against  William  Klrohner,  Robert 
Schwartz,  and  C.  E.  Westbrook,  and  In  the 
plaintiff's  petition  he  alleged  that  he  was 
the  owner  in  fee  simple  of  320  acres  of  land 
in  Butler  county,  to  whioh  the  defendants 
claim  Bome  adverse  title  or  interest  It  is 
averred  that  their  claim  Is  founded  upon  an 
agreement  or  bond  for  a  deed  which  was 
executed  in  October,  1886,  and  in  which 
Schmaus  agreed  to  convey  the  land  in  ques- 
tion to  Kirclmer  and  Schwartz  for  $4,160 
upon  lustallmeuts,  the  purchasers  to  break 
one-half  of  the  land  within  a  year,  and  pay 
certain  taxes  and  interest,  whl(^  were  spec- 
ified. It  provided  that  In  case  of  a  failure  to 
perform  the  conditions  of  the  agreement  it" 
should  be  forfeited,  on  the  electlim  of 
Schmaus,  and  all  payments  that  had  been 
made  would  be  forfeited  to  and  retained  by 
him.  It  was  also  agreed  that  time  should 
bo  regarded  as  an  essential  part  of  the  con- 
tract, and  obligatory  on  the  heirs,  executors, 
and  assigns  of  the  respective  parties.  It  was 
alleged  in  the  petltlMi  that  the  defendants 
below  had  failed  and  refused  to  perform  any 
of  the  conditions  of  the  agreement  which 
they  were  required  to  perform,  and  that 
these  conditions  were  precedent  ones,  to  be 
performed  before  ttiere  should  be  any  obU- 
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gathm  on  ttte  part  of  Sohmaos  to  do  any- 
thing In  T^aid  to  the  real  estate.  It  Is  al- 
leged th&t  this  agreement  cooHlltates  a  cloud 
npon  the  title  of  Sohmaus,  and  he  asked  that 
the  a^eemeut  be  set  aside  and  canoeled. 
and  that  he  be  deck  re  J  the  owner  la  fee 
simple  of  the  land,  free  of  any  Intwest, 
claim,  or  title  of  the  defaidants,  or  any  we 
claiming  under  tiiem.  It  la  shown  that  on 
September  26,  188S,  Kirobner  asdgned  his 
rights  under  the  contract  to  Westbrook,  and 
Qie  asalgnment  contains  a  clause  that  West- 
brook  does  not  aasmne  or  agree  to  make 
any  of  the  paymmts  provide  for  ta  the 
agreement.  In  the  second  count  of  Oie  pe- 
tition It  la  alleged  that  altlnnigh  Westbroofe 
has  no  right  or  IntMcst  In  the  land  he  per* 
dsts  In  exercising  acts  of  ownership  over  it, 
and  threatens  and  is  abont  to  enter  npon 
the  real  estate,  and  cut  and  remore  a  crop 
of  growing  grass  thereon,  to  the  injury  of 
plnintlfF,  and  an  injunction  ts  asked,  restrain- 
ing him  from  entering  upon  the  land,  cutting 
and  removing  Hie  grass  from  the  same,  or 
from  interfering  with  the  use  and  occnpancy 
of  Sohmaus.  At  the  commencement  of  the 
action  a  temporary  Injunction  was  allowed. 
Default  was  made  by  Klrchn»  and 
SfdiwartE,  but  Westbrook  appeared,  and  de- 
murred to  the  plaintiflrs  petition,  and  moved 
for  a  dissolution  of  the  temporary  tnjrmo- 
tlon.  The  demurrer  and  motion  to  dlsscdre 
were  both  overruled,  and,  Westbrook  stand- 
ing upon  his  demurrer,  the  case  proceeded 
to  Judgment  in  favor  of  Sohmaus. 

As  to  the  sufflciwicy  of  the  petition,  it  Is 
contaided  tiiat  the  action  Is  the  statutory 
one  to  quiet  title,  brought  under  section  594 
of  the  CMl  Code,  and  that  some  of  the  aver- 
ments essential  to  such  an  action  are  lack- 
ing. The  plaintiff  below  alleged  that  he  was 
the  owner  of  the  land,  but  he  failed  t»  state 
tiiat  he  was  in  possession  of  the  same  by 
himself  or  t«iant,  and  his  petition  does  not 
affirmatively  show  tbat  the  land  was  vacant 
or  unoccupied.  In  the  statutory  acti<Hi  an 
allegation  of  actual  .possession  is  essential 
to  meet  the  requlremrats  of  the  Code,  but 
we  think  It  is  manifest  that  the  plaintiff  be- 
low was  not  proceeding  under  that  provi- 
sion of  tlic  Code.  It  is  true  he  asked  to  have 
the  tlUe  qnleted  as  against  the  defendants 
b^ow,  but  tills  rnnedy  existed  before  the 
enactment  of  the  statute,  and  oonld  be  main- 
tained wlUiout  aUei^ng  or  proving  actual 
possession.  The  statutory  action  goes  fur- 
fher,  and  authorizes  courts,  ap<m  the  appU- 
cation  of  persons  In  possession  of  land,  to 
quiet  ttielr  possession,  as  against  any  Imper- 
fect or  InsDffiolait  cdalm  of  title.  Xn  Baton 
T.  Giles,  6  Kan.  28,  Chief  Justice  Kingman 
remarked  tliat  "tlie  section  Is  not  lnt«ided 
to  sive  the  rl^t  to  bring  an  action  to  quiet 
title,  for  lliat  existed  pniftoiiafy,  bat  to  au- 
thorise an  addltltmal  reme^  to  quiet  the 
possesion.'*  Olw  averments  of  the  petition 
bt  this  ease  show  that  the  plaintiff  was  seek- 
ing a  charaoter  of  rdlef  forma-ly  obtained 


in  courts  of  equitr*  and  to  which  he  was 
entitled  independent  of  the  statutory  pro- 
rlsI<HL  Instead  of  the  brief  statement  of 
facts  such  as  are  usually  alleged  under  sec- 
tion 691,  he  set  forth  at  length  the  sale,  and 
the  agreement  which  had  he^n  made  relating 
to  the.  land,  the  breach  of  its  conditions,  and 
the  forfeiture  of  the  purchaser's  rights  there- 
under. Hs  asks  to  bave  the  facts  ascer^ 
tained.  the  rights  of  the  defradants  det^- 
mlned  and  forfeited,  and  that  they  be  Ediut 
out  from  all  right  or  claim  under  Uie  con- 
tract, and.  further,  that  it  may  be  canceled 
and '  held  for  naught  He  further  alleged 
that,  without  right  or  Interest,  Westbrook, 
the  assignee  of  Kindmer,  claimed  a  right  to 
the  land,  and  proposed  to  cut  and  take  from 
it  a  growing  crop  of  grass,  which  action  he 
asked  to  have  enjoined.  It  farther  appeared 
that  the  written  agreement  tmder  which  the 
defendants  claimed  had  been  recorded  In 
the  office  of  the  register  of  deeds.  As  stated 
hi  Keith  V.  Keith.  26  Kan.  41,  the  plaintiff 
was  "seeking  a  character  of  relief  form«ly 
given  in  courts  of  chancery,  and  has  set 
forth  such  a  state  of  facts  in  his  petition 
as,  under  the  rules  of  equity  practice,  would 
entitle  him  to  r^ef.  Tber^ore^  to  succeed, 
it  is  not  necessary  for  him  to  have  alleged 
or  shown  that  he  was  in  the  actual  posses- 
sion of  the  real  estate."  See,  also,  Douglass 
V.  Nnzum,  le  Kan.  615. 

It  is  also  claimed  that  the  petition  was  ob- 
nozious  to  the  demurrer,  because  it  failed 
to  state  facts  showing  a  breach  of  the  con- 
tract of  purchase  on  the  part  of  the  d^end- 
ants.  The  petition  contains  the  egreem«it, 
in  wlUidi  are  specifically  set  forth  the  condi- 
tions and  covaiuuitB  to  be  kept  and  per- 
formed by  the  defendants,  and  it  a,verB  that 
the  d^eodants  have  not  observed  tbe  re- 
quirements of  the  contract,  and  have  failed, 
neglected,  and  refused  to  perform  any 
t^e  o(Hidltlon8  which  It  Imposed  upon  tbem. 
The  agreonent  Is  a  port  of  the  petition,  and 
together  they  are  suffideiit  to  meet  the  ob- 
jection, and  rep^  tbe  demurrer.  Tli«re  Is 
nothing  substantial  la  the  obJectltHi  to  the 
ruling  on  the  injunction.  Westbrook  can 
claim  only  through  Kirchner,  who,  as  has 
beoi  seen,  had  no  right  or  Intetest  In  the 
land.  The  determinatloa  against  the  claim 
and  rifl^ts  ot  tbe  defendants  raxHen  the  rol- 
Ing  np(Hi  the  Injunction  immaterial.  We  find 
no  error  in-  the  record,  dud  therefore  the 
Judgment  of  the  district  court  wUl  be  af- 
firmed. All  the  Justices  ooncurrlng. 

<B1  Kan.  HI} 

In  re  IXOYD. 

(Supreme  Court  of  Kansas.  June  10,  1893.) 

Assault  with  Iotkxt  to  Raps  — Lnfohhatioh— 
evidbsce. 

1.  An  ineffectual  attempt  to  carnally  and 

unlawfully  know- a  female  under  the  age  of  18 
years,  with  or  without  her  consent,  is  a  puolah- 
able  offense:  and  the  general  statute  proridins 
for  the  punishment  of  attempts  to  commit  of 
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fenses  applies  to  vIotatioDB  of  the  law  relating 
to  rape,  as  amended  in  1SS7. 

2.  Where  an  iDformatlon  charRea  tbe  com- 
pleted offense  of  rape,  and  an  uoauccessful  at- 
tempt is  shows,  the  defendant  mar,  ttndw  anch 
a  charge,  be  convicted  of  an  attempt  to  comnut 
the  offense.   Crim.  Code.  §  121. 

3.  Before  there  can  be  a  conviction  in  such 
a  case  there  must  be  not  only  the  criminal  in- 
tent, but  overt  acts  towards  the  commission  of 
the  offense  must  be  proven;  and  the  attempt 
must  progress  sufficiently  towards  execution  to 
clearly  show  the  criminal  Intent  of  the  defend- 
ant. 

(Syllabus  by  the  Court) 

Original  proceedings  In  habeas  corpns.  at 
the  relation  of  John  O.  Lloyd,  for  tlie  re- 
lease of  relator  from  custody  on  a  ooovlctlon 
of  an  assault  with  intent  to  iap&  Applica- 
tion denied. 

O.  E.  Lobdell,  for  pettUoner.  John  T.  Lit- 
He,  Atty.  Gen.(  and  J.  S.  Slnunona,  for  le- 
apondent. 

JOHNSTON,  J.  Thia  la  an  application  for 
a  writ  of  babeaa  corpus  by  John  O.  Iloyd  to 
aecure  his  releaae  from  iniprlsonmait  In  the 
state  penlt^tlnry.  In  the  Information  upon 
whl(A  he  was  tried  It  was  charged  that  he 
"did  then  and  thf»«  milawfoUy,  feLonloualy, 
and  carnally  know  one  Sadie  Wllllama,  ahe^ 
tiie  aald  Sadie  WllUama,  being  then  and 
ttiere  a  female  mider  the  age  of  eighteen 
years."  At  a  trial  held  In  Febroaiy.  1883,  he 
was  convicted,  and  the  verdict  vpOn  which 
judgment  was  pronounced  found  him  guilty 
"<jt  an  attempt  to  comnUt  the  crime  of  rape 
on  the  person  of  Sadie  Williams."  The  Judg- 
ment of  the  cotut  was  Imprisonment  at  hard 
labor  for  a  period  of  seven  years.  The  fiicts 
and  drcomstuices  connected  with  the  com- 
mission of  the  offense  have  not  been  brought 
to  our  attention,  nor  hare  any  of  the  proceed- 
tnga  In  the  court  b^w,  except  the  dmrge 
and  ttie  Judgment 

It  Is  contended  that  the  Judgment  la  void, 
and  the  reatrulnt  lUegal,  for  the  reason  that 
the  terdlct  of  the  Jury  does  not  find  the  peti- 
tioner guilty  of  an  offense  punishable  under 
the  laws  of  Kansas;  and,  sectmd,  that  eveu 
If  It  did  It  is  a  separate  and  distinct  felony 
trom  that  charged  In  tiie  information.  No 
mere  Irregularity  In  the  conviction  can  avail 
the  petitioner  In  this  proceeding.  If,  upon 
ttie  charge  madt^  and  under  any  state  of 
fitcts,  he  could  have  been  convicted  of  an  at- 
tempt to  commit  rape,  his  application  for  re- 
lease must  be  refused.  An  attempt  to  car- 
nally and  tmlawfully  know  a  female  imder 
the  age  of  consent  la  a  punishable  offense. 
State  V.  Hart,  33  Kan.  218,  6  Paa  Rep.  288; 
Gen.  St  18S9,  pars.  2152,  2557.  In  such  case 
there  must  be,  not  only  the  Intent  to  commit 
the  offense,  but  some  act  towards  its  com- 
mission. It  has  been  held  that  mere  eolicita- 
tloD,  without  any  step  taltcn  towards  the 
commission  of  the  offense,  is  Insufficient  to 
constitute  an  attempt.  Cox  t.  People,  82  111. 
191;  Whart  Crlm.  Law,  g  179.  Overt  acta 
towards  the  commission  of  a  rape  must  be 


proven  before  there  can  be  a  conviction,  and 
the  attempt  should  progress  sufficiently  to- 
wards execution  to  clearly  show  the  crim- 
inal Intent  of  the  defendant  The  consent  of 
a  female  mider  18  years  of  age,  and  who  by 
law  is  declared  Incapable  of  giving  consent, 
to  an  attempt  which  Is  Intercepted  or  pre* 
vented  before  consummation.  Is  unimportant, 
and  oonstttutea  no  defense.  Crimes  Act.  i  31; 
Reg.  V.  Beale,  10  Ctn,  Grim.  Gas.  157. 

^e  obJectl<m  that  the  petitioner  waa  con- 
victed of  an  offense  otiier  than  that  stated  In 
the  Information  la  not  good.  It  is  true  that 
the  information  charged  the  full  commission 
at  Hie  offense  of  rape,  but  under  section  121 
of  the  Criminal  Code  a  person  charged  witb 
the  commission  of  a  rape  may,  upon  suffi- 
cient proof;  be  convicted  of  an  attempt  to 
commit  that  offenae.  State  v.  Decker,  36 
Kan.  721, 14  Fac.  Hep.  283. 

It  la  stron^y  urged  that  the  statute  ouctr 
ed  In  1868,  making  attempts  to  commit  of- 
fenses punishable,  cannot  be  applied  to  an  at- 
twupt  to  have  a^cual  Intercourse  with  a  f^ 
male  under  18  yeara  of  ag&  The  claim  la 
lliat  the  statute  rdatlng  to  attempta  was  oi- 
acted  long  prior  to  1887,  at  which  time  the 
law  of  rape  was  amended  so  that  sexual  In- 
tercourse with  a  female  under  18  yeara  of 
age,  with  or  without  consent,  constituted 
rape,  and  that  by  tbe  amendment  an  ofloiae 
waa  defined,  not  previously  In  existence,  and 
which  cannot  be  brou^t  within  the  opera- 
tion and  effect  of  the  statute  rating  to  at- 
tempts Prior  to  the  amendment,  rape  was 
defined  as  the  "carnal  and  unlawful  knowing 
(ft  any  female  child  nnder  the  age  of  ten 
yean,  or  by  fOndb^  ravishing  any  woman 
of  the  age  of  ten  years  or  npwarda."  Undw 
the  ammded  law  It  was  defined  as  the  "car- 
nal and  nnlawftil  knowing  of  any  female  nn- 
dor  the  age  of  ei^teen  years,  or  1^  fordbly 
ravishing  any  woman  of  the  age  of  el^teen 
years  or  upwards."  It  will  l>e  observed  that. 
Instead  of  creating  a  new  offense,  the  amendr 
ment  only  expanded  an  existing  one,  so  that 
the  matter  of  the  conaent  ot  the  female  be- 
tween the  ages  of  10  and  18  years  became 
immaterlaL  Whether  the  girl  on  whom  tlie 
attempt  was  mode  In  tUa  case  was  more  or 
l«a  than  10  years  of  age  Is  not  shown.  The 
statute  relating  to  attempts,  however.  Is  gen- 
eral and  prospective  In  Its  operation,  and  Its 
language  la  sndi  as  to  make  It  apply  to  ai^ 
attempt  to  commit  an  offense  then  or  there- 
after defined  by  statute.  The  case  of  Hall  v. 
State.  20  Ohio,  7,  Is  cited  against  the  appli- 
cation of  the  statute,  but  we  find  It  Is  based 
upon,  and  refers  to.  a  statute  of  a  local  char- 
acter, which  it  was  held  should  be  limited  to 
persons,  places,  and  things  as  they  existed 
at  the  time  of  Its  passage.  Neither  do  we 
think  that  the  case  cited  by  the  Ohio  court 
(U.  S.  v.  Paul.  6  Pet  141)  is  applicable.  That 
ease  rests  upon  statutes  unlike  our  own,  and 
does  not  control.  Our  statute  Is  sweeping  lu 
its  cliaractcr.  and  provides  that  "every  per- 
son who  shall  attempt  to  commit  an  offenae 
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prohibited  law,  and  In  snch  attempt  shall  | 
do  any  act  towards  the  commission  of  such 
offense,  but  shall  fall  in  the  perpetration 
thereof,  or  shall  be  prevented  or  Intercepted 
In  executing  the  same,  upon  conviction  there- 
of shall,  in  cases  where  no  provision  is  made 
b7  law  for  the  pmilshment.of  such  attempt, 
be  punished"  In  the  manner  thereinafter 
stated.  Oen.  St  lbd9,  par.  2557.  Nothing  in 
this  provision,  nor  any  other,  warrants  the 
view  that  whenever  the  statute  relating  to 
an  offense  Is  modified,  or  the  ponlahment 
ctuinged.  the.  general  law  relating  to  at- 
tempts most  be  re-enacted,  or  special  pro- 
vision made  for  its  application  to  the  modi- 
fled  or  amended  law.  The  application  of  the 
petitioner  falls  to  show  that  the  judgment 
and  commitment  under  which  he  is  impris- 
oned are  void,  or  that  be  is  entitled  to  a  re- 
lease, and  hence  It  will  be  dented.  All  the 
Justices  coDcorriDg. 

(SI  Kan.  my 

cm  OF  POTWIN  PliACB  v.  TOPEKA 
BY.  CO. 

(Supreme  Court  of  Kansas.  June  10,  1893.) 

Utkbbt  Railwats— Duties  to  Public— Tbakspbb 
or  Fra:ichi8B — Mandamus. 

1.  The  performance  of  the  datles  which  a 
street-railway  compaoy  owes  to  the  pnblic  to 
operate  its  hues  in  accordance  with  the  provi- 
■Hms  of  a  dty  ordinance  under  which  its  road 
was  constructed  mav  be  enforced  by  mandamus. 

2.  Hie  dtT  of  Potwin  Place  granted  to  the 
T.  E.  T.  By.  Co.  the  rif^t  to  constmet  a  street 
railway  on  certain  streets  under  an  ordinance 
reguinog  a  stated  ear  service  to  be  furnished 
by  that  company.  Said  comnany  thereafter  ex- 
ecuted and  delivered  to  defendant  a  deed  by 
Us  terms  granting,  assigning,  and  conveying 
to  llie  defendant  all  franchises,  powers,  privi- 
leges, and  immunities  possessed  by  it  and  its 
line  of  road  in  plaintiff  dty.  Defendant  accept- 
ed said  deed,  and  operated  said  line  for  a  time. 
Bdd,  that  the  defendant  thereby  assumed  the 
performance  of  the  duties  towards  the  pubUe 
which  before  rested  on  the  grantor. 

S.  Tbe  granting  of  a  writ  of  mandamus 
rests  largely  in  the  sound  discretion  of  the 
court  and  where  it  ifi  asked  to  enforce  the 
performance  of  a  duty  to  the  public  the  Inter- 
ests of  all  the  people  concerned  will  be  regard- 
ed, and  the  writ  will  be  so  framed  as  will  best 
preserve  and  enforce  the  zi^ta  of  all  putles. 

(Syllabus  by  the  Court.) 

Orlgiiial  pf'iceedlngs  by  the  dty  ot  Potwin 
I'lace  for  mandamus  to  tbe  Topcka  Railway 
Company.  Writ  granted. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ALLEN,  J.: 

The  dty  of  Potwin  Place,  a  city  of  the 
third  class,  brings  this  action  against  the 
Topeka  Hallway  Company  to  compel  it  to 
operate  Its  line  of  street  railway  in  the  city 
of  Potwin  Place,  which  It  acquired  by  pur- 
^aae  from  the  Topeka  Rapid  Transit  Rail- 
way Company  by  deed  dated  April  5,  1892. 
The  lino  In  question  was  constructed  by  the 
Topeka  Rapid  Transit  Railway  Company 
tmder  Ordinance  No.  25,  passed  by  the  mayor 
and  coundlmen  of  the  city  of  Potwin  Place 
on  May  10,  18S8,  by  whidi  the  last-named 
company  was  granted  the  rii^t  to  construct 


and  ap&mte  a  road  for  a  term  of  20  years 
along  Willow  avenue  from  the  east  to  the 
west  line  of  the  city,  on  Elmwood  avenue 
from  Laurel  avenue  south  to  the  city  limits, 
and  on  Latu'el  avenue  from  ibe  east  to  the 
west  line  of  the  dty  The  line  was  con- 
structed, soOn  after  the  passage  Qf  said  or- 
dinance, along  Willow  and  Elmwood  ave- 
nues, and  on  Laurel  avoiue  from  Elmwood 
east  to  Greenwood  avenue,  and  was  operat- 
ed by  that  company  until  the  execution  of 
the  deed  before  mentioned.  By  this  deed 
the  rapid  transit  company  conveyed  to  the 
Topeka  company  all  Its  lines  of  road  in  the 
dty  of  Topeka,  and  this  line  In  Potwin 
Place,  which  Is  particularly  descrit)ed  In  the 
deed.  The  defendant  soon  thereafter  pro- 
ceeded to  operate  the  line  of  road  located 
in  the  plaintiff  dty  in  connection  with  its 
lines  in  Topeka,  substantially  as  it  bad  been 
before  operated  by  the  rapid  transit  com- 
pany, and  continued  to  so  operate  it  up  to 
about  the  27th  day  of  October,  181)2,  whm 
it  ceased  to  operate  Its  line  In  Potwin  Place, 
and  It  has  failed  to  operate  It  ever  since. 
Since  the  construction  of  said  road  the  dty 
ot  Potwin  Place,  has  been  enlarged  the 
addition  of  what  was  before  termed  An* 
bumdale,  so  that  in  territorial  extent  it  has 
been  more  than  doiUded,  and  largely  in* 
creased  ta  population.  Said  Ordinance  25 
gave  the  Topeka  Rapid  Transit  Railway 
Company  the  right  to  cmutnict  its  track, 
and  (operate  by  dectridty  Itb  road.  It  pro- 
vides that  "the  cars  of  said  company  shall 
at  all  times  be  entitled  to  the  track,  and  the 
driver  of  emy  other  T^de  on  the  trade 
or  the  Bide  tbBTeol  shall  torn  socii  Te- 
hlde  out  when  any  car  comes  np,  so  as  to 
leave  the  trade  vnobstmcted  for  the  free 
passage  of  the  cars,"  and  regolres  that  "said 
railway  shall  be  so  operated  that  a  car 
shall  pass  any  gimi  point  eadi  way  on  the 
rente  at  least  every  twenty  minutes  for 
twelve  hours,  and  at  least  once  every  thirty 
minutes  for  four  hours,  during  that  part 
cf  the  day  the  road  shall  be  operated."  On 
the  2d  of  Mayi  1892,  the  defendant  also  ac- 
quired by  deed  the  pnqterty  ot  the  Tc^iefca 
City  Railway  Company,  which  was  (oper- 
ating horse-car  lines  In  T(veka,(Kie  of  which 
extends  into  Aubumdale,  and  is  sttll  op- 
erated by  horse  power.  An  altenmtlve  writ 
of  mandamus  was  issued  in  this  case  on  the 
2l8t  of  November,  1802.  The  defendant 
flled  a  motion  to  quash,  which  was  over- 
ruled at  the  April  session,  but  no  opinion 
was  flled  or  announced  on  the  legal  ques* 
tlons  involved.  Afterwards  the  defendant 
answered,  and  the  case  was  tried  <m  its 
merits  at  tiie  Hoy  session. 

John  W.  Day,  N.  H.  Loomls,  ana  J.  B. 
Larimer,  for  plaintiff.  Rosslngtou,  Smith 
St  Dallas,  for  defendant 

ALLEN,  J.,  (after  stating  the  facts.)  Ta* 
rious  questions  are  dlsctuaed  in  the  briefly 
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ulilch  it  will  be  unnecessary  lor  us  to  wm- 
sider  at  length,  because  the  defendant  com- 
pany asserts  that  It  desires  to  (^erate  a 
line  oi  road  through  the  city  of  Potwln 
Place,  hut  It  objects  to  operating  the  line  al- 
read7  amstmcted,  because  it  claims  that 
a  better  route  could  be  sheeted  both  tor  the 
company '  and  for  the  peo^e  o£  Potwin 
Place.  The  defendant  clalma  that  it  de- 
tires,  and  has  asked  the  passage  of,  an 
ordinance  which  will  pwmlt  tt  to  operate 
-a  Une  of  road  <m  a  different  ronte  Qirougb 
the  old  city  of  Potwln  Place  through  the  ad- 
ditl<Hi  of  4-ubunidale  in  the  direction  of 
the  insane  ai^lum,  end  that  It.  would  be  win- 
ing to  oonstmct  and  operate  each  route 
on  what  couns^  term  "any  direct  ronte," 
but  the  idij  and  the  company  hare  failed 
to  agree  oa  a  new  line,  and  the  defmdant 
bas  refused  to  operate  the  old  one.  It  is 
not  sertously  contended  ttiat  th^  <dd  line  is 
unproHtable,  but  it  is  claimed  that  both  the 
Interests  of  the  defmdant  and  of  the  people 
at  Potwin  Place,  and  eq>ecidlly  of  those  Mt- 
Ing  In  the  western  part,  known  as  Auburn- 
dale,  require  that  the  eileotric  car  service 
should  be  extended  to  tiie  neliE^ilxHiiood  of 
the  insane  asylum,  as  the  peoide  of  Auboxn- 
dale  are  now  d^mdrnt  entirely  on  a  luvse- 
car  line  for  street-car  fu^litles.  The  plain- 
tiff asserts  a  willingness  to  grant  defendant 
company  a  right  to  construct  Its  line  into 
Aubumdale,  as  desired  by  the  defendant, 
but  Insists  on  the  operati<a  of  the  Une  al- 
ready constructed,  and  that  no  other  route 
could  be  selected  which  would  so  well  ac- 
commodate the  people  of  the  cHlglnal  dty. 

Defendant  challenges  the  power  of  the 
court  to  compel  It  by  mandamus  to  operate 
its  road  in  Potwin  Place.  Counsel  ooncedes 
that  a  railroad  corporation  can  be  compelled 
to  perform  Its  charter  obligations,  but  In- 
sists that  It  is  not  botmd  by  Ordinance  No. 
25,  and  that  mainly  for  two  reasons:  First. 
That  a  city  ordinance  does  not  confer  rights 
and  create  obligations  which  can  be  enforced 
by  mandamus  In  the  same  manner  as  cliarter 
obligations  can  be;  second,  because  It  Is  not 
a  party  to  tbe  ordinance,  and  has  not  as- 
sumed the  obligations  Imposed  by  its  terms. 
Much  is  said  In  the  briefs  on  the  auestlon 
whether  the  privileges  granted  to  and  the 
duties  imposed  upon  the  rapid  trancdt  com- 
pany by  Ordinance  25  constitute  a  franchise, 
a  contract,  or  a  mere  license;  the  defendant 
contending  that  they  amount  to  but  a  li  ease. 
The  term  "franchise"  seems  to  be  used  by 
the  courts  with  much  laxity.  In  Morgan  v. 
Louisiana,  93  U.  S.  22;^,  It  Is  said:  "Much 
confusion  of  thought  has  arisen  In  this  case 
and  in  similar  cases  from  attaching  a  vague 
and  undefined  meaning  to  the  term  fran- 
chise.' It  la  often  used  as  synonymous  with 
'rights,  privilegeB,  and  Immunities,'  though  of 
a  personal  and  temporary  character;  so  that. 
If  any  one  of  these  exists,  It  Is  loosely  termed 
a  franchise,'  and  is  supposed  to  pass  upon  a 
tramtfer  of  the  franchises  of  the  company. 


Bnt  the  term  must  always  be  considered  la 
connection  with  the  corporation  or  property 
to  which  tt  is  alleged  to  appertain.  The 
franchises  of  a  railroad  corporation  are 
rights  or  privileges,  which  are  essential  to 
the  operations  ot  the  corporation,  and  with- 
out which  Its  road  and  works  would  be  of 
little  value;  such  as  the  franchise  to  ran 
cars,  to  take  tolls,  to  approtiate  earth  and 
gravel  for  the  bed  of  Its  road,  or  water  for 
Its  engines^  and  the  like."  In  Sioux  Caty  St 
Ry.  Co.  V.  Sioux  aty,  138  C.  &  107,  11 
Sup.  Gt  Rep.  226,  It  Is  said:  "The  right  to 
operate  tbe  railway  in  the  streets  is  a  fran- 
chise obtained  through  power  i^ven  to  the 
dty  by  tbe  state,  but  the  state  reserved  tbe 
power  to  regelate  such,  frandilse  and  impose 
conditions  npcHi  It"  In  Railway  Co.  v.  Nave. 
38  Kan.  744, 17  Fac.  X(ep.  S87,  it  was  held: 
"Where  a  dty  authorises  a  street-railway 
company  to  occupy  a  certain  street  and  con- 
struct a  railroad  thereon  at  any  time  within 
six  months  after  the  authority  is  ^nted. 
the  privilege  so  given  must  be  used,  if  at  all, 
before  the  expiration  of  the  time  limited," 
and  that  the  permission  bo  c<mferred  was. 
nnUl  actually  availed  of  by  the  company,  a 
mere  license,  whldi  the  dty  could  revoke. 
The  question  was  not  presmted  in  that  case 
as  to  the  rights  of  the  parties  after  ttie  rail- 
way company  had  expended  money  on  the 
ftlth  of  tiie  ordinance  in  ocmstructlng  ite 
lines,  and  bad  obstructed  the  street  by 
placing  its  roadbed  and  appUances  tor  aper- 
atlng  the  same  thereon.  We  think  It  nn- 
neceeaary  In  this  case  to  nlcdy  discuss  the 
use  of  words.  The  substantial  question  we 
liave  to  decide  Is  whether  a  duty  whldi  the 
law  enjoins  rests  on  the  defendant,  as  a 
corporation,  to  operate  its  road.  That  cor- 
porations may  be  compelled  by  mandamus  to 
perform  their  duties  to  the  public  is  now 
well  settled.  Merrill.  Mand.  S5  15T-150;  RaU- 
way  Co.  V.  Hall,  91  U.  S.  343;  State  v.  Hart- 
ford &  N.  H.  R.  Co.,  29  Conn.  538;  Haugen 
V.  Water  Co.,  (Or.)  28  Bnc.  Rep.  244;  Indian- 
apolis &  C.  R.  Co.  v.  State,  37  Ind.  489:  State 
v.  Missouri  Pae.  Ry.  Co.,  33  Kan.  176,  5 
Pac.  Rep.  772;  Smnlley  v.  Yates,  36  Kan. 
519,  13  Pac.  Rep.  845.  By  the  provisions  of 
the  ordinance,  the  rapid  transit  company 
obtained  the  rl^t  to  construct  Its  roadway 
Iq  the  public  streets,  to  maintain  and  operate 
it,  to  transport  passengers  and  parcels  l^ 
means  of  ele.'^rical  power,  to  collect  charges 
and  tolls  therefor.  These  privileges  were 
not  granted  to  the  company  solely  for  the 
company's  benefit,  but  rather  that  the  cltt- 
zens  of  the  plaintiff  city  might  have  the  ben- 
efit of  an  Improved  mode  of  travd.— that 
they  might  enjoy  Uie  benefits  of  one  of  the 
Inventions  of  the  age.  By  the  terms  of  the 
ordinance  the  rights  of  the  company  were 
defined,  and  their  duties  to  the  public  de- 
clared. The  company  accepted  the  pro- 
visions of  the  ordinance,  and  constructed  Its 
road  under  the  leave  thereby  obtained.  Jlay 
it  now  disregard  the  obligations  imposed  on 
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It  by  Its  tenns?  May  It  still  iDctiml>er  the 
streets  of  tlie  city  with  its  tracli,  poles, 
wires,  etc.,  and  refuse  to  operate  its  road? 
It  is  said  that  the  performance  of  only 
charter  obligations  can  be  compelled  by 
mandamus, — that  the  charter  of  the  ■defend- 
ant company  does  not  require  It  to  operate 
a  line  of  railway  In  the  dty  of  Potwin  Place. 
The  obligations  Imposed  on  a  railroad  compa- 
ny are  seldom  defined  with  any  degree  of 
particularity  by  the  terms  of  Its  charter, 
and  thiH  Is  especially  true  of  street  railways, 
and  In  this  state,  where  all  corporations  are 
formed  under  general  laws.  It  Is  true  that 
the  company  gets  Its  charter  under  the  gen- 
eral law  of  the  state,  but  the  rights  confer- 
red by  the  charter  of  a  street-railway  com- 
pany incorporated  for  the  purpose  of  operat- 
ing a  street  railroad  In  the  city  of  Topeka  is 
but  a  barren  grant  until  It  Is  given  form  and 
force  by  an  ordinance  of  the  city  permitting 
It  to  enter  on  the  streets  and  construct  and 
opera,te  Its  lines.  From  the  state  directly  It 
derives  but  the  bare  power  to  exist  Its' 
vital  force  comes  from  the  state  Indeed,  but 
throu^  the  sut>ordinate  agency  of  the  dty 
council,  which  is  given  power  by  the  legis- 
lature to  fix  the  terms  and  conditions  on 
whidi  It  may  actually  carry  out  the  pur- 
jtoees  of  its  creation. 

Now.  while  it  is  true  that  both  the  rapid 
transit  railway  company  and  the  defendant, 
having  obtained  charters  from  the  state,  and 
also  ordinances  from  the  mayor  and  council 
of  the  dty  of  Topeka,  granting  them  the  piiv- 
nege  of  operaUng  within  the  dty  of  Topeka. 
were  in  a  position  to  carry  out  some  of  the 
purposes  of  their  organization,  and  might  be 
said  to  have  an  active  existence,  they  were 
still,  so  far  as  their  operations  In  the  dty  of 
Potwin  Place  were  concerned,  wholly  with- 
tfot  power.  In  no  way  whatever  could  tbey 
obtain  the  right  to  operate  a  railway  within 
the  limits  of  Potwin  Place  exc^t  by  au- 
thority of  the  mayor  and  coimdl  of  the  city. 
Having  accepted  the  rights  and  privileges 
conferred  by  the  ordinance,  we  think  the 
4uty  rests  on  them,  in  favor  of  the  plaintiff 
dty  and  Its  dtizms,  to  render  them  tlie 
service  for  which  the  privilege  was  granted. 
While  there  may  be  aomedonbt  as  to  whether 
HiIs  ordinance  granted  the  rapid  transit 
company  a  franchise  within  the  strict  deflnl- 
tl<m  of  the  word.  It  la  extremdy  difficult  to 
percdve  xrherdn  ^e  ris^ts  conferred  sab- 
Btantlally  differ  from  a  ftandilse  derived  lm< 
mediatdy  iroca  the  leglslatorfe  It  Is  certain- 
ly 8  grant  In  the  nature  of  a  bunchlse,  and 
one  which  Imposes  on  ^e  company  duties 
towards  the  public.  A  street  railway  may 
be  compelled  by  mandamus  to  perform  these 
duties.  See  Booth,  St.  By.  Law,  |  65,  and 
autboriUes  tbexe  dted.  Whether  the  com- 
pany's duties  be  dentnulnated  contract  ob- 
ligations, or  duties  imposed  by  the  terms  on 
which  a  franchise  has  been  granted,  the  du- 
ties are  essentially  public,  and  such  that  no 
adequate  remedy  In  the  ordinary  course  of 


legal  proceedings  is  afforded  the  plaintiff 
and  its  dtizens. 

As  to  the  second  contention,  that  the  de- 
fendant company  is  not  bound  by  the  or- 
dinance because  it  is  not  a  party  to  it,  we 
think  it  clear  that  the  rapid  transit  railway 
company  had  the  right  to  sell  its  property 
in  Potwin  Place. ,  That  property  would  be 
valueless  without  the  power  to  operate  It. 
The  defendant  company  Is  Incorporated  for 
the  piu-pose  of  operating  lines  of  street  rail- 
way in  Topeka  and  vicinity.  The  deed  from 
the  rapid  transit  company  to  the  def^daut 
by  its  terms  grants  and  conveys  to  the  de- 
fendant "all  and  singular  the  rights,  fran- 
chises, powers,  privileges,  and  InmiunlUee 
possessed  by  It,"  and  conveys  by  special  de-  , 
scriptlon  the  line  on  Willow  avenue,  Elm- 
wood  avenue,  and  Laurel  avenue  In  the 
plaintiff  dty.  We  fall  to  perceive  any  valid 
ground  on  which  the  defendant  can  Impeach 
ito  own  title  to  this  property,  or  its  right  to 
operate  It,  under  Ordinance  No.  25.  If  It 
takes  the  property  and  the,  privileges  con- 
ferred by  the  deed  and  the  ordinance,  dear- 
ly  it  must  take  them  subject  to  the  bur- 
dens and  laden  with  the  responsibilities  do- 
dared  in  the  ordinance.  The  defendant 
stands  in  ndther  better  nor  worse  position 
In  relation  to  the  people  of  Potwin  Place 
than  did  the  rapid  transit  company.  It  is 
not  pretended  that  Its  charter  Is  not  broad 
enough  to  warrant  its  operating  this  line  of 
road.  On  the  contrary,  It  affirms  Its  desire 
to  further  extend  Its  lines  witliln  the  limits 
of  pliUtttiff  city.  It  is  conceded  that  the 
granting  of  a  writ  of  mandamus  rests  some- 
what In  the  discretion  of  the  court.  In  this 
particular  case  it  shoidd  be  Issued  only  in 
the  Interest  of  the  public,  and  to  enforce  the 
performance  of  a  public  duty  by  the  defend- 
ant The  d^endant  contends  that  It  will  be 
Impracticable  to  operate  the  entire  line  as 
constructed  In  Potwin  Place,  and  also  to  oper- 
ate an  extension  through  Aubnmdale  to  the  ,  , 
a^lnm,  In  a  maimer  satisfactory  to  the  pub- 
lic. We,  of  course,  have  no  right  to  direct 
the  plaintiff  to  grant  the  defoidant  company 
any  new  privileges,  but  In  enforofng  the 
plaintiff's  rights  we  ought  to  take  into  con- 
sideration all  of  ^e  drcumstances.  and  the 
needs  of  all  its  dtizens.  The  portion  of  the 
route  which  the  defendimf  especially  objects 
to  operating  Is  the  part  on  Elmwood  aventie 
from  Fatk  to  Laurel  aveaiue,  and  tlie  two 
VUxskB  on  Laurel  avenue.  The  two  blodra 
on  Laurel  avenue  extend  east  from  Elmwood 
avenue,  and  therefore  lie  In  the  opposite  dl- 
rectlcm  from  the  Aubumdale  addition.  In 
order  to  operate  these  two  blocks  in  conneo* 
tlwt  with  an  ectension  uirough  Aubumdale 
towards  the  asylum  It  would  be  necessary 
either  to  double  the  distance  on  Lanrd 
avenue  each  trip,  or  to  alternate  cars  on  each 
route.  The  evidence  leaves  us  In  doubt  aa  to 
whether  this  could  be  done  In  a  manner 
satisfactory  to  the  people,  and,  aa  we  are 
unwilling  to  make  any  ordo:  which  Is  likely 
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to  iH^Tent  adequate  service  being  rendered 
to  the  people  of  the  Aobumdale  addttloij, 
we  think.  In  the  exercise  of  our  discretion, 
we  should  not  peremptorily  require  the  oper- 
ation of  the  two  blocks  on  Laurel  avenue. 

It  appears  that  the  present  terminus  of  the 
defendant's  operated  electric  line  is  at  the 
comer  of  Sixth  and  West  streets;  that  the 
company  has  the  right,  under  the  ordinance 
passed  by  the  mayor  and  coimdl  of  the  city 
of  Topeka,  to  construct  Its  Unes  on  any  of  the 
streets  of  Topeka.  It  Is  therefore  entirely 
practicable  for  It  to  connect  its  lines  now  in 
operation  with  the  east  end  of  the  Willow 
avenue  line,  and  we  think  it  should  be  re- 
quired to  operate  the  Willow  avenue  and 
Elmwood  avenue  lines  In  accordance  with 
tlie  terms  of  the  ordinance.  A  peremptory 
writ  will  be  awarded  requiring  the  defendant 
to  operate  Its  line  along  Willow  avenue,  and 
on  Elmwood  avenue,  from  the  south  end 
thereof  to  Laurel  avenue,  and  Judgment  will 
be  rendered  against  the  d^eudant  for  ooats. 
AH  the  JuattceB  concurring. 


(SI  Kan.  tO) 

ATCHISON,  T.  &  8.  F.  R.  CO.  v.  BOARD 
OP  COM'RS  OF  SUMNER  COUNTY. 
(Siqnreme  Court  of  Kansas.  Jane  10,  1893.) 
Actions — Misjoikdbh'  or  Caubbs — Parties — Cok- 

FOKA.TIONS  —  COSBOUDATION  —  ACTIOS  TO  TrT 

Validitt  —  Bt  Whou  bBouoBT  —  Rights  of 
Stockholders. 

1.  The  petition  of  plaintiff  erroneously 
grouped  and  blended  together  in  one  general  al- 
legation several  causes  of  action,  and  the  mo- 
tion of  defendants  to  separately  state  and  num- 
ber them,  as  well  as  to  make  the  avmuents 
thereof  more  definite  and  certain,  should  have 
been  sustained. 

2.  A  canse  of  action  in  favor  of  the  plain- 
tiflE,  and  against  one  defendant,  cannot  be 
united  with  another  cause  of  action  in  favor  of 
the  same  plaintiff  against  another  defendant, 
where  neitner  defendant  is  ioterested  in  the 
cause  of  action  alleged  against  the  other. 

3.  Before  a  stockholder  in  a  corporation 
can  maintain  an  action  in  his  own  name  to 
obtain  a  remedy  for  wrongs  committed  against 
the  corporation,  it  must  appear  that  the  stock- 
holder has  in  good  faith,  out  without  success, 
attempted  to  secure  action  by  the  directors  or 
managing  officers  of  the  corporation,  or  that 
demand  for  their  action  would  be  unavailing. 

4.  Where  several  railway  companies  have 
entered  into  articles  of  agreement  for  consoli- 
dation, and  have  obBcrved  the  forms  of  the 
statute  in  such  organisation,  and  filed  the  arti- 
cles of  agreement  with  the  secretary  of  state, 
and  the  consolidated  company  has  for  a  con- 
siderable time  assumed  to  be  and  to  act  as  a 
corporation,  an  inquiry  into  the  invalidity  or 
nonexistence  of  the  consolidation  can  only  be 
brought  by  the  proper  prosecuting  officer  in  the 
name  of  the  state. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
J.  T.  Herrick,  Judge. 

Action  by  the  board  of  county  commisrion- 
ers  of  Sumner  county  ag^nst  the  Atchison. 
Topeka  &  Santa  Fe  Railroad  Company  and 
others.  From  a  judgment  entered,  defrad- 
ant  the  AtcUaon,  Top^  &  Santa  Fe  RaU- 
road  Company  brings  error.  Reversed. 


Geor^  R.  Feck,  A  A  Hurd,  and  Robert 
Dunlap,  for  plaintiff  In  error.  P.  V.  C.  Poole, 
James  Lawrence,  and  W.  W.  Schwlnn,  for 
defendant  In  error. 

JOHNSTON,  J.  This  action  was  brought 
In  1885  by  the  board  of  county  commission- 
ers of  the  county  of  Sumner  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, the  Cowley,  Sumner  &  Ft  Smith  Rail- 
road Company,  and  the  Wichita  &  South- 
western Railway  Company;  and  the  peti- 
tion first  filed  was  afterwards  amended  by 
adding  allegations  of  fact,  and  the  naming 
of  additional  defendants.  In  September, 
1887,  a  third  amended  petition  was  filed,  in 
which  the  Harvey  County  Railroad  Com- 
pany, the  Wichita  &  Southwestern  Railroad 
Company,  and  the  board  of  county  commis- 
sioners of  Cowley  county  were  named  as  de- 
fendants. Motions  were  made  to  require 
the  plaintltr  to  separately  state  and  num- 
ber the  causes  of  action  contained  In  the 
petition,  and  to  make  more  definite  and  cer- 
tain the  allegations  embraced  therein.  These 
motions  were  overruled,  after  which  a  de- 
murrer to  the  petition  was  filed  by  two  of 
the  defendants,  alleging,  among  other 
grounds,  a  defect  of  parties  defendant,  the 
improper  Joinder  of  several  causes  of  ac- 
tion, and  that  sufficient  facts  were  not  stat- 
ed to  constitute  a  cause  of  action  against 
either  of  the  defendants.  The  demurrer  was 
overruled,  and  these  mllngs  are  assigned  as 
error. 

In  the  amended  petition  It  Is  substan- 
tially alleged  that  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company,  (which,  for  con- 
venience, will  hereafter  be  designated  the 
"Atchison  Company,")  the  Cowley,  Sumner 
&  Ft.  Smith  Railroad  Company,  (which,  for 
the  same  reason,  will  be  referred  to  as  the 
"Ft  Smith  Company,")  the  Harvey  County 
Railroad  Company,  and  the  Wichita  &  South- 
western Railroad  Company  were  corpora- 
tions organized,  existing,  and  doing  business 
as  such  imdcr  the  laws  of  Kansas,  and  that 
In  October,  1878,  the  president  vice  presi- 
dent, treasurer,  and  secretary  of  the  Atchi- 
son Company,  each  of  whom  was  a  director 
and  shareholder  in  said  company,  together 
with  two  of  Its  attorneys,  associated  them- 
selves with  six  other  persons,  and  Incor- 
porated the  Ft.  Smith  Railroad  Company.  It 
is  alleged  that  the  county  of  Sumner  sub- 
scribed to  tlie  capital  stock  of  the  Ft.  Smith 
Company,  and  issued  its  bonds,  in  the  sum 
of  $172,600,  to  aid  tn  the  construction  of  the 
road,  receiving  In  exchange  therefor  an  equal 
amount  of  the  stock  of  the  company,  and 
that  the  county  of  Cowley,  for  the  same  pur- 
pose, subscribed  to  the  capital  stock  of  the 
company  In  the  amount  of  $128,000.  and  Is- 
sued and  ddlvered  to  the  company  the  bonds 
of  the  county  In  a  like  amount  It  Is  then 
allied  that  the  officers,  directors,  and  at- 
torneys of  the  Atchison  Company,  hereto- 
fore named,  together  with  those  with  whom 
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tfiey  were  aasodated,  appointed  themselves 
as  the  officers  and  directors  of  the  Ft  Smith 
Company,  and  hare  since  continued  in  the 
control  of  the  latter  company,  and  that  In 
August.  1879,  the  Ft  Smith  Company,  at  the 
instance  of  the  Atchison  Company,  mort- 
gaged the  railroad  built  and  to  be  built  under 
the  charter  of  the  Ft  Smith  Company,  hi 
the  sum  of  $798,000,  to  two  persona  who 
were  officers  and  stockholders  In  the  Atch- 
ison Gompaoy,  who  thereafter  received  from 
the  sale  of  the  bonds  their  face  value,  which 
.was  in  amount  equal  to  $8,000  for  each  mile 
of  the  road  built  It  is  then  alleged  that  the 
Ft.  Smith  Gompai^  sold  the  municipal  bonds 
received  from  the  counties  of  Sumner  and 
Cowley,  and  received  therefor  the  sum  of 
$300,600,  which,  with  the  amount  received 
from  the  sale  of  the  mortgaged  bonds,  was 
wrongfully  turned  over,  and  placed  in  the 
treasury  of  the  Atchison  Company.  It  is 
alleged  that  the  cost  of  the  road  con- 
structed by  the  Atchison  Company  for  the 
Ft  Smith  Railroad  Company,  Including  all 
of  the  track,  buildings,  bridges,  etc.,  did  not 
exceed  the  sum  of  $5,000  per  mile,  or  a  total 
cost  of  $480,000.  It  Is  next  aUeged  that 
the  officers  and  directors  of  the  Ft.  Smith 
Company  executed  and  d^vered  to  the  Atch- 
ison Company  11,994  shares  of  its  capital 
stock,  without  any  real  consideration  having 
been  paid  therefor,  and  that  the  Atchison 
Company  has  never  )>ald>  nor  given  anything 
of  value,  for  the  stock  so  transferred  to  it 
The  transfer  is  alleged  to  have  been  made 
in  order  to  enable  the  Atchison  Company 
to  manage  and  control,  for  Its  own  benefit 
the  business,  and  atFairs  of  the  Ft  Smith 
Company.  It  is  further  alleged  that  the 
bonds  and  stock  so  paid  over  and  transferred 
to  the  Atchison  Company  were  transferred 
under  a  pretended  contract  made  with  the 
tpeasurer  of  the  Atchison  Company,  where- 
by tne  Atchison  Company  subscribed  for 
the  capital  stock  of  the  Ft  Smith  Company 
upon  the  agreement  to  build  and  construct 
the  road  of  the  Ft  Smith  Company  in  con- 
sideration of  recdvlng  the  aforementioned 
mortgage  bonds,  municipal  bonds,  and  capi- 
tal stock.  It  is  aUeged  that  the  contract  is 
void  for  the  reason  that  it  was  unjust;  was 
made  by  persons  who  were  stockholders  and 
officers  of  each  of  the  contracting  parties; 
was  entered  into  In  order  that  the  Atchison 
Company  might  absorb  the  receipts .  and 
earnings  of  the  Ft  Smith  Company  to  the 
exclusion  of  the  bona  fide  stockholders  of 
Sumner  and  Cowley  counties.  It  is  next  al- 
leged that  on  September  6,  1882,  the  Ft 
Smith  Company,  the  Atchison  Company,  the 
Wichita  &  Southwestern  Railroad  Company, 
and  the  Harvey  County  Railroad  Company, 
without  the  consent  of  the  county  of  Sum- 
ner, entered  Into  an  agreement  of  consolida- 
tion under  the  name  ot  the  Wichita  & 
Southwestern  Railway  Company,  which 
agreem«it  waa  approved  and  ratified  by 
two-thirds  of  the  ca^tal  stock  of  the  com- 


panies; but  it  Is  averred  that  the  consolida- 
tion was  unlawful  and  invalid  because  the 
officers,  directors,  and  stockholders  of  thn 
Atchison  Company  owned  and  controlled  the 
stock  In  the  several  companies  c6nsoUdated, 
aud  that  it  was  entered  into  for  its  own 
benefit  It  Is  next  alleged  that  on  Octol>er 
20.  1885,  the  Wichita  &  Southwestern  RaU- 
way  Company  leased  the  railroad,  lands, 
buildings,  and  other  property  of  the  con- 
solidated company  to  the  Atchison  Company 
from  1883  to  1979.  It  is  stated  that  the 
lease  was  made  at  the  instance  and  for  the 
benefit  of  the  Atchison  Company,  and  that 
the  officers  of  one  company  held  similar 
positions  in  the  other;  and  for  that  reason, 
as  well  as  others,  It  is  alleged  that  the  lease 
was  invalid,  and.  further,  that  the  county 
of  Sumner  had  never  ratified  or  consented 
to  the  lease,  and  had  no  notice  of  the  mak- 
ing of  the  same  until  about  the  time  of  the 
commencement  of  this  action.  It  is  further 
averred  that  in  October.  1885,  the  Atchison 
Company,  without  the  consent  of  the  county 
of  Sumner,  obtained  possession  of  the  cer- 
tificates or  shares  of  the  capital  sto<^  owned 
by  the  county  in  the  Ft  Smith  Company, 
and  after  the  Atchison  Company  had  been 
notified  that  the  county  of  Sumner  would 
not  ratify  the*  consolidation,  and  wonld  not 
surrender  Its  stock,  but  that  It  neglects  and 
refuses  to  surrender  and  turn  over  to  the 
county  the  certificates  so  wrongfully  ob- 
tained and  held.  It  is  then  averred  that  the 
counties  of  Sumner  and  Cowley  are  the  only 
stockholders  iii  the  Ft  Smith  Company 
which  are  bona  fide,  and  have  paid  In  full 
tor  the  stock  issued  by  that  company,  and. 
further,  that  the  Ft  Smith  Company,  the 
cunsoUdated  company,  and  the  Atchison 
Company,  which  has  received  the  receipts 
and  earnings  of  the  Ft  Smith  Company, 
which  are  large,  and  greatly  in  exccBs  of 
the  outlays  and  necessary  expenses,  have 
neglected  and  refused  to  declare  any  divi- 
dends upon  the  capital  stock  owned  by  the 
county  of  Sumner,  and  that  there  are  in  the 
hands  of  the  Atchison  Company  large  sums 
of  money  which  it  is  using  for  its  own 
benefit  to  the  exclusion  of  the  county  of 
Sumner  as  a  stockholder,  and  that  the  lat- 
ter company  refuses  to  make  any  accoimtlng 
whatever  with  the  coimty  as  a  stockholder. 
It  is  next  alleKed  that  the  coimty  of  Sumner, 
being  a  houa.  fide  and  fiiUy  paid-up  stock- 
holder In  the  Ft  Smith  Company,  is  entitled 
to  an  accounting  of  all  the  earnings  and 
profits  of  the  Ft.  Smith  Company,  and  also 
to  the  complete  and  full  possession  of  the 
railroad  built  and  constructed  imder  and  by 
virtue  of  the  charter  of  that  company  for 
the  benefit  of  its  bona  flde  stocikholdcrs,  and 
that  the  Issuing  and  delivery  to  the  Atch- 
ison Company  of  the  capital  stock  of  the 
Ft  Smith  Company,  and  the  consolidation 
of  the  companies,  as  has  been  stated,  as  well 
as  the  leasing  of  the  consolidated  roads  to 
the  Atchison  Company,  aud  the  obtaining 


Digitized  by  Google 


314 


PAanC  REPORTER.  Vol.  33, 


(Ean. 


of  the  certificates  of  capltjtl  stock  In  Qie  Ft. 
Smith  Comimny  owned  by  the  county  ot 
Sumner,  were  acts  done  in  pursuance  of  a 
conspiracy  and  combination  oq  the  part  of 
the  Atchison  Company  and  Its  officers,  dl- 
rectors,  and  stockholders  for  the  purjwse  of 
enriching  the  Atchison  Company  at  the  ex- 
pense and  injury  of  the  county  of  Sumner, 
and  to  defeat  the  county  from  obtaining  any 
benefit  or  value  by  reason  of  Its  investment 
In  the  stock  of  the  Ft.  Smith  Company. 
The  prayer  of  the  petition  Is  that  the  Atch- 
ison Company  be  compelled  to  account  for 
all  moneys  recdved  by  it,  as  earnings,  prof- 
Its,  or  otherwise,  from  the  Ft  Smith  Com- 
pany, since  the  organization  of  that  company, 
and,  next,  that  the  Atchison  Company  and 
Ft  Smith  Company  be  compelled  to  ftccount 
for  all  moneys  received  from  the  sale  of 
the  mortgage  bonds  issued  by  the  Ft.  Smith 
Company,  and,  further,  that  it  account 
for  all  the  capital  stock  of  the  Ft  Smith 
Company  actually  sold,  and  for  full  consid- 
eration tiierefor  at  the  time  of  tbe  sale 
thereof,  and,  further,  that  the  Atchison 
Company  be  cwnpelled  to  deliver  into  court 
lor  cancellation  all  the  certificates  or  shares 
of  the  capital  stock  of  the  Ft.  Smith  Com- 
pany issued  to  it  without  consideration  paid 
therefor,  and,  further,  that  a  Judgment  be 
rendered  against  the  Wichita  &  Southwest- 
em  Railroad  Company,  the  Harvey  County 
Railroad  Company,  and  the  Wichita  &  South- 
western Railway  Company,  decreeing  and 
declaring  the  articles  of  consolidation  to  be 
null  and  void  so  far  as  the  road  constructed 
under  the  Pt  Smith  Company  Is  concerned, 
and,  further,  that  Judgment  be  rendered 
against  the  Wichita  &  Southwestern  Rail- 
way Company  and  the  Atchison  Company, 
decreeing  and  declaring  the  lease  made  be- 
tween these  companies  to  be  null  and  void, 
and,  finally,  that  the  Atchison  Company  be 
'compelled  to  deliver  the  complete  posses- 
rton  of  the  railroad  built  under  the  charter 
of  the  Ft.  Smith  Company,  and  all  property 
belon^ng  to  that  company,  to  the  county 
of  Sumner. 

The  motion  to  separately  state  and  number 
the  several  causes  of  action  contained  In  the 
petition  shoiUd  have  l>een  allowed,  and  the 
plaintiff  below  should  have  been  required  to 
state  more  definitely  and  fully  some  of  the 
matters  attempted  to  be  set  out  As  will 
readily  appear,  several  causes  of  action  are 
grouped  and  blended  together  In  the  petition, 
some  of  which  are  not  well  pleaded.  The 
plaintiff  below  first  asks  that  the  Atchison 
Company  be  compelled  to  account  for  the 
proceeds  of  the  mortgage  and  municipal  i 
bonds  which.  It  Is  alleged,  were  wrongf\illy 
paid  over  to  the  Atc^son  Company.  Anothw 
cause  of  action  Is  to  recover  from  the  Atchi- 
son Company  the  rents,  protlts,  and  earnings 
of  the  Ft.  Smith  Railroad  from  the  time  it 
was  tnillt  until  the  commencement  of  the  ac- 
tion. Another  cause  of  action  against  the 
Atchison  Company  is  stated,  where  they  ask 


the  cancellation  of  11,094  shares  of  the  cap- 
ital stock  of  the  Ft.  Smith  Company,  which. 
It  is  alleged,  were  issued  and  delivered  to  the 
Atchison  Company  without  consideration. 
The  foregoing  causes  of  action  are  against 
the  Atchison  Company,  and  primarily  in  fa- 
vor of  the  Ft,  Smith  Company.  The  county 
of  Sumner  seeks  relief  on  the  ground  that  it 
is  a  stockholder  in  the  Ft  Smith  Company, 
and  before  it  can  maintain  an  action  in  its 
own  name  it  must  appear  from  the  aver- 
ments of  the  petition  that  It  has  in  good 
faith,  but  without  success,  attempted  to  se-. 
cure  action  by  the  officers  of  tbe  corporation, 
or  that  a  demand  for  their  action  would  be 
tmavalllng.  There  Is  no  allegation  that  a  de- 
mand was  made  upon  the  officers  of  the  cor- 
poration, nor  any  facts  stated  as  an  excuse 
for  omitting  su<^  demand.  The  next  cause  of 
action  is  to  set  aside  the  consolidation  efTect- 
ed  by  the  imion  of  the  Harvey  County  Ball- 
road  Company,  the  Wichita  &  Southwestern 
Railroad  Company,  and  the  Ft  Smith  Rail- 
road Company  under  the  name  of  the  Wichita 
&  Southwestern  Railway  Company.  In  tlds 
cause  of  action  no  relief  Is  sought  against  the 
Atchison  Company,  but  only  agOinst  the  con- 
solidated companies  which  entered  Into  the 
consolidation,  some  of  which  have  not  been 
served,  or  otherwise  brought  Into  court  An- 
other distinct  cause  of  action  is  in  favor  of 
the  plaintiff  below,  and  against  the  consoli- 
dated company  and  the  Atchison  Company, 
to  cancel  the  lease  of  the  consolidatf^d  road 
to  the  Atchison  Company  for  a  term  of 
years.  Another  ground  of  relief  is  asked 
against  the  Atchison  Company,  In  recovering 
the  certificates  of  stock  in  thie  Ft.  Smith 
Company  belonging  to  the  coimty,  which  It 
Is  alleged  were  wrongfully  obtained  and 
withheld  by  the  Atchison  Company.  And 
finally  It  Is  asked  that  the  railroad  construct- 
ed under  the  charter  of  the  Ft  Smith  pom- 
pany,  and  all  of  the  property  connected  with 
that  roud,  lie  delivered  into  the  possession  of 
the  county  of  Sumner.  Most  of  these  causes 
of  action  are  distinct  from  each  other,  and, 
under  the  requirements  of  the  Code,  should 
liave  been  separately  stated  and  numbered. 
They  are  not  only  separate  and  distinct  as 
to  the  subject-matter  set  out,  and  the  relief 
sought,  but  some  of  the  parties  named  as  de- 
fendants, and  who  are  Interested  in  one  or 
more  of  the  causes  of  action,  liave  no  Inter- 
est or  concern  whatever  in  others.  Neither 
the  Harvey  County  Railroad  Company  nor 
the  Wichita  &  Southwestern  Railroad  Com- 
pany is  interested  In  the  causes  stated  for 
tiie  cancellation  of  the  stock  in  the  Pt  Smith 
Company  alleged  to  have  been  wrongfully 
obtained  by  the  Atclilson  Company;  nor  have 
they  any  Interest  In  the  branch  of  the  ease 
in  which  the  plaintiff  asks  to  recover  the  pro- 
ceeds of  the  municipal  and  mortgage  bonds 
alleged  to  have  been  wrongfully  paid  to  the 
Atchison  Company;  and  they  have  no  Inter- 
est in  the  action  for  the  recovery  of  the  earn- 
ings of  the  Ft  Smith  road  from  its  constmo 
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tloD  unta  the  time  of  the  conBolldatloii.  Ser- 
end  <^  tbs  parties  are  not  interested  In  tbe 
demand  tor  the  recoTery  of  certificates  of 
stock  In  the  Ft  Smith  Company  belonging  to 
the  cotinty.  which  It  Is  charged  were  wrone* 
fully  obtained,  and  are  now  withheld  by  the 
Atchison  Gompany.  Tbe  Atchison  Company 
Is  not  one  of  the  consolidating  companies, 
and  that  company  Is  not  Interested  In  the 
cause  of  action  to  secnre  tiie  annulment  of 
the  consolidation. 

Treating  the  allegations  ot  the  petition  as 
thon^  they  had  been  separately  stated  and 
numbered,  as  we  may,  (Steward  t.  Balder- 
ston,  10  Kan.  131,)  we  will  examine  the  flrst 
groimd  at  demnrrer  insisted  upon,  namely, 
tiiat  several  causes  of  action  are  improperiy 
Joined.  Those  In  favor  of  the  Ft.  Smith 
Company  against  the  Atchison  Company  can- 
not be  properly  united  with  causes  in  favor 
of  Sumner  coun^  against  the  consolidated 
company,  and  the  companies  from  which  It 
was  formed.  Neither  can  the  cause  In  favor 
ct  the  county  against  the  Atchison  Company 
and  the  consolidated  company  to  annul  the 
lease  be  joined  with  the  one  to  declare  void 
the  consolidation.  We  have  seen  that  some 
of  these  causes  affect  parties  that  are  not 
concerned  In  other  causes  which  have  been 
stated,  and,  as  said  In  Liudb  v.  Crowley,  23 
Kan.  47,  "It  will  not  do  to  unite  Ln  one 
pleading  a  cause  of  action  against  two  or 
more,  with  a  cause  of  action  against  a  part  of 
the  defendants  only."  See,  also,  Haskell 
County  Bank  v.  Bank  of  Santa  Fe,  (Kan.)  32 
Pac.  Rep.  624.  Indeed,  It  would  seem  from 
what  Is  shown  In  the  record  that  the  action 
to  annul  the  consolidation  should  be  brought 
by  the  attorney  general  In  the  naine  of  the 
state.  In  some  of  tbe  allegations  and  argu- 
ments In  behalf  of  the  county  the  continued 
existence  of  the  Ft.  Smith  Company  Is 
claimed,  while  in  others  the  exttngiUshment 
of  the  corporation  by  the  organization  of  the 
consolidation  Is  assumed.  If  consol'datlon 
has  been  successfully  accomplished  the  Ft 
Smith  and  other  constituent  companies  no 
longer  exist,  and  the  plaintiff  below  must  ob- 
tain its  rights  as  a  stocitholder  against  the 
consolidated  company.  Even  if  the  proceed- 
ings were  Irregidar  or  wrongful,  in  some  re- 
spects, the  intelligent  acquiescence  or  ratifi- 
cation of  the  stockholders  In  such  a  consoli- 
dation woxild  make  it  good,  and  bind  the 
stockholders.  It  would  seem  that  the  first 
and  most  Important  step  In  this  litigation 
should  have  been  the  determination  of  tbe 
vall^ty  ot  the  consolidation,  and,  If  It  is  set 
aside,  then  some  of  the  relief  sought  by  the 
plaintiff  below  might  be  obtained.  On  the 
other  band,  If  It  should  be  upheld  as  against 
the  complaining  stockholders,  they  would  be 
concluded  on  several  of  the  matters  that  are 
the  subjects  of  complaint  Ordinarily  the 
origioal  or  consolidated  charter  of  a  corpora- 
tion should  be  attacked  only  at  the  instance 
of  a  public  officer,  and  In  the  name  of  the 
state.  Gasea  may  arise  where  mch  an  action 


can  be  midntained  at  tiie  instance  of  a  coo- 
stttnent  company,  or  a  atodtholder  of  the 
aame,  where  the  consolidation  le  void,  and 
tbe  officer  whose  province  It  is  to  bring  sucb 
an  action  refuses  to  act;  bnt  it  la  not  charged 
that  the  attorney  general  at  county  attorn^ 
had  refused  to  Institute  an  action  to  eatal>< 
lish  the  Invalidity  or  nonolstenoe  of  the 
corporation  attempted  to  be  created  by  the 
consolidation.  It  is  conceded  that  the  forma 
prescribed  by  the  statute  for  tbe  consolidation 
of  railway  companies  have  been  observed  In 
organizing  the  consolidated  company.  The 
articles  of  agreement  have  been  filed  with 
the  secretary  of  state,  and  ever  since  that 
time,  and  for  more  than  10  years,  the  com- 
panies so  organized  have  been  exercising  cor- 
porate powers,  and  had  been  assuming  to 
be  and  to  act  as  a  corjwraUon  for  more  than 
five  years  before  the  am«ided  petition  was 
filed.  In  such  a  case  a  proceeding  to  inquire 
Into  the  validity  of  the  consolidation,  and 
have  It  annulled,  should  be  brought  In  tbe 
name  of  the  state,  by  uie  proper  prosecuflng 
officer.  Chicago,  K.  &  W.  R,  Co.  v.  Board  of 
Com'rs,  36  Kan.  128,  12  Pac.  Rep.  593;  In 
re  Short  47  Kan.  250,  27  Pac  Rep.  1005,  and 
cases  cited;  Bell  v.  Knilroad  Co.,  (N.  J.  Ch.) 
10  AtL  Rep.  741;  -Terhune  v.  Potts,  47  N.  J. 
Law,  218;  Rice  v.  Bank,  126  Mass.  303. 

Several  other  questions  are  suggested  In 
the  briefs  of  counsrf,  but  they  cannot  be 
properly  or  satisfactorily  determined  until 
the  petition  and  pleadings  have  been  re- 
formed and  corrected.  For  the  reasons  stat- 
ed the  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  All  the  Justices  concurring. 


(U  Ran.  M7) 
SCHRAM,  Sheriff,  TAYLOB. 

(Supreme  Court  of  Kansas.  June  10,  1893.) 

Fkaudulbnt  Cosvetakcbs — What  Cqmstitutes— 
£  V  rn  Kxcx — Instbuctions. 

1.  A  creditor  who  obt^a  a  transfer  to 
himself  of  all  the  property  of  his  insolvent 
debtor,  not  for  the  honeBt  purpose  of  securing 
payment  of  &  debt,  but  to  aid  the  debtor  in 
covering  up  his  property  and  defeating  other 
creditors,  will  not  be  protected,  nor  will  the 
transfer  be  upheld  by  merely  showing  that  his 
debt  was  bona  fide. 

2.  A  creditor  who  In  good  faith  takes  the 
property  of  his  debtor,  at  a  fair  valuation,  in 
payment  of  an  honest  debt,  is  not  guilty  of  de* 
frauding  any  one;  and  the  fact  that  the  pay- 
ment of  his  debt  in  this  manner  may  absorb 
the  entire  property  of  the  debtor  is  no  evidence 
of  bad  faith  un  the  part  of  the  creditor,  and 
does  not-  necessarily  taint  the  transaction  with 
firand. 

3.  In  such  a  case  it  should  appear  that 
tbe  property  transferred  bears  a  just  propor- 
tion to  the  amount  of  tbe  debt  sought  to  be 
paid  by  the  transfer,  and  the  failure  of  the  trial 
court  to  include  this  principle  In  an  iastruction 
upon  such  a  transfer  Is  held  to  be  material  w 
ror. 

(Syllabus  by  the  Court) 

Brror  from  district  court.  Bntier  county; 
C  A.  Leland,  Judge. 
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Replevin  by  H.  CL  rTajrlor  against  Ohades 
Schram,  sheriff.  Plaintiff  bad  juc^moit,  and 
defoidant  brings  error.  Reversed. 

Redden  &  Schumacher,  for  plaintiff  In  er- 
ror. HamUton  &  Leydig  and  J.  K.  Oubblson. 
tar  defendant  In  error. 

JOHNSTON,  J.  TUs  was  an  action  brom^t 
by  H.  H.  Taylor  to  recover  from  Charles 
Schram,  sheriff  at  Butler  county,  tiie  posses- 
ion of  1,210  head  of  sheep  and  800  lambs, 
all  of  the  alleged  value  of  95.065.  The  sheep 
were  seized  by  the  sheriff,  as  the  property  of 
J.  C.  Taylor,  the  father  (rf  the  plaintiff  below, 
to  satisfy  a  Judgment  against  the  father.  It 
appears  that  after  X  a  Taylor  had  become 
flnnnriniiy  embarrassed  he  sold,  or  claimed 
to  sell  and  transfer,  ttxe  sheep  to  his  son, 
for  a  conideration  of  about  $2,400,  which 
was  in  the  form  ct  an  Incumbrance  upon  the 
sheep,  and  It  Is  stated  that  the  agreement 
was  l^at  the  son  should  pay  and  discharge 
the  debt  and  Incumbrance  which  stood 
against  the  sheep.  When  the  sheep  bad  been 
turned  over  to  tlie  son  the  father  had  little. 
If  any,  property  remaining  to  satisfy  a  large 
Indebtedness  that  existed  |igainst  him.  The 
cause  was  tried  vlth  a  Jury,  and  some  of 
the  testimony  submitted  tendied  to  show  that 
the  father  was  indebted  to  the  son  and  the 
sheep  were  glvea  to  him  in  part  payment  of 
the  indebtedness.  It  was  claimed  that  the 
father  owed  the  son  $225  for  ^ork  and  labor; 
a  cme-fifth  interest  in  a  payment  of  $500 
wiilch  had  been  made  by  the  mother  of  J. 
O.  Taylor  to  his  five  children,  which,  with 
Interest  for  10  years,  amounted  to  about 
$200;  also,  a  legacy  of  $265  left  to  H.  H. 
Taylor  by  his  grandmother,  together  with  in- 
terest thereon;  and.  also  $375  upon  a  wheat 
crop  raised  by  H.  H.  Taylor  and  his  father 
while  the  former  was  a  minor.  Counsel  for 
plaintiff  In  error  challenses  the  validity  of 
this  Indebtedness,  and  farther  Insists  that 
there  was  no  bona  fide  sale  of  the  sheep, 
nor  anything  paid  ispoa.  them,  but  that  they 
were  simply  taken  subject  to*a  mortgage 
much  less  in  amount  than  the  value  of  the 
sheep;  that  there  was  no  actual  change  of 
possesion;  and  that  tbe  sale  and  transfer 
were  made  with  the  intention  to  hinder,  de- 
lay, and  defraud  Hie  credltora  of  J.  O.  Tay- 
lor; and.  farther,  that  H.  H.  Taylor  was 
aware  of  such  purpose,  and  assisted  in  car^ 
rying  it  out  On  Ibe  other  hand,  H.  H.  Tay- 
lor contends  that  the  transfer  waa  bona  flde;. 
that  there  was  a  complete  and  continued 
change  of  possession  from  the  time  of  sal^; 
and  that  the  consideration  pntd  by  him  for 
the  she^  was  the  full  value  of  the  same. 
It  is  shown  that  he  paid  $1,100  of  tbe  indebt- 
edness existing  against  the  sheep,  and  gave 
his  personal  note  and  mortgage  to  secure  the 
balance  that  was  due  upon  them.  H.  H. 
Taylor  now  contends  that  he  tried  the  case 
upon  the  theoiy  that  his  fiither  had  paid  to 


bim  wliat  was  dne  prior  to  fbe  purchase  of 
the  sheep,  and  that  the  sole  consideration  uf 
the  purchase  was  the  assumption  and  agree- 
ment to  pay  the  amount  of  the  mortgage  In- 
debtedness, which  was  then  a  lien  upon 
them.  The  plaintiff  in  error  tried  the  case 
upon  the  theory  that  H.  H.  Taylor  pretended 
to  be  a  creditor  of  his  father,  and  had  taken 
the  sheep  on  his  pretended  claim  of  indebt- 
edness, but  that  the  value  of  tbe  sheep 
greatly  exceeded  the  amount  of  the  Indebt-  ^ 
edness  and  incumbrance,  and  the  transfer 
was  in  bad  faith,  and  that  the  value  of  the 
goods  did  not  bear  a  Just  proportlm  to  the 
amount  of  tbe  Indebtedness. 

There  was  testimony  that  Justified  tbe 
court  In  Instructing  upon  both  theories,  and 
tbe  principal  error  complained  of  Is  an  In- 
struction given  to  the  Jitry,  which  reads  as 
follows:  "That  when  a  person  purchases 
goods  with  a  knowledge  that  his  vendor  In-' 
tends  by  the  sale  to  defrend  his  cradltOTS,' 
or  hinder  or  delay  them  In  tbe  collection  of 
their  debts,  such  purchaser  will  not  be  af-' 
fected  if  be  takes  the  goods.  In  good  faith,  ia 
payment  of  his  honest  debt.  A  creditor  vio- 
lates no  rule  of  law  when  he  takes  payment 
of  his  debt,  thou^  he  knows  that  other 
creditors  are  thereby  deprived  of  all  means 
of  obtaining  satisfaction  of  their  own  equal- 
ly meritorious  claims."  One  critldsm  upon 
the  Instruction  Is  that  It  Jtistlfled  the  Jury  in 
holding  that  the  creditor  or  purchaser  who 
knowingly  assists  a  debtor  to  commit  a 
fraud  upon  his  creditors  will  be  protected, 
and  the  transaction  upheld.  The  language 
of  tbe  instruction  Is  confused.  Inconsistent, 
and  to  some  extent  misleading.  A  purdiaser 
who  Joins  with  a  vendor  In  an  attempt  to 
defraud  his  credltora  cannot  be  said  to  act 
in  good  fiiitb.  However,  a  purdiaser  whtf 
in  good  faith  takvs  the  property  of  his 
debtor,  at  a  fair  valuation.  In  payment  of 
his  honest  debt.  Is  not  guilty  of  fraud  against' 
any  one.  The  fact  that  the  payment  of  his 
claim  In  this  manner  may  absorb  the  entire 
property  of  the  debtor  Is  no  evidence  of  bad 
faith,  and  does  not  necessarily  taint  the 
transaction  with  fraud.  The  most  serious  ob- 
jection to  this  Instruction,  however,  is  the 
omission  to  state  that  tbe  goods  taken  should 
bear  a  Just  proportion  to  the  amount  of  the, 
debt  sought  to  be  paid  by  the  transaction., 
This  court  has  repeatedly  sustained  trans- 
actions whereby  bona  fide  credltora  obtained 
a  preference  over  other  credltora  by  taiiinK 
tbe  property  or  security  on  the  same,  but 
it  has  never  been  held  that  he  may  take, 
propraiy  greatly  In  excess  of  the  amoimt  of 
tbe  debt  So  it  has  been  said  that  "a  debtor, 
In  falling  drcnmstanoes  may  prefer  one  cred- 
lt»r  to  another,  althoui^  that  creditor  diould. 
be  his  wife,  and  he  may  in  good  faith  trans- 
fer ids  property,  at  a  fair  price,  to  her,  in 
payment  of  her  bona  flde  daim."  Bank  v. 
Groco.  46  Kan.  631,  2G  Pac.  Rep.  9^.  la. 
the  case  of  Bunk  v.  Rldenour,  46  Kan..  721, 
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27  Pac.  Rep.  ISO,  dted  by  Oeteodant  In  er- 
zor,  the  right  of  a  creditor  to  a  preference 
was  suetalnedt  proMding  tba  transfer  was 
made  In  good  ftdth  to  pay  a  bona  fide  debt, 
and  the  value  of  the  property  taken  wob  not 
In  excess  of  the  debt  which  was  actually  due. 
Uany  cases  are  cited  which.  It  Is  stated, 
show  "that  where  the  conveyance  to  a  cred- 
itor havtaig  a  bona  fide  dalm  la  In  ocesB 
of  tiie  actual  debt,  or  Is  given  to  favor  tbe 
debtor,  or  merely  to  cover  up  the  property 
from  oUier.  creditors,  or  to  prevent  a  fair 
sale  of  tiie  proper^,  tben  the  transaction, 
sale,  or  conveyance  so  fraudnloitly  made  to 
the  creditor  having  the  honest  debt  Is  void, 
at  least  as  to  the  ci<edltors  not  preferred." 
See,  also,  Lewis  v.  Hughes,  49  Kan.  23,  80 
Pao.  Rep.  177;  Dodson  v.  Cooper,  60  Kan. 
— t  32  Pac.  R^.  370.  Counsel  for  Taylor 
recognizes  the  same  prtaudple  vjiere  he  states 
In  his  brief  that  craUtor  has  the  rl^t  to 
purchase,  for  a  man  always  hu  the  right 
to  protect  himself;  and  the  creditor  has  a 
right  to  purchase  property  sufficient  to  pay 
bis  debt,  provided  his  debt  Is  Just,  and  he 
only  purchases  enoui^  property  to  pay  his 
debt,  and  he  purchases  at  a  fair  value."  In 
this  case  It  was  claimed  that  the  value  of 
tbe  sheep  greatly  exceeded  the  Incumbran- 
ces against  them,  and  there  was  a  dispute 
In  regard  to  the  amount  of  the  mortgages 
which  constituted  liens  upon  the  sheep.  On 
one  side  It  was  claimed  that  the  mortgages 
amounted  to  about  $2>300,  and  that  the 
sheep  were  not,  at  the  time  of  the  transfer, 
worth  more  than  $2  per  head.  The  plaintiff 
In  error  insists,  however,  that  the  liens  up- 
on tha  sheep  did  not  amount  to  $2,000,  and 
that  the  sheep  were  actually  worth  nearly 
double  the  anunmt  of  the  Incumbrances. 
Whether  the  sheep,  which  constituted  about 
all  the  property  of  tiie  insolvent  debtor, 
were  taken  at  a  fair  value,  was  a  material 
question  In  the  case,  and  a  proper  Instruc- 
tion with  regard  to  It  was  Important  If  It 
had  been  specially  found  ttiat  the  amount 
of  the  liois  and  the  value  of  the  sheep  were 
wriwtantlally  the  same,  it  mig^t  be  said  that 
no  prejudice  bad  resulted  from  the  misdi- 
rection of  the  jury;  but  no  special  flndlngs 
were  made,  and  we  are  unable  to  find  any- 
thing In  the  record  to  cure  tbe  vice  of  the 
instruction.  In  the  general  verdict  returned 
In  favor  of  Taylor  It  Is  found  that  the  sheep 
were  of  the  ralne  of  $8,200  at  tbe  oommence- 
moit  of  tbe  action,  but  what  tbelr  value 
was  at  the  time  of  the  transfw  cannot  be 
stated  wtUi  any  degree  of  certain^. 

The  sufflcteney  of  the  evidence  Is  present* 
ed  1^  a  demnrrOT  wblch  was  filed,  but  we 
cannot  say  that  ttiere  was  error  in  overrul- 
ing It.  If  flie  case  bad  been  properly  sub- 
tnltted  to  tiie  Jury,  with  a  result  Edmtlar  to 
what  was  obtained,  we  would  feel  compelled 
to  say  lliat  all  questions  respecting  the  hon- 
esty of  tbe  debt,  the  fairness  of  the  price, 
and  the  good  faith  of  Ti^Ior,  had  beea  set- 


tled by  the  jury,  and  that  there  was  testi- 
mony enough  to  sustain  their  verdict. 

None  of  the  other  questions  suggested  by 
plamtiff  In  error  are  deemed  to  be  material, 
but  for  the  error  already  referred  to  tbe 
Judgment  of  tbe  district  court  will  be  ne* 
versed,  and  the  cause  remanded  for  another 
triaL  A)l  tiie  Justices  cimcurring. 


(51  Kan.  654) 
GIHARRON  LAND  CO.  v.  BARTON. 
(Supreme  Court  of  Kansas.  June  10,  1893.) 

BOKD  TO  COSVBT  LaND  —  BREACH  — MSASDRS  Of 

DAHAOea.  * 
The  Cimarron  Loud  Company  entered 
into  a  written  bond  or  contract  with  Mrs. 
Belle  Barton,  as  foUowa:   "Kuow  all  men  by 
these  presents,  that  the  Cimarron  Land  Com- 

Ciny,  a  corporatioo  duly  organized  under  the 
ws  of  the  state  of  Kansas,  acknowledxes 
that  the  said  Cimarron  Land  Company  is  in- 
debted to  Mrs.  Belle  Barton,  of  the  town  of 
Cimarron,  Kansas,  in  the  sum  of  $5,000,  the 
payment  of  which  we  bind  said  corporation  to 
well  and  truly  pay  as  hereinafter  provided.  H. 
H.  Unlaad,  Vice  President.  Attest:  C.  H. 
Beery,  Secretary.  [Corporate  seal.]"  Tbe  writ- 
ten bond  or  contract  was  conditioned  that  the 
company  would  purchase  block  43,  in  the  Ci- 
marron addition  to  the  city  of  Cimarron,  and 
convey  the  same  by  warranty  deed  to  Mrs. 
Barton  on  or  before  January  1,  1888,  npon  the 
payment  of  $100.  ffelrf,  that  the  amount  stated 
in  the  bond  or  contract  was  nothing  more 
than  a  penalty.  For  a  breach  of  such  bond  or 
contract,  tbe  recovery  most  be  limited  to  the 
actual  damages  proved. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Gray  county; 
A.  J.  Abbott,  Judge. 

Action  on  a  bond  by  Belle  Barton  against 
the  Cimarron  Land  Comp.any.  Plaintiff  had 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

On  the  Cth  day  of  August,  188S.  Mrs.  BeUe 
Barton  commenced  her  action  against  the 
Cimarron  Land  Company  to  recover  the  sum 
of  $5,000,  upon  the  following  written  bond: 

"Know  aU  men  by  these  presents,  that 
the  Cimarron  Land  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of 
Kansas,  acknowledges  that  the  said  Cim- 
arron Land  Company  Is  Indebted  to  Mrs. 
Belle  Barton,  of  the  town  of  Cimarron,  Kan- 
sas, In  the  sum  of  $5,000.  the  payment  of 
which  we  bind  said  corporation  to  well  and 
tnily  pay  as  hereinafter  provided.  H.  H. 
Unland,  Vice  President  Attest:  O.H.  Beery, 
Secretaiy.  [Corporate  seal.]" 

"The  condition  of  the  above  obligation  Is 
as  follows,  to  wit:  Whereas,  the  Cimarron 
Land  Company  did  on  the  30th  day  of  No- 
vember, 1S85,  sell  and  convey,  by  warranty 
deed,  block  44,  In  the  Cimarron  Land  Com- 
pany's addition  to  the  city  of  Cimarron,  Kan- 
sas, to  Mrs.  Belle  Barton,  of  Cimarron,  Kan- 
sas; and  whereas,  the  (Mmarron  Land  Com- 
pany was  mistaken  as  to  the  boundaries  of 
the  said  block  44,  and  represented  to  the  said 
Mrs.  Belle  Barton  that  Mode  43  was  Included 
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in  block  44,  and  the  said  Mrs.  Belle  BarUui, 
bellevins  and  relying  on  the  truth  of  the  rei>- 
resentation  made  by  said  Cimarron  Land 
Company,  purchased  said  block  44,  and,  un- 
der and  by  the  direction  of  the  duly-author- 
ized agent  of  the  said  Cimarron  Land  Com- 
pany, took  actual  possession  of  block  43,  and 
made  lasting  and  valuable  Improrementa 
thereon,  of  the  value  of  $3,500;  and  whereas, 
the  Cimarron  Land  Company  were  not  the 
owners  of  block  43:  now,  the  Cimarron  Land 
Company  agrees  to  purchase  the  said  block 
43,  and  convey  the  same  by  warranty  deed 
to  Mrs.  Belle  Barton  on  the  payment  of  the 
$100  by  Mrs.  ^elle  Barton  to  the  agent  of 
the  said  land  company  on  or  before  the  Ist 
day  of  January,  A.  D.  1888,  and  If  the  said 
conditions  are  performed,  then  this  obligation 
shall  be  null  and  v(AA;  otherwise,  of  full 
force  and  effect  In  testimony  whereof,  we 
bave  heretmto  set  our  hands,  and  caused  the 
seal  of  the  said  corporation  to  be  affixed, 
at  the  office  of  the  said  corporation,  in  Cim- 
arron. Kansas,  this  8tfa  day  of  October,  A. 
D.  1887.  H.  H.  Unhind,  Vice  President  C. 
H.  Beery,  Secretary.  [Corporate  seal.]" 

"State  of  Kansas,  county  of  Cray— ss.:  H. 
H.  Unland,  being  duly  sworn,  on  his  oath 
says  that  be  1b  vice  preddent  of  the  Cim- 
arron Land  Company,  and  that  the  president 
of  the  said  corpomtlon  is  absent  from  the 
state,  and  that  be,  the  sold  H.  H.  Unland, 
by  Tlrtnc  of  his  <^ce,  is  acting  as  the  presi- 
dent of  the  said  Cimarron  Land  Company. 
H.  H.  Unland. 

"Subscribed  and  sworn  to  before  me  tbls 
8th  day  of  October,  A.  D.  1887.  M.  a  Best, 
Ifotary  Patdlc.  Commission  ex^res  4th  of 
Angnst,  1801.  [Notaiy  seal.]" 

Trial  before  the  conrt  <m  the  IStb  of  Jnly, 
1889,  a  Jury  being  waived.  Judgment  was 
entered  on  the  23d  of  December.  1888,  tn 
fiivor  of  Mrs.  Belle  Barton,  and  against  ^e 
Cimarron  Land  Company,  fbr  $5,000,  wlOi 
costs.  The  land  company  excepted,  and 
brings  the  case  here. 

A  J.  Bryant,  for  plaintiff  In  error.  Eobert 
McOanse,  tor  defendant  bk  error. 

HOBTON.  a  3.,  (after  stating  the  fiicts.) 
The  trial  court  rendered  Judgment  tat  favor 
of  Mrs.  Belle  Barton,  the  plaintiff  b^ow. 
and  against  the  Cimarron  Land  Company 
for  the  sum  of  $5,000,  without  any  evidence 
showing,  or  tending  to  show,  the  actual  dam- 
ages which  Mrs.  Barton  sustained  from  the 
breadi  of  the  written  bond  or  contract  sued 
upon.  The  bond  or  contract  Is  clearly  a 
penal  one,  and  the  $5,000  cannot  be  consid- 
ered as  liquidated  damages.  The  recovery 
upon  the  bond  must  be  limited  to  the  actual 
damages  sustained.  Heatwole  v.  Gorrell,  35 
Kan.  602, 12  Pac.  Rep.  135;  Condon  v.  Kem- 
per. 47  Kan.  126,  27  Pac.  Rep.  829,  and  cases 
tited.  Therefore,  as  the  bond  shows  that  the 
parties  fixed  the  sum  of  $5,000  as  a  penalty, 
to  recover  thereon  any  damages  whldi  might 


result  from  a  breach  tiiereof,  the  trial  court 
committed  error,  in  the  absence  of  evidence 
of  actual  damages,  in  rendering  Judgment 
for  $5,000. 

It  Is  also  claimed  that  the  petition  is  defect- 
ive In  its  allegations.  As  the  petition  was 
not  attacked  by  motion  or  demurrer,  and  as 
an  answer  was  filed,  of  course,  upon  the  ob- 
jection to  the  Introduction  of  evidence,  a 
liberal  rule  of  construction  must  prevalL 
But  as  the  case  mtist  go  back  for  further  pro- 
ceedings it  will  be  advisable  for  the  plain- 
tiff below  to  state  more  clearly  the  aver- 
ments upon  which  she  relies  to  recover. 

Other  errors  are  alleged,  but,  as  a  new 
trial  Is  to  be  had,  these  need  not  be  com- 
mented upon.  The  Judgment  of  the  district 
court  will  be  reversed,  and  cause  remanded 
for  further  proceedings.  All  the  Justices  con- 
curring. 


(61  Kan.  S35) 

HAYS.  Sheriff,  et  al.  v.  CITIZBNS*  BANK 
et  al. 

(Supreme  Court  of  Kansas.  June  10,  1893.) 
FbADDDLBST  CONVBIINCBS— Bbcdbitt  ow  Btook- 

BOLDBUa  BY  InSULVBNT  COHPOBATION. 

The  directors  of  aa  iDsolveat  corpora* 
tion,  and  who  are  creditors  of  the  same,  can- 
not while  they  continue  in  the  control  of  its 
affairs  and  assets,  take  any  advantage  of  their 
position  to  secure  preference  or  advantage  for 
themselves  ovw  other  creditors,  bat  most  share 
ratably  with  the  other  general  creditors  in  a 
distribution  of  the  company's  assets. 

(Syllabus  by  the  Court) 

Brror  from  conrt  at  common  pleas.  Sedg- 
wick county;  Jacob  M.  Balderson,  Judge. 

Replevin  by  W.  W.  Hays,  sheriff,  and 
SoUivan  &  Stelnmets,  against  the  Citizens" 
Bank  ;ind  Rlcbard  Merkle.  Defendants  had 
Judgment,  and  plalntlflRB  bring  error.  Re* 
versed. 

Bdwln  WUte  Moore,  for  plaiutiCts  in  error, 
Houston  &  Boone,  tor  defendants  In  enxa. 

JOHNSTON.  J.  TUs  was  an  action  of 
r^levln,  brought  to  recover  the  possession 
of  mendidndlse  1^  the  atlzens'  Bank  and 
Ittchard  Merkle  against  W.  W.  Hays,  as 
sheriff,  and  Charles  SulUvan  and  Oeorge 
Stelnmets,  as  attaching  creditors  of  the 
Stelnhanscr-Meride  Supply  Company.  The 
supply  cun*<pany  was  a  corporation  organized 
under  the  laws  of  Missouri,  and  bad  been 
engaged  In  business  as  a  wholesale  grocer 
at  Wichita,  Kan.,  for  several  years  prior  to 
July,  1S88.  The  company  had  a  capital 
stock  of  $30,000,  $10,000  of  which  was  orig^ 
inally  held  by  Richard  Merkle.  $10,000  by 
Steinhauser,  his  son-in-law,  and  It.  L.  MeiUe 
and  H.  H.  Merkle,  his  sons,  each  had  $S,000 
of  stock.  For  some  time  these  four  persons 
constitntcd  the  stockholders,  and  all  of  them 
were  directors.  In  November,  1887,  Richard 
Merkle  donated  and  transferred  his  stock 
to  his  sons  and  son-in-law  in  equal  shares. 
It  appears  that  the  business  of  the  company 
was  unprofitable,  and  on  May  2,  18^  It 
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executed  to  Rlcbard  Merkle  a  <^ttd  mort- 
gage  upon  tts  merchandise  for  $16,000,  and 
about  the  same  time  executed  anotfaer  chattel 
mortgage  upon  the  same  property  to  the  Clt- 
Izena'  Bank  for  $21,000,  which  waa  made 
subject  and  Inferior  to  the  one  g^ven  to 
Richard  Merkle.  The  amount  of  these  two 
mortgages  was  far  In  excess  of  the  property 
mortgaged.  The  mortgagees  took  possession 
of  the  mortgaged  property  at  once,  and  pro- 
ceeded to  convert  It  Into  money,  and  on 
July  1,  1888.  an  attachment  action  was  com- 
menced by  the  plalntlffs  In  error,  and  a  por- 
tion of  the  mortgaged  goods  was  lerled  upon 
by  the  sheriff.  The  mortgagees  assumed  and 
alleged  that  they  had  a  Joint  Hen  upon  the 
property,  and  united  In  bringing  this  action 
for  the  recovery  of  possession.  The  attach- 
ing creditors  alleged  that  the  mortgages 
were  void,  and  executed  with  the  Intent  to 
defraud  creditors.  It  was  further  alleged 
that  at  the  time  of  the  execution  of  the 
mortgage  to  Richard  Merkle  he  was  a  di- 
rector of  the  corporatioh,  the  remaining  di- 
rectors being  his  sons  and  son-in-law,  who 
were  Indebted  to  him  in  a  great  part  for  the 
stock  which  they  owned.  Ou  the  trial  there 
was  testimony  tending  to  show  that  the  com- 
pany was  Insolvent  when  the  mortgages 
were  executed,  and  some  testimony  that 
Richard  Merkle  was  then  acting  in  the 
capacity  of  a  director  in  the  company.  It 
is  true  that  he  had  donated  Ms  stock  six 
months  before  the  mortgage  was  made,  but 
there  Is  no  evidence  that  any  transfer  of  the 
stock  was  made  upon  the  stock  books  of  the 
company;  and,  while  one  witness  stated  that 
he  supposed  that  Richard  I^ferkle  had  re- 
ined his  directorship,  he  based  that  sup- 
position upon  the  fact  that  the  stock  had 
been  sold.  There  Is  testimony  that  his  name 
appeared  upon  the  stationery  and  printed 
matter  as  a  director,  and  that  he  continued 
to  participate  in  the  business  of  the  com- 
pany, and  direct  Its  management,  up  to  the 
time  that  the  mortgage  was  made.  After 
this  testimony  tending  to  show  insolvency, 
and  that  Meride  was  a  director  at  the  time 
of  the  execution  of  the  mortgage,  the  court 
was  asked  to  ^ve  the  following  instruction: 
"If  the  jury  shall  find  from  the  evidence  that 
the  plaintiff,  Rlcliard  Merkle,  was  a  director 
of  the  Stdnhauser-Merkle  Supp^  Company 
at  the  time  when  the  chattel  mortgage  was 
executed,  and  the  company  was  at  that  time 
insolvent,  the  chattel  mortgage  would  only 
be  vaUd  provided  the  Interest  of  ttus  other 
ctedttws  were  folly  and  honestly  protected 
in  the  transaction  by  the  oUier  directors. 
A  director  may  take  a  chattel  mortgage 
from  the  corporation  for  which  he  is  so 
acting,  to  secure  a  bona  fide  indebtedness.  If 
such  mortgage  be  taken  in  good  foith,  and  If 
such  director  derives  no  advantage  over 
otho:  creditors  by  reason  of  Us  office.  But 
a  director  has  no  right  to  use  his  position  to 
secore  an  advantage  over  other  creditors. 
The  directors  of  an  insolvent  corporation 


are  the  trustees  of  the  aaseta  of  the  corpo- 
ration for  the  benefit  of  all  creditors  alike, 
and  must  exercise  their  trust  in  good  faith 
In  behalf  of  all  the  credltora.  If,  there- 
fore, the  plaintiff,  Richard  Merkle,  was  a 
director  In  the  aforesaid  corporation  when 
this  chattel  mortgage  was  i^veu,  and  used 
his  power  as  such  director  to  secure  the 
chattel  mortgage,  or  was  In  substantial  de- 
gree aided  by  bis  position  as  such  director 
in  obtaining  a  mortgage,  the  mortgage  will 
be  void  as  against  an  attaching  creditor. 
In  considering  the  question,  yon  may  take 
Into  coiMlderation  the  fact  that  of  the  other 
three  directors  two  were  the  aom  and  one 
the  son-in-law  of  the  plaintiff,  Richard  Mer- 
kle. The  l&ct  of  the  relationship  mentioned 
between  the  plaintiff  and  the  other  directors 
of  the  corporation  will  warrant  yon  in  scruti- 
nizing the  transaction  with  especial  care.** 
This  instruction  was  refused,  and  verdlrt 
and  judgment  were  rendered  in  favor  of  the 
mortgagees.  The  refusal  to  clmrge  the  Jury 
as  requested,  or  that  directors  of  a  corpora- 
tion wliicb  is  Insolvent  or  in  a  failing  condi- 
tion cannot,  when  they  are  creditors,  secure 
an  advantage  or  preference  over  other  grai- 
eral  creditors,  Is  the  principal  complaint  of 
the  plalntlffs  below.  Although  no  strong  or 
conclusive  evidence  was  offered  that  Richard 
Merkle  continued  as  a  director  until  the 
mortgage  was  executed,  yet  the  testimony 
offered  was  of  mch  a  character  as  to  fairly 
raise  the  question,  and  require  the  giving 
of  the  rule  of  law  applicable  In  such  a  case. 
Assuming  that  Richard  Merkle  was  stUl  a 
director,  or  was  acting  as  such,  when  he  ob- 
tained security  for  the  debt  alleged  to  be 
due  to  him  from  the  company,  can  he  take 
advantage  of  his  knowledge  of  the  falling 
condition  of  the  corporation,  and  of  the 
trust  position  which  he  holds,  to  protect 
and  indemnify  himself  at  the  expense  of 
the  other  general  creditors?  The  directors 
of  a  corporation  occupy  a  fiduciary  character 
towards  the  storkholdera  and  creditors,  and, 
as  said  in  Ryan  v.  Railway  Co.,  21  Kan. 
389,  "the  law  will  not  permit  them  to  man- 
age the  affairs  of  the  corporation  for  their 
personal  and  private  advantage,  when  their 
duty  would  require  them  to  work  for  and  use 
reasonable  efforts  for  the  general  Interests 
of  the  corporation  and  Its  stockholders  and 
creditors."  See,  also,  Thomas  v.  Sweet,  37 
Kan.  183,  14  Pac.  Rep.  545.  Although  there 
Is  some  diversity  of  opinion  as  to  whether 
the  directors  and  managers  of  an  insolvent 
corporation  can  prefer  one  creditor  over 
another,  the  decisions  are  well-nigh  mural-, 
mous  that  the  directors  of  such  a  corporation 
cannot,  wbHo  they  continue  In  the  control 
of  the  remaining  assets  of  the  corporation, 
take  any  advantage  of  their  position  to 
secure  preference  or  advantage  for  them- 
selves over  other  creditors.  In  Haywood  v. 
Lumber  Co..  04  Wis.  630,  26  Pac.  Rep.  184^ 
it  was  held  Uiat  it  was  not  competent  for 
a  director  of  an  insolvoit  corporation  to  take 
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a  mortgage  upon  Its  property,  and  It  was  said 
that  "in  such  case  tlie  authorltlea  seem  to 
be  imiform  that  the  dh^ctors  and  officers  of 
the  corporation  are  trustees  of  the  creditors, 
and  must  manage  Its  property  and  assets 
with  strict  regard  to  their  Interests;  and,  If 
they  are  themselTes  creditors  while  the  In- 
solvent corporation  Is  under  their  manage- 
ment, they  cannot  secure  to  themselves  any 
preference  or  advantage  over  other  credit- 
ors." The  supreme  court  of  Rhode  Island,  In 
treating  of  the  same  question,  stated:  "If 
the  right  to  collect  a  debt  Is  a  race  of  dili- 
gence open  alike  to  both,  it  mtist  be  admitted 
that  it  ia  a  race  In  which  the  outside  creditor 
la  imduly  handicapped.  The  parties  do  not 
contend  upon  an  equal  footing,  and  although 
it  Is  said  that  the  director  has  only  an  ad- 
vantage which  results  from  his  position,  and 
which  Is  known  to  all  who  deal  with  the  cor- 
poration, yet  no  one  would  say  that  an  ordi- 
nary trustee  should  be  entitled  to  an  unequal 
start  with  his  cestui  by  means  of  Information 
received  In  the  discharge  of  his  trust  If, 
then,  the  director  be  a  trustee,  or  one  who 
holds  a  fiduciary  relation  to  the  creditors 
In  case  of  insoIvea"y.  he  cannot  take  ad- 
vantage of  his  position  for  his  own  benefit 
to  th^  loss."  Olney  T.  Land  Co.,  16  R.  I. 
B97.  18  AtL  Rep.  181.  Id  Bradlt^  t.  Con- 
verse, 4  CUff.  375,  it  was  held  that  the 
assets  of  a  corporation  are  regarded  In  equity 
aa  held  In  trust  for  the  payment  of  the  cor^ 
porate  debts,  and  Justice  Clifford  stated  that 
"sQch  assets  are  usually  controlled  and  man- 
aged by  a  board  of  directors  or  trustees,  bat 
courts  of  equity  will  not  permit  such  man- 
agers, In  dealing  with  the  trust  estate  In  the 
exercise  of  the  powers  of  tbebr  trust,  to  ob- 
tain any  undue  advantage  for  themselves 
to  the  Injury  or  prejudice  of  those  for  whom 
they  are  acting  In  a  fldudary  rebtion.  Ex- 
act equality  of  benefit  may  be  enjoyed,  but 
the  trustees  are  forbidden  to  protect,  In- 
demnify, or  pay  themselves  at  the  expense 
of  those  who  are  similarly  bi  relation  to  the 
same  fund."  See,  also,  Drury  t.  Cross,  7 
WalL  299:Koehler  v.  Iron  Co.,  2  Black, 
720;  Ridiards  t.  Insurance  Co.,  43  N.  H. 
263;  Corbett  v.  Woodward,  5  Sawy.  403; 
Llppinoott  v.  Carriage  Co..  25  Fed.  Rep.  677; 
Adams  T.  Mtlllng  Co.,  S5  Fed.  Rep.  433; 
Hopkins'  Appeal.  00  Pa.  St  69;  TayL  Priv. 
Corp.  I  759;  Mor.  Prlv.  Corp.  S  TS7.  Possi- 
bly Richard  Merkle  may  have  terminated  his 
connection  with  the  office  of  director  before 
obtaining  security  for  his  debt  The  fact, 
however,  that  he  donated  his  stock,  and 
transferred  it  to  the  other  directors,  does 
not  necessarily  free  him  from  the  liability 
of  a  director  If  thereafter  he  continned  to  act 
as  such  In  directing  and  managing  the  affairs 
of  the  corporation.  We  cannot  determine 
from  the  evidence  whether  the  by-laws  of 
the  corporation  required  that  only  stockhold- 
era  can  be  chosen  as  directors,  and  in  fact 
the  testimony  relating  to  the  position  which 
Richard  Merkle  occmded  towards  the  oox^ 


poratlon  Is  meager  and  unsatisfactory.  If 
It  Is  finally  established  that  he  was  acting 
aa  a  director  when  the  security  was  obtained, 
that  faut  will  not  deprive  him  of  the  rights 
of  a  creditor.  In  any  event,  he  is  entitled 
to  share  ratably  with  the  other  creditors  m 
the  distribution  of  the  company's  assets.  The 
refusal  of  the  court  to  charge  the  jury  upon 
this  question  Is  an  error  which  compels  a 
reversal  of  the  judgment 

Our  attention  Is  called  to  some  other  mat- 
ters, but  In  view  of  the  decision  whl  h  we 
have  reached,  they  do  not  require  considera- 
tion. The  Judgment  of  the  court  of  common 
pleas  of  Sedgwick  county  will  be  reversed, 
and  the  cause  remanded  to  the  district  court 
of  that  county  for  another  trial.  Ail  the 
Jttstloes  amcunlnff. 


(61  Kan.  680) 
WISCOMB  et  al.  v.  CUBBERLT. 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 
RsFDSAL  TO  Obaxt  'Tkial  bt  Jdbt  —  Wbsx 

PKUPKR — MORTOaOBS — PrIOKITT. 

1.  Where  .the  Issuee  Joined  the  pleadings 
would  require  the  granting  of  a  jury  trial  upon 
demand,  but  the  parties  state  to  the  court,  at 
the  time  of  demand,  that  the  oaly  matters  in 
issue  in  the  case  are  the  priorities  of  certain 
alleged  liens,  the  refusal  oi  a  jm?  trial  is  not 
error. 

2.  Where  an  unsatisfied  mortgage  on  real 
estate,  which  was  duly  recorded,  had  passed 
through  the  hands  of  several  parties,  and  one 
of  them,  to  whom  a  written  assignment  of  the 
mortgage  had  been  made,  which  was  placed  on 
record  without  acknowledgment,  undertook  to 
release  the  mortgage  long  after  he  had  assigned 
it  to  aaotber,  and  when  the  record  did  not  af- 
firmatively show  that  he  hod  authority  to  re- 
lease the  same,  and  subsequently  another  mort- 
gage was  executed  by  the  owners  upon  the 
same  real  estate,  and  accepted  by  the  mort- 
gagee in  the  belief  that  the  first  mortgage  had 
been  released  of  record  by  the  action  stated, 
hdd,  that  the  subsequent  mortgage  was  secona 
and  Inferior  to  the  first  unsaHsfied  mortgage, 
attempted  to  be  released  in  the  manner  iiero> 
tofore  stated. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Osage  coon^; 
William  Thomson,  Judge. 

Action  on  promissory  notes  by  S.  D.  Cub- 
beriy  against  L.  J.  Wlscomb  and  others. 
Plaintiff  had  Judgment  and  defendants  bring 
error.  Affirmed. 

deed  &  Olced  and  P.  L.  Soper,  for  plain* 
HBa  In  error.  Pleasant  &  I^eaaant,  for  <1» 
fendant  In  error. 

JOHNSTON,  J.  a  D.  Cubberly  broaebt 
this  actltm  to  recover  upon  two  promissory 
notes  executed  by  Hen^  a  Coylor  and  wlfs 
In  favor  of  L  B.  VancU  on  Febmaiy  t,  1881, 
one  of  whI(A  was  for  ^200,  payable  on  Feb- 
ruary 1,  1882,  and  the  other  for  $200,  pay- 
able on  February  1,  1886,  both  bearing  Intav 
est  at  the  rate  of  10  per  cent  per  annum 
from  date,  and  also  to  foreclose  a  mortgage 
executed  by  Oaylor  and  wife  to  VoncU  upon 
80  acres  of  land  In  Osnge  county.  On  «ich  of 
UiG  notes  was  Indorsed  a  credit  ot  912.50.  par- 
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porting  to  hare  been  paid  on  An^t  27, 
1881.  It  was  alleged  tiiat  the  notes  and 
mortgage  bad  been  transferred,  through  sev- 
eral hands,  for  a  valuable  eonsideration,  to 
8.  D.  Ciibberly.  Among  others,  WiUlam  H. 
WIscomb,  L.  J.  Wiscomb,  and  the  Mcaiad- 
nock  Savings  Bank  were  made  parties  de- 
f«kdant,  ft  b^g  stated  tlmt  they  claimed 
an  interest  in  the  property  sought  to  be  fore- 
closed, which  was  alleged  to  be  Inferior  to 
that  of  CuU>erly.  By  the  answer  of  the 
WlsoombB  it  appears  that  prior  to  February 
1,  1886,  they  acquired  the  mortgoged  proper^ 
ty,  and,  after  an  attonpt  to  obtain  a  release 
of  tiie  prior  mortgage  executed  to  Vaiicll, 
made,  executed,  and  delivered  to  the  Topeka 
Loon  &  Investment  Company  a  mortgage 
for  $550,  due  five  years  after  date,  and  from 
the  answer  of  the  savings  bank  it  appears 
that  they  purchased  the  Wiscomb  note  and 
mortgage  i>elleving  that  the  prior  mortgage 
to  Vancll  liad  been  r^eased  and  discharged, 
and  the  banlc  claimed  the  protection  of  an 
Innocent  purtihaser  for  value.  When  the 
cause  was  called  for  trial  the  Wlscombs  and 
the  savings  bonk,  each  for  themselves,  de- 
manded a  jury  to  try  the  Issues  of  fact, 
which  demand  was  overruled.  The  court 
sustained  the  validity  of  the  Oubberly  mor^ 
gage,  and  found  there  was  due  him  thereon 
the  sum  of  $701.73,  and,  further,  that  there 
was  due  to  the  savings  bank  the  sum  of 
$761.21;  and  the  amount  found  due  to  Cub- 
berly  was  adjudged  to  be  a  first  lien  upcMi 
the  real  estate  mortgaged,  while  that  found 
due  to  the  savings  bank  was  decreed  to  be 
a  second  lien.  The  savings  bank  and  the 
Wiscombs  complain  of  this  roUnff,  and  ask 
a  reversal 

It  is  contended  that  the  court  errtmeously 
denied  the  demand  of  the  defendants  Wls- 
combs and  the  savings  bank  for  a  jury  to 
try  the  queetlona  of  fact  put  In  Issue  be- 
tween the  parties.  The  pleadings,  as  framed, 
did  present  the  Issue  of  the  payment  of  the 
notes  which  WM*e  secured  by  the  Cubberly 
mortgage,  and  also  that  the  first  of  these 
notes  was  barred  by  the  statute  of  limita- 
tions. There  was  Indorsed  on  the  note  a 
payment  of  $12.50,  which,  if  It  was  paid  at 
the  time  stated  in  the  Indorseinent,  and  as 
a  part  payment  of  that  note,  enlarged  the 
time  so  as  to  take  it  out  of  the  statute  of 
UoiltntlMis.  Upon  tbe  issues  so  framed  the 
defendants  would  ordinarily  be  entitled  to  a 
Jury  trial,  and  a  refusal  of  a  demand 
aeasOTiably  made  would  be  error.  In  oomieo- 
tlon  with  this  demand  there  Is  a  stvitoment 
in  the  record  which  Is  Incon^stent  with  the 
demand,  and  leaves  nothing  for  considera- 
tion In  the  case  except  the  priorities  of  tbe 
respective  Hens  of  Cubberly  and  the  savings 
bank.  Tbe  court  recites  that  It  "was  stated 
In  open  court  that  the  only  matters  in  Is- 
sue were  the  priorities  of  different  alleged 
liens,"  This  statement.  If  liberally  inter- 
preted, BO  as  to  sustain  the  ruling  of  the 
court,  brushes  away  the  defense  q£  paymmt 
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and  the  statute  of  limitations.  If  the  de- 
fendants publicly  announced  that  they 
claimed  nothing  under  those  defenses,  and 
relied  alone  on  the  priority  of  the  savings 
bank  lien  over  that  of  the  Oubt)er]y  lien,  a 
jury  trial  was  unnecessary,  and  could  not  be 
compelled.  Neither  could  the  court,  attee 
such  an  announcement,  be  required  to  enter 
ui>on  an  examination  of  the  merits  of  these 
questions.  It  further  appears  that  Judgment 
for  the  full  amount  of  the  notes,  less  the 
amounts  Indorsed  upon  them,  was  rendered 
aeahtst  the  Caylors,  VancU,  and  Hutchinson, 
by  default,  on  May  3,  1888,  and  the  trial  of 
the  issues  between  tSie  remaining  parties 
upon  the  priorities  of  the  liens  was  not  had 
unta  July  1,  1889.  Under  these  circum- 
stances, and  oonaddering  the  above-mra- 
tloned  stat^ent  made  by  the  court,  there 
was  no  error  In  refusing  the  jiU7,  nor  was 
there  anything  left  for  the  consideration  of 
the  court  but  the  question  of  priorities. 

Can  It  be  said  that  the  court  erred  in 
h(^ding  the  savings  bank  mortgage  to  be  In- 
ferior and  second  to  the  Cubberly  mortgage? 
The  Cubberly  mortgage  was  executed  Febru- 
ary 1,  1881,  in  favor  of  Izri  B.  Vancll,  who 
transferred  It  to  Jobn  Hutchinson  on  July  18, 
1881,  by  a  written  assignment;  but  this  as- 
signment, although  recorded,  was  not  ac- 
knowledged as  the  statute  requires.  Hatchlx^- 
son  assigned  and  transferred  the  mortgage 
to  C.  J.  Cartwright  on  January  31,  1882,  but 
the  assignment  was  not  recorded  until  De- 
cember 19,  1887.  According  to  the  testimony 
of  Cubberly,  he  acquired  the  note  and  mort- 
S^S^t  by  assignment  and  purchase,  on  Au- 
gust 25,  1885.  It  appears  that  the  Cay- 
lors conveyed  tbe  fee  of  the  mortgaged  land 
to  Vancll  on  January  28,  1882,  who  In  turn 
conveyed  It  to  one  Lorenao  Cai  ...vright  on 
January  31,  1882.  The  last  transfer  was 
made  subject  to  the  Cubberly  mortgage,  and 
it  was  so  stated  in  the  deed  of  conveyance. 
In  NovemlMjr,  1883,  Lorenzo  Cartwright  con- 
veyed the  fee  of  the  property  to  William  H. 
Wiscomb  by  general  warranty  deed.  On 
February  1,  1886,  Wiscomb  obtained  a  loan 
of  $550  from  the  Topeka  Investment  &.  Loan 
Company,  and  executed  a  mortgage  upon  the 
land  In  question  to  secure  the  same,  and  on 
February  20,  18S6,  this  mortgage  was  as- 
signed and  transferred  to  tbe  Monadnock 
Savings  Bank.  Prior  to  the  execution  6f  the 
latter  mortgage,  Wiscomb,  believing  that  the 
first  mortgage  had  been  paid  and  discharged 
by  Cartwright,  applied  to  Hutchinson,  a 
previous  assignee,  for  a  release  of  the  mort- 
gage. On  December  24,  1885,  In  response 
to  this  request,  Hut<dilnson  executed  a  re- 
lease acknowledging  the  same,  which  re- 
cited an  assignment  of  the  mortgage  from 
J.  B.  Vancll  to  Hutchinson,  and  which  was 
placed  on  record  In  December,  1885.  The 
savings  bank  alleges  that  It  purc^sed  the 
second  mortgage  relying  on  the  records  show- 
ing a  release  of  the  first  mortgage  by  Hutch* 
Inson,  and  without  any  notice  that  It  was 
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rmsatlsfled.  Hie  testimony  Is  sufficient,  how- 
ever, to  sustain  the  holding  of  the  court  that 
the  debt  secured  by  the  Cubberly  mortgage 
was  unpaid,  and  that  the  lieu  was  undis- 
charged. It  Is  strange  that  Cubberly  de- 
layed the  collection  of  the  debt  and  the 
foreclosure  of  the  mortgage  for  more  than 
two  years  after  they  were  assigned  to  nun, 
but  his  good  faith  and  honesty  in  the 
transactlOTi  liave  been  settled  In  his  favor  by 
the  general  finding  of  the  district  court.  If 
Hutchinson  had  had  any  right  to  execute 
a  release,  or  if  the  Wlscombs  or  the  savings 
bank  had  had  any  right  to  rely  on  the  release 
executed  by  Hutchinson,  they  might  reasona- 
bly claim  that  their  mortgage  was  superior 
to  Oubberly's.  When  HutcMnson  undertook 
to  release  the  Cubberly  mortgage,  he  was 
not  an  owner  of  the  mortgage,  nor  an  as- 
signee with  the  right  to  release  the  same. 
Nearly  fom*  years  before  that  time  he  had 
assigned  and  transferred  the  same  to  Oart- 
wrl^t.  It  Is  true  that  a  mortgagee,  and 
probably  an  aasdgnee  who  had  assigned  a  note 
and  mortgage,  may  sometimes  release  the 
same  so  that  a  bona  fide  purchaser  would 
take  them  free  from  the  mortgage  hen,  al- 
though the  note  and  mortgage  are  In  the 
hands  of  an  Innocent  holder,  and  wholly 
unpaid;  but  before  this  can  be  done  it  must 
affirmatively  appear  from  the  record  that 
such  mortgagee  or  assignee  had  authority 
to  release.  In  this  case,  however,  no  one 
had  any  right  to  rely  on  the  release  by 
nutchlnson.  The  assignment  from  VancU 
to  him  was  not  acknowledged,  and,  although 
It  was  recorded,  it  does  not  Impart  construct- 
ive notice  of  siidi  assignment  Xo  such  in- 
Btrument  is  entitled  to  record  unless  It  Is  ac- 
knowledged, and  the  placing  on  record  of  an 
unacknowledged  Instrument,  without  an- 
tbority  of  law,  imparts  no  notice  whatever. 
O'NelU  V.  Douthitt,  40  Kan.  689,  20  Pac  Rep. 
40»;  Fisher  v.  Cowlea.  41  Kan.  41S,  21  Pac. 
Rep.  228;  Meddmen  v.  Day,  3S  Kan.  46,  10 
Pac.  Rep.  14;  Kellej  T.  McCain,  42  Kan. 
764,  22  Pac.  Bep.  094;  'Wlckersham  v.  Zinc 
Co.,  IS  Kan.  481;  Lewis  v.  Kirk,  28  Kan. 
605;  Devi.  Deeds,  $  656;  Warv.  Abst.  344. 
^e  assignment  to  Hutchinson  was  indorsed 
upon  the  mortgage,  Imt  this  did  not  make  It 
a  part  of  that  instrument,  nor  did  It  cure  the 
defect  In  the  matter  of  acknowledgment. 
Fisfaor  r.  Cowles,  supra. 

It  Is  said  that  the  savings  bank  Is  an  In- 
nocent .purchaser  for  value,  and  as  such  Is 
^titled  to  protection.  Can  it  be  so  regarded 
in  this  Instance?  It  knew  (tf  the  existence  of 
Gubberly's  mortgage,  and  that  it  secured  ne- 
gotiable notes  liable  to  be  traiutferred  from 
band  to  hand.  It  also  knew  of  the  defective 
transfer  which  had  been  attempted,  and  It 
must  be  held  to  know  that  an  unacknowledg- 
ed assignment  could  not  legally  be  admitted 
to  the  record,  and  that,  therefore,  Hntchln-ton 
had  no  apparent  right  to  discharge  the  mort- 
gage oi  record.  The  release  was  made  by  a 
person  who  no  longer  had  any  interest  in  the 


note  or  mortgage,  who  In  fact  had  no  right 
to  give  a  release,  and,  more  than  that,  the 
records  failed  to  affirmatively  show  that  he 
ever  had  any  right  to  discharge  the  mort- 
gage of  record.  It  is  stated  that  Cubberly 
claims  title  to  the  security  through  the  same 
assignment,  and  should  not  be  permitted  to 
treat  the  transfer  as  valid  as  to  himself,  but 
void  as  to  the  plaintlfFs  In  error.  By  the 
findings  of  the  court,  Cubberly  obtalnod  them 
from  the  actual  owner,  and  is  a  bona  fide 
holder  of  the  same.  The  assignment  may  be 
valid  for  the  purpose  of  transferring  title, 
and  yet  be  insiifflclent  to  impart  constructive 
notice  of  Its  existence.  The  release  that 
Hutchinson  attempted  to  make  recited  a  con- 
veyance made  to  J.  B.  Vanci'  when  the 
mortgagt^e's  name,  as  has  been  seen,  la  Izri 
B.  Vancll.  Nothing  was  paid  to  Hutchinson 
at  the  time  the  release  was  executed,  nnd  it 
was  done  upon  the  representation  of  Wl»- 
comb  that  the  mortgage  had  been  paid,  and 
that  It  was  his  duty  to  discharge  it  from  the 
record.  Cubberly's  conduct  In  failing  to 
have  the  Cnrtwright  assignment  recorded, 
and  in  failing  to  apply  to  the  Wlscoml>s  for 
payment,  or  to  take  steps  towards  the  en- 
forcement of  the  collection  of  this  mortgage 
for  more  than  two  years  after  he  acquired 
the  same.  Is  criticised.  Some  testimony  is 
also  offered  that  there  was  actually  a  pay- 
ment In  dischaTgc  of  the  mortgage  by  Cart- 
wright,  and  it  la  evident  that  this  was  Wis- 
comb's  understanding  of  the  situation.  Some 
of  these  transactions  are  not  easily  imder- 
stood,  but,  as  has  been  stated,  the  bona  fldee 
of  tlie  transaction,  so  far  as  Cubberly  Is  con- 
cerned, has  been  sustained  by  the  court  It 
may  be  said,  however,  that  Cubberly  testi- 
fies that  he  did  apply  to  Wlscomb  for  pay- 
ment, but  that  he  was  r^lng  chiefly  upon 
Cartwright,  and  he  further  states  that  he 
had  no  actual  knowledge  of  the  savings  bank 
mortgage  until  about  the  time  he  began  this 
foreclosure  proceeding;  But  In  view  of  the 
condition  of  the  1000111  at  the  time  of  the 
execution  of  the  savings  bank  mortgage  It 
must  be  held,  tmder  the  authorities  cited, 
tiiat  it  was  taken  subject  and  second  to  the 
unsatisfied  Oabberiy  mortgage.  The  ]udg- 
ment  of  the  strict  court  wUl  therefore  be 
affirmed.  All  the  Justices  concurring. 

m  Cal.  4S7) 

PACIFIC  YACHT  CLUB  v.  SAU.SALITO 

B.\Y  WATER  CO.   (No.  14,9(J5.) 
(Supreme  Court  of  Califoroia.  June  S,  1893.) 
Action  to  Qviet  Titlk  in  Kasemext— Venue, 

An  action  to  determine  plaintiff's  right 
to  the  use  of  the  waters  of  a  spring  on  defend- 
ant's land,  and  to  maintain  pipes  for  the  en- 
joympnt  of  niich  use.  is  an  action  to  iinlet  title 
to  realty,  within  the  meaning;  of  Const,  art  6, 
i  5,  requiring  such  artions  to  be  brousht  iu  the 
county  in  wlUch  the  land  Is  Htoated.  Fritts  v. 
Camp,  20  Pac.  Rep.  867,  94  Cal.  394.  foUowed. 

Department  1.  Appeal  from  superior  court, 
dtj  and  county  of  San  Francisco;  Walter  M. 
Levy,  Judge. 
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Actlfm  1^  fbtt  Padflc  Tacht  dlnb  ualnrt 
the  Sauaallto  Bay  Water  Company.  Plaintiff 
had  jndgmeat,  and  defendant  appeala.  Be- 
Teised. 

Kellogs  &  King,  for  appelant.  John  H. 
Dickinson,  for  respondent 

QAROUTTB,  J.  "nils  litigation  arises  over 
an  alleged  right  by  plaintiff  to  the  use  of 
the  waters  of  a  certain  spring,  and  the  right 
to  maintain  pipes  for  the  enjoyment  of  siicn 
use.  The  complaint,  In  effect,  alleges  "that 
the  plaintiff  Is  the  owner  of  a  certain  tract 
of  land  In  Marin  county;  that  when  plaintiff 
bought  said  land  there  was  situated  upon 
the  adjoining  land  of  the  Old  Sausallto  I^aud 
and  Dry  Dock  Co.,  plaintiff's  grantor,  a 
spring  of  water;  that  this  spring  was  and 
is  the  only  available  water  supply  for  the 
use  of  plaintiff's  property;  that  plaintiff  spe- 
cially «ontracted  and  agreed  with  the  Old 
Sausallto  Laud  and  Dry  Dock  Co.  that,  as 
part  of  the  consideration  for  the  purchase 
price  of  the  land  aforesaid,  plaintiff  should 
have  the  privilege  of  laying  pipes  from  said 
spring  over  the  adjoining  land  of  said  gran- 
tor, to  plaintiff's  dubhonse,  and  should  have 
the  tree  and  uninterrupted  use  of  water 
from  said  spring  forever;  that  plaintiff  has 
had  the  free,  uninterrupted,  and  continuous 
use  and  adverse  possession  of  the  water 
pipes  aforesaid,  and  the  water  of  said  spring, 
tn  the  manner  above  de8cril)ed,  ever  since 
the  10th  day  of  May,  1879,  and  that  aU 
claims  against  said  easement  and  adverse 
thereto  are  barred  by  the  statute  of  limita- 
tions; •  *  *  that  defendant  claims  some 
right  or  Interest  to  the  land  upon  which  said 
spring  la  edtuated.  and  upw  which  said 
water  pipes  are  laid,  and  fnrOier  clnlms 
the  exclusive  right  to  use  and  sell  the  water 
of  sold  spring;  that  any  right  defendant  may 
have  was  acquired  subsequently  to  the  right 
granted  to  this  plaintiff  and  from  the  same 
grantor;  that  defendant  claims  the  right  and 
privilege  to  cbarge  the  plaintiff  herein  water 
rates  f6r  the  use  of  the  water  of  said  ^ring, 
and  demands  of  plaintiff  that  it  pay  to  de- 
fendant at  the.  rate  of  75  cents  per  1.000 
gallons  for  the  water  plaintiff  uses;  that 
defendant  threatens  to  disconnect  plaintiff's 
pipea  from  said  spring,  and  shut  off  the  sup- 
ply of  water  from  plaintiff's  clubhooae,  nn- 
1^  plaintiff  pays  at  once  said  water  rates.** 
Wherefore  plaintiff  asks  fbr  an  Injunction 
restraining  defendant  from  Interfering  with 
the  water  pipes  running  from  plaintiff's  clnb> 
hoose  to  the  spring  above  described,  and 
from  shutting  off  from  said  pipes  the  supply 
of  water  furnlsdied  thereto  by  snid  spring, 
or  any  part  thereof,  and  for  general  relief. 

This  action  was  brbnght  In  the  dty  and 
county  of  San  Frandaco,  and  the  subject- 
matter  of  the  action  is  all  situated  In  the 
county  of  Marin.  Defendant  demnn-ed  to 
the  complaint,  upon  the  gronnd  that  the 
court  bad  no  Jurisdiction  of  the  subject- 
matter  of  the  action  hy  reason  of  the  tact 


ttuA  it  was  bronCht  In  the  dly  and  conn^ 
ot  San  Francisco,  Instead  of  the  county  of 
Marin.  The  point  made  la  Jurisdlcttonalt 
and  If  it  has  merit  the  demurrer  waa  not 
necessary.  It  is  provided  In  se  Hon  S.  art. 
e,  of  the  conatltotlon,  "that  all  actions  for 
the  rocovery  of  the  possession  of,  quieting 
title  to,  or  for  ^  enforcement  of  llena  upon 
real  estate  shall  be  commenced  in  the  coun- 
ty In  whidi  the  real  estate,  or  any  part  there- 
of affected  by  such  action  or  actlMia,  la  Ota- 
ated."  A  fiatr  conatmctlon  of  the  complaint 
in  tUa  case  proves  It  to  be  an  action  to  qolet 
plalntUTa  title  to  an  eaaement  in  the  vatera 
of  a  q)rlng  situated  upon  defendant's  ymA, 
and  the  rif^t  of  way  over  defeadanfs  land 
for  the  puipose  of  conducting  such  waters. 
This  fact  la  frOIy  exemplified  by  an  examina- 
tion of  Ae  findings  and  concluatons  of  law. 
An  adjudication  of  plalntlff'a  title  to  the 
easement  is  the  prlndpal  relief  granted,  and 
the  restraining  mrder  la  merely  Incidental 
thereto,  and  foUowa  an  affirmance  of  plain- 
tiff's title  as  a  matter  of  course.  There  can 
be  no  question  but  that  a  comidaint  might  be 
framed,  alleging  title  to  an  eaaement,  a 
threatened  lnt«fer«ice  therewith,  and  aalc- 
ing  for  an  injunction,  which  oonld  not  be 
considered  an  action  to  quiet  title,  for  In  a 
case  of  that  character  the  defendant  in  bis 
answer  might  concede  the  eaaement,  and 
deny  the  Interference;  bnt  here  tlie  com- 
plaint alleges  title  In  the  plaintiff,  and  ad- 
verse claims  upon  the  part  of  the  defendant; 
and  that  the  defendant  Justifies  its  acts  by 
reastm  of  such  claims.  Upon  a  careful  ex- 
nmlnatlon  of  the  complaint  In  the  case  of 
Fritts  V.  Camp,  04  Cal.  304.  20  Pac.  Rep.  867, 
we  find  it  tn  all  essential  particulars  dmilor 
to  the  complaint  in  the  case  at  bar  The 
cause  of  action  appears  to  be  the  same,  the 
prayer  for  relief  is  the  same;  and  that  action 
was  dismissed  upon  the  ground  that  the 
court  had  no  Jurisdiction.  It  being  brouf^t  in 
the  wronp  county,  thereby  violating  the  pro- 
vision of  the  constitution  heretofore  quoted; 
and  upon  the  authority  of  that  case  we  think 
the  court  had  no  Jurisdiction  over  the  sub- 
JecT-mattei'  of  the  present  action.  Judgment 
and  order  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  dismiss 
the  action. 

We  concur:  HARRISON,  J.;  FATBB80N, 

X 


(97  C«].  SU) 
GOULD  V.  WISE,   (No.  10,021.) 
(Supreme  Court  of  California.  April  ^  1803.) 

MouTOAaFS— Priorities— Delivert. 

1.  Defendant  agreed  with  A.  to  sell  him 
certain  land,  part  cash,  and  balance  secured  l^ 
mortRa^e.  Defendant  went  with  A.  to  a  ncH 
tary's  oifice,  where  a  deed  was  executed. 
While  the  morteaf^e  was  beinj;  prepared.  A. 
said.  "Let  me  see  that  deed,"  and  took  it  from 
the  table,'  and  went,  without  defendant's  knowl- 
edge, to  plaintiff,  from  whom  he  negotiated  a 
loan.  A.  then  returned  to  defendant,  paid  lim 
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die  moner,  and  axeented  the  mortgage,  ^Ich' 
defcodaat  at  pom  recorded.  Prior  to  tbls 
time  plaintiff  had  the  deed  and  A.'s  mortgage 
to  her  recorded.  Bdd,  that  defeadant'a  mort- 
gage  was  entitled  to  priority,'as  there  had  been 
no  deliverr  of  the  deed  to  A.  at  the  time  ha 
negotiated  the  loan  from  plaintiff.  82  Pac. 
Rep.  676,  afSrmed. 

2.  Defendant'*  negHgenca  In  alloiring  the 
deed  to  be  remored  frtna  the  room  was  not 
such  as  would  justify  an  estoppel  against  a 

8 lea  of  nondellTarr  of  the  deed.  82  Pma  Rtp. 
76.  affirmed. 

Beattr.  O.  J.,  disMDtlnc. 
On  rehearing. 

FEB  CURIAM.   Rehearing  dealed. 

BBATTT,  a  J..  (diSBOitlns.)  HaTlng  dln- 
■ented  from  the  or^er  denying  a  r^eailng 
of  thlB  cause!  I  deelte  to  state  heleOf  the 
grmmds  of  my  dlumt  The  dedslon  of  titie 
court  Is  based  upon  the  single  proportion 
that  on  tbe  facta  teatlfled  to  the  appel- 
lanthewaa  not  estopped  to  deiiy  the  delivery 
at  his  deed  as  agiUnst  an  innocent  purchaser 
for  Talne  tiom  his  grantee^  There  are  other 
questions  presented  1^  tiie  record,  which 
have  beoL  fully  ai^ued  by  counsel;  but. 
since  ^ey  have  been  left  unnoticed  by  the 
court  th^  will  not  be  c«irdered  here»  It  be- 
ing my  Intention  merely  to  state  my  reasMis 
for  dlssoitlng  from  the  proposition  decided, 
as  to  wbSsh  alone  the  case  becomes  a  prece- 
d«it 

If  there  were  no  doubt  of  the  soundness 
of  the  conclusion  that  on  the  facta  as  stated 
by  the  appellant  there  was  no  estoppel.  It 
would  still,  In  my  opinion,  be  Infmffldent  to 
warrant  a  reversal  ot  the  Judgment  and 
order  of  the  superlOT  court;  for  the  Judge 
who  tried  the  cause  was  not  bound  to  ac 
cept  the  qipdiant's  Tersion  of  the  facts  up- 
on his  own  uncorroborated  tesllmony.  The 
possession  by  his  grantee  of  his  deed,  fully 
and  formally  executed,  acknowledged,  and 
certified,  and  containing  a  recital  that  the 
purchase  price  had  been  fully  paid,  was  pri- 
ma fade  proof  of  a  delivery.  It  created  a 
presumption  agafnat  appellant  which  It  be- 
came necessary  for  him  to  rebut,  and  his  tes- 
timMiy  that  there  was  no  delivery  merely 
produced  a  conflict  of  evidence  upon  which 
the  finding  of  the  Judge  who  tried  the  cause 
Aould  be  hdd  corrluslve.  To  rebut  the 
presumption  of  delivery  In  such  a  case  for 
the  purpose  of  d^eatlng  the  title  of  an  In- 
nocent purdiaser  who  has  paid  a  valuable 
consideration  on  the  faith  of  the  grantee's 
possession  of  a  deed  to  which  every  appear- 
ance of  validity  has  been  Imparted  by  the 
voltmtaty  act  of  the  grantor,  It  Is  necessary 
to  show  not  only  that  there  was  no  deliv- 
ery as  between  the  parties  to  the  Instru- 
ment, but  that  the  grantor  did  not  volun- 
tarily intrust  It  to  the  custody  of  the  gran- 
tee, or  allow  him  to  obtain  the  custody  by 
any  culpable  ne^igence;  for.  If  the  grantor 
has  T<rfantarily  Intrusted  such  evidence  of 
title  to  one  who  abuses  his  confidoice,  or 
eren  if  he  has  neglected  reasonable  precao- 


tiona  to  prevent  his  perfteted  deed  from  be- 
ing st61«i,  he  Is  estopped  from  denying  a 
dellv^  as  against  an  Innocent  purchaser 
for  value.  All  the  authorities  sustain  this 

propofUtlon,  and  none  more  emphatically 
than  those  cdted  in  8iQ>port  of  the  <^inion 
of  the  court  This  being  so.  upon  what 
prlndple  can  it  be  hdd  that  a  trial  court 
must  accept  the  uncorroborated  testimony 
of  the  grantor  that  he  did  not  Intrust  his 
grantee  with  the  possession  of  his  deed,  and 
that  he  was  not  guilty  of  culpable  negli- 
gence in  allowing  him  to  get  possession  of 
it?  It  seems  to  me  a  sufficiently  dangerotis 
rule  to  hold  that  such  testimony  mny  be  ac- 
cepted to  defeat  the  apparent  validity  of 
the  deed.  To  hold  that  as  matter  of  law 
it  necessarily  defeats  Its  validity,  or,  In  oth- 
er words,  that  whoi  the  trial  Judge  has 
found  In  tiYor  the  presumption  and  against 
the  testimony  of  the  interested  party,  bis 
finding  of  fact  must  be  ■  reversed  on  the 
ground  that  It  is  contrary  to  the  evidence. 
Is  going  beyond  all  reason  and  In  the  face 
of  numerous  decisions  of  this  court  It  es- 
tablishes a  new  rule,  which  not  only  puts 
it  in  the  power  of  a  party  to  relieve  him- 
self of  the  consequences  of  his  o%vn  foHy  or 
negligence  at  the  expense  of  Innocent  pur^ 
chasers,  but  opens  a  wide  door  to  deliber- 
ate fraud;  and  this  in  a  class  of  transac- 
tions of  every-day  occurrence,  which  it 
should  be  the  policy  of  the  law  to  guard 
against  every  element  of  danger  or  uncer- 
tainty. 

But,  aside  from  this  consideration,  which 
Is  sufficiently  serious,  I  am  entirely  satlsQed 
that  there  Is  no  authority  for  holding  that 
on  a  fair  construction  of  the  appellant's  own 
statement  of  the  manner  In  which  Adams 
obtained  and  kept  possession  of  hla  deed,  he 
Is  not  estopped  to  deny  a  delivery.  Two 
dedsioDS  only  are  cited  in  the  opinion  of  the 
court  to  sustain  its  conclusion  upon  this 
point  In  one— Burson  v.  Huntington,  21 
Mich.  41G— it  was  held  that  the  maker  of 
a  negotiable  promissory  note  was  not  ee- 
topped  to  deny  its  delivery  as  against  an 
Innocent  holder  for  value;  and  In  the  other 
— Tisher  T.  Beckwith,  30  Wla.  66-4t  was 
held  that  a  grantor  of  land  was  not  estopped 
to  deny  a  delivery  of  his  deed  against  an 
innocent  pturchaser  for  value.  But  In  each 
of  those  cases  the  Instrument  In  question 
had  been  obtained  by  theft,  and  without 
the  ctmsent,  express  <x  tacit,  <tf  the  makw. 
it  had  not,  in  other  words,  been  intrusted 
by  the  maker  or  grantor  to  the  custody  of 
the  payee  or  grantee,  and  the  only  question 
was  one  of  culpaUe  negligaice.  The  opin- 
ion of  Uie  court  In  each  case  fully  and  ex- 
pressly concedes  tiiat,  if  the  Icstrument  bad 
bem  -voluntarily  intrusted  to  the  party  mak- 
ing a  fraudident  use  of  It,  the  loss  must  have 
fallen  upon  the  maker  or  grantor.  It  was 
also  amceded  that  the  same  reetilt  must 
have  Misued  If  the  Instrumokt  had  come  tit- 
to  the  hands  at  the  grantee  or  payee  by  reS" 
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nm  ot  fbB  culpable  ne^Ugmoe  of  the  maker 
or  grantor.  Bat  It  vnm  luM.  on  tlie  pe- 
culiar facts  of  each  case— proved  by  the  tes- 
timony ot  diainterested  wltneases— tbat  there 
woa  no  culpable  negligence.  In  the  Michi- 
gan case  the  maker  ot  the  note,  otter  slgnr 
big*  It,  tnit  before  It  was  stamped,  went  ont 
of  tile  room  to  get  a  surety  to  ^gn  wltb 
him,  ImTlng  the  note  lying  on  a  table,  and 
hts  Bister  preamt,  at  the  same  time  direct- 
ing the  payee  not  to  tonch  it  while  he  waa 
gone.  Setore  he  returned,  the  payee  took 
the  note»  and  went  away  wttii  It,  In  defiance 
of  the  command  of  the  maker  and  the  pro- 
test of  Ma  atstec.  It  waa  held  not  culpable 
negligence  to  fall  to  anticipate  this  criminal 
act  of  the  payee.  In  the  Wisconsin  case, 
the  deed,'  not  fully  ^ecated,  was  placed  In 
a  locked  trunk,  of  which  tho  grantor's  wife 
kept  the  key.  While  ao  kept  it  was  stolen 
by  the  grantee,  (tlie  grantor's  son,)  and  com- 
pleted by  a  forgwy.  The  court,  in  Its  opin- 
ion, distinctly  says  that  If  the  deed  had  beon 
completely  ececuted  by  the  grantor  the  loss 
must  have  fallen  on  him,  on  account  of  his 
negligtmce  in  leaving  It  where  tlie  grantee 
could  gain  access  to  it,  but  holds  that  he 
was  not  bound  to  anticipate  the  theft  of  an 
Instrument  to  which  apparent  validly  could 
only  be  Imparted  "by  the  crime  of  forgery." 

It  seems  scarcely  necessary  to  point  oat 
the  broad  dlstinctiMi  between  those  cases 
and  one  in  which  the  grantor  shows  by  his 
own  testimony  that  bla  gmntee  took  the 
deed  Into  hts  poseession,  and  kept  It  Icmg 
enougit  to  impose  upon  an  innocent  mort< 
gagee  by  his  tacit,  if  not  his  express,  con- 
sent All  the  authorities  ora  clear  to  the 
effect  that.  If  Aduma  had  asked  and  ob- 
tained express  permission  of  the  appellant 
to  take  the  deed  away,  the  estoppel  woidd 
have  been  complete;  and  If  an  express  con- 
amt  will  raise  the  estoppel  I  cannot  see 
why  a  tacit  consent  does  not  work  the  same 
result  If  my  deed  is  lying  on  a  table  be- 
fore me,  and  my  grantee  tells  me  by  word 
and  act  that  he  is  going  to  take  It  away  with 
him,  if  I  make  no  efTort  to  prevent  him.  If 
I  utter  no  word  of  protest,  I  consent  as  truly 
OS  If  I  did  60  b.v  express  words.  This 
Is  precisely  what  the  appellant  did.  He 
knew,  apparently,  that  he  was  running  a 
i1ak,^ie  did  not  like  it,  but  he  permitted  it. 
— and,  having  enabled  his  gmntee  to  perpe- 
trate a  fraud,  he  Is  allowed  to  saddle  Its 
consequences  upon  an  Innocent  party.  More 
than  this,  he  is  allowed  to  subject  an  Inno- 
cent party  to  a  serious  hardship,  In  order 
that  he  may  reap  an  advantage  from  his 
own  wrong.  The  case  shows  that  the  same 
$1,000  advanced  by  the  respondent  on  her 
mortgage  was  paid  over  to  the  appellant 
as  the  second  Installment  of  the  purchase 
price  of  the  land,  and  this  by  the  decree  of 
the  court  he  is  allowed  to  keep,  together 
with  the  first  payment,  and  his  land.  In 
other  words,  he  comes  out  of  the  transac- 
tion with  the  land  that  he  wdd,  with  the 
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f500  paid  at  the  date  of  the  sale,  and  wlOi 
the  91,000  of  whldi  the  respondent  has  been 
defrauded  by  his  assiatancb.  ff  Adams  had 
not  beea  enabled  to  perpetrate  thh(  fraud 
by  ttie  opportunity  tibe  appellant  gave  him, 
It  Is  to  be  presumed  he  never  would  have 
made  a  second  payment  on  his  purchase, 
and  the  most  the  appellant  could  have  got 
would  hare  been  the  first  payment  and  the 
land.  By  contributing  to  entrap  the  re- 
i^cmdent  he  adds  to  his  gains  the  predsa. 
sum,  and  the  identical  money  which  the  re- 
spondent was  induced  to  advance.  He  to 
not  c(mteat  to  be  restored  to  the  position  he 
would  have  occiqited  If  the  fraud  had  not 
been  committed,  but  must  make  all  the 
profit  of  It  There  Is,  tn  my  ophiion.  no  role 
of  equity  or  law  that  lends  Itsdf  to  sucih  a 
concliudon. 


(98  C«l.  409) 

Wn.HOIT  et  al.  v.  LYONS.  (No.  18.074.) 
(Supreme  Court  of  California.  June  3,  1893.) 

ASSIONMKST  POR  BBNEPIT  Of  CbKDITOKS — RB- 
COHDIKO  — POWEBS  OF  ABSIQNEE. 

1.  Civil  Code,  §  3469,  which  declares  that, 
unless  an  assignment  for  the  benefit  of  creditors 
fthftU  be  properly  recorded,  it  shall  be  void 
a;;ain8t  every  creditor  of  the  assiraor  not  as- 
sentiag  thereto,  applies  only  to  creflitorg  of  the 
assigaor  at  the  time  the  assiRament  is  made. 

2.  Where  land  to  possession  of  the  assiRnee 
in  an  as^gnment  for  benefit  of  creditors,  which 
has  not  been  recoiled  as  required  by  law,  is 
sold  under  a  judgment  HRainst  the  assipnor, 
the  purchaser  will  be  presumed,  iu  an  action 
against  him  by  the  assiguee  to  quiet  title  to 
the  land,  to  have  purchased  with  notice  of  the 
assignment,  where  he  does  not  aver  in  his  ao- 
swer,  or  offer  any  evidence,  that  he  did  not 
have  such  notice. 

3.  Failure  of  the  assignee  In  an  assignmeat 
for  the  benefit  of  creditors  to  pive  a  bond  as 
required  by  Civil  Code,  §  3467,  does  not  affect 
tbe  validity  of  the  assignment,  or  authorize  an 
action  hy  the  assignor,  or  one  claiming  under 
him,  to  set  it  aside. 

4.  An  assignment  for  the  benefit  of  credit- 
ors, which  provides  that  the  assignee  shall  sell 
the  property  assigned,  "using  a  rensonahle 
discretion  as  to  tbe  times  and  modes  of  selling 
and  disposing  of  said  estate  as  it  respects  mak- 
ing sales  for  cash  or  on  credit,  at  public  aue- 
tion  or  by  private  contract  or  sale."  is  not  void 
under  Civil  Code,  §  3457,  suImI.  5,  which  pro- 
vides that  an  assignment  for  the  benefit  of  end' 
Itors  shall  be  void  If  It  confers  on  the  assignee 
any  power  which.  If  exercised,  might  prevent  or 
delay  the  immediate  conversion  of  the  as- 
signed property  to  the  purposes  of  the  trust, 
as  the  discretion  given  in  the  assignment  will 
be  treated  to  mean  such  discretion  as  the  as* 
signee  is  authorized  by  law  to  exercise. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Son  Joaquin 
county;  Ansel  Smith,  Judge. 

Action  by  R.  E.  Wllhoit  and  others,  as- 
signees of  M.  E.  Bryant,  an  Insolvent  debtor, 
against  A.  I.  Lyons,  to  quiet  title  to  lands. 
Judgment  was  rendered  for  plaintiffs,  and 
.from  the  Judgment  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Afflrmed. 
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John  B.  Bndd,  James  H.  Budd,  and  J.  B. 
Hall,  for  appellant  Baldwin  &  Oampbdl, 

for  respondents. 

BELCHER,  C.  The  plnlntlffs  brouRht  this 
action  to  quiet  their  title  to  certain  real 
property  In  San  Joaquin  county,  and  they 
claimed  title  to  the  .property  under  a  deed 
of  assignment  made  to  them  by  M.  E.  Bry- 
ant, an  Insolvent  debtor,  for  the  benefit  of 
his  creditors,  on  February  16,  188G.  The 
defendant  denied  the  plaintiffs'  ownership 
or  right  to  the  possession  of  the  property, 
and  set  up  title  to  it  in  himself  under  and 
by  virtue  of  a  sheriff's  deed  conveying  the 
property  to  him  under  date  of  September 
15,  1880.  The  court  below  gave  Judgment 
for  the  plaintiffs,  from  which,  and  from  an 
order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

The  focts  of  the  case,  as  shown  by  the 
findings  and  evidence,  are  as  follows:  On 
January  30,  1886,  M.  E.  Bryant  was  the 
owner  of  the  property  in  dispute,  but  was 
Insolvent,  and  unable  to  pay  his  debts.  On 
that  day,  under  the  provisions  of  the  Civil 
Code  relating  to  "assignments  for  the  bene- 
fit of  creditors,"  he  signed,  acknowledged, 
and  delivered  to  the  plaintiffs,  for  the  bene- 
fit of  his  creditors,  a  deed  of  assignment  of 
all  his  property  not  exempt  from  execution. 
The  grantees  accepted  the  trust,  and  filed 
the  deed  for  record  In  the  recorder's  office 
of  the  coun^;  and  on  the  same  day  the 
judge  of  the  superior  court  of  the  county 
fixed  tlie  amount  of  the  bond  to  be  givm 
by  sodi  asdgnees,  as  required  by  section 
3467  of  the  CivU  Code,  at  the  sum  of  925,000. 
On  February  16,  1880,  a  mistake  was  dl8-< 
covered  in  the  deed  of  January  30th,  in 
this:  that  In  the  habendnm  clause  thereof 
the  name  of  B.  B.  Wilhcdt,  one  of  the  gran- 
tees, had  been  omitted,  and  the  name  of 
H.  S.  Sargent  inserted  in  Its  fdace.  The 
mistake  was  made  by  the  dran^tsman  of 
the  deed,  and  was  not  discovered  1^  any  one 
until  the  day  named.  Thereupon  the  said 
deed  was  taken  from  the  recorder's  office, 
and  the  name  of  Sargent  was  erased  from 
the  habendum  clause,  and  the  name  of  Wll- 
tuAt  was  written  in  place  thereof,  and  Its 
date  was  changed  to  February  16, 1886.  Bry- 
ant thm  again  duly  aduiowledged  the  deed, 
and  delivered  It  to  the  grantees,  and  they 
again  accepted  the  trust  and  filed  It  fox 
record;  and,  as  shown  by  the  certificate  of 
the  county  recorder.  It  was  recorded  *1n 
Book  6,  TOl  6;  page  540,  of  Miscellaneous 
San  Joaquin  Gonnty  Records."  Hie  judge  of 
the  superior  court  also  made  a  new  order 
on  February  16th,  requiring  the  assignees 
to  execute  a  bond,  conditioned  as  reqidred 
by  section  3467  of  the  aril  Code,  in  the 
smn  of  $20,000.  tinder  the  order  first  made 
fixing  the  amount  of  the  bond  to  be  given, 
a  bond  was  drawn  and  signed  by  the  prin- 
cipals and  five  sureties.  It  referred  to  the 
assignment  <tf  January  30th,  and  the  order 


of  that  date,  and  proper  certificates  were 
attached  to  it,  showing  that  four  of  the  sure- 
ties justified  thereon  on  February  12tb,  and 
one  on  February  ITtli.  The  bond  was  ap- 
proved by  the  Judge  of  the  court  who  made 
the  orders  on  February  18, 1886.  On  August 
2,  1888,  the  defendant  recovered  a  Judgment 
against  Bryant  for  the  sum  of  $3,728.29, 
and  on  February  12,  1890,  an  execution  was 
issued  on  this  Judgment,  and  placed  In  the 
hands  of  the  sheriff  of  San  Joaquin  county 
for  service.  The  sheriff  levied  the  execution 
on  the  real  property  in  dispute,  and  under 
it  sold  the  property  to  the  defendant  In  part 
satlsfactiott  of  his  Judgment  on  March  8, 
1800.  No  redemption  from  the  sale  was  had, 
and  on  September  15,  1890,  the  sheriff  exe- 
cuted to  the  defendant  a  deed  of  the  prop- 
erty, which  was  duly  acknowledged  and  re- 
corded on  the  same  day. 

1.  Appellant  contends  that  the  deed  o* 
assignment  was  never  recorded  In  the  proper 
book,  and  hence  that  it  was  void  as  a^Inst 
him.  The  law  authorizes  an  insolvent  debtor 
to  make  an  osisignment  for  the  benefit  of  his 
creditors,  and  tihe  provisions  relating  to  such 
assignments  are  found  In  sections  344&-3473, 
Civil  Code.  Some  of  these  sections  were 
amended  in  1889.  The  following,  as  th^ 
stood  .before  the  amendments,  need  only  bo 
referred  to:  "Sec.  3453.  An  asdgnment  for 
the  beneftt  of  creditors  must  be  In  writing, 
subscribed  by  the  assignor  or  by  his  agent 
thereto,  authorized  by  writing.  It  must  be 
acknowledged  or  proved  and  certified  In  the 
mode  inescribed  by  the  <Jbapter  on  rwxHrd- 
ing  trausfws  ot  real  property,  and  recorded 
as  required  sections  3463  and  3464,"  etc. 
"Sec.  3408.  ITidesB  the  pvovldons  of  the  last 
sectltm  are  complied  with,  an  assignment  toe 
the  ben^t  ot  creditors  Is  void  as  (^ralnst 
every  coredltor  of  the  asidgmMT  not  assmtliv 
thereta"  "Sec.  3463.  An  assignment  for 
the  ben^t  ot  creditors  must  be  recorded, 
and  the  Inventory  required  by  section  3461 
filed  with  the  county  recorder  of  the  county 
In  which  the  osMgnor  redded  at  the  date  <tf 
the  ossfgnmoit,''  etc.  "Sec  346S.  An  as* 
slgnmrait  for  the  henefit  of  creditors  Is  Told 
against  (sredltora  of  assignor  and  against 
purcbasNS  and  Incumbrancers  In  good  ttdtb 
and  for  vahie,  unless  It  Is  reooided,"  etc. 
"Sec.  3466.  Where  an  osdgnment  for  ibe 
bene^t  of  creditors  emtnaoes  real  property, 
it  Is  subject  to  the  prorisloas  of  article  4 
of  the  chapter  on  recording  transfers,  as  well 
as  to  those  of  this  title.**  '19e&8473.  An  as- 
slgnment  fw  the  benefit  of  creditors,  which 
has  been  executed  and  recorded  so  as  to 
transfer  the  property  to  the  assignee,  can- 
not afterwards  be  canoded  or  modified  by 
the  parties  tlicreto  without  ihe  consent  of 
evwy  creditor  affected  thereby."  It  la  ar- 
gued that  sectltm  4235  Of  the  FoUtioal  Code 
provides  how  and  In  what  IxMks  the  differ- 
ent kinds  ot  papers  are  to  he  recorded  by 
county  reoordKB,  and  that,  vriien  the  deed 
in  question  was  recorded  in  a  volume  of 
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"miaoenaneoDs"  reoordB,  It  ma  not  In  oom- 
pUanoe  with  die  requlreaiectts  of  tbat  tee* 
tton,  and  did  not  oonsUtate  a  reo<wdatl<ML 
under  tiw  aeoUona  at  tiie  Olrll  Code  above 
.dted.  Conceding^  vttbont  detdcUng,  tlila  to 
be  ma,  mtiR  the  deed  was  undoubtedly  valid 
aa  agalnat  the  aaslgnor  and  all  creditors 
aasentitts  to  tt,  and  It  aored  to  Teat  Ha 
aaaigntv'a  tlUe  to  llie  property  In  ttw  aa- 
rigneea.  Bryant  t.  Langford,  80  OaL  543, 
22  Fa&  210;  WlDudt  T.  Onnnlntfham, 
Sr  OaL  463,  26  Fao.  Bep.  675.  It  waa  at 
moat  void  only  against  creditors  not  assent- 
big  ther^,  and  against  purchasers  and  In* 
ottmbranoerB  In  good  faith  and  for  valna 

Tbe  qneatioQ.  ^n,  1^  doea  tiie  appellant 
oome  Titbln  «lther  at  these  (Masses?  He  ob- 
telned  bla  Jndgmokt  on  Augost  2. 1S8S,— seaiv 
tjr  two  yeaia  and  a  balf  after  tiie  deed  waa 
aecoted,— and  the  reocwd  «itlrdy  falls  to 
show  by  arMTDent  or  proof  that  he  had  any 
claim  whatever  agialost  Bryant  on  February 
16,  188a  But  tbe  atatnte  evidently  mokes 
a  deed  of  asiignmeDt  void  against  nonoMk- 
sentlng  oredttors  (mly  when  they  were  such 
at  tbe  time  It  waa  executed,  and  not  against 
those  who  might  subsequently  become  such. 
In  Kana  t.  I>eem(md,  63  Oal  464,  there  was 
a  Terbal  gift  of  a  piano  by  a  husband  to  his 
wife.  'Ote  piano  waa  subsequ^dy  seized  by 
the  sheriff  under  an  execution  issued  against 
the  husband,  and  the  wife  brought  an  action 
to  recover  ita  possession  or  value.  This 
ooort  said  the  "transfer  by  gift  was  valid 
and  ^ectual  betwe^  herself  and  her  hus- 
band and  all  tbe  world,  exciting  existing 
creditors  and  bona  fide  subsequent  purchas- 
ers without  notice.  There  was  no  proof 
that  Day-^e  executloD  creditor— was  a 
oredltor  of  the  husband  at  the  time  of  the 
gift,  and  there  is  no  presumption  that  the 
gift  waa  void  as  to  him  as  a  subsequent 
creditor."  And  see  Hussey  v.  Oastle,  41  Cal. 
239.  This  bdUig  so,  the  oontentioa  of  ap- 
pellant that  the  deed  was  void  as  to  him  be- 
cause he  was  a  creditor  cannot  be  sustained. 

The  only  remaining  question,  then,  under 
ISds  head  is,  was  appellant  a  purchaser  to 
good  faith  and  for  value?  There  can  be  no 
pretraise  that  be  was  such  purchaser  if  he 
had  notice,  actual  or  oonstniotive,  of  the 
prior  deed  at  the  time  of  his  purchase,  and 
the  role  is  well  settled  that  the  burden  was 
cast  up<Mi  him  to  show  that  he  had  not  such 
notice.  Long  v.  Dollaibide,  24  CaL  21S.  In 
Xveradon  t.  Mayhew,  65  Oal.  167,  3  Pac 
Bep.  641,  It  is  said:  "To  entitle  a  party 
to  protection  as  such  a  purchaser  he  most 
aver  and  prove  the  possession  of  his  grantor, 
the  purchase  of  the  premises,  the  payment 
of  the  purchase  money  In  good  faith  and 
without  notice,  actual  or  coostniotive,  prior 
to  and  down  to  the  time  of  Its  payment; 
for  if  be  had  notice,  actual  or  constmcttve, 
at  any  moment  of  time  before  tbe  payment 
of  tbe  mcmey,  he  is  not  a  bona  fide  pur^ 
chaser;"  cltiog  numerons  cases.  Here  there 
waa  no  avwrnent  In  the  answer  of  defendant 


ibat  he  did  not  have  notice  of  tbe  deed  ol 
assignment  to  plaintiffs,  nor  waa  any  proof 
offered  1^  him  tendhig  to  ahow  a  want  ol 
snCh  notice;  and  the  court  found  tbat  erar 
alnoe  tbe  date  at  their  deed  "^alntuni  have 
been,  and  now  are,  In  possession  of  all  the 
real  estate  and  pranlses  In  the  complaint 
mentioned,  and  each  and  every  part  there- 
of." It  must  be  preaomed,  therefM«,  that 
appellaiKt  bad  notice  of  the  deed  to  respond- 
ents at  the  time  of  hla  pundiase^  and  henoa 
that  he  was  not  a  imrchaser  In  good  failb. 

2.  Appelant  also  cmtends  that  the  aa- 
dgnmmt  waa  v<rid,  because  no  bond  waa 
given  by  the  assignees  aa  required  by  section 
8467,  <HvU  Code.  A  bond  waa  given  and 
approved,  aa  above  stated,  but  It  la  objected 
that  It  waa  InsufBdent,  because  It  r^erred 
to,  and  purported  to  be  made  In  pursuance 
of,  tbe  deed  of  January  30th.  Bryant  r. 
Langford.  80  OaL  642,  22  Fao.  Bep.  219,  waa 
an  aotloa  to  aet  aside  ttats  same  deed  of  aa> 
slgnment  np<Hi  -(be  ground  tbat  the  asslgneea 
had  failed  to  give  the  bond  required  1^  seo- 
tlon  3467  of  the  ClvU  Code.  It  waa  held 
that  ttio  failure  of  the  assignees  to  give  tbe 
bond  required  did  not  affect  tiie  validity  of 
the  deed,  or  authorize'  an  aoUou  by  the  as- 
signor to  set  It  aside  But  app^ant,  by  his 
purchase  at  the  sheriff's  sale,  acquired  the 
rights  and  Interests  of  Bryant  in  tbe  propei^ 
ty,  and  can  have  no  betiter  standing  before' 
the  court  than  Bryant  bad.  If,  ibcrefore^ 
Bryant  could  not  liave  tbe  deed  set  aside 
upon  the  ground  stated,  it  must  l>e  dear 
that  appelant  cannot 

3.  Appellant  further  contends  that  th.9 
deed  nsslgnmeut  was  void  as  against 
him  because  it  conferred  upon  the  grantees 
the  power  t»  sell  tbe  property  therein  de- 
scribed on  credit.  This  contention  Is  rested 
upon  the  provisions  of  aection  3457,  subd. 
5,  of  tbe  cavil  Oode,  which  reads  as  follows: 
"An  assignment  tor  tbe  beaieflt  of  creditors 
Is  void  against  any  creditor  of  the  assignor 
not  assenting . thereto,  in  the  following  cases: 
•  (5)  If  It  confer  upon  the  asslguee 
ahy  power  wblcb,  if  exercised,  might  pre-, 
vent  or  delay  the  Immediate  conversion  <rf 
the  assigned  property  1»  the  purposes  of  the 
trust."  The  language  objected  to  as  making 
the  whole  deed  void  Is  foxmd  to  the  haben- 
dum clause,  and  Is  as  follows:  "To  have  and 
to  hold  tbe  said  real  estate,  •  •  •  In  trust 
and  confidence,  however,  to  sell  and  dispose 
of  the  said  real  estate,  •  •  •  using  a  rea- 
sonable discretion  as  to  the  times  and  modes 
of  seUlDg  and  disposing  of  said  estate, 
as  It  respects  making  sales  tor  cosh  or  on 
credit;  at  public  auction  or  by  private  con- 
tract or  sale."  It  is  argued  that  the  giving 
to  tbe  assignees  a  reascwiable  discretion  as  to 
making  sales  of  the  property  for  cash  or  on 
credit  was  to  vkdatlon  of  the  section  of  the 
Oode  above  quoted,  because,  If  exercised,  it 
might  delay  the  Immfdlote  conversloo  of  the 
property  to  the  puiposes  of  the  trust.  There 
are  two  sufficient  answers  to  this  oonteo- 
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tlon.  In  the  first  plaoe,  as  before  stated. 
It  does  not  appear  that  appellant  was  a  cred- 
itor when  the  deed  was  executed,  and.  If 
iwt,  h(j  cannot  be  heard  to  complain  of  it 
And,  la  the  second  place,  the  deed  conveyed 
to  the  grantees  all  of  the  grantor's  prop- 
erty "for  the  benefit  of  all  his  creditors, 
wirhont  any  prefcrenco  or  priority  other 
than  that  provided  by  law,"  The  "reasona- 
ble discretion"  confeiTPd  upon  the  grantees 
as  to  selling  the  property  must  therefore 
be  treated  as  a  lawful  disoretlon,  or,  in  other 
words,  such  discretion  aa  they  were  author- 
Isicd  by  law  to  exercise. 

4.  It  la  objected  that  there  has  been  un- 
uHiLil  and  onwununted  delay  oa  the  pert  of 
the  trustees  in  the  execntlon  of  their  trust 
The  delay  has  certainly  been  unusual,  but 
it  is  probably  nccounted  for  by  the  large 
ntimber  of  stUts  which  have  been  Instituted 
to  determine  the  rights  of  different  claim- 
ants to  the  property.  The  records  ediow  that 
six  of  the  oasea  besides  this  have  been 
brought  to  this  court  on  appeoL  The  judg- 
ment and  order  appealed  from  should  be 
aJfinned. 

Wo  oonour:  TBMPI^,  a;  TANOLIBF,  O. 

PER  OTTRIAM.  For  the  reasons  given  In 
the  fwegolng  opinion  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(3  Cal.  Unrep.  8S3> 

DESUALSO  v.  DUANB.  (No.  14,794.) 
(iSupreme  Court  of  California.  June  3,  1893.) 
New  Trial— Dismissal. 
.  1.  An  order  both  denying  and  dismifiaing 
a  motion  for  new  trial,  though  somewhat  in- 
consiatent,  must  be  cousidoreU  as  a  dismissal, 
and  proper,  where,  through  inexcusable  neg- 
lect of  the  moving  party,  tlie  motion  has  not 
been  brought  into  condition  for  hearing. 

2.  The  fact  that  such  a  motion  can  be 
brought  to  hearing,  under  Code  Civil  Proe.  § 
WiO.  either  by  the  moving  or  opposite  party, 
after  notice  or  aflidavits,  etc.,  does  not  prevent 
the  opposite  party  applying  for  dismissal, 
where,  through  inexcusable  neglect  the  motion 
has  not  been  brought  into  condition  for  hear- 
ing. 

Commisslonera*  decision.  Department  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  John  F.  Finn,  Judge. 

Action  by  P.  C.  Descalso  against  John  Du- 
ane.  Order  denying  and  dismissing  motion 
for  new  trial.  D^endant  appeals.  Affirmed. 

Moses  O.  Cobb,  for  appellant.  Stanly, 
Stoney  &  Hayes,  for  respondent. 

TEMPLEl,  O.  This  appeal  Is  from  an  or* 
der  somewhat  Inconi^tont  In  Itg  terms,  de- 
nying and  dismis^g  a  motion  for  a  new 
triaL  To  deny  a  motion  Is  to  entertain  and 
act  npon  it,  and  at  the  same  time  to  end  It, 
^en,  of  course.  It  cannot  be  dismissed.  A 
dismissal  is  a  refusal  to  entertain  It  The 
two  forms  were  adopted  because  the  ded- 
idons  ot  this  court  have  caused  some  doubt 


as  to  what  is  the  proper  remedy  In  case  the 
moving  party  fails  to  prosecute  his  motion 
with  reasonable  dihgence.  In  Quivey  v. 
Gambert,  32  CaL  305,  It  was  held  that  an  or- 
der dismissing  a  motion  for  a  new  trial,  or 
striking  out  the  statement,  was  not  appeala- 
ble, because,  though  after  final  judgment  in 
point  of  time,  they  did  not  follow  it  in  legal 
sequence,  or  In  the  same  line  of  procedure, 
and  dii}  not  depend  upon  It  The  court 
therefore  recommended  tliat  the  trial  coiu-t 
let  the  motion  proceed  to  the  final  hearing, 
and  then  deny  it  for  failure  to  prosecute  with 
reasonable  dUlgoace.  la  Calderwood  v.  Pey- 
ser, 42  Cal.  110,  this  rule  is  criticised,  and  the 
rule  declared  to  be  that  any  special  order 
made  after  final  Judgment  is  appealable,  the 
only  test  being  the  point  of  time.  But  the 
court  still  held  that  it  was  error  to  dismiss 
the  motion  for  a  failure  to  prosecute,  but 
that  the  proper  practice  was  to  deny  the  mo- 
tion. The  legitimate  peaalty  for  failure  to 
prosecute  an  action  or  proceeding  would 
seem  to  be  a  dismissal,  and  If  It  be  allowed 
to  be  regularly  submitted  for  decision  it  Is 
difficult  to  see  why  It  should  not  be  dedded 
on  its  merits.  This  practice  has  sometimes 
been  Insisted  upon  since  Calderwood  v.  P^- 
ser,  as  in  McDonald  t.  Conkey,  57  CaL  325, 
and  sometimes  it  has  not  been,  as  In  Chase 
r.  Evoy,  58  Cal.  348,  In  whldi  It  was  said  It 
makes  no  difference.  In  the  present  case  the 
motion  was  not  in  a  condition'  to  be  submit- 
ted, and  the  order  must  be  considered  a«  a 
dismissal.  I  think  the  practice  was  proper. 

Appellant  contend  that  eacb.  a  motion  can- 
not now  be  dlsmlsBed  for  failure  to  prose- 
cute, because  either  party  may  bring  the  mo- 
tion on  to  be  heard.  Section  660,  Code  CItU 
Proc.  This  section  provides  that  the  motion 
shall  be  heard  at  tlie  earliest  practicable  pe> 
riod  after  notice  of  the  motion,  when  made 
on  tho  minutes  of  the  court,  or  after  the  af- 
fidavits, bill  of  exceptions,  or  statement,  as 
the  case  may  be,  are  filed,  and  may  be 
brought  to  a  hearing  by  either  pafty.  Bat 
before  either  party  can  bring  it  on  to  be 
heard  It  mtist  be  in  a  condlUon  In  which  it 
can  be  submitted;  and  If  It  Is  not,  simply  be- 
cause of  the  Inexcusable  neglect  of  the  mov- 
ing party,  the  opposite  party  may  apply  tor 
a  dismissal  Here,  after  the  statement  bad 
been  agreed  upon,  the  moving  party  was  or* 
d(»ed  by  the  court  to  have  It  raigrossed. 
More  than  five  months  elapsed  before  the  re- 
spondent made  his  motion  for  a  diBmlssal, 
during  which  nothing  was  done.  TUe  state- 
ment was  a  short  one,  and  could  have  been 
^grossed  In  two  or  three  days.  At  the  time 
no  showing  was  made,  explaining  or  cauma- 
Ing  the  delay,  ex<^t  that  a  few  orders  were 
procured,  extending  defendant's  time  to  &x- 
gross  the  statement  It  does  not  appear  why 
these  were  required,  or  what  right  the  court 
had  to  make  them,  but  they  do  not  cover  the 
last  two  or  three  months  of  the  period.  I  do 
not  think  we  can  say  that  the  order  dismiss- 
ing the  motion  was  an  abuse  of  discretion. 
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Having  reached  this  condosloD,  It  is  not 
necessary  to  determine  whether  the  papers 
used  on  the  hearing  were  properly  tdentifled. 
There  can  be  no  doubt,  however,  that  a  bill 
of  exceptions  Is  a  safe  mode.  Herrllch  v. 
McDonald,  SO  Cal.  472,  22  Pae.  Rep.  299.  It 
ts  required  by  mle  29  of  this  court  I  think 
the  order  must  be  affirmed. 

We  concnr:  SBABLS,  O.;  HATNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  Is  affirmed. 


(9g  CbL  4tt} 

McUAlXION  et  aL  T.  HIBEBNIA  SAY.  & 
LOAN  SOO.  et  aL  (No.  14.970.) 

(Supreme  Coort  of  California.  June  5,-1893.) 

Stat  Bosd — Judqmest  agaisst  Screties. 

In  an  action  to  determine  who  is  entitled 
to  receive  certain  money  which  ia  paid  into 
court,  a  judgment  for  plaintiff  is  not  one  "di- 
recting the  payment  of  money "  within  the 
meaning  of  Code  Civil  Proc.  S  942,  reqairing 
a  stay  bond  on  aiqwal  therefrom;  and  where  a 
bond  In  addition  to  the  ordinary  appeal  bond 
Is  given,  .to  stay  such  judgment,  it  Is  void,  and 
no  judgment  can  be  entered  thereon  a^dnst 
the  snretiea. 

Departmentl.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  P. 
Hoge,  Judge. 

Action  by  J.  J.  McCallion  and  others 
against  tiie  Hlbemia  Savings  &  Loan  Society 
and  others.  From  a  judgment  against  the 
stiretles  on  a  stay  bond,  defendants  appeaL 
Reversed. 

M.  C.  Hassett  and  Jas.  F.  Tevlin,  for  ap- 
pellants. J>.  L.  Smoo^  for  resptnidents. 

GAROUTTE,  J.  Division  No.  1  of  a  so- 
ciety known  as  the  Andeut  Order  of  Kber- 
nians  bad  several  thousand  dollars  deposited 
In  the  Hlbemia  Savings  &  Loan  Society. 
Dissensions  arose  In  the  organization,  and 
an  action  was  brought  against  the  Hlbemia 
Savings  &  Loan  Society  by  certain  Individu- 
als, claiming  to  compose  the  only  trae  and 
genuine  division  No.  1,  to  recover  this  money. 
Certain  other  parties.'  making  the  same 
claims,  intervened,  and  asked  that  the  money 
be  awarded  to  th^.  The  loan  society  paid 
the  money  Into  court,  and  the  Interveners 
were  substituted  as  parties  defendant.  The 
(dty  and  county  treasurer  became  the  cos- 
todian  of  the  fund,  under  an  order  of  the 
court,  during  the  pendency  of  the  aetl(m. 
Judgment  was  rendered  that  plaintUTs  were 
entitled  to  the  money;  that  the  dty  and 
county  treasurer  pay  the  same  over  to  them, 
and  that  the  defendants  pay  the  costs  of  the 
action,  amountlns  to  $312.  Defendants  ap- 
pealed, and  gave  a  stay  bond  in  the  sum  of 
$7,600,  being  double  the  amount  of  the  jndg- 
mmt  and  costs.  Upon  appeal  the  Judgmrait 
was  affirmed.  12  Pao.  Rep.  114.  Subse- 
quently, upon  a  retom  of  ttie  remittitur  to 


the  trial  court,  plalnttfFs  moved  for  judg- 
ment against  the  sureties  upon  the  stay 
bond,  as  provided  in  section  042  of  the  Code 
of  Civil  Procedure,  and  Judgment  was  there- 
upon rendered  against  them  in  the  sum  of 
about  $600.  23  Pac.  Rep.  798.  This  appeal 
Is  prosecuted  from  that  Judgment. 

The  case  disclosed  by  the  record  Is  not 
such  a  one  as  requires  a  bond  to  stay  execu- 
tion, and  that  fact  is  fatal  to  a  recovery 
upon  the  bond,  and  demands  a  reversal  of 
the  Judgment  It  was  said  in  Powers  v. 
Crane,  67  Cal.  66,  7  Pac.  Rep.  135:  "On  be- 
half of  the  sureties,  who  are  the  real  parties 
In  Interest  here.  It  Is  claimed  that  the  imder- 
taking,  except  in  so  far  as  the  $300  ia  con- 
cerned, about  which  no  question  arises,  was 
vrithont  consideration,  and  void.  The  pre- 
tended coufilderation  therefor  was  a  stay  of 
execution  of  the  decree  appealed  from,  and. 
If  the  law  Itself  operated  a  stay  upon  the 
glvlt^  of  a  $300  bond,  It  would  seem  that 
the  point  Is  well  taken.  That  the  statute 
did  so  operate  was  held  by  this  court  in  the 
case  of  Snow  v.  Hobnes,  64  Cal.  232,  30  Pao. 
Rep.  806.  As  the  statute  itself  wrought  the 
stay,  there  was  no  consideration  for  the  sure- 
ties' promise.  The  benefit  which  the  plain- 
tiff In  the  case  of  Johnson  v.  Powers  secured 
from  the  appeal  came  from  the  statute,  and 
not  from  the  promise  of  the  sureties."  See, 
also,  Powers  v.  Chabot.  93  CaL  266,  28  Pac 
Rep.  I<y70.  It  Is  only  upon  a  statutory  bond: 
that  Judgment  can  be  ordered  against  the 
sureties  on  motion,  and  If  the  Judgment  from 
which  appellants  take  this  appeal  is  not  such 
as  calls  for  the  giving  of  a  bond  to  stay  exe- 
cution, aside  from  the  ordinary  %300  appeal 
bond,  the  filing  of  a  bond  for  that  purpose 
la  unnecessary  and  useless  labor,  and,  if  so 
filed,  is  void  as  a  statutory  bond.  Section 
949,  Code  Civil  Proc.,  provides  that  the 
ordinary  appeal  bond  of  $300  stays  execution 
in  all  cases  except  those  mentioneil  In  sec- 
tions 942,  943,  944,  and  045.  We  then  pro- 
ceed to  an  examination  of  this  Judgment  In 
the  light  of  those  sections,  to  determine 
where  It  shall  be  properly  placed.  Section 
942  relates  to  appeals  from  Judgments  or 
orders  directing  tiie  payment  of  money,  and 
It  is  under  the  provisions  of  this  section 
that  respondent  bases  his  claims  for  an  af- 
firmance of  the  Judgment  In  this  case.  It 
was  bdd  in  Estate  of  Scbedel,  60  CoL  2^. 
10  Pac.  Rep.  S34,  that  section  942  applied 
only  to  appellants  who  were  required  to  per- 
form the  directions  of  the  judgment  or  or- 
der appealed  from,  and  this  constnictloB  of 
the  section  has  since  been  approved  in  Bom 
V.  Horstmann.  80  CaL  4S3,  22  Pac.  Bep.  160, 
338,  and  Pennie  v.  Superior  Court.  88  Oal. 
32,  26  Pac.  Bep,  617.  In  the  present  ease 
the  fund  over  which  this  litigation  arose 
was  not  in  the  possession  of  appellants, 
^ther  at  ^e  time  the  judgment  was  ren- 
dered, or  when  the  apiieal  was  taken,  and 
never  had  been  in  th^  possession;  and, 
that  being  the  fact,  they  were  not  required 
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"to  perfonn  llie  <Urect]onB  of  tbe  Judgmeat** 
Upon  the  rea8<mlng  of  tbe  foregoing  cases, 
It  is  Teiy  clear  that  app^lonts  were  not 
required  to  give  &  stay  bond  covertng  tbe 
fond  which  vaa  in  the  poasesaion  ot  the 
ooart,  and  any  SvAgmeat  rendered  1^  motlan 
against  the  sureties  upon  tbe  iKmd  for  any 
portion  ot  tbe  fund  fooDd  to  be  lost  or  mis> 
appropriated  Is  vaSA.  This  maaesy  oonstttnt- 
ed  a  spedal  fond  tai  tbe  bands  of  ttie  court, 
and  the  litigation  between  these  parties 
waa  omdncted  tot  tbe  purpose  of  securing  a 
jodgment  of  tta  oourt*  adjudicating  as  to 
where  the  title  to  this  fund  was  located. 
When  the  money  came  Into  tbe  possession 
of  Om  court  tbe  Utlgatlm  resolved  itself, 
essmtlally,  into  an  action  to  try  tbe  title  to 
personal  proper^;  and  If  tbe  Jadgment  ma- 
dered  In  this  ease  was  swh  as  to  bring  Itself 
within  the  provisions  of  any  of  the  sections 
ot  tbe  Code  from  942  to  045,  IncliuUTe^  it 
came  within  section  &43.  as  a  Judgment  di- 
recting the  deUTery  of  personal  property. 
Wbne  U  li  Intimated  In  the  Sdiedel  Gase^ 
supra,  that  tbe  tenn  "personal  property." 
as  used  in  section  943,  does  not  include 
m<meyt  we  bave  no  doubt  that  where  the 
money  Is  a  special  fund,  and  capable  at 
Identification,  It  would  answer  to  the  term 
"persfflial  property,"  as  used  in  that  section. 
But,  ooncedbw  that  tfie  ^gment  here  ren- 
dered Is  such  as  was  contemplated  that 
section,  stlU  no  stay  bond  was  required,  for 
the  fund  was  in  die  possestfon  of  the  court, 
and  such  tact,  hy  the  terms  of  tbe  aection 
Itself,  does  away  with  the  requirement;  and 
the  principle  declared  tn  the  authorities  pre- 
viously quoted  would  also  defeat  any  claims 
by  respondent  respecting  the  necessity  for  a 
stay  bond,  even  In  the  atwence  of  such  pro- 
vision in  the  section.  As  to  that  portion  of 
the  Judgment  awarding  costs  against  appd- 
lontB,  a  stay  bond  was  not  required  to  re- 
strain the  Issuance  of  an  execution  to  re- 
cover such  costs.  The  appeal  bond  effected 
that  object.  Tlie  real  Judgment  in  the  case 
is  that  plaintllTs  are  the  owners  of  the  mon- 
ey, and,  no  stay  bond  being  required  by  the 
statute  as  to  such  -a  Judgment,  no  stay  bond 
Is  demanded  as  to  the  costs.  The  costs 
taxed  against  defendants  were  incidental  to 
the  Judgment,  and,  as  to  a  stay  of  execu- 
tion, Inseparably  connected  therewith.  A 
Judgment  for  costs  Is  not  the  Judgment  di- 
recting the  payment  of  money  contemplated 
by  section  942.  If  such  were  the  fact,  a 
stay  bond  would  be  required  in  almost  every 
conceivable  case,  when,  to  the  contrary.  It 
is  only  required  in  the  four  cases  covered 
by  sections  942  to  945  of  the  Code.  The 
Judgment  referred  to  in  the  foregoing  sec- 
tions is  the  decree  passing  upon  the  matter 
directly  involved  In  the  litigation,  and  in 
all  other  cases  the  proceedings  are  held  in 
abeyance  by  virtue  of  the  statute  itself.  For 
the  foregoing  reasons  we  conclude  that  no 
bond  to  stay  execution  was  required  in  the 
case^  and  it  follows  tberefrom  that  no  Judg- 


ment ooold  be  reidered  against  the  snretiee 
upon  the  bond  given.  Let  the  Judgment  and 
order  be  reversed,  and  the  cause  remanded. 

We  oononr:  HABRISON,  J.;  DB  HA- 
VBINp  J. 

(M  Cal.  mt 

WSBEB  et  aL  T.  OUJU    (No.  14.740.) 

(Supreme  Court  «f  Galifbrala.   Jnne  ^  1803.) 

lIcRiciPAi.  CoBPOKATioKs~WATn  CfHnuB  wmi- 
IN  CiTT  Limits —RsMOTAL  or  Labth  raoM 

CHASNKL — How  AUTHoniSBD, 

1.  Act  March  2.  18S9,  (St  1889.  p.  6T7,  be- 
UiK  the  charter  of  the  city  of  Stockloa.)  {  30, 
sulfd.  9.  provides  that  the  conncil  shall  have 
power  "to  regulate,  ander  tbe  superiuteiideoce 
of  a  board  of  public  works,  the  movlug  sod  an- 
cboriog  of  vessels  wilhia  the  waters  of  the  cii>, 
and  to  prevent  the  obstractton  of  tbe  free  aavl* 
frntion  of  the  same."  Sectioa  147  provides  tbst 
tbe  department  of  ttreeu  and  wharves  shall 
embrace  the  coatrol  of  tbe  water  front  and 
wliarves,  tlie  pablic  thoroagfafares,  "the  water 
courses  and  chaaaels  within  the  dtr,  •  •  • 
and  of  everfthinfT  of  a  public  nature  pertatiH 
Ing  to  said  subjects."  Beld,  that  an  ordl- 
nance  was  not  necessary  to  authorize  a  person 
nnder  a  permit  from  tbe  council  aod  bMrd  of 
public  works  to  remove  sedimentary  deposits 
from  tbe  channel  of  a  natural  water  course 
within  such  city  in  order  to  protect  city  prop* 
erty  and  improvements  against  overflow. 

2.  A  resolution  of  tbe  city  council,  and  a 
permit  from  tbe  board  of  public  works  of  sadi 
city,  authorising  a  person  to  remove  sacli  sedi- 
mentary deposits  at  a  point  where  a  stiest 
crosses  such  water  course,  are  not  invalid. 

In  bank.  Appeal  from  superior  court,  8aa 
Joaquin  county;  Joei^h  Budd,  Judge. 

Action  by  Weber  and  others  against  Otil 
to  enjoin  defendant  from  removing  earth 
from  the  channel  of  Mormon  slough,  a  nat- 
ural water  course  within  the  corporate  limits 
of  the  city  of  Stockton.  From  a  Judgment 
for  defendant,  plalnUITs  appeaL  Affirmed. 

Louttit,  Woods  &  Levinsky,  for  appdlanti, 
James  H.  Budd  and  Jcha  U.  Budd.  for  i» 
spondent 

FEB  CURIAM.  This  !■  ui  action  to  e» 

Join  the  defendant  from  removing  earth  from 
the  channel  of  Mormon  slough,  a  natural 
water  course  within  the  corporate  limits  et 
the  ci^  of  Stockton.  The  earth  referred  to 
is  sedimentary  deposits  brou^t  down  by  tbe 
waters  of  the  channeL  •  Hie  facts  agreed 
upon  show  that,  **for  the  protection  from 
overflow  and  destruction  of  the  property  of 
and  in  said  city,  and  the  public  streets  and 
bridges  and  navigable  waters  of  said  Moi^ 
mon  channel,  it  was  at  all  times  mentioned 
In  the  complaint,  and  now  is,  necessary  to 
remove,  or  cause  to  be  removed,  said  sedi- 
mentary deposits  aforesaid  in  said  Mormon 
channel."  Tbe  quantity  of  earth  deposited 
has  been  increased  by  the  construction,  under 
the  direction  of  the  United  States  govern- 
ment, for  the  purpose  of  protecting  the  navi- 
gable waters  of  the  San  Joaquhi  river,  Stock- 
ton channel,  and  that  portion  of  Monnon 
<duumet  lying  west  of  Center  street,  ot  Cfr 
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straining  dams  across  Mormon  channel  be- 
low the  point  where  defendant  has  been 
excavating  and  east  of  Center  street.  The 
effect  of  these  dams  has  been  to  make  a  re- 
straining basin  of  Mormon  slough  above  the 
points  where  they  were  erected.  The  street 
from  which  the  earth  was  removed  creases 
the  sloogh,  but  has  not  been  used  as  a  high- 
way for  the  reason  that  it  has  never  been 
bridged.  The  blocks  of  laud  described  In  the 
complaint,  In  front  of  which  the  digging  was 
done,  are  owned  by  the  plaintiffs.  The  de- 
fendant claims  the  right  to  remove  the  earth 
onder  a  resolution  of  the  city  council  and  a 
permit  from  the  board  of  public  works. 

It  is  claimed  by  the  appellants  that  the 
resolution  of  the  dty  council  and  the  per- 
mit given  by  the  botfrd  of  public  works  are 
void;  that  Uie  work  should  have  been  done 
In  accordance  with  the  act  of  March  23, 
1872,  (St.  1871-72,  p.  540;)  but  that.  If  the 
conndl  or  board  of  public  works  Is  clothed 
with  the  right  to  authorize  the  removal  of 
earth  from  the  streets,  such  authority  can 
be  granted  only  by  ordinance.  We  do  not 
think  the  contentions  of  the  appdlants  are 
Botmd.  The  charter  of  the  dty  of  Stockton, 
approved  by  the  legislature  March  2,  1889, 
(St  1889.  p.  5T7,)  provides:  "Sec.  30.  The 
council  shall  have  imwer  to  pass  ordinances 
•  •  *  <9)  to  regulate,  under  the  superin- 
tendence of  a  board  of  public  works,  the 
moving  and  anchoring  of  vessels  within  the 
waters  of  the  dty,  and  to  prevent  obstmo- 
Uon  to  the  free  navigation  of  the  same." 
Section  147  provides  that  "the  department  of 
streets  and  wharves  shall  eipbroce  the  con- 
trol of  the  water  front  and  wharves;  of  the 
streets,  sidewalks,  bridges,  and  public 
thoroughfares;  •  •  •  of  the  water  courses 
and  channels  within  the  city;  •  •  •  and 
of  everything  of  a  public  nature  pertaining 
to  said  subjects."  The  mayor,  the  city  sur- 
veyor, and  the  superintendent  of  streets  con- 
stltate  the  board  of  public  works,  and  are 
designated  as  the  "department  of  streets 
and  wharves,"  and  It  Is  their  duty  to  see  that 
the  water  courses  and  channels  are  not  ob- 
structed  by  anything  which  will  cause  the 
waters  thereof  to  overflow  and  injure  or  de- 
stroy the  public  streets  or  property  of  the 
dty.  The  f&ct  that  the  filUng  of  the  streets 
in  front  of  plaintUI's  land  Is  a  benefit  to  the 
land  Is  ImmaterlaL  The  city  has  the  right  to 
have  the  waters  flow  through  the  channel 
without  interrnptlob  or  obstruction,  and  to 
as  fuU  an  extent  as  when  Capt  Weber,  who 
owned  tlie  entire  sdte  of  the  d^  by  grant 
from  the  Mexican  government,  transferred 
ihe  streets  and  squares  to  the  dty,  (In  1.S.51.) 
The  streets  were  conveyed  by  him  to  the 
dty  authorities  without  any  reservation,  and 
with  reference  to  a  map  made  by  him  in 
iSGO,  In  which  Mormon  duumel  was  de- 
lineated from  the  western  to  the  eastern 
limits  of  the  dty.  Those  who  framed  the 
charter  doubtless  saw  that,  if  the  board  of 
pnbllo  works  were  required,  in  the  exercise 


of  their  authority,  to  proceed  nnd^  an  or- 
dinance of  the  d^  council,  great  damage  to 
the  property  of  the  city  and  Its  residents 
might  be  caused  by  obstructions  in  the  water 
courses  within  the  dty.  Authority  was  ex- 
pressly conferred  upon  the  board,  therefore, 
to  act  in  respect  to  the  control  and  protection 
of  water  courses  and  channels  directly,  and 
no  ordinance  was  necessary  in  the  case  at 
bar.  The  act  of  March  23,  1872,  was  Intend- 
ed to  provide  against  overflow  by  authoriz- 
ing the  dty  authorities. to  widen  and  deepen 
the  channd  of  Mormon  slough  from  Hunter 
street,  a  distance  of  five  miles  easterly.  The 
act  provides  for  condemnation  proceedings, 
but  it  la  not  contended  in  this  case  that  the 
respondent  has  r^oved,  or  attempted  to  re- 
move, any  portion  of  the  land  belonging  to 
idalntlfTs,  or  has  attempted  to  widen  or 
deepen  the  channeL  All  defendant  pro- 
poses to  do  Is  to  remove  a  deposit  of  earth 
which  has  partially  filled  up  the  channel, 
and  which.  If  allowed  to  remain,  will  tend 
to  cause  an  overflow  of  the  waters,  and  an 
Injury  to  property  of  the  dty.  The  fact 
that  the  deposit  Is  due  in  whole  or  In  part 
to  the  acts  of  the  United  States  government 
In  improving  the  navigable  portion  of  the 
stream  l>elow  Is  Immaterial.  Hie  city  has 
the  right  to  remove  obstructions  from  a 
natural  water  course,  so  as  to  preserve  It  in 
Its  natural  form,  without  regard  to  Hie  cause 
of  such  obetmctton: 
Hie  Judgment  is  affirmed. 


(4  Ctl.  Uarep.  4) 
HAMLIN  T.  PHILIPS.    (No.  mOW.) 
(Supreme  Court  of  Californls.    June  6,  1883.) 
Review  os  Appral. 
Where,  In  an  action  to  establish  a  trust, 
the  findings  controvert  plaintiff's  claims  at  all 
points,  and  there  is  evidence  to  support  the 
findings,  a  decree  for  defendant  will  not  be  set 
aside  except  on  the  most  satisfactory  and  con* 
vindng  grounda. 

Department  1.  Appeal  from  snperior  court, 
Sonoma  county;  R,  P.  Crawford,  Judge. 

Action  by  Catherine  Hamlin  against  Nancy 
M.  Philips,  and  Nancy  M.  Philips  as  adminis- 
tratrix of  the  estate  of  P.  J.  Philips,  de- 
ceased, to  establish  a  trust  in  certain  real 
estate.  Prom  a  judgment  for  defendant  and 
from  an  order  denying  her  motion  for  a  new 
trial,  plaintiff  appeals.  AfBrmed. 

R.  P.  aement,  A.  G.  Burnett,  and  T.  J. 
Gear)',  for  appellant.  J.  W.  Rose  and  Bar^ 
ham  &  Bolton,  for  respondent. 

GAItOUTTE,  J.  This  action  was  brought 
to  obtain  a  judgment  and  decree  that  the 
land  described  in  the  complaint,  the  title  to 
which  stood  in  the  name  of  P.  J.  Philips  at 
the  time  of  his  death,  and  also  certain  per- 
sonal property,  was  the  property  of  the 
plaintiff,  and  that  P.  J.  Philips,  deceased, 
was  her  trustee,  and  that  his  estate  had  no 
right  or  interest  in  said  property,  or  any  i>art 
thereof.  Judgm^t  went  for  defoidant,  and 
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tUs  appeal  Is  taken  from  the  judgment  and 
order  denrlng  a  motttxi  for  a  new  trial.  The 
findings  are  full  and  complete.  They  con- 
trovert the  claims  of  the  plaintiff  at  all 
points,  and  warrant  the  judgment  rendered. 
It  la  now  Insisted  that  the  evidence  does 
not  support  the  findings.  We  hare  examined 
with  great  care  ttie  reonrd  containing  a  de- 
tailed statement  of  ttie  evidence  ^ven  at 
the  trial,  and  find  ample  there  to  justify  the 
findings  of  the  court  The  platntifl  to  a  sis- 
ter of  Philips,  deceased.  She  was  about  77 
years  of  age  at  the  date  of  the  trial,  and 
was  the  principal  witness  In  the  case,  ^e 
was  a  woman  of  means,  and  advanced  mon- 
ey to  her  brother  for  varlooa  purposes.  The 
property  Involved  In  (his  Utlgati<m  was  pur- 
chased with  thto  money,  and  the  title  token 
In  the  name  of  Philips.  The  administratrix 
of  the  estate  now  Insists  that  the  money  was 
a  loan,  and  plaintiff  claims  that  it  was  In- 
vested for  her  benefit,  and  that  the  title  to 
the  property  purebased  was  held  by  Philips 
In  trust  for  her.  Plaintiff's  testimony  is  self- 
eontradlctory  in  many  respects,  apparently 
attributable  to  weakness  of  memory,  but 
suffldent  is  found  therein  to  support  defend- 
ant's theory  of  the  case,  that  the  money 
was  advanced  to  plaintiff's  brother  as  a  loan. 

It  Is  not  necessary  to  enter  Into  a  review 
of  the  evidence  In  detail  for  the  purpose  of 
Indicating  In  this  opinion  wherein  It  sup- 
ports the  findings.  Upon  a  careful  examina- 
tion of  the  record,  the  fair  Import  of  all  the 
evidence,  taken  together,  is  In  line  with  the 
findings  and  judgment  of  the  court.  The  ar- 
guments of  the  learned  counsel  for  appellant 
as  to  the  Improbability  of  these  advances  be- 
ing made  by  her  as  loons,  and  as  to  the  In- 
ferences of  fact  that  may  l>e  drawn  from 
the  rather  peculiar  circumstances  of  the 
case,  might  well  have  been  addressed  to  the 
trial  court  before  final  judgment  rendered, 
and  also  upon  the  hearing  of  the  motion  for 
a  new  trial.  Such  arguments  necessarily  pos- 
sess much  greater  force  and  weight  when 
addressed  to  the  court  of  original  jurisdic- 
tion than  when  directed  to  the  appellate 
tribxmaL  The  case  is  essentially  one  where- 
in it  devolved  upon  the  trial  court  to  care- 
fully ^ft  and  weigh  the  evidence,  and  where 
this  court  would  not  be  Justified  In  setting 
aside  a  decree  made  In  the  exercise  of  that 
power  and  that  duty,  unless  upon  the  most 
satisfactory  and  convlndng  grounds.  For 
these  reasons,  it  is  ordered  that  the  judgment 
and  order  he  affirmed. 

We  concur:  HABRISOK,  X;  PATER- 
SON,  J. 


(98  Cal.  433) 

CITY  OP  STOCKTON  v.  WEBER  et  aL 
(No.  14,7T5.) 
(Supreme  Court  of  California.  June  3,  1893.) 

CEMBTEKISfl — AUANDONMGNT— ReCONVETANCE  FOR 

Other  Purposes— C  iNijitions  Precbhext. 
1.  Pol.  Code.  S  3105,  vests  title  is  the  In- 
haUtants  of  a  city  or  town  to  lands  "used"  as 


a  "public"  cemetery.  Section  3106  declares  a 
pia(;e  wJiere  f»ix  or  more  bodies  are  buried  "a 
cemetery."  Section  3  declares  no  part  of  the 
Code  retroactive,  unleiiB  so  expressed.  Held, 
that  title  to  land  which  had  ceased  to  be  used 
as  a  public  cemetery  before  enactment  of  said 
sectiona  was  not  affected  thereby,  but  re- 
mained in  the  original  owner;  and  that  upon 
abandonment  for  cemetery  purposes,  and  re- 
moval of  bodies,  the  title  would  be  discharged 
from  such  use. 

2.  The  owner  whose  land  had  been  used 
for  some  years  for  cemetery  purposes  con- 
veyed same  to  a  city  for  nominal  considera- 
tion, provided  the  city  obtain  authority  from 
the  legislature,  and  remove  the  dead  there- 
from within  certain  time;  said  city  to  pre- 
serve the  land  as  an  ornamental  public 
square,  or  use  it  for  erection  of  public  buildings, 
with  reverter  to  the  grantor  In  case  of  sale  or 
otherwise  to  private  uses.  Held,  that  abandon- 
ment of  the  land  for  cemetery  purposes  and 
removal '  of  the  bodies  was  a  condition  preced- 
ent to  the  vesting  of  title. 

3.  Such  a  condition  was  not  void  as  In 
contravention  of  Const,  art.  4,  S  2S,  siibd.  7, 
forbidding  special  leinslation,  since,  if  other 
and  general  legislation  could  not  be  obtained, 
it  made  the  condition  slmidy  impossible,  not 
unlawful. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Ansel  Smith,  Judge. 

Action  of  the  dty  of  Stockton  against 
Helen  Weber,  Charles  M.  Weber,  Jr., 
Thomas  J.  Weber,  and  Julia  H.  Weber. 
Judgment  for  defraulauts.  Plaintiff  appeals. 
Affirmed. 

Swinnerton  &  Rutherford,  for  appelant. 
James  H.  Budd^  for  respondentSL 

HATNES,  O,  This  action  is  bron^t  by  the 
city  of  Stockton  to  qnlet  title  to  "block  237, 
east  of  Center  street,"  In  said  dty,  which, 
prior  to  1872,  was  outside  the  dty  limits. 
The  complaint  alleges  that  prior  to  1860 
Charles  M.  Weber  was  the  owner  ot  the 
block  in  question,  and  dedicated  It  to  the 
public  as  a  cemetery,  and  that  such  dedi- 
cation was  accepted  by  the  pubHc  prior  to 
that  year.  The  fourth  paragraph  of  the  com- 
plaint is  as  follows:  "That  on  the  12th  day 
of  May,  1880,  said  Charles  M.  Weber,  by  a 
deed  signed,  sealed,  and  acknowledged  hy 
him,  and  by  blm  d^vered  to  plaintUf,  sold, 
granted,  bargained,  and  conv^ed  to  plain- 
tiff said  block  No.  237,  to  be  preserved  and 
kept  as  an  ornamental  square,  and  for  ttie 
erection  of  public  buildings  thereon;  and 
ever  since  the  sold  delivery  of  said  deed 
plaintiff  has  been,  and  now  Is,  the  owner  in 
fee  of  said  block  No.  237,  subject  to  the  use 
thereof  as  a  public  cemetery,  and  to  be  kept 
by  plaintiff  as  an  ornamental  square,  and  for 
the  erection  of  public  buildings  thereon." 
Charles  M.  Weber  died  In  1S81,  and  re- 
spondents, bis  widow  and  heirs,  claim  tiUe 
In  fee.  The  answer  sets  out  the  deed  men- 
tioned In  the  complaint.  It  is  a  bargain  and 
sale  deed  for  the  expressed  consideration  of 
one  dollar.  Following  the  granting  part  and 
description  of  the  property,  down  to  the  In 
testimonium  clause,  the  deed  Is  as  follows. 
"Provided,  the  city,  by  its  legal  reprraent- 
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atiTM,  obtains  antiiorffy  from  the  legtslatore 
of  thlB  Btate  and  makes  the  necessary  re- 
movals of  the  dead  from  the  said  block  witli- 
In  twelve  montiis  from  the  first  day  of  Jan- 
nary,  A.  D.  1881.  Said  dty  to  preserve  the 
same  as  an  ornamental  pnblic  square,  or  use 
It  for  the  erection  of  public  buildings,  with- 
out any  right  to  sell  or  dispose  of  the  same 
for  private  uses,  and  to  revert  back  to  and 
become  the  property  of  sold  Weber,  liis 
helrB  or  legal  representatives.  In  the  event  of 
sale  or  otherwise  for  private  uses*  and 
the  title  to  the  same  to  be  as  valid  in  soch 
evoit  as  If  this  deed  had  never  hem  inad& 
To  have  and  to  hold  all  and  singular  the 
above  mentioned  and  described  premises,  to- 
gether with  the  appurtenances,  unto  the  said 
par^  of  the  second  part  and  to  its  assigns, 
forever,  sabjeet  to  the  foregoing  conditions." 
The  answer  denied  the  ^dicatlon  of  the 
tdodc  as  a  pabUe  cemetery,  or  that  any  dedi- 
cation for  such  porpose  was  accepted  hy  the 
pntdlc;  admitted  that  prior  to  1800  Weber 
permitted  a  large  number  of  bodies  to  be 
buried  there,  and  gave  vnbal  Uceose  tZiere- 
for,  but  that  no  time  was  fixed  during  which 
the  bodies  should  remain,  or  when  they 
sboold  be  ronoved;  alleged  ttiat  the  dty  ao* 
c^ted  the  dGllvery  of  the  deed  upon  the 
conditions  expressed  therein,  and  under  an 
agreement  to  carry  out  said  conditions  be- 
fore title  should  vest  thereimder,  and  that 
the  dty  had  never  procured  such  act  of  the 
legislature,  nor  removed  the  bodies  of  the 
dead,  nor  Improved  the  Uoc^  Findings  and 
Jti^ment  passed  far  dtfendants,  and  plain- 
tUt  lippeals  upon  the  judgment  roll  and  a  bUI 
of  exceptions. 

The  court  Anmd  ttiat  fOr  about  10  years 
prior  to  1860  ChaHes  H.  Weber  Was  the 
owner  of  a  tract  of  land  adjacrat  to  the  dty 
<Mr  StodE^t<m.  Tliat  he  silrveyed  and  [totted 
the  same  Into  lots  and  btodcs  and  public 
streds,  a  part  of  whldi  is  the  block  In  ques- 
ti<Hi;  and  that  said  Weber  until  his  death, 
and  since  that  time  the  defendants,  his 
heirs,  owned  said  tract  so  laid  out  continn- 
onsly  from  the  year  1860  to  the  time  of  the 
trial  of  this  action,  and  are  In  the  exduEdve 
possession  ^ereof.  That  prior  to  1800  said 
G.  M.  Weber  permitted  a  number  of  dead 
bodies  to  be  buried  In  said  block,  under  a 
verbal  license.  That  no  time  was  fixed  or 
agreed  uiran  durti^  which  they  should  re- 
main, nor  when  they  should  be  removed. 
That  said  O.  M.  Weber,  deceased,  and  his 
heirs,  always  reserved  his  and  their  rights 
as  the  absolute  owners  of  said  block  In  fee 
simple.  That  no  burials  were  ever  permitted 
by  C.  M.  Weber  without  a  reservation  of  all 
his  rights  In  and  to  said  bloclc,  and  the 
whole  thereof,  and  he  never  consented  to  its 
use  by  the  public  aa  a  burial  ground  That 
no  part  of  It  was  ever  used  by  the  public  for 
a  burliil  ground  for  five  years,  nor  was  there 
ever  an  uninterrupted  use  thereof  by  the 
public  for  any  purpose;  and  that  it  never 
was  dedicated  to  nor  acc^ted  by  the  puUlc 


as  a  cemetery.  The  testimony  shows  that 
the  first  intermit  in  that  block  was  In  or 
about  1852,  and  the  last  in  the  spring  of 
1862;  that  about  1S61  the  Rural  Cemetery 
was  established;  and  that  prior  to  the  exe- 
cution of  said  deed  nearly  all  the  bodies 
had  been  removed  from  that  block.  The 
number  remaining  Is  not  definitely  shown, 
but  said  to  be  "six  or  more." 

Appellant  contends  tliat  the  finding  that 
th»e  was  no  dedication  to  nor  acceptance  by 
the  pnblic  of  the  block  in  queBtton  as  a  pub- 
lic burial  ground  is  not  sustained  by  the  evi- 
dence and  dtes  the  act  of  1854.  which  de- 
dared  thatv  "where  the  bodies  of  six  or 
more  persons  are  buried,  audi  place  Is  a  pub- 
lic graveyard."  But  whether  it  was  or  was 
not  a  public  graveyard  is  Immaterial,  unless 
that  fact  divested  the  legal  titie  of  Weber. 
Upon  this  pdnt  cmmsd  for  appdlant  dto 
section  8105  of  the  Political  Code,  whidi  Is  as 
ffdlows:  "The  title  to  lands  used  as  a  public 
cemetery  or  graveyard,  situated  In  or  near 
to  any  dty,  town,  or  village,  and  used  by 
the  Inhabitants  thereof  continuously,  without 
interraption,  as  a  burial  ground  for  five 
years.  Is  vested  In  the  Inhabitants  of  sudi 
dty,  town,  or  vUlage,  and  the  lands  must 
not  be  used  for  any  other  purpose  than  a 
public  cemetery."  Sedton  S106  of  the  Ptdlti- 
cal  Code  re-enacts  the  above-mentioned  pro- 
vision of  the  act  of  1SS4,  omitting  tiie  word 
"public*'  ao  that  it  now  reads:  "Six  or  mwe 
human  bodies  bdng  buried  at  one  pl«» 
constitutes  ttie  place  a  cemetery."  These 
provisions  of  the  P<dltical  Code  took  effect 
January  1, 1873,  and  bj  section  8  of  the  same 
Code  it  is  declared  that  "no  part  of  it  Is 
retroactive,  unless  expressly  so  dcdared." 
Section  5105  vests  title  in  the  inhabitants 
of,  etc.,  on^  to  lands  "used  as  a  public  cem- 
etery or  graveyard,"  while  under  the  follow- 
ing sectl(m  the  place  where  six  or  more 
bodies  are  buried  Is  a  cemetery,  though  not 
used  as  a  public  cemetery  or  graveyard. 
The  block  in  question  ceased  to  be  used 
for  the  bilrial  of  the  dead  more  than  10 
years  before  this  section  of  the  Code  was  en- 
acted, and,  not  being  then  used  as  a  public 
cemetery,  Weber's  title  was  unaffected  1^ 
Its  ^lactmoit  Whether  that  section  oper- 
ates In  any  case  to  divest  the  title  abso* 
lutdy,  or  further  than  is  necessary  to  the 
use,  leaving  It  to  revert  to  the  original  owner 
when  the  ground  is  abandoned  and  all  the 
bodies  removed,  is  not  considered  or  de- 
cided. That  the  title  to  the  block  in  contro- 
versy remained  In  Weber  notwithstanding 
the  use  of  the  ground  for  burial  purposes, 
subject  to  such  use,  and  that  the  almndon- 
ment  of  the  ground  for  such  use,  and  the 
removal  of  all  the  bodies,  wotild  leave  the  ab- 
solute titie  discharged  from  such  use  In  the 
respondents.  Is  fully  sustained  by  Schless- 
Inger  v.  Mallard,  70  CaL  326,  11  Pac  Rep. 
728.  There  the  dty  of  Los  Angeles  conveyed 
certain  public  lands  in  1857  to  three  trustees, 
of  whom  Mallard  was  the  survivor.  In  trust 
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for  ttM  pnrpow  o(  ft  dtr  oemeterr.  A  por> 
tlon  of  the  land  wm  ao  used  until  1861,  when 
ttie  city  by  ordinance  discontinued  its  nse^ 
and  provided  for  tbe  ranoval  of  the  bodies, 
and  all  acept  a  few  were  removed.  In 
1870  .the  city  conv^red  to  plalntlS.  who 
brought  an  action  against  lite  rarvlTlnc  tms- 
tee  to  compel  a  conveyance,  and  the  action 
was  sustained.  The  drcnnutanoe  that  the 
legislature  conJlrmed  the  conveyance  1^  the 
dty  to  the  plaintUt  did  not,  we  think,  affect 
plaintirs  tltla 

Appellant  further  contends  that  Uie-deed 
made  1^  Webw  In  May,  1880,  conveyed  tbe 
title  to  the  dty,  to  be  preserved  and  kept  as 
an  ornamental  square,  and  for  the  erection 
of  public  buildings  thereon,  *'aubject  to  the 
ose  thereof  as  a  puUie  cemeteiy.**  Bespond- 
enta  contend  that  the  deed  contained  a  con- 
dition precedent,  which  was  never  performed 
by  the  dty,  and  that,  therefore,  no  title  ever 
vested  In  appellant  It  Is  expressly  conced- 
ed that  no  act  of  the  legislature  was  pro- 
cared  under  which  the  bodies  might  lawfully 
be  removed,  and  that  none  were  removed  by 
the  city:  and.  If  the  clause  relating  thereto 
Is  a  condition  precedent,  It  Is  plain  no  title 
under  the  deed  has  vested  In  appdlant  Ap- 
pellant's constmctlon  of  this  deed  cannot  be 
sustained.  The  use  of  the  block  as  an  orna- 
mental public  square  and  the  erection  of 
public  buildings  Is  Inconslstait  with  "the  use 
thereof  as  a  public  cemetoy."  The  deed, 
however,  required  the  use  aa  a  cemetery  to 
be  absolutely  ended  by  the  removal  of  oU 
bodies  then  remaining  therein  within  12 
months  from  January  1.  1881.  These  oses, 
being  inconalstent,  could  not  coexist,  and  It 
was  plainly  tbe  Intention  that  they  should 
not  "The  first  step  In  the  construction  of  a 
deed  is  to  ascertain  the  underatanding  and 
intention  of  the  parties  at  the  time  of  con- 
tracting. *  *  *  To  arrive  at  this  intention, 
the  situation  of  the  parties  and  the  subject- 
matter  at  the  time  ef  contracting  should  be 
considered.  •  •  •  The  whole  of  the  con- 
text must  be  considered  to  coUetit  the  Inten- 
tien  of  the  parties,  although  the  Immediate 
object  of  Inquiry  be  the  meaning  of  an  Iso- 
lated clause."  Brannan  v.-  Mesick,  10  OaL 
06,  106.  Weber  then  owned,  and  respond- 
ents Btill  own.  a  large  amount  of  property  In 
the  vicinity  of  this  block.  It  was  obviously 
to  bl«  interest  In  view  of  the  remainder  Of 
his  property,  that  this  block  should  be  de- 
voted to  other  purposes.  So  long  as  any  of 
the  bodies  buried  there  remained.  It  tended 
to  depreciate  the  value  of  the  remalndw  of 
his  property;  while  its  Improvement  as  an 
ornamental  square,  or  by  the  erection  of  dty 
buildings,  would  enhance  the  value  of  his 
other  property.  The  deed  clearly  shows  an 
Intention  on  the  part  of  the  grantor  to  ter- 
minate Its  use  as  a  cemetery,  and  that  such 
termination  bdng  llrat  accomplished.  It  should 
then  be  devoted  to  the  other  use.  If  Its  use 
as  a  cemetery  was  to  continue,  there  was  no 
reason  why  the  conveyance  should  be  made. 


and  none  tor  ttw  reqalMMBt  ttat  tha  bodlM 
should  be  removed.  The  consideration  named 
In  the  deed  was  merely  nominaL  The  true 
consideration  was  the  removal  of  the  dead 
from  the  vicinity  of  hla  other  property,  and 
the  future  improvement  and  use  of  the  blodt 
for  the  othw  purposes  named;  nor  was  there 
any  necessity  tliat  the  title  should  pass  until 
the  bodies  were  removed.  It  would  there- 
fore seem  timr  that  Uie  Intention  at  the  par^ 
ties  was  that  the  removal  of  the  dead  tbm 
remiUnlng  should  be  a  oonditlon  i^«ced- 
ent  to  Uie  vesting  of  title  In  ai^Uant 
real  Intention,  It  is  tm^  would  not  avail  un- 
less tbe  langmge  used  Is  capable  of  a  reason- 
able constroction  which  would  effectuate 
that  intoition.  ^re,  however,  tbe  language 
used  was  apt  and  ai^ropriate  to  exprsM 
that  Intmtlon.  The  grant  Is  Immediately 
followed  by  the  proviso:  "Provided,  the  dty, 
1^  Its  l^al  representatives,  obtains  anttaorl- 
ty  from  the  legislature  of  this  state,  and 
makes  the  necessary  removals  of  the  dead 
from  said  blopk  within  twelve  months  from 
the  first  day  of  January,  1S81."  **A  proviso 
In  deeds  and  laws  is  a  limitation  or  excqitlon 
to  a  grant  made  or  authority  conferred,  the 
effect  of  which  Is  to  declare  that  the  one 
shall  not  operate,  or  the  other  be  exercised, 
unless  In  the  case  provided."  Voorheea  v. 
Bank.  10  Pet  471.  "It  always  Implies  a  con- 
dition, unless  subsequent  words  change  It  to 
a  covenant"  Bouv.  Law  Diet  tit  "Proviso." 
"A  condltl<m  precedent  is  one  which  is  to  be 
p«formed  before  some  right  dependent 
thereon  accrues,  or  some  act  dependent 
thereon  Is  performed."  Civil  Code.  |  1436. 

Counsel  for  appellant  argue  that  If  this 
were  a  condition,  the  grantor  would  have 
stated'  in  the  deed  that  tbe  title  would  not 
vest  until  the  condition  was  performed,  or, 
on  failure  to  perform,  that  the  title  would 
revert;  and  that  this  Is  clear  because  the 
deed  does  state  on  what  condition  a  reverter 
will  take  place,  vis.  if  the  grantee  sells  or 
disposes  of  the  ground  to  private  uses.  But 
the  use  of  words  expressly  stating  that  tbe 
title  shall  only  vest  upon  performance  of  a 
condition  precedent  Is  not  necessary.  The 
word  "provided"  expresses  ss  puch.  and  Is 
one  of  the  apt  words  commonly  used  to  cre- 
ate a  condition.  Raley  v.  UmatiUa  Co.,  15 
Or.  172,  13  Pac.  Rep.  800;  Gibert  v.  Peteler, 
88  N.  Y.  at  page  168.  The  first  condition 
prevented  the  estate  from  vesting,  If  not  per- 
formed, and  In  such  case  there  could  be  no 
reverter;  but  a  coudltion  subsequent  does 
not  prevent  the  estate  from  vesting,  and 
therefore  upon  a  breach  the  grantor  cannot 
again  have  the  title  except  1^  a  reverter, 
based  upon  the  breach  and  a  re-entry  there- 
for. 

But  It  is  farther  contended  that  the  condi- 
tion under  consideration  requires  an  unlaw- 
ful act  &ad  is  therefore  void.  Counsel  base 
this  contention  upon  article  4,  |  25,  subd.  7, 
of  the  constitution,  prohibiting  special  legls 
iaUon  authorising;  among  other  things,  "va- 
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eating  cemeteries."  But  tills  proTlrion  of  the 
constitatlon  does  not  problblt  the  enactment 
of  a  general  law  under  which  the  remoTala 
might  have  been  lawfully  made.  The  condi- 
tion was  not  that  the  removal  of  the  bodies 
he  made  wtthont  authority  of  law,  but  that 
the  grantee  would  procure  the  enactment  of 
a  law  permitting  It,  and  making  the  removal 
lawful.  If  the  necessary  le^slatlon  could 
not  he  obtained.  It  simply  made  the  condi- 
tion ImpoBSfble  of  p^ormance,  not  unlaw- 
fuL  A  condition  subsequent,  which  la  Impos- 
Blble  of  performance,  is  void,  but  not  bo  with 
a  condition  precedrat  "If  a  condition  pre- 
cedent Is  impossible  from  the  beginning,  or 
for  any  reason  incapable  of  performance,  ttB 
estate  will  not  rest"  Devi.  Deeds,  I  964, 
and  cases  there  dted.  If  it  were  possible  to 
construe  this  proviso  as  a  condition  subse- 
quent, appellant  would  be  in  no  better  situa- 
tion. The  time  limited  for  the  p^ormance 
of  the  act  has  passed.  The  condition  has  not 
only  not  been  performed,  but  no  effort  has 
been  made  to  perfotm  It  For  several  years 
the  city  has  assessed  this  block  to  respond- 
ents, who  have  paid  the  dty  taxes  thereon. 
Under  these  facts,  it  Is  not  perceived  upon 
what  ground  appellant  could  maintain  an  ac- 
tion to  golet  title  against  respondents. 
These  views  render  a  consideration  of  the 
other  findings  unnecessary.  The  judgmrait 
appealed  from  should  be  affirmed. 

We  concur:  TEMPLE,  0.;  BELOHER.  a 

PES  CURIAM.  For  the  reasons  given  in 
the  foregcdng  opinion  the  Judgment  appealed 
fnun  Is  affirmed. 


m  C«L  464) 

POKTER  v.  BTTCHER  et  aJ.    (No.  18,032.) 

(Sai^eme  Court  of  California.  Jane  6,  1893.) 

Bau  bt  Hubq&hd  to  Wife— DBUVSKt  asd  Cox- 
TiNVBD  Chaxob  or  Possession— QuESTiox  roB 
JcHT — Actios  for  Conveksios— Evikescb. 
1.  In  an  action  by  a  married  woman 
against  her  husband's  assignee  in  insolTency 
and  others  for  the  coureTsion  of  hay,  it  ai>- 
peared  that  plaintiff  owned  about  150  head  of 
cattle  and  horses  on  a  farm  on  which  her  hus- 
band had  filed  a  declaration  of  homestead,  and 
on  which  th^  lived;  that  before  the  assisii- 
ment  about  130  tons  of  hay  raised  on  the 
farm  were  stacked  In  corrals  which  had 
been  used  for  several  years  for  that  purpose, 
and  from  wbich  it  was  fed  to  stock;  that 
plaintiff  and  her  husbaud  went  to  the  stacks, 
estimated  the  guantity,  and  agreed  on  the 

E'ce;  that  the  latter,  by  words,  delivered  the 
7  to  plaintiff,  who  then  closed  the  gates,  and 
toade  a  payment;  and  that  she  afterwards  paid 
the  agreed  price.  Thereafter,  on  going  away 
for  several  weeks,  she  told  witnesses  that  the 
hay  was  hers;  that  she  feared  the  boy  would 
Jet  the  cattle  in,  and  destroy  it,  and  requested 
them  to  look  after  it.  Plaintiff  bought  her 
husband's  hay  the  previous  year,  and  fed  It 
from  _  the  same  corrals.  There  was  evidence 
that  it  was  the  custom  for  stock  owners,  when 
they  boo^ht  hay  in  the  stack,  to  take  their 
stock  to  It,  and  feed  it  without  remoriDg  it. 
//eirf,  that  the  Question  whether  or  not  there 
was  an  Immediate  delivery,  followed  by  an 


actual  and  oontlnaed  change  of  possession,  was 
for  the  jmr,  and  it  was  error  to  direct  a  ver- 
dict for  defoidants. 

2.  Aa  arrangement  between  plaintiff  and 
her  husband,  whereby  he  fed  two  cows  and 
two  horses  from  the  same  hay  In  cohsideration 
of  his  services  in  assisting  to  feed  her  stock, 
was  not  necessarily  inconsistent  with  her  own- 
ership and  possessioQ,  though  evidence  of  it 
was  competent  as  tending  to  show  ids  posses- 
sioD  and  control  of  the  hay. 

3.  Evidence  of  the  offidal  character  of 
some  of  defendants,  and  that  the  hay  was 
taken  &om  plaintiff  under  a  writ  of  replevin 
in  an  action  against  her  husband,  was  com- 
petent, though  the  contplaint  in  the  replevin 
case  was  defective. 

Oommlsslouers'  dedslou.  Department  2. 
Appeal  from  superior  coarl;  ^odoc  coun^; 
Q.  Q.  dough,  Judge. 

Action  by  Phear  B.  Portw  against  John 
Bucher,  Joseph  Mark.  A.  L.  SnUth.  and  A. 
D.  Martin  for  the  conversion  of  certain  hoy. 
From  a  Judgment  eaterei  on  the  Terdict  of 
a  jury,  directed  by  the  court.  In  fovor  of  de- 
fendants, and  from  an  order  denying  her  mo- 
tion for  a  new  trial,  piainHff  api;>eal8.  Re- 
versed. 

Spencer  &  Raker,  J.  D.  Goodwin,  and 
Clarence  A.  Raker,,  for  appellant.  Jenks 
Claflin,  for  respondents. 

HATNES,  O.  This  action  Is  In  trover  for 
the  conversion  of  hay.  The  plaintiff  appeals 
from  a  judgment  against  her,  and  from  an 
order  det^ng  her  motion  for  a  new  trial. 
Appellant  ia  the  wife  of  Howard  B.  Porter, 
with  whom  she  lived  upon  a  farm  upon 
which  her  hnsband  had  duly  filed  a  dedoia' 
tion  of  homestead,  and  which  farm  was  prin- 
cipally used  for  raising  hay.  The  wtf^  was 
the  ovmer  of  about  ISO  bead  of  cattle  and  20 
or  30  hones,  wldcb  were  her  separate  prop- 
erty, and  were  kept  on  tiie  taomeBteadL  Tlie 
crop  of  hay  tw  1S8S,  estimated  at  about  120 
tons,  waa  stacked  in  corrala  whidi  had  been 
used  for  sereral  yean  for  that  purpose,  and 
from  which  the  bay  was  fed  to  the  stock. 
After  tb»  bay  uras  stacked,  plaintiff  and  her 
husband  went  to  the  stacks,  estimated  the 
quantity  of  bay,  agreed  upon  the  price,  and 
the  hueAund,  by  words,  delivered  tiie  hay  to 
appellant,  who  thereupon  dosed  and  fas- 
tened the  gates  of  the  corrala,  made  a  pay- 
ment of  flO  tiiereon,  and  a  tew  days  later 
made  another  payment,  of  ^30,  and,  in  ac- 
cordance with  the  agreement  of  Bale,  aa< 
Bumed  the  payment  of  certain  specified 
debts  of  the  husband,  amounting,  with  the 
cash  payments,  to  about  $870,  and  which 
debts  she  afterwards  paid.  In  October,  18S8, 
the  husband  filed  a  petition  in  insolvency, 
was  thereafter  adjudged  an  insolvent  debt- 
or, and  def^dant  Martin  bec^e  assignee. 
Shortly  thereafter  the  assignee  served  a 
written  demand  upon  the  insolvent  for  tiie 
delivery  of  the  hay  and  other  property  upon 
the  farm,  and  was  theai  Informed  by  appel- 
lant of  her  purchase,  and  that  the  hay  be- 
longed to  her.  The  assignee  brou^t  an  ac- 
tion Of  replevin  against  the  Imsband,  and 
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took  the  hay.  The  takbig  jmSsr  llie  writ 
was  ireslated  by  the  appellant,  under  her 
claim  of  ownership,  and  after  the  takli^  a 
demand  for  the  hay  was  duly  made,  and 
this  action  was  brought  to  recover  the  value 
of  the  hoy,  and  special  damages.  The  cause 
was  tried  before  the  coturt  and  a  Jury,  and 
tipou  the  craidnslon  of  the  evidence  the 
coturt  Instructed  the  Sury  as  follows:  "Gen- 
tlemen of  the  jnzy:  The  court  instructs  yon, 
fitst,  that  there  is  no  evidence  which  will 
contradict  this  finding:  That  the  plaintiff  en- 
tered into  a  contract,— a  purchase  of  <»rtaln 
8ta<dE8  of  hay;  that  said  proper^  was 
started  in  the. corral  usually  used  by  H.  B. 
Porter  to  stack  Us  hay  in;  that  said  proper- 
ty  remained  there  after  ttie  sale  to  the  plain- 
tiff In  tills  action  by  the  said  H.  B.  Portn'. 
and  never  was  removed  from  the  said 
oornU  until  removed  \xy  the  officer  In  this 
action;  Oiat  the  sfdd  premises  were  the 
homestead  of  botti  parties;  that  under 
that  state  of  facts  they  used  the  prop- 
erty apparently  as  they  had  before  the 
sale,  each  assisting  the  one  and  tiie  other  In 
feeding  the  stock  of  both  parties  from  the 
corral;  and  that,  therefore,  there  was  not  a 
sufflcient  change  of  possession,  as  Intended 
and  directed  by  the  law,  to  transfer  the  title, 
as  against  a  creditor.  In  view  of  this  state- 
ment, I  feel  called  upon,  and  It  Is  my  duty, 
to  instruct  you,  and  give  you  the  following 
Instmcllons:  Gentlemen  of  the  Jury:  Under 
the  circumstances  disclosed  by  the  evidence 
In  this  case,  a  sale  of  personal  property  is 
absolutely  void,  unless  accompanied  by  an 
immediate  delivery,  and  followed  by  an  ac- 
tual and  a  continued  change  of  possession. 
The  evidence  Is  not  sufflcient  to  warrant  you 
In  finding  that  there  was  such  delivery  and 
change  of  possession  of  the  property  In  con- 
troversy In  this  action,  and  it  is  therefore 
your  duty  to  find  for  the  defendants,  and 
you  are  instructed  so  to  do," 

The  principal  question  arises  upon  this  ln- 
stniction.  No  question  was  made  as  to 
the  bona  fides  of  the  sale  of  the  hay  to  ap- 
pelant, nor  as  to  the  fact  that  she  had  there, 
npon  the  ranch,  said  cattle  and  horses, 
which  were  her  separate  property.  Some 
additional  facts  appeared  in  evidence,  which 
should  be  noticed.  Appellant  had  bought  her 
husband's  hay  the  preceding  year,  and  fed 
It  from  the  same  "stack  corrals,"  and  In 
other  years  had  bought  hay  from  others  for 
her  stock.  Mr.  Rodkey,  a  witness  for  plain- 
tiff, testified  that  he  was  employed  and  paid 
by  Mrs.  Porter,  the  winter  before,  to  feed 
her  stock,  and  fed  out  most  of  the  hay  from 
the  same  corrals.  That  in  the  fall,  (1888,) 
after  haying,  she  went  to  Orovllle,  and  was 
gone  a  month  or  six  weeks.  That  she  then 
told  witness  that  the  hay  (the  same  here  In 
question)  belonged  to  her;  that  she  was 
afraid  the  boy  would  let  the  cattle  get  in, 
and  destroy  it;  that  she  wanted  it  to  feed 
her  cattle,  and  desired  the  witness  to  look 
after  it  Another  witness,  Mr.  Pepperdlne, 


tesOfled  tbat  die  also  Informed  tdm  of  her 
ownership  of  the  hay.  and  also  requested 
him  to  look  after  It  in  her  absence;  that  he 
stayed  there  a  mcoidi  after  the  return  of 
plaintiff  and  her  husband,  and  did  not  see' 
Porter  do  anything  about  the  hay.  Evtdoice 
was  also  given  tending  to  show  that  it  was 
the  custom  in  that  vicinity  for  cattle  own- 
ers,  when  they  bought  hay  In  the  stadE,  to 
take  their  cattle  to  the  hay,  and  feed  It 
ttiere,  without  removing  It,  and  that  plain- 
tiff had  ted  a  part  of  tills  hay  before  It  was 
taken  by  the  sheriff  under  the  writ 

The  Instmction  given  to  the  Jury,  to  find 
for  the  d^endants,  was  emmeous.  Section 
8440  of  the  Civil  Code  laya  down  no  new 
mle  as  to  what  shall  constitute  a  delivery. 
Any  delivery  that  la  snffldent  to  pass  the 
title  as  between  the  parUes  la  still  sufficient 
the  statute  only  adding  that  it  shall  be  Im- 
mediate." The  expression,  **an  actual  and 
continued  change  of  possession,"  was  con- 
strued in  Stevens  v.  Irwin,  16  GaL  003.  It 
was  there  said:  "The  word  'actual*  was  de- 
signed to  exclude  the  idea  of  a  mere  formal 
change  of  possession,  and  the  word  'contin- 
ued' to  exclude  the  idea  of  a  mere  tempo- 
rary change.  But  It  never  was  the  design 
of  the  statute  to  give  such  extension  of 
meaning  to  this  phrase,  'continued  change  of 
possession,'  as  to  require,  upon  a  penalty  of 
the  forfeiture  of  the  goods,  that  the  vendor 
should  never  have  any  control  over  or  use 
of  them.  This  construction.  If  made  without 
exception,  would  lead  to  very  unjust  and 
very  absurd  results."  The  supreme  court  of 
Pennsylvania  said:  "In  determining  the  kind 
of  possession  necessary  to  be  given,  regard 
must  be  had,  not  only  to  th»  character  of 
the  property,  but  also  to  the  nature  of  the 
transaction,  the  position  of  the  parties,  and 
the  Intended  use  of  the  property."  Crawford 
V.  Davis,  99  Pa.  St.  578.  In  Byrnes  v.  Moore, 
03  Cal.  394,  29  Pac.  Rep.  70;  Claudius  v. 
Aguirre,  89  Cal.  503,  26  Pac.  Rep.  1077;  and 
numerous  other  cnses— it  la  held  that  what 
constitutes  an  Immediate  delivery,  and  an  ac- 
tual and  continued  change  of  possession.  Is  a 
fact  to  be  determined  upon  the  evidence  In 
each  particular  case.  We  think  there  was 
sufflcient  evidence  tending  to  show  such  de- 
livery and  change  of  possession  as  to  require 
a  submission  of  those  questions  to  the  Jury, 
and  such  as  would  have  sustained  a  verdict 
in  favor  of  the  plaintiff.  The  cattle  and 
horses  were  her  separate  property,  returned 
by  her  for  taxation,  and  had  for  years  been 
kept  by  her  upon  the  homestead.  She  had 
before  purchased  hay  from  her  husband,  and 
fed  It  to  her  stock  from  the  same  stack  cor- 
rals; had  employed  and  paid  Rodkey  to  feed 
her  stock  the  preceding  winter;  and  when 
she  was  leaving  for  a  visit  to  Orovllle,  in  Oc- 
tober, bad  requested  Rodkey  and  Pepper- 
^e  to  look  after  the  hay,  and  see  that  the 
cattle  did  not  get  Into  the  corrals  and  de- 
stroy It  The  stock  being  hers,  and  kept  up- 
on the  ranch  where  she  had  the  right  to 
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keep  tbem,  the  presnmptlon  was  that  the 
hay  which  was  fed  to  them  was  hers  also. 
If  the  nil  lug  of  the  court  below  correctly 
stated  the  law.  It  would  logically  follow  that. 
In  order  to  make  a  valid  purchase  of  hay 
from  her  husband,  she  must  Immediately  re- 
move tte  hay  from  the  homestead,  or  buy  It 
from  dny  to  day  as  ahe  fed  it  to  her  cattle. 
If  a  nelgbbor  bad  bought  this  same  hay. 
and.  according  to  the  custom  of  that  portion 
of  the  country,  had  brought  his  cattle  to  the 
hay,  and  was  there  feedhig  it.  no  one  woold 
contend  that  It  was  not  anfflclent,  as  a  de- 
livery, and  actual  and  continued  dunge  of 
possenlon,  to  satisfy  the  statute.  "Either 
bosband  or  wife  may  enter  Into  any  engage- 
ment or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which 
either  might  if  unmarried.  *  *  *"  GItH 
Oode^  1 1XS8.  The  Code  provides  no  different 
rale  as  to  the  formality  of  such  transaction 
between  husband  and  wife  from  that  re- 
quired between  strangers,  yet  the  law.  glr- 
Ing  a  reaacmable  conatruction  to  an  aneh 
•tatutes,  takes  into  consideration,  not  only 
ttie  diancter  of  the  property,  but  the  rela- 
tions of  the  parties,  and  the  use  ot  the  prop- 
erty Intended,  and  only  requires  that  which 
would  natunUIy  be  done  In  an  honest  and 
business-like  transaction,  where  there  was 
no  tboui^t  ot  fraud  or  oonoealment  Indeed, 
any  other  course,  while  it  might  unquestlon- 
aUy  fulfill  the  strictest  requirements  of  the 
statute  touching  an  actual  and  continued 
change  of  possession,  would  at  once  suggest, 
as  the  reason  for  such  departure,  an  Inten- 
don  to  defraud.  She  was  not  bound  to  re- 
move the  hay  to  other  land,  nor  to  own  the 
land  npdn  which  the  stack  stQod.  It  was  a 
benefit  to  the  land,  in  which  she,  as  well  as 
her  husband,  was  Int^ested,  to  feed  the  hay 
upon  It.  The  hay  could  oot  be  branded,  as 
cattle  are,  and  any  unusual  notice  of  her 
own^^p  would  at  once  bave  Invited  an  at- 
tack npm  the  ground  of  actual  fraud.  But 
the  possession  of  the  land  was  not  solely  In 
the  husband,  and  therefore  the  possession  of 
the  hay  could  not,  from  the  bare  fact  tliat 
It  was  on  the  land,  be  wholly  in  the  bus- 
t>and.  At  tbe  most,  that  fact,  taken  alone, 
would  have  made  the  possession  joint  "The 
effect  of  declaring  the  homestead  was  to 
convert  the  separate  title  of  the  husband  in- 
to a  Joint  title  In  himself  and  wife,  to  the 
ext«it  of  the  homestead."  Burkett  v.  Burk- 
ett,  78  Cal.  812,  20  Pac.  Rep.  715.  In  Barber 
r.  Babel,  36  GaL  17,  after  discussing  the 
question  whether  the  declaration  of  bome- 
stead  created  a  joint  tenancy,  the  court  said: 
"But,  however  tiiis  may  be,  there  is  a  Joint 
interest  In  the  homestead.— a  joint  holding, 
if  not  a  technical  joint  tenancy." 

The  husband  bad  two  cows  and  two  horses 
wlilch  were  fed  from  the  same  tiay.  Plain- 
tiff- testlfled  tliat,  by  agreement  between  her- 
self and  huslHind,  his  cows  and  horses  were 
to  be  fed,  in  consideration  of  his  services  in 
assisting  to  feed  her  stoc^  This  arrange- 
T.8Sr.na6— 2a 


ment  was  not  necessarily  Inconsistent  with 
her  ownership  and  possession,  though  It  was 
comiietent  evidence  tending  to  show  the  hus- 
band's possession  and  control. 

Some  exceptions  were  taken  to  rulings  re- 
ceiving and  excluding  oral  evidence,  bat 
these  are  not  of  a  fduiracter  requiring  spe- 
cial notice. 

Evidence,  of  the  offldal  diaracter  of  de- 
fendants Bucber  and  Hark,  and  that  the 
taking  was  under  a  writ  of  replevin  In  the 
case  of  Martin  t.  Howard  B.  Porter,  was 
competent,  notwlthatandlng  the  defect  in  the 
comidahit  tn  that  oas&  The  judgment  and 
order  appealed  from  should  be  reversed,  and 
a  new  trial  granted. 

W«  concur:  8BABL8,  O.;  BESX3HBB,  OL 

PER  CURIAM.  For  the  reasons  given  U 
tbe  fbregoing  ofdnlon  the  Judgment  and  » 
der  appealed  £rom  are  revetaed,  and  a  new 
trial  granted. 

(98  Cal.  656) 
Ex  parte  HATES.    (No.  21,029.> 
(Supreme  Conrt  of  California.  June  A,  1803.) 

LiqUOX  LlOBNBB— EhPIAITMBNT— COHSTITDTIOITAL- 

irr  or  Ordinakcb, 

1.  The  enactment  of  an  ordiaance  making 
it  unlawful  to  sell  intoxicating  liquors  wlthoat 
a  license,  and  prohibiting  toe  sale  of  sncti 
liquors  in  dance  tiouses  or  ottier  places  where 
musical  and  theatrical  entertainments  are 
given,  and  where  females  attend  as  waitresses, 
Is  a  valid  exercise  of  the  power  conferred  by 
Const,  art.  11,  I  11,  on  counties,  cities,  and 
towns,  to  make  all  sncfa  local  pcdice.  siinitary. 
and  other  regulationa  as  are  not  in  conflict 
with  general  laws. 

2.  Nor  does  snch  ordinance  make  snch  a 
dlscriminatioo  against  wemeo  In  the  matter 
of  employment  as  will  bring  It  In  conSict  with 
Const,  art.  20,  |  18,  providing  that  no  persons 
shall  on  account  of  sex  be  disquallfled  from 
entering  upon  or  pursuing  any  lawful  boslness, 
vocation,  or  profession. 

In  bank.  Application  on  hal>eas  corpus  by 
Hayes  for  a  discharge  from  imprisonment 
Denied,  and  petitioner  remanded. 

Davla  Louderbaek,  for  petitioner. 

PER  CURIAM.  Tills  Is  a  proceeding  upon 
habeas  cort>t]s,  and  the  question  involved  Is 
whether  It  is  competent  for  the  board  of 
supeiMsora  of  the  dty  and  oounty  of  San 
Francisco  to  provide  by  ordinance  that  it 
shall  be  tmlawful  to  engage  In  the  busi- 
ness of  selling  spirituous,  malt,  or  fer- 
mented liquors  without  a  license,  and  at 
tho  same  time  to  provide  that  no  license 
shall  be  Issued  to  any  person  for  the  pur- 
pottti  of  engaging  in  the  business  of  selling 
such  liquors  or  wines  In  any  dance  cellar  or 
dance  ball,  or  In  any  place  where  females 
are  permitted  to  wait  or  attend  in  any  man- 
ner on  any  person,  and  wherein  there  is  also 
any  musical,  theatrical,  or  other  public  exhl 
bltton;  thus,  in  effect,  prohibiting  tbe  sale  of 
Uquors  or  wines  la  aocb  dance  oeUan  or 
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other  places  where  nraslcal  and  theatrical 
entortalniuents  are  t^ven,  and  where  females 
attend  as  waltressea.  The  fnndamental  pcfDr 
dples  which  undeiile  and  mviport  leglslatton 
of  thla  character  were  announced  by  thla 
court  in  Hx  parte  dirifstensen,  85  Oal.  208,  24 
Pae.  Itep.  747,  and  also  received  an  «zhaiuit- 
ire  dlacuBston  the  snpreme  court  of  the 
United  States  In  the  case  at  .Crowley  t. 
GbrlBtensot,  137  U.  S.  86i  11  Sup.  Ot  B^. 
IS;  and  upon  the  authority  ct  those  cases 
ws  hold  that  tlie  ordinance  onder  consIdera» 
tion  heru  Is  a  ralld  exerdae  of  the  power 
oraifprred  by  section  11  of  artlele  11  ot  thm 
eonstltntlon  of  this  state  npMt  ooonttes,  dtle« 
and  towns  to  make  "all  such  local  police, 
sanltsry.  and  other  regulations  as  wre  not 
In  conflict  with  gmeral  laws.** 

It  Is  dalmed,  howerer,  by  the  eonnsd  for 
Hie  iwtltloner  fliat  the  ordinance  makes  a 
dtocrlmlnotion  against  women  In  the  matter 
of  employment,  and  Is  Qierefore  In  rontUct 
wltti  section  18^  art  20,  of  fba  emstltntloB 
of  this  state,  whlcb  Is  In  Ihese  words:  "No 
person  shall,  on  account  of  aex,  be  dlsqp all- 
fled  from  entering  npon  or  pursuing  any 
lawful  buslnesa,  vocation,  or  profession.*' 
This  section  does  not,  In  our  opinion,  oper- 
ate as  a  limitation  upon  the  power  of  the 
state 'or  Its  mnnlclpaltles  to  prescribe  the 
conditions  npon  whlcb  the  business  of  re- 
tailing Intoxicating  liquors  shall  be  permitted 
to  be  carried  on,  or  In  regulating  the  manner 
In  which  such  bnsiness  shall  be  conducted. 

Petitioner  remanded. 

BBATTT,  a  J.  I  concur  In  the  Judgment 
Upon  the  facts  shown  by  the  petition  and 
the  return  the  petitioner  Is  lawfully  detain- 
ed, IrreepectlTe  of  the  validity  of  the  amend- 
ed ordinance.  If  It  Is  valid,  the  complaint 
clearly  charges  him  with  Its  bifractlon;  if  it 
is  Invalid,  the  facts  alleged  constltnte  an 
Inft^ctlon  of  the  nnam»ided  ordinance.  In 
either  case  an  offense  Is  charged;  and,  the 
Imprisonment  being  lawful  In  any  event,  the 
quesHon  as  to  the  validity  of  the  ordinance 
cannot  be  decided  In  this  proceeding  without 
gohig  outside  of  the  case  presented,  which  I 
do  not  care  to  do. 

McFARLAND,  J.  I  concur  In  the  order 
remanding  the  petitioner,  because  I  do  not 
think  that  the  points  sought  to  be  made  by 
him  can  be  raised  on  habeas  corpus.  A 
proceeding  under  the  writ  of  hatieas  corpus 
cannot  be  turned  into  either  a  writ  of  error 
or  a  nisi  prius  trlaL  As  to  whether  parts  of 
the  ordinance  In  question  are  ronstltutlonal, 
I  express  no  opinion,  except  to  say  that  h^ 
ray  judgment  they  are  not  covered  by  the 
Chrlstensen  Case,  8S  Cal.  208,  24  Pac.  Rep. 
747.  The  facts  in  that  case  are  entirely  dif- 
ferent, and  the  dictum  of  the  opinion  therein 
delivered  must  be  taken  In  c<»mecdon  with 
the  facts  then  before  the.  court  If  taken'  In 
Its  broadest  sense,  then  It  can  be  maintained 
only  by  ^aanmtng  that  there  is  no  consUto- 


tlonal  right  of  iwoperty  In  wines  or  any 
kind  of  spirituous  or  malt  llqaors,  and  that 
by  statute  or  ordinance  they  can  be  too- 
fiscatedwhaieTer  found,  like  smnggled  gfods. 
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In  bank.  Application  on  babeas  eocpns  hy 
Smitbz  for  discharge  from  imprlsoDmenU  De- 
nied, and  petlUooer  remanded. 

Davis  Loudwbadt.  for  petitkmcr* 

PER  CURIAM.  Upon  the  anthority  of  Bk 
parte  Hayes,  (No.  21.U£i>,)  83  Pac  Uep^  837, 
petitMmer  Is  remanded. 


<M  OsL  «n 
BURT  V.  YOVm  St  aL  (Ne.  14,0ia) 
(Supreme  Oonrt  of  Oallfomla.  Jmie  fi»  1898.) 

DsBD— SsuvKBX  nr  Escrow —Powu  so  Ubuua 
— Etidbdob. 

1.  Where  tiie  grantor  executes  a  deed  dk 
hii  land,  sad  delirers  It  to  another,  with 
stnictioni  onlj  to  hold  without  recording  nntU 
hia  death,  and  then  to  deliver  It  to  the  grantee^ 
the  ^autor  cannot  recall  the  deed,  nor  alter  Its 
proTifllons,  and  he  has  no  Interest  In  the  land, 
except  a  life  estate.   McFarland,  J.,  diasenting. 

2.  On  the  guestloa  whether  a  grantor  had 
power  to  recall  a  deed  delivered  In  escrow,  evi- 
dence of  subsequent  acta  of  the  grantor,  tend- 
ing  to  show  his  IntentioDs  at  the  time  he  made 
the  deed,  ii  inadmissible. 

In  iHmk.  Appeal  from  superior  court  Stan- 
islaus county;  William  O.  Minor,  Judg& 

Action  for  partition  by  Elisa  J.  Btiry 
against  EIizat>eth  a  Young  and  others. 
Plaintiff  had  Judgment  and  defendanta  ap- 
peal. Affirmed. 

7.  A.  Coldwell  and  L.  J.  Maddux,  for  ap- 
pellants, a  C.  Wright  and  John  W.  Arm- 
strong, for  respcmdent 

GAROUTTB,  J.  This  Is  an  action  of  par- 
tition. Plaintiff  and  defendant  Young  are 
sisters,  and  also  daughters  ot  one  M.  A. 
Hinkson.  For  title  to  support  their  respec- 
tive claims,  Mrs.  Bury  relies  upon  a  deed 
from  her  father,  and  Mrs.  Young  claims 
as  a  devisee  under  her  father's  will.  While 
suffering  from  a  paralytic  stroke,  HinksoD 
called  to  his  bedside,  for  legal  advice  as  to 
the  dIspoEdtion  at  his  property,  one  Hazen. 
an  attorney  at  law,  and,  acting  npon  bis  ad- 
vice, he  signed  and  acknowledged  a  grant 
deed  of  his  real  estate,  wherein  his  afore- 
said daughters  were  named  as  granteea 
This  deed  be  gave  to  Hazen,  with  Instruc- 
tions not  to  record  It  but  to  deliver  It  to  the 
grantees  upmi  his  death.  He  appears  to  have 
recovered  from  his  sickness,  and  subsequmt- 
ly  endeavored  to  secure  possession  of  the 
deed  from  said  Hazen,  but  was  tmsuccess- 
ful  In  this  regard.  At  a  later  date  be  made 
a  will  devising  all  his  real  estate  to  appel- 
lant Young.  Subsequently  be  died,  and  Ha- 
sen  dellTsred  the  aforesaid  deed  to  p'**"***, 
Bui7, 
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The  sole  qnestlcm  In  this  lltlgatitm  Is,  did 
the  title  pass  to  the  grantees  under  the  deed? 
In  other  words,  was  there  a  delivery  of  the 
deed  b7  the  grantor?  The  findings  of  the 
court  as  to  the  matter  of  delivery  are  fully 
supported  by  the  evidence  of  the  witness  Ha* 
zen,  and  It  Is  as  to  the  suffldency  of  those 
findings  of  fact  to  support  a  delivery  of  the 
deed  that  our  attention'  wiU  be  directed. 
The  findings  are  as  follows:  "(1)  That  on 
the  day  last  juuned  the  said  M.  A.  Hlnkson 
delivered  the  said  deed  to  P.  J.  Hoaen,  Esq.* 
of  Modesto,  CaL.  for  the  said  plalntUf  and 
defendnnt  last  named,  and  Instructed  the 
said  Hasen  to  hold  the  same  for  said  plaintiff 
and  defendant  witliout  recording  It  nntU 
hiB,  tlie  said  M.  A.  Hinkson's  death,  and  there- 
upon to  deliver  the  same  to  the  said  plaintiff 
and  defendant.  ^  That  me  sold  M.  A. 
Hlnkson  then  and  there  parted  with,  all  do- 
minion' over  said  deed,  and  reserved  no  il^t 
to  recall  tt,  or  to  alter  Its  provldons,  or  to 
baTe  or  enjoy  any  other  or  further  Interest 
in  said  premises  than  to  hold  the  use  thereof 
until  his  death." 

Xf  the  question  here  presented  were  a  new 
one,  or  if  the  dedalons  of  the  courts  of  our 
sister  states  might  be  fairly  sold  to  divide 
as  to  what  was  the  true  rule  of  law  appli- 
cable to  such  case,  speaking  for  myself  alone, 
I  am  not  preiiared  to  say  but  that  the  Judg- 
ment In  this  case  should  be  reversed,  for  the 
reason  that  the  aforesaid  findings  indicate 
upon  the  part  of  the  grantor  an  intention  to 
make  a  post  mortem  disposition  of  his  prop- 
erty, and  such  a  thing  cannot  be  done  by  deed. 
But  the  decisions  of  the  courts  of  many 
states,  promulgated  by  the  most  learned 
judges  of  those  states,  hold  that  the  facts 
stated  in  the  findings  quoted  constitute  a 
valid  delivery  of  the  deed,  and  that  the  fee 
tlUe  forever  passed  from  the  grantor,  and 
we  deem  the  law  settled  In  that  regard. 
It  may  be  conceded  that  the  roads  traveled 
by  courts  In  arriving  at  this  conclusion  have 
not  always  been  the  same,  but,  whatever 
may  have  been  the  various  lines  of  reasoning 
pursued,  the  same  result  has  always  l>een 
reached,  and  a  valid  delivery  declared.  We 
shall  not  enter  into  a  discussion  of  the  ele- 
mentary principles  of  law  supporting  the 
proposition  here  Involved,  but  content  our- 
selves with  a  reference  to  the  views  of  va- 
rious courts  as  to  the  law  applicable  to  the 
state  of  facts  here  presented.  In  the  well- 
considered  case  of  Cook  v.  Brown,  34  N,  H. 
460,  the  decision  of  the  court  upon  this  ques- 
tion concludes  as  follows:  "If  the  owner  of 
land  desires  to  convey  the  same,  but  not  to 
have  his  deed  take  effect  imtil  his  decease, 
he  can  make  a  reservation  of  a  life  estate  In 
the  deed,  or  It  may  be  done  by  the  absolute 
delivery  of  the  deed  to  a  third  person,  to 
be  passed  to  the  grantee  upon  the  decease  of 
the  grantor,  the  holder  In  such  case  being 
a  trustee  for  ^e  grantee."  In  Prutsman  v. 
Baker,  30  Wis.  650,  Chief  Justice  Dixon, 
speaking  for  the  court,  approved  the  doctrine 
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cited  from  Cook  t.  Brown,  supra,  and  de- 
clared the  same  rule  In  the  following  lan- 
guage: "As  to  the  grantor,  delivery  Is  ab- 
solute and  final,  and  so  is  his  conveyance  of 
the  land,  the  title  to  which  passes  at  once 
to  the  grantee,  qualified  only  by  the  right  of 
tbe  grantor  to  use  and  occupy,  or  take  and 
receive  the  rents  and  profits  during  his  life, 
or  until  the  event  shall  have  happened  np<m 
which  second  delivery  be  mode,  llie  grantor 
in  such  case  converts  bis  estate  Into  a  life 
tman<7)  and  makes  himself  Hie  tenant  <A  the 
grantee.  These  conclustons  result  unav<rid< 
ably  £RHn  the  certainty  of  the  evoit  upon 
which  the  9ec<md  d^very  .Is  made  to  de- 
pend, and  from  the  ImpoaiAbaity,  under  the 
circumstances,  that  the  grantor  will  erw 
be  able  to  recall  or  r^KHneos  bimseU  <tf  the 
the  deed-  He  delivers  the  writing,  therefore, 
as  bis  deed,  always  so  to  remain,  and  never 
to  return  to  Um,  and  it  becomes  preeoitly 
operative,  and  the  title  vests  immedlately 
in  the  grantee."  In  Wheelwrigbt  t.  Wheel- 
vright,  2  UasB.  440,  Chltf  Justice  Paramu, 
in  peaking  to  tlie  question  ot  deUveiy  of  a 
deed  the  depoeltaiy  to  the  grantee  after 
the  death  of  the  grantor,  said:  "If  a  grantor 
deliver  any  writlngf  as  bis  deed,  to  a  third 
person,  to  be  delivered  over  by  him  to  the 
grantee  on  some  future  eveoX,  It  Is  the  gran- 
tor's deed  presently,  and  the  third  person  is 
a  trustee  of  It  for  the  grantee;  and  if  the 
grantee  obtain  the  writing  from  the  trustee 
before  the  event  happen,  it  is  the  deed  of 
the  grantor,  and  he  cannot  avoid  It  by  a 
plea  of  non  est  factum,  whether  generally 
or  spedally  pleaded."  In  O'Kelly  v.  O'Kelly, 
8  Hetc.  (Mass.)  439,  Chief  Justice  Shaw  said: 
"That  a  deed  was  made,  executed,  and  ac- 
knowledged by  the  ancestor,  was  proved. 
The  question  was  whether  It  was  delivered 
so  as  to  take  effect,  and  pass  the  ratate.  If 
It  was  delivered  by  the  grantor  to  any  per- 
son in  his  lifetime,  to  be  delivered  to  the 
grantee  after  his  decease,  it  was  a  good  de- 
livery upon  the  happening  of  the  contingency, 
and  related  back  so  as  to  divest  the  title  of 
the  grantor  by  relation,  from  the  first  de- 
Uvory."  In  Taft  v.  Taft,  50  Mich.  185.  26 
N.  W.  Rep.  426,  Chief  Justice  Campbell, 
speaking  for  the  court,  said:  "The  other 
deed  held  by  Mallory  depends  upon  otber 
considerations.  If  the  deed  had  been  deliv- 
ered to  him  irrevocably  on  the  simple  con- 
sideration that  he  should  transfer  It  to  the 
defendant  on  the  deatti  of  Aden  Taft,  It 
would  como  within  several  of  our  own  de- 
cisions, and  might  therpfore  be  valid  upon 
their  authority.  Latham  v.  Udell,  38  Mich. 
238;  Wallace  v.  Harris,  32  Mich.  380.  There 
Is  much  authority  elsewhere  in  favor  of  the 
same  doctrine."  The  foregoing  principles 
are  also  approved  In  Stephens  v.  Rlnehart, 
72  Pa.  St.  434;  Hathaway  v.  Payne,  34  N. 
Y.  92;  Stone  v.  Duvall,  77  HI.  473,  and  many 
cases  from  other  states,  not  necessary  to 
mention. 

Upon  a  careful  examination  of  the  authori- 
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ties  dted  by  appelant,  and  other  cases,  bear- 
ing upon  tht8  question,  not  dted,  we  have 
failed  to  find  a  case  supporting  a  contrary 
doctrine  to  Oiat  announced  hi  the  foregoing 
citations.  In  every  case  where  the  deed  has 
been  declared  Invalid  by  r&aon  of  failure  of 
delivery.  It  wUl  be  found  that  the  grantor 
reserved  some  rights  over  the  Instrument; 
that  be  failed  to  part  wltb  all  control  and 
dominion  over  It;  that,  upon  the  happening 
of  some  ev«it  or  contingency  or  condition, 
he  had  the  right,  if  so  disposed,  to  reach  out, 
and  take  It  from  the  possession  of  tibe  dejKm- 
Itaiy.  Such  Is  not  the  case  under  con^dera- 
tlon,  tor  here  the  court  finds  as  a  fact  ttiat 
"the  grantor  parted  with  all  dominion  over 
said  deed."  There  are  wdl-consldered  cases 
holding  that,  even  thou^  the  grantor  deliv- 
ers the  deed  to  the  di^Kultary,  reserving  the 
right  to  recall  It,  yet  If  he  dies  without  re- 
calling It,  and  the  deed  Is  tlien  d^vered, 
such  delivery  Is  complete  and  entire,  and 
carries  title.  We  are  not  disposed  to  Indorse 
^t  doctrine,  and  think  the  principle  rec- 
ognized In  this  case  goes  far  enough  for  all 
proper  purposes.  The  essential  requisite  to 
the  validity  of  a  deed  transferred  under  cir- 
cumstances as  Indicated  In  ttUs  case  Is  that, 
when  It  Is  placed  in  ,the  hands  of  the  third 
party,  it  has  passed  beyond  the  control  of  tiio 
grantor  for  all  time.  That  question  is  de- 
termined by  the  grantor's  Intention  in  the 
matter,  and  his  Intention  in  making  fbe  de- 
livery Is  a  question  of  fact,  to  be  solved  1^ 
the  light  of  all  the  drenmstances  surround- 
ing the  transaction.  As  before  intimated, 
the  views  of  courts  are  not  uniform  as  to 
how  and  when  the  deed  takes  effect  Pruts- 
man  V.  Baker,  supro,  says  the  title  passes, 
full  and  complete,  upon  the  first  delivery,' 
and  that  the  depositary  becomes  the  trustee 
of  the  grantee,  and  that  the  grantor  holds  a 
life  estate  In  the  property.  Stone  v.  Davall, 
supra,  holds  the  first  d^very  to  be  an  In- 
choate delivery.  Many  of  the  cases  dedare 
that  the  deed  becomes  operative  upon  the 
delivery  by  the  depositary  after  the  death  of 
the  grantor,  and  thnt  such  delivery  relates 
back  to  the  first  delivery  for  the  piurpose  of 
carrying  title.  Section  787  of  the  Qvil  Code 
provides  that  a  freehold  may  commence  In 
futnro.  and  for  that  reason  we  are  Indined 
to  recognize  the  views  of  Chief  Justice  Dixon 
In  Prutsraan  v.  Baker,  supra,  as  the  true  rule 
applicable  to  this  chiss  of  cases  In  this  state. 
We  know  of  nothing  In  the  Codes  forbidding 
the  doctrine  nnnotmced  In  that  case,  to  wit 
that  the  grantor,  upon  the  irrevocable  deliv- 
ery of  the  deed  to  the  depositary,  thereupon 
constitutes  such  depositary  the  trustee  of  the 
graute^  and  creates  In  himself  a  tenancy  for 
life. 

Appellant  offered  In  evidence  a  deed  from 
M.  A  HinksoD  to  A.  O.  HInkson,  and  a  deed 
back  to  M,_  A,  of  the  realty  here  involved. 
These  deed's  were  made  subsequent  to  the 
deed  which  we  have  had  under  considera- 
tion, and  were  offered  as  tending  to  show 


the  grantor's  Intentions  at  the  time  he  made 
the  original  deed.  The  proposed  evidence 
was  rejected,  and  rightly  so.  Hie  considera- 
tton  In  both  deeds  was  nominal.  They  were 
executed  about  the  same  Ume,  and  were  re- 
corded upon  the  same  day.  It  was  a  very 
poor  attempt  upon  the  part  of  the  grantor 
to  create  evldwce  In  Us  own  foror.  Nd- 
tiher  was  the  grantor's  order  iqmn  tbt  Jep<M- 
itary  to  redeliver  the  deed  to  bim  proper  ev- 
idence. If  offered  as  tending  to  show  a  revo< 
cation  of  agen(7.  It  was  Immaterial,  as  the 
fact  of  revocation  wa«  not  Involved  in  the 
case.  The  questicHi  involved  was  the  power 
at  the  grantor  to  revoke  or  recall  the  deed. 

Appellant  also  offered  in  evidence  a  trust 
deed  to  tlie  Sacramento  bank,  made  some 
months  subsequent  to  the  ddlvery  of  the 
deed  to  Hasen,  as  taidlng  to  show  the  gran- 
tor's Intentions  In  making  ttie  original  deed; 
and  It  is  now  dalmed  that  each  an  act  upon 
the  part  of  the  grantor  would  be  so  Incon- 
sistent with  an  Intention  on  bis  part  to  part 
with  the  title  when  he  made  the  ori^nal 
deed  that  It  should  be  admitted  as  throwing 
light  upon  that  transaction.  It  was  not  even 
shown  that  the  deed  to  tbe  bank  was  a  bona 
fide  one,  but  aside  from  that,  a  grantor  can- 
not be  allowed  to  undermine  his  deed  either 
by  words  or  acts.  His  declarations  and  acts 
made  and  done,  In  his  own  interest,  months 
aft»  the  deed  was  delivered,  are  not  admis- 
sible as  Indicating  his  intentions  in  deliver* 
ing  the  deed.  We  think  this  prindple  de- 
mentaiy,  and  there  Is  nothing  in  Dean  v.  Par* 
ker,  88  CaL  283,  26  Pac.  Rep.  01.  trespassing 
upon  that  doctrine.  For  the  foregoing  rea- 
sons, let  the  Judgment  and  order  be  affirmed. 

We  concur:  HARBISON,  X;  FITZGBA- 
ALD,  J.;  PATEB80N,  J. 

McFARLAND.  J.  I  dissent  In  the  first 
place,  I  think  the  evidence  fails  to  sboTC  that 
when  Hinkson  banded  the  deed  to  Hazen  he 
parted  with  all  control  over  It  etc.,  and  also 
that  the  court  erred  In  ruling  out  certain  evi- 
dence offered  for  the  purpose  of  showing 
what  Hlukson's  Intention  was.  Furthermore, 
there  was  no  delivery  of  the  deed  to  the 
grantees  named  therein  while  the  grantor 
was  alive,  and  there  could  have  been  none 
after  he  was  dead.  It  is  contended  that  giv- 
ing the  deed  to  Hazen  was  a  present  deliv- 
ery to  the  grantees;  but  the  express  instruc- 
tion was  that  he  was  to  keep  It  until  after 
Hazen's  death,  and  then  to  deliver  It  to  tho 
grantees,  so  that  the  delivery  to  the  grantees 
was  not  to  take  place  during  Hinkson's  life- 
time. Hazen  was  not  a  grantee,  and  had  no 
interest  in  the  grant  He  was  a  mere  agent 
of  Hinkson,  and  upon  the  death  of  the  latter 
the  agency  ceased.  The  deed  was  a  mere  at- 
tempt at  testamentary  disposition  of  proper- 
ty, and,  not  being  In  the  form  prescribed  for 
the  execution  of  a  will,  was  void.  He  or- 
dered his  agent  to  return  the  deed  to  him, 
and  the  agent  should  have  obeyed,  for.  If  It 
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was  of  an7  ralne,  be  had  u  much  right  to 
reroke  It  as  he  would  have  had  to  revoke  a 
wUl.  But  It  was  of  no  value,  for  It  proTided 
for  an  Impossible  thing,— the  ddlvery  of  a 
deed  by  an  agent  after  the  death  of  his  prin- 
dpaL  If  one  desires  to  avoid  the  adminis- 
tration of  his  estate  in  probate,  he  may  grant 
his  property  to  a  trustee,  to  whom  a  present 
delivery  of  the  deed  must  be  made,  or  he 
may  grant  his  property,  reserving  a  life  es- 
tate, but  there  must  be  a  present  delivery  of 
the  deed  to  the  grantees.  The  method  of 
doing  so,  claimed  to  be  effective  In  the  case 
at  bar,  would  not  only  lead  to  Inniunerablc 
frauds,  but  is  Inconsistent  with  the  funda- 
mental principle  that  a  dead  man  can  do  no 
act,  and  can  have  oo  agent  to  act  for  him. 
There  are  atithoritles,  no  doubt,  holding  dif- 
ferently from  the  views  above  expressed, 
but  In  my  opinion  they  do  not  correctly  de- 
clare the  law.  and  should  not  be  followed. 
I  think  the  jodgxnent  tdiould  be  rereised. 

(«  Cal.  Unrsp.  10) 

WEINBTJRG  v.   SOMPS.   (No.  14,748.) 
(Snpreme  Court  of  California.  Jane  9,  1803.) 

TUAI/— INSTKDCTIONS— EZAHISATIOa  OT  WlTMBBS- 
KB— NBW  THIAL— NBWLT-DlSOftVKBBU  BVIDEXCB 
—  SCFPICIBN'CT  OP  APPLICATION'— MiacONUUCT 

OF  JcRT — How  Snowx. 

1.  The  mere  failure  to  Instruct  the  Jury  on 
a  point  cannot  be  assigned  as  a  refusal  so  to 
do  where  there  was  no  request  fbr  sncli  Instmo- 

tiOD. 

2.  Where  a  witness  is  called  In  rebuttal, 
and  then  fully  cross-examined  as  to  a  matter 
to  which  an  objection  was  sustained  when  wit- 
ness was  first  called,  the  error,  U  any.  in  sus- 
taining the  objection,  is  cured, 

3.  Hie  application  for  a  new  trial  because 
of  the  newly-discovered  evidence  of  three  wit- 
nesses showed  that  the  materiality  of  their 
testimony  appeared  from  the  testimony  of  plain- 
tiff.  who  testified  in  the  momiaK  of  the  first  day 
<a  the  trial,  and  that  the  trial  closed  at  1:30 
on  the  second  day;  that  a  messenger  was  sent 
for  one  of  the  witnesses  on  the  momiog  of  the 
second  day,  but  witness  was  away  from  home. 
No  subpoena  was  issued  for  any  of  these  wit- 
nesses, and  no  application  was  made  for  time 
to  procure  their  attendance.  Held,  that  the  ai^* 
plication  failed  to  show  reasonable  diligence. 

4.  Where  the  jury  agree  that  each  shall 
write  out  the  sum  he  thinks  plaintiff  Is  entitled 
to  recover,  and  then  divide  the  aRpregate  of 
such  sums  by  12,  and  that  the  quotient  shall 
be  the  amount  of  the  verdict,  such  verdict  is 
determined  by  chance,  within  the  meaning  of 
Code  Civil  Proc.  8  657,  subd.  2,  providing  that 
such  misconduct  of  the  Jury  may  be  shown  by 
the  affidavit  of  any  of  the  jurors.  Dixon  v. 
Plans,  (Cal.)  33  Pac,  Rep.  2CS,  followed. 

Commissioners'  decidon.  Department  1. 
Appeal  from  superior  court,  city  and  coim- 
1y  of  San  Francisco;  Walter  H.  Levy,  Judge. 

Action  for  malicious  prosecution  by  Morltz 
Welnburg  against  P.  G.  Somps.  Plointlft 
bad  i\idgm«it,  and  from  an  wxler  denying 
a  new  trial,  defoidant  appeals.  Beversed. 

0<Mdoa  &  Toung,  for  fl;q;>ellant  J.  O.  Ha- 
gnire  and  H.  K.  MoJonkin,  for  respondent 

VANOLIEF,  C.  Action  for  malicious  pros- 
eoaOon  of  the  plitintiff  on  a  duurge  of  having 


bought  and  received  stolen  property,  for 
which  he  was  tried  In  the  police  court  and 
dlsohai^ed.  The  jury  returned  a  verdict  for 
plalntlft.  assessing  his  damages  at  $3,333.  for 
which  sum  judgment  was  rendered.  Ilie  de- 
fendant brings  this  appeal  from  an  order 
denying  his  motion  for  a  new  trial. 

1.  Counsrf  for  appellant  contend  ttiat  the 
court  erred  In  its  instruction  to  the  jury  as 
to  what  constitates  probable  cause  for  the 
criminal  prosecution  complained  of.  The  ex- 
ception upMi  which  this  point  rests  was 
taken  at  the  close  of  the  Instructions  given, 
and  was  in  the  folloi\ing  language:  "I  de- 
sire to  except  •  •  •  to  your  tnstructloa 
to  the  jury  as  to  Tviiat  constitutes  probable 
onnse,  and  your  refusal  to  lustruct  the  jury 
that  It  is  for  the  court  to  deitermlne  what 
probable  cause  is,  and  not  for  the  Jury." 
Wairfng  the  indefiiilteness  of  tlte  exception, 
it  Is  a  snffldmt  answer  to  this  point  that 
the  court  did  instruct  ihc  jury  as  to  what 
would  constitute  probable  cause  substnn- 
tl&lly  as  requested  by  defoidant's  counsel, 
and  very  nearly  in  the  same  language.  Be- 
8ldi»,  the  oonrt  was  not  lequested  to  instmot 
that  It  was  for  the  oonrt,  and  not  the  jury, 
to  determine  what  is  probabld  cause;  and 
cwisequently  did  not  refuse  so  to  instruct 

2.  It  Is  claimed  timt  the  erldoioe  does  not 
justify  the  findUig  of  malice  on  the  part 
ot  the  d^endant  In  oansing  plaintiff  to  be 
arrested,  for  the  reason  tbait  the  defmdant 
acted  oa  thB  advice- ftf  a  pcrtloe  c^cer.  Bat 
the  eTldeooe  twds  to  prove  that  defendant 
did  not  state  to  that  officer  all  the  mate- 
rial facts  within  his  knowledge  bearing  upon 
the  qnestkm  of  malice,  and  that  the  officer 
did  not  know  all  sndi  facts.  It  is,  therefore, 
nnneceeaaty  to  decide  whether  the  advioe 
of  IRm  polloe  officer  would  bare  shldded 
the  defendant  frcHU  the  charge  <tf  malice  un- 
der any  drcomstsnces. 

3  It  is  daimed  that  iSiB  oonrt  erred  In 
wstsinlnff  an  objection. to  a  question  asked 
plaintiff  by  defendant's  oonnael  on  crosa-ez- 
nmlnatlon.  But  afterwards,  when  the  plain- 
tiff was  called  in  rebuttal,  he  was  fully  ex- 
amined by  defendants  oonnsd  as  to  titie 
same  matter  In  relation  to  which  tiie  objec- 
tion had  been  sustained.  This  oared  the 
allured  error,  if  It  was  error. 

4.  One  of  the  grounds  for  a  new  trial  was 
that  of  newly-dlsoovered  evidence,  vir.  the 
testlmcHiy  of  three  witnesses,  all  reddents 
of  the  dty  of  San  Frandsoo,  (the  place  ct 
trial,)  whose  testtmooy,  as  appears  by  thdr 
affidavits,  will  contradict  a  part  of  the  tea- 
timouy  of  the  plaintiff  on  his  own  behalf 
as  to  special  damages  to  his  business.  Ibe 
proposed  new  testimony  contradicts  very  lit- 
tle of  the  material  t<iStimony  of  the  plaintiff, 
and  probably  would  not  have  effected  a 
change  of  the  verdict.  But,  however  this 
may  be,  I  think  it  Is  not  made  to  appear 
tliat  defendant  could  not,  with  reascmabla 
diligence,  have  discovered  and  produced  at 
the  trial  the  alleged  new  evidence*  It  ap- 
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peum  Oat  tta  Mil  was  aomntDeed  «■  Itae 
moniioff  «C  KaKb  24tb.  sod  doaed  tbe  next 
day  atMMit  1:30  9>  tint  sUbtOS  wm 
the  llm  nlliHW  ywmhirtt.  and  tfut  he  gtre 
lb*  testinuaj  sooKbt  to  be  eooiridieud  be- 
fore noon  of  the  fine  dar  of  the  trial;  that 
ms3i  tentbatmy  of  tbe  plaintiff  i^bund  aoMr 
to  Jhls  rrJattou^  dealincs,  and  euarcna^-xn 
wltb  tbe  iiewl7-dlaeDr«zed  wlmpaar  j,  Ilara- 
imm^  IiaduDan,  and  KTi'**Ti — vbo  nBtst  hare 
knowi^  and  -way  pnitmSir  icoieaibeRd, 
wbetber  pkUii tiff's  tettintoaj  aa  to  Ua  fda- 
tUnM^  deallDga,  and  ooarawMaaa  with  them 
waa  tnie  or  lUae;  tfiat.  after  tbe  adjom* 
uwnt  of  flw  oourt  oo  Mafdi  24dw  defeod- 
ant  was  adviaed  by  bis  attorney  to  find  out 
fttmi  ELartman  wbeUur  jdaintUTs  atai^ 
menta  were  true  or  false.  Tberetipoii  de- 
fendant instructed  one  of  bis  ewploje*,  Mor- 
ris Lewin.  to  find  Hsrtzman,  and  mafco  tn- 
qoirtes  aa  to  tbe  tmtb  of  plain; iff" s  tesii- 
mony.  The  aflldavU  of  Lewtn  states  that  be 
waa  Inatrnoted  to  find  Hartzman  In  tbe  aft- 
ernoon of  >lan:b  24tb;  tbat  about  8  o'dock 
next  moming  be  f oand  tbe  resideooe  of 
Hartzntaiif  and  tben  lf^nif*t  tbat  be  bad 
gene  to  Alameda  on  busineaa,  and  waa  not 
expected  to  return  before  erening  of  that 
day;  tbat  be  waited  around  Uartzman'a 
he  use  several  bours,  hoping  that  be  rojght 
retmn  aoouw  tban  expected,  bat  be  did  not; 
that  lie  then  retorned  to  the  court  room 
about  noon,  when  be  learned  tbat  tlie  eri- 
denoe  in  tbe  case  was  elooed.  He  does  not 
state  tbat  be  bad  any  difflcnlty  in  findlns 
Ilartzman's  house,  or  tbat  be  tried  to  And 
it  before  the  morning  of  March  25tb.  It  does 
not  appear  that  any  effort  waa  made  to  find 
either  of  the  otber  tno  witnesses  Lachman 
and  Knhn'nntU  some  foor  or  five  days  after 
tiio  trial.  No  subpoena  waa  lasoed  for  any 
of  tbt^  wltDL'Ksoe,  and  no  application  waa 
made  to  the  court  for  time  to  procure  their 
attendance.  Do  the  affidavits  of  defendant 
and  Lewtn  show  tliat,  the  new  eridence  coold 
not,  with  reasonable  diligence,  bare  been  dis- 
covered before  tbe  close  of  the  trial?  I  think 
they  do  not  since  tUcy  fail  to  prove  due  dili- 
gcjjcc.  That  defendant  did  not  know  what 
the  new  wituew  would  testify  is  no  ex- 
cuse. He  bad  been  notlfled  by  plalntUTs 
tintlmony  that  thcHe  wltncftncs  knew  tbe 
truth  of  the  matt«*i>i  as  to  which  plalutifT  had 
tfMtUUA,  ami  wtHiliI  (ifmtradlct  blin  if  lUs  tea- 
tiiiwMiy  wim  {.lUc.  l'isfj>lQ  r.  Sutton,  73  CaL 
218,  Vai;  }U-\h  m:  IClockt-nbaum  v.  Pler- 
SOQ.  22  f^l.  im;  Stoakca  t.  Monroe,  36  Cal. 

TUf  axim  of  Kenezleber  v.  Wahl,  92 
<>.tl  'Jtrj.  2H  I'ue.  lipp.  225,  clt«i  by  respond- 
ent's (nMum-l,  do**  not  answer  their  purpose, 
OS  tttat  was  an  appi-al  frcmi  an  order  grant- 
ing a  new  trial.  Iti  that  case,  as  in  this,  tbe 
neceaslty  for  tbe  newly-discovered  evidence 
was  ftrM  dliK'overed  at  the  trial,  but  the  new 
wltnewca  resided  liX)  mllea  from  the  place  of 
trial.  And  &»  to  the  means  of  discovering 
ttie  new  evldeoco  tbe  oonrt  said:  "It  la 
tUer^re  evident  tbat  tbe  jUaiJxUa  yosaeesed 


lywMchlcaaaid  ina         Ifae  grf. 

wfaidi  la  allevBd  to  be  newly  dlscov- 
end,  and  Oat  he  bad  no  kno^riedse  of  the 
erld^nee  or  of  the  utmrasn  by  wliom  It 
ervVl  be  — «t.iiji«j  HBtfl  sfter  the  trlaL" 
B^des^  tbe  nsoal  dtdiemee  waa  expreaady 
paid  to  tbe  discretSim  exercised  by  the  Judge 
wiio  tiled  the  cue  fn  gnaOng  the  new  trial 
5.  Anotbcr  gnmd  npon  wUch  a  new  trial 
la  aAed  la  Oat  of  nteo^nct  of  the  Jury, 
ia  tbat  11  of  the  Jnron  were  induced  to  aa* 
meat  to  tbe  Tetdict  by  a  reaort  to  tbe  det^ 
minatkin  of  chance.  This  point  la  snpported 
by  tbe  foDowing  affidavit  of  a  Jnror,  to 
which  there  is  no  eomner  affidavit: 

"[Title  of  coDTt  and  eaoaa]  State  of  Gat 
tfomla.  aty  and  County  of  San  FranciBCO— 
as.:  J.  P.  T4uwn,  being  first  duly  sworn, 
says  OQ  ootti:  I  am  one  of  the  jurors  who 
were  impanried  to  try  the  alMve-entltled 
'  flctlML  Said  cause  came  on  for  trial  on  the 
:  24tb  day  of  March.  A.  D.  1890,  and  was  anb- 
I  mitted  to  tbe  Jury  tor  tJior  vwdict  on  the 
:  25tb  day  of  Mardi,  A.  I>.  1890.  Eleven  of 
aald  Jnrors  rendered  their  verdict  hi  favor  of 
Idalntlff  for  tbe  sum  of  ¥3,333  on  the  said 
last-mentlMied  day.  When  tbe  jury  retired 
under  the  charge  of  ibe  aberifl  to  consider 
tbelr  verdict  in  aald  cose,  some  of  tbe  Jurors 
conddered  the  ivoprie^  of  ^ving  tbe  sum  of 
$10,000  damages,  and  one  was  in  favor  of 
rendering  a  v^dict  of  $1  in  favw  at  plaln< 
tiflC  Being  unable  to  agree  aa  to  tbe  amount 
of  their  vodict,  it  was  then  agreed  by  and 
between  sold  Jnro.ra  that  their  vercUct  should 
be  arrived  at  In  the  following  manner,  and 
that  they  should  be  bound  the  result,  to 
wit:  lluit  each  Juror  should  write  on  a  sUp 
of  paper  the  amount  to  which  he  thought 
plaintiff  was  entitled,  and,  after  doing  so, 
their  amounts  should  be  added  together  and 
divided  by  twelve,  and  the  quotient  resulting 
llherefrom,  whatever  the  same  should  be, 
should  be  the  verdict  of  said  Jury.  That 
thereupon  each  of  said  Jurors  other  than 
II.  MoCabo  wrote  down  on  a  slip  of  paper 
the  amount  which  he  thought  plaintiff  waa 
entitled.  Some  amounts  of  wtdch  were  In 
excess  of  $5,000,  the  amount  demanded  by 
plaintiff.  Said  amounts  were  then  added  to- 
gether and  divided  by  twelve,  liie  result  of 
said  division  being  tbe  sum  of  $3,333,  tflie 
amoimt  of  verdict  by  said  jury.  That  when 
tbe  division  aforesaid  resulted  In  a  quotient 
of  $3,333,  such  was  token  aa  th^  verdict, 
in  pursuance  of  said  prior  arrange>m«it  to  be 
bound  by  said  result,  without  ftirtbOT  consul- 
tation or  assent  among  them.  J.  P.  Larsen." 

"Subscribed  and  sworn  to  before  me,  thin 
10th  day  of  May,  A  D.  1890.  H.  P.  Trioou, 
Notary  Public." 

On  the  authority  of  the  late  case  of  D1x<hi 
V.  Pluns,  decided  by  the  court  in  bank,  and 
filed  May  31,  1893,  33  Fac.  Rep.  268,  I  think 
tills  affidavit  shows  that  the  verdict  was  de- 
termined by  chance.  In  the  sense  of  the  sec- 
ond subdlvlslMi  of  section  657  of  the  Code  of 
OivU  Procedure,  and,  therefore,  tbat  tbe 
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affidftTlt  «C  the  jDTor  wax  adntfasflUa  u 
dence  of  -die  fact  Bat,  Inasmuch  as  the  cam 
of  IMxbn  r.  Plans,  ni^a,  orwroles  the  case 
«tf  Tumor  T.  Water  Oa^  25  Oal.  397,  on  the  au- 
tboritr  of  which  respondent's  counsel  appear 
to  have  oonfldently  relied,  I  think  respond- 
eat  should  have  an  opportunlt?  to  file  counr 
ter  affidavits  to  that  of  the  Juror  Larsen, 
and  that  the  motion  for  new  trial  shonld 
be  reheard  and  decided  solely  npon  the  al- 
leged sround  of  misconduct  of  the  Jury,  and 
npMi  such  additional  affldaTtts  as  may  be 
off^ed  by  either  party.  To  thla  end  I  think 
the  order  refusing  a  new  trial  should  be  re- 
versed, the  cause  remanded,  and  the  lower 
court  Instructed  to  rehear  and  decide  the 
motion  for  new  trial  on  the  alleged  ground 
of  misconduct  of  the  jury  alone;  and,  upon 
such  rehearing,  to  admit  and  consider  such 
additional  pertinent  affldavlta  as  may  be 
flled  by  dttaer  party  within  20  dsys  after  the 
■mng  at  the  remittltor. 

We-  cononr:  BSLCSXSt,  OL;  TDBfPLB,  O. 

PER  ODBIA31.  For  the  reasons  glren  In 
tte  ft»vgolng  <q»lnloa  Ihe  ordw  refusing  a 
new  trial  is  rerersed,  the  cause  rMnaoded, 
aod  tbe  lower  court  Instruotwl  to  rehear  and 
dedde  the  motlcai  for  new  ttlal  on  ttke  al- 
leged ground  ct  mtsooDduot  ot  tiie  jury 
alone,  and  upoo  aocli  rebcaring  to  admit  and 
-eotulder  such  addlttonal  perttnccrt  affldarlts 
as  may  be  filed  by  either  party  within  20 
-daji  after  the  filing  of  the  lendttitar. 


(4  CaL.UDrep.  t) 

TAIXBT  LUMBER  CO.  T.  WOOD.  (No. 
18/166.) 

(8i«ranie  Gourfe  of  Oalifnnla.  June  8»  1898L) 
OooxTBRoitUif— SomoiBvoT  ov  Flia->Evi< 

DBKOB. 

1.  In  an  actien  fbr  goods  sold  and  defW- 
ered,  the  allegatioii  of  a  coanterclaim  of  $1,700 
for  171,000  bricks  sold  aod  delirered  by  defend- 
sot  to  pUintiff.  no  part  of  which  has  been  paid, 
•states  sufficient  facts  to  support  a  judgment 
A)C  defendant. 

2.  In  an  actioa  to  which  defeadaat  pleaded 
a  eounterelaim  for  brick  allied  to  have  been 
deUTercd  to  plaintiff  CMporatTon,  the  evidence 
was  nndiaputed  that  the  bricks  mentioned  in  the 
Answer  were  to  be  nsed  in  a  certain  building 
in  which  plaintiff  had  no  interest.  The  con- 
tractor for  the  erection  of  the  building  testi- 
fied that  he  ord^ed  the  bricks  from  defendaot, 
while  defendaot  testified  that  they  were  ordered 
by  a  member  of  an  agency  who  were  managing 
agents  for  ^plalntiflT  corporation,  but  there  was 
no  eridence  to  connect  plaintiff  with  this  trans- 
actioD  throagh  the  agency.  HM,  that  the  erl- 
dence  did  not  justify  a  rerdict  for  defendant 
on  the  connterclaim. 

Oommlsdoners'  decision.  Department  S. 
Appeal  from  superior  covr^  Fresno  ceunty; 
&f.  K.  Harris,  Judge. 

Action  by  the  Valley  Lumber  Gompany,  a 
corporation,  against  B.  G.  Wood.  Defendant 
had  judgment  on  a  counterclaim*  and  plali^ 
tin  appeals.  Kerersed. 


L.  L.  Oory*  for  appdlaal  BtnOs  &  Mmf* 
ftam  and  F.     Shortp  for  feipoodcnt 

VANCLIBP,  O.  Action  to  recover  $586.39 
for  goods  sold  and  delivered.  The  complaint 
is  in  two  counts.— the  first  for  $503.19  for 
goods  sold  and  delivered  by  plniDtift;  and 
the  second  for  fSSJiO  on  account  of  goods 
sold  and  d^vered  to  defendant  by  Prescott 
St  Pierce,  copartners,  asdgncd  to  plaintiff. 
The  defradant  made  no  denial  of  the  first 
count,  but  denied  that  he  was  Indebted  to 
Prescott  &  Pierce  In  any  sum  exceeding 
$81.20;  and.  further  denied  the  alleged  as- 
signment by  Prescott  &  Pierce  to  plaintiff. 
In  addition  to  these  denials,  the  defendant 
alleged.  In  substance,  the  following  afflrma* 
tive  matters:  (1)  A  counterclaim  of  $1,710 
to  the  first  count,  for  171,000  bricks  alleged 
to  have  been  sold  and  delivered  by  defend- 
ant to  the  plaintiff  In  May,  1889,  no  part  of 
which  has  been  paid.  (2)  A  counterclaim  to 
the  second  count  for  171,000  bricks,  of  the 
value  of  $1,710,  alleged  to  have  been  sold 
and  delivered  by  defendant  to  Prescott  At 
Pierce  In  May,  1889,  no  part  of  which  has 
been  paid.  "And  for  a  third  and  sepa- 
rate answer  and  defense  to  both  alleged 
causes  of  action,  and  by  way  of  counterclaim 
and  cross  aomplaint  defendant  alleged  that 
in  May,  1889.  be  sold  and  delivered  te  Free- 
eott  &  Pleroe  17L000  bricks,  of  the  Talne 
of  $1,710;  and  that  tat  mnMng  the  purchase 
ct  said  bricks  Prescott  ft  Pierce  were  acting 
as  agents  of  plalntiir,  and  made  the  purchase 
for  the  b«ieflt  of  ptaiDtiff,  as  defendant  has 
since  been  informed  and  bellevea,  though  he 
had  no  knowledge  of  such  agency  at  *ttie 
time  of  the  transaction.  He  Iher^re  Krem 
that  Prescott  ft  Pierce  are  necessaiy  parttei 
to  the  action,  and  prays  for  judgment  against 
the  plaintiff  for  $1,710  and  such  farther 
rdlef,  eto.  (4)  "Fer  a  further  and  separata 
answer  and  defense,  and  way  of  eounteiv 
claim  and  for  a  cross  complaint  herein,  de- 
fendant allures**  that  In  Hay.  1889,  he  sold, 
delivered,  and  fbmlshed  to  Prescott  ft  Ptove 
171.000  bricks,  of  the  value  of  $1,710.  mt 
thrir  Instance  and  request;  and  farther  avers 
that  he  Is  Informed  and  believes  the  plaintiff 
was  jointly  Interested  In  the  t  ran  faction  by 
which  said  bricks  were  sold  as  aforesaid, 
and  interested  in  tiie  profits  of  such  transac- 
tion, if  any  there  were;  but  at  the  time  of 
the  transaction  defendant  did  not  know  that 
plaintiff  was  interested  with  Prescott  ft 
Pierce  In  the  purchase;  "wherefore  defend- 
ant prays  that  said  Prescott  ft  Pierce  be 
made  parties  hereto,  and  be  duly  dted  to 
appear  and  to  answer'  the  cross  complaint 
herein;"  and  further  prays  for  a  joint  judg^ 
ment  against  Prescott  ft  Plenw  and  the 
plaintiff  for  the  sum  of  $1,710  and  costs, 
and  such  further  relief,  etc.  There  was  no 
demurrer  to  any  of  tliese  answers,  and  no 
motion  to  strike  out,  nor  to  require  d»- 
fendant  to  elect  npon  which  of  the  Inctn^ 
alstent  answers  he  would  rely  at  the  trial. 
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The  plaintiff  answered  the  ■o-csDed  "cross  i 
complaints"  by  denying  all  tlie  auctions 
thereof.  AH  the  pleadings  were  Terlfled. 
Hie  cause  was  tried  by  a  Jury,  whose 
Terdlct  was  In  faTor  of  the  defendant  for 
the  sum  of  (1,123.61,  upon  which  Judgment 
was  rendered  against  the  plalntMT.  The 
plaintiff  appeals  from  the  Judgment  and 
from  an  order  denying  Its  motion  for  a  new 
trial. 

1.  Appellant  contends  that  none  of  the 
afflrmadve  answers  of  the  defendant  states 
facts  BOfBclent  to  constitute  either  a  conntei^ 
claim  or  cross  complaint,  and  that  the  Judg- 
ment should  be  rerersed  for  this  reason. 
While  it  Is  clear  that  the  facts  stated  do 
not  constitute  a  cross  complaint,  I  think  the 
first  plea  states  the  substance  of  a  valid  ^ 
eounterdaim  to  the  first  count  of  the  com- 
plaint, which,  If  proved,  would  have  sap- 
ported  the  verdict,  rinee  It  exceeds  the 
amofint  of  both  counts  of  the  complaint  by 
91,123.91.  which  Is  Just  equal  to  the  verdict 
The  record  shows  no  ground  upon  which 
the  apparent  Inconsistencies  of  the  defenses 
can  be  eonridered  here.  Bnhne  t.  GorlMtt, 
43  Cal.  204:  Urldlas  v.  Morrell.  25  Cnl.  31. 

It  Is  further  contended  that  tbm  OTldene* 
do<«  not  Justify  the  verdict.  In  tiiat  It  does 
not  lend  to  prove  that  defendant  ever  sold 
or  delivered  any  bricks  to  the  plaintiff 
through  ttn  agency  of  Prescott  &  Pierce 
or  otherwise;  and  It  seema  dear  tiiat  this 
peint  should  be  sustained.  It  appears  with- 
out controversy  ttiat  an  the  bricks  mentioned 
In  the  answns  were  to  be  used  In  the  eree- 
tlon  of  a  bnllding  knovni  as  the  "Chamber  of 
Commerce  BnlMlng,**  owned  by  a  stock  com- 
pany, hi  whldi  the  plaintiff  was  not  Inter- 
ested; that  one  Joe  Smifli  was  the  eontractoc 
f6r  tiie  erection  of  the  balldtivr;  that  tbo 
Mdw  were  delivered  defoidant  at  the 
site  of  that  bolldliv,  and  were  used  by.  the 
contractor  In  the  erection  of  the  building; 
that  the  company  owning  the  building  (the 
Chamber  of  Commerce  Association)  failed 
befm  the  bnlldlng  was  completed,  having 
mortfimged  the  building  for  morp  thnn  Its 
value:  that  the  work  on  the  building  wns 
abnndoned  by  the  contrartor;  and  that  the 
buildlne  has  not  been  completed.  There  Is 
also  undisputed  testimony  that  the  filing  of 
Uens  by  the  contractor  and  material  men 
would  have  been  useless,  because  of  the 
prior  mortgage  for  more  than  the  value  of 
the  property.  It  appears  that  Prescott  St 
Pierce  were  copartners,  principally  engaged 
In  dealing  In  grain,  and  that  they  were  also 
managing  agente  for  the  plaintiff  corporation, 
which  had  furnished'  lumber  and  lime  used 
In  the  construction  of  the  building  of  the 
value  of  $1,500  to  $1,000,  for  which  it  had 
not  been  paid.  It  also  appears  that  the  171.- 
000  bricks  mentioned  In  the  different  answers 
were  the  same  that  were  used  In  the  Cham- 
ber of  Commerce  Building,  and  that  defend- 
ant delivered  no  other  bricks.  The  contract- 
or, Joe  Smith,  testified  that  be  ordered  the 


I  bricks  from  defendant;  bat  the  defendant 
flatly  contradicted  tliis.  and  testified  that 
Prescott  alone  ordered  the  bricl^s.  Prescott 
testified  positively  that  he  neither  Individu- 
ally nor  as  agent  for  the  plaintiff  ever  order- 
ed the  bricks,  or  promised  to  pay  for  them: 
and  there  Is  no  testimony  or  circnmstanci-' 
to  connect  the  plaintiff  with  the  transaction 
through  any  agency.  The  testimony  of  tb(< 
defendant  tended  to  prove  only  that  h«> 
sold  the  bricks  to  Prescott,  or  to  Prescott 
ft  Pierce.  I  think  the  order  and  Judgmen' 
should  be  reversed,  and  a  new  trial  granted. 

We  concur:  BELCHER,  C;  SBARLS.  C. 

PBR  CTRIAM.  For  the  reasons  given  In 
'  the  foregoing  opinion  the  Judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
sranted. 

(S  Colo.  A.  «7) 

OCSHMAN  et  sL  T.  HIGHLAND  DITCH 
CO. 

(Ooort  cK  Appeals  «t  OolorsdOL  May  S,  1898.) 
Appbal— CoKvucTiso  BviDixcs— Innmonoir. 
An  action,  by  the  appropriaton  of  the 
waters  of  a  creek,  to  restrain  a  ditch  oompany 
from  polluting  It  by  turning  a  large  qoaDtiiy 
of  alkali  water  Into  It  from  a  reservoir  con* 
stmcted  by  the  company,  was  brouitht  before 
any  inch  water  bad  ever  been  actually  tnroed 
Into  the  creek.  BM,  that  a  Jademeot  deny- 
ing the  inJuDCtion  on  the  ground  of  failure 
of  proof  as  to  permanent  injury  liable  to  result 
to  plaintiffs  from  the  threatened  action  of  the 
company  would  not  he  disturbed  on  appeal, 
where  the  evidence  Is  conflicting,  since  plain- 
tiffs may  bring  an  action  for  damages,  or  file 
another  bill  to  restrain  the  coatiuaation  of  the 
pollution,  on  proof  of  the  permanent  character 
of  the  injuries  from  the  actual  result  of  thm 
turning  of  the  alkali  water  into  the  creelE. 

Appeal  from  district  court,  Boulder  connty. 
Action  by  A.  W.  Cushman  and  others 
against  the  Highland  Ditch  Company  to  re- 
strain defendant  from  polluting  the  waters 
of  a  creek  of  which  plaintiffs  were  the  ap- 
propriators.  From  a  Judgment  denying  the 
inJimcUon,  plaintiffs  appeal.  Affirmed. 

Minor  &  Stockton  and  J.  H.  Randall,  for 
appellants.  B.  L.  Carr  and  F.  P.  Secor,  tta 
appellee. 

BISSELL,  P.  J.  The  parties  to  this  salt 

were,  on  cme  side,  the  owners  and  occupants 
of  lands  along  the  line  of  St  Vrain  creek, 
and,  on  the  other,  a  corporation  called  the 
Highland  Ditch  Company,  which  was  a  dis- 
tributor of  water  to  Its  stockholders.  The 
plaintiffs  and  appellants  were  old  settlers 
along  the  line  of  the  stream,  and  had  ver^ 
ancient  and  early  rights  to  the  water  which 
they  had  diverted  by  their  ditches,  and  ap- 
propriated by  application  to  their  landa  The 
ditch  company  seems  to  have  been  OTgan- 
ized  by  later  settlers,  further  down  the 
stream,  who  were  not  always  able,  with  due 
regard  to  the  early  approprlatora*  rights,  to 
obtain  what  was  necessary  for  the  Irrlgatioo 
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of  tbeir  lands.  To  remedy  this  difficulty. 
In  a  measure,  tlie  cor[>oratioii  constructed  a 
reservoir  at  a  point  above  where  the  plain- 
tUfs'  dltyihes  take  their  water  from  the 
stream,  and  in  a  natural  basin,  wljich  in  the 
early  times  was  called  the  "Mcintosh  Iiake." 
This  was  an  ancient  alough  known  to  the 
residents  of  that  section  in  the  very  early 
eO's  as  an  alkali  slough.  According  to  the 
description  given  of  it  by  the  witnesses,  in 
the  rainy  season  it  contained  considerable 
water,  but  towards  the  latter  part  of  the 
summer  It  was  nearly  dry.  and  its  surface 
became,  apparently,  one  wlilte  mass  of  allcali. 
In  the  execution  of  thdr  plans,  the  High- 
land Ditch  Company  built  a  dam  across  the 
lower  part  of  the  lake,  and  thereby  flooded 
two  or  three  bmidred  acres  of  land,  and 
were  able  to  put  into  the  lake  water  to  a 
depth  of  10  or  15  feet.  The  opportunity  to 
get  this  water  was  famished  by  a  contract 
which  they  had  with  another  ditch  company, 
and  was  apparently  exercised  at  that  season 
of  the  year  when  waters  were  high,  and  \m- 
used  by  other  appropriators.  After  the  dam 
was  built,  the  company  started  to  construct 
a  drain  ditch  from  the  reservoir  down  to  St 
Vraln  creek  for  the  purpose  of  drawing  off 
all  the  water  in  the  lake,  or  substantially  all 
of  it,  after  It  should  tiave  been  filled,  to 
flush  it.  and  purify  it  by  the  removal  of  the 
alkalies,  which  would  necessarily  be  ab- 
sorbed, and  held  In  soluUon,  by  the  body  of 
water  with  which  the  lake  was  filled.  The 
plaintiffs  filed  their  UU  on  the  theory  that 
the  turning  of  this  vast  body  of  alkali  water 
Into  the  St  Vraln  creek,  whlcli  was  the  de- 
clared purpose  of  the  ditch  company,  would 
80  pollute  the  waters  of  the  .St  Vraln  as 
to  render  them  nnflt  for  irrigation  or  domes- 
tic purposes.  It  will  be  observed  that  the 
water  had  never  been  turned  Into  the  creek, 
and  that  the  ditch  had  not  been  constructed 
at  the  time  the  bill  was  filed.  To  sustain 
their  action  the  plaintiffs  showed,  by  chem- 
ical and  professional  testimony,  as  well  as 
the  testimony  of  fanners,  that  the  wa- 
ters of  the  lake  were  Impure,  and  held  (ac- 
cording to  some  of  the  witnesses)  nearly  200 
grains  of  solid  alkaline  matter  to  the  gallon, 
when  35  Is  the  limit  coni^tent  with  safety. 
They  also  offered  proof  concerning  the  dig- 
ging of  the  ditch  throii|Si  the  lower  end  of 
the  slough,  and  the  consequent  appearance 
of  alkali  wherever  the  land  was  distiu-bed, 
and  considerable  proof  showing  that  the 
whole  coimtry  was  thoroughly  Impregnated 
with  these  foreign  and  deleterious  substances. 
On  the  other  hand,  there  was  evidence  which 
ttnded  to  show  that  the  flushing  of  the  lake 
would  purify  the  water,  and  do  no  perma- 
nent harm  to  other  appropriators,  and  that 
the  storage  would  be  a  very  great  benefit 
to  the  shareholders  of  the  ditch,  and  bring  a 
large  quantity  of  land  under  cultivation.  On 
the  hearing  the  interlocutory  Injunction 
which  had  been  gmnted  was  dissolved,  and 
a  decree  entered  dismissing  the  bill. 
Under  the  well-estaMIshed  rule  governing 


appellate  procedure,  the  Judgment  must  be 
affirmed.  There  is  no  question  that  riparian 
owners  and  these  prior  appropriators  of 
water  are  entitled  to  have  the  St  Vraln 
creek  flow  unimpaired  In  quantity  and  un- 
polluted la  any  permanent  and  unreasonable 
way.  The  law  which  entitles  parties  to  pre- 
serve the  purity  of  the  streams  whose  wa- 
ters are  theirs  by  purchase  or  by  appropri- 
ation Is  so  thoroughly  well  setUed  that  it 
can  only  be  assumed  the  court  found,  upon 
the  evidence,  there  was  no  proof  which 
would  establish  a  probable  permanent  Injury 
to  the  complainants.  It  is  quite  true  that 
the  record  furnishes  a  very  strong  ba^  for 
the  opinion  that  the  result  may  he  other- 
wise. If  the  present  Judgment  was  conclu- 
sive of  the  question,  and  resulted  to  the  per- 
manent settlement  of  It  against  the  rights 
of  the  complainants,  this  court  might  be  dis- 
posed to  review  the  case,  and  send  it  back 
for  another  hearing.  We  are  always  reluc- 
tant to  disturb  the  findings  of  a  lower  court 
as  to  questions  of  fact,  and  do  not  concede 
this  to  be  a  case  where  necessity  requires  a 
departure  from  the  ordinary  rule.  Before  this 
time  the  drain  ditch  has  been  constructed,  the 
reservoir  has  undoubtedly  been  flushed,  and 
It  is  a  matter  probably  susceptible  of  proof, 
to  the  satisfaction  of  a  Jury  and  of  the  court, 
as  to  what  the  actual  result  of  the  proceed- 
ing is.  The  parties  undoubtedly  hz^ve  the 
right  to  bring  what  was  former^  an  action 
on  the  case  to  recover  damages,  or  a  right 
to  file  a  bill,  and  restrain  the  company  from 
using  the  reservoir,  if  they  are  able  to  satisfy 
the  court  that  It  la  of  a  permanently  inju- 
rious and  wrongful  character.  Since  this  is 
true  the  Judgment  dismissing  the  bill  will 
be  aflSnned,  with  costs,  but  without  preju- 
dice to  the  right  of  appellanbi  to  bring  such 
action  at  law,  or  file  such  bill  In  equity,  as 
they  may  be  advised. 


'   (6  Wasb.  181) 

TOOTLE  et  al.  v.  FIRST  NAT.  BANK  OF 
PORT  ANGELES. 

(Supreme  Court  of  Washington.  April  7, 1893.) 

Baxks— Contra CT9  ky  Officeim  Ui.tha  7ires. 

Where  a  bank  receiyea  property  from  a 
debtor  worth  $7,000  to  pay  its  claim  of  ?2,000, 
under  an  agreement  by  its  officers  out  of  the 
surplus  to  pay  other  creditors  of  the  debtor,  it 
cannot  set  up  the  defense  of  ultra  vires  in  an 
action  by  a  creditor  to  recover  his  share  of  the 
surplus.  Uoyt,  J.,  dissenting,  on  the  ground 
that  there  was  no  evidence  of  such  contract 

Appeal  from  superior  court  Clallam  ootm- 
ty;  James  G.  McClinton,  Judge. 

Action  by  Kate  Tootle  and  oGiers,  part- 
ners imder  the  firm  name  of  Too^e,  Hosea 
&  Co.,  against  the  First  National  Bank  of 
Port  Angeles.  The  court  nonsuited  plaintiffs, 
and  they  appeal.  Reversed. 

T^ie  facts  are  as  follows:  The  B.  F, 
Schwartz  Company,  a  oorporotlon,  was  the 
propriety  of  a  mercantile  establlslunent  In 
the  <dty  of  Fort  Angelea,  Wash.,  separately 
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tbftiuiged  and  oondaoted  by  It  under  tiie 
name  and  style  of  the  Port  Angeles  Mer- 
cantile Company.  On  April  20,  18»1,  Bald 
meronntUe  oompany  was  indebted  In  a  sam 
Kcceeding  $7,000,  indnded  in  which  sum 
was  Its  Indebtedness  to  plalnUfb  amounting 
to  ¥759.38.  Its  stock  of  goods  and  oilier 
piopniy  was  worth  some  $8,000.  A  portion 
of  the  IndeMedneaa  had  bem  guarantied  by 
ibe  cashier  of  d^endant,  which  was  tiim, 
and  ts  now,  a  national  bank,  on  whltih  guar- 
anties the  bank  was  bting  Importuned.  The 
affairs  of  the  mercantile  ctnnpany  were  not 
prospering,  and  mon^  was  needed  to  pay 
its  moat  pres^ng  obllgattons  In  order  to  ex- 
tricate the  business,  and  pnt  It  bk  position 
to  pay  its  debts.  On  that  date  the  said 
Schwartz  Company  appUed  to  defendant 
for  a  loan  of  $2,500  for  Oiat  purpose.  Tbe 
defraidaat  loaned  the  /floney  to  the  Sohworts 
Company,  and  took  therefor  the  two  notes 
ot  one  B.  F.  S(d)wartz,  ttae  predd«it  (tf  the 
B.  F.  Sdhwartz  0(Mnpeny;  and  to  secure  said 
notes  said  company,  by  Its  pre^dent  and  one 
I.  Balhlnger,  as  its  Becretoiy.  conveyed  Itie 
property  of  said  mercantile  company,  by 
Mil  of  sale,  to  said  Sdiwartz,  and  aald 
SchwartsE,  as  a  part  of  the  same  transaction, 
conveyed  the  same,  by  Mil  of  sale,  to  de- 
fendant It  la  admitted  that  the  last  bill  of 
sale  was  given  to  secure  said  notes,  but 
plaintiffs  daim  tiiat  It  was  Intended  simply 
as  a  mortgage,  bridle  defendant  dalms  it 
was  Intended  as  a  conditional  sale,  to  be- 
come absolute,  practically,  at  Its  option. 
The  mcmey  loaned  was  l^t  with  tbe  bank, 
and  was  paid  out  by  It  to  certain  creditors 
of  the  mercantile  oompany,  under  Sctawartz's 
direction.  After  these  transfers  Schwartz 
remniued  In  possession  and  control  of  the 
property  until  about  June  9,  1891,  buying 
and  selling  goods,  and  applying  the  proceeds 
of  the  property  to  the  payment  of  expenses 
and  tor  goods,  and  disbursing  the  same  by 
the  chedt  of  the  mmiontUe  oompany,  "per 
Schwartz,"  as  before  tiie  salfc  About  that 
date,  and  befM'e  the  notes  matured,  the 
bank  notified  him  that  he  must  pay  the 
notes,  and  it  tiiereupon  applied  on  said  notes 
the  proceeds  of  the  sales  of  said  goods  not 
disbursed,  In  the  sum  of  about  $400.  Certain 
creditors  of  the  mercantile  company  thre*t- 
Goed  to  attach  the  proi>erty,  and  tbe  bank 
proposed  to  all  the  creditors  that  it  would 
take  the  property,  and  pay  50  cents  on  the 
dollar  of  all  the  claims  against  the  company. 
Schwartz  then  turned  over  to  the  bank  all 
of  said  property,  on  the  promise  of  the  bank, 
through  one  Gray,  its  president,  in  considera- 
tion therefor,  to  pay  and  settle  all  the  debts 
of  said  mercantile  company,  amountUig  to 
about  $7,000,  including  the  claim  of  appd- 
lants,  then  due,  of  which  claim  the  bank 
had  notice;  and  the  bank  fiirthCi.-  promised 
to  cancel  and  return  s.iid  notes  to  Schwartz, 
on  which  about  $2,000  was  still  to  become 
due.  The  property  so  turned  over  was 
worOi  about  $7,000  or  $7,000.  The  deAi'ud- 


ont  canceled  and  returned  said  notes,  and 
sold  said  property,  bat  did  not  pay  the  debts, 
and  now  denies  tftiat  it  ever  did  owe  the 
Schwartz  Oompany.  By  reastm  of  these 
acts  the  Schwartz  Oompany  was  rendered 
Insolvent  The  chUm  ot  plaintiffs  was  not 
pa4d,  and  on  September  2,  1891,  In  the  sa- 
p«ior  court  of  Clallam  county,  plaintlflb  re- 
covered judgment  against  the  Schwartc 
Ocmpany  for  tbe  sum  of  $759.38,  and  for 
costs  taxed  at  $28.95;  and  thereafter  they 
Issued  execution,  which,  being  unsatisfied, 
became  the  basis  of  proceedings  supple- 
mental under  the  Code,  In  behalf  of  plaintiffs 
and  agatost  d^endant  as  debtor  of  the 
Schwartz  C<Knpany,  which  resulted  in  Ibe 
oonrTs  directing  philntiffs  to  Sue  de£»idant 
to  recover  its  Indebtedness  to  the  Schwarts 
Oompany. 

Bnllinser  &  Ballluger,  fbr  appdlants. 

DUNBAft,  C  3.  We  think  there  can  be 
no  qnestloD  that  the  bill  of  sole  of  the  prop- 
erty of  the  mercantile  company  was  Intend- 
ed as  a  mortgage  to  secure  the  paymrat  ot 
the  notes.  This  is  apparnit,  both  from  the 
testimony  and  from  the  answer,  and  the 
only  serious  question  In  the  cose  to  consider 
is  whether  the  bank  is  bound  by  the  actl<m 
of  iu  officers  In  the  transaction  upon  which 
this  suit  Is  based.  This  fact  seems  certain 
from  the  testimony,  viz.  that  the  bank  has 
received  property  worth  about  $7,000,  when 
its  claim  was  only  $2,000.  It  ts  not  neces- 
sary to  decide  whether  or  not  the  contract 
was  ultra  vires,  for  it  was  not  immi»nl.  It 
was  fully  performed  by  the  other  party, 
and  the  bank  received  and  retained  the  ben- 
efits, and  in  such  a  cose  the  plea  of  ultra 
vires  is  unayaUIng.  2  Morse.  Banks,  (3d  Ed.) 
i  740.  "The  doctrine  of  ultra  vires  as  a  de- 
fense has  died  so  hard  that  it  Is  well  to  re- 
peat tho  propc^UoQ  which  seems  to  be  fully 
established  by  the  more  recent  decl^ons,— 
that  where  a  contract  has  In  good  faith 
boon  fully  performed,  either  by  the  corpora- 
tion or  the  other  party,  the  one  who  thus 
has  received  the  benefit  will  not  be  permitted 
to  resist  Its  enforcement  by  the  plea  of  mere 
want  of  power.  Time  and  again  corpora- 
tions have  been  hcl(l  estopped  to  plead  ultra 
vires  to  an  action  on  the  contract  performed 
by  the  other  parties,  where  the  corporation 
has  rocrivod  the  benefits,  although  clearly 
beyond  its  powers."  2  Beach,  Priv.  Corp.  { 
425.  To  the  same  effect  Is  2  Mor.  Priv.  Ck)rp. 
(2d  Ed.)  S  OSS,  and  Green's  Brice.  Ultra 
Vires,  p.  729,  note  a.  The  doctrine  of  ultra 
vires,  when  Invoked  for  or  against  a  corpora- 
tion, should  not  bo  allowed  to  prevail  where 
it  would  defeat  the  ends  of  justice  or  work 
a  legal  wrong.  B;iilroad  Co.  v.  McCarthy, 
1h;  U.  S.  258.  Thl3  rule  Is  so  well  estab- 
lished that  it  Is  the  worit  of  supererogation 
to  quote  authorities  to  sustain  it.  'WhUe  it 
is  not  iiliowu  that  the  contract  to  pay  this  In- 
d&bleduess  was  entered  Into  by  rc8olutl<»i  of 
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tiM  4niBteefl  at  ttie  tank.  It  does  plainly  Bjh 
pear  to  our  minds  from  the  teBttaxmr  that 
the  tmatees  were  in  oonsnltatlon  aboat  the 
matter,  and  that  tbe  buaineas  waa  done  In 
llie  tHuk  thnms^  Ita  puealdent  and  oasliler, 
tbe  men  who  praotically  do  the  business  ot 
lh»  bank;  and.  eren  If  It  did  not  anOioriae 
Hm  tranaat^lon.  tt  boa  Indoned  it  by  EeoelT> 
log  and  approprlathiK  Hie  benefits  flowing 
trom  tba  transaotlon,  and  it  woold  be 
against  oonscdeooe  and  right  to  ttDow  It  to 
repodiaite  the  oontraot,  and  still  retain  the 
benefits.  We  tiilnk  the  ^aintifla  made  oat 
a  prima  fade  case,  find  were  raUtied  to  a 
jndgmeart  thereon,  and  that  die  court  erred 
In  sostainlng  defraidan^a  motion  for  Judg- 
ment. Tite  Jndjcment  will  therefore  be  re- 
Tfflsed,  and  the  cause  remanded  for  a  new 
trial  ta  ftooordance  wlttL  Hils  (^rinlon,  with 
ooBti  to  app^lanta.  . 

8TILE8.  and  SOOTT,  JJ.,  con- 

-onr, 

HOTT,  J.,  (dissenting.)  I  am  nnable  to  find 
from  the  record  that  the  respondent  has  re- 
ceived and  retained  the  goods,  or  that  it  re- 
ceived an;  goods  la  eondderatlon  of  its  al- 
leged promise  to  pay  the  debts  of  the  corpo- 
ration or  ttartnersblp.  I  am  therefore  com- 
piled to  dlssmt  I  tiilnk  that  the  Jndgmrakt 
iftioiild  be  affirmed. 


(I  Wuh.  iH) 

LAWSON  T.  CITY  OF  SEATTLE. 
<Si«reme  Court  of  Wadiington.  April  7, 1893.) 

ICmiCIPAI.  COHFOBATION'S— NbOLISINCB  OF  FlKS> 

MAX  —  Devbctivc  Appaxatus  —  LiABiLriT  roa 

1.  A  dtT*  Is  not  liable  for  the  ne^igence  of 
a  fireman  engaged  in  the  line  of  duty. 

2.  Since  the  apparatus  naed  by  a  fire  com- 
pany la  not  ander  the  control  of  a  city,  the 
latter  is  not  liable  for  its  defective  condition. 

Appeal  from  superior  court,  Kln^  coimty; 
R.  Osborn,  Judge. 

Action  Mary  Lawson  against  the  dty  of 
Seattle  for  the  death  of  her  hmband,  Her- 
man Lawson,  who  was  employed  by  tbe  clt7 
aa  a  fireman.  A  demurrer  to  tbe  complaint 
was  sustained,  and  plaintlfC  appeals.  Af- 
firmed. 

Tnstln,  Gearin  &  Crews,  fbr  appellant 
George  Donwortb  and  James  B.  ^we,  for 
req^ondent 

DUNBAR,  O.  J.  We  believe  there  are  no 
authorities  which  support  appellant's  conten- 
tion that  a  municipal  corporation  la  liable 
for  tbe  negligence  of  firemen  engaged  in  the 
line  of  their  dnty.  The  authorities  cited  by 
appellant  certainly  do  not  miiintaln  this 
propositlaa,  but  on  the  contrary  most  of 
them  assert  exactly  the  opposite  propofdtlon, 
via.  the  nde  that  a  municipal  corporation  Is 
not  IlaMe  for  the  negligence  of  firemen  en- 
gaged In  the  lise  of  their  duty.  This  Is  so 
^ainly  tbe  well-established  rule  that  It  is 


■carcdy  necessary  to  dlscuaa  tt.  See  DHL 

Mnn.  Corp.  (4th  Bd.)  |  976,  and  cases  dted. 
This  la  all  ^e  proposition  that  Is  dlscnssed 
by  the  apxMdlant,  and  la  prolAldy  all  tbe 
point  that  could  be  raised  under  the  plead- 
ings, for  while  the  complaint  alleges  that 
the  dty  famished  an  unsuitable  and  defect- 
ive frame  or  brace,  known  aa  a  "dead  man," 
for  use  in  the  work  In  wUdi  Lawson  was 
engaged,  yet  It  does  not  appear  very  dearly, 
If  at  all,  that  the  defectlTe  dead  man  was 
the  cause  of  the  accident  But,  conceding 
that  It  was  80  stated  In  the  complaint  It  is 
a  well-known  fact  that  the  apparatus  used 
by  a  fire  company  is  not  under  tiie  control  of 
the  dty,  and  such  dty  can  ther^ore  no 
more  be  held  for  the  defective  condition  of 
the  apparatus  than  it  can  for  Its  negligent 
operation  by  the  company.  We  think  the 
demurrer  to  the  complaint  was  properly  bub- 
talned,  and  the  judgment  is  therefore  af- 
firmed. 

STILES,  HOTT,  and  ANDERS,  JJ.,  con- 
cur. SCOTT,  J.,  concurs  in  the  result 


(6  Wub.  2B8) 
THOMPSON  V.  McDONAIJ). 
(Supreme  Court  of  Washington.  April  7, 1893.) 
DiSHisBAi.  or  APFSAi.— Faill-bb  to  Filb  Tbazt- 

BOUIPT. 

An  a|>peal  will  be  dismlsBed  on  short 
record,  and  judgment  affirmed,  where  the  tran- 
script is  not  filed  within  the  time  required  by 
law,  and  no  saffident  excuse  for  the  failure  so 
to  do  is  shown. 

Appeal  from  superior  courts  King  county; 
B.  Osborn,  Judg& 

Action  by  Louise  Thompson  against  J.  R. 
McDonald.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Dismissed. 

White  &  Munday,  for  appellant  Wlnsor, 
Farwell  &  ffimon,  for  re8p<mdent 

DUNBAR,  0.  J.  Respondent  brings  here  a 
short  record,  and  moves  the  court  to  iIIhttiIitii 
the  ap[>^,  and  affirm  the  Judgment  for  the 
reason  that  the  transcript  has  not  been  filed 
within  the  time  required  by  law.  The  affida- 
vit of  the  appellant  utterly  falls  to  show  a 
sufficient  reason  for  not  complying  with  the 
provisions  of  law,  and  the  motion  will  be 
granted  to  tbe  ertoat  of  dlamlsBlng  the  ap> 
peaL  * 

STILES,  HOYT,  ANDERS,  and  SCOTT, 
JJ.,  ooncor. 

(6  Wash.  i»>. 

STATE  V.  BILES. 
(Supreme  Court  frf  WashSngttm.  April  7, 188&) 
Challkhqb  to  Jubob— BrBoiriOATioN  or  Obodkd 

— AkSO!!— PlEASI  !tG  AND  PBOOT — VaBIANCB. 

1.  In  order  to  make  a  refusal  to  sustain  a 
challenge  to  a  juror  for  cause  available  for  the 
reversal  of  the  judgment,  the  ground  of  the 
challenge  must  be  specified  at  the  time,  and  it 
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Is  not  miffideiit  to  declare  gmerallr  that  a 
party  objects  to  a  jaror  "for  caose." 

2.  A.O  information  for  arson,  which  de- 
Hcribee  the  property  burned  as  '*a  two-story 
wooden  storehouse  bailding,"  is  snstnined  by 
proof  that  the  building  had  two  stories  with 
no  communication  between  them,  and  that  the 
lower  one,  which  was  set  on  tire,  was  used  as 
a  storehouset  while  the  upper  was  used  as  a 
lodging  hoase^ 

Appeal  from  Buperior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Frank  E.  BUes  appeals  from  a  Gonvlction 
of  arson.  Affirmed. 

J.  O.  McFadden  and  FairchUd  &  Rawson, 
for  appelant  Thos.  G.  Newman,  Pros. 
Atty..  and  W.  G.  Jones.  Atty.  Q&l,  for  the 
State. 

DtTNBAR.  0.  X  This  proceeding  was  up- 
on an  information  filed  by  the  prosecuting 
attorney,  charging  appellant  with  the  crime 
of  arson.  The  Jnry  found  the  defendant 
guilty  as  charged.  Motion  for  new  trial  was 
denied,  judgment  was  entered,  and  the  case 
appealed.  The  appellant  alleges  as  error— 
E^rst.  error  of  the  court  in  allowii^  evidence 
to  be  introduced  upon  the  indictment  amend- 
ed, and  not  having  been  resworn  to  after 
such  amendment;  second,  error  of  the  court 
in  the  Impaneling  of  the  jury,  duly  excepted 
to;  third,  error  of  the  court  during  the  trial 
concerning  the  Introduction  of  evidence; 
fourth,  error  of  the  court  In  refusing  to  In- 
struct the  jury  to  find  a  Terdlct  for  the  de- 
fendant. 

As  to  the  first  proposition,  It  Is  not  neces- 
sary to  discuss  It,  as  the  record  does  not 
show  that  any  amendment  was  made.  At 
the  commencement  of  the  trial  the  counsel 
for  appellant  objected  to  the  introduction  of 
testimony  on  the  ground  that  an  amendment 
bad  been  made  to  the  information.  What 
the  alleged  amendment  was  does  not  appear. 
The  court  overruled  the  objection,  and  the 
case  proceeded.  Whether  It  was  overruled 
because  the  amendment  was  permitted  by 
the  law,  or  because  It  was  Immaterial,  or  be- 
cause there  was  no  amendment,  does  not  ap- 
pear, and  this  court  Is  therefore  unable  to 
determine  from  the  recqrd  whether  or  not 
any  error  was  committed. 

So  far  as  the  second  alleged  error  la  con- 
cerned, we  thinli.  In  consideration  of  the 
plain  language  used  by  the  legislature  in 
section  339?  2  Hill's  Code,  viz.:  "If  the  bal- 
lots become  exhausted  before  the  Jury  is 
complete,  or  If,  from  any  cause,  a  Juror  or 
Jurors  be  excused  before  the  Jury  is  com- 
plete, or  If,  from  any  cause,  a  Juror  or  Jurors 
be  excused  or  discharged,  the  sheriff,  under 
the  direction  of  the  court,  shall  summon 
from  the  bystanders,  citizens  of  the  coimty, 
as  many  qualified  persons  as  may  be  neces- 
sary to  complete  the  jury,"— that  the  action 
of  the  court  In  this  case  was  in  strict  com- 
pliance with  the  law,  so  for  as  the  manner 
of  selecting  the  jury  was  concerned.  In  re- 
gard to  the  Ineligibility  of  the  Jnror  Daniels, 


the  challenge  was  the  general  challenge  for 
cause,  without  specifying  the  cause;  and,  if 
it  be  conceded  that  the  Juror  was  Ineligible, 
the 'grounds  of  Ineligibility  were  not  called 
to  the  attention  of  the  court,  and  a  defend- 
ant  cannot  keep  concealed  from  the  court 
the  ground  of  objection  on  which  he  relies, 
and  sprii^  it  here  for  the  first  time.  Al- 
though an  examination  was  made  of  the  jn- 
ror In  regard  to  his  residence,  the  burden  of 
appellant's  objection  had  been  to  the  man- 
ner of  the  selection,  and  whan  the  appel- 
lant said,  "We  now  challenge  the  juror  for 
cause,"  the  court  answered,  "If  for  the  rea- 
son that  Mr.  Daniels  was  subpoenaed  and 
summoned  on  a  special  venire  to  fill  oiit  the 
regular  panel,  I  will  deny  the  challenge,  and 
allow  you  an  exception."  No  reply  was 
made  by  the  appellant,  and  the  jury  was 
sworn  in.  It  is  very  evident  from  the  rec- 
ord that  this  Is  the  only  ground  of  challenge 
that  was  brought  to  the  attention  of  the 
court,  and  appellant,  not  having  objected  on 
any  other  grounds,  must  be'  presumed  to 
have  waived  any  other  objection.  The  ground 
of  all  challenges  must  be  specifically  stated. 
Thomp.  Trials,  §  98,  and  cases  cited.  The 
better  rule,  and  that  sustained  by  the  weight 
of  authority.  Is  that.  In  order  to  ipalie  a  re- 
fusal to  allow  a  challenge  for  cause  avail- 
able for  the  reversal  of  the  judgment,  there 
must  be  a  specification  of  the  ground  of  the 
challenge.  It  is  not  sufficient  to  declare  in 
general  terms  that  the  party  objects  to  the 
juror,  or  that  he  challenges  the  Juror.  The 
cases  upon  this  question  are  In  conflict,  but 
the  rule  we  have  stated  is  the  only  one  that 
is  sustained  by  principle,  and  Is  the  only  on© 
that  la  suntained  by  decisions  In  analogous 
cases.  Elliott,  App.  Proc.  §  778.  The  adop- 
tion of  the  other  rule  would.  In  our  opinion, 
encourage  sharp  practice,  and  tend  to  defeat 
the  ends  of  justice,  and  we  therefore  adopt 
the  rule  announced  above.  Without  further 
particularizing,  we  are  convinced  that  no  er^ 
ror  was  committed  1^  the  court  In  the  seleo^^ 
(ion  of  the  Jury. 

Nether  do  we  think  tiiat  app^ant's  c<m* 
tentlon  can  be  sustained  that  the  building 
burned  was  not  such  a  one  as  was  described 
In  the  Information.  The  descripticm  was  "a 
two-story  wooden  storehouse  building,"  and 
the  proof  shows  that  Oiat  was  substantially 
what  It  was,  notwlflistandlng  the  upper 
story  had  been  used  as  a  lodging  house.  1% 
was  a  two-story  building.  The  lower  story, 
which  was  set  on  fire,  was  used  tor  a  store- 
house. There  was  no  communication  be- 
tween the  two  stories,  but  they  were  botb 
under  one  roof,  and  as  under  the  Penal  Code 
a  separate  apartment  may  be  a  dwelling 
house,  although  the  root  caverbig  It  also  cov- 
ers a  storehouse,  so  Qie  building  In  this  In* 
stance  Is  none  the  less  a  storehouse  because 
the  same  roof  protects  a  lodging  house. 
Blsh.  St  Crimes,  H  277-279.  This  building 
was  sufficiently  described  to  noti^  the  de- 
fendant what  building  It  was  bp  was  charged 
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with  burning,  and,  when  that  leqnlzem^  1b 
met,  the  reqalrementa  <tf  the  law  are  met 
fDie  contention  that  this  bnllfflng  was  not 
subject  to  arson  because  It  bad  prerlonsly 
been  Injured  by  fire  Is  not  In  oar  oplDltm 
worthy  of  serious  consideration. 

So  far  as  the  question  of  ownership  Is  con- 
omied,  at  the  common  law,  arson  being  an 
offense  against  the  habitation.  It  necMsarily 
followed  that  the  building  burned  most  be 
deemed  the  building  of  the  person  In  pcrases- 
slon;  and  notwithstanding  the  fact  that  our 
atetute,  as  stated  In  McClalne  t.  Territory, 

1  Wash.  St  345,  25  Pac.  Rep.  463,  has  also 
incorporated  In  the  statutes  the  Idea  of  pro- 
tection to  property,  yet  the  statutes  provide 
In  spedal  terms  that  In  the  prosecution  of 
cases  solely  affecting  proi>erty,  if  It  be 
proved  on  tbe  trial  that  at  the  time  when 
the  offense  was  committed,  either  the  actual 
or  constructlTe  possession  was  in  the  persop 
alleged  to  be  the  owner,  it  shall  be  snffldent, 
and  shall  not  be  deemed  a  variance.  See 

2  Hill's  Ck)de,  I  1377.  A  thorough  examina- 
tion of  the  record  falls,  in  our  opinion,  to 
discover  any  error.  The  judgment  will  there- 
fore be  affirmed. 

SOOTT.  STILES,  HOTT,  and  ANDERS, 
I3.t  concur. 

(8  Wa«h.  222} 

RODERICK  et  al.  v.  SW ANSON. 
(Snpreme  Court  of  Wasbington.    April  16, 
1893.) 

ACT10.V  FOR  FOKdBLB  DbTAINBR— WhBK  MAIN- 
TAIN A.ULB, 

Where  the  parchaaers  of  land  boy  with 
knowledge  that  a  tenant  is  In  possessioii,  and 
has  a  written  contract  with  the  vendor  for  a 
lease,  they  cannot  offer  to  execute  a  lease  con- 
taining terms  not  menttooed  In  the  contract 
but  which,  they  contend,  were  a  part  of  the 
agreement,  and,  on  the  tenant's  refusal  to  ac- 
cept sQch  lease,  malotinn  an  action  for  forcible 
detainer,  but  th^  remedy  is  to  have  the  con- 
tract reformed. 

Appeal  from  superior  court.  Mason  county; 
Uason  Irwin,  Judge. 

Ejectment  by  B.  F.  Roderick  and  Ellen  W. 
Roderick  against  A  Swanson.  Plaintiffs 
amended  their  complnlnt  and  turned  tbe  ac- 
tion Into  one  for  fordble  detainer.  From  the 
Judgment  plaintiffs  appeal.  Affirmed. 

J.  E.  Sligh,  for  appellattta.  Hartman  & 
Tremper,  for  respondent 

STILES,  J.  This  case  represents  one  stage 
of  a  remarkable  Utlgntlon.  On  the  5th  of 
Novemlwr,  1890,  appellants  bought  a  certain 
farm  In  Mason  county  of  one  Walter.  Be- 
fore the  conv^ance  was  made,  they  were 
fully  acquainted  by  Walter  with  the  fact  that 
the  premises  were  then  in  tbe  possession  of 
tbe  respondent  under  an  agreement  made 
December  18,  1889,  as  follows:  "WllUam 
Walter  agrees  to  rent  bis  place  to  A.  Swan- 
son  fbr  three  years,  and  A  Swanson  agrees 
to  pay»  as  rent,  at  tbe  end  of  the  first  year, 


or  before,  one  hundred  d<dlan,  and  at  the 
end  ot  the  second  year,  or  before,  two  hun- 
dred dollars,  and  at  the  end  of  the  third  year, 
or  b^ore,  three  hundred  dcdlars.  Possession 
will  be  i^ven  om  or  before  February,  1880." 
(Signed,  etc.)  Appellants  contend  that  both 
Swanson  and  Walter  gave  them  to  under- 
stand that  only  a  portion  of  the  foregoing 
agreement  had  been  reduced  to  writing,  but 
what  the  unwritten  portion  consisted  of,  or 
what  terms  were  to  be  imposed  upon  either 
party,  appellants  are  unable  to  show  by  any 
wltnon,  although  they  ai^e  with  force  and 
great  length  as  to  what  it  must  have  been. 
After  th^  purchase  of  the  premises,  and 
before  the  brst  year  of  respondent's  tenancy 
had  expired,  appellants  endeavored  to  ob- 
tain from  respondent  some  certain  or  writ- 
ten declaration  or  agreement  to  the  effect 
that  In  addition  to  money  rent  he  would 
make  certain-  spedflc  improvements  upon  the 
land.  In  the  way  of  clearings,  building  fences, 
etc.  In  this  they  were  imsucceesful,  and  the 
first  year  of  the  respondent's  tenancy  having 
ended  February  1,  1891,  they  went  to  re- 
spondent, upon  the  premises,  on  the  9tb  day 
of  that  month,  and  offered  to  execute  a  lease 
to  him  of  the  unexpired  two  years,  in  ac- 
cordance with  their  understanding  of  the 
agreement  between  Walter  and  him,  which 
included  the  making  of  a  certain  nmoimt  of 
improvements  each  year  in  addition  to  the 
money  rent  Respondent  refused  this  offer, 
and,  a  few  days  later,  appellants  commenced 
an  action  to  obtain  the  possession  of  the 
premises.  This  action,  and  two  others  of  a 
like  character,  which  were  brought  in  April 
and  June  of  tbe  same  year,  were  unsuccess- 
ful, each  of  them  being  terminated  by  the 
court  sustaining  a  demurrer  to  the  com- 
plaint September  2,  1891,  this  action  was 
brought,  in  the  form  of  an  ordinary  action 
of  ejectment,  alleging  tbe  ownership  of  the 
property  In  the  plaintiffs,  and  the  wrongful 
detention  of  the  same  from  their  possession 
by  the  defendant  A  trial  by  Jtuy  was  had. 
and  a  verdict  rendered  for  the  defendant 
The  court  granted  a  new  trial,  and  gave 
plaintiffs  leave  to  amend  their  complaint 
This  ammded  complaint  probably  for  the 
first  time  in  the  history  of  the  caaes,  stated 
tbe  facts,  not  with  the  view,  however,  to 
farther  litigation  In  an  action  of  ejectment 
but  to  a  proceeding  under  Ihe  statute  for 
unlawful  detainer.  This  amoided  complaint 
with  a  supplement  thereto  coverii^  rent  for 
the  second  year,  and  tiie  amoaded  prayer, 
which  desired  to  take  advantage  of  the  act 
of  the  legislature  ctmc^dng  unlawful  de* 
talnera,  passed  In  1881.  were  strenuously  ob- 
jected to  by  respondent,  who,  1^  his  mottoa 
to  strike,  endeavored  to  remove  them  from 
the  record.  The  court  however,  reqidred 
him  to  go  to  trial  upon  bis  answer  BnbB»> 
quently  filed,  aftw  denyli^  tbe  motion  to 
strike.  The  result  of  this  trial  was  a  nonsuit 
entered  the  court  but  subsequently  the 
court  on  moti<m  of  the  reqKmdent  himself, 
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entered  Jadgment  tor  appellants,  and  against 
respondent,  for  the  amount  of  the  second 
'gear's  rent,  which  was  post  dne  at  the  time 
of  the  trial. 

It  is  not  for  OS,  upon  a  judgment  consented 
to  by  the  re^ondent,  to  set  aside  the  court's 
action  in  rendering  judgment  against  him  for 
the  rent,  though  it  is  difficult  to  see  how  he 
could  conslstentir  more  for  mich  a  judgment 
against  himself  In  an  action  which  had  been 
so  unwarrantably  changed  In  its  character, 
from  one  of  ejectment  to  one  of  unlawful 
detainer.  But  there  Is  no  ground  whatever 
for  reversing  the  Judgment  In  favor  of  the 
appellants.  Thdr  only  contentions  are  (1) 
that,  admitting  the  agreement  between  Wal- 
ter and  Swanson  to  liave  been  a  contract  for 
a  lease,  they  fully  complied  with  all  that 
the  law  required  of  them.  In  1891,  when  they 
offered  to  execute  a  lease  for  the  unexpired 
term  of  two  years,  which  was  refused  by 
respondent;  (2)  that  there  was  evidence,  that 
oijgbt  to  have  gone-  to  the  jury,  that  under 
the  contract,  as  made  by  Walter  and  Swan- 
son,  there  were  unwritten  terms,  which  they 
were  justified  In  Including  in  their  proposed 
lease,  and,  upon  the  refusal  of  which  by 
Swanson,  they  were  justified  In  declaring 
the  whole  contract  at  an  end,  and  all  right 
to  a  lease  forfeited.  This  was  a  good  con- 
tract for  a  lease,  to  charge  tiie  purdiaser. 
Swanson  being  in  poflsesslon  at  the  time  of 
the  sale  Walter,  and  the  parehasras  hav- 
ing full  knowledge  ot  the  exlstmce  of  hla 
oontract,  and  of  bis  possession.  The  offer 
to  execute  a  lease,  made  in  1891,  was  not 
mffldent,  because  coupled  with  a.  propoei- 
tl<m  to  indnde  tiier^  terms  which  were 
not  expressed  In  the  ocmtract,  those  terms  tn- 
T<dvlng  the  payment  of  a  larger  rent  than 
was  q>edfled  by  the  written  agreement  To 
KvciA  this  proposition  the  appeHants  exhaust 
the  limits  of  argument  In  a  lengthy  brltf 
baaed  solely  n^n  tiieory  and  snppo^tion. 
They  say  they  were  told  Walter  and 
Swansffli  that  the  wrlttoi  agreemoit  did  not 
cmtaln  the  entire  contract,  bnt  Hiey  are 
totally  unable  to  say  what  the  unwritten 
porU<ms  consisted  of.  They  do  not  call  Wal- 
tw,  and  Swamson  denies  that  anything  was 
unwritten,  except  the  acknowledgment 
They  argue,  howerer,  that  because  it  appears 
to  be  the  fact  that  Swanson,  during  the  first 
year  of  his  tenancy,  made  various  Improve- 
ments upon  the  land,  which  he  claims  to 
have  been  worth  $500  and  upwards,  and  be- 
cause witnesses  are  produced  who  testified 
that  the  fair  rental  value  of  the  land  was 
1500  a  year,  Iherrfore  the  Improvements 
made  by  Swanson  must  have  been  intended 
as  an  additional  rental,  and,  being  so  In- 
tended, they  must  have  been  contracted  for, 
and,  having  been  contracted  for  for  the  first 
year.  It  must  have  been  intended  to  contract 
for  Bubstanthtlly  the  same  rental  each  year, 
and  therefore  this  was  an  unwritten  part  of 
tiie  contract  betwe«i  the  orlgbial  landlord 
and  tenant  and  they  were-  entitled  to  have 


it  expressed  In  the  lease  which  they  offered 
to  make.  A  train  of  reasoning  such  as  this 
ia  hard  to  attack,  or  even  touch.  The  trouble 
with  it  Is,  It  has  no  foundation.  Admitting 
that  the  clearing  proposition  was  something 
that  had  beon  agreed  upon  between  the  par- 
ties before  their  agreement  was  written  out 
It  may  just  as  well  have  been  that  the  m- 
tlre  contract  was  to  be  satisfied  by  improve- 
ments to  the  amount  of  five  or  six  hundred 
dollars  to  be  made  during  the  term  of  three 
years,  the  time  when  It  was  to  be  made  being 
entirely  optional  with  the  tenant  If  he 
chose  to  make  It  all  the  first  year,  and  have 
the  advantage  of  It  in  the  additional  land 
which  be  could  cidtlvate  during  the  other 
years,  he  was  entirely  at  liberty  to  do  so. 
But  neither  Walter  nor  Swanson  had  a  ri^t 
to  change  the  contract*they  made,  the  terms 
of  which,  when  reduced  to  writing,  were  con- 
clusive upon  both,  unless  proper  equitable 
proceedings  were  taken  by  one  or  the  other 
to  correct  it  If  the  appellantr  considered 
that  good  grounds  existed  why  their  pro- 
posed lease  should  contain  some  additional 
terms,  in  accordance  with  the  actual  agree- 
ment made  between  Walter  and  Swanson. 
which  were  omitted  by  mistake,  instead  of 
bringing  suit  after  suit  to  eject  him,  they 
should  have  commenced  an  action  against 
him  to  reform  the  contract,  and,  in  accord- 
anoe  with  that,  hare  tendwed  sncb  a  lease 
as  would  satlsQr  ttiat  contract  when  re- 
formed. As  it  Is,  they  have.  In  titie  judgment 
for  the  second  year's  reat,  mOte  than  tiiey 
were  entitled  to  under  the  form  ot  pro- 
ceeding which  they  adopted  In  this  case. 
Jifdgment  Is  afflnned,  with  costs. 

HOTT,  ANDERS,  and  SCOTT,  JJ.,  ooncnr. 


(6  Wuh.  US) 
DWTBR  T.'RABORN. 
(Sapreme  Court  of  Washington.    Ainil  14, 

isoa) 

Real- Estate  AoeNT—CitMinBSiONB— Options. 
An  agreement  between  the  owner  of 
land,  and  another  person,  whereby,  in  consld- 
eratiOD  of  a  sum  paid  to  the  owner,  he  gives 
such  person  the  option  of  purcbaBin^  the  land 
at  a  stated  price,  wittiin  a  certain  time,  is  not 
such  a  sale  of  the  land  as  will  entitle  a  real- 
estate  broker  employed  to  sell  the  land,  and 
wlio  introduced  such  person  to  the  owner,  to 
his  commissions. 

Appeal  from  suitorior  coiu*t,  Snohomish 
county;  Jolm  C.  Douney,  Judge. 

Action  by  Edward  J.  Dwyer  against  Hen- 
ry Raborn  to  reco%er  commissions  on  sale 
of  land.  Judgment  was  rendered  for  pl^- 
tlff,  and  d^mdant  appeals.  ItevCTSed. 

Bell  ft  Austin,  fear  appellant  Prater  ft 
Coleman  and  Hawks  ft  HeOB^f'tor  re- 

HOTT,  J.  This  action  was  broufl^t  to  re- 
cover compensatton  alleged  to  be  dne  un- 
der a  special  ccmtract  between  the  plaintiff 
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and  die  defoidant,  bjr  wbich  It  wu  agreed 
tbat  If  ttie  plaintiff  would  negofOatB  a  sale 
tor  tile  d^endant  of  certain  lands,  upon 
ttfma  then   agreed   npon,  the  defendant 
would  pay  hlrn  for  hia  serrlces  la  m  doing 
the  aom  <rf  $500.    The  question  presented 
to  the  Jnry  was  as  tn  whether  or  not  there 
bad  been  a  substantial  compliance  with  the 
terms  of  the  agreement  upon  the  part  of 
the  plaintiff.  Much  of  the  discussion  In  this 
court  has  been  upon  the  question  as  to  the 
UabIIlt7  of  an  owner  of  property  to  a  real- 
estate  agent  who  has  bad  the  proper^  for 
sale  upon  certain  express  terms,  and,  In 
his  attempt  to  make  a  sale  thereof  In  ac- 
cordance with  soch  terms,  has  brought  the 
owner  and  certain  persons  together,  and 
the  owner  has  mad-^  a  sale  to  mdi  persons 
upon  terms  somewhat  different  from  those 
upon  which  the  agent  had  had  It  for  sale; 
But,  In  Tlew  of  the  proofs  shown  by  the  rec- 
ord, such  questltm  is  not  In  this  case.  There 
was  no  proof  that  a  sale  bad  been  consum- 
mated. The  plaintjtf  Introduced  In  eTld«ice 
two  certain  Instruments  In  writing,  and, 
aside  from  what  la  shown  by  them,  there 
was  absolutely  no  proof  that  the  pwsons 
Introduced  by  the  plaintiff  ever  bought,  or 
were  ready  and  willing  to  buy,  the  lands, 
npw  the  terms  npon  which  they  were  gir- 
en  to  plaintiff  to  sell,  or  upon  any  terms 
whaterer.    The  learned  judge  of  12ie  court 
below  construed  the  contract  entered  Into 
on  the  12tb  day  of  May  as  a  binding  con- 
tract for  the  sale  of  the  property,  and  In- 
structed the  jury  to  that  effect,  and  If  the  In- 
struction based  upon  such  contract  was  cor^ 
rect  there  could  probably  be  little  fault 
found  with  his  other  tnstruotlona.  The  the- 
ory npon  which  he  allowed  the  case  to  go 
to  the  jnry  was  founded  upon  sucb  con- 
BtmcdoB  of  said  contract,  and  all  otiier 
questions  were  largely  Incidental  to  that 
principal  one.    We  have  carefully  exam- 
ined said  contract,  and  are  unable  to  oon- 
atroe  it  as  did  Uie  court  below.    In  our 
opinion  It  simply  gave,  to  thixie  proposing 
to  pnrcbaae,  an  opUcn  upon  the  lands,  for 
tlw  period  ct  60  dajs,  for  the  sum  of  $500, 
and  that  they  were  In  no  manner  bound 
by  said  oontxuct  to  take  the  land  at  the 
prioe  agreed  npon,  or  at  any  other  price. 
Hie  only  UablUty  which  they  Incurred,  un- 
der tbe  toma  ot  the  contract,  was  the  for- 
feltora  of  aald  9000.  It  foUowa  tbat  the 
making  of  said  contract  between  the  de- 
fendant and  the  persons  introduced  by  the 
plaintiff  In  no  maner  effected  a  sale  ot  the 
land.    What  has  been  said  as  to  this  con- 
tract la  equally  tme  as  to  the  otiier.  one  of* 
fered  In  evidence,  and,  as  we  have  already 
seen  ttiat  there  was  no  other  evidence  in 
the  case  tending  to  show  such  a  perform- 
ance of  13ie  conditions  of  the  contract  on 
ttie  part  ot  tbe  plaintiff  aa  w<nild  entitle 
him  to  his  compensation,  there  was  nothing 
aptm  whldi  the  case  should  have  be«9Di  sub- 
mftt»d  .to  the  Jnigr.   If  the  court  had  been 


asked  to  instnict  the  jmy  to  reCnni  a  Ter- 
diet  for  the  defendant.  It  wookl  bare  beok 
error  to  hare  refused  such  InatmcUoD.  But 
as  no  soch  request  was  made  we  cannot 
now  finally  dispose  of  the  case,  and  can 
only  reverse  the  judgmoit,  and  remand  tba 
canae  for  a  new  trtaL 

8TILBS  and  ANDBBS,  JJ^  tobaa. 


(<  Wasb.  20i> 

PEDERSON  T.  SBATTLB  OONSOUDAT- 

ED  ST.  BY.  CO.i 
(Supreme   Court  of  Washlagton.  April  1^ 
1803.) 

RSLXASB  —  RsSCISaiON  FOB  FEAUD  — ■  BUHDBH  09 

Pbdof  — Nbguobnob  or  Btbebt-Cax  Compant. 

1.  A  releAse  will  not  be  set  aside  on  the 
ground  of  fraud  without  the  strongest  proof. 

2.  A  releaBe  of  all  claims  for  personal  lnju< 
ries  will  not  be  let  aside,  on  the  grounds  of 
fraud  and  mistake,  where  it  appears  that  plain- 
tiff, after  the  injuries,  was  kept  for  six  months 
in  a  hospital  at  defeadaat's  expense;  that  while 
there  he  signed  the  release,  which  three  wit- 
nesses testify  was  read  and  explained  to  him, — 
though  he  testifies  that  he  thoagbt  he  was  rign- 
ing  gome  hospital  regulation;  that  the  paper 
he  signed  was  not  the  one  read  to  him;  and 
also  tbat  be  never  asked  or  knew  who  was  pay- 
ing his  hospital  expenses. 

3.  The  bnrden  of  proviug  that  at  the  ttme 
he  signed  the  release  he  did  not  understand  the 
effect  of  it  is  on  plaintiff. 

4.  Wbere  plaintiff,  a  passenger  on  an  dec- 
trie  car,  jumped  therefrom,  thinking  the  ear  was 
about  to  collide  with  a  wagon  used  by  the  car 
company  in  repairing  the  wire,  and  was  injured 
thereby,  it  was  proper  to  refuse  to  instmct  the 
jury  to  find  for  defendant,  regardless  of  wheth- 
er Its  servants  on  tiie  car,  as  well  as  on  Uie 
wagon,  used  proper  care  to  avoid  an  accident 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Peter  Pedecs(Rt  against  the  Seat- 
tle Consolidated  Street-Bailway  Company  to 
recover  for  personal  Injuries.  Judgment  tor 
plaintiff  for  $24)00.  Defendant  appeals.  Be- 
versed. 

Julius  F.  Hale,  for  appellant  Will  H. 
Thompson,  Edward  P.  Edsen,  and  John  B. 
Humphries,  toe  respcoideiit 

ANDERS,  C.  J.  On  September  16,  1890, 
at  about  8  or  9  o'clock  In  the  forenoon,  the 
respondent  entered  upon  one  of  the  appel- 
lant's e^ei^tric  street  cars.  In  the  city  of 
Seattle,  to  ride  to  North  Seattle.  Before 
reaching  the  destination  of  the  respondent, 
and  when  on  Front  street  about  50  feet 
north  of  Blanchard  street,  this  car,  while 
going  down  an  Incline,  collided  with  a  wagon 
belonging  to  the  appellant,  which  was  stand- . 
Ing  on  the  track  In  diarge  of  two  men  who 
were  upon  a  scaffold  erected  upon  the  wagon, 
engaged  In  repairing  the  trolley  wire.  It  was 
an  open  car,  and  the  respondent  was  rtttlng 
on  the  second  seat  from  the  trout  Before 
the  oar  reached  the  wagon,  the  respondent, 
thbiking  there  was  going  to  be  a  collision,  be- 
came greatly  excited,  and  jumped  off  the 
car,  and  fen  upon  the  ground  with  such  foroe 

■  For  dissenting  opinion,  see  S4  Pac  Hep.  tl6Bk 
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that  the  lesnlt  was  an  extra  capillar  fracture 
of  the  right  hip.  Soon  after  the  aoddeut 
happened,  the  respondent,  at  the  BUggostion 
of  Dr.  Coe,  who  wns  a  physician  and  surgeon 
for  the  railway  company,  was  conveyed  to 
Grace  Hospital,  where  his  hijuries  were 
treated,  and  where  he  was  taken  care  of 
for  a  period  of  6^  months  at  the  expense  of 
the  appellant.  Subsequently  to  his  discharge 
from  the  hospital  the  respondent  brouf^t 
this  action  for  damages,  and  alleged  In  his 
complaint  that  the  Injury  therein  mentioned 
was  caused  by  the  negligence  and  car^ess- 
ness  of  the  railway  company,  in  causing  its 
construction  wagon  to  be  upon  Its  track,  and 
In  propelling  its  car  against  the  same,  where- 
by he  was  thrown  with  great  force  and  vio- 
leoce  from  said  ear,  upon  the  street.  The 
answer  of  the  appellant  was  (1)  a  denial  of 
negligence;  (2)  an  allegation  that  if  the  re- 
spondent was  Injured  it  was  by  reason 
of  his  own  negligence;  and  (3)  that  the 
respondent  on  the  16th  day  of  June, 
1891,  In  consideration  of  the  payment  of 
certain  expenses  for  the  respondent  by 
the  appellant,  which  the  latter  then  and 
there  assumed  to  pay,  and  did  pay,  entered 
into  an  agreement.  In  writing,  whereby  he 
released  and  discharged  the  appellant  from 
any  obligation  growing  out  of  said  alleged 
Injuries.  The  respondent,  in  Ills  reply,  ad- 
mitted signing  the  release,  but  allegeil  that 
at  the  time  of  signing  the  same  he  did  not 
know  or  understand  Its  purport;  that  he  did 
not  and  could  not  read  the  same  at  the  time 
he  signed  it;  that  said  instrument  was  not 
read  or  explained  to  him  by  aoy  one;  that  he 
was  not  then,  or  at  any  time,  informed  that 
the  effect  of  signing  the  said  instrument  was 
a  waiver  of  his  claim  against  the  appellant 
for  damages;  that  by  reason  of  the  condition 
of  his  mind  and  body  at  the  time  he  was  in- 
capable of  comprehending  the  Import  or 
meanhig  of  said  instrument;'  and  that  the 
same  was  procured  from  him  through  the 
fraud  and  artlflce  of  the  appellant,  with  the 
Intent  on  the  part  of  appellant  to  defraud 
him  ont  of  his  Just  claim  against  the  ap- 
pellant for  compensation  and  damages  for 
said  Injurlea  A  trial  was  had  by  a  Jury, 
resulting  In  a  verdict  for  plaintiff  for  $2,000, 
tar  which  Bum,  after  overrullnj!  a  motion  for 
a  new  trial,  the  court  rendered  Judgment 

TTpon  the  issues  raised  hy  the  plcadtngs 
In  this  case  It  was  ineumbrat  upon  the  re- 
spondent, In  order  to  succeed,  to  establish  two 
facts:  First,  that  the  appellant  was  KnUty 
of  negligence  proximate  causing  the  injury 
of  which  he  complains;  and,  second,  ^t  th? 
release  which  he  signed  was  procured  by 
the  fraud  and  artifice- of  ttie  appellant,  or 
that  by  reason  of  his  mental  condition  at  the 
time  he  was  Incapable  of  comprehending  and 
undo^tanding  what  he  did,  or  the  effect  of 
his  act.  The  first  ground  of  error  assigned 
by  the  appellant  Is  that  the  evidence  is  insuf* 
flcient  to  Justify  the  verdict.  In  both  of 
these  particuhirs.  We  will  examine  the  lat- 


t^  proposition  first,  for  the  reason  that  If 
the  proof  is  not  suflScleut,  under  the  well- 
recognlzed  principles  of  law,  to  support  the 
finding  of  fraud,  a  new  trial  must  be  award- 
ed, although,  as  matter  of  fact,  the  appellant 
was  guilty  of  the  n^Ugence  charged  In  the 
complaint  As  a  general  rule,  the  presump- 
tion of  law  is  that  men  act  honestly,  and 
not  fraudulently;  and  hence,  where  fraud  is 
alleged,  it  must  be  clearly  and  satisfactorily 
proved  by  him  who  alleges  it  Vpoa  this 
subject  Mr.  Blgelow,  in  his  valuable  work 
on  Fraud,  at  page  123,  says:  "The  burden  of 
proof  in  regard  to  an  allegation  of  fraud, 
coming  either  from  the  plaintiff  or  from  the 
defendant  rests  upon  the  party  who  makes 
It  If  the  plalntlfTs  case,  originally  or  on 
replication,  is  that  the  defendant  has  de- 
frauded him  In  a  particular  transaction,  or 
that  the  defendant  Is  In  privity  with  one 
who  has  defrauded  him,  the  burden  of  proof 
is  upon  the  plaintUf;  he  must  prove  the  fraud, 
— which  means  that  he  must  show  it  by  clear 
and  satisfactory  evidence,  such  as  will  pre- 
ponderate over  presumption,  or  evidence  on 
the  other  side.  If,  on  the  other  hand,  the 
defense  to  a  suit  Is  that  the  plaintiff  de- 
frauded the  defendant  In  the  supposed  cause 
of  action,  or  that  the  plaintiff  is  privy  to  one 
who  defrauded  him,  the  btu^en  of  proof  is 
upon  the  defendant;,  he  must  prove  the 
fraud,— which  means  the  same  thing  as  when 
the  burden  rests  upon  the  plaintiff.*'  Where 
the  purpose  Is  to  set  aside  a  deed,  or  to  Im- 
peach a  written  instrument,  on  the  ground 
of  fraud,  by  oral  testimony  of  a  party  to 
the  Instrument,  the  rule  above  stated  Is  es- 
pecially applicable,  and  Is  rigidly  adhered 
to  by  tlie  courts.  In  Parlin  v.  Small,  68  Me. 
289,  where  the  chilm  set  up  by  the  plaintiffs 
was  tliat  In  purchasing  a  farm,  they  were 
defrauded  by  the  defendant  conveying  a  less 
amount  of  land  ihaji  was  bargained  and  paid 
for  by  them  when  they  took  their  deed,  when 
the  pl^utiffs  undertook  to  establish  the 
alleged  fraud  entirely  by  their  own  tes- 
timony, the  court  said:  "The  plaintiff  must 
prevail,  not  only  upon  a  preponderance  of 
evidence,  but  such  preponderance  must  be 
based  upon  testimony  that  Is  clear  and 
strong,  satisfactory  and  convincing."  In 
Gruber  v.  Baker,  20  Nev.  453,  23  Pac.  Bep. 
858,  the  supreme  court  of  Nevada,  In  speaking 
of  the  amount  of  evidence  required  to  estab- 
lish trsLiiAt  used  this  language:  "What 
amount  or  weight  of  evidence  is  sufficient 
proof  of  a  fraud  Is  not  a  matter  of  legal 
definition.  The  proof,  however,  must  be  sat- 
IsfactoiT.  It  should  be  so  strong  and  cogent  aa 
to  satls^  the  mind  and  conscience  of  a  com- 
mon man,  and  so  to  convince  him  that  he 
would  venture  to  act  upon  that  <»nvlctloa 
In  matters  of  the  highest  concern  and  im- 
portance to  his  own  Interest  It  need  not 
possess  such  a  degree  of  force  as  to  be  Ir- 
resistible, hut  there  must  be  evidence  of 
tangible  facts  from  which  a  legitimate  in- 
ference of  fraud  may  be  drawn.  Aa  an  al* 
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legation  of  fraud  Is  ngainat  the  presump- 
tion of  honesty,  It  requires  stronger  proof 
than  If  no  surfi  presumption  existed."  Tbe 
case  of  Rose  r.  Railway  Ck>.,  (Pa.  Sup.)  12 
Atl.  Rep.  78,  was  an  action  for  negligence, 
charging  that  the  defendant  had;  in  operating 
its  street  car,  run  against,  and  Injured,  the 
plaintiff.  One  of  the  defenses  relied  on  was 
a  release  signed  by  the  plaintiff;  and  the 
claim  of  Uie  plaintiff  was,  as  here,  that  he 
did  not  know  what  he  was  signlng.^in  other 
words,  that  misrepresentations  were  made  to 
bim,  and  that  he  did  not  know  be  was  giving 
np  his  rights  to  a  certain  portton  of  the 
claim.  In  charging  the  Jury  with  reference 
to  the  release  the  trial  court  Instructed  them 
that  the  release  was  not  to  be  set  aside  up<Hi 
any  but  the  strongest  and  clearest  testimony; 
that  to  Infer  fraud  from  anything  'but  the 
strongest  and  most  satisfactory  proof  is  to 
infer  a  criminal  thought  or  dl^osltion  in  a 
man,  which  is  against  the  presumption  of 
law.  This  charge  of  the  court  was  held  by 
the  supreme  court  of  Pennsylvania,  on  ap- 
peal, to  be  "obviously  correct." 

Keeping  in  view  the  rule  of  law  enunci- 
ated in  the  above  authorities,  and  many  oth- 
ers that  might  be  cited,  and  applying  It  to 
the  case  now  before  ns,  the  question  to  be 
determined  Is,  was  the  proof  sufficient  to  In- 
validate the  release,  on  the  grounds  alleged 
by  the  respondent?  In  an  early  case  In  our 
territorial  supreme  court  it  was  said,  in  ef- 
fect, that  courts  should  be  reluctant  to  set 
aside  a  verdict,  where  there  Is  evidence  to 
support  It,  or  the  evidence  Is  of  doubtful  In- 
terpretation, (Gove  V.  Moses,  1  Wash.  T.  7,) 
and  that  rule  has,  so  far  as  we  are  Informed, 
beoi  substantially  followed  ever  ^ce.  But 
we  do  not  understand  the  law  to  be  that  a 
verdict  should  be  set  aside  only  in  those 
cases  where  there  Is  no  testimony  whatever 
to  sustain  tt  Insufficiency  of  the  evidence 
to  justify  the  verdict  Is  made  a  ground  for 
a  new  trial  by  our  statute,'  and  that  would 
seem  to  Imply  that  in  proper  cases  a  new 
trial  may  be  awarded,  although  the  verdict 
be  supported  by  some  evidence.  Bnt  ns  a 
general  rule  a  verdict  should  not  be  disturb- 
ed whore  there  Is  any  substantial  conflict  in 
tbe  ^dence  tip<m  which  it  Is  based,  and 
this  court  has  so  held  in  numerous  instances. 
It  Is  the  province  of  the  Jury  to  determine 
the  weU^t  of  the  evidence;  and  after  th^ 
have  done  ao,  and  the  trial  Jndge,  who  has 
seen  and  heard  the  witnesses,  and  observed 
their  demeanor  <m  the  witness  stand,  and 
has  thus  f<»ined  an  opinion  as  to  ttieir  cred- 
Ibllity,  has  sQstatned  their  verdict  on  motion 
for  a  new  trial,  the  appellate  court  ong^t  to 
be  alow  to  molest  the  finding.  Bnt  If,  on 
dae  consideration  of  the  evidence,  it  appears 
that  the  verdict  Is  not  supported  by  any 
substantial  proofs,  It  ought  to  be  promptly 
and  nnhesltatlngly  set  aside,  and  a  new  trial 
ordered.  Now.  what  is  the  proof  in  refer- 
ence to  the  signing  of  the  release  In  ques- 
tion? The  respondent  testified  that  he  was 
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a  Norwegian  by  birth,  and  hod  resided  in 
this  country  nine  years;  that  he  could  un- 
derstand and  speak  the  English  language, 
I'ut  that  hi>  could  not  write  !n  that  lan- 
guage, except  his  name;  that  his  vocation 
was  that  of  a  brick  mason,  and  tl^t  he  un- 
derstood the  business  well,  and  had  worked 
around  Seattle  for  eight  years;  that,  right 
after  he  received  the  injury  complained  of, 
he  was  taken  to  Grace  Hospital,  but  by 
whom,  or  at  whose  suggestion,  he  did  not 
know;  that  his  injury  was  treated  by  Dr. 
Coe,  and  that  he  was  able  to  be  around  on 
crutches  in  ten  weeks,  but  that  he  remained 
at  the  hospital  for  six  months  and  a  half. 
He  further  testified  that  he  paid  nothing; 
either  for  bis  medical  treatment  or  his  care, 
at  the  hospital,  and  was  never  asked  to  pay 
any  bills,  and  did  not  know  who  paid  them. 
He  further  says  that  Dr.  Ooe  bandaged  his 
hip  about  4  o'clock  In  the  afternoon  of  the 
day  on  which  he  was  hurt,  and  thereafter 
attended  him  at  the  hospital.  The  witness 
denied  having  ever  made  any  agreement  to 
release  the  appellant  from  all  damages  in 
cose  It  would  pay  his  hospital  expenses  and 
physician's  charges,  and  said  he  did  not 
know  that  the  paper  he  signed  was  a  re- 
lease, bat  thought  it  was  "some  regulation 
of  the  hosidtal,  or  somethli^,"  bnt  conld  not 
tell  what  It  was.  While  he  does  not  deny 
that  a  paper  was  read  to  him  Dr.  Goe,  In 
presence  of  Mrs.  Tremalne  and  Dr.  Weed,  he 
asserts  It  was  not  the  papw  he  rigned,  and 
that  the  language  used  in  the  release  was 
neither  explained  nor  read  to  him,  and  Out 
if  the  words  thweln  fomid  bad  been  read  or 
stated  to  him  be  would  have  understood 
them.  He  does  not  claim  that  he  did  not 
understand  what  was  explained  and  read  to 
to  him,  and  yet  be  Is  not  able  to  say  what  it 
was,  fnrther  than  that  it  was  something  con- 
oemlng  the  hospital,— some  regulation  or 
Bometidng.  As  to  why  he  rigned  the  paper, 
be  states  that  "they  eame  wlUi  a  piece  of 
paper,  and  told  me  to  sign  It."  His  testimony 
further  shows  that  Dr.  Goe  told  him,  be* 
twieen  Christmas  and  New  Year,  that  he  had 
heard  that  he  (the  mptrndent)  was  going  to 
sue  the  company,  and  that  the  doctor  then 
stated  to  him.  if  he  was  going  to  do  so,  he 
wanted  him  to  get  out  of  there,  or  words  to 
that  eftect,  bnt  that  the  doctor  said,  finally, 
he  might  stay  till  tbe  Ist  of  Janoary,  and  he 
r«nalned  nntil  that  time.  Hie  above  is  sub- 
stantially all  the  testimony  on  the  part  of 
tbe  respondent  pertinent  to  tiw  ezecntton  of 
the  release.  Now,  taking  it  altogether,  all 
that  was  said,  as  wdl  as  all  that  was  done 
by  the  respondoit,  ttb  hardly  think  It  suffi- 
cient to  overthrow  the  presumption  that  the 
appellant  acted  honestly  in  procuring  the  re- 
lease, even  If  there  had  been  no  testimony 
on  the  othw  ride.  It  Is  difficult  to  believe 
that  the  appellant  would  have  paid  respond- 
ent's medical  and  hospital  expenses  for  so 
long  a  time  without  some  agreement  or  ^m^ 
derstandlng  in  regard  to  the  mattw,  or  wlth- 
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oat  some  special  reason  for  so  doing;  and  It 
Is  equally  difficult  to  understand  why  the 
respondent,  during  all  of  that  time,  made  no 
inquiry  and  did  not  do  anything  to  ascertain 
the  amount  of  Ms  expenses,  or  by  whom 
they  were  to  be  paid,  if  he  had  no  agree- 
ment or  understanding  with  anybody  with 
regard  thereto.  On  the  part  of  the  appel- 
lant we  have  the  testimony  of  three  witness- 
es,—Dr.  Coe,  Dr.  Weed,  and  Mrs.  Tremalne, 
—who  were  present  at  and  before  the  time 
when  the  release  was  signed  by  the  respond- 
ent, and  they  state  positively  that  it  was 
read  orer  and  explained  to  respondent  twice 
before  he  signed  It,  and  that  he  then  said  he 
imderstood  It  Two  of  these  witnesses— Dr. 
Coe  and  Mrs.  Tremalne— signed  the  Instru- 
ment as  witnesses.  In  fact  the  appellant's 
witnesses  say  the  agreement  was  made  and 
thoroughly  understood  by  the  respondent  be- 
fore it  was  reduced  to  writing.  It  appears 
that  Dr.  Coe  was  a  passenger  on  the  same 
car  on  which  the  respondent  was  riding  at 
the  time  the  acddent  occurred,  and  that  he 
went  with  the  respondent  to  the  drug  store, 
where 'he  examined  him  to  ascwtain  tta  ex- 
teat  of  his  Injuries.  At  first  the  doctor  ad- 
Tlaed  tilm  to  go  home,  but  on  farther  exam- 
ination concluded  that  ft  would  be  better  to 
bare  him  taken  to  the  hospltid  for  treat- 
ment. After  the  respondent  arrlred  at  the 
hospital  he  expressed  no  desire  to  send  for 
any  other  physician,  and  so  Dr.  Coe  took 
charge  of  the  case.  Bat  be  testifles  that 
before  doing  bo  he  desired  to  know  some- 
thing as  to  how  or  whinn  his  tibarges 
and  the  hospital  expenses  would  be  paid, 
and  that  finding  that  the  respondoit,  as  he 
said;  had  no  mon^,  he  then  remarked  to 
him  that  the  company  would  pay  his  ex- 
penses, provided  he  would  release  tbsm 
trma  all  further  liability,  to  wUoh  the  re- 
spondent assoited,  and  In  that  way  the 
qnestlcm  of  t^e  release  arose.  We  hare  care- 
folly  examined  all  the  erldenee  upon  this 
branch  of  the  case,  and  we  are  of  the  opin- 
ion that  it  is  not  snffldent,  xmd&t  the  law 
gOTendng  the  cliaracter  of  proof  required  in 
such  cases,  to  Justify  the  concludon  that  the 
releaae  was  obtained  by  artifice  or  fraud,  or 
that  the  respondent  was  nnconsdons  of  what 
he  was  doing  when  he  signed  It  In  the  lan- 
guage of  the  supreme  court  of  Nevada  lif 
Albion  Consolidated  Min.  Co.  T.  Richmond 
Min.  Co.,  19  Nev.  22fS,  8  Pac.  Rep.  480,  "the 
verdict  of  the  Jury  cannot  be  sustained,  up- 
on any  impartial,  rational,  or  Intelligent  con- 
sideration of  the  evidence,  as  set  forth  in 
the  statement  on  appeal." 

We  think  the  learned  Judge  before  whom 
this  cause  was  tried  committed  error  In 
modifying  the  appellant's  fifth  request  to 
charge  the  Jury  by  striking  out  the  follow- 
ing: "The  burden  of  proving  that,  at  the 
time  of  executing  the  release  referred  to  in 
defendant's  answer,  the  plaintiff  did  not 
have  any  understanding  or  information  as  to 
tlie  effect  of  the  paper  which  he  was  ^gn- 


Ing,  Is  upon  plaintiff."  As  we  have  already 
intimated,  the  plaintiff  was  called  npon  to 
establish  the  invalidity  of  the  release,  and 
the  burden  of  proof  was  therefore  upon  him. 

Tbe  appellant  objects  to  instructions  num- 
bered 1,  2,  3,  and  4,  requested  by  the  re- 
spondent and  given  to  the  Jury  by  the  court 
and  claims  that  they  are  argumentative; 
that  they  entlnely  ignore  the  defendant's 
theory  of  the  case,  and  give  undue  promi- 
nence to  that  of  the  plaintiff,  and  to  the  ev- 
idence Introduced  by  Mm.  We  think  the  ob- 
jection cannot  be  maintained.  No  portion  of 
the  evidence  Is  therein  specifically  men- 
tioned or  alluded  to,  and  the  Instructions 
seem  to  be  substantially  in  accordance  with 
the  law.  But  we  are  of  the  opinion  that  the 
court  should  have  given  to  the  jury  some  di- 
rection, or  rule  by  which  they  should  be 
guided  in  determining  the  quesUon  of  dam- 
ages; but,  as  a  more  spedflc  charge  than 
that  given  by  the  court  was  not  requested 
by  the  appellant,  we  would  not  be  inclined 
to  reverse  the  Judgment  on  that  ground. 

Instruction  No.  3,  asloed  by  appellant  and 
refused  by  the  court,  is  faolfy  In  this.  If 
nothing  else:  That  the  appellant  thereby 
asked  the  court  to  instruct  the  juiy  to  find 
for  the  defendant  regardless  of  whether  Its 
BMrants  in  charge  of  the  wagon,  as  w^  as 
fliose  managing  the  car,  used  proper  care 
and  diligence  to  avoid  the  act^doit,  and  the 
court  properly  declined  to  submit  it  to  the 
Jury.  The  Jodgmoat  of  the  lower  court  Is 
reversed,  and  the  cause  remanded  tor  a  new 
trial. 

HOTT  and  STILES,  JJ.,  omcar.  SOOTT, 
J.,  concurs  in  the  result 


(S  Waah.  z») 

FOX  V.  UTTER. 
(Sapreme  Court  of  Washington.  '  May  8;  1893.) 
SiLE- Action  roK  Fbicie- Pi.sadiko— Dblivcrt 

iHD  AOCKPTASOB  —  IkSTKUCTIONB  —  ThEOBT  O* 
Cabi:. 

1.  A  complaint  alleged  the  sale  and  deliv- 
ery of  a  monument  of  a  npecified  style,  ^e 
answer  denied  the  Rale,  ana  alleged  a  contract 
for  the  manofacture  and  setting  up  of  tbo  mon- 
oment;  that  the  one  set  up  aid  not  oonform 
to  the  contract;  and  that  defendant  refufted  to 
accept  it.  and  jo  notifiwl  plaintiff.  The  reply 
admitted  such  contract,  and  asserted  compli- 
ance. The  case  was  tried  throughout  until 
tlie  cliarge  to  the  Jnnr,  on  the  theory  of  a  con- 
tract as  set  up  in  the  answer,  without  objec- 
tion. Held  that,  thouRh  plaintiff  should  have 
amended  his  complaint,  it  was  error  to  instrnct 
the  jury  on  tbe  theory  of  a  sale,  and  apply  the 
doctrine  of  the  statute  of  franda  relating  to 
sales  of  personal  property. 

'2.  In  such  case  an  instrnctlon  that  do  de- 
liveiy  to  defendant  could  be  found  unless  there 
was  first  found  to  be  an  acceptance  by  him.  Is 
erroneous,  since,  in  case  of  a  contract  for  the 
manufacture  of  a  specific  artide,  a  tenda  there- 
of is  sufficient 

Appealfromsupcrior  coor^  Wbatcom  coun- 
ty; J.  R.  WUin,  Judge. 

Action  by  Robert  L.  Fox  against  William 
A  Utter  to  recover  the  contract  price  of  a 
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monument  From  a  Jndgmeait  entered  on 
the  Tenllct  of  a  Jury  In  tevor  of  defendant, 
pljdntlff  appeala  Beversed. 

Howe  &  Carson^  for  apptiOant  Faiichlld 
ft  Rawson.  for  respondent 

STILES.  J.  nils  cause  appealed  wtUle 
the  act  of  1890  preacrlbing  the  method  of 
talking  appeals  to  the  snprone  court  was  tn 
force;  therefore  no  tmnd  for  costs  was  nee* 
essary.  Respondent  objects  that  no  traa- 
scrtpt  has  been  filed  In  this  court  The  tran- 
script of  the  record  was  filed  In  January, 
1S02;  but  Inadrertently  the  derk  did  not 
send  up  the  statement  of  facts  with  it  It 
was  sent  Immediately  after  the  omlsdon  was 
discovered.  Motion  to  dismiss  denied. 

Appellant  alleged  tn  his  complaint  the  sale 
and  dellvei7  to  the  respondent  of  an  Italian 
marble  monumcDt  for  the  agreed  price  of 
937:^  In  October,  1889.  The  amended  an- 
swer denied  the  sale,  but  set  up  afflrmatlvely 
a  contract  for  the  manufacture,  delivery,  and 
Betting  up  of  a  monument,  in  August  1889, 
the  monument  to  be  of  a  certain  style  and 
size,  and  to  be  placed  in  position  in  a  good 
and  workmanlUce  manner;  all  for  $375.  And 
it  was  farther  answered  that  a  monument 
was  manufactured  and  set  up,  but  that  it 
did  not  conform  to  the  contract  In  several 
particulars,  and  was  badly  placed  in  posi- 
tion, so  that  the  respondent  refused  to  ac- 
cept It  and  notified  appellant  to  that  effecL 
The  reply  admitted  the  transaction  to  have 
t^een  a  contract  for  the  manufacture,  deliv- 
ery, and  setting  up  as  alleged,  and  main- 
tained by  denials  that  the  contract  had  been 
TOt>stantlaliy  performed.  The  complaint 
ought  to  have  been  amended;  but  under  the  ! 
pleadings  as  they  stood  the  cause  went  to  \ 
trial,  and  was  tried  throughout  until  the  ' 
charge  was  given  to  the  juiy,  upon  the  theo- 
ry of  a  contract  as  set  up  by  the  answer. 
Evidence  of  the  agreement  and  of  all  that 
he  did  under  It  offered  by  the  appellant,  was 
received  without  objection,  and  the  respond- 
ent met  it  by  counter  evidence  In  the  same 
direction.  But  in  charging  the  jury  the  court 
deemed  the  cause  of  action  stated  in  the 
complaint  to  be  binding,  and  therefore  In- 
structed that  in  case  of  a  sale  of  goods  of 
the  value  of  $50  or  more  the  sale  was 
v(dd  unless  some  part  of  the  price  was  paid, 
or  there  was  a  memorandum  within  the  stat- 
ute of  frauds,  or  some  part  of  the  goods 
were  received  by  the  purchaser.  We  think 
this  was  «Tor,  for  the  case  made  without 
objection  was  n[>on  the  contract  to  manu- 
facture, where  a  diCterent  rule  governs,  and 
the  statute  has  no  application.  Mead  v. 
Case,  33  Barb.  202;  Meincbe  v.  Falk,  (Wis.) 
13  N.  W.  Rep.  545;  Goddard  v.  Blnney,  115 
Mass.  450;  Parsons  v.  Loucks,  48  N.  Y.  17. 
There  was  a  variance,  of  course,  but  It  was 
one  which  troth  parties  disregarded,  and  the 
InstructionB  ou^t  therefore,  to  have  been 
upw  thb  facta,  rattaw  than  the  letter  of  the 


comidaint  Theteoth  charge,  In  which  It  was 
said  that  no  deliveiy  to  respondent  could  be 
fotmd  unless  there  was  first  found  to  be  an 
acceptance  by  him,  was  doubtless  ^ven  up- 
on the  theory  of  a  void  sale.  In  cases  of  the 
manufacture  of  spetAflc  articles  upon  order 
a  tender  of  the  manufactured  artldes  Is 
snfildent  Shawhan  r.  Van  Nest,  25  Ohio  St 
490;  Gordon  t.  Norrts,  49  N.  H.  376.  Time 
must  have  been  made  of  the  essence  of  the 
contract  to  avoid  Ihta  rnle,  if  the  reason  for 
refusal  to  reedve  Is  based  on  the  lateness  of 
ddiTor:  snd  if  upon  tender  of  the  article 
the  purchaser  all^  d^tets  of  construction 
or  d^urtore  from  the  contract  he  must 
p<dnt  them  out  and  give  the  maker  a  chance 
to  remedy  the  difficulty.  This  is  especially 
so  where  a  peculiar  artlcte  has  been  made 
according  to  a  dedgn  of  tiie  purchasCT*  and 
will  be  of  less  or  no  value  to  others.  This 
contract  was  one  ft>r  labor,  rather  than 
sale.  Davis  t.  Downs,  4  Mich.  529;  Bement 
V.  Smith,  15  Wend.  498.  In  a  transaction  of 
this  kind.  It  the  monument  was  set  up,  and 
the  respondent  was  Informed  of  Oiat  fact 
wlthhi  a  reasonatde  time  thereafter,  accord- 
ing  to  his  opportunities  to  visit  the  cemetery, 
he  should  have  examined  the  wmrk,  and  no- 
tified appellant  of  . his  objections;  otherwise 
appellant  would  be  Justified  In  presuming  an 
acceptance,  and  diarglng  him  with  the  agreed 
price,  unless  1^  waiving  the  constructive  ac- 
ceptance, and  undertaking  to  repair  defects, 
he  should  himsdf  leave  open  the  question 
whether  or  not  his  contract  had  been  sub- 
stantially performed.  The  latter  would  seem 
to  be  about  the  fact  In  this  case.  Proceeding 
according  to  what  we  consldOT  to  be  this  cor^ 
rect  theory  of  the  case,  we  anticipate  no 
difficulty  on  the  part  of  the  court  In  arriv- 
ing at  a  satisfactory  conclusion  of  It  upon 
a  retrtaL  Judgment  reversed,  and  new  trial 
granted,  with  leave  to  amend  the  com- 
plaint 

DUNBAR.  C.  J.,  and  HOTT,  X,  concur. 
ANDERS,  J.,  not  sitting. 


«  Waab.  199) 
LAMMON  et  nx.  v.  AUSTIN. 

(Supreme  Conrt  of  Washington.  April  18,  . 
1803.) 

MoitTOAOSS— COUNSBL  FeEB. 

A  mortgage  provided  that  out  of  the 
moD^  arisiae  from  a  sale  there'  might  be  re- 
tained ttie  pmidpal  and  Interest,  together  with 
costs  of  sale  and  foreclosure,  including  counsel 
fees  at  so  much  per  cent,  on  the  amount  found 
by  the  decree.  Held,  that  in  case  of  payment 
after  suit,  but  before  decree,  the  mortgagee  was 
not  oititled  to  recover  fees.  Dunbar,  O.  J., 
dissenting. 

Appeal  from  superior  court  Tbnrsttm 
county;  M.  J.  GMdon,  Judge. 

Action  by  Joseph  M.  Lammon  and  wife 
against  C  M.  Austin  Judgment  for  plaln- 
tlifs.   Defwdant  appeals.  Reversed. 
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Cbiu.  H.  Ayer,  tot  appellant  O.  V.  Usax, 
for  respondents. 

STILES,  J.  This  v-aa  an  action  to  fore- 
close a  mortxaea  upon  real  estate.  ■  Tho 
note  contained  no  proTlalon  for  attom^s' 
fees,  but  the  mortgage  had  the  foUowtng 
clause;  "And  out  of  the  money  aridngfrom 
said  sale  to  retain  the  sold  principal  and 
Intereet,  •  •  •  together  with  the  costs 
and  charges  of  *"«<i*«c  aoch  sale,  and  of 
suit  for  foreclosui*e,  including  counsd  fees 
at  the  rate  of  ten  per  cent  upon  the  amount 
v-hich  may  be  found  to  be  Ane  for  princi- 
pal and  Interest  by  tbe  said  decree."  Be- 
fore the  time  for  answer  expired  the  de- 
fendant paid  into  ccurt  the  full  amount  of 
the  principal  and  Interest,  and  costs  to  that 
date,  and  demanded  a  dismissal  of  the  com- 
[daint,  bat  the  court  refused  to  dismiss  ex- 
cept ui>on  payment  of  the  10  per  cent  as 
counsel  fees,  as  specified  In  the  mortgage. 
Enforcing  this  contract  exactly  in  accord- 
ance with  the  terms  of  It,  as  agreed  upon 
by  the  parties,  we  think  the  court  below 
was  in  error,  because  the  contract  only 
provided  for  the  payment  of  counsel  fees 
out  of  the  proceeds  of  the  sale.  Stover  v. 
Johnnycake,  9  Kan.  367;  Wylle  v.  Kamer,54 
Wis.  591, 12  N.  W.  Rep.  57;  Monroe  v.  Fohl, 
(Cal.)  14  Pat  Rep.  514;  Schmidt  r.  Pot- 
ter, 35  Iowa,  420.  The  Judgment  la  re- 
versed; appelant  to  recover  all  costs  sab- 
fiequ^t  to  tha  timo  of  his  payment  Into 
court 

HOTT,  ANDERS,  and  SOOTT,  JJ.,  con- 
cur, 

DUNBAR,  C.  J.  I  dissent  I  think  this 
contract  reasonably  construed,  provides  for 
an  attom^'s  fee  when  the  suit  is  brought, 
by  the  strongest  kind  of  an  Implication,  and 
I  have  no  doubt  such  was  the  Intmtlon 
of  the  parties. 

(«  Wuh.  S26> 
SEATTLE  OPERATING  CO.  v.  OAVA- 
NAUGH  et  al. 

(Supreme  Court  of  Washington.   May  8,  1893.) 

LuiDLORD  AND  Tbkant  — Unlawful  Dstainbb— 
Verdict — Scfficienci  of  Rvidkncb. 

In  unlawful  detainer  against  G.  and  his 
wife  and  another.  It  appeared  that  defendants 
went  into  possession  UDder  a  lease  from  a  per- 
son other  than  ploiatiff,  and  before  the  latter 
obtained  any  right  to  the  premises.  After- 
wards, plaintiff  leased  the  premises  of  the  own- 
er, and  executed  a  ie&se  to  O.  and  wife,  which 
was  signed  by  C.  A  duplicate  copy  was  sent 
to  the  tatter's  wife,  who  was  absent,  and  she 
signed  it,  and  retomed  it  to  her  attorney,  who 
retained  it.  There  were  other  facts  making  it 

Firoper  that  the  question  whether  the  lease 
rom  plaintiff  was  ever  consummated  should  be 
loft  to  the  jury.  Held,  that  a  fiadius  for  de- 
fendants should  not  be  disturbed.  Hoyt,  J., 
dissenting. 

Appeal  from  superior  court,  King  county; 
B.  Oabom,  Judge. 


AcUon  1^  IJie  Scntfle  Operating  Company 
against  J.  J.  Cavanaugh,  Hattle  Cavanangb. 
hla  wife,  and  Ntdudaa  Krier.  for  unlawful 
detainer.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Andrew  F.  Burlel^  for  appellant  Bon- 
aid  &  Piles,  for  respondents, 

STILES,  J.  The  appellant,  a  corporation, 
brou^t  an  action  of  unlawful  detains  under 
the  act  of  March  27,  1890,  to  recover  rent 
for,  and  possession  of,  a  tract  of  land  In  the 
dty  of  Seattle,  upon  ^e  tide  flats  In  front  of 
that  city.  The  premises  In  controversy,  up 
to  the  time  of  the  fire,  in  1889,  had  been  oc- 
cupied and  used  by  the  Coliunbla  ft  Pnget 
Sound  Railroad  Company,  a  corporation, 
which  had  theretofore  wharfed  over  a  por- 
tion of 'the  tide  flats  which  was  occupied  by 
Its  tracks,  and  other  portions  were  used  by 
it  in  connection  with  a  sawmill,  for  the  stor- 
age of  logs,  making  up  of  rafts,  and  unload* 
lug  of  scows,  etc.  After  the  fire  the  railroad 
company  agreed  with  one  Galligher  to  lease 
to  lilm,  or  some  one  to  be  designated  by  him, 
a  portion  of  the  tide-flat  area  claimed  by  It 
according  to  boundaries  thereafter  to  be  sur- 
veyed and  established.  The  lease  was  to  run 
for  a  term  of  years  from  a  time  to  b^n  In 
the  future.  Before  tlils  lease  was  made,  how- 
ever, Galligher  leased  a  portion,  viz.  that 
which  is  herein  sued  for,  to  the  respondent 
J.  J.  Cavanaugh  and  anothnr,  who  took  pos- 
session, and  built  a  house  on  the  premises. 
This  lease  to  Cavanaugh  was  executed  about 
December  11,  1889,  and  the  lessees  paid  rent 
to  Galligher  untU  about  November  30,  1890, 
from  which  time  they  refused  to  pay  any 
rent  The  facta,  thus  far,  would  seem  to 
bring  the  case  within  that  of  Furniture  Co. 
V.  WUbur,  4  Wash.  St  644,  30  Pac.  Rep.  665, 
were  Galligher  the  plaintiff.  But  on  Janu- 
ary 1,  1890,  the  railroad  company,  at  the  re- 
quest of  Galligher,  executed  and  delivered  to 
the  appellant  a  leaso,  In  writing,  for  the 
term  of  five  years,  and,  In  October  following, 
appellant  sought  to  have  the  respondents 
Cavanaugh  and  wife  accept  from  It  a  new 
j  case.  Negotiations  begun  to  that  effect  in 
!  September  or  October,  1800,  were  continued 
j  for  some  time,  and  resulted  In  the  executicm 
j  of  a  lease  by  the  operating  company,  and,  as 
I  it  is  maintained  by  It  the  acceptance  of  the 
lease  by  the  Cavanaughs.  Mrs.  Cavanaugh 
was  then  In  Texas.  The  lease  was  in  dupli- 
cate, and  was  executed  by  her  husband  be- 
fore It  was  sent  to  her.  She  executed  it  In 
Texas,  and  It  was  then  returned  by  her  to 
E.  P.  Edsen,  Esq.,  who  was  the  attorney  for 
herself  and  her  husband  in  the  transaction. 
Edsen  did  not  deliver  it  to  either  party,  but 
retained  It  in  his  possession.  There  were 
other  facts  wtdcti  made  it  proper  and  neces- 
sary that  the  question  whether  the  execution 
of  this  lease  was  ever  consummated  should 
be  left  to  the  Jury.  In  view  of  the  fact  that 
this  was  an  action  of  unlawful  detainer,  it 
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was  necessary  tlut  the  conroilloiuil  relation 
of  landlord  and  tenant  should  be  clearly  es- 
taUbhed  between  the  parties  before  the  Jury 
conld  be  aUe  to  say  that  the  dpfraidants 
were  guilty.  The  Instmctiona  ct  the  court  In 
this  particular  are  not  comtdalned  of,  and, 
the  question  baring  been  fairly  submitted  to 
the  jury  upon  ttiat  point,  we  are  not  dteposed 
to  disturb  the  finding.  Judgment  te  Ib^re- 
fore  affirmed. 

DUNBAB.  a  X,  and  SGOTT»  J.,  ctmcnr. 
ANDERS,      not  dtting. 

HOYT,  J.  I  am  unaUe  to  agne  In  the  af- 
firmance <tf  Ibe  judgment  in  tills  case.  If 
the  lease  made  by  the  appellant  was  Inopera- 
tlve  for  wuit  of  d^rezy  or  acceptance  by 
the  respondents,  the  one  made  by  Qalli|^«' 
still  remained  in  force,  and  the  appdlant, 
under  all  the  circumstances  of  the  case, 
should  be  bdd  to  be  the  owner  thereof,  and 
entitled  to  enforce  Ito  terms,  as  against  tlie 
respondents;  and,  as  the  proof  showed  a  vio- 
lation of  the  terms  thereof,  a  cause  of  action 
was  established  in  f&ror  of  the  appellant, 
and  It  should  hare  had  judgmmt  in  its  favor. 


(6  Wasb.  215) 

PIHBT  NAT.  BANK  OF  SEATTLE  et  al.  v. 
WOOLKBY,  SherifE,  et  al. 

(Hnpreme  Court  of  Washington.    April  14, 
1893.) 

CUTTSL  MORTOAOE— FOIIECLUSCBE— DlSTHIBD- 

TioN  OF  Proceeds. 

1.  Where  a  chattel  mortgage  given  to  se- 
cure three  notea  I'UDDiag  to  differeDt  pcrBona, 
but  maturing  at  the  same  time,  cootaius  a  pro- 
Tiidon  for  a  sale  on  lefault  by  "said  mort- 
gagees, or  either  of  them,"  at  public  auction, 
a  foreclosure  by  one  of  the  mortgaRees  was  a 
foreclosure  of  the  entire  interest  of  the  mort- 

gagor,  and  the  proceeds  of  the  sale  should  be 
for  the  Interest  of  all  the  mortgagees. 

2.  The  fact  that  the  property  was  pimihased 
in  the  interest  of  the  other  mortgagees  does 
not  affect  the  result. 

Scott,  J.,  disseotiog. 

Appeal  from  superior  court.  King  county; 
I,  J.  Licbtenberg,  Judge. 

The  action  was  brought  by  the  First  Na- 
tional Bank  of  Seattle  and  Fredericlc  Benae 
to  restrain  the  defendant  James  H.  Woolery, 
as  sheriff  of  King  comity,  from  paying  to 
the  defendant  Henry  Bode  about  $1,100 
which  had  been  raised  by  a  sale  of  mort- 
gaged chattels,  and  to  obtain  a  rateable  dis- 
tribution thereof  among  the  plalutlfTs  and 
Bode  as  comortgagees.  Suit  dismissed.  Plain- 
tiffs appeal.  Reversed. 

The  mortgage  contained  the  following  pro- 
visions: "Now,  therefore,  the  conditions  of 
the  above  mortgage  are  such  that,  if  the  par- 
ties of  the  first  part  shall  well  and  truly  pay 
the  above  notes  wher  the  same  shall  become 
due,  according  to  the  tenor  thereof,  then 
these  presents  shall  be  void;  otherwise  to  be 
and  remain  la  full  force  and  effect.  And  the 


said  parties  of  the  first  part  do  further  cor* 
enant  and  agree  to  and  with  the  said  parties 
of  tbe  second  part  ttiat.  In  case  default  be 
made  In  the  payment  of  the  above-moitloned 
promissory  notes,  or  eiUier  of  them;  or,  in 
case  Uie  said  parties  of  the  first  part  shall 
dispose  ot  or  remove  from  the  coun^  of 
King  the  said  goods  and  ctiattds,  or  any 
part  thereof  or  If  at  any  time  the  said  mor^' 
gagees,  or  dther  ot  them,  his  or  tbdr  as- 
signs, shall  feel  unsafe  or  insecure,  then  in 
th&t  case  It  shall  be  lawful  for  the  said  mort> 
gagees,  or  eiUier  of  them,  his  or  thdr  asdgns,' 
hy  his,  Its,  or  flielr  agents,  or  by  themselves, 
to  lake  immediate  poraesslon  of  tbe  said 
goods  and  chattels  whvever  found,  tbe  pos- 
session of  these  presents  being  sufildent  nn- 
thraity  therefor;  and  to  proceed.  In  the  man- 
ner prescribed  law,  to  sell  the  same  at 
public  aactltm,  or  so  much  thereof  as  shall 
be  sufilclent  to  pay  the  amount  due  or  to  be- 
come  due,  as  the  case  may  be." 

The  following  are  the  paragraiAs  In  the 
statement  referred  to  In  the  oj^on: 

"(8)  The  bank  has  a  guaranty  in  writing  of 
Harry  White  as  collateral  security  to  the 
amount  of  $000  on  the  note  held  by  It 

"(9)  The  plaintiffs,  before  July  9,  1893, 
agreed  to  give  the  Pioneer  Printing  do.  one 
year's  exteuMon,  conditionally  on  the  defend- 
ant Bode  extending  his  note  for  the  same 
time,  which  he  refused  to  do,  and  thereupon 
the  plaintiffs  did  not  grant  the  extension. 

"(10)  Brittin  bou^t  at  said  sale,  as  the 
plaintiffs'  agent  The  plaintiffs,  desiring  to 
protect  themselves  as  far  as  possible,  bought 
the  property  through  their  agent,  and  pidd 
the  purchase  money  to  the  sheriff,  through 
him,  not,  however,  admitting  that  the  mort- 
gage remained  a  lien  thereon." 

"(13)  Tbe  defendant  Bode  In  this  foreclo- 
sure sale  was  represented  by  Allen  &  Pow- 
ell, Esqs.,  attorneys  at  law,  who  Ijelleved 
that  the  proceedings  would  uot  divest  the 
lien  of  the  entire  mortgage,  and  that  it  was 
a  sale  only  of  a  sufficient  interest  in  the  prop- 
erty to  realize  the  amount  due  on  the  note 
owned  by  Bode,  and  costs,  leaving  the  mort- 
gage lien  unimpaired  as  to  the  other  two 
notes;  but  neither  party  admits  whether 
these  attorneys  were  right  or  wrong  in  this 
belief. 

"(14)  The  probable  value  of  the  mortgaged 
property  at  the  time  of  sale  was  about  $5,-' 
000,  except  at  forced  sale. 

"(15)  About  August  6,  1892,  Brittin,  by  blU 
of  sale,  conveyed  all  the  property  described 
In  the  mortgage,  'or  all  the  interest  therein 
which  he  acquired  by  purchase  at  the  sher- 
iff's sale.'  to  Theodore  Forby,  on  the  pur- 
ported consideration  of  $5,000,  but  in  fact 
without  any  money  passing,  and  at  the  re- 
quest of  the  plaintiffs,  and  In  view  of  his 
duty  to  deal  with  the  property  as  their  agent 
Forby  took  and  atili  holds  the  projwrty  in 
trust  for  the  plaintiffs,  and  it  Is  managed  by 
him  for  them,  with  the  view  of  reali^g  the 
best  results  therefrom." 
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Strleoe  ft  McMl(^en  and  James  Klefw,  for 
appellants.  Burke,  Shepard  &  Woods,  (Chaa. 
E.  Shepard,  of  counsel.)  for  respondenta. 

HOYT.  S.  The  dedBi(m  of  this  case  must 
turn  entirely  upon  the  oonstructlon  which  Is 
to  be  ^ven  to  the  power  of  sale  contained  in 
a  certain  chattel  mortgage  set  out  la  the 
record.  Such  chattel  mortgage  was  giren  to 
securo  the  paym^t  of.  three  semol  promis- 
sory notes,  all  of  the  same  date,  and  mator- 
Lng  at  the  same  time,  but  executed  to  dif- 
ferent parties,  A  sale  of  the  entire  property 
was  had  at  the  Instance  of  the  holder  of  one 
of  the  notes  without  the  holders  of  the  other 
notes  having  been  In  any  manner  made  par- 
ties thereto.  Under  these  circumstances, 
what  Idnd  of  title  was  passed  to  the  pur- 
chaser at  such  sale?  It  Is  argued  upon  the 
part  of  the  respondent  Bode  tliat  only  such 
a  proportionate  Interest  thereof  was  passed 
as  the  note  held  by  htm  bore  to  the  entire 
Indebtedness  secured  by  the  mortgage.  On 
the  other  hand,  the  ai^ellants  contend  that 
such  sale,  whether  made  at  the  instance  of 
one  or  all  of  the  holders  of  said  notes,  passed 
the  entire  title  to  the  property,  and  must  be 
beld  to  have  been  made  In  the  interest  of  all 
of  such  holders.  It  Is  evident  that,  if  either 
one  of  the  parties  interested  in  said  mort- 
gage had  sought  to  foreclose  the  same  In  a 
court  of  equity.  It  would  have  been  necessary 
that  he  should  have  made  all  interested  par- 
ties to  the  action,  and  any  sale  of  the  prop- 
erty decreed  by  the  court  would  have  passed 
the  entire  titie,  and  the  proceeds  of  such 
sale  would  have  belonged  proportionately 
to  the  holders  of  all  the  notes.  If  this  is  so, 
It  Is  because,  there  being  but  one  mortgage, 
the  mortgagors  could  not  rightfully  be  called 
niKtn  to  respond  to  several  distinct  foreclo- 
sure suits.  But,  If  this  is  true  as  to  a  fore- 
closure in  equity,  it  should  also  be  true  as  to 
a  foreclosure  under  the  power  of  sale  con- 
tained In  the  mortgage.  The  object  of  the 
insertion  of  such  power  of  sole  was  to  enatile 
the  mortgage  to  be  foreclosed,  and  the  Inter- 
est of  the  mortgagors  In  the  property  di- 
vested, without  a  suit  In  equity.  There  was 
only  one  power  of  sale,  and  that  was  Inserted 
for  the  benefit  of  all  the  note  holders.  It 
cannot  with  reason  be  said  that  each  of  the 
note  holders  held  a  separate  mortgage  upon 
such  an  imdlvlded  Interest  In  the  property  as 
the  note  held  by  him  bore  to  the  entire 
amount  thereby  secured.  There  was  but  one 
mortgage,  and  that  covered  all  the  property; 
and,  if  the  machinery  of  the  law  had  to  be 
set  in  force  to  foreclose  the  same.  It  must 
be  thus  set  In  force  as  to  the  whole  of  the 
mortgage,  and  the  entire  interest  of  the 
mortgagors  in  the  property.  It  would  be  no 
more  competent  for  the  holder  of  one  of  the 
notes  to  thus  separately  foreclose  as  to  any 
particular  lnt««Bt  in  said  mortgage  and  proi>- 
erty  than  It  would  have  been  for  him  to 
bare  gone  into  a  court  of  equity  and  asked 
that  an  undivided  interest  in  said  mortgage 


and  property  be  foreclosed  for  his  benefit 
We  must,  therefore,  hold  that  the  foreclosure 
Instituted  by  the  respondent  Bode  was  a 
foreclosure  of  the  mortgage  as  a  whole,  and 
upon  the  entire  interest  of  the  mortgagors, 
or  those  holding  under  them,  In  the  property; 
from  wMch  It  will  follow  that  any  sale  made 
thereunder  would,  under  ordinary  circum- 
stances, convey  to  the  purchaser  the  ratire 
Interest  that  the  mortgagors  had  in  the  prop- 
erty at  the  date  of  the  mortgage,  and  that 
the  proceeds  of  such  sale  would  be  held  by 
the  sheriff  who  made  the  sale,  or  the  note 
holder  at  whose  Instance  it  was  made,  for 
the  benefit  of  hlms^  and  the  other  note 
holders  In  proportion  to  their  Interests.^ 

Does  the  fact  that  at  the  sale  the  property 
was  purchased  in  the  Interest  of  the  other 
note  holders  change  this  general  rule?  We 
see  no  reason  whatever  for  holding  that  it 
does.  We  Itnow  of  no  reason  why  the  note 
holder  Instituting  the  proceeding  could  not 
himself  become  a  purchaser  at  the  sole  with- 
out waiving  any  of  his  rights  growing  there- 
from; and,  if  bo  could  become  such  pur- 
chaser. It  sooms  dear  that  the  other  note 
holders  might  do  the  fame.  There  is  nothing 
In  the  case,  as  we  see  it,  wlilch  tends  in  any 
manner  to  estop  the  plaintiffs  from  main- 
taining this  action.  There  was  no  notice  of 
any  reservation  at  the  time  of  the  sale,  and 
the  entire  property  was  put  up  and  sold. 
We  are  unable  to  see  how  the  fact  that  the 
purchase  thereat  was  made  In  the  interest 
of  these  plaintiffs  could  in  any  manner  Injure 
the  defendants.  The  facts  of  the  case  show 
that  the  sale  was  an  open  one,  and  every- 
body, including  the  defendant  Bode,  had  an 
opportimlty  to  bid.  In  our  opinion,  the  plain* 
tiffs  were  not  estopped  by  their  acts  from 
asserting  their  rights  to  the  proceeds  ct  the 
mortgaged  property,  nor  do  we  think  that  1^ 
making  such  purchase  th^  In  any  manner 
became  the  agents  of  the  respondent  Bode. 
But,  If  they  did,  we  do  not  think  that  such 
fact  would  cmistltate  a  def«ise  In  this  ac- 
tion. If  by  reason  of  any  snch  constmctlTe 
agency  they  now  hold  the  property,  or  any 
interest  therein,  tor  the  b«ieflt  of  the  re- 
spondent Bode,  It  Is  competent  for  him  to 
compel  a  sale  Hiereof,  and  a  division  of  the 
proceeds;  bnt  that  tact  would  not  prevent 
the  plaintiffs  from  asserting  their  rights  to 
the  money  In  the  hands  of  the  respondents 
draived  from  the  sale  under  the  foreclosure 
proceeding; 

This  dlSCTUudon,  althoui^  not  covering  all 
of  the  cinestions  atgaeA  by  the  respondents, 
does,  tn  our  opinion,  cover  all  that  are  rea- 
sonably Involved  In  the  case  made  the 
statement  of  facta  contained  In  the  record. 
In  oar  opinion,  the  objections  of  the  ptaln- 
tlfb  to  the  8th.  0th,  10th,  13th,  Utfa,  and 
15th  paragraphs  of  said  statement  ot  facts 
were  wdl  taken,  and  the  facts  contained 
In  these  paragraphs  w«e  Immaterial,  and 
could  have  no  effect  upon  the  merits  of 
the  controvert;  and  what  we  have  already 
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Bald  Is  enong}!  to  determine  all  the  qnes- 
tlons  raised  by  the  other  paragraphs.  The 
Jndgment  must  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  divide  the 
funds  derived  from  the  mortgage  sale  among 
the  several  note  holders  In  such  proportion 
as  the  amount  of  their  respective  notes  bears 
to  the  amount  ot  the  entln  Indebtedness. 

DUNBAR,  O.  3.,  and  ANDBBS,  J.,  concur. 

STILUS,  J.  I  concur  In  the  dlsporition  of 
the  case  made  by  the  foregoing  opinion.  But, 
In  my  Judgment,  the  sale  was  a  void  one, 
because  the  mortgage  did  not  authorize  either 
mortgagee  to  sell  either  a  part  or  the  whole 
of  the  property  for  his  own  debt  alone. 

SCOTT,  J.,  dissents. 


(GO  Ku.  «02) 

BEAVERS  et  8l.  T.  McKINLBY  et  al. 
(iSupreme  Court  of  Kansiui.  June  10,  1803.) 

lMpH,THTt  TR08T8  —  EVIOBSCB— FkAUDULBNT  UOM- 
VBTAHCBB — PATQEB  TO  HoK. 

1.  No  Implied  trust  restilts  in  favor  of  the 
grantor  in  a  deed  from  a  father  to  his  son 
where  ituch  deed  expresses  a  valuable  consid- 
eration, and  contains  an  habendam  clause,  and 
nsoal  coveaont  of  warranty. 

2.  Where  a  father  conveys  lands  to  his 
minor  son  without  any  actual  consideration, 
in  trost  for  the  use  and  l>enelit  of  the  grantor, 
and  thereafter,  in  execution  of  such  trust,  the 
■on  reconveys  to  the  father,  no  indebtedness 
results  from  father  to  sou  on  account  of  such 
transactions,  and  a  note  subsequently  given 
by  the  father  to  the  son  for  the  purpose  of 
creating  an  indebtedness  to  be  used  as  a  oon- 
sideratioD  for  a  sale  of  a  stock  of  merchandise 
from  the  father  to  the  sod,  for  the  purpose  of 
defrauding  the  creditors  of  the  father,  cannot 
derive  a  valid  oondderatton  from  sndi  trans- 
actioDs. 

'S.  The  trial  coort  found  that  the  only 
actual  consideration  for  the  sale  of  the  stock 
of  goods  in  controversy  by  E.  S.  B.  to  M.  B. 
B.  was  certain  alleged  indebtedness  from  K. 
S.  B.  to  M'.  E.  B.,  a  large  portion  of  which 
consisted  of  said  fraudulent  note  and  other 
invalid  claims,  and  that  such  sale  oa  the  part 
of  K,  S.  B.  was  for  the  purpose  of  hindering 
and  delaying  his  creditors  in  the  collection  of 
their  debts,  and  that  M.  E.  B.  either  had  ac- 
taal  luiowledge  of  such  intention,  or  bad 
knowledge  of  such  facts  as  should  put  a  pru- 
dent man  upon  his  inquiry.  Held,  that  the  court 
correctly  decided  that  such  sale  was  Toid  as 
to  the  creditors  of  R.  S.  B. 
(SylUibus  by  the  Court) 

On  motl(Hi  tar  rehearing.  Motion  granted, 
and  Judgment  affirmed. 
For  fbrmer  report,  see  S2  Pac  Rep.  868. 

S.  T.  Fcnn  and  M.  C.  Revllle,  for  plalntifCs 
in  error.  A.  H.  ElUs,  for  defendants  In  er- 
ror. 

ALLEN.  J.  Tills  was  a  case  heard  before 
the  commissioners,  and  an  opinion  was  filed 
In  February  by  Green.  C  Marion  E.  Beavers 
Is  plaintiff  in  this  court  In  the  title  of  the 
case,  both  In  the  petition  in  error  and  the 
opinion  heretofore  filed,  the  defendants  in 
«rrw  are  named  as  plolntUb,  and  tbo  titles 


to  the  cases,  which  were  tried  togettier  In  the 
court  below,  are  retained  hc7e.  On  the  argu- 
ment of  the  motion  for  a  rehearing  before 
the  court  It  la  claimed  that  the  petition  taiten 
by  the  trial  court,  nnd  tlie  grounds  of  its  de- 
cLbIod,  Imre  been  misapprehended,  and  that 
the  questions  discussed  In  the  opinion  are  not 
in  the  case;  tiiat  the  plaintiffs  twlow  never 
maintained  any  such  position,  or  urged  as  a 
rule  of  law  any  such  proposition,  as  the  opin- 
ion in  the  case  discusses,  and  assumes  that 
the  trial  court  sustained.  The  question  at 
Issue  is  whether  or  not  the  sale  of  a  stock  of 
goods  from  E.  S.  Beavers,  the  father,  to  M. 
E.  Beavers,  the  son,  was  made  for  the  pnr- 
pose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  the  father.  The  district 
court  made  very^  full  findings  of  fact  oa^  a 
very  small  portion  of  which  were  referred  to 
In  the  opinion. 

With  the  law  as  declared  in  the  opliUon  by 
Green,  C,  we  are  entirely  satisfied,  and  coun- 
sel for  the  defendant  in  error  expresses  lilm- 
self  as  entertaining  no  doubt  of  the  correct- 
ness of  the  legal  propositions  as  stated  in  the 
opinion,  but  contends  that  they  are  not  In- 
volved in  this  case,  and  are  by  no  means  de- 
cisive  of  it  The  transactions  connected  with 
the  conveyance  of  tiie  homestead  by  B.  S. 
Beavers  to  M.  E.  Beavers,  and  the  recon- 
veyance by  the  son  to  the  father,  are  impor- 
tant only  as  they  bear  on  the  question 
v^ether  or  not  a  certain  $1,S00  note  given  by 
the  father  to  the  son  in  fact  evidenced  a 
bona  fide  Indebtedness,  and  could,  therefore, 
be  a  valid  consideration  for  the  transfer  of 
the  stock  of  merchandise  In  controv^sy. 
The  facts  with  reference  to  this  partlctdar 
transactlDn,  as  found  by  the  trial  court,  are 
as  follows:  About  the  year  1880,  E.  S.  Beav- 
ers entered  tiie  S.  H  of  tlie  S.  B.  ^  of  sec- 
tion 21,  and  the  W.  %  of  the  N.  E.  %  of  sec- 
tion 28,  township  9,  range  20,  In  Books  coun- 
ty, under  the  homestead  law,  and  perfected 
bis  title  thereto  prior  to  the  lat  day  of  Oc- 
tober, 1886.  He  was  a  traveling  salesman, 
working  on  n  salary.  His  two  sons,  Marion 
E.  and  Bruce  W.,  resided  on  the  homestead 
part  of  the  time,  and  attended  school  in  Kan- 
sas City  a  portion  of  the  time.  On  October 
1,  1886,  E.  S.  Beavers  conveyed  this  land  to 
M.  E.  Beavers,  and  expressed  In  the  deed  a 
consideration  of  $1,000,  but  In  fact  no  con- 
sideration was  paid.  Immediately  after 
making  said  conveyance,  E.  S.  Beavers  made 
a  pre-emption  filing  on  another  quarter  sec- 
tion of  government  land,  and  made  entry  and 
payment  therefor  about  six  months  thereaft- 
er. In  the  month  of  May,  1887.  Ou  the  28th 
day  of  May,  1887,  M.  E.  Beavers  reconveyeil 
the  homestead  to  Ms  father,  the  expressed 
consideration  in  the  deed  being  $1,500.  The 
court  then  proceeds  to  state,  that  there  Is  of- 
fered in  evidence  a  note  of  the  date  of  May 
30,  18S~,  executed  by  B.  S.  Beavers  to  M.  E. 
Beavers  for  $1,500,  payable  on  or  about  the 
9th  day  of  July,  1888,  bearing  10  per  c«it.  In- 
terest, whidi  M.  B.  Beavers  testlfles  was 
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given  to  him  In  eonsIderatloD  of  flie  porcbase 
price  of  said  land.  E.  S.  Beavers,  however, 
testifies  that  said  note  was  given  in  consider- 
ation of  an  Incumbrance  of  91>900,'  which  he, 
E.  S.  Beavera,  had  placed  on  said  land  after 
It  was  reconveyed  to  him.  After  continnlng 
at  lenfiTtta  on  other  matters  connected  wiOi 
the  case,  some  of  which  will  be  hereaft« 
Dtentioned,  the  court  proceeds:  "On  the  ques- 
tion Qt  intrat  to  AeSiaxui  the  creditors  of  E. 
S.  Beavers,  I  find  that  Oie  conveyance  of  the 
homestead  from  B.  8.  Beavers  to  SI.  B. 
Beavers  was  in  trust  fw  the  use  and  benefit 
of  B.  S.  Beavers,  and  that  the  reconv^ance 
was  in  executl<m  of  that  trust,  $nA  that  flie 
$1,500  note  does  not  represent  an  actual  In- 
debtedness from  B.  S.  Beavers  to  M.  H. 
Beavers."  From  tliis  language  It  was  as- 
sumed that  the  trial  court  found  that  a  trust 
resulted  by  oiKration  of  law  from  the  con- 
veyance of  the  homestead  from  the  fiither  to 
the  son.  A  careful  examination  of  the  find- 
ings of  the  court  and  of  fbe  evidence  in  the 
(ase  convinces  us  that  the  court  did  not  so 
find,  but  fbat  the  court  In.  fact  found  that 
the  oonv^ance  from  the  fbther  to  the  son 
was  in  trust  In  the  strictest  soise  of  the 
term,  and  was  conveyed  to  him  In  confidence 
on  the  part  of  the  father  that  he  would  re- 
convey  on  request;  and  that  flie  confidence 
of  the  fathffl*  was  well  founded;  and  that  the 
son*  although  under  no  legal  obligation  to  do 
80,  so  far  as  the  evidence  in  the  case  dta- 
closes,  did  execute  the  trust 

It  Is  omtended  that  the  findings  by  the 
trial  court  are  not  supported  by  the  evidence. 
The  evidence  with  reference  to  the  giving  of 
tills  note  is,  to  say  the  leasts  very  unsatisfac- 
tocy.  The  deed  from  son  to  father  is  dated 
May  2Sth;  the  note  Is  dated  May  30th.  B. 
8.  Beavers  testified  that  he  sold  the  land  to 
his  son.  The  deed  expressed  a  consideration 
of  $1,000,  but  he  tcstlfira  that  the  son  did  not 
give  him  any  tiling  at  all  for  it  As  to  the 
giving  of  the  note  he  was  asked:  "Question. 
Was  that  note  ^ven  on  the  same  day  that 
this  deed  was  given?  Answer.  I  don't  know 
wbctlier  It  was  or  not"  The  testimony  of 
both  father  and  son  with  reference  to  tli-; 
time  and  place  of  the  giving  of  this  note  was 
very  indefinite.  The  conveyance  of  the  home- 
stead to  the  son  was  Immediately  followed 
by  the  filing  of  a  pre-emption  claim  by  the 
father  on  another  quarter  section  of  land, 
and  he  testifies  that  he  was  aware  tliat  be 
could  not  hold  title  to  the  homestead  and 
also  make  the  filing  on  the  pre-emption 
claim'.  It  ^vas  admitted  that  he  proved  up  on 
the  southwest  quarter  of  section  21  on  May 
8,  1887,  and  the  reconveyance  from  his  son 
was  OD  the  28th  of  that  month;  so  the  title 
to  the  homestead  was  vested  In  Marlon  E. 
less  than  a  month  more  than  the  time  re- 
quired, and  tn  fact  taken  to  secure  title  to 
the  other  piece  of  land.  We  think  all  these 
drcnmstances,  when  taken  together,  tended 
strongly  to  show  that  the  homestead  was 
Conveyed  by  £.  S.  Beavers  to  his  son  tn 


trust  for  the  grantor,  and  fbat  the  fiuit  that 
the  Btm  reconveyed  so  soon  after  the  title  to 
the  other  land  had  been  perfected  indicates 
that  Budi  a  reconveyance  was  in  execntlon  of 
that  trust  We  think  the  evldoice  sustains 
the  flndmgs  of  the  court  This,  of  Itself, 
would  be  sufficient  to  require  the  affirmance 
qf  flie  judgment,  but  a  full  and  careful  ex- 
amination of  the  record  leaves  no  doubt  In 
our  minds  that  this  case  was  correctly  deed- 
ed by  the  district  court  The  court  finds  that 
E.  8.  Beavers  transferred  to  his  son  M.  E. 
property  as  follows:  Stock  of  merchandiset 
$2,117;  book  accounts,  ^143.22;  store  build- 
ing $800;  town  lots  In  Palco,  $300;  with 
residency  $100;  other  lots  In  Palco,  $225. 
Tb&t  Marion  Beavers  was  married,  hod  a 
furnished  house,  a  team  and  bogey.  That  he 
hod  been  away  attending  school  at  Kansas 
City.  That  the  father  and  youngo:  son  lived 
during  a  portion  of  the  time  with  Marion  and 
his  wife  as  one  fiimlly.  Marion  B.  Beavevs 
did  not  become  of  age  until  July  9t  1888,  and 
the  alleged  sale  of  the  goods  was  made  In 
the  following  December.  The  only  property 
he  had  aside  from  what  he  dolms  to  have 
earned  after  he  became  of  age  was  that  de- 
rived  from  his  grandparents,  whldi  amount- 
ed at  the  time  of  this  transaction  to  $1,151^ 
25,  and  sndi  as  his  fttthw  may  Imve  given 
him.  The  alleged  assumption  by  Marion  B. 
Beavers  of  the  Indebtedness  of  the  father  to 
the  minor  son  is  hardly  snstamed  by  the  ev- 
idence. With  reference  to  that  matter  the 
faOier  testified  that  he  had  nothing  to  do 
with  It;  "that  It  is  a  matter  fixed  up  lietween 
the  boys  Oiemselves."  The  mere  giving  of  a 
note  by  Marion  Beavers  to  his  brotiier  for 
the  amount  due  him  from  their  father  c6idd 
not  op^nte  to  relieve  the  fiither  from  his  in- 
debtedness to  his  minor  s  and  the  trial 
court  found  that  this  was  not  a  legal  as- 
sumption on  the  part  of  M.  E.  Beavers,  and 
that  It  was  not  mnde  In  good  faith.  Consid- 
ering that  the  father  was  indebted  to  the 
amount  of  $3,000  for  the  very  mercliandlse. 
In  part  at  least,  in  controvert  in  this  case; 
that  he  conveyed  all  the  property  he  had 
that  was  of  any  considerable  value  to  his 
son;  and  that  the  consideration  for  such  con- 
veyance Is  patched  np  in  such  manner  as  Is 
shown  in  this  caBo,~we  think  the  contusion 
reached  by  the  trial  court  cnttrely '  correct 
The  rehearing  will  be  granted,  and  the  jndg^ 
ment  affirmed.  All  the  Justices  concurring. 


(51  Kan.  544) 

STANDARD  IMPLEMENT  CO.  v.  PARIilN 

&  ORENDORPP  CO.,  (two  cases.) 
(Supreme  Court  of  Kansas.  June  10,  1803.) 

CoNUtTloxAL  Sales  —  When  Titus  Fasbbs  — 
RiGUTS  OP  Sgllbr. 
1.  "Where  the  buyer  is  by  the  contrac* 
botmd  to  do  anj-thiag  as  a  condition,  cither 
precedent  or  coucurrout,  on  which  the  pnsiung 
of  the  property  depeads.  the  property  will  not 
pass  until  the  cooditlon  be  fnlnlicd,  even  tbouffb 
the  goods  may  have  been  actually  delivered  to* 
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to  the  posseasioQ  of  the  buyer."  Benj.  Sales, 
(Brett's  6th  Ed.)  S  320. 

2.  Where  a  party  obtains  from  another  the 
possessioQ  of  persoiial  property,  consisting  of 
agricoltural  implements,  wagons,  and  buggies, 
under  a  written  contract  that  he  will  hold  the 
same  in  trust  for  the  benefit  of  and  subject  to 
the  order  of  the  owner  thereof  until  fully  paid 
for,  and  that,  if  any  sales  are  made  by  nim 
of  the  property,  that  he  will  hold  the  proceeds, 
whether  in  cash,  notes,  or  book  acconnts,  in 
trust  for  and  subject  to  the  order  of  the  Ten- 
dor;  and,  snbseqaently,  without  the  knowledge 
or  omsent  of  the  vendor,  be  executes  and  deliv- 
ers a  chattd  mortgage  upon  the  property  to 
another  creditor,  to  secure  an  ola  and  prior 
indebtedness,  and  the  mortgagee  does  not  pay 
or  loan  any  money  on  account  of  such  personal 
property,  and  does  not  give  the  mortgagor  any 
credit  on  acconnt  of  his  possession  of  the  same, 
'-'hM,  that  such  vendor,  in  a  proper  action, 
may  reclaim  the  same  from  such  a  mortgagee, 
If  the  latter  has  the  possession  thereof. 
{SyUabos  by  the  Court.) 

Error  from  district  oourt,  Barber  county; 
C.  W.  Eails,  Judge. 

Replevin  by  the  Parlln  &  Orendorff  Com- 
pany against  the  Standard  Implement  Com- 
pany. Plaintiff  had  judgment,  and  defend- 
ant brings  error.  Affirmed. 

The  other  facta  fully  appear  in  the  follow- 
ing statement  by  BOSTON,  C.  J.: 

On  the  15th  day  of  April,  1889,  the  Parlln 
&  Orendorff  Company  brought  an  actlcm  in 
replevin  against  the  Standard  Implement 
Company,  L.  M.  Spencer,  A.  N.  Spencer, 
and  J.  N.  Eastwood,  to  recover  poesesslon 
of  certain  personal  property,  valued  at  $2,- 
205.05.  l^e  property  was  recovered  under 
the  writ,  and  delivered  to  that  company. 
Issue  wa.s  Joined  between  the  plaintiff  and 
the  defendant  the  Standard  Implement 
Company.  On  the  17th  day  of  AprU,  1889, 
■the  Parlin  &  Orendorff  CMnpany  commenced 
another  action  in  replevin  against  the  same 
defendairts  to  recover  possessioD  of  certain 
other  personal  property,  valued  at  ,$153. 
The  property  was  taken  under  the  writ,  and 
also  d^vered  to  tbat  company.  Issue  was 
Joined  wltti  the  defendant,  tiie  Standard 
Implemesit  Company.  On  the  2901  day  of 
November,  1889,  the  two  cases  wctb  consol- 
idated by  agreement  of  parties,  and  tried 
as  one  aotlML  The  actions  arose  out  of  the 
facts  connected  with  the  failure  of  L.  M. 
Spenoer,  of  Kiowa,  Barber  ooun^.  The 
goods  in  coDtrorer«y  had  be«i  dc^rered  .by 
L.  H.  Spencer  to  the  Standard  Implranent 
Company  upon  a  93,000  mtHteage  and  a 
$4,300  mortgage.  That  company  claimed 
tlie  rlglit  of  possesstoc  of  the  goods  by  rea- 
son of  Oielr  chattel  mortgages  and  the  de- 
livery under  tilem.  The  Farlln  ft  Orendorff 
Company  claimed  to  be  entitled  to  tbe  pos- 
session of  tiiese  goods,  tor  tbe  reason  that 
they  were  obtained  1^  Spencer  nptm  writ- 
ten ccmtmot^  1^  tbe  terms  ct  vtbiob.  the  ti- 
tle xemained  in  that  company,  nut  com- 
pany also  claimed  that  tlie  chattel  mort- 
gages given  to  -the  Standard  Implement  Com- 
pany were  not  accepted  In  good  fattb,  and 
were  fraudulent  The  cause  was  tried  to  a 
jury,  who  returned  a  general  verdict  In  ta^ 


vor  of  tihe  Parlln  &  Orendorff  Company. 
Judgment  was  rendered  aoeordlngly.  The 
Standard  I  m  piemen  t  Com  pony  excepted, 
and  brings  the  case  her&  AiUrmed. 

R.  O.  Boggess  and  Overstreet  &  Denton, 
for  plaintiff  In  error.  E.  &imple  and  Ches- 
ter L  Ixmg,  for  defendant  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
If  the  contracts  under  which  L.  M.  Spenew 
received  the  goods  In  dispute  from  the  Parlin 
&  Orendorff  Company  were  conditional  soles 
only,  or  If,  under  the  contracts,  that  com- 
pany could  reclaim  the  goods,  then.  In  any 
event,  tbe  Judgment  of  the  trial  court  must 
be  affirmed.  Tha  provision  of  the  contracts 
referred  to  reads:  "All  goods,  and  the  pro- 
ceeds of  all  sales  of  goods,  received  under 
this  contract,  whether  the  proceeds  are  In 
notes,  cash,  or  book  aooounts,  we  agree  to 
hold  as  collateral  security.  In  trust  and  for 
the  benefit  of,  and  subject  to  the  order  of, 
the  Parlln  &  Orendorff  Company,  until  we 
have  paid  in  full  In  cash  all  our  obligations 
due  the  Parlln  &  Orendorff  Company."  It 
Is  held  in  HalloweU  v.  Milne,  10  Kan.  65. 
that  when  goods  are  sold  at  a  fixed  price 
to  be  paid  thereafter,  and  delivery  is  made 
upon  the  express  condition  that  until  the 
price  Is  paid  the  title  Is  to  r«naln  In  the 
vendor,  payment  is  a  condition  precedent, 
and,  until  made,  the  property  is  not  vested 
in  the  purchaser.  Sumner  v.  McFnrlin,  15 
Kan.  000;  HaU  v.  Draper,  20  Kan.  137; 
State  V.  Spencer,  43  Kan.  H4,  23  Pac  Rep. 
159;  Baring  v.  Galpln,  (Conn.,  1888,)  IS  Atl. 
Bep.  266;  23  Amer.  Law  Rev.  1011;  Moors 
V.  Kidder,  (N.  Y.  App.,  1887,)  ]2  N.  E.  Rep. 
818;  Cogglll  V.  Knilroad  Co.,  3  Gray,  545; 
Mack  T.  Story,  57  Conn.  407;*  Harknesa  t. 
Russell,  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51; 
Ballard  v.  Burgett,  40  N.  Y.  314.  At  the 
time  of  the  executlMi  of  the  mortgages  by 
L.  M.  Spencer  to  the  Standard  Implement 
Company  that  company  did  not  pay  or  loan 
any  m<Hiey  to  L.  M.  Spenoer  on  account 
at  the  mtHrtfi^iges  or  the  property  described 
therein,  as  tbe  mortgages  were  givai  to 
secure  ¥4,300  of  an  old  and  a  prior  indebt- 
edness. It  does  not  appear  from  any  of  tbe 
evidence  that  the  Standard  Implem«it  Com- 
pany gave  Lw  M.  Spacer  any  credit  on  ac- 
•iount  of  the  goods  obtained  from  the  Parlln 
k  Orendorff  Company.  Therefore,  upwi  thb 
facts  disclosed,  we  tliiidc  the  Parlln  Oren- 
dorff Gtnnpany  were  entitled,  under  tbe 
contracts,  to  reclaim  tbe  goods  from  the 
Standard  Implement  Company.  State  v. 
Spencer,  supra;  BenJ.  Sales,  (Bennett's  6Hi 
Bd.  1892,)  I  320;  Baring  t.  Galpln.  supra; 
Moors  T.  Kidder,  106  N.  T.  ^  12  N.  E. 
Rep.  818;  Sargent  v.  Metcolf.  6  Gray,  SOG; 
Cogglll  T.  Railroad  Co.,  supra.  We  are  re- 
ferred to  Von  Dusor  t.  Allen,  90  HI.  499, 
heading  IJiat  attadilng  creditors,  ^tboot  no- 
tice, ere  preferred  to  the  orij^nal  vendor, 

'IS  AtL  Rep.  707. 
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bat  the  decMons  of  mprone  ooort  of 
Ullnols  upon  this  subject  are  against  the 
great  wetgbt  ot  aathorHy.  and  tbe  reaacMilng 
of  tbat  case  and  other  atmllar  Illinois  cases 
18  not  Batisftictor7.  BenJ.  Sales,  (6tli  Ed.) 
285,  286.  The  statute  of  May  25.  1880,  for 
the  deposit  of  coatracts  for  ooadlQonal  aales 
In  the  ofllce  of  tbe  register  of  deeds,  did  not 
affect  tb^  parties.  Their  rltfkts  accrued  pri- 
or to  tfaat  statute  going  Into  force.  CSupter 
255.  Sess.  Laws  18S9. 

'Hie  complaint  that  the  oonrt  left  to  the 
Jmy  the  l^al  effect  of  the  contracts  does 
not  avail.  While  It  Is  tbe  duty  of  a  court 
to  give  the  construction  of  written  contracts 
offered  In  evidence,  yet.  If  the  verdict  shows 
that  the  jury  must  have  placed  a  correct  oon- 
structlMi  upon  it,  there  can  be  no  reversal 
for  that  cause.  Insurance  Co.  v.  Curran,  8 
Kan.  10;  Afeln  v.  Davis.  11  Kan,  580.  The 
Judgment  of  the  district  court  will  be  af- 
firmed. All  tbe  justices  concurring. 


(51  Kan.  632} 

PARLIN  &  OnENDORFF  CO.  v.  SPEN- 
CER, (STANDARD  IMP,  CO..  Intervener.) 

(Supreme  Court  of  Kansas.  June  10.  1803.) 

COATTIL  MOUTOAOKS— VaLIDITTAS  AGAINST  JIOBT- 
OAOOB'S  CbBDITOBS. 

1.  A  debtor,  even  if  insolvent,  has  a  right 
to  prefer  one  crwlitor  over  another,  and,  if 
Bucn  a  creditor  acctpta  from  bis  debtor  lo  good 
faith,  and  with  no  fraudulent  or  wrongful  pur- 
pose a  chattel  mortgage  covering  his  stock  of 
goods,  it  will  be  valid,  notwithaUndiag  it  may 
deprive  another  creditor  of  property  with  which 
to  pay  his  debt. 

2.  Tbe  fact  that  a  debtor  in  faillug  dt^ 
cumstan^s,  without  the  knowledge  of  the  cred- 
itor, executes  and  sends  to  a  register  of  deeds 
a  chattel  mortgage  upon  his  stock  of  goods  to 
secure  an  actual  existing  Indebtedness,  thereby 
preferring  the  creditor  accepting  the  mortgage 
over  another  creditor,  doea  not  neceasariiy  or 
conclusively  show  that  there  was  a  collusive 
and  fraudulent  understanding  between  the 
debtor  and  creditor,  for  the  benefit  of  such 
creditor,  before  tbe  execution  or  filing  of  the 
mortgage. 

3.  It  does  not  necessnrily  or  conclusively 
follow  that  there  was  a  collnsive  and  fraudulent 
understanding  or  agreement  between  a  pre- 
ferred creditor  and  bis  debtor  because  tbe  cred- 
itor, who  has  been  preferred  by  bU  debtor  over 
other  creditors  by  a  chattel  mortgage  upon  his 
stock  of  goods,  soon  afterwards  permits  such 
debtor,  under  a  written  contract  as  agent,  to 
sell  and  account  for  goods  In  his  possession  and 
bdon^ng  to  the  creditor. 

Syllabus  by  the  Court.) 

Error  from  district  court,  Barber  county; 

C.  W.  Ellis,  Judge. 

Action  In  attachment  by  the  Parlln  &  Oren- 
dorff  Company  against  L.  M.  Spencer.  Tbe 
Standard  Implement  Company  intervened, 
claiming  the  property  seized.  Plaintiff  bad 
Judgment,  and  claimant  brings  error.  Re- 
versed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BORTON,  C.  J.: 

On  the  15th  of  April,  1880,  the  Parlln  & 
Orendorff  Company  commenced  their  action 
against  L.  M.  Spencer  to  recover  92,255.08 


(Kua. 

upon  an  account  for  goods,  wares,  and  mer* 
chandise  sold  and  delivered.  An  order  of  at- 
tachment was  issued  and  levied  on  April 
15,  1889.  at  8:25  o'clock  P.  M.  Prior  to  the 
levy  L.  M.  Spencer  had  executed  two  mort- 
gages to  the  Standard  Implement  Company 
upon  the  stock  of  goods  upon  which  tbe  levy 
was  made.  One  mortgage  was  e^cecuted  ou 
April  13,  1889.  but  dated  April  12,  1889,  for 
$3,000.  This  was  filed  for  record  In  the  office 
of  the  register  of  deeds  on  Monday,  April 
16th,  at  7  o'clock  A.  M.  The  other  mortgage, 
for  f 4,300.  was  dated  April  15,  1888,  but  not 
filed  for  record  untU  April  16,  1889,  at  7 
o'clock  A.  M.  At  the  time  of  the  levy  the 
sheriff  had  notice  of  both  chattel  mortgages, 
and  the  Standard  Implement  Company 
claimed  the  possesion  of  the  stock  of  goods. 
That  company  filed  Its  motion  to  discharge 
th^  property  from  the  attachment,  upon 
the  ground  that  prior  to  the  levy  It  was 
entitled  to  the  same,  and  In  the  actual  pos- 
session thereof  under  the  chattel  mortgages. 
On  the  6th  of  December,  1S89,  the  motion  to 
discharge  the  property  was  heard,  but  over- 
ruled. The  court  made  and  filed  concln^ons 
of  fact  and  of  law.  The  Standard  Implement 
Company  excepted,  and  brings  the  caso  here. 

R.  O.  Boggess  and  Overstreet  &  Denton, 
for  plaintiff  in  error.  E.  Sample  and  Chester 
I.  Long,  for  defendant  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
A  preliminary  question  Is  presented.  It  la 
claimed  that  we  cannot  consider  this  case 
upon  its  merits,  because  it  is  said  that  all  of 
the  tpstimouy  is  not  contained  In  the  record, 
and  Wlnstead  v.  Stnndeford,  21  Kan.  270,  la 
cited  as  decisive.  That  case,  however,  docs 
not  control.  The  case  made  shows  that  all 
the  testimony  introduced  upon  the  trial  Is 
preserved.  It  Is  true  that  the  names  of  the 
attorneys  making  the  case  appear  before  the 
acceptance  of  the  service  Uiereof,  but  the 
statement  concerning  the  evidence  is  not 
referred  to  incidentally  in  a  mere  notice  of 
the  attorneys  about  amendments,  as  in  Win- 
stead  V.  Standeford,  supra.  It  seems  to  be 
admitted  that  on  April  13,  18S9,  when  the 
mortgfige  of  $3,000  was  executed  by  L.  M. 
Spencer  to  the  Standard  Implement  Com- 
pany, Spencer  was  indebted  to  that  company 
for  more  than  that  amoimt  This  mortgage 
was  filed  for  record  on  April  15,  1SS9,  at  7 
o'clock  A.  M.  Tbe  levy  lu  this  case  was  not 
made  imtll  0:25  o'clock  P.  M.  of  April  15th, 
several  hours  after  the  filing  of  the  chattel 
mortgage.  In  the  findings  or  conclusions  of  the 
trial  court  It  is  stated  that,  as  L.  M.  Spencer, 
in  disregard  of  the  riglits  of  other  creditors, 
who  had  treated  him  fairly  and  honestly, 
executed  a  chattel  mortgage  to  the  Standard 
Implement  Company,  and  forwarded  it  for 
filing  to  tbe  register  of  deeds,  without  its 
knowledge;  and  that  as  Spencer  was  subse- 
quently permitted  to  have  possession  and  sell 
a  part  of  the  goods  claimed  by  the  Standard 
Implement  Company,  and  In  his  possession 
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at  tlie  time  of  the  execution  of  the  mortgage, 
it  condusiTely  follows  that  there  most  hare 
been  a  prior  understanding  between  L.  U. 
Spencer  and  the  Standard  Implement  Com- 
pany to  override  the  other  creditors,  and 
for  Spencer  to  receive  some  benefit  from  the 
chattel  mortgage.  The  trial '  court  did  not 
fix  the  predse  date  of  this  supposed  under> 
standing,  but  found  It  was  prior  to  the  filing 
of  the  mortgage.  This  court  has  frequaitly 
decided  that  a  debtor,  even  if  Insolvent,  has 
a  ripht  to  prefer  one  creditor  over  another. 
Randall  v.  Shaw,  28  Kan.  422;  Tootle,  Hosea 
&  Co.  V.  ColdweU,  30  Kan.  125,  1  Pac.  Rep. 
329;  Farlin  v.  Sook,  30  Kin.  401, 1  Pac  Rep. 
123.'  It  does  not  necessarily  or  conclusively 
follow  that  there  was  any  fraudulent  coUu* 
slon  between  Ii.  M.  Spencer  and  the  Standard 
Implement  Company  at  the  time  the  chattel 
mortga^  of  ^3,000  waa  filed,  because  L.  M. 
Spencer  executed  voluntarily  a  chattd  mort- 
gage to  that  company,  and  sent  It  to  the  re^ 
later  of  deeds  tor  flIUig.  without  its  knowl- 
edge. Spencer  had  the  right  to  prefer  the 
Standard  Implement  Company,  if  he  so  de- 
sired. We  think  the  trial  court  placed  too 
mndi  importance  upon  the  act  of  L.  U.  Spen- 
la  preferring:  the  claim  of  the  Standard 
Implemrat  Company.  We  find,  however,  no 
evidence  in  tiie  record  showing  any  improper 
onderstandlng  between  that  company  and 
Splicer  pri<ff  to  the  execution  or  filing  of  the  . 
$3,000  mortgage.  Nor  are  we  satisfied  Hut 
the  action  of  the  Standard  Implemmt  Com- 
pany, In  permitting,  under  a  written  ptmtract, 
L.  M.  Spencer,  as  its  ag^t,  after  the  levies, 
to  seU  its  property,  which  had  been  replev- 
led*  necessari^  or  conclusively  shows  that 
there  was  a  fraudulent  understanding  be- 
tween the  parties  before  the  execntltni  or 
filing  of  flie  mortgage  complained  of.  Frank* 
hooser  v.  Ellett,  22  Kan.  128;  Whltson  v. 
Orifils,  39  Kan.  211. 17  Pac.  Rep.  SOI. 

There  were  other  findings  or  conclu^ons 
made  by  the  trial  court,  but  those  referred 
to  are  made  so  prominent  that,  In  view  of  the 
evidence  presented,  we  do  not  think  the 
judgment  should  stand.  Of  course.  If  It  was 
the  intention  of  L.  M.  Spencer  and  the 
Standard  Implement  Company  to  overstate 
the  amount  of  debt  secured  in  the  execution 
of  the  two  mortgages,  with  the  fraudulent 
intent  to  hinder,  delay,  and  defraud  cred- 
itors, then  both  mortgages  would  be  void. 
Wallach  v.  WyUe.  28  Kan.  138;  Winstead 
V.  Hulme,  32  Kan.  568,  4  Pac.  Rep.  994.  But, 
If  it  was  the  Intention  of  the  parties  to  the 
mortgages  oaij  to  secure  the  actual  amount 
of  Indebtedness,  the  mortgages,  for  that 
amount,  taay  be  valid,  If  acc^ted  In  good 
faith,  and  with  no  firandulent  Intent.  Corbln 
V.  KIncaid,  SS  Kan.  649,  7  Pac.  Rep.  145; 
Bnsh  r.  Bush,  33  Kan.  657,  6  Pac.  Rep.  794; 
Hnt^ies  Shull,  33  Kan.  127,  S  Pac.  S^. 
414;  Allen  Paget,  42  Kan.  074.  22  Pac. 
Rep.  726. 

It  Is  urged  tbat  the  trial  cotirt  committed 
error  in  not  permitting  a  change  of  venue. 


and  many  errors  are  also  illegcd  concmiing 
the  Introductlcm  of  testimony;  but,  as  the 
case  must  go  back  for  another  hearing  upon ' 
Its  merits,  and  as  It  will  be  heard  before  a 
different  trial  judge,  we  do  not  think  It  necee- , 
sary  to  comment  upon  these  various  excep- 
tions. The  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  All  the  justices  concur- 
ring. 

(SI  K».  666) 

PARLIN  &  ORENDORFP  CO.  v.  SPEN- 
CER, (STANDARD  IMP.  CO.,  Intervener.) 
(Supreme  Court  of  Kansas.  June  10,  1893.) 

ATTICHMBNT  —  InTEUVKNTIOS— BUKDEN  OF  PHOOr 

— Chattel  Moutqaob  —  Rscokdino—Riohts  or 

CnSDITOHS. 

1.  Where  a  person,  other  than  the  defend- 
ant, files  a  motion  to  discharge  property  from 
the  levy  of  an  attachment,  upon  the  ground 
that  he  is  the  owner  thereof,  or  has  a  special 
interest  therdn  entitling-  him  to  the  possession 
of  the  same,  and  it  id  oot  alleged  in  the  motion 
that  the  affidavit  for  the  attachment  is  untrue, 
or  that  the  proceedings  are  in  any  way  Irregu- 
lar, the  burden  is  upon  such  person  or  claimant 
to  prove  the  alIpf;ationa  of  his  motion,  and  the 
court  hearing  the  same  may  properly  require 
such  claimant  to  first  produce  nia  evidence. 

2.  Where  a  person,  without  the  knowledge 
of  the  mortgagee,  executes  and  sends  by  mall, 
on  Saturday,  April  13,  1889,  a  chattel  oiort- 
gage  upon  his  stock  of  goods  and  merchandise 
to  a  register  of  deeds,  with  direction  to  "keep 
inclosed  in  your  possession."  and  the  mortga- 
gee, on  the  next  day,  Sunday,  April  14th,  calls 
upon  the  register  of  deeds  outside  of  liis  office, 
and  obtains  the  chattel  mortgage,  and  then  ac- 
cepts the  same,  and  thereupon  redelivers  the 
mortgage  to  the  renster  of  deeds,  requests  him 
to  file  it  in  his  omce,  and  pays  hiio  his  fee 
therefor,  and  the  register  of  deeds  upon  the 
folluwitig  momiug  at  T  o'clock,  Monday,  April 
15th,  files  the  mortgage  in  his  office,  such  mort- 
gage, as  against  creditors  of  the  mortgagor 
and  subsequent  purchasers,  cannot  be  conrad- 
ered  as  deposited  in  the  office  of  the  register  of 
deeds  until  Monday  morning,  when  such  regis- 
ter takes  the  mortgage  to  his  office. 

3.  A  chattel  mortgage  not  deposited  in  the 
office  of  the  register  of  deeds  is  auaolutcly  void 
as  against  an  attaching  creditor  of  the  mort- 
gagor, where  the  mortgagee  is  not  in  actual 
possesaioD  of  the  property  mortgaged  at  the 
time  of  the  levy  of  the  attaching  creditor. 
Paragraph  3903.  Gen.  St.  1889;  Ramsey  t. 
Glenn,  U  Pac.  Itep.  265,  3^  Kan.  271;  Jewell 
V.  Simrwon,  10  Pac  Rep.  450.  38  Kan.  302. 

4.  The  evidence  In  the  case  examined,  and 
hdd  to  be  sufficient  to  sustaiu  the  finding  made 
by  the  district  jndge  in  favor  of  the  attaching 
creditor. 

(Syllabus  by  the  Court.) 

Error  from  disti-ict  cotirt,  Barber  county; 
C.  W.  Ellis,  Judge. 

Action  in  attnchment  by  the  Parlin  A  Oren- 
dorff  Company  against  L.  M.  Sprncer.  The 
Standard  Implement  Corapnny  intfrvened, 
claluiiug  the  property  seized.  Plaintiff  had 
judgment,  and  claimant  brings  error.  Af- 
firmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HORTON,  C.  J.: 

On  April  15,  1889,  the  Parlln  &  Orendorff 
Company  commenced  fh^r  action  against 
one  L.  M.  Spen  er  for  a  debt  of  $£^.22. 
and  cansed  an  attachment  to  Issue  against 
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Ids  property.  The  order  of  attachment  traa 
delirered  to  George  W.  Sterols,  sheriff,  at 
12  o'clock  and  15  minutes  A.M.ci  that  date, 
and  executed  by  the  sheriff  at  4  o'clodc  and 
J30  minutes  A.  M.  of  the  same  day,  lery- 
ing  upon  a  large  quantity  of  merchandise  at 
Kiowa,  Barber  comity,  consisting  of  vaiious 
kinds  of  machinery,  agricultural  Implements, 
buggies,  and  wagons.  On  the  14tli  day  of 
Blay,  18S9,  the  Standard  Implemrait  Compa- 
ny, claiming  the  property,  filed  Its  motion  to 
discharge  the  same,  which  came  up  for  hear* 
Ing  on  the  2Sth  day  of  September,  1889, 
but  during  the  hearing,  by  leave  of  court, 
the  motion  was  withdrawn  from  the  further 
consideration  of  the  court  wl13iout  prejudice, 
with  leare  to  reflle  ^e  same  or  other  mo- 
tions. Afterwards,  on  the  22d  day  of  Octo- 
ber, 1SS9,  the  Standard  Implement  Company 
filed  its  motion  to  discharge  the  attached 
property,  which  motion  was  duly  verified, 
and  set  forth  that  prior  to  and  at  the  time  of 
levying  the  writ  of  attachm^t  It  was  the 
absolate  owner  of  a  part  of  the  goods  levied 
upon,  and  had  a  special  ownereihlp  in  the 
bolnnce  of  the  property  by  virtue  of  two 
chattel  mortgages.  On  November  20,  18S9, 
on  leave  of  court,  Parlln  &  Orendorff  filed  a 
general  denial  to  the  Standard  Imi^em«it 
Company's  motion,  and  on  the  same  day.  on 
motion  of  the  Standard  Implement  Compa- 
ny, the  verification  to  the  Parlin  &  Orea- 
dorff  Company's  answer  was  stri  ken  out, 
no  leave  having  been  granted  to  verify.  On 
the  same  day,  November  26,  1SS9.  the  same 
being  a  regular  Judicial  day  of  the  Novem- 
ber term,  1880,  of  said  court,  this  causn 
came  on  for  hearing  upon  the  Standard 
Implement  Compnny's  motion.  Parlin  & 
Or^dorff  demanded  a  jury,  which  was  con- 
sented to  by  the  Standard  Implement  Com- 
pany,  and  thereupon  a  jury  was  impanoled 
and  Bwom  to  try  the  issues,  at  which  time 
the  court  ruled  that  the  burden  of  proof 
was  upon  the  Standard  Implement  Compa- 
ny, to  which  ruling  of  court  tbe  Standard 
Implement  Company  excepted  at  the  time, 
whereupon  the  cause  proceeded  to  trial, 
and  evidence  was  Introduced  by  affidavits, 
record  and  oral  testimony,  and  the  trial 
pro'Nifeded  from  day  to  day  until  all  the  evi- 
dence offered  and  allowed  by  the  court  had 
been  Introduced.  On  the  4th  day  of  Decem- 
ber, IRSO,  the  Jury  returned  a  verdict  finding 
generally  for  the  Parlin  &  Oren<lorff  Compa- 
ny. On  the  same  day  the  Staudard  Imple- 
ment Company  filed  Its  motion  to  vacate 
and  set  aside  the  verdict  of  the  jury,  and 
to  render  judgment  In  favor  of  the  Standard 
Implement  Company,  discharging  and  dis- 
solving the  attachment,  and  releasing  to 
them  all  the  property  attached  in  said  cause, 
and  especially  the  property  as  shoi^-n  by 
Exhibit  B  to  the  sheriff's  return;  and  during 
the  argument  of  said  motion  the  court  asked 
the  attorneys  for  the  Standard  Implement 
Company  whether  they  desired  the  court  to 
pass  upon  all  questions  of  fact,  ludepeudent 


of  the  findings  of  tbe  Jury,  and  the  attom^s 
informed  the  court  that  they  so  requested. 
Thereupon  the  court  passed  upon  the  qiea- 
tlons  of  fact.  Independent  of  the  findings  of 
the  Jury,  and  upon  the  merits  of  the  motion 
and  the  merits  of  the  case,  independent  of 
the  findings  of  Ibe  Jury,  and  in  so  do'ng  con- 
sidered the  evidence  Introduced  by  th:>  Stand- 
ard Implement  Company  in  support  of  their 
motion,  and  by  the  Pariin  &  Orendorff  Com- 
pany against  the  mothm,  and  overruled  the 
Standard  Implement  Company's  motion,  and 
sustained  tbe  attachment  bo  far  as  the  Stand- 
ard Implement  Company  was  concerned,  to 
which  ruling  of  tiie  court  the  Standard  Im- 
plement Company  excepted  at  t>'e  time.  On 
the  5th  day  of  December,  188U,  the  Stardard 
Implemimt  Company  filed  their  mot'on  for  a 
new  trial,  which  motion  was  1^  the  court 
overruled,  and  Judgment  rendered  the 
court  overruling  the  Standard  Implement 
Company's  motion,  and  grantirg  jnlgment 
in  favor  of  the  Parlin  ft  Orendorff  Company 
against  the  Standard  Implement  Company 
for  tile  costs  of  the  proceedings.  On  Decem- 
ber 7,  1889,  the  court  rendered  Judgment  In 
favor  of  tiio  Parlln  ft  Orendorff  Company 
against  the  defendant  L.  M.  Spencer,  fbr 
the  amount  claimed  In  plalntilTs  petition, 
and  sustaining  the  attachment  proceedings 
against  the  defendant  L.  BI.  Spencer.  The 
Standard  Implement  Company  excepted  to 
the  rulings  and  Judgment  of  the  court,  and 
brinipi  the  case  here. 

R.  O.  Bo^ess  and  Overstreet  &  Denton, 
for  plaintiff  in  error.  B.  Sample  and  Ches- 
ter L  I<ong,  for  defendant  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  is  contended  tliat  the  trial  court  erred 
In  ruli.ig  that  the  burden  of  proof  was  upon 
the  Standard  Implement  Company  upon  the 
hearing  of  Its  motion  to  discharge  the  pn^ 
erty  from  the  levy  of  the  attachment  It 
was  not  claimed  that  the  attachment  ^ould 
have  been  discharged  because  the  affida- 
vit was  untnie,  or  that  the  proceedings  were 
Irregular.  The  Standard  Implement  Com- 
pany claimed  part  of  the  proper^  attached 
as  the  absolute  owner  thereof,  and  also 
clalmetl  the  balance  of  the  property  under 
two  chattel  mortgages.  Upon  such  a  mo- 
tion the  burden  rested  with  the  Standard 
Implement  Company,  the  claimant  of  the 
.  property,  and  It  was  properly  required  by 
the  court  to  first  produce  Its  evidence.  After 
the  parties  had  had  a  trial,  with  their  con- 
sent, before  the  court  and  a  Jury,  and  a  ver^ 
diet  had  been  rendered  In  favor  of  the  Par-' 
lln  &  Orendorff  Company,  the  Standard  Im- 
plement Company  requestea  the  court  to 
pass  upon  the  motion,  independent  of  the 
verdict  This  was  done  by  the  court  The 
motion  to  discharge  the  property  was  over^ 
ruled.  Therefore,  as  the  case  Is  now  pre- 
sented, we  need  not  examine  the  questions 
raised  concerning  the  instructions  given  to 
the  Jury. 


Digitized  by  Google 


PABLIN  ft  OB£NI>OBFF  CO.  t.  SPENCER,  865 


Ean.) 

The  principal  question  ifi  whether  the 
Standard  Implement  Company  was  In  actual 
possession  of  the  agricultural  Implements, 
buggies,  wagons,  etc..  In  controversy  at  the 
time  the  order  ot  attachment  was  levied. 
It  nppeara  from  the  evidence  that  prior  to 
April  13,  1889.  M.  Spencer  was  carrying 
on  business  at  Kiowa,  Barber  county.  He 
was  then  indebted  to  Hie  Parlln  &  Orendorff 
Company,  for  agricultural  Implements,  ma- 
diinery,  merchandise,  etc.,  over  93,000.  and 
to  the  Standard  Implement  Company  for  oth- 
er agricultural  implements,  machinery,  etc., 
14,352.37.  On  the  12th  of  April,  1888,  L. 
M.  Spoicer  executed  to  A.  N.  Spencer,  his 
brother,  a  chatty  mortgage  for  1^000  vpan 
bis  stodc  of  goods,  but  dated  the  mortgage 
bade  to  April  10,  1889.  It  seems  to  be 
conoeded  that  the  chattel  mortgage  of  92r 
000  to  A.  N.  Spencer  was  without  considera/- 
ticm,  and  given  to  defland.  delay,  and  hlit 
der  the  creditors  of  U  H.  Spencer.  On  fbs 
13th  ot  April,  1889.  !«.  M.  :spenc«  executed 
a  mortage  of  $3,000  upon  bis  stock  ot  gooda 
to  the  Standard  Implement  Company,  but 
dated  it  April  12th.  and  then  sent  the  same 
ttom  Kiowa  br  man  to  J.  P.  Hall,  at  Medl- 
dne  Lodge,  the  r^rlster  of  deeds  of  Barber 
county,  requesting  bim  to  "keep  inclosed 
In  your  possessifm.*'  There  were  no  In- 
stnictiMU  to  file  or  record  fho  same.  Hall 
received  this  chattel  mortgage  on  the  13th 
of  April,  1888,  and  on  Sunday,  the  14th  of 
April.  1888,  J.  N.  Eastwood,  the  agent  of 
the  Standard  Implement  Company,  called  on 
him.  and  received  the  mortgage  executed 
by  Spencer.  He  then  redelivered  It  to  Hall, 
as  register  of  deeds,  and  requested  him  to 
ffle  it  In  his  office,  and  paid  him  his  fees  for 
such  service.  On  the  following  morning  at 
T  o'clock.  Monday.  April  15th,  Hall  flled  the 
mortgage  in  his  office;  but  before  that  time, 
and  about  4:30  o'clock  A.  M.  of  April  15th, 
the  order  of  attachment  of  the  Parlln  & 
Orendorff  Company  was  levied  at  Kiowa 
upon  the  stock  of  L.  M.  Spencer.  On  April 
15,  1888,  L.  M.  Spencer  executed  another 
chattel  mortgage  to  the  Standard  Implement 
Company  for  |4,300.  but  this  was  not  flled 
for  record  until  the  IGth  of  April,  1889,  at 
7  o'clock  A.  M.,  long  after  the  levy  of  the 
attadiment  It  Is  said  the  second  mortgage 
was  given  because  the  first  mortgage  did 
not  cover  the  full  Indebtedness  of  Spencer 
to  the  Standard  Implemeui  Company.  If 
the  chattel  mortgai,v  of  ¥3,00f)  of  April  12. 
1889,  was  not  deposited  for  record  prior  to 
the  levy  of  the  attachment  on  the  mominK 
of  April  15th.  and  if  ai  the  time  of  such  levy 
the  Standard  Implement"  Company  was  not 
In  actual  possession  of  the  stock  of  goods 
levied  upon,  the  chattel  mortgage  was  abso- 
lutely void  as  against  the  Parlin  &  Oren- 
dorflf  Company,  attaching  creditors.  Para- 
graph 3903,  Gen.  St  1S89;  Ramsey  v,  Glenn, 
33  Knn.  271.  0  Pac.  Rep.  205;  Jewell  v. 
Simpson,  38  Kan.  3(E,  16  Pac.  Rep.  450. 

It  is  urged  that  the  mortgage  of  $3,000 


was  accepted  In  good  faltb,  and  that,  as 
Hall,  the  renter  of  deeds,  was  requested  by 
Kastwood,  tbe  agent  of  the  Standard  Im- 
plement Company,  on  Sunday,  April  14,  1889, 
to  file  the  same,  tbe  filing  thereof  must  date 
from  tluit  tiuic,  and  therefor?  tiiat  the  chat- 
tel mortgage  was  deposited  in  the  office  of 
the  raster  of  deeds  prior  to  the  levy  on 
the  morning  of  April  IStb.,  The  delivery  by 
Eastwood  to  Hall  of  the  diattel  mortgage  of 
$3,000  on  Sunday,  April  14th,  cannot  be  con- 
ddered  as  a  "d^KMit  in  the  ofilce  of  the  reg- 
ister of  deeds"  on  that  day.  I^e  public  of- 
fices of  a  county  are  not  open  on  Sunday, 
nor  are  they  required  to  be  open  for  busi- 
ness of  any  kind  on  that  day.  Paragraph 
1877,  Oct.  St  1889;  section  2SB,  Crimea  & 
PDUishmoLt  Act;  Uorrls  v.  Shew,  20  Kan. 
661;  Cl^  of  Parsons  t.  Lindsay,  41  Kan. 
836.  21  Paa  Rep.  227.  It  Is  not  claimed  that 
the  register  was  In  his  office  on  April  14th, 
or  that  the  chattel  mortgage  was  left  at  his 
office^  and  no  creditor  or  subseonent  pur- 
chaser was  bound  to  take  notice  of  such 
mortgage  until  taken  to  the  office,  or  flled 
l^^  tlie  register  of  deeds  in  hia  offloe  at  7 
o'dock  on  the  morning  of  April  16th.  This 
was  after  the  levy  of  the  attachment  If 
the  chattel  mortgage  had  been  deposited 
during  the  usual  business  hours  of  any  week . 
day  by  Eastwood  with  the  register  of  deeds 
in  his  cSioe,  and  tbe  register  bad  foiled  or 
neglected  to  file  it  until  the  next  morning, 
or  some  subsequent  day,  ttie  rights  of  the 
mortgagee  would  not  be  affected  or  preju- 
diced thereby  in  a  contest  with  another  cred- 
itor. But,  as  stated,  the  chattel  mortgage 
woa  not  deposited  fur  filing  mitU  tbe  morn- 
ing of  April  15th.  Before  that  time  Hall 
was  acting  merely  as  the  agent  of  the  Stand- 
ard Implement  Company. 

The  testimony  as  to  the  party  or  parties 
In  the  actiml  possession  of  the  stock  of  goods 
of  L.  M.  Spencer  at  the  time  of  the  levy 
Is  greatly  conflicting.  There  was  testimony 
introduced  tending  to  show  ttmt  A.  N. 
Spencer,  on  the  13th  of  April.  1880,  under 
his  fraudulent  mortgage,  took  actual  posses- 
sion of  the  store  building  and  adjoining 
premises,  with  all  tbe  goods,  wares,  and 
merchandise  In  dispute;  that  he  continued 
in  the  possesion  of  the  building  and  the 
premises  and  the  goods  and  merchandise 
until  the  levy.  The  affidavit  of  Mary  J. 
Spencer,  offered  by  the  Standard  Implement 
Company,  stated,  among  other  things,  that 
Just  before  the  levy  "George  W.  Stevens,  the 
sheriff,  came  to  tbe  residence  of  L.  M.  Spen- 
cer, and  sold  he  wanted  a  key  to  the  store 
building  of  Spencer;  whereupon  A.  N.  Spen- 
cer, the  brother  of  L.  M.  Spencer,  said  In  re- 
ply that  he  had  the  key  to  the  store,  and 
was  In  possession  of  the  stock  of  goods  of 
L.  M.  Spencer,  under  and  by  virtue  of  a  chat- 
tel mortgage  executed  by  L.  M.  Spencer  to 
bim,  and  that  he  would  be  up  to  the  store 
within  half  an  hour."  There  was  testimony 
Introduced  to  show  that  on  the  13th  and  14th 
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of  April,  L.  M.  Spencer  was  cairyliig  on 
business  in  the  store  as  nsnal,  and  that  A. 
N.  Spencer  was  not  In  charge.  There  was 
also  testimony  Introduced  tradhig  to  show 
that  A  N.  8p«icer  and  the  Standard  Im- 
plem^t  Company  had  j<dnt  possession  of  the 
stock  at  the  time  of  the  lery;  and  there  was 
farther  testimony  introduced  tending  to  show 
that  between  2  and  S  A  M.  of  April  15th, 
Bastwood,  the  ai^nt  ot  the  Standard  Im- 
i>Lement  Company,  went  into  the  store  boUd- 
Ing  of  L.  M.  Splicer,  accepted  posseadon  of 
the  goods  from  A  N.  Spencer,  subject  to 
his  poasesdon,  and  left  the  store  before 
3  o'clock,  locfcing  the  door,  and  putting 
the  key  of  one  of  the  doors  c£  the  building 
in  his  pocket;  that  he  then  went  to  his  hotel 
and  retired. 

George  W.  Stevens,  the  sheriff,  testified: 
"Question.  Now,  referring  to  that  order,  [at- 
tachment,] about  what  time  was  It  that  yon 
went  to  Kiowa  that  nl^t?  Answer.  Well,  it 
was  in  the  morning  of  the  l&th,  I  think. 
I  know  it  was  before  daylight  I  can't  tell 
the  exact  hour,  but  I  think  between  three 
and  four  o'clock.  1  would  not  be  certain 
about  that,  but  before  daylight  Q.  Did  you 
go  to  L.  M.  Spencer's  residence  that  night? 
A.  Yes,  sir.  Q.  What  did  you  do  there?  A. 
,  Why,  I  told  him  what  I  had  come  for;  that 
I  had  come  with  an  attachment,  to  take 
possession  of  his  stock  of  goods  there.  Q. 
Where  were  you  when  you  made  that  state- 
ment? A.  I  was  In  his  house.  Q.  Who  was 
present?  A.  His  brother  and  his  wife  were 
there.  Q.  What  did  L.  M.  Spencer  say  to 
that?  A.  Well,  I  can't  say  exactly  what  he 
did  say.  He  pretended  to  be  very  sick,  and 
didn't  want  to  talk  about  it,  and  didn't  tolk 
about  it  I  sold  'pretended;'  I  guess  he  was 
slclc  Q.  You  demanded  the  key?  A.  Ye^ 
I  asked  him  for  the  key.  His  brother  [A.  N. 
Spencer]  was  there.  His  brother  done  more 
talking  than  he  did.  He  said  he  held  the 
goods  under  a  chattel  mortgage,— held  the 
stock.  Q.  Claimed  to  be  tn  possession  of  it? 
A.  Yes,  sir.  Q.  Did  he  say  anything  about 
anybody  else  being  tn  possession  with  him 
of  the  stock?  A.  No,  I  think  not;  don't 
think  he  did.  Q.  You  demanded  the  key  of 
Jj.  M.  Spencer?  A.  Yes.  sir.  Q.  What  did 
he  say?  A.  Sold  he  didn't  have  it,  and  his 
brother  said  he  would  bring  it  to  me  up  to 
the  store  building  In  15  minutes.  Q.  Where 
did  you  go  from  there?  A.  To  the  store 
building.  Q.  You  waited  10  or  15  minutes? 
A.  Yes,  longer  than  that  I  think.  Q.  Did 
A.  N.  Spencer  come?  A.  No;  never  came. 
Q.  What  did  you  do  then?  A.  I  went  Into 
the  building.  I  put  my  notices  In  there  that 
1  had  attached  the  property.  Q.  Now,  at 
the  time  you  took  possession  of  that  stock 
imder  this  order  of  attachment,  was  there 
any  one  else  there  except  Mr.  Hopldns,  Mr. 
Mercer,  and  yourself?  A.  No,  sir;  no  one 
there  except  tiie  parties  that  went  with  me. 
Q.  Was  there  any  notices  or  signs  tending  to 
show  that  the  stock  had  been  taken  posses- 


sion of  by  some  one  dseT  A  Kot  to  my 
knowledi^.  I  saw  nothing,  sir.  Q.  What 
did  you  do  atber  taking  possession  of  the 
stock?  A  I  went  from  there  to  the  bot^ 
bat  1^  the  building  In  charge  of  Mr.  Hop- 
kins. He  agriMd  to  take  charge  ctf  it  until  I 
came  back  in  the  morning-  Q.  What  time 
did  you  go  back  in  the  mondng?  A.  7 
o'dock,  perhaps.  As  soon  as  I  got  break- 
fast I  went  back  to  the  store  building.  Q. 
Who  was  there  at  that  time?  A  Mr.  Hop- 
kins was  there.  I  dont  remember  whether 
Heroer  was^there  when  I  got  there.  If  not, 
he  was  there  soon  after.  Q.  Did  any  one 
dse  come  there?  A.  I  tlilnk  several  others 
came  there  during  the  morning.  Don't  re- 
member all  who  were  there." 

On  account  of  the  conflicting  evidence  con- 
cerning the  actual  possession  of  the  Bto<^ 
of  goods  and  merchandise  at  the  time  of 
the  levy,  we  cannot,  as  against  the  general 
finding  of  the  trial  Judge,  reverse  the  Judg- 
ment There  was  sufficient  evidence  intro- 
duced to  show  the  Standard  Implement  Com- 
pany, did  not  have  the  actual  possession  at 
the  levy.  The  burden  of  proving  such  pos- 
session was  upon  that  company,  the  claimant 
of  the  property.  Swlggett  v.  Dodson,  38 
Kan.  702,  17  Pac.  Rep.  594;  McCarthy  v. 
Grace,  23  Minn.  182;  WUson  T.  Hill,  (Nev.) 
30  Pac.  Rep.  1076.  The  evidence  being  con-. 
flicting,  we  cannot  interfere. 

We  will  not  construe  the  contracts  of  sale 
between  the  Standard  Implement  Company 
and  L.  M.  Spencer,  because  It  Is  admitted 
"that  the  title  clause  In  the  contracts  only 
operated  as  a  Uen  upon  tbe  goods."  We  do 
not  decide  that  this  Is  a  proper  Interpretation 
of  such  contracts.  The  act  of  the  leglaia- 
ture  of  May  25,  1889,  requiring  written 
contracts  of  conditional  sales  to  be  recorded, 
did  not  afTect  the  rights  of  the  parties,  as 
the  same  accrued  prior  to  the  law  going  into 
force.  Chapter  255,  Sess.  Laws  1889.  The 
order  and  judgment  of  the  trial  court  will 
be  affirmed.  All  the  Justices  concurring. 


(ol  Kan.  530) 

STANDARD  IMP.  CO.  v.  STEVENS,  Sheriff, 
et  al. 

(Supreme  Court  of  Kansaa.   June  10,  1893.) 

COKTISUASCB  —  TemieXCT   OF   OTBBK  ACTIOlf — 

DiacKETios  OF  Court. 

1.  A  trial  court  has  ample  power,  where  It 
is  apparent  that  injustice  may  be  done,  to  grant 
a  coutiuuance  in  a  case  called  for  trial,  wbea 
the  jiidgmeot  of  another  case  pending  iu  the 
supreme  court  for  review  is  about  to  be  naed 
as  conclusive  evidence  of  an  estoppel. 

2.  Where  an  action  of  replevin  was  bnni^t 
by  a  plaintiff  against  a  defuiidant  and  the  de- 
fendant files  an  answer  allogiug  former  juds- 
ments  between  the  same  parties  as  rea  adjudi- 
cata,  and  the  plaintiff  has  taken  those  cases  upon 
proceedings  in  error  to  the  supreme  court  for  re- 
view, and  has  given  sufficient  supersedeas  bonds, 
and  has  also  obtained  an  order  from  the  district 
court  rendering  the  judements,  "staying  all 
things  pending  the  determination  of  the  supreme 
court  iu  the  actions,"  and  the  plaintiff  applies  to 
the  trial  court  for  a  continuance  until  such  pro* 
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ceedinga  In  error  are  disposed  of,  and,  after 
this  motioD  is  overruled,  ^ska  permissioa  to  dia- 
misa  the  case  without  prejudice,  and,  after  this 
is  also  orerniledi  is  defeated  on  the  trial  upon 
the  plea  of  res  adjudicata  by  the  former  judg- 
ments, held,  that  the  idaintifPs  rights  were 
prejudiced  by  being  forced  into  trial,  aud  that 
the  trial  court  abused  its  discretion  iii  not  con- 
tinning  the  hearing  of  the  cause  until  after 
the  cases  pending  in  the  supreme  court  were 
determined. 
(Syllabas  hj  the  Court.) 

Error  from  district  court,  Barber  connty; 
C.  W.  Ellis,  Judge. 

Replevin  by  the  Standard  Implement  Com- 
pany against  George  W.  Sterens,  sheriff, 
and  the  Parlln  &  Or^orff  Gomi>any.  De- 
fendants had  judgment,  and  plaintiff  brings 
error.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HORTON,  C.  J.: 

This  was  a  replevin  action  brought  on  the 
17th  day  of  AprU,  1S89,  by  the  Standard  Im- 
plement Company  against  George  W.  Ste- 
,  Tens,  as  sheriff,  for  the  recovery  of  fl,800 
worth  of  personal  property,  consisting  of 
agricultural  implements,  buggies,  etc.,  ob- 
tained by  L.  M.  Spencer  from  the  Standard 
Implement  Company.  George  W.  Stevens, 
the  sheriff,  filed  an  answer  alleging  that  he 
held  the  personal  property  under  two  orders 
of  attachment  pending  in  the  district  court 
of  Barber  county  In  favor  of  the  Parlln  & 
Orendorff  Company  against  L.  M.- Spencer. 
The  Parlln  &  Orendorff  Company,  the  party 
really  Interested,  filed  an  answer  containing 
&  genera]  denial,  and  also  the  plea  of  rea  ad- 
judicata on  accouht  of  certain  proceedings 
In  the  district  court  of  Barber  county  be- 
tween that  company  and  L.  M.  Spencer  and 
tiie  Standard  Implement  Company,  wherein 
certain  wders  of  attadiment  leirted  upon  the 
goods  and  chatty  described  in  plalntUF's 
petltltm  in  this  action  were  sustained,  and 
the  claim  ot  ownership  of  the  Standard  Im- 
lAement  Company  denied.  On  tlie  24th  of 
XorembeTf  1890,  the  Standard  Implement 
Company  filed  Its  motion  to  continue  the 
hearing  ot  the  cause  dntii«  the  pendency 
<^  the  procMdlngs  In  error  tai  the  supreme 
court  of  this  state*  r^erred  to  In  the  an- 
swer of  the  Parlln  &  Oroidorff  Company. 
Hiis  motion  was  oTemded.  Boon  afterwards 
the  Standard  Implement  Company  mored 
for  leave  to  dismiss  this  cause  without  prej- 
udice. Tbe  eottrt  also  overruled  this  mo- 
tion.  Thereupon  the  cause  proceeded  to  trial 
before  the  coort  with  a  Jury.  The  court  In- 
structed the  jury  as  follows:  "Under  the 
pleadings  In  this  case,  the  Standard  Imple- 
ment Company  admits  that  the  questions  tn- 
Tolved  In  this  action  have  heretofore  been 
submitted  to  a  Jury,  a  verdict  returned,  and 
the  court  pronounced  judgment  thereon. 
This  constitutes  in  law  what  la  known  as 
res  adjudicata,  and  you  are  instructed  to 
find  a  verdict  for  the  defendants."  The  jury 
returned  a  verdict  against  the  Standard  Im- 
plement Company  and  in  fitvor  of  the  de- 
fendant George  W.  Stevens,  as  sheriff,  and 


the  Parlln  &  Orendorff  Company,  and  as- 
sessed the  value  of  the  property  at  $1,800. 
The  Standard  Implement  Company  filed  its 
motion  for  a  new  trial,  which  was  overruled, 
and  judgmmt  was  entered  upon  the  verdict 
The  Standard  Implement  Company  excepted) 
and  brings  the  case  here.' 

B.  O.  Boggess  and  Overstreet  &  Denton, 
for  {dalntiff  in  ermur.  E.  Sample  and  Ches- 
ter L  liOnsb  tm  defendants  In  enor. 

HORTON,  C.  X,  (after  stating  the  facts.) 
This  action  was  disposed  of  In  the  trial  court 
upon  the  ground  that  judgments  involving 
the  same  property  had  recently  been  ren- 
dered in  two  prior  actions  against  the  Stand- 
ard Implement  Company  aud  In  favor  of  the 
Parlin  &  Orendorff  Company  in  the  district 
court  of  Barber  county.  It  appears  from  the 
record  that  prior  to  the  trial  of  this  action 
both  of  these  cases  were  tak^  by  the  Stand- 
ard Implement  Company  upon  proceedings 
in  error,  for  review  to  this  court,  and  were 
pending  in  this  court  at  the  time  of  the  trial. 
In  each  of  those  cases  supersedeas  bonds 
were  filed  by  the  Standard  Implement  Com- 
pany in  the  district  court  of  Barber  county, 
and  the  court  of  that  county  entered  an  or- 
der in  each  case  providing  that  "all  the  pro- 
ceedings under  and  by  virtue  of  said  Judg- 
ment or  order  as  aforesaid  be  in  all  things 
stayed  pending  the  decision  of  the  supreme 
court  in  said  action,  and  that  said  Standard 
Implement  Company  lose  no  righte  liy  reason 
of  said  Judgment,  nor  said  Pariln  ft  Oren- 
dorff Company  acquire  any  rights  by  reason 
of  said  judgment,  pending  the  decision  of 
said  action  In  the  supreme  court"  We  think 
that  the  motion  for  contlnnance  made  1^  the 
Standard  Imjflement  Company  until  the  cases 
pending  in  this  court  were  finally  determined 
should  have  been  sustained.  It  was  recently 
said  by  this  court,  in  Wlllard  t.  Ostrander. 
60  Kan.  — ,  82  Pac.  Rep.  1092,  that  "we  are 
unable  to  find  any  language  used  by  the  legis- 
lature which  seems  to  us  to  Imply  that  a  stay 
of  execution  has  any  other  force  or  effect 
on  the  Judgment  than  simply  to  prevent  Its 
enA>rcement  by  execuU<m.  On  the  contrary, 
as  a  determination  of  the  rights  of  the  par^ 
ties,  it  remains  in  full  force  pending  tiio 
proceedings  her&  It  is 'apparent  that  this 
construction  at  the  law  may  work  hardship 
in.  some  cases.  The  trial  conrts,  bowerer, 
have  ample  power,  when  It  Is  apparent  that 
lEjusdce  may  be  done,  to  grant  continuances 
until  a  case  pending  in  this  court,  sou^t  to 
bo  used  as  a  bar  or  estopp^,  Is  determhied; 
and  It  would  seem  to  us  that,  where  an  ap- 
peal to  this  court  has  been  taken  in  good 
faith,  and  a  sufildent  bond  to  stay  executibn 
has  been  given,  if  the  Introdiu^on  of 
the  Judgment  In  another  case  would  have  the 
effect,  as  In  the  case  now  before  tia,  to  per- 
mit the  party  holding  the  judgmrat,  tbrou^ 
the  medium  of  another  action,  to  collect  that 
Judgment,  that  the  trial  court  should  always, 
on  the  proper  showing  being  made,  continue 
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the  trial  nntn  after  the  case  pending  here  Is 
determined.  Only  In  this  way  can  full  Jus- 
tice be  done."  The  Judgment  will  be  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. All  the  Justices  concurring. 


(51  KaD.  246) 

STATE  ex   reL  COUNTY  ATTOENBY  OP 
BAHBER  COUNTY  t.  PIERCE. 

(Hnpreme  Goort  of  Kansas.  June  10,  1803.) 

Appeal— RsTiKWiNa  QtrssTioxa  of  Fict. 

In  the  absence  of  a  bill  of  exertions 
contalQing  the  evidence,  the  appellate  eoort  can- 
not review  Queations  ot  facL 

On  motion  for  rehearing.  SCotlon  denied. 

For  former  report,  see  32  Pac.  Rep.  924. 

Chester  L  Long,  R.  A.  Cameron,  E.  Sam- 
ple, and  T.  S.  Brown,  for  appellant  C.  W. 
BlllB,  Ben  Carr,  Lyman  W.  De  Geer.  and 
John  T.  little,  Atty.  Gen.,  for  appellee. 

PBR  CURIAM.  There  Is  filed  on  behalf 
of  the  appellant  an  elaborate  brief  coTering 
all  the  matters  considered  by  the  court  on 
the  first  hearing.  We  are  sadsfled  with  the 
concloaions  before  reached,  as  expressed  in 
the  opinion.  It  Is  strenuously  contended, 
homerer,  by  counsel  for  appellant,  both  In 
the  brief  and  on  oral  argument,  that  It  does 
not  appear  that  Barber  county  was  damaged 
to  the  amount  of  $1,788.58.  the  face  value  of 
the  scrip  issued  In  violation  of  the  ii^unctlon, 
or  in  any  othra-  sum.  and  that  the  district 
Judge  erreH  in  ordering  Pierce  to  make  res- 
titution to  the  county  of  that  sum  of  money, 
or  of  the  scrip,  and  that  the  county  had  an 
ample  defense  against  the  scrip,  in  whose 
hands  soerra-  it  mli^t  be.  if  it  was  ille^Oly 
Issued,  because  such  scrip,  or,  as  It  would  be 
more  properly  termed,  the  county  warrant, 
Ui  not  negotiable.  The  que8ti<m  counsel 
seeks  to  raise  is  not  presented  by  the  record, 
as  there  ta  no  bill  of  exceptions,  contalnhig 
the  evidence  offered  on  the  hearing,  which 
we  can  consider.  The  order  complained  of 
was  made  by  the  district  Judge  at  chambers 
on  the  12th  day  of  July,  1892.  No  time  was 
asked  or  i^ven  the  d^endant  to  prepare  a 
bill  of  exertions.  On  tiie  15th  of  July  a  no- 
tice of  appeal  was  served,  and  on  the  16th 
of  July  the  bill  of  exceptions  contained  in 
the  record  was  presented  to  the  district 
Judge,  and  signed  by  him.  In  the  case  of 
State  V.  Burrows,  83  Kan.  10,  5  Pac.  Rep. 
449,  it  was  held  that  "an  objection  to  the  de- 
cision of  a  Judge  at  chambers  should  be  re- 
duced to  writing,  and  presented  to  the  Judge, 
for  bis  allowance,  at  the  conclusion  of  the 
hearing  when  the  decision  was  made,  unless 
application  Is  made  for  additional  time, 
which  may  be  given,  but  never  to  exceed  ten 
days.  If  no  time  Is  asked  or  given  at  the 
conclusion  of  the  hearing  before  such  judge, 
the  parties  are  concluded,  and  are  not  there- 
after  entttled  to  present  for  allowance,  and 
have  settled  and  signed,  a  bill  ot  excep- 


tiona."  In  the  absence  of  a  bill  of  excep- 
tions containing  the  testimony,  we  cannot 
say  that  the  court  erred  in  fixing  the  value 
of  the  scrip  at  its  face.  It  may  have  been 
presented  to  the  county  treasurer,  and  paid. 
In  various  ways  It  could,  happen  that  the 
county  might  fail  to  secure  the  benefit  of 
any  defense  it  might  have  against  an  out- 
standing  warrant. 
The  rehearing  will  be  dailed. 


(51  Kan.  529) 
CITY  OP  KINSLEY  v.  SIRB. 
(Supreme  Court  of  Kansas.  June  10,  1893.) 
Criminal  Law— Appeal— Record. 
Upon  an  appeal  to  the  supreme  court 
taken  by  the  state  or  city  from  a  judgment  of 
the  district  court  quashing  an  iaaictment,  in* 
formation,  or  complaint,  a  full  and  complete 
transcript  of  all  the  proceedlns^  In  the  district 
court  is  essential. 
(SyUabus  by  the  Court) 

Appeal  from  district  court,  Edwards  coun- 
ty; S.  W.  Vandlvert,  Judge. 

I'rosecutlon  against  August  Sire  for  a  vio* 
latiMi  of  a  city  ordinance.  The  complaint 
was  Quoted,  and  the  state  appealed.  De- 
fendant now  moves  to  rttemjaa  the  appeal. 
MotliKL  granted. 

W.  H.  Bobb,  for  the  State.  Fred  Dunu»t 
Smith,  for  appellee^ 

JOHNSTON,  J.  August  Sire  was  prosecut- 
ed by  the  ol^  of  Kinsley  for  talking  londly 
on  the  pnUlo  streets,  and*  tor  publicly  mdng 
profane  and  obscene  language,  In  violattcHi 
of  a  <dt7  ordinance.  In  the  dlsMct  court  the 
sufficiency  of  the  charge  was  questi(»Qed, 
and  a  motion  to  quash  the  complaint  ms 
sustained.  Although  leave  was  given  to 
ammd  the  complaint,  no  am<mdment  was 
made,  but  Itie  state  has  attempted  to  appeal 
from  the  ruling  of  the  court  quashing  the 
complaint  The  defoidant  calls  our  atten^ 
tlon  to  a  detect  In  the  record,  and  Indsta 
upon  a  dism^eal  (rf  the  appeal.  The  cec^ 
tlficate  attached  to  the  record  falls  to  show 
Itiat  it  is  a  oomi^ete  transcript  of  the  pro- 
ceeiUngs  in  tbe  district  court  This  is  a  fatal 
omlsdon.  The  statute  provides  that  appeals 
may  be  takoi  by  the  state  in  three  cases: 
First,  np<m  a  Judgmmt  quashing  or  setting 
aside  an  Indictment  or  Information;  seomd, 
upon  an  order  of  tho  court  arresting  the 
Judgment;  and,  third,  upon  a  question  re- 
served by  the  state.  Crlm.  Code,  8  283.  Up- 
on tiie  third  ground  of  appeal  a  complete 
transcript  of  all  the  proceedings  is  not  re- 
quired. This  Is  the  only  case  providing  for 
an  abridgement  of  the  record,  and' the  pre^ 
ent  appeal  does  not  apply  to  this  class. 
Crim.  Code,  §  28&  It  was  taken  upon  the 
first  ground  authorizing  an  appeal  by  the 
state,  and  nothing  short  of  a  full  and  true 
transcript  of  all  the  proceedings  is  sufficient 
The  appeal  must  therefore  be  dlsmisBed. 
All  ^e  Justices  concurring. 
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(9  tjtab.  123) 

8T1MPS0N  T.  TJNION  PAO.  BY.  CO. 

(Sapreme  Court  of  Utah.    June  23,  1893.) 

bTocK  Killing— Failure  to  Fbncb  Railboad 
Track— Lands  dndbr  Cdltitahon. 

Act  March  13,  1890,  (Sow.  Ijavs  1890, 
p.  T8,)  which'  renderg  railroad  companies  liable 
for  injuries  to  stock  unless  they  fence  their 
roads  and  construct  Guffictent  cattle  guards 
where  such  rcids  pass  through  lands  "owned 
and  settled  or  occupied  by  private  owners," 
requires  such  fencing  and  construction  of 
guards  where  the  land  In  the  vicinity  of  the 
place  where  a  horse  is  hilled  is  settled  apon, 
owned,  and  occupied  by  farmers,  and  forms  a 
portion  of  tracts  which  aie  under  coltivation, 
though  not  itself  cultivated. 

Appeal  from  district  court,  Weber  county: 
James  A.  Miner,  Justice. 

Actton  by  Robert  Stlmpson  agidnst  the 
Union  Pacific  Rallvay  Company.  From  a 
Judgment  for  plaintiff,  d«tendant  appeals. 
Affirmed. 

Williams  &  Van  Cott,  for  appellant  Paint- 
tr  &  Moridiy,  for  respondent 

BARTCH,  J.  OTiis  action  was  brought  by 
the  respondrait  to  recover  the  value  of  a 
horse  which  was,  killed  by  the  appellant's 
train  on  Its  railway  track.  The  Jury  returned 
a  verdict  In  favor  of  the  respondent  for  the 
sum  of  $132.S0.  The  appeal  to  thfa  court  Is 
taken  from  an  order  deiqing  a  motion  for  a 
new  trial. 

The  contention  of  the  appellant  herein  Is 
that  the  evidence  is  insufficient  to  justify  the 
verdict  and  that  there  was  no  evidence  to 
show  that,  at  the  place  where  the  horse  was 
killed,  the  land  was  owned  and  settled  or 
occupied  by  private  owners.  The  law  of 
this  territory  which  applies  to  this  class  of 
cases  is  found  in  the  act  approved  March  13, 
1890.  (Sess.  Laws  1890,  p.  78,)  which  reads  as 
follows:  "Bach  and  every  railway  or  railroad 
corporation  operating  a  railroad  wltbtn  this 
territoty  Is  hereby  required  to  enct  within 
nlne^  days  after  the  approval  of  this  act, 
and  thereafter  maintain,  a  good  and  lawful 
teooe  on  each  side  of  such  railroad  where 
mch  railroad  passes  tiirough  lands  owned 
and  settled  or  occupied  private  owners, 
with  good  and  suffldent  cattle  guards  at  all 
street  or  road  crosdngs,  to  prevent  live  stock 
from  getting  upon  such  railroad;  and  any 
such  corporation  failing  to  build  and  main- 
tain fences  and  cattle  guards  as  aforesaid 
shall  be  IhiUe  to  the  full  value  of  all  dam- 
ages sustained  by  the  owner  or  ownefs  of 
any  Uto  stock  killed  or  lojnred  1^  the  engine 
or  cars  of  socdi  corporati<m.  with  interest  on 
such  damages  from  the  date  of  the  killing 
or  Injuring  of  such  lire  stock."  This  law 
requires  the  railroad  companies  to  fence  tiielr 
lines  where  the  same  shall  tmss  through  lands 
that  are  "owned  and  settled  or  occivied  by 
private  ovtmers,"  to  construct  "good  and  snffl- 
tieat  cattle  guards  at  all  street  and  road 
crossings,  and  thereafter  to  maintain  such 
fences  and  guards."  If  they  tall  to  do  this, 
T.33p.no.7— 24 


they  are  liable  for  all  damages  to  stock  oc- 
casioned because  of  such  neglect.  It  will 
be  seen  that  such  fencing  and  constructing 
of  guards  are  limited  to  places  where  the 
land  along  the  lines  of  railroads  is  owned 
and  settled  or  occnpted,  and  appellant  con- 
tends that  as  to  the  ownersliip,  etc.,  of  the 
land  the  proof  In  this  case  is  insufficient  to 
entlUe  the  respondent  to  recover.  On  the 
trial  It  was  admitted  that  the  defendant 
killed  the  horse,  that  when  killed  It  was 
worth  fl25,  that  plaintiff  owned  it  and- that 
the  railroad  was  not  fenced.  It  appears 
from  the  evidence  that  the  land  In  the  vicin- 
ity of  the  place  where  the  accident  occurred 
was  settied  upon,  owned,  and  occupied  by 
farmers,  and  while,  in  the  Immediate  vicin- 
ity, it  was  not  imder  actual  cultivation,  yet 
It  is  shown  to  have  formed  portions  of  the 
tracts  which  were  under  cultivation.  Some 
cultivated  land  appears  to  have  been  within 
a  quarter  of  a  mile  of  the  place  where  the 
accident  occurred,  although  there  Is  some 
conflict  in  the  evidence  on  this  point  After 
an  examination  of  the  evidence  as  disclosed 
by  the  record,  we  are  of  the  opinion  that  the 
locality  In  question  was  such  that  It  became 
the  duty  of  the  defendant  to  teoee  Its  tra<^ 
as  provided  by  the  statute. 
The  Judgment  Is  affirmed. 

ZAMS,  0.  J.,  and  SMITH*  J.,  concur. 


(18  Colo,  m) 
SALAZAR  V.  TAYLOR. 
(Supreme  Court  of  Colorado.    June  19,  1803.) 

Rbtiewino  Becisiok  on  Cballbnqb  of  Jurob  — 
Action  bt  Admimibtkatob— Plbadinos— Intbk* 
rst  —  Opiniox  as  to  Sionaturb  —  Kbcbipts  — 
Wasy  BviDBNOB  or  Paymbst  —  Witness — Va- 

HIANCB— InSTHUCTIONS. 

1.  The  decision  of  the  trial  court  on  th« 
challeof^  of  a  juror  for  cause  is  not  Rround  for 
reversal,  unless  manifestly  erroneous,  and  prej- 
udicial to  the  party  complaining  of  it. 

2.  Where  a  party  sniuK  as  admioistrator 
produces  evidence  of  the  death  of  his  intes- 
tate, and  of  the  Issoanoe  of  letters  of  adminis- 
tration, as  alleged,  and  no  evidence  is  offered 
to  tbe  contrary,  the  court  is  justified  In  consid- 
ering the  representative  capacity  of  plaintiff 
as  an  established  fact. 

3.  The  averment  of  a  promise  by  defend- 
ant, under  his  band,  is  wiuivalont  to  an  aver- 
ment of  a  promise  in  writing  signed  by  defend- 
ant. Insutticicnt  averments  in  a  complaint 
may  be  aided  by  the  averments  of  the  answer. 
In  a  suit  upon  a  promissory  note  it  is  not  nec- 
essary to  av^  a  consideration  for  the  promisa 
of  the  maker. 

4.  A  note  made  payable  with  interest, 
without  specifying  the  rate,  or  the  time  from 
which  the  interest  is  to  be  computed,  carries 
interest  from  tbe  date  of  its  executiou  at  tbe 
legal  rate  fixed  by  law;  and  a  note  containing 
the  words,  "with  the  interest  at  the  rate  of  one 
and  one  quarter,"  but  nothing  more  to  indicate 
the  rate,  le  governed  by  the  same  rule. 

&.  A  witness  otherwise  competent,  having 
first  giveD  evidence  showing  that  be  has  had 
reasonable  means  and  opportunity  of  becom- 
ing acquainted  with  the  signature  of  an  indi- 
vidual, may  ^ve  his  opinion  whether  the  sig- 
nature to  a  paper  offered  in  evidence  is  or  Is 
not  the  genuine  signature  of  such  individual 
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0.  A  receipt  acbnowledging  the  payment  of 
money  is  prima  facie  evidence  of  payment,  in 
faTor  of  tne  party  producing  it,  when  the  gea- 
uiDeneaa  of  tlie  receipt  is  proved  by  a  pre- 
ponderance of  tlie  evidence.  Dot  melt  evidence 
may  be  rebutted  by  competent  testimony. 

7.  It  is  proper  for  the  court  to  charge 
that  in  determining  the  weight  of  the  testi- 
mony given  by  the  respective  witnesaes,  con- 
cerning material  matters  in  controversy,  the 
jury  QAve  the  right,  and  that  it  is  their  duty, 
as  Jurors,  to  talce  into  consideration  the  inter- 
est which  any  witness  may  have  in  the  sub- 
ject-matter involved  in  the  litigation. 

a.  The  provision  of  the  Code  that  no  Judg> 
ment  shall  be  reversed  or  affected  by  reason 
of  any  error  or  defect  in  the  pleadings  or  pro- 
ceedinga  which  shall  not  affect  the  substantial 
rights  of  the  parties  applies  to  variances  and 
inBtnictiooi. 

(Syllabns  by  the  GoorL) 

Appeal  from  district  court,  Las  Awimaa 

county. 

Action  on  promissory  notes  by  A.  H.  Tay- 
lor, administrator,  against  Jose  A.  Salazar. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals. Affirmed. 

James  M.  John,  for  appelant  NorOicDtt 
St  Franks,  for  apptilee. 

BLLIOTT,  J.  1.  Tb»  orermUng  of  a  chal- 
lenge to  one  tit  tbe  jtirors  Is  assigned  for  er- 
ror. Hie  diallcnge  was  upon  tb»  ground  of 
a  prerlonsly  formed  o[dnIon.  In  clrll  as  wcU 
as  criminal  actions,  cliaU«iges  for  catise  are 
triable  by  the  court.  The  decision  of  the 
trial  court  upon  such  chaUonge  Is  not  ground 
for  reversal  by  an  appellate  conrt  unless 
the  decision  Is  manifestly  erroneous,  and 
prcjudidol  to  tbe  party  complaining  of  It 
This  rule  Is  pArtlcalarly  applicable  when  the 
dedslon  of  the  challenge  depends  upon  oral 
evidence,  as  In  this  case.  From  the  evlilence 
submitted  we  cannot  aay  that  the  trial  court 
erred  In  concluding  that  the  Juror  had  not 
formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action. 
Code.  §§  162,  163;  Babcock  t.  People,  13 
Colo.  515,  22  Pac.  Rep.  817. 

2.  The  complaint  alleged  the  death  of 
Pedro  Begue,  and  the  due  appointment  of 
plaintiff  as  his  administrator,  before  the 
commencement  of  this  action.  On  the  trial, 
plaintiff  introduced  evidence  showing  the 
death  of  Begue,  as  alleged.  Letters  of  ad- 
ministration, issued  and  attested  in  due 
form  by  the  county  court,  were  also  produced 
before  the  court,  showing  the  appointment 
of  plaintiff  as  administrator  of  Begue,  as 
alleged.  Nothing  being  offered  to  controvert 
the  evidence  thus  produced,  the  court  was 
justified  in  considering  the  representative 
capacity  of  the  plaintiff  as  an  established 
fact,  for  the  purposes  of  the  trial,  and  in 
such  case  It  was  not  essential  that  tbe  let- 
ters of  ndmlnlstmtlon  should  be  formally 
read  to  the  jury.  Dyer  v.  McPhee,  6  Colo. 
174. 

3.  It  is  assigned  for  error  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint 


contains.  Inter  aUa,  the  following:  "For  a 
first  cause  of  action,  on  the  2d  day  of  May, 
188S,  at  the  dty  of  Trinidad,  Las  Animas 
county.  Colo.,  the  defendant,  Jose  A.  Sala- 
zar. promised  and  agreed  with  tb.e  said 
Pedro  Begue,  under  his  hand,  to  pay  to  said 
Pedro  Begue  the  sum  of  fifteen  hundred  dol- 
lars on  the  1st  day  of  June,  188S,  with  Inters 
est  thereon  from  the  said  2d  ^ly  of  May, 
18SS,  at  the  rate  of  one  and  one-auartcr 
(1^)  per  cent  per  month  until  paid;  that  he 
has  not  paid  the  same,  or  any  part  thereof." 
The  second  cause  of  action  Is  the  same.  In 
substance,  exc^  as  to  dates  and  amount 
These  are  ibe  only  causes  of  action  present- 
ed for  conslderathm  on  this  appeal.  The 
objection  urged  by  appelant  Is  that  the 
ccmidalnt  does  not  allege  any  consideration 
for  the  promises  sued  on.  TUs  objection  Is 
not  wdl  taken.  The  averment  of  a  promise 
by  deftodant,  under  Us  hand,  is  equivalent 
to  an  averment  of  a  promise  In  writing, 
signed  by  defendant  The  word  "hand,"  In 
legal  parlance,  Is  oftoi  used  to  dawte  hand- 
writing or  written  signature,  as  "witness 
my  hand  and  seal,"  or  "witness  my  hand," 
If  the  Instrument  be  not  under  seaL  The 
word  Is  thus  used  In  otur, statutes.  In  cer- 
tain cases  a  Judge  or  Justice  of  the  peace  la 
authorized  to  Issue '  a  warrant  under  his 
hand.  This  undoubtedly  means  a  writ  pr 
process  In  writing  signed  by  the  judge  or 
justice,  and  when  thus  Issued  it  is  declared 
to  be  valid,  without  any  seaL  Gen.  St  K 
978,  985;  MUls'  Ann.  St  §8  1484.  1491.  Ap- 
pellant's objection  to  the  complaint  is  unten- 
I  able,  at  this  stage  of  tbe  controversy,  for 
!  another    reason.    Without   demurring,  de- 
I  fendant  filed  a  general  denial,  together  with 
I  certain  pleas  of  payment  in  which  the 
promises  sued  on  were  described  as  "prom- 
'  Issory  notes."  This  Is  an  instance  of  ex- 
I  press  aider,  wherein  the  averments  of  tbe 
'  answer  supplement  the  averments  of  the 
]  complaint  In  respect  to  the  character  of  the 
,  premises  sued  on.  Having  thus  supplied  the 
i  supposed  defect  in  the  complaint,  the  de- 
fendant cannot  avail  himself  of  such  defect 
I  as  a  ground  for  arresting  or  reversing  the 
j  judgment  Bee  Mining  Co.  v.  Johnson,  13 
I  Colo.  260,  22  Paa  Rep.  459,  and  authori- 
ties there  cited.  A  promise  in  writing  by  one 
person  to  pay  another  a  certain  sum  of  mon- 
ey at  a  certain  time  Is  a  promissory  note. 
A  promissory  note  imports  a  consideration, 
even  without  the  formal  words,  "for  value 
received,"  aud  In  an  action  thereon  it  is 
not  necessary  to  aver  a  consideration  for 
I  the  promise  of  the  maker.  Story,  Prom. 

Notes,  i  1;  Cowan  v.  HaUack,  9  Colo.  678, 
I  13  Pac  Bep.  700,  and  authoiltles  thore  dted; 
BUss,  Code  PL  {  268. 

4.  It  is  assigned  for  error  that  there  Is  a 
mnnlfest  variance  between  the  notes  intro- 
duced In  evidence  and  the  notes  described 
In  the  complaint  Tbe  flrat  and  wcond 
counts  of  the  complaint  being  founded  upon 
promissory  notes.  It  f<dIows  that  defendant 
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was  entitled  to  object,  as  lie  did.  to  the  ad- 
inLssion  of  evidence  under  those  counts 
which  did  not.  In  substance.  coDform  to 
their  allegations.  The  notes  f^yaa.  In  ert- 
dence  read  as  follows; 

"Trinidad,  Colorado,  May  2.  1888.  Thirty 
days  after  date  will  p^y  to  Mr.  Pedro  Begue 
or  to  his  order  the  sum  of  one.  Fifteen 
Hmidrcd  Dfdiars  wltti  ttie  Interest  at  tha 
rate  of  one  and  one-qiiarter  natU  Ux&r  will 
be  paid.  Jose  A.  Saluar.*' 

'rrrinldad,  ColMrado.  August  29,  1887. 
TwetvB  BMHiths  after  date,  promise  to  pay 
to  Mr.  Pedro  Begue,  or  to  lUs  order  the  sum 
of  Thooannd  Dollars  In  cash,  with  In- 
terest-at  the  rate  ot  one  and  \i  the  interest 
for  value  received.  Jcse  A  Salasar." 

It  wi)l  be  obsemd  that  neither  of  the 
notes  apedfles  a  rate  of  interest  oorrespond- 
Ing  to  the  averments  of  the  comi^alnt.  The 
rate  of  Interest  8pc<dfied  in  each  camt  of 
the  complaint  Is  "one  and  tme-quarter  (1^ 
per  cent  per  month  imtiQ  paid.**  The  notes 
do  not  specify  Interest  at  any  rate  per  cent 
per  month.  Neither  of  the  notes  contains 
the  words,  "per  cent  per  month,"  nor  are 
any  words  of  the  same  legal  tenor  and  effect 
contained  In  the  notes,  lliere  was  there- 
fore a  variance  between  the  notes  and  the 
averments  of  the  complaint  The  eflSect  of 
SDch  variance  upon  the  rights  of  the  parties 
will  be  hereafter  considered.  To  warrant 
the  recovery  of  Interest,  as  such.  In  the 
courts  of  ^Ib  state,  the  case  must  conic 
fairly  within  the  terms  of  the  st-iturc. 
Ilawley  v.  Barker,  5  Colo.  118;  Itailroart  Co. 
V.  Conway,  8  Colo.  1,  5  Pac.  Rep.  142;  Neu- 
man  v.  Drelfurst,  9  Colo.  232,  11  Pac.  Rep. 
98;  Reflnlng  Co.  v.  Tabor,  13  Colo.  58.  59, 
21  Pac.  Rep.  925;  Butler  v.  Rockwell,  17 
Colo.  290,  29  Pac.  Rep.  45S;  Sammis  t. 
Clark,  13  111.  M4.  The  provisions  of  the  stae- 
nte  In  force  when  tbe  notes  in  controversy 
were  executed,  and  by  which  any  recovery 
of  Interest  thereon  most  be  gonimed,  were 
as  follows:  "Section  1.  The  legal  rate  of  in- 
ter^t  on  the  fort)earance  or  loan  of  any 
money,  when  there  Is  no  agreement  bttween 
the  parties,  as  specified  In  section  three  of 
this  act,  shall  be  at  the  rate  of  ten  per 
centum  per  annum.  Sec.  2.  Creditors  shall 
be  allowed  to  receive  interest,  when  there 
ts  no  agreement  as  to  the  rate  thereof,  at 
the  rate  of  ten  per  cent  per  annum,  for  all 
moneys,  after  th^  become  due,  on  any  bond, 
Mil.  promissory  note,  or  other  Instrumcjit  of 
writing.  •  •  •  Sec.  3.  The  parties  to  any 
l>ond,  bill,  promissory  note,  or  other  instru- 
ment of  writing,  may  stipulate  therein  for 
the  pasTnent  of  a  greater  or  higher  rate  of 
interest  than  ten  per  cent  per  annum,  and 
any  such  stipulation  contained  In  any  such 
instrument  of  writing  may  be  cnfurced  in 
any  court  of  law  or  equity  In  the  state." 
Gen.  St  1883,  p.  559;  Butler  v.  Rockwell, 
supra.  It  Is  suggested,  with  much  force  and 
reason,  that  In  executing  the  notes  in  con- 
troversy the  parties  intended  to  stipulate  for 


Interest  other  .than  tho  statutory  rate.  But 
what  rate?  The  statute  says  that  parties  to 
such  Instruments  may  stipulate  therein  for 
Interest  higher  than  the  legal  rate.  In  this 
Instance  It  Is  clear  that  the  parties  to  the 
notes  did  stipulate  therein  for  interest  but 
they  did  not  stipulate  therein  for  interest  at 
any  definite  rate.  Upon  the  face  of  the 
notes  the  language  in  respect  to  the  rate  of 
Interest  Is  unintelligible  and  meaningless;  In 
legal  effect,  the  language  must  be  treated  as 
a  nullity  in  respect  to  rate,  though  not  In 
reqtect  to  Interest  In  the  case  of  Holmes  v. 
Tmmper,  22  Mich.  430,  where  the  note,  ss 
originally  executed,  provided  tor  interest, 
but  the  rate  was  left  Uank,  toe  supreme 
court  of  toat  state  said:  "We  are  entJrtdy 
satisfied  that  this  note,  when  signed,  with- 
out tba  addition  of  the  words  *10  per  cent,* 
was,  notwithstanding  the  word  'at*  In  legal 
effect  a  oom];dete  and  vaUd  not^  drawing 
tbe  \gi^  rate  of  interest  at  seven  per  cent" 
See,  also,  Hoopes  v.  ColUngmKid,  10  Oolou 
107,  18  Pac.  Rep.  900.  It  would  be  a  hyper- 
tedmlcal  eonstroctUoi  of  our  IntcrBSt  statote 
to  hold  that  parties  to  a  written  Instmment 
camiot  stlpolate  therein  for  a  rate  of  totereat 
lower  as  well  as  higher  tiian  the  legal  .rate; 
so  it  would  be  unreasonaUe  to  bold  that  a 
stlpiilatiott  in  writing  for  interest  witli- 
ont  speciCying  the  rate,  precludes 
recovery  of  any  Interest  at  all  before  toe 
maturl^  <jt  the  obligation.  The  notes  hi 
controversy  provide  for  Interest,  but  do  not 
specify  the  rate,  In  language  to  which  any 
legal  effect  can  be  given.  Wltere  a  note  Is 
made  payable  with  interest  without  speci- 
fying the  rate,  or  the  time  from  which  toe 
interest  Is  to  be  computed,  the  general  rule 
Is  that  the  note  carries  Interest  from  the 
date  of  its  execution  at  the  legal  rate  fixed 
by  law.  In  our  opinion  toe  statote  should 
receive  a  construction  In  harmony  with  tola 
general  rule  of  commercial  law,  founded  as 
it  is  upon  reason  and  justice.  Such  gen- 
eral rule  gives  effect  to  the  words  "with  In- 
terest," while  a  contrary  rule  would  render 
such  words  of  no  effect— a  conitnictlon  to 
be  avoided,  If  possible.  In  this  case  the 
general  rule  gives  effect  to  toe  Intention  of 
toe  parties,  so  far  as  toe  same  Is  Intelli- 
gibly expressed.  Hence  we  have  no  heslta- 
tion  hi  adopting  it  See  Byles,  Bills  &  N. 
♦304;  2  Daniel,  Neg.  Inst  S  1458;  Rlchanls  v. 
Richards,  2  Bam.  &  Adol.  456;  Printing 
Press,  etc.,  Co.  v.  Jones,  79  Ala.  477;  Luzen- 
berg  V.  Cleveland,  19  La.  Ann.  47a 

5.  It  is  assigned  for  error  tliat  the  court 
erred  in  permitting  toe  witnesses  Keeney 
and  Martin  to  express  an  opinion  as  to  toe 
genuineness  of-  certain  signatures  purp^)rt- 
Ing  to  be  toe  signatures  of  Begue  to  toe  re- 
ceipts of  payment  offered  In  evidence  by  de- 
flendant.  When  a  paper  purporting  to  be 
to  toe  handwriting,  or  to  bear  toe  signature, 
of  a  certain  Individual  is  offered  in  evidence, 
a  wltoess  otherwise  competent,  having  first 
S^ven  evidence  showing  that  be  has  had  rea- 
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flonable  means  and  opporttmlJr  of  becoming 
acquainted  with  the  handwriting  or  signa- 
ture of  such  indlTidnal*  may  give  his  opinion 
whether  tiie  handwriting  or  Blgnatore  offered 
Is  or  Is  not  geiulne.  The  weight  of  such 
opinion  as  eTidence  will,  In  gen«»l,  depend 
npon  the  crediblll^  of  the  witness,  and  the 
extent  of  his  means  or  o^Kirtunity  of  bo- 
coming  •  familiar  with  the  handwriting  or 
signature  of  the  IndiTlduat  In  question.  The 
weight  of  Bticb  opinion  may  also  be  affected 
hy  the  testimony  of  other  ^tneasea;  if  any, 
to  the  same  point,  as  well  as  by  other  facta 
and  circumstances  developed  at  the  trial, 
if  any,  bearing  upon  the  same  sut^ect 
Keeney  testified  that  he  was  a  Imnk  clerk,— 
a  teller  In  the  bank  where  Begue  had.done 
business;  that  he  liad  seen  Begae'9  sixnaiure 
often,  and  had  often  seen  him  sign  his  name 
to  checks.  Martin  testified  that  he  was  an 
attorney;  liad  been  attorney  for  Bi'gue;  had 
seen  Begue  write,  and  haA  seen  him  write 
his  name  frequently.  Tested  by  the  forego- 
ing rule,  it  Is  clear  that  no  error  was  com- 
mitted in  allowing  witnesses  thus  qualified 
to  express  an  opinion  as  to  the  alleged  sig- 
nature of  Begue. 

6.  Error  is  assigned  to  the  ^rlng  of  certain 
Instructions.  The  possession  of  the  notes  by 
plaintiCF,  as  administrator  of  the  payee,  was 
prima  facie  evidence  that  the  notes  were  un- 
paid. The  instruction  to  the  jury  to  that 
effect  was  substantially  correct  It  was 
proper,  also,  to  charge  tliat  a  receipt  ac- 
knowledging the  payment  of  money  is  only 
prima  facie  evidence  of  payment,  and  that 
such  evidence  may  be  rebutted  by  competent 
testimony.  It  was  proper,  also,  to  charge 
tliat  where  a  party  relies  upon  a  receipt  as 
evidence  of  payment  the  genuineness  of  the 
receipt  must  be  proved  by  a  preponderance 
of  the  evidence  before  It  constitutes  any 
evidence  of  payment.  Thus  far  the  charge  in 
relation  to  the  receipts  offered  by  defendant 
was  correct,  In  substance.  But,  If  a  person 
offering  a  receipt  as  evidence  of  payment 
shall  also  prove  the  genuineness  of  it  by  a 
preponderance  of  the  evidence,  his  possession 
of  the  receipt  should  be  considered  prima 
fade  evidence  of  its  delivery  to  him  by  the 
person  whose  name  Is  subscribed  thereto, 
tiiough  the  presumption  of  delivery  arising 
from  such  possession  may  be  rebutted  by 
competent  testimony. 

7.  The  court  charged  the  Jury  to  the  effect 
that  In  determining  the  weight  of  the  tes- 
timony given  by  the  respective  witnesses  the 
Jury  had  the  right,  and  that  It  was  their 
duty  as  Jurors,  to  take  Into  consideration 
the  Interest  wMch  any  witness  might  have 
In  the  subject-matter  Involved  in  the  litlga- 
tion.  This  Instruction  was  not  Improper. 
Both  parties  had  testified  In  the  case.  The 
evidence  was  conflicting  as  to  material  mat- 
ters In  controversy.  The  Jurors  were  the 
Judges  of  the  credibility  of  tibe  witnesses, 
and  of  the  weight  of  their  testimony.  Hence, 
la  passing  upon  the  weight  of  the  evidence, 


it  was  proper  that  tiie  Jury  should  take  Into 
consideratl<HL  the  Interest  which  any  witness 
or  witnesses  might  hare  In  the  result  of  the 
salt, 'as  well  as  any  other  fact  or  drcnm* 
stance  appearing  at  the  trial,  by  which  the 
credlhili^  of  such  witness  or  witnesses  might 
be  affected,  and  by  wVch  the  wel^t  ot  their 
evld^ice  might  be  determined,  re^ectlvc^. 

8.  The  conrt  charged  the  Juir  that  the  suit 
was  broni^t  npon  two  promissory  notes,— 
"one,  of  date  May  2,  18S8,  in  the  principal 
sum  of  91.600,  due  ttilrty  days  after  date, 
bearing  interest  from  date  until  paid,  at 
the  rate  of  one  and  one-quarter  per  cent 
per  month;  the  second,  of  date  of  August  29, 
18S7,  In  the  principal  sum  of  93.000,  due 
twelve  months  after  date,  bearing  Interest  at 
the  rate  of  one  and  one-quarter  per  cent, 
per  annum  tmtU  Its  maturity;  after  maturity, 
and  untU  June  22,  1889,  bearing  Interest  at 
ten  per  cent,  per  annum;  after  ^une  22,  1889, 
and  until  this  date,  at  8  per  cent  per  annum." 
This  instruction  was  erroneous.  It  fixed  the 
rate  too  hl^  for  the  first  note,  and  too  low 
for  the  second;  but  It  so  happened  that  the 
higher  and  the  lower  rate  practically  offset 
each  other,  and  so  the  error  was  harmless. 
The  rate  of  Interest  which  the  notes  bore  at 
the  date  of  their  execution  (no  rate  being 
expressed)  was  the  then  existing  legal  rate,— 
10  per  centum  per  annum.  The  cliange  of 
the  legal  rate  by  the  act  of  1S89  could  not 
affect  pre-existing  contracts.  Butler  v.  Rock- 
well, supra.  The  amount  of  the  notes  at  the 
date  of  the  trial,  computing  the  interest  at 
the  legal  rate,  was  $4,935.79.  Computing  ac- 
cording to  the  Instruction,  the  notes  would 
have  amounted  to  f4,936.3&  The  verdict 
was  $4,934.88,— a  variance  of  less  than  a 
dollar  from  the  true  amount,  and  only  $1.60 
less  than  the  Instruction  called  for.  The 
maxim,  "De  minimis  non  curat  lex,"  applies 
to  such  discrepancies.  Besides,  the  Code  re- 
quires that  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  any  error  or  defect 
in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  the  par- 
ties. According  to  strict  practice  the^  com- 
plaint should  have  been  amended  so  as  to 
describe  the  notes  as  bearing  interest  at  10  per 
cent,  per  annum.  When  the  evidence  varies 
from  the  allegations  of  the  pleadings,  and 
either  party  Is  surprised  thereby,  an  amend- 
ment to  the  pleadings  Is  allowable,  and  a 
postponement  of  the  trial  sometimes  becomes 
necessary.  But  In  this  case,  from  the  aver^ 
ments  of  defendant's  answer,  as  well  as 
from  the  course  of  the  trial,  It  is  manifest 
that  the  variance  between  the  complaint  and 
the  notes  was  not  a  matter  of  surprise  or 
Injury  to  either  party,  and  so  did  not,  as 
a  matter  of  law  or  fact,  affect  their  sub- 
stantial ri^ts.  The  fflcecutlon  of  Ae  notes, 
and  the  liability  of  the  defendant  tiiereon, 
were  not  controverted  at  the  trial,  except 
by  the  evidence  In  support  of  the  pleas  of 
payment  The  only  evidences  of  payment 
were  the  receipts,— one  for  $800,  one  for  $71^ 
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and  another  for  $2,170.  The  evidence  against 
the  genuineness  of  the  receipts  was  sofflclent 
to  Justify  the  Jury  in  detennlnlng  the  Issues 
of  payment  against  defendant  The  verdict 
was  therefore  correct,  except  that  It  was 
for  a  sum  slightly  less  than  the  amount  due 
upon  the  notes,  and  of  this  defendant  cannot 
justly  complain.  Code,  S  78;  Tbomp.  Trials, 
5  2401;  Gaynor  v.  CTements,  16  Colo.  209,  26 
Pac.  Bep.  324;  Hoaglaud  v.  Cole,  18  Colo. 
— ,  33  Pac.  Rep.  151;  Ballston  Spa  Bank  v. 
Marine  Bank,  16  Wis.  125. 

The  Inaccuracy  of  appellant's  printed  ab- 
stract of  the  record  led  to  a  reversal  of  the 
Judgment  In  this  case.  Upon  the  rehearing, 
however,  it  appears  that  there  Is  no  error  In 
the  record,  affecting  the  substantial  rights 
of  the  parties.  Such  Judgment  of  reversal  Is 
therefore  vacated,  and  held  for  naught,  this 
modified  opinion  is  substituted  in  place  of 
the  former  opinion  herein,  and  the  Judgment 
of  the  district  amrt  la  now  affirmed. 


(18  Colo.  S05) 

HALL  V.  KEARNY  et  ol. 
(Hopreme  Court  of  Colorado.    June  S,  1893.) 
MiNiNO  Claims  —  Ansual  ABeBS3ue.NT  Work  ~ 

LiBOB  OCTfilDB  or  LlNB3  OF  ClaIH  —  BENEFIT 

■  to  Claiu— BuBDBX  or  Bbowikq  — LooATiox  or 
CI.A1H. 

L  Where  all  the  work  claimed  as  the  an- 
nual asaessmeot  work  on  a  mining  claim  is 
done  outside  of  the  exterior  lines  of  such 
claim,  the  burden  of  proof  is  on  the  persona 
doing  ^nch  work  to  ahow  that  it  inured  to  the 
benefit  of  such  claim,  so  as  to  prevent  a  for- 
feiture, and  not  on  «  person  clafaaing  under  a 
junior  lucntl<-n  to  ahow  the  contrary. 

2.  Where  work  ia  in  fact  done  for  the 
development  of  a  certain  mining  claim.  It  may 
properly  be  considered  as  annual  assessment 
work  Uierefor,  though  It  Is  all  performed  oat- 
^de  of  the  exterior  line?  of  such  claim. 

3.  It  Is  immaterial  whether  such  work  Is 
done  on  patented  or  unpatented  property,  ex- 
cept as  such  fact  may  throw  light  on  the  Inten- 
tion  of  the  parties  doing  the  work. 

4.  Where  the  owners  of  a  mining  daim  get 
permission  of  U.,  the  owner  of  an  adjoining 
claim,  to  continue  across  the  former's  dnlm  a 
tunned  made  by  the  latter  pn  hi^  claim,  and 
they  extend  It  beyond  the  line  of  their  claim, 
and  discover  a  lode,  tbey  are  not  precluded 
from  locating  the  latter,  as  aeainat  the  as- 
signee of  H.,  on  the  gronnd  that  they  were 
trespassers,  though  such  discovery  and  loca- 
tion were  not  coatemplated  by  their  license. 

Appeal  from  district  court.  Clear  Creek 
county. 

Action  by  Stephen  W.  Kearny  and  James 
H.  Nolan,  against  George  W.  Hall  ftfr  pos- 
session of  a  certahi  mining  claim.  From  a 
judgment  entered  on  the  verdict  of  a  Jury 
in  favor  of  idalntlffa,  defradant  appeals. 
Beveraed. 

The  other  fiicts  fully  appear  in  the  follow- 
ing statranent  1^  HAYT,  G,  J.: 

In  1886  George  W.  Hall.  Hie  owner  of  the 
Mmiitor  Extension  lode  mining  daim,  ap- 
plied for  a  patent  for  ttie  same.  Kearny 
and  Nolan,  claiming  to  be  the  owners  of  the 
John  Randolph  and  Roscoe  lode  mining 
•clalaiB,  both  conflicting  with  the  Monitor 


Extension  location.  Instituted  this  suit  In  sup- 
port of  two  adverse  claims  filed  by  them 
against  Hall's  application  for  a  patent  The 
complaint  Is  In  the  ordinary  form  for  the 
claim  and  po^ession  of  real  property,  with 
the  additional  averment  that  the  suit  Is 
brought  to  moke  good  these  adverse  claims. 
The  answer  denies  all  material  allegations  of 
the  complaint,  and  seta  up  title  in  Hall  to  the 
Monitor  Extension  mining  claim.  It  also  al- 
leges failure  by  plalnJfCs  to  do  the  necessary 
annual  labor  on  the  Roscoe  and  Randolph 
lodes  for  the  years  1883,  1^  and  1885,  and 
the  subsequent  location  over  them  of  the 
Monitor  Extension  lode.  By  these  pleadings 
it  appears  that  a  part  of  the  premises  in  con- 
troversy 18  covered  by  each  of  the  three  lo- 
cations. All  the  new  matter  in  the  answer 
Is  denied  by  the  replication.  A  trial  to  a 
Jury  resulted  in  a  verdict  and  jndgmwt  for 
plalntlfCs. 

Morrison  &  FUUns,  for  appellant  L.  0. 
Rockwell,  for  appellees. 

HATT,  a  J.,  (after  stating  the  facts.)  The 
location  of  the  Monitor  Extension  lode  Is 
subsequent  In  point  of  time  to  both  the  Ros- 
coe and  Randolph  locations,  made  by  appel- 
lees, Kearny  and  Nolan.  The  Judgment  of 
the  district  court  In  favor  of  appellees  must 
therefore  be  sustained,  nnl^  it  appears  that 
the  location  of  either  the  Roscoe  or  Randolph 
lodes  were  not  perfected  as  required  by  law, 
in  the  first  instance,  or  that  appellees  failed 
to  keep  the  locations  good. 

The  principal  pohit  of  contention  In  Uie 
court  below  grew  out  of  the  forfeiture 
claimed  by  Hall  because  of  the  alleged  fail- 
ure of  appellees  to  do  the  annual  labor  upon 
their  claims  for  the  year  1884.  Considerable 
testimony  was  Introduced  for  the  purpose  of 
showing  the  nature  and  extent  of  the  work 
claimed  as  the  annual  labor  for  the  Roscoe 
and  John  Randolph  lodes  for  that  and  other 
years.  The  uncontradicted  evidence  shows 
that  in  the  year  1883  appellees  commenced  a 
tunnel  near  the  west  side  line  of  the  John 
Randolph  location,  and  extended  the  same 
from  time  to  time,  until  a  distance  of  127  feet 
westward  was  reached.  The  greater  portion 
of  this  tunnd  Is  upon  a  patented  mlnli^r 
claim  known  as  tiie  "Nolan-OUmer  Lode." 
and  at  the  time  the  property  of  appellees. 
In  the  year  1884  appellees  sank  an  Incline 
near  the  breast  of  this  tunnel,  and  upon  Hie 
patented  territory.  They  claim  that  die 
woik  In  this  tunnel  and  upon  the  Incline  was 
done  for  the  purpose  of  developing  the  Ros- 
coe and  John  Randolph  claims,  and  that  it 
should  be  treated  as  a  compliance  with  the 
law  relating  to  annual  assessment  work. 
The  appellant  denies  that  the  work  was  done 
for  this  purpose,  or  tliat,  as  a  matter  of  fact, 
It  In  any  way  Inured  to  the  boiefit  of  appd- 
lees*  claims,  or  either  of  them.  All,  or  nearly 
all,  the  work  claimed  as  annual  assessment 
work  for  the  years  1SS4  and  1886  was  done 
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witblQ  the  territory  covered  by  the  Nolan- 
GUmer  patent,  In  the.  prosecution  ot  this 
tunnel  and  Incline.  Appellees  being  able 
to  satisfy  the  jury  as  to  the  validity  of 
their  locations.  Hall  could  acquire  no  ad- 
verse rights  by  reason  of  the  Monitor  Ex- 
tenaion  location,  made  in  1885,  unless  ap- 
pellees had  forfeited  their  prior  rights  to 
the  premises  by  a  failure  to  do  the  necessary 
assessment  work  for  the  preceding  year. 

The  foregoing  statement  will  be  suffld^t 
to  show  the  importance  of  having  the  Jury 
correotly  instructed  upon  the  question  of 
forfeiture  thus  raised.  Instruction  No.  5, 
given  by  tbe  court  below,  reads  as  follows: 
"You  are  further  instructed,  If  Hall  claims 
the  Randolph  and  Boscoe  lodes  because  for- 
feited by  reason  of  the  failure  by  plaintiCFs 
to  do  the  annual  labor  thereon  In  ISSl,  the 
burden  of  proof  is  on  Mm  to  show,  by  a 
£alr  pr^onderance  of  testimony,  the  work 
which  plaintiffs  did  do  was  not  of  such 
character  as  to  the  place  where  done,  that  It 
would  inure  to  the  benefit  of  said  Kand<^ph 
and  Boscoe  lodes  as  annual  labor."  Under 
the  (Urcumstances  of  this  case  the  instruc- 
tion Is  erroneous.  Although  the  burden  of 
proving  a  forfeiture  is  always  upon  the 
party  relying  upon  the  same.  In  tlils  case 
this  burden  was  discharged,  prima  fade, 
by  showing  that  no  work  during  the  year 
ISSi  had  been  done  upon  either  the  Ran- 
dolph or  Boscoe  lodes,  or  within  the  surface 
boundaries  of  either  of  these  claims.  If  la- 
bor was  in  fact  performed  upon  adjacent 
property  that  might  properly  be  considered 
aa  developmwt  work  for  these  claims,  as 
contended,  it  devolved  upon  Kearny  and 
Nolan,  and  not  upon  Hall,  to  show  offlrma- 
tively  such  facts.  Appellees  attempted  to 
meet  this  requirement  by  showing  that  they 
had  started  a  timndl  near  the  west  side  line 
of  their  claims;  the  west  side  lines  of  both 
being  practically  the  same  at  tlila  point. 
This  tunnel  was  extended  out  of  and  away 
from  the  claims  In  controversy  into  pait- 
ented  territory,  in  which  they  were  also 
Interested.  Under  these  circumstances  there 
is  no  presumption  that  this  work  was  for 
the  development  of  either  the  John  Kan- 
dolph  or  Roscoe  claims.  In  fact,  the  pre- 
sumption is  agalust  such  contention,  and, 
after  proof  that  the  annual  assessment  had 
not  been  done  within  the  surface  bound- 
aries of  these  locations,  It  was  Incumbent 
upon  appellees  to  show  that  sudi  work  as 
liad  been  done  elsewhere  was  in  fact  In- 
tended as  the  annual  asseasment  upon  these 
claims,  and  was  of  such  a  diaracter  as  that 
It  would  Inure  to  the  benefit  ther^ii.  By 
the  instruction  ^ven  at  the  trial  this  bur- 
den was  placed  upon  appellant  For  this 
error  liie  judgment  of  the  district  court 
must  be  set  aside. 

In  view  of  a  iww  trial,  other  assignments 
error  wlU  be  notioed.  It  Is  contended 
that  under  no  drcamstames  can  the  wwk 
performed  within  the  exterior  Unas  «m> 


braced  within  the  Nolan  and  GUmer  patent 
be  taken  into  consideration  In  determining 
whether  the  required  labor  or  improvements 
were  put  upon  the  claims  in  controversy. 
In  our  oi^on  this  claim  of  counsel  is  un- 
sound. If  the  woric  was  In  fact  done  for 
the  dev^opment  of  the  Bandolf^  and  Bos- 
coe claims,  It  may  properly  be  considered 
as  annual  assessment  wor)£  for  such  claims^ 
notwithstanding  the  fact  that  It  was  per- 
formed outside  of  the  ^terior  lines  of  such 
property.  In  the  case  of  Doherty  v.  Morris, 
17  Oolo.  105,  28  Pac.  Bep.  85,  an  expendi- 
ture Incurred  in  constructing  a  wagon  road 
across  adjacoit  territory  to  a  mining  claim, 
for  the  purpose  of  better  developing  and 
operating  such  claim,  was  treated  as  a  com- 
pliance with  the  law  relating  to  annual  as- 
sessment  work.  In  the  case  of  Smiting  Oo. 
V  Kemp,  101  U.  S.  636,  it  was  held  that 
labor  and  Improv^nents  might  be  considered 
within  the  meaning  of  the  statute  vrbea 
the  Labor  was  performed  or  the  improve- 
ments were  made  for  this  development, 
though  in  fact  such  labor  and  improvements 
were  at  a  distance  from  the  claim.  The 
latter  opinion  had  reference  to  placer  claims, 
and  it  was  said  that  where  the  labor  was 
performed  for  the  turning  of  a  stream,  or 
the  introduction  of  water  to  the  claim,  or 
where  the  improvement  consists  in  the  con- 
struction of  a  flume  to  carry  off  the  debris 
or  waste  material,  it  might  properly  be 
considered  as  assessment  work.  Nothing  is 
said  In  either  of  the  opinions  in  tJie  cases 
cited  with  reference  to  whether  the  work 
was  upon  patented  or  unpatented  property, 
but  we  think  it  would  be  unreasonable  to 
hold  that  such  labor  and  improvements 
wtuld  not  avail  even  if  upon  patented  prop- 
erty. Did  the  work,  where  done,  tend  to 
the  development  of  the  Bandolph  and  Ros- 
coe claims?  and  was  It  in  fact  performed 
for  the  benefit  of  these  locatlcms?  are  the 
controlling  questions  to  be  determined;  and 
It  la  immaterial  whether  the  improvement 
is  upon  patented  or  unpatented  property, 
except  as  'this  may  throw  light  upon  the 
intention  of  the  parties  in  dcring  the  work. 

It  Is  also  contended  that  plaintiffs  com- 
mitted a  trespass  in  locating  the  John  Ban- 
dolph claim,  and  for  this  reason  it  Is  sought 
to  invalidate  that  looatl<Hi.  The  facts  upon 
whidi  this  Is  predicated  are  as  follows:  One 
James  Hall,  the  owner  of  a  dalm  adjoin- 
ing the  Nolan-Gilmer  claim,  had  drlv«i  a 
prospecting  tunnel  for  the  development  of 
his  ohiim.  Flaintlfb  obtained  permlash»i 
from  Hall  to  continue  this  timnel,  for  the 
purpose  ctf  developing  the  Nolan-GUmOT 
claim.  Oliey  continued  the  tnnn^  ncross 
the  Nolan-GllmOT  patent  without  finding  a 
lode,  but,  upMi  extending  It  a  few  feet  be- 
yond the  west  side  line  of  that  looatkm, 
they  did  discover  a  lode,  whidi  Utey  located 
as  the  Jolin  Randolph.  It  is  claimed  that 
their  rights  in  the  tunn^  were  limited  by 
th^  contract  with  Hall,  and  tliat  any  dls- 
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oorery  made  In  the  pnbllo  domain  to  tin 
west  of  the  Nolan-Gflmer  claim  mnild  bmre 
to  Apptilant,  he  belns  Hall's  grantee  as  to 
BWdi  rights;  In  otbw  words,  tt  Is  raged  tbat. 
u  ttw  Bandfrfph  locatfm  had  Its  <xlgln  in 
the  dlseoTetr  In  the  tunnel.  In  equity  it  be- 
longed to  HalL  This  Is  entirely  ontaide  any 
IsMie  made  by  the  pleadings.  It  tn  Cact  ap- 
pdleea^  license  only  anUiorixed  them  to  ex- 
taxd  the  tunnel  through  the  Noian-Qllmer 
tmttory*  IMi  did  not  prerent  them  from 
*^>«^*^ng  the  lode  discovered  In  the  tmmd 
b«7«id  tiie  aide  Unes  at  said  cAiUm,  although 
this  was  not  fMmtemplated  by  th^  license. 
4s  to  whether  a  trust  was  thereby  created 
b  a  question  not  involved  In  this  case,  and 
ttie  ruUng  <tf  the  district  court  in  this  par- 
tkmlar  must  now  be  upheld. 

For  the  error  pointed  out  In  the  lnstrue> 
tfons,  the  judgment  must  be  reversed. 


(a  Kao.  691) 

et  sL  V.  I^EBRICK  st  aL 
(Hnpreme  Court  of  KaoBas.  Jane  10^  1883.) 

CSlAnSL  MOBTOAOB— FOB8B8SI08  BT  UoRTOAOBB 

— LiBN— FlUORITT  OVKB  ATTACBMBNT. 

Where  b  creditor,  havlngr  accepted  from 
his  debtor,  io  good  faith,  to  secure  bd  existing 
indebtedness  to  him,  a  chattel  mortgage  upoQ 
B  stock  of  goods,  and  under  the  mortgage, 
which  is  not  recorded,  obtains  the  key  of  the 
store  contaiuiog  the  stock  of  goods,  aad  takes 
actual  possession  of  all  of  such  goods,  and 
wbUe  in  su^h  possession,  iorolciog  the  stock, 
is  found  by  the  sheriff,  with  writs  of  attach- 
ment  In  his  hands  to  levy,  and  tbereiipon 
audi  mortgagee  at  once  informs  the  sheriff  of 
hia  possession  of  the  stock  of  goods  under  the 
mortgag;e,  and  the  sheriff  demands  of  him 
the  possession  of  the  same,  and  takes  from 
him  the  key  of  the  store,  and  then  makes  a 
levy  OD  the  stock,  hdd,  that  the  chattel 
mortgage,  with  the  actual  pussession  of  the 
propatj[  obtained  thereunder  by  the  mort- 
gagee, is  a  prior  lien  to  the  levies  of  the 
dierilf  of  the  attachments  of  creditors. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Osborne  coun- 
ty; Clark  A.  Smith,  Judge  pro  tem. 

Action  by  H.  Hausner  &  Ca  and  another 
Against  P.  B.  Leebrlck  and  Walter  Eorb, 
Interpleader.  From  a  judgment  for  defend- 
ant Korb,  plaintiffs  bring  error.  Afflrmed. 

The  other  facts  fully  appear  In  the  fol- 
4owlng  statement  by  HOBTON,  0.  J.: 

This  was  an  action  brought  by  H.  Haus- 
ner  &  Ca  and  A.  McKeever  against  F.  Ei. 
Leebrlck.  Hausner  &  Co.  and  McKeever 
were  creditors  of  Leebrlck,  doing  business 
at  Atchison.  Leebrlck  did  business  at  Al- 
ton, in  Osborne  county.  The  plaintiffs  sold 
■goods  and  merdiandlse  to  F.  E.  Leebrick 
In  Uie  amounts,  respectively,  as  fcdlows: 
Hie  amount  ot  the  claim  of  H.  Haus- 
ner &  Co  agaln^tt  Leebrlck  was  $160.1(^ 
together  with  Interest  thereon  at  the  rate 
of  6  per  coit  per  annum  from  the  18th 
di^  ftf  April,  1899;  and  the  amount  of 
Oie  daim  of  Andrew  McKeever  against 
Leebrlck.  was  a  balance  of  $474.57,  with 
-IntereM  tfa^ma  at  the  rate  of  6  per  cent 


per  aanmn  from  the  26th  day  of  April,  1880. 
The  petltiona  In  both  cases  were  filed  oo 
the  7th  day  of  May,  1889,  and  on  the  aame 
day  separate  affidavits  In  attschment  woe 
filed  1^  Bausnw  &  Go.  and  Mi^eever  In 
their  respective  actions  against  F.  SL  Lee- 
brlck The  property  In  c^troversy  was  at- 
tached by  the  sheriff.  On  the  27th  day  et 
May,  1889,  motkms  In  both  cases  were  filed 
by  the  d^oidant,  Leebrldc  to  make  one 
Walter  Eorb  a  party  defendant,  which  mo- 
tions were  sustained  by  the  court.  On  the 
17th  day  of  June.  1889,  Eorb  filed  hU  In- 
terplea  In  each  of  the  csse»,  In  which  he  al- 
leged he  was  the  special  owner  of  the  goods 
and  cbattela  taken  on  the  order  of  attach- 
ments Issued  in  the  cases;  that  on  the  lUth 
day  of  April,  1889,  Leebrlck  was  Indebted 
to  him  In  the  sum  of  $1.C41,  with  Interest 
at  the  rate  of  10  per  c^t  per  atmum  from 
the  21st  day  of  November,  1888.  and  that 
on  the  19th  day  of  April,  ISS&t  Leebricli:,  to 
secure  such  Indebtedness,  executed  to  him  a 
chattel  mortgage  conveying  to  him  all  the 
personal  property  taken  on  the  orders  of 
attachment,  and  also  alleging  he  had  posses- 
sion of  the  goods  on  the  7th  day  of  M^, 
1889,  the  date  of  the  levies.  Afterwards, 
plaintiffs  filed  their  answers  to  the  Interplea 
of  Korb.  By  agreement  of  the  parties,  and 
the  order  of  the  court,  the  cases  of  McKee- 
ret  and  Hnusner  &  Co.  against  Leebrick 
were  consolidated,  and  tried '  as  one  cause 
before  the  cotut,  a  jury  bdng  waived.  The 
court  mode  special  findings  of  fact  and  con- 
clusions of  law.  Upon  the  findings  of  fact 
and  conclusions  of  law  judgment  was  ren- 
dered In  favor  of  Korb  for  the  possession  of 
the  goods  and  chattels  tn  dispute,  or,  In  de- 
fault of  the  recovery  c7  the  same,  for 
?1,139.C5,  the  full  value  thereof,  and  for 
^32.30,  his  damages  for  the  detention  of  the 
same.  Hausner  &  Oo.  and  McKeever  ex- 
cepted, and  bring  the  case  here. 

Israd  Moors  snd  Solomon  &  Bland,  for 
plaintiffs  in  error.  Hays  A  Woods,  for  de> 
f  endants  In  errw. 

HORTON,  C.  J.,  (after  stating  the  fScts.) 
The  trial  court  specially  found,  among  olSier 
things,  that  on  the  21st  of  November,  1SS3, 
F.  E.  Leebrick  was  Indebted  to  Walter  Korb 
In  the  sum  of  $1,641;  that  on  thiit  date  he 
gave  him  his  promissory  note,  due  In  six 
months,  bearing  Interest  from  date  at  the 
rate  of  10  per  cent  per  annum;  that  on  the 
19th  of  AprU,  1889,  Leebrick  executed  and 
delivered  to  Korh  a  chattel  morignge  upon 
the  stock  of  goods  and  merchandise  in  dis- 
pute; that  on  the  same  day,  about  half  an 
hour  after  tiie  delivery  of  the  mortgage,  Lee- 
bri^  delivered  the  possession  of  bis  stock 
of  goods  to  Korb,  telling  blm  he  oould  take 
possession  thereof,  and  sell  sufficient  to  pay 
his  indebtedness;  Uiat  Leebrick  left  the  conn* 
ty  very  soon  afterwards  fbr  Washington 
Territoiy;  that  the  next  morning  Korb^  In 
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peraon,  went  to  the  store,  and  remained  in 
personal  charge  of  the  same  for  three  or 
four  days,  when  he  w«it  to  his  home,  In 
Stockton,  Rooks  county,  leaving  Mrs.  Lee- 
brlck.  the  wife  of  P.  B.  Leebrick,  In  charge, 
under  an  arrangement  with  her  that  she 
should  sell  the  gopds,  and  account  to  him 
for  the  proceeds  thereof;  ttiat  during  the 
time  that  Korb  and  Mrs.  Leebrick  had  charge 
ot  the  store,  hicluding  what  he  sold,  and 
what  she  accounted  to  him  for,  he  received 
$73  as  the  proceeds  of  the  sales;  that  Korb, 
after  he  returned  from  Stockton,  on  May 
7,  1889,  took  personal  control  of  tlie  store; 
that  on  the  same  day  the  sheriCf  aiH)eared, 
and  levied  upon  the  stock;  that  at  the  time 
the  sheriff  made  the  levy  he  fonnd  Korb 
In  control  of  the  store,  and  was  informed 
by  him  that  he  had  a  mortage  on  the 
stock,  and  was  In  poasearion  under  his  m<»t- 
gage. 

This  court  has  decided  very  often  that  "a 
debtor,  even  In  failing  circumstances,  may 
prefer  creditors,  if  the  same  Is  done  In  good 
faith,  and  this  not  only  In  the  form  of 
actual  payment  of  money  to  the  particular 
creditors  preferred,  but  also  in  the  form  of 
the  sale,  or  appropriation  of  property,  or 
the  giving  of  chattel  mortgages  to  such 
creditors."  Tootle,  Rosea  &  Co.  v.  Coldwell, 
30  Kan.  125,  1  Pac  Rep.  329;  Avery  v. 
Eastes,  18  Kan.  505;  Campbell  v.  Warner^ 
22  Kan.  604.  This  court  has  also  ruled  that, 
"in  all  cases  where  there  is  a  voltmtary  de- 
livety  of  the  possession  of  the  property  by 
the  mortgagor  to  the  mortgagee  tmder  the 
mortgage,  such  delivery  will  r«ider  the 
mortgage  valid  as  to  all  persons  not  then 
having  any  specific  right  or  Uen  upou  the 
property,  provided  the  mortgage  was  previ- 
ously valid  as  between  the  parties  thereto." 
Cameron  v.  Marvin,  26  Kan.  612;  Bank  v. 
Sargent,  20  Kan.  576;  Frankhouser  v.  Ellett. 
22  Kan.  127;  Dayton  v.  Bank,  23  Kan. 
421.  It  Is  admitted  that  the  chattd  mortgage 
was  never  deposited  with  the  register  of 
deeds,  and  the  contention  ot  the  plaintiffs 
Is  that  there  was  no  actual  or  continued 
change  of  the  goods  mortgaged  after  the 
delivery  of  the  chattel  mortgage,  and  that 
the  findings  of  the  trial  court  are  not  sus- 
tained by  the  evidence.  We  think  other- 
wise. It  appears  from  the  following  testi- 
mony that  the  material  facts  fonnd  are 
fully  supported:  Korb  testified,  among  other 
things,  as  follows:  "Question.  Where  was 
you  when  yon  took  this  mortgage  of  Mr. 
Leebrldc?  Answer.  I  was  in  Leebrick's 
store,  in  Alton.  Q.  What  transpired  there, 
after  yon  took  the  mortgage,  in  reference 
to  the  possession  of  the  goods  described  in 
this  mortgage?  A.  Mr.  Leebrick  had  to  go 
to  Washington  Territory,  and  I  told  him 
that  he  had  better  turn  the  goods  over  to 
me,  to  secure  me,  and  he  did.  Q.  How  soon 
after  this  mortgage  was  mode,  did  he  turn 
the  goods  over  to  you?  A.  Probably  lialf 
an  hour.  Q.  Had  there  been  any  sales  of 


goods  in  the  mean  time?  A.  No,  sir.  Q. 
What  time  of  the  night  or  day  was  this? 
A.  Along  in  the  evening,  after  dark.  I  don't 
know  just  what  time,  but  about  dark.  Q. 
How  long  did  you  remain  there,  in  posses- 
sion of  the  goods?  A.  I  think  I  stayed  there 
myself  about  three  days,  or  sometliing  like 
that,  and  then  I  went  back  home.  Q.  Where 
did  you  live  at  that  time?  A.  At  Stockton. 
Q.  Who  did  you  leave  the  goods  in  (Charge 
of  when  you  went  away?  A.  Mrs.  Lee- 
brick. Q.  In  what  capacity?  A.  She  agreed 
to  take  care  of  them  for  me,  and  turn  over 
the  proceeds  of  the  sales  to  me.  Q.  When 
did  you  come  back  from  Stockton?  A.  Oh, 
I  think  I  was  away,  probably,  four  or  five 
days.  I  don't  remember,  exactly.  I  think, 
about  that  time.  Q.  How  much  sales  had 
you  made  up  to  the  time  the  attachments 
were  levied?  A.  The  sales  amounted  to,  I 
think,  $73.  Q.  Did  he  (Leebrick)  deliver  you 
the  goods?  A.  Yes,  dr.  Q.  Where  did  he 
live  at  that  time?  A.  In  Alton.  Q.  In  that 
same  building?  A.  No.  sir.  Q.  Where  were 
these  goods?  A.  In  what  they  call  the  'Uoyd 
Buildhig,'  In  Alton.  Q.  What  did  you  do 
the  next  morning  after  this?  A.  I  went 
down,  and  went  Into  the  store.  Q.  What 
was  th6  arrangement  with  Mr.  Leeonck 
about  how  yon  were  to  sell  these  goods? 
A.  I  was  to  sell  them  the  best  I  could.  Q. 
For  what  purpose?  A.  To  pay  his  debt  Q. 
Was  you  in  the  store  when  the  ^eriff  came 
to  attach  In  this  case?  A.  Yes,  sir.  Q. 
What  was  yon  dohig  in  the  store,  and  who 
was  there?  A.  Gosh  Walker,  of  Alton,  was 
in  there,  and  we  were  invoidug  the  goods 
at  that  time.  Q.  Cash  Walker  and  you  were 
invoidng  the  goods?  A.  Tea,  sir.  Q.  Any 
one  else?  A.  No,  sir.  Q.  What  conversation 
occurred  between  you  and  the  sheriff  before 
this  attachment  was  levied?  A.  I  told  the 
dieilff  that  I  had  possession  of  the  goods, 
and  they  were  mine,  at  that  time.  Q.  Did 
yon  tell  Um  what  dalm  you  bad  them  on? 
A.  Yes,  sir;  I  told  Urn  I  had  a  mortgage  on 
them  to  secure  an  amount  of  money  that 
Mr.  I<eebrick  owed  me.  Q.  Did  the  sheriff, 
at  the  time  he  took  possession  of  the  goods, 
take  all  the  goods  and  flxtnns  away?  A. 
Yes,  sir;  he  demanded  possession,  and  took 
the  key  from  me.  Q.  And  took  everything? 
A.  Yes,  sir.  Q.  Did  he  return  any  portion 
of  them  to  you?  A.  No,  sir.  W.  A.  Ware, 
the  sheriff,  testified  that:  Question.  You  are 
the  sheriff  of  this  coun^?  Answer.  Y^  sir. 
Q.  You  served  theattacbm«its  in  this  oise?  A. 
Yes,  sir.  Q.  In  both  of  these  cases?  A.  Yes, 
sir.  Q.  Who  did-  you  find  In  possession  of 
the  stock  of  goods  when  yon  went  to  serve 
the  attadunents?  A.  Walter  Korb.  Q.  The 
interpleader  here?  A.  Yea,  sir.  Q.  Who  dse 
was  in  the  store?  A.  C.  M.  Walker,  I  be- 
lieve. Q.  What  were  they  doing  there?  A. 
They  were  taking  an  invoice  of  the  goods. 
Q.  What  conversation  did  you  have  with  Mr. 
Korb,  with  reference  to  his  right  and  claim 
on  those  goods,  before  you  attached  them? 
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A.  I  told  tdm  that  I  had  attachment  writs 
to  leT7  on  the  goods,  and  he  said  the  goods 
were  his,  ahd  In  his  possession.  Q.  What 
did  he  say  about  the  claim  he  had  upon 
them?  A.  I  think  he  told  me  had  a  chattel 
mortgage  upon  them.  Q.  Did  he  tell  you  the 
amount  of  the  claim?  A.  I  don't  remember 
as  to  that  It  la  Ukely  he  did,  but  I  don't 
remember  what  the  amount  was."  As  the 
chattel  mortgage  was  valid  between  the  par- 
ties at  the  time  of  tta  execution,  and  as 
Korb  took  actual  possession  of  all  the  mort- 
gaged property  before  the  sheriff  levied 
thereon,  and  as  the  sheriff,  representing  the 
attaching  creditors,  bad  notice  of  such  pos- 
session, and  the  mortgage  under  which  tt 
was  taken,  the  Judgmmt  of  the  trial  court 
most  be  affirmed  All  the  Justices  concur- 
ring. 

(61  Kan.  UU 

STATE  V.  HUFPMAN. 
(Sapreme  Court  of  Kansas.  June  10;  189S.) 
Imtozicati.no  Liquors  —  Infokuatiok  —  Surn- 

OIENCT  OV  VkkIPICATIOX  —  RiOBT  OW  STATB  TO 

Appau.  —  OansH  BusTAiNuie  Flba  ix  Autb* 

HINT. 

1.  The  Btste  haa  the  right  of  appeal  from 
a  JadgmeDt  of  a  district  court  sustaioioK  a 
plea  in  abatement,  quaflhing  the  information, 
and  discharging  the  defendant 

'A  An  information  charging  the  defendant 
with  Tiolatiotis  of  the  prohibitory  liquor  law, 
verified  nositively  by  tne  county  attorney,  is 
•uUicieiit,  where  his  information  as  to  the 
offenses  charged  is  based  on  the  testimony  of 
witnesses  subpoenaed  and  examined  under  the 

SroTisions  of  narngraph  2543  of  the  Oeneral 
tatatet  of  USD.  without  filing  the  sworn 
statements  of  witnesses. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Chautauqua 
county;  M.  G,  Troup,  Judge. 

Information  charging  Joe  Huffman  with 
the  unlawful  sale  of  intoxicating  liquors. 
From  a  Judgment  quashing  the  liuTormatioQ 
tiie  state  appeals.  Reversed. 

John  T.  Lltde,  Atty.  Gen.,  and  R  &  Mb- 
Gulre,  tor  tbe  State.  John  W.  Shartell,  for 
appellee. 

ALLEX,  J.  The  ooon^  attorney  filed  an 
InformmtiMi  charging  ithe  defendaat  with 
the  uiJawful  sale  of  intoxicating  liquors, 
which  he  veri^ed  positively  by  his  own  oath. 
The  defendant  appeared,  and  filed  his  plea  In 
abatement  which  reads  as  follows:  "Comes 
now  the  defendant,  and,  for  his  plea  in 
abatement  herein,  says  that  ttiis  action 
ought  to  be  abated  for  the  following  reasons, 
to  wit:  That  this  action  is  instituted  by 
the  county  attorney  upon  his  own  motion, 
and  without  any  personal  knowledge  of  the 
alleged  offenses,  but  scHely  upoa  informa- 
tion by  him  derived  from  the  examination  of 
witnesses  by  him  taken,  by  causing  dlvens 
witnesses  to  appear  before  him  In  obedience 
to  subpoenas,  and  to  then  and  there  testify 
before  him,  and  said  county  attorney  did 
Chen  aad  there  take  such  testimony,  as  re- 


quired by  law,  and  caused  the  same  to  be 
refluced  to  writing,  and  signed  by  such  wit- 
nesses, which  said  testimony  has  been  sup- 
pressed by  said  county  attorney,  and  not 
filed  in  this  cause  as  required  by  law. 
Wlierefore,  said  defendant  prays  that  said 
action  may  be  abated."  To  this  plea  the 
county  attorney  demurred.  The  court  over- 
ruled the  demurrer,  held  the  plea  good, 
quashed  the  hiformatlon,  and  discharged 
the  defotdant  The  state  appeals. 

A  motion  Is  filed,  on  bebalf  of  the  defend- 
ant to  dismiss  tbe  action  In  this  court- 
First  because  the  order  appealed  from  was 
not  an  appealable  wder;  second,  because 
there  la  no  suffldoit  transcript  of  the  reccNrd 
of  tbe  case  to  warrant  a  review.  The  first 
ground  stated  In  the  motion  Is  not  good. 
Section  283  of  the  Criminal  Code  expressly 
authorizes  an  appeal  by  the  state  In  ibla 
cas&  Since  tlie  flUng  of  this  motion,  bj 
leave  obtained  from  tills  ooart,  the  record 
has  been  withdrawn,  a  soffldent  certlfloata 
from  tiie  <ilexk  of  Chautauqua  county  affixed 
theretc^  and  ttie  transcript  reflled.  This  ob- 
viates the  aeomid  objection  raised  In  the  mo- 
tion. No  brief  Is  presented  on  bdudf  (a  tba 
defendant 

ParagraiA  2543,  <3«i.  St  1880,  antfaorteea 
the  ooun^  attorn^  to  subpoena  witasssea 
for  the  purpose  of  ascertaining  whether  vio- 
lations ot  the  prohlUt(»y  liquor  law  have 
heea  committed,  and  directs  that  the  testi- 
mony of  the  witnesses  OxaH  be  reduced  to 
writing,  and  signed  by  them,  and  th^  pny 
vldes:  "If  the  testimcxiy  so  taken  shall  dls- 
dose  tbe  fact  ihax  an  offmae  has  be«i  ochu- 
mltted  against  any  of  ttie  provisions  of  this 
act  the  coun^  attorney  shall  forthwith  flis 
such  statement  together  wltii  bis  complaint 
or  information  against  the  person  having 
committed  the  offense.  In  some  court  of  com- 
petent Jurisdiction;  and  such  statemrat  or 
testimony,  together  with  tbe  Informatioln 
or  complaint  of  such  county  attorney,  when 
verified  by  him  on  Information  and  belief, 
shall  have  the  same  effect  as  If  such  infor- 
mation or  complaint  had  been  verified  i>osl- 
tively."  The  court  below  held  that  an  in- 
formation filed  by  the  county  attorney,  end 
sworn  to  by  him  po^tively,  in  a  case  of  this 
kind,  where  the  county  attorney's  knowledge 
as  to  the  commission  of  the  offense  was  de- 
rived solely  from  the  examlnattim  of  wit- 
nesses, was  insutficlent  to  put  the  defendant 
on  trial,  unless  the  sworn  statements  of  the 
witnesses  were  also  filed  with  It  The  oor^ 
rectness  of  this  ruling  Is  now  challenged. 
We  are  unable  to  iwrcdve  any  good  reason 
why  a  county  attorney  may  not  If  he  feels 
warranted  In  so  doing,  verify  an  Information 
charging  a  violation  of  the  prohibitory  liquor 
law,  as  well  as  any  other  offense,  positively, 
and  why  such  Information,  so  verified.  Is 
not  sufficient  It  may  be  said  that  the  stat- 
ute Impoees  on  him  the  duty  of  filing  the 
sworn  statements  of  the  witnesses,  and  that 
the  defendant  should  cmly  be  placed  on  trial 
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for  tbose  acts  disclosed  by  the  sworn  state- 
menta  wtere  the  cbonty  attorney  had  no 
knowledge  of  any  other  rlolationa  of  the 
law.  If  It  be  conceded  that  tiie  defendant 
has  such  ri^t,  It  does  not  necessarily  follow 
that  the  Information  Is  Insufflclajt,  or  that 
the  verifioatlMi  tihereof  Is  d^eotlre.  We  are 
not  called  on  to  decide  wh^er  the  trial 
court,  on  a  motlcm  made  Oierefor  by  the 
defendant,  onght  to  comprf  titie  proa  ecu  ting 
attorney  to  file  these  statements,  nor  wheth- 
er, over  his  objection,  the  defendant  cdiould 
be  forced  to  trial  without  the  filing  of  them. 
We  do  hold,  lioweTeir,  that  the  failure  to 
so  file  them  does  not  abate  the  action,  and 
Is  not  ground  for  quashing  the  Information, 
or  dlscbar^ng  the  defradant  State  y.  Mo- 
sell,  49  Kan.  143,  30  Pac.  Bep.  189.  Judg- 
ment wm  be  Terersed.  All  the  JustlceB  con- 
ourring. 

(51  Kan.  600) 

CHICAGO,  K.  &  W.  R.  CO.  t.  UNION 
INV.  CO. 

(Snpreme  Court  of  Kansas.  June  10.  1893.) 

CoxBTBUCTioN  or  Railkoau  —  Obstruction  or 
HiaawAT — Damages  to  Ast'TTEKs. 

1.  Where  a  railroad  company,  noder  a  city 
ordlDance,  or  the  statnte,  constmcta  and  oper> 
ates  its  road  in  a  street  or  highway,  but  leaves 
sufficient  space  between  the  roadbed  and  abat- 
tinz  land  or  lots  for  ordinary  vehicles,  teams, 
ana  travd,  there  is  no  such  obstruction  of  ac- 
cess to  abutting  land  or  lots  as  to  permit  dam- 
ages for  any  depreciation  in  value  thereof. 

2.  If  a  railroad  company,  in  constructing 
its  road  and  surfacing  its  track,  maltes  holes 
or  other  temporary  obstructions  in  a  street  or 
highway,  an  abutting  lot  or  land  owner  may 
recover  all  special  damages  suffered  by  .him 
prior  to  the  commencement  of  his  action;  but 
on  account  of  such  defects  or  obstmctions  in  the 
street  or  highway  he  cannot  recover  for  the  sup- 
posed depreciation  in  valae  of  his  property, 
upon  Ae  ground  of  a  permanent  MVropriation 
for  the  right  of  way. 

(Syllabus  by  the  Court) 

Error  from  district  court;  DicUnson  coun- 
ty; M.  B.  Nicholson,  Judge. 

Action  by  the  Union  Investment  Company 
against  the  Chicago,  Kansas  &  Western  Rail- 
road Company  to  enjoin  defendant  from  con- 
structing its  road  along  a  certain  street,  and 
for  damages  to  plaintiff's  land  fronting  said 
street.  Plaintiff  bad  judgment  for  damages, 
and  defendant  brings  error.  Reversed. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  John  H.  Ma- 
han,  for  defendant  In  error. 

HORTON,  C.  J.  In  March,  1887.  the  Union 
Investment  Company  was  the  owner  of  a 
tract  of  land  known  as  "Richland  Park,"  an 
addltiou  to  the  city  of  Abilene,  which  It  had 
platted  into  lots  and  blocks.  In  June,  1887, 
the  Chicago,  Kansas  &  Western  Railroad 
Company  began  the  construction  of  Its  road 
and  helegrapb  line  upon  Third  street  of  this 
addition.  On  the  23d  of  June,  1887,  the 
Union  Investment  Company  commenced  this 
action  to  enjoin  the  construction  of  the  rail- 


road. Subsequently,  and  on  October  15, 
1888,  that  company  filed  an  amended  peti- 
tion, claiming  ^,000  damagos  against  the 
railroad  company  for  wrongfully  and  unn(rc- 
essarily  digging  np  the  street,  elevating  its 
roadbed,  and  unnecessarily  Impairing  the 
usefulness  of  the  street  as  means  of  ingress 
and  egress  to  the  abutting  lots  upon  which 
the  road  was  constructed.  Upon  the  trial 
in  the  case  the  Juiy  returned  a  verdict  for 
$300  against  the  railroad  compai^,  and  Judg- 
ment was  rendered  thereon-  The  railroad 
company  excepted. 

Third  street  is  eighty  feet  wide.  The  em- 
bankment for  the  road  and  tracks  was  placed 
about  the  center  of  the  street,  but  nearer  the 
north  half.  The  grade  was  alwut  a  foot  and 
a  half,  and  to  the  top  of  the  rails  about  two 
feet.  The  distance  between  the  embankment 
and  the  lots  upon  the  north  aide  was  thlny 
feet,  and  from  the  lota  on  the  south  side  to 
the  embankment  over  forty  feet  In'surfo- 
clng  up  the  track  there  were  some  holes  dug 
along  the  sides  of  the  street  from  two  to  four 
feet  In  width  and  length  and  about  a  toot  de^ 
These  holes  Interfered  with  the  passing  and 
repassing  of  vehicles  and  traveL  Before  the 
omstruetlon  of  the  railroad  the  gnide  <tf  ithe 
street  had  never  been  establtedied,  and  tho 
abutting  lots  were  vacant  and  unimproved. 
The  onbankment  and  tracks  tor  the  railroad 
occupied  about  five  feet  On  account  of  the 
grade  it  was  difficult  to  crosa  over  the 
track  from  one  aide  to  the  other,  bat  there 
were  good  crosslnga  at  the  street  crossings, 
made  by  titie  railroad  company.  The  recov- 
ety  in  the  case  was  sol^  fbr  the  deprecia- 
tion In  the  value  of  the  lots  by  alleged  per- 
manent obBtnictltms.  The  liutructions  to  the 
Jury  permitthig  such  a  recovery  were  mis- 
leading. Snch  damages  cannot  be  sustained 
upon  the  testimony  Introduced.  Of  course, 
a  railroad  company  cannot  wrongfully  and 
tmnecessarfly  block  up  and  obstruct  a  street 
or  highway,  and  If  a  lot  or  land  owner  re> 
celves  actual  Injury  from  such  obstruction, 
special  to  him,  and  not  such  as  affects  the 
public  in  general,  he  may  have  a  cause  of 
action.  But  tn  this  case  there  was  no  per* 
manent  taking  and  appropriation  of  the 
whole  street,  or  of  any  part  of  the  street  iin- 
medlately  adjoining  the  abutting  lots,  so  as 
to  completely  or  substantially  obstruct  the 
Ingress  to  or  egress  from  the  lots.  Railroad 
Co.  V.  Larson,  40  Kan.  301,  19  Pac.  Rep.  661; 
Railroad  Co.  t.  CuykendaU,  42  Kan.  234,  21 
Pac.  Rep.  1051;  Railroad  Co.  v.  Smith.  ^ 
Kan.  264.  25  Pac.  Rep.  623;  Railway  Co.  v. 
Mahler,  45  Kan.  5G5,  26  Pac.  Rep.  22.  As 
w:as  said  In  the  Andrews  Case,  30  Kan.  500, 
2  Pac.  Rep.  677:  "The  public,  in  gradbig 
the  alloy,  or  In  permitting  a  railroad  com- 
pany to  occupy  It,  may  In  some  cases  render 
Its  use  less  convienient,  and  still  not  ^ve  the 
plaintiff  any  right  of  action  against  any  per- 
son or  corporation  for  damages.  Thus  the 
public  may  grade  the  alley  so  that  It  would 
be  much  above  the  surface  of  the  plaintiff's 


Digitized  by  Google 


I 


Or.)  KODDOG  «. 

lota,  or  maA  bdov  tt,  and  mt  ttiat  It  would 

be  Tery  inc<uiT6iilrat  tor  Vii  platntUE  or 
otben  to  pan  from  tbe  on«  to  th«  otiier;  or 
the  pnbUe  might  tacato  a  itreet  at  cm  end 
«t  the  aUe7,  so  that  the  ^hitlfr  ooold  pass 
Into  ttie  alley  only  at  the  othw  md,  or  might 
In  other  ways  Tacate  streets  or  alleys  so  as 
to  raider  the  plalnttfTs  property  less  enjoy- 
able^  without  glvlnc  to  tbe  plaintiff  a  cause 
of  action.  Numerous  decisions  hare  been 
mode  to  the  effect  that  fOr  tbe  oonstmctlon 
of  a  railroad  opon  a  street  or  aUey  with  an- 
tbcHlty  from  the  dty.  where  it  was  restored 
to  Its  former  conditions,  or  whoe  thestrac- 
tnre  did  not  dartre  the  owner  of  tbe  reason- 
able use  of  the  street  or  aH^  as  a  means  of 
Ingress  to  and  egress  from  Us  lots,  no  recoT- 
ery  coold  be  bad.  The  fact  that  the  street 
or  alley  may  be  narrowed  by  tbe  atmctnre. 
or  made  less  convenloit.  or  that  by  reason 
thereof  the  property  would  be  leas  attract- 
ive or  desirable,  will  create  no  liability 
against  the  company  If  the  owner's  special 
use  and  private  right  of  enterli^  and  leav- 
ing  his  property  hare  not  been  unreasonably 
abridged."  Railroad  Co.  t.  Curtan,  33  Pac. 
Bep.  297.  Unst  decided;)  HeUer  v.  Kallroad 
Co.,  28  Kan.  625;  Railroad  Co.  t.  Smith,  su- 
pra. See,  also.  Railway  Co.  t.  Early,  46 
Kan.  1»7,  26  Pac  Rep.  422;  Railway  Ca  t. 
Mahler,  supra.  11  the  addition  was  not 
within  the  ci^  of  Abilene,  the  railroad  com- 
pany had  the  power,  under  the  fourth  sub- 
division of  paragraph  1207,  Gen.  St  18S9, 
"to  construct  Its  road  across,  along,  or  upon 
any  •  •  •  street  or  highway  •  •  • 
whldti  the  rente  of  Its  road  would  Intersect 
or  touch,  but  the  company  would  restore  the 
•  •  •  street  or  highway  thus  Intersected 
or  touched  to  Its  former  state,  or  to^  such  a 
state  as  to  have  not  necessarily  Impaired 
Its  usefulness."  Comp.  Laws  18S5,  p.  218, 
i  47.  Xf  there  was  a  temporary  obstruc- 
tioD  of  the  street  on  account  of  the 
holes  dug  by  the  men  In  surfacing  the  track 
which  were  left  unfinished  or  In  a  dangerous 
condition,  and  the  plaintiff  below  had  suf- 
fered any  spedal  damage  or.  Injury  thereby, 
differing  In  kind  from  the  public  generally, 
it  would  be  enUtleil  to  recover  the  special 
damages  which  had  accrued  prior  to  the 
commencement  of  this  action.  But  the  de- 
predation In  value  of  the  property  In  this 
case  Is  not  the  damages  recoverable.  In 
other  words,  the  plaintiff  below  was  entitled 
to  recover,  npcm  the  facta  disclosed,  If  any- 
thing, only  such  actual  damases  as  It  suf- 
fered up  to  the  commencement  of  this  ac- 
tion. Poffpenbelm  V.  Railroad  Oo..(N.  T.  App.) 
28  N.  B.  Rep.  &18,  26  Amer.  8t  Rep.  486.  and 
noteSb  HiIs  is  not  like  the  cases  where  In  . 
gresB  to  and  egress  from  a  lot  or  tract  of 
land  Is  completely  or  substantiaUy  destroyed 
by  the  pennanmt  taking  and  appropriation 
of  a  street  or  all^.  Oarslde's  Case.  10  Kan. 
652;  Twine's  Case,  23  Kan.  585;  Andrews* 
Case^  26  Kan.  702;  Larson'a  Case,  supra.  In 
BaUroad  Go.  t.  Curtan,  33  Pae  Rep.  297, 
(jnst  dedded,)  tiie  obstruction  of  the  alley 
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waa  trsated  liy  AH  ttae  partlea  as  pernmept 
Th*  ezcepdOBS  reCsmd  to  In  this  case  were 
not  taken  In  that  case.  See,  also*  BaOway 
Go.  T.  Barly*  46  Kan.  197*  26  Pac.  Bep.  422. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  cause  remanded  for  further 
proceedlnss.  AH  tbe  Jnstloes  concurrinc. 

(M  Or.  »o> 

NODINB  V.  SHIRLET. 
(Supreme  Court  of  Oregon.    June  28,  1893.', 

AOTION  ON  AOCOCKT— Pa&TXBUBHIP  TRANSACTION. 

In  an  action  for  a  balance  doe  on  au 
account  It  was  error  to  allow  plaintiff  any- 
tbiog  for  paBturiog  stock  which  was  owned  b;  ' 
himself  and  defendant  aa  partners. 

Appeal  from  circuit  court.  Union  county; 
James  A.  Fee.  Judge. 

Action  by  Fred  Nodlne  against  J.  Q.  Shlrle}- 
for  a  balance  due  on  account  Judgment  for 
plaintiff,  and  defendant  appeals.  Modified. 

Tbe  other  facts  fully  appear  In  the  flaw- 
ing statement  by  MOORB,  J.: 

This  is  an  action  brou^^t  by  the  plalntilT 
against  the  defendant  for  an  alleged  l>alance 
due  on  aooount  The  cause  was  referred  to 
take  the  testimony,  compute  the  account,  and 
r^rt  the  findings  of  &ct  and  oonciuslons 
of  law  thereon.  The  referee  found  that 
there  was  due  from  tbe  defendant  to  tbe 
plaintiff  $17,350.60,  and  that  said  plaintiff 
was  entitled  to  a  Judgment  for  this  sum. 
The  court,  at  the  hearing,  approved  these 
findings  and  conclusions,  and  Jiidgment  was 
rendered  for  said  sum.  and  for  the  costs  and 
disbursements  of  the  action,  from  which  Judg- 
ment the  defoulant  appeals. 

McArtbnr,  Balleray  A.  Rand,  for  appdlant 
A.  J.  Lawrenoe  and  T.  H.  Crawford,  for  re- 
spondoit 

MOORB.  J.,  (after  stating  the  facts.)  An 

examination  of  tbe  errors  asidgned  shows 
that  the  plaintiff  failed  to  dcimand  interest 
in  his  complaint,  and  that  the  referee  found 
he  waa  entitled  to  interest  In  the  sum  of 
$10,930.65.  It  also  appears  that  on  April  7. 
1881.  the  plaintiff  sold  and  deUvered  to  the 
defendant  a  band  of  cattle,  for  the  sum  of 
$20,825,  which  formed  the  pilndpal  upon 
which  the  interest  was  computed,  and  that 
from  an  examination  of  tbe  account  it  ap- 
pears that  at  the  time  of  said  sale  the  plain- 
tiff was  Indebted  to  the  defendant,  and  that 
the  defendant  on  April  9,  1884,  paid  to  the 
plaintiff  $10,000,  April  26,  $1,000.  and  May  1. 
$10,000,  thus  fully  paying  the  whole  claim, 
and  for  these  reasons  no  Inters  should  be 
allowed.  It  also  appears  that  the  referee  had 
allowed  the  plaintiff  $4,500  for  pasturing 
stocli,  and  that  this  stock  was  owned  by  the 
plaintiff  and  defendant  as  partners,  and  for 
that  reason  should  not  have  been  allowed 
in  this  action.  The  Judgment  of  the  court 
below  will  be  modified,  and  as  there  Is  no 
dispute  upon  the  facts  a  Judgment  will  be 
there  entered  for  the  amoont  of  tbe  Judg- 
ment In  the  court  l)clow,  less  these  two 
Items,  w  for  the  sum  of  $1,919.95. 
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(24  Or.  U7) 

VAN  VOOKHEOS  et  iL     TAyi/)B  et  at 

(Sopreme  Court  of  Oregon.  June  28;  1893.) 
Appbalablb  Ordbbs  —  DissoLTiKG  Attachhbnt. 

An  ord(T  dissolvins  an  attachment 
when  DO  judgment  has  been  rendered  in  the 
main  action  is  not  a  judgment.  decre&  or  final 
order  from  which  an  appwl  will  lie  under  Hill'a 
Code,  8  5a5. 

Appeal  from  circuit  court.  Union  countr; 
James  A.  Fee,  Judgo. 

Action  by  A  A.  Van  Voorheis  &  Co. 
against  E.  G.  Taylor,  B.  B.  Taylor,  and  G. 
Q.  Taylor  on  promiaaory  notes.  An  at- 
tachment was  issued,  and  plalntlfita  appeal 
from  an  order  diKclvlDg  It.  Appeal  dis- 
missed. 

J.  W.  Staelton,  for  appdlanta.   Jas.  D. 

Slater,  for  re^oudents.  - 

MOOKE.  J.  This  ts  an  action  hrou^t 
by  the  plaintifFs  against  the  defendants  to 
recover  $892.57  upon  three  promissory  notes. 
An  ^darit  for  an  attachment,  aile^ng  that 
the  payment  of  said  sum  had  not  been  se- 
cured by  any  mortgage,  lien,  or  pledge  up- 
on real  or  pers(»uil  property,  was  filed,  to- 
gether with  an  undertaking  therefor.  A 
writ  was  thereupon  Issued,  and  the  defMid- 
ants'  property  aittached.  The  defendants, 
after  demurring  to  the  complaint,  filed  a 
motion  to  dissolve  the  attachmoiit,  for  the 
reason  that  a  note  for  ¥750  had  been 
pledged  as  collateral  security  for  the  pay- 
ment of  the  notes  upon  which  the  action 
was  brought  This  motion  was  supported 
and  resisted  by  afndavits  and  exhibits, 
whereupon  the  court  granted  the  motion, 
and  made  an  order  dissolving  the  attacli- 
ment,  from  which  order  the  plaintlCb 
peaL 

Will  an  appeal  llo  from  an  order  dis- 
solving an  attachment  when  no  judgment 
has  been  rendered  in  the  action?  is  the 
question  presented  by  this  record.  An  at- 
tachment is  an  auxiliary  proceeding  ot 
statutory  origin.  A  dismissal  of  the  Ac- 
tion or  a  Judgment  for  the  defendant 
necessarily  dissolves  it,  but  a  dissolution 
of  the  attachment,  while  It  may  have 
the  effect  of  rendering  the  Judgment  value- 
less, In  no  way  affects  the  action.  Attach- 
ment proceedings  are  purely  statutory,  and, 
as  no  appeal  from  an  order  allowing  or 
denying  a  motion  to  dlssf^ve  an  attachment 
Is  prescribed  thereby,  It  cannot  be  enter- 
tained, unless  It  can  be  deemed  a  final  or- 
der. Section  535,  Hill's  Code,  provides  that 
Judgments  and  decrees  may  be  reviewed, 
and  defines  a  final  order  from  which  an 
appeal  may  be  taken;  and  section  545,  Id., 
provides  that  upon  appeal  the  appellate 
coiul  may  review  any  intermediate  order 
Involving  the  merits  or  necessarily  affect- 
ing the  judgment  or  decree  appealed  from. 
In  Crawford  v.  Roberta,  8  Or.  324,  this 
court  held  that  an  appeal  from  the  judg- 
ment upon  the  merits  brought  up  a  motion 


to  dimdve  the  attax^ent.  This  was  t<A- 
lowed  In  Shepfmrd  t.  Tocum,  11  Or.  234,  3 
Pac.  Rep.  824,  In  which  Lord,  J.,  says: 
"Upon  piindple,  It  would  seem,  when  prop- 
erty has  been  wrongfully  seized  by  attach- 
ment, the  defendant  ou^t  not  to  be  de-  , 
prlved  of  the  rl^t  of  appeal  In  the  evatt 
the  order  of  the  court  below  should  be 
against  him;  otherwise  he  might  be  sub- 
jected, In  some  instances,  to  great  and  Ir- 
reparable Injmy."  Judgments  upon  the 
merits  had  been  rendered  In  these  cases, 
and  the  conclusion  reached  Is  fully  warrant- 
ed by  section  M5,  supra.  The  defendant 
against  whom  a  judgment  upon  the  mer- 
its had  been  r«idered  might  have  no  valid 
defense  to  the  action,  and  yet.  If  property 
.had  been  attached  which  was  exempt,  and 
his  motion  to  dissolve  the  attachment  had 
been  denied,  he  would  have  the  right  to 
appeal  from  the  Judgment  after  It  had  been 
rendered,  to  try  the  question  raised  his 
motion.  The  authorities  upon  the  question 
of  the  tight  to  appeal  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attach- 
ment are  not  uniform,  but  the  weight  is 
against  such  an  appeal.  Elliott's  App. 
Proc.  i  81.  "There  can  be  no  appeal  from 
on  order  in  an  attachment  proceeding  until 
after  final  Judgment  In  the  main  action,  and 
then  only  In  connection  with  the  judgment 
in  such  main  actloa"  State  v.  Miller,  tt3 
Ind.  475;  Suavely  v.  Buggy  Co.,  36  Kan. 
KXt,  12  Pac.  Rep.  522,  Forbes  v.  Porter,  23. 
Fla.  47,  1  South.  Rep.  336.  An  order  dis- 
solving an  attachment  cannot  be  denomi- 
nated a  judgment  or  decree  within  the 
meaning  of  section  535,  supra.  The  judg-' 
ment  relates  to  the  cause  of  action  made 
by  the  complaint,  While  the  attachment  pro- 
ceedings are  only  auxiliary  thereto.  The 
statute  not  having  provided  for  an  appeal 
in  such  cases,  and  not  being  a  final  order 
in  the  action,  the  appeal  must  be  dismissed.', 
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FASRIS  T.  HENDBRSON.  Inspector. 

(Sapreme  Court  of  Oklahoma.  July  1,  1883.) 

APPEAL— WuEX  WILL  Lib— Inspection  op  Stock- 
—Btatdtb— Validity— CoNSTiTUTioNAi.  Law. 

1.  An  appeal  will  lie  from  a  judgment  en-, 
tt^red  on  the  refusal  of  defendant  ,to  .plwd, 
further  after  bis  demand  to  the  complaint  ia 
overruled. 

2.  St.  Okl.  c.  8,  art  1,  which  provides  for' 
the  inspectioa  of  all  stack  driven  into  Beuveri 
county,  and  requires  fhe  Inspector  to  collecti 
specified  fees  per  bead  from  the  owner  or  uer-~ 
son  in  charge,  and  imposes  penalties  for  failnro 
to  comply  with  certain  provisions  of  the  act, 
the  object  of  which  is  to  assi-it  the  settlers  in 
sueh  county  in  protecting  the  grass  therein, 
against  stock  owned  by  nou-esidents,  and  to 
prevent  those  driving  stock  through  the  county 
from  talcing  stock  owned  by  residents  thereio. 
is  in  conflict  with  Organic  Act  Oong.  §  ti.  which . 
provides  that  the  lands  or  other  property  of 
Qonresidents  shall  not  be  taxed  higher  thau  the 
property  of  residents. 

a.  Such  statute  is  also  In  conflict  with 
Const.  U.  a.  oru  1,  i  8,  whidi  provides  that 


Digitized  by 


Google 


FABRIS  «.  HENDERSON.  881 


Okl.) 

"confn^ss  shall  hare  power  to  ngnlate  com- 
merce with  foreign  nation^  and  amons  the 
several  states,"  etc. 

Appeal  from  probate  court,  Bearw  conniy; 
C  W.  Bi^bee,  Judge. 

Action  by  A.  B.  Henderson  against  M.  J. 
Farris  to  collect  certain  fees  due  plaintiff 
as  Inspector' of  hides  and  animals  of  Bearer 
county.  Okl.  T.  From  a  judgment  for  plaiiH 
ttH^  defffldant  appeals.  Reversed. 

W.  D.  Hatthem,  for  appellant 

DALE,  X  This  Is  an  appeal  ftom  the 
probate  court  of  Bearer  county,  fcv  the 
purpose  of  setting  aside  a  Judgment  render^ 
ed  In  that  court,  against  appellant,  in  the 
sum  of  91^.4S,  and  costs  of  suit.  Tte  ac- 
tion was  commenced  below  on  the  80th  day 
of  August,  1802,  and  was  brought  under 
article  1,  c.  3,  of  tiie  statutes  of  Oklahoma, 
entitled  "An  act  for  fhe  protection  of  stodK 
raisers  in  certain  localities."  There  are  but 
two  questions  presented  In  the  appeal:  First, 
will  an  appeal  lie  ^m  the  lower  court  where 
a  defendant  flies  a  demurrer  to  the  com- 
plaint and  refuses  furthor  to  plead?  and, 
second,  la  the  law  upon  which  this  action 
Is  based  such  an  act  as  the  legislature  had 
the  power  to  pass,  under  the  organic  act 
<tf  Oklahoma. 

A  readii^  of  the  trutscrlpt  filed  discloses 
the  foct  that  In  the  court  b^ow  the  appe- 
lant, then  the  defendant,  appeared  and  filed 
a  motion  to  dismiss  tiecause  of  want  of 
serrice.  The  motion  b^ng  orerruled,  and 
defendant  required  to  plead,  he  then  de- 
murred, and  as  grounds  of  such  demurrer 
alleged— First,  that  the  court  had  no  Ju- 
risdiction of  the  subject  of  the  action;  and, 
second,  because  the  plalntlU's  complaint  did 
not  state  facts  Buffldent  to  constitute  a 
cause  of  action.  The  demurrer  being  orer- 
niled,  the  defendant  duly  excepted,  and, 
b^g  required  to  further  plead,  refused, 
whereupon  Judgment  was  rendered  against 
him,  as  provided  In  section  11,  art  9,  c. 
70,  Code  Civil  Proc  From  such  Judgment 
drtendant  appealed  upon  questions  of  law. 
The  plaintiff  below  filed  in  this  court  a 
motion  to  dismiss  the  appeal  for  the  reason 
that  Judgment  was  rendered  upon  default  of 
answer.  Appellant  filed  no  motion  for  a 
new  trial.  The  motion  to  dismiss  the  ap- 
peal will  not  lie.  The  default  admits  the 
&ct8  averred  In  the  complaint  to  i>e  true, 
but  does  not  admit  that  such  facts,  in  law, 
entitle  the  plaintiff  to  relief.  If  the  facts 
thus  admitted  to  be  true  do  not  authorize  or 
require  the  relief,  the  court  has  now  power 
to  grant  it  Plaintiff,  on  default  is  not  en- 
tiUed  to  a  Judgment  unless  he,  by  his  com- 
plaint has  shown  a  right  of  recovery.  If, 
on  looking  through  the  record,  the  court  is 
not  satisfied  that  there  are  grounds  for  Judg- 
ment the  court  should  refuse  Judgment  not- 
withstanding the  defoult  To  entiUe  the 
plaintiff  to  recover,  he  must  show  a  sufficient 
cause  of  action,  and  this  Is  true  whether 


there  be  a  trial  or  defiiult  The  default  con- 
fers no  more  rights  than  a  finding  of  a 
Jnry.  It  will  not  be  asserted  that  if  the 
fiicts  found  by  a  Jury  do  not  authorize  a  re- 
covery the  court  should  enter  judgment  In 
this  case,  the  demurrer  being  filed  to  the 
oomplakit  thereto  calling  In  question  Its 
sufficiency,  it  was  the  duty  of  the  court 
below  to  refuse  to  render  judgment  If  sudd 
complaint  fbUed  to  state  a  cause  of  action. 

While  numerous  assignments  of  error  are 
made^  we  will  consider  but  one.  namely,  the 
fourth,  wherein  It  Is  claimed  that  the  court 
erred  In  overruling  appellant's  demurrer  to 
the  complaint  of  appdlee.  The  demurrer 
brings  in  question  the  sufficiency  of  the  com- 
plaint and  u;  upon  an  examination  of  the 
same,  It  is  held  Insufficient  the  judgment 
of  tlu3  lower  court  must  be  reversed.  Upon 
Its  face  the  complaint  recites  the  fact  that 
A.  R.  Henderson  Is  the  duly  and  lawfully 
quaUfled  and  appidnted  Inspector  of  hides 
and  animals  of  Beaver  county,  OkL  T.;  that 
the  defendant  below,  M.  J.  Farris,  Is  In- 
debted to  him  In  the  sum  of  9182.48  for  in- 
specting 2,281  head  of  cattle  coming  Into 
BeavOT  county,  and  goiiig  out  of  said  Beaver 
county  on  June  SO^  1892.  Demaud  for  pay- 
ment Is  alleged,  and  judgment  prayed  for  In 
the  sum  of  $182.48  and  costs  of  suit  Upon 
the  Issue  raised,  tUs  court  Is  called  upon  to 
say  whether  or  not  tiie  law  upon  which  this 
action  is  based  Is  sudi  an  act  as  the  legla- 
uture  of  this  territory  had  the  power  to  put 
Into  operation. 

An  examination  of  the  law  In  question 
shows  that  It  took  effect  December  6.  1800. 
In  Its  tiUe  it  pur[>orts  to  be  an  act  for  the 
protection  of  stock  raisers  In  certain  locali- 
ties. Section  1  provides  that  In  sparsely-set- 
tled cotmties,  where  grazing  Is  the  prinr 
clpal  business,  and  it  deslgmites  Beaver  coun- 
ty as  such  a  county,  the  governor  shall  ttp- 
point  an  Inspector  of  hides  and  animals, 
whose  du^  it  stiall  be,  in  person  or  by 
depu^,  to  Inspect  all  hides  or  animals 
Imown  or  reported  to  bim  as  leaving  or  going 
out  of  the  county  for  sale  or  shipment  and 
all  animals  driven  Into  or  sold  in  his  county 
for  slaughter  or  grazing;  that  the  Inspector 
shall  keep  a  record  In  a  well-lwund  bo<dE,  in 
which  he  shall  record  a  correct  statement  of 
the  number,  ages,  marks,  and  brands  of  all 
animals  inspected  by  him,  and  the  number, 
mark,  and  brand  of  all  hides  Inspected  by 
him,  and  whether  the  same  are  green  or  dry. 
and  the  name  or  names  of  the  vendor  or 
vendors  and  the  purchaser  or  purchasers 
thereof.  Section  2  provides  for  the  bond  of 
the  inspector;  sections  3,  4,  5,  and  6  for 
inspecting  stock  about  to  leave  the  county, 
for  the  purpose  of  determining  whether  the 
party  about  to  drive  stock  out  lias  any  which 
were  not  inspected  at  the  time  the  stock  was 
driven  into  the  county.  And  if  stock  is  found, 
other  than  those  Inspected  originally  in  the 
county  from  which  the  herd  was  driven,  prc^ 
vision  Is  made  whereby  the  inspector  may 


Digitized  by  Google 


882 


PACIFIC  HEPOBTEB^Voi-  33. 


(Okl. 


seize  the  stock,  and  take  them  Into  his  pcnses- 
tfon;  also,  to  seize  and  sequestrate  all  tin- 
marked  or  unbranded  calvea  or  yearlings, 
and  all  calves  and  yearlings  freshly  marked 
and  branded,  which  are  aboat  to  be  slaugh- 
tered or  driven  or  shipped  oat  of  the  county, 
unless  such  xTiinwiB  are  accompanied  by  the 
mothers  thereof,  or  are  identified  by  bill  of 
sale  from  the  person  proved  to  be  the  owner 
thereof,  signed  by  him  or  his  l^ally-author- 
Ized  agent,  and  acknowledged  b^ore  some 
officer  authorized  to  authenticate  Instruments 
for  record  In  this  territory.  Section  7  pro- 
vides that  If  the  person  in  charge  of  un- 
branded animals  or  hides,  and  animals  and 
hides  upon  which  the  mark  or  brand  cannot 
be  ascertained,  which  are  about  to  be  taken 
or  shipped  out  of  the  county,  shall  refuse  to 
deliver  the  same  to  the  inspector,  such  In- 
spector may  apply  for  and  receive  a  writ  of 
sequestration  from  any  justice  of  the  peace, 
probate  or  district  judge,  according  as  the 
value  of  such  stock  may  come  within  the 
Jurisdiction  of  cither.  Section  8  makes  it 
the  duty  of  the  court  having  jurtsdictlbn, 
upon  notification  by  the  inspector  of  the  fact 
that  he  has  seized  hides  or  animals,  to  issue 
citation  to  the  public  that  the  seizure  has 
been  made,  fully  describing  the  property,  and 
commanding  any  person  who  may  be  inter- 
ested to  appear  and  show  cause,  If  any  exist, 
why  the  property  so  seized  should  not  be  sold 
for  the  benefit  of  the  county.  In  case  the 
property  is  condemned  to  be  sold  the  inspect- 
or shall  retain  one-fourth  of  the  proceeds  of 
such  sale;  the  remainder  to  be  paid  to  the 
county  treasurer,  and  placed  to  the  credit  of 
the  general  fund  of  such  county.  Section  10 
reads  as  follows:  "Section  1  shall  be  so  con- 
strued as  to  mean  cattle,  horses,  mules,  and 
sheep,  and  to  apply  to  all  of  the  same  which 
may  be  driven  into  or  passing  through  the 
county,  either  for  grazing  or  for  any  pur- 
pose whatever."  And  section  11  reads;  "The 
Inspector  shall  collect  as  fees,  from  the  own- 
er, vendor,  or  person  In  (diarge,  not  more 
than  three  cents  for  each  and  every  head  of 
horses,  mules,  or  cattle,  leaving  the  county, 
and  not  less  than  two  cents  for  each  head  of 
sheep;  and  for  each  head  of  horses,  mules, 
sheep,  or  cattle  which  may  enter  the  county 
he  shall  collect,  as  fees,  not  more  than  fire 
cents  per  head;  and  for  each  and  every  hide 
Inspected  he  sAiall  collect,  as  fees,  not  more 
than  fire  cents."  Sections  12  and  13  provide 
that  the  owners  or  persons  in  charge  of  any 
stock  about  to  enter  or  leave  the  county  shall 
notify  the  Inspector  of  the  fact,  and  it  they 
fall  to  so  notify  the  Inspector  theor  shall  be 
punished  by  fines  of  not  less  tluut  $500  or 
more  than  $1,000.  Sections  14  and  15  make 
It  mandatory  upon  any  persons  who  drive 
stock  into  the  county  to  notl^  the  inspector 
of  that  fact,  and  until  the  stock  is  inspected 
they  most  not  be  moved  a  greater  distance 
than  one  mile  per  day;  and  upon  a  failure  to 
■0  notify  the  inspector,  or  If  after  entry 
Into  the  county,  they  shall  move  th^r  stock 


more  than  one  mile  per  day,  they  shall  be 
fined  not  less  than  $200  nor  more  than  $500. 
While  the  foregoing  does  not  fully  set  forUi 
all  the  provisions  of  the  act  nnder  which  the 
suit  is  brought,  yet  «iough  is  shown  to  con- 
vey a  correct  idea  of  the  purpose,  scope,  and 
character  of  the  same.  The  action  having 
been  predicated  upon  this  special  act  of  the 
legislature,  and  Judgment  rendered  in  accord- 
ance with  its  provisions,  we  are  called  upon 
to  determine  whether  or  not  the  law  Is  one 
within  the  power  of  the  legislature  to  enact. 

The  legislature  receives  its  grant  of  power 
from  congress,  as  set  forth  In  the  organic  act 
of  this  territory.  If  It  has  the  right  to  enact 
such  leglsUitioD  as  the  law,  under  considera- 
tion, it  must  t>e  found  expressed  or  inferred 
In  the  act  of  congress  creating  this  territory. 
In  order  to  correctly  determine  the  question 
it  la  necessary  to  ascertain  the  purpose  of  the 
legislature  In  passing  the  law.  the  extent  to 
which  the  law  Is  applicable,  and  whether  or 
not  the  law  1b  of  that  character  authorized 
by  oiu*  organic  act  While  the  law  purports 
to  be  an  act  for  the  protection  of  stock 
raisers  In  certain  localities,  its  text  discloses 
the  fact  that  Beaver  Is  the  only  county  des- 
ignated. Trhereln  the  law  shall  become  oper- 
ative. It  is  true  that  section  1  states  that  in 
sparsely-settled  counties,  and  in  counties 
where  grazing  Is  the  principal  business,  there 
shall  be  appointed  an  inspector;  but  It  makes 
no  provision  whatever  for  determining  which 
•counties  are  sparsely  settled,  or  in  which 
grazing  Is  the  principal  business.  It 
names  Beaver  as  such  a  county,  and  falls  to 
make  mention  of  any  other.  Unless  such 
fact  as  would  entitle  the  county  to  the  bene- 
fit of  the  law  be  first  determined  by  some 
compet^t  authority,  the  law  cannot  be  said 
to  l)e  In  force  In  any  county  except  the  one 
named  In  the  act.  In  the  absence  of  legisla- 
tive action  we  must  therefore  conclude  that 
the  law,  as  passed.  Intended  to  apply  only 
to  Beaver  county,  as  that  was  the  only  coun- 
ty named  in  the  act,  and  as  no  provision 
whatever  was  made  for  putting  the  law  In 
force  in  any  other  county.  At  the  date  of 
the  passage  of  the  law  In  question.  Beaver 
cotmty  consisted  of  a  strip  of  land  about  35 
miles  in  width,  and,  commencing  at  the 
northwest  portion  of  the  Cherokee  Outlet,  it 
extended  west  between  the  south  fine  of 
Kansas  and  Colorado,  and  the  north  line  of 
what  Is  commonly  called  the  "Panhandle  of 
Texas."  a  distance  of  about  160  miles,  and  to 
the  east  boundary  line  of  New  Mexico.  The 
coimty  lying  to  the  north  and  south  of  Bea- 
ver county,  as  well  as  such  county,  is  mostly 
used  for  grazing  purposes.  It  Is  a  well-known 
fact  that  each  year  large  herds  of  cattle  are 
driven  north  from  Texas  into  and  through 
Beaver  county,  for  the  purpose  of  bdng 
grazed  upon  the  grasses  of  that  county,  and 
for  the  further  purpose  of  reaching  con- 
venient shipping  points  mt  the  rsdlways  which 
run  through  the  southern  and  western  part 
of  the  state  of  Kansas.  By  reason  of  Its 
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great  length  and  Its  location,  the  owners  of 
cattle  from  Texas,  who  drive  north  to  graze 
and  market  their  stock,  are  compelled  to  pass 
through  Beaver  county.  Much  inconveiUeuce 
and  expense  would  result,  were  they  obliged 
to  drive  around  its  boundary  lines.  In  the 
passage  of  the  law  the  legislature  evidently 
had  two  purposes  In  view:  First,  to  keep  the 
cattle  from  the  south  out  of  Beaver  county, 
and  thereby  save  the  grass  for  the  stock  of 
the  settlers  of  such  coimty;  second,  to  pre- 
vent persona  who  might  Hrive  cattle  through 
that  county  from  gathering  into  their  herds 
stock  owned  by  persons  living  therein.  To 
efTect  the  desired  purpose  the  legislature  de- 
cided for  the  levying  of  a  heavy  tax  upon 
all  stock  passing  through  the  county,  doubtr 
less  with  the  idea  in  view  that  such  tax 
would  keep  out  of  that  county  many  cattle 
which  would  otherwise  be  grazed  there,  and 
also  provided  that  the  hides  and  animals 
should  be  Inspected  when  they  entered,  as 
well  as  when  they  left,  the  county.  By  such 
inspection  preventing  without  being  detected 
herds  passing  through  from  being  increased 
In  numbers  while  in  the  county.  In  short, 
the  whole  aim  and  Intent  of  the  legislature 
in  passing  the  act  under  consideration,  as  we 
gather  from  a  consideration  of  the  law,  was 
to  assist  the  settlers  in  Beaver  county  in  pro- 
tecting the  grass  which  grows  in  that  county 
fn>m  being  grazed  upon  by  stock  owned  by 
persons  not  residing  therein,  and  to  prevent 
those  driving  stock  through  that  county 
from  taking  ont  of  that  county  stock  owned 
by  persons  living  there.  To  accompUsh  such 
a  purpose  the  legislature  Invoked  the  taxing 
power  of  our  terrlt(^,  and,  not  satisfied  with 
that,  gave  to  Insitectors  the  power  to  se- 
quester prc^erty.  and,  upon  the  refusal  of 
the  person  In  cSiarge  of  the  stock,  to  prompt- 
ly deliver,  such  stock  to  the  inspector  upon 
demand,  made  It  incumbent  upon  the  court 
to  Issue  a  perranptory  writ  of  sequestration, 
^ra«by  the  sto<^  ml^t  be  forcibly  taken 
from  the  owner;  and,  stUl  to  make  more 
certain  that  the  purpose  of  the  legislature 
vonid  be  acoompUsbed,  the  criminal  law 
was  Invoked,  and  very  heavy  penalties,  by 
fines,  imposed  npon  all  persons  who,  upon 
crossing  tbe  boundary  lines  of  that  county, 
with  stock,  faUedt  from  any  cause,  to 
promptly  noti^  the  inspector  of  such  fact 
In  ezamlnhig  the  law  relating  to  the  sub- 
ject under  consideration,  we  find  that  sec- 
tion 6  of  tbe  organic  act  provides  tbat  "The 
leglslatiTe  poww  of  the  territory  shall  ex- 
tend to  all  rightfia  subjects  of  l^iislatlon,not 
Inconsistent  with  the  constitutUm  and  laws 
of  the  United  States.  But  no  law  shall  be 
passed,  interfering  with  the  primary  disposal 
of  tbe  soIL  No  tax  shall  be  imposed  upon 
the  property  of  the  United  States,  nor  shall 
the  lands  or  other  properly  of  nonresidents 
be  taxed  higher  tiian  tiie  proper^  of  rcsi- 
doits,  nor  diall  any  law  be  passed,  impnir- 
ing  die  x^bt  to  private  property,  nor  shall 
any  unequal  discrimination  be  mode  in  tax- 


ing different  kinds  of  property,  but  all  prop* 
erty  subject  to  taxation  shall  be  taxed  In 
proportion  to  its  value:  provided,  that  noth- 
ing herein  shall  be  held  to  prohibit  the  levy- 
ing and  collecting  license  or  special  taxes  in 
the  territory  from  persons  engaged  in  any 
business  therein,  if  the  legislative  power  shall 
consider  such  taxes  necessary."  If  the  leg- 
islature has  the  power  to  enact  the  legisla- 
tion embodied  In  the  law  under  considera- 
tion, it  must  be  found  in  that  part  of  the 
oi^anlo  act  set  forth  above.  We  find  no  such 
grant  of  power.  On  the  contrary  we  find 
In  that  language  which  reads  as  follows: 
"Nor  shall  the  lands  or  other  property  of 
nonresidents  be  taxed  higher  than  the  lands 
or  other  property  of  tbe  residents,"— an  im- 
plied, If  not  an  express,  prohibition  against 
the  levying  the  special  tax  of  eight  cents  per 
head  npon  all  stock  driven  Into  and  out  of 
Beaver  county.  Under  the  operation  of  this 
law,  nonresidents  who  drive  stock  through 
Beaver  county  are  taxed  eight  cents  per 
head,  while  tbose  owning  stock  In  Beaver 
county  escape  such  tax.  The  effect  of  the 
law  Is  to  tax  the  property  of  nonreMdents 
higher  than  that  of  residents;  and  it  is  wholly 
immaterial,  so  far  as  it  affects  the  person 
who  pays  the  taxes,  whether  they  are  levied 
in  the  form  of  Inspection  fees,  ot  whethw 
they  go  into  the  treasury  of  the  county  lor 
the  benefit  of  the  public.  The  purpose  of 
the  clause  In  the  organic  act  Is  to  protect 
propwty  from  taxation,  as  wdl  as- to  create 
a  fund  for  public  purposes. 

There  Is  another  feature  of  this  law  which 
we  deem  it  best  to  consider  at  this  time.  The 
third  clause  of  article  1,  8  8,  of  the  constitu- 
tion of  the  United  States,  reads  as  follows: 
"Congress  stiall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes." 
In  that  clause  we  find  that  the  right  to  regu- 
late commerce  between  states  lias  been  ex- 
pressly delegated  to  congress.  The  law  In 
question  is  an  unauthorized  interference  with 
commerce  between  states.  The  right  of  a 
state  or  territory  to  l^Islate  for  the  purpose 
of  protection  against  disease,  to  ma;ke  neces- 
sary poiace  regnlatldns,  or  to  enact  Inspec- 
tion laws  whlcb  have  for  their  purpose  the 
general  good  of  a  state  or  tbe  public,  and 
whldi  operate  upon  all  alike,  Is  unquestioned. 
But  such  right  does  not  carry  with  It  the 
power  to  collect  toils  npon.  the  commerce  of 
a  ^er  state,  while  such  commerce  Is  In 
transit  Uirou^i  a  state.  In  tbe  case  of  State 
Freight  Tax,  16  WaU.  232,  Mr.  Justice  Strong, 
upon  the  question  of  taxes  upon  frel^t  trans- 
ported from  state  to  state,  used  the  following 
language:  "Beyond  oil  question,  the  trans- 
portation of  frel^t,  or  of  tba  subjects  of 
commerce,  for  the  purpose  of  exchange  or 
sale,  is  a  constituent  of  commerce  Its^ 
This  has  never  been  doubted.  And  prob- 
ably the  transportation  of  articles  of  trade 
from  one  state  to  another  was  the  prominent 
idea  in  the  minds  of  tbe  framers  of  the  con* 
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sUtutloiif  when  to  congress  was  committed 
the  power  to  regulate  commerce  among  the 
several  states.  A  power  to  prevent  embar- 
rassing restrictions  hy  any  state  was  the 
thing  desired.  *  •  •  Nor  does  U  make  any 
difference  whether  this  Interchange  of  com- 
modities la  by  land  or  water.  In  either  case 
the  bringing  of  goods,  from  tbe  sdler  to  the 
buyer  la  commerce  among  the  states.  It 
must  have  bera  principally  by  land  when  the 
constltutton  was  adc^ted."  The  driving  of 
•todE  from  the  south,  tbroiu^  Beaver,  or 
other  counties  of  Oklahoma,  to  the  markets 
<m  Uie  north  of  this  territory.  Is  the  same 
Und  of  commerce  In  vogue  between  states 
at  the  time  the  right  to  n^olate  the  same 
was  by  the  states  expreeslj  ddegated  to 
congress.  The  same  reasons  which  then  ex- 
isted tor  taking  the  power  from  the  states, 
to  prevent  states  from  imptndng  rexailous 
restricthma  upon  commerce  between  states, 
prevails  at  tbe  present  tlma  If  the  necessity 
exists  for  the  exercise  of  the  power  of  regu- 
lating commerce  between  states,  congress 
alone  has  the  power  to  act  In  tbe  matter. 
Tbe  driving  of  cattle  or  other  stock  from 
the  breeding  grounds  of  Texas  across  this  ter> 
ritwy  to  tlw  northern  states  for  the  pur- 
pose of  grazing  and  marketing  ttiem.  Is  In 
its  nature  national  commerce,  and  will  admit 
of  one  uniform  s^tem  of  regulation.  Such 
being  the  case,  congress  alone  lias  the  power 
to  put  into  operation  a  plan  which  will  be 
uniform  in  its  operation,  and  act  upon  all 
alike.  Upon  this  proposition  we  again  quote 
from  the  opinion  last  cited:  "Surely,  mer^ 
chandise  through  a  state,  or  from  one  state 
to  another,  Is  of  this  nature.  It  Is  of 
national  Importance  that  over  that  sut>- 
ject  there  should  be  but  one  regulat- 
ing power,  for  If  a  state  can  ilirectly  tax 
persons  or  property  passing  through  it,  or 
tax  them  Indirectly  by  levying  a  tax  up- 
on their  transportation,  every  other  may, 
and  thus  cotumerclal  Intercourse  between 
states  remote  from  each  other  be  destroyed. 
The  produce  of  western  states  may  thus  be 
effectually  excluded  from  the  eastern  mar- 
kets, for,  thouf^h  It  might  bear  the  Imposi- 
tion of  a  single  tax.  it  would  be  crushed  un- 
der a  load  of  many.  It  was  to  guard  against 
the  possibility  of  such  commercial  embar- 
rassments, no  doubt,  that  the  power  to  regu- 
late commerce  among  the  states  was  con- 
ferred upon  the  federal  government"  If 
Beaver  county  has  the  right  to  levy  the  trib- 
ute of  eight  cents  per  head  on  each  head  of 
stock  passing  through  that  county,  all  other 
counties  In  Oklahoma  may  with  equal  pro- 
priety exact  the  same  amount  It  would 
only  be  necessary  for  the  legislature  or  some 
other  power  to  declare  them  sparsely  settled, 
or  to  affirm  that  grazing  is  their  principal 
business,  and  they  would  be  empowered  to 
exact  toll  from  all  live  stock  passing  through 
such  county.  Such  a  state  of  affairs  would 
prove  highly  vexatious,  and  an  attempt  to 
i^ulato  the  commerce  of  statea  as  It  passed 


through  the  several  counties  of  our  territory, 
and  contrary  to  the  principles  of  comity 
which  should  exist  between  states.  The  law 
upon -which  the  action  In  the  court  below 
was  based  is  void  because  the  legislature 
had  no  power  to  enact  such  a  measure.  The 
demurrer  to  the  complaint  filed  should  have 
been  sustained.  The  judgment  of  the  probate 
court  is  lerened.  The  other  Justices  concur. 

(«  woflb.  ns) 
SOULBl  V.  CITY  OP  SEATTLH.1 
{Supreme  Conrt  of  Washington.   Majr  8, 1893.) 

MCTNICIFAl.  COUPOBATIONS — StRBRT  ImPHOTBUBNTS 

— Warkasts  —  Oct  ow  wbat  Fund  Patabui  — 
Special  AssassMBNts  —  Faildss  or  Oitt  m 
Uaxb— Effbct— Intbbest. 

1.  Cbarter  City  of  Seattle  1886,  1  7,  au- 
thorizes the  city  to  provide  for  street  Improve- 
ments, and  to  levy  a  general  tax  to  par  there- 
for; and  provides  that  all  aoch  improvements 
■hall  be  paid  for  out  of  the  fund  arisin,?  from 
such  tax.  Section  8  authorizes  similar  im- 
provements, and  the  levy  and  collection  of  spe- 
cial taxes  or  aBsesaments  on  abutting  property 
to  pay  therefor.  Section  10  authorizes  the  city 
council  to  prescrilw  by  ordinance  the  method 
of  aasesainK  and  collecting  such  taxes.  Ordi- 
uance  No.  737,  |  2,  provIdeB  tlmt  tbe  method 
shall  be  by  spedal  assessment  Section  8  pro- 
vides that  when  an  assessment  Is  ordered  paid 
to  a  contractor  a  dnplicate  of  the  roll  shall  l>e 
delivered  to  bim,  so  that  he  may  collect  or 
foreclose  in  accordance  with  the  statute.  SM, 
that  a  contractor,  who  received  warrants  of 
the  city  for  su^  iraprovementa,  or  his  as- 
sienee,  was  not  entitled  to  have  them  paid 
from  the  general  or  street  fund,  but  is  lim- 
ited to  paymotit  from  special  assoBsments. 

2.  Wliere,  in  an  action  against  the  city  for 
tbe  amount  of  such  warrants,  it  appears  that 
when  such  improvements  were  ordered,  and 
the  contract  made,  the  indebtedness  of  defend- 
ant exceeded  the  constitutional  limit,  plaintiff 
is  not  entitled  to  recover,  though  the  ordinance 
of  defendant  does  not  limit  his  recourse  to  spe- 
cial assessmentH. 

3.  Where  the  contract  calls  for  payment 
"out  of  a  special  fund  created  for,  that  pur- 
pose," and  the  warrants  direct  the  treasurer 
to  pay  them  out  of  the  improvement  funds  of 
the  particular  street  improved  under  a  speci- 
fied ordinance,  plaintiff  is  not  entitled  to  re- 
cover in  such  action  as  for  a  tort  becaune  of 
tbe  failure  of  the  city  to  levy  the  apecinl  as- 
sessments, though  the  constitutional  limltatton 
on  municipal  indebteduess  does  oot  apply  in 
cases  arining  ex  delicto. 

4.  Where  a  special  asaessment  to  pay  for 
such  improvement  is  invalid  by  reason  of  fail- 
ure of  defendant  to  give  the  notice  required 
by  statute,  a  new  assessment  should  be  made, 
as  provided  by  law,  at  the  time  the  contract 
was  made,  though  In  the  mean  time  defend- 
ant's charter  Is  amended  so  as  to  provide  for 
asaessments  according  to  frontage  instead  of 
valuation,  and  for  payment  by  the  city  for 
street  intersections. 

6.  The  contract  for  saeb  improvements 
fixed  no  time  for  nayment  of  such  warrants, 
but  provided  that  they  should  be  issued  to  tbe 
contractor  at  the  first  reeular  meeting  of  the 
council  in  each  month  during  a  specified  time 
for  75  per  cent,  of  the  contract  price  of  work 
done  during  the  preceding  month,  and  for  the 
balance  at  the  first  meeting  after  the  comple- 
tion of  the  work  and  its  approval.  Odd,  that 
defendant  was  not  liable  for  Interest  on  such 
warrants  until  it  was  entitled  to  interest  on 
delinquent  taxes  due  under  such  assessment. 

Appeal  from  superior  court,  King'  oonnty; 
B.  Osbom,  Judge. 

•  Rehearing  denied.  Bee  83  Pac.  Bcff.  ItiSa 
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Action  ttf  M.  0.  SotHe  against  the  city  of 
Seattle  to  recover  the  amount  due  on  cer- 
tain city  warrants  Issued  to  a  contractor  for 
certain  street  improvements,  and  hy  the 
latter  assigned  to  plaintiff.  From  a  Judg- 
ment for  plaintiff,  def^dnnt  appeals.  Re- 
versed. 

Geo.  Donworth  and  James  B.  Howe,  for 
appellant  Blaine  &  De  Yrles,  for  respond- 
ent 

-  STILES  J.  After  tiie  decision  of  this  court 
bi  Wilson  T.  City  of  Seattle,  2  Wash.  St  S4S, 
27  Fac.  Rep.  474,  respondent,  as  assignee  of 
the  contractor  for  the  work  <m  South  Twelfth 
street,  brought  a  suit  against  the  dty,  setting 
out  the  fiicts  showing  the  Issuance  to  his  as- 
Bignot  of  a  large  number  of  city  warrants 
as  partial  payment  of  his  claim  for  the  work 
done  In  gradii^,  sldewalking,  and  guttering 
the  street,  their  nonpayment,  and  the  failure 
of  the  city  to  provide  any  fond  for  their  pay- 
ment by  means  of  a  special  assessment  The 
complaint  was  addressed  to  the  equity  side 
of  the  courts  and  prayed  Judgment  for  the 
face  of  the  warrants  and  Interest,  and  for 
further  relief  In  eqtiity.  The  Judgment  was 
for  the  full  amount  claimed,  and  for  a  war- 
rant to  be  Issued  by  said  dty  of  Seattle,  as 
provided  by  law. 

The  city,  appealing,  makes  numerous  ob- 
jectious,  the  moat  important  of  which  are 
summed  up  In  the  proportion  that  It  could 
In  no  such  event  as  has  here  transpired,  un- 
der the  law,  be  held  liable  for  the  cost  of 
work  done  In  grading  South  Twelfth  street 
It  is  maintained  that  section  7  of  the  charter 
of  18S6  referred  only  to  repairs  of  streets, 
while  section  8  provided  for  new  grading; 
that  section  8  expressed  the  only  power  the 
city  had  to  grade,  and,  as  the  means  therein 
mentioned  for  p-iylng  the  cost  were  local 
assessments,  there  was  no  other  source  to 
which  a  contractor  could  look;  that  the 
dty  was  the  mere  agent  of  the  property 
holders,  and  that  only  to  the  extent  of  fur- 
nishing officers  to  levy  and  collect  assess- 
ments; and  that  no  liability  cotdd  in  any 
event  attach  to  the  city  at  large,  or,  at  least 
not  tmtll  there  was  a  positive  refusal  to 
make  an  assessment,  or  such  delay  or  other 
circumstance  as  would  lose  to  the  contractor 
his  compensation  for  his  work  and  materials. 
There  are  cases  which  go  to  the  extent  of 
holding  that  where  there  was  either  lack  of 
statutory  power  or  a  failure  to  acquire  Ju- 
risdiction of  the  subject-matter,  a  mimlcl- 
pal  corporation  mxist  be  entirely  absolved 
from  paying  such  claims.  Hunt  v.  Utlca,  IS 
N.  T.  442;  Swift  v.  WlUiamsburgh.  24  Barb. 
427;  Leavenworth  v.  Rankin,  2  Kan.  357; 
Goodrich  v.  Detroit,  12  Mich.  279;  Johnson 
V.  Indianapolis.  16  Ind.  227;  Bond  v.  New- 
ark, 19  N.  J.  Eq.  376.  But  it  is  beyond  aU 
question.  It  seems  to  us,  that  the  city  in  this 
Instance  was  not  limited  to  special  assess- 
ments as  a  means  of  improving  Its  streets  in 
T.33p.no.7— 25  . 


any  way  It  saw  fit  Section  T,  by  Its  terma^ 
covered  every  ima^nable  improrement  and 
ft>r  such  purposes  It  could  borrow  m<mey 
under  fbs  pro^slons  of  section  24.  The  au> 
thority  of  section  8  was  merely  permissive, 
and  was  probably  expressed  solely  for  the 
reason  that,  unless  expressed,  it  could  have 
no  existence.  Th9  charter  of  the  city  of 
Monphia  contained  ibe  substance  of  all  there 
was  in  tbeae  two  sectlona,  7  and  8;  and  in 
reCer«ice  to  It  the  United  States  supreme 
oonrt  8^d:  "General  poww  and  authority 
over  the  subject  la  by  law  given  to  tife  dty; 
and  the  power  also  vested  In  the  city  to  re- 
auire  that  the  cost  may  be  assessed  t^d 
the  adjoining  owner  does  not  Impair  the 
power  of  die  dty  Itself  to  do  tiie  work. 
The  city  may  require  the  owner  to  pay,  but 
It  is  not  compelled  to  do  so."  Memphis  v. 
Brown,  20  WalL  289-310.  To  the  same  ef- 
fect is  Hitchcodc  v.  Galveston,  96  U.  S.  841. 
In  Portland  Lumbering  &  Manufg  Co.  v. 
City  of  Bast  Porthmd,  18  Or.  21,  22  Paa 
Rep.  536,  the  statute  construed  would  seem 
to  read  almost  in  the  form  In  which  appel- 
lant contends  that  this  one  should  be  con- 
strued; but  the  agreed  price  for  the  material 
used  in  the  Improvement  of  a  street  was  h^ 
to  be  recoverable  where  warrants  had  been 
Issued  payable  out  of  a  fund  to  be  collected 
from  assessments,  but  the  fund  had  not  been 
provided.  The  concurring  opinion  of  hord, 
J.,  Is  devoted  to  a  clear  showing  of  the  dls* 
tinctlon  between  the  general  power  to  im- 
prove streets  and  the  special  power  to  do  so 
by  local  assessments.  The  able  dissenting 
opinion  of  Thayer,  C.  J.,  is  based  entirely 
upon  the  fact  that.  In  his  view,  the  only 
power  expressed  was  to  improve  by  local 
assessments.  But  it  would  not  be  profitable 
to  pursue  this  matter  further,  since  in  the 
case  before  us  there  are  other  elements  in  It 
which  are  decisive.  Section  8  of  the  charter 
contained  little  In  addition  to  the  conference 
of  power  to  levy  special  assessments,  but 
section  10^  gave  the  city  authority  by  ordi- 
nance to  presorilw  the  method  of  assessing 
and  collecting  such  taxes;  and  the  city, 
availing  itself  of  its  alternative  authority  In 
the  premises,  by  Ordinance  737,  adopted  in 
1886,  elected  to  make  all  of  certain  classes 
of  street  Improvements  by  the  method  of 
special  assessments,  and  regulated  the  pro- 
ceedings for  levying  and  collecting  the  same. 
Section  2  of  that  ordinance  reads  as  follows: 
"^\'henever  the  common  council  of  the  city 
of  Seattle  shall  cause  any  part  of  any  street, 
highway,  or  alley  therein  to  be  curl>ed, 
paved,  graded,  macadamized,  or  guttered,  or 
any  sidewalk  to  be  constructed  In  any  such 
street,  highway,  or  alley,  the  whole  cost  of 
such  improvement  shall  be  levied  and  be- 
come a  lien  upon  the  taxable  real  estate 
fronting  on  the  part  of  such  street,  highway, 
or  alley  so  improved  and  within  the  assess- 
ment district  to  be  established,  as  herein- 
after provided."  The  eighth  section  provided 
that  when  an  assessment  had  been  ordered 
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paid  to  a  contractor,  a  duplicate  of  tbe  roll 
should  be  delivered  to  him,  bo  that  he  might 
collect  or  foreclose,  In  accordance  with  the 
statute.  This  ordinance  became  a  general 
law  of  the  city,  and  was  falf  notice  to  all 
persons  dealing  with  It  in  such  matters  that 
contracts  for  street  grading  and  sidewalks 
would  be  paid  out  of  special  assessments, 
and  not  from  the  street  fund  or  general 
fund.  Again,  at  the  time  this  improvement 
was  ordered  and  the  contract  made,  the  con* 
stituUonal  restrictions  upon  municipal  In- 
debtedness were  In  force,  and  it  appears  In 
the  case  that,  althou^  the  city  of  Seattle 
was  limited  to  1%  per  cent,  on  about  (16,- 
000,000,  she  already  had  out  her  obligations 
for  -ipwilrds  of  $400,000,  an  amount  far  be- 
yond her  lawful  indebtedness.  This  condi- 
tion of  things  any  one  contracting  with  her 
wsM  bound  to  know;  so.  If  Ordinance  737 
wai«  not  fully  explicit  In  limiting  the  re- 
course of  the  respondent's  assignor  to  the 
spet'ial  assessment  to  be  levied  upon  South 
Twelfth  street  property,  he  must  be  taken 
to  have  been  aware  that  at  the  date  of  his 
contract  the  power  of  the  city  to  agree,  either 
expressly  or  Impliedly,  or  by  way  of  orig- 
inal liability  or  as  guarantor,  to  pay  him  any 
sum,  was  completely  gone,  unless,  perhaps, 
by  express  assignment  of  current  revenue. 

But  the  respondent  endeavors  to  avoid 
this  turn  of  affairs  by  two  ailments:  (1) 
That  he  has  a  right  to  recover  damages  for 
the  failure  to  levy  the  assessment  and  pro- 
cure the  fund;  (2)  that  he  had  no  remedy 
whatever  when  he  brought  his  suit. 

On  the  first  point,  we  are  not  with  him. 
This  is  not  an  action  against  officers  for  tne 
neglect  of  a  duty,  whereby  irreparable  loss 
has  occurred.  If  he  could  recover  at  all.  It 
must  be  upon  the  contract  of  his  assignor, 
or  upon  his  warrants.  The  contract  called 
for  payment  "out  of  a  special  fund  created 
for  tliat  purpose;'*  and  the  warrants  directed 
the  treasurer  to  pay  them  "out  of  South 
Twelfth  street  Improvement  funds,  under 
Ordinance  No.  1413,  not  otherWise  appro- 
priated." No  other  considerations  Inter- 
Todng,  If  the  fond  failed,  the  Implied  agree- 
ment would  be  to  pay  abaolately.  It  la  tme 
Uiat  the  debt  limits  Imposed  upon  mnnlc- 
fpnl  corporations  ara  held  not-  to  apply 
wheie  one  suffers  a  wrong  at  their  hands 
which  Is  ex  delicto;  but,  whatever  might  be 
held  to  be  the  character  of  this  action,  It  Is 
not  based  upon  a  tort,  but  upon  a  rolun- 
tat7  delinquency.  Plainly,  If  such  cases  as 
this  were  to  be  allowed  to  fall  within  the 
principles,  govemlng  acddents  due  to  the 
bad  Cfmdltlott  of  streets,  there  might  as 
well  be  an  end  to  all  restrictive  legislation 
upon  the  power  at  dties  to  Incur  debt  Con- 
stitutions and  acts  of  the  legl^tore  would 
be  of  as  little  preventive  force  as  cobwebs 
In  a  cyidone. 

Concerning  the  rennedy.  Havhig  ocm- 
tracted  vrlth  Smart,  tiie  statute  and  Ordi- 
nance 737  became  a  part  of  the  contract. 


which  neither  the  state  nor  the  dty  could 
alter  in  any  substantial  particular  so  a.s  to 
Jeopardize  the  payment  of  the  contract  price 
of  the  work.  There  must  be  an  assessment 
of  this  property  to  pay  for  this  work,  and  If 
the  law  which  was  a  part  of  this  contract 
had  been  entirely  swept  away,  and  no  other 
substantial  provision  made,  the  courts  would 
still  be  bound  to  interfere,  even  to  the  ex- 
tent of  themselves  making  and  enforcing  the 
assessment.  If  there  were  no  proper  officers 
of  the  city  to  perform  that  work.  But  the 
new  dty  charter  of  1890,  which  went  Into 
operation  pending  the  performance  of  this 
contract,  put  no  olstacles  whatever  in  the 
way  of  making  such  an  assessment.  A 
change  was  made  in  the  method  of  assess- 
ment, viz.  from  valuation  to  frontage,  and 
the  dty  now  pays  for  street  Intersections. 
The  former  was  an  immaterial  change  in  the 
remedy  so  far  as  the  contractor  was  con- 
cerned, but  the  latter  was  of  interest  to  him. 
Inasmuch  as  he  might  have  to  rely  upon  a 
fund  which  was  already  overdrawn.  He 
was  entitled  to  have  the  assessment  for  the 
whole  cost  of  the  work  spread  over  the  same 
property  that  was  Uable  for  it  under  the  law 
governing  his  contract 

The  record  shows  that  after  the  case  of 
Wilson  V.  City  of  Seattle  was  decided,  no 
steps  were  taken  looking  towards  a  n<iW 
assessment;  but  an  amendment  to  the  char* 
ter,  providing  for  new  assessments  In  such 
cases,  was  made  March  8,  1892,  after  the 
commenoement  of  this  action.  An  act  ot 
the  legislature,  approved  March  9,  1893,  con- 
firmed this  amendm^t  and  provided  a 
concurrent  remedy  In  such  cases.  This  act 
went  into  effect  Immediately.  The  delay  in 
making  a  new  assessment  for  this  improve- 
ment Is  shown  to  have  been  due  to  the  doubt 
which  the  officials  of  the  dty  of  Seattle  had 
as  to  the  legality  of  such  a  proceeding,  even 
after  the  adoption  of  the  charter  amend- 
ment, without  spedal  authority  from  the 
legislature.  But  where,  as  in  this  case,  the 
Jurisdiction  of  the  corporation  to  order  and 
contract  for  the  Improvement  is  unques- 
tioned, and  where  that  jurisdiction  was  regu- 
larly exercised,  and  the  work  was  done,  we 
can  discover  no  valid  reason  for  holding 
that  the  power  of  the  dty  to  levy  and  col- 
lect the  assessment  was  exhausted  by  fb» 
abortive  effect  which  resulted  In  tiie  Wilson 
Case.  The  charter  of  1886.  being  permis- 
stve,  and  having  left  the  regulation  of  an 
deteilB  to  the  council,  none  of  the  provlBlons 
of  Ordinance  737,  prescri^blng  the  time  with- 
in which  the  several  steps  for  the  assess- 
ment must  be  taken,  could  be  said  to  be 
mandatory,  unl^  It  be  the  single  one  of  no- 
tice to  property  owners.  But,  the  entire 
proceedings  looking  to  the  assessment  haT>- 
ii-g  been  hdd  void  for  want  of  the  notice, 
the  record  of  an  assessment  mts  deared,  aiul 
no  person  coifld  object  If'  new  proceedings 
were  instituted  and  regularly  pursued.  This 
would  not  be  a  reassessment  of  property 
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once  legally  charged,  as  Bometlmes  occurs 
to  make  up  a  deflciency,  but  a  new  proceed- 
ing from  the  beginning,  such  as  has  been 
sustained  by  authority.  Pond  v.  Negus,  3 
Mass.  230;  Hlnes  t.  Leavenworth,  3  Kau.  186; 
Himmelm'an  v.  Cofran,  36  OaL  411.  We 
agree  with  the  last-named  case  In  holding 
that  It  was  the  right  of  the  contractor  to 
have  &  valid  assessment  laid  upon  the  prop- 
erty benefited,  and  this  was  a  right  which 
could  not  be  taken  away  by  a  change  in  the 
law  amounting  to  a  deprivation  of  the  right 
to  be  paid,  or  by  any  neglect  or  failure  of 
the  offlcera  of  the  city.  It  seems,  however, 
that  the  course  of  the  city  In  tUs  case  has 
not  been  rate  of  neglect,  except  In  tiie  mat- 
ter of  the  notice  In  the  first  instance.  After 
the  dedston  in  the  Wilson  Case,  the  delay 
arose  entirely  from -honest  doobt  as  tq  the 
law  of  the  case,  in  which  the  TeqKmdent 
seems  to  liave  shared,  Inamnudi  as  he  never 
moved  t»  have  a  new  assessment  made. 
Under  these  dccumstances,  we  do  not  think 
respraidrat  was  entitled  to  ttie  Judgment 
awarded  him;  but  In  so  condudlng  we  de- 
sire to  liave  It  understood  that  the  contritl- 
Ung  reasons  of  this  decision  are  the  pecidlar 
provtslous  of  the  diarter  ot  1880.  whldb  left 
it  to  the  city  to  regulate  special  aaseasments, 
the  terms  of  the  contract  with  Smart,  and 
Uie  &ct  that  in  Junje,  18D0,  the  dty  of  Se- 
attle was  pndilblted  from  maUng  an  open 
contract  for  snch  street  work,  by  reason  of 
the  debt  limit  of  1%  per  cent,  whidi  It  had 
largely  exceeded.  We  leave  it  an  ^tlrely 
opoi  question  whether  municipalities  may 
not  nnder  dllfereut  circumstances,  make 
themselves  liable  by  omisidons  of  the  char- 
acter presdted  here. 

Whether  the  action  of  the  mayor,  clerk, 
and  comptroDer  tn  issuing  warranto  to 
Smart,  the  contractor,  in  advance  of  the 
cidlection  of  fbe  assessment  was  regular  or 
not  we  are  unable  to  say,  as  the  ordinances 
of  the  dty  on  this  subject  are  not  in  .  the 
record.  But.  however  that  may  be,  they  are 
not  entitled  to  even  that  amount  of  consid- 
eration which  attaches  to  the  general  war- 
rant of  such  a  corporation  upon  Its  treasury. 
The  contract,  In  this  case,  as  has  been  said, 
called  for  payment  out  of  a  special  fund  to 
be  created,  but  no  time  was  stated;  and  a 
subsequent  clause  provided  that  "warrants" 
should  be  issued  to  Smart  at  tbe  first  regu- 
lar meeting  of  the  common  council  in  each 
month  from  July  to  December,  inclusive,  for 
75  per  cent  of  the  contract  price  of  work 
completed  during  the  preceding  month,  and 
fbr  the  balance  at  the  first  meeting  of  tlie 
cooneil  after  tbe  completion  of  the  work 
and  Its  approval  by  the  dty  surveyor.  The 
warrants  before  us  were  l^ed  in  the  lust 
four  months,  and  respondei^t  claimed  and 
was  allowed  Inter^t  at  10  per  cent.  up<in 
each  of  them  from  the  date  of  its  presenta- 
tion to  the  treasurer  within  a  few  days  of 
its  issue.  Obviously  this  was  error,  even 
though  the  dij  were  fully  responsible,  for 


when  the  contract  was  made  It  must  have 
been  understood  that  payment  was  not  due 
until  the  spedal  fund  could  be  realized  upon, 
and  this  might  require,  not  only  the  time 
limited  by  Ordinance  7S7  for  a  collection  by 
voluntary  payment,  which  ran  to  about 
March  8,  1891,  but  also  the  time  necessary 
for  the  foreclosure  of  the  assessments  where 
payment  was  not  made  voluntfirily.  Such 
portions  of  the  assessments  as  might  be  col- 
lected from  time  to  time  the  contractor  was 
entiUed  to  immediately,  bnt  no  assessment 
of  the  tax  could  be  made  under  this  ordi- 
nance until  the  work  was  completed;  and 
this  the  contractor  must  have  had  in  mind 
when  he  made  his  bid.  These  "warrants," 
therefore,  must  be  regarded  as  mere  pirtial 
certtflcatea,  without  negotiable  quality, 
showing  the  right  of  the  holder  to  partid- 
pato  In  the  fund  to  wUdi  they  refer  when 
it  is  realized.  We  speak  of  the  "holder,"  be- 
cause the  form  In  which  they  were  put,  the 
contract,  and  the  course  of  bushiesa  seemed 
to  contemplate  that  th^  were  to  pass  by 
asE^nment  Dorian  v.  Shreveport,  28  FeJ. 
Rep.  287;  Mayor  v.  Ray,  19  WaU.  468. 
Equity  would  say,  we  tUnk,  that  interest 
should  be  paid  upon  these  warrants  from 
the  date  when  the  dty  would  Itself  have 
been  entitled  to  collect  interest;  that  Is, 
after  delinquency  upon  tbe  assessment  of 
Mardi  8, 1881,  but  not  earlier.  Oertabily  no 
obligation  could  be  laid  upon  the  city  to  pay 
int)erc8t  before  that  time,  for  until  then  it 
was  in  no  wise  in  default.  In  any  view  which 
could  be  taken  of  the  case.  Judgment  re- 
versed, and  remanded  for  dismissal  <tt  the 
cause. 

SCOTT  and  ANDERS,  JJ.,  concur. 

HOTT,  J.  I  concur  in  the  result,  but  not 
In  what  Is  said  as  to  the  right  of  the  city 
to  elect  whether  it  will  improve  its  streets 
by  a  general  tax  or  by  local  assessments,  as 
to  which  question  I  express  no  opinion. 


(6  W&Bta.  SOI) 

STATE  ex  rel.  TIBBALS  v.  SUPERIOR 
OOURT  OP  JEFFERSON  COUNTY. 

(Supreme  Court  of  Washington.  April  IS, 

1893.) 

Cbrtiorabi— ffuES  Lisa— Nbw  Tkial. 

Certiorari  will  not  He  to  review  an  or- 
der grantiog  a  new  trial  on  grounds  not  set 
out  in  the  petition  ther^or. 

Petition  by  the  state,  on  relation  of  H.  L. 
Tlbbals,  Sr.,  for  writ  of  certiorari  to  the 
superior  court  of  Jefferson  counQr,  state  of 
Washington.  Denied. 

John  Trumbull  and  Smith  &  Felger,  for 
petitioner.  Carroll  &  Robde,  for  respondent 

DUNBAR,  O.  J.  The  question  presented 
in  this  case  Is,  can  the  act  of  a  trial  court 
in  granting  a  new  trial  be  reviewed  by  cerUo- 
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rarit  'The  authorities  dted  by  petitioner 
throw  no  light  upon  the  subject.  It,  Is  con- 
tended that  the  court  acted  without  juris- 
diction, because  the  grounds  upon  which  the 
new  trial  was  granted  were  not  the  grounds 
set  out  In  the  petition.  But  this  position  is 
not  tenable.  The  court  certainly  had  juris- 
diction to  grant  a  new  trial,  and  If  it  grant- 
ed It  on  Illegal  grounds  it  simply  committed 
error.  The  granting  of  a  new  trial  is  a  mat- 
ter which  Is  generally  conceded  to  be  largely 
discretionary  with  the  trial  court,  and  if  this 
discretion  has  been  abused,  and  a  new  trial 
has  been  granted  outside  of  the  provisions 
of  the  law,  we  see  no  reason  why  the 
error,  if  properly  excepted  to,  could  not  be 
preserved  in  the  record,  and  brought  here 
for  review.  In  the  event  of  a  new  trial  result- 
ing against  the  Interests  of  the  petitioner. 
If  It  does  not  so  resolt,  of  course,  In  theory 
of  law,  there  has  been  no  prejudicial  error. 
In  any  event,  we  are  unable  to  find  any  au- 
thority for  Issuing  a  writ  in  such  a  case,  and 
the  petition  is  therefore  denied. 


HOYT,  STILES,  and  ANDERS,  JJ„ 

CUT. 


con- 


es Wasb.  6«4) 

BRYGGEOl  et  aL  T.  SCHWBITZER  et  ux. 

(Supreme  Court  of  Washington.  April  14, 
189a) 

Appeal  —  FETiTio>f  to  lKTKOt>noB  Furthbr 
pRooFB — When  Okaitted  —  Whonofdl  Entbt 
UPON  Lanu— Imphovehbnts. 

1.  A  petition  to  be  permitted  to  introduce 
farther  proofs  upon  the  merits  of  a  cause, 
which  waa  filed  more  than  a  month  after  a 
petition  for  a  rehearing,  and  no  reason  idven 
for  the  delay,  will  be  dismissed,  especially 
when  it  seeks  to  take  advantage  of  a  purely 
legal  defease,  which  does  not  appeal  very 
strongly  to  the  conscience  of  a  court  of  equity. 

2.  Where  one  euters  upon  laud  of  another, 
not  under  color  of  title,  or  la  good  faith,  with- 
out knowledge  of  the  claim  of  the  real  owner, 
but  In  reliance  on  an  unwarranted  assumption 
that  the  original  entry  by  the  state,  from 
whom  the  owner  claims  title,  was  technically 
ineffectual,  a  judgment  awardine  him  the  val- 
ue of  the  improvements  which  ne  made,  less 
tiie  value  of  the  use  of  the  jKvmises,  is  as  far. 
Torable  as  he  could  ask. 

On  rehearinc.  Denied. 

For  former  r^ort,  see  32  Pac.  Rep.  462. 

HOYT,  J.  tn  duo  time  after  the  decision 
of  this  cause,  a  petition  for  rehearing  was 
filed  by  the  respondents.  More  than  a 
month  tliereafter  t)i«y  filed  a  petition,  sup- 
ported by  affldarlts,  to  be  allowed  to  in- 
troduce further  prcofs  upon  the  merits  of 
Uie  controversy  cohered  by  the  decision  ot 
the  cause.  Such  petition  states  nothing 
to  show  why  It  was  not  filed  before  or 
at  the  time  of  the  filing  oC  the  petition  for 
rehearing.  Without  some  reason  being  fijv- 
en  for  the  deLiy,  It  is  not  entitled  to  be  con- 
sidered. If,  without  any  explanation  ot 
the  reasons  for  such  a  course,  motions  or 
petitions  in  causes  before  this  or  any  othw 


court  are  filed  out  of  tiielr  proper  time,  It 
will  tend  greatly  to  embarra»s  the  admin- 
istration of  justice,  and  such  a  practice  can- 
not, with  pn^rlety,  be  allowed.  Especially 
is  this  true  where  the  petition,  like  the  one 
at  bar,  seeks  to  take  advantage  of  a  purely 
legal  defense  which  does  not  very  largely 
appeal  to  the  conscience  of  a  court  of  eq- 
uity. The  petition  to  be  allowed  to  Intro- 
duce further  proofo  must  be  denied. 

The  ftetltlon  for  rehearing  does  not  seri- 
ously attack  the  conclusions  af  this  court  in 
dedding  the  cause,  so  far  as  they  determine 
that  the  appellants  were.  In  equity,  the 
owners  of  the  proper^.  The  principal  con- 
tention In  such  petition  is  as  to  the  proper 
rule  by  which  to  determine  the  equities  of 
the  parties  In  adjusting  the  rights  growing 
out  of  the  Improvements  made  upon  the  land 
by  the  respondaits,  and  of  their  liability  to 
the  appellants  for  the  use  and  occupation 
thereot  In  discussing  this  question  the  pe- 
tition has  assumed,  as  a  basis  for  argument, 
the  fact  that  the  respoudents  had  made  such 
improvements  as  bona  fide  occupants  of  the 
property,  under  color  of  tltl&  Upon  this 
basis  it  presents  a  strong  case  tn  favor  of 
the  rule  therein  contended  for,  and  cites  a 
large  array  of  authorities  in  support  ot  snca 
rule;  and,  if  we  could  agree  that  the  facts 
shown  by  the  record  warranted  the  assump- 
tion of  snch  a  baala  for  argument,  we 
should  doubtless  agree  with  the  respondents 
In  their  contention  that  the  rule  heretofore 
announced  by  this  court  was  not  according 
to  the  principles  of  equity.  Bnt  as  we  un- 
derstand  the  law  the  basis  upon  which  tiie 
argument  is  predicated  can  only  exist  where 
one  occupies  the  land  of  another  under  color 
of  title,  in  good  faith,  without  any  knowl- 
edge whatever  of  tlte  claim  of  the  real  own- 
er. The  facts  of  this  case  fail  entirely  to 
put  the  respondents  In  any  such  position. 
Not  only  Is  it  not  made  to  appear  that  they 
are  such  occupants,  but  on  the  contrary  it 
affirmativtdy  appears,  with  reasonable  cer- 
tainty, that  tta^  in  no  sense  occupy  such  a 
relation  to  the  land  and  to  the  tltie  of  ap- 
pellants. Kronv  all  the  circumstances  siir< 
rounding  the  case  we  are  satisfied  that  at 
the  time  respondents  entered  upon  tlie  land  it 
was  in  the  possession  of  appdlants,  or  those 
under  whom  they  hold;  tliat  it  was  well 
known  by  all  that  such  possession  was 
founded  upon  an  cntr}'  or  attempted  entry 
of  the  land,  by  agents  of  the  territory,  for 
university  purposes.  And  It  was  only  upon 
the  assumption  that  such  attempted  selec- 
tion for  unlverd^  purposes  had  been,  for 
some  technical  reason,  ineCTeclual,  that  they 
expected  to  maintam  their  entry  thereof  as 
a  homestead.  In  other  words,  the  respond- 
ents, at  the  tlqie  they  made  entry  of  the 
land,  knew  all  about  the  claim  of  the  ap- 
pellants, or  those  urder  whom  they  hold, 
and  knew  that  any  rights  which  they  might 
assert,  or  possession  which  they  might 
maintain,  as  to  the  premises,  vien  in  dl- 
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rect  oppodUon  to  the  claim  of  appellants. 
They  further  knew  that  appellants,  or  tbose 
tmder  whom  they  hold,  were  actlrely  as- 
serting an  adverse  claim  to  the  land.  Not 
only  was  this  state  of  facts  existing  when 
the  entry  was  made,  but  the  same  has  con- 
tinued until  this  time.  At  all  times  since 
said  entry  the  appellants,  or  those  under 
whom  they  hold,  have  been  actively  assert- 
ing a  claim  to  the  premises,  adverse  to  that 
of  respondents,  whjch  claim  has,  by  the  ad- 
judication of  this  court,  now  been  held  to 
have  been  at  all  times  well  founded.  Un- 
der these  circumstances  the  Improvements 
made  by  the  occupants  cannot  be  said  to 
have  been  made  in  good  faith,  and  with- 
out knowledge  of  the  adverse  dalm,  and 
the  rule  contended  for  by  the  respondents 
oannot  be  Invoked  In  the  adjustment  of  the 
equities  ot  the  parties.  In  fact  It  is  very 
doubtful  whether  or  not,  under  a  strict  con- 
struction of  the  rights  of  the  respondents, 
th^  would  be  entitled  to  any  relief  at  all 
on  account  of  the  Improvements  made  by 
them  upon  the  premises.  But  fn  view  of 
the  hardship  of  the  case,  if  they  were  al- 
lowed notliing  for  such  improvements,  we 
oiade  the  direction  which  we  did  In  decid- 
ing the  ca^;  and  we  feel  now,  as  we  did 
then,  that  It  was  as  favorable  to  the  re- 
spondents as  the  facts  would  warrant.  The 
petition  for  r^earlng  must  be  denied. 

DUNBAR,  a  J.,  and  8TILBS,  ANDERS, 
ud  SCOTT,  JJ..  concur. 


a  Wub.  HT> 

SAYWABD  T.  GARDNER  et  at 
(Supreme  Court  of  Washii^ton.    April  15^ 

DO0iniBlIU.BT  EVIDBKOB  —  COHTSACT  TO  CONVBT 

Ijakd— Copies. 
A  contract  to  convey  land,  written  on 
the  back  of  a  duplicate  receiver's  receipt  filed 
In  tbp  ct.>neral.  land  office,  cannot  be  prnvcn  by 
a  certified  copy.    Per  Stilea,  J.,  dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  81  Pac.  Rep.  701. 

STILES,  J.,  (dissenting.)  Tbe  court,  I 
tUnk  rightly,  holds  this  to  bare  been  an  ac- 
tion for  specific  perfornumce  of  a  contract 
to  conv^  land.  fRiat  cmtract  was  tor  tbe 
plaintiff  to  prove.  No  conveyance  had  ever 
beeu  made,  except  from  agent  to  principal, 
and  the  patmt  ran  to  the  defendant  To 
make  tbi»  proof  tbe  plaintiff  resorted  to 
what  I  consider  to  be  an  extraordinary  and 
moat  dangerous  devlcew  Tbe  contract  hap- 
pened to  be  written  upon  the  back  of  the 
duplicate  receiver's  rec^pt,— an  Important 
paper,— which  the  routine  of  the  general  land 
office  required  sbould  be  surrendered  when 
tbe  patent  was  delivered  by  the  agent  of 
the  government  to  the  patentee,  or  tbe  per^ 
son  by  him  designated  to  receive  It  Now, 
under  the  plea  that  because  that  uaeless 
duplicate   lecelvw'a  receipt   wae  In  fact 


among  the  fllea  of  the  land  office,  the  court 
allows  a  copy  of  the  receipt,  and  the  writ- 
ing on  the  back  of  It,  to  be  received  In  a 
court  of  justice  as  evidence  of  this  Impor- 
tant contract,  because  the  commissioner  of 
the  general  land  office  has  certified  that  he 
finds  that  writing  there.  The  acceptance 
of  this  paper  was  based  upon  the  theory 
that.  Inasmuch  as  it  was  ouf  of  tbe  posses- 
sion of  both  parties  to  it,  secondary  evi- 
dence as  to  its  contents  waa  receivable.  I 
am  willing  to  admit  that  secondary  evidence 
was  admissible,  but  the  certificate  of  the 
commissioner  was  not  evidence,  either  pri- 
mary or  secondary.  Secondary  evidence 
ihust  be  given  upon  the  oath  of  a  witness, 
either  in  court  or  by  deposition.  The  copies 
of  papers  admissible  under  Code  1881,  S 
432,  are  admissible  as  original  papers,  with- 
out the  necessity  of  accounting  for  the  loss 
of  the  originals.  The  paper  here  In  discus- 
sion was,  as  tbe  respondent  himself  contend- 
ed, an  Informal  conveyance,  which,  by  reason 
of  Its  informalities  and  want  of  acknowl- 
edgment, could  be  enforced  only  as  a  con- 
tract to  convey.  But  with  such  an  lostru- 
ment  the  land  office  had  no  concern,  and  the 
commissioner  was  not  made  the  custodian  of 
It  If  a  complete  deed  had  been  made  on 
a  separate  paper,  and  filed  In  the  local  land 
office,  to  show  the  right  of  the  grantee  to 
have  ddivery  of  the  patent  to  him,  would  It 
be  contended  that  a  certified  copy  of  that 
deed  could  be  received?  No  more  this.  Ad- 
mit that  the  commissioner  was  made  the 
volnntai7  custodian  of  the  contract  Would 
he  stand  In  any  different  relation  to  ihe 
court  than  any  other  man  who  might  have 
been  a  custodian?  But  the  lattw  would  cer- 
tainly have  been  required  to  make  his 
deposition,  exhibit  the  original,  and  attach 
a  copy,  In  ordeX'  that  hfa  statement  should 
become  secondary  evidence.  In  that  event 
the  opposite  party  would  be  notified,  would 
have  opportnnlly  to  examine,  and  perhaps ' 
photograph,  the  paper,  and  could  cross-ex- 
amine the  witness.  The  receivers  receipt 
part  of  this  papw  vras  of  no  materiality 
whatever  to  any  Issue  In  this  case,  and  tiiat 
was  all  that  the  commlssloner*B  certificate 
could  cover.  The  other  side  of  the  ^eet 
was  blank  paper,  as  to  him,  except  as  It . 
mlfiht  show  his  justification  for  delivering  , 
the  patent  to  Meigs,  which  was  also  imma- 
terial to  the  case.  Without  this  paper  there 
was  no  proof  of  the  contract  to  convey,  and  , 
I  hcM  that  the  case  foiled  for  ttiat  reason. 

(I  WMh.  227} 

BEAKS  et  al.  v.  SEATTLE  COXSOLIDATED 
ST.  RY.  CO.i 
(Supreme  Court  of  Wasbmgton.    April  17, 

1803.) 

Street -Rail WIT  Compant — I:«juries  to  Fassbn- 
OBK8  —  Opinion  -Evidence  —  Arquments  or 

COUNSBI^bSTBDCTlONS— EXCBSSIVE  DahaQBS. 

L  In  an  action  against  a  street-railway 
company  for  personal  injuries  caused  by  a- 

disaentlDg  opinion,  see  83  Fao.  Hep.  lOSU 


Digitized  by  Google 


390 


PACIPIO  KEPORTER,  Vot,  33. 


(Wasb. 


car  rnnolng  Into  a  wa^n,  a  witness,  after  re- 
lating his  obserTations  at  the  time  of  the  ac- 
cident as  to  the  rate  ot  speed  of  the  car  and 

the  exertions  of  the  motormaa  to  stop  it^  tna; 
express  his  opinion  as  a  eonclusion  of  fact 
that  the  motormaa  was  unable  to  stop  the  car 
sooner  because  he  was  **runDiDg  at  too  high 
a  speed  to  stop  it  in  that  distance." 

2.  Where  it  appeared  that  the  motorman 
was  discharged  by  the  company  soon  after 
the  accident,  but  there  was  no  eTidenee  why 
he  was  discharged,  it  was  not  error  to  permit 
counsel,  in  addreBsing  the  jury,  to  argue  that 
the  motorman  was  discharged  on  account  of 
incompetency  and  carelessness  at  the  time  of 
the  accident,  though  the  conclaslon  is  unwar- 
ranted, since  the  court  cannot  compel  counsel 
to  argue  logically. 

S.  In  an  action  by  a  passenger  against  a 
street-railway  company  for  personal  injuries, 
a  charge  that  defendant  was  bound  to  exer- 
cise the  highest  degree  of  care,  prudence,  and 
caution  in  operating  its  cars  so  as  to  prevent 
injury  to  its  passengers  is  proper,  and  is  not 
open  to  the  objection  that  it  id  eftect  informed 
the  jury  that  defendant  was  an  insurer  of  i 
the  lives  and  limbs  of  its  passengers,  and 
would  be  responsible  for  an  injury  to  a  pas- 
senger, though  it  had  used  all  care  possible  un- 
der the  circumstances. 

4.  In  an  action  by  a  passenger  against  a  ' 
street-raiiway  compauy  for  pwsonal  injuries 
reedved  by  a  car  running  Into  a  wagon  on  the 
track,  the  fkct  that  the  negligence  of  the 
driver  of  the  wagon  contributed  to  the  injury 
is  no  defense. 

5.  Where  a  motorman  on  a  street  car  sees 
that  a  man  driving  a  wagon  along  the  track 
neither  looks  back  nor  pays  any  attPiition  to 
the  ringing  of  the  bell  by  increasing  his  speed 
or  attenipimg  to  leave  the  track,  it  is  his  duty 
to  bring  his  car  under  control,  and  the  com- 

Eany  is  liable  for  injuries  to  the  passengers  If 
e  continues  until  it  is  impossible  to  stop. 

ti.  Where  a  stron".  healthy  woman.  30 
years  old.  and  earning  $50  a  month  in  addition 
to  perforuiiug  her  own  household  dnties,  is  in- 
jured by  the  negligence  of  a  street-railway 
company  while  riding  on  one  of  its  cars,  and 
made  a  helpless  invalid  for  life,  a  verdict  for 
fl5,000  is  nut  excessive. 

Appeal  from  superior  court.  King  county; 
Richard  Osboni,  Jud^. 

Action  by  Annie  Sears  and  her  husband, 
Frank  Sears,  against  the  Seattle  Consolidated 
Street-Ratlway  Company  for  personal  injuries 
received  by  Annie  Sears  while  a  passenger 
on  one  of  defendant's  cars.  There  was  a 
Terdlct  and  Judgment  for  plaintiffs  for  $15,- 
000,  and  defendant  appeals.  Affirmed. 

Wiley,  Scott  A  Boetwlck,  for  appellant 
Thompson,  Bdsen  &  Humphries,  for  requmd- 
eata. 

ANDERS,  J.  The  appellant  owns  and  op- 
erates lines  of  street  rallwaya  In  the  dty  of 
Seattle,  tme  of  which  has  Its  terminus  at 
Fremont,  a  suburban  village  some  distance 
from  the  main  portion  of  the  city,  and  situ- 
ated at  the  north  end  of  Lake  Union.  It  Is 
known  as  the  "Fremont  Une."  and  connects 
with  another  line  of  street  railway  which  ex- 
tends to  Oreen  Ijake,  in  the  northern  por- 
tion of  the  city. '  On  September  16,  1891,  the 
respondent  Annie  Sears  entered  upon  one  of 
the  cars  of  the  appellant  to  go  to  Green 
Lake.  The  motive  power  used  upon  the  said 
railway  is  dectrldty,  and  the  car  upon  which 


the  respondent  became  a  passenger  at  the 
time  above  mentioned  was  what  Is  called  an 
"open  ear."  Before  reaching  Fremont,  and 
while  the  car  upon  which  Mrs.  Sears  was 
riding  was  going  do^vn  a  grade  on  Roland 
street,  it  boUided  with  a  wagon  which  was 
upon  appellant's  track,  and  going  in  the  same 
direction,  ran  oft  the  track,  and  turned  to 
the  left,  and  ran  across  the  street  to  the 
vei^e  of  an  embankment,  which  was  IG  feet 
from  the  left,  or  west,  rail  of  the  railway 
track.  The  re^ondent  was  seated  on  the 
rlghthand  sdde  of  the  car,  and  when  she 
saw  that  the  car  was  leaving  the  track  she 
became  frightened,  and  rose  up  from  her 
seat,  and  took  hold  of  the  post  supporting 
the  roof  of  the  car  with  her  right  hand,  to 
steady  herself,  and  endeavored  to  Jump  from 
the  car.  In  so  doing  she  struck  upon  her 
feet,  but  was  thrown  down  upon  her  back 
i  close  to  the  left-hand  side  of  the  track,  and 
thereby  received  a  serious  Injury.  Nearly  all 
of  the  other  passengers  leaped  from  the  car 
at  about  the  same  time,  but  neither  they  nor 
,  the  one  or  two  persons  who  remained  in  the 
car  were  in  any  wise  injured.  The  rrapond- 
ents,  who  are  husband  *and  vrlfe,  instituted 
this  action  to  recover  damages  for  the  In- 
jury so  received  by  said  Annie  Sears,  and 
alleged  In  their  complaint  that  said  Injury 
was  caused  by  the  negligence  of  the  awvanta 
and  employes  of  appellant  In.  the  manage- 
ment of  its  cor.  The  defendant.  In  Its  an- 
swer, denied  that  the  alleged  Injury  was 
caused  by  any  negligence  or  carelessneBS  on  Its 
part,  and  affirmatively  alleged  that  If  the  said 
Annie  Sears  sustained  the  injury  menti<Hied 
In  the  complaint  it  was  caused  whoUy  by  her 
own  carelessness  and  negligence.  There  was 
a  reidlct  and  Judgmoit  for  plaintiffs,  and  the 
defendant  brii^  the  case  here  for  review. 

The  first  error  asrigned  by  flie  appellant  la 
that  the  trial  court,  over  the  ohJectlcm  of  ap- 
pellant, wrongfully  permitted  a  witness  for 
plalntlflCs,  Mr.  Edc.  to  answer  the  question. 
"What  was  ttiere,  If  anything,  to  prevrait  him 
[the  motorman]  stopping  the  car  and  appfy- 
Ing  the  brakes  a  long  time  before  he  dldT* 
The  witness  answered,  "He  was  running  at 
too  high  speed  to  8t<^  It  In  that  distance." 
The  learned  counsel  for  the  appellant  instots 
that  this  was,  In  effect,  permitting  the  witness 
to  give  his  opinion  to  the  jury  upon  ttte  ques- 
tion whether  or  not  the  defendant  was  ne^- 
gent  In  the  management  of  its  car.  The 
witness  had  already  testified  that  the  car  was 
running  at  the  rate  of  about  12  miles  an 
hour;  that  the  wagmi  on  the  track  was  la 
plain  view  for  a  distance  of  400  feet;  that 
the  motorman  commenced  ringing  the  bell 
08  a  warning  of  his  approadi  at  about  that 
distance  from  the  wagon,  and  rang  It  con- 
tinuously thereafter;  that  the  man  In  the 
wagon  made  no  attempt  to  get  off  the  track 
until  the  car  was  pretty  dose  to  him;  and 
that  when  the  motorman  found  that  the 
wagon  was  not  going  to  get  out  of  the  way 
In  time  he  made  every  effort  possltjle  to  stop 
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fba  ear»  bat  that  he  was  them  wUhln  a  hnn- 
dred  feet  or  more  of  the  wagtm.  Ui^er 
these  drcuinatancce  we  think  It  was  not  er- 
ror to  orermle  the  objection  to  the  qoestlon, 
even  npcm  the  theory  of  the  appellant  tiiat 
the  testimony  given  In  response  thereto  was 
the  CTpresalon  of  the  opinion  tif  the  witness, 
and  not  the  statement  of  a  fact  within 
own  knowledge.  It  ts  a  general  role  of  evi- 
dence that  witnesses  may  not  give  opinions 
as  to  matters  of  fact  which  the  court  or  jnry 
are  ultimately  to  determine.  But  this  rule 
Is  not  without  exception.  And  "the  exception 
Is  not  confined  to  the  evidence  of  experts 
who  may  give  opinions  on  questions  requir- 
ing q)ecial  sklU,  knowle*^)  or  leaning,  but 
Includes  the  evidence  of  common  obserrers, 
who  may  state  the  results  of  their  observa- 
tions in  regard  to  ordinary  appearances  and 
conditions  of  things  which  cannot  be  pro- 
duced to  a  Jury  «cacUy  as  they  were  ob- 
served by  the  witness  at  the  time."  Nonex- 
pert witnesses,  who  have  had  opportunities 
to  observe,  and  who  have  actually  observed, 
the  demeanor,  actions,  and  appearance  of  a 
particular  individual,  are  competent  to  ex- 
press an  opinion  upon  the  question  whetber 
such  person  was  sane  or  Insane;  and  every 
person  of  ordinary  understanding  and  intelli- 
gence Is  competent  to  give  an  opinion  as  to 
the  identity  of  persons  or  things,  as  to 
whether  another  appeared  to  be  sick  or  suf- 
fering from  pain,  and  as  to  the  direction  from 
which  a  blow  was  delivered  which  produced 
a  wound  upon  the  person  of  another.  Peo- 
ple V.  Hopt,  (Utah.)  9  Pao.  Rep.  407.  Of 
course,  the  weight  of  such  testimony  de- 
pends upon  the  thoroughness  of  the  observa- 
tion of  the  witness;  and  whether  he  has  suf- 
ficiently observed  and  considered  the  particu- 
lar fact  or  matter  under  consideration  to  en- 
able him  to  form  an  opinion  in  respect  there- 
to is  a  question  which.  If  raised.  Is  to  be  de- 
termined by  the  court  by  the  application  of 
*  the  same  rule  which  governs  In  ascertaining 
the  qualifications  of  experts.  In  People  v. 
Hopt,  supra,  this  question  Is  very  elaborately 
and  satisfactorily  discussed,  and  many  cases 
dted  showing  particular  instances  in  which 
nonexperts  have  been  allowed  to  express 
opinions.  And  the  supreme  court  of  Utah, 
In  delivering  the  opinion  in  that  case,  said: 
"The  admlsrfbiUty  of  the  evidence  rests  upon 
three  necessary  conditions:  First,  tliat  the 
witness  detail  to  the  Jury,  so  far  as  he  is 
able,  the  facts  and  circumstances  upon  which 
his  opinion  is  based,  in  order  that  the  Jury 
may  have  some  basis  by  which  to  Judge  of 
the  value  of  the  opinion;  second,  that  the 
subject-matter  to  which  the  testimony  relates 
cannot  be  reproduced  and  described  to  the 
jury  precisely  as  It  appeared  to  the  witness 
at  the  time;  and,  third,  that  the  facta  upon 
which  the  witness  is  called  upon  to  express 
his  opinion  are  such  as  men  in  general  are 
capable  of  comprehending  and  understand- 
ing." We  think  the  rule  there  laid  down  ts 
<3ea3fty  dedodble  from  the  aathorlties,  and 


tiial;  tested  by  It,  there  was  no  error  In  the 
mllng  of  the  court  npon  the  ^atot  in  qoestion. 
The  witness  in  this  case  expressed  his  opin- 
ion as  a  «melnaton  of  fact,  based  npcm  the 
observation  made  by  him  at  the  time  of  the 
acddnit  as  to  the  rate  a€  epeeA  of  the  car, 
and  the  exertions  made  by  the  motorman  to 
stop  It;  and  it  seems  to  ns  that  the  testi- 
mony Is  desriy  emtnaced  wltUn  the'  rule 
above  stated. 

On  the  trial  of  fUa  cause  it  was  shown, 
upon  the  cross-examination  of  the  motorman 
In  charge  of  the  car  at  the  time  In  question, 
that  he  was  discharged  by  the  railway  com- 
pany about  three  weeks  after  the  casualty 
occurred,  but  no  testimony  was  adduced 
showing  why  he  was  so  dlscSiarged.  Oonnsd 
for  the  re^ondenfcs,  in  alluding  to  the  fact, 
in  his  address  to  the  Jury  remarked,  among 
other  things:  "Mr.  Sllverthom  states  that 
he  did  his  whole  duty,  but  that,  notwith- 
standing that,  the  company  discharged  him. 
Gentlemen,  .he  did  not  do  his  duty,  and  the 
company  discharged  him  on  account  of  his 
carelessness  and  incompetency  at  the  time 
of  the  acddent"  Counsel  for  the  appellant 
objected  to  the  remarks  so  made,  on  the 
ground  that  there  was  no  evidence  that  the 
man  was  discharged  on  account  of  this  acci- 
dent The  counsef  for  the  respondents  then 
admitted  that  there  was  no  such  testimony, 
but  insisted  that  his  argument  was  proper 
upon  the  evidence  before  the  Jury.  The 
Judge  also  stated  that  there  was  no  evid«ice 
tliat  the  motorman  was  discharged  on  ac- 
count of  the  accident,  but  further  remarked 
that  "the  court  will  allow  the  utmost  free- 
dom in  the  ailment  of  the  case,  and  counsel 
has  a  right  to  argue  what  he  may  deem  the 
testimony  may  prove,  and  draw  such  in- 
ferences from  it  as  he  may  see  fit  It  is  for 
the  Jury  to  determine  wliat  the  facts  are. 
The  court  cannot  mdicate  what  the  argument 
shall  be.  The  court  bears  the  counsel  out  ta 
saying  there  was  no  testimony  that  he  was 
discharged  In  consequence  of  it,  but  that  he 
was  discharged  two  or  three  weeks  after- 
wards; but  why  he  was  discharged  I  believe  Is 
a  proper  matter  for  comment  to  the  jury." 
The  learned  counsel  for  the  appellant  ex- 
cepted to  the  ruling  of  the  coturt,  and  now 
contends  that  the  same  was  erroneous  and 
prejudldfll  to  appellant  But  we  think  the 
appellant  is  not  entitled  to  a  Judgment  of 
reversal  on  that  ground.  It  is  the  duty  of 
the  court  in  all  cases  to  restrict  the  ailment 
of  counsel  to  the  facts  in  evidence,  and  not 
to  permit  the  opposite  party  to  be  preju- 
diced by  any  statement  of  facts  not  a  part  of 
the  evidence.  But  coimsel  must  be  allowed 
some  latitude  In  the  discussion  of  their  causes 
before  the  jury,  and,  If  they  are  not  per- 
mitted to  draw  inferences  or  conclusions 
from  the  particular  facts  In  evidence.  It 
would  be  impossible  for  them  to  make  an 
argument  at  all.  The  mere  recital  of  facts 
already  before  the  Jury  is  not  an  argument 
There  must  be  some  reason  offered  for  the 
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purpose  of  conTlndn^  the  mind,  some  In- 
ference drawn  from  facts  established  or  claim- 
ed to  exist,  in  order  to  constitute  an  argu- 
menL  But  oounsel  cannot  be  compelled  by 
the  court  to  reason  logically,  or  to  draw  cor- 
rect Inferences,  from  given  focts;  and  If  they 
err  in  these  respects  it  is  no  ground  for  a  new 
trial.  Proctor  v.  De  Camp,  83  Ind.  559.  See, 
also,  Hinton  t.  Railroad  Co.,  65  Wis.  323,  27 
N.  W.  Rep.  147;  S^ott  t.  Railroad  Co.,  68 
Iowa,  362,  24  N.  W.  Rep.  584.  and  27  N.  W. 
Rep.  278;  DowdeU  v.  WUcox,  64  Iowa,  721, 21 
14.  W.  Rep.  147;  Railroad  Co.  v.  Hawthorne, 
3  Wash.  T.  353,  19  Pac  Rep.  25;  Lumber 
Co.  V.  Cole,  2  Wash.  St.  74,  25  Pac.  Rep. 
1077.  In  this  case,  although  counsel  may 
have  drawn  an  unwarranted  conclusion  from 
the  fact  that  the  manager  of  the  car  was 
discharged  some  time  after  the  accident, 
still  we  think  he  had  a  right  to  comment  on 
the  evidence,  and  to  draw  such  Inferences 
from  it  as  he  deemed  fit  and  proper,  and  the 
court  properly  refused  to  undertake  to  pre- 
vent Mm  from  so  doing. 

It  is  claimed,  however,  by  the  appellant, 
that  the  testimony  upon  which  the  remarks 
of  the  respondents'  counsel  were  based,  that 
the  motorman  was  discharged,  was  Incom- 
petent, and  therefore  prejudicial  to  the  ap- 
pellanL  However  that  may  be.  It  Is  not  shown 
by  the  record  that  the  testimony  was  object- 
ed to  when  offered,  and  the  objection  can- 
not be  here  made  for  the  first  time.  It  seems 
altogether  probable  that.  If  this  testimony 
had  been  objected  to  In  the  trial  court.  It 
would  have  bot-n  excluded,  for  the  jury  were 
specially  instructed  that  the  fact  that  the 
motorman  was  discharged  raised  no  presump^ 
tlon  of  negligence  on  the  part  of  the  railway 
company;  and  this  Instnictlon,  which  we  can- 
not presume  was  disregarded  by  the  Jury, 
plainly  Indicated  to  them  that  the  Inference 
drawn  from  the  testimony  by  coimsel  for 
the  respondents,  and  which  he  eouglit  to 
Impress  upon  their  minds  In  his  closing  argu- 
ment, was  not  warranted,  and  sliould  not  be 
entertained  by  thcin.  Upon  the  cross-exam- 
ination of  the  witness  Silvertliom,  the  motor- 
man  in  charge  of  the  car,  counsel  for  the 
re^ondents,  with  a  view  to  Impeach  him, 
seked  him  if  he  did  not  make  certain  state- 
ments to  one  Eck,  in  a  conversation  with  the 
latter  at  Fremont,  soon  after  the  accident 
The  testimony  was  objected  to  by  counsel  for 
the  appellant,  and  tiie  objection  overnded  by 
the  court  Bat,  as  the  witness  denied  making 
any  of  the  declarations  Imputed  to  him,  and 
as  all  of  the  testimony  of  Eck  In  reference 
to  the  conversation  was  stricken  out  by  the 
court  on  motion  of  counsel  for  the  appellant, 
we  fail  to  see  wherein  the  appellant  was 
prejudiced  by  the  action  of  the  court  In  that 
regard. 

The  next  alleged  error  relates  to  the  In- 
Stn'ctiotts  0ven  to  the  jury.  It  Is  contend- 
ed that  the  court  erred  in  charing  the  Jury 
that  the  defendant  was  bound  to  the  exer- 
cise    the  highest  degree  of  care,  prudotce, 


and  caatlon  in  the  mnntng  and  operating  of 
its  cars,  so  as  to  prevent  Injury  to  Its  pas- 
sengers; and  It  Is  claimed  by  the  appellant 
that  this  instruction,  in  effect,  informed  the 
jury  that  the  appellant  was  an  insurer  of  the 
lives  and  limbs  of  Its  passengers,  and  would 
be  responsible  for  an  Injury  to  one  of  its 
passengers,  even  though  it  bad  used  all  the 
care  and  prudence  which  It  was  possible 
to  use  under  the  circumstances.  But  we  do 
not  think  that  the  Instruction,  especially 
when  applied  to  the  facts  and  circumstan- 
ces of  tiie  case.  Is  fairly  susceptible  of  the 
construction  placed  upon  It  by  counsel  for 
the  appellant  If  the  appellant  used  all  the 
care  and  prudence  which  It  was  pos^ble  to 
use  under  the  circumstances,  then,  in  the 
language  of  the  court.  It  used  the  highest 
degree  of  care,  prudence,  and  caution.  The 
highest  degree  of  care,  prudence,  and  caution 
In  running  and  operating  street  cars,  so  as 
to  prevent  injury  to  passengers,  cannot  be 
said  to  mean  such  a  degree  of  care  as  will 
absolutely  prevent  injury,  or  such  care  as 
is  Inconsistent  with  that  mode  of  convey- 
ance, but  means  simply  the  hls^est  degree 
of  practicable  care  and  pmdence  in  conduct- 
ing that  particular  business.  Instructions 
similar  to  the  above  have  frequently  been 
approved  by  the  courts.  See  Railway  Co.  v. 
Higgs.  (Kan.)  16  Pac.  Rep.  667;  Sales  t. 
Stage  Co.,  4  Iowa,  547;  Falrchlld  v.  Stage 
Co.,  13  Cal.  599;  Stokes  v.  Saltonstall.  13 
Pet  181;  Dougherty  v.  Railroad  Co.,  (Mo. 
Sup.)  8  S.  W.  Rep.  900;  Coddington  v.  Rail- 
road Co.,  102  N.  y.  6«,  5  N.  E.  Rep.  797; 
Furnish  v.  Raihnad  Co.,  (Mo.  Snp.)  13  S. 
W.  Rep.  1044.  But  the  court  also  instructed 
the  jury,  at  the  request  of  the  appellant,  as 
follows:  "You  are  Instructed,  while  the  de- 
fendant, as  a  common  carrier  of  passengers. 
Is  held  to  the  highest  degree  of  care  and 
prudence  which  Is  consistent  with  the  prac- 
tle.ii  operation  of  its  ears  and  transaction  of 
Its  business,  still  It  Is  not  an  Insurer  of  the 
lives  and  limbs  of  Its  passengers."  The  ap- 
pellant, of  course,  makes  no  complaint 
against  this  latter  Instruction,  but  insists 
that  the  two  are  Inconsistent  with  each  oth- 
er, and  hence  misleading  and  erroneons;  but 
we  cannot  agree  with  counsel's  contention. 
The  latter  modifie.s,  or  rather  explains,  the 
meaning  of  the  former,  but  we  cannot  see 
that  It  In  any  wise  contradicts  It 

In  our  opinion,  the  court  properly  refused 
to  give  to  the  jury  Instructions  Nos.  6  and  7, 
requested  by  the  appellant.  They  were  pred- 
icated upon  the  idea  that  because  the  man 
In  charge  of  the  wagon  failed  to  drive  off  the 
track,  as  he  should  have  done,  and  as  the 
motornuin  expected.  In  time  to  avoid  a  col- 
lision, nud  was  thus  In  some  measure  to 
blame  for  the  accident,  the  appellant  should 
not  be  held  responsible.  No  doubt  the  in- 
structions requested  would  have  been  prop- 
er in  an  action  against  the  appellant  by  the 
driver  of  the  wagon  for  damages  to  him 
causod  by  the  coUislon;  but  in  this  case  the 
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T8spond«it8  had  no  control  ov&e  the  driver 
of  the  wagon,  and  no  contractoal  relation 
whatever  existed  between  them  and  him, 
and  they  were  In  no  way  responsible  for  his 
actions.  "It  Is  no  defease  for  a  negligent 
carrier,  as  against  his  passenger,  that  the 
negligence  or  trespass  of  a  third  party  con- 
tributed to  the  injury,  although  the  latter 
acted  Independently  of  the  carrier."  2  Shear. 
&  B.  Neg.  <4th  Ed.)  i  502;  Eaton  t.  RaUroad 
Co.,  11  Allen,  500;  Carpenter  T.  RaUroad 
Co.,  97  N.  Y,  494;  Little  v.  Hadtett,  116  U. 
S.  366,  6  Snp.  Ct  Rep.  391. 

The  questions  for  the  Jury  to  determine 
were,  was  the  appelant  guilty  of  negligence 
In  the  management  of  Its  car,  and,  if  so,  was 
the  Injury  sustained  by  the  respondent 
Mrs.  Sears  solely  the  result  of  such  neg- 
ligence? The  Jury  answered  these  questions 
In  the  afflrmative,  and  a  careful  examination 
of  the  evidence  convinces  us  that  they  ar- 
rived at  a  correct  conclusion.  No  reason 
is  given  for  not  stopping  the  car  before  it 
came  in  contact  with  the  wagon,  except  that 
the  man  In  charge  thought  that  the  wagon 
would  be  removed  from  the  track  before 
he  reached  it  And  yet  this  same  man  tes- 
tiflcd  that  the  man  In  charge  of  the  wagon 
made  no  attempt  to  leave  the  tra(^  until  the 
car  was  so  near  him  that  a  collision  could 
not  be  avoided  by  putting  on  the  brakes  or 
reversing  the  motion  of  the  wheels  of  the 
car.  It  seems  plain  to  ns  that  whra  tho 
motorman  saw  that  the  person  on  the  wagon 
neither  looked  back,  nor  paid  any  atten- 
tion to  the  ringing  of  the  bell,  nor  increased 
his  rate  of  S[>eed,  nor  attempted  to  leave  the 
track,  it  was  his  duty  to  bring  his  car  under 
coutrol,  and  even  to  stop,  if  necessary,  to 
avoid  a  collision.  2  Shear.  &  R.  Neg.  g  48.1. 
By  the  exercise  of  reasonable  care  and  dlll- 
geuee  on  the  part  of  appellant's  employe, 
the  Injuiy  might  have  been  avoided,  and, 
by  failing  to  exercise  such  care  and  diligence, 
he  failed  to  discharge  his  duty  to  the  re- 
spondent Mrs.  Sears  as  a  passenger.  The 
wagon  was  seen  by  him  at  a  distance  of  at 
least  400  feet,  and  no  valid  reason  Is  shown 
why  the  car  could  not  have  been  stopped 
witUn  half  that  distance;  and  the  motor- 
man  himself  says  be  would  have  stoppe<l 
If  he  had  known  ihs  wagon  was  going  to 
remain  on  the  track. 

The  Juty  in  tlds  case  assessed  the  damages 
at  $15,000,  which  sum  appdlant  claims  Is 
excessive;  The  amount  of  damages, 'In  cases 
like  this,  to  which  a  party  is  entitled,  is  a 
matter  to  be  determined  by  the  Jury  from 
all  ttie  facts  and  drcnmstances,  and  their 
verdict  shonld.  not  he  disturbed  on  the  ground 
of  cxceasiveness  unless  the  amount  Is  so 
large  as  to  -Indicate  passion  or  prejudice. 
The  sum  awarded  by  the  jury  la  certain^ 
a  large  one,  but  we  are  unable  to  discover 
that  it  was  the  result  of  position  or  preju- 
dice, or  that  it  Is  even  greatly  In  excess  of 
of  a  fidr  compensation  for  the  injury  re- 
c^ved.   The   testlmonr   shows  that  Mrs. 


Sears  at  the  time  of  th^  accident  was  a 
strong,  healthy  woman,  of  the  age  of  30 
years;  that  she  was  industrious,  and,  in  ad- 
dition to  looldng  after  her  own  household 
duties,  bad  been  making  $50  per  mouth. 
The  testimony  further  shows  that  her  Inju- 
ry Is  i>erman«it;  that  she  has  lost  the  tise 
of  her  lower  UmlM  by  reason  of  paralysis 
resulting  from  a  concussion  of  the  spinal 
cord,  and  that  she  will  be  a  helpless  Invalid 
during  the  remainder  of  her  life.  These  facts 
were  all  before  the  jnzy,  and  th^  have,  so 
far  as  we  can  see,  exercised  their  best 
judgment  as  to  the  amount  of  compensation 
she  ought  to  receive;  and  we  perc^ve  no 
legal  grounds  for  disturbing  the  verdict 
Railway  Co.  v.  Dorsey,  (Tex.  Sup.)  18  S. 
W.  Rep.  444;  Robinson  v.  Marino,  (Wash.)  28 
Paa  Rep.  752;  Phelps  v.  The  City  of  Pana- 
ma, 1  Wash.  T.  618;  Railroad  Co.  v.  Haw- 
thorne, 3  Wash.  T.  303,  19  Pac.  Rep.  25.  The 
Judgment  of  the  conrt  bdow  Is  afflnned. 

DUNBAR,  a  jr..  and  SGOrTF,  J.,  ooncor. 


<«  W&lli.  iw> 
WUITTIBR  et  al.  v.  STETSON  &  POST 

MIIJ.  CO.  et  cL 
(Snpieme  Court  of  Waabiagton.   April  18, 

1893.) 

MBCHASic'a  Lien— Dbsobiption. 

1.  A  boilding  known  as  the  "B.-S.  Build- 
ing" was  erected  by  B.,  8.,  and  N.,  each  of 
whom  gave  a  separate  contract  for  Ma  own  part 
The  B.  nnd  S.  port  occupied  all  of  lot  6,  In 
block  9,  of  a  certain  plat  except  the  west  20 
feet  of  said  lot,  which  belonged  to  a  cobulider; 
alto,  the  south,  half  of  lot  o.  A  ciRim  for  a 
mechanic's  lien  on  the  B.  and  S.  part,  only, 
described  the  property  as  follows:  "All  of  lot 
5  in  block  9,  •  •  •  except  the  west  20  feet 
of  said  lot.  And  that  said  building  is  known 
aa  the  'B.-S.  Building,'  and  is  on  the  north- 
west comer"  of  certain  streets.  Hdi.  that 
the  description  was  not  "sofficient  for  identi- 
ficatioD,"  within  Oen.  St  f  1U07;  nether  the 
actual  Dulldiog  nor  the  land  having  been  de- 
scribed. 

2.  Persons,  who  furnished  materials  for 
the  entire  buildine,  supposing  it  to  belong  to 
B.  and  S.,  nnd  who,  in  making  claim  against 
B.  and  S..  Inadvertently  included  material  used 
bj  a  co-owner,  should  be  allowed  to  correct 
the  mistake.  Dunbar,  C.  J.,  dissenting.  Dex- 
ter, Horton  &  Co.  v.  Sparkman,  and  Same 
V.  WUey,  25  Pac  Rep.  wfo,  1071.  2  Wash.  St 
105,  m.  dlsthignished. 

Appeal  from  superior  court,  King  county; 
L  J.  Llohtebberg,  Judge. 

Action  by  W.  F.  Whittler,  WUUam  Ful- 
ler, P.  N.  Wood,  and  O.  M.  Plummer.  co- 
partners as  WhltUer,  Puller  ft  Co.,  against 
the  Stetson  &  Post  Mill  Company  and  W. 
C  Stetson;  Rob^  Abrams  and  Mary 
Abrams,  his  wife;  G.  Brod^  and  Sarah 
Brod^  his  wife;  John  Schleslnger  and  Eiv 
nestlne  Schlednger.  his  wife;  and  M  0. 
Plerson,  —  to  foce<dose  a  mechanic's  11^ 
Judgment  from  whldi  plalntllEs  and  tiie 
Stetson  ft  Post  Mill  Company  and  W.  C 
Stetson  appeal.  Affirmed  In  part,  and  »• 
versed  in  part 


Digitized  by  Google 


PACIFIC  BEPORTEE,  Vol.  88. 


(Wash. 


Preston,  Carr  &i  Preston  and  W.  R.  Bell, 
for  app^ants  Whlttier,  Fuller  &  Co.  Tur- 
uer  &  McOatcheon,  for  appellant  W.  C. 
Stetson.  Tbompson,  Sdaen  &  Hum^utes, 
for  respondents. 

STUPES,  J.  The  respondents  Brodek  and 
Schleslnger  and  one  Nogwt  planned  the 
erection  of  a  building  upon  land  at  the 
northwest  comer  of  South  Third  and  Wash- 
ington streets,  In  the  city  at  Sea-ttie.  The 
land  embniced  lot  5,  block  0,  in  D.  S.  Mfly- 
nard's  plat,  which  formed  tiie  street  comer, 
end  fronted  60  feet  on  South  Third  street, 
and  108  feet  upon  Washingtoi^  street,  and 
the  south  half  of  lot  0,  fronting  30  feet  oa 
South  Third  street,  and  having  the  same 
depth  as  lot  5.  The  building  was '  thus  to 
be  a  parallelogram  90  by  108  feet  In  ^e. 
Of  this  area,  said  respondents  had  a  lease 
of  an  but  the  west  20  feet  of  lot  5,— a 
parallelogram  of  20  by  00  feet,— which  was 
tlie  property  of  Nugent.  The  building 
erected  was,  on  the  outside,  appar^tly  one 
building;  but,  as  originally  planned,  par- 
tltitsa  walls  ran  up  from  the  basement  to 
the  roof  in  such  a  manner  as  to  completely 
separate  the  two  ownerships.  While  the 
plans  were  in  this  ocmdmon,  each  owner 
let  a  contract  with  biMlders,  Famum  and 
others,  for  the  erection  of  his  own  portion  of 
the  building,  but  sut>6equently,  and  before 
the  materials  furnished  by  Whittler,  Ful- 
ler &  Co.  were  supplied,  the  several  own- 
ers and  the  contractors  modified  their  plans 
so  that  the  separate  character  of  the  two 
buildings  was  largely  taken  away;  that  is, 
they  removed  the  basement  partition  en- 
tirely, excepting  at  tne  rear  of  Nugent's 
part,  and,  instead  of  a  brick  party  wall  be- 
tween the  upper  rooms,  a  lath  and  plaster 
wall  was  substituted.  To  guide  the  con- 
tractors, and  to  carry  out  thielr  new  under- 
standing, the  owners  caused  the  architect 
to  draw  'a  new  set  of  floor  plans,  which 
were  signed  by  all  parties,  and  to  be  at- 
tached to  the  original  plans  and  specifica- 
tions, after  which  the  building  progressed 
to  completion.  The  appellants  filed  lien 
claims  for  labor  and  materials  furnished  for 
the  Brodek  and  Schleslnger  part  of  the 
btillding,  only,  and  this  appeal  is  prosecuted 
from  a  Judgment  dismissing  their  several 
complaints  in  (ictlons  for  foreclosure.  The 
nature  of  the  cases  requires  their  separate 
examination  and  detenulnatlon. 

1.  In  the  matter  of  the  Hens  of  the  Stet- 
son &  Post  Mill  Company  and  W.  C.  Ste4^ 
son,  but  one  point  need  be  noticed.  The 
lien  claims  of  these  appellants  described  the 
property  as  follows:  "All  of  lot  5,  In  block 
9^  of  D.  a  .  Maynard's  plat  of  the  town 
(now  d^)  of  Seattle,  except  the  west 
twenty  feet  of  said  lot.  And  that  said  buUd- 
tng  ia  known  as  the  'Brod^-ScUesinger 
Building;*  and  Is  on  the  northwest  comer 
of  'Ibltd  and  Washington  streets,  In  said 
tUj,  King  ootinty,  state  of  WAdUngton." 


This  dalm,  It  will  be  observed,  located  the 
building  correctly,  and  It  excluded  NugMit'a 
part;  but  It  did  not  include  within  the 
description  of  the  land  sought  to  be  (barged 
the  south  half  of  lot  6,  which  the  Brod^- 
Schlealnger  part  actually  occupied.  The 
statute  requires  that  the  lien  claim  shall 
contein  a  description  of  the  proi>erty  to  be 
charged  with  the  lien,  "sufficient  for  iden- 
tification." Oen.  SL  I  1667.  And  so  far  as 
the  claim  Is  concerned  no  property  could 
be  Identified  with  more  certainty  to  a  reaaer 
of  the  record  copy.  It  Is  lot  6,  block  9, 
Maynard's  plat,  excepting  the  west  20  feet 
of  the  lot.  But  tiie  difficulty  which  the 
court  below  found  to  be  insurmountable  was 
that  when  the  evidence  was  in  It  was  found 
that  the  building  covered  an  additional  dis- 
tinct parcel  of  land,  upon  which  no  claim 
had  been  filed  at  all,  viz.  the  south  half 
of  lot  8.  Appellants  see  the  force  of  this 
propoeition,  and  claim  to  be  relieved  by 
the  reference  to  the  name  of  the  building, 
and  Its  location  at  the  northwest  comer 
of  the  two  streets.  It  is  said  in  the  ll«i 
claim  that  this  building  is  known  as  the 
"Brodek-Schleslnger  Building,"  and  to  sadi 
persons  as  might  have  seen  It,  and  have 
been  familiar  with  the  locality,  that  would 
undoubtedly  be  a  sufficient  Identification,  al- 
though, imless  they  wero  also  acquainted 
With  the  separate  ownership  of  Nugent,  it 
would  not  have  informed  them  that,  und^r 
the  same  roof,  and  without  any  apparent 
distinction  of  title,  there  were  In  fact  two 
buildings,  upon  one  of  which  no  lien  was 
claimed.  It  may  well  be  doubted,  however, 
whether  a  mere  private  building  can  be 
said  to  be  fully  identified  by  giving  to  It 
the  name  of  Its  owners.  Private  buildings 
are  not  generally  so  Identified  or  8p<^en 
of,  and  particularly  when  it  comes  to  con- 
veyances, Incumbrances,  and  the  like.  The 
name  helps  to  identify,  doubtless;  but  the 
name  does  not  Individualize  such  property, 
as  names  do  in  the  case  of  mining  claims, 
for  instance,  which  ordinarily  depend  upon 
nothing  but  their  names  for  Identification. 
Tredinnlck  v.  Mining  Co.,  72  Cal.  78,  13 
Pao.  Rep.  152,  was  a  case  where  a  lien  was 
properly  sustained  upon  the  "Bed  Cloud 
mine,  situate  In  the  Bodie  mining  district, 
Bodle  township.  In  Mono  coxmty."  The  in- 
ception of  a  uiiulng  title  Is  usually  by  means 
of  a  location  notice,  in  which  the  name  Is 
the  most  prominent  feature,  and  all  con- 
veyances follow  by  the  name  only.  A  pub- 
Uo  record  In  that  case  identified  the  prop- 
erty in  the  first  place,  but  there  is  no  such 
record  of  buildings.  The  location  at  the  cor- 
ner of  the  streets  also  helps  to  identify, 
and  we  do  not  desire  to  be  understood  as 
holding  that  such  a  description,  without 
any  designation  of  a  lot  or  block,  would 
not  be  a  sufficient  identification,  if  the  quan- 
tity of  land  were  also  identified,  as,  for 
example,  If  the  size  of  the  building  on  the 
ground  wene  stated.  In  De  Witt  t.  Smithy 
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63  Mo.  263,  the  descripUon  was  ol  "lots  19 
and  20,  In  block  2,  in  Ashbom's  addition 
to  Kansas  City,"  and  the  comer  of  the 
street  was  given.  But  In  fact  the  blocJc 
was  not  block  2,  but  blo(^  20.  Under  the 
facts  the  clerical  error  in  omitting  a  figure 
was  held  not  to  invalidate  the  lien.  In  Oald- 
well  V.  Asbury,  29  lud.  451,  the  case  was 
something  like  this  one,  for  the  descripti<Mi 
was,  "house  and  lot  on  the  southwest  cor- 
ner of  Fourth  and  Oak  streets."  A  fore- 
closure upon  one  lot  was  sustained,  although 
it  was  held  that  the  claim  was  not  sufficient 
to  sustain  a  complaint  against  two  lots.  It 
does  not  appear  that  t^e  house  actually 
occupied  a  part  of  the  second  lot  But  in 
Steam-Mills  Oo.  v.  Kreraer,  9i  OaL  205,  29 
Pac  Bep.  G33.  under  a  statute  Uke  ours, 
ia  substance,  the  description  was  "lot  6, 
hi  block  28,  of  the  Heber  tract,  at  the 
northeasrt  comer  of  Hope  and  Eighth 
streets,"  and,  althou^  the  building  ex- 
tended over  CMito  lot  7,  the  lien  was  sus- 
tained. In  De  Witt  T.  Smith,  surra,  there 
was  something  upon  the  record  which  would 
have  served  to  warn  any  one,  even  though 
he  did  not  know  of  the  existence  of  a 
house,  viz.  the  plat  of  the  addltltm,  at  a 
certain  street  comer  of  whidi  the  building 
was  said  to  have  been  erected.  Unless,  In 
ttkat  case,  blocks  2  and  20  cornered  at  the 
same  street  Intersecti^m,  It  would  not  be 
Ukely  that  a  searcher  of  the  record  would 
be  deceived.  But  in  Steam-Mills  Oo.  v.  Kre- 
mer,  supra,  the  court,  upon  the  theory  of 
liberal  oonstmction,  and  that  the  owner  was 
not  misled,  and  regarding  the  statute  as 
authorizing  a  Uen  upon  the  "property," 
which  it  interpreted  to  be  the  house,  sus- 
tained the  lien,  although  no  mention  was 
made  in  the  claim  of  lot  7.  This  court  has 
held  that  a  lien  upon  a  building  is  ineffec- 
tual unless  the  land,  or  some  Interest  therein, 
be  tacluded  in  it.  ICellogg  v.  Manufactur- 
hig  Co.,  1  Wash.  St  407,  25  Pac.  Rep.  461. 
PhiL  Mech.  Liens,  §  379,  says:  "The  best 
rule  to  be  adopted  Is  that  If  there  appears 
enough  in  the  description  to  enable  a  party 
familiar  with  the  locality  to  Identify  the 
premises  intended  to  be  described  with  rea- 
sonable certainty,  to  the  eicluaion  of  others, 
it  will  be  sufficient"  The  claim  in  this  case 
folly  meets  this  requirement  l>ut  the  trouble 
with  it,  and  with  the  rule  as  applied  to  It, 
is,  as  we  think,  that  its  very  exactness 
tended  to  mislead  the  public  The  lien 
claimant  is  not  required  to  give-  the  owner 
any  notice  whatever.  If  he  were,  it  would 
toko  very  little,  In  any  case,  to  satisfy  the 
law.  But  he  Is  required  to  make  a  record 
of  his  claim;  and  the  only  purpose  of  such 
a  record  must  be  to  give  constructive  no- 
tice to  third  persons,  and  not  only  to  those 
who  may  liave  been  familiar  «itli  the  prem- 
ises during  and  since  the  erection  of  the 
birilding,  but  also  to  those  who  may  never 
have  seen  the  premises,  as  well  as  those 
who  were  familiar  wltb  th&a  only  before 


the  building  was  erected.  Ab  to  all  such 
persons  it  may  be  admitted  that  it  would 
be  entirely  sufficient  to  simply  name  the 
Brodek-Schlesiuger  building,  on  the  corner 
of  South  Third  and  Washington  streets. 
But  to  the  last  two  classes  that  descrip- 
tion, added  to  the  designation  of  lot  5, 
block  9,  would  be  a  complete  trap,  in  case 
they  should  become  purdtiasers  during  the 
life  of  the  lien.  A  more  sensible  and  ef- 
fectual admiui8tra4i<Hi  of  this  law  could  be 
had  if  there  were  some  provision  by  which 
a  claim  In  such  a  case  couid  be  amended, 
where  no  one  could  be  injured  by  It;  but 
we  must  take  the  statute  as  we  find  It  and 
in  this  case,  neither  the  actual  building  nor 
the  land  having  been  described,  the  liens 
must  fail. 

2.  WhltUer,  Puller  &  Co.  furnished  all  the 
glass  for  the  bulldiug  erected  by  Brodek 
and  Scliie^Dger  and  Nngent  Jointly.  This 
they  did  under  a  subcontract  tvHh  one  Pier- 
sou,  who  had  a  suhccmtract  from  the  prin- 
cipal contractor  for  all  the  ^asswork.  Their 
agent  was  misled  Into  supposing  that  the 
entire  bulldiug  was  owned  by  Brodek  and 
Schleslnger,  by  hearing  it  spoken  of  as 
the  "Brodek-Schleslnger  Building,"  and  by 
the  fact  that  Piersou  had  but  one  contract 
for  all  the  glasswork.  But  their  counsel, 
whom  they  employed  to  prepare  and  file 
their  claim,  wei-e  aware,  tlirough  knowledge 
acquired  othenvlse,  that  the  Brodek-Schles- 
lnger building  proper  did  not  include  Nu- 
gent's  part  so  that,  from  the  memoranda 
furnished  them  of  glass  sold  Cur  and  used 
in  the  Brodek-ScbJeslnger  building,  they 
prepared,  and  after  verification  filed,  a  claim 
for  the  whole  amoimt  of  the  glass,  which 
correctly  described  the  Brodek-Scblesinger 
building,  and  the  land  upon  wlUch  it  stood. 
Their  lien  claim,  therefore,  covered  gloss 
which  was  not  used  In  the  part  of  the  build- 
ing described,  but  was  U8e<l  In  Nugaat's 
part,— a  fact  which  vcob  not  discovered '  un- 
til the  trial  of  the  action,  when  the  tme 
state  of  the  matter  appeared.  Upon  this 
the  plaintiffs  showed  very  clearly  just  what 
glass  had,  as  a  matter  of  fact,  been  used 
in  the  t^vo  portions  of  the  building,  and 
asked  that  tliey  be  allowed  to  remit  from 
their  claim  the  value  of  the  glass  used  in 
Nugeat's  part  and  to  have  a  decree  for  the 
balance.  The  whole  claim  amounted  to 
$1,589.39,  and  the  sum  proposed  to  be  re- 
mitted was  about  $150.  The  court,  upon 
the  ground  that  the  glass  tised  in  Nugent's 
I>art  of  the  buildln^i;  was  a  noullcnable 
item,  refused  to  allow  the  remission,  and, 
upon  the  authority  of  Dexter,  Hortou  & 
Co.  V.  Sparkman,  anu  Same  v.  Wiley,  2 
Wash.  St  165,  171,  25  Pac.  Rep.  1070,  1071, 
sustained  an  objection  to  the  claim.  In  Uic 
first  case  referred  to,  Kemery  filed  a  claim 
for  a  debt  due  another  person,  and  aSEdgned 
to  him,  for  which  he  could  have  no  lien 
under  the  law.  Sparkman  claimed  a  Uen 
for  labor  on  lumber  and  shingles  at  wages 
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of  three  doUars  per  day.  In  the  otiker  case, 
liens  upon  lumber  and  shingles  were  con- 
fused in  the  same  way.  In  none  of  the 
shingle  cases  was  it  ftosslble  to  determine, 
either  from  the  lien  claims  or  the  evidence, 
how  much  was  properly  a  lien  upon  the 
lumber.  The  rule  laid  down  In  these  cases 
went  no  further  than  to  declare  that  a  de- 
mand for  which  the  law  gives  no  lien  can- 
not be  confused  with  one  which  is  llenable 
without  Titiatinc  the  whole.  Ihe  law  Im- 
putes notice  to  every  one  of  Its  terms,  and 
when  a  claim  Is  ac^erted  for  a  lien  to  se- 
cure a  demand  for  wbi<di  no  lien  Is  allowed 
the  act  is  presumed  to  be  on  advised  at- 
tempt to  take  an  unlawful  advantage  of  the 
statute.  But  It  is  not  so  where  mere  mis- 
takes or  inadvertences  cause  items  otherwise 
lienable  to  be  included  in  a  claim.  A  fraudu- 
lent practice  of  tliat  kind  would  render, 
and  many  times  has  rendered,  a  claim 
worthless;  but  there  must  l>e  either  a  gross 
excess  of  demand  over  just  ciiiim,  or  actual 
fraud,  to  accomplish  that  result  liiis  glass 
was  all  lienable.  The  several  owners  ot 
the  building,  by  their  conduct  In  moiiiDg 
practically  one  structure  of  H,  opened  the 
way  to  any  one  furnishing  materials,  which 
were  distrilbuted  about  and  used  Indiscrim- 
inately by  the  contractors,  to  claim  a  lien 
on  the  whole  of  it,  leaving  the  owners  to 
settle  proportions  between  themselves.  At 
least  it  would  so  seem,  although  the  point 
is  not  necessarily  In  the  case  for  decision. 
On  the  other  hand,  appellants  having,  as 
they  supposed,  furnished  glass  for  the  en- 
tire building,  as  the  property  of  Brodek 
and  Schleslnger,  no  lees  furnished  It  for 
the  part  of  the  buUdlng  which  actually  be- 
longed to  Brodek  and  Schleslnger,  to  the 
extent  they  could  identify  it  as  having  been 
so  used  therein.  In  the  same  maimer  they 
could  have  a  separate  lien  upon  the  Nugent 
building  for  the  glass  which  they  could 
Identify  as  having  been  used  in  It  Now, 
by  the  most  natural  mistake  between  them 
and  their  attorney,  when  they  came  to  moke 
out  their  claim,  they,  without  any  fraud, 
or  attempt  to  overreach,  included  the  Nu- 
gent glass  In  their  claim,— a  mistake  which 
they  voluntarily  offered  and  asked  to  rec- 
tuy  at  the  first  opportunity  after  it  was 
discovered.  By  all  means,  we  think,  they 
should  have  been  permitted  to  make  the 
correction. 

Upon  another  ground,  objection  was  sus- 
tained to  this  lien  claim,  viz.  tnifiitticieiicy 
of  description.  The  land  is  described  twice, 
and  in  the  first  description,  on  the  tlrst  page 
of  the  claim,  it  Is  made  to  read:  "The 
north  one-half  of  tlte  lot  No.  6,  of  block  No. 
9,  and  the  easterly  eighty-eight  (8S)  of  lot 
No.  5,  in  said  block  No.  Obviously,  a 
clerical  error  caused  the  word  "feet"  to  be 
omitted  after  the  word  "€4ghty-oight,"  and 
this  was  held  to  make  the  whole  description 
bad.  The  lien  Is  a  very  long  one,  and  it  may 
be  tbat  that  fact  caused  both  court  and 


coimsel  to  overlook  the  ftict  that  on  the 
last  page  the  description  is  repeated  with 
the  word  "feet"  included,  wliich  makes  It 
unnecessary  to  conblder  the  arguments  of- 
fered upon  that  point  Other  objections  we 
regard  as  entirely  technical  and  insufficient 
Separate  notice  of  each  would  render  this 
already  lengthy  opinion  much  more  so. 
The  Judgment  is  atnrmed.  except  as  to  tbs 
claim  of  Whlttler,  Fuller  &  Co.,  who  will 
take  a  reversal.  The  cause  is  remandeu 
to  the  superior  court  for  a  retrial  of  the 
case  as  to  their  claim  in  aocordance  wltb 
the  law  as  herein  h^d. 

HOYT  and  ANDERS,  33.,  eoncnr. 

DUNBAR,  O.  J.,  (dissenting.)  Lack  of 
time  prevents  me  from  entering  into  an  ex- 
tended disciission  of  this  case,  but,  briefly 
stated,  1  am  unable  to  distinguish  the  case 
of  Wldttier,  l^ulier  &  Co.  from  "the  case  of 
Dexter,  Horton  &  Co.  v.  Sparkman,  2  Wash. 
St  165,  25  Paa  Rep.  1070.  It  makes  no  dif- 
ference, in  principle,  that  the  lien  in  that 
case  was  filed  on  material  that  the  law  does 
not  allow  a  lien  on,  for  the  law  will  not, 
under  any  drcumstances,  allow  a  lien  on 
one  man's  house  for  material  which  goes 
to  another  man's  house,  and  the  material 
is  as  much  nonlienable,  under  the  statute, 
for  the  ptu'poees  of  tlds  case,  as  though  it 
were  absolutely  nonllenable.  I  do  not 
think  the  fact  that  the  same  contractor 
bxiilt  the  two  houses,  or  that  the  two  houses 
were  buUt  with  a  joint  partition  wall,  af- 
fects the  case  at  all.  They  were  two  sepa- 
rate contracts,  and  it  devolves  upon  the  ma- 
terial man,  when  he  seeks  to  charge  a  third 
man's  property  with  a  debt  due  from  the 
contractor,  to  definitely  Inform  himself  aa 
to  where  the  material  is  used.  I  think  the 
trial  coiu't  was  Justified,  imder  the  former 
rulings  of  this  court,  and  under  the  law, 
in  holding  that  appellants  had  no  lien 
against  respondents'  property,  and  the  Judg- 
ment ought  to  be  affirmed. 


(4  Cal.  Unrep.  «T> 
WHELAN  T.  BRICKELL  et  oL  (No. 
15.074.) 

(Supreme  Court  of  Gaiifonila.  June  10. 1893.) 

HCSBA^ID  AND  WtrS— OcOUfATIOK    OF  UoVBBX- 

HRNT  Land  —  Boxa  Fidb  PodssssoH  —  Tkust — 

BSTOPPRL. 

1.  In  1830  a  married  man  went  into  po»- 
Bpssion  of  part  of  tlie  goTernment  land  tcnown 
Rs  the  "outside  lands"  of  San  Francisco.  In 
18<k{  lie  died,  and  his  wife,  with  their  children, 
continued  io  possession,  and  was  in  possession 
at  tlie  pa8»at,'e  of  Act  Cong.  March  8,  IS/GG, 
(14  Stat  4,)  relinquishing  and  granting  tlie 
ri^t  and  title  of  the  United  States  In  said 
lands  to  the  city  of  San  Francisco,  in' trust  to 
be  "dispostd  of  and  conveyed  by  said  city,  to 
parties  in  the  bona  fide  actual  possession  there- 
of by  themselves  or  tenants  on  the  passage  of 
this  act,"  on  sncb  terms  as  tbe  legislature 
should  prescribe.  While  the  busband  and  wife 
were  in  possession,  they  executed  a  declaration 
of  homestead  on  the  land  under  the  California 
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homestead  act  of  1862,  b7  which  the  home- 
stead estate,  on  the  death  of  either,  Tested  ab- 
solutely in  the  BurviTOr.  Thereafter  the  dty 
deeded  the  land  to  the  widow,  she  havins 
complied  with  the  various  ordinances  and  legis- 
lative acts  relative  thereto.  Held,  that  as  she 
had  bona  fide  actnal  possession  at  the  passage 
of  the  act,  no  trust  arose  under  the  convey- 
ance to  ber  in  favor  of  aud  children.  Baker 
T.  Brickelt,  25  Fac.  Bep.  489. 1067,  87  CaL  »20, 
followed. 

2.  Where  land  belonn  to  a  wife,  the  fact 
that  she.  aa  adminlBtratnx  of  her  hashand,  re- 
turned said  land  as  assets  of  his  estate,  is  Im- 
material, and  does  not  estop  her  to  claim  it  as 
her  own.  Baker  Brickell,  25  Pac  Rep.  489, 
lOtiT,  87  Cal.  329,  foUowed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Fairfax  H.  Whelan,  administra- 
tor, against  John  Brickell  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 

F.  B.  King,  for  appellant  A.  N.  Drown, 
for  respondents. 

MeFARLAND,  J.  This  case  has  been  here 
In  various  forms  aeveral  times.  Brickell  t. 
Batchelder,  62  CaL  623;  Batchelder  t.  Brlck- 
eU,  75  CaL  373, 17  Pac.  Rep.  441;  Batchelder 
T.  Baker,  79  CaL  266,  21  Paa  Rep.  754; 
and  Baker  t.  Brickell,  87  CaL  329,  25  Pao. 
Rep.  489,  1067.  The  case  at  bar  must  be 
afiOrmed  upon  the  authority  of  the  case  last 
above  mentioned,— 87  CaL  329,  25  Pac  Rep. 
489,  1067.  That  case,  it  is  true,  was  decided 
upon  its  merits,  after  a  full  trial,  while  In  the 
case  at  bar  Judgment  was  rendered  for  de- 
fendants upon  the  sustalnfng  of  a  demurrer 
to  the  complaint.  There  Is  an  effort  here  to 
give  the  case  a  somewhat  different  phase, 
but  It  readily  appears  upon  the  face  of  the 
complaint  that  the  material  facts  stated  are 
the  same  aa  those  passed  upon  in  Baker 
BrickelL  After  a  careful  consideration  of 
the  brieft  of  counsel  for  appellants,  we  are 
satisfied  tbat  the  complaint  does  not  state 
t&ctB  sufficient  to  constitute  a  cause  of  action, 
and  we  do  not  think  that  further  dlsoi»don 
of  the  case  Is  necessary. 

The  Judgment  Is  affirmed. 

We  concur:  DB  HAYBN,  J.;  FITZGER- 
ALD, J. 


(SS  CaL  400) 

McFAUL  T.  PPANKTTOH  et  al.  (No. 
15.038.) 

(Supreme  Court  of  California.   June  3,  1803.) 

School  Lam>s  —  Kiobts  to  Pubcbase  Certifi- 
cate—Plbadino—Genbral  Demdrhsb. 

1.  A  certificate  for  purchaae  of  school 
lands  Is  not  conclaaive  of  title  in  the  holder, 
and  is  no  bar  to  an  action  to  contest  the  ri^ht 
of  the  bolder  to  purchase  such  landa  Jacobs 
v.  Walker,  18  Pac  Rep.  129,  76  Cal.  175,  fol- 
lowed. 

2.  Though  Pol.  Code,  |  3514,  provides  that 
a  certificate  of  purchase  of  land  by  the  regis- 
ter shall  be  prima  fade  evidence  of  title,  such 
statute  does  not  conclude  the  state,  nor  any 
one  authorised  by  statute,  from  contesting  it 


3.  A  person  contesting  the  right  to  pur- 
chase of  a  holder  of  such  certificate  need  not 
refund  to  him  the  money  he  has  paid. 

4.  A  complaint  in  aa  action  to  contest  a 
certificate  of  purchase,  which  alli^cen  that 
plaintiffs  application  to  purchase,  filed  in  the 
office  of  the  surveyor  general,  contained  the 
statement  that  plaintiff  desired  to  purchase  the 
land  held  by  the  person  whose  certificate  of 
purchase  he  is  contesting,  and  that  he  had 
made  no  contract  to  sell  the  same,  and  which 
furthm'  alleges  that  at  the  time  snch  applica- 
tion was  made  the  matters  therdn  stated  were 
trae,  sufficiently  alleges  that  plaintiff  desires  to 
purchase  the  land,  and  that  he  has  made  no 
contract  to  sell  the  same. 

6.  Even  though  the  complaint  did  not  suf- 
ficiently allege  such  facts,  an  objection  thereto 
shonld  have  been  taken  on  the  ground  of  un- 
certainty or  indebtedness,  and  Is  not  reached 
by  general  demurrer. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  cotirt,  Mendocino  coun- 
ty; Robert  McGarvey,  Judge. 

Action  by  W.  Ei  McPaul  against  Frederic 
Pfanknch  and  others  to  contest  Pfanktich's 
right  to  purchase  certain  school  lands  for 
which  he  held  a  certificate  of  purchase. 
There  was  Judgment  for  defendants  on  de- 
murrer to  the  complaint,  and  plaintiff  and 
Thomas  P.  Woodward,  one  of  the  defend- 
ants, appeaL  Berersed. 

T.  L.  Garothera  and  Carl  T.  Qraef,  for  ap- 
pellants. 

J.  A  Cooper,  for  respondents,  on  behalf  of 
the  proposition  that  when  school  land  is  pur- 
chased and  p.iid  for  It  Is  no  longer  the  prop- 
erty of  the  state,  dted  Carroll  v.  Safford,  3 
How.  461;  Wltbwq?o(ni  r.  Duncan,  4  WalL 

2ia 

HAYNES,  G.  Bespcmdent  Pfanktich,  on 
Jantiary  6,  1882,  applied  to  purchase  certain 
school  lands  from  the  state.  His  application 
was  approved  March  15, 1883,  and  on  Augtist 
28,  18S3,  a  certificate  of  purchase  was  issued 
to  1dm.  On  August  7,  1891,  appellant  Wood- 
ward applied  to  purchase  the  same  lands, 
and  on  October  5,  1891,  appellant  ilcPaul 
also  applied  to  purchase  said  lands.  Pro- 
tests were  filed  by  McFauI  and  Woodward, 
respectively,  against  the  right  of  Pfankucb  to 
pundiase,  and  the  surveyor  general  referred 
the  ccmtestB  to  the  superior  court  of  Mendo- 
dno  county,  and  McFaul,  in  proper  time, 
filed  his  complaint  to  determine  the  ri^ts 
of  the  several  parties  to  purchase.  Wood- 
ward answered,  and  filed  a  cross  complaint 
against  all  the  other  parties.  *  Reld  and  wife 
and  P&nknch  d^urred  to  McPatil's  com- 
plaint and  Woodward's  cross  complaint.  The 
demorrers  were  Bustained,  and  Judgment  en- 
tered dismissing  the  said  complaint  and  crocs 
complaint  The  R^ds  are  alleged  to  have  or 
claim  some  interest  as  assignees  or  purchasers 
from  Pfanknch.  The  demurrers '  allege  In- 
suffldracy  of  facts  and  the  several  statutes  of 
UnUtaUon. 

It  Is  contended  respcmdents  that  Mc- 
Faul and  Woodward  are  not  In  privity  with 
the  paramount  source  of  title,  and  are,  there- 
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tore,  barred  by  the  statute.  Section  ^414  of  i 
the  Political  Code  expressly  recognizes  con- 
Jests  "concerning  a  certificate  of  purcliase  or 
otlier  evidence  of  title."  That  contests  of 
tills  character  may  be  maintained  after  such 
certificate  Is  Issued  has  been  repeatedly  de- 
eded. GUson  T.  Robhison,  68  Oal.  539,  10 
Pao.  Bep.  103;  Gould  v.  Lonterman,  70  CaL 
.247,  11  Pac  Rep.  709;  Jacobs  v.  Walker,  76 
Cal.  175,  IS  Pac.  Rep.  129.  It  has  been  held 
that  a  contest  cannot  be  made  before  the 
surveyor  general  In  respect  to  the  right  to 
purchase  land  for  which  a  patent  has  Issued 
to  one  of  the  parties.  Somo  v,  Oliver,  62  Gal. 
378.  Whether  there  is  any  other  limitation 
than  that  arising  from  the  issuance  of  the 
patent  does  not  appear  to  have  been  decided. 

Whether  the  state  could  be  barred  by  lapse 
of  time,  where  the  patent  has  not  be^  is- 
sued, It  is  not  necesaaxy  to  detenalne.  as 
the  statutory  p^od  toT  barring  actions 
brou^t  by  the  state  bad  not  ezphred.  Code 
GItU  Proc:  1  315.  The  state  was,  tiierefore, 
j\ot  barred  from  maintaining  an  action  to  can- 
cel the  certificate  of  purcliase  issued  to 
Pfankuch,  If  sufficient  grounds  existed  there- 
for. It  Is  obTious  that.  If  the  state  m  not 
barred.  It  Is  at  liberty  to  grant  the  lands  to 
any  one  wfaahas  a  right  to  purchase,  and  con- 
forms to  the  requirements  of  the  statute  in 
that  behalf,  If  It  shall  be  found  that  the  prior 
applicant  was  not  entitled  to  purchase  un- 
der his  application;  nor  is  the  state  a  neces- 
sary party  to  an  action  to  determine  that 
question.  Cunningham  t.  Crowley,  61  CaL 
182,  133.  The  statute  provides  how  that 
question  shall  be  determined.  It  la  not  a 
question  that  the  plaintiff  may  litigate  of  his 
own  mere  volition.  A  preliminary  step  must 
be  taken  by  invoking  t^e  action  of  the  sur- 
veyor general,  and  the  order  of  that  officer, 
ref«Ting  the  rights  of  the  parties  to  the 
determination  of  the  superior  court.  Is  not 
on^  necessary  to  enable  the  plaintiff  to  in- 
voke the  action  of  the  court,  but  without 
such  order  the  court  has  no  Jurtsdictlou  to 
hear  or  determine  the  rights  of  the  parties. 
PoL  Code,  fi  3415;  Allen  v.  Dake,  50  Cal.  80; 
Keema  v.  Doherty,  51  CaL  3;  Vance  v. 
Evans,  52  CaL  03;  Daoielwitz  v.  Temple,  55 
Cal.  42.  The  order  made  by  the  surveyor 
£eneral  is  in  the  nature  of  a  bill  of  inter- 
pleader, and  binds  the  state  by  the  result 
of  the  action.  In  which  each  of  the  appli- 
cants to  purchase  becomes  an  actor,  and 
must  establish  Ills  right  to  purchase  to  en- 
title Mm  to  Judgment;  and  the  surveyor  gen- 
eral or  register,  as  the  case  may  be,  must 
Issue  the  certificate  of  purchase  or  other 
evidence  of  title,  In  accordance  with  the  judg 
inent.  Pol.  Code,  f  3410.  If  by  lapse  of 
time  the  first  applicant  has  acquired  a  right 
to  the  land,  which,  although  invalid  in  its  In- 
ception, the  state  could  not  resist,  he  must 
prevail;  but  if  the  state  Is  not  barred  from 
asscrtlcj!  the  Invalidity  of  Ids  application  and 
the  certificate  based  thereon,  it  does  not  lie 
In  his  moutlf  to  say  that  the  state  shall  not 


i  grant  It  to  a  subsequent  applicant  Respond- 
ent's contention  would,  therefore,  result  in 
applying  the  statute  of  limitations  prescribed 
for  the  Individual  In  matters  In  wliich  the 
state  has  no  concern,  and  bar  the  state  in  a 
shorter  period  than  that  which  It  has  pre- 
scribed for  itself. 

But  it  Is  further  contended  that  appellants 
are  not  In  privity  with  the  state,  wliich  is  the 
paramount  source  of  title.  That  is,  however, 
an  immaterial  question;  for  though  they  have 
no  common-law  right  of  action  based  upon 
their  relation  to  the  state  or  to  the  land, 
they  have  a  statutory  right,  the  statute  itself 
being  based  upon  a  sound  public  policy,  mak- 
ing the  self-interest  of  the  dtlzen  the  most 
effectual  guard  against  fraud  the  state  comd 
devise. 

Again,  it  Is  argued,  In'  effect,  that  the  cer* 
tlflcate  givra  to  Pfankuch  vested  the  title  In 
him;  that  when  the  land  Is  purchased  add 
paid  for  it  is  no  longer  the  property  of  the 
state;  and  to  the  lost  part  of  this  propodtlcm 
cases  firom  the  siqireme  court  of  the  Umied 
States  are  cited.  But  these  decl^ons  are 
based  upon  a  different  statute.  There  a  cer- 
tificate of  pnndiase  Is  not  given  imtil  proof 
is  made  that  the  law  has  been  complied  with, 
uid  the  full  amount  of  the  purdiase  paid. 
Here  the  certificate  ts  based  uprai  the  appli- 
cation to  purchase  and  the  payment  of  the 
first  installment  of  the  purchase  mon^.  PoL 
Code,  i  3514.  This  section,  It  is  true,  makes 
the  certlflcnt©  prima  fade  evidence  fjt  title; 
a  title  snfllclent  to  protect  the  purchaser 
(^inst  a  mere  intruder,  but  which  does  not 
conclude  the  state,  nor  ai^  one  authorized 
by  the  statute,  to  contest  it.  Appellants,  If 
they  have  brought  themselves  wltbln  the  stat- 
ute, cannot  be  obnoxious  to  respondent's 
charge  that  they  are  "mere  Intruders."  To 
bold  that  they  are  concluded  by  the  Issuance 
of  the  certificate  to  Pfankuch  would  be  to 
nullify  the  statute;  while  to  make  It  prima 
facie  evidence  of  title  In  a  collateral  pro- 
ceeding, as  In  ejectment  against  an  intruder, 
or  In  an  action  of  trespass,  is  consistent  with 
and  sustains  the  statute.  People  v.  Shearer, 
30  Cal.  048,  cited  by  respondents,  involved 
the  question  of  the  right  of  the  state  to  tax 
the  lands  of  a  pre-emptioner  under  the  Unit^ 
ed  States  prior  to  the  purchase,  and  has  no 
applicntion  hero.  Churclilll  v.  Anderson,  50 
Cal.  50,  also  cited  by  respondents,  is  not  In 
point.  There  a  patent  had  Issued  to  the  plain- 
tiff, and  defendantfl'  application  to  purchase 
had  been  denloil.  The  action,  therefore,  could 
not  be  under  this  statute,  and  the  court 
held  that  ho  did  not,  by  his  application  to 
purchase,  filed  and  rejected  after  the  patent 
had  issued,  acquire  such  status  as  autliorized 
him  to  claim  that  the  legal  title  which  had 
passed  to  plaintiff  by  the  patait  should  be 
held  In  trust  for  him. 

Again,  It  Is  contended  that  the  fraud  of 
Pfankuch  did  not  injure  appellants,  and 
therefore  furnishes  no  ground  of  relief.  As 
an  abstract  proposition  of  law.  It  Is  true  that 
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fraud  wiUiont  Injury  famishes  no  ground  of 
relief.  But  It  Is  quite  aufflcient  to  say  In  re- 
ply that  the  statute  giree  the  right  of  action; 
nor  is  It  quite  clear  that  a  citizen  of  the  state, 
who  has  the  right  under  the  statute  to  pur- 
chase a  certain  parcel  of  land,  and  desires  to 
purchase  It,  is  not  injured  If  he  Is  prevented 
from  doing  so  a  prior  fraudulent  attempt 
of  another  to  purchase  the  same  land. 

Again,  It  is  ui^i^  that  neither  the  com- 
plaint nor  the  cross  complaint  contains  any 
offer  to  return  the  purchase  money  jmld  by 
Pfanhuch.  The  statute  does  not  make  it  the 
duty  of  the  contestant  to  refund  to  him  the 
money  he  has  paid,  nor  oflfer  to  credit  ap- 
pellants with  such  payment,  and  therefore, 
if  appellants  reimbursed  him,  they  would.  In 
effect,  be  required  to  pay  a  greater  price  for 
the  land  than  that  fixed  by  the  state,  and 
at  which  th^  were  entitled  to  purchase. 
Neither  of  the  appellants  rec^red  any  money 
from  Pfankuch  or  the  Relds,  nor  any  credit 
or  right  of  credit  from  the  state  upon  their 
proposed  purchase,  and  therefore  the  cases 
dted  by  respondoits  (U.  S.  t.  White,  9  Sawy.- 
131.  IT  Fed.  Bep.  Sei.  and  People  r.  Bryan, 
73  Cal.  3T7,  14  Pac.  Rep.  883)  have  no  appli- 
oMan.  Those  vere  actions  to  annul  patents 
Iffou^t  by  the  United  States  and  IMs  state. 
respectlT^,  who  bad  iasned  tbem.  and  who 
had  rec^Ted,  and  tbea  had,  the  money  paid 
bj  the  defendants. 

Respondents  further  In^  that  there  are 
other  d^ects  In  said  complaint  and  cross 
complaint  which  are  fatal  to  their  sufficiency. 
As  to  Hie  complaint,  it  is  said  Hiat  there  is  no 
•negation  that  plaintiff  desires  to  pnndiase 
Hie  land  for  his  own  use  and  benefit,  nor 
that  he  has  made  no  contract  or  agreement 
to  sell  the  same,  etc.  All  these  matters,  it  is 
ctmceded,  are  alleged  in'  paragraph  3  of  Hie 
complaint  to  have  been  stated  in  plaintiff's 
affidavit,  made  October  6,  1891,  and  filed  In 
the  office  of  the  surveyor  general,  and  which 
constituted  his  application  to  purchase;  and 
in  paragraph  4  of  the  complaint  it  is  alleged 
"that  at  the  time  of  makli^  said  affidavit 
and  application  all  the  matters  and  things 
ther^  stated  were,  ever  ^ce  have  been, 
and  now  are,  tme."  This,  It  is  said,  does  not 
show  that  aa  December  9th,  the  day  the  com- 
plaint  was  filed,  he  was  an  actual  settler 
upon  8^  land,  or  that  he  then  desired  to 
purchase  for  his  own  use  and  benefit,  ete. 
We  think  the  complaint  Is  not  Justly  subject 
to  ttie  criticism  made.  But,  even  if  It  were, 
Sncb  objection  should  have  been  taken  upon 
tlie  grotrnd  of  uncertainty  or  Indefiniteuewi, 
and  is  not  readied  by  a  general  demurrer. 
It  is  required  by  the  Code  that  special  ob- 
jections of  this  character  shall  be  directly 
called  to  the  attention  of  the  court  and  the 
pleader,  so  that,  if  deemed  defective  In  point 
of  form  or  of  certainty,  an  amendment  may- 
be made.  The  objections  to  the  cross  com- 
plaint are  entirely  similar.  The  affidavit  and 
application  of  purchase  were  attached  as  ex- 
hibits, and  in  the  body  of  the  cross  com- 


plaint were  properly  referred  to  and  averred 
to  be  true  at  the  dates  ot  making  and  filing 
and  ever  since. 

The  Judgments  appealed  from  should  be 
reversed,  and  the  court  below  directed  to 
overrule  both  demnrrers,  with  leave  to  an* 
awer. 

We  concur:  SBARLS,  0.;  VANCLIEP.a 

PBR  CURIAM.  The  Judgments  appealed 
from  are  reversed,  and  the  court  below  is 
directed  to  overrule  both  demurrers,  with 
leave  to  answw. 


(4  Cal.  Unrep.  15) 
WHITE  V.  WHITB.  (No.  14,848.) 
(Sapreme  Court  of  California.  June  9,  1893.) 

DiVOHOB— ALIMOITT  and  OoftTS. 

1.  Under  a  Jnd^eat  In  a  divorce  proceed- 

ing,  reqoiiing  "all  costs,  expeoses,  and  dis- 
lursemeats  provided  for  and  cooteiaplated  in 
this  decree  or  judgment"  to  be  paia  by  the 
plaintiff  exclusively  out  of  his  separate  proper- 
ty, defendant  has  no  right  to  include  in  her 
cost  bills  items  not  taxable  aa  coets. 

2.  MotioDs  in  a  divorce  proceeding  for  the 
payment  to  defendant  of  ber  costs  and  dis- 
uursementB,  and  for  permission  to  plalallff 
to  mortgage  his  property  in  otder  to  pay  all- 
mooy.  counsel  fees,  and  other  eiqienses  of  the 
litigation,  are  addressed  to  the  discretion  of 
the  court 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  Garber,  Judge. 

Action  by  George  K  White  against  Frankle 
White  for  a  divorce.  From  certain  orders  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Henry  B.  Hlg^ttm,  H.  O.  MoPike,  and  X 
A.  Cooper,  for  ai^dlant  isarday  Henly  and 
E.  D.  Wheeler,  tar  respondent 

BEILGBBR,  0.  The  transcript  In  this  case 
presents  three  appeals,  based  upon  three 
Borate  bills  of  exceptions;  the  first  from 
an  order  striking  out  offirtaln  Items  in  two 
of  d^endant's  blUs  at  costs,  the  second  from 
an  order  denying  defendiant's  application 
for  a  further  allowance,  for  costs  and  ex- 
penses, and  the  third  from  an  order  aHow- 
ing  the  plaintiff  to  mortgage  his  property. 
Eac^  of  the  orders  appealed  from  was  made 
on  the  24th  day  of  June,  18(»i.  In  order  that 
there  may  be  a  proper  understanding  of  the 
questions  Involved  In  these  appeals,  a  brief 
liistory  of  the  case  should  be  stated.  The 
plaintiff  commenced  the  action  In  December, 
1885,  to  obtain  a  divorce  from  the  defendant. 
The  defendant  answered,  denying  the  charges 
made  against  her,  and  also  illed  a  cross  com- 
plabit,  in  which  she  stated  facts  entitling 
her  to  a  divorce,  and  prayed  that  she  be 
granted  a  divorce  from  the  plaintiff.  While 
the  case  was  pending  In  the  trial  court,  cn 
application  of  defendant,  an  order  was 
made  requiring  the  plaintiff  to  pay  to  her 
sums  of  money  aggregating  |3,850,  for  oosts 
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ftnd  expenses,  alimony  and  counsel  fees;  the 
Item  for  costs  and  expenses  being  $250. 
From  this  order  an  appeal  was  taken  by  the 
plaintiff  to  this  court,  and  the  order  was  af- 
firmed In  July,  1887.  73  Gal.  103.  14  Pac. 
Kep.  S93.  In  October  and  Noremher.  1887. 
two  other  orders  were  made,  rcqulrliig  the 
plaintiff  to  pay  to  defendant  the  further 
sums  of  9250  and  $318,  for  costs  and  ex- 
penses. The  case  was  tried  In  April,  18SS, 
and  after  It  was  submitted  for  dedsion  the 
court  made  another  ordo".  requiring  the 
plaintiff  to  pay  to  defendant  the  sum  of 
$1,263.66  for  additional  costs,  and  espemo. 
On  May  15,  1888,  Judgment  was  entered  de- 
nying a  divorce  to  the  plaintiff  and  grant- 
ing one  to  the  defendant.  From  tills  Judg- 
ment tbe  plaintiff  appealed  to  this  court,  and 
the  Judgment  was  affirmed  in  October,  1890. 
86  Oal.  2iS,  24  Pac.  Rep.  99G.  The  plataitlff 
also  appealed  fron  an  order  denying  his  mo- 
tion for  a  new  trial  of  the  case,  and  that; 
appeal  was  subsequently  dismissed.  There 
were  two  other  appeals  from  orders  relating 
to  attorneys*  fees,  and  the  decldons  are  re- 
ported in  86  Cal..  at  pages  212  and  216.  24 
Pac.  Rep.,  at  pages  1030  and  1031.  After^ 
wards,  in  December,  1800,  an  order  was 
made  requiring  the  plaintiff  to  pay  to  de- 
fendant the  sum  of  $7,500  for  attorneys'  fees. 
Hie  plaintiff  appealed  from  this  order,  and 
his  appeal  was  dismissed  on  March  24,  1891. 
88  Cal.  420,  26  Pac.  Rep.  236. 

The  facts  leading  up  to  the  present  ap- 
peals ore  as  follows: 

1.  Upon  the  dismissal  of  plaintiff's  appeal 
from  the  order  denying  his  motion  for  a 
new  tilal,  and  within  the  time  allowed 
by  law,  defendant  serred  and  filed  her  bill 
of  costs  "on  the  appeal,  which  contained  the 
following  item:  "Printing  respondent's  points 
and  authorities,  filed  February  28,  1801, 
$125.00."  And  again,  upon  the  dismissal  of 
the  appeal  from  the  order  of  December,  1890, 
and  In  proper  time,  defendant  served  and 
filed  another  bill  of  costs,  containing  this 
Item:  "Printing  of  defendant's  brief  on  her 
motion  to  dismiss,  Marcli  5,  ISOl."  Sub- 
sequently the  plaintiff  moved  that  each  of 
these  Items  be  stricken  out  of  the  cost  bills  up- 
on the  ground  that  It  "Is  not  a  proper  Item  of 
the  same,  and  that  the  amount  Is  unreasona- 
ble, and  excessive."  The  court  granted  the 
motion,  and  hence  the  first  appeal. 

It  is  admitted  by  appellant  that  the  items 
stricken  out  were  not  properly  taxable  costs, 
but  It  Is  claimed  that  they  were  necessary 
expenses  in  the  case,  which  the  plaintiff,  by 
the  express  provisions  of  the  judgment,  was 
required  to  pay,  and  hence  that  it  was  error 
to  strike  them  out  of  the  cost  bills.  The 
clause  of  the  judgment  referred  to  Is,  "that 
all  costs,  expenses,  and  disbursements  pro- 
vided for  and  contemplated  in  tills  decree  or 
Judgment  be  borne  and  paid  by  the  plaintiff 
exclusively  out  of  his  separate  property." 
There  was  no  error  In  the  mllngs  complained 
of.    Under  the  clause  of  tlie  Judgment 


quoted,  the  app^nt  had  no  right  to  Include 
in  her  cost  bUla  Items  not  taxable  as  costs. 
If  they  were  necessary  expenses,  and  no£ 
already  suffl(daitly  provided  for,  application 
ediould  have  been  made  to  the  court  for  a 
further  or  additional  allowance  for  tliat  pur- 
pose. 

2.  On  May  2,  18^  counsel  for  defendant 
served  notice  on  the  plaintiff  that  they  wonld 
move  the  court  for  an  order  requiring  the 
plaintiff  to  pay  to-  defendant  an  additional 
sum  of  $2,510,  to  reimburse  and  liable  her 
to  pay  her  coats  and  disbnrsementa  from 
April  20, 1^  (the  date  of  bar  last  allowance 
for  costs.)  to  date;  and  also  for  ap  order 
requiring  the  plaintiff  to  pay  her  the  sum  ot 
$500,  to  liable  her  to  proeecate  the  action. 
The  notice  stilted  that  the  motion  would 
be  made  npcm  the  ground  that  the  defoulant 
had  no  means  whatever  to  prosecute  the 
action;  tiiat  by  the  terms  of  the  decree  en- 
tered in  the  case  plaintiff  wag  required  to 
pay  all  costs  and  disbnrsements  out  of  his 
separate  property;  and  that  the  sums  asked 
for  were  reasonable  and  necessary  to  bring 
the  litigation  to  a  close.  The  motion  was 
submitted,  and,  after  consAderatlon.  denied 
by  the  court,  and  hence  the  second  appeal 

It  is  claimed  for  appellant  that  this  ruling 
was  erroneous  because  it  clearly  appeared 
from  Hie  affidavits  made  by  her  and  read  on 
the  hearing  that  all  the  Items  forming  the 
larger  sum  asked  for  had  been  expended  by 
her  in  connection  with  the  case,  and  not  be- 
fore allowed,  and  that  they  were  necessary 
expenses  and  disbursements;  and  also  that 
the  smaller  sum  asked  for  was  necessary  to 
enable  her  to  protect  her  riji^its,  and  have 
the  litigation  brought  to  an  end.  On  the 
other  hand.  It  Is  claimed  for  respondent  that 
the  affidavit  made  by  bim  and  read  on  the 
hearing  effectually  controverted  all  the  ma- 
terial facts  stated  In  appellant's  affidavits, 
and  fully  justiQed  the  ruling.  We  think  re- 
spondent's claim  In  this  regard  must  tie  sus- 
tained. The  motion  was  addressed  to  the 
discretion  of  the  court,  and  such  an  order 
win  not  be  'reversed  on  appeal,  unless  It 
clearly  appears  that  that  discretion  was 
abused.  After  carefully  reading  the  affi- 
davits and  other  proofs  brought  up  in  the  rec- 
ord, we  are  unable  to  see  any  such  abuse 
of  discretion  as  would  justly  a  reversal  here. 

3.  In  May,  IS'Jl,  a  motion  wits  made  that 
plaintiff  be  permitted  to  mortgage  his  pro> 
erty  to  the  extent  of  $8,000,  "to  enable  him 
to  pay  alimony  and  counsel  fees  and  othet 
expenses  necessary  to  the  carrying  ou  of  the. 
litigation  between  plaintiff  and  defendant" 
The  motion  was  made  and  contested  upon 
affidavits  of  the  respective  parties,  and. 
after  consideration,  an  order  was  entered 
permitting  the  plaintiff  to  mortgage  his  prop- 
erty to  the  extent  of  $6,000;  and  hence  the 
third  appeal  here  preaoited. 

It  Is  claimed  that  this  order  was  erroneous, 
because  (1)  by  the  decree  of  divorce  all  of 
the  community  property  of  the  parties  was 
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awarded  to  the  defendant;  (2)  at  the  date  of  | 
the  making  of  the  order  no  segregation  of  the 
property  had  taken  place,  and  presumptively  | 
all  property  acquired  by  the  plaintiff  sub-  j 
sequent  to  the  date  of  his  marriage  was  I 
community  property;  and  (3)  the  mortgage 
was  desired  by  the  plaintiff  soldy  for  the 
purpose  of  incumbering  property  Inrolved  in 
the  action,  and  hindering  and  delaying  the 
defendant  from  recovering  any  and  all  prop- 
erty wlUch,  imder  the  decree,  she  was  or 
might  be  Justly  entitled  to.  The  motion  was 
also,  in  our  opinion,  addressed  to  the  dis- 
cretion of  the  court,  and  upon  th.e  showing 
made  the  order  cannot  be  reversed.  It  Is 
unnecessary  to  state  the  facts.  See  White 
V.  White,  (CaL)  32  Pac.  Hep.  600,  where  a 
similar  order  was  affirmed. 

It  follows  that  each  of  the  orders  appealed 
from  should  be  affirmed. 

We  concnR  SBARLS,  O.;  HATNSa  O. 

PER.  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  orders  appealed 
from  are  affirmed. 


(24  Or.  270) 

DURKHEIMER  t.  HEILNER  et  al. 
<8apreme  Court  of  Oregon.    Jane  28,  1893.) 
DissoLuno:*  or  Pautsekseup  —  Sbttlbmbrt  avd 

ACCOCNTISO. 

On  dissolvinsr  a  partnership  the  court 
should  not  decree  tnat  plaintiff  recover  of  de- 
fendants an  amonnt  equal  to  his  proportion  of 
the  assets  remaining  after  paying  liabilities, 
lesa  an  amonnt  he  had  received,  where  defend- 
ants have  not  converted  the  whole  of  the  as- 
sets iato  cash:  bat  he  ahonld  have  a  decree 
for  his  proportion  of  the  amount  left  after  pay- 
ing  liabilities  out  of  the  assets  actually  col- 
lected, less  the  amount  paid  him.  and  for  his 
share  of  the  remaining  assets  when  converted 
into  money. 

Appeal  from  circuit  court.  Baker  countr; 
M.  D.  Clifford,  Judge. 

Suit  by  J.  Durkhelmer  against  S.  A.  HeU- 
ner  and  another.  From  a  decree  for  plain- 
tiff, defendants  appeaL  Reversed. 

T.  H.  Crawford  and  T.  C.  Hyde,  for  appel- 
lants. J.  X  Baneray  and  O.  A.  StOws,  tor  re- 
spondent 

MOORE,  J.  This  is  a  suit  brought  by  the 
phUntlfT  against  the  defendants  to  dissolve  a 
partnership  alleged  to  have  existed  between 
them  under  the  firm  name  of  Heilner,  Otten- 
helmer  &  Co.,  and  for  an  accounting.  The 
cause  was  referred  to  a  referee  to  take  the 
testimony,  and  ihe  court  upon  the  hearing 
rendered  a  decree  against  the  defendants  S. 
A  Hellner  and  S.  Ottenhelmer  for  the  sum  of 
$13,102.98.  and  the  costs  and  disbursements, 
from  which  they  appeaL 

It  appears  from  the  evidence  that  on  March 
S,  1885,  the  plalnUff  and  defendants  entered 
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into  a  partnership  at  Baker  City,  Or.,  with  a 
capital  of  $73,232.38,  of  which  the  plaintiff 
fumislied  $25,5(^.59,  the  defendant  Hellner 
$21,132.39,  and  the  defendant  Ottenhelmer 
$26,594.40.  That  on  August  10,  1885,  the 
stock  of  goods  owned  by  the  firm  was  sold  to 
the  defendant  Ottenhelmer  for  $22,500,  for 
which  he  gave  three  promissory  notes  of  $7,- 
500  each.  That  on  August  10,  .1885,  the  as- 
sets of  said  firm  were  as  follows!  Accoimts, 
$64,137.08;  notes,  $56,524.95;  real  estate,  $5.- 
850;  other  personal  property,  $175;  making 
a  total  of  $126,687.03,  which  embraces  the 
notes  above  mentioned.  That  the  liabilities 
of  said  firm  on  that  day  were  as  follows:  To 
the  Baker  City  creditors,  $8,611.72;  Portland 
creditors,  $23,030.49;  and  San  Francisco 
creditors,  $32,917;  making  a  total  of  $64,559.- 
21.  That  when  the  liabiUtles  were  paid  there 
would  remain  as  available  assets  the  sum  of 
$62,127.82,  and  of  this  sum  the  court  found 
that  the  real  estate  was  valued  at  $4,000, 
thus  leaving  of  money,  notes,  accounts,  and 
personal  property  the  sum  of  $58,127.82. 
That  each  partner  was  entitled  to  one-third 
of  tliat  amount.  In  addition  to  the  real  estate, 
or  the  sum  of  $19375.94,  and  that  the  plain- 
tiff had  received  $6,222.06,  leaving  a  balance 
of  $13,152.98  due  blm  for  which  be  obtained 
a  decree.  This  would  have  been  correct  If 
the  defmdants  had  converted  Into  mmiey  the 
wlu^  assets  as  above  stated,  but  it  appears 
that  since  May  10,  1885,  they  had  collected 
of  the  accounts  the  sum  of  $42,664.93,  and  of 
the  notes  fhe  sum  of  $44,284.10,  making  a  to- 
tal of  $86,940.03.  That  from  this  sum  so  col- 
lected they  had  paid  the  llaltf  lltlea  of  $64,559.- 
21,  thus  leaving  a  balance  of  $22,389.82;  and 
that  the  plaintiff  is  entitied  to  one-third  that 
amount,  or  $7,463.27,  and,  as  be  bad  received 
$6,222.06,  be  should  have  had  a  decree  for 
$1,440.31,  instead  of  the  one  rendered  for  913,- 
152.0&  The  total  assets  of  the  firm  August 
10,  1885,  not  Including  the  value  of  the  real 
estate,  was  $120337.03.  That  since  the  total 
collections  have  been  $86,0^.03.  That  therQ 
remains  of  tiie  no^  accounts,  and  personal 
property,  uncollected  and  undisposed  of.  the 
sum  of  $33,888,  and  that  the  plaintiff  Is  enti- 
tied to  one-third  tills  amount  when  converted 
Into  money.  The  decree  at  the  court  below 
will  be  reversed  so  far  as  It  relates  to  the 
amount  found  due  the  plalnUll^  and  one  here 
entered  dissolving  the  copartnership,  and  ren- 
dering a  decree  In  fiavor  of  the  plaintiff  and 
against  the  defendants  for  $1,440.31.  and  for 
his  costs  and  disbursements  In  this  court  and 
In  the  court  bdow.  The  catise  will  be  re- 
manded to  the  court  below,  with  directions  to 
appoint  a  receiver  to  sell  the  said  notes,  ac- 
counts, and  personal  property,  and,  after 
payment  of  the  expenses  thereon,  upon  the 
report  of  such  receiver,  a  decree  will  then  be 
entered  awarding  to  plalnUff  one-third  of  fhe 
net  proceeds  of  sudi  notee.  accounts,  and  peiv 
sonal  property. 
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(24  Or.  179} 

MOODY  T.  MILLER  et  aL 

(Sapreme  Court  of  Oregon.  June  27,  1893.) 
RsquiaiTEB  OF  Appeal— None k—Advbbsb  P^UTr 
—  What  Conbtitutks. 
In  a  snlt  to  forecloae  a  mortgage  civen 
by  a  married  womaa  on  two  tracts  'of  land, 
the  husband,  who  owned  one  of  the  tracts,  was 
made  a  defendant,  together  with  several  sub- 
sequent incumbrancers.  The  wife  defaalted, 
and  the  court  decreed  the  foreeloaare  of  both 
tracts,  and  entered  a  personal  judsment  against 
the  basbaod  and  wife  for  any  deficiency.  The 
husband  and  some  of  the  incumbrancers  ap- 
pealed. BM,  that  the  wife  was  an  "adverse 
party,"  within  the  meaning  of  the  Code,  upon 
whom  notice  of  appeal  should  be  served,  since 
she  would  be  injuriously  affected  by  a  reversal 
or  modification  of  the  decree,  and  tne  fact  that 
she  made  default  does  not  preclude  the  neces- 
■ity  of  serving  notice  upon  her. 

Appeal  from  drcuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Suit  by  Z.  F.  Moody  against  Mary  E.  Mil- 
ler, Charles  S.  Miller,  and  others.  From  a 
Judgment  for  plaintiff  a  part  of  defendants 
appeal.   Appeal  dismissed. 

A.  S.  Bennett,  for  appeUants.  W.  Lair 
Bill,  for  respondent 

'  BEAN.  3.  This  la  a  motion  to  dismiss 
an  appeal  from  a  decree  ta  fiLTor  of  the 
plaintiff,  on  the  ground  that  the  notl(»  of 
appeal  has  not  been  serred  upon  all  the  aa- 
Terse  partlea  The  plaintiff  brought  a  snlt 
to  foreclose  a  mortgage  In  Ida  favor,  exe- 
cuted by  the  defoidant  Mary  E.  Miller  upon 
two  certain  tracts  of  laud  In  Wasco  coun^, 
one  of  which  turned  out,  in  the  course  of 
subsequent  litigation,  to  be  the  property  of 
her  husband,  the  defraidant  Oharlra  S.  Mil- 
ler, but  from  vbom  she  bad  subsequently 
been  dlToroed.  The  complaint  avers  that 
the  mortgage  was  ^ven  to  secure  the  pay- 
ment of  a  debt  contracted  for  the  expenses 
of  the  family,  and  for  money  used  In  keep- 
lug  in  repair  the  property  whldi  was  ad- 
judged to  the  husband,  and  was  therefore 
a  debt  of  both  Mary  K.  Miller  and  Charles 
8.  Millar,  and  a  joint  lien  upon  their  prop- 
erty; that  botb  of  the  parties  are  insolvent, 
and  neither  has  any  property  except  that 
covered  by  the  mortgage;  tliat  the  defend- 
ants Atwator  and  Bennett  and  Smith  are 
each  subsequent  incumbrancers  of  the  prop- 
erty belonging  to  O.  S.  Miller,  and  their  In- 
terests, if  any,  are  subsequent  to  and  sub- 
ject to  the  Hen  of  plaintiff's  mortgage,  and 
that  the  defendant  Grant  has  a  Judgmoit 
lien  on  the  property  of  Mrs.  Miller,  which 
is  also  subsequent  to  and  subject  to  the  Hon 
of  tbe  plaintiff's  mortgage.  All  of  tlie  de- 
fendants were  duly  served  with  summons, 
and  tbe  defendants  Mrs.  Miller  and  Grant 
mode  default.  The  defendant  C.  S.  Miller 
answered,  tendering  the  issue  mainly  as  to 
tbt;  debt  for  which  the  mortgage  was  given 
being  one  for  family  supplies  or  repairs 
made  upon  his  proper^,  and  claimed  that 
neither  he  nor  his  proper^  are  liable  there- 


for. The  defendants  Atwater  and  Bennett 
and  Smith,  who  are  subsequent  mortgageea 
of  Miiler»  by  their  answer  present  substan- 
tially the  same  issue.  The  case  was  tried 
upon  the  evidence,  and  the  court  below 
found  that  the  debt  was  eoiriracted  tor  fam- 
lly  supplies,  and  decreed  the  fomckisure  of 
the  mortgage  against  the  property  of  both 
Mr.  and  Mrs.  Miller,  and  a  personal  judg- 
ment againgt  both  Jtdntly  for  any  amount 
-that  mlc^t  remain  unpaid  after  tibe  sale  of 
the  mortgaged  property,  and  timt  tbe  inter- 
ests of  tbe  otberdefendanta  be  barred.  Viom 
this  decree  tbe  defoidants  a  8.  UlUer,  At- 
water, and  Bennett  and  Smlttk  j<^  In  an 
appeal  to  this  court,  serving  the  notice  of 
aj^peal  up<m  tiie  planus,  bat  noA  upm  the 
defendants  Mary  JD.  Miller  or  Grant. 

The  motion  to  dismiss  Is  based  upon  ttie 
prt^odtion  that  the  defendants  Mrs.  Miller 
and  Grant  are  both  adverse  partlea,  within 
the  meaning  of  the  statute  requliini;  the  no- 
tice of  appeal  to  be  s^ed  upon  the  ad- 
verse party.  In  The  Victorian,  (Or.)  32 
Pac.  Rep.  1040,  it  was  said  by  Lord,  a  J., 
tliat  an  "adverse  party"  within  the  meaning 
of  the  provMons  of  the  statute,  upon  wh«n 
notice  of  appeal  must  be  served,  la  "evi- 
dently every  party  whose  Intere^  in  rda- 
tlon  to  the  judgment  or  decree  ivpealed 
flrom  is  hi  conflict  with  the  modiflcatloQ 
or  reversal  sought  by  tlio  appeal."  And 
again:  "The  party  interested  in  sustaining 
the  Judgment  or  decree  Is  an  adverse  party 
to  the  appellant,  and,  as  such.  Is  entitled 
to  notice  of  the  apjt^"  The  statute  has 
not  abrogated  the  common4aw  rule  requir- 
ing all  persons  whose  interests  would  be 
affected  by  the  reversal  or  modification  of 
tue  decree  to  be  made  inrtles  to  the  ap- 
peal, and  to  be  brought  into  court  It  has 
only  changed  tlw  mode  ttt  bringing  them 
into  court  Senter  v.  De  Bemal,  38  Oal. 
G3.T,  Shirley  v.  Birch,  16  Or.  1,  IS  Fac  B^. 
-344;  Ltllienthal  v.  Caravlta,  15  Or.  330,  15 
Pac.  Rep.  280;  Hamilton  v.  Blair,  (Or.)  31 
Pac.  Rep.  197.  Now,  It  is  clearly  appar- 
ent that  Mrs.  Miller  is  interested  ia  sus* 
talulng  the  decree  appealed  from,  for.  If 
this  decree  Is  reversed  as  to  her  husband, 
Ae  will  not  only  be  personally  bound  for 
the  whole  judgment,  but  the  entire  amount 
will  become  a  lien  upon  her  mortgaged 
property,  and,  if  tbe  liens  of  Bennett  and 
Atwater  and  Smith,  or  either  of  them,  are 
advanced,  and  the  idalntlfl's  lien  postponed, 
on  tbe  property  of  her  )iusband,  she  like- 
wise may  l>ecome  bound  fcnr  the  whole 
amount  of  tbe  debt,  so  that  th^  can  be  no 
modification  or  reversal  of  the  decree  in  the 
particulars  claimed  by  the  appellants  with- 
out injuriously  affecting  her  rights,  and  this 
brings  the  case  within  the  rule  ^d  down 
in  The  Victorian,  supra,  and  Is  fatal  to  tbe 
appcaL  But  is  was  argued  that,  because 
she  made  defliult  la  the  court  below,  she 
ceased  to  be  an  adverse  party,  and  was  not 
entitled  to  notice  of  the  appeal.   By  her 
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default  she  admitted  DOtUng  more  than 
that  the  allegatlous  of  the  complaint  are 
true,  and  not  that  ehe  Is  personally  liable 
for  the  whole  debt,  or  that  it  should  be 
made  a  lien  upon  her  property  alone.  No 
such  Issue  was  tendered  to  her,  nor  was 
she  called  upon  to  make  any  defense  there- 
to, bat  when  the  appellants  by  this  appeal 
seek  to  attack  the  decree  of  the  court  be- 
low they  become  the  moTlng  parties,  and 
must,  by  their  notice,  bring  Into  court  all 
the  parties  to  the  record  whose  Interests 
will  be  Injuriously  affected  by  the  reversal 
or  modlQcatioD  of  the  decree  appealed  from, 
and,  not  having  done  so,  the  motion  must 
be  allowed,  and  the  appeal  dismissed. 


(24  Or.  152) 

JOSHUA  HENDT  MACH.  WORKS  v. 
PACIFIC  CABLE  CONST.  CO.  et  al. 
(Supreme  Court  of  Oregon.    Jane  26,  1883.) 

UsctiANics'  LiBN's— En'pohcsuknt— Pleadino 
AMD  Pkoof— Variance. 
Where,  is  an  action  to  foreclose  a  me- 
chanic's Hen.  the  notice  of  lien  introduced  in 
evidence  by  plaintiff  does  not  describe  the 
property  set  lorth  in  the  complaint,  the  va- 
riance is  fatal. 

Appeal  from  clrccUt  court,  Mnltnomab 
comity;  Loyal  B.  Stearus,  Judge. 

Action  by  the  Joshua  Hendy  Machine 
Works  against  the  Paclflc  Cable  Construc- 
tion Company  and  others  to  foreclose  a  me- 
chanic's lieu.  Decree  for  plaintiff.  Defend- 
ants appeal.  Reversed. 

T.  N.  Strong,  for  appellant  Portland  Sav. 
Bank.  O.  F.  Paxton,  for  appellant  Port- 
land Cable  Ry.  Co.  Milton  W.  Smith,  (Wal- 
ter S.  Perry,  of  counsel,)  for  respondent. 

PER  CURIAM.  This  is  a  suit  brought  by 
the  plaintiff  to  foreclose  an  alleged  me- 
chanic's lien.  The  complaint  alleges  that  the 
plaintiff  has  a  lien  upon  lots  3,  4,  5,  and  6, 
In  block  1,  in  Market  Street  addition  to  the 
city  of  Portland.  To  prove  this  allegation 
plaintiff  .introduced  In  evidence,  agnlnst  de< 
fendants'  objection,  a  notice  claiming  a  lien 
upon  lots  3,  4.  5,  and  6,  in  block  1,  In 
Carter's  addition  to  the  city  of  Portland, 
which  is  a  different  parcel  of  land.  This  is 
a  fatal  variance  between  the  allegation  and 
the  proof.  The  notice  of  lien  does  not  de- 
scribe the  property  set  forth  In  the  com- 
plaint The  decree  is  reversed,  and  the  com- 
plaint dlsralssed. 

(24  Or.  nn 

AHBBN  T.  OREGON  TELEPHONE  ft 
TELEGRAPH  CO. 
(Supreme  Conn  of  <^gon.    June  19,  1893.) 

AcTtDH  AOAJirST  Tst^PHONK  COHPANT  — In'JUKIBS 
VBOM  COAUeRD  WlKB — PLBAOINO  AND  PbOOF — 
VaRIANCB— NEOI.mK.\CE— PltOXlMATE  CaUSB. 

1.  In  an  action  against  a  telephone  com- 
pany for  personal  injuries,  the  complaint  al- 
leged that  plaintiff  came  in  contact  with  a  wire 
on  the  sidewalk,  which,  owing  to  the  darkness. 


he  was  unable  to  see,  and  that  when  he  took 
hciA  of  It  to  remove  it  from  his  way  the  elec- 
tridty  with  which  it  was  charged  passed  into 
hifl  body.  The  evidence  was  that  plaintiff 
slipped  on  the  sidewalk,  and  in  gropinc  for.  Iiia 
hat  and  packages  which  had  fallen  his  hand 
came  in  contact  with  the  wire,  and  was 
"jfrablied"  by  it  Eeld,  that  the  cause  of  ac- 
tion was  not  entirely  nnproved,  so  as  to  cause ' 
a  fatal  variance,  within  the  meaning  of  Hill's 
Code,  8  98. 

2.  Where  a  telephone  company  has  per- 
mission from  an  electric  light  company  to 
string  its  wires  along  the  tatter's  poles  when 
the  telephone  company  wishes  to  connect  a 
residence  where  it  nas  no  poles,  and  the  tde- 

fihone  company  disconnects  a  residence,  and, 
nstead  of  removing  the  wire,  coils  it  np,  and 
hangs  It  on  an  electric  light  pole,  the  telephone 
company  is  bound  to  look  after  the  wire;  and 
if  it  fall  to  do  Bo,  and  the  electric  light  com- 
pany remove  the  pole,  and  hang  the  wire  on  a 
telephone  pole,  where  it  becomes  charged  with 
electricity  from  an  electric  light  wire,  and  in- 
jures a  pedestrian  on  the  sidewalkt  the  negli- 
gence or  the  telephone  company  is  the  proid- 
mate  caose  of  the  acddent. 

Ai^)eal  from  drcutt  court,  Mnltnomali  ' 
coun^;  B.  D.  Shattai^  Judge. 

Action  by  Eugene  Ahem  against  the  Ore- 
gon Telephone  ft  Telegraph  Company  tm 
personal  Injtirles.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Chafl.   H.   Carey,  for  appellant.  Jamea 
Gleason  and  A.  F.  Sears,  for  respondent 

LORD,  C.  J.  This  Is  an  action  to  recover 
damages  for  a  personal  Injury  alleged  to 
have  been  catised  by  the  negligence  of  the 
defendant  in  permitting  its  wire  to  come  in 
contact  with  an  electric  wire,  whereby  it 
became  heavily  charged  with  electricity,  and 
in  allowing  such  wire  to  hang  down  so  near 
the  ground  at  the  comer  of  K  and  Twenty- 
First  streets  as  to  endanger  the  life  and 
limb  of  those  traveling  upon  such  streets. 

The  errors  assigned  relate  to  the  refusal 
of  the  trial  court  to  grant  a  nonsuit,  and  to 
certain  Instructions  given  and  refused.  Up- 
on the  first  point  the  contention  Is  that  the 
evidence  does  not  prove  the  caiiae  of  action 
alleged,  although  it  may  be  sufficient  to  con- 
stitute a  ground  of  action,  and  consequently 
that  the  variance  is  fatal  to  the  plaintiff's 
recovery.  It  la  no  doubt  true  that  the  ftlaln- 
tiff  must  state  the  facts  which  constitute  ■ 
his  cause  of  action,  and  that  he  cannot  state 
one  and  prove  another.  ~  The  Code,  with  all 
Its  comprebendve  libemllty,  will  not  admit, 
as  Sherwood,  C.  J.,  said,  "a  plaintiff  to  sue 
for  a  horse  and  recover  a  cow."  Waldhier 
V.  Railroad  Co.,  71  Mo.  518.  Such  variance 
is  fatal,  for  the  reason  that  the  cause  of 
action  is  nnproved  In  Ita  entire  scope.  The 
Inquiry,  thai.  Is  whether  the  testimony  for 
the  plaintiff  establishes  a  cause  of  action  dif- 
ferent from  the  <me  alleged.  That  there  la 
some  variatltm  between  the  evidence  and 
the  complaint  may  be  conceded,  but  it  con- 
sists only  in  matter  of  detalL  or  as  to  how 
the  hijtuy  occurred.  Hiere  la  no  abscriute 
departure  in  the  proof  from  the  original 
theory  of  the  casa  Tlie  point  to  which  tba 
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variance  relates  Is  fhla:  The  allegation.  In 
substance.  Is  that  the  plaintiff  was  walMhg 
along  the  sidewalk,  and  came  In  contact 
with  the  wire,  which,  owing  to  the  darkness, 
he  was  unable  to  see;  and  that  hp  attempt- 
ed to  remove  the  same  ifrom  his  pathway, 
and  In  doing  so  he  caught  hold  of  the  wire, 
and  the  electricity  with  which  It  was  Im- 
pregnated passed  into  his  body,  etc.;  where- 
as his  testimony  shows  that  he  was  walking 
along  the  sidewalk,  and,  It  being  dark,  and. 
owing  to  the  rain,  the  pavement  slippery, 
that  he  slipped,  and  fell  on  his  elbow,  caus- 
ing hts  bat  to  fall  off,  and  some  packages 
to  drop  out  of  his  hands,  and  that  In  groping 
for  his  hat  and  packages  his  hand  came  In 
contact  with  the  wire,  which,  being  Impreg- 
nated with  electricity,  "grabbed"  it,  and, 
as  he  could  not  let  go,  he  put  out  bis  other 
hand  to  remove  the  same,  when  It  "grabbed" 
that  hand,  etc.  Plainly,  the  variation  here 
Is  only  of  detail,  or  as  to  the  circumstances 
under  which  the  plaintiff  came  In  contact 
with  the  wire  and  received  the  Injury.  The 
elements  of  negligence  alleged,  namely,  In 
permitting  Its  wire  to  come  In  contact  with 
the  electrical  wire,  and  to  hang  so  near  the 
ground  as  to  endanger  life  or  limb,  are  pres- 
ent in  either  aspect  of  the  case,  or  as  much 
under  the  testimony  as  the  allegation.  Such 
variance  does  not  present  a  case  where  the 
cause  of  action  Is  unproved  In  its  mtlre 
scope  and  meaning,  within  the  construction 
of  the  Code.  Section  98,  Hill's  Code.  Hence 
there  Is  not  a  failure  of  proof,  and  without 
such  failure  the  variance  is  not  fatal,  or 
Budi  as  would  entitle  the  defendant  to  a 
judgment  of  nonsuit. 

The  principal  ground  of  complaint  re- 
mains, however,  to  be  considered.  This  is, 
was  the  negligence  of  the  defendant  the 
proximate  cause  of  the  injury?  There  are 
some  other  minor  questions  suggested  by 
way  of  criticism  upon  the  charge  of  the 
court,  but  the  remoteness  of  its  acts,  and 
the  Intervention  of  uther  agencies  directly 
contributing  to  plaintiff's  injury,  are  relied 
upon  as  its  chief  defense.  It  was  the  .fail- 
ure of  the  court,  as  indicated  by  the  instruc- 
tions given  and  refused,  to  properly  apply 
the  law  in  this  regard  that  constitutes  the 
main  grievance  of  the  d^endant  To  com- 
prehend the  force  of  this  objection,  we 
must  flrat  know  and  understand  the  facts. 
The  plaintiff  is  a  laboring  man,  and  was 
employed  l^  the  gas  company  to  shovel  coal 
Into  its  fnmaca  On  the  day  of  the  accident 
he  quit  work  after  5  o'clock  P.  M.,  and 
started  for  his  home,  but  on  his  way  went 
to  market,  made  some  purchases,  and  went 
out  O  street  to  Twenty-l<nrst,  and.  when 
passing  down  that  street,  near  the  corner  of 
K,  be  dipped  on  the  sldewfUk,  and  fell  on 
bla  elbow,  his  hat  falling  off,  and  the  pack- 
ages which  he  carried  flj^g  o^t  of  his 
hands.  After  he  got  up  he  groped  for  his 
packages  and  hat,  when  his  hand  rubbed 
against  a  wire,  one  eaA  of  whidi  was  hang- 


ing down  over  the  sidewalk  at  the  Intersec- 
tion of  the  streets.  His  testimony  on  this 
point  Is:  "My  hand  rubbed  against  this 
wire,  grasping  hold  of  me  fearfully.  I  then 
took  the  notion  to  put  up  this  hand  to  hit 
this  one  away  from  there.  It  grabbed  that 
one,  and  held  on  to  It  fearfully.  I  could 
not  let  go;  it  was  too  strong.  I  don't  know 
what  part  of  my  hand  catched  hold  of  It 
My  flngera  rubbed  It  first  It  tore  me  fear- 
fully, like  machinery  with  about  200  pounds 
of  steam.  I  was  screaming  awfully,  and 
finally  I  saw  people  around  the  sidewalk; 
and  this  hand  after  a  while  dropped  from 
the  wire.  That  must  have  been  the  time 
my  toes  got  burned.  It  wlilrled  me  up  in 
all  sorts  of  shapes.  I  don't  know  how  I 
was.  When  this  hand  dropped  I  hung  on 
with  It  until  I  was  releaaed.  After  this 
hand  dropped  I  had  no  more  memory  at  alL 
I  lost  my  senses.  I  don't  know  what  hai>- 
pened  after  that."  Several  persons  hearlnjt 
his  screams  for  help,  two  men  ran  from  j 
street  to  his  assistance,  and  one  of  them 
slashed  at  the  wire  with  his  knife,  and  re- 
ceived a  severe  shock,  but  did  not  sever  It 
After  some  hesitation,  he  slashed  it  again, 
and  succeeded  In  "cutting  the  wire.  The  de- 
fendant was  assisted  to  his  home  and 
put  to  bed,  when  It  was  found  that  three 
toes  were  badly  burned.  Afterwards  he 
was  taken  to  the  hospital,  and  one  toe  was 
amputated  and  the  others  were  trimmed  off. 
It  was  after  6  o'clock,  and  quite  dark,  when 
the  accident  occurred,  and  the  sidewalk  was 
slippery  from  recent  rain.  The  defendant 
could  not  see  the  wire,  nor  did  he  know  that 
it  was  hanging  down  over  the  street  nor 
that  It  was  charged  with  electrldty.  The 
wires  of  the  telephone  company  were  strung 
on  K  street  running  east  and  west,  and  the 
wires  of  the  dectric  light  company  and  the 
electric  street-railway  company  were  strong 
along  Twenty-First  street  running  north 
and  south,  so  that  the  wires  of  tbe  defend- 
ant were  at  right  angles  to  the  whres  of  the 
two  electric  companies. 

The  evidence  further  shows  that  the  de- 
fendant had  an  arrangement  with  the  deo- 
tric  light  company  by  which  ^ther  might 
use  the  poif»  of  the  other  upon  which  to 
string  a  wire  -when  It  had  no  poles  at  the 
place,  and  only  a  short  distance  of  wire  was 
to  be  used;  that  the  defendant  used  the 
poles  of  the  electric  light  company  when 
v/Mng  the  residence  of  a  Mr.  Bates,  at  the 
comer  of  H  and  Tw«ity-Flrst  streets,  but 
that  some  three  months  before  the  accident 
the  wire  mis  disconnected  fr«n  the  t^e- 
phone  at  his  residence,  and  wrapped  around 
the  electric  pole,  and  made  fast  by  tying 
It  on  a  toadcet  and  winding  aronnd  the  pole 
and  around  Itself;  that  such  wire  had  not 
been  used  by  defendant  after  it  was  so  dis- 
connected, nor  had  the  company  made  any 
Inspection  of  it  fnmi  that  time  until  the 
acddent;  that  during  this  interim  the  eleo- 
trio  company  changed  Its  poles  and  wires 
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along  Twenty-First  street,  and  In  doing  so 
took  down  the  pole  belonging  to  it  upon 
which  the  telephone  wire  was  fastened  as 
aforesaid,  ooUed  up  the  wire,  and  hung  It 
on  a  pole  belonging  to  the  defendant,  near 
K  and  Twenty-First  streets,  where  the  ac- 
cident happened;  but  that  the  defendant 
had  no  knowledge  that  the  electric  company 
had  taken  down  Its  poles,  or  taken  down 
Its  wire,  and  bung  It  on  the  pole  as  afore- 
said. Richard  Gerdes  testified  that  he  was 
in  the  employ  of  the  electric  Ught  company, 
and  that  on  the  night  of  the  accident  he  re- 
crfved  a  message  by  telephone  that  a  man 
had  been  hurt  by  an  electric  light  wire; 
that  he  went  at  once  to  the  place  where  the 
accident  occurred,  and  foimd  the  wire  hang- 
ing on  tlie  pole;  that  he  cut  it  above  the 
coll;  that  it  was  heavily  chained  with  elec- 
tricity by  contact  with  a  wire  belonging 
either  to  the  electric  street  railway  or  the 
electric  light  company;  that  it  must  liave 
been  the  wire  of  one  or  the  other  that 
charged  It  with  electricity,  as  there  was 
no  other  heavily  charged  wire  In  that  vi- 
cinity. The  evidence  further  shows  that  the 
day  before  the  accident  the  wire  was  hang- 
ing in  the  form  of  a  coil  on  a  stick  at  the 
ride  of  the  telephone  pole,  and  that  the 
bottom  of  it  was  two  or  three  feet  from 
the  ground;  that  It  was  heavily  <aiflrged 
with  electricity,  and  that  one  witness,  who 
touched  it  with  a  wire,  was  thrown  to  the 
ground  from  the  shock. 

Among  other  things,  the  court.  In  sab- 
stance,  instructed  the  jury  that  the  qnestlon 
here  snbmltted  Is  "whether  It  was  negli- 
gence or  not  to  leave  a  wire  along  a  pubUo 
thoroughfare,  where  It  might  be  found  In 
the  way  of  pedestrians,  or  where  It  might 
be  liable  to  be  handled  or  interfered  with 
by  boys  or  by  Irresponsible  persons."  Tliat 
It  was  for  them  to  determine  from  the  evi- 
dence "whether  or  not  there  was  a  proper 
inspection  made  of  these  wjres.  so  as  to 
know  what  their  condition  was,  and  to  as- 
certain whether  anybody  had  been  inter- 
fering with  them,  making  them  more  dan- 
gerous than  they  otherwise  would  be."  Tliat 
"the  fact  that  this  company  used  the  poles 
of  another  company,  and  the  fact  that  other 
electric  companies  had  wires  upon  the  same 
street,  does  not  detract  at  all  from  the 
strict  requirements  which  should  be  made 
of  the  defendant  company.  Unles?  It  had 
loaned  Its  wire  to  the  electrical  company, 
or  the  electrical  railway  Qompany,  and 
placed  them  under  the  control  of  that  com- 
pany, it  could  not  be  absolved  from  the 
duty  of  looking  after  them  and  ascertain- 
ing and  knowing  what  their  condition  was, 
and  of  anticipating  and  foreseeing  what 
might  happen  In  connection  with  them;  and 
that,  unless  you  should  find  from  the  evi- 
dence that  this  defendant  had  turned  over 
the  use  and  control  of  its  wires  to  these 
other  companies  on  whose  pole  this  wire 
vma  suspended,  you  have  no  rl^t  to  say 


that  those  companies  were  liable,  and  not 
this  company,  If  this  cotApany  was  goll^ 
of  any  negligence.  Unless  tills  company  was 
negligent,  dbere  could  be  no  recovery  on 
the  part  of  the  plaintiff.  If  you  find  that 
It  was  not  guilty  of  any  negligence,  then 
your  verdict  should  be  for  the  defendant." 
The  counsel  for  the  defendant  requested 
the  court  to  instruct  the  jury  as  follows: 
"If  the  jury  finds  tliat  the  defendant  was 
not  negligent  In  leaving  its  wire  attached 
to  the  pole  near  Mr.  Bates'  house,  as  it  did 
leave  it,  and  that  the  wire  was  not  dan- 
gerous as  l^t  by  it,  and  could  not  and  did 
not  become  dangerous  excejit  by  the  act 
or  neglect  of  some  other  person  or  company, 
the  defendant  is  not  liable;"  but  the  court 
refused  to  charge  as  requested,  but  gave 
It  with  the  following  modifloatlon;  "I  give 
yon  that  In  connection  with  the  general  In- 
stnictlon  which  I  gave  you  that  the  defend- 
ant must  have  parted  with  the  control  of 
its  wires  in  order  to  be  exonerated  by  the 
reason  of  the  Aegllgent  act  of  some  other 
person."  The  defendant  also  requested  the 
court  to  charge  that  "it  is  claimed  by  the 
defendant  that  It  placed  Its  wires  In  a  safe 
and  secure  posltlcm,  and  that  it  did  not 
become  dangerous  except  by  the  acts  and 
omlsrions  of  others,  without  Its  knowledge 
or  consent  If  you  find  this  is  true,  the  de- 
fendant Is  not  liable,  unless  the  intervening 
acts  or  omissions  of  such  other  persons 
should  have  been  contemplated  and  guarded 
against  by  the  defendant  aa  oonsequenoes 
likely  to  follow,  and  which  might  have  been 
rt-asonably  anticipated."  And  again:  "If  it 
,was  not  negligent  in  leaving  the  wire  as 
It  did,  it  Is  not  liable,  unless  it  could  have 
reasonably  foreseen  that  some  one  would 
take  down  the  wire,  and  place  it  where  It 
Injured  the  plalntifP,  and  that  it  might  come 
in  contact  with  some  other  electric  wire 
that  was  charged  with  a  current  of  elec- 
tricity that  would  make  it  dangerous."  And 
again:  "Even  if  the  defendant  had  left  Its 
wire  coiled  up  or  hanging  over  the  sidewalk, 
so.  that  pedestrians  might  come  in  contact 
with  it,  it  would  not  be  liable  for  damages 
to  the  plaintiff  for  injury  sustained  by  an 
electric  shock  from  the  wire  unless  the  fact 
that  the  wire  left  there  was  the  immediate 
or  proximate  cause  of  the  injury,  the  wire 
not  by  Itself  being  dangerously  charged  with 
electricity,  and  becoming  so  charged  only  by 
Intennedlflte  circumstances,  namely,  that  of 
Interfering  with  or  crossing  some  heavily 
charged  wire."  eta  The  court  refused  to 
so  instruct  tlie  Jury,  and  to  Its  rulings  there- 
on the  defendant  duly  excepted. 

It  appears  from  the  instructions  that  the 
theory  of  the  law  as  applied  to  the  facta  by 
the  trial  court  was  that  it  Is  negligence  to 
allow  a  wire,  which,  from  its  envlronmeut, 
is  liable  to  become  charged  with  dectrldty, 
to  hang  over  the  street  at  such  a  hel^t 
as  to  obstruct  and  endanger  ordinary  travel. 
That  It  was  the  duty  of  the  defendant,  ow- 
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Ing  to  the  locatiop  of  Its  wire  and  the  use  of 
the  poles  of  the -electric  light  company,  to 
look  after  it,  and  see  that  it  was  In  proper 
condition,  and  that,  when  fhe  wire  was  dis- 
connected from  the  Bates  residence,  if,  in- 
stead of  talcing  down  the  wire,  the  company 
chose  to  hang  it  upon  the  electric  pole,  the 
duty  still  devolved  upon  It  to  take  care  of 
such  wire,  and  that  this  was  a  continuing 
duty,  from  which  it  would  not  be  absolved 
unless  it  had  parted  from  the  control  of  its 
wire  to  the  electric  companies.  This  re- 
quirement imposed  upon  the  defendant  the 
obligation  of  looking  after  and  ascertaining 
the  condition  of  its  wire,  and  of  antictpating 
or  forese^ng  results  which  were  likely  to 
happen  by  reason  of  Its  connection  or  loca- 
tion as  to  the  electric  wires  so  as  to  avoid 
liability  to  danger  arising  therefrom.  In 
this  view  of  the  law.  the  taking  up  of  the 
I>ole  by  the  electric  light  company  and  hang- 
ing the  defendant's  wire  upon  Its  pole  at  the 
Intersection  of  E  and  Twenty-First  streets 
would  not  authorize  the  Jury  to  find  that  the 
electric  companies  were  liable,  and  not  the 
defendant.  If  It  was  negligent  In  not  remov- 
ing its  wire  when  it  ceased  to  use  it  at  the 
Bates  residence.  It  Is  earnestly  Insisted  by 
counsel  tiiat  this  view  of  the  law  is  a  wrong 
conception  of  the  defendant's  duty,  for  the 
reason  that  it  makes  the  company  liable  for 
the  wrongful  acts  of  third  persons  In  taking 
down  the  wire  and  hanging  It  on  the  pole 
wliere  it  became  charged  wiUi  electricity, 
which,  he  cliUms,  are  the  responsible  causes 
of  the  Injury.  This  Is  based  on  the  assump- 
tion that  there  Intervened  between  the  neg- 
ligence of  the  defendant.  If  any  there  was, 
and  the  Injury  to  the  plalntlft,  an  independ- 
ent, adequate  cause  of  the  Injury,  namely, 
the  wrongful  act  of  the  ^ectric  company, 
which  was  the  proximate  cause  of  the  Inju- 
ry. What  Is  the  proximate  cause  of  the  In- 
jury Is*  ordinarily  a  question  for  the  jury. 
It  Is  only  when  the  facts  are  undisputed  that 
It  becomes  a  quratlon  for  the  court.  Wfaer^ 
ever,  therefore,  there  Is  any  doubt,  the  ques- 
tion of  proximate  cause  should  be  submitted 
to  a  jury  to  be  decided  as  a  matter  of  fact 
according  to  the  circumstances  of  the  case. 
To  warrant  a  Jury  In  finding  that  negligence 
Is  the  proximate  cause  of  the  injury  it  must 
appear  that  the  Injury  was  the  natural  and 
probable  consequence  of  the  negligence,  and 
that  It  ought  to  have  been  foreseen  In  the 
light  of  the  attending  circumstances.  Rail- 
way Oo.  V.  Kellogg,  94  U.  S.  475.  The  ques- 
tion, therefore,  whether  the  stretching  of 
the  defendant's  wire  on  the  electric  poles 
Instead  of  its  own  poles,  and  whether  the 
omission  of  the  defendant  to  remove  the 
same  when  It  ceased  to  use  It  at  the  Bates 
residence,  was  negligence,  and.  if  it  was, 
whether  the  Intervening  act  of  the  electric 
company  and  Its  consequences  were  such  as 
could  have  been  reasonably  anticipated  and 
guarded  against  by  the  defendant,  was  for 
the  jury  to  determine  In  the  light  of  the 


facts  and  drcumstances.  The  record  dis- 
closes that  the  electric  light  company  gave 
the  defendant  permission  to  use  Its  poles 
upon  which  to  string  Its  wire  when  the  de- 
fendant needed  them  to  connect  its  wire  to  a 
residence  where  it  had  no  poles.  When  the 
defendant  disconnected  Its  wire  from  the 
telephone  at  Bates'  residence  It  had  no  long- 
er any  need  to  use  the  electric  poles,  and  the 
permisMon  or  license  given  to  use  them 
ceased,  or  was  at  an  end,  and  necessarily 
the  defendant  ought  to  have  removed  its 
wire  from  the  electric  poles;  and  if  it  did 
not  do  so.  but  colled  and  hung  It  on  one  of 
them,  where  It  had  no  right  to  be,  the  de- 
fendant was  bound  to  look  after  it,  and  to 
expect.  If  it  failed  to  do  so,  that  the  elec- 
tric company  would  remove  it  when  such 
wire  incommoded  that  company,  or  Its  busi- 
ness required  the  removal  of  its  poles,  as 
did  happen.  The  jury  found  tluit  the  stretchy 
tng  of  the  wire  upon  the  electric  poles  was 
dangerous,  and  that  the  omission  of  the  de- 
fendant to  remove  It,  when  it  disconnected 
the  same  from  the  Bates  residence,  and 
ceased  to  use  It,  was  negUgemce,  and  that 
tile  intervening  act  of  the  electric  company 
and  its  consequences  could  have  been  fore- 
seen as  likely  to  happen,  or  possibly  to  fol- 
low, from  leaving  the  wire  coiled  and  hung 
upon  the  electric  ptde  near  the  Bates  resi- 
dence, and  necessarily  tliat  the  defendant 
was  responsible  for  Its  wire  bdng  coiled  and 
hnng  upon  Its  own  pole  at  the  Intersectioa 
of  K  and  Twenty-First  streets.  This  re- 
spoo^bility  Is  based  on  the  principle  that 
If  the  defendant,  instead  of  removing  its 
wire,  chose  to  hang  It  nptm  the  electric 
pole,  where  it  had  no  right  to  be,  it  was 
bound  to  look  after  It,  and  that.  If  the  de- 
fendant had  done  so,  It  would  have  discov- 
ered the  removal  of  the  same,  and  Its  con- 
dltlcm,  so  that  the  hijury  might  have  been 
avoided,  and  consequentiy  that  the  company 
must  be  taken  to  have  foreseen  as  likely  to 
happen,  or  ptteslbly  to  follow,  the  conse- 
quences which  resulted  from  its  omission  to. 
remove  the  wire  when  it  was  disconnected 
from  the  telephone  at  the  Bates  residences 
This  Is  in  accordance  with  the  rule  that  a 
person  guilty  of  negligence  or  an  omission 
of  duty  "should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  ex- 
perienced man,  fully  acquainted  with  all 
the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertalnetl 
by  reasonable  diligence  or  not,  would  have 
thought  at  the  time  of  the  ueKligeut  act 
reasonably  possible  to  follow  If  tliey  had 
been  suggested  to  his  mind."  Shear.  &  B. 
Neg.  g  29.  But  this  phase  of  the  case  is  met 
with  the  argument  that  the  telephone  wire 
itself  is  not  dangerous,  and  that  the  main 
or  efilcicnt  cause  of  the  Injury  was  the 
electric  current  from  the  wires  of  the  elec- 
tric companies,  with  the  production  of  which 
the  defendant  had  nothing  to  do.  In  other 
words,  that,  if  the  defendant  was  nes^igent. 
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it  waa  the  dangerous  force  of  electricity 
which  intervened,  and  with  the  production 
of  which  the  plaintiff  had  notMag  to  do, 
that  communicated  the  injury  to  plaintiff, 
and  therefore  It  was  the  proximate  cause  of 
the  injury.  It  ifl  no  doubt  true  that  where 
there  is  negligence,  and  injury  following  it, 
and  there  is  also  an  intermediate  cause, 
disconnected  from  the  negligence,  and  the 
operation  of  this  cause  produces  the  injury, 
the  person  guilty  of  the  negligence  cannot 
be  held  responsible  for  the  injury.  The  In- 
quiry must  always  be  whether  there  was 
any  intermediate  cause  disconnected  from 
the  primary  fault,  and  self-operating,  which 
produced  the  Injury.  Hallway  Co.  t.  Kel- 
logg, supra.  If  the  interrening  cause  and 
Its  probable  consequence  be  such  as  could 
reasonably  have  been  anticipated  by  the 
original  wrongdoer,  the  causal  connection 
between  the  wrongful  act  and  the  injury 
Is  not  broken,  and  the  defendant  is  liable 
for  the  injury.  In  Sewing  Mach.  Co.  v. 
Richter.  2  Ind.  App.  334,  28  N.  E.  Bep.  446, 
It  is  said:  "Intervening  agenda  sometimes 
interrupt  the  current  of  resi»ons!ble  connec- 
tion between  negligent  acta  and  Injuries, 
bat  as  a  rule  these  agencies,  In  order  to  ac- 
complish such  result,  must  entirely  super- 
sede the  orlgioal  culpable  act,  and  be  in 
thems^ves  responsible  for  the  injury,  and 
must  be  of  such  a  charactw  that  ^ey  cotUd 
not  bare  beoi  foreseen  or  anticipated  by  the 
original  wrcmgdoer.  If  ft  required  both 
agencies  to  produce  the  resnit,  or  If  both  con- 
tribnted  thereto  as  concurrent  forces,  the 
presence  and  asMstance  of  one  will  not  ex- 
culpate the  other,  because  it  would  still  be 
an  efficient  causa  at  the  Injury."  The  Inter- 
mediate cause  miut  snpersede  the  original 
wrongful  act  or  omission,  and  be  suffident 
of  Itself  to  stand  as  the  cause  of  plaintiff's 
Injury,  to  reUere  the  original  wnrngdoer 
fnnn  liability.  "One  of  the  most  valuable 
of  tbe  criteria  furnished  na  by  the  anthori- 
tles,"  Mr.  Justice  MlUer  said,  *18  to  ascei^ 
tain  wbeflier  any  new  cause  has  Intervened 
between  the  fact  accompltohed  and  the  al- 
l^ied  cause.  If  a  new  force  or  power  has 
Intervened  of  Itself;  suffident  as  the  cause  of 
the  mlstbrtnne,  the  other  must  be  considered 
as  too  remote."  Insurance  Go.  r.  Tweed,  7 
WalL  52.  There  is  no  claim  that  the  wires 
of  the  companies  transmitting  electrical 
power  were  not  In  their  proper  position,  or 
that  the  companies  were  ne^tgent  In  the 
use  at  their  wires.  .  We  must  take  it,  upon 
the  faetB  as  dlsdosed  by  this  record,  that 
thdr  wires  were  where  they  had  a  right  to 
be,  and  were  not  an  obstruction,  endanger- 
ing the  life  or  limb  of  any  one  traveling 
along  the  street  It  was  the  telephone  wire, 
suspended  on  a  pole,  as  shown  by  the  evl- 
'  dence,  that  furnished  the  means  by  which 
the  currents  of  electricity  passing  over  the 
dectric  companies'  wires  were  diverted  and 
eonducted  so  ciuse  to  the  ground  as  to  render 
.passage  along  the  public  thoroughfare  ex- 


ceedingly dangerous.  As  a  consequence,  it 
was  the  defendant's  wire  so  hanging  upon 
the  pole  tliat  furnished  the  means  by  which 
the  electrical  current  was  communicated  to 
and  injured  the  plaintiff.  It  Is  true  that  the 
electrical  current  was  a  new  power  which 
intervened,  and  with  the  production  of 
which  the  defendant  had  nothing  to  do,  but 
It  was  harmless,  or  could  not  have  been 
communicated  to  the  plaintiff,  but  for  the 
suspended  wire  of  the  defendant.  As  an  in- 
termediate cause  It  was  connected  with  the 
primary  fault,  and  not  self-operating,  and 
therefore  Is  not  sufficient  itself  to  stand  as 
the  cause  of  plaintiff's  injury.  The  language 
of  Mr.  Justice  Bruce  clearly  Illustrates  this 
point:  "To  say  that  the  agency  of  the  tele- 
phone wire  In  the  production  of  the  Injury 
was  Inferior  to  that  of  the  electric  current, 
which  was  the  main  cause,  is  not  satisfacto- 
ry. It  is,  in  fact,  to  admit  that  the  compa- 
ny's displaced  wire  furnished  the  means  by 
which  the  dangerous  force  was  communicat- 
ed to  and  Injured  the  defendant  In  wror. 
True,  It  was  a  new  force  of  power  which 
intervened,  with  the  production  of  which 
the  telephone  company  had  nothing  to  do, 
but  upon  this  point,  In  Insurance  Co.  v. 
Tweed,  7  Wall.  52,  the  court  says:  If  a  new 
force  or  power  has  Intervened,  of  Itself  suf- 
ficient to  stand  as  the  cause  of  the  mlsfor^ 
tune^  the  other  must  be  considered  as  too 
remote.'  The  new  force  of  power  here 
would  have  been  harmless  but  for  the  dis- 
placed wire,  and  the  fact  that  the  wire  took 
on  a  new  force,  with  the  creation  of  which 
the  company  was  not  responrtble,  yet  it 
ccmMbuted  no  less  dlredly  to  the  Injury  on 
tbat  account"  Tdephone  Co.  v.  Robinson, 
50  Fed.  Bep.  813.  It  thus  appears  that  the 
defendant's  negllg^ice  was  the  primary  and 
proximate  cause  of  the  Injury.  In  view  of 
this  result  the  other  errors  assigned  are  of 
little  Importance,  and  not  sudi  as  would  au- 
thorise the  reTersal  of  tiie  case.  It  results 
that  the  Judgment  must  be  affirmed. 


(IS  Colo.  406) 
BAILBT  et  al.  v.  LAT  et  aL 
(Sapreme  Court  of  Colorado.  June  19,  1893.) 

COSTBACI  TO  CoNVBT  LaKD  —  MUTUALITT —CON- 
STRUCTION— Pleadings. 

1.  Where  s  written  contract  for  the  sale 
and  conveyance  of  real  property  providea  that 
the  deed  shall  be  delivered  at  the  '*me  of  mafc- 
tng  the  first  payment,  the  agreement  to  pay 
and  the  agreement  to  deliver  are  mutual  and 
dependent  agreements,  and  pferforniRnce,  or  an 
offer  to  perform,  by  the  purchaser,  is  neces- 
sary, to  matte  it  incumbent  upon  the  seller  to 
deliver  the  deed.    Such  is  the  genera!  rule. 

2.  The  fact  that  the  delivery  of  the  deed 
and  the  payment  of  the  money  under  a  con- 
tract are  to  be  accomplished  through  the  or- 
ganization of  an  Incorporated  company,  and 
the  issuance  and  transfer  of  shares  of  stock, 
does  not  change  or  affect  the  application  of  the 
rule  in  regard  to  time  of  performance. 

3.  An  averment  that  the  purcliaser  is  ready 
and  willing  to  accept  the  property,  and  make 
payment  therefor,  according  to  the  contract.  Is 
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not  equivalent  to  an  averment  of  payment,  or 
of  an  offer  to  pay,  under  ordinaiy  drcum- 
stancea. 
(Syllabus  by  the  Court) 

Brror  to  dlatrict  coort,  Arapahoe  conn^. 

Action  for  breaoh  of  contract  by  John  W. 
BaUey  and  others  against  WllUam  F.  las 
and  otbera.  From  a  judgment  for  defend- 
ants on  demurrer  to  tbe  f»niplalnt,  plaintiffs 
bring  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fcdlow- 
Ing  statement  by  BliLIOTT,  JT.: 

Acti<m  to  recover  damages  for  breadi  of 
contract  to  convey  certain  mtobig  property, 
and  to  have  the  amount  recovered  dedared 
a  lien  upon  such  property.  The  demurrer  to 
the  amended  complaint  was  sustained,  and 
Judgment  was  rendered  for  defendants,  dla- 
mlsslng  the  action.  Plaintiffs  bring  the 
cause  to  Uiis  court  writ  of  error.  The 
complaint  donurred  to  was  as  follows: 

"The  plalnttfte,  complaining  of  said  de- 
fendants, say  that  heretofore,  and  on  and 
before  the  1st  day  of  October.  A.  D.  18S6, 
the  said  defendants  Lay.  Mallory,  and  Brown 
were  possessed  of  those  certain  premises  sit- 
uate in  the  Battle  Mountain  mining  district, 
In  the  county  of  Eagle,  and  state  of  Colo- 
rado, commonly  called  the  'Iron  Mask  Min- 
ing Property,'  and  consisting  of  those  cer- 
tain lode  mining  claims  located  and  known 
as  the  'King  Fisher.'  the  'UtUe  Ollie,'  the 
•Little  BeU,*  the  'Iron  Mask,'  the  'little 
Prince,'  the  'Cleopatra,'  the  'Clinton,'  and 
the  'Florence'  lodes,  and  were  lawfully  en- 
titled to  the  said  premises,  or  claiming  so  to 
be.  In  fee  simple  absolute,— the  said  Mallory 
and  the  said  Lay  being  severally  entitled  to 
flve-twelfths  thereof,  and  the  said  Brown  to 
an  undivided  two-twelfths  thereof,— and  be- 
ing so  possessed  of,  and  entitled  to,  the  said 
premises,  the  said  defendants,  on  or  about 
the  day  and  year  aforesaid,  entered  Into  a 
oertain  verbal  agreement  with  the  said  plaln- 
tifTs  and  one  Kdwln  C.  Root  to  the  effect 
following,  among  other  things  therein  set 
forth,  to  wit,  that  said  plaintiffs  should  and 
might  cause  the  said  mining  premises  to  be 
sold  for  the  price  and  sum  of  $1,500,000,  and 
should  and  might  cause  to  be  organized  a 
corporation  for  the  purchase  thereof,  with 
a  capital  stock  of  600,000  shares,  and  that 
in  consideration  of  their  services  in  that  be- 
lialf,  in  effecting  such  sale,  plaintiff  the  said 
John  W.  Bailey  should  and  might  obtain,  of 
tils  own  use,  one-tenth  part  of  the  capital 
stock  of  such  corporation,  and  the  said  Mor- 
ris, Vincent,  and'Root  also  one-tenth  part  of 
said  capital  stock.  That  in  pursuance  of  the 
satd  authority  and  employment  the  said 
John  W.  Bailey,  shortly  after  entering  Into 
the  said  agreement,  visited.  Inspected,  and 
examined  the  said  mines,  and  the  shafts, 
tunnels,  and  other  workings  thereon,  and 
both  the  said  John  W.  BaUey  and  the  said 
Morris,  Vincent,  and  Root  made  divers 
journeys,  and  carried  on  divers  negotiations, 
by  word  of  mouth,  and  by  letter  and  tele- 


grams, towards  and  for  effecting  such  sale 
of  the  said  mining  premises.  That  In  virtue 
of  the  said  employment  and  authority  the 
said  John  W.  Bailey,  on  or  about  the  16th 
day  of  March,  A.  D.  1887,  applied  to  the 
said  defendant  Henry  Cummins  to  purchase 
the  said  mining  premises,  and  during  and  lor 
many  days  the  satd  John  W.  Bailey  oz- 
pli^ed  and  set  forth  to  the  Cummins 
the  great  value  of  the  said  premises,  and 
that  large  gains  and  profits  might  be  made 
by  the  organization  of  a  corporation  for  the 
purchase  of  the  said  mlidng  premises  at  the 
price  afwesaid;  and  <m  w  about  the  day  and 
yeAr  afincsald  the  said  John  W.  BaUey 
and  the  said  Henry  Cummins  (moved  Iqr 
the  representations  of  tlie  aald  John  W. 
Boll^,  before  set  fortli)  entned  Into  a  oet- 
tain  agreement  In  writi^  wheretiy,  Ktter  re- 
dtiiv  that  the  said  John  W.  Ballsy  was 
claiming  oertabi  r^ts,  authoriring  blm  to 
negotiate  the  sale  of  the  said  Iron  Mask 
mining  property,  and  has  stated  that,  from 
his  own  personal  knowledge,  he  bdleved  that 
said  property  was  of  the  vaiae  set  forth  In 
a  certain  report  thereon,  before  that  time 
made  by  cue  Ernest  Le  Neve  Foster,  mining 
and  consulting  engineer,  by  the  said  John  W. 
BaOey  theretofore  submitted  to  the  said 
Cummins,  and  that  further  developmrats  had 
been  made  in  the  property  since  the  date  of 
tiiat  report,  vastly  enliancing  the  value,  and 
that  he,  the  said  Bailey,  believed  there  were, 
at  the  date  of  the  said  agreement  between 
the  said  Bailey  and  the  satd  Cummins,  yet 
130,000  tons  of  ore  developed  In  the  mine,,  of 
the  character  stated  in  the  said  report,  of  the 
value  of  $30  per  ton,  ,and  that  defendant 
Henry  Cummins  represented  parties  who  ^de- 
sired to  purchase  the  said  property  for  not 
exceeding  $1,500,000,  or  any  oUier  sum 
which  might  be  agreed  upon,  provided  the 
same  were  of  the  cliaracter  and  value  as 
stated,  It  was  agreed  that  said  Cimimins 
would  proceed  at  once,  with  a  competent 
expert,  to  wit,  Mr.  E  E.  Olcott,  E.  M.,  of 
the  dty  of  New  York,  and  make  thorough 
examination  of  the  said  property,  at  his 
own  charge  and  expense;  that,  if  said  Ctun- 
mlns  should  find  said  property  to  be  of  a 
satisfactory  character  and  value,  he  would 
at  once  organize.,  or  cause  to  he  organized, 
the  Iron  Mask  Mining  &  Smelting  Company, 
with  a  capital  stock  of  500,000  shares,  and 
would  pay,  or  cause  to  be  paid,  at  the  time 
of  delivery  of  the  deeds  in  escrow,  convey- 
ing the  said  property  to  the  said  company 
in  fee  rimple,  free  from  all  Incumbrances, 
the  sum  of  $250,000  on  the  purchase  price 
of  said  property,  and  the  remaining  sum  of 
$1,250,000,  or  such  other  sum  as  might  be 
agreed  upon,  to  be  paid  in  duch  Instalimoits 
or  at  such  times  as  might  be  thereafter 
agreed  upon  with  the  then  present  owners 
of  the  property.  That  said  Bailey  should 
have  the  right,  for  himself  and  his  asso^toi, 
to  take  100.000  shares  of  the  capital  stock 
of  said  company*  at  the  rate  of  three  dol- 
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lars  per  share  for  the  whole  or  any  part 
thereof,  and  that  he  should  make  payment 
tot  the  same  at  any  time  prior  to  the  final 
p^ment  or  payments  to  that  extent  on  the 
purchase  price  of  said  property;  that  Is,  that 
be  should  pny  for  the  stock  In  snfflclent  time 
that  the  proceeds  thereof  might  l>e  applied, 
to  the  extent  of  his  purchases,  to  the  final 
longest  deferred  payment  on  said  property. 
That  said  Olcott  should  have  the  right  to 
purchase  100,000  shares  at  the  rate  of  three 
dollars  per  share  for  the  whole  or  any  part 
thereof,  and  said  Cummins  the  right  to  take 
225,000  shares  of  said  stock  at  the  rate  of 
three  dollars  per  share  for  the  whole  or  any 
part  thereof,  and  the  remaining  75,000  shares 
should  be  disposed  of  for  such  sum  as  might 
be  deemed  for  the  best  interest  of  such  com- 
pany, at  the  rate  of  not  less  than  three  dol- 
lars per  share.  And  in  and  by  the  said 
agreement  the  said  Cummins  agreed  to  no- 
li^ the  said  Bailey,  in  writing,  wltliln  ten 
days  from  the  commencement  of  the  exam- 
ination of  said  property,  whether  It  was  of 
Bufflclent  value  to  warrant  them  to  proceed- 
ing in  the  organization  of  said  company,  or 
not,  and.  If  aflBrmatlTely,  then  said  agree- 
ment would  he  to  force,  and  to  be  carried 
out,  but,  if  negatlrely,  then  the  said  con- 
tract should  from  that  date  be  null  and  void. 
Flatotlffs  further  aver  that  afterwards,  and 
on  the  16th  day  of  March,  A.  D.  1887,  the 
eald  John  W.  Bailey,  by  his  todorsement 
upon  the  said  last-recited  agreement,  under 
his  hand,  assigned  one  half  Intorest  to  the 
said  contract  to  the  said  Morris,  Vtocent, 
and  Boot,  of  Denver,  recittog  to  the  said 
agreement  that  the  same  was  made  in  pur- 
suance of  a  formal  verbal  agreement  with 
them:  that  afterwards,  and  on  or  about  the 
5th  day  of  November,  A.  D.  1887,  the  said 
Edwin  C.  Root,  for  divers  valuable  consid- 
erations, assigned,  trarisferred,  and  set  over 
to  the  said  platotlffs  Charles  H.  Morris  and 
Justus  H,  Vincent  all  his  Interest  to  the  last 
before  recited  agreement,  and  to  the  dam- 
ages demanded  to  the  present  action. 

"Plaintiffs  further  aver  that  afterwards, 
and  on  or  about  the  16th  day  of  March,  A.-  D. 
1887,  the  said  Henry  Cummins  and  the  said 
E.  E.  Olcott,  in  the  last-mentioned  agreement 
named,  and  who,  pialntifCs  aver,  is  one  of  the 
defendants  to  this  suit,  departed  from  the 
said  city  of  New  York,  and  proceeded  to  the 
said  mining  premises,  and  at  great  expense 
made  thorough  and  full  examination  and  to- 
spectlon  of  the  said  mining  premises,  and  the 
shafts,  tunnels,  adits,  and  other  worMngs 
thereof,  and  extracted  therefrom  great  num- 
bers of  samples  of  the  ores  thereof,  and  pro- 
cured the  said  samples  to  be  assayed,  and  be- 
ing convtoced,  by  such  examination,  of  the 
great  value  of  the  said  premises,  the  said 
Cummins  and  the  said  Olcott,  on  or  about  the 
22d  day  of  March,  A.  D.  1887,  entered  Into  a 
certain  agreement  In  writing  with  the  said 
William  F.  Lay  (acting,  as  plaintiffs  say,  on 
Information  and  belief,  as  well  for  said  Mal- 


lory  and  said  Brown  as  for  himself)  to  the 
effect  following,  among  other  things  thereto 
set  forth  and  contatoed,  to  wit:  'First.  That 
the  said  Lay  should  transfer  the  said  Iron 
Mask  mining  property,  with  all  the  ores 
thereto  contained,  the  appurtenances,  build- 
ings, and  Improvements  thereunto  belonging, 
for  the  sum  of  $1,500,000;  payments  to  be 
made  to  the  following  manner.  If  the  said 
property  should  be  accepted  by  the  sal4 
Cummins  and  Olcott  after  full  examination, 
to  he  concluded  by  the  1st  day  of  April,  A. 
D.  1887,  to  wit:  $250,000  cash  on  April  1, 
1887;  $250,000  on  or  before  June  1,  1887; 
$204,000  on  or  before  Angust  1, 1887;  and  the 
balance,  of  $796,000,  on  or  before  November 
1,  188T.  That  the  deed  for  said  mining  prop- 
erty should  be  made  to  the  Iron  Mask  Mining 
&  Smelting  Company,  thereafter  to  be  organ- 
ized by  the  sald  Cummins  and  Olcott,  by  the 
said  liy,  Maliory,  and  Brown,  and  delivered 
to  the  trustee  in  the  said  agreement  after- 
wards named,  at  the  time  of  the  first  pay- 
ment thereto,  as  specified.  Second.  That  the 
Iron  Mask  Mining  &  Smelting  Company 
should  be  organized  under  the  laws  of  the 
state  of  New  York,  with  its  principal  oflJce  In 
New  York  city,  and  should  consist  of  500,000 
shares  of  stock,  of  the  par  value  of  one  dollar 
each;  that  the  said  shares  should  be  delivered 
to  the  said  Lay,  and  by  hfm  placed  in  es- 
crow with  the  First  National  Bank  of  New 
York  city,  trustee,  on  the  following  condi- 
tions, to  wit:  That  at  the  time  of  the  first 
payment  of  $250,000  the  said  deed  to  the  said 
property  should  be  delivered  to  the  Iron 
Mask  Mintog  &  Smelting  Compny,  and  83,000 
shares  of  said  stock  should  be  delivered  to 
the  subscribers  thereto  on  the  payment  of 
$3.20  per  share,  amounting  to  $205,600,  of 
which  $250,000  should  be  paid  to  the  said 
Lay  on  the  first  payment,  as  above  stated, 
and  $15,600  should  be  paid  to  the  treasurer 
of  the  Iron  Mask  Mining  &  Smelting  Com- 
pany, to  be  held  by  him  as  a  smelting  works 
fund;  that  on  or  before  June  1,  1887,  said 
trustee  should  deliver  to  the  subscribers 
thereto  83,000  shares  of  said  stock  at  $3.20 
per  share,  amounting  to  $265,000,  of  which 
$250,000  should  be  paid  to  said  WiUiam  F. 
Lay  as  the  second  payment  on  said  property, 
and  $15,600  should  be  paid  to  the  treasurer 
of  the  Iron  Mask  Mining  &  Smelting  Com- 
pany as  a  second  payment  to  the  smelting 
works  fund;  that  on  or  before  August  Ist  said 
trustee  should  deliver  to  the  subscribers 
thereof  68,000  shares  of  said  stock,  at  $8.20 
per  share,  amounting  to  $217,600,  of  which 
$204,000  should  be  paid  to  WlUlam  P.  Lay  ds 
the  third  payment  on  the  above  property,  and 
$13,600  should  be  paid  to  the  treasurer  of  the 
Iron  Mask  Mining  &  Smelting  Company  as  a 
third  payment  to  the  smelting  works  fund; 
that  on  or  before  November  1,  said 
tmstee  should  deliver  to  the  subscribers 
thereto  266,000  shares  of  said  stock,  at  $3.20 
per  share,  amounting  to  $851,200,  of  which 
$790,000  Bhonld  be  paid  to  the  said  William 
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F.  Ijny  as  ttie  fltinl  payment  on  the  Iron 
Mask  property,  as  above,  and  $55,200  to  the 
treasurer  of  the  Iron  Mask  Mining  &  Smelt- 
ing Company,  as  the  fourth  or  final  payment 
to  the  smelting  worVs  fund.  TMrtI,  That,  as 
therein  above  set  forth,  tlie  said  Lay  was 
en'tltled  to  three  dollars  per  share  In  payment 
of  the  said  mining  property,  and  that  twenty 
cents  per  share  should  be  devoted  to  the 
smelting  works  fund.  Fourth.  That  the  par^ 
ties  who  subscribed  for  and  ta^e  the  first 
83,000  shares  of  said  stock  should  thereby 
acquire  the  right  to  subscribe  for  and  take 
a  like  portion  of  stock  of  any  snbseqnent 
payment,  as  therein  above  provided,  and 
that,  on  the  failure  of  any  subsci'iber  to  ex- 
ercise bis  option  to  takp  "hnres  at  any  pay- 
ment, his  right  to  take  his  portion  of  stock 
at  that  and  any  subsequent  payment  should 
cease,  and  each  subscriber  should  give  writ- 
ten notice  to  the  said  trustee,  flftoen  days 
prior  to  any  payment,  that  he  would  take  his 
portion  of  shares  at  the  time  thereof;  other- 
wise, the  remaining  subscribers  should  have 
the  right  to  take  said  stock  In  proportion 
to  their  several  subscriptious.  P^th.  That 
any  and  all  dividends  declared  by  said  com- 
pany from  tlie  profits  in  the  ores  derived 
from  said  mines,  prior  to  the  final  payment 
as  aforesaid,  should  he  paid  to  the  order-  of 
said  Lay,  and  applied  on  the  next  subsequent 
payment  on  sold  property,  and  said  sum 
should  go  to  the  reduction  of  the  subscription 
price  of  the  shares  on  anid  pfiyment;  that 
the  shares  belong  to  said  William  F.  I^, 
and  were  by  blm  placed  In  escrow,  as  afore- 
said, subject  to  tlie  options  In  the  said  agree- 
ment named  upon  the  said  stock,  and  on 
the  failure  of  any  subscriber  to  make  any 
payment  at  the  time  stipulated  the  shares 
on  which  default  has  been  made  shonld 
thereupon  be  delivered  by  the  trustee  to  said 
Lay,  or  his  order.  Sixth.  That  the  first  bo.ird 
of  directors  should  consist  of  the  said  Wll> 
llom  F.  Lay,  the  said  D.  D.  Mallory.  the  said 
A.  H.  Brown,  Mr.  Alfred  Van  Santvoord, 
of  New  York,  and  the  said  E.  B.  Olcott,  and 
that  at  the  time  of  final  payment  on  said 
property  the  three  directors  first  as  above 
named  should  tender  their  resignations. 
Seventh.  That  the  offlcers  of  said  company 
should  be  the  said  William  F.  Lay,  president, 
the  said  E.  E.  Olcott,  vice  president  and  gen- 
eral manager,  and  the  said  Alfred  Van  Sant- 
voord, secretary  and  treasurer.  Eighth. 
That  the  subscribers  to  the  first  83,000  shares 
of  said  stock  slionl'l  be  as  follows,  to  wit: 
The  said  WUUam  P.  Lay.  2fi.000  shares;  the 
said  Henry  Cummins,  20,000  shares;  the 
Bald  John  W.  Bailey,  (therein  named  J.  W. 
Bailey,)  16,000  shares;  and  the  said  E.  B. 
Olcott,  1S,000  shares.* 

"Plaintiffs ,  further  aver  that  afterwards, 
and  on  or  about  the  said  23d  day  of  March, 
1887,  the  said  Cummins,  In  pursuance  of  his 
before-redtcd  agreement  with  the  sold  John 
W.  Bailey,  did  notify  the  said  John  W.  BaUey 
to  the  effect  that  tlie  sold  property  was  of  suf- 


ficient value  to  warrant  tiiem  In  proceeding 
with  the  organization  of  said  compai^,  where- 
by the  sold  first  before-recited  agreement  be- 
tween the  said  Cummins  and  the  said  BaUey 
became  and  was  in  full  force  and  effect,  and 
that  afterwards,  and  on  or  about  the  31st 
day  of  March.  1887,  the  shld  Cummins  and 
the  said  Olcott  accepted  the  said  property, 
and  gave  notice  in  writing,  to  the  said  WU- 
Uam F.  Lay,  of  such  acceptance,  according  to 
the  terms  of  the  before-recited  agreement  of 
the  22d  d^  of  March,  1887,  and  that  they 
were  ready  to  make  the  first  payment  there- 
on according  to  the  terms  stated  In  said 
agreement  The  plaintiffs  further  aver  that 
on  or  about  the  22d  day  of  March.  A.  D. 
1887,  aforesaid,  the  said  Mallory  and  the 
said  Brown,  being  informed  of  the  execution 
by  the  said  Lay  of  his  before-mentioned 
agreement  with  the  said  Cummins  and  the 
said  Olcott,  assented  to  and  ratified  the  same; 
but  notwithstanding  the  foregoing  promise 
the  said  William  F.  Lay,  the  said  Dwlght  D. 
Alallory,  and  the  said  Albigence  H.  Brown 
did  not,  nor  would  not,  nor  would  either  of 
them,  at  the  time  by  them  tat  their  salQ 
agreement  in  that  behalf  covenanted,  make 
or  deliver  any  conveyance  of  the  said  mining 
premises  to  the  said  Iron  Mask  Mining  & 
Smelting  Company,  and  although,  by  the 
terms  of  the  said  agreement.  It  became  and 
was  the  duty  of  the  said  Lay  and  the  said 
Mallory  and  the  sold  Brown  before  that  time, 
to  wit,  before  the  Ist  day  of  April,  1887,  to 
attend  and  be  at  the  said  dty  of  New  York, 
and  to  there  participate  in  and  about  the  or- 
ganization of  the  said  Iron  Mask  Klhiing  & 
Smelting  Company,  and  by  said  agreement 
It  became  and  was  the  duty  of  the  said 
William  F.  Lay,  not  only  to  deposit,  or  cause 
to  be  depoi^ted,  with  the  First  National  Bank 
of  New  York  city,  as  trustee,  the  deed  con- 
veying the  said  mlntilg  premises  to  the  sold 
Iron  Mask  Mining  &  Smelting  Company,  but 
also  the  certificates  of  the  capital  stock  of  the 
said  company,  in  order  that.  In  pnrsnance  to 
the  said  agreement,  the  same  might  be  de* 
Uvered  to  the  subscribers  thereto,  yet  the 
said  Lay,  Mallory,  and  Brown  did  not,  nor 
would,  nor  did  either  of  them,  attend  at  the 
said  dty  of  New  York,  nor  assist  nor  par- 
ticipate in  the  organization  of  the  sold  cor- 
poration, nor  did  they,  or  either  of  them, 
cause  any  such  conveyance  nor  such  certtfl- 
cutes  of  stock,  nor  any  of  them,  to  be  de- 
posited with  the  said  trustee,  but  falsely  claim- 
ing and  pretending  that  by  the  terms  of  said 
agreement,  $250,000  in  cash  must  and  should 
be  deposited  to  the  credit  of  said  William  F. 
Lay  and  the  said  Mallory  and  Brown,  or 
some  of  them,  before  delivery  or  deposit  of 
such  deed  of  conveyance,  they  and  each  of 
them  wholly  foiled  and  neglected  to  observe 
and  perform  the  covenants  In  the  sold  agree- 
ment contained,  or  any  thereof;  and  although 
afterwards,  and  on  or  about  the  31st  day  of 
March,  1887,  the  said  Cummins  and  the  said 
Olcott  did  procure  the  said  Iron  Mask  MIn 
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ing  &  Smelting  Company  to  be  Incorporated 
under  the  laws  of  the  state  of  New  York, 
with  Ita  capital  stock,  directors,  and  officers, 
-oonformattle  to  the  said  agreement,  and  al- 
t hough  afterwards,  at  divers  times  before  the 
15th  day  of  April,  1S87,  the  said  Cummins 
and  Olcott  and  the  said  Iron  Mask  Mining  & 
Smelting  Company,  notwithstanding  the  de- 
fiinlt  aforesaid  of  the  said  Lay,  Mallory.  and 
Brown,  were  ready  and  willing  to  accept  the 
said  premises,  and  make  payment  therefor 
according  to  the  terms,  lettw,  and  spirit  of 
the  said  agreement,  provided  the  said  Lay, 
In  refutation  of  certain  mmors  and  charges 
which  at  about  that  time  had  come  to  tlie 
*ars  of  the  said  Cummins  and  Olcott  of  cer- 
tain corrupt  practices  alleged  against  the  said 
Lay  In  respect  to  the  examination  of  said 
mine,  and  the  ore  samples  taken  therefrom, 
as  aforesaid,  would  produce  and  deliver  to 
the  said  Olcott  smelter's  returns  of  the  ores 
before  that  time  extracted  from  the  said 
mine,  and  although  the  said  Lay  frequently 
pr  mlsed  to  purchase  and  deliver  the  said  re- 
turns. In  refutation  of  the  s^d  charges  and 
accusations,  yet  the  said  Lay,  on  divera  pre- 
tences and  excuses,  always  avoided  compU- 
tmcii  with  hlB  said  last-mentioned  promise, 
and  on  or  about  the  15th  day  of  April,  A.  D. 
18ST,  abandoned  the  said  negotlatt<Hit  and  de- 
parted out  ct  the  United  States,  In  order  to 
sell  and  dispose  of  the  said  mining  premises 
to  other  persoas,  whose  names  are  to  the 
plaintiffs  unknown,  and  afterwards,  at  some 
time  to  plalntlffB  unknown,  said  Lay,  Mallory, 
and  Browh,  as  the  plain tlflTs  are  informed 
and  believe,  and  therefore,  on  infonnatlMi 
and  belief,  aver,  entered  Into  aome  agree- 
ment to  Bdl  and  conv^  the  said  Inm  Mask 
ndnlng  property,  and  the  whole  thereof,  to 
aome  -oUier  persons  or  corporatton*  whose 
name  Is  to  the  plalntttrs  unknown.  And  the 
said  plalnturs  say  ttiat  In  and  about  the 
"ip^lng  of  the  said  agreement  with  the  said 
Etenry  Cummins,  and  the  said  Jaim  W. 
Bailey  was  acting  under  and  in  pursuance 
of  the  authority  of  the  verbal  agreement 
afiNresald,  with  Uie  said  William  F.  Lie^,  and 
that  the  agreement  aforesaid  of  the  said 
Olcott  and  Cummius  with  the  said  William 
F.  Lay  was  Induced  and  was  made  and  en- 
tered Into  In  pursuance  of  the  aforesaid 
agreement  of  the  said  John  W.  Bidley  with 
the  said  Henry  Oummlns,  and  as  well  for 
and  on  behalf  of  plalntUT  the  said  John  W. 
Bailey,  and  the  sidd  Morris,  Vincent,  and 
Root,  as  t6r  the  behalf  of  said  Oummlns  and 
Olcott.  And  plaintiffs  further  say  tliat,  next 
after  the  making  of  the  said  last-mentioned 
agreement,  plalntlfT  the  said  John  W.  Bailey, 
being  by  the  said  Heiiry  Cummins  Informed 
thereof,  assented  thereto,  and  agreed  to  and 
with  the  said  Henry  Cummins  and  the  said 
E.  E.  Olcott,  and  to  and  with  the  said  Iron 
Mask  Mluhig  &  Smelting  Company,  after  the 
formation  thereof,  to  subscribe  for  and  take 
the  said  sixteen  tbon»ind  (16,000)  shares  of 
stock  in  and  by  ^e  said  agreement  alloted 


to  him,  and  pay  therefor,  and  that  after- 
wards the  said  John  W.  Bailey  contributed 
divers  large  sums  of  money,  to  wit,  one  hun- 
dred dollars,  ($100,)  or  thereabouts,  towards 
and  for  the  expense  of  organizing  and  incor- 
porating the  said  Iron  Mask  Miniug  &  Smelt- 
ing Company;  of  all  wlilch  said  last-men- 
tioned prem^s  the  said  Lay,  Mallory,  and 
Brown,  before  the  said  1st  day  of  April,  A 
D.  18S7,  had  notice.  Plaintiffs  aver  that  the 
said  Cummins  and  Olcott  duly  kept  and  per- 
formed all  the  conditions  of  the  before-re- 
cited agreement  with  the  said  Lay,  Mallory, 
and  Brown,  by  them  to  be  kept  and  per- 
formed, and  thnt  said  Lay,  Mnllory,  and 
Brown  have  broken  their  said  agreement  In 
the  manner  and  form  as  aforesaid.  The 
plaintiffs  further  aver,  on  information  and 
belief,  that  the  said  Iron  Mask  miniug  prop- 
erty was,  on  the  1st  day  of  April,  1887,  and 
when  the  said  agreement  for  the  sale  thereof, 
before  that  time  entered  into  between  the 
said  Lay  (for  Wmself  and  said  Mallory  and 
Brown)  and  the  said  Cummins  and  Olcott, 
should  hare  been  performed,'  was  of  the 
value  of  $7,500,000;  that  the  said  John  W. 
Bailey,  by  the  agreement  aforesaid  between 
the  said  Lay  (for  himself  and  said  Mallory 
and  Brown)  and  the  said  Cummins  and  Ol- 
cott, became  and  was  entitled  to  100,656 
shares  of  the  capital  stock  of  said  corpora- 
tion At  and  for  the  price  of  ^20  per  share, 
and  upon  the  acceptance  of  the  said  prem- 
ises said  Cummins  and  Olcott,  and  their 
election  to  purchase  the  same*  the  said  John. 
W.  Bailey  became  and  was  entitled  to  pur- 
chase *the  said  106.G56  shares  of  said  stock 
at  the  price  aforesaid,  and  became  and  was 
entitled.  In  the  same  proportion  as  aforesaid, 
In  the  said  mining  premises,  ss  to  the  divi- 
dends, gains,  and  profits  from  the  operation 
of  the  said  miniiig  prranlses  aridng;  and 
that  on  the  1st  day  of  April,  A  D.  1S87. 
there  was  developed  and  shown  in  the  said 
mining  premises  great  quantities  of  gold  and 
^ver  bearing  ores,  of  great  value,  to  wit, 
of  ttie  value  of  $12,000,000,  and  the  said  John 
W.  Bailey,  the  default  as  aforesaid  of  the 
sold  lAy,  Malloiy,  and  Brown  was  deprived 
of  great  gains  and  profits,  to  wit,  of  $750,- 
000,  which,  but  for  thd  default  of  the  said 
defendants,  before  set  forth,  he,  Uie  said 
John  W.  Ball^,  mlf^t  and  would  have  re- 
ceived. And  plalntllKi  aver  that  the  de- 
fiiult  aforesaid  of  the  said  Iaj,  BfoUoiy,  and 
Brown  the  said  John  W.  Bailey  was  dam- 
aged In  $750,000.  The  plaintiffs  further  aver 
that  one-half  part  of  the  damages  the  said 
John  W.  Bailey  hath  assigned  to  the  said 
Charles  H.  Morris  and  Justus  H.  Vincent, 
and  that  the  whole  of  the  snid  moneys  are 
now  due  and  payable,  one-half  part  thereof 
to  the  said  Jtdm  W.  Bailey,-  and  one-half  part 
thereof  to  the  said  Morris  and  Vincent. 
PlnintitTs  further  aver,  on  Information  and 
belief,  that  the  said  Henry  Cummins  and  th't 
said  E.  E.  Olcott  are  proposing  to  release  to 
the  said  William  F.  Lay,  the  sold  Dwlght  D. 
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Mallory,  and  the  said  Alblgence  H.  Brown, 
or  to  one  of  them,  all  their  rights  In  the  said 
premises,  and  all  rights  whatsoever  which 
either  of  them  may  have  by  virtue  of  the  be- 
fore-redted  agreement  of  Alarch  22,  1887, 
and  the  said  Cummins  and  Olcott  refuse  to 
enter  with  the  plaintUTs,  although  requested 
thereimto,  into  any  action  whatsoever  for 
the  assertion  of  the  rights  of  the  plalnttSs 
under  the  said  agreement,  or  for  the  recov- 
ery  of  the  said  damages;  that  said  Iron 
Mask  Mining  &  Smelting  Company  is  wholly 
controlled  by  the  said  defendants,  and  any 
such  demand  of  such  company  would  be  use- 
less and  unavailing.  Plaintiffs  further  aver, 
on  information  and  belief,  that  notwithstand- 
ing the  before-recited  agreement  by  the  said 
Lay,  Mallory,  and  Brown,  for  the  sale  of  the 
said  premises  to  some  other  parties,  the  title 
to  the  said  premises  still  remains  fully  vested 
In  the  said  liay,  Mallory,  and  Brown,  and 
the  said  last  agreement  has,  as  plalnttfTs,  on 
information  and  belief,  aver,  been  abandoned. 
Wherefore.  plalntifCs  pray  judgment  against 
the  said  William  F.  Lay,  Dwlght  D.  MaUory. 
and  Albigence  H.-  Brown  for  the  sum  of 
¥750,000,  their  damages  afot^aid  by  them 
sustained  as  aforesaid,  and  for  costs,  and 
ttiat  the  moneys  which  may  be  adjudged  due 
them  for  thdr  damages  be  declared  a  lien 
on  the  said  Iron  Mask  mining  property,  he- 
fore  described,  and  that  the  same  be-  sold 
for  the  satisfaction  of  the  sold  damages  and 
costa" 

'  Wells,  McNeal  &  Taylor,  for  plaintitrs  In 
»ror.  Wolcott  &  Valle,  for  defendants^in  er- 
ror. 

BLUOTT,  J.,  (after  stating  the  tects.)  The 
sustaining  of  the  demurrer  to  tiie  amended 
complaint  is  assigned  for  error.  The  demur- 
rer spedflcs  several  grounds  of  objection; 
but  upon  this  review  It  la  only  necessary  to 
consider  whether  the  complaint  states  facts 
suffident  to  constitute  a  cause  of  action 
agahist  the  principal  defendants.  Lay,  Mal- 
lory, and  Brown.  Plaintiffs  claim  to  recover 
for  ^e  breach  of  a  certain  written  agreement 
entered  into  March  18^,  bi-iwocn  the 
defendants  Cummins -and  Olcott,  of  the  one 
part,  and  the  defendant  Lay,  acting  fur  him- 
self and  for  his  codefendants  Mallory  and 
Brown,  of  the  other  part.  It  U  alleged,  also, 
that  sedd  agreement  was  made  by  Cummins 
and  Olcott  In  pursuance  of  authority  from, 
under  a  contract  with,  and  for  the  benefit  of, 
plaintiffs,  as  well  as  for  the  benefit  of  Cum- 
mlas  and  Olcott,  who  are  made  dofondaiitti 
in  the  action  because  they  refused  to  Join  as 
plaintiffs.  Code,  8  12.  The  gravamen  of  the 
complaint  Is  that  defendants  Lay,  MaUory, 
and  Brown  refused  to  make  and  deliver  a 
deed  of  conveyance  of  their  certain  mining 
property  to  the  Iron  Mask  Minhig  &  Smdting 
Company,  as  by  said  agreement  In  writing 
th^  had  craitraoted  to  do.  Acconllng  to  the 
terms  of  the  written  agreement  the  defend- 


ants were  to  deliver  the  deed  to  the  mining 
property  at  the  time  of  the  first  payment  ot 
$250,000,  which  sum  was  to  be  provided  for 
as  follows:  The  Iron  Mask  Mining  &  Smelt- 
ing Company  was  to  be  organized  as  a  cor- 
poratioQ  with  a  capital  stock  ot  500,000 
shares.  Of  these  shares.  Lay  was  to  take 
26,000;  Cummins,  26,000;  Bailey.  16,000;  and 
Olcott,  15,000,— each  paying  therefor  at  the 
rate  of  $8.20  per  share,  thus  raising  a  fund 
of  $205,600.  Of  this  fund,  $250,000  was  to  go 
to  the  owners  of  the  property,  and  the  resi- 
due to  the  treasurer  of  the  corporation,  as  a 
smelting  works  fund.  The  agreement  in  re- 
gard to  the  first  payment,  and  the  agreement 
to  deliver  the  deed,  were  to  be  performed  at 
the  same  time.  They  were  mutual  and  de- 
pendent agreements;  and  performance,  or  an 
offer  to  perform.  In  respect  to  the  first  pay- 
ment, was  necessary,  to  make  It  incumbent 
upon  the  defendants  to  deliver  the  deed. 
Enc^ander  t.  Bogers,  41  Gal.  420;  Bakeman 
T.  Pooler,  15  Wend.  037;  2  Pars.  Gont  528, 
675;  2  Chit.  Cont  (11th  Ed.)  1082.  The  com- 
plaint alleges  that  plaintiff's  associates,  Cum- 
mins and  Olcott,  and  the  lion  Mask  Mlidng 
&  Smelting  Company,  notwithstanding  the 
default  of  the  defendants  in  respect  to  the 
delivery  of  the  deed,  "were  ready  and  willing 
to  accept  the  said  premises,  and  make  pay- 
mimt  therefor,  according  to  the  tonus,  letter, 
and  ^irtt,  of  the  said  agreemoit"  The  con- 
dition stated  in  the  complaint  In  respect  to 
the  re^tatloa  of  certain  rumors  upon  which 
the  above-named  pardea  were  ready  and  will- 
ing to  accept  and  pay  need  not  be  condd- 
ered,  since  the  complaint  nowhere  contains 
any  avermioit  to  flie  effect  that  the  first  pay- 
ment, of  $250,000,  or  any  part  thereof,  was 
paid,  or  offered  to  be  paid,  at  any  time,  by 
any  party  or  parties,  upon  any  condition 
whatsoever.  The  averment  that  Cummins 
and  OU'ott  and  the  Iron  Mask  Company  were 
ready  and  willing  to  accept  the  premises  and 
make  payment  Is  not  eq^valent  to  an  aver- 
ment of  payn^t,  or  of  an  offer  to  pay.  In  a 
case  of  this  kind,  when  th«  time  for  pay- 
ment has  actually  arrived,  mere  readiness 
and  willingness  to  pay  are  ImmatcriaL  Such 
reidiness  and  wllllngneBs,  without  more,  will 
not  discharge  contract  obligations.  An  aver- 
ment  of  readiness  and  wUltngness  .to  pay  pre- 
sents nothing  tangible  o^  substantlaL  It  in- 
volves little  more  than  the  state  of  mind  of 
the  party  presenting  the  plea,  and  the  de- 
termination of  an  issue  taken  thereon  would 
not  decide  the  rights  of  the  parties.  On  the 
other  hand,  an  averment  of  payment,  or  of 
an  offer  to  pay,  is  an  averment  of  an  overt 
act,— an  important  and  substantial  fact;  and 
the  determination  of  09  Issue  taken  thereon 
would,  subject  to  other  issues  In  the  case,  be 
decisive  of  the  controversy.  Hence  It  la  that 
to  state  a  cause  of  action,  In  a  case  of  this 
kind,  the  law  requires  that  the  complaint 
shall  contain  n  direct  and  positive  averment 
of  payment,  or  of  an  offer  to  pay.  The  fact 
that  the  delivery  of  the  deed  and  the  pay- 
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meat  of  the  money  under  the  contract  were 
to  be  accomplished  through  the  organization 
of  an  incorporated  company,  and  the  issuance 
and  transfer  of  shares  of  stock,  does  not 
change  or  affect  the  application  of  the  rule 
in  regard  to  the  time  of  performance,  nor 
does  it  affect  the  rif^ts  of  the  parties  that  the 
owners  of  the  property  may  hare  been  bound 
to  accept  the  26,000  shares  of  stoclc.  which 
lAy  agreed  to  take  at  $3.20  per  share,  as  part 
of  the  first  payment,  since  it  is  not  alleged 
that  the  resiune  of  title  first  payment,  or  any 
part  thereof,  as  specified,  was  either  paid  or 
offered  to  bo  paid.  Giving  the  written  agree- 
ment, as  pleaded,  a  fair  and  reasonable  con- 
struction. It  clearly  appears  that  the  in- 
tent of  the  parties  was  that  the  whole  trans* 
action,  up  to  and  including  the  first  payment, 
as  specified,  sliould  be  consummated  simul- 
taneously. There  Is  nothing  in  the  conduct 
of  the  parties,  nor  In  the  written  agreement, 
as  stated  in  the  complaint,  to  Indicate  tliat 
-Lay,  or  any  of  the  owners  of  the  mining 
property,  had  any  desire  or  Intention  to  or- 
ganize a  corporation,  and  issue  shares  of 
stoclE,  unless  by  so  doing  they  could  dispose 
of  their  property,  and  receive  therefor  the 
payments  as  specified  in  the  written  agree- 
ment; and  they  had  the  right  to  retain  their 
property  In  their  own  Individual  names,  un- 
less, concurrently  with  Its  transfer  to  the  cor- 
poration, the  first  payment,  ns  provided  by 
the  written  agreement,  was  paid  or  tendered 
for  their  acceptance.  The  complaint  does 
not  show  such  a  performance  or  offer  to 
perform  by  plaintiffs  or  their  associates  as 
made  It  incumbent  upon  defendants  to  deliv- 
er the  deed.  The  ruling  of  the  trial  court, 
sustaining  the  demurrer,  was  therefore  right, 
and  must  tM  offlrmed. 

On  Rehearing. 

PER  CURIAM.  Upon  the  rehearing  it  ts 
contended  that  plaintiffs  were  employed  by 
defendants  Lay,  Mallory,  and  Brown  as 
brokers  to  sell  the  mining  property  of  said 
defendants,  and  that  the  averments  of  the 
romplalnt  are  suthcient  to  maintain  an  ac- 
tion for  commissions.  The  complaint  sets 
forth  at  length  three  separate  agreements: 
'i.he  first  agreement  was  verbal.  It  was  en- 
tered Into  October  1,  1868,  between  plain- 
tiffs and  the  defendants  I^y,  Mallory,  and 
Brown,  whereby  It  was  agreed  that  plaintiffs 
might  cause  the  mining  property  of  said  de- 
fendants to  be  sold  for  the  price  of  $1,500,- 
000,  and  might  cause  a  corporation  to  be 
organized  for  the  purchase  thereof;  that,  in 
consideration  of  their  services  In  effecting 
such  sale,  plaintiffs  might  obtain  a  one-fifth 
part  of  the  capital  stock  of  each,  corpora- 
tion. By  such  agreement  It  is  not  to  be 
understood  that  plaintiffs  were  to  receive 
one-fifth  of  the  capital  stock  as  compensa- 
tion for  the  mere  service  of  organizing  a 
corporation  to  which  the  mining  property 
could  be  conveyed.  The  fair  construction 
of  the  agreement  is  that  ^alntiffs  might  ob- 


tain a  one>flfth  part  of  the  stock  of  such 
corporation  upon  condition  that  sold  defend- 
ants should  receive  the  full  sum  of  $1,500,000 
for  their  mining  property  by  the  sole  of 
the  remaining  foxir-fifths  of  the  stock,  or 
otherwise.  The  second  agreement  was  in 
writing.  It  was  entered  Into  March  IB, 
1887,  between  the  phiintlff  Bailey  and  the 
defendant  Cummins,  and  is  to  the  effect 
that  if  said  mining  property  should  be  found 
satisfactory  in  character  and*  value,  upon 
examination,  a  corporation  should  be  organ- 
ized, in  which  said  Bailey  and  Cummins 
should  have  the  right  to  purchase  a  certain 
amount  of  the  capital  ^ck.  The  third 
agreement  was  In  writing.  It  was  execut- 
ed by  defendants  Cummins  and  Olcott,  of 
the  one  part,  and  the  defendant  Lay,  of  the 
other  part;  Cummins  and  Olcott  acting,  as 
it  is  alleged,  for  plaintiffs  and  their  asso- 
ciates, m  well  as  for  themselves,  and  Lay 
acting  for  himself,  and  also  for  his  codefeud- 
ants  Mallory  and  Brown.  In  determining 
whether  or  not  a  cause  of  action  ia  alleged 
under  the  tlilrd  agreement,  its  provisions 
must  be  considered  and  construed  in  the 
light  of  the  two  former  agreements,  and 
In  connection  with  the  acts  and  doings  of 
the  several  parties  thereto,  or  interested 
therein,  as  alleged  In  the  complxilnt.  The 
third  agreement  .provides  for  the  sale  of 
said  mining  property  through  the  organiza- 
tion of  a  corporation,  and  the  disposal  of 
Its  capital  stock.  By  this  agreement  the  de- 
fendants Lay,  Mallory.  and  Brown  were  to 
rec^ve  the  full  sum  of  $1,500,000  for  their 
property,  though,  as  a  means  of  raising  a 
part  of  such  suim,  it  was  provided  that  the 
defendant  Lay  should  subscribe  and  pay  for 
certain  shares 'of  the  capital  stock  at  a  cer- 
tain price  per  sliare.  With  this  exception, 
said  defendants,  by  the  third  agreement, 
were  to  make  no  deduction  from  the  full 
purdiase  price,  of  $1,500,000,  not  did  they 
undertake  to  pay  any  commissions,  nor  in 
any  way  to  compensate  plaintiffs  for  their 
services.  Flamtiffs  were  to  have  the  privi- 
lege of  subscribing  and  paying  for  a  certain 
proportion  of  the  capital  stock  at  a  certain 
price  per  share.  It  cannot  be  maintained, 
under  and  by  virtue  of  any  of  the  agrees 
ments,  or  any  of  the  averments  of  the  com* 
plaint,  that  plaintiffs  are  entitled  to  recover 
commissions  as  brokers.  It  is  true  the  third 
agreement  provides  for  the  sale  of  the  prop- 
erty upon  certain  terms  and  conditions,  but 
the  only  benefit  plaintiffs  could  derive  from 
the  consimimation  of  the  sale  was  the  priv* 
liege  of  purcliaslng,  at  a  spedflc  price,  a  oer* 
tain  portion  of  the  capital  stock  of  the  cor- 
poration to  which  the  ninipg  property  was 
to  be  conveyed.  The  conclusion  of  the  com- 
plaint shows  that  the  action  Is  fof  damages 
against  the  owners  for  their  refusal  to  deed 
the  premises,  rather  tliau  a  suit  for  com- 
mlssionfi.  The  prayer  is  for  judgment 
against  the  owners  for  the  sum  of  $750,000» 
the  amount  of  the  gains  and  profits  whidi 
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It  la  alleged  plaintUfg  mlgbt  and  would  have  t 
realized  from  the  purchase  of  their  share 
In  the  capital  stock,  but  for  the  default  of 
the  owners  in  consummatlug  the  agr^ment 
of  sale.  The  further  prayer  Is  that  such 
judgment  be  declared  a  Ucn  upon  the  mln- 
Ing  property,  and  that  said  property  be  sold 
to  satisfy  such  damages  and  costs.  Such 
RTermente  and  prayers  are  entirely  incon- 
sLstent  with  the  claim  the  suit  la  for 
commissions.  ' 

Does  the  complaint  state  a  cause  of  action 
ou  the  theory  that  plaintiffs  were  purchas- 
ers? The  pleader  undertakes  to  allege  a 
breach  of  the  third  agreement  In  certain 
particulars.  It  is  alleged  that  defendants 
Lay,  Mallory,  and  Broiwn  would  not  make 
a  conveyance  of  the  mining  property  to  the 
corporation,  nor  deposit  such  deed  of  con- 
reyance  with  the  tmstee  mentioned  in  the 
agreement,  nor  participate  in  the  organiza- 
tion and  issuance  of  the  capital  stock  of 
the  corporation.  In  respect  to  these  aver- 
ments it  need  only  be  said  that  the  agree- 
ment does  not  provide  that  sold  defend- 
ants should  organize,  or  participate  in  the 
organization  of,  the  corporation,  except  that 
they  should  be  named  as  directors  and  offi- 
cers thereof.  Besides,  it  Is  alleged  that  the 
corporation  was  duly  organized.  The  issu- 
ance of  the  stock  would  have  been  of  no 
avail  to  any  one  without  the  conveyance  of 
the  mining  property  to  the  corporation,  and 
by  the  terms  of  the  agreement  the  delivery 
of  such  conveyance  was  to  be  concurrent 
with  the  performance  of  certain  acts  by 
plolntitl's  and  their  associates.  It  Is  true 
the  complaint  alleges  that  Cummins  and 
Olcott,  associates  of  plaintiff,  duly  kept  and 
performed  all  the  conditions 'ox  tbe  agree- 
ment with  said  Lay,  MaUory,  and  Brown, 
by  them  to  be  kept  and  performed.  But  In 
view  of  the  other  avermemts  of  the  com- 
plaint it  is  clear  that  this  averment  cannot 
be  taken  to  mean  that  Bailey  and  Cummins 
and  Olcott  had  each  severally  offered  to 
pay  for  and  take  the  number  of  shares  of 
stock  by  them  to  bo  taken  and  paid  for  as 
a  means  of  raising  their  quota  of  the  first 
cash  payment,  of  ¥25^,000.  As  was  said  in 
our  first  opinion,  supra,  the  gravamen  of 
the  complaint— the  real  gist  of  the  action- 
is  the  alleged  breach  of  defendants  to  make 
and  deliver  a  deed  of  the  mining  property 
to  the  corporation.  This  the  defendants 
Lay,  Mallory,  and  Brown  had  agreed  to  do 
upon  certain  conditions.  The  essential  con- 
dition was  that  they  should  receive  the  first 
payment  of  ¥250,000  at  the  time  of  the  mak- 
ing and  delivery  of  the  deed. 

Counsel  for  plaintiffs  contend  that  it  Is 
not  necessary  that  actual  payment  or  offer 
to  pay  should  be  alleged,  but  that  the  aver- 
ment that  Cummins  and  Olcott  were  ready 
and  willing  to  accept  the  premises,  and 
make  payment  therefor  according  to  the 
terms  of  the  agreement.  Is  sufficient  Such 
an  aTerment  may  suffice,  under  some  di- 


cumstances,  but  It  is  not  the  general  rule 
applicable  to  cases  of  this  kind.  Counsel 
dte  Smith  v.  Lewis,  26  Conn.  110-118,  in 
support  of  their  view.  In  that  case,  where 
the  sufflctency  of  the  declaration  was  con- 
sidered after  verdict,  the  declaration  al- 
leged a  readiness  and  willingness  on  tne 
part  of  plaintiff  to  perform  all  the  acts  to 
be  done  by  him,  particularly  describing 
them,  on  the  day  mentioned  for  their  per- 
formance in  the  agreement  It  also  alleged 
that  the  defendant  did  not  perform,  fulfill, 
or  keep  anything  Ir  tbe  agreement  on  his 
part  to  be  kept  and  performed,  but,  on  the 
contrary,  wholly  neglected  and  refused,  and 
ever  since  has  neglected  and  refused,  so 
to  do.  Upon  this  state  of  Uie  pleadings 
the  court,  in  its  opinion,  says:  "The  refus- 
al of  the  defendant  to  perform  the  agree- 
ment on  his  part,  when  the  plaintiff  was 
ready  and  willing  to  perform  It  on  his  part, 
superseded  the  ncctKsity  of  any  further  acts 
towards  a  performance  by  the  latter,  even 
If,  under  any  circumstances,  it  woulu  luvc 
been  necessary  to  go  further,  and  allege  a 
tender  or  offer  by  the  plaintiff,  and  thertv 
fore  that  the  declai-ation  shows  that  the 
plaintiff  did  all  that  was  nece^ry  for  iiitu 
to  do  in  order  to  maintain  this  action.  Tiie 
refusal  of  the  defendant  to  perlorm  would 
render  such  an  offer  a  futile  act,  which 
the  law  did  not  require."  In  the  present 
case  the  complaint  does  not  show  a  refusal 
to  perform  on  the  part  of  Lay,  Mall.iry, 
and  Brown.  It  shows  that  they  failed  and 
neglected  to  perform,  claiming  that  the  $250,- 
000  should  be  deposited  to  their  credit  be- 
fore the  delivery  or  deposit  of  tbe  dec  I  of 
conveyance.  The  pleader  alleges  that  such 
claim  was  false.  Technically,  \i  was  not  la 
accordance  with  the  terms  of  the  agreement 
As  was  said  In  om*  original '  opinion,  plain- 
tiffs were  boimd  to  pay  the  $250,000,  not  be- 
fore the  delivery  of  the  deed,  but  concur- 
rently with  each  delivery.  Neverthelesii, 
such  claim  or  excuse  for  not  delivering  the 
deed  was  of  such  a  character  that  it  oiiv 
not  be  properly  called  a  refusal  on  their 
part  to  deUver  the  deed,  nor  a  violation  of 
their  contract,  without  an  offer  to  pay  or 
deposit  the  money  on  the  part  of  plaintiffs 
and  their  assodates.  In  fact,  such  a  claim, 
by  its  very  nature,  called  for  payment  or 
deposit  of  the  money,  or  a  bona  fide  offer 
so  to  do,  on  tbe  part  of  plaintiffs,  before 
they  could  JusUy  <dalm  that  defendants 
were  In  default  Giving  the  averments  of 
the  complaint  a  fair  and  reasonable  con- 
structitm,  It  nowhere  appear*  that  Lay  and 
his  associates  refused  absolutely  to  perform 
their  concurrent  agreements.  Moreover,  the 
complaint  in  this  action  does  not  allege  an 
unconditional  readiness  and  willingness  on 
the  part  of  plaintiffs  and  their  associates  to 
accept  the  premises,  and  make  payment 
therefor,  according  to  the  terms  of  the  writ- 
ten agreement  The  averment  is  that  Cum- 
mins and  Olcott  and  the  Iron  Mask  Mining 
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Compauy  were  ready  and  willing  to  accept 
tbe  premises,  and  pay  according  to  the 
terms,  letter,  and  apirit,  said  agrennent, 
provided  would  produce  and  d^rer 
smelter  retoms  of  ore  samples  taken  from 
the  mine,  in  refat&tion  of  •  certain  nunors 
and  charges  of  corrupt  practices  aU^ted 
against  said  Lay  in  req>ect  to  fbo  examlna* 
tlon  of  the  mine  and  ore  somides  takea 
therefrom;  that  Lay  frequently  promised  to 
do  this,  but  had  never  complied  with  such 
imunises.  Hiese  atermentB  were  foreign  to 
the  terms  of  the  contract  Plalntilts  and 
their  associates  undertook  to  examine  and 
satisfy  themselves  as  to  the  character  and 
value  of  flie  mining  ptopertyi  and  the  com- 
plaint alleges  that  they  did  so.  By  the 
terms  o£  the  agreement.  Lay  did  not  under- 
take to  prodnce  and  deliver  amdter  retnnis 
of  the  ore^  nor  In  any  manner  to  refute  ru- 
mors and  charges  affecting  such  mining 
peop&tj.  His  alleged  prombwR  to  prodnce 
and  deliver  aucA  smeltor  returns  were  not 
tn  the  wtitt^  agreement,  and  are  not  al- 
leged to  have  beai  made  upon  any  new 
consideration.  Notwithstanding  the  com- 
idnint  Is  long,  and  much  Involved,  we  have 
endeavored  to  give  tbe  same  cu^ul  oon- 
rtderation,  and  now  feel  cMistialned  to  ad- 
here to  our  fwmer  decMon. 

(18  Colo.  398) 

In  re  UNIVERSITY  FUND. 
(Supreme  Court  of  Colorado.  March  21,  1893.) 

BUfHSHS  COORT— 8uUMI8BIO>)  OF  QCBSTlOHa  BT 

Lroislatube. 

The  supreme  court  is  not  antborized,  in 
response  to  legislative  Inquiry,  to  pass  upon 
the  constitntloDality  of  a  statute  already  en- 
acted. 

Opinion  at  the  court  In  response  to  the 
following  resolution  and  Interrogatories: 

Whereas,  doubts  exist  as  to  the  conatltn- 
tlMiaUty  of  senate  bill  No.  333,  therefore  be 
It  resolved  by  the  senate  of  tbe  state  of  Colo- 
rado that  the  supreme  court  be  respectfully 
requested  to  answer  the  following  interroga- 
tions: 

First  Does  the  constitution  delegate  to  the 
legislature  the  power  to  provide  that  the 
proceeds  of  sales  of  lands  donated  by  the 
United  States  to  the  state  of  Otrtorado  for 
tbe  benefit  of  the  university  shall  constitute 
a  "university  land  permanent  fund,"  or  any 
permanent  fund,  or  any  fnnd,  or  does  the 
constitution  delegate  to  and  invest  the  board 
of  regents  of  the  university  with  the  power 
of  exduEdve  control  and  direction  of  the  pro- 
ceeds of  sales  of  said  land  for  the  benefit 
of  the  university,  so  that  the  principal  of 
said  unlverrity  Innd  xiennanent  fnnd  may  be 
used  by  said  reg«its  for  any  purpose  for 
the  benefit  of  the  university? 

Second.  Are  the  provisions  of  the  bill  pro[^ 
erly  the  subject-matter  of  legislation? 

PER  CURIAM.  The  questions  propotmded 
ore  not  sufficiently  apedflc^  as  we  have  fre- 


qnenfly  indicated;  but  flke  prludpal  object 
<tf  fhe  inquiry,  as  stated  1^  oonnsd,  is  to  se- 
cure the  o{rinion  of  the  court  upon  the  con- 
Btituti<»uillty  <a  certain  stetutes  heretofore 
passed  by  Uie  legldatare.  Authority  to  pass 
the  proposed  bill  in  no  way  d^^ends  upon 
the  validity  of  those  statutes,  and  we  ore 
not  at  liberty  to  pass  npon  such  questi<His 
in  reepmse  to  legislative  inquiry.  This  has 
already  been  determined  1^  the  oonrt  In 
Re  District  Attorneys,  (In  re  Smate  ^  No. 
60^)  12  Oola  471,'  21  Fac.  Bep.  478,  Judge 
H^m,  speaUng  tor  the  oourt,  said:  "Uptm 
mature  bivestlgatttm  and  r^eotlon,  we  are 
of  tb»  opinion  that  executive  questions  must 
be  e»!lnsively  Juris  publid,  and  tbRt  legis* 
latlve  questions  must  be  connected  with  pend- 
ing leglslatton,  and  relate  either  to  the  con- 
Btltntlonality  tbereat  or  to  matters  connected 
tberewltb  of  purely  pnUio  right" 

In  response  to  the  second  Interrogatory, 
we  can  only  say  that  we  find  no  constitution- 
al provision  that  the  proposed  act  contra- 
vaiea. 


as  Colo.  632) 

LEVY  V.  SPENCER. 
(Supreme  Court  of  Colorado.    June  19,  1883.) 

CONTRM.18— VaLIDITT— POBLIC  FOLICT— FLBAD- 
iSQ  AND- Proof— Variance. 

1.  An  agreement  between  two  real-estate 
agents,  representing  different  principals,  to  di- 
vide commisflioDs  in  case  they  could  effect  a 
sale  or  excbauge  between  their  respective  prin- 
cipals, is  void  us  against  public  policy. 

2.  In  Buch  case,  the  fact  that  the  sale  was 
effected  at  the  valnatlon  thnt  each  princii»l 
bad  set  on  hia  property  with  hia  agent  will  not 
give  validity  to  the  agreement 

3.  Tbe  complaiut  in  an  action  to  recover 
part  of  the  commissions  for  the  sale  of  certain 
land  alleged  that  plaintiff  and  defendant  were 
real-estate  agents  representing  different  princi- 
pals; that  they  agreed  to  endeavor  to  effect  a 
sale  between  their  respective  principals;  that, 
in  case  of  briuging  about  such  sale,  they  were 
to  divide  commistjions;  and  that  tbey  did  effect 
such  8al&  Heiitt  that  evidence  Is  incompetent, 
under  sach  allegations,  to  show  that  plaintiff 
and  defendant  merely  acted  as  middlemen  in 
bringing  their  respective  principals  together, 
and  that  the  sale  was  In  fact  negotiated  br  the 
principals  themselves. 

Appeal  frmn  district  oour^  Arapahoe  coun- 
ty. 

Action  by  Benjamin  D.  Spencer  against 
Archibald  T.  Levy  to  recover  port  of  the 
commissions  received  by  defendant  for  the 
sale  of  certain  real  estate.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  other  t&eta  fully  appear  in  the  fol- 
lowing stat^ent  by  GODDARD,  J.: 

This  action  was  instituted  by  the  appeUee 
In  the  district  court  of  Arapahoe  county  to 
recover  from  the  appellant  a  part  of  a  com- 
mission received  by  him  on  account  of  a  cer- 
tain real-estate  transaction.  On  the  14th 
day  of  March,  1890,  the  plaintiff  filed  an 
amended  complaint  which.  In  substance,  Is 
as  follows:  "That  both  i^Intitr  and  defend- 
ant herein  ore  real-estate  agents,  residiiv 
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and  doing  busbiess  In  Ibe  dty  of  Denver, 
and  the  state  of  Colorado,  and  were  so  re- 
stdlng  and  doing  business  in  said  city  at  tbe 

times  herein  mentioned.  That  on  the  

day  of  ,  A.  D.  1889,  at  Denver,  Colora- 
do, the  said  defendant,  as  a  real-estate  agent, 
as  aforesaid,  had  In  his  hands  for  sale  an 
undivided  one-half  Interest  In  lots  seven  to 
sixteen,  (7-10.)  Inclusive,  block  one  hundred 
and  forty-one,  (141.)  East  Denver,  said  prop- 
erty being  located  at  the  comer  of  Seven- 
teenth and  Stout  streets,  city  of  Denver,  and 
better  known  as  the  'Albany  Hotel  Proper- 
ty;'  said  undivided  interest  being  the  proper^ 
of  one  Charles  H.  Nix,  the  said  one-half  in- 
terest to  be  sold  by  said  defendant  for  two 
hundred  and  fifty  thousand  dollars,  ($250,- 
000.)  That  as  commission  for  the  sale  of 
Bald  one-half  interest,  as  plaintiff  Is  informed 
and  believes,  and  so  charges,  was  then  to  be 
paid  to  said  defendant  the  sum  of  ten  thou- 
sand dollars,  ($10,000.)  That  at  the  same 
time  and  place  this  plaintiff  did,  as  agent 
as  aforesaid,  have  for  sale  a  certain  one- 
balf  undivided  interest  In  certain  real 
estate  lying  and  bdng  in  the  county  of 
JefTerson,  and  state  of  Colorado,  •  •  • 
for  sale  for.  the  sum  of  sevonty-flve  thousand 
dollars,  ($75,000,)  and  in  the  event  of  mak- 
ing the  sale  of  said  property  this  plalntlir 
was  to  receive  the  sum  of  three  thousand 
seven  hundred  and  fifty  doUars  ($3,750)  as 
commission;  said  last  described  ouc-hnlf  in- 
terest being  the  property  of  one  A.  1j.  Jones. 
That  said  Jones  and  said  Nix,  being  de- 
sirous of  tradhig  or  selliiw;  their  aforesaid 
interests,  the  said  plaintiff  and  defendant, 
as  agents  of -said  parties,  being  desirous  of 
brinplng  about  said  sale  or  said  trade  for 
said  property.  In  consideration  of  that  fact, 
and  for  other  mutuni  tx>nefitB  and  considera- 
tions, said  philntiff  and  snid  dofendant  did 

on  the    day  of   ,  1889,  agree  by 

and  with  each  other  that  each  of  said  plain- 
tiff and  defendant  were  to  -use  their  best 
endeavors  to  effect  a  trade  of  the  said  prop- 
erty between  the  said  Nix  and  the  said 
Jones  at  the  prices  hereinbefore  stated,  and 
that,  in  the  event  of  their  effecting  a  trade 
or  sale  between  the  said  parties,  that  in  con- 
siderations of  that  fact  and  other  considera- 
tions herein  mentioned,  that  they  would  each 
pay  to  the  other,  whenever  collected,  one- 
half  of  the  commission  paid  to  said  agents, 
by  their  respective  principals.  That  on  the 

—  day  of  .  A.  D.  1889,  pLiIntiff  and 

defendant  did  effect  a  trade  or  sale  of  the 
properties  herein  mentioned  between  their 
respective  principals,  the  said  Jones  and  the 
said  Nix.  at  the  prices  hereinbefore  men- 
tioned; the  said  Jones  executing  to  the  said 
Nix  a  trust  deed  upon  the  aforesaid  Albany 
Hotel  property  of  the  difference  between 
the  price  of  his,  the  said  Jones',  property  and 
the  price  of  the  said  Nix's  Albany  Hotel  prop- 
erty. That  defendant  has,  as  plaintiff  is  in- 
formed and  believes,  and  so  charges,  col- 
lected and  settled  with  the  raid  Nix  for  tbe 


;Colo. 

ctmimlsslon  agreed  to  be  paid  to  said  defend- 
ant by  said  Nix,  to  wit,  the  sum  of  ten  thou- 
sand dollars,  ($10,000.00.)  That  plaintiff,  before 
the  institutlou  of  this  suit,  has  demanded  of 
said  defendant  one-half  of  the  said  com- 
mission paid  by*  the  said  Nix  to  defendant, 
and  to  which  this  plaintiff,  under  his  afore- 
said contract,  was  entitled,  to  wit,  the  sum 
of  five  thousand  dollars,  ($5,000.00.)  That  the 
defendant  has  failed  and  refu3e<l,  and  still 
fails  and  refuses,  to  pay  to  this  plaintiff  any 
part  of  said  sum  of  five  thousand  dollars, 
($5,000.00.)  Wherefore  plaintiff  demands 
Judgment  against  the  said  defendant  for  the 
sum  of  five  thousand  dollars,  ($5,000.00.)  for 
Interest,  and  the  cost  of  this  suit"  Defend- 
ant demurred  to  the  amended  complaint,  on 
tbe  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  which 
demurrer  was  sustained,  and  thereafter,  on 
May  0,  1890,  philntlfr  filed  the  following 
amendment:  "Plaintiff  alleges  that  be  Is 
ready  and  willing  and  does  hereby  allow  to 
defendant  I^evy  credit  on  the  five  thousand 
doUars  claimed  by  this  plaintiff  from  said 
defendant,  one-lmlf  of  three  thousand  seven 
hundiied  and  tlfty  dollars,  to  wit,  the  sum  of 
eighteen  hundred  and  seventy-five  dollars 
($1,875.00,)  being  one-half  the  amount  due 
to  this  plaintiff  from  his  principal,  A.  L. 
Jones.  Plaintiff  makes  this  as  an  amend- 
ment to  and  as  part  of  the  amended  com- 
plaint herein.  Wherefore  the  plaintiff  prays 
as  In  his  amended  complaint  for  tlie  sum  of 
five  tiiousand  dollars,  subject  to  a  credit 
thereon  of  the  sum  of  elRhfeen  hundre<l  and 
seventy-five  dollars;  prays  for  his  costs  here- 
in, and  for  all  other  proper  relief."  A  motion 
was  Interiwsed  to  strike  out  this  amendment 
for  the  following  reason,  among  others: 
"First,  because  the  said  amendment  does  not 
state  any  fact  upon  which  a  cnnse  of  action 
could  arise,  nor  any  fact  which,  taken  in 
connection  with  the  original  complaint,  to 
which  It  Is  an  amendment,  (or  of  which  It 
Is  an  amendment.)  is  sufficient  to  constltutti 
a  cause  of  action;"  and  also  a  motion  for 
Judgment  on  the  pleadinss.  Tliese  motions 
were  denied.  Thereupon  the  defendant  an- 
swered as  follow.s:  "And  now  comes  the 
defendant  In  the  above-entitled  action,  and 
for  a  first  defense  to  the  plaintiff's  amend- 
ed complaint  and  the  80-eallo<l  amendment 
thereto  he  denies  each  and  every  allegation  in 
said  amended  complaint  and  the  amendment 
thereto  contained,  and  takes  Issue  thereon. 
And  for  a  second  defense  to  s,iid  amended 
complaint  and  the  amendment  thereto  the 
defendant  says  that  It  appears  in  and  by 
said  amended  complaint-  and  the  amend* 
ment  thereto  that  the  plaintiff  and  defendant 
were  agents  for  two  separate  principals,  un- 
der contracts  to  sell  the  lands  of  said  several 
principals  for  cash;  and  that  the  said  agents 
conspired  and  confederated  toifether  to  force, 
persuade,  and  by  virtue  of  said  conspiracy 
and  eonfedf>ratlun  did  force  and  persuade* 
their  several  principals  to  enter  Into  an  ex- 
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change  of  their  lands,  contrary  to  their  re- 
spective contracts  with  their  respective  prin- 
cipals. That  it  further  appears  by  said  com- 
plaint that  the  commission  sued  for  by  the 
plaintiff  In  tills  cause,  and  the  amount  which 
be  seeks  to  recover,  Is  part  and  portion  of  a 
fund  which  accrued  to  said  agents  by  reason 
of  said  unlawful  conspiracy  and  combination 
between  the  plalntiH  and  defendant.  That 
the  agreement  between  the  plaintiff  and  de- 
fendant, as  set  forth  in  said  complaint  and 
the  amendment  thereto.  Is  contrary  to  public 
policy  and  to  law,  and  that  the  plaintiff 
herein,,  being  a  party  thereto,  cannot  in  law 
recover  any  part  or  portion  thereof  from  the 
defendant"  Upon  moUoa  of  plaintiff  the 
second  defense  was  stricken  out  The  case 
coming  on  for  trial,  defendant  objected  to 
the  admission  of  any  evidence,  becanse  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  objection 
was  overruled;  and  upon  the  evidence  ad- 
duced the  court  found  for  the  plaintiff,  and 
assessed  his  damages  at  the  sum  -nt  $1,625, 
and  rendered  Judgment  accordingly.  To  re- 
verse this  Judgment  the  d^etidant  prosecutes 
this  appeal. 

Charles  M.  Qunpbell.  Joseph  0.  Helm, 
D.  y.  Bums,  and  Frank  0.  Gondy,  for  ap- 
pellant Long,  Johnson  &  Given,  tor  ap- 
pellee. 

GODDARD,  J.,  (after  statUig  the  facts.) 
This  record  presents  but  one  question  that 
we  can  properly  consider,  and  one  that  was 
fully  and  fairly  presented  in  the  court  be- 
low by  the  demurrer,  the  answer,  and  the 
objection  to  the  admission  of  any  testimony 
under  the  complaint,  and  that  Is  whether 
the  complaint  states  a  cause  of  action.  This 
Is  to  be  determined  by  the  validity  or  In- 
validity of  the  agreement,  as  therein  stated, 
upon  which  appellee  predicates  his  right  to 
recover.  In  our  Judgment,  this  agi'eement 
comes  clearly  within  that  class  of  contracts 
that  Is  InMbited  by  public  policy,  and  con- 
sequently void.  By  its  terms  each  agent 
was  to  share  In  the  commissions  paid  by 
both  principals.  The  compensation  to  be 
Jointly  shared  was  contingent  upon  the 
consummation  of  the  trade  or  sale,  and  tlils 
would  have  a  tendency  to  induce  them  to 
disregard,  if  not  to  sacrifice,  the  interests 
of  tbelr  prindpals,  If  necessary  to  effect  that 
result  The  fact  that  a  sale  price  was  fixed 
by  the  principals  upon  their  respective  prop- 
erties does  not  answer  this  objection.  Each 
was  entitled  to  the  benefit  of  the  unUased 
Judgment  of  his  a^nt  as  to  the  value  to 
be  placed  npon  the  other's  property,  and  to 
a  reasonable  effort  on  the  part  of  snch  agent 
to  obtain  a  rednctl<Hi  of  the  value  to  be 
allowed  tberefOr  In  tbe  exchange.  Their  pe- 
cunlary  intmet  might  have  prevented  such 
disinterested  action  on  the  part  of  tlies*- 
agents;  and,  It  appearing  from  the  allcgar 
tions  of  the  complaint  that  they  "did  eflfect 
v,S3r.no.li— 27 


the  trade  or  sale  of  the  property  as  between 
their  respective  principals,"  the  transaction 
Is  as  objectionable  as  those  universally  con- 
demned, wherein  one  agent  acts  for  both 
principals  without  their  knowledge  or  con- 
sent Tills  objection  is  not  answered  by  the 
claim  that  the  evidence  as  Introduced  shows 
a  transaction  different  from  that  pleaded, 
that  their  principals  negotiated  the  trade 
between  thems^ves,  and  that  In  fact  plain- 
tiff and  defendant  acted  only  as  middlemen 
In  bringing  Nix  and  Jones  together.  Such 
evidence  was  not  Inadmissible  merely  be- 
cause variant  from  the  allegations  of  the 
complaint,  but  because  of  the  fundamental 
vice  In  the  complaint  itself  in  not  stating 
a  cause  of  action  susceptible  of  proof,  or 
one  that  would  Justify  the  admission  of  any 
testimony  or  uphold  any  Judgment  The 
contention  of  appellee's  counsel  that,  the 
transaction  being  completed,  and  money 
paid,  the  appellant  cannot  avail  himself  of 
the  lllegali^  of  the  contract  to  retain  it, 
cannot  be  sustained.  The  cases  relied  on  as 
upholding  the  doctrine  that  when  profits 
are  realized  through  an  illegal  transaction, 
and  received  by  one  of  the  Joint  owners, 
they  cannot  be  retained  by  him  by  reason  of 
the  Illegality  of  the  transactions  through 
which  they  are  derived,  are  dearly  distln- 
gi^hable  from  the  case  at  bar.  In  this  case 
appellee  ass«ts  a  claim  against  appellant 
foimded  upon,  and  recoverable  only  throu^ 
and  by  virtue  of,  an  Illegal  agreement  It 
Is  therefore  an  action  to  enforce  an  Illegal 
executory  contract  The  well-established 
rule  in  such  case  is  as  expressed  In  Railway 
Oo.  V.  Buck,  lis  Ind.  566,  19  N.  E.  Rep.  453. 
"It  Is  quite  true  that  a  plaintiff  will  in  no 
case  be  permitted  to  recover  when  It  Is 
necessary  for  him  to  prove  his  own  illegal 
act  or  contract  as  a  part  of  hia  cause  of 
action,  or  when  an  essential  element  of  his 
cause  of  action  Is  his  own  violation  of  law." 
Our  conclusion  on  this  question  renders  a 
notice  of  the  other  errors  assigned  unneces- 
sary. The  Judgment,  therefore,  will  be  re- 
versed for  the  reasons  above  given, 

9  UtRb.  126) 
JONES  V.  GALLIQHER. 
(Supreme  Court  of  Utah.    June  20,  1893.) 

INTKBEST— USTHOD  OF  COHPDTATION. 

In  an  action  for  a  balance  due  on  an  ac- 
count current  it  is  error  to  compute  interest 
with  monthly  rests  when  there  is  no  evidence 
to  justify  such  manner  of  computing. 

Appeal  from  district  court,  third  district 
Action  by  Thomas  R,  Jones  against  Wll 
liam  G.  Galllgher.  From  a  J'ldgintait  for 
plaintiff,  def^idant  appeals.  Modified. 

J.  O.  Sutherland,  for  appellant  Bennett, 
Marshall  &  Bradley,  for  respondent 

MINER,  J.  Tbia  atsOaa  was.broaght  to  re- 
cover a  balance  due  the  plaintiff  on  account 
currait  fear  mcmey  advanced  for  the  use  of 
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the  defendant,  and  for  commlsslona  u  a 
broker.  The  case  was  tried  in  the  district 
court,  and  judgment  rendered  tn  ftivor  of 
tiie  plaintiff  tor  the  som  ot  $2,481.18,  prin- 
cipal and  Interest  From  tills  judgment  an 
appeal  la  taken  to  tills  coorL 

Tlie  principal  mon  ccnnplalned  <tf,  and  the 
onl7  errors  we  deem  It  necessary  to  condder, 
are  those  found  In  the  computation  of  Inter- 
est on  the  balance  found  due  the  plaintiff 
August  1,  1878.  In  making  up  the  account 
of  the  plalntlfF  against  Oalllgher,  which  oa 
January  2,  1879^  amounted  to  $11,946.53,  the 
sum,  of  $661.08  Is  erroneoudy  computed  as 
Interest  on  the  monthly  account  computed 
with  monthly  rests.  We  find  no  sufficient 
evidence  in  the  record  justifying  the  mak- 
ing of  this  monthly  computation  of  interest, 
and  do  not  think  it  should  be  so  computed. 
Oomputing  interest  on  the  August  balance 
of  $9,471.70  to  November  13,  1878,  would 
make  $270.93,  which,  added  to  the  balance 
of  the  Galllgher  account,  would  reduce  his 
debit  to  $11,412.20.  Galllgher'a  credit,  as 
shown  by  the  account  In  proof,  amounts  to 
$6,214.25;  GaUigher  admitted  counterchilm, 
$1,110;  admitted  damage  on  Bonanza,  $3,- 
847.25;  total,  $10,671.50,— leaving  a  balance 
due  plaintiff  November  13,  1878,  of  $740.70. 
Oomputing  interest  on  this  sum  to  the  date 
of  judgment,— 11  years,  5  months,  24  days,— 
$846.81,  this  leaves  due  the  plalnticr  the  sum 
of  $1,587.51,  for  which  sum  judgment  should 
have  been  rendered  in  his  ^ror.  The  judg- 
ment as  rendered  Is  $843.67  In  excess  of 
plaintiff's  claim,  and  should  be  modified  ahd 
reduced  to  the  sum  of  $1,587.51,  and,  as  thus 
modified  and  reduced,  the  judgment  of  the 
district  court  stands  affirmed,  with  costs  of 
this  court  to  the  appelant.  I^alntUE  Is 
awarded  costs  of  the  lower  court 

BABTCH  and  SMITH,  JJ„  concur. 


(4  Arts.  34) 

WATlfiKVAUq  HIN.  OO.  t.  LEACH  et  al. 
(Bnpreme  Coort  ct  Ariraia.   April  IS,  ISOa) 

HnCBS  Atf-D  HlNIKO — IntbbsBOTING  TbINS — RlGSTI 

OP  Locators — Validity  of  Clajh. 

1.  Rev.  St.  U.  8.  I  2320.  providing  that  a 
mlDlng  claim  shall  not  exceed  1,500  feet  to 
length  alous  the  vein  or  lode,  does  not  require 
the  claim.  In  order  to  be  valid,  to  be  located 
along  the  course  of  a  lode.- 

2.  Where  the  side  lines  of  a  claim.  Instead 
of  the  end  Uaes^  cross  the  course  of  the  lode, 
the  side  lines  will  be  treated  as  end  lines,  In 
order  to  define  the  locator's  rights  to  punne 
the  lode  on  its  dip. 

8.  ICev.  St.  U.  S.  e  2322,  gives  to  the  own- 
w  of  a  mining  location  all  veins,  lodes,  or 
ledges,  thrciisrhout  their  dpplh,  the  tops  or 
apexes  of  which  lie  inside  the  surface  lines  of 
the  senior  location.  Section  2336  provides  that 
where  two  or  more  veins  intersect  or  cross 
each  other  the  prior  location  Is  entitled  to  ail 
ore  within  the  space  of  Intersection,  bat  the 
subsequent  lo(?«tor  shall  have  the  right  of 
way  through  the  space  of  intersection. 
tliat  U  a  lode  oa  a  Juuior  locatioa  intersects. 


on  Its  strike,  wlCbln  the  botindariet  of  a  senltv 
location,  a  lode  on  the  senior  location,  the  lat- 
ter act  did  not  give  to  the  junior  locator  the 
right  to  talie  all  the  ore  in  the  first-mentioned 
lode  within  the  boundaries  of  both  the  senior 
or  junior  location  except  at  the  space  of  Inter- 
section,  and  bence  such  act  did  not  conflict 
with  section  2322,— an  earlier  act,— «o  as  pai- 
tially  to  repeal  it. 

Appeal  from  district  court,  Cochise  coua- 
ty;  Richard  E.  Sloan,  Judge. 

Action  by  the  Watervale  Mining  Company 
against  Charles  W.  Leach  and  E.  B.  Gaga 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Reversed. 

Wm.  H.  StUweil.  toe  appelant  WlUiam 
HerilnA  for  appellees 

KIBBET,  J.  This  action  grew  out  of  the 
assertion  and  exerdae  by  the  appellees  (de- 
fendants below)  of  a  disputed  right  to  ex- 
tract and  appropriate  silver  ore  from  a' 
lode  lyhig  within  the  boundary  limits  of 
the  mining  claim  known  as  the  "Black 
Eagle,"  owned  by  the  appellant  The  facts 
disclosed  by  the  record,  so  far  as  they  ar« 
pertinent  to  the  quesUon  presented  to  this 
court,  are  that  on  the  1st  day  of  January, 
1SS2,  the  Black  Eagle  mining  location  was 
made;  that  slnoe  that  time  the  claimants 
of  that  mine  have  performed  all  the  8tal> 
utory  requirements  essential  to  constitute 
It  a  valid  mining  dalm.  The  Black  Eaglo 
claim  lies  in  a  northeasterly  and  souUh 
easterly  direction,  and  is  approximately  a 

parallelogram  feet  In  keugth  and  — 

feet  in  width.  Appellant  Is  the  owner  of 
the  claim  by  several  mesne  conveyances 
from  the  original  locators.  Three  years  aft- 
er the  location  of  the  Black  Eagle  mine 
tha  Little  Comet  mine  was  located,  and 
the  statutory  requirements  to  constitute  that 
a  valid  mining  claim  have  been  oomplled 
with.  The  appellees  are  the  owners  of  tha 
Little  Comet  mine.  The  Little  Comet  claim 
intersects,  and  partially  overlies,  the  Black 
Eagle  claim,  so  that  a  part  of  the  Black 
Eagle  and  of  the  little  Comet  lie  within 
common  boundaries.  A  distinct,  w«ll-de- 
flned  lode  of  silver  ore  haa  been  found  and 
traced,  by  means  of  a  tunnel  driven  on  the 
lode,  following  its  axis,  for  a  distance  of 
1.200  or  1,500  feet  from  a  point  within* 
the  boundaries  of  either  claim  to  a  point 
285  feet  within  the  boundaries  of  the 
Black  Eagle  claim,  and  within  the  side 
lines  of  the  Little  Comet  The  entrance 
to  the  tunnel  Is  at  the  300-foot  levd, 
on  the  Big  Comet  mine,  owned  and  op- 
erated by  the  appellees,  and  of  which  the 
Little  Comet  is  practically  a  northern  ex- 
tension. The  apex  of  the  lode,  so  far 
as  it  has  been  disclosed  by  development 
Is  within  the  ^de  linos  of  the  Big  Comet 
as  well  as  of  Its  extension,  —  the  Little 
Comet— and  about  285  feet  of  its  extent 
as  developed,  is  also  within  the  surface 
boundaries  of  the  Black  Eagia.  The  fct 
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lowlns  diagram  vlU  denote  Ibe  xdatlTe  po- 
Bltloiis  of  the  several  dalma,  and  of  the 
workings  thereon: 


The  appellees  bare  driven  their  hmnel  Into 
the  ground  within  the  Black  Eagle  claim,  as 
denoted  on  the  diagram,  appropriated  the  ore 
found  ther^  and  claim  the  own^^p  there- 
of, and  threaten  to  continue  to  extract  and 
appropriate  the  ore  therefrom.  The  appel- 
lant claims  the  ownership  of  the  ore,  and  the 
right  to  mine  It,  under  the  provisions  of  sec- 
tloji  2322,  Rev.  St  U.  S.  AppeUees  claim  the 
ownership  of  the  ore.  except  that  at  the 
space  of  actual  intersection  of  the  lodes,  un- 
der the  provisions  of  sectltm  2336,  Rev.  St 
U.  8.,  ass^ting  that  the  lode  on  the  Little 
Comet  crosses  or  intersects  a  lode  on  the 
Black  Eagle.  In  fact,  no  intersecting  lode 
has  been  encountered;  but  the  court  finds 
that  there  is  a  lode  on  the  Black  Eagle 
which,  inferentially,  the  lode  upon  which  the 
appellees  have  driven  their  tunnel  will,  if 
further  exploited,  be  found  to  intersect 

The  question  presented  to  us  for  our  con- 
sideration has  not  been  the  subject  of  former 
adjudication  In  this  territory,  and  elsewhere, 
we  believe,  escept  in  the  state  of  Ck}lorado. 
Because  of  the  novelty  of  the  qnratlon  here, 
and  the  tact  ibat  we  anive  at  a  concduaion 


at  variance  with  that  of  fiie  Colorado  court, 
we  feel  Justified  In  stating  more  at  length 
the  reason  for  our  conclusion  than  we  should 
otherwise  do. 

Our  mining  laws  have  grovm  from,  and 
been  suggested  by,  tiie  practice  of  ttie  miners 
themselves.  As,  from  time  to  time,  condi- 
tions changed,  the  mlnm  framed  rules  ap- 
plicable thereto.  These  rules  had  no  refer- 
mce^  In  the  first  instance,  to  the  acquisition 
of  the  title,  eithffi  to  the  mineral,  or  to  the 
land  in  which  It  was  found.  The  title  vras, 
admittedly,  at  least,  in  the  western  states.  In 
tile  United  States.  But  tiiat  title  vras  locoed 
by  fhe  early^  miners,  and  Ihe  Invadcm  of  the 
rights  of  tiie  United  States,  by  the  miners,  In 
mteilng  upon  Its  lands,  and  extracting  there- 
from, and  appropriating,  the  valuable  miner- 
als, was  not  resented  that  govemmoit 
The  rules  of  the  miners  referred  almost  ex- 
clusively to  the  ascertainment  and  eaiorce- 
meat  of  their  individual  claims,  as  among 
themselves.  At  first,  and  until  1872,  the  sub- 
stantial thing  claimed  by  the  miner  was  the 
lode-bearing  mineral.  He  cared  nothing  for 
the  soil  or  land  itself  except  as  it  was  a  nec- 
essary adjunct  to  the  process  of  mining.  His 
only  claim  to  the  surface  was  tiiat  he  ml^t 
hnve  a  place  wheretm  to  erect  his  mill,  his 
hoisting  works,  and,  if  he  desired,  to  live,  and 
to  deposit  the  debris  resulting  from  the  pro- 
cess of  mining.  His  only  claim  to  the  ground 
below  the  surface,  outside  the  limits  of  his 
lode,  was  to  its  use  for  reaching  and  extract- 
ing the  ore  from  his  lode,  by  tunnelli^,  drift- 
ing, etc.,  or  to  obtain  the  water  necessary  for 
carrying  on  his  mining  operations.  His  right 
to  extract  mineral  was  confined  to  the  limits 
of  the  lode  that  he  had  discovered  and  locat- 
ed. The  right  was  dependent  upon  discov- 
ery, and  the  observance  of,  and  compliance 
with,  certain  roles  prescribed  by  the  min- 
ers Uiemselves,  or  by  local  statute,  designed 
chiefly  to  give  publicity  and  certainty  to  the 
fact  and  extent  of  his  claim,  and  to  afford 
evidence  of  his  good  faith  in  the  location. 
These  rules,  almost  from  the  beginning,  lim- 
ited the  extent  of  the  lode  which  might  be 
claimed.  It  was  provided  that  the  miner 
should  not  have  more  than  a  designated  num- 
ber of  feet  of  the  lode  he  might  discover  and 
locate,  to  be  measured  along  the  course  of 
the  lode  itself.  With  the  lode  he  acquired 
the  right  to  all  its  dips,  angles,  spurs,  and 
variations;  but  he  acquired  no  right  to  any 
cross  or  intersecting  lode,  or  to  any  parallel 
lode.  His  claim  was  to  the  lode  which  he 
had  discovered  and  located,  staked,  monu- 
mented,  and  exploited  in  the  manner  pre- 
scribed by  the  miners'  rules  and  the  local 
statutes,  and  to  all  Its  dips,  anglpK,  spurs,  and 
variations,  which  were  a  substantial  part  of 
it.  So  long  as  he  was  able  to  establish  that 
any  particular  ore  body  was  a  part  of  the 
lode  that  he  bad  legally  located,  and  was 
within  the  longitudinal  limits  of  his  claim,  ha 
established  his  right  to  that  ore.  To  isolate 
his  lode  from  all  others  was  to  define  his 
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dalm.  It  la  wen  known  fliat  lodes  are  not 

uniform  In  their  course,  ttaelr  dip,  or  in  any 
of  tbdr  dimenMons,  nor  In  the  cluiraeter  of 
tbe  ore  that  they  carry;  that  in  their  course, 
and  upon  their  dip,  Ihey  may  divide,  and 
may  or  may  not  reunite;  that  there  may  be 
a  principal,  ot,  as  miners  sometimes  denom- 
inate It,  a  "mother,"  lode;  diverging  from  It 
are  opurs,  oflbhoots,  or  branch  lodes;  that  the 
lodes  are  subject  to  tenlts  or  dlsplacemmt 
of  their  fractured  ends,  breaking  the  continui- 
ty of  the  lode;  that  the  lode  may  be  crossed 
m  Its  strike  or  course,  or  upon  its  dip,  by 
sther  and  distinct  lodes,  ot  rimllar  or  dllfeP- 
oit  character;  that  a  lode  may.  In  parts  of  its 
course,  be  orerUtln  1^  an  adjacmt  lode;  that 
a  lode  may  at  any  part  ot  its  strike,  or  upon 
Its  dip,  "pinoh  out"  or  vanish.  These  Ind* 
dental  cliaracterlstlcs  of  ore  lodes  cannot  be 
detcnrmlned  eizcept  by  complete  ex^ration 
of  the  lode  Itsell  Indeed,  not  all  ot  them 
oan  be  ascertained  until  after  the  complete 
remoTal  of  all  the  lode  material,  leaving  only 
the  matrix.  The  miner  cannot  know  wliat  is 
In  advance  of  his  drill.  In  any  direction.  He 
cannot  often,  with  any  probability  at  fnlfUl* 
m&it,  predict 

The  first  act  of  congress  recognizing  the 
,  rights  of  miners  was  In  ISdO,  which,  among 
other  things,  provided  for  patenting  to  per- 
sons who  claimed  a  lode  of  quartz,  or  other 
lock  in  place,  bearing  gold,  diver,  etc.  Here 
congress  recognized  the  customs  and  rules  of 
the  miners,  whereby  the  claim  was  to  tbe 
lode,  as  distinguished  from  the  land  Itself. 
It  was  inevitable,  from  this  condition  of 
things,  that  disputes  should  arise  among  rival 
claimants  to  mineral-bearing  lodes.  Tbe  ques- 
tion of  priority  of  discovery  and  notice,  and 
of  the  extent  of  the  claim,  were  ot  easy  solu- 
tion. The  question  of  the  identity  of  the 
lode  presented  almost  Insurmountable  obsta- 
cles. Tme,  lawsuits  were  Instituted  and  de- 
cided. Courts  found  that  ore  found  in  one 
place  was  from  the  same  lode  as  that  dls- 
coTered,  may  be,  1,000  feet  away.  Mining 
experts  and  geologists  projected  into  the 
realm  of  fact  their  theories  and  their  guesses. 
This  was  the  best  that  could  be  done.  Cer- 
tainty was  impossible.  An  approach  to  It 
was  improbable.  Mining  rights  were  most 
precarious.  The  miner's  right  to  that  part  of 
the  lode  at  his  discovery  shaft  was  subject  to 
defeasance  by  establishing  that  he  was  upon 
but  a  spur  of  his  neighbor's  lode,  and  not  on 
his  lode.  These  conditions  were  provocative 
of  disputes,  and  of  consequent  litigation. 
They  aff<»xled  a  premium  to  the  unscrupu- 
lous to  institute  lawsuits,  for  in  them  the 
diances  of  success  for  the  unjnet  and  the 
jnst  were  about  equaL  It  was  but  a  lottery. 

In  1872,  congress  enacted  a  new  mining 
law.  We  may  surely  assume  that  congress 
well  knew  of  the  evils  arising  from  the  ap- 
plication of  the  old  rule  relative  to  the  ac- 
quisition of  mining  rights.  By  section  2319, 
Bev.  St  U.  S..  It  is  provided  "that  all  valuable 
mineral  deposits  in  lands  bekmgingtottieDnlt' 


ed  States  *  *  *  are  berel^  declared  to  be 
free  and  open  to  exploration  and  purchase; 
and  the  lands  in  vhtdi  they  are  fbund,  to  oty 
cupatlon  and  purdiase.**  For  ttie  first  time 
we  here  find  the  land  in  which  mineral  Is 
found  to  be  a  substantial,  integral  part  of  the 
claim.  Section  2322  gives,  not  the  lode  alone, 
but  all  lodes,  veins,  and  ledges,  throughout 
their,  entire  depth,  the  top  or  i^ex  of  whicb 
lies  Inside  of  the  surface  lines  of  the  daim  ex- 
tended  downward  vertically;  and  as  lodes 
may  dip,  so  that,  when  followed,  they  may 
be  found  to  extend  beyond  the  boundaries  of 
the  dalm,  congress  further  provides  that  they 
may  aeverthdless  be  followed,  but  that  the 
locator  shall  be  entitled  only  to  audi  part 
thereof  as  lies  between  vertical  planes  drawn 
downward  through  the  end  lines  of  the  claim. 
In  other  words,  ccmgress  has  said  to  the  min- 
ers: "Comply  with  the  requirements 
we  Impose,  and  the  gov«nment  of  the  United 
Statoi  will  grant  absolute^  to  yon  a  piece  of 
the  earth,  bounded  at  the  surface  by  strali^t 
lines,  distinctly  marked,  and  by  planes  ex- 
tending through  those  lines  to  the  center  ot 
the  earth;  and  yon  shall  have  all  lodes  of 
mineral-bearing  rock  whose  apex  Is  within 
those  boundaries."  This  is  simple,  plain,  and 
the  miner's  rights  are  thereunder  easy  of  as- 
certainment Ue  does  not  have  to  trouble 
with  dips,  spurs,  and  aoKlce.  If  he  or  an- 
other makes  dozens  of  distinct  discoveries  of 
one  lode,  or  of  a  dozen  different  lodes,  wliich 
have  their  apex  witliln  his  boundaries,  he  is 
not  concemeid  about  their  identity.  No  one 
can  question  his  right  to  them.  They  are  all 
within  his  slice  of  the  earth,  and  by  the  ex- 
press terms  of  the  statute  they  are  his.  In 
two  Instances  contemplated  by  tlte  statute  he 
may  pursue  a  lode  l>eyond  the  limits  of  his 
claim,  or  the  ground  within  the  boundaries  of 
his  claim  may  be  invaded  by  an  adjacent 
proprietor:  First,  when  the  lode,  having  Its 
apex  within  tbe  boundaries  of  his  claim,  shall 
dip  l>eyond  them,  (but  even  in  that  event  he 
is  limited  by  the  planes  pas^g  through  the 
end  lines  of  his  dalm;)  and,  second.when  a 
locator  shall  have  located  a  lode  prior  to  the 
10th  day  of  May,  1872,  under  the  mining  laws 
then  In  force,  and  shall,  as  against  a  subse- 
quent and  overlapping  claim,  have  saved  his 
right  to  his  lode  in  the  manner  prescribed  in 
the  act  of  1872.  In  the  latter  case  the  priiw 
locator  may  follow  his  lode,  upon  its  strike 
or  dip,  into  other  ground  than  bis  own.  It 
will  immediately  suggest  itself  to  a  legislator 
that,  where  a  miner  may  follow  a  lode  out- 
side of  his  boundaries,  he  might  «icounter 
adverse  rights  In  an  adjoining  claim.  His 
lode  might  Intersect  a  lode  of  an  r.:1jolning 
claim,  or  it  might  unite  with  it  With  this  Ui 
mind,  congress  enacted  section  2336,  where- 
by provision  is  made  for  the  determination  of 
what  would  otherwise  be  conflicting  claims. 
It  provides  that  at  the  space  of  the  interseo- 
tion  of  such  lodes  the  oldest  locator  shall 
have  the  ore,  and  that  the  Junior  locator 
shall  have  a  tia^t  of  way  ttinnigh  that  qtaos^ 
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to  porsne  and  wwk  hla  lode;  tbaX  it  then  be 
a  iml<m  of  two  lodes  the  seidor  locator  shall 
take  the  ore  at  the  space  of  intersection  or 
union,  and  all  of  the  lode  below  the  iK>lnt  of 
onion.  These  two  sections,  so  a>nstrued, 
completely  define,  and  make  easy  of  ascer- 
tainment, the  rights  of  the  miner.  They  are 
easily  applicable  to  any  conditions  that  may 
arise,  and  eUminate  from  con^deratlon  all 
perplexing  questions  that  attend  an  attempt 
to  identify,  define,  and  Isolate  lodes.  Bat  we 
are  asked  to  put  a  different  construction  up- 
on section  2336,— a  construction  that  admit- 
tedly renders  that  section  repugnant  fo  sec- 
tion 2322.  We  are  asked  to  go  still  further, 
and  htOA  that  section  2336,  to  the  extent  of 
such  repugnancy,  r^eals,  by  implication,  the 
prorlsdons  of  section  2322.  Coimsel  for  the 
appellees  have  argued  the  (question  with 
great  earnestness  and  ingenuity. 

Preliminary,  however,  to.the  discussion  of 
that  question,  we  wish  to  dispose  of  another. 
It  was  argued  during  the  presentation  of  tbis 
case,  by  the  appelle<>s,  that  a  mining  dalnt; 
to  be  valid,  must  be  located  along  the  course 
of  a  lode;  that  the  statute  contemplates  that 
li  shall  be  so  done.  Hie  statute,  as  we  un- 
derstand it,  only  intends  to  prescrilw  the 
limit  of  extent  along  the  course  of  the  lode 
tliat  the  locator  mny  claim,  not  that  he  shall 
locate  so  that  the  greatest  dimension  of  bis 
claim  sball  coincide  with  the  course  of  the 
lode.  It  is  provided  that  the  extreme  extent 
along  the  lode  shall  not  exceed  1.500  feet. 
It  may  be  less.  And  If  the  miner,  in  mak- 
ing his  location,  should  mistake  the  direction 
of  the  lode  upon  wliich  he  locates,  and,  ac- 
cordingly, make  the  extreme  lUn'cusions  of 
his  claim  in  a  direction  other  than  that  of 
the  lode,  tbat  fact  does  not  iuTaiidate  his 
claim,  but  only  operates  to  diminlah  the  ex- 
tent of  the  lode  that  he  might  have  included 
within  the  boundaries  of  his  claim.  Of 
course,  confjress  expected  that  the  miner 
would  avail  himself  of  the  privilege  accorded 
him,  and  locate  along  the  course  of  the  lode, 
hut  it  does  not  require  him  to  do  so.  The 
only  result  of  not  so  locating  is  tliat  tlie 
locator  gets  less,  In  exteut,  of  the  lode,  than 
he  otherwise  would  have  located,  and  that 
If  the  side  lines.  Instead  of  the  end  lines, 
cross  the  course  of  the  lode,  in  order  to  de- 
fine the  locator's  rights  to  pursue  the  lode 
on  its  dip  the  side  lines  will  be  treated  as 
end  lines.  Mining  Co.  t.  Tarbet,  98  U.  S. 
463. 

Section  2322,  Rev.  St.  U.  S.,  Is  as  follows: 
"Sec.  2322.  The  locatOTS  of  all  mining  loca- 
tions heretofore  made,  or  which  shall  here- 
after be  made,  on  any  mineral  vein,  lode,  or 
ledge,  situated  on  the  public  domain,  their 
heirs  and  assigns,  where  no  adverse  claim 
exists  on  the  10th  day  of  May.  1872,  so  long 
as  they  comply  with  the  laws  of  the  United 
States,  and  with  the  state,  terrltoilal,  and 
local  regulations  not  in  conflict  wlih  the  laws 
of  the  United  States,  governing  their  posses- 
sot)'  title,  shall  have  the  exclurtve  right  of 


possesskm  and  mjoyment  of  all  the  sorftioe 
included  within  the  lines  of  their  locaticnis, 
and  all  vdns,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which 
lies  tnstfde  of  snqh  surface  lines  extended 
down  vertically,  althou{^  such  vdna,  lod^, 
or  ledges  may  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  ex- 
tend outside  the  vertical  ^de  lines  of  such 
surface  location.  But  their  right  of  posses^ 
si<Hi  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions 
thereof  as  Ife  between  vertical  planes  drawn 
downward,  as  above  described,  through  the 
end  lines  of  their  locations,  so  continued  in 
their  own  directlcMi  that  such  planes  will  in- 
tersect such  exterior  part  of  such  veins  or 
ledges.  And  nothing  in  this  section  shall  au- 
thorize the  locator  or  possessor  of  a  vein  or 
lode  which  extends,  in  its  downward  course, 
beyond  the  vertical  lines  of  his  claim,  to 
enter  upon  the  surface  of  a  claim  owned  or 
possessed  by  another."  And  section  2336  Is 
as  follows:  "Sec.  2336.  Where  two  or  more 
veins  intersect  or  cross  each  other,  priority 
of  title  shall  govern,  and  such  pridr  location 
shall  be  entitled  to  all  ore  or  mineral  con- 
tain ihI  within  the  space  of  Intersection,  but 
the  subsequent  location  shall  have  the  right 
of  way  through  the  ^ace  of  intersection  for 
the  purposes  of  convenient  working  of  the 
mine;  and,  where  two  or  more  veins  unite, 
the  oldest  or  prior  locatlMi  shall  take  the 
vein  below  the  point  of  tinlon,  Including  all 
the  space  of  intersection." 

The  appellees  chiim  that  they  discovered  a 
lode  of  ore  subsequent,  In  point  of  time,  to 
the  location  of  the  appellant's  mine,— the 
Black  Eagle,— the  discovery  being  at  a  point 
on  the  lode  south  and  outside  of  the  sur- 
face limits  of  the  Black  Eagle  claim;  that 
they  have  traced  that  lode  by  tunneling 
within  its  walls  a  considprable  distance  into 
the  ground  of  the  Black  Eagle;  that  that 
which  Is  inferentially  the  same  lode  has  been 
discovered  at  a  point  north  of  the  Black 
Eagle  claim;  that  these  points  of  discovery 
are  on  the  general  strike  of  the  lode,  which 
is  traced  from  a  point  from  the  Miner's 
Dream  claim,  northwardly,  through  the 
length  of  the  Big  Comet,  and  on  the  same 
general  course  into  the  Little  Comet  and  the 
Black  Eagle,  to  the  pfrfnt  of  dispute.  There 
seems  to  be  no  reasonable  doubt  of  the 
Identity  of  the  lode  on  its  course  from  the 
Mhier's  Dream  to  the  face  of  the  tunnel  in 
the  ground  of  the  Black  Eagle.  The  appel- 
lees, in  their  answer,  allege  that  up  to  that 
.time  this  lode  had  not  encountered  or 
crossed  any  other  lode  or  vein;  but  they  urge 
that,  inasmuch  as  the  court  below  finds  that 
the  Black  Eagle  Is  a  valid  mining  claim,  it 
must  have  found,  as  a  conditltm  precedent 
to  the  validity  of  the  claim,  the  fact  that 
there  was  upon  that  claim  a  lode,  vein,  or 
ledge  containing  quartz,  or  other  rock  bear- 
ing mineraL  There  is  in  the  record  evidence 
that  discoveries  at  ore  wen  made  in  several 
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places  on  the  Black  Bagle  claim,  ana  tliat  If 
a  Une  were  drawn,  coimeetinff  these  several 
pcdnts  of  dIsooTery,  that  line,  If  extended 
In  the  same  general  course,  would  cross  the 
supposed  course  of  what,  for  convenleiice 
of  expresslcHi,  we  may  call  the  Uttle  Comet 
lode.  Ihe  fact  of  an  actual  cmssln'^  or  inter- 
section of  two  lodes  is  not  t^tifled  to,  ad- 
mitted, or  proved.  Appellees  contend  that 
the  Inference  of  the  facts  testified  to  Is  aided 
by  the  presumption  that  the  Black  Eagle 
claim  was  located  longitudinally  along  the 
course  of  a  lode,  and  that  therefrom  it  must 
be  Inferred  that  there  is  an  actual  Intersec- 
tion, somewhere  within  the  limits  of  both 
the  Black  Eagle  and  the  little  Comet,  of 
the  Little  Comet  lode  and  some  lode  In  the 
Black  Eagle;  and  upon  the  existence  of  the 
fiict  of  such  a  crossing  the  appellees  claim 
that  section  2336  ^ves  them  the  right  to  all 
the  ore  In  the  Little  Comet  lode,  within  the 
boundaries  of  that  claim,  whether  within 
the  boundaries  of  the  Black  Eagle  or  not, 
except  tbe  ore  within  the  "space  of  Intcr^ 
section."  We  cannot  doubt  that  the  expres- 
sion, the  "ore  within  the  space  of  intersec- 
tion," means  that  body  of  ore  bounded  by 
the  foot  and  hanging  walls  of  (me  lode  ex- 
tended In  a  general  course  of  that  lode,  and 
the  foot  and  the  hanging  walls  of  the  inter- 
secting lode,  extended  up<m  Its  general 
course.  It  is  only  to  this  body  of  ore,  lim- 
ited, as  we  have  noted,  that  section  2336  re- 
lates. In  one  Instance  the  body  of  ore  Is 
given  to  the  ptior  locator,  and  In  the  other 
a  ri^t  of  way  is  given  through  that  body 
of  ore  to  the  Junior  locator.  It  cannot"  re- 
late to  ore  outside  of  the  space  of  intersec- 
tion. It  does  not  do  so  in  terms,  and  we 
do  not  feel  Justified  to  extend  It  by  con- 
struction. By  section  2322  we  think  it  clear 
tiiat  a  locator  cannot  go  outside  of  any  of 
his  lines  on  the  strike  or  course  of  any  lode, 
except  under  rights  acqtfired  by  him  prior 
to  the  enactment  itt  1872,  and  saved  to  him 
imder  the  provisions  of  that  act  That  doc- 
trine is  clearly  enunciated  In  the  Flagstaff 
Case,  before  cited.  The  right  of  the  miner  to 
go  beyond  the  limits  of  his  claim  on.  the 
strike  of  a  lode  can  only  be  given  by  the 
construction  of  section  2336  claimed  by  the 
app^ees;  and  that  Is  that  that  section  was 
designed  to  give  a  new  right  where  lodes  In 
fact  cross,  and  not  to  define  and  settle  prior 
existing  rights  at  the  space  of  Intersection. 
In  other  words,  that  if  a  lode  on  a  Jimlor 
location  intersects,  on  its  strike,  within 
the  boimdaries  of  a  senior  location,  a  lode  on 
such  senior  location,  then  the  Junior  locator 
may  take  all  the  ore  in  the  first-mentioned 
lode,  within  the  boundaries  of  both  the 
senior  and  Junior  location,  except  at  the 
space  of  Intersection,  notwithstanding  that 
section  2322  limits  the  locator  to  his  own 
boundaries,  except  when  pursuing  a  lode  on 
Its  dip,  and  that  to  this  extent  section  2336 
repeals  section  2322.  Hiere  need  be  here  no 
discussioa  of  app^lees*  proposition  that*  as 


between  conflicting  sections  of  the  same  stat- 
ute, the  last  in  the  order  itf  arrai^ment  shall 
prcvalL  In  this  connection  we  may  only 
add  that  Mr.  SattierUuid,  tn  his  work  aa 
Statatory  Construction,  olted  by  the  ap* 
pdlees,  In  tbe  sune  section  wherdn  he 
announces  this  canon  of  statutory  con- 
struction, says: '  '"nils  rale  is  applicable 
where  no  reasonable  construction  will  har- 
monize the  parts.  It  is  intended  that  each 
part  of  a  statute  is  Intraided  to  coact  with 
every  other  part;  that  no  part  is  intended  to 
antagonize  the  g^eral  purpose  of  the  enact- 
ment." Suth.  St.  Const  S  160.  Do  sections 
2322  and  2336  confllctV  Can  they  be  bar- 
monized  by  reasonable  constmctiou  ?  We 
hove  indicated  our  construction  of  the  two 
sections.  They  are  thereby  In  complete  har- 
mony, and  coact  for  the  accomplishment  of 
what  seems  to  us  to  be  tbe  very  purpose  of 
the  statute,  1.  e.  ^e  establishment  of  a  rule 
for  the  easy  definition  of  miners'  rights,  and 
the  elimination  therefrom  of  the  uncertain- 
ties of  the  old  rule;  the  substitute  for  tbe 
lode  claim,  which  must  always  be  uncertain, 
and  provocative  of  disputes  In  Its  practica- 
ble application,  of  the  easily  and  well  defined 
segment  of  the  earth,  with  Its  mineral  con- 
tents. Appellees  assert  that  when  a  Junior 
location  crosses  a  prior  location,  and  the 
lodes  therein  are  cross  lodes,  the  Junior  lo- 
cator is  entitled  to  all  the  ore  found  in  his 
lode,  within  the  side  lines  of  the  senior  lo- 
cation, except  at  the  space  of  the  Intersec- 
tion of  the  two  lodes.  In  such  case  the 
prior  locator  has  the  right  of  way  for  the 
purpose  of  excavating  and  taking  away  the 
mineral  in  the  cross  vein.  These  proposi- 
tions contain  two  elements  that  are  not 
contemplated,  at  least  in  terms,  by  the  stat- 
ute. The  statute  does  not  In  any  place  con- 
template a  crossing  of  locations.  It  does  not 
say  so.  To  so  construe  It  is  to  say  that 
"cross  lodes"  or  "veins"  mean  cross  loca- 
tions; and  if  we  are  to  adopt  that  meaning— 
a  plain  distortion  of  the  strttute— w«  muse 
be  consistent,  and  read  section  2336  vrith  tbe 
words  "cross  locations"  wherever  the  words 
"cross  lodes"  appear.  The  words  used  mean 
one  or  the  other,  or  both,  but  certainly  not 
tbe  first  only,  or  the  second  only,  to  the  ex- 
clusion of  the  other,  to  suit  convenience.  We 
do  not  wish  to  be  understood  to  accede  to 
the  proposition  that  "lode,  vein,  or  ledge" 
means  other  than  "lode,  vein,  and  ledge." 
It  is  the  grossest  brutaUty  of  statutory  con- 
struction to  attempt  to  construe  those  words 
to  mean  "locations"  or  "claims."  But  It 
seems  to  us  that  appellees  are  no  better  oft, 
even  with  that  sulwtitution.  Reading  that 
section  as  if  the  word  was  "location,"  instead 
of  "vein  or  lode,"  even  then  appellees,  not 
having  the  prior  location,  wotdd  have  no 
right  to  any  ore  within  the  space  of  Intersec- 
tion of  tbe  claims.  In  tliat  event  the  space 
of  Intersection  is  the  space  bounded  by  tbe 
side  lines  of  the  Black  Eagle  on  the  north 
and  sooth,  and  by  the  side  lines  ct  the  Llt> 
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tie  Comet  on  the  esst  and  west;  and  by  seo- 
tlon  2336  the  ore  ttterein  belongs  to  the  old- 
est lonatoTt  i.  &  the  appellant,  or  owner  at 
the  Blade  Eagle.  At  most,  the  appellees 
oould  hare  a  right  of  way  only  through  this 
space  of  Intersection  whereby  to  reach  and 
extract  their  ore  north  of,  and  beyond,  the 
Black  Eagle's  north  side  line. 

The  first  case  In  which  there  Is  a  con- 
stractitm  of  section  2336,  to  which  our  atten- 
tlcai  has  been  called,  is  the  case  of  Hall  t. 
Mining  do.,  Morr.  Min.  Rights,  at  page  282. 
Ttie  opinion  was  delivered  by  HaUett,  Unit- 
ed States  district  jndge  f<^  the  district  of 
Colorado.  The  great  reputation  of  Judge 
Hallett  for  erudition,  especially  in  questions 
involving  mining  rights,  gives  rise  to  iimch 
diffidence  upon  our  part  In  attempting  to 
criticise  his  decision  In  that  case.  The  de- 
daloa  in  that  case  was  upon  a  motion  to  dis- 
solve an  injunction.  It  seems  that  the  Colo- 
rado Central  lode  and  the  Equator  lode,  in 
the  Griffith  mining  district,  in  Colorado,  were 
both  patented  lodes.  The  patent  for  the 
Central  lode  Is  senior  to  that  of  tbe 
Equator,  but  Its  location  is  Junior  to  that 
of  the  Bquator,  tbe  location  of  the  Equator 
lode  having  been  made  in  1806.  The  paten ta 
to  each  were  in  1875.  K&ch  location  was  00 
feet  in  width,  and  one  was  1,400,  and  the 
other  1,000,  in  length.  Their  general  coarse 
was  east  and  west,  the  course  of  one  de- 
parting about  12  degrees  from  that  of  the 
other.  The  east  end  of  the  Central  over^ 
lapped  the  west  end  of  tbe  Equator  In 
such  a  way  as  to  leave  a  small  part  of  each 
projecting  beyond  the  north  side  lines  of  the 
other.  It  further  appears  "that,"  tn  the  lan- 
guage of  Judge  Hallett,  "these  locations  were 
made  as  and  for  different  lodes,  crossing 
each  other  with  an  acute  angle  of  atwnt 
twdre  degrees,  and  each  extmdlng  beyond 
Hie  lines  of  the  other  for  a  distance  of  more 
than  200  feet."  The  dispute  in  ttte  case  arose 
over  flie  ownership  of  ore  in  a  body  of  ore 
tonnd  in  or  under  the  east  eni  of  the  Cen- 
tral, and  thence  ^tending  westward  to  and 
aorosB  the  Intersection  with  the  Equator 
location.  Premising  that  any  priorities  ao- 
quired  by  private  discoveries  or  locations  are 
merged  in  the  patents,  and  that  priority  of 
right  thereafter  depends  on  priority  of  pat- 
vat.  Judge  Hallett  proceeds  to  the  considera- 
tion of  sectiona  2322  and  2336.  He  says: ' 
"nie  general  language  of  section  2322  seems 
to  c(Hnprehend  all  lodes  having  their  tops 
and  apexes  In  the  territory  described  4>y  the 
patent,  whether  the  same  He  transversely  or 
coHatemlly  to  the  principal  lode  on  which  the 
location  was  made.  Considered  by  Itself 
anch  would  be  the  meai^ng  and  efFeot  of 
tbat  Bectl<nL  But  there  Is  another  secBon 
rdattng  to  ivoss  lodes  which  Is  of  dlffermt 
fanport"  He  tiien  quotes  section  2330,  and 
^noeeds:  *lt  will  be  observed  that  by  this 
section  the  first  locator  and  patentee  of  a 
lode  gets  only  sutdi  part  al  cross  and  Inter- 
•eetlng  Telna  as  Ua  within  the  space  of  In- 


tersection, to  the  exclusion  of  ttie  remainder 
of  such  lode  and  veins  lying  within  his  own 
territory."  And  this  Is  all  that  Judge  Hallett 
says  upon  the  subject,  exc^t  to  say  that 
therefore  section  2336  repeals  pro  tanto  seo- 
tlon  2322,  and  deduces  the  c(»iclnslon  tiWt 
the  subsequent  patentee  Is  entitled  to  all  the 
Intersecting  lode,  except  at  the  space  of  In- 
tersection. If  this  is  the  ctmstnictlon  of  seo-' 
tlon  2336,  then  a  locator  of  a  mining  claim 
does  not  become  the  owner  of  all  the  lodes, 
veins,  and  ledges  In  his  segment  of  earth, 
whether  there  be  a  prior  locator  and  pat- 
entee or  not,  for  at  the  time  of  patent  the 
first  patentee  Is  the  only  patentee.  This 
seems  a  strange  situation  to  us.  It  Is  a 
relegation  of  tbe  whole  system  of  acquire- 
ment of  mining  rights  to  the  methods  pre- 
▼alling  priOT  to  18^  The  minors'  ri^ts  are 
again  made  to  depend  on  the  existence  of 
f&ots,  the  establishment  of  which  cannot  be 
made  until  after  the  time  of  the  enjoyment 
of  the  right  is  irrevocably  gone.  How  can 
tbe  miner  know  that  the  lode  upon  which 
he  locates  Is  not  a  cross  lode,— that  Is,  a  cross 
lode  in  the  sense  Judge  Hallett  uses  that 
term?  It  seems  to  us  fliat  Judge  Hallett 
overiooked  the  fact  that  section  2336  re- 
ferred to  no  rights  whatever  In  cross  lodes, 
except  at  the  point  of  intersection.  It  does 
not  In  terms,  and  we  certainly  think  cannot 
by  Implication,  relate  to  rights  In  any  lode 
exc^t  at  the  space  of  intersection.  Con- 
gress only  contemplates  that  if  A.  has  a 
valid  ri^t  to  tbe  ore  In  a  given  lode,  and  B.. 
the  ore  In  another,  and  If  those  lodes  happen 
at  some  point  to  intersect,  then,  by  section 
2336,  tiielr  rl^ta  within  the  space  of  Intersec- 
tion are  to  be  defined.  The  right  of  A.  to  the 
ore  in  his  lode,  and  of  B.  In  his,  were  not, 
and  are  not,  in  any  wise  dependent  upon  tlie 
fact  of  crossing.  The  learned  Judge  seems 
In  one  Instance  to  designate  by  the  term 
"cross  lode"  a  lode  whose  general  course  Is 
along  the  shortest  dimension  of  the  clatm. 
while,  In  the  other  Instance,  a  lode  which  In 
fact  crosses  another  lode.  Every  lode  may, 
In  fact;  be  both,  if  by  "cross  lode"  Is  meant 
a  lode  crossing  a  claim,  what  of  a  lode  that 
is  as  nearly  transverse  as  longitudinal? 
What  of  a  lode  that  Is  partly  transverse, 
and  partly  longitudinal?  If  by  "cross  lode" 
Is  meant  a  lode  crossing  another  lode,  where 
must  the  intersection  be,— within  or  without 
the  claim  of  one  or  the  other,  or  of  both  of 
the  claims  of  the  contestants?  How  can  It 
be  known  that  In  the  latter  aeaaa  a  lode  Is 
a  cross  lode,  until  the  fact  of  crossing  Is 
substantiated.  May  a  man  go  upon  a  claim, 
work  out  tbe  ore,  and  then  find  that  his  lode 
was  a  "cross  lode,"  and  he  thereto  be  made 
a  trespasser,  ab  Initio,  even  as  against 
subsequent  locator?  Tbe  logical  result  of 
such  a  construction  but  confounds  the  otm- 
fuslon  souii^t  to  be  avoUed. 

We  are  next  referred  to  the  case  of  Brana- 
gan  T.  Dnlan^,  8  Cola  409.  8  Pac  Rep.  069. 
That  case  simply  fcdlows  Hall     Mining  Co.. 
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supia,  decided  by  Judge  Hallett,  and  Is  sub-  [ 
ject  to  the  same  criticism.  Tlie  next  case  In  | 
chronological  order  is  I^ee  v.  Stahl,  9  Colo. 
208,  11  Pac  Rep.  77.  The  court  there  simply 
follows  the  Equator  Case  and  Branapin  v. 
Dulaney,  without  comment,  and  so  with  the 
other  Colorado  cases  cited.  We  are  cited  to 
some  decisions  by  the  department  of  the 
-Interior.  Without  discussing  them,  we  can 
only  say  that  so  far  as  they  attempt  to 
construe  section  2336  as  giving  rights  in  any 
lode  outside  of  the  space  of  intersection  with 
another  lode,  each  of  the  Intersecting  lodea 
being  owned  by  different  persons,  we  cannot 
agree  with  them. 

It  was  argued  at  the  trial  of  this  case  that, 
as  a  matter  of  fact,  lodes,  veins,  and  ledges 
do  not  intersect,  except  upon  their  strike; 
that  an  instance  of  a  crossing  upon  the  dip 
of  two  veins  was  unknown,  and  that  there- 
fore, section  2336  must  refer  to  the  crossing 
of  lodes  ou  their  strike;  that  congress  wotild 
not  legislate  to  define  rights  dependent  upon 
a  condition  that  can  never  happen.  If  It 
be  true  that  an  instance  of  two  lodes  in- 
tersecting upon  their  dip  is  unknown,  that 
fact  is  only  evidence,  and  we  think  very 
slight  evidence,  that  they  may  not  do  so.  It 
Is  a  complete  answer  to  that  that  lodes  can 
croas  on  their  (Up.  But  we  think  it  unim- 
portant whether  they  can  or  not  Congress 
had  In  mind,  at  the  time  of  the  enactment 
of  the  law  of  1872,  that  as  mining  rights 
thfsi  stood,  A.*B  lode  might  legally  cross  B.*s 
lode  on  the  strike,  and  whether  on  the  dip 
or  not  makes  no  dlffer^ce;  and  section  2336 
was  designed  to  define  the  ri{^ts  of  A.  and 
B.  in  the  space  of  intersection.  Under  the 
construction  of  sections  2322  and  233G  we 
are  within  the  plain,  unnmbtguous  terms  of 
the  statute,  giving  to  every  part  of  it  Its  full 
meaning  and  effect.  It  results  in  a  beautiful- 
ly simple  means  of  defining  mining  rights. 
The  construction  urged  by  appellees,  and 
supported  by  the  Equator  and  subsequent 
Colorado  declsloiu.  Tl<dates  the  language  of 
the  statute,  injects  into  It  things  not  there, 
results  In  conflict  in  the  statute  among  its 
parts,  and  makes  infinitely  more  complex 
the  old  system  of  lode  doims. 

The  case  is  reversed. 

GOODING,  a  J.,  and  SLOAN  and  WELLS, 
JJ.,  concur. 


PAYNE  V.  FOSTER  et  nl. 
(Supreme  Court  of  Okiafaoma.    July  1,  1S93.) 

Public  Ij\m>3 — Homestead  Enthjes  — Disquali- 
fication— Opbnino  op  Oklahoma  Lands. 
TJnrler  Act  Cong.  March  2.  1889.  (25 
Stat.  lOon.)  relating  to  tlie  oiienlnj;  of  certain 
lands  in  Uklaboina,  which  provides  that,  "until 
said  lands  are  opened  for  settlement  by  procla- 
mation of  the  president,  no  person  shall  be  per- 
mitted to  enter  upon  and  occupy  the  same,  and 
uu  person  violating  this  provision  shall  ever  be 
permitted  to  enter  any  of  said  lands,  or  ac- 
quire any  right  thereto,"  a  deputy  United 
Btatea  marshal,  who  was,  in  the  discharge  of 


his  official  duties,  within  the  bonndariea  of 
said  lands  at  12  o'clock  on  April  22,  1889, 
when  the  same  were  opened  by  proclamation 
of  the  president,  was  disqualified  to  make  an 
entry  without  first  departing  therefrom.  Smith 
V.  Townsead.  20  Pac.  Hep.  80,  1  Okla.  117; 
Id.,  13  Sup.  Ct  Rep.  634,— followed. 

Appeal  from  district  court  Logan  coimty; 
E.  B.  Green.  Judge. 

Bill  by  Ransom  Payne  against  John  Foster. 
W.  S.  Bobertson.  A.  0.  SchneU.  and  Xeno- 
phon  Fitzgerald.  Defendants  had  decree 
dismissing  the  bill  on  demurrer,  and  plain- 
tlff  appeals.  Affirmed. 

Amos  Green  and  H.  S.  Cunningham,  for 
appellant  Horace  Speed,  U.  S.  Atty.,  for  . 
appellee 

PER  CURIAM.  This  was  a  blU  In  chan- 
cery, in  the  district  court  of  Logan  county, 
brought  by  appellant  against  the  appellees, 
for  the  purpose  of  obtaining  title  to  the  N. 
W.  %  of  section  9,  township  16,  range  2  W., 
being  a  part  of  the  town  site  of  what  was 
formerly  East  Guthrie,  and  now  included  in 
the  town  site  of  the  city  of  Guthrie,  in  the 
county  of  Logan,  and  territory  of  Oklahoma. 
A  demurrer  was  interposed  in  the  coiu't  be- 
low, raising  the  question  of  the  qualification 
of  appellant  as  a  homestead  entryman,  un- 
der the  act  of  congress  of  March  2,  1889,  and 
was  sustained,  to  appellant's  bill  of  com- 
plaint; and  a  decree  was  rendered  ou  the  de- 
murrer, dismissing  the  bill,  at  appellant's 
costs,  and  wholly  denying  the  relief  prayed 
for;  and  the  record  is  brought  into  this  court 
by  appeal,  and  the  action  of  the  court  bdow 
on  the  demurrer  Is  assigned  for  error. 

This  case  Is,  in  all  particulars  except  one, 
like  the  case  of  Smith  v.  Townaend,  1  Okla. 
117.  29  Pac.  Rep.  80.  Appellant  was  a 
deputy  United  States  marshal,  and  In  the 
line  of  duty,  at  12  o'cloclt,  noon,  of  April  22, 
ISSd,  and  claims  that  he  is  not  disqualified 
by  reason  of  being  within  the  Umils  of  the 
lands,  which  were  opened  to  settlement  by 
the  proclamation  of  the  president  at  that 
hour.  But  in  the  same  case  of  Smith  t. 
Townsend,  13  Snp.  Ot  Rep.  634,  (recently 
heard  and  affirmed  In  the  supreme  court  of 
the  United  States,)  In  tlie  ctmstniction  of  the 
acts  of  congress  of  March  1  and  2,  1889,^ 
that  court  has  brou^t  appellant  witliln  the 
disqualifying  provisions  of  those  acts,  and  it 
must  be  so  held  by  this  court  upon  the  ao- 
thority  of  that  case;  and  the  decree  of  the 
district  court  will  be  affirmed,  with  costs. 


'Act  March  1,  1889,  (2,')  Stat.  757,  759.)  was 
an  act  ratifying  and  confirming  an  aereemuut 
with  the  Muscogee  (or  Creek)  Indians,  in  thn 
Indian  Territory,  whereby  a  large  Iwdy  t-f  their 
laii.ds  had  been  ceded  to  the  United  Statw, 
ffiul  provideii  for  the  disposition  thereof.  Act 
March  2.  18S9.  (2.")  Stat.  1005.)  reliiting  to 
these  and  other  Indian  lands,  provided  that 
"until  said  lands  are  opened  for  settlement  hy 

Eroclamation  of  the  president,  no  person  shall 
B  permitted  to  enter  upon  and  occupy  the  shrae, 
and  no  person  violating  this  provision  shall 
ever  be  permitted  to  enter  any  of  said  land^, 
or  acquire  any  right  thereto." 
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(SI  lUn.  esf) 

8TATB  ex  rel.  LITTLEj.  Attorney  General, 

T.  IiEWBLLINO,  Goremor. 
(Snpremo  Court  <tf  Kanwa.    Jnne  10,  1893.) 

.  COSSTITUTIONAL  LaW  —  LBOIBLaTITB   FOWBKS  — 

Ckultion  or  Uo:ticipAi.  Towkbhip. 

The  leniBlature  had  the  power,  under  the 
constitution,  to  pass  chapter  98  of  the  Laws  of 
1893,  and  thereby  malce  the  territory  from 
which  the  l^Blature  of  1887  attempled  to  es- 
tablish Garfield  county  a  municipal  towttship 
of  Finney  county;  and  the  act,  so  far  as  ft  af- 
fects the  status  of  that  territory,  is  not  in  vio- 
latioQ  of  either  section  16  or  section  17,  art.  2, 
of  the  couatitntlon. 
(Syllabua  by  the  Coort) 

Application  by  the  state,  by  Its  relator,  3. 
T.  Little,  attorney  general,  for  a  writ  of 
mandate  to  compel  L.  D.  Lewelllng,  governor, 
to  appoint  two  persons  as  justices  of  the  peace 
of  tliat  portion  of  the  territory  which  was 
Included  In  Hodgeman  county  prior  to  the 
passage  of  the  act  of  1887,  which  the 
creation  of  Garfield  county  was  attempted. 
Writ  denied. 

John  T.  Utae.  Atty.  Gen.,  Fred.  G.  Thom- 
as, and  T.  A  Milton,  for  plaintiff.  Mil  ton 
Brown,  for  defendant 

ALLEN,  J.  The  purpose  of  this  action  is 
to  determine  the  legal  status  of  the  terrl- 
toty  from  which  the  legislature  attempted 
to  establish  Garfield  county,  but  failed  be- 
cause less  tlmn  the  required  area  was  In- 
cluded within  Its  boundaries,  as  held  by  this 
court,  in  the  case  of  State  v.  Thomas  Rowe.* 
A  writ  of  mandamus  is  asked,  commanding 
the  governor  to  app(^t  two  persons 'as  Jus- 
tices of  the  peace  of  that  portion  of  the 
territory  which  was  iudnded  in  Hodgeman 
county  prior  to  the  passage  of  the  act  of 
18S7,  by  which  the  creation  of  Garfield  coun- 
ty was  attempted.  No  question  Is  raised 
as  to  the  form  of  the  pleadings,  or  the  right 
to  maintain  such  an  action  against  the 
goTemor,  but  both  parties  seek  a  decision 
of  the  court  as  to  the  validity  of  the  act 
passed  by  the  legislature,  entitled  "An  act 
creating  the  township  of  Garfield,  of  Fiimey 
county,  Kansas,  •  •  •  and  making  pro- 
visions therefor."  Approved  March  11,  1893. 
The  plaintiff  claims  that  this  act  is  Invalid 
as  being  in  violation  of  section  10,  art.  2, 
of  the  constitntion,  and  that  the  subject- 
matter  of  the  bill  is  not  covered  by  tlie  title, 
There  Is  much  said  in  the  briefs  with  refer- 
ence to  the  legal  status  of  the  territory  out 
of  which  Garfield  county  was  attempted  to 
be  created  after  the  passage  of  the  act  of 
1887,  and  prior  to  the  paijsage  of  the  act 
under  consideration  at  the  last  ses^on  of 
the  legislature.  Inasmuch  as  the  le^slature 
has  ample  power  to  establish  and  change 
county  lines  within  the  limits  prescribed  by 
the  constitntion,  we  do  not  deem  It  necessary 
to  dedde  whether  this  territory  still  remain- 
«d,{— "half  of  It  in  Hodgeman  oonnty,  and  the 


*No  oi^nion  filed. 


other  half  In  Finney,"  as  omtended  on  be- 
half of  the  plaintiff,  or  whether  It  was  sim- 
ply left  out  In  the  cold,  as  claimed  the 
defendant  The  power  of  the  les^slatnre. 
by  a  further  enactment,  to  attach  this  ter- 
ritory to  any  adjoining  county,  was  as  full 
In  the  one  case  as  hi  the  other.  PlalntUT 
claims  that,  In  order  to  create  a  tomuifaJp  of 
Finney  county,  the  territory  must  first  be 
Included  In  Flimey  county;  but  the  word 
"create  Is  a  Teiy  comprehensive  on^,  and, 
as  applied  to  the  d(rings  of  human  beings, 
ordinarily  Implies  that  th^  may  get  their 
material  wherever  ibey  can.  We  are  imable 
to  perceive  that  the  legtelatnre,  In  creating 
a  township  of  Finney  coon^,  is  restricted 
to  territory  already  in  Finney  connty.  We 
must  view  this  act  hi  the  ll^t  of  the  condi- 
tions existing  at  the  time  It  was  passed. 
Here  was  a  portion  of  the  state  which  a  for- 
fiier  legislature  had  attempted  to  form  Into 
a  comity.  That  attempt  had  failed  because 
a  provision  of  the  constitution  was  violated. 
There  was  an  ui^ent  necessity  that  some- 
thing should  be  done  In  order  to  give  this 
territory  local  govemmrat  In  order  to  pro- 
vide for  this  neces^ty  this  act  was  passed. 
The  ttUe  says  It  is  for  the  purpose  of  creat- 
ing Garfield  township  of  Finney  connty. 
The  Iwdy  of  the  act  provides  that  this  ter- 
ritory shall  be  made  a  municipal  township 
of  Finney  county,  to  be  known  as  "Garfield 
township."  It  is  true  that  the  words,  "and 
Is  hereby  attached  to  Finney  county,  Kansas, 
for  judicial  purposes,  until  the  further  pro- 
vision for  said  territory  by  the  legislature 
of  this  state,"  are  added,  but  these  words 
cannot  be  construed  to  evidence  an  intent 
on  the  part  of  the  legislature  to  defeat  the 
act  In  toto.  It  Is  a  well-settled  rule  In  the 
constructidn  of  statutes  that  all  the  terms 
and  provisions  are  to  be  so  construed  as  to 
uphold  the  act  and  carry  out  the  beneficial 
purposes  of  it,  rather  than  to  pick  to  pieces 
and  destroy.  It  not  Infrequently  happens 
that  the  language  chosen  Is  not  the  best 
that  could  have  been  selected,  but,  what- 
ever the  words  are.  It  is  our  province  to 
ascertain  from  them  the  purposes  of  the  law- 
making power,  and  to  declare  and  enforce 
the  will  of  the  legislature,  as  expressed  In 
the  act  It  seems  to  us  clear  that  the  leg- 
islature Intended  that  this  territory  should 
become  a  mimldpal  township  of  Finney 
county,  and  that  the  title  to  the  act  would 
naturally  lead  any  one  who  might  read  It 
to  peruse  the  act  for  the  purpose  of  ascer- 
taining where  the  territory  was  located,  its 
boundaries  and  extent,  from  which  the  town- 
ship was  to  be  created,  and  the  fact  that  the 
township  was  being  named  Garfield  woulo 
be  suggestive  of  a  purpose  to  deal  with  this 
particular  territory,  especially  under  the  cir- 
cumstances then  existing.  We  are  entirely 
satisfied  with  the  former  decisions  of  this 
court,  which  declare  that  section  16,  art.  3. 
of  the  constitntion,  la  mandatory,  and  must 
be  observed,  as  waa  aald  In  Rillpln  t.  Ho- 
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Carthy.  2t  Kan.  893:  "Section  16,  art  2. 
of  the  constltuaoii,  Is  mandatory,  not  merely 
in  requiring  that  the  subject-matter  of  an  act 
shall  be  clearly  expressed  in  Its  title,  but 
also  In  requiring  that  the  act  shall  contain 
only  one  subject  But  while  this  section 
should  be  enforced,  so  as  to  guard  against 
the  evils  designed  to  be  remedied  thereby, 
it  should  not  be  construed  narrowly  or  tech- 
nically to  bivaUdate  pn^er  and  needed  leg- 
islation.." 

It  Is  also  claimed  that  this  act  la  special 
legislation,  and  therefore  prohibited  by  sec- 
tion 17,  art  2,  of  the  constitution.  It  was  held 
in  the  early  case  of  State  v.  Hitchcock,  1 
Kan.  178:  "Section  17,  art  2,  of  the  con- 
stitntion,  providing  that,  in  all  cases  where 
a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted,'  leaves  a  dis- 
cretion to  the  legislature,  recogrUzes  the 
necessity  of  some  special  legislation,  and' 
seeks  only  to  limit,  not  to  prohibit  it  The 
legislature  must  determine  whether  their 
purpose  can  or  cannot  be  expediently  ac- 
complished by  a  general  law."  And  the  doc- 
trine declared  In  that  case  has  been  reiter- 
ated In  numerous  cases.  See  Beach  v. 
Leahy,  11  Kan.  23;  Commls^oners  v.  Shoe- 
maker, 27  Kan.  77;  Harvey  v.  Gommla^on- 
ers,  32  Kan.  159,  4  Pac.  Rep.  153;  Knowles 
V.  Board.  33  Kan.  G92,  7  Paa  Rep.  561; 
City  of  Wichita  v.  Burieigh,  86  Knn.  34,  12 
pac.  Rop.  3.12.  It  is  very  diflBcult  to  see 
how  the  legislature  could  have  provided  for 
the  government  of  this  territory  otherwise 
than  by  a  special  act  or  how  the  Ijounflarles 
of  any  county  can  ever  be  fixed,  otherwise 
than  by  special  legislation.  We  perceive  no 
valid  objection  to  the  validity  of  this  act,  in 
80  far  as  it  aCfects  the  status  of  the  terri- 
tory before  designated  as  Garfield  county. 
,We  think  the  legislature  had  ample  power 
to  attach  it  to  Finney  county,  and  make  it 
a  municipal  township  thereof.  The  pro- 
visions of  section  4  of  said  act  we  do  not 
need  to  express  any  opinion  upon  In  this 
case.  The  writ  will  be  denied.  All  the  Jus- 
tices concurring. 

(6  Wftsb.  2W 

WALKER  et  al.  v.  BAXTER. 
(Supreme  Court  of  Washington.    April  24, 

1893.) 

EsTOPPRL— What  Cos8Titctk3 — Pi-eadisq. 

1.  In  an  action  for  the  purchase  price  of 
oats,  defendants  alleged  tliat  plaintiffs  were 
the  stockbolders,  officers,  and  agents  of  a  mill 
company;  that  the  oats  in  question  were 
bought  by  defendants  of  said  mill  company; 
that  the  price  of  the  oats  was  credited  on  an 
indebtedness  of  the  mill  company  to  defend- 
ant; and  that  the  price  paid  was  higher  than 
defendant  would  have  paid  if  he  had  not  pur- 
chased from  the  mill  company,  which  was  his 
debtor,  us  iiforcs:iid.  Hrjd,  that  these  facts  did 
not  conatitate  an  estoppel. 

2.  An  estoppel  muat  be  specially  pleaded 
to  be  available  as  a  defense. 

Appeal  from  siqierlor  court,  King  conntr; 
R.  Osbom,  Judga 


Action  by  William  Walker  and  otiiers 
against  S.  Baxter,  doing  business  as  S.  Bax- 
ter &  Co.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

J.  B.  Metcalfe,  for  appellant  Hn^ea, 
Hastings  &  Stedman.  for  respondents. 

ANDERS,  3.  This  action  was  brought  by 
the  respondents  to  recover  the  purchase  price 
of  oats  alleged  to  have  been  sold  and  deliv- 
ered by  them  to  the  appellant  The  defend- 
ant denied  that  the  plaintitts  were  the  own- 
ers of  the  oats,  or  that  they  sold  or  delivered 
the  oats  to  the  defendant;  and  for  a  sepa- 
rate and  affirmative  defense,  by  way  of  es- 
toppel, alleged:  "At  all  the  times  herein 
mentioned  the  Puget  Mill  Company  was  an 
exIstiDg  corporation,  doing  business  as  such 
corporation,  by  virtue  of  the  laws  of  the 
territory  of  Washington,  now  continuing  in 
force  as  laws  of  the  state  of  Washington; 
and  at  all  the  times  herein  mentioned  the 
plaintiffs,  and  each  of  them,  were,  and  they 
now  are.  stockholders,  officers,  and  agente 
of  the  said  corporation,  and  as  such  agents 
had,  and  now  have,  the  charge,  management 
and  control  of  the  business  of  sold  corpora- 
tion. And  on  the  16th  day  of  October,  1889, 
the  said  corporation,  the  Puget  Mill  Com- 
pany,  by  and  through  Its ,  ageut  William 
WaJk^,  one  of  the  plaintiffs  herein,  sold  and 
delivered  the  oats  referred  to  In  said  com- 
plaint to  this  defendant.  And  at  the  time  of 
sale  and  delivery  of  said  oats,  the  said  corpo- 
ration, the  Puget  Mill  Co.,  was  justly  indebt- 
ed to  this  defendant  in  the  sum  of  $2,078, 
which  indebtedness  has  never  been  paid;  and, 
upon  receiving  the  oats  referred  to  In  plain- 
tiffs' complaint  from  said  corporation,  this 
defendant  credited  to  said  corporation  upon 
account  the  amoimt  of  the  purchase  price 
of  said  oats,  to  wit  the  sum  of  twenty-one 
hundred  and  fifty-four  and  8-100  dollars, 
($2,154.08.)  And  the  price  which  defendant 
agreed  to  pay  for  said  oats  In  making  pur- 
chase thereof  was  and  is  higher  than  the 
market  at  the  time  justified  defendant  in 
paying,  and  was  and  Is  bIfAw  than  this  de- 
fendant would  have  paid  for  said  oats  if  he 
had  not  purcliased  tiie  same  from  said  mill 
company,  which  was  thai  Indebted  to  hlra 
as  aforesaid."  To  this  affinnaUre  defraise 
the  plaJntlCGB  lnt»posed  a  demurrer,  (whldi 
seems  to  have  been  treated  as  a  motion  to 
strike  oat,)  which  was  sustained  by  tne 
court,  and  title  cause  proceeded  to  trial  Vffoa 
the  iBsasa  raised  by  the  dmials  In  the  an- 
swer, the  result  of  whldi  was  a  verdict  and 
Judgment  for  title  plaintiff. 

The  appellant  insists  that  the  court  erred 
in  sustaining  the  demurrer,  for  the  reason 
that  the  facts  stated  In  the  afflrmative  de- 
fense were  sufficient  to  constitnte  an  estop- 
pel In  pais,  and.  If  proved,  would  have  been 
a  complete  defoise  to  the  actlcm;  bnt,  in  our 
Judgment  the  ruling  of  the  court  was  indis- 
putably correct  and  proper.  The  insufflclra- 
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cy  of  the  pleading  as  an  estoppel  Is  patent 
upon  its  face.  It  nowhere  avers  that  the  ap- 
pellant was  Induced  to  believe  that  the 
Pnget  Mill  Company  was  the  owner  of  the 
oats,  by  any  statement,  representation,  or 
act  made  or  done  by  the  respondents.  Nor 
does  the  pleading  contain  any  other  allega- 
tion constituting  an  element  of  estoppel. 
See  Blgelow,  Estop.  (5th  Ed.)  600.  It  is  at 
most  a  mere  argumentative  denial  of  the  al- 
legations of  the  complaint,  or,  In  other  words, 
a  statement  of  facts  showing  that  those  al- 
legations are  untme.  At  the  trial  the  appel- 
lant sought  to  Introduce  testimony,  nnder  his 
denials,  tending  to  show  an  estoppd  In  pals, 
and  he  now  claims  that  the  court  erred  in 
excluding  such  testimony.  We  think  the  tes- 
timony was  properly  exduded.  Under  our 
system  of  pleading,  the  facts  constituting  an 
estoppel  most  be  specially  pleaded,  in  order 
to  tie  available  as  a  defense,  (Code  Proa  i 
and  such  Is  the  nde  generally  In  those 
states  which  have  adopted  the  reformed  pro- 
cedure. See  Bliss.  Code  PI.  I  864;  Boone, 
Code  PL  {  67;  Warder  v.  Baldwin,  61  Wis. 
460,  8  N.  W.  Rep.  257;  An&enon  t.  Hnbbell. 
98  Ind.  670;  PhUllps  t.  Van  Schalck.  37 
fowa,  229. 

The  Instructions  to  the  Jury  requested  by 
the  appellant  were  not  warranted  by  the  ev- 
ld«tce,  and  were  therefore  properly  refused; 
and  those  g^ven  we  think  fairly  presented 
the  law  applicable  to  the  case.  We  percdve 
no  error  hi  the  record,  and  the  judgment  of 
ttie  court  below  ts  therefore  affirmed. 

HOYT,  SCOTT,  and  STILES,  JJ..  concur. 


{6  Wssb.  t») 

CITY  Of  PORT  TOWNSEND  v.  SHBE- 
HANt  County  Ajsessor. 

(Supreme  Court  of  Washington.    April  14, 
1893.) 

OLUSirtCATiON  OF  Cities— Taxation— DuTT  or 

COONTI  ASHEBSOR. 

1.  Act  March  27.  1890,  prorides  for  the 
ori^ization  of  dtiea  of  the  first,  second,  and 
third  clasa,  gives  cities  of  each  class  certain 
powers,  imposes  on  tbcm  certain  datles,  and 
provides  a  manner  of  reincorporating  existing 
cities.  Hdd,  that  a  city  organised  by  a  apecial 
diarter,  and  not  reincorporated.  Is  not  within 
the  classifications  made,  and  bencc  aot  Includ- 
ed in  Act  March  0,  1893,  providing  for  the  as- 
aesament  and  collection  of  taxes  in  cities  of 
the  third  and  fourth  class.  Uobde  v.  Searey, 
29  i'ac.  Rep.  7lS,  4  Wash.  St.  followi'd. 

2.  The  connty  assessor  Is  not  authorized 
to  make  an  assessment  for  such  city  under  the 
general  revende  act  of  March  15,  1893,  provid- 
ing In  general  terms  merely  a  oasis  of  taxa- 
tion for  municipal  ae  well  as  tor  all  other  pur- 
poses, and  a  form  of  assessment  roll  in  wnidi 
Is  a  blank  for  city  taxes. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Ballinger,  Judge. 


Application  by  the  dty  of  Port  Townsend 
for  writ  of  mandate  to  compd  John  F.  Shec- 
han,  as  assessor  of  JeCTerson  coimty,  to  note 
for  assessment  the  taxable  property  within 
the  limits  of  snid  city.  There  was  a  demur- 
rer to  the  writ  as  issued,  which  was  sus- 
tained. The  dty  appeals.  Affirmed. 

Del  Gary  Smith,  for  appellant  Robt  W. 
Jennings,  tor  reqpcmdent 

HOTT,  J.  Two  questions  are  presented  by 
the  appeal  tn  this  case:  First  Does  the  act 
of  March  9,  1893,  entitled  "An  act  to  provide 
for  the  assessment  and  collection  of  taxes  bt 
municipal  corporations  of  the  third  and  fourth 
class  In  the  state  of  Washington,  and  declar- 
ing an  emeEgeni^,"  apply  to  the  dty  of  Port 
Townsend?  Second.  U  It  does  not  apply.  Is 
the  assessor  ot  the  connly  of  Jetterwa  au- 
thorized by  the  general  revenue  law  ap* 
proved  March  15,  1893,  to  make  the  assess- 
ment for  said  d^,  as  a  part  of  hla  duties 
as  such  county  assessor? 

The  first  question  must  be  dedded  In  the 
negative,  upcm  'the  authority  of  the  case  of 
Rohde  T.  Searey,  4  WadL  St  91,  29  Pao. 
Kep.  768.  In  that  case  we  held  that  the 
dty  of  Port  Townsraid  was  not  a  dasslfled 
dty  under  the  general  laws  of  the  state.  We 
have  seen  no  reastm  to  change  the  views  then 
expressed,  and,  as  there  Is  nothing  In  aald 
act  of  ManA  9th  to  show  any  intentkm  on 
the  part  of  the  legidatare  to  Indode  dtles 
not  iHwlded  tor  by  audi  dasiAflcation,  it 
follows  that  said  act  can  have  no  force  ao 
far  as  said  dtgr  ig  concerned. 

As  to  the  other  question,  It  seems  dear  to 
08  tbat  there  Is  no  snffldent  direction  to  the 
county  assessor  contained  In  said  act  to  au- 
thorise him  to  perform  tfae-dntles  of  assessor 
of  such  dty.  The  only  sections  which  seem 
in  any  manner  to  relate  to  the  assessment 
for  mnntdpal  purposes  are  the  first  which. 
In  general  terms,  provides  a  basis  of  taxation 
for  mimidpal  as  well  as  for  all  other  pur- 
poses, and  the  ninety-fifth,  which  provides 
the  form  of  the  assessment  roll  In  which  a 
blank  is  provided  for  the  Insertion  of  the 
amount  of  the  dty  tax.  But  these  provMons 
alone,  when  unaided  by  any  of  the  provisions 
of  the  act  of  March  0th,  above  referred  to, 
do  not  snffidently  point  out  the  machinery 
for  BO  doing  to  authorize  the  assessor  of  the 
county  to  make  an  assessment  of  the  dty 
which  will  be  available  for  dty  purposes. 
It  follows  that  the  action  of  the  court  In 
quashing  the  temporary  writ  of  mandamus 
was  correct,  and  its  Judgment  must  be  af- 
firmed. 

DUNBAR,  a  J.,  and  STILES  and  AN- 
DERS, JJ.,  concur. 

SCOTT,  J.,  did  not  >tt  at  the  hearing  of 
this  cause. 
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STATE  ex  rel.  CITY  OF  SEATTUEQ  t. 
CARSON.  Comptroller. 

(Supreme  Court  of  Washington.    April  25, 

1893.) 

Powers  of  LEoiaLATURe — Municipal  Taxation — 

CSANOIXa    MSTHOD    OF    ASfESSMEMT   ANU  COL- 

uiCTios— Bbpbai-  of  Statute. 

1.  The  provision  of  Const  art.  11,  S  10, 
that  cities  and  towns  and  the  charters  thereof 
shall  be  subject  to  and  controlled  by  general 
laws,  applies  to  cities  of  the  first  class,  end 
authorizes  the  let;ri»lftture  to  change  the  meth- 
od  of  assessing  and  collecting  taxes  in  such 
cities. 

2.  Const,  art  7.  I  9,  and  art  11.  t  12, 
providing  that  for  all  corporate  purposes  mu- 
nicipal corporatious  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,  and  that 
the  legislature  shall  have  no  power  to  inii>ose 
taxes  on  munic'pal  corporations  for  municipal 

Surpo^a,  do  not  render  invalid  Act  March  0, 
SiKlj,  making  the  assessment  roll  of  a  city  of 
the  first  class  the  same  as  that  of  the  county, 
and  making  the  county  treasurer  ex  officio  col- 
lector of  taxes  for  the  city. 

a  Act  March  9,  IHD'd,  makia?  the  county 
treasurer  ex  otticio  collector  of  city  taxes,  and 
requiring  the  city  to  pay  him  $5'X>  per  year  in 
payment  for  his  services,  is  not  in  conflict 
with  CouRt.  art.  11.  §  8,  forbidding  the  8alat7 
of  a  muninpal  officer  to  be  increased  or  di- 
minished dnring  his  terra  of  office,  or  with 
Const  art  11,  I  12,  denying  to  the  legislature 
the  right  to  impose  taxes  on  municipal  corpo- 
rations. 

4.  The  general  revenue  law  of  March  15. 
18U3,  (section  l'A7,)  repealing  all  acts  and  parts 
of  acts  heretofore  enacted  providing  for  the 
assessment  and  collection  of  taxes,  applies  only 
to  laws  relating  to  state  taxation  operatiog 
generally  in  all  parts  of  the  state,  and  does 
not  repeal  Act  March  9,  1893,  relating  to  the 
assesRinent  and  collection  of  taxes  in  dtles  of 
the  first  class. 

Appeal  from  anperlor  ooort,  Elng  ocranty; 
J.  W.  Langley.  Judge. 

Mandamus  on  the  relatloii  ot  the  dty  of 
Seattle  agrUnst  Jamea  M.  Carson,  comptrol- 
ler. From  a  jud;nnent  for  defendant  plain- 
tiff appeals.  Affirmed. 

Battle  &  Shipley,  for  appellant  George 
Donworth  and  Jamea  B.  Howe,  for  re- 
spondent 

SCOTT,  J.  Thla  Is  a  cause  Just  he.ird 
upon  a  special  assignment,  and  the  neces- 
rfty  for  an  Immediate  decision  prevents  an 
elaborate  discussion  of  the  questions  In- 
volved, and  a  fuU  review  of  the  authorities. 
It  Is  contended  by  appellant  that  an  act 
of  the  recent  legislative  assembly,  approved 
March  9.  1893,  entitled  "An  act  providing 
for  the  assessment  and  collection  of  taxes 
of  cities  of  the  first  class,  and  specifying 
the  duties  of  certain  c(Mmty  officers  In  re- 
gard thereto,  and  declxirlng  an  emergency," 
Is  without  effect,  for  the  several  reasons 
hereinafter  mentioned, 

First  That  It  is  void  as  being  In  contra- 
vention of  the  Inherent  right  of  a  municipal 
corporation  to  regulate  Its  affairs  which  are 
purely  local;  and  that  It  oonfUcts  with  sec- 
tloa  10,  art  11,  of  the  constitution  of  the 


state,  which  provides  that  "corporatlona  tor 
municipal  purposes  shall  not  be  created  by 
special  laws,  but  the  legislature,  by  gener^ 
laws,  shall  provide  for  the  Incorporation, 
organization,  and  clasaiflcfttlon.  In  propor- 
tion to  population,  of  cities  and  towns, 
which  laws  may  be  altered,  amended,  or 
repealed.  Cities  and  towns  heretofore  or- 
ganized or  incorporated  may  become  organ- 
ized under  such  general  laws  whenever 
a  majority  of  the  electors  voting  at  a 
general  electl(Hi  shall  so  determine,  and 
shall  oi^Eanlse  In  conformity  therewith; 
and  dties  or  towns  heretofore  or  here- 
after organized,  and  all  charters  thereof 
framed  or  adopted  authorl^  of  this  ood- 
Btitution.  shall  be  subject  to  and  oontroUed 
by  general  laws.  Any  city  containing  a  pop* 
nlattiHi  of  twenty  thoosand  Inhabitants  or 
more  shall  be  permitted  to  frame  a  diarter 
for  its  own  goroitment,  conslBtent  witb 
and  subject  to  the  ocmstltutton  and  laws  of 
this  Btate^"  etc  Appellant  contends  that 
cities  of  the  first  class,  organized  under  free- 
holders' charters,  are  not  within  the  clause 
which  provides  fbat  dtles  and  towns  hereto- 
fore or  hereafter  organized  and  all  cfmrtors 
thereof  framed  or  adopted  1^  antiiority  of 
this  constitution  shall  be  subject  to  and  con- 
trolled by  gweral  laws,  ^pellant  conUaids 
that  such  ottles  iutre  the  ri^t  ot  local 
self-govenuuent;  and  that  the  legislature 
cannot  Interfere  therewith;  that  the^  are 
subject  to  the  constitution  and  general  lam 
of  the  state,  but  that  the  words  "controlled 
by"  were  not  intended  to  apply  to  such 
dties;  that  the  words  "subject  to"  and 
"ccmtrolled  by**  are  not  j^onymons,  ^tb» 
in  their  ordinary  meaning  or  as  therein  In- 
tended; that  it  Is  stgniflcant  that  in  the 
third  paragraph,  where  specific  provision  is 
made  for  dties  <a  over  20,000  Inhabitants, 
the  word  "controlled"  is  dropped,  and  char- 
ters of  such  dties  are  only  required  to 
be  "consistent"  with  and  "subject"  to 
the  constitution  and  laws  of  the  state; 
that,  strictly  speaking,  the  words  "subject 
to"  do  not  Involve  the  Idea  of  power  to 
"direct"  or  "govern."  And,  as  furtlier  sus- 
taining the  contention  that  dties  forming 
their  own  charters  are  not  to  be  "con- 
trolled" by  the  legislature  In  the  regulation 
and  management  of  the  affairs  of  the  mu- 
nicipality, and  its  right  to  prescribe  the 
names  and  number  of  its  officers,  and  re- 
quire them  to  perform  certain  duties,  we 
have  but  to  take  Into  consideration  the  fact 
that  the  legislature  must  control  all  cities 
not  liavlng  a  population  of  20,000  inhabit- 
ants or  more,  for  the  reason  that  such 
cities  have  no  power  to  adopt  their  own 
cliarters,  while  the  latter-mentioned  cities 
have  such  power,  and  such  charter,  when 
adopted.  Is  for  Its  own  "govomment"  aud 
the  "orKanlo  law  thereof,"  which  facts  could 
not  exist  consistent  with  the  right  of  the 
legislature  to  enact  laws  for  the  "govern- 
ment" thereof  which  shall  be  the  "organio 
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law  thereof;'*  and  aaeh  would  be  the  logic- 
al and  legal  result  UC  the  legislature  has 
the  power  to  pass  a  law  of  the  nature  of 
the  one  In  question,  which,  both  loRlcally 
and  legally,  does  "direct"  and  "govem"  in 
the  matter  of  tibe  assessment  and  coUeo- 
tlon  of  the  dty  taxes  of  the  city  of  Seattle^ 
depriving  the  dty  comptroller  of  the  power 
to  assess  city  property  for  city  taxes,  and 
the  dty  treasurer  of  the  power  to  cdOeot 
such  taxes.  Hut.  assomtng  that  dttes  of 
20,000  or  more  InhatHtants  are  "subject  to." 
but  are  not  to  be  "controlled  by,"  the  lei^ 
lature,  what  Is  the  correct  meaning  of  the 
words  "subject  to?"  That  there  are  certain 
well-deflned  powen  and  duties  beltnigtiv  to 
and  exerciaed  by  municipal  corporations, 
some  of  whlcb  ^^ts,  powers,  and  duties 
concern  striely  the  municipality,  while  In 
some  others  the  state  has  a  joint  Interest 
That  the  sole  and  exduidTe  exercise  by  the 
municipality  of  the  former  must  exist  with- 
out let  or  hindrance,  else  the  omstltutlon 
nmkers  and  legislators  must  be  considered 
as  performing  vain  and  Oseleffl  tasks  In  pro- 
viding for  the  formation  of  .municipal  CM>r- 
poraUrais.  Tliere  are  other  rlj^ts,  powers, 
and  duties,  however,  which  such  munici- 
palities do  not  ordinarfly  possess,  and  whldb 
the  due  and  orderiy  admlnistratioa  of  the 
affairs  of  government  requires  they  should 
not  have,  or.  If  they  do  have  and  possess, 
are  ot  such  a  nature  that  In  the  exercise 
thereof  the  people  of  the  state  at  large  are 
also  Interested;  and.  so  for  as  regards  these 
matters,  they  are  "subject  to,"  and  should 
be  "subject  to."  the  constitution  and  laws 
of  the  state.  Tlie  very  term,  however,  "sub- 
ject to."  implies  a  separation  from  the  state 
at  large  for  certain  purposes,  and  also  neces- 
sarily Implies  an  Independent  separation  for 
the  exercise  of  some  rights  and  powers, 
otherwise  a  provision  of  the  constitution 
making  them  "subject  to"  would  be  a 
wholly  useless  and  unnecessary  provision. 
That,  for  Instance,  section  2,  art  7,  of  the 
oonstltutlon,  provides  that  "the  lesl^tnre 
shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  on  all  prop- 
erty In  the  state,  according  to  value  In 
money,"  etc.  The  legislature  passes  such  a 
law.  The  city  of  Seattle  would  be  "subject 
to"  the  provisions  of  this  law  lu  the  partic- 
ular that  assessments  and  taxation  shall 
be  uuiforDi  and  equal,  etc,  because  It  in- 
volves a  principle  of  right  which  the  stite 
la  Interested  in  having  enforced.  But  the 
time  of  making  such  assessment,  collecting 
such  taxes,  and  the  iustrumen  tali  ties  and 
agencies  which  cities  having  charters  may 
therein  provide  for  the  accomplishment 
thereof,  involve  merely  local  and  purely 
ministerial  powers  and  duties,  and  In  these 
particulars  such  dtles  are  not  "subject  to" 
the  constitution  and  laws  of  the  state,  be- 
cause (1)  they  hare  these  rights  In  the  ab- 
sence of  a  constitutioual  inhibition,  and  (2) 
the  constitution  affirmatively  gives  to  them 


these  rights  In  ttie  fwmatlOD  of  diarfiers 
for  th^r  "own  government" 

The  construction  contoided  for  by  oppd- 
lant  is  against  the  weight  of  authority,  how- 
ever, and  Is  also  against  public  policy,  In 
our  opinion.  Substantially  the-  same  provi- 
sion as  the  one  quoted  from  our  (»nstltntlon 
Is  amtalned  In  the  coustitatlona  of  Callfor* 
nla  and  Missouri,  and  in  these  states  the 
ri^t  of  the  leglslatnre  to  amend  the  cholv 
ters  of  such  cities  has  been  recognised  and 
Is  established.  'The  constltatlon  of  Califor- 
nia differs  from  ours  in  that  It  requires 
sudk  diarters  and  amendments  thereto  to  be 
submitted  to  tbB  legislature  for  approval  or 
rejection,  and  for  ttiat  reason  appellant  ar^ 
gues  that  the  GaUfomla  cases  are  without 
fbrce  Iwre.  But  In  construing  this  provtslon 
the  courts  of  that  state  have  placed  the 
right  of  the  le^slature  to  ommd  these  char- 
ters upon  the  clause  Qiat  such  dOes  "shall 
be  subject  to  and  contn^led  1^  general 
laws,"  and  it  seems  to  ns  that  the  Intention 
was  to  Indude  all  dtles  In  said  clause  from 
the  language,  of  the  sectifm,  regardless  of 
Its  construction  dsewhere.  Thomason  t. 
Ashworth,  (Cat)  14  Pac.  Sep.  61S;  In  re 
Ah  Yon.  82  Cal.  338,  22  Pac  Rep.  929; 
Davles  v.  City  of  Zxm  Angeles,  86  GaL  37, 
24  Pac.  Rep.  771;  State  v.  Field,  99  Mo.  352, 
12  S.  Rep.  802;  City  of  Westpprt  v. 
Kansas  City,  (Mo.  Sup.)  15  S.  W.  Rep.  68; 
Swing  V.  HobUtzeUe,  85  Mo.  64. 

Appdlant  further  contends  ttiat  said  act 
is  void,  because  it  is  In  conflict  with  section 
9  of  article  7,  and  section  12  of  said  article 
11,  of  the  constitution,  which  are  as  fidlows: 
Section  9:  "The  legislature  may  vest  the  coi^ 
porate  authorities  of  dtles,  towns,  and  vil- 
lages with  power  to  make  local  improve- 
ments by  spedal  assessment,  or  by  special 
taxation  of  property  benefited.  For  all  cor- 
porate purposes,  all  munidpal  corporations 
may  be  vested  with  authority  to  assess  and 
collect  taxes,  and  sudi  taxes  shall  be  uni- 
form in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  levying 
the  same."  Section  12:  "The  legislature 
shall  have  no  power  to  impose  taxes  upon 
counties,  dtles,  towns,  or  other  munidpal 
corporations,  or  upon  the  Inhabitants  or 
property  thereof,  for  county,  dty,  town,  or 
other  m\mldpal  purposes,  but  may  by  gen- 
eral laws  vest  In  the  corporate  authorities 
thereof  the  power  to  assess  and  collect  taxes 
for  such  purposes."  Appellant  quotes  from 
the  case  of  Baker  v.  City  of  Seattle,  2  Wash. 
SL  576,  27  Paa  Rep.  4G2,  as  follows:  "The 
constitution  of  the  state  of  Illinois  in  1848, 
contains  the  clause  above  quoted  from 
artide  7  (section  9  of  the  constitution)  in 
baec  verba,  and  In  that  state  th«re  are 
many  well-considered  cases  which  hold  that 
it  is  incompetent  for  the  legislature  to  di- 
rectly lay  any  burden  of  taxation  for  mu- 
nidpal purposes  upon  the  dtles  of  that 
state.  See  People  v.  Mayor,  etc.,  of  City  of 
Chicago,  51  IlL  17.  In  other  states,  not  hav- 
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ing  Buch  &  constltatlonal  proTlsion,  the  pow- 
er of  the  leglBlatore  over  muoldpal  cori>ora- 
tlons  has,  tn  some  cases,  been  hdd  to  be 
well-nigh  omnipotent,  as  tn  Sage  v.  City  of 
Brooklyn,  snpra,  [89  N.  Y.  189.1  We  find 
ao  case,  however,  in  which  such  a  constltu- 
ttonal  expression  occurs  as  Is  contained  lb 
ou^  arti<^e  11,  (section  12,)  aboTe  quoted, 
end,  whatever  may  be  thought  elsewhere 
of  the  niinolB  dedslons  above  quoted,  they 
would  seem  to  be  cogent  authority  here." 
AndhearguesthatslmUarlegi&latlon  has  been 
held  void  In  Illinois  under  the  provtslon  men- 
tioned, and  he  dtea  the  following  decisions 
from  that  state:  Harward  v.  St  Clair  & 
M.  Levee  &  Drainage  Co.,  51  Hi.  130;  People 
V.  Salomon,  Id.  37;  Uvingston  v.  Wider,  63 
lU.  302;  People  v.  Canty,  55  111.  33;  Wider 
V.  City  of  East  St  Louis,  Id.  133;  Gage  \. 
Graham,  57  III.  144;  People  v.  Morgan,  00 
lU.  658;  ComeU  v.  People,  lOT  m.  372.  Bui 
un  examination  of  those  cases  shows  that 
the  objections  raised  did  not  go  to  the  valu- 
ation of  property  for  the  purposes  of  tax- 
ation, or  to  the  mere  collection  of  a  tax. 
The  objections  were  to  the  creation  of  debts 
which  were  to  be  satisfied  by  means  of  tax- 
ation, or  were  to  the  creation  of  a  tax. 

Respondent  admits  that  the  legislature  has 
no  power  to  authorize  the  officers  of  the 
coxmty  to  levy  a  tax  upon  persons  or  prop- 
erty in  the  city  of  Seattle  for  corporate 
purposes  of  the  city,  but  contends  that  the 
legislature  may  Impose  upon  county  officials 
the  duty  ot  collecting  a  tax  levied  by  the 
dty.  He  calls  our  attention  to  the  fact  that 
subsequent  to  the  dedslons  mentioned,  the 
legislature  of  niinols,  onder  the  constitution 
of  1870,  containing  substantially  the  snine 
provisions  in  this  respect  as  the  constitution 
of  1848,  enacted  a  law  identical  In  purpose 
with  the  law  under  consideration  here,  and 
that  for  many  years  this  act  has  remained 
the  law  of  that  state  tmqnestloned.  The  re- 
spondent contends  that  the  argument  of 
appellant  rests  upon  an  incorrect  Interpreta- 
tion of  the  words  "to  assess  and  collect 
taxes,"  used  in  the  provisions  of  the  con- 
stitution of  Washington;  and  he  argues  that 
as  the  power  of  taxation  Is  a  legislative 
lM>wer,  and  as  all  legislation  Is  by  the  consti- 
tution vested  In  the  legislatiu-e,  were  It  not 
for  the  said  provisions  of  the  constitution 
the  legislature  could  tax  municipal  corpora- 
tions for  corporate  purposes;  that  the  rl^t 
which  Is  denied  to  the  legislature  Is  the 
power  to  impose  taxes  upon  munldpal  cor^ 
poratlons  for  corporate  purposes.  The  pow- 
er denied  to  the  legislature  is  the  power 
It  is  permitted  to  vest  in  the  corporate  nu- 
tborlties.  The  use  of  the  word  "but"  after 
the  denial  of  the  power  to  the  l^lslature 
requires  this  construction.  That  the  expres- 
sion "to  assess  and  collect  taxes"  must  Qien 
mean  "to  impose  and  collect  taxes,"  and 
that  this  construction  Is  Indirectly  sustained 
by  Hbe  Illinois  authorities.  So  long,  there- 
fan,  as  tlie  tax  is  imiKiBed  by  the  corporate 


authorities,  the  evil  aoo^t  to  be  avoided 
by  the  constitutional  provisions  Is  not  in- 
curred. Respondent  contends  that  the  ex- 
pression "to  assess"  does  not  mean  the  mak- 
ing of  an  assessment  in  the  sense  of  a  valu- 
ation. The  word  "assess"  has  two  mean- 
ings: First,  to  charge;  second,  to  value. 
And  that,  if  we  substitute  In  the  constttn- 
tlon  the  meaning  of  the  expression  for  the 
expression  itsdf,  we  have  In  the  one  sense 
and  In  the  other  ntmsense;  thus:  (1)  "The  1^ 
Islature  shall  have  no  power  to  impose  taxes 
upon  •  •  •  municipal  corporations  fbr 
•  •  •  -munldpal  purposes,  but  may  by  gen- 
eral laws  vest  In  the  corporate  aulhoritiea 
the  power  to  charge  and  collect  taxes  for 
sudi  purposes."  (2)  "The  legislature  shall 
have  no  power  to  Impose  taxes  upon  •  •  • 
municipal  corporations  for  munldpal  pur- 
poses, but  may  by  general  laws  vest  In  the 
corporate  authorities  the  power  to  value  and 
collect  taxes."  That  the  power  to  value  taxes 
would  be  meaningless,  but  the  power  to 
charge  taxes  Is  perfectly  dear.  The  argu- 
ment advanced  by  the  respondent  strikes  us 
as  sound,  and. we  agree  with  him  that  It  la 
the  power  to  collect  taxes  which  must  be 
vested  in  tiie  corporate  authorities;  and, 
as  the  act  makes  it  the  duty  of  the  treas- 
urer to  collect  the  tax  levied,  by  so  doing  It 
vests  In  the  corporate  authorities  of  the 
dty  the  power  to  collect  by  ^vlng  It  the  ma- 
chinery for  the  collection.  It  by  no  means 
follows,  because  the  corporate  authorities 
are  to  be  vested  with  tiie  power  to  col- 
lect the  tax,  that,  therefore,  they  must  them- 
selves be  the  machinery  for  its  collection. 
The  act  of  collection  and  the  power  to  com- 
pel the  act  are  not  identical. 
-  Appellant  further  contends  that  said  act 
is  in  violation  of  section  8,  art  11,  of  the 
constitution,  which  provides  that  "the  sal- 
ary of  sny  coimty,  dty,  town,  or  mnnidpal 
officer  shall  not  be  Increased  or  diminished 
after  his  election  or  during  bis  term  of  of- 
fice," etc.;  and  also  section  25,  art.  2,  which 
provides:  "Xor  shall  the  compensation  of 
any  public  officer  be  Increased  or  diminished 
during  his  term  of  office;"  and  also  the  first 
part  of  section  12,  art.  11,  which  denies  to 
the  legislature  the  right  "to  Impose  taxes 
upon  counties,  dUes."  eta  Section  10  of  this 
act  of  the  legislature  provides  that  each 
dty  shall  pay  to  the  county  treasurer  for 
duties  performed  by  him  In  the  collection 
of  dty  taxes  $500  per  year,  which  shall  be 
In  addition  to  the  salary  otherwise  provided 
by  law.  We  do  not  thhik  there  Is  any  con- 
flict here,  as  the  ad^tlonal  salary  is  not  paid 
to  the  county  treasurer  as  county  treasurer, 
but  new  duties  have  been  Imposed  upon  him 
in  the  way  of  the  coUectlcm  of  dty  taxes, 
and  the  additional  compensation  Is  provided 
therefor,— a  matter  whidi  Is  entirely  out- 
side of  his  former  duties  as  county  trau- 
urer,  for  which  his  previous  salary  was 
fixed.  We  doubt  whether  this  provision  can 
be  held  to  be  the  Imposition  of  a  tax  within 
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the  prohlUtion  of  the  secttons  aforesaid.  If 
It  is.  It  would  not  render  the  entire  act  in- 
Tolid,  but  wonld  only  annul  the  provision 
Itself.  Little  Importance  seems  to  have  been 
attached  to  this  question  by  the  appeUant, 
as  It  was  not  argued  at  the  hearing,  and 
the  point  Is  almply  stated  in  its  brief  without 
any  argament. 

It  Is  farther  claimed  that  the  act  was  re- 
pealed by  the  general  teveaae  law  approved 
Man^  15th,  which  contains  the  following 
provision:  "Sec  187.  All  acts  and  parts  of 
acts  heretofore  enacted  by  the  l^ftelatore 
of  the  territory  or  state  of  Washington  pro- 
viding for  the  assessmwit  and  collection 
of  taxes  in  this  state  shall  be,  and  the  same 
are  hereby,  repealed."  If  the  legislature  had 
intended  by  thta  act  to  repeal  the  previous 
act  approved  March  9th,  it  most  likely  would 
have  done  so  in  such  a  way  as  to  leave  uo 
room  for  doubt  This  repealing  daose  la 
evldentlT  directed  to  laws  relating  to  state 
taxatitm  operating  generally  In  all  parts  of 
the  state,  and  not  to  a  law  Uke  the  me  In 
question,  which  la  special  in  Qie  sense  that 
It  applies  only  to  dties  (NC.flie  first  class, 
hut  irtilch  nevertheless  does  not  come  within 
the  constltatlonal  prohibition  ct  special  legts- 
lation,  for  It  is  general  as  affecting  aU  of 
Sttcb  citle&  The  jndgmoit  the  superior 
court  is  affirmed. 

HOYT  and  ANDERS,  JJ..  concur.  DUN- 
BAB,  a  J.,  and  8TILBS.  3.,  absent, 


a  wuii.  my 

CAKKOLL  T.  GENTRAUA  WATER  CO. 
(Supreme  Court  of  Washhigton.  May  8,  1893.) 

APPBAL— RbVBKSAL—HaTKBIAL  EBROit. 

A  judgment  should  he  reversed  for  ma- 
terial error  in  an  inatruction  hs  to  the  measure 
of  damages,  even  though  the  verdict  does  not 
seem  excessive,  unless  also  it  affirmatively  b[>- 
pear  tti&t  the  verdict  could  uot  possibly  have 
heeu  afteeted  by  such  error.  Per  Hoyt  and 
StUes,  JJ.,  dlasentlDg. 

Dlssentliig  opinion. 

For  maloKlt7  opinion,  see  82  Pac.  Bep.  609. 

HOYT  and  STILES.  JJ.,  (dissenting.)  The 
i^Anlon  of  the  majortty  of  the  court  seems 
to  lay  down  the  rule  that,  however  erroneous 
may  be  the  instructions  (^ven  by  a  court  to  a 
Jury,  the  judgment  will  not  on  that  account 
be  reversed  here,  if,  under  all  the  drcumstan- 
ces  of  the  case,  this  court  is  of  t^e  opinion 
that  the  damages  recovered  were  not  excea- 
slve.  In  other  words.  It  seems  to  be  held 
that  such  erroneous  instructions  will  not  re- 
verse the  cause  unless  It  affirmatively  ap- 
pears from  the  record  that  the  appellant  has 
been  injured  by  such  Instructlous.  I  am  im- 
able  to  agree  to  such  propoHltlon.  As  I  un- 
derstand the  rule  In  r^rd  to  such  matters, 
it  is  that  material  error  in  ruling  upon  a 
question  of  law  during  the  progress  of  the 
trial,  or  in  Instructions  given  to  the  Jury, 
will  entitle  the  party  against  whom  such  rul- 


ing Is  made  to  a  reversal  of  the  Judgment, 
unless  it  affirmatively  appears  from  the  rec- 
ord, beyond  any  reasonable  controversy,  that 
tiie  error  committed  by  the  court  could  not 
have  affected  the  verdict  rendered  by  the 
jury,  or  the  jtidgmoit  of  the  court;  that 
where,  as  in  this  case,  it  Is  conceded  that  the 
instruction  of  the  court  as  to  the  measure  of 
damages  was  incorrect,  the  fact  that,  even 
with  such  erroneous  Instruction,  the  jury  did 
not  render  a  larger  verdict  than,  under  all 
the  proofs,  this  court  tblnla  the  plaintiff  en- 
titled to,  wonld  In  no  manner  establish  the 
fact  that  the  appellant  had  not  in  fact  been 
Injured  by  such  erroneous  Instruction.  The 
Jury  is  the  body  that  is  to  determine  the 
amount  of  damages,  and  not  this  court;  and 
this  court  can  with  no  more  propriety  refuse 
to  reverse  a  case,  under  such  circumstances, 
because  the  vudlct  does  not  seem  to  it  to 
liave  been  larger  than  it  should  have  been, 
had  propCT  Instructions  been  given,  than  it 
could  reverse  a  case  where  no  error  of  law 
was  found,  fbr  the  dmple  reason  that  the 
verdict  was  somewhat  lai^w  than,  under  the 
drcomstances  disclosed  by  the  record.  It 
would  have  found  the  party  to  be  entitled  to. 
Xa  my  opinion  there  are  other  errors  in  the 
record,  but  no  good  purpose  would  be  sub- 
served by  a  discussion  thweof  here.  I  think 
the  Judgment  should  have  been  revOTsed, 
and  a  new  trial  had. 


(Sg  G»l.  127} 

GAPBON  V.  HITCHCOCK  et  aL  (No. 
19,0»2.) 

(Supreme  Court  of  California.  June  8,  1893.) 

JjlJNICIPAI,  COKPORATIOXS  —  BTKBBT  ImPBOVB- 

MESTa— Contract  with  Officek — Valiimtv. 

1.  No  valid  Rssessment  can  be  made  for 
street  work  done  under  a  contract  whicli  is 
void  under  Act  March  13,  1883,  9  628.  provid- 
ing that  no  officer  of  a  city  of  the  fourth  class, 
organized  under  said  act,  shall  be  interested  in 
a  contract  to  which  the  city  is  a  party,  and 
that  any  contract  contrary  to  the  provisions 
thereof  shall  be  void. 

2.  Such  a  contract  does  not  become  valid 
by  reason  of  a  failure  to  file  a  petition  of  re- 
monstrance under  Act  March  18,  18S5,  fi  3. 

3.  Act  March  13.  18S3,  §  628,  forbidding 
any  officer  of  a  city  of  the  fourth  class  to  be 
interested  in  a  contract  with  the  city,  is  not 
impliedly  repealed  by  Act  March  18,  1885.  f  5, 
providing  that  under  certain  circumstances  a 
street  contract  shall  be  awarded  to  the  owners 
of  a  majority  of  the  frontage  on  the  street  to 
be  improved. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  John  G.  Capron  against  George 
N.  Hitchcoeic  and  otliers.  From  a  judgment 
for  plaintiff,  and  on  order  denying  a  new 
trial,  defendants  appeal.  Reversed. 

William  Darby  and  Oscar  A.  Trlppett,  fbr 
appellants,  (^oilier  &  Haines,  for  respcmd- 
ent 

VANCLIEF,  C.  Action  to  enforce  the  lien 
of  an  assessmtait  on  the  lot  of  defendants  in 
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the  dty  of  Son  IMego  for  street  work  alleged 
to  have  been  done  bj  plaintiff  under  a  con- 
tract awarded  to  him  by  the  city  council, 
and  executed  on  the  part  of  the  dty  by  the 
superintendent  of  streets.  The  complaint  is 
in  the  usual  form.  The  answer,  after  de- 
nying the  alleged  contract,  averred,  and 
the  court  found,  "that  at  all  the  times  men- 
tioned In  idalntUTs  complaint  the  city  of 
Baa  Diego  was  a  munldpal  corporation  of 
the  fourth  class,  organized  and  existing  un- 
der an  act  of  the  legislature  of  the  state  of 
California  entitled  *An  act  to  provide  for  the 
organization,  incorporation,  and  government 
of  muiUcipal  corporadona,*  ai^roved  Ifarch 
18,  18S3;  that,  at  all  times  mentioned  In 
the  plalntilTB  complaint  herein,  said  plaln- 
tut,  John  O.  Oapron,  was  a  sdiool  trustee  of 
the  said  city  of  San  Diego,  duly  dected, 
,  qualified,  and  acting  as  sudi  sdiool  trustee 
for  the  nUrd  ward  of  the  <ity  of  San  Diego." 
The  court  also  found,  generally,  that  all  tiie 
allegations  of  the  complaint  were  true,  and 
gave  judgment  for  plaintiff.  The  defend- 
ants have  appealed  from  the  judgment,  and 
also  from  an  order  denying  their  motion  for 
a  new  triaL 

On  the  appeal  from  tiie  judgmrat,  appd- 
lantB  c<mtend  that  on  the  findings  of  fttct 
the  judgment  should  have  been  In  their 
&vor.  "or  the  reason  that  the  alleged  con- 
tract was  prohlUted  and  made  void  sec-  ■ 
tion  628  of  tite  said  act  of  the  legislature  of 
March  13,  1883,  which  provides  that  no  offi- 
cer of  a  city  of  the  fourth  class,  organized 
under  said  abt,  "shall  be  Interested  In  any 
contract  to  which  the  dty  Is  a  party,  and 
any  contract  contrary  to  the  provlgions 
hereof  shall  be  void."  Substantially  the  same 
point  is  made  on  the  appeal  from  the  order 
denying  a  new  trial,  by  exception  to  the 
finding  of  the  alleged  contract;  the  evidtmce, 
without  conflict,  showing  that  the  plaintiff 
was  an  officer  of  the  dty,  namely,  school 
crustee,  at  all  the  times  mentioned  in  the 
complaint,  as  specially  found  by  the  court. 
But  since  this  special  finding  of  the  official 
character  of  the  plaintiff,  so  far  as  It  affects 
the  validity  of  the  contract,  Is  a  controlling 
qualification  of  the  general  finding  "that 
each  and  all  the  allegations  of  the  complaint  j 
are  true,"  the  ground  upon  which  the  point 
is  made  suffidenUy  appears  upon  the  judg- 
ment roll.  I  think  the  point  Is  well  taken 
on  the  appeal  from  the  judgment  and  should 
be  sustained.  The  alleged  eonti-act  of  the 
city  with  plaintiff  was  plainly  prohibited  and 
dcdared  void  by  section  628  of  the  munic- 
ipal corporation  act  of  March  13,  18^3. 
Therefore,  there  was  no  contract  to  support 
the  subsequent  proceedings,  and  conse- 
quently no  valid  assessment  upon  the  lot  of 
the  defendants.  Manning  v.  Den,  90  Cal. 
610,  27  Pac  Rep.  435;  Burke  v.  Tumey,  54 
Cal.  486;  Daly  v.  San  Francisco,  72  Cal.  154, 
13  Pac.  Rep.  321;  Dougherty  v.  Hitchcock, 
35  Cal.  612.  The  city  council  being  prohib- 
ited from  swarding  the  contract  the'  award 


of  it  to  the  plaintiff  was  a  nullity,  and  did 
not  authorize  Its  execution  by  the  snperin- 
tradent  of  streets,  whose  power  to  that  end 
must  come  from  a  valid  award  of  the  con- 
tract by  the  city  council. 

Counsd  for  respondent  contend,  however, 
that  the  award  of  the  contract  was  not  a 
nullity,  since  tite  "qualifications  and  ellgi* 
blllty  of  bidders  ate  matteus  to  be  passed 
upon  and  determined  by  the  council,  with 
the  single  limitation  that  they  must  reject 
all  bids  other  than  the  lowest  regular  bid  o:^ 
any  reapondble  bidder."  The  ready  answer 
to  aU  this  is  that  the  'limitation"  men* 
tioned  is  aot  the  oidy  llmltotlon.  i^Mni  the 
power  of  the  coimdl.  They  are  also  re? 
qnlred  to  reject  aU  bids  of  dty  officers,  and 
the  express  statutory  penal^  of  transgress* 
ing  this  limitation  Is  that  the  contract  "shall 
b©  void." 

It  iB  further  contended  Iv  reqtondent  tiiat 
the  eacdudve  remedy  for  the  error  of  the 
dty  council  in  awarding  the  e<mtract  to  an 
cs&eer  at  the  dty  was  by  petition  of  renum- 
strance  provided  for  in  section  8  oS  the  act 
of  March  18,  1885,  (St  1885,  p.  147^  as  fol- 
lows: '*At  any  time  before  Inuance  of  ttie 
assessment  roll,  all  owners  of  lots  or  lands 
liable  to  assessment  therdn,  who.  after  the 
first  publication  of  said  resolution  of  Inten- 
tion, (to  do  the  work,]  may  f6d  aggrieved 
or  who  may  have  objections  to  any  of  the 
subsequent  proceedings  of  tiie  said  conncU 
in  relation  to  the  performonce  of  the  woric 
mentioned  in  said  notice  of  Intoition,  tOutU 
file  with  the  dcrk  a  petition  of  remonstrance, 
wherein  they  shall  state  In  what  respect  tiiey 
feel  n^rleved,  or  the  proceedings  to  which 
they  object  Such  petition  or  remonstrance 
shall  be  passed  upon  by  the  said  dty  coun- 
cil, and  its  decisions  therein  shall  be  final 
and  conclusive."  In  Manning  v.  Den,  supra. 
It  w*a8  said,  in  relation  to  the  effect  of  a  fail- 
ure to  appeal  to  the  (X>uncll  under  section  11 
of  said  act,  "that  Which  was  void  does  not 
become  valid  by  reason  of  a  failure  to  ap- 
peal." By  parity  of  reason  It  woidd  seem 
that  neither  a  void  award  of  a  street  con- 
tract, nor  a  void  contract  upon  such  award, 
would  become  valid  by  failure  to  ffie  a  peti- 
tion of  remonstrance  under  section  3  of  the 
act,  and.  If  not,  that  all  subsequent  proceed- 
ings dependent  upon  a  viilld  contract  must 
also  be  invalid.  Besides,  tlie  construction  of 
the  provision  for  petition  of  remonstrance 
contended  for  by  counsel  for  respondent 
would  nccesHarily  result  In  nullifying  all  lim- 
itatiuns  of  the  power  of  the  council  In  re- 
gard to  contracts  for  street  work.  If,  In 
cases  of  this  kind,  the  lot  ownei-s  have  no 
other  remedy  than  by  petition  of  remon- 
strance, and  the  decision  of  the  council  upon 
such  petition  Is  final  and  conclusive.  It  surely 
follows  that  the  council  have  power  to 
award  all  street  contracts  to  its  own  mem- 
bers, and  then,  upon  this  coram  nobis  pro- 
cess, to  conclusively  affirm  Its  own  award. 
The  possibility  of  such  a  result  could  not 
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have  been  contemplated  or  Intended  by  the 
le^slatore.  Nor  wonld  it  follow  from  a 
proper  application  of  the  provision  of  the 
Code.  The  provision  authorizing  a  petition 
of  remtmstrance  against  the  acts  and  pro- 
ceedings of  the  city  council  was  Intended  to 
be  applicable  only  to  acts  and  proceedings 
within  the  power  of  the  council.  Thus  limit- 
ed in  Its  appUcatiou,  the  provision  has  ample 
scope  for  operation  and  effect,  without  the 
possibility  of  any  absurd  consequence.  The 
case  of  Manning  v.  Den,  supra,  fully  answers 
the  contention  that  the  defendants  had  an 
adequate  remedy  by  appeal  from  the  subse- 
quent acts  and  proceedings  of  the  superln- 
t«ident  of  streets. 

It  Is  further  contended  that  the  act  of 
March  18,  18^,  provides  a  complete  nystem 
of  street  improvement,  and  was  therefore 
Intended  to  supersede  and  repeal  all  such 
parts  of  the  munldpal  corporation  act  of 
1883  as  pertain  to  contracts  for  street  Im- 
provements. While  the  act  of  1883  em- 
braces many  more  topics  than  that  of  IS^, 
both  are  general  acts,  and  the  latter  does  not 
expressly  repeal  any  part  of  the  former. 
Nor  is  It  pretended  that  the  giving  of  full 
effect  to  section  628  of  the  former  act  in  this 
case  would  be  inconsistent  with  any  provi- 
sion of  the  act  of  1885.  But  tt  Is  claimed 
that  section  628  of  the  former  act  Is  Incon- 
sistent with  that  part  of  section  5  of  the  act 
of  1885  which  provides  that  under  the  cir- 
cumstances therein  specified  a  street  con- 
tract shall  be  awarded  to  the  owners  of  a 
majority  of  the  frontage  upon  the  street  to 
be  Improved,  since  it  would  prevent  such 
award  of  the  contract  in  case  any  one  of  the 
owners  of  a  majority  of  the  frontage  hap- 
pened to  be  an  officer  of  the  city.  The  ques- 
tion whether  this  alleged  inconsistency  ex- 
ists is  not  involved  In  this  case,  and  need  not 
be  decided,  for,  conceding  the  all^^  incon- 
sistency. It  could  effect  a  repeal  of  the  for- 
mer act  by  Implication  only  to  the  extent  of 
the  conflict  An  implied  repeal  to  that  ex- 
tent would  only  make  an  exception  to  the 
rule  that  no  officer  of  a  city  shall  be  inter- 
ested in  a  contract  to  which  the  cit>'  Is  a 
party,  which  exception  might  have  been  ex- 
pressly incorporated  In  section  628  of  the 
act  of  1883.  This  case  wonld  still  remain 
within  the  rule,  and  not  within  the  excep- 
tion. Ex  parte  Smith,  40  Gal.  419;  People 
T.  Fair,  43  GaL  154.  The  repeal  of  statutes 
tqr  implication  Is  not  favored.  "In  order  for 
a  subsequent  act  to  repeal  a  former  tt  should 
appear  from  the  last  act  that  it  was  intended 
to  take  the  place  of,  or  repeal,  the  former, 
or  that  the  two  acts  are  so  Inconsistent  that 
tone  and  effect  cannot  be  given  to  both." 
In  re  Tick  Wo,  68  Cal.  304,  9  Pac.  Rep.  130; 
Christy  V.  Board,  39  Cal.  10.  Full  force  and 
effect  can  be  ^ven  to  section  92B  of  the  act 
of  1883  in  this  case  without  the  slightest 
conflict  or  Interference  with  any  part  of  the 
act  of  1885;  and  it  does  not  appear  that  It 
was  the  intention  of  the  le^ature  that  any 
v.33r.Do.8— 28 


part  of  section  628  of  the  former  should  be 
superseded  by  the  latter.  While  the  latter 
act  regulates  the  manner  in  which  contracts 
for  street  improvements  shall  be  awarded, 
and  the  work  shall  be  done,  it  does  not  pur- 
port to  define  or  treat  of  the  eligibility  or 
disqualifications  of  contractors.  Evidently, 
these  were  supposed  to  have  been  sufficient- 
ly provided  for  by  former  acta,  viz.  Pol. 
Code,  §S  920,  922,  and  the  act  of  March  13, 
1883,  which  are  perfectly  consistent  with 
each  other,  although  the  latter  contains  pro- 
visions in  addition  to  those  found  In  the 
former.  If  the  eligibility  of  contractors  is 
at  all  affected  by  the  latter  act  as  contended 
by  counsel,  it  Is  so  only  by  Implication  from 
an  incidental  contingency,  which  has  not 
happened  In  this  case,  and  probably  was  not 
contemplated  by  the  legislature  as  liable  to 
happen  In  any  case.  I  think  the  Judgment 
and  order  should  be  reversed,  and  the  court 
below  directed  to  render  Judgment  <ni  the 
findings  for  defendants. 

We  concur:  SEARLS,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  reversed,  and  the  court  below  Is  di- 
rected to  render  Judgment  on  the  findings 
for  defendants. 


(H  Cal.  SM) 

RANDAL  T.  TATUM  et  al,  (No.  14,391.) 
(Supreme  Court  of  California.  June  8,  18^) 
Lamdlokd  A.SU  TBN4NT —Condition  or  Lbasr— 

Bit  B  A  ce — SUR  KTIES— Tb  N  t>ER. 

1.  A  lease  provided  that  the  same  should 
not  be  assigneu  without  the  lessor's  consent 
and  that,  if  default  be  made,  the  lessor  might 
declare  the  lease  forfeited.  BHd  that,  where 
the  lessor  accepted  rent  of  the  tenant  under  an 
assignment  of  the  lease  to  which  he  did  not 
consent,  he  conld  not  afterwards  declare  the 
assimmcut  void,  and  hold  the  lessee's  sureties 
liable  as  for  a  breach  of  the  lease. 

2.  \vhere  the  landlord  refuses  to  accept 
rent  from  the  tenant,  though  the  offer  to  pay 
is  not  continued  by  a  deposit  of  the  amount, 
and  notice  thereof  to  the  landlord,  pursuant  to 
Civil  Code,  §  1500,  providing  for  the  extin- 
eulshment  of  an  obligation  by  a  tender  of  per- 
formance, the  offer  of  the  tenant  Is  a  suffident 
tender  of  performance  under  section  2839  to 
release  the  t^iaot's  sureties. 

Commlsatoners'  dedsimi.  Department  1. 
Appeal  from  snpeilor  court,  city  and  county 
of   San  Francisco;  William  T.  Wallace. 

Judge. 

Action  1^  James  B.  Randal  against  H.  U 
Taium  and  J.  J.  Bowen  to  recover  rent  of 
certain  premises  as  sureties  tor  the  lessee. 
Def«idants  had  Judgment,  and  plaintiff  ap- 
peals. Affirmed. 

Prinze,  Hajme  &  Boyd,  for  appellant 
Lan^ome  &  Miller,  tor  respond«its. 

TEMPLE,  C.  Plaintiff  appeals  from  an  or- 
der granting  defendants  a  new  Mai.  Tba 
acticm  Is  against  sureties  upon  a  bond  given 
by  the  lessee  to  recover  leat  for  the  period 
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of  nine  months,  In  the  payment  of  which 
It  is  alleged  default  has  been  made.  Defend- 
antH  claim  that  the  rent  has  been  duly 
tendered,  month  by  month,  as  It  fell  due, 
and  therefore  there  has  been  no  default 
There  was  a  covenant  In  the  lease  to  the 
effect  that  the  lessee  would  not  assign 
without  the  written  consent  of  the  lessor; 
also  a  condlttoQ  that,  if  default  were  made, 
the  landlord  ml^t  re-enter  and  take  pos- 
session without  previous  notice  or  demand. 
The  bond  was  conditioned  that  the  lessee 
"shall  in  all  things  stand  to  and  abide 
and  well  and  truly  keep  and  perform  the 
covemints,  conditions,  and  agreements  in  the 
written  lease  contained  on  his  or  their  part 
to  be  kept  and  performed  at  the  time  and  In 
the  manner  and  form  therein  specified,"  etc 
The  lease  bore  date  July  17,  1882,  and  was 
for  the  term  of  10  years.  March  4,  1885, 
tho  lessor  gave  the  tenants,  George  A. 
Davis  &  Co.,  written  permission  to  assign 
to  H.  li.  Tatum,  who  was  one  of  the  sure- 
ties, and  is  a  defendant  herein;  and  the 
lease  was  assigned  in  accordance  with  the 
permission  on  the  same  day.  Tatum  did  not 
take  possession  of  the  demised  premises,  and 
It  was  evidently  not  expected  that  he  would; 
for  plaintiff  testified  that  he  undo^tood  that 
Davis  was  financially  embarrassed,  and  tbat 
Tatum,  as  surely,  desired  the  assignment, 
BO  that  he  mi^t  have  no  trouble  with  the 
creditors  of  Davis.  June  9,  1885,  Tatum  as- 
signed to  H.  O.  Billings,  who  entered  imder 
the  lease  and  took  possesion  of  the  prem- 
ises, and  on  the  18th  of  the  same  month 
assigned  to  his  wife,  B.  A.  BUliogs.  The 
last  two  assignments  were  made  without  the 
consent  of  the  lessor  In  writing  or  otiier- 
wise.  E.  A.  Billings  oirried  on  the  bu^ess 
of  selling  agricultural  Implements,  which 
were  stored  on  the  d^nised  premises  which 
was  a  warehouse.  The  Glwter  &  Davis  Im- 
plement Company  was  a  copartnership  com- 
peted of  D.  M.  aioster  and  M.  F.  Landen. 
^ey  acted  as  ihe  agents  of  B.  A.  Billings 
in  the  sale  of  the  goods  kept  by  her  at  the 
wareibocue.  Davis  had  no  interest  In  the 
business,  but  his  name  w^  retained  to  secure 
the  good  will  of  the  business  formerly  con- 
ducted George  A.  Davis  &  Co.,  and 
Davis  was  employed  for  a  few  months  as 
clerk.  The  agents  were  not  let  into  posses- 
sion of  the  warehouse,  but  were  furnished 
with  duplicate  keys,  so  that  t^ey  could 
have  access  to  it  when  necessary.  It  was 
understood  that  E.  A.  Billings  retained  pos- 
session, and  H.  E.  Billings  attended  to  her 
part  of  the  business  as  her  agent  Rents 
were  paid  by  E.  A.  Billings  regularly  as 
they  fell  due  until  April  15,  1887,  either  by 
H.  E.  Billings,  as  her  agent  or  by  the  Glos- 
tor  &  Davis  Implement  Compaoy,  and  by 
them  charged  to  her.  Receipts  were  given 
in  the  name  of  George  A.  Davis  &  Co.,  until 
February  15,  188G.  and  thereafter,  untu 
December,  1886,  in  the  name  of  the  Gloster 
^  Davis  Implement  Company,  and  there* 


after,  until  April,  1887,  in  the  name  of  H. 

G.  Billings,  agent,  and  thereafter  until  Sep- 
tember, 1887,  in  the  name  of  D.  M.  Gloster. 

The  plaintiff  claims,  and  the  court  fotmd, 
that  plaintiff  supposed  that  Davis  was  a 
member  of  the  firm  of  the  Gloster  &  Davis 
Implement  Company  until  April,  1887,  when 
he  admits  that  be  was  informed  of  the  as- 
signments and  the  claim  of  B.  A.  Billings. 
The  rents  sued  for  accrued  after  that  time. 

H.  E.  Bluings  testified  that  he  informed 
plaintiff  of  the  facts  as  early  as  Decem- 
ber, 1886,  and  the  finding  of  the  court  that 
plaintiff  did  not  know  that  Davis  was  not^ 
a  member  of  the  firm  is  not  attacked  on  the 
motion  for  a  new  trial  as  unsupported  by 
the  evidence.  The  partnership  styled  the 
Gloster  &  Davis  Implement  Company  was 
dissolved  about  March,  1887,  and  Gloster, 
In  the  nl^ttlme,  forcibly  entered  and  took 
possession  of  the  warehouse,  ousting  B.  A. 
Billings,  and  kept  possession  until  June, 
1888,  when  E.  A.  BllUngs  recovered  posses- 
sion throngh  legal  proceedings.  In  which  she 
claimed  under  the  lease  from  plaintiff.  The 
rent  due  in  April,  1887,  was  paid  by  D.  M. 
Gloster,  and  also  by  E.  A.  Bllllugs  through 
H.  G.  Billings,  agent  The  first  payment 
was  by  Gloster,  and  then  Billings  tendered 
the  rent  to  Randal,  showed  him  the  lease 
and  the  varlons  osrignmenta,  and  was  told 
by  Randal,  In  ignorance  that  the  r«it  had  al- 
ready been  paid,  to  pay  It  to  his  clerk,  which 
was  done.  Up<»i  discovering  the  foct  of  the 
double  payment,  plaintiff  offered  to  return 
to  Billings  the  rent  he  bad  paid,  and,  when 
Bllllugs  refused  to  receive  it,  deposited  the 
amount  in  a  bank,  and  notified  Billings  of 
the  fact  In  writing,  stating  that  he  had 
never  recognized  Billings  except  as  the  mee- 
B«iger  of  the  Gloster  St  Davis  Implemrait 
Company,  or  of  D.  M.  Gloster,  and  did  not 
wish  to  deal  with  him  In  the  fntnre  In  any 
capadty,  adding:  "The  Gloster  &  Davis 
Imidemeut  Co.,  .and  D.  M.  GloBt^,  as  the 
successor  of  said  company,  are  the  only 
ones  whom  I  have  and  do  now  recognise  as 
n^  tenauto,"  etc.  As  a  mattra  of  fac^  nd- 
iber  the  company  nor  Gloster  had  any  In- 
terest under  the  lease,  or  any  color  of  rl^t, 
but  BUllngs  was  the  real  owner  of  the 
term,'  and  had  paid  the  rent  up  to  that 
monfli,  wh^  Gloster  forcibly  toc^  posses- 
sion. He  claimed,  however,  that  the  part- 
nership had  been  in  possession,  and  had 
paid  the  rent,  and  tbat  he  had  succeeded 
to  the  rights  of  the  partnership.  Plaintiff 
claims  that  In  accepting  rents  prior  to  April, 
1886,  he  did  so  in  Ignorance  of  the  fact  that 
there  had  been  a  second  assignment;  but 
there  is  no  question  but  that  he  was  folly 
advised  at  that  time.  He  nevertheless  con- 
tinued to  receive  rents  from  Gloster,  and  to 
refuse  them  from  B.  A.  Billings,  until  Au- 
gust, 1888,  when  Gloster.  having  been  sued 
by  Billings  to  recover  possesion,  ceased  to 
pay.  B.  A.  Billings,  however,  notwithstand- 
ing the  refusal  and  the  notice  that  plaintiff 
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would  not  recognize  her  or  recetve  rents  from 
her,  continued  montli  by  month  to  tender 
the  rent  to  plaintiff  at  the  time  It  fell  due 
under  the  terms  of  the  lease,  during  the  en- 
tire period  in  which  the  rent  sued  for  ac- 
crued. Plaintiff  iDTariablT  refused  to  accept 
it  from  h&r,  saying  that  he  would  receive 
rents  only  from  Gloster,  because  he  was  Ln 
possession.  E.  A.  BllllDgs  did  qpt,  when 
^olntiff  refused  to  receive  her  money  In 
payment  of  rents,  deposit  the  same  or  any  of 
It  in  a  bank  or  dsewhere,  in  compliance 
with  the  provisions  of  gection  1500,  CMl 
Code. 

Motion  for  a  new  trial  was  made  by  de- 
fendants upon  several  gnmnds,  Indudins  the 
daim  that  the  findings  are  not  sustained  by 
the  evidence,  nnder  which  head  nutny  Bpedr 
flcatltms  are  made.  Also  upon  the  ground 
that  the  Judsmmt  upon  tibe  flndlnga  ajboidd 
have  been  for  defendants.  One  speclflca- 
tion  In  respect  to  the  insufficiency  of  the 
evidence  was  the  finding  to  the  effect  that 
plaintiff,  when  he  received  rents  ttom  Blll- 
Ii^  as  agent,  and  from  the  Gloster  &  Davis 
Implement  Gomimny,  bellevecl  that  Davis 
was  a  member  of  that  company,  and  that 
Blllinga  was  agent  of  the  company  or  ot 
Gloster.  It  cannot  be  denied  that  the  evi- 
dence on  this  point  ts  conflicting.  Upon  the 
theory  adopted  by  counsel  on  both  sides,  and 
by  the  court,  It  was  most  material,  for  it 
tended  to  show  that  the  plaintiff  bad  not 
recognized  the  lease  as  continuing  after 
knowledge  of  the  second  assignment.  In- 
deed, the  findings  consist  solely  of  probative 
facts,  exoept  as  to  finding  No.  1,  to  the  ef- 
fect that  all  the  allegations  of  the  complaint 
are  true.  This,  therefore,  stands  In  the 
place  of  a  finding  that  E.  A.  Billings,  when 
she  tendered  the  rent,  was  not  the  owner  of 
the  term.  Upon  the  theory  adopted  by  all 
parties,  this  was  the  turning  point  in  the 
case.  Appellant's  counsel  say  it  is  but  a  pro- 
bative fact,  tending  to  establish  the  ultimate 
fact,  that  plaintiff  did  not  intend  by  the  re- 
CL,i>t  of  rent  to  release  the  sureties;  but 
there  was  no  Issue  in  the  case  as  to  whether 
plaintiff  intended  to  release  the  sureties.  It 
was  not  claimed  that  he  did,  nor  did  it  mat- 
ter. It  seems  to  me  that,  if  he  accepted  rent 
from  any  one  eo  nomine,  as  he  admits  he 
did  after  knowledge  of  the  second  assign* 
ment,  it  was  enough;  but  that  was  not  the 
view  adopted  below.  As  we  must  presume, 
therefore,  that  the  court  below  concluded 
that  one  of  the  findings  upon  which  Judg- 
ment was  based  was  unsupported  by  the 
evidence,  and  has  granted  a  new  trial,  the 
order  ought  not  to  be  reversed  here,  at  least 
unless  we  are  convinced  that  the  other  find- 
ings will  support  the  Judgment. 

As  the  plaintiff  did  not  attempt  to  forfeit 
the  lease,  but,  on  the  contrary,  affirmed  its 
continuance  by  bringing  this  suit  to  recover 
rents  srhich  accrued  under  It,  he  could  not 
claim  that  the  second  assignee  acquired 
nothing  by  the  assignment  The  lessor  did 


not  have  the  option  of  declaring  the  assign- 
ment void,  but  it  was  his  privilege.  If  he  de- 
sired to  avail  himself  of  It,  to  forfeit  the 
lease,  and  end  the  term;  that  is.  If  the  con- 
dition continued  after  the  first  assignment. 
Whether  it  was  renewed  by  the  first  assign- 
ment, made  with  the  consent  of  the  land- 
lord, we  do  not.  therefore,  Inqolre.  The 
lease,  as  we  have  seen,  contained  both 
a  condition  Uiat  the  term  might  be  forfeited 
if  assigned  withoat  cixiaent  and  a  covenant 
not  to  assign.  Bat  an  asslgoment  In  Ti<^a- 
tkm  lit  the  covenant  was  not  absolutely 
vf^d.  If  a0i  It  wonld  not  be  also  a  condition, 
for  that  would  be  die  creation  of  an  estate 
conditioned  upon  an  Impossible  event  But, 
If  anth<»1t7  Is  needed  on  anch  a  proposition, 
it  can  be  had.  The  point  was  expressly  ad- 
judged tai  Fan!  r.  Nurse,  8  Bam.  ft  0.  488. 
The  effect  ot  tUla  detialon  is  thus  set  out  in 
Smith,  UmdL  ft  Ten.  U7:  "The  landlord 
sned  the  assignee  of  the  leane  tor  nonpay- 
ment ot  sent  TbiB  defendant  pleaded  that 
before  the  rrat  became  due  he  had  assigned 
to  a  third  penoOf  and  to  Ibis  tbe  plaintiff 
replied  that  there  was  a  covenant  In  the 
lease  by  which  the  leasee  had  covenanted 
for  himself,  his  execntorsi,  administrators, 
and  assigns,  not  to  asrign  wlthoDt  the  con-' 
sent  of  the  lessor,  and  that  no  consent  had 
been  glv«i.  It  was  held  that  this  repllca- 
tl(m  was  bad  on  demurrer,  since  the  cove- 
nant by  the  lessee  did  not  render  the  as- 
signment by  the  assignee  void,  and  the  lia- 
bility of  the  defendant  as  ass^ee  was  at  an 
end  when  he  parted  with  the  estate.  The 
court  Intimated  that  the  landlord's  remedy 
might  be  on  the  oov«iant  not  to  assign, 
meaning  apparent^  that  the  lessee  might 
be  sued  on  It  In  respect  of  the  assignment 
by  tbe  assignee,  If  this  assignment  could  be 
brought  within  the  terms  of  the  covenant, 
by  which  the  lessee  only  covenanted  for 
himself,  his  executors,  administrators,  and 
assigns,  that  he,  his  executors  or  administra- 
tors, would  not  assign."  In  Webster  v. 
Nichols,  104  HI.  160.  it  la  said:  "The  dause  to 
the  lease  providing  that  the  premises  shall 
not  be  assigned  without  the  written  consent 
of  the  lessors  Is  clearly  for  the  benefit  of 
the  lessors.  It  does  not  render  the  assign* 
ment,  when  otherwise  made,  absolutely  void, 
but  voidable  only,  at  the  option  of  the 
lessors  or  their  representatives.  But  even 
if  the  lessors,  instead  of  here  attempting, 
as  they  now  ai<e,  to  enforce  rights  under  an 
assignment  otherwise  made,  were  attempt- 
ing to  have  such  an  assignment  declared 
void,  they  could  not  sucoeed.  They  have 
knowingly  accepted  rent  from  Ablnh  G. 
Webster  since  she  has  been  In  possession  as 
purchaser  from  Gage,  and  tills  concludes 
them,  for  It  Is  well  settled  that  'any  act 
done  by  a  landlord  knowing  of  a  cause  of 
forfeitiu'o  by  his  tenant,  affirming  the  ex- 
istence of  the  lease,  and  recognizing  the  les- 
see as  his  tenant.  Is  a  waiver  of  such  for- 
feiture.* "  Although  in  that  case  the  court 


Digitized  by  Google 


436 


PACIFIC  BEPOBTEB^Voi.  33. 


uses  tbe  expreuflon  that  the  landlord  has 
the  optioD  to  BTold  tbe  assignment,  tbe 
whole  quotation  abowB  that  the  meaning  Is 
that  the  landlord  may  end  the  term.  The 
question  was  whether  the  as^gnment  was 
valid.  The  landlord  not  only  reAised  to  con- 
sent to  the  assigameat,  but  retosed  to  rec- 
ognise tbe  assignees  as  her  tenants,  and  r»- 
celved  nent  from  them  only  as  subtenants. 
In  Den  t.  Post,  25  N.  J.  Iaw,  280,  tbe 
tenant  bavlng  assigned  In  TlolatlMi  of  such 
a  corenant,  the  landlord  re-entered  and  took 
possession.  Then  was  no  stipulation  that 
the  landlord  might  so  enter  on  the  bseach 
of  tbe  coTonant  It  was  b^  that  the  as- 
signee could  recover  possession  from  the 
landlord,  who  contended  that  the  asdgn- 
ment  was  Told.  Tbe  court  said:  *'No  eject- 
ment can  be  maintained  by  the  landlord  for 
a  mere  breach  of  the  coTeoant  not  coupled 
with  a  proviso  for  a  re-entry.  Ills  only  rem- 
edy would  be  an  acUon  for  breach  of  cove* 
nant  Neither  the  lease  nor  the  assignment 
Is  avoided  by  reason  of  tbe  breach  of  cove- 
nant" WUaon  T.  PhlUlps,  2  Slug.  13;  Piatt, 
Cot.  424. 

PlnlDtilTs  counsel  do  not  really  contend 
that  the  assignment  was  void,  and  did  not 
pass  the  term.  Their  contention  seems  to 
be,  although  not  so  expressed,  that  the  sure- 
ties ctinnot  rely  upon  an  offer  to  perform, 
made  by  one  who  cculd  have  no  rights  un- 
der Che  lease  save  by  a  violation  of  Its 
covenants.  But  tbe  first  question  here  Is, 
has  there  been  a  failure  on  th<>  part  of  the 
tenant  to  perform  the  covenant  to  pay  rent? 
If  B.  A.  BIlllDgs  was  the  l^al  owner  of  the 
term,  she  was  tbe  proper  person  to  pay  the 
rent,  and  If  her  offer  was  performance  there 
has  been  no  breach  of  that  condition  or  coto- 
uant  Has  there  been  then  sucfa  breach 
of  the  corenant  to  pay  rent  as  will  make 
be  sureties  liable?  Admitting  that  E.  A. 
Bllliugs  was  the  owner  of  the  term,  (and 
we  have  concluded  she  was,)  there  seems 
hardly  room  for  doubt  upon  this  point. 
Leaving  out  of  view  any  right  plaintiff  may 
have  liad  to  avoid  tht  lease  for  the  vloladon 
of  the  covenant  not  to  assign,  could  he  have 
ousted  the  tenant  because  she  did  not  de- 
posit the  money  in  a  bauli,  and  notify  him 
of  the  fact?  No  one,  I  think,  would  have 
the  hardihood  to  contend  that  he  could.  If 
be  could  not,  then  it  must  follow  tliat  there 
has'  been  no  breach  of  the  covenant  to  pay 
rent,  and  the  sureties  are  not  liable.  We 
are  not  now  treating  of  a  tender  which 
would  extinguish  a  debt,  nor  inquiring 
whether  there  has  been  such  a  tender  of 
money  due  as  will  relieve  sureties  from  lia- 
bility, but  whether  there  has  been  a  breach 
of  a  covenant  Plaintiff's  contention  Is 
founded  upon  the  wording  of  our  Code, 
which  he  claims  has  changed  the  common- 
law  rule.  It  Is  admitted  that,  independent- 
ly of  the  lease,  an  offer  to  pay  and  a  re- 
ftisal  by  the  creditor  will  release  the  sure- 
tlest  although  the  tender  were  not  kept 


good.  Keeping  this  commoq^law  rule  ki 
mind,  and  that  the  Code  is.  In  geno^  In- 
tended to  declare  existing  roles,  I  tiiink  It 
plain  that  tbe  Code  has  not  dianged  the 
rule  In  this  respect  Section  283%  Civil 
Code,  Is  as  follows:  "Performance  of  the 
principal  obUgation,  or  an  offer  of  such 
performance,  duly  made,  as  provided  In  this 
Code,  exonerates  a  surety."  It  is  claimed 
that  tbe  phrase  "dulj-  made  as  provided  In 
this  Gode^"  refers  to  section  1500.  in  regard 
to  tender,  and  necessitates  a  deposit  or  it 
will  not  amount  to  an  off«r.  SecUon  1500 
does  not  provide  what  sbalt  be  sulUclent  as 
an  offer  of  performance  of  a  contract  It 
la  an  advance  upon  tbe  common-law  rule 
that  a  debtor  mtut  keep  his  offer  good,  but 
cannot  extinguish  the  obUgatlon  in  provid- 
ing a  mode  for  the  absdute  extingulshmoat 
of  the  debt  The  other  sections  of  tbe  diap- 
ter  define  what  shall  constitute  such  per- 
formance or  offer  to  perform  as  will  pre- 
vent the  person  making  the  offer  from  be- 
ing In  default  In  tbe  performance  of  his 
contract  and  vrlll  give  a  right  of  action 
In  case  performance  Is  not  accepted.  But 
section  1500  Itself,  read  In  the  light  of  the 
prevailing  rule,  clearly  shorn  tliat  the  de- 
posit Is  no  imrt  of  tbe  otter.  The  offer  diall 
have  a  certain  effect  if  tbe  deposit  Is  made. 
This  is  made  more  obvious  by  the  other  pro- 
vldons  In  regard  to  an  oBet.  Section  1502, 
for  Instance,  provides  that  the  title  to  Uie 
thing  offered  passes  to  the  creditor  If  the 
debtor  at  the  time  signifies  that  su<di  was 
his  Intention.,  Section  1504:  The  offer  of 
payment  duly  made,  though  tbe  title  ot 
the  tldng  offered  be  not  transferred,  stops 
the  running  of  Interest  Section  1511:  As 
to  what  will  excuse  an  offer.  Gertidnly 
the  existence  of  such  reasons  would  not  ex- 
tingulcdi  an  obligation  to  pay  money.  Sec- 
tion ^15:  A  refusal  la  equivalent  to  an 
offer  of  performance  It  oould  not  be  equiv- 
alent to  an  ottet  followed  by  a  deposit  as 
provided  In  section  1500.  Even  If  the  obli- 
gation of  defendants  must  be  regarded  as 
that  of  sureties  for  the  payment  of  a  debt 
still  I  think  the  tender  suiUdent  to  dis- 
charge the  suretiea  I  recommend  that  the 
order  be  affirmed. 

We  ooncnr:  SEARLS,  O.;  TANGLIEF,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinlmi,  the  order  ^pealed 
from  is  affirmed. 

(4  CaX.  Vartp.  4») 
FlflTEUSEN  V.  TAYLOR.   (No.  15,116.)* 
(Supreme  Court  of  California.  June  12,  1S03.) 
Action  fok  Trust  Funds  —  Sufpicibnct  of  Evi- 

DESCB  —  LlUlTATIONS  —  ACOBUXL  OW  CACSB  OW 
ACTIOK. 

1.  Plaintiff  sllcged  that  deftadant  eollect 
ed  moDer  twlontjing  to  another,  and  a^roed  to 
hold  it  till  a  dUpute  as  to  its  owuGrsliip  was 
setiled,  giving  a  written  acluiowiedgtaent  that 

>  Reverand  la  lumo.  S4  Put.  TtL 
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he  so  held  it:  that  such  dispute  was  settled; 
and  the  assifrnmeDt  of  claimants'  rights  ta 
plaintiff.  Defendant's  answer  admitted  re- 
ceipt of  the  money,  hut  denied  plaintiff's  other 
averments.  Defendant  also  pleaded  a  former 
judgment  on  the  same  cause  nf  action.  Plain- 
tiff put  in  evidence  defendant's  written  ac- 
knowledgment and  the  assignments  to  himself, 
and  one  of  bis  assignors  testified  that  defend- 
ant bad  not  paid  tbe  money.  Pt>fendfint  did 
not  put  in  evidence  any  memorandnm  of  settle- 
ment, nor  the  jndgment  p1'>Rd(>d  by  hitn.  He 
admittiKi  his  signature  to  the  adtnoTvlodgmpnt, 
but  said  that  he  had  no  memory  of  the  matteri 
and  be  failed  to  contradict  any  of  vlalntiB*a 
testimony.  Hrld,  that  a  verdict  for  defendant 
was  not  justified. 

2.  A  certific-ftte  that  the  malcer  thereof 
holds  certain  money  to  abide  settlement  of  dis- 
putes as  to  its  ownership  creates  an  express 
trnst,  with  no  definite  time  fixed  for  its  tei^ 
mination  by  payment,  and  hence  limttnHons 
will  not  ran  against  a  claim  on  sach  certificate 
until  the  true  owner  has  been  ascertained, 
and  ft  demand  made  by  one  showing  a  right  to 
the  money. 

Comniisdouera'  decbdon.  Department  2. 
Appeal  from  superior  conrt,  dty  and  county 
of  Snn  Francisco;  J.  P.  Hog^.  Jadge. 

Action  by  H.  M.  Petersen  against  Joaepli 
W.  Taylor.  From  a  judgment  for  defend* 
ant,  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Reversed. 

Nagle  &  Nagle,  for  appellant  J.  0.  Bates, 
fn*  respondent. 

HAYNES,  O.  Appeal  from  Judgment  and 
from  an  order  denying  a  new  trloL  The 
complaint  states  three  causes,  of  action,  the 
second  and  tiilrd,  howeror,  beii^  different 
counts  up(m  tbe  same  matter.  The  first 
cause  of  action  Is  to  record  $125,  mone^ 
alleged  to  have  been  received  by  d^endant 
fOr  tbe  use  of  i^lntlfl  on  tbe  ■  ■  day  of 
Deoembiff,  1887.  Tbe  first  count  on  tbe  sec- 
<md  cause  of  action  Is  for  moneys  had  and 
received,  amounting  to  $655,  and  the  second 
count  Is  fw  tbe  some  sum,  alleging  fhe  fftots 
substantially  as  foDows:  That  on  Sritf  2, 
1881,  d^endant  coUeoted  ftom  tile  dty  of 
Ban  Frandsco  sold  sum  on  two  certain  judg- 
ments, one  in  favor  of  B.  Bennett,  and  the 
other  of  C.  H.  Parker;  that  defendant  agreed 
to  hold  said  money  until  certain  disputes 
should  be  settled  between  B.  Bonnett  and 
Bll  Bonnett  as  to  which  was  entitled  to  the 
money,  whereupon  defendant  signed  and  de- 
livered to  Eli  Bonnett,  for  the  benefit  of  all 
parties,  the  following  paper:  "This  is  to  cer- 
tify that  I  have  the  sum  of  fG55,  collected 
from  the  city  and  county  of  San  Francisco 
In  the  suits  of  B.  Bonnett  and  G.  H.  Parker 
against  the  city  and  coimty  of  Snn  Francisco, 
claimed  by  EH  Bonnett,  but  attached  In  the 
suits  of  Petersen  vs.  Bonnett,  as  the  money 
of  B.  Bonnett,  to  abide  settlement  or  suit 
against  me  to  determine  the  ownership  of 
said  sum.  [Signed]  Jos.  W.  Taylor.  July  2, 
1884."  It  was  fm-ther  alleged  that  all  dis- 
putes about  the  ownership  had  been  settled, 
and  all  claims  of  Eli  and  B.  Bonnett  there- 
to bad  been  sold  and  assigned  to  plaintiff, 
and  on  or  about  Decemtwr  1.  1887,  plaintiff 
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notified  defendant  thereof,  and  demanded 
payment  To  the  first  cause  of  action  the 
defendant  answered,  denying  the  facts  al- 
leged, and  pleaded  the  statute  of  limitations, 
and  made  a  like  answer  and  plea  to  tbe  first 
count  of  the  second  cause  of  action.  To  the 
second  count  he  answered,  admitting  that  on 
July  2,  1S84,  he  collected  in  ills  own  right 
In  the  cases  mentlcmed  $12,000,  but  denied 
that  he  agreed  to  hold  the  $655  until  certain 
or  any  disputes  should  be  settled  t>etween 
the  Bonnetts;  admitted  that  he  signed  and 
delivered  the  writing  set  forth  in  the  com- 
plaint; alleged  that  all  disputes  concerning 
the  same  were  settled  July  8.  1884.  by  re- 
lease in  writing,  as  follows:  "We  have  this 
day  settled  all  our  affairs,  and  the  judgments 
In  the  actions  of  B.  Bonnett  vs.  The  City  and 
County  of  San  Francisco,  and  C.  H.  Parker 
vs.  The  City  and  County  of  San  Francis- 
co, belong  to  Jos.  W.  Taylor.  [Signed]  B. 
Bonnett.  Bll  Bonnett  Jos^h  W.  Taylor." 
He  also  denied  tbe  assignment  of  the  obiims 
of  said  money  to  plaintiff,  or  that  anything 
was  due  under  It,  and  pleaded  tbe  statute 
of  limitations.  For  a  separate  defense  de- 
fendant pleaded  two  several  judgments  In 
his  faror  against  the  plaintiff  in  actions 
brought  by  the  plaintiff  agnlnst  him  npou  the 
same  cause  of  action.  Tbe  cause  was  tried 
without  a  jury,  findings  wwe  waived,  and 
judgment  vent  In  favor  of  defendant  for 
costs. 

Appdlant  contends  that  the  evidence  does 
not  Justly  the  decision,  q>edfying  several 
partlcnlhrs.  As  to  tbe  first  cause  of  action 
the  testimony  was  confused.  Inddlnlte,  and 
conflicting.  We  cannot  say  that  the  condn- 
slon  reached  by  the  court  as  to  that  cause 
of  action  Is  not  justified  by  the  evlddice. 
As  to  the  remaining  cause  of  action  we  come 
to  tiie  opposite  condnslon.  Plaintiff  put  in 
evidence  the  paper  set  ont  in  the  coraplatait, 
and  the  several  asslgnmoits  from  B3t  and  B. 
Bonnett  Indorsed  thereon,  showing  that  be 
had  the  sole  ownership  theceof,  and  of  all 
moneys  mentioned  therein.  This,  of  Itself, 
made  a  prlmn  fade  ca?e  for  the  plaintiff; 
but,  in  addition,  B.  Bonnett  (called  by  the 
plnlntiff)  testified  to  the  facts  and  circum- 
stances  of  the  transaction,  and  that  said  sum 
had  not  been  paid.  The  defendant  ^d  not 
put  lu  evidence  the  memorandum  of  Fettle* 
inent  made  by  him  with  the  Bonoetts,  nor 
ve  any  testimony  tending  to  show  that  it 
duded  the  money  In  question,  nor  did  he 
put  in  evidence  either  of  the  judgments 
pleaded  In  bar  of  the  action.  These  aver- 
ments In  tbe  answer  are  deemed  denied,  and 
the  burden  was  on  defendant  to  prove  them. 
Neither  the  answer  nor  the  copy  of  any  pa- 
per therein  Is  evidence  for  any  purpose.  Tho 
defendant  was  examined  as  a  witness  In  his 
own  behalf,  and  admitted  his  signature  to 
ihe  paper  set  out  In  the  complaint,  and  said. 
In  substance,  that  he  knew  nothing  about 
the  suits  mentioned  in  It;  did  not  remember 
that  he  had  anything  to  do  with  them,  or 
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whether  the  money  was  attached  In  bis 
Bands.  This  was  all  the  testimony  on  the 
part  of  the  defendant  as  to  either  count  of 
the  second  cause  of  action.  He  did  not  In 
any  manner  refer  to  the  testimony  of  B.  Bon- 
nett,  nor  contradict  nor  explain  any  of  the 
facts  or  dxcumstonces  testified  to  by  him, 
and  wUcb,  with  the  written  Instrument  re- 
ferred to,  was  atilte  suffidoit  to  require  a 
judgment  for  the  plolntUf.  Nw  does  It  np- 
pear  that  this  cause  of  action  was  barred  by 
the  statute.  The  evidence  dlsdoses  tiie  fact 
that  a  ccmtract  for  street  worl:  was  aadgupd 
to  defendant  by  Ell  Bennett,  npmi  which 
defendant  had  advanced  some  $4,000;  and 
wb«i  the  money  was  coDected  1^  dRfoidant 
tiiere  was  a  balance  In  his  hands  of  about 
83,000.  An  attat^wt  had  been  served  on 
96S5  of  It,  based  iq>on  a  claim  that  It,  the 
money  attached,  belonged  to  B.  Bounctt. 
Defendant  paid  EU  Bonnett  the  bnlance  in 
his  hands  except  f655,  and  executed  the  pa- 
per set  out  In  the  complaint.  This  money 
was  retained  by  defendant  with  the  consent 
of  BU  Bonnett,  and,  as  the  testimony  shows, 
actually  belonged  to  him,  thongh  clulroed 
by  Petersen,  the  plaintllT  here,  as  well  as  the 
defendant,  to  belong  to  B.  Bonnett,  against 
whom  the  attachment  was  Issued.  Wliether 
the  drcumstances  under  which  defendant 
originally  received  the  money  constituted 
blm  &  trustee  or  :iot.  the  Instrument  signed 
Ly  him  constltated  an  express  trust,  with  no 
definite  time  fixed  for  Its  termination  by  pay- 
ment The  statute  thcrefors  did  not  run  un- 
til notice  of  the  settlement  and  deninud  of 
payment  Wright  v.  Ross,  30  Cal.  433.  By 
the  terms  of  the  Instrument  he  was  a  mere 
custodian  of  the  money  imtil  the  true  owner 
was  ascertained,  and  not  until  a  demand 
made  by  nne  who  showed  a  right  to  the 
money  was  he  in  default;  nor  is  he  chargea- 
ble with  interest  prior  to  the  date  of  the  de- 
mand and  refusal  The  Judgment  and  order 
appealed  from  should  be  reversed,  and  a 
new  trial  granted  as  to  the  second  and  third 
causes  of  action  only. 

We  concur:  SBABLS,  C;  YANCLIBF,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  appealed  frwra  are  reversed,  and  a 
new  trial  Is  granted  as  to  the  second  and 
third  causes  of  action  only. 


(4  Cal.  Uorep.  8) 

AFFLEBIC  V.  JAXSEN*S  HEIRS  et  al.  (No. 
15.121.) 

(Supreme  Ooort  of  California.    June  7,  1S93.) 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Action  by  William  Appleby  against  the 
heirs  and  assigns  of  Charles  J.  Jansen,  the 
German  Savings  &  Loan  Society,  and  others, 
to  set  aside  a  sale  of  a  leaseht^  Interest 


claimed  by  plaintiff  in  certain  land,  and  tor 
an  accounting  as  to  tfie  rente  and  inroflts. 
From  a  Judgmmt  for  defendants,  entered  on 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiff ai^eals.  Affirmed. 

Henry  I.  Kowalsky,  for  appellant  Jarboo 
&  Jarboe  and  Robert  H.  Countryman,  for  re- 
spondents. 

SEARLS,  O.  This  is  an  appeal  from  a 
final  Judgment  In  favor  of  the  defendant  the 
German  Savings  &  Loan  Society.  The  action 
is  brought  for  the  purpose  of  setting  aside  a 
sale  of  a  leasehold  Interest  held  by  the  plain- 
tiff in  a  lot  of  land  situate  in  San  Frandsco, 
and  for  an  accounting  as  to  the  rents  and 
profits.  The  sale  sought  to  be  set  a^de  was 
made  January  24,  1876.  Plaintiff  claims  that 
be  was  defrauded  into  making  the  sale.  The 
only  defendant  served,  so  far  as  appear^ 
from  the  record,  was  the  German  Savings  & 
Loan  Sodety,  which  defendant  demurred  to 
the  complaint  upon  the  grounds  (1)  that  the 
complaint  did  not  constitute  a  cause  of  actlcoi 
against  said  d^endant,  etc;  (2)  that  plains 
tiff's  cause  of  action  was  barred  1^  the  stat- 
ute of  limitations,  using  apt  terms  to  design 
nate  the  sections  of  the  statute  under  whlcb 
the  bar  occurred.  The  demurrer  was  sus- 
tained, and  Judgment  entered  in  favor  of  de- 
fendant The  complaint  was  probably  pre- 
pared by  the  plaintiff,  as  he  did  not  appear 
by  attorney.  To  quote  from  the  pleading, 
for  the  purpose  of  showing  its  utter  insuffi- 
ciency, would  seem  unkind  to  plaintiff,  and  1 
shall  content  myself  with  saying  (1)  It  does 
not  state  a  cause  of  action  against  the  de- 
fendant; (2)  the  complaint  shows  npcm  its 
face  that  the  cause  of  action  Is  barred  by 
lapse  of  time,— for  whldi  reasons  the  Judg- 
ment appealed  from  should  be  afflnned. 

PER  CURLLM.  For  the  reasons  given  In 
the  foregoing  opinlmi  the  Jndgmoit  appealed 
from  Is  affirmed. 


FISUKR  V.  HOPKINS.  (No.  13,171.) 
(Supreme  Court  of  California.  June  8,  1893.) 
RsviEW  ON  Appeal — Sdfpicienhv  of  Evidrncb.- 
Where,  on  appeal,  the  evidence  is  found 
BufUcient  to  justify  the  findings  of  the  trial 
court,  the  Judgment  of  that  court  will  not  be 
disturbed. 

Commissioncra'  decision.  Department  i. 
Appeal  from  superior  court,  city  and  coimty 
of  San  Francisco;  James  G.  Maguire,  'Judge. 

Action  by  Ann  Elsher  against  Poter  llopr 
kins  for  tho  conversion  of  certain  household 
furniture.  Judgment  for  plaintiff.  D^eud- 
ant  appeals.  Affirmed. 

James  F.  Smith,  for  appellant  T.  J.  Crow- 
ley and  P.  J.  Morgan,  for  respcmdent 

VANCLIICF,  O.  It  Is  aUeged  In  the  com- 
plaint that  while  plaintiff  was  the  owner, 
and  entitled  to  the  possession,  of  certain 
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personal  property,  (houa^old  fnmiture.)  the 
defendant  wrongfully  converted  the  same 
to  Ilia  own  me,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $2,000.  The  defendant  de- 
nies the  alleged  title  of  the  plaintiff,  and 
Justifies  the. taking  and  alleged  conversion 
of  the  property  tmder  vrlts  of  attachment 
and  execution  against  mie  Minerva  Button, 
issued  to  liim  as  sheriff,  alleging  that  the 
fnmitore  In  question  was  the  property  of 
Minerva  Button.  The  case  was  tried  hy  the 
court,  and  Judgment  rendered  In  favor  of 
ttie  plaintiff  for  f951.%  and  costs.  The  de- 
fendant appeals  from  the  jndgmoit,  and 
from  an  order  denying  his  motion  for  a 
new  trial. 

The  only  grounds  upon  which  a  reversal 
of  the  order  and  Judgment  la  asked  are  that 
the  findings  of  faot  are  not  Justified  by  the 
evidence.  The  plaintiff  claims  to  derive  her 
title  to  the  property  from  Minerva  Button, 
through  an  alHolute  1^  of  sale  and  delivery 
of  possession  from  Mrs.  Button  to  Joslah 
Lean,  Robert  Peoples,  and  Lydia  Peoples,  ex- 
ecuted prior  to  the  Issuance  of  the  writs  by 
virtue  of  which  the  defendant  took  and  sold 
the  property,  and  a  bill  of  sale  from  Lean 
and  Peoples  to  the  plaintiff.  The  fipmngs  ex- 
cepted to  relate  principally  to  the  considera- 
tions paid  for  the  bills  of  sale,  and  to  the 
questicxis  whether  there  was  an  actual  and 
Immediate  delivery  of  the  property,  followed 
by  a  continuous  change  of  possession.  Aft- 
er a  careful  examination  of  the  200  pages 
of  conflicting  evidence  contained  in  the  state- 
ment on  motion  for  a  new  trial,  I  think, 
under  the  weU-settled  rule  In  such  cases, 
that  the  evidence  Is  sufficient  to  Justify  all 
the  findings,  and  that  the  Judgment  and  order 
should  be  afllrmeu. 

We  concur:  HATNES,  O.;  TEMPLE,  a 

PER  CURIAM.  For  the  reasons  given  In 
fbe  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 

(98  Cal.  4S1) 

COWUILL  T.  DINWIDDIE  et  al.    (No.  IV 
16L) 

(Supreme  Court  of  California.   Jane  8,  1883.) 

Cunis  AOAlxsT  Uecbubxt's  Estate— Time  fob 
Brinoimo  Suit. 

Code  Civil  Proc.  S  1406,  requires  an  ex- 
ecutor to  Indorse  on  a  claim  its  acceptance  or 
rejection,  and,  if  not  done  within  10  days, 
{woTides  that  the  neglect  may,  "at  the  option 
of  thn  claimant."  be  considered  a  rejection. 
PlaintiiTB  claim  was  presented  .Tanuary  10, 
18^1.  Her  attorneys  were  told  that  nothing 
had  been  done  with  it,  and  on  P^brnary  7, 
lUttl,  were  told  they  could  conuder  It  rejected. 
It  was  ■  in  fact  indorsed  "Rejected"  February 
'2,  1801,  thouph  the  fact  was  concealed  from 
plaintiff.  Held,  that  plaintiff  had  the  right  to 
consider  the  claim  rejected  Febrnary  7,  1891, 
and  an  action  thereon  within  three  months 
from  that  date  was  within  Code  Civil  Pror.  S 
14118,  providing  for  a  suit  on  a  claim  within 
three  months  from  its  rejection. 


CommlssIoQers'  dedslcm.  D^mrtmem  I. 
Appeal  from  sup^lor  court;  Soaoma  coon^; 
a.  K.  I>ouBherty,  Judg& 

Action  by  Louise  Cowglll  against  3.  L. 
Dinwiddle  end  Daniel  Brown,  executors  of 
Thomas  Rochford,  deceased,  to  recover  on 
a  claim  against  decedent  Judgment  for 
pUilntUt.   Defendants  appeaL  Affirmed. 

Haskell  &  Meyer,  for  appellants.  Llppitt 
&  Lippitt,  for  respondent 

SEARLS,  G  Appeal  from  a  Judgment 
In  favor  of  plaintiff,  and  from  an  order  de- 
nying defendants'  motion  for  a  new  trial. 
The  action  was  brought  to  recover  $1,000 
upon  an  instrument  in  writing  executed  by 
Thomas  Rochford.  deceased,  on  the  3d  d:iy 
of  December,  1886,  to  be  paid  by  his  execu- 
tors after  his  death,  to  the  plaintiff,  pro- 
vided said  sum  is  not  left  for  her  use  In 
bis  last  will.  The  deipand  was  presented 
to  the  executors  January  16,  1801,  and,  as 
plaintiff  avers,  rejected  on  the  7th  day  of 
February,  1891.  Suit  was  brought  withhi 
three  months  thereafter.  The  answer  de- 
nies that  the  claim  was  rejected  on  the  7ai 
day  of  February,  1891,  but  avera  that  It 
was  80  rejected  February  2,  1891,  and 
claims  that  the  aiction  was  brought  within 
three  months  thereafter.  The  principal  con- 
tention at  the  trial  seems  to  have  been  over 
the  question  of  the  rejection  of  the  claim. 
The  errors  assigned  by  appellants  are  as 
follows:  (1)  That  the  tindiugs  In  this  case 
are  contrary  to  the  Issues  and  admiaaions 
of  the  pleadings;  {2)  that  the  findings  do 
not  respond  to  all  the  issues;  (S)  that  the 
findings  contain  evidence,  instead  of  ultl-' 
mate  facts.  The  three  objec-tluus  are  in 
their  essential  elements  so  blended  that  they 
may  properly  be  considered  together,  and 
the  findings  of  fact  which  illustrate  them 
may  be  summarized  In  part,  and  stated  at 
length,  where  deemed  necessary,  us  follows; 
(1)  Notice  to  creditors  was  given  by  de- 
fendants, as  executors,  September  29,  1890, 
In  which  such  creditors  were  directed  to 
present  their  cUxims  to  them  at  the  law  of- 
toe  of  Hasltell  &  Meyer,  etc.,  within  10 
months.  (2)  Plaintiff's  claim  was  present- 
ed on  January  10,  1891,  by  her  attorneys, 
(a)  That  thereafter  plaiuUff's"  attorneys 
called  several  times,  and  made  Inquiry  as 
to  action  by  the  executors  on  the  claim, 
and  were  told  that  no  action  had  been 
taken  thereon.  (4)  "That  on  the  Tth  day 
of  February,  1891,  Frank  K.  Lippltt,  (me  of 
the  attorneys  for  the  plaintiff,  called  again 
at  the  office  said  Iluskell  &  Meyer  to 
learn  wlmt  action  had  been  t.iken'  by  said 
executors,  and  was  told  by  one  of  the  at- 
torneys for  said  e.tecutors  that  he  might 
consider  the  claim  rejected  on  that  day, 
and  that  plaintiff  commenced  this  action 
within  three  months  from  the  said  Tth  day 
of  February,  1891."  (5)  '"Riat  oa  sold  Tth 
day  of  February,  ISOl^  the  said  attorn^ 
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for  said  defendants  bad  the  snld  claim  In 
tfaelr  said  office,  and  that  the  same  in  fact 
had  been  indorsed  'Rejected*  on  February' 
2,  1S91."  "That  the  said  attorneys  refused 
to  allow  the  attorneys  for  plaintiff  to  see 
the  claim,  with  the  Indorsement  of  the  re- 
jection thereon,  or  to  return  the  same  to 
them,  though  the  same  was  demanded  of 
them."  It  will  be  seen  by  the  foregoing 
that  the  court  found  that  the  claim  had  In 
fact  been  Indorsed  "Rejected"  on  February 
2,  1891.  The  additional  facts,  as  found, 
were  doubtless  stated  for  one  or  two  rea- 
sons, viz.  either  to  show  that,  while  secretly 
indorsed  as  rejected  on  that  day,  the  In- 
dorsement was  not  operative  as  a  rejection, 
because  witliheld  frcm  the  plain  tlfT,  or  be- 
cause, while  in  fact  rejected  February  2, 
1891,  defendants  were  estopped  by  the  acts 
of  their  attorneys,  who  misled  plaintiff, 
from  Bettlngupthe  rejection  as  0(f  an  earlier 
date  than  February  2,  1891.  It  will  be  ob- 
served that  the  fact  of  rejection  to  ad- 
mitted by  the  pleadings.  The  cnly  ijuestlon 
In  Issue  Is  the  date. 

Section  1490  of  the  Code  of  Civil  Pro- 
cedure requires  the  executor  or  administrator 
to  whom  a  claim  Is  presented  to  indorse 
thereon  his  allowance  or  rejection,  with  the 
day  and  date  thereof.  It  does  not,  in  terms, 
specify  the  time  within  wlilch  tbis  must  be 
done.  If  not  so  indorsed  within  10  days  the 
"refusal  or  neglect  may,  at  the  option  of  the 
claimant,  be  deemed  equivalent  to  a  rejection 
on  the  tenth  day."  As  this  Is  optional  with 
the  claimant,  he  need  not  so  deem  it  unless 
he  chooses.  Bank  v.  Shoemake,  (17  Cal.  148, 
7  Pac  Rep.  420.  A  claimant  may  well  sup- 
pose, in  many  Instances,  that  his  demand, 
although  not  allowed  within  10  days,  will 
ultimately  be  approved,  and  hence  that  an 
action  to  establish  Its  validity  will  be  unnec- 
essary. Whatever  the  motive  may  have  been, 
it  is  made  evident  by  the  Inquiries  of  plaln- 
tlfTs  attorneys,  as  late  as  February  7th,  that 
they  had  not  elected  to  deem  the  claim  as 
rejected  on  the  tenth  day  after  its  presenta- 
tion. ^Vhen  a  claim  Is  allowed  by  the  exec- 
utor or  administrator,  and  approved  by  a 
judge  of  the  superior  court,  it  must  be  filed 
In  the  court  within  30  days,  but  as  to  re- 
jected claims  there  is  no  such  provision. 
Manifestly,  It  Is  the  duty  of  the  executor  or 
administrator,  on  demand,  to  return  a  re- 
jected claim  to  the  claimant,  with  his  official 
action  indorsed  thereon.  Such  indorsement 
Is  evidence  of  his  acUon,  necessary  to  the 
claimant  In  brining  and  maintaining  an  ac- 
tion to  establish  the  claim;  and  if  he  secretly 
rejects  the  claim,  and  refuses  to  deliver  it  to 
the  claimant,  or  to  Inform  him  of  the  action 
taken  thereon.  It  operates,  or  may  operate, 
as  a  fraud  upon  the  claimant,  and  becomes 
Inoperative  as  a  rejection.  In  Steward  v. 
Hinkel,  72  Cel.  191, 13  Pac  Bep.  494,— a  case 
In  which  the  executors  had  rejected  a  claim, 
and  thereafter  refused  to  ^ve  the  claimant 
any  information  as  to  the  action  taken,— 


Temple,  J.,  In  a  concurring  opinion,  held  th« 
following  langoage:  "But  In  this  case,  Inas- 
much as  the  executors  not  only  failed  to  In- 
form the  creditor  of  their  action,  but  refused 
to  do  so,  we  may  regard  the  case  as  though 
they  had  not  acted  at  all.  •  •  Secret 
action,  which  the  creditor  has  no  means  of 
knowing,  is  equivalent  to  no  action  at  all." 
Under  the  notice  given  by  the  executors  the 
claim  was  properly  presented  at  the  office  of 
Haskell  &  Meyer.  Bollinger  t.  Manning,  79 
CaL  7,  21  Pac.  Rep.  370;  Roddan  v.  Doane, 
92  Cal.  555,  28  Pac  Rep.  604.  Allowing  or 
rejecting  a  claim  is  an  official  act,  which  the 
attorneys  of  the  executqrs  had  not  the  power 
to  perform;  but  the  delivery  of  a  rejected 
claim  to  the  owner  thereof,  upon  demand, 
when  In  their  possesion,  was  a  mere  min- 
isterial act,  which,  as  attorneys  of  the  ex- 
ecutors, they  had  a  right  to  perform,  and 
their  action  therein  bound  tne  executors.  I 
am  therefore  of  opinion  that  on  the  facts,  as 
presented  in  this  case,  there  nad  not  bCen.. 
In  contemplation  of  law,  any  rejection  of  the 
claim  In  question  up  to  the  7th  day  of  Peb- 
ruarj-,  1891.  The  apparent  rejection  on  Feb- 
lunry  2d,  having  been  secret,  and  knowledge 
thereof  having  been  denied  to  plaintiff  by  a 
refusal  to  deliver  to  her  the  claim,  or  to 
furnish  information,  might  be  disregarded  by 
the  plaintiff.  Under  such  circumstances  it 
was,  under  the  doctrine  of  Bank  v.  Shoe- 
make,  67  Cal.  148,  7  Pac.  Rep.  420,  the  right 
of  plaintiff  to  elect  to  consider  the  claim  as 
rejected,  as  she  did  so  on  the  7tb  of  March 
following.  In  the  case  versus  Shoemake, 
cited  supra,  the  claim  was  presented  to  the 
executor  October  19,  1881.  and  the  action 
was  commenced  July  1, 1SS2.  The  complaint 
averred  the  presentation;  that  the  executrix 
"did  refuse  and  neglect,  for  the  space  of  ten 
days  thereafter,  to  Indorse  her  allowance  or 
rejection  thereon,  and  has  ever  since  so  re- 
fused and  neglected.  Wherefore,  the  plaintiff 
demands  judgment"  A  demurrer  was  Inter- 
posed to  the  complaint  setting  forth  the  bar 
of  the  statute  under  sections  1406,  1498.  Code 
Civil  Proc.  The  demurrer  was  sustained  by 
the  superior  court,  and  final  judgment  ten- 
dered  In  favor  of  defendant.  On  an  appeal  to 
this  court,  respondent  contended  that,  if 
plaintiff  had  elected  to  consider  its  claim  as 
rejected  on  the  tenth  day  after  presentation, 
then  the  action,  not  having  been  brought 
within  three  months  thereafter,  was  barred 
by  section  1498,  Id.  (2)  That  if  it  did  not  so 
elect,  as  there  was  no  allegation  of  an  actual 
rejection  of  the  claim,  the  action  could  not 
be  maintained,  becavise  never  rejected.  The 
contention  of  appellant  was  that,  when  the 
executor  fails  to  avaU  himself  at  bis  priv- 
ilege to  accept  or  reject  a  claim  In  10  days 
after  presentation,  the  claimant  may  at  any 
time  thereafter  elect  to  regard  Buc^  nonac- 
tion as  rejection,  and  It  is  only  when  he  does 
so  that  the  bar  provided  for  1^  section  1^ 
Is  set  In  motion.  From  the  decision  reversing 
the  case,  it  will  be  seen  the  court  uphdd  tlia 
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poaiUon  of  the  appellant  The  case,  as  re- 
ported, contains  no  full  statement  of  facts, 
,  but  by  reference  to  the  record  on  file  tlie 
questions  orally  presented  are  readily  at- 
tained. The  doctrine  of  that  case  would  seem 
to  comport  with  justice,  and  does  no  violence 
to  the  provisions  of  the  Code.  Section  1498, 
which  requires  an  action  to  be  brought  upon 
a  claim  within  three  months  after  Its  re- 
jection, otherwise  It  shall  be  barred,  is  a 
statute  of  llmltationB,  In  favor  of,  and  in  the 
interests  of,  estates.  It  tends  to  an  early 
settlement,  and  to  the  rejection  of  stale 
claims.  The  representative  of  the  estate  al- 
ways has  it  In  his  power  to  set  the  statute 
in  motion  by  an  early  rejection  of  claims 
fireseuted  to  him.  If  he  fails  to  do  so,  it 
would  seem  hardly  jnst  to  a  claimant  who 
has  not  exercised  his  option,  at  the  end  of 
10  days,  to  consider  the  claim  rejected,  to 
hold  him  to  have  set  the  statute  in  motion 
as  of  that  date,  wheii  he  afterwards  brings 
an  action  on  the  claim. 

No  action  can  be  maintained  on  a  claim 
until  It  la  first  presented,  save  In  the  ex> 
cepted  cases.  Section  1900.  Code  Civil  Proc. 
The  statute  does  not,  In  terms,  hold  that  the 
executor  or  adminlBtrator  must  reject  a  claim 
before  an  action  can  be  maintained  npon  It. 
Under  what  Is  believed  to  be  the  rule  estab- 
lished by  Bank  t.  Shoemake,  It  Is  held  that  a 
dalmant  who  has  not  elected  to  condder  bis 
claim  rejected  upon  the  tenth  day  after  pres- 
entation  may  subsequently  thereto,  and  at 
any  time  before  oflldal  action  by  the  ex- 
,  ecutor  or  administrator  thereon,  dcct,  at  bis 
option,  to  consider  his  claim  as  rejected,  and 
may.  under  section  1496,  bring  an  action 
thereon  within  three  mouths  thereafter,  and, 
In  the  absence  of  other  proof,  suit  brought 
Is  concluslye  evidence  of  such  election,  and 
notice  thereof. 

In  this  view  of  the  case  the  findings  are 
not  contrary  to  the  Issues,  and  they  respond 
to  all  the  Issues  made  In  the  case.  What  la 
claimed  by  the  appellants  as  a  statement  of 
evidence,  Instead  of  a  finding  of  the  ultimate 
facta  in  the  case,  as  to  the  refosal  of  de- 
fendants* attom^s  to  deliver  the  rejected 
claim  to  the  attorneys  of  plalntlflt,  etc.,  Is 
but  a  statement  of  such  oollateral  fticts  as 
diow  that  the  apparent  rejection  of  the  claim 
<m  the  2d  day  of  February,  1881.  was  of  no 
effect  because  a  knowledge  thereof  was  not, 
on  demand,  fnml^ed  to  the  plaintiff.  For 
that  purpose  they  were  ultimate  taeia,  and 
the  declaration  that  the  plalntlCf  might  con- 
rider  the  claim  as  rejected  on  the  7th  of  Fet>- 
rmry  was  mere  nirplusage,  which,  while,  in 
tiie  view  we  have  taken  of  the  caae.  Imma- 
terial, certainly  did  no  harm  to  the  appel- 
lants. The  condudon  of  law  drawn  from 
the  facts,  that  the  claim  had  never  been 
actually  rejected,  was  correct,  for  reasons 
hereinbefore  ^ven,  and  the  statement  that  it 
'la  deemed  to  have  been  rejected  on  the 
tmth  day  after  presentation,"  Instead  of  at 
the  Section  of  the  plaintiff,  la  of  no  impor- 


tance as  to  the  validity  of  the  Judgment  The 
judgment  and  order  appealed  from  should  be 

affirmed. 

We  concur:   BELCHEU,  C;  TEMPLE,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  order 
appealed  from  are  affirmed. 


(4  Cal.  Unrep.  19) 
MALIO  V.  FOX  et  aL  (No.  14383.) 
(Supreme  Court  of  Gallfomla.  Jane  9,  1893.) 

ESTOPPBL  OF  PaIXCIPAL  TO  DENT  POWBB  OF 
AOKST— ODAH4NTT. 

A  bond  given  to  the  owner  of  a  boat, 
conditiooed  to  pay  for  all  goods  delivered  to 
F.,  as  steward  of  the  boat,  was  executed  by  the 
sureties*  booltkeeper  without  authority.  In  aa 
action  thereoa  by  one  who  had  furnished  goods 
to  F.,  it  appeared  that  the  bond  was  executed 
June  15th;  that  plaintiff  had  commenced  fur- 
nishing gpods.  June  1st.  on  F.  asreeiDg  to  pay 
on  the  loth  of  each  month,  and  had  lumisned 
goods  to  the  value  of  $100  before  the  bond  was 
executed:  that  on  June  30th,  when  $t!37  was 
due.  and  F.  refused  to  pay,  plaintiff  declined  to 
furnish  more  goods,  but  afterwards,  when  F. 
showed  him  the  tiond,  he  continued  to  let  F. 
have  goods,  but  made  no  inquiry  of  the  snre- 
ties  aa  to  the  genuineness  of  the  bond  until 
after  the  goods  sought  to  be  recovered  for  were 
furnished.  Held,  that  plaintiff  did  not  deliver 
the  goods  to  F.,  relying  on  the  bond,  "in  good 
faith,  and  without  ordinary  negligence,"  within 
the  meaning  of  Civil  Code,  S  2S34,  providing 
that  only  in  such  case  Is  "a  principal  bound  by 
the  acts  of  hia  agent  under  a  merely  ostensible 
authority." 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun^ 
of  San  Francisco;  F.  W.  Lawler,  Judge. 

Action  by  Charles  3H.  Malic  against  O.  G. 
Fox,  W.  F.  WItzemann,  and  John  J.  Staiger. 
Plaintiff  had  judgment,  from  which,  and  an 
order  denying  a  new  trial,  defendants  AVltze- 
mann  and  Staiger  appeaL  Reversed. 

Henry  N.  Clement,  fw  appellants.  W.JI. 
Barrows,  for  respondent. 

VANCLIEF.  C.  Action  to  i-ecover  from 
the  defendant,  Fox,  and  his  guarantors,  WIt- 
zemann &  Staiger,  copartnei-s,  the  sum  of 
$431.20,  for  goods  sold  and  delivered  to  Fox 
by  plaintiff's  assignor,  one  U.  A.  Smith, 
who  did  business  under  the  name  of  "Smith's 
Cash  "Store."  The  action  Is  founded  upon 
a  written  guaranty  of  Witzemanu  &  Stai- 
ger to  the  San  Francisco  &  North  Pacific 
Railroad  Company,  a  corporation,  which 
owned  and  navigated  the  steamer  James 
H.  Donahue,  In  oonneotion  with  its  road,  to 
transport  passengers  across  the  b^  of  San 
Francisco,  glvrai  under  the  following  cir- 
cumstances: In  the  latter  port  of  May,  1889, 
Fox  applied  to  the  railroad  company  for 
the  position  of  steward  of  the  steamer 
James  M.  Donahue,  with  the  privilege  of 
l^eeping  a  restaurant  thereon  for  passengers 
and  employes,  and  was  Informed  by  the 
agent  of  the  company  (H.  O.  WbiUn^  that 
he  could  be  appointed  to  the  portion  only 
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on  the  condition  tbat  be  would  ^ve  a  bond 
with  satisfactory  sureties  that  be  woulu 
pay  all  bills  contracted  by  him.  for  goods 
and  supplies  for  said  restaurant.  Upon  his 
promise  to  give  the  required  bond  or  guar- 
anty, Fox  was  appointed  to  and  toolc  the 
position  June  1,  1889,  but  did  not  give  the 
bond  or  guaranty  until  June  15,  1889,  when 
he  gave  the  following  instrument:  "We,  the 
undersigned,  do  hereby  severally  and  j<^tly 
guaranty  the  full  and  complete  payment  oi 
all  bills,  dues,  and  claims  arising  from  the 
purchase  of  goods,  wares,  and  merchandise 
by  C.  G.  Fox,  by  himself  or  order,  to  be 
used  on  or  for  the  steamer  James  M.  Dona- 
hue, for  boarding  passengers  or  employes 
of  the  San  Francisco  and  North  PaciUc 
Railroad  Company;  and  we  severally  agree 
to  pay  all  bills  contracted  by  said  Fox  or 
his  agent  for  goods,  wares,  and  merchan- 
dise delivered  on  the  steamer  Jamee  M. 
Donahue,  to  be  used  by  him  or  others  as 
aforesaid,  upon  presentation  to  us,  or  either 
of  us;  and  we  further  agree  and  guaranty 
that  the  sold  steamer  James  M.  Donahue, 
and  the  said  Son  I-'i-uiiclsco  and  North  I'a- 
clUc  Railroad  Company,  owners  thereof, 
shall  be  forever  held  harmless  by  reason 
of  any  purchase  or  contracts  made  by  said 
Fox  or  his  agents  for  the  pui'poses  before 
named.  In  cose  said  Fox  shall  n^lect  or 
refuse  to  pay  any  or  all  the  bills  so  con- 
tracted, we  hereby  agree  severally  to  pay 
the  said  bills  promptly  upon  presentation, 
according  to  the  terms  of  said  purchase. 
Witness  our  hands,  this  lOth  day  of  June, 
A.  D.  1889.  Witzemann  &  iStaiger,  H.,  417 
Kast  street  Witness:  W.  B.  Hayward." 
The  defendants,  Witzemann  &  Staiger,  de- 
nied all  the  material  allegations  of  the  com- 
plaint, lueludiug  the  allegation  that  they  ex- 
ecuted the  guaranty.  But  the  court  found 
for  plaintiCF,  and  rendered  Judgmtmt  ac- 
cordingly for  the  full  sum  demanded.  Wit- 
zemann &  Staiger  appeal  from  the  Judg- 
ment, and  from  an  order  doiylng  their  mo- 
tion for  a  new  trial 

Counsel  for  appellants  contend  that  the 
finding  that  Witzemann  &  Staiger  executed 
the  guaranty  is  not  Justified  by  the  evidence. 
The  imdisputed  ev'dence  shows  that  the 
guaranty  was  signed  and  delivered  to  Fox 
by  W.  B.  Ha:yward,  the  booklieeper  of  Wit- 
zemann &  Staiger,  in  their  absence,  without 
thdr  knowledge,  and  without  authority  in 
writing,  or  any  express  authority  wliatever. 
It  Is  claimed  by  respondent,  however,  that, 
by  their  acquiescence,  Witzemann  &  Staiger 
impliedly  ratified  the  execution  of  the  In- 
strument by  Hayward;  and  whether  he  did 
so,  as  to  plaintiff's  assignor.  Smith,  is  the 
principal  question.  "It  is  the  general  rule 
that  the  act  of  ratification  must  be  of  the 
same  nature  as  that  which  would  be  re- 
quired for  conferring  the  authority  In  the 
first  Instance."  If  written  authority  is  re- 
quired by  the  statute  of  frauds,  the  ratifi- 
cation most  be  In  writiui^  (Mecbem,  Ag. 


i  136;)  otherwise,  the  statute  of  frauds  may 

be  evaded.  And  the  only  coses  constituting 
exceptions  to  tliia  general  rule  (if  even  they 
may  be  called  exceptions)  are  those  In 
which,  although  the  assumed  agent  had  no 
original  authority,  the  alleged  principal  is 
estopped  from  denying  such  authority  by 
reason  of  his  acquiesc^ioe,  acts,  or  words 
Indicating  ratification,  upon  wtiich  others 
have  relied  and  acted  in  good  faith  and  with 
ordinary  care.  These  are  cames  of  Implied 
or  ostensible  ratification,  to  which  the  prin- 
ciple of  estoppel  in  pais  is  applicable  on 
the  same  grounds  as  to  cases  of  original 
ostensible  authority.  In  both  these  classes 
of  cases  the  effect  of  the  estoppel  Is  equiva- 
lent to  conclusive  proof  of  original '  authcH'- 
Ity,  (Mechem,  Ag.  S  107;)  and  the  authority 
thus  established  by  an  ostenidble  ratifica- 
tion is  an  ostensible  authority  in  the  sense 
of  section  2334  of  the  Civil  Code,  which  Is 
as  follows:  "A  principal  Is  bound  by  acts 
of  his  agent,  under  a  merely  ostensible 
authority,  to  those  persons  only  who  have 
in  good  faith,  and  without  ordinary  negli- 
gence, Incurred  a  liability,  or  parted  with 
value,  upon  the  faith  thereof."  Conceding 
that  the  conduct  or  acquiescence  of  Witze- 
mann &  Staiger  wa^  such  as  to  justify  a 
finding  of  the  ostensible  authority  of  Hay- 
ward to  execute  the  guaranty,  (wliich  is 
doubtful,)  did  Smith— plaintiff's  assignor^ 
part  with  his  goods,  relying  in  good  faith 
upon  such  authority,  and  without  ordinary 
negligence  on  his  partv  Smith  commenced 
selling  to  Fox  the  goods  sued  for  on  Jime 
1st,  and  before  the  execution  of  the  guar- 
anty had  sold  him  goods  to  the  value  of  over 
$100.  Smith  and  his  clerlt,  Murray,  tesU- 
fied  that  credit  for  these  goods  was  given 
because  they  had  been  loformed  that  Fox 
oould  not  take  his  posidoa  of  steward  with- 
out having  ^ven  a  bond  to  the  railroad  com- 
pany "for  the  faithful  performance  of  his 
duties."  The  agreement  with  Fox  was  that 
he  should  pay  Smith  on  the  15th  of  each 
month.  On  the  last  day  of  June  the  bill, 
then  amounting  to  $237,  was  presented  to 
Fox,  who  failed  to  pay  it  Smith  then  re- 
fused him  further  credit,  and  presented  lils 
bill  to  the  railroad  company,  whose  agent 
told  him  that  "Fox  was  under  bonds  to  pay 
the  bill  himself,  and  they  didn't  wish  to 
have  anytliing  to  do  with  It,"  but  if  he 
would  get  an  order  from  Fox  they  would 
pay  the  June  bill.  On  July  3d,  Smith 
asked  Fox  for  an  order  on  the  railroad  com- 
pany, but  be  Indignantly  refused  to  give  it, 
saying- he  would  pay  his  bills  on  July  15th, 
or  that  his  bondsmen  would.  He  th&x 
showed  Smith  a  copy  of  the  bond  he  had 
given  the  railroad  company.  As  to  this, 
Smith  testified:  "That  was  on  the  3d  day 
of  July,  I  believe.  I  had  refused  to  give 
him  (Fox)  any  mbre  goods  at  that  time. 
On  tlie  strength  of  that  bond  I  continued 
giving  bim  goods  until  the  15th  of  July." 
On  July  15th,  for  the  first  time,  SmiUi  called 
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OB  mtBOBBiin  A  Stalger,  at  tlielr  place  of 
burineai,  to  inquire  whethCT  they  were  re- 
sponsible for  Fox'B  bills.  Of  thU  be  testi- 
fied: "I  saw  Mr.  Stalger.  •  *  •  Intro- 
4nced  myself  to  him.   Told  him  who  I  was. 

*  *  *  Told  him  I  was  snpsdyUv  goods  to 
a  man  hy  the  mune  of  Fox.  on  the  steamer 
Dmiahae.  Asked  him  if  It  was  all  rie^t, 
—whether  he  would  jmy  the  bill  when  it 
became  due.  •  «  •  i  gave  blm  to  vaiAae- 
stand  that  I  would  rely  upon  that  bond.  I 
said  to  him  *  •  •  that  I  considered  the 
matter  safe  as  long  as  they  were  on  the 
bond,  and  that  was  all  I  wanted  to  Imow. 
—it  Fox  was  short,  that  they  would  make 
It  good.  He  made  do  re^ionse,  bat  be  was 
IMsfllns  from  the  street  at  the  time.  He 
Aook  bis  head  In  an  affirmatln  manner, 
although  he  made  no  response."  It  appears 
that  Fox  absconded  on  that  di^,  (July 
15th,)  and  that  Smith  sold  him  no  goods 
after  July  IStb.  On  <»08»-examination, 
Smltti  sold:  "I-  never  went  to  see  Stalger 
or  Wltzemann  *  *  *  at  any  time  prior 
to  July  15th.  I  first  went  to  see  the  rail- 
road company  on  the  Sd  of  June.  «  *  • 
I  did  not  ask  to  see  the  bond  at  the  rail- 
road company'a  •  •  •  He  (Fox)  showed 
me  the  bond,  and  I  t<dd  him  all  right;  go 
ahead;  that  It  was  a  good  bond,  provided 
It  was  genuine.  »  •  •  The  one  I  saw  was 
a  type-written  copy,  with  written  rigna- 
turee.  with  the  letter  *H:*  'Wltsemann  & 
Stalger.  H.'  *  *  •  I  had  seen  the  sig- 
nature of  the  firm,  perhaps.  Couldn't  say 
that  I  recognized  it  I  should  suppose,  from 
the  letter  *H,*  tbaX  It  was  not  signed 
the  firm.  The  reason  I  did  not  go  and  see 
Stalger  when  I  saw  that  the  bond  was  not 
signed  by  the  firm  was  that  I  was  very 
busy,  and  hadn't  time  to  go  at  once,  i 
should  have  done  so,  of  course,  but  I  de- 
layed from  time  to  time,  thinking  that,  as 
Icuig  aa  I  got  there  (at  the  railroad  office) 
before  be  (Fox)  drew  any  part  of  bis  money, 
tiiat  he  couldn't  get  It,  and  that  I  was  safe. 

*  *  *  I  accepted  his  assurances  that  the 
bond  was  genuine  for  the  time  being,  ex- 
cepting, however,  that  before  the  money 
was  paid  over,  during  the  next  month,  1 
would  see  for  myselt  I  had  never  been  ac- 
cusUHued  to  dealing  with  this  ciass  of  bonds 
before.  •  •  •  I  th'nk  It  Is  a  litUe  out  of 
the  regular  course  for  this  company  to  do 
Xbia  sort  of  buednees.  It  was  a  new  ar- 
rangement with  them,  perhaps."  Upon  re- 
examination he  said:  "I  bad  seen  nothing 
about  the  bond  that  aroused  my  suspicion 
in  regard  to  it  I  s<.mp1y  wished  to  go  and 
see  Wltzemann  &  Stalger  to  confirm  ■  its 
genulneneea  *  *  *  I  never  talked  with 
Mr.  Hayward  about  the  bond  previous  to 
July  liith." 

Martin  Murray,  who,  to  say  the  least, 
seems  to  have  been  somewhat  reckless  in 
his  statements,  testified  that  he  was  em- 
l^ed  la  Smith's  Cash  Store  during  the 
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months  of  June  and  July,  and  knew  when 
Fox  commenced  to  buy  goods  from  that 
store  for  his  restaurant  on  the  steamer  Dona- 
hue; that,  about  a  we^  after  he  commenced 
buying,  Fox  "bron^t  in  a  copy  [of  the  bond] 
into  the  store,  Qt  was  not  signed  until  a 
we^  later,]  and,  knovring  the  man  was  de- 
void of  veraci^t  I  didn't  take  any  Interest  in 
his  statement,  and  I  advised  Mr.  Smltii  to 
so  and  see  Mr.  Whiting;  and  I,  in  the  mean 
time^  consulted  with  the  memb««  of  the 
Ocean  Market,  [Wltsemann  A  StiUger.]  I 
went  down  after  he  bad  purchased  some 
stores.  •  •  *  We  took  all  precautions, 
both  mysdf  and  Mr.  Smith,  as  I  told  Mr. 
Smith  he  was  dishonest  *  *  *  Mr.  Smltii 
saw  Mr.  Whiting,  and  I  saw  Mr.  Stalger. 
'W^'  I  si^s,  *Mr.  Stalger,  I  understand,* 
says  I,  that  you  are  on  the  bonds  of  Mr. 
Fox.'  He  says,  Tes.'  Says  I.  *Well,  now,* 
says  I.  'what  am  I  to  understand  by  that 
bond?*  'Well,*  he  says,  "we  have  given  se- 
curity for  all  the  goods  delivered  upon  that 
boat  In  the  steward's  departmrat'  •  *  * 
1 1<^  Mr.  Smith  exactly  the  words  Mr.  Stal- 
ger told  me,  and,  as  I  said  before,  we  took 
every  precaution.  •  •  •  We  acted  throuj^- 
out  with  the  understanding  that  Mr.  Stalger 
was  on  the  bond,  and  had  also  seen  copies 
of  It  •  *  •  and  It  was  with  that  under- 
standing that  we  sold  the  goods  to  Mr.  Fox, 
as  we  did  not  consider  him  responsible. 
•  •  •  I  know  he  owes  me  a  hundred  dol- 
lars from  another  time.  I  know  he  came 
here  from  Australia.  He  left  his  wife  there, 
and  he  has  a  very  bad  record.'*  Being  asked 
when  he  had  the  conversation  with  Mr.  Stal- 
ger, above  detailed,  he  again  answered  that 
it  was  seven  or  elu^t  days  after  Fox  com- 
menced to  purchase  the  goods.  It  appears 
that  Fox  ordered  the  first  lot  of  goods  on 
June  1st  and  that  it  was  delivered  on  June 
3d;  BO  that  If  Murray's  memory  is  reliable, 
his  talk  with  Stalger  must  have  been  at 
least  five  days  before  the  guaranty  was 
signed.  Mr.  Stalger,  however,  denied  hav- 
ing any  such  conversation  with  Murray,  and 
further  testified  that  he  did  not  know  that 
this  firm's  name  was  signed  to  the  guaranty 
by  Mr.  Hayward  until  he  was  so  Informed 
by  Mr.  Smith  on  July  15th;  that  although 
he  had  been  told  by  Elayward,  about  the  last 
of  June,  that  he  (Hayward)  had  signed  that 
bond,  he  understood  him  to  mean  that  he 
had  signed  his  own  name,  and  not  that  of 
Wltzemann  &  Stalger.  Mr.  Hayward  testi- 
fied: "At  the  time  I  signed  It  I  thought  it 
was  a  mere  matter  of  form.  *  *  *  It  had 
been  ,  in  my  desk  for  two  or  three  days.  I 
knew  Mr.  Stalger  had  not  signed  it,  but  I 
didn't  know  why.  I  knew  Mr.  Stalger  had 
told  Mr.  Fox,  in  my  presence,  that  he  would 
be  willing  to  sign  a  bond.  *  *  *  I  as- 
sumed it  would  be  all  right  for  me  to  sign. 
I  didn't  speak  of  it  to  Mr.  Stalger  until  some 
time  afterwards, — ^I  guess,  ten  days  or  two 
weeks.  •  ♦  •  When  I  did  tell  him  I  mere- 
ly said  I  bad  signed  that  bond.  Tbat  is  all 
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I  said.  I  naturally  eupposed  he  knew  I 
signed  It  In  the  name  of  the  firm.  1  didn't 
go  Into  any  explanation  particularly  In  re- 
gard to  It.  I  supposed  he  thought  so  at  the 
time."  Mr.  Staiger  testified  that  he  had 
promised  Mr.  Fox  to  sign  the  bond,  provid- 
ed he  would  get  other  sureties  to  go  on  It; 
but  when  Fox  failed  to  get  any  other  sure- 
ty he  refused  to  sign  It,  except  on  the  con- 
dition that  Fox  wrald  assign  his  salary  as 
steward,  in  advance,  as  collateral  security, 
which  Fox  had  declined  to  da 

The  court  found  that  Witzemann  &  Stai- 
ger had  no  notice  until  July  15th  that  Smith 
was  selling  goods  to  Fox  upon  the  faith  of 
their  guaranty,  nor  that  Smith  looked  to 
them  for  payment  in  case  Fox  failed  to 
pay.  It  is  clear  that  Witzemann  &  Staiger 
are  not  liable  for  the  goods  sold  to  Fox  be- 
fore the  guaranty  was  signed,  as  It  Is  not 
retroactive.  And  from  the  testimony  of 
Smith  It  seems  quite  as  clear  that  he  sold  no 
goods  on  the  faith  of  the  bond,  as  he  calls 
It,  untU  after  the  3d  day  of  July,  1889,  prior 
to  which  $237.32  of  the  debt  sued  for  had 
accrued.  On  July  3d,  after  having  refused  to 
give  Smith  an  order  on  the  railroad  compa- 
ny, and  after  Smith's  refusal  to  give  him 
furtljer  credit.  Fox  first  showed  Smith  the 
bond,  for  the  purpose  of  Inducing  the  latter 
to  extend  his  credit.  It  was  then,  for  the 
first  time,  that  Smith  claims  to  liave  given 
Fox  credit  "on  the  strength  of  that  bond." 
It  is  true  he  testified  that  when  Fox  bought 
the  first  lot  of  goods  he  said  he  was  to  give 
a  bond,  but  he  also  said  at  the  same  time 
that  the  bond  had  not  been  drawn  up.  Tbe 
circnmstances  that  he  did  not  notify  Witze- 
mann &  Staiger  between  the  1st  and  3d  of 
July,  after  Fox  had  refused  to  give  an  or- 
der on  the  railroad  company,  that  he  looked 
to  them  as  sureties,  is  Inconsistent  with 
the  claim  that  he  bad  sold  goods  to  Fox  on 
the  faith  of  their  guaranty  before  July  1, 
18S9;  and  there  Is  no  explanation  of  this 
plainly  apparent  Inconsistency.  But  fur^ 
ther,  conceding,  for  the  sake  of  the  argu- 
ment, that  Smith  relied  upon  the  guaranty 
as  security  for  all  goods  sold  to  Fox  after 
Its  date,  (June  15th,)  the  question  remains, 
did  he  rely  upon  it  "in  good  faith,  and  with- 
out ordinary  negligence?"  If  not,  the  plain- 
tiff is  not  entitled  to  recover,  since,  as  above 
shown,  the  execution  and  validity  of  the 
guaranty  depend  upon  the  "merely  ostensi- 
ble autliorlty"  of  Hayward,  the  a»iumed 
agent,  by  which  the  principal  Is  bound  "to 
those  persons,  only,  wlio  have,  In  good  faith, 
and  without  ordinary'  negligence,  incurred 
a  liability,  or  parted  with  value,  upon  the 
faith  thereof."  Ordinary  negligence  is  the 
absence  of  ordinary  care;  "the  failure  to  do 
what  a  reasonable  and  prudent  person  would 
ordinarily  have  done  under  the  circumstan- 
ces of  the  situation,  or  doing  what  such  a 
person  woidd  not  have  done."  And.  Law 
Diet  If  Smith  parted  with  his  goods  on  the 
faith  of  the  guaranty  of  Wi^mami  &  Stai- 


ger, X  think  he  did  BO  without  ordinary  care, 
and  consequently  with  ordinary  negligence. 
In  estimating  the  degree  of  care  exercised 
by  Smith,  It  should  be  noted,  in  addition  to 
the  evidence  above  detailed,  that  he  was  not 
a  party  to  the  guaranty,  the  principal  ob- 
ject of  which  was  to  Indemnify  the  railroad 
company.  He  was  but  one  of  a  large.  In- 
definite class  of  unnamed  persons,  who 
might  have  sold  Fox  goods  on  the  faith  of 
the  guaranty  to  an  amount  for  the  price  of 
which  tlie  guaranty,  though  properly  exe- 
cuted, might  have  proved  to  be  Inadequate 
security.  It  should  also  be  obse^ived  that 
Smith's  Cash  Store  was  but  a  short  dis- 
tance from  tbe  place  of  business  of  Witze- 
mann &  Staiger.  To  whatever  extent  Smith 
parted  with  his  goods  on  the  faith  of  the 
gunmnty  of  Witzemann  &  Staiger,  I  think 
he  did  80  without  ordinary  care,  and,  there- 
fore, that  the  order  and  Judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

We  concur:   SEARLS,  C;  BELCIiER,  C 

PER  CURIAM.  For  the  rcosons  given  hi 
the  foregoing  opinion  the  order  and  Judg- 
ment are  reversed,  and  the  cause  Is  remand- 
ed for  a  new  trial. 

DB  HAYEN,  3,  I  concur  in  tbe  Judgment 
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KLOPPER  V.  LEVY  et  al.   (No.  14,677.) 

(Supreme  Court  of  California.  June  9,  1893.) 

Pleadings— QuESTiDNiNG  Sufficiesct  aptbh  Tri- 
al,—Hrviewino  OniiER  Gkantisu  New  TKrAi,. 

1.  Where  a  trial  on  the  uiprita  was  had 
without  queationiug  the  sufficiency  of  the 
pleading,  plaintiff  cannot  claim  on  appeal  that 
the  answer  rallied  no  issue. 

2.  The  grounds  of  a  motion  for  a  new  trial 
were  that  the  damages  were  excessive;  that 
the  evidence  was  iosufficient  to  juHtify  the 
verdict;  that  it  was  against  law;  and  errors 
occurrini:  nt  the  trial.  The  motion  was  grant- 
ed, but  the  ground  of  the  order  was  uot  stated. 
Held,  that  the  order  would  not  be  disturbed.  It 
being  conceded  that  ibe  evidmce  was  coumct- 
ing. 

Departn^t  2.  Appeal  from  supcilor  court, 
dty  and  county  of  San  Fnuu^co;  Eugene  R. 
Garber,  Judge. 

Action  by  Frederick  Klopper  against 
Sohewa  Levy  and  others.  There  was  .a  ver^ 
diet  for  plalntUt,  and  from  an  order  granting 
a  new  trial  he  appeals.  Affirmed. 

T.  O.  Coogan,  for  appelant.    JAoyi  & 

Wood,  for  respondents. 

PER  CtmiAM.  This  appeal  by  plnlntifT  Is 
from  an  order  granting  a  new  trial  to  defend- 
ants. Levy.  The  complaint  states  that  dur- 
ing all  the  times  In  the  complaint  mentioned, 
plalntifT  was  the  owner  and  In  possession 
of  a  leasehold  Interest  for  a  term  of  years, 
of  the  first  floor  of  a  certiin  building  on 
O'Farrell  street.  In  San  Francisco,  which  on 
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the  ITth  day  ot  Norembw,  1889,  waa  and' 
bad  been  used  by  Urn  as  a  store  In  carrying 
cn  hlB  bnslneas  as  a  dealer  In  leatlier  and 
leather  flndlngSt  and  at  aald  ttnie  mis 
tborou^ily  stocked  with  valuable  goods;  tiut 
on  said  day  the  defendants  broke  and  en- 
tered Into  platntUTs  said  store  from  an  ad- 
joining store,  and  by  breaking  and  removing 
a  portion  of  the  roof,  in  oonsequoice  of 
which  great  qnantlties  of  rain  came  through 
said  walls  and  cdltngs  of  said  store,  wetting 
his  stock  of  goods,  damaging  ^e  same  to  the 
extent  of  fl,397.81,  and  preventing  him  from 
carrying  on  business  for  a  period  of  two 
weeks,  to  his  damage  In  the  sura  of  $400, 
and  necessitating  the  emplc^ment  of  experts 
to  examine  his  gooda,  at  the  ctfit  ot  $60,  and 
the  further  cost  of  9100  In  rmorlng  his 
goods.  Bespondoits'  answer  Is  an  att^pted 
denial,  but  is  plainly  defecHv^  and  It  may  be 
doubted  whether  any  material  allegation  of 
the  complaint  is  denied.  But  a  trial  was 
had  in  all  respects  as  though  the  answer 
raised  an  issue  as  to  the  trespass  and  dam- 
age. Eridenoe  was  introduced  by  twth  par- 
ties upon  these  points,  objections  made  and 
passed  upon  without  a  su^restlon  tiiat  the 
trespass  was  admitted  by  the  answer.  Un- 
der such  drcnmstances,  plalntUf  cannot  now 
claim  that  the  answer  raised  no  issue. 

The  case  was  tried  with  a  jury,  which 
rendered  a  verdiot  for  the  plaintiff  against 
the  respondents. 

Respondents  then  moved  for  a  new  tilal 
upon  a  statement  of  the  case  based  upon 
the  ground  of  excessive  damages;  insufficient 
evidence  to  Justly  the  verdict;  that  it  wos 
against  law;  and  errors  of  law  occurring  at 
the  trial,  and  excepted  to  by  them.  The 
motion  was  granted,  but  upon  What  ground 
does  not  appear,  and  from  that  order  the 
plaintitr  takes  this  appeal.  If  it  be  conceded 
that  there  was  any  evidence  that  the  re- 
spoDdents  participated  in  the  alleged  tres- 
pass, as  appellant  claims  there  was,  then 
there  was  a  substantial  conflict  upon  that 
{Mint,  and  this  court  will  not  disturb  the 
ruling  of  the  trial  court.  If  convinced  that 
the  verdict  was  clearly  against  the  preponder- 
ance of  evidence,  the  Judge  properly  granted 
a  new  trial,  and  such  ruling  will  not  be  dis- 
turbed. The  rule  prevailing  here  does  not 
apply  to  the  Judge  of  the  trial  court.  In 
this  case  there  was  no  abuse  of  discretion, 
but,  on  the  contrary,  the  order  was  Just 
and  proper. 

The  order  appealed  from  to  affirmed. 


(9S  Cal.  522) 

TULT.ER  V.  ARNOLD  et  al,    fNo.  14.193.) 

(Snpreme  Court  of  California.  Jane  9,  1S93.) 

Actios  bt  Assioxeb— Assignment  to  Attoknei 
— FowsK  tip  OmcBB  or  Cobposatiok  —  Phac- 
ncB— Afpsal. 

1.  Ad  action  may  be  brought  on  a  claim 
by  an  assignee  thereof. 

2.  The  assignment  of  claims  to  the  clerk 
of  the  assignor's  attorn^,  and  an  action  there* 


on  In  the  clerk's  name,  are  not  affected  by 
Pen.  Code,  S  161,  prohibiting  an  attorney  from 
having  claims  assigned  to  him  with  intent  to 
bring  suit  thereon,  although  the  clerk  is  an  at- 
torney admitted  to  practice,  where  there  was 
no  solicitation  on  the  part  of  any  attorney  that 
the  claims  be  put  in  suit,  and  the  assignment 
was  made  as  a  mere  matter  of  convenience, 
for  the  purpose  td  collection. 

8.  The  secretary  and  general  manager  of  a 
corporation  may  assign  accounts  under  a  gen- 
eral authorization,  the  adoption  of  a  special 
resolution  authoriziQg  it  being  unnecessary. 

4.  The  court  may,  in  its  discretion,  after 
the  making  of  a  motion  for  nonsuit,  but  before 
deciding  It,  permit  the  introduction  of  addition- 
al evidence  by  plaintiff. 

5.  Where '  the  transcript  contains  a  notice 
of  appeal  from  an  order  made  on  a  motion  to 
retax  costs,  and  a  bill  of  exceptions  setting  out 
the  ground  of  the  notice,  and  the  coart's  action 
thereon,  but  do  mention  is  made  of  such  ap- 
peal in  the  briefs  of  counsel,  and  no  other  case 
has  been  docketed,  it  will  be  presumed  tliat 
the  questions  involved  have  been  abandoned. 

Oommlsslouers'  dedsion.  Department  2. 
Appeal  from  superior  court,  city  and  couu- 
ty  of  San  Francisco;  Eugene  R.  Garber, 
Judge. 

Action  by  W.  N.  Tuller  against  Charles 
S.  Arnold  and  another.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeaL  Af- 
firmed. 

Robert  H.  Countryman,  tor  app^EIants. 
John  H.  Dickinson,  for  respondent 

HAYNES,  O.  Defendants  were  Indebted 
to  each  of  two  business  houses  In  Chicago 
for  goods  sold  and  delivered.  The  accounts 
were  assigned  to  the  plalnttfT,  who  bad  prior 
to  that  time  been  admitted  to  practice  In 
the  superior  court,  but  who  was  a  clerk  in 
the  office  of  John  H.  Dickinson.  Esq.,  who 
appeared  as  plaintiff's  attorney.  The  an- 
swer denied  the  assignment,  and  that  plain- 
tiff was  the  owner;  alleged  that  plaintiff  Is 
an  attorney  at  law.  and  connected  with 
the  law  office  of  John  H.  Dickinson,  and 
that  plaintiff  bought  these  claims  with  the 
sole  intent  of  bringing  suit  thereon.  The 
cause  was  tried  without  a  jury,  and  findings 
and  judgment  went  for  plaintiff.  Defend- 
ants appeal  from  the  Judgment,  and  from 
an  order  denying  a  new  triaL 

1.  At  the  conclusion  of  plaintiff's  evidence, 
defendants  moved  for  a  nonsuit  The  rec- 
ord discloses  that  the  motion  was  taken  un- 
der advisement;  the  court  understanding 
that  neither  party  had  any  further  testi- 
mony to  offer,  and  that,  if  the  nonsuit 
should  be  granted,  Judgment  should  go  for 
defendants;  otherwise,  for  the  plaintiff. 
The  motion  was  afterwards  denied,  and 
Judgment  entered  upon  the  fiodlngs  for 
plaintiff,  and  defendants  assign  for  error 
that  the  court  did  not  give  them  an  oppor- 
tunity to  introduce  evidence.  There  is  noth- 
ing In  the  record  to  show  that  the  court 
misunderstood  the  parties,  or  that  defend- 
ants had  any  evidence  they  desired  to  in- 
troduce, nor  does  the  notice  of  intention  to 
move  for  a  new  trial  embrace  any  ground 
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under  which  It  could  be  made  to  appear 
that  defendants  had  not  jmbmitted  the  case 
as  atated. 

2.  The  assignment  of  the  claims  to  plain- 
tiff made  him  the  proper  party  to  bring  and 
maintain  the  aedon.  The  assignors  could 
not  have  sued  without  a  reassignment  "It 
is  sufficient,  imder  the  Code,  it  he  [the  plain- 
tiff] holds  the  legal  title."  O'Connor  v.  Ir- 
vine, 74  CaL  440,  16  Pac.  Rep.  23a  The 
assignment  of  the  account  by  the  L.  Wolff 
Manufacturing  Company,  a  corporation,  was 
sufficient.  The  secretary  and  general  man- 
ager testified  that  no  special  resolution  was 
adopted,  authoriidng  it,  but  that  he  had 
full  power,  as  secretary  and  general  man- 
ager, to  do  so,  and  there  was  no  evidence 
tending  to  show  that  he  had  not  such  pow- 
er. A  general  authorization  is  sufficient 

3.  It  sufficiently  appears  that  the  assign- 
ments were  made  before  suit  was  brought. 

4.  The  remaining  grouod  of  the  motion 
for  nonsuit  was  that  plaintiff  Is  an  attorney 
at  law,  and  that  it  Is  against  the  provisions 
of  section  101  of  the  Penal  Code  for  an 
attorney  to  have  claims  asdgned  to  him, 
with  Intent  to  bring  suit  thereon.  It  is  not 
necessary  to  construe  that  section  further 
than  to  say  tliat  this  case  is  not  affectt-l  oy 
it  The  evidence  shows  that  these  claims 
came  to  Mr.  Dickinson  for  collection  thro  «iU 
a  law  firm  in  Chicago,  to  whom  the  assign- 
ors gave  them  for  collection;  that  Dickinson 
was  the  correspondent  of  said  Arm  here; 
and  that  the  assignment  was  made  to  plain- 
tiff as  a  matter  of  convenience,  for  the  pur- 
pose of  collection.  There  does  not  appear 
to  have  been  any  solicitation  by  any  attor- 
ney to  the  assignors  that  these  claims  be 
put  in  suit,  or  that  they  were  brought  by 
the  assignee  for  that  purpose,  but  on  the  con- 
trary the  assignors  put  them  in  the  hands 
of  their  attorneys  for  collection.  Nor  were 
defendants  In  any  manner  Injured  there- 
by. They  were  not  cut  off  from  any  de- 
fense they  mlgbt  have  had  to  either  of  these 
claims  if  the  action  had  been  by  the  as- 
signors, if  such  defense  were  alleged  in  the 
answer,  and  by  uniting  the  claims  In  one 
action  they  were  saved  the  costs  of  an  ad- 
ditional action. 

5.  The  findings  support  Oie  Judgment  and 
the  evidence  justlfles  the  flndlnga. 

6.  It  was  In  the  discretion  of  the  court 
to  permit  the  plaintiff  to  introduce  further 
evidence  after  the  motion  for  nonsuit  was 
made,  but  before  it  was  decided,  and  this 
discretion,  we  think,  was  not  abused.  TbB 
motion  was  renewed  afterwards. 

7.  The  transcript  contains  a  notice  of  ap- 
peal from  an  order  denying,  In  iiart  dtfend- 
ants*  motion  to  retax  costs,  and  a  bill  of  ex- 
ceptions setting  out  the  grounds  of  the  mo- 
tion, and  the  actum  of  the  court  thnreon. 
Both  notices  of  appeal  were  served  the  same 
day.  No  mention  Is  made  of  this  appeal 
in  the  brieft  of  counsel  upon  either  side, 
aod  no  otiier  case  has  been  dodceted.  We 


assume  that  the  questions  involved  In  It 
have  been  alaandoned.  The  Judgment  and 
order  aiq;>ealed  from  should  t>e  affirmed. 

We  concur:  BBLOHSK.  0.;  VAN- 
GUBF,  a 

PER  CURIAM.  For  the  reasons  slven  In 
the  foregoing  opinion  the  Judgment  and  or* 
dar  appealed  from  are  affirmed. 


(4  Cid.  Vnnp.  17) 
ASHTON  T.  DASHAWAY  ASS-N  st  al. 
(No.  14,3040 
(Supreme  Court  of  California.  June  9,  1803.) 
Dismissal  or  Cabb — Motion  to  Vacate — Abubb 

OP  DlSCECTlON. 

Where  an  sttomey  appears  in  court  five 
minutes  after  the  dlBmissal  of  the  cause  and 
rendition  of  judgment  against  his  client  be- 
cauBe  of  the  absence  of  both  attorney  and 
client  when  the  case  was  called  for  trial.  It  is 
not  aa  abuse  of  discreUou  for  the  court,  on 
motion  supported  by  a  sufficient  affidavit,  to 
vacate  the  order  of  diamissal  and  judgment, 
and  restore  the  cause  to  the  calendar. 

Commissioners'  deddon.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  William  T.  Wallace, 
Judge. 

Action  by  Charles  Asbton  against  the  Da«h* 
away  Association  and  others.  The  case  was 
dismissed,  and  Judgment '  rendered  against 
plaintiff,  because  of  the  absence  of  both  him- 
self and  his  attorney  when  the  case  was 
called  for  trial.  From  an  order  setting  aside 
the  order  of  dismissal  and  vacating  the  Jtidg- 
moit  defendants  appeaL  Affirmed. 

Tllden  &  TUdcn,  for  appellants.  8.  Hey- 
donfeldt  Jr.,  and  Jos.  P,  Kelly,  for  respmid- 
ent 

SBARLS.  O.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  setting  aside  an 
order  of  dismissal  and  vacating  a  Judg^ 
ment  The  cause  had  be^  set  down  £w 
trial  on  the  15th  day  of  OetobO't  1890,  but 
a  hearing  bad  been  delayed  from  day  to 
day  by  reason  of  other  causes  im  the  cal- 
endar having  precedence,  until  the  morn- 
ing of  October  28d,  when  it  was  called  for 
trial  at  five  minutes  after  10  A.  H.,  and, 
nether  plaintiff  nor  bis  attorn^  b^ng  pres* 
ent  the  cause  was  dismissed,  and  a  Judg- 
ment was  entered  on  the  some  day  in  favw 
of  defoidant  Wltiiln  five  minutes  after 
the  order  of  dlnnlssal  was  entered,  the  at- 
torn^ for  plaintiff  api>eared  In  court  and 
at  once  applied  to  the  court  on  an  affidavit 
and  notice  for  an  order  shortening  the  time 
of  notice,  which  was  granted,  and  a  motion 
to  vacate  the  order  and  restore  the  cause 
to  the  oUendar  was  noticed  for  the  follow- 
ing day.  The  court  vacated  the  order  of 
dismissal,  and  restored  the  cause  to  tiie 
calendar.  The  notice  of  motion  and  affida- 
vit on  Qie  part  of  plaintiff  was  accompanied 
by  a  transcript  on  appeal  to  the  supreme 
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court  In  the  same  cause  after  a  former  trial, 
stiptilated  to  be  correct,  and  which  con- 
taiaed  a  sufficient  showing  of  merits.  The 
affidavit  accompanying  the  notice  of  motion 
bears  evidence  of  the  haste  with  which  It 
was  probably  prepared,  and  la  not  to  be 
commended  as  a  model  In  like  cases.  It  Is, 
tiowever,  taken  with  the  other  papers  in 
the  case,  and  viewed  In  the  light  of  the  sur- 
rounding circumstances,  sufficient  to  author- 
ize us  to  say  that  the  court  below  was  not 
guilty  of  an  abuse  of  discretion  in  setting 
aside  and  vacating  the  order  of  dismissal 
and  the  judgment  thereon.  A  delay  of  Ave 
minutes  In  reselling  court  does  not  raise  a 
very  strong  presumption  of  negligence,  and 
in  many  places  and  In  numerous  courts, 
owing  to  the  liabits  and  practices  of  the 
court  as  to  ponctuallty,  as  well  as  of  attor- 
neys and  litigants,  could  hardly  be  regarded 
as  negligence.  Of  all  these  things  the  court 
below  Is  the  more  competent  to  de>termlne, 
and  the  wide  discretion  confided  to  the  nisi 
prius  courts  In  such  cases  Is  wisely  be- 
stowed. There  may  be  said  to  be  parallel 
lines,  limiting  the  discretion  of  courts  act- 
ing between  which  their  decisions  will  be 
sustained  whether  one  way  or  the  other; 
and  when  a  court  acta  In  a  matter  In 
which  Such  discretion  Is  vouchsafed  to  it, 
Its  order  may  well  be  affirmed.  In  other 
words,  the  appelate  court.  In  such  cases, 
does  no  determine  whether  it  would  dedde 
the  matter  in  the  same  way  on  the  same 
showing,  but  only  whether  the  court  be- 
low has  overstepped  the  legal  bounds  of  its 
discretioaary  power.  The  order  appealed 
from  should  be  affirmed. 

We  ooncor:  HAYNBS,  a;  VANCUBF,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  l8  affirmed. 

m  CaL  28B) 

TUNIS  et  bL  t.  IAKEPORT  AGRIOnif- 
TURAL  PARK  ASS'N  et  al.  (No.  14,963.) 

(Supreme  Court  of  California.  June  16,  1883.) 
On  rehearing. 

For  prior  report,  see  S3  Pac.  Rep.  68. 

PBR  CURIAM.  It  appearing  that  In  this 
canse  a  new  trial  is  not  necessary  of  any  Is- 
sue except  as  to  the  quantity  of  land  to  be 
sahjected  to  the  lien,  the  Judgment  hereinbe- 
fore reaidered  is  miMUfied  so  as  to  read  as 
foDows:  "The  Judgment  and  order  appealed 
tnm  are  reversed,  and  tlie  cause  remanded, 
with  directions  to  the  court  below  to  hear  such 
evidence  as  may  be  <^ered  by  the  parties 
upon  the  sole  point  of  the  quantity  of  the 
land  required  for  the  convenient  use  and  oc- 
cupation of  flie  bntldlng  motioned  in  the 
complaint,  In  accordance  with  the  opinion  of 
this  court  her^  delivered,  and  to  change  Its 
finding  np<Mi  that  point  so  as  to  comply  with 


Its  conclnsl(m  upon  such  evidence,  and  there- 
upon to  modify  Its  judgment  in  accordance 
with  such  modified  findings." 

(fi  Cal.  Vnrep.  TU) 

DIGOS  T.  PORTBUS.    (No.  18.0X7.) 

(Supreme  Court  of  California.    June  7,  1893.) 

Appbal— OoiECTioss  not  Raised  Bklow  —  Gx- 
bAwroL  Obtaisbr — Vebdict — Dbfiniteness. 

1.  An  objection  that  the  legal  and  equi- 
table issues  on  a  summary  proceeding  for  un- 
lawful detainer  were  tried  togethw  cannot  be 
raised  for  the  first  time  on  appeal. 

!2.  in  an  action  for  unlawful  detainer,  a 
verdict  that  "we,  the  jury,"  find  for  plaintilf 
"that  he  is  entitled  to  the  possession  of  the 
premises  in  controversy,  and  assess  his  dam- 
ages at  f  ,  and  entitled  to  the  sum  of  *30 

as  rent  per  month,"  is  not  sufficiently  definite 
to  support  a  judtfrnent  for  rent  at  the  rate  of 
^^ao  per  month  from  April  1st,  the  date  of  the 
ternunation  of  the  lease  under  the  notice  which 
was  conceded  to  have  been  given,  to  July  16th, 
the  date  the  verdict  was  rendered. 

Commissioners'  decision.  Department  1. 
Appeal  &om  superior  court,  Yolo  county; 
A.  J.  Buckles,  Judge. 

Actkm  by  M.  Dlggs  against  S.  Portou  to 
recover  a  house  and  lot  and  damages  for 
their  detention,  etc.  Judgment  for  plaintiff,' 
and  defendant  appeals.  Reversed,  imless 
plaintiff  agrees  to  strike  off  the  money  part 
of  the  judgment 

R.  Clark,  for  appellant.  B.  R.  Bush,  F.  B. 
Baker,  and  Byron  Ball,  for  respondent 

SEARLS,  O.  Action  to  recover  possession 
of  a  house  and  lot  situate  la  Woodland,  Yolo 
county,  and  damages  for  the  detention,  rents, 
etc.  PlaintifT  had  judgment,  from  which  de- 
fendant appeals.  The  cause  comes  up  on  the 
Judgment  rolL 

The  complaint  avers.  In  substance,  among 
other  things,  that  on  or  about  May  1,  188(y, 
one  Jacob  Hays,  being  the  owner  of  the 
locus  in  quo,  did  lease  and  let  the  same  to 
the  defendant  from  month  to  month,  during 
the  will  of  the  lessor,  at  a  monthly  rent  of 
$30,  to  be  paid  by  defendant  to  the  lessor, 
upon  an  agreement  that  defendant  should 
vacate  and  surrender  the  premises  to  his 
lessor  at  any  time  when  required  so  to  do; 
that  defendant  entered  under  the  lease,  and 
Is  still  In  possession;  that  In  January,  1801, 
plaintiff  purchased  the  premises;  that  he  Is 
still  the  owner  thereof;  that  his  conveyance 
was  duly  recorded,  etc.;  that  defendant  had 
notice  of  plaintiff's  purchase,  and  paid  rent 
to  him  up  to  April  1,  1801,  since  which  time 
no  rent  has  been  paid;  that  on  Februair  20, 
1801,  plaintiff  served  defendant  with  written 
notice  to  vacate  said  premises  and  surrender 
possession  to  plaintiff  on  or  before  April  1, 
1S91,  and  timt  defendant's  tenancy  would 
terminate  at  said  last  mentioned  date,  and 
that  If  defendant  failed  to  surrender  at  said 
time,  plaintiff  would  dalm  and  demand  <^ 
defendant  $200  per  month  thereafter,  and 
damages  for  detention,  etc.;  that,  after  the 
tenancy  ceased,  plaintiff  demanded  of  defend- 
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ant,  in  writing,  a  surrender  of  the  premtsea, 
which  was  not  compiled  with  In  three  days, 
and  has  nercr  been  complied  with,  although 
more  than  three  days  elapsed  before  suit 
brought.  Then  follows  certain  allegations  as 
a  basis  for  special  damages,  not  necessary  to 
be  mentioned  here.  Defendant  filed  an  an- 
swer and  cross  complaint.  In  which  be  denies 
his  tenancy  under  the  plaintiff,  except  imder 
and  by  virtue  of  a  lease,  etc.,  and  by  liis 
cross  complaint  (in  which  It  is  asserted  that 
Jacob  Hays  and  Thomas  Kelly  have  been 
made  parties  by  order  of  the  court)  he 
avers  that  on  June  1, 1888,  Jacob  Hays  leased 
the  disputed  premises  to  Thomas  Kelly,  un- 
der a  written  lease,  for  a  term  of  five  years, 
at  a  monthly  rental  of  $35  per  month,  pay- 
able monthly  on  the  11th  day  of  each  month. 
In.  advance,  with  a  privilege  of  renewal  for  a 
further  term  of  five  years  on  like  terms. 
That  Hays  and  Kelly  subsequently  agreed 
that  said  lease  should  be  delivered  to  Por- 
tens  by  Kelly,  and  that  Porteus  sliould  be- 
come responsible  to  Hays  for  the  rent  to  the 
extent  of  $30  per  month,  and  that  he,  Por- 
teus. should  be  the  owner  and  holder  of  the 
lease.  That  plaintiff,  at  the  date  of  his  pur- 
chase, had  notice,  and  thereafter  received  the 
rent  at  $30  per  month.  That  defendant  made 
improvement,  etc.  That  Kelly  never  deliv- 
ered the  lease  to  him  as  per  agreement,  and 
tbat  thereafter  Hays  agreed  to  lease  to  him, 
and  a  lease  was  prepared,  but  uever  signed; 
and  asks  tbat  DIggs  and  Kelly  be  decreed  to 
assign  the  lease  to  him,  and  that  Hays  and 
plaintiff  be  decreed  to  execute  the  second 
lease,  etc.  The  cause  was  tried  by  a  jury, 
and.  Id  obedience  to  instructions  of  tlie  court, 
certain  questions  touching  the  Issues  were 
answered  In  favor  of  the  plaintiff,  and 
against  defendant's  theory  tbat  he  entered 
tinder  a  lease,  etc.  The  Jni7  further  found 
that  plaintiff  was  entitled  to  jMssesslon  of 
the  premises,  and  to  $30  per  month  as  rent 
The  conrt  adopted  the  findings  of  the  jnry; 
made  additional  findings,  all  In  favor  of 
plaintiff;  that  all  the  allegations  of  the  com- 
plaint were  tnie,  except  as  to  damages, 
which  are  fixed  at  $30  per  month,  being 
the  same  amount  agreed  to  be  paid  as  rent; 
and  Judgment  of  restitution  was  entered, 
with  $315,  being  three  times  the  rent  found 
due. 

There  is  not  a  formal  asE^ment  of  errors 
in  the  transcript  or  brief,  and  it  is  difficult 
to  gleon  from  some  of  the  objections  made 
by  counsel  for  appellant  the  predse  nature 
of  his  intended  contention.  The  first  objec- 
tion Is  that  the  notices  tUven  by  plaintiff  to 
defendant  are  biiscd  upon  the  theory  that  de- 
fendant was  guilty  of  unlawful  detainer, 
while  the  Judgment  Is  one  for  the  nonpay- 
ment of  rent.  The  notice  of  January  20, 
ISOl,  given  to  defendant,  as  specified  in  the 
complaint,  was  to  the  effect  that  the  tenancy 
would  expire  April  1st,  and  required  defend- 
ant to  surrender  the  premises  at  that  date. 
It  contained  all  that  is  necessary  under  sec- 


tion 789  of  the  Ovll  Code,  and  section  1162 
of  the  Code  of  Civil  Procedure,  to  terminate 
the  tenancy.  Upon  the  expiration  of  Uie 
time  specified  In  the  notice  plalutiff  could 
have  maintained  an  action  of  ejectment. 
Martin  v.  Spllvalo,  56  CaL  128.  The  residue 
of  the  notice  as  to  instituting  a  suit,  the  re- 
covery of  damages,  and  $200  per  mwith,  may. 
In  view  of  the  pleadings,  be  treated  as  sur- 
plusage. The  second  notice  was  In  compli- 
ance with  sections  1161  and  11G2  of  the  Code 
of  <;ivil  Procedure,  and  upon  the  expiration 
of  three  days  entitled  plaintiff  to  maintain  an 
action  for  imlawful  detainer  under  the  sum- 
mary proceedings  provided  for  In  chapter  4, 
tit  3,  pt  3.  Code  Civil  Proc  The  summwis 
In  the  cause  is  not  set  out  in  the  transcript, 
and  there  is  nothing  to  indicate  with  certainty 
whether  the  action  was  intended'  as  oue  in 
ejectment  or  as  a  summary  proceeding  for  an 
unlawful  detainer.  The  complaint,  with  Its 
prayer  for  relief  and  the  relief  granted,  are 
all  such  as  warrant  the  inference  that  the 
latter  was  the  object  aimed  at,  and  we  shall 
so  regard  It 

It  is  a  sufficient  answer  to  the  objections 
urged  against  the  Instructions  to  the  Jury 
that  no  objections  or  exceptions  to  the  ^v- 
ing  of  them,  or  any  of  them,  appear  in  the 
record.  Nor  is  there  the  faintest  suggestion 
tbat  any  exceptions  were  In  t&ct  taken. 

Appellant  further  objects  that  the  issues 
of  law,  and  the  equitable  defense  contained 
in  the  amended  answer,  and  amended  cross 
complaint  were  tried  togeHier.  No  doubt  the 
better  and  more  orderly'  method  would  be  to 
first  try  the  equitable  issues  where  it  can  be 
done.  In  the  present  case,  however,  they 
were  so  Involved  by  the  pleadings  wKh  the 
legal  issues  that  It  would  be  difficult  to  s^te- 
gate  them.  Conccdiug,  however,  that  It 
could  have  been  done,  no  request  of  that 
kind  was  maile,  and,  lutvlng  consented  by  a 
failure  to  object  to  the  trial  of  all  the  issues, 
legal  and  equitable  together,  the  objectlfm 
made  here  for  the  first  time  comes  too  late. 
A  general  verdict  was  rendered  In  favor  of 
plaintiff  and  certain  questions  were  also  pro- 
pounded to  the  Joiy,  all  of  which  were  an- 
swered bt  favor  of  the  plaintiff.  The  court 
adopted  the  verdict  and  findings  of  the  Jury, 
and  found,  further,  tbat  the  affirmative  alle- 
gations of  defendant's  answer  and  of  his 
cross  complaint  were  each  and  all  untrue. 
These  were  the  allegations  going  to  estabUah 
an  equitable  claim.  The  general  verdict  was 
as  follows:  "We,  the  Jury  In  this  case,  find 
for  the  plaintiff  Diggs  tliat  he  Is  entitled  to 
the  posses^n  of  the  premises  in  controveEsy, 
and  assess  his  damages  at  $  ,  and  en- 
titled to  the  sum  of  $30  as  rent  per  month." 
The  court  as  before  stated,  adopted  the  find- 
ings, and  as  a  conduidon  of  law  found, 
among  other  things,  that  plaintiff  was  en- 
titled to  "Judgment  against  said  Porteus  for 
rent  of  the  same  at  the  rate  of  $30  per  mouth 
from  and  after  April  1,  1891,  untU  July  16, 
1891,  and  that  the  same  be  trebled,"  etc. 
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April  1,  1891,  was  the  date  of  the  termina- 
tion of  the  lease  under  the  notice,  which  was 
admitted  by  the  pleadings  to  have  been  given, 
and  the  date  of  the  verdict,  which  was  ren- 
dered July  16,  1891.  Section  1174  of  the 
Code  of  CWll  Procedure  provides  that  In 
cases  .of  fordble  entry  and  forcible  and 
unlawful  detainer  the  court  or  Jury  shall 
aasees  the  damages  occaEdoned  to  the  plain- 
tiff,  and  find  the  amount  of  any  rent 
due  if  the  alleged  unlawful  detainer  be 
after  default  in  the  payment  of  rent,  and 
the  judgment  diall  be  for  three  times  the 
amount  of  the  damages  assessed  and  the  rent 
found  due.  From  this  section  It  will  be  ob- 
•erved  there  can  be  no  objection  based  upon 
the  groimd  that  the  verdict  was  for  T&xt, 
eo  nomine.  Instead  of  for  damages. 

The  only  other  question  is;  was  the  verdict 
sufficiently  certain  and  comprehensive  to  au- 
thorize the  entry  of  Judgment  for  the  rent 
from  April  1,  1891,  to  July  16,  1891,  at  $30 
per  month?  The  verdict  shows  plainly  that 
It  was  not  simply  for  $30.  but  for  $30  per 
month,— "to  the  sum  of  $30  as  rent  per 
month."  The  allegations  of  the  complaint 
are  that  plaintiff  has  suffered  damages  In 
the  sum  of  $000  by  reason  of  the  hindrance, 
d^y,  and  detriment  to  his  business,  bis  ac- 
cruing damages  per  month  will  be  $200,  nud 
prays  for  the  sum  of  $200  per  month  from 
April  1.  1891.  as  rent,  until  restitution  is 
had,  and  that  the  amount  thereof  be  trebled, 
and  with  a  like  prayer  as  to  the  other  dam- 
ages. The  court  found  all  the  allegations 
of  the  complaint  true  except  as  to  the  dam- 
ages, which  it  finds  untrue,  "except  so  far 
as  the  same  includes  the  rent  found  by  the 
Jury  due  the  plaintiff,  Diggs,  and  adopted 
by  the  court.  This  was,  in  effect,  a  finding 
that  rent  at  $30  per  month  from  April  1st 
was  due  the  plaintiff.  Section  G26  of  the 
Code  of  Civil  Procedure  provides  that, 
"when  a  verdict  Ja  found  for  the  plaintiff 
in  an  action  for  the  recovery  of  money,  or 
for  the  defendant,  when  a  counterclaim  for 
the  recovery  of  money  Is  established,  exceed- 
ing the  amount  of  the  plaintiff's  claim  as 
established,  the  Jury  must  also  find  ihe 
amount  of  the  recovery."  A  general  verdict 
must  be  certain.  An  uncertain  verdict  will 
not  support  the  Judgment  upon  an  appeaL 
In  Watson  v.  Damon,  54  Cal.  278,  which 
was  an  action  for  the  recovery  of  money 
on  a  contract,  the  verdict  was  as  follows: 
"We,  the  Jury,  find  for  the  plaintiff  for  the 
amount  of  contract,  two  thousand  two  hun- 
dred and  fifty  dollars,  with  interest  at  ten 
per  cent  per  annum  from  April  1,  1876,  to 
November  IS,  1877,  less  the  amount  of  notes 
of  the  value  of  nine  hundred  and  fifty  dol- 
lars, with  Interest  on  said  notes."  This  was 
held  to  be  insufficient  to  support  the  Judg- 
ment, upon  the  ground  that  the  interest  was 
uncertain,  and  that  there  was  nothing  in  the 
ideadlngs  from  which  It  could  be  ascer- 
tained. In  Macoleta  v.  Packard,  14  CaL  179, 
the  verdict  was  as  follows:  "Verdict  for  the 
vJJ3p.no.8— 29 


plahitlff  for  the  fall  sum  dalmed,  with  In- 
Interest  and  crats  of  suit;**  and  It  was  held- 
that  the  verdict  did  not  support  a  Judgment 
entered  thereon  for  the  prindpal  sum 
claimed,  and  interest  thereon  at  10  per  cent, 
per  annum  from  Apill  12,  1849,  to  the  time 
of  Judgment  This  court  said,  "The  Jury 
should  have  found  the  interest"  In  Dough- 
erty V.  Hag^n,  56  Cal.  IS22,  the  complaint 
alleged  plaintiff  to  be  entitled  to  500  Inches 
of  water  measured  with  a  4-inch  .pressurot 
and  the  verdict  was;  "W^  the  Jury,  find 
that  the  plaintiff  Is  entitled  to  40  inches, 
miners'  measurement,"  etc.  It  was  held  ttu« 
verdict  was  too  uncertain.  X  am  of  oplniOM 
the  verdict  in  this  case  Is  too  Indefinite  tu 
uphold  the  money  Judgment  entered  therccn. 

The  conclusion  of  law  by  the  court  and 
Its  findings  upon  the  complaint,  do  not  help 
plaintiff's  case.  The  action  was  one  at  law, 
pure  and  simple.  The  defense  was  an  equi- 
table one.  As  to  the  defense  It  was  tha 
right  and  duty  of  the  court  to  make  findinfs 
of  its  own.  or  adopt  the  findings  of  the  Jury, 
or  to  do  both  at  Its  option.  It  did  the  last, 
and  that  very  properly;  but  the  cause  hav- 
ing been  tried  by  a  Jury,  the  court  had  ua 
duty  to  perform  In  preparing  findings.  So 
far  as  plaintiff's  action  at  law  was  con- 
cerned, the  findings  and  conclusion  of  law 
as  to  plaintiff's  cause  of  action  must  be  re- 
garded as  surplusage.  The  Judgment  diotild 
be  reversed,  and  a  new  trial  had,  unless 
plaintiff  shall  elect  within  30  daya  after 
filing  the  remittitur  in  the  court  below,  to 
amend  the  Jndgmmt  in  his  favor  by  strik- 
ing out  therefrom  the  sum  of  $315,  awarded 
to  plaintiff  therein,  and.  If  he  shall  so  elect, 
and  consent  to  such  amendment  then,  and 
in  that  event  the  Judgment  so  amended 
shall  stand  as  approved,  and  as  a  final  Jodg* 
ment  In  the  case. 

We  concnr:  TBMPLB,  a;  HAXNBS,  a 

PER  CURIAM.  For  tlie  reasons  given  In 
the  foregoing  opinion  the  Judgment  will  be 
reversed,  and  a  new  trial  had,  unless  plain- 
tiff shall  elect  within  30  days  after  filing 
the  remittitur  In  the  court  below  to  amend 
the  Judgment  In  his  favor  by  striiklng  out 
therefrom  the  snm  of  $315,  and  If  he  shall 
so  dect  and  consent  to  such  amendment 
then,  and  in  that  event  tlie  Judgment  as 
so  amended  shall  be  afiOrmed. 

(4  cal.  Vanp.  H) 

BELL  et  al.  r.  SAUSALITO  LAND  ft 
FERRY  CO.   tNo.  14367.) 
(Snpreme  Court  of  California.  June  18,  1893.) 

Eabbmbnts— Water  Riohth— Appbai^Assioh- 
MENTs  or  Error. 
1.  Plaintiff,  with  defendant's  consent,  con- 
ducted water  to  a  tank  on  his  lot  from  a 
spring  on  defendant's  lot  Thereupon  he  took 
possession  of  another  lot,  owned  by  defendant, 
and  conducted  water  to  the  latter  lot  from  ibe 
tank.  HavinK  used  the  water  about  eight 
years,  he  surrendered  possession  of  the  lot  to 
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which  he  had  no  title,  and  aboat  &  year  there- 
after parcbased  tha  same  with  its  appurte- 
nances, and  Bold  the  lot  od  which  was  the 
tank.  In  the  conveyance  to  plaintiff  no  men- 
tion WEB  made  of  the  rieht  to  UHe  the  spnns, 
but  there  was  evidence  that  it  was  understood 
that  be  might  use  it  so  long  as  defendant  did 
not  need  it.  Held,  that  plaintiff  bad  no  water 
rights  in  the  spring  appurtenant  to  the  lot. 

2.  The  coort  haTlag  found  for  plaintiff  lo 
an  actloD  to  enjoin  the  cutting  off  of  the  water, 
an  assignment  of  error  that  there  was  no  evi- 
dence to  show  any  grant  of  the  use  of  the  wa- 
ters of  the  spring  to  plaintiff  was  sufficient. 

3.  And  so  of  an  assignment  that  there  was 
no  evidence  that  an  easement  had  been  created 
tn  favor  of  the  premises  deeded  to  plaintiff,  or 
that  a  servitude  had  attached  to  the  land 
wliere  the  spring  was  located. 

4.  An  assignment  that  there  was  no  evi- 
dence to  show  the  existence  of  an  easement  at 
any  time  in  favor  of  plaintiff's  land  to  the 
spring  was  likewise  snmcient. 

Commissioners*  deci^on.  Department  2. 
Appeal  from  superior  courts  Marin  county; 
B.  B.  MahoD,  Judge. 

Action  by  Julia  Emma  Bell  and  another 
against  the  Sausalito  Land  &  Ferry  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Keversed. 

F.  Wm.  Rcade  and  John  Currey,  for  appel- 
lant Taylor  &  Craig,  for  re^ondents. 

HAYNSS,  O.  ThiB  action  1b  for  an  In- 
junction to  rettrain  defaidant  from  remoT- 
1ns  certain  water  |^>e8,  and  depriylng  plaln- 
tllto  of  water  supplied  thereby,  from  a  cer^ 
tain  spring,  and  for  damaises  for  alleged  In- 
terruptions thereof.  The  acecuton  of  Alex- 
ander Forbes  were  mode  parties  defendant, 
but  they  did  not  answor,  and  do  not  appeaL 
Plalntlfta  had  Judgment  granting  a  perpetu- 
al injunction,  from  wbidi,  and  an  order  de-  : 
nylng  the  corporation  a  new  trial,  it  now  ' 
appeals.  j 

There  Is  no  material  conflict  in  tlie  eTi-  I 
denco.  Mr.  Bell  was  the  only  witness  on 
the  part  <^  the  plaintiffs,  and  the  testimony 
of  defendant's  witness  was  mainly  to  addl- 
ttonol  facts,  which  were  not  rebutted.  In 
1874  the  plaintiffs  were  the  owners  and  in 
possession  of  lot  2,  block  20,  of  the  village 
of  Sausalito.  Appellant  had  formerly  owned 
that  lot,  and  was  then  the  owner  of  lots  3, 
4,  and  5  in  the  same  block,  and  also  of  an- 
other lot.  upon  which  was  a  blind  spring, 
about  600  feet  distant  from  lot  2.  and  which, 
with  the  knowleclge  and  consent  of  appellant, 
plaintiffs  Improved,  and  conducted  the  water 
therefrom  through  pipes  to  a  tank  on  lot  2, 
and  from  which  water  wos  supplied  to  their 
dwelling  on  said  lot.  In  1870  plaintiffs  bid 
off  said  lota  3,  4,  and  5  at  an  auction  sale, 
tnit  made  no  payment  thereon,'  and  obtained 
no  title,  but  afterwards  took  possession  of 
them,  and  conveyed  water  by  pipes  from 
the  tank  on  lot  2  to  said  lot  3,  and  used 
water  thereon  for  cultivating  vegetables. 
One  or  two  years  prior  to  June  21,  1884, 
plaintiffs  surrendered  possession  of  lots  3, 
4,  and  5  to  appellant,  and  on  the  date  last 
named  Mrs.        entered  into  a  contract  in 


writing  with  appellant  for  tiie  purchase  of 
lot  3  for  the  sum  of  $500,  and  completed 
her  payments  and  received  a  deed  therefor 
February  25,  188a  About  the  time  said  con- 
tract of  purchase  was  made  plaintiffs  con- 
veyed lot  2  to  the  Forbes  estate,  built  a 
house  on  lot  3,  and  removed  th»%to.  In  the 
fall  of  1884  appellant  cut  off  the  connection 
between  the  spring  apd  the  Forbes  tank  on 
lot  2  by  taking  np  the  pipe  near  the  spring, 
and  at  the  same  time  connected  the  tank 
with  app^ant's  water  mains,  from  which 
the  tank  was  thereafter  supplied,  and  (or 
the  water  so  furnished  the  usual  rates  w«« 
c^rged  and  paid.  The  'contract  of  sale  of 
lot  3  to  Mrs.  Bell  was  ^ent  tn  regard  to 
water  rights  or  any  appurtwiaiices  to  tiie 
lot  The  deed  granted  the  lot  with  Its  ap- 
purtenances, but  made  no  menti<m  of  the 
water  by  reserratlon  or  otherwise.  Hie 
complaint  alleged  that  the  water  from  said 
spring  bad  continuously  and  openlj,  and 
with  the  fall  knowledge  of,  and  without  ob- 
jection from,  and  with  tiie  acquleseoicp  ot, 
d^endant  been  used  on  lots  2  and  3,  and 
that  for  more  than  fire  yean  the  use  of  ttie 
flow  of  water  from  the  spring  had  attached 
as  an  appurtenance  to  lot  3.  The  complaint 
also  fdlegpd  that  on  March  80,  April  16,  and 
Hay  5.  ISSS,  and  on  two  dlfferoit  occadons 
In  1880,  appelant  removed  a  portion  of  tbB 
pipe  whl<A  coDTcyed  water  to  lot  8. 

It  Is  contmded  reepondente  that  ttm 
asdgnments  of  error  are  Insuffldoit,  and 
for  that  reason  the  Judgment  and  order 
should  be  affirmed.  Appelant  spedfles  that 
"there  was  no  evldrace  to  show  any  grant 
of  the  nse  of  the  watera  of  the  spring  to 
the  plaintiffs.  There  was  no  eridoice  to 
show  an  easement  had  been  created  In  fevor 
of  the  premises  deeded  to  plalntifFs,  Qot  3.) 
or  that  a  sorritude  ha;d  attached  to  the  land 
where  the  spring  was  located.  There  was 
no  evidence  to  show  the  existence  of  an 
easement  at  any  time  in  favor  of  the  plain- 
Utts'  land  to  the  spring  referred  to."  It  is 
also  specified  that  the  above  facts  are  not 
fotmd  by  the  court  We  think  these  spedfl- 
catlons  sufficient.  They  call  attention  direct- 
ly to  the  controlling  questions  In  the  case, 
and  are  to  be  viewed  In  the  light  of  the  find- 
ings as  made  by  the  court.  The  findings  are 
merely  of  probative  facts,  unless  the  con- 
clusions drawn  from  them,  and  styled  and 
Intended  as  conclusions  of  law,  may  be  re- 
garded as  ultimate  facts.  These  conclusions 
are  as  follows:  "(1)  The  hydrants  and  pipes 
and  the  water  flowing  from  said  spring  to 
and  In  the  same  are  necessary  for  the  bene- 
fit and  enjoyment  of  said  lot  3,  and  are  ap- 
purtenant to  said  lot  (2)  The  appurtenan- 
ces, including  said  hydrants  and  pipes  and 
said  water,  and  the  use  and  flow  thereof, 
passed  to  the  plaintiff  Julia  E.  Bell,  by  said 
deed.  (3)  The  plaintiffs  are  therefore  enti- 
Ued  to  a  decree  as  prayed  for  in  th^  com- 
plaint." If  the  first  and  second  of  the  above- 
quoted  conclusions  are  to  be  regarded  as 
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flndlsmv  of  fact,  thtff  ue  not  jmrtlfled  by 
the  evidence:  and  If  ther  are  condimKau  of 
lav,  and  not  &idtnga  of  fact,  tiie  ultimate 
Acta  are  not  fomtd,  nor  are  ptobatlre  facta 
fpnnd,  wblfdi  neoeasaiily  or  concluaivelr 
show  the  existence  at  the  ultimate  fact  of 
an  easemmt  appurtenant  to  lot  8,  and 
fduuzed  upon  fbe  lot  upon  whtcb  the  sprlns 
Is  dtnated  as  the  Berrlent  .estate.  An  ease- 
ment can  only  he  created  by  grant  or  by 
prescription  from  adTerse  enjoymrat  for  a 
poiod  8ttfBci«it  to  bar  an  action;  in  this 
state,  five  years.  At  Oie  time  the  spring 
was  improved,  and  the  water  conv^ed  to 
lot  2,  appelant  had  no  Int^^st  in  tliat  lot, 
nor  liad  plaintiffs  any  interest  in  lot  3. 
Plaintiffs  not  only  allege  that  the  water 
was  conveyed  to  lot  2  with  the  knowledge 
and  coneent  of  appelant,  the  owner  of  the 
spring,  bat  Bell  testified  that  he  talked  It 
over  -with,  one  of  the  directors;  and  Mr. 
KuTfson,  a  director  and  chairman  of  the 
executive  committee  of  the  corporation,  tes- 
tified that  It  was  imderstood  plaintiff  might 
use  the  spring  so  long  as  they  did  not  need 
It  Under  these  circumstances,  plaintiffs 
coold  acquire  no  right  or  easement  In  the 
spring,  nor  create  any  servitude  upon  the 
land  on  which  the  spring  was  situated,  by 
possession  and  use  under  the  license  for  any 
length  of  time,  nor  is  there  any  evidence 
that  they  ever  asserted  any  right  otherwise 
than  under  this  llc^se.  No  easement  w;as 
therefore  created  In  favor  of  lot  2,  nor 
could  there  be  In  favor  of  any  other  lot 
Plaintiffs  were  not  restricted  by  the  terms 
of  the  license  to  a  part  of  the  waters  of  the 
spring,  BO  there  was  no  opportunity  for  ac- 
qtiiring  a  ri^t  to  another  portion  of  the  wa- 
ter by  adverse  user.  Of  course,  I  do  not 
mean  to  say  that,  notwithstanding  the  li- 
cense, a  right  by  adverse  possession  and  use 
might  not  have  been  created;  but  that  could 
only  have  been  accompltshcd  by  a  repudia- 
tion of  the  license,  and  the  use  of  the  water 
nnder  an  unequivocal  assertion  of  right. 
But  no  claim  or  assertion  of  any  such  right 
was  ever  made  until  after  the  purchase  of 
lot  3,  and  no  adverse  right  in  favor  of  lot  3 
could  have  been  created  after  that,  as  the 
water  was  cut  off  near  the  spring  a  few 
months  after  the  purchase,  and  has  never 
since  flowed  either  to  lot  2  or  3,  through 
these  pipes,  or  otherwise  than  through  ap- 
pdlant's  water  mains. 

Plaintiffs*  claim  in  this  action  is  based, 
however,  upon  an  easement  appurtenant  to 
lot  3,  existing  at  the  date  of  the  purchase; 
and  it  is  obvious  that,  unless  It  then  existed, 
it  could  not  have  passed  by  the  deed  made 
nearly  two  years  later,  the  water  from  the 
spring  having  soon  after  the  purchase  been 
cut  off,  and  the  right,  by  repeated  dlaconnec- 
tlons  with  the  tanb,  having  been  emphatically 
denied.  The  question  remaining  to  be  con- 
sidered, therefore.  Is  whether  a  right  appur- 
tenant to  lot  3  was  created  by  plaintiffs'  use 
of  Hie  water  thereon  during  the  time  they 


were  In  ptnsessltm  of  that  kt  wiUurat  rt^t 
or  tlUe  thereto,  and  which  possesslcHi  and 
use  ceased  one  or  two  years  before  the  pur- 
chase. Hie  complaint  alleged  that  this  use 
was  op«i,  and  with  the  knowledge  of  ap- 
pellaht  l%e  conrt  fOmid  that  the  water  was 
used  upon  lot  S  "after  1875,  up  to  the  time 
of  the  sale^"  but  did  not  find  that  the  use 
was  known  to  appellant  No  evidmce  was 
given  on  Oie  part  of  the  pl^tiff  that  sndi 
use  was  known,  unless  it  could  be  inferred 
from  the  cultivation  of  vegetablea  and  the 
existence  of  hydrants  thereon,  while  titte 
testimony  on  the  part  of  defendant  was  posi- 
tive that  such  use  was  not  known  until  after 
the  pipe  liad  been  taken  up  at  the  spring, 
and  the  tank  on  the  Forbes  lot  had  been 
supplied  from  appellant's  mains ;  that  It 
was  afterwards  found  that  the  supply  was 
short  at  the  Forbes  tank,  and,  upon  Investi- 
gating the  cause,  the  pipe  leading  from  the 
tank  to  lot  3  was  discovered  and  discon- 
nected, presumably  at  the  date  of  the  first 
interruption  allied  in  the  complaint,  viz. 
March  30,  1885.  This  evidence  was  not 
disputed,  nor  was  there  any  evidence  of  any 
claim  of  right  to  such  use  of  the  water  in 
hostility  to  or  otherwise  than  under  the 
license.  The  mere  finding  of  the  use,  with- 
out finding  that  It  was  with  the  knowledge 
of  appellant,  who  was  the  owner  both  of  the 
lot  and  the  water,  is  Insufficient  to  support 
the  Judgment;  and.  If  the  existence  of  an 
easement  Is  foimd  by  the  court,  the  evidence 
does  not  justify  It  It  would.  Indeed,  be  a 
strange  conclusion  that  -plaintiffs,  having  a 
mere  license  to  use  the  waters  of  the  spring 
upon  their  own  lot  could,  without  the  knowl- 
edge of  appellant,  use  It  upon  one  of  appel- 
lant's lots.  In  wliich  th^  had  no  Interest 
and  thus  create  an  easement  In  favor  of 
one  of  appellant's  lots,  and  a  servitude 
upon  another,  and  then  sell  lot  2  to  a  third 
party,  who  acquired  no  right  to  the  spring, 
and  buy  lot  3,  with  a  valuable  easement 
created  by  themselves,  and  of  which  the 
seller  had  no  knowledge.  The  Judgment  and 
order  appealed  from  Bhonld  be  reversed. 

We  concnr:  SBARLS,  O.;  TANOUBF,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  oi^ 
der  are  reversed- 
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Appeal  of  HARSHALL.   (No.  15,138.) 
(iSupreme  Court  of  California.  Jtme  18,  1883.) 
Salb  bt  Eibcutob— Powbb  is  Will — Constkoo* 

TIOX — CSAKlTAtlLE  DEV18ES. 

1.  Under  Code  Civil  Proc.  5  963,  author^ 
Izing  an  appeal  from  a  Judgment  or  order  of 
the  superior  cocrt  against  or  in  favor  of  direct- 
ing the  sale  of  real  property,  the  purchaser  of 
pnjperty  at  an  executor's  sale  may  appeal 
from  an  order  confirmtag  the  sale  over  his  ot>- 
JectionB. 
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2.  Testator,  In  the  first  claase  of  his  wiO, 
devised  to  his  two  aaats  certola  lands.  By 
the  second  claase  he  devised  to  them  also  all 
land  held  hy  him  jointly  with  them,  directinir 
that  on  the  death  of  either  before  he  died  "all 
property  of  whatever  nature  herein  bequeathed 
to  them  shall  revert  and  vest  in  the  nurvivor, 
her  heirs  and  assigns,  forever."  and  that,  in 
case  both  of  them  died  before  he  did,  "the 
aforesaid  property  otherwise  bequeathed  to 
them  shall  he  sold  at  public  anction  to  the 
highest  cash  bidder."  Beld,  that  the  power 
to  sell  given  in  the  second  clanse  of  the  will 
applied  to  the  property  devised  by  the  first 
Clause  as  well  as  that  devised  by  the  second. 

3.  The  action  of  the  superior  court  in  re- 
fusing to  coDstme  r  will  and  to  instruct  petl- 
tiouer  as  to  his  duties  as  executor  in  making 
sales  under  a  power  given  by  the  will,  when 
there  was  no  contention  by  interested  persons 
that  the  executor's  discretion  was  not  being 
properly  exerdsed,  is  not  subject  to  review. 

4.  A  power  of  sale  In  a  will  Is  not  invali- 
dated by  the  presence  of  a  provision  for  the 
distribution  of  the  proceeds  among  charitable 
institutions  which  is  invalid  under  Civil  Code, 
i  1318. 

5.  A  sale  by  an  executor  under  a  power 
in  a  will,  though  required  to  be  confirmed  by 
the  court,  is  not  a  jndidal  sale,  and  the  pur- 
chaser can  repudiate  his  contract  only  on 
grounds  which  would  be  snfficient  for  the  re- 
scission of  auy  other  contract  of  sale. 

Department  1.  Appeal  from  BujMilor  comit, 
and  county  of  San  Francisco;  J.  V.  Cof- 
fey. Judge. 

Appeal  by  GnstaTe  HardiaU  from  an  order 
confirming  a  sale  made  by  Elliott  J.  Moore, 
executor  of  Hiram  X.  FearsoDS,  deceased. 
Affirmed. 

Rosenbanm  &  Scheellne  and  Jarboe  &  Jar- 
boe,  for  appelant  J.  H.  Moore,  for  reiq^ond- 
ent 

HARRISON,  J.  Hlrani  A.  Pearsons  died 
July  7,  1889,  leaving  a  last  will  and  testa- 
ment, bearing  date  August  9,  1882,  which 
was  admitted  to  probate  by  the  superior 
court  of  San  Francisco  August  12,  1889.  and 
lettera  testamentary  Issued  thereon  to  Elliott 
J.  Moore,  who  was  named  therein  as  its  exec- 
utor. On  the  2Sth  of  January,  1892,  the  exec- 
utor sold  at  public  auction  several  parcels  of 
land  bdonging  to  the  estate  of  his  testator, 
one  of  which  was  purcbased  by  the  appellant 
The  executor  did  not  obtain  any  order  of 
ule  from  tbe  superior  court,  but  made  the 
sales  upon  the  ccmtentlon  Uiat  be  bad  an- 
thortty  ther^or  by  the  terms  of  the  wlU. 
After  be  had  made  his  return,  and  asked  for 
a  confirmation  of  the  sales,  the  appellant 
filed  certaUi  objections  thereto,  but  upon  the 
hearhiff  the  objections  were  oremiled,  and 
the  court  codflrmed  the  sales,  and  directed 
conveyances  to  be  nude.  From  this  order 
the  purchaser  has  ai^ealed. 

1.  The  order  confirming  the  sale  and  direct- 
ing a  conveyance  to  be  made  Is  appealable. 
Section  963,  (3,)  Code  Civil  Froc.,  antiiorlsea 
an  appeal  to  be  taken  from  the  snperlor  court 
to  the  supreme  court  "from  a  Judgment  or 
order  *  *  •  against  or  tn  favor  of  direct- 
ing tiie  partition,  sale,  or  conv^ance  of  real 
property.*'  ^ere  is  no  limitation  njfoa  the 


character  of  the  proceeding  in  wbldi  the  or- 
der directing  the  conveyance  Is  made,  and  we 
are  not  authorized  to  limit  the  right  of  ap- 
peal more  than  It  has  been  limited  by  the  leg- 
islature. The  provisions  of  section  1553,  Id., 
are  not  a  limitation  of  the  right  of  filing  ob- 
jections to  the  confirmation  of  the  sale,  but 
an  extension  of  such  right  to  those  who  are 
"interested"  In  the  estate.  The  right  of  the 
purchaser  to  be  heard  at  the  hearing  upon 
the  rettmi  is  implied  in  the  provision  of  the 
previous  section,  which  requires  public  no- 
tice of  the  day  fixed  for  the  hearing  to  be 
given;  and  his  right  to  be  heard  carries  with 
it  the  right  to  make  objection  to  the  con- 
firmation; and  section  93S.  Id.,  gives  the  right 
of  appeal  to  any  party  "aggrieved"  by  the 
action  of  the  court,  whether  he  be  "Interests- 
ed"  in  the  estate  or  not 

2.  The  chief  objection  made  by  llie  appel- 
lant to  the  confirmation  of  the  sale  is  that 
the  executor  was  not  authorized  by  the  will 
to  sell  the  property,  and,  as  there  bad  heea 
no  order  of  sale  made  by  the  coart,  the  sale 
was  Incapable  of  confirmation  by  reason  of 
the  want  of  jurisdiction  over  the  subject-mat- 
ter. Section  1561,  Code  Civil  Proc.,  provides: 
"When  property  Is  directed  by  the  will  to  be 
sold,  or  authority  is  given  In  the  will  to  sell 
property,  the  executor  may  sell  any  property 
of  the  estate  without  order  of  the  court,  and 
at  either  public  or  private  sale,  and  with  or 
without  notice,  as  the  executor  may  deter 
mine;  but  the  executor  must  make  return 
such  sales  as  in  other  cases,  and.  If  directions 
are  given  In  the  will  as  to  the  mode  of  sell- 
ing, or  the  particular  property  to  be  sold, 
such  directions  must  be  observed.  In  either 
case,  DO  tlUe  passes  unless  the  sale  be  con- 
firmed by  the  court." 

The  will  In  question  contains  the  following 
provisions:  "First  I  give,  devise,  and  be- 
queath unto  Betsey  Frances  Matthewson  and 
Polly  Barton,  my  aunts,  the  following  de- 
scribed lots  and  pieces  of  land  situate  in  the 
dty  and  county  of  San  Francisco,  state  of 
California:  [Describing  the  same.]  Second. 
I  do  give,  devise,  and  beqaeath  onto  Betsey 
Frances  Matthewson  and  Polly  Barton,  my 
annts,  all  real  proper^  which  I  hold  Jolnt^. 
with  them,  and  I  direct  fliat.  In  the  event  of 
the  death  of  either  Betsey  Frances  Matthew- 
son or  Polly  Barton  prior  to  that  of  my  own, 
all  property  of  whatever  nature  herein  be- 
queathed to  them  diall  revert  and  vest  In  the 
survivor,  her  heirs  and  assigns,  forever.  And. 
fnrtbermore,  In  the  evoit  of  the  deatb  of  both 
Betsey  Frances  Matthewson  and  Polly  Barton 
prior  to  my  decease,  the  aforesaid  property 
otherwise  beqnotlhed  to  them  shall  be  sold 
at  puMlc  aucti<m  to  the  highest  cash  bidder* 
the  proceeds  of  a^d  sale  to  be  equally  dia- 
tilbated  among  the  dIflFerent  orphan  asylums 
of  tba  dlT  and  county  of  San  Francisco,  and 
said  asylums  I  request  to  be  designated  by 
the  Judge  «C  the  probate  court."  "Seventh. 
I  do  give,  devtee,  and  bequeath  the  remainder 
of  my  proper^,  of  whatever  klnd»  to  Betsey 
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Frances  IfatdiewBcm  nnd  Polly  Barton,  8d1>- 
ject  to  the  rerersUm  before  stated.  All  the 
above  real  pnq^ertjr  being  iritaated  In  tbe  city 
and  county  of  San  Frandaco,  state  of  Cali- 
fornia." Betsey  Frances  Matthewson  and 
Folly  Bartxm  died  prior  to  tbe  death  of  the 
testator,  without  leaving  any  descendant& 
By  their  death  In  the  Ufetlme  of  the  testator 
tbe  testamentary  disposition  In  their  favor 
fklled,  but  by  Tirtne  of  the  provlstons  of  sec- 
tion 1343,  GlTil  Code,  the  testamentary  dispo- 
sition of  the  property  which  had*beai  de- 
vised to  them  did  not  fall,  for  the  reason  that 
it  Is  apparent  from  the  terms  of  the  will 
that  the  testator  Intended  to  substitute  the 
orphan  asylums  of  San  Francisco  in  their 
place.  The  provisions  of  section  1313,  Id., 
which  preclude  these  beneflclarlra  from  re- 
ceiving more  than  one-third  of  his  estate,  do 
not  destroy  this  intention,  but  merely  pre- 
vent it  from  being  carried  Into  effect. 

The  property  sold  by  the  executor  Is  a 
portion  of  that  described  In  the  first  of  the 
above  clauses  In  the  will,  and  his  power  to 
sell  it  without  any  previous  order  of  the 
court  depends  upon  the  construction  to  be 
givoi  to  the  latter  portion  of  the  seccmd  of  ■ 
the  above  clauses.  The  executor's  author- 
ity to  sell  property  Is,  by  the  terms  of  the 
will,  brought  into  existence  only  in  the  event 
of  the  death  of  both  of  the  testator's  aunts 
prior  to  his  own  death.  Upon  tbe  happen- 
ing of  that  event  he  directed  the  aforesaid 
property  to  be  sold  at  public  auction  to  the 
highest  bidder,  and  It  is  therefore  neces- 
sary to  ascertain  what  was  the  "aforesaid" 
property  to  which  the  authority  was  ex- 
tended. On  the  one  hand  It  is  contended 
that  the  authority  to  sell  which  is  given  in 
the  will  is  limited  to  the  property  disposed 
of  in  the  second  clause;'  while  on  the  other 
hand  it  is  contended  that  It  extends  to  all 
the  estate  wMch  would  have  be^  taken  by 
his  aunts  in  case  they  or  either  of  them  had 
survived  him.  By  his  will  the  testator  made 
his  aunts  his  devisees  of  three  different 
classes  of  property,  viz.:  <1)  Tbe  specific 
lots  of  land  described  In  the  first  clause 
thereof;  (2)  all  property  which  he  held 
joinitly  with  them;  (3)  tbe  residuum  of  his 
estate  after  satisfying  his  other  dlBposltions 
thereof.  The  second  clause  of  his  will  la 
devoted  to  three  distinct  subjects:  (1)  The 
devise  to  the  aunts  of  the  property  therein 
spedflcally  described;  (2)  the  provision  for 
the  nature  of  the  estate  which  they  shall 
take  In  the  property  which  he  leaves  to 
them;  (3)  the  dispo^tlon  to  be  made  of  this 
property  in  case  both  of  them  should  die 
before  him.  This  latt«r  subject  also  con- 
tains two  testamentary  provisions,  viz.  that 
the  property  shall  be  sold  at  public  auc- 
tion, and  t^t  Its  proceeds  shall  be  dis- 
tributed among  the  orphan  asylums  of  San 
Francisco.  After  ^vlng  to  his  aunts  all 
real  property  which  be  held  jointly  with 
tliem,  he  directs  that,  in  the  event  of  the 
death  of  either  of  them  prior  to  Us  own. 


*^  property  <tf  whatevw  natore  ber^ 
bequeathed  to  them  shall  revert  to  and  vest 
In  the  survivor,  her  b^rs  and  assigns  for- 
ever." The  evident  purpose  of  the  testator 
in  this  claose  was  to  make  his  aunts  Joint 
tenants  with  the  rlgbt  of  snrvlvorship  In 
all  the  estate  which  they  would  receive 
under  the  will,  although  the  use  of  the  term 
"revert"  In  this  connection  Is  Inappropriate, 
and  must  be  construed  in  connection  with 
the  term  "vest,"  as  expressive  of  his  In- 
tention to  confer  the  right  of  survivor* 
ship.  The  property  thus  directed  by  him 
to  vest  In  tbe  survivor  Is  not  limited  to  that 
which  In  the  first  part  of  the  same  clause 
was  devised  to  them  both.  In  that  part 
of  the  clause  he  only  dl8i>oses  of  "all  teal 
property  which  I  hold  jointly  with  them," 
while  in  tbe  latter  part  of  tbe  clause  he 
directs  that  "all  property  of  whatever  na- 
ture herein  bequeathed  to  them"  shall  vest 
in  the  survivor;  thus  clearly  indicating  that 
he  Intended  the  right  of  survivorBhip  to 
exbend  to  other  property  than  that  which  In 
the  previous  portion  of  the  same  clause  he 
had  devised  to  his  aunts.  Nor  does  his  use 
In  this  dauae  of  the  word  "herein"  limit 
the  right  of  survivoMftilp  to  the  property 
which  he  had  In  that  clause  devised  to  Uiem. 
"Herein,"  as  used  In  legal  phraseology.  Is  a 
locatlTO  adverb,  and  its  meaning  Is  to  be 
determined  by  the  context  "It  may  refer 
to  the  section,  the  chapter,  or  the  entire  en- 
actment In  which  It  is  used,"  (And.  Law 
Diet.;)  and  this  rule  is  applicable  to  the 
construction  of  a  document  as  well  as  of 
a  statute.  In  the  present  case  its  refer- 
ence to  "all  property  of  whatever  nature" 
Indicates  Its  application  to  other  property 
than  "real  property  held  jointly"  with  his 
aunts.  We  are  not  seeldng  to  determine 
herein  the  extent  to  which  the  testator  di- 
rected the  rigilt  of  survivorship  to  attach, 
since  both  of  his  aunts  died  In  his  lifetime; 
but  the  object  of  this  dlscitsslon  Is  merely 
for  the  purpose  of  ascertaining  the  Intention 
of  the  testator,  and  tbe  meaning  which  he 
gave  to  the  words  In  his  direction  for  the 
sale,  that  "the  aforesaid  property"  be  sold. 
Having  provided  for  the  contingency  of  the 
death  of  one  of  his  aunts,  the  contin- 
gency of  the  death  of  both  of  them  would 
naturally  present  Itself  to  his  mind;  and 
It  Is  reasonable  to  suppose  that  the  pro- 
vision which  he  would  make  lor  that  contin- 
gency would  be  as  extensive  as  that  which 
he  had  made  for  the  contingency  of  the' 
death  of  only  one  of  them.  Accordingly, 
he  "furthermore"  directs  that  In  that 
event  "the  aforesaid  property"  be  sold  at 
public  auction.  There  Is  no  rule  of  con- 
struction which  limits  the  application  of  the 
term  "afor^aid"  to  that  which  immediate- 
ly precedes  it,  and  In  the  present  case  th»e 
Is  nothing  In  the  connection,  or  in  the  sub- 
ject to  wUch  It  refers,  which  would  justify 
us  In  passing  over  the  Intervening  clause  In 
which  the  testator  mentions  "all  property 
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of  vbaterer  nature  beroin  bequeathed  to 
them,"  and  limits  Its  application  to  certain 
i-eal  property  held  Jointly  with  his  aunts 
that  had  been  dedgnated  In  a  previous  por- 
tion of  the  clause.  See  Doe  v.  Gell,  2  Bam. 
&  C.  680.  In  the  absence  of  any  qualifying 
terms,  its  natural  reference  would  at  least 
Include  that  which  next  preceded  it,  and 
^ould  be  as  comprehenslTe  as  the  term  to 
wlilch  it  referred.  We  tiave  already  seen 
that  the  "property"  for  which  he  made  pro- 
vision in  the  event  of  the  death  of  one  of 
his  atmts  included  "all  property  of  what- 
ever nature"  ttiat  by  his  will  he  had  given 
to  both  of  them,  and  it  follows  that  the  pro- 
vision for  the  contingency  of  the  death  of 
both  of  them  is  equally  extetisive.  We  hold, 
tiaerefore,  that  the  "aforesaid  property" 
which  the  testator  directed  to  be  sold  at 
public  auction  Includes  "all  property  of 
whatever  nature,"  which,  in  the  sentence 
immediately  preceding,  he  refers  to  as  hav- 
ing been  bequeathed  by  him  to  his  aunts. 

3.  After  the  will  had  been  admitted  to 
probate,  and  prior  to  the  sale  of  the  land  in- 
volved in  this  appeal,  the  executor  filed  a 
petition  in  tlie  superior  court,  praying  for 
the  construction  of  certain,  clauses  of  the 
will,  and  for  a  determination  of  his  duties  In 
refer«ice  thereto.  In  his  petition  he  set 
forth  the  foregoing  clauses  of  the  will,  and 
showed  to  the  court  that  the  aunts  had 
died  before  the  decedent;  that  the  decedent 
left  certain  heirs  at  law,  and  that  the  be- 
quest  to  the*  orphan  asylums  exceeded  one< 
third  of  his  estate;  that  in  the  third  clause 
of  hlB  will  the  testator  had  devised  to  a  Mrs. 
Kinsey  all  his  lntei*e8t  in  a  certain  block 
excepting  that  which  he  held  jointly  with 
his  atmts,  and  he  aaked  the  court  to  deter- 
mine what  portion  of  that  block  was  held 
jointly  by  the  testator  with  his  aunts,  who 
were  the  legatees  and  who  the  next  of  kin, 
how  the  estate  should  be  distributed,  and 
what  real  estate  sliould  be  sold  to  pay  the 
ttequests  to  the  different  orphan  asylums. 
At  the  hearing  upon  this  petitiou  the  court 
declined  to  pass  upon  many  of  the  questifms 
presented  therein,  for  the  reason  that  the 
proper  time  for  acting  thereon  would  be 
upon  an  application  for  distribution,  and 
limited  Its  judgment  to  determining  the 
property  which  Mrs.  Ktnsey  was  entitled  to 
receive  nnder  the  third  clause  of  the  wilL 
From  this  judgment  an  appeal  was  taken, 
and  Is  now  pending  in  this  court. 
■  It  Is  now  urged  by  the  appellant  that  by 
this  proceeding  the  executor  cast  doubts  up- 
on his  power  to  sell  any  portion  of  the  es- 
tate of  the  testator,  and  rraidered  the  title 
to  the  lands  sold  by  him  uncertain,  and, 
therefore,  that  the  purchaser  ought  not  to 
be  compelled  to  take  the  same,  and  that  the 
oourt  sho^d  not  have  made  a  confirmation 
of  the  salfc  The  judgment  of  the  court  up- 
on that  petition  was,  however,  limited  to 
the  land  described  In  the  third  clause  of  the 
wlU,  and  does  not  affect  the  land  sold  to  the 


appellant  herein.  The  question  of  the  power 
of  the  executor  to  sell  any  property  of 
the  decedent  was  not  Involved  In  the  pro- 
ceedings before  the  court;  nor  does  this 
power  appear  to  have  been  questioned, 
either  by  himself  or  by  any  of  the  respond- 
ents to  the  petition,  and  it  is  not  alluded  to 
In  the  Judgment.  The  executor  did,  it  la  true, 
ask  the  court  to  determine  wiiat  property- 
should  be  sold  to  pay  the  bequestis  to  the 
several  orphan  asylums;  but  the  court  did 
not  In  Its.  Judgment  give  to  him  any  direc- 
tion, acting  doubtless  upon  the  theory  that, 
as  the  discretion  npoa  this  subject  had  been 
already  conferred  upon  him  by  the  testator, 
it  was  not  proper  for  the  court  to  interfere, 
in  the  absence  of  any  objection  by  In- 
terested parties  that  such  discretion  was 
not  being  properly  ex^-dsed.  It  may  have 
been  prudent  for  the  executor  to  .sedc  In 
advanoe  InstructlMi  upon  his  duties  in  these 
respects,  but  the  court  was  at  liberty  to  give 
It  or  not,  and  the  exercise  of  Its  discretion 
In  declining  to  give  It  Is  not  anbject  to  re- 
view or  comment. 

4.  It  is  objected  that.  Inasmuch  as  the  tes- 
-tator's  bequest  to  charitable  purposes  is  In 
excess  of  one-third  of  his  estate,  he  died  in- 
testate as  to-  such  excess,  and  therefore  the 
power  of  sale  in  the  will  cannot  be  executed. 
The  power  of  sale  conferred  by  the  will  does 
not  depend  for  the  validity  of  its  execution 
upon  a  valid  dlspodtion  of  the  proceeds  at 
the  sale.  The  power  of  converting  the  es- 
tate into  money  depends  upcm  the  will  of 
the  testator,  and  may  be  conferred  without 
any  limitation,  while  the  power  of  disposing 
of  his  estate  is  limited  by  a  statutory  pro- 
vision. In  the  present  case  Uiere  is  no 
specific  property  given  to  the  orphan  asy- 
lums, nor  Is  there  any  spe<df1c  property  direct- 
ed to  be  sold  with  which  to  pay  the  legacies 
to  them,  but  the  testator  directs  the  sale 
of  the  entire  estate  "otherwise"  (I.  e.  if  they 
had  survived  him)  bequeatiied  to  his  aunts, 
and  the  proceeds  of  said  sale  distributed 
among  the  different  orptian  asylums  of  San 
Francisco.  Neither  the  statute  nor  the  tea- 
tatOT  places  any  limitation  upon  the  exercise 
of  the  power  of  sale  over  the  property;  but 
after  that  power  has  been  exercised,  and  the 
estate  reduced  to  money,  the  statute  steps 
in,  and  prevents  the  executor  from  carrying 
into  effect  the  further  direction  In  the  will 
that  these  proceeds  strnll  be  distributed  to 
the  orphan  asylums.  The  provisions  of  sec- 
tion 1313,  Civil  Code,  only  make  void  "dis- 
positions" of  property  made  contrary  there- 
to, but  do  not  affect  any  other  disposition 
of  the  property  contained  In  the  will,  or 
impair  a  power  of  sale  given  by  the  will  for 
converting  the  entire  estate  Into  money.  The 
"disposition"  of  the  property  which  the  tes- 
tator mode  in  directing  It  to  be  sold  at  pub- 
lic auction  does  not  contravene  this  section, 
but  only  the  distribution  of  the  proceeds  of 
the  sale  Is  contrary  thereto.  A  testator  may 
CMif  er  upon  his  executor  the  power  to  sell 
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all  his  estate,  and  divide  the  proceeds  among 
his  heirs  at  law,  or  he  may  confer  such  pow- 
er, and  distribute  the  proceeds  according 
to  his  will,  except  as  prevented  by  the  stat- 
ute. The  heirs  at  law  are  not  entitled  to  re- 
cdre  the  estate  In  specie,  since  the  act  of 
the  executor  IQ  selling  the  same  la  within 
the  express  authority  conferred  upon  him 
by  the  wilL  Their  rights  arise  only  when 
an  attempt  is  made  to  carry  out  the  further 
provisions  of  the  will  in  distributing  ihe 
proceeds  of  those  sales  to  the  orphan  asy- 
lums. The  one-third  of  the  estate  which 
may  be  given  to  charitable  uses  Is  one-third 
of  the  ^tributable  assets,  {Estate  of  Hinclc- 
1^,  58  Cal.  457,)  and  a  sale  find  conversion 
of  the  property  Into  money  when  the  devise 
Is  not  specie  is  a  convenient,  if  not  a  neccs- 
saiy,  mode  of  ascertaining  the  amount  of  the 
estate  for  the  purpose  of  detemUnlng  the 
quantity  thereof  to  which  the  charitable 
beneficiaries  are  entitled.  Until  a  sale,  it 
cannot  be  determined  what  is  the  amount  of 
the  estate.  "The  valuation  of  the  inven- 
tory  Is  not  conclusive  for  any  purpose,"  Es- 
tate of  Hlnckl^,  supra.  Its  value  at  the 
date  of  distribution  must  be  ascertained  for 
the  purpose  of  ascertaining  the  amount  to 
which  the  charitable  beneficiaries  and  the 
heirs  at  law  are  respectively  entitled. 

5.  It  Is  further  contended  by  the  appel- 
lant that  It  Is  incumbent  upon  the  executor 
to  satisfy  the  purchaser  that  the  title  which 
his  conveyance  will  transfer  will  pass  all  the 
estate  in  the  property  of  which  the  testator 
was  seised  at  the  moment  of  his  death,  and. 
Inasmuch  as  there  may  have  been  a  wife  or 
a  pretermitted  child  whose  Interest  in  the 
estate  would  be  panun4hnt  to  the  will,  and 
would  not  pass  by  the  executor's  convey- 
ance, the  court  ought  not  to  have  confirmed 
the  sale  without  requiring  the  executor  to 
furnish  evidence  in  disproof  of  their  ex- 
istence. A  sale  by  an  executor  under  a  pow- 
er in  the  will  Is  not  a  judicial  sale,  nor  does 
the  statutory  requirement  that  no  title  shall 
pass  until  the  sale  be  confirmed  give  to  It 
the  incid^ts  of  a  Judicial  sale.  A  Judicial 
sale  Is  one  made  under  the  order  of  a  court 
having  Jurisdiction  of  the  subject-matter  of 
the  sale,  and  which  It  directs  to  be  sold  for 
the  purpose  of-  carrying  Its  judgment  Into 
eltect,  or  of  directing  a  disposition  of  Its  pro- 
oeeds.  Freem.  Jud.  Sales,  §  1.  At  such  a 
sale  the  court  Is  regarded  as  the  veudor,  and 
a  purchaser  who  buys  the  property  at  the 
sale  has  a  right  to  a  conv^ance  which  will 
vest  in  him  the  title  to  the  property  sold, 
and  may  present  in  objection  to  Its  confirma- 
tion any  facts  which  will  impair  or  defeat 
the  title  thereby  transferred.  We  refer  here 
to  those  Bales  whli^  purport  to  sell  the  prop- 
erty itself,  and  not  those  In  which  only  the 
right,  title,  and  interest  of  tbe  parties  to 
the  proceeding  are  sold,  as  in  such  cases  the 
purchase  buys  at  his  own  risli.  The  pur- 
chaser from  an  ezeoutor  at  a  sale  under  a 
power  In  the  will  deals  with  htm  In  making 


Uie  purchase  as  he  would  with  ray  ottier- 
vendor.  He  makes  the  pardiase  sut^ect  to 
a  confirmation  by  the  court,  but  In  all  other 
respects  he  may  incorporate  In  bis  .contract 
of  purchase  the  same  terms  and  conditions 
as  be  would  In  dealing  with  any  other  agent 
for  the  sale  of  property,  and  he  can  repudi- 
ate his  contract  for  purchase  only  for  tbe 
same  reasons  as  be  could  Incase  he  had  bought 
from  another.  Hie  executor  Is  regarded  as 
the  donee  of  a  power,  (Conklin  v.  Egerton, 
21  Wend.  430;  Newton  v.  Bronaon,  13  N.  Y, 
B92,)  and  the  sale  Is  treated  as  if  made  under 
a  power;  and  the  purchaser  is  required  to  ex- 
amine the  sufficiency  of  this  power  as  he 
la  that  of  any  other  power  under  which  a 
sale  may  be  made,  (Lorco  v.  Gasaneuava,  30 
GaL  561.)  In  this  state  it  is  essential  that 
the  will  shall  have  been  admitted  to  probate 
before  the  power  can  have  any  validity, 
(Castro  V.  Klchardson,  18  Cal.  478,)  but  In 
all  other  respects  the  contract  of  purcdiase 
and  sale  between  tbe  executor  and  his  vendee 
is  attended  with  the  same  incidents,  and 
is  to  receive  the  same  c(»istructlon,  as  a 
similar  contract  between  any  other  vendor 
and  vendee.  Prior  to  1861  a  sale  by  an 
executor  under  a  power  In  the  will  was  valid 
without  any  confirmation  by  the  court.  In 
that  year  the  legislature  amended  the  pro- 
cedure so  OS  to  reqifire  that  such  sale  should 
be  confirmed  by  the  probate  court,  the  same 
as  those  made  under  its  own  order.  The 
confirmation  thus  required  "is,  however,  for 
the  protection  of  the  estate,  and  for  the  pur- 
pose of  determining  whether  It  will  confirm 
the  sale.  The  scope  of  Investigation  by  the 
court  is  limited  to  ascertaining  whether  the 
sale  was  legally  made  and  fairly  conducted, 
and  the  sum  bid  not  disproportionate  to  the 
value  of  the  property  sold,  and  that  a  sum 
exceeding  such  bid  at  least  10  per  cent,  ex- 
clusive of  the  expenses  of  a  new  sale,  can- 
not be  obtained.  Code  ClvU  Proo.  S  1554.  If 
any  of  these  facts  exist,  the  court  is  author- 
ized to  vacate  tlte  former  sale,  (Instate  of 
Durham,  49  Cal.  490;)  but  unless  such  facts 
are  shown  to  the  court,  the  court  must  make 
an  order  confirming  the  sale.  Section  15.54. 

In  the  oiilinary  contract  of  purchase  and 
sale  there  is  an  Implication  that  the  convey- 
ance to  be  made  thereunder  will  transfer  the 
title  to  the  property;  but,  in  the  aljsence  of 
any  special  agreement  upon  tlie  subject,  it  is 
incumbrait  upon  the  vendee  to  examine  the 
title  for  himself,  and  to  point  out  any  ob- 
jections he  may  have  to  the  title  tendered 
hhn  by  the  vendor.  Eaaton  v.  Montgomer>', 
90  Cal.  307,  27-Pac.  Kep.  280.  Tlie  title  to  a 
piece  of  real  estate  frequently  depends  as 
much  upon  the  existence  of  facts  outside" 
of  the  record  as  It  does  upon  the  records 
and  written  mimlments  of  title,  and  the 
investigation  of  these  facts  Is  as  essential 
to  an  examination  of  the  title  as  is  the  ex- 
amination of  the  records.  In  the  examina- 
tion of  a  titie  to  be  derived  from  an  executor 
under  a  power  of  sale  In  the  will  It  Is  e«- 
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aeatitd  to  know  whether  the  testator  was 
married  at  the  time  of  his  death,  and,  tf  bo. 
whether  the  property  offered  for  sale  was 
community  property;  and  also  whether  the 
decedent  left  children  surviving  him  whom 
he  did  not  m«ition  in  his  will.  These,  how- 
ever, are  -questions  of  fact  to  he  determined 
by  the  vendee,  and,  if  found  to  exist,  and 
deemed  by  him  to  Impair  the  sufficiency  of 
the  title  tendered  by  the  vendor  under  his 
contract,  should  be  pointed  out  In  the  pres- 
ent case  no  proof  of  the  existence  of  these 
facta  was  presented,  and  It  is  very  clear  that, 
unless  they  are  shown  to  exist  the  vendee 
cannot  make  the  possibility  of  their  exist- 
ence a  ground  for  refusing  conflrmatlon  of 
the  sale,  any  more  than  he  cocld  ma^e  such 
possibility  a  ground  for  resisting  an  action 
for  specific  performance. 
The  order  Is  affirmed. 

We  concur:  PATBBSON,  X;  FrCZOEB- 
ALD,  J. 


In  re  PEARSONS'  ESTATB. 

^peai  of  GREEN  et  &!.,  (five  mses,  Noa.  15,- 
339-15.143.) 

(SniHreme  Court  of  California.   June  13,  1893.) 

Department  1.  Appeal  from  superior  court, 
city  and  county. of  San  Frandsco;  J.  T.  Cof- 
fey, Judge. 

Appeals  by  D.  W.  Tietjen,  A.  T.  Oreen, 
IjOuU  Spl^l,  John  F.  Eaglish,  and  A,  Del- 
banco,  from  an  order  confirming  a  sale  made 
by  Elliott  J.  Moore,  executor  of  Hiram  A. 
Pearsons,  deceased.  Affirmed* 

Kosenbanm  &  Scheeline  and  Jarhoe  &  Sar- 
boe,  for  appellants.  J.  H.  Moore,  for  re- 
spondenL 

PER"  CURIAM.  For  the  reasons  ossiijiied 
in  tlie  opinion  tWs  day  filed  in  Ite  rear- 
sons'  Estate,  (No.  15,138.)  33  Pac.  Rep.  451, 
the  order  apixaled  from  ia  affirmed. 


(4  Cal.  Vorep.  29) 
CKOWLEf  V.  STROUSE.    (No.  14,987.) 

(^Supreme  Court  of  California.  June  9,  1S93.) 

Appkal — Assignment  op  £rkor9  — Ixstrdctions 
— Nbouoemcb. 

1.  An  objection  diat  the  verdict  Is  agahist 
the  law  is  not  sufficient  to  raise  the  point 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

2.  That  8  persoD,  In  crossing  a  street 
fiUls  to  use  the  best  course  to  avoid  the  danger 
of  being  run  over,  does  not  show  contributory 

negligence. 

3.  Whether  a  driver  of  a  wagon  at  a 
street  crossing  coald  resume  his  course  after 
checking  his  horse  to  allow  a  foot  passenger 
to  get  out  of  the  way,  without  negligrace,  ia 
for  the  jury. 

4.  An  objection  to  an  instruction  aa  not 
■uHiciently  explicit  will  not  be  considered, 
where  no  request  was  made  to  make  it  more 
explidt 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  Saa  Francisco;  A.  A.  Sanderson.  Judge. 


(CaL 

Julia  Crowley  sued  Mark  Strouse  to  re- 
cover for  personal  injuries.  Judgment  for 
plaintiff.    Defendant  appeala  AtBrmed. 

Taylor  &  Craig,  for  appellant  Edward 
P.  Cole,  for  respondent 

TEMPLE,  C,  This  action  was  brouf^t 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  whUe  plain- 
tiff was  crossing  Ninth  street  In  San  Fran- 
cisco, at  its  interseotlon  with  Howard, 
through  being  run  into  by  a  wagon  negli- 
gently driven  by  the  defendant  The  case 
was  submitted  to  a  Jury,  which  returned  a 
verdict  for  plaintiff,  and  defendant  appeals 
from  the  Judgment,  and  from  an  order  re- 
fusing him  a  new  tiial. 

Plaintiff's  t^timony  tended  to  prove  that 
plaintiff  was  crossing  Ninth  street  going 
towards  Tentii,  on  the  street  crossing,  when 
a  meat  wagon  driven  by  defendant's  serv- 
ant rapidly  down  Howard  turned  upon 
Ninth,  over  the  crossing  where  plaintiff  was; 
that  plaintiff  started  to  run  down  Ninth, 
leaving  the  crossing,  and  defendant's  wagon, 
without  Blacking  speed,  ran  upon  her,  knock- 
lug  her  down,  and  inflicting  upon  her  the 
Injury  complained  of.  Naturally,  the  de- 
fense contended  that  by  leaving  the  cross- 
ing, and  running  down  the  street  Instead 
of  hastening  across,  plaintiff  lncr«;ised  the 
danger;  was,  in  fact,  guilty  of  such  con- 
tributory negligence  as  should  prev»it  her 
recovCTing.  The  plaintiff,  who  was  about 
70  years  old,  at  the  trial  stated  that  Eihe 
did  not  see  the  wagon,  but  hearing  tha 
noise,  she  thought  it  was  the  street  car,  (on 
Howard  street  I  ii^peume,)  and  so  started 
to  run  as  fast  as  she  could,  but  had  pro- 
ceeded but  a  few  steps  when  she  was  struck. 
This  raised  a  question,  imdoubtedly.  as  to 
whether  plaintiff  was  not  guilty  of  negli- 
gence wliich  contributed  proximately  to  the 
Injury.  But  the  matter  was  left  to  the  Jtu7, 
and  it  cannot  be  said  that  there  was  not 
suflldent  evidwice  to  Justify  their  conclu- 
sion. Defendant's  evidence  conflicts  with 
that  of  the  plaintiff,  but  as  the  juiy  evi- 
dently did  not  believe  defendant's  witnesses, 
and  the  court  refused  a  new  trial,  that  U 
not  a  matter  of  much  interest  here. 

There  is  nothing  in  the  claim  that  the 
verdict  Is  against  law.  The  point  there 
made  is  that  there  was  no  proof  of  negli- 
gence on  the  part  of  defendant  The  ar^ 
gument  to  sustain  the  point  is  that  plaintiff 
was  guilty  of  contributory  negligence.  This 
point  cannot  be  made  under  the  objection 
that  the  verdict  Is  against  law.  StUl,  it  Is 
the  same  as  that  made  tmder  the  exc^rtlm 
as  to  insufficiency  of  the  evidencet  end  need 
not  be  further  considered. 

The  defendant  complains  of  the  refusal  of 
the  court  to  give  certain  instructions.  The 
flrst  Is  as  follows:  "If  yon  b^eve  from  the 
evidence  that  the  plaintiff  broogjit.  about 
the  collision  by  pursuing  her  intended  ront^ 
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when  she  could  easily  and  taiely  have  aTold- 
ed  the 'contact  turning  to  Uie  left,  and 
from  the  wagon,  then  ihe  Is  tfull^  of 
oontribntory  nef^lgoice,  and  your  rn^ct 
ibould  be  for  defendant.''  This  histructlon 
was  properly  refused.  It  Involres  the  prop- 
ortion that  If  ihe  Jury  can  now  see  that 
there  was  «une  other  course  op«iL  to  plain- 
tiff than  thB  one  she  Ad  take,  which  would 
haTe  prevented  the  injury,  die  cannot  re- 
oorer.  This  Is  not  law.  That  she  used  bad 
Judgment  In  the  eudtement  of  Imminent 
danger  does  not  neoeasarily  prove  negU- 
Kcnce.  Whether  tiie  fact  that  she  took  an 
unwise  course  was  negligence,  under  the  dr- 
camstuicea,  was  for  the  Jury. 

2.  An  Instmcttwi  was  also  asked  to  the 
effect  that  streets  may  be  used  by  vehicles 
snd  pedestrians;  that  wagons  must  go  over 
the  crossings;  and  that  all  persons  using 
ttie  enatings  must  use  a  high  degree  of  care 
and  oantloQ  for  thdr  own  aafety,  and  that 
of  otbm.  It  Is  difilcutt  to  see  any  benefit  In 
the  lustmetloa  for  the  defendant,  but  there 
was  no  occasion  to  tell  the  Jury  that  the 
streets  were  for  use  and  Imdnded  the  cross- 
ings, and  I  do  not  understand  that  a  pedes- 
trian Is  called  upon,  whm  upon  a  street 
crosfdng,  to  use  nicre  than  ordinary  care 
for  the  safety  of  others.  It  certainly  was 
ao  Injury  to  the  defendant  that  the  court 
failed  to  instruct  the  Jury  that  the  defoid- 
ant  was  bound  to  use  a  high  degree  of  care 
and  caotKw  at  that  p(dnt  Besides,  the  Jury 
were  fully  Instructed  upon  this  subject 

3.  The  next  complaint  Is  th»  refusal  to 
give  the  following  instruction:  "If  you  be- 
lieve from  the  evldenoe  that  the  driver  of 
tne  defendaot's  wagon  checked  his  hones 
reasonably  when  about  to  turn  the  comer, 
and  the  {diUutlff,  seeing  the  wagon,  also 
diedced  hw  speed,  the  drlv^  of  the  wagon, 
sedng  his  road  dear,  had  a  right  to  sup- 
pose that  the  plaintiff  was  alert  to  care  for 
her  safetfy,  and  would  not  run  against  the 
wagon  or  the  horses,  and  the  driver  might 
lawfully  resume  his  progress  at  a  moderate 
speed,  using  proper  care  to  avoid  accldeuL" 
There  are  several  objections  to  this  pro- 
posed Instruction.  If  the  driver  checked 
the  speed  of  his  wagon,  and  plaintiff  also 
"checked  her  spend."  it  would  not  therefore 
necessarily  follow  that  the  driver,  seeing 
his  road  clear,  could  drive  on,  relying  on 
the  alertness  of  the  plaintiff  to  get  out  of 
the  way.  There  may  have  been  Indications 
that  she  was  not  alert,  or  was  confused; 

'and  If,  for  any  reason,  she  did  not  get  out 
of  the  way,  defendant  had  no  right  to  drive 
over  her.  The  Instruction  also  assumes  that 
she  run  sgalnst  the  wagon  or  horses.  This 
was  not  conceded  to  be  the  fact,  but  was 
opposed  to  testimony  of  plaintiff's  witnesses, 
snd  to  plaintiff's  theory  of  the  case.  The 
Instruction,  at  the  l>est.  Is  as  to  the  effect 
of  testimony.  Whether  the  driver  could 
proparly  resume  his  coiuve,  supposing  that 
hs  ^  check  his  twun,  was  for  the  Jury. 


Hie  right  to  do  n  did  not  follow  u  mat* 
ter  of  law  from  the  assumed  facts. 

4.  The  next  point  to  tliat  the  Instruction 
given  by  the  court  m  the  subject  of  con* 
tilbutory  negligence  Is  vroneous.  The  only 
objection  made  to  this  instruction  was  that 
It  was  not  si^cl(mtly  explicit,  snd  was  not 
applicable  to  the  facts  and  (drcumstanees  of 
the  case.  This  objKtlon  admits  the  corrects 
ncsa  of  tiie  Instnictton  as  a  propositton 
law.  If  the  defendant  desired  an  Instmo 
tlon  which  would  be  in  some  respects  m<Hra 
explicit,  he  should  have  drafted  the  desired 
Instruction,  and  requested  the  covt  to  give 
It.  The  objection  does  not  slate  in  what 
respect  It  foiled  to  be  suffl<»ently  e:q>Ucdt, 
It  Is  not  80  mmdi  an  objectlou  to  the  In- 
Btmctlon  as  a  statement  that  the  party  la 
entitled  to  further  Instruction,  upon  what 
special  point,  however,  was  not  stated.  Un* 
da  such  circumstances  tiie  appellant  can- 
not complain.  That  It  was  not  applicable 
to  the  facts  was  probably  Intended  as  a 
repetition  of  the  sanie  objection.  In  the 
briefs  no  such  dalm  Is  made.  The  defect 
in  the  Instruction,  argued  here,  was  not  only 
not  called  to  the  attention  of  the  court,  but 
the  objection  actually  made  conceded  the 
eorrectneas  of  the '  Instruction  In  that  re- 
spect See  Botrtnson  v.  R^road  Co.,  48 
Cal.  429.  I  think  the  Judgment  and  order 
should  be  afllrmed. 

We  concur:  TANOLIBF,  a;  BBARLS»  & 

PER  CnaiAH.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  oi^ 
der  are  affirmed. 

(4  Cal.  uorsp.  4 
1>10SUOND  T.  FAUS  et  bL    (No.  14.116.)  ' 
(Supreme  Court  of  CaliftAnIa.    Jmw  %  1S9S.) 
Hsw  TauL— ExTsKDiKo  TtKE  Tos  BssTise 

STATBH  B.TT— PBAOTIOB. 

1.  The  fact  that  counsd  coDseoted  to  the 
first  exteDsloo  of  time  id  which  to  serve  tlie 
■tatemeat  od  a  motloD  for  a  sew  trial  did  not 
sutboriie  the  court  to  further  extend  the  time 
ao  days,  under  the  Code,  exclusive  of  the  first 
exteoaioa. 

2.  An  order  denying  a  motion  for  a  new 
trial  Is  propeiriy  made  on  the  hearing  of  a  no- 
tion to  dismiss  the  same  for  failure  to  i^os^ 
cute  with  doe  diligence^ 

Commlsalcmers'  decMim.  Departmait  ]« 
Appeal  from  superior  court,  dty  and  coun^ 
at  San  Frandaco;  Walter  H.  Levy,  Jn^;& 

Action  for  personal  Injuries  1^^  James  Des- 
mond sgalnst  Otto  Fans  and  others.  Than 
waa  a  verdict  for  defendants,  and  from  aa 
order  denying  a  new  trial  i^lntiff  appeals; 
Affirmed. 

James  F.  Smith,  for  appellant  J.  F.  Oa» 
tlehun,  for  respond^ts. 

TE&IPLB,  G.  This  action  was  bron^^t  to 
recover  damages  tor  personal  Injuries,  snd 
the  verdict  was  for  the  defendants.  Flafti* 
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tiff  api>eals  from  an  order  refasing  a  new 
trial 

Respondents  contend  that  the  order  must 
be  affirmed,  without  condderlng  the  alleged 
errors,  because  plaintiff  lost  his  right  to 
move  for  a  new  trial  by  his  failure  to  pre- 
pare and  serve  his  proposed  statement  In 
time.  Notice  of  Intention  to  move  for  a  new 
trial  was  given  April  7,  1S8S.  The  proposed 
statement  was  served  May  2Slh, — 49  d.iys 
after  the  notice  of  tntentlon  was  given.  The 
adverse  party  did  not  consent  to  any  exten- 
edon  of  the  time.  Sundry  orders  extending 
the  time  were  made  by  the  court,  amounting 
to  45  days  in  all.  But  the  court  could  only 
grant  extensions  amounting  to  30  days,  which, 
added  to  the  10  days  given  by  the  Cjde, 
make  40  days.  The  statement  was  therefore 
sei-ved  9  days  too  late.  No  excuse  Is  at- 
tempted for  this  delay,  but  It  seems  to  be 
contended  that  the  court  granted  the  first 
extension  of  1.^  days  with  the  consent  of  the 
attorney  for  defendants.  His  record  does 
not  sustain  this  contention,  but  if  it  did  It 
would  not  satisfy  the  exigencies  of  plnintlfTs 
case.  Such  consent,  is  Itst'lf  a  refusal  to 
stipulate,  and  amounts  to  referring  counsel 
to  the  court  for  his  relief.  It  falls  far  shon 
of  a  consent  that  the  court  may  extend  the 
time  more  than  30  days. 

December  14.  3888,  a  motion  was  noticed 
to  dismiss  the  motion  for  a  new  trial  on  ttx^ 
ground  that  plaintiff  had  not  prosecuted  It 
with  due  diligence.  Amendments  to  the  pro- 
posed statement  were  sf^rvcd  July  3,  1888. 
It  does  not  appear  whether  anytUng  was 
done  to  effect  a  settlement  prior  to  October, 
when  plaintiCF  was  ordered  to  en^os^  the 
statement  December  8,  1S88,  defendants 
l^ve  noHoc  of  a  motion  to  dismiss  for  wane 
of  due  diligence  in  prosecuting  the  motion. 
Tet  the  statement  was  not  engrossed  until 
March  14,  1889,  and  was  certified  and  set- 
tied  March  15, 1880,  and  not  filed  nntll  March 
30th.  I  find  no  evidence  in  the  record  that 
the  motion  for  a  new  trial  was  ever  brouglit 
on*  or  submitted  for  dcdaton,  except  by  the 
motion  to  dismiss.  The  order  appealed 
from  Is  08  follows:  "In  tills  action  the  d&- 
fondants*  motl<m  to  dltimlss  plalntlfTs  mo> 
tion  for  a  new  trial  having  been  heretoforo 
submitted  to  this  court  for  conrddcration 
and  decision,  now,  tiie  court  having  fully 
conridered  the  same.  It  Is  ordered  that  the 
motion  for  a  new  trial  herein  be.  and  the 
same  la  hereby,  denied.**  By  this  order  It 
would  seem  that  the  motion  was  granted,  or 
rather  ttiat  the  motion  for  a  new  trial  was 
denied,  because  of  the  fatiure  to  prosecute 
with  due  diligence.  This  practice  has  been 
approved  by  this  court  in  several  cases. 
Quivey  v.  Gambcrt,  32  Cal.  309;  Caldep. 
wood  V.  Peyser,  42  Oal.  110;  McDonald  v. 
McConkcy,  57  Oal.  325;  Bunnel  v.  Stocliton, 
83  Cal.  311).  23  Pac.  Rep.  301.  Whether  the 
first  objection,  that  the  proposed  statement 
was  not  served  In  time.  Is  proper^  Inclu  lod 
In  the  motion  to  dismiss  for  failure  to  pros- 


ecute with  due  diligence,  may  be  questioned. 
Xo  point  is  made  on  this,  however,  and  no 
injury  is  done.  By  such  failure,  plninUfTs 
motion  was  lost  The  objection  to  the  fail- 
ure to  serve  In  time  was  never  waived  by 
respondents,  but  was  expressly  reserved  In 
all  sabsequent  steps  In  the  proceeding.  The 
order,  I  tiilnk,  should  be  affirmed. 

We  concur:  HAYNBS»  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  is  affirmed. 


<tt  Cal.  cn) 
OARBBB  T,  OIANBLLA.    (No.  14,m) 
(Supreme  Court  of  Oalifomis.  June  9,  1808.) 
Dbbo  of  Leased  Jmkd— Notice  to  Pckchaseb— 

PosBRselON  BV  SCBTENANT — UN'RBCOKDBU  LEUSB 
to  TkMANT— KbTOPPKI.. 

1.  Tlie  owner  of  land  leased  it  for  five 
years  to  defeadan*,  for  cash  rental,  but  the 
lease  was  not  lecorded.  The  lattet  sublet  it, 
by  recorded  leaae,  to  B.,  for  a  sliare  of  the 
crops.  Thereafter  the  owner  conveyed  tiie 
laad,  with  the  r^its  and  profits,  by  full  wsi^ 
ranty  deed,  to  plaintiff,  "sabject,  however,  to 
a  lease  to  B.,  which  said  leaw  expires"  nearly 
two  years  from  date  of  the  deed.  Held  that, 
in  the  absem-e  of  actual  notice  to  plaintiff  of 
defendant's  interest  under  his  lease  fxom  the 
owner,  plaintiff  was  entitled  to  the  rents  and 
profits  after  his  purchase  of  the  land,  as  the 
record  of  the  lease  from  defendant  to  B.  was 
not  constructiie  notice  to  plaintiff  of  defend- 
ant's interest. 

2.  iJefendant,  as  reptespntative  of  the  own- 
er, placed  the  land  in  the  hands  of  brokers  frtr 
sale,  throu]!:h  whom  plaintiff  purchased,  and 
also  delivered  to  the  latter  the  deed,  and  re- 
ceived the  purchase  money,  without  at  any 
time  disclosinK  to  pisintiff  any  interest  in  the 
land  under  his  unrecorded  lease.  RtH,  that 
defendant  was  estopped  from  claiming  any  in- 
terest in  the  land. 

In  bank.  Appeal  from  superior  court. 
Tuba  county;  John  O.  Gray,  Judge. 

Action  by  Samuel  Garber  against  Vlncen- 
zo  Gianolla  for  the  converdOD  of  certain 
wheat  From  a  Judf^ent  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

W.  O.  Murphy  and  Barney  ft  Dtmohoe,  for 
appellant  M.  E.  Sanborn,  for  respondent 

HARRISON.  J.  The  plaintiff  recovered  a 
Judgment  In  this  action  against  the  defoid- 
ant  for  the  conversion  of  certain  wheat 
The  plaintiff  claimed  titie  to  the  wheat  by 
virtue  of  his  owner^p  of  the  land;  and  the 
defendant  by  virtue  of  a  lease  executed  be* 
tweeu  him  and  one  Boulware  prior  to  the 
acquisition  of  the  land  by  the  plaintiff.  Hie . 
land  is  situated  in  Yuba  county,  and  was 
originally  owned  by  Lorenzo  Gianella,  the 
father  of  the  defendant,  and  was  conveyed 
to  the  plaintiff  by  a  deed  of  conveyance  bear- 
ing date  April  12,  1SS8,  and  recorded  two 
days  thereafter.  The  deed  was  an  ordtnary 
grant,  bargain,  and  sale  deed  of  the  land  In 
question,  "together  with  the  rents,  issues, 
and  profits  thereof,"  and  contained  the  fol- 
lowing covenant:  "And  the  said  party  of  the 
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flntt  part,  and  blB  heirs,  the  said  premises  In 
qolet  and  peaceable  possession  of  the  said 
party  of  the  second  part,  and  his  heirs  and 
assigns,  against  the  sold  party  of  the  first 
part,  and  his  heirs,  and  against  nil  and  every 
person  and  persons  whom»oerer,  lawfully 
claiming  or  to  claim  the  same,  shall  and  wlU 
warrant,  and  by  these  presents  forever  de-  : 
fend,  subject,  however,  to  a  lease  to  Daniel 
Boulware,  which  said  lease  expires  Novem- 
ber 1,  1880."  The  defendant  testified  that 
his  father  had  given  him  a  lease  of  a  tract 
of  land.  Including  that  conveyed  to  the  plalh- 
ttlT,  upon  a  money  rent,  for  the  term  of  five 
years,  expiring  November  1,  1S80,  and  by 
virtue  thereof,  on  the  6tl^  day  of  September, 
1886,  he  had  leased  the  same  to  Boulware 
for  the  term  of  three  years  from  November 
1, 1886,  by  the  terms  of  which  Boulware  was 
to  pay  him  a  yearly  reut  or  sum  of  one-third 
of  the  crops  in  the  stack  at  the  machine. 
The  lease  from  Lorenzo  Glanella  to  the  de- 
fendant WiW  not  acknowledged  or  recorded, 
and  the  lease  from  the  defendant  to  Boul- 
ware was  recorded,  at  the  request  of  the  de- 
fendant. April  3, 1888.  The  wheat  which  the 
defendant  Is  charged  with  having  converted 
is  tiutt  which  was  delivered  by  Boulware  to 
him  In  accordance  with  the  terms  of  the 
lease  betwe^  tbem.  While  the  plalntUT  was 
negotlatliig  for  the  purchase  of  the  land  he 
was  Inf  onned  that  thore  was  a  loose  to  Bool- 
ware,  whlob  did  not  expire  till  a  year  from 
the  enstdng  foil,  but  he  was  not  informed 
i^o  xroB  the  lenor  to  Boulware,  and  testi- 
fied that-be  supposed  that  it  was  bis  gran^. 
Other  testimony  was  given  to  the  effect  that 
at  the  time  of  the  negotiatlMi  It  was  the  un- 
derstanding between  the  plaintiff  and  the 
brokers  who  bad  char^  of  the  sale  that  the 
plaintiff  was  not  to  disturb  Boulware  In  bis 
possession,  and  was  to  rec^ve  all  title  rents 
and  issues  of  the  land. 

The  conreyance  from  IJorenzo  CUandla  to 
the  plalntlfl  had  the  effect  to  transfer  to  blm 
the  eaOee  ownership  of  the  land.  Including 
its  rents.  Issues,  and  prollts,  subject  to  only 
such  limitations  as  were  contained  In  the  In- 
strument of  transfer,  or  of  which  the  plain- 
tiff liad  el&er  actual  or  constructive  notice. 
As  the  lease  to  the  defendant  from  biB  fatb^ 
was  not  recorded,  there  was  no  constructive 
notice  thereby  to  the  plaintiff  ot  Its  exist- 
ence. The  lease  was  a  "conveyance"  of  the 
land,  wltUn  the  definition  of  section  1215  of 
the  Givll  Code;  and  the  Interest  in  the  land 
that  was  thereby  created  In  the  defendant, 
though  limited  to  a  right  to  receive  the  prod- 
ucts of  the  land,  was  as  void,  as  against 
the  plaintiff,  by  reason  of  the  failure  to  have' 
it  recorded,  as  if  It  had  been  an  unrecorded 
conveyance  in  fee.  The  record  of  the  lease 
from  the  defendant  to  Boulware  was  not 
constructive  notice  of  the  lease  to  the  de- 
fendant, or  that  he  had  any  interest  In  the 
land.  The  provisions  of  recording  acts  are 
tor  the  iM*otectlon  of  subsequent  purchasers 
and  Incumbrancers  from  the  common  grantor. 


and  do  not  affect  the  rights  of  strangors  to. 
the  claim  of  title.  Chicago  v.  Witt,  75  HL 
211;  Losey  v.  Simpson,  11  N.  J.  Kq.  249; 
Traphagon  v.  Irwin,  18  Neb.  198,  24  N,  W. 
Rep.  684;  Ely  v.  Wilcox,  20  Wis.  523;  Long 
V.  Dollarhlde,  24  CaL  227;  2  Pom.  Eq.  Jur. 
§g  658,  701.  Records  are  only  constructive 
notice  of  a  title,  of  which  they  enable  a 
party  to  obtain  actual  notice  or  knowledge 
by  means  of  a  search.  As  the  record  did  not 
Impart  any  constructive  notice  to  the  plain- 
tiff  of  the  rights  of  the  defendant  In  the 
land,  it  was  necessary  for  him  to  show  that 
the  plaintiff  had  actual  notice  of  such  rights 
before  he  made  his  purchase,  and  of  this  the 
burden  was  upon  the  defendant  The  record, 
however,  falls  to  show  that  the  plaintiff  was 
ever  Informed,  either  by  the  defendant  him- 
self, or  by  any  other  person,  tliat  the  defend- 
ant claimed  any  Interest  in  the  land,  or  that 
he  was  the  owner  of  the  leasehold  estate  un- 
der wlilch  he  seeks  to  defend  this  action.. 
The  clause  In  the  conveyance  to  the  plaintiff, 
"subject,  however,  to  a  lease  to  Daniel  Boul- 
ware, which  said  lease  expires  November  It 
liSSO,"  does  not  contain  or  Imply  any  notice^ 
of  this  oharactw,  and  Is  entirely  consistent 
with  the  title  whlc^  the  deed  pur3;K>rted  to 
transfer.  Not  naming  any  one  as  the  lessor 
to  Boulware,  and  being  found  as  a  Umltattm 
upon  a  covenant  on  the  port  of  the  grantor, 
the  natural  construction  to  be  glv^  to  the 
language  of  the  Instrument  Is  that  whlcih 
was  testified  to  by  the  plaintiff,  and  those 
through  whose  agency  he  effected  the  pur- 
chase^ viz.  that  the  possesion  of  Boulware 
was  not  to  be  distnrbed  until  the  time 
named  In  the  deed  as  the  termination  of  his 
lease.  The  deed  does  not  contain  any  reser- 
vation of  the  rents  that  were  to  be  paid  by 
Boulware  under  this  lease,  and  the  grant  of 
the  rents,  issues,  and  profits  of  the  land  In 
a  previous  portion  of  the  deed  Justified  the 
belief  that  whatever  rents  were  to  be  paid 
by  Boulware  were  to  belong  to  the  plaintiff 
herein.  If  it  bad  been  intended  that  such' 
roita  dionld  be  reserved  for  the  defendant,' 
there  should  have  been  an  (sspreaa  mention 
thereof  In  the  deed. 

It  clearly  appears  from  the  record  Qiat  the 
plaintiff  was  wholly  ignorant  of  ai^  claim 
by  the  defendant  to  an  Intmst  in  the  land, 
or  in  the  lease  to  Boulware,  until  many 
months  after  he  had  made  the  purchase,  and 
the  position  which  the  defendant  held  In  the 
matter  of  the  purchase  by  the  plaintiff  gave 
him  every  oi^ortunlty  for  giving  to  the 
plaintiff  actual  mttice  of  his  unrecorded- 
lease.  As  the  representative  of  Ws  father, 
be  had  placed  the  property  in  the  hands  of 
the  brokers  for  sale,  and  after  the  sale  to 
the  plaintiff  had  been  effected  by  them,  and 
the  deed  sent  for  execution  to  his  father,.' 
who  Uved  at  Santa  Rosa,  the  defeodant 
wrote  for  tbe  deed,  and  It  was  returned  to 
blm,  executed  by  Us  father,  and  contiUnIng 
the  foregoing  clause  In  reference  to  Boul- 
ware's  lease;  and  upon  its  receipt  tbe  defend* 
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ant  noUfled  the  plaintiff  thereof,  and  tbey 
went  together  to  a  banking  house  In  Marys- 
ville,  where  the  money  waa  paid  to  him,  and 
the  deed  delivered  by  him  to  the  plaintiff. 
It  was  then  Incumbent  upon  the  defendant. 
If  he  had  Intended  to  claim  an  Interest  In 
the  land  by  virtue  of  the  lease  to  Boulware. 
to  notify  the  plaintiff  thereof;  and  his  failure 
to  do  so  estops  him  from  now  claiming  that 
the  deed  did  not  transfer  the  land  according 
to  Its  terms.  Whatever  ambiguity  there  la 
in  the  deed,  hi  Ita  reference  to  the  Boulware 
lease,  Is  to  be  constraed  as  strongly  against 
the  defendant  as  against  the  grantor  In  the 
deed;  and  Inasmuch  as  that  clause  is  con- 
sistent with  the  transfer  of  the  entire  owner- 
Bblp  of  the  land,  except  as  to  the  right  of 
Boulware  to  remain  there,  we  must  hold  that 
the  plaintiff  took  the  land  discharged  of  any 
<ABlm  of  the  defendant. 

Certain  errors  of  law  are  specified  in  the 
statement,  but  none  of  them  deserve  any 
particular  notice.  It  waa  within  the  discre- 
tion of  the  court  to  allow  the  plaintiff,  after 
the  motion  for  a  nonsuit  had  been  denied,  to 
supplement  his  case  by  additional  proof. 
The  objection  to  allowing  any  testimony  by 
the  witnesses  thereafter  called,  upon  the 
ground  that  after  the  motion  for  the  non- 
suit had  been  denied  It  waa  incompetent  to 
call  them,  cannot  be  uaed  as  against  any  par- 
ticular testimony,  thereafter  Introduced, 
that  was  not  specially  objected  to. 

judgment  and  order  are  affinned. 

We  concur:  BEATTy,  a  J.;  DE  HAVEN, 
T.;  McFABLAND,  J. 


<M  Cal.  631) 

In  re  JOHNSON'S  ESTATE.  (No.  18.028.) 
(Supreme  Court  of  California.  June  9,  1893.) 
Adoption— Examination  of  Child. 

1.  Civil  Code.  6§  222-226,  provide,  as  nee- 
essary  to  the  adoption  of  a  child,  that  the  por- 
SOQ  adopting  must  be  at  least  10  yenra  older 
than  the  child:  that  certain  persona  mnst  con- 
sent, including  the  child  if  over  12  years  of 
age:  and  that  the  child,  the  person  adoptiDg, 
and  oth^*  persons  whose  cooBent  is  necessary, 
must  appear  before  the  county  judge,  and  the 
necessary  consent  must  thereupon  be  Bijmed. 
and  an  agreement  executed  by  the  person  adopt- 
ing to  educate  and  treat  the  child  In  all  respects 
as  his  own.  Section  227  provides  that  the 
judge  must  examine  "all  persons  appearinir  be- 
fore him,"  each  separately,  and,  if  satisfied 
that  the  interests  of  the  child  will  be  promoted, 
shall  make  an  order  of  adoption.  Ilcld.  th.-'t 
the  examination  of  a  child  under  the  age  nf 
consent  is  not  necessary.  Harrison  and  Patcr- 
wm,  JJ^  dissenting. 

2.  Tlie  fact  that  the  agreement  and  con- 
sent are  not  actually  signed  in  presence  of  the 
judge,  but  are  signed  and  filed  with  the  clerk 
before  the  parties  appear,  can  make  no  differ- 
ence as  to  the  validity  of  the  adoption,  siure 
the  material  thing  under  the  statute  is  moro'y 
that  the  parties  shall  consent  in  presence  of  tho 
Judge,  and  that  such  consent  shall  be  manifest 
by  writings  then  delivered. 

In  bank.  Appeal  from  superior  court,  San 
Joaquin  coun^;  Ansel  Smith,  Judge. 


Petition  of  Mary  Eliza  Johnson  Hdw^ 
for  revocation  of  letters  of  administration 
issued  to  Eugene  W.  Kay  upon  the  estate  of 
William  B.  Johnson,  deceased,  and  for  her 
own  appointment  as  adntlnlstrairix.  From 
an  order  denying  the  petition,  petitioner  ap- 
peals. Reversed. 

Baldwin  &  Campbell.  F.  T.  Baldwin,  J. 
C.  Campbell,  and  Plllsbury.  Bhindlng  & 
Hayne,  for  appellant.  Jas.  H.  and  J.  E. 
Budd,  Nutter  &  Devrles,  and  Wesley  Mluta. 
for  respondent 

DE  HAYEN,  J.  Appeal  from  an  order  of 
the  superior  court  denying  the  petition  of 
Maiy  Eliza  Johnson  Howdl  for  the  revoca- 
tion of  letters  of  administration  Issued  to 
one  Eugene  W.  Kay  upon  the  estate  of  Wil- 
11am  B.  Johnson,  deceased,  and  for  her  ap- 
pointment as  administratrix  of  said  estate. 
The  proceeding , waa  commenced  under  sec- 
tion 1383  of  the  Code  of  ClvU  Procedura. 
The  petitioner  claims  to  be  the  legally  adopt- 
ed child  of  the  deceased,  and  whether  she 
la  or  not  is  the  only  question  presented  by 
this  appeal. 

It  appears  from  the  evidence  that  on  July 
8,  1874,  the  petitioner  was  a  motheiiess  child, 
five  years  of  age,  and  the  daughter  of  David 
O.  Strahan;  and  on  that  day  the  deceased, 
William  B.  Johnson,  then  an  unmarried  man, 
the  petitioner,  and  her  father,  all  residents 
of  the  county  of  San  Joaquin,  appeared  before 
the  Honorable  W.  S.  Buckley,  county  Judge 
of  that  county,  and  an  order  was  made  by 
said  judge  declaring  the  petitioner  ad:)pted 
by  the  said  deceased,  and  that  she  should  be 
regarded  and  treated  In  all  respects  as  his 
child,  and  should  take  his  family  name.  The 
order,  as  shown  1^  Its  recitals,  was  baaed 
upon  a  petition  therefor,  signed  by  the  de- 
ceased, accompanied  by  the  writtnt  consent 
of  tile  father  of  the  petitioner  bereln  to  audi 
adoption,  and  an  agreement  execated  tbe 
deceased  to  the  tether  to  the  effect  that  the 
petitioner  here  should  be  adopted  as  titie 
child  of  the  deceased,  and  treated  In  all 
respects  as  If  she  were  bis  own  lawful  child. 
The  ordor  farther  sets  forth  tliat  all  parties 
to  the  proceeding  were  "present  before  the 
county  Judge  of  sold  county  of  San  Joaqnln 
In  open  court,**  and  "were  then  and  th«e 
(save  and  except  satd  dbXlA)  duly  sworn  and 
examined  s^arately  In  relation  thereto;** 
and  that  It  appeared  "that  the  interest  of 
said  minor  wotdd  be  promoted  by  such  adop- 
tion." The  petitioner  lived  with  the  deceas- 
ed as  his  child  from  the  date  of  tiie  pro- 
ceeding for  her  adoption  until  her  marriage 
In  April,  1889.  The  adoptive  father  had  no 
other  cliildren,  and  died  In  January,  1891, 
intestate.  The  natural  father  of  petitioner 
Is  also  dead.  Upon  the  foregoing  evidonce, 
which  is  undisputed,  Ihe  superior  cottrtfonnd 
that  the  adoption  papers  were  not  signed 
or  acknowledged  before  the  county  Judge 
of  San  Joaquin  county,  and  that  the  child, 
Mary  Eliza  Strahan,  tbe  petitioner  here. 
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was  nerer  examined  before  the  county 
judge,  nnd,  as  a  conclusion  of  law,  h^d 
tlmt  the  adoptloa  proceediDgs  were  and  are 
Invalid. 

1.  The  respondoit  claims  that  the  appel- 
lant was  never  legally  adopted  by  the  de- 
ceased, because  she  was  not  examined  by 
the  county  judge  at  the  time  the  order  of 
adoption  was  made,  as  required  by  Bectiob 
227  of  the  CItU  Code,  thru  and  now  In  force; 
and  thiq  Is  the  main  question  to  be  dedded 
oy  OS.  The  right  of  one, person  to  legally 
adopt  the  offspring  of  another,  and  thus 
10  create  Iwtween  Ilia  person  adopting  and 
the  diQd  ftd<vted  the  r^tKm  of  parent 
and  dUId.  giving  tiie  aJl  the  rl«^tB 

and  subjecting  it  to  all  'tiie  duties  ot  that 
rdatlon,  was  unknown  to  the  commim  law, 
and  exists  In  fUa  state  as  a  pure  creation  of 
■tatnte  law;  and.  In  order  to  effect  such 
adoptloD,  it  Is  .necessaiy  that  there  should 
be  a  substantial  compliance  with  all  ot  the 
esBOitial  requirements  of  the  law  under 
which  the  right  dataied;  but,  In  determin- 
ing what  provisions  of  the  law  are  essential, 
and  therefore  mandatory,  die  statute  is  to 
receive  a  sensible  constiTictitm,  and  its  in- 
tention la  to  be  asoertalned,  not  from  the 
Hteral  meaning  of  any  particular  word  or 
single  section,  but  from  a  consideration  of 
the  entire  stfttnte,  Its  spirit  and  purpose.  In 
the  case  of  Rutledge  v.  Crawford,  91  Oal. 
SSa,  27  Pac  779,  this  court  said  that 

It  is  one  of  the  peat  maxims  of  Inter- 
^etatikm  to  keep  alw^  In  view  the  general 
scope,  ot^ect,  and  purpose  of  the  law,  rather 
than  the  mere  letter.  He  who  considers 
merely  the  letter  of  an  tawtnunent  goes  but 
sldn-deep  Into  Its  meaning."  BnxHU,  I^ 
Blax.  011. 

Ft^owlng  this  rule  of  construction,  It  Is 
necessary  to  read  section  227  of  the  Civil 
Code  with  other  sections  of  the  same  Code 
relating  to  the  subject  of  adoptlcm,  in  order 
to  determine  the  force  of  the  objection  made 
by  respondent  to  the  valldltr  of  the  adop- 
tltm  proceedings  under  consideration  now. 
Those  sectkms  are:  Section  222:  "The  per- 
son adopting  a  ohlld  must  be  at  least  ten 
years  <^er  than  the  person  ad(^ted."  Sec- 
tion 223:  "A  married  man,  not  lawfully 
separated  from  his  wife,  cannot  adopt  a 
child  without  the  ccaissit  of  his  wife;  nor 
can  a  married  woman,  not  thus  separated 
from  her  husbaud,  without  his  consent:  pro- 
vided, the  husband  or  wife  not  consenting 
la  capable  of  giving  such  consent"  Secticm 
224:  "A  legitimate  child  cannot  be  adopted 
without  the  consent  of  Its  parents,  If  Uving, 
nor  an  illegitimate  c^Md  vrlthout  the  con- 
sent of  its  mother.  If  living,  except  that  con- 
sent is  not  necessary  from  a  father  or  moth- 
er deprived  of  clvU  rights  •  •  •  or  who 
has  been  judicially  deprived  of  the  custody 
of  the  child  on  account  of  cruelty  or  nef^lect" 
Section  225:  "The  consent  of  a  child,  If  over 
the  age  of  twelve  years,  Is  necessary  to  Its 
adoption."  Section  226,  (as  It  read  In  1874:) 


"The  person  adopting  a  child,  and  Uie  cMld 
adopted,  and  the  other  persons  whose  con- 
sent la  necessary,  must  appear  before  the 
county  Judge  of  the  county  where  the  person 
adopting  resides,  and  the  necessary  consent 
must  thereupon  be  signed,  and  an  agreement 
be  executed  by  the  person  adopting,  to  the 
effect  that  the  cMld  shall  be  educated  and 
treated  In  all  respects  as  his  own  lawful  child 
should  be  treated."  Then  follows  section 
227,  upon  which  the  respondent  places 
special  reliance,  and  which  provides:  "The 
judge  must  OTamino  all  persons  appearing 
before  him  pursuant  to  ib»  last  section, 
each  separately,  and.  If  satisfied  that  the 
interests  of  the  ddld  will  be  prtMuoted  by 
the  adoption,  he  must  make  an  Mder  dedar- 
Ing  that  the  child  shall  thenceforth  be  re- 
garded and  treated  in  all  respects  as  the 
diHd  of  the  person  adopting.*' 

The  language  of  this  section.  If  literally 
crastmed,  la  broad  enou^  to  require  the  ez> 
amlnatlon  of  an  infant  incapable  of  consent- 
ing to  the  proceeding,  or  of  giying  to  the 
Judge  any  Information  which  could  aid  him 
in  detmnbdng  whether  to  give  or  withhold 
his  consent  to  the  adoptton;  and  tiie  ooateDi- 
tioi  ot  rempaoAeat  on  this  point  is  ibat  the 
section  is  mandatory,  and  must  receive  this 
literal  coostmctlon;  and  that  without  the 
examination  of  such  an  infant  the  proceed- 
ing for  Its  adoption,  alttioui^  ifi^pilar  in  every 
other  respect,  and  acquiesced  in  by  all  of 
the  parties  to  it,  la  and  mi^  be  collater^ 
ally  assailed  by  a  stranger  to  the  proceeding. 
We  are  unable  to  accept  this  as  a  correct  In- 
terp relation  of  the  statute.  The  adoption  of 
a  child  under  the  secttim  of  the  QyH  Code 
above  dted  is  not  a  Judicial  proceeding,  (In 
re  Stevens.  83  OaL  822,  23  Pac.  Rep.  870,) 
although  the  sanction  of  a  Judical  officer  is 
required  for  its  crasummatlon.  The  proceed- 
ing is  essentially  one  of  contract  between  the 
parties  whose  consent  is  required.  It  is  a 
contract  of  a  very  sol^n  nature,  and  for 
this  reason  the  law  has  wisely  thrown 
aronnd  its  creation  certain  safeguards,  by  re- 
quiring, not  only  that  it  shall  be  entered  Into 
in  the  presence  of  a  judge,  but  also  that  it 
shall  receive  his  sanction,  which  Is  not  to  be 
given  until  he  has  satisfied  himself  of  these 
three  things:  First,  that  the  person  adopt- 
ing is  10  years  older  than  the  child;  second, 
that  all  the  parties  whose  consent  is  re- 
quired do  consent,  fully  and  freely,  to  the 
making  of  such  contract;  third,  that  the 
adoption  contemplated  by  the  contract  will 
be  for  the  best  Interest  of  the  diild  adopted. 

It  is  apparent  that  the  only  object  of  sec- 
tion 227  Of  the  Civil  Ck>de  in  directing  the 
judge  to  examine  the  parties  who  are  re- 
quired to  appear  before  him  Is  that  he  may 
satisfy  himself  in  relation  to  the  facts  just 
mentioned,  and  the  subject  of  the  examina- 
tion is  to  be  confined  to  these  three  matters; 
and.  In  order  that  he  may  thus  satisfy  him- 
self that  a  child  over  the  age  of  12  years,  or 
a  wife  wtiose  consent  Is  necessary,  does  f redy 
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consent  to  13ie  adoption,  the  Judge  IB  required 
to  eramtne  the  parties  sepuntelr.  But  the 
examination  of  a  child  whoee  consent  to  the 
contract  Is  nnneceasaiy,  and  who  Is  of  sach 
tender  jean  that  it  is  incapable  of  exodsing 
imy  Jadgment  as  to  the  effect  ol  such  con- 
tract upon  its  interests,  would  certainly  be  an 
Idle  thing  to  do,  and  the  section  ahonid  not 
receive  snch  an  extremely  narrow  and  literal 
'CoDstnictloa  as  to  make  the  examination  of 
«aCh  a  vMU  mandatory,  and  its  omission 
fatal  to  the  creation  of  a  ralld  contract,  tdnd- 
ing  upcm  adults  who  hare  done  ererytiUng 
required  of  them  in  order  to  manifest  their 
full  and  tree  cmisent  to  soch  adoption.  The 
proTisicHi  In  rdation  to  the  separate  exam- 
inatlon  of  the  parties  to  such  contract,  most 
certain^  in  so  fiir  as  it  is  applicable  to  a 
child  under  the  age  of  consent.  Is  simply  di- 
rectory, and  is  to  be  complied  with  or  not. 
In  tiie  discretion  of  the  judge.  "Unless  a  feir 
conitideratlon  of  a  statute  dlrecttaig  the  mode 
of  proceeding  of  public  officers  shows  that 
the  legislature  intended  compliance  with  the 
pruTlsl(m  in  relation  tfaonto  to  be  essential 
to  the  validity  ot  the  proceeding,  it  Is  to  be 
regarded  aa  directory  merely.  Thus,  direc- 
tions wUch  are  not  of  the  essence  of  the  thing 
to  be  done,  but  which  are  given  with  a  view 
merely  to  the  proi>er,  orderly,  and  prompt 
conduct  of  the  business,  and  by  the  failure 
to  obey  wlilch  the  rights  of  those  interested 
wiU  not  be  prejudiced,  are  not  commonly 
to  be  regarded  as  mandatory;  and,  if  the  act 
is  performed,  but  not  In  the  time  or  In  the 
precise  mode  Intended,  it  will  still  be  suffi- 
cient, if  that  whidi  is  done  accomplishes  the 
substantial  purposes  of  the  statute."  Suth. 
St.  Const  p.  57S;  Jones  v.  State,  1  Kan.  27»: 
Pe<'ple  T.  Supervisors,  34  N.  Y.  272.  In  this 
hitter  case  the  court  said:  "A  strict 
ItKral  adherence  to  the  letter  and  form  of  a 
srittittc  in  minor  or  nonessential  particulars 
will  ( ften  defeat  a  remedy  or  destroy  a  rlsht 
which  It  was  the  principal  Intention  of  the 
Icpinliitrre  to  create  i.)r  provide.  Where  the 
statute  directs  an  act  to  be  done  in  a  certain 
wiiy.  or  at  a  certain  lime,  and  a  strict  com- 
plinufo  as  to  the  time  or  form  does  not  sii> 
peitr  to  the  Judicial  mind  to  be  eRsentl.*.!,  Ilio 
proceedings  are  held  valid,  though  the  com- 
iiinnd  cl  the  statute  hns  been  disrpganii>il." 
Keeping  in  view  the  foregoing  rule  for  de- 
termining whether  the  provisions  of  a  stat- 
ate  relating  to  the  mode  of  proceeding  by  a 
public  officer  are  mandatory  or  simply  di- 
rectory, and  looking  at  the  substantial  ob- 
ject which  the  statute  has  in  view  in  re- 
iiulring  the  judge  to  examine  the  parties  ap- 
pearing Ijefore  him  for  the  purpose  of  enter- 
ing Into  the  contract  of  adoption,  It  la  clear 
to  ns  that  the  examination  of  a  child  under 
the  age  of  consent  should  not  be  deemed  In- 
dispensable to  the  validity  of  the  adoption 
proceeding. 

The  cases  of  Long  v.  Hewitt,  44  lows,  86S; 
Tyler  v.  Reynolds,  63  Iowa,  146,  4  N.  W. 
Rep.  902;  Shearer  t.  Weaver,  66  Iowa,  678, 


9  N.  W.  Rep.  907;  Furgeson  t.-  Jtmea,  17  Or. 
204,  20  Pac.  Rep.  8^;  Ex  parte  Chambers, 
80  Cal.  219,  22  Pac.  Kep.  138;  and  Ex  parte 
Clark,  $7  Cal.  G40.  25  Pac.  Rep.  907.— dted 
by  respond^t,  are  neither  of  them  in  cm- 
fllct  with  the  views  here  expressed,  as  an 
examination  of  those  cases  will  show.  In 
Iowa  the  statute  requires  that  the  act  of 
adoption  sbaU  be  evidenced  by  an  instror 
ment  in  writing,  signed  1^  the  parents  or 
others  named,  and  provides  ftiat  "upon  the 
execution,  the  acknowledgment,  and  filing 
for  record  of  such  instrument,  the  rl^ts, 
duties,  and  relations  between  the  parmt  and 
child  by  adoption  diaU  thereafter  •  •  • 
be  the  same  as  exist  by  law  between  the 
parent  and  child  by  lawful  birth;"  and  It 
was  held  In  each  ot  the  above-cited  cases 
from  the  supreme  court  o£  that  state  ihat 
untn  the  tnstrument  was  filed  for  record 
its  exocntl(m  woa  not  complete;  that  the  fll* 
Ing  tor  record  was  In  the  nature  of  a  delivery, 
and  was  necessary  in  order  to  give  TalidlQr 
to  the  instrument  Thus  in  Tyler  v.  Reyn- 
olds. 63  Iowa.  140.  4  N.  W.  Rep.  902,  the 
court  said:  "The  statutory  conditions  and 
terms  are  that  the  written  instrument  must 
be  executed,  signed,  acknowledged,  and  filed 
for  record.  When  this  is  done,  the  act  Is 
complete.  If  the  named  requisites  are  not 
done,  then  the  act  is  not  complete,  and  the 
child  cannot  Inherit  from  the  parent  by  adop- 
tion." This  Is  the  ground  upon  which  all  the 
above-cited  cases  from  the  supreme  court  of 
Iowa  were  decided,  and  it  will  thus  be  seen 
that  they  are  all  based  upon  the  sound  legal 
principle  that,  until  the  parties  whose  con- 
sent Is  necessary  to  the  formation  of  a  con- 
tract have  performed  every  act  which  the 
statute  requires  of  them  in  order  to  manifest 
such  consent,  the  contract  Is  not  complete. 
In  Oregon  adoption  Is  a  judicial  proceeding, 
and  under  the  statute  of  that  state,  in  order 
to  give  the  court  jurisdiction  to  proceed,  the 
natural  parents  must  be  served  with  notice, 
or  must  consent  to  the  decree;  and  In  Fur- 
geson V.  Jones,  17  Or.  204,  20  Pac  Rep.  842, 
the  only  matter  decided  was  tlmt  a  decree 
of  adoption  without  notice  to  the  natural 
parent,  and  without  his  consent,  was  void 
for  want  of  jurisdiction  In  the  comrt  render- 
ing the  decree.  The  distinction  between  that 
case  and  this  is  most  obvious.  In  this  state, 
as  we  have  seen,  adoption  Is  simply  a  matter 
of  contract,  and  In  the  case  before  us  all  of 
the  parties  whose  consent  was  necessary  to 
the  formation  of  such  contract  entered  Into 
the  same  freely  and  voluntarily,  and  with 
the  sanction  of  the  pmper  officer.  In  Ex 
parte  Chambers,  80  Cnl.  210,  22  Pac.  Rep. 
138,  Involving  the  right  to  the  custody  of  a 
child.  It  appeared  that  the  order  for  its  odop- 
tion  was  made  without  the  consent  of  the 
managers  of  the  orphan  asylum  having  the 
care  of  the  child,  and  such  consent  was  re- 
quired by  the  statute  under  which  the  adop- 
tion proceeding  was  liad.  The  court  held  the 
adoption  Invalid,  because  ot  the  failure  to 
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comply  vlth  this  essential  reqtilremeDt  of  tbe 
law,  and  It  was  with  reference  to  this  omis- 
sion that  the  court  used  the  general  Innsunge 
relied  npon  hj  the  reepundent  here.  Baying: 
"The  power  to  adopt  minor  children  is  a 
creation  of  the  statute  unknown  to  the  com^ 
mon  law,  and  the  mode  must  be  held  to  be 
the  measure  of  the  power."  The  court  sim- 
ply meant  by  this  language  that  the  statute 
having  made  the  consent  of  certain  parties 
necessary,  there  could  be  no  valid  adoption 
without  such  conaoit.  In  Bx  parte  daric*  87 
Oftl.  638,  25  Pac  Rep.  067,  the  natoral  mother 
was  seeking  to  obtain  the  custody  of  her 
dilld  £rom  John  D.  Betdln  and  his  wtte,  who 
cUlmed  to  be  the  adopted  parents  of  the 
diild,  and  the  casa  was  submitted  to  the 
court  upon  the  record  of  the  adoption  pro- 
oaedingB  alme^  and  the  court,  in  1^  opinion, 
apeaklag  of  this  reoMd,  uld:  "It  will  be  ob- 
searred  that  the  paiwtts  consraited  to  the 
adoptioa  of  tbdr  (diUd  Jacob  Renlln,  that 
the  asreonent  to  ad<^  1>  B^pied  by  David 
RenUn,  and  that  the  order  of  the  court  gives 
the  cfaUd  to  Jacob  Beulin.  There  is  nothing 
in  the  record  of  flie  proceeOmg  to  «how  that 
the  names  Jacob  BeuUn,  David  and  J<^ 
D.  ReuUn  Indicate  one  aoA  the  nune  pwson.'* 
And  npon  this  record,  which  did  not  show 
that  the  parrats  of  the  chUd  had  ever  cm- 
sented  to  its  adoptlcm  John  D.  BeuUn,  or 
that  John  D.  ReuUn  had  ever  agreed  to  Bdopt 
the  chnd,  0^  that  the  Judge  had  ever  made 
an  order  dedaring  the  child  adopted  by  him, 
the  court  held  that  the  natural  mother  was 
entitled  to  the  custody  of  the  child,  saying: 
"In  our  opinion,  the  order  Is  void,  and  af- 
fords respondenta  no  warrant  for  the  detoir 
tlon  ot  the  child.  It  confers  no  rl|^ts  up<m 
them,  and  is  manifestly  too  uncertain,  when 
read  In  connection  with  the  agreements  and 
consents  iq>on  which  It  was  based,  to  render 
any  one  llaUe  as  the  paraat  t>y  adoptitmr- 
especially  one  whose  name  does  not  appear 
In  the  record  at  all."  And  this  was  all  that 
was  decided  in  that  case,  and  was  the  imly 
qneati<m  before  the  court  It  Is  true  that  it 
was  also  said  In  tlie  ophilon  In  that  case  by 
way  of  argoment:  "The  cUld  by  adoption 
cannot  inheilt  from  the  adopting  parent  im- 
lest  the  act  of  adoption  has  been  done  In 
strict  accordance  with  the  statute.  No  mat- 
ter how  persuasiTe  may  be  the  equities  of 
the  child's  case,  or  how  clear  the  Intention 
of  all  parties,  it  must  appear  that  the  statu- 
tory  conditions  have  been  strictly  performed, 
otherwise  the  relation  never  existed,  and  the 
right  to  inherit  never  was  acquired.  •  •  • 
It  cannot  be  said  that  one  conditifm  Is  more 
in^Kirtant  than  another."  But  it  Is  evident 
that  the  court.  In  saying  that  one  condition 
or  provision  of  the  statute  concerning  adop- 
tion was  no  more  important  than  another, 
was  speaking  of  essential  conditions,  such  as, 
under  a  propw  construction  of  the  statute, 
are  mandatory,  as  the  case  then  imder  con- 
stderatiw  was  one  where  there  had  been  a 
^nre  to  observe  essential  requirements  of 


the  law,  the  <»^er  of  adoption  not  being 
based  upon  an  agreement  dgned  by  the  per- 
son Dnmed  in  such  order  as  the  adopting 
parent;  nor  did  the  record  there  show  any 
consent  npon  the  part  of  the  natural  parents 
of  the  child  to  its  adoption  by  the  respond- 
ents In  that  case. 

In  Gohe^  v.  Vlr^nla,  6  Wheat  264,  Chief 
Justice  Marshall  repeated  the  rule  which  it 
Is  always  necessary  to  keep  in  mind  when 
0(Histrulng  the  oj^on  of  a  coiurt  He  said: 
"It  Is  a  maxim  never  to  be  disregarded  tliat 
general  expressions  in  ev^  opinion  are  to 
be  taken  In  connection  with  the  case  in  whidi 
those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  req;>ected,  but 
ought  not  to  omtEOl  the  Judgment  In  a  sub< 
sequent  suit  when  the  veiy  point  is  present* 
ed  for  dedslcm."  And  Lord  Manners,  In  Ke- 
vell  V.  Huss^.  2  Ball  &  B.  286,  said  npon 
this  same  point:  "It  Is  always  nnsatlafac* 
toty  to  abstract  altogether  the  reasoning  ot 
the  court  In  any  reported  case  from  the  facts 
to  which  this  reasoning  Is  mwnt  to  apply. 
It  has  a  tendency  only  to  misrepreerat  one 
Judge  and  to  mislead  another."  Tlw  opinion 
In  Bx  parte  Clark,  supra,  when  construed 
tOid  limited  aa  U  must  be  the  facts  of 
that  case.  Is  not  in  conflict  with  the  conclu- 
aloni  here  announced,  that  the  statute  In  relar 
tion  to  adoptl<m  most  reoetre  a  reascmable 
ccmstruotlon,  and  that  a  substantial  com- 
pliance with  Its  essentia]  provlfAons  is  all 
Oiat  Is  required  in  order  to  ^ect  a  valid 
adopthn.  The  essoitlal  foundation  of  the 
proceeding  is  tlie  oonaent  of  the  persras 
named  in  the  statute;  and  when  this  has 
been  given  In  tlie  presence  of  tlie  proper 
Judg^  uid  manifested  in  writing,  and  1^  the 
order  of  swdi  judg^  the  contract  cannot  be 
declared  Invalid  because  of  some  merely  tech- 
atcal  objection  to  the  manner  In  which  the 
Judge  who  signed  the  order  of  adoption  may 
have  discharged  Ills  duty  In  the  premises. 

2.  The  findtog  of  the  court  that  the  agree- 
ment of  the  deceased  to  adopt  the  petitioner, 
and  the  consent  of  her  father  thereto,  were 
not  signed  or  acknowledged  before  the  coun- 
ty Judge  of  San  Joaqoln  county.  Is  not  sua* 
tained  by  the  evidence.  The  mly  basis  for 
this  finding  seems  to  be  that  there  was  no 
evidence  that  the  papers  were  actually  signed 
In  the  presence  of  the  Judge,  and  that  the 
recitals  In  the  order  show  that  th^  were 
fdgned  and  filed  with  the  clei*  of  the  court 
before  the  parties  appeared  before  the  Judge. 
But  the  evidence  does  show  that  the  papers 
were  actually  signed  by  the  parties,  and  the 
court  so  finds,  and  they  were  presented  to 
the  Judge  at  the  time  he  made  his  order  there- 
on. This  was  sutficient  It  can  make  no 
difference  whether  the  papers  already  prop* 
eriy  signed  were  presented  to  the  Judge  by 
the  parties,  or  whether  such  papers  were 
i^gned  by  them  at  the  time.  The  substan- 
tial thing  required  by  the  statute  is  that  the 
parties  whose  consent  Is  required  do  consent 
In  the  presence  of  the  Judge,  and  that  8u<di 
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consent  la  maulfeeted  by  wrttlngB  then  de- 
livered by  them  for  that  purpose. 
Judgment  and  order  reversed. 

We  eoucnr:  GAROUTTE,  J.;  McFAR- 
LAKD,  J.;  FITZGBRAU),  J. 

BKATTT,  O.  J.  I  concur  In  the  judgment 
and  generally  In  the  opinion  of  Justice  DB 
HAVEN,  but  I  am  not  wlUlng  to  say  that  the 
proTlBlona  of  the  statute  requiring  the  Judge 
before  whom  an  adoption  proceeding  la  had 
to  examine  the  child,  even  when  of  tender 
years,  la  In  no  sense  mandatory.  The  proTi- 
idon  Is  designed  to  safeguard  the  Interests  of 
the  child,  and  It  may  be  that  she  or  one  pro- 
ceeding In  h^  behalf  could  attack  the  valid- 
ity of  the  order  upon  the  ground  Uiat  the 
statute  had  not  been  strictly  porsoed.  Aa  to 
fdiildren  under  12  years  of  age  the  proceed- 
ing la  strictly  In  Invltum,  and  to  change  or 
Abridge  th^  natural  rights  the  prescribed 
^nrocedure  must  be  strictly  followed.  But  It 
does  not  lie  bi  the  month  of  a  stranger,  or 
one  ffi«*miTig  through  an  adult,  and  a  consent- 
ing party  to  the  adcvtlon  proceeding,  to  say 
that  because  the  Interests  of  the  passive  and 
he^less  subject  ot  it  were  not  so  carefully 
looked  after  as  they  should  have  been  she 
must  therefore  be  deprived  of  the  advan- 
tages of  the  wder  vt  adoption  to  whidi  she 
has  always  conformed,  and  the  protection  of 
which  she  invokes. 

HARRISON,  X.  (dissenttag.)  William  B. 
Johnson  died  Intestate  In  San  Joaquin  coun- 
ty, January  1^  1891,  and  on  the  ISQi  of  Feb- 
ruary, 1891,  letters  of  administration  upon 
Ilia  estate  wexe  granted  by  the  superior  court 
of  that  coun^  to  Eugene  W.  Kay.  April  10, 
1S91,  Mary  Ellsn  Johnson  Howell,  wife  of  M. 
D.  Howell,  filed  a  ^petition  In  said  court,  al- 
leging that  she  was  the  child  and  sole  hnlr  of 
(he  decedent,  and  therefore  entitled  to  letters 
of  administration  upon  his  estate,  ami  pi-ny- 
Ing  that  the  letters  theretofore  gninted  to 
Kay  be  revoked,  and  thnt  she  bo  iippolnted 
administratrix  of  a^d  estate.  To  this  peti- 
tion answers  were  made  by  Kay,  both  as  ad- 
ministrator and  as  one  of  the  noxt  of  kin  of 
the  deceased,  and  also  by  Mollie  Settle,  a 
grandnicce  of  the  decedent,  contesting  the 
application  of  Mrs.  Howell,  and  denying  that 
she  was  the  child  of  the  deceased,  or  entitled 
to  any  portion  of  his  estate.  At  the  hearing 
before  the  superior  court  the  evidence  pre- 
sented was  limited  to  that  Involving  the  de- 
termination of  the  Issue  whether  Mrs.  How- 
ell was  the  child  of  the  decedent.  The  evi- 
dence offered  by  her  In  support  of  this  avw- 
ment  consisted  of  certain  proceedings  taken 
before  the  county  judge  of  San  Joaquin  coun- 
ty, July  8,  1874,  for  the  piuT)ose  of  her  adop- 
tion by  the  decedent,  under  the  provisions 
of  the  OivU  Code.  The  court  held  that  these 
proceedings  were  not  In  conformity  with  the 
provisions  of  the  Code,  and  that  the  petition- 
er bad  not  been  adopted  as  a  child  of  the  de- 
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cedent,'  and  therefore  was  not  his  heir,  and* 
dismissed  her  petition.  From  the  ordw  deny- 
ing her  application,  and  the  Judgment  entered 
thereon,  she  has  appealed  to  this  court. 

The  question  presented  for  consideration 
upon  the  appeal  Is  whether  the  pRx^edings- 
for  adoption  taken  before  fhe  county  Judge 
suffldently  complied  with  the  requirements 
of  tlie  GItU  Gode  to  constitute  the  petitionw 
the  child  of  the  decedent  The  pcdnt  chiefly 
urged  in  support  of  the  Judgment  of  the  su- 
perior court  la  that  It  appears  upon  the  face 
ct  the  order  made  by  the  county  Judge  tluit 
he  did  not  make  ai^  examination  of  the 
child  whose  adoption  was  sought,  as  required 
by  the  Gode  before  he  could  make  an  order 
sanctioning  the  adoption,  while  m  the  part 
of  the  appellant  It  is  contended  that  under 
the  drcnipstances  of  tills  case  no  examina- 
tion of  the  child  was  required. 

The  evidence  offered  in  aupport  of  tike 
dalm  of  adoption  oomristed  <tf:  (1)  A  peti- 
tion by  Johnson  to  the  coonly  Judge  setting 
forth  tiiat  the  child  was  about  five  yean  of 
age;  that  fhe  petltimervniBdesbrona  of  adopt- 
ing the  child,  and  had  made  .a  writtm 
agreemeat  to  that  effect;  that  Uie  motfaw  of 
the  child  was  dead;  that  its  father  had  ^ven 
his  consent  In  writing  to  Ite  adoptUm  by  the 
petitioner,  and  praying  the  Judge  to  mal» 
an  order  declaring  that  the  child  be  adopt- 
ed and  treated  by  him  as  his  lawful  child. 
To  this  petition  was  annexed  a  request  of  the 
father  of  the  child  that  the  oonnty  Judge 
would  make  an  order  of  adoption.  (2)  An 
agreement  executed  by  the  petitioner  to  tiie 
father  that  he  would  adopt  and  treat  tiie 
dilld  In  all  req;»eets  as  his  own  lawful  cSilId 
should  be  treated.  (8)  An  order  signed  by 
the  county  Judge  reciting  the  fllli]«  of  the 
petition  and  the  facts  therein  recited,  and 
the  filing  of  the  consent  and  the  agreement; 
and  also  that  "the  said  David  G.  Strnhan,  tiie 
father  of  said  minor,  and  the  said  minor, 
Mary  Eliza  Strahan,  and  the  said  petitioner, 
being  present  before  the  county  Judge  of  said 
coimty  of  San  Joaquin,  in  open  court,  wm% 
then  and  ther^  (save  and  except  said  child) 
duly  sworn  and  examined  separately  in  re- 
lation thereto;"  and  ordering  "that  said  Mary 
Eliza  Strahan,  minor  child  of  said  David  G. 
Strahan  and  Nancy  Ann  Strahan,  be  adopted, 
and  that  the  said  minor  is  hereby  adopted, 
by  said  William  B.  Johnson,  under  and  In 
pursuance  of  chapter  2,  tit  2,  of  the  Glvll 
Code  of  California,  and  the  acts  amendatory 
thereof,  and  that  said  Mary  Eliza  Strahan  be 
regarded  aud  treated  In  all  respects  as  the 
child  of  said  William  B.  Johnson,  and  that 
she  take  his  family  name."  These  documents 
wore  severally  entitled  "In  the  County  Court 
of  San  Joaquin  County,"  and  were  each  In- 
dorsed by  the  clerk,  "Filed  July  8,  1874." 

Adoption  has  the  effect  to  change  the 
status  of  an  individual  from  that  which  was 
Impressed  upon  bim  at  his  birth,  and  can 
never  talte  place  unless  authorized  by  some 
positive  law,  and  then  only  to  the  extent  so 
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anthorized,  and  in  the  manner  prescribed  by 
the  statute  conferring  such  anthority.  The 
common  law  made  no  provision  for  adop- 
tion, but  within  the  past  50  years  statutes 
upon  that  subject,  and  providing  for  Its  ex- 
ercise, have  been  enacted  in  a  majority  of 
the  states  of  this  country.  The  prindpleB 
upon  wUch  these  statutes  are  based  are 
taken  from  the  civil  law.  They  are  also  to 
be  found  In  the  Twelve  Tables,  and  were 
the  subject  of  many  social  regulations  in  Bo* 
man  history,  and  were  finally  embodied  by 
Ji^inlan  in  his  Institutes.  Liber  1,  tit  11, 
De  AdoptlonlbuB.  Under  this  system  an 
adoption  was  always  attended  with  restric- 
tions, and  made  a  matter  of  public  ceremo- 
ny and  sanction.  Code  Just  lib.  8,  tit  48. 
The  provislofis  necessary  to  effect  an  adop- 
tion vary  In  different  states,  and  hence.  In 
considering  opinions  of  other  courts,  it  Is  nec- 
essary to  read  them  in  the  light  of  the  stat- 
ntes  nnder  which  they  were  given.  In  many 
of  the  states  the  proceedings  partake  of  the 
nature  of  a  judicial  proceeding,  either  in  the 
form  of  an  action  in  court  upon  notice  to 
the  interested  parties,  wherein  a  judgment 
is  rendered  from  which  an  appeal  may  be 
taken,  or,  if  not  tn  the  form  of  an  action, 
are  conducted  in  the  presence  of  the  court 
eo  far  as  to  be  made  a  matter  of  record 
therein  under  its  sanction;  while  in  others 
the  act  of  adoption  is  invalid  until  It  has 
been  anthenticated  before  some  designated 
<^lcer,  and  made  a  matter  of  public  record, 
^nie  provlidons  of  the  Civil  Code  of  this 
state  differ  materially  from  those  of  any 
other  state  to  irtiidi  onr  attention  has  be«i 
called,  and  are  characterired  by  much  great- 
er  almpllcl^.  The  various  steps  requisite 
to  an  adoption  under  this  Code  are  in  the 
natore  of  a  deed  of  adoption,  which  Is  ie> 
qnlred  by  the  statute  to  be  authenticated  be- 
fore tile  county  judg&  Upon  such  antlienti- 
catlon  and  sanction  the  act  ot  adoption  la 
complete,  and  when  thus  executed  and  ftn- 
thentlcated  becomes  the  only  evidence  by 
which  the  adoption  can  be  established. 
These  provisions  of  the  OlvU  Code  are  In  no 
respect  judicial  in  their  requlrementa,  and 
are  oitix^  dissociated  from  any  Judicial 
supervision  or  sanction.  The  provision  for 
th^r  sanction  hy  tiie  comity  Judge  does  not 
m^e  it  a  Judicial  proceeding,  or  subject  the 
acts  done  to  the  rules  governing  Jndldal 
acts.  The  county  judge  has  been  selected 
by  the  l^lslatore  as  tile  officer  to  be  charged 
with  the  function  <rf  Bolemnlxtug  the  cere- 
mony of  adoption,  bat  his  duties  in  the  ex* 
erdse  of  that  function  are  no  more  of  a  Ju- 
dicial character  than  would  be  the  same 
duties  if  performed  before  a  notary  public. 
In  re  Stevens,  83  Gal.  331,  23  Pac.  Bep.  STB. 
See,  also,  People  v.  Bush.  40  OaL  346.  Ju- 
risdiction, in  the  sense  In  which  that  term 
is  ordinarily  employed,  is  not  predicable  of 
the  function  of  the  judge  In  making  the  or- 
der which  he  Is  authorized  to  make  under 
section  227  of  the  a,Til  Oode^  but  his  action 
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thereunder  resembles  more  the  execution  of: 
a  power  conferred  upon  him  by  the  statute. 
The  statute  has  cdnf  nred  upon  him  an  au- 
thority to  make  the  order  provided  in  that 
section  whenever  cotain  condlti<ms  have  been, 
complied  with,  but  as  the  power  to  make  the 
order  is  conditional,  It  Is  always  regulslte  to 
show  that  the  condition  under  which  the 
authority  could  be  exercised  existed,  before 
the  exerdse  of  the  power  can  be  invoked  In 
support  of  any  right  claimed  thereunder. 
There  is  no  provision  In  the  Code  anthoriMng 
or  sanctioning  tbe  filing  of  the  instruments 
with  the  cl«Tk,  or  making  a  record  of  the 
act  of  adoption,  or  of  the  order  of  the  coun* 
ty  judge,  either  In  the  minutes  of  the  court 
or  In  any  of  the  public  records  of  ihe  county^ 
The  law  upon  this  subject  as  it  existed  in 
1874  Is  contahied  in  sections  226  and  227  of 
the  CIvU  Code,  which  are  as  follows:  "Sec. 
226.  The  person  adopting  a  child,  and  the 
dilld  adopted,  and  the  other  persons  whose 
consent  is  necessary  must  appear  before  the 
county  Judge  of  the  county  where  the  per- 
son adopting  resides,  and  the  necessary  con- 
Bent  must  thereupon  be  signed,  and  an  agrees 
ment  be  executed  by  the  person  adopting  to 
the  effect  that  the  child  shall  be  adopted 
and  treated  in  all  respects  as  his  own  lawful 
child  should  be  treated.  Sec.  227.  The  Judge 
must  ezandne  all  persons  appearing  before 
him  pursuant  to  the  last  section,  each  sepa- 
rately, and,  if  satisfied  tint  the  Interests  of 
the  child  will  be  promoted  l>y  Oie  adoption, 
he  must  make  an  order  declaring  tiiat  tiie 
child  shall  henceforth  be  regarded  and  treat- 
ed in  all  respects  as  the  child  of  the  person 
adopting."  From  these  sections  It  is  seen 
that  the  acta  to  be  performed  before  the 
adcvtiw  10  complete  are:  First  The  per- 
son adopting  tile  child,  and  tiie  child  adopt- 
ed, ti^^ther  with  its  parent  or  parents,  most 
all  a^Hear  before  tiie  county  Judg^  and  he 
m,ust  make  a  separate  eoEamlnatlon  ai  eadi 
of  the  peisfms  appearing  before  him.  Seo 
ond.  The  parents  of  the  child  must  execute 
a  written  consent  to  its  ad<^tian  by  the  pa> 
son  proposing  to  adopt  it;  and  he  must  eze- 
cute  an  agreement  to  the  effect  that  the 
child  shall  be  adopted  and  treated  in  all 
respects  as  his  own  lawful  diild  should  be 
treated.  Third.  After  sudb  adopticm  and  tiie 
execution  of  said  instruments,  the  Jndge, 
"if  satlsfled  that  the  interests  of  the  tSOlA 
will  be  promoted  by  the  adoption,"  must 
make  an  order  sanctioning  the  adoption  of 
the  child.  The  Code  is  silent  as  to  the 
diaractef  and  extent  of  the  examination  to 
be  made  by  the  Judge  of  either  of  the  per- 
sons who  are  to  appear  before  iiim.  bat,  in- 
asmuch as  the  evident  object  of  this  exami- 
nation is  that  the  Judge  may  be  satisfied 
that  the  Interests  of  the  child  will  be  pro- 
moted by  the  adoption,  it  la  apparrat  that 
the  extent  as  well  as  tbe  character,  of  the 
examination  must  be  determined  by  the 
Judge  according  to  the  (^cumstances  of  each 
case.  The  provision  of  tiie  section  Is^  how- 
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erer^  Imperative  and  mandatorr  that  the 
judge  "most  racamine  all  peisons  Onclndl^K 
the  dilld)  appearing  before  him."  The  tact 
that  the  consent  of  the  child,  If  under  12 
^ears  of  age,  Is  not  required,  does  not  ob> 
Tlate  the  neceaslfy  of  Its  lamination.  The 
examination  Is  not  fOr  the  purpose  of  ob- 
taining any  consent,  am  that,  both  of  the 
parent,  as  well  as  the  adopter,  must  hare 
been  prerloualy  given,  and  Is  required  to  be 
evidenced  by  writing,  but  Is  for  the  purpose 
of  satisfying  the  Judge  Aether  the  Intwests 
of  the  child  will  be  promoted  by  the  adop- 
tion. There  wonld  seem  to  be  a  greater 
necessity  for  an  examlnatbm  1^  the  Judge  of 
a  child  onder  12  years  of  age  than  of  one 
above  that  age,  for,  as  Ae  child  above  12 
years  ffiC  age  must  give  Its  Individual  con- 
sent, the  ascertainment  whether  such  con- 
sent was  voluntary  would  greatly  dispense 
with  any  further  examination,  ^ereos.  in 
the  case  of  an  Inflant  under  12  yean  of  age, 
a  greater  reaponslUllty  Is  pla<»d  upon  the 
Judge  In  detmnlnittg  whether  the  Interests 
of  the  chUd  will  be  sidiserved  by  ibe  adop- 
tion. For  this  purpose  the  Judge  would  nat- 
urally inquire  Into  Ibe  character  and  dr* 
cumstances  of  the  person  adopting,  the  mo- 
tives influencing  tbo  parent  to  ^ve  Its  con- 
sent, the  blstory  and  life  of  the  dilld;  and 
whenever  the  child  was  capaMe  of  giving 
expression  to  its  feelings  or  wishes,  these 
feelings  and  wishes  would  be  not  (mly  prop- 
er, but  essential,  subjecto  of  examination. 
The  character  at  the  cblld.  Its  sex.  Its  age. 
its  feelings  towards  Its  parent,  as  well  as 
towards  tiie  adopter,  would  all  be  elements 
for  the  purpose  of  giving  to  the  Judge  Infor- 
mation on  which  to  base  his  determination. 

The  precise  age  at  which  an  dxamlnaUon 
would  be  followed  with  results  tending  to 
the  satlsflactlon  ot  the  Judge  cannot  be  fixed 
by  general  rules,  but  must  be  left  to  the 
Individual  case.  Even  In  matters  which  af- 
fect the  Interests  of  other  persons,  and 
wh^e  the  child  Is  without  any  interest,  he 
can  be  a  witness  If  over  10  years  of  age, 
and  also,  though  under  that  age,  if  he  Is  ca- 
pable of  receiving  Just  impreealons  of  the 
facts  respecting  which  he  Is  examUied,  and 
of  relating  them  truly.  Code  Civil  Proc. 
S  1880.  There  Is  no  precise  age  at  which  a 
diild  can  be  regarded  as  ahsolutely  disqual- 
ified from  testifying,  and  therefore  it  has 
beoi  wisely  left  to  the  Judge  to  determine, 
after  an  examination  In  each  particular 
case,  the  extent  to  which  he  will  prosecute 
bis  Inquiries  for  the  purpose  of  determin- 
ing its  competency.  The  rule  which  for- 
merly obtained  In  England,  that,  as  the 
child  could  not  be  examined  except  under 
oath,  Its  evidence  was  excluded  unless  it 
understood  Qie  nature  of  an  oath,  not  only 
does  not  obtain  In  this  state,  but  would  be 
Inapplicable  to  the  case  under  considera- 
tion, as  the  examination  of  neither  of  the 
parties  Is  required  to  be  under  oath.  While 
an  infant  of  only  a  few  months  of  age 


would  not  be  competent  to  revpond  to  any 
examination  by  the  Judg^  It  is  equally  dear 
that  a  child  of  11  years  of  age  would  be 
presumed  to  have  decided  preferences  wbldL 
should  be  consulted  for  the  purpose  of  sat- 
isfying the  Judge  whetiier  Its  intovsts  would 
be  promoted  by  the  adoption  proposed.  A 
cblld  of  five  years  of  age  has  ordinarily 
readied  sndi  maturltg:  as  to  be  able  to  have 
preferences  as  well  as  memory,  fiul  to  give 
intelligent  responses  to  the  questions  that 
might  be  put  to  it  by  tiie  Judgb  It  was 
doubtless  for  this  reason  that  the  l^lsla- 
ture  required  that  such  exanUnation  ^ould 
be  made  In  all  Instances,  «iid  tbat  Oie  Jnd^ 
should  AetsmaiBe  in  eadi  oase  to  what  ex- 
tent the  examination  dionld  proceed,  rath- 
et  Uian  limit  the  ago  «t  which  It  might  be 
made.  As  In  the  case  whai  a  dilld  is  s 
wltn»B  upon  mattws  between  other  par 
ties,  its  CMnpetaicy  can  be  determined  aals 
after  a  prdindnary  AMminaHnm.  Snch  ex- 
amlnathm  must  be  had  in  every  case  under 
the  statute  tn  question  for  tba  purpose  of 
determining  in  the  first  Instance  wiietlier 
the  chlhl  Is  oompet»t  to  give  answers  to 
the  Inqidries.  and.  If  so.  thai  the  examlnar 
tlMi  diould  be  continued  as  to  the  matters 
whldt  may  enUghten  the  Judge  In  reaching 
his  eonduslon.  But  It  Is  not  necessaiy  to 
find  a  reastm  for  the  form  in  which  the  law 
has  beoi  enacted,  or  to  say  that,  because 
the  reasMi  whidi  would  exist  In  scnue  cases 
does  not  exist  in  the  Individual  Icase^  there- 
fore the  requirements  of  the  statute  need 
not  be  observed.  Laws  are  enacted  for  the 
purpose  of  prescrlUng  s  role  of  action  ap- 
l^lcable  to  all  the  cases  whldi  fall  wUhiu 
the  dass  for  which  they  are  enacted.  Bat 
to  substitute  tbB  will  of  one  man  in  eadi 
Individual  case  for  a  gennsl  rule  made  toe 
an  entire  class  would  be  to  subject  sodety 
to  a  rule  of  men.  and  not  of  law.  It  would 
be  difficult  to  give  a  satisfactory  reason  tar 
requiring  that  a  sunimons  in  a  dvll  acticn 
should  be  personally  served  upon  a  new- 
born Infant  In  Its  nurse's  arms,  as  well  as 
upon  the  pmon  who  has  the  custody  of 
the  infant,  exc^t  that  It  Is  the  require- 
ment of  the  statute  that  in  all  cases  ibete 
shall  be  a  personal  service  upon  the  de- 
fendant TTiere  would  be  no  certainty  «r 
safety  tn  Judicial  proceedings  If  It  were  1^ 
to  the  arbitrament  of  a  Judge  to  determine 
In  each  case  wbether  the  defendant  was  of 
such  tender  years  that  It  would  be  useless 
to  moke  a  personal  service  upon  It,  and 
therefore  the  legislature  has  wisely  deter- 
mined that  there  shall  be  personal  service 
upon  the  defendant  In  all  cases,  as  it  has 
also  said  that  in  all  cases  the  .Judge  shall 
make  a  -s^Mirate  examination  of  a  child 
proposed  for  adoption. 

As  it  appears  upon  the  face  of  the  order 
made  by  the  county  Judge  that  he  disre- 
garded this  requlronent  of  the  Code  for  an 
examination  by  him  of  the  cfaUd.  I  am  of 
the  oirfnksi  that  there  was  an  esseuttal  de- 
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feet  in  tbe  proceedings  taken  for  Its  odop- 
tkm,  and  tbat  tbe  order  of  the  Judge  sano- 
ti(mlng  tbe  adoption  waa  made  without  a 
oomplianoe  wltb  tme  of  tbe  essential  provi- 
sions of  tbe  Code,  and  consequently  con- 
ferred no  rights  either  nptm  the  person 
adopting  or  upon  tbe  child.  In  thus  holding 
that  U  Is  neceesary  to  show  a  compliance 
with  all  the  requirements  of  the  Code,  I 
do  not  disregard  the  provisions  of  section 
4  <tf  the  cavil  Code,  that  'its  provld<mB  are 
to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  juaUce." 
This  rule  for  a  liberal  construction  Is  ap- 
plicable only  to  the  provisions  of  the  Code, 
and  is  limited  to  the  objects  sought  to  be 
effected.  Hie  most  extended  application  of 
this  rule  has  never  Justified  the  disregard 
ct  plain  requirements  of  a  statute,  or  the 
omlsston  of  any  act  which  is  epedflcally  de- 
clared essential  to  effecting  the  object  of 
the  provision.  "Liberal  construction  does 
not  menn  enlargement  w  restiioticm  of  a 
plain  provlrtmi  of  a  written  law.  If  a-  pro- 
Tlalon  of  the  Ciode  is  plain  and  nnamblgUr 
ons.  It  iB  the  doty  of  the  court  to  enforce 
it  as  it  is  written.  If  it  Is  ambiguous  or 
doubtful,  or  sosoepllble  of  different  coor 
structlons  or  Interpretations,  then  such  Ub- 
endity  of  conBtructlon  is  to  be  Indidged  fax 
as,  within  tbe  fair  interpretation  of  its  lan- 
guage, will  effect  its  ai^roit  object,  and 
promote  Justioe."   In  ze  Jeaenp,  81  Cal.  419, 

21  Pao.  Rep.  976,  and  22  Pac  Rep.  742, 
1028.  *'T^fi  power  -to  adopt  minor  children. 
Is  a  creattoQ  of  the  statute  which  was  un- 
known to  the  common  law,  and  tbe  mode 
must  be  tarid  to  be  fhe  measure  oC  the 
power."   Ex  parte  CSiambera.  80  Oal.  219, 

22  Fac.  Rep.  138.  "The  rig^it  of  adoption 
is  purely  statutory.  It  was  unknown  to  the 
common  law,  and,  as  the  Tlgtit  what  ao- 
-quired  under  our  statute  operates  as  a  p»- 
manent  transfer  of  the  natural  rights  of 
tiie  parmt,  it  la  repugnant  to  tbe  piindples 
at  the  oommMi  law,  and  <me  wbo  claims 
that  such  a  change  has  ocoumed  must  show 
that  every  require ni  mi t  of  the  statute  has 
been  strictly  complied  with.  It  cannot  be 
said  that  one  condition  is  more  impm-tant 
than  another."  Ex  partie  Clark,  87  CaL  641. 
25  Pao.  Bep.  967. 

The  construction  of  a  statute  to  the  lnt«> 
pretation  of  the  meaning  of  the  legislature; 
and  wbea  Its  meaning  Is  dear,  or  the  lan- 
guage of  the  statute  is  unambignons,  there 
is  no  opportunl^  for  ocnurtruotlon.  It  is 
only  when  the  language  of  an  act  Is  sua- 
ceptlUe  of  diffwent  meanings,  or  when  the 
object  Bou^rt  or  the  means  provided  tcr  et- 
fecttog  the  object  are  imperfectly  expressed, 
tluit  mies  crastnictlMi  are  Invoked.  The 
role  direotlng  that  a  statute  dull  be  lib- 
erally construed  means  that  the  terms  there- 
in used  are  not  to  be  construed  so  strictly 
as  to  deftat  the  evident  purpose  ot  the  stat- 
ute by  a  strict  adh^enoe  to  the  letter,  bat 
fliat,  if  the  acte  required  by  tbe  statute  are 


performed,  it  will  bo  a  snffldent  compUance 
with  the  tegldative  intrat,  though  they  may 
not  be  performed  in  the.exaot  mode  or  or- 
der prescribed  by  the  statute.  In  the  pres- 
ent oaee,  for  example,  the  provision  in 
section  226,  that  -  when  the  parties  appear 
before  the  county  Judge  '*tb&  necessary  ood- 
seut  must  theicupon  be  dgned,  and  an 
agreement  executed  by  the  person  adopts 
Ing,"  does  not.  require  the  literal  oooatruo: 
tlon  tbat  sadh  oonsrat  and  agreement  are 
ineffective  If  signed  prior  to  the  ap[>earance 
of  the  parties  before  the  judge.  The  ob- 
ject of  the  statute  to  that  the  ocmsent  and 
agreement  fdmll  be  executed  and  approved 
by  the  judge,  and  It  to  immaterial  whether 
they  are  signed  before  the  parties  appear 
before  him  or  are  signed  in  his  presence; 
if  th^  execution  to  oonoeded  and  sanc- 
tioned by  the  judge.  It  to  never  pennlt- 
ted,  howevo*,  under  any  rule  of  liberal  ccm- 
structlon,  to  dtop^iso  with  an  explicit  re- 
quirement of  the  statute,  upon  the  theoj7 
that  H  could  not  have  been  intended  by  the 
legislature,  or  that  the  court  or  judge  shall 
exercise  its  discretion  in  determining  whethr 
er  such  cequiremMit  to  esaeotlaL  It  to  not 
wittkln  any  deflnltiui  of  liberal  oonstruotlciia 
for  a  court  to  substitute  its  own  judgment 
tor  that  of  -the  legislature. 

It  cannot  be  presumed  tbat  the  Judge  did 
any  other  act  or  made  any  other  examina- 
tion than  he  has  re<dted  In  hta  cwder;  and  in 
the  face  of  hto  recital  that  he  examined  the 
parties  who  appeared  before  him  "save  and 
eocoept  the  tddkU"  it  cannot  be  presumed 
that  he  made  any  examlnattoa  whatever  <tf 
the  ciilld.  As  the  order  was  made  in  tiia 
execntkn  of  a  statutny  authority,  it  waa 
necessary  to  show  by  the  orAer  itself  the 
existenoe  of  all  tlie  omidltioDS  under  whicb 
tbe  statute  permitted  him  to  exercise  such 
authority;  and,  althou^  he  was  a  county 
jndg^  yet  the  execution  of  thto  anttawity 
was  not  In  ttie  exMdse  -ot  ajxj  judicial 
power,  and  the  rules  of  presumption  that 
are  luvtAed  in  support  of  Judicial  acHoD 
have  no  application.  I  think  that  the  Judg- 
ment  and  order  dumld  be  affirmed. 

PATEBSON.  J.  I  ocmcnr  tn  the'  views 
expressed  by  Mr.  Justice  HARRISON. 


(51  Kan.  '64) 
GERMAN  FIRE  INS.  CO.  v.  BITI^LENE 
et  al. 

(Supreme  Coort  of  Kansas,  July  8,  1893.) 

Action — Cohuencemext — Deuands  or  Code- 
rB.\  D  ANTS— Sps.itti:to. 

1.  Where  certain  defendants  seek  to  en- 
force their  demands  against  a  codefendant,  as 
to  such  demands  the  action  will  be  deemed 
commenced  as  of  the  time  when  their  answers 
setting  np  such  demands  are  filed. 

2.  The  cases  of  McElroy  v.  Inanrance  Co., 
29  Pac.  Rep.  478.  48  Kan.  200.  and  InsuQinoe 
Co.  T.  StoSels,  20  Fa&  Rep.  470,  48  Kan.  205, 
followed: 

3.  A  creditor  having  a  dngla  cause  of  ao- 
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tion  for  a  Bam  of  money  cannot  by  aaslgnment 
apUt  up  such  causa  of  action,  and  thereoy  sub- 
ject the  debtor  to  a  nnmber  of  SBita  baaod  on 
such  assigmnent. 

(Hyllabns  hj  the  Ooart.) 

Error  from  district  court,  Norton  connfy; 
Louis  K.  Pratt,  Judge. 

Action  by  BuUene,  Mo<we,  Emei;  &  Co, 
and  others  against  Uie  German  Fire  In- 
surance Company  and  A.  O.  .Lappln.  Judg- 
ment, (m  account  of  wtJch  the  msorance 
company  brings  error.  Rerersed. 

othw  foots  fuUy  appear  In  the  follow- 
ing statemoit  1^  AI>LEN.  J.: 

On  Norembor  29,  1887.  BuUene,  Moore, 
Emety  &  Go.  oommenoed  this  actioa  against 
the  German  Fire  Insurance  Ciompany  and  A. 
C.  Lapidn,  as  def^idanta,  to  reoovw  $&10, 
■with  interest,  wblcb  th^  claimed  as  as- 
signees of  a  policy  of  insurance  Issued  by  the 
Insaranoe  company  to  the  d^endant  A.  G. 
Lappin.  A  policy  tor  $2,000  on  a  stock  of 
goods  In  LentHA,  Norton  county,  Kan.,  was  is- 
sued by  fbB  defendant  company  to  Mrs.  A.  O. 
Ijappin  on  theSd  day  of  December.  1886.  Most 
ct  tha  property  Insured  was  destn^ed  by  fire 
<m  the  31st  day  of  May,  1887.  -  The  petition  al- 
leges that  on  May  31,  1887,  Mrs.  Lappln  was 
Indebted  to  plabitUb  in  the  sum  of  9910  for 
goods  sold  and  delivered  to  her.  and  that 
to  pay  said  Indebtedness  she.  wlUi  the  writ- 
ten consent  of  said  insurance  company,  oral- 
ly assigned  her  rlfl^t  In  said  poUcy  to  tjie 
amount  of  $910  to  j^lalntift.  On  the  hi- 
snranoe  policy  appears  the  foliowing  indorse- 
ment: "The  following  entry  this  iay  made 
on  policy  Na  110  <a  the  German  Fire  la- 
suranco  Con^any  of  Feotla,  nUnoIs,  at  Le- 
nora,  Kansas,  ag^icy,  and  has  been  copied 
In  register,  tIs.:  It  is  her^jy  agreed  that 
after  adjustment  of  loss  the  insurance  shall 
be  paid  to  the  f  oOowIng  {^editors:  Bxt^nge 
Bank.  L»ora,  first  preferred  creditors. 
9300.00;  BuUene,  Moore^  Emery  &  Co.,  second 
IH%ferred.  $910;. Pratt  &  Kelly.  3d  preferred, 
9333;  Turner  &  Jay,  $277;  Barton  Brothers. 
9180;  subject,  however,  to  aU  of  the  terms 
and  conditions  of  this  policy.  Dated  this 
3l8t  day  of  May,  18S7.  J.  E.  Crum,  Agent" 
On  the  day  when  this  suit  was  commenced 
separate  suits  were  also  instituted  by  two 
of  the  other  parties  named  In  this  Indorse- 
ment, In  the  same  court,  and  another  hke 
suit  was  commenced  by  another  party  on 
the  next  day,  making  four  separate  suits  in 
the  same  court,  on  the  same  policy  of  in- 
snrance,  pending  at  the  same  time.  A  de- 
murrer was  filed  to  the  petition,  and  sus- 
tained by  the  court  On  May  10,  18SS,  an 
amended  petition  was  filed,  making  Barton 
Bros.,  Turner  &  Jay,  the  Exchange  Bank  of 
Lenoro.  and  Pratt  &  Kelly  also  defendants, 
and  asking  that  the  respective  Interests  of 
aU  parties  in  the  poUcy  be  determined. 
Thereupon,  on  August  0,  1S8S,  Barton  Bros., 
Turner  &  Jay,  and  the  Exchange  Bank  of 
Lenora  each  (iled  a  cross  petition,  aUeglng 
substantially  the  same  facts  as  were  stated 


In  the  amended  petition,  and  asking  Judg- 
ment tor  the  respective  sums  stated  in  the 
Indorsement  on  the  p<^oy.  The  poUcy  re- 
quired proofs  of  loss  to  be  made  within  30 
days,  and  also  contained  this  provision:  "It 
Is  furthermore  hereby  expressly  provided 
and  mutually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of 
any  dalm  by  virtue  of  this  poU(7  shaU  be 
sustainable  in  any  court  of  law  or  chancery 
unless  such  suit  or  action  shaU  be  commenced 
within  tfx  months  next  after  toe  loss  for 
which  such  salt  or  action  la  broui^t  shaU 
oocnr,  and.  should  any  suit  or  action  be  own- 
menoed  against  this  company  after  tiie  ex- 
plratlon  of  the  aforesaid  six  months,  the 
lapse  of  time  shaU  be  taken  and  deemed  as 
conduslTe  erldoioe  i^alnat  iba  validity  of 
such  claim  so  attempted  to  be  enforced,  and 
a  ow^lete  bar  thereto,  any  statute  of  llmlt»> 
tUm  to  the  contrary  notwithstanding.** 

When  this  case  was  called  for  trial  a 
colloquy  took  place  betwem  the  court  and 
couns^  a  part  of  whlOh  Is  stated  In  the 
record,  as  follows:  "Ware:  Jn.  the  coses 
whldi  now  have  issues  made  up  In  th^ 
viz.  Bullme,  Mowe,  Bm«y  ft  Cwnpany  t. 
German  Fire  Insurance  Otnnpany,  and  Wil- 
liam F.  Dfrian  t.  State  Insurance  Company, 
the  pendente  of  these  four  sntti  Is  pleaded. 
For  that  reason  It  la  necessary  for  us  to 
know  whether  these  latter  cases  are  In  cmirt 
or  out  <tf  court  Court:  The  answer  of  the 
Insurance  company  tn  toe  two  f  onn»  cases 
sets  up  the  pendency  of  these  four  othw 
actions  in  bar.  Ware:  Tes^  sir.  Court:  I 
dismiss  them  on  motion  of  the  court,  with- 
out prejudice,  and  give  the  plaintiff  an  ex- 
ceptitm.  Ware:  Your  hcmor,  we  are  entl- 
tied  to  judgment  on  the  austalidng  of  oar 
demuirer.  We  move  for  judgment,  not  dis- 
missal. We  don't  want  them  dismissed.  We 
want  judgment  <m  our  demurrer.  Court:  Go 
on  with  this  case.  Ware:  The  German  Fire 
Insurance  Company  excepts.  Jones:  The 
plaintiff  excepts."  The  case  was  tiled  by 
the  court,  and  judgments  rendered  as  ttA- 
lows:  In  favor  of  BuUene,  Mo4»re,  Emery  & 
Co.,  $1,037.40;  to  favor  of  Barton  Bros., 
$205.20;  In  favor  of  Exchange  Bank,  $372; 
in  favor  of  Tumw  &  Jay,  931S.78;  total,  9V 
030.38. 

E.  F.  Ware,  for  plaintiff  in  error.  0.  D. 
Jones,  Tj.  H.  Thonipson,  and  Cook  ft  Reed, 

for  defendants  In  error. 

ALLEX,  J.,  (after  stating  the  facts.)  The 
first  question  pres^ted  is  whether  the 
claims  of  the  Exchange  Bank  of  Jjcnora, 
Barton  Bros.,  and  Tumea:  &  Jay  are  barred 
by  the  limitation  in  the  policy  providing 
that  any  suit  brought  on  it  must  be  com- 
menced within  six  months  after  loss.  It 
wiU  be  observed  that  the  parties  named 
were  not  made  parties  to  the  action  by  the 
plaintiff  until  May  10,  1S8S.  when  the 
amended  petition  was  filed,  and  they  did  not 
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answer  until  the  6th  of  Anguet,  188a  Their 
first  attempt  to  enforce  their  demands 
against  the  Insurance  company  means  of 
this  action  was  at  the  date  of  flUng  their 
answers  and  cross  petitions  herein.  .  Xoby 
V.  Allen,  3  Kan.  399.  More  than,  a  year  had 
then  expired  after  the  date  of  the  fire.  Pro- 
visions substantially  like  the  one  contained 
In  this  policy,  restricting  the  rlKbt  to  com- 
mence an  action  thereon  to  a  short  period 
after  loss,  hare  been  sustained  by  this 
court  McElroy  v.  Insurance  Co.,  48  Kan. 
200,  29  Pac  Bep.  478;  Insurance  Co.  t. 
Stoffels,  48  Kan.  205,  29  Pac.  Bep.  479. 
Within  these  authorities  the  cross  demands 
of  these  defendants  were  barred  by  the  pro- 
Tlsions  of  the  policy.  This  leaves  us,  th^ 
with  the  plaintiff's  claim  alone  to  consider. 
It  ia  contended  that  the  policy  was  avoided 
by  the  taking  out  of  otiher  Insurance  In  vio- 
lation of  the  terms  of  the  policy.  The  body 
of  the  policy  contains  the  usual  provision 
against  other  Insurance  without  the  consent 
of  the  company,  but  attached  to  the  policy 
there  was  what  is  termed  a  "thiiee-fourths 
value  clause,"  whicA  appears  to  be  attached 
only  to  certain  classes  of  polldes,  and  con- 
tains tills  provision:  "It  is  i»art  of  the  con- 
sideration of  this  policy,  and  the  basis  upon 
which  the  rate  of  premium  is  fixed,  that  in 
event  of  loss  this  company  shall  not  be 
Uable  for  an  amount  greater  than  three* 
fourths  of  the  actual  value  of  the  pooperty 
covered  by  this  policy  at  the  time  of  such 
loss;  and  in  cose  of  other  Insurance,  wheth- 
er policies  are  concurrent  or  not,  thai  for 
only  its  pro  rata  proportion  of  sodi  thie^ 
fourths  Talu&  Total  insurance  pOTmltted 
Is  hereby  limited  to  only  thre»-foiirths  ot 
the  cash  value  of  the  property  hereby  cot- 
eted,  and  to  be  oonourroit  herewith."  We 
think  this  a  conaratt  that  other  insurance, 
not  exceedlnc  In  all  three^nrOis  of  the 
cash  value  of  the  property,  might  be  taken 
oat;  and  within  -the  flndincc  of  the  court- 
the  total  insniance  appears  not  to  hare  ex- 
ceeded that  sum. 

The  next  (piestlon  we  are  (ulled  on  to 
oonsld«r  Is  whether  a  cause  of  aoclon  can 
be  spUt  vp  and  separate  actions  thereon 
malntaiiud,  ai  attempted  to  be  done  bi  this 
Instance.  It  appears  that  the  defwdant 
company  was  subjected  to  four  separate 
suits  by  different  plalntUb.  each  seeking  to 
recover  a  portion  of  the  policy.  As  ori^ 
nolly  institated,  this,  and  each  of  the  othw 
actiOBB,  were  suits  at  law  on  the  polh^  to 
recover  s^urate  sums.  In  this  action,  bow- 
evtf,  after  a  demurrer  to  the  original  peti- 
tion had  been  sustained,  the  plaintiffs  by 
amendment  sought  to  oonvert  th^  cute  In- 
to an  equitable  action,  in  whldi  the  rl^ts 
of  all  of  iS»  parties  to  the  fund  ml^t  be  de> 
tamined,  and,  so  for  as  the  record  discloses, 
the  other  suits  were  at  the  time  this  case 
was  tried  still  pending.  Hie  statement  made 
1^  the  Judge  at  the  (q;>enlng  of  the  trial  that 
he  dismisBed  the  other  three  coses  <m  his 


own  motion,  where  such  action  was 
oepted  to,  not  only  by  the  insurance  com- 
pany, but  by  each  of  the  other  defendants, 
cannot  be  treated  as  an  order  of  dtomlesaL 
The  court  was  not  then  bearing  those  cases, 
and  a  mere  declaration  from  the  bench,  of 
the  kind  contained  In  the  record,  would  not 
preclude  the  district  Judge,  when  those  cases 
were  reached  in  their  order,  from  reconsid- 
ering that  statement,  ond  from  holding  the 
cases  from  trial.  The  orders  of  courts  dis- 
posing of  cases  must  be  proven  by  entries 
on  the  Journal,  and  not  by  oral  declara- 
tions, such  as  are  contained  in  tliis  record; 
and,  in  the  absenoe  of  any  statement  or  ad- 
mission that  the  cases  were  formally  dis- 
missed, we  must  presume  that  they  were 
still  pending.  It  is  a  very  general  rule  that 
a  creditor  cannot  by  assignmoit,  or  In  any 
other  manner,  split  up  his  cause  of  action, 
and  thereby  subject  the  debtor  to  a  multi- 
pllcity  of  suits  or  ooDillcting  demands  up- 
on him.  Mandevllle  v.  Welch,  5  Wheat. 
277;  Insurance  Co.  v.  Davenport,  37  Mich. 
609;  li?aurance  Co.  v.  Felrath,  77  Ala.  194; 
Thatcher  v.  Insurance  Co.,  11  Fed.  Hep.  29; 
Steams  v.  Ins.  Co.,  124  Mass.  G4;  Whlt^ 
aker  v.  Hawley,  30  Kan.  326,  1  Paa  Bep. 
608.  If  we  could  say  from  the  record 
brought  here  tttat  this  case  alone  was  pend- 
ing against  the  insurance  company,  and  that 
all  of  the  parties  in  any  manner  interested  In 
the  policy  were  before  the  court,  so  that 
the  ri^ts  of  eadi  and  all  of  them  could  be 
fully  determined,  it  mi^t  be  that  the  plain- 
tiff's Judgment  could  be  upheld.  It  appears 
that  no  service  bos  ever  been  obtaUied  on 
Mrs.  Lappin,  and  her  right  to  the  balance  of 
the  policy,  therefore,  could  not  be  deter- 
mined In  this  case.  Pratt  &  Kelly  disclaim  any 
interest  In  the  policy.  In  view  of  the  fact 
that  tluree  other  cases,  commenced  by  tba 
defendants  in  preds^  the  same  manner 
that  this  case  was  oommenced,  w&e  still 
pending  hi  the  Nortcni  county  district  oourt 
at  the  time  this  case  was  tried.  It  would 
seem  that  idmllar  amendmoits  might  hare 
be^  made  In  each  <me  of  those  three  cases, 
and.  If  the  plaintiffs  were  made  defendants 
In  one  of  those  cases,  and  an  answer  made 
siting  up  thdr  dalm  In  one  of  those  aiy 
tions,  within  the  rule  above  de<dared,  their 
cause  of  action  when  presented  by  sfush  an* 
swer  would  be  barred  Iqr  the  limlteti<m  con- 
tained In  the  poUcy.  Of  course,  ea^  at 
these  parties  would  seek  to  enforce  their 
reoveotive  demands,  and,  as  each  would  be 
barred  In  any  other  action  than  the  one 
originally  commenced  by  th«n,  would  be 
Ukely  to  InslBt  on  pursutaig  th^  respeotire 
remedies.  As  to  three  of  these  cases  there  Is 
nothing  in  the  record  to  Indicate  whldi  has 
priority  In  point  of  time  of  commencement. 
It  m^  be,  alsc^  where  each  sues  <n 
his  own  aooount,  wllhout  making  the  otbers 
parties,  that.  Inasmuch  as  th^r  petitions  are 
defective,  no  advantage  conld  be  gained  by 
priority  hi  time  of  commencement  Weoan^ 
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not  In  this  action  hold  that  the  claims  of 
the  Exchange  Bank,  Barton  Bros.,  and  Tur- 
ner  &  Jay  In  the  actions  commenced  by 
them  are  barred  with  any  greater  force  of 
reasoning  than  that  the  plaintiff's  action  In 
tills  case  is  barred,  and  we  must  hold,  with- 
in the  authorities  cited,  that  the  insimtnce 
company  cannot  be  subjected  to  four  sepa- 
rate suits  by  a  splitting  up  of  the  cause  of 
action  against  it,  as  was  attempted  to  be 
done  In  this  instance. 

Counsel  for  defendant  In  error  lay  much 
stress  on  the  point  that  the  assignment  of 
the  policy  of  Insurance  was  signed  by  Cmm, 
local  agent  of  the  Insurance  company  at  Le- 
nonit  and  daim  that  the  assignment  was 
on,  agreement  binding  the  company  to  pay 
the  several  sums  ther^  mentioned  to  the 
assignees.  It  may  be  conceded  that  Gram, 
for  the  purpose  of  issuing  pcUdtm  of  In- 
surance and  of  matters  connected  there- 
with, was  the  general  agrat  of  the  Insorance 
company,  but  the  record  wholly  fttUa '  to 
show  that  adjustment  or  payment  of  losses 
was  within  the  line  ot  bis  duties. .  While 
an  insurance  company  might,  of  course.  In- 
trust the  adjustment  and  payment  of  a  loss 
to  the  same  agent  who  issued  tbe  poUcy. 
that  Is  not  the  usual  mode  of  transacting 
Insuianoe  business.  The  settlemoit  of  losses 
ig  usually  Intrusted  to  a  different  class  of 
agents,  commonly  styled  "adjusters,"  and 
In  tills  case  the  company  was  represented 
by  Its  gaieml  agent  and  adjuster,  Boblur 
BoUt  who  examined  Into  the  facts  connected 
with  the  loss,  and  took  the  proofs.  In  tiie 
absence  of  any  evidence  tending  to  show 
either  that  Crum  had  express  authority  to 
consent  to  this  assignment,  or'  that  he  bad 
some  general  authority  with  reference  to 
the  liabilities  of  the  company  after  lomes 
had  occurred,  we  cannot  presume  that  he 
had  power  to  bind  the  company  by  consent- 
ing to  -this  assignment 

Various  other  matters  are  discussed  in  the 
briefs,  but  we  deem  it  unnecessary  to  spe- 
cially mention  them.  The  Judgmoit  is  re- 
vised.  All  the  Justices  concurring. 


(51  Kan.  711) 

J,  I.  tSASB  THRESHINO-MACH.  CO.  T. 
PETKRBON  et  al. 
(Supreme  Court  of  Kansas.  July  8,  1803.) 

Action  ox  Note— BrsDRN  op  Pkoof— Geneku 
Dkmal. 

The  platntiff  sought  to  recover  upon  a 

firomissory  note,  which  was  set  out  at  length 
n  the  petition,  and  aiineared  to  bear  a  speci- 
fied rate  of  luterest.  The  defendants'  answer 
was  a  general  denial,  duly  verified;  and  they 
claimed  at  the  trial  tbat  the  note  had  been 
altered,  and  that  the  provisiooa  therein  for  in- 
terest had  been  added  to  the  note,  without  con- 
sent, since  its  execution.  Hdd,  under  the  Is- 
sues farmed,  that  the  burden  was  upon  the 
plaintiff  to  prove  the  execution  of  the  note  as 
alleged  in  the  petition,  and  that  under  the  veri- 
fied general  denial  the  defendants  were  proper- 
ly permitted  to  offer  proof  of  the  alterati<Hi. 
O^Uabus  \xr  the  Conrt) 


Error  to  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  the  J.  I.  Case  Threshlng-Ma- 
chine  Company,  a  corporation,  against  John 
Peterson  and  Peter  Petersmi,  to  recover  on 
a  promissory  note.  Judgmmt,  on  account 
of  wMch  plaintiff  prosecutes  «Tor.  Af- 
firmed. 

L.  T.  Wllscm,  for  plaUitlff  In  error.  P. 
E.  Gregory  and  Bradf(»d  &  Hunm,  for  de* 
f  endants  in  ernw. 

JOHNSTON,  J.  On  January  28,  1888,  John 
and  Peter  Peterson  Jointly  executed  a  prom- 
issory note  to  the  J.  I.  Case  Threshing* 
Machine  Company  for  f3bO.  Tlie  note  was 
payable  January  1,  18S9,  and  upon  the  face 
of  the  note  npcm  which  action  Is  brought 
It  appeared  to  bear  lnt««Bt  at  the  rate  of 
8  per  cent  pw  annum  from  date.  The  an- 
swer of  the  Peterstms  was  a  general  deailal, 
whldi  was  verified.  Upon  the  Issue  thus 
formed  the  deCeadants  were  penoltted  to 
introduce  testtm<»y  tending  to  show  tiiat 
the  note,  as  ^oecuted,  cootalned  no  prorl- 
8l<n  for  the  payment  d  interest,  bat  had 
been  subsequent  altered  the  taisertioD 
of  the  flgune  "8"  In  the  Interest  blank.  The 
plaintiff  contatds  that  the  court  ttred  In 
permitting  proof  of  an  alteration  of  ttie 
note  under  the  raifled  general  denial,  and 
Imdsts'  ^t  such  dmial  only  placed  In  issue 
the  genuineness  of  flie  d^endants*  tdgnatnre 
to  the  note,  ai^  tiiat  to  avail  themselves 
of  the  defense  of  an  alteration  of  th» 
note  it  should  have  been  qpeclflcaDy 
pleaded,  espedally  as  ibe  note  bore 
no  evidence  of  alteration  or  dunge 
upon  Its  face.  Under  our  Code  the  prac- 
tice of  verifying  a  g^end  dental  Is  p^mte- 
slble,  and  an  answer  so  verified  suffldecitiy 
puts  in  Issue  allegatitxis  of  the  due  execntlcm 
of  written  Instruments,  the  Indoraemoits 
'thoreon,  the  existence  of  a  partnenAtp,  etc. 
Olvil  Code  I  108;  Assodatlcm  v.  Barber, 
85  Kan.  488,  11  Pac  Bep.  330;  Haynn  v. 
Bberiiardt,  37  Kan.  308.  15  Pac.  Rep.  168. 

It  was  averred  In  the  plataiUlTs  petition 
that  the  defmdants  executed  a  prtmilssory 
note  for  a  stated  amount,  payable  at'a  spec- 
ified time,  and  bearing  a  given  rate  of 
interest.  Under  the  answer  It  devolved  np- 
on  plaintiff  to  prove  the  execution  of  such 
a  note  as  it  had  set  out  in  Its  petition. 
This  could  not  be  done  by  proof  of  tlie 
execution  of  a  note  for  93,000,  Instead  of 
for  fSOO,  nor  of  a  note  due  at  a  time  other 
than  the  one  spcdfled.  nor  by  producing  a 
note  for  a  dlfferrait  rate  of  Interest  than 
was  alleged.  The  verified  denial  being  suf- 
ficient, It  not  only  placed  up<m  plaintiff  the 
burden  of  proving  the  execution  of  the  note 
as  alleged,  but  it  warranted  the  admission 
of  evidence  by  the  defendants  that  the  note 
pleaded  and  produced  in  evidence,  although 
signed  by  them,  had  been  materially  altered 
since  its  execution.  The  case  of  Melk^  v. 
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State  Sav.  Institution,  36  Ind.  356,  wUch  la 
dted  bjr  plaintiff  in  error,  recognizes  tiiat 
guch  proof  may  be  offered  by  the  defi^d- 
ants  under  a  verified  general  denial, 
but  boldti  that  a  dlffer^t  rule  prevaila 
where  there  is  a  specific  and  affirma- 
tLve  allegation  of  alt^utlon  in  the  de- 
f«)dant'8  answer.  It  Is  said  that  the 
note  bore  no  eTldence  of  altwatlon  upon 
its  face,  nor  anything  that  would  raise  a 
■aspldon  that  It  had  been  changed  since  its 
«xecQtlon.  If  that  be  tme,  the  production 
of  the  note  with  the  defendants*  idgnatores 
attadied  would  be  prima  facie  evidence 
that  the  Instrument,  in  all  its  provisions, 
was  genuine;  and  if  the  defendants  relied 
upon  the  defense  of  material  alt»atlon  the 
burden  would  be  shifted  to  them  to  estab- 
lish the  same.  The  indications  of  subse- 
quent olteratifms  may  be  so  obvious  and 
sasplcloaB,  in  some  cases,  as  to  bring  dis- 
credit uposk  the  instrument,  and  require  the 
party  offering  the  same  to  account  for  the 
apparent  changes.  But  in  the  absence  of 
suspicions  drcumstancee.  no  presumption 
can  be  indulged  against  the  geouinenesa  of 
the  instrument  Bank  r.  Franklin,  20  Kan. 
264;  NeU  V.  Case,  25  Kan.  6U);  WUde  v. 
Armsby,  6  Cush.  314;  2  Danid,  Neg.  Inst 
i  1417.  We  think  the  proof  of  alteration 
offered  by  the  defendants  was  properly  re- 
ceived la  evidence,  and  also  that  no  oa- 
-terlal  error  was  committed  in  diarging  the 
Jury.  The  court  instructed  that  "the  burden 
of  proof  la  upon  the  plaintiff  to  prove  that 
the  note  was  executed  as  alleged  in  Its  pe- 
tition;" and  as  the  answer  was  verified 
the  burden,  as  we  have  seen,  was  rightly 
placed.  The  special  instruction  request^ 
by  the  plaintiff  placed  the  burden  of  proof 
upon  the  defendants  In  the  first  Instance, 
and  also  assumed  the  existence  of  facts  not 
established.  If  It  had  contained  the  quali- 
fication hereinbefore  Indicated,  it  might 
property  have  been  given  to  the  Jury.  We 
find  no  substantial  error  In  the  record,  and 
hence  there  mustv  be  an  affirmance  of  the 
jndgment  All  the  justices  concurring. 


(UKUL  717) 

EBY  et  al.  v.  WINTERS. 

(Supreme  Court  of  Kansas.  July  8,  1893.) 

Cbattil  HoaTOAOKS— Bill  or  Halb  —  Evidsnob 
— Rkoord— Certifibu  Copibs  —  OajEonoss  to 

DBK>8ITI0X8. 

1.  Where  a  witness  does  not  reside  in  the 
«onnty  where  the  trial  of  a  dvil  action  is  to  be 
had,  and  his  deposition  is  r^cularb'  taken  In 
the  county  of  bis  residence,  and  filed  in  the 
district  court  of  the  proper  county.  It  is  not  a 
good  objection,  when  the  deposition  is  offered 
to  be  read,  for  the  opposing  party  to  merely 
state  "that  the  witness  has  been  in  attendance 
upon  the  court,  and  is  at  present,  it  ia  be- 
lieved, on  his  way  to  the  place  of  trial." 

2.  Where  there  ia  a  controversy  between  a 
plaintiff  and  defendant  over  a  bill  of  sale  of 
personal  property,— the  plaintifJ  contending 
that  he  made  an  absolute  sale  of  the  property, 
and  the  defendant  claiming  that  he  accepted 
■the  bill  of  sale  as  a  chattal  mortgage  or  se- 


curity only,— it  is  competent  to  show  by  a  wit- 
ness that  the  defendant  has  sold  the  property, 
or  a  part  thereof,  as  his  own,  to  support  the 

contention  of  the  plaintiff. 

3.  Where  it  is  shown  by  plaintiff  that  a 
written  instrument  authorized  to  be  filed  for 
record  in  the  office  of  the  register  of  deedii  has 
been  executed  and  delivered  to  the  defendant, 
and  then  subsequently  filed  for  record  by  him, 
a  certified  copy  thereof  from  the  officer  Iiaviug 
the  legal  custody  of  the  same,  nndcr  bis  offi- 
cial seal,  may  be  given  in  evidence  by  the 

Elaintiff  with  the  same  effect  as  the  original, 
ecause  it  will  be  presumed.  In  the  absence  of 
other  proof,  that  the  original  Is  not  in  his  poa- 
aesslon  or  under  Us  control,  but  is  in  the  pos* 
sesBlon  or  under  the  control  of  the  defendant, 
who  is  entitled  to  the  same,  and  to  whom  It 
was  delivered. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Edwards  county;  J. 
C.  Strang,  Judge. 

Action  by  B.  M.  Winters  agalmt  Eby, 
Dowden  &  Co-  on  a  written  contract  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HORTON,  0.  J.: 

On  the  18th  day  of  November,  1887,  B.  M. 
Winters  executed  and  delivered  to  Eby,  Dow- 
den &  Co.  the  following  writtm  instmment: 
"Know  all  men  by  these  presents,  that  In  con- 
sideration of  9600,  the  receipt  of  which  is 
hereby  acknowledged,  I  do  grant  sell,  trans- 
fer, and  deliver  unto  Eby,  Dowden  &  Co., 
their  heirs  and  assigns,  the  following  goods 
and  chattels,  viz.  all  my  right,  title,  and  in- 
terest In  and  to  a  certain  one-story  frame 
store  building  situated  on  lot  No.  27,  In  blodc 
No.  37,  in  the  town  of  MuUInvllle,  Kiowa 
county,  Kansas,  subject  to  a  mortgage  of 
9300  held  by  Kinsley  Exchange  Bank,  of 
Kinsley,  Kansas;  to  have  and  to  hold,  all 
and  singular,  the  said  goods  and  clmttels, 
forever.  And  the  said  grantor  hereby  cove- 
nants with  the  said  grantee  that  he  Is  the 
lawful  owner  of  said  goods  and  chattels,  and 
that  they  are  free  from  all  Incumbrances,' 
except  as  above  stated;  that  he  has  a  good 
right  to  sell  the  same  as  aforesaid;  and  that 
he  will  warrant  and  defend  the  same  against 
the  lawful  claims  of  all  persons  whomsoever. 
In  witness  whereof  the  said  grantor  has  here- 
unto set  his  hand  this  18th  day  of  November, 
A-  D.  1887.  B.  M.  Winters.  Executed  In  the 
presence  of  John  Poran."  This  was  tiled  for 
record  on  the  19th  day  of  November,  1887, 
In  the  office  of  the  register  of  deeds  of  Kiowa 
county.  On  the  14th  day  of  January,  1888, 
B.  M.  Winters  brought  his  action  against 
Eby,  Dowden  &  Co.  to  recover  $600  and  in- 
terest upon  the  written  contract  of  the  18th 
of  November,  1887.  The  claim  of  the  parties 
to  the  action  Is,  on  the  part  of  Winters,  that 
the  bin  of  sale  or  written  agreement  repre- 
sented an  absolute  sale  of  the  frame  store 
building  to  Eby,  Dowden  &  Co.,  for  which 
they  were  to  pay  him  $600.  The  contention 
of  Eby,  Dowden  &  Co.  is  that  Winters,  being 
indebted  to  them  In  the  sum  tO.  about  $is(hi. 
gave  the  bill  of  sole  a*  aecnrlty  only  for 
their  debt  Trial  before  the  court  'with  a 
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Juiy  ftt  the  May  term,  1888.  The  Jury  re- 
turned a  verdict,  for  Winters  for  $664.05,  and 
Judgment  was  entered  accordingly.  Bby, 
Dowden  &  Co.  excepted  to  the  rulings  ot  the 
trial  court  and  the  Judgment  rendered,  and 
bring  the  case  here. 

J.  W.  Rose,  tav  plaintiffs  In  error.  H.  C. 
Johns  and  WlUiam  Q.  Fairchlld.  tor  defend- 
ant In  error. 

HORTON,  0.  J.,  (after  stating  the  facts.) 
It  Is  contended  that  the  court  erred  in  per- 
mitting the  depodtlon  of  J.  W.  Moyle  to  be 
read  in  evidence.  When  the  deposiuon  was 
offered,  Eby,  Dowden  &  Co.  objected  "upon 
the  ground  that  t^e  tjritn^  la  at  present  in 
the  county  of  Edwards;  that  he  has  been 
in  attendance  at  the  court  as  a  witness;  and 
that  he  is  at  present,  it  Is  believed,  on  his 
way  to  this  place,  [Kinsley.]"  The  court 
overruled  the  objection,  and  an  exception  was 
taken.  The  deposition  was  then  read,  and 
two  questions  were  objected  to,— one  because 
It  was  leading,  Incompetent,  and  Irrelevant, 
and  the  other  solely  npon  the  ground  that 
It  was  leading.  After  the  deposition  had 
been  read  an  offer  was  made  to  prove  that 
at  the  time  of  the  reading  of  the  same  the 
witness  Moyle  was  present  in  the  court  room. 
The  plaintiff  admitted  his  presence.  The  trial 
court  committed  no  error  In  permitting  the 
deposition  to  be  read.  It  was  taken  in 
Kiowa  county,  and  shows  tliat  J.  W.  Moyle 
is  a  re^dent  of  that  county.  Of  course  he 
could  not  be  compelled  to  attend  for  exam- 
ination on  the  trial  In  Edwards  county.  Sec- 
tion 328,  CivU  Code.  The  deposition  of  a 
witness  may  be  used  In  a  civil  action  when 
he  does  not  reside  In  a  connty  where  the 
trial  Is  had.  SecUon  346,  Civil  Code.  When 
the  objection  was  made  to  the  depo^tion.  iio 
affidavit  was  presented,  showing  that  the 
witness  was  in  the  county,  or  that  his  Imme- 
diate attendance  at  the  court  could  be  pro- 
cured. After  the  deposition  had  been  read 
the  court's  attention  was  called  to  the  pres- 
ence of  the  witn^  In  the  court  room;  but 
It  does  not  appear  that  the  plaintiff  below, 
or  the  trial  court,  bad  any  knowledge  of  his 
presence  until  after  the  depodtiion  had  been 
read.  After  the  reading  of  the  deposition, 
Eby,  Dowden  &  Go.  produced  Moyle  as  thdr 
own  witness,  and  thnvby  bad  tbe  benefit  of 
his  presence  and  evidence  before  the  Jury. 
Woite  T.  Teeters,  36  Kan.  604,  14  Pac  Rep. 
146.  In  the  case  of  Fulloiwider  t.  -Ewtng, 
30  Kan.  15,  1  Pac  Rep.  300.  the  court's  at- 
tention was  called  to  the  presence  of  the  wit- 
ness, who  bad  beoi  subpoenaed  before  the 
deposition  was  read. 

The  evidence  of  Moyle,  tiiat  he  sold  to  Eby, 
Dowden  &  Oo.  a  lot,  and  received  in  payment 
an  imdivided  one-half  Interest  of  the  store 
buUdtaig  described  In  tiio  Mil  of  sale,  tended 
to  show  that  Bt^,  Dowden  &  Co.  regarded 
tbe  building  aa  their  own,  and  not  one  upon 
which  tbey  had  a  mortgage  or  Uen  merely. 


Moyle  and  wife.  In  payment  of  an  tmdlvlded 
one-half  Interest  in  the  store  building  de- 
scribed in  the  bill  of  sale,  executed  and  de- 
livered to  Eby,  Dowden  &  Co.  a  deed  for  an 
undivided  one-half  interest  In  a  lot  in  Mullin- 
vllle.  Objection  was  taken  to  the  introduc- 
tion of  a  certified  copy  thereof  because  it  had 
not  been  shown  that  tbe  original  was  not  in 
the  possession  or  tmder  the  control  of  Moyle 
or  Winters;  but  as  Moyle  had  delivered  the 
deed  to  Eby,  Dowden  &  Co.,  defendants  be- 
low. It  is  to  be  presumed  they  had  the  pos- 
session thereof,  and  therefore  that  the  orig- 
inal was  not  In  the  hands  or  under  tbe  con- 
trol of  either  Moyle  or  Winters. 

It  is  finally  urged  that  the  trial  court  com- 
mitted error  In  instructing  the  Jury  that  If 
Winters  made  an  absolute  sale  of  the  mort- 
gaged property  to  Eby,  Dowden  &  Co.,  he 
was  entitled  to  a  verdict  for  $600,  wltii  hiter- 
eet.  The  principal  controversy  In  the  case 
was  whether  Winters  sold  his  building,  or 
gave  the  written  Instrument  as  a  mortgage 
or  security  (mly.  The  Jury  evidently  found 
that  there  was  a  sale.  There  was  no  con- 
flicting evidence  ovw  the  amount  stated  In 
the  writing.  Therefore  the  court  committed 
no  error  In  tbis  or  any  ottier  of  its  instroo* 
tlons. 

The  evidence  Is  greatly  coHfllctli^,  but  with 
the  finding  of  the  Jury  and  the  approval  of 
the  trial  court  we  cannot  Interfere.  We 
have  examined  this  case  upon  Its  merits,  but 
it  Is  doubtful  If  It  is  entitled  to  such  con- 
sideration. Taylor  V.  Mason,  28  Kan. 
Railway  Co.  r.  Coraer,  31  Kan.  705.  8  Pac 
Rep.  569.  The  Judgment  Of  the  district  court 
will  be  affirmed.   All  the  justices  concurring. 


CHICAGO,  E.  &  N.  BX.  GO.  v.  VAN 
CLEAVE. 

(Supreme  Court  of  Kansas.  July  8,  1893.) 

Bhi!«B!1T  ]>ohain  —  Rail&oad  Right  of  Wat  — 
Location  or  Road  —  Compbnsatiok  —  Poblio 

LaXDS — ISSTKOCTIONB — RePDSAL. 

1.  In  determining  the  damafrea  of  a  land- 
owner, a  portion  of  whose  land  is  appropriated 
for  a  rifrht  of  way  of  a  railroad,  the  railroad  is 
to  be  regarded  as  one  entire  tntng,  and  he  is 
entitled  to  compen'^tion  for  all  damages  di- 
rectly reaultin?  to  tbe  remainder  of  his  land 
from  the  location  and  constroction  of  the  road, 
whether  tbe  roadbed  be  actually  placed  on  tbAt 
portion  of  the  right  of  way  tacen  from  his 
laod  or  not. 

2.  Where  instructions  fu-e  asked,  based  on 
erroneons  statements,  or  aasumptions  of  fact, 
they  should  be  refused. 

3.  The  act  of  congress  of  March  3,  1875, 
entitled  "An  act  grautine  to  railroads  the  ri^t 
of  way  through  tiie  public  lands  of  the  tTaited 
States,"  did  not  convey  a  present  rijiht  of  way 
to  all  railroad  companies  that  might  thereafter 
be  organized  over  the  nablic  lands  tlien  be- 
longing to  the  United  States,  but  such  grant 
took  effect  only  on  the  approval  of  the  location 
of  the  road  by  the  secretary  of  the  Interior. 

4.  Where  the  report  of  the  commisaionera 
condemning  the  right  of  way  for  a  railroad  was 
filed  before  the  location  of  the  road  was  ap- 
proved by  the  secretary  of  the  interior,  a  antM>> 
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qaent  approval  does  not  take  avar  the  land- 

owner's  right  to  compensatloD. 
(Syllabus  by  the  Court.1 

Error  from  distinct  court,  Thomas  county; 
Charles  W.  Smith,  Judge. 

Proceedings  by  the  Chicago,  Kansas  & 
Nebraska  Ballway  Company  to  condemn 
land  owned  by  Jodsoa  B.  Van  Cleave. 
Damages  were  awarded,  from  which  the 
landowner  appealed  to  the  district  court, 
where  the  case  was  tried  by  a  Jury,  and 
judj^raent  rendered  for  a  larger  amount. 
The  railway  brings  the  case  here  on  error. 
Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ALLEN,  J.: 

The  plaintiff  made  a  timber  culture  entry 
on  the  N.  W.  section  31.  township  7. 
range  33,  in  Thomas  county,  on  the  11th 
day  of  May,  1886,  and  entered  Into  posses- 
sion of  said  laud,  and  continued  to  bold  It 
np  to  the  time  of  the  trial  of  this  action. 
The  land  adjoins  the  town  site  of  Colby, 
being  immediately  north  of  said  town  site. 
The  defendant  railway  company  located  Its 
line  of  road  so  that  a  right  of  way  a  hun- 
dred feet  In  width  would  include  2.97  acres 
of  plaintiff's  land,  and  a  little  more  than 
that  much  of  the  town  site,  and  would  take 
a  portion  of  plaintifTs  land  along  the  whole 
southern  part  of  it.  That  portion  of  the 
ri^t  of  way  included  in  the  town  site  was 
first  secured,  and  on  February  25.  1888.  an 
ordinance  was  duly  passed  by  the'  mayor 
and  council  of  the  city  of  Colby,  granting 
the  defendant  the  right  of  way  across  and 
through  the  streets  and  alleys  of  the  city, 
and  vacating  certain  streets  and  alleys 
crossed  by  the  railroad.  Afterwards  the  de- 
foidant  instituted  proceedings  b^ore  the 
board  of  county  commissioners  for  the  con- 
demnation of  that  portion  of  a  right  of  way 
for  its  line  fiiUlng  on  plaintiff's  qtiarter  sec- 
tion, and  a  rc^rt  of  such  condemnation  by 
the  commissioners  was  duly  made  and  filed 
on  the  8th  of  May,  1888,  awarding  to  plain- 
tiff $150  damages.  From  this  award  plain- 
tiff appealed  to  the  district  court,  where  the 
case  was  tried  with  a  Jury,  and  judgment 
roidered  against  the  railway  company  for 
$2,977.33.  From  this  judgment  the  defend- 
ant inatitatefl  tills  proceeding  In  error.  On 
file  2d  day  of  Blandi.  1888,  the  defendant 
filed  with  the  secretary  ot  the  Intertor  a 
«^y  of  itf  articles  of  Incorporation,  and  due 
proof  of  its  organisation  under  the  same. 
The  map  showing  the  location  of  Its  line 
was  not  aj^roved,  howerw.  until  July  11, 
1888,  and  It  is  admitted  that  the  defendant 
In  all  tilings  fully  and  duly  compiled  with 
all  the  requirements  and  provisions  of  the 
act  of  congress  entitled  "An  act  granting 
to  rallroadfl  the  rigbt  of  -way  through  the 
public  lands  of  ihe  United  States,"  approved 
March  3,  181^,  as  to  filing  a  copy  of  Its  arti- 
cles of  IneorporatiDn  and  proof  of  wganiza^ 
tion  under  the  same,  and  as  to  filing  a  pro- 
file and  map  of  Its  road. 


M.  A  Low  and  W.  F.  Bvans,  for  plaintiff 
In  error.  W.  S.  Wilcozon  and  B.  A.  Mc- 

Math,  for  defendant  in  error. 

ALLEN,  X,  (after  stating  the  facta.)  The 
first  error  alleged  is  in  refusing  the  follow- 
ing instruction:  "Seventh.  If  the  Jury  be- 
lieve from  the  evidence  that  the  cut  or  ex.- 
cavatlon  complained  of  In  this  case  was 
made  by  the  defendant  for  the  purpose  of 
bringing  Its  roadbed  to  grade,  and  that  said 
cut  or  excavation  was  made  on  land  lying 
south  of  the  land  to  which  the  plaintiff 
claims  to  have  a  timber  culture  entry,  then 
the  plaintiff  cannot  recover  anything  in  this 
action  on  account  of  said  cut  or  excavation." 
There  was  evidence  introduced  tending  to 
show  that  no  part  of  the  track  was  placed 
on  plaintUTs  land;  that  In  constructing  the 
road  a  small  part  of  a  borrow  pit  extended 
onto  plaintiff's  land,  and  that  an  embank- 
ment was  made  on  it  by  waste  dirt  thrown 
out  from  the  cut.  The  contention  on  behalf 
of  the  plaintiff  in  error  is  that  plaintiff  can 
recover  damages  solely  for  the  injuries  sus- 
tained by  him  because  of  the  use  of  that 
part  of  the  rig^t  of  way  taken  from  Ills 
land,  and  that  nothing  can  be  recovered 
because  of  cuts  and  embankments  made  on 
the  town  dte.  or  of  the  construction  ana 
operation  of  the  road  along  that  part  of  Its 
right  of  way.  But  one  authority,  Kucfae- 
man  v.  Hallway  Oo.,  46  Iowa.  366,  decided 
by  a  divided  court,  Is  brought  to  our  atten- 
tion, which  In  any  manner  sustains  plaintiff 
In  error's  contention-  The  opposing  view 
Is  sustained  by  the  supreme  court  of  Wiscon- 
sin in  the  case  of  Blesch  v.  Railway  Co.. 
48  Wis.  108.  2  N.  W.  Eep.  113.  That  case 
was  twice  before  the  court,  and  language 
used  by  Justice  Cole  in  rendering  the  opin- 
ion of  the  court  on  the  first  bearing  (43  Wis. 
183)  Is  repeated  with  approval  In  the  last 
opinion,  as  follows:  "The  counsel  for  the 
company  argued  that  the  plaintiff  should 
recover  such  damages  only  as  resulted  from 
the  slx-luch  roadbed  encroachmeut  uprai 
his  premises,  such  damages  as  the  plaintiff 
sustained  by  reason  of  the  operation  of  the 
road,  on  that  portion  of  the  street  lying 
west  of  the  center  line  thereof  in  front  of 
his  premises.  If  by  this  It  Is  meant  that 
the  plaintiff  could  recover  only  the  fraction* 
al  part  of  the  damages  which  the  construc- 
tion and  operation  of  the  road  worked  to 
his  pr^ise^  a  bare  statement  of  the  propo- 
sition Is  Bufildent  to  show  Its  unsoundness. 
A  r^lroad  Is  an  ratlro  thing,  and  It  Im- 
pcwslble  tor  any  faunum  Intelligence  to  sepa- 
rate the  loss  or  injniy  which  Its  operatloa 
causes,  apiwrtlonlng  so  much  to  one  por- 
titm,  aiid  so  mwdi  to  another;  but  we  sup* 
pose  the  plaintiff  was  entitled  to  recovw 
all  the  loss  which  he  bad  sustained  by  rea- 
son of  the  trespass  of  the  compai^.  and  fn 
consequence  of  the  road  being  operated  aa 
bis  land,  according  to  the  role  above  stated." 
The  case  of  Kocheman  v.  Railroad  Oo^  su- 
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pra,  was  dted  and  considered  hy  the  court, 
and  the  question  here  presented  ably  and 
thoroughly  discussed.  Theconcluslon  reached 
was  that,  where  a  portion  ot  the  plalntlCF's 
land  is  appropriated  for  its  right  of  way 
by  the  company,  he  is  entitled  to  recovOT  for 
aU  tlic  Injuries  he  sustained  flowing  directly 
from  such  appropriation,  and  that  the  rail- 
road is  to  be  treated  as  one  entire  thing. 
It  may  be  conceded  that  If  the  railroad  com- 
pany had  constructed  its  road  Just  over 
the  line  entirely  on  the  town  site,  without 
appropriating  any  of  plaintiff's  land  for  its 
right  of  way,  the  plaintiff  could  not  recover 
anytliing  therefor.  This  often  appears  to 
work  great  hardship.  It  sometimes  happens 
that  a  railroad  company  builds  its  road  in 
such  manner  as  to  greatly  injure  adjacent 
property,  and  It  seems  a  great  hardship  for 
landowners  to  sustain  such  Injuries,  and 
be  without  remedy.  That,  however.  Is  not 
the  case  under  consideration.  Here  the  com- 
pany concedes  the  necessity  of  having  a 
portion  of  plaintiff's  land  for  its  right  of 
way.  It  seeks  to  ccmdemn  the  right  to  use 
It  for  necessary  purposes  connected  with  the 
construction  and  operation  of  Its  road.  Hav- 
ing obtained  such  right,  It  is  not  limited  in 
the  use  of  it  to  the  one  roadway  already 
constructed,  but  it  has  the  right,  If  It 
chooses,  to  construct  sidings  or  other  tracks 
on  that  portion  of  the  right  of  way  taken 
trom  plaintiff's  land,  or  it  may  move  Its 
Une  over  onto  his  land.  The  right  to  con- 
demn Qie  land  Is  based  on  a  necessity  ex- 
iati^Z,  or  at  least  supposed  to  exist,  that  the 
compiiny  should  have  it  for  use  In  connec- 
tion with  its  road.  We  think  the  cats,  em- 
baiikm«its,  tracks,  ditches,  and  right  of  way 
are  to  be  considered  as  one  entire  thing  in 
detramining  the  plaintiff's  damages.  Usually 
the  appropriation  of  &  narrow  strip  along 
one  of  the  boundary  lines  of  a  tract  of  land 
results  in  comparatively  little  damage  to  the 
land  qot  taken,  but  It  is  not  always  so,  and, 
v^ere  any  portion  of  the  plaintiff's  land 
Is  condemned,  we  are  nnable  to  conceive 
any  mle  by  which  the  idalntlff*8  damages 
could  or  should  be  measured  at  ^ther  more 
or  less  than  the  whole  damage  which  he 
actoally  snstalns  by  reason  of  tiie  appropria- 
tion ot  his  land,  and  the  construction  of  the 
road. 

The  fouiHh,  fifth,  and  foorteenth  Instmc- 
tions  asked  are  similar  to  the  seventh  above 
quoted,  and  mer^  present  the  same  ques- 
tion in  a  UtUe  dlfferrat  form.  The  defend- 
ant asked  the  following  Instruction:  "Tenth. 
The  court  Instructs  the  jury  that  the  |dnin- 
tiff  cannot  recover  anything  in  this  action 
because  of  the  insufficiency  of  the  crossing 
mentioned  in  the  evidence  on  the  road  west 
of  the  land  in  question,  and  such  matter 
should  be  altogether  excluded  from  your 
estimate."  In  commenting  on  the  refusal  of 
the  court  to  give  this  instruction,  counsel 
say  in  their  brief  that  the  crossing  was  con- 
structed on  quite  an  ^evation,  and  it  was 


difficult  and  tnconvenlmt  to  cross  at  that 
[toint,  and  that  one  witness  testified  that 
he  took  this  matter  Into  consideration  in 
estimating  the  amount  of  plaintiff's  dam- 
ages. Counsel  assume  in  their  briefs  that 
this  crossing  was  Improperiy  constructed, 
bnt  fail  to  call  our  attention  to  any  evi- 
dence showing  It  to  have  been  so.  No  dalm 
appears  to  have  been  made  by  the  plaintiff 
below  that  the  crc«sing  was  improperly 
constructed.  We  must  therefore  assume  that 
the  company  performed  Its  duty  so  far  as 
it  was  practicable  for  it  to  do  so,  and  made 
as  good  a  crossing  as  could  reasonably  have 
been  made  under  the  drcumstancee.  The 
testimony  of  the  witness  referred  to  by 
counsel  was  drawn  out  on  cross-examination 
by  the  defendant  below,  and  does  not  ap- 
pear to  us  to  have  been  regarded  by  any 
one  at  the  trial  as  of  special  importance^' 
The  defendant  also  asked  the  following  in- 
struction: "Fifteenth.  The  court  Instmcta 
the  Jury  that  Ordinance  No.  36  of  the  dty 
of  Colby,  introduced  in  evidence  in  this  case,, 
was  on  the  26th  day  of  March,  A.  D.  1888. 
and  at  all  times  since  has  been,  and  is  now, 
a  valid  and  legal  ordinance  of  said  dty, 
and  that  all  that  part  of  the  streets  and- 
alleys  of  said  dty  lying  south  of  the  south 
Une  of  the  quarter  section  of  land  descrit}ed 
In  plaintiff's  petition,  and  north  of  the  south 
llneof  thedef»idant's  rif^t  of  way,  as  shown 
by  the  plat  introduced  in  evidence,  were  on 
said  26Uk  day  <a  Mardi*  1S8S,  and  at  all 
times  since  have  been,  and  are  now,  abso- 
lutely vacated  and  dlBcontinued."  TbSa  In- 
stroction  was  property  refused.  It  seans  to 
be  conceded  that  there  waa  a  road  ctosslng 
the  railroad  at  the  southwest  comer  of 
plaintiff's  land,  on  which  the  crossing  mea- 
tiimed  In  the  tenth  instmction  asked  1^  the 
defendant  was  constructed.  There  Is  also 
evidence  in  the  record  tmdlng  to  show  tiiat 
there  was  a  street  nmning  afong  the  norUi 
ride  of  the  town  site  south  of  plaintiff's 
land.  In  view  of  this  testimony,  the  <nstnu»- 
tlon  was  property  refused. 

Complaint  Is  made  of  the  overruling  of  an 
objection  by  the  defendant  to  the  follow- 
ing question  asked  the  witness  Koilcy: 
"Qnwtion.  ^t  state  how  much  less  the 
plaintiff's  interest  was  worth  by  reason  of 
the  embankment,  and  that  alone,  laying  asUe 
the  cot  AnswH'.  |2,S00."  Tbia  qnesUotf 
was,  at  course,  Impro^r,  but  It  was  asked 
on  re-examlnation  of  the  witness,  after  conn- 
aA  for  the  d^raidant  had  CTOss-examlned, 
by  asking  him  as  to  the  amount  of  damage 
occarioned  respectively  by  the  cute  and  em- 
bankments. In  view  of  the  nature  of  ttie 
cross-Noimlnation,  it  cannot  be  held  re- 
ver^le  «Tor  for  the  oooit  to  have  overmled 
the  obJecti<m.  We  tiiink  the  measure  of  dam- 
ages was  oorrectiy  stated  by  the  court  in 
Its  instructions.  The  plaintiff's  recovery  was 
r^tricted  to  the  value  of  his  r^bt  ot  pos* 
session  of  the  strip  of  ground  actually  token, 
plus  the  difference  betwew  the  actual  mar 
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ket  value  ct  lite  il^t  of  poasessloii  to  Hbe 
ranainlng  pordon  of  the  land  immddlately 
before  and  immediately  after  the  appropria- 
ti<m  of  tile  right  of  w^,  with  Int^reat  there- 
on from  the  date  of  filing  the  report  of  the 
-commissioners.  The  attention  of  the  Jury 
■Km  directly  called  to  the  fact  that  the 
plaiutifF  bad  not  then  perfected  his  title,  and 
that  he  could  recorer  damngea  aoty  to  the 
-extent  of  the  injuries  caused  to  hla  actual 
existing  Interest  in  the  land. 

Lastir,  it  is  contended  Uiat  the  defendant 
company  acquired  a  right  of  way  over  this  land 
by  Tlrtne  of  the  act  of  congress  of  Marc^  3, 
1875,  which  was  prior  to  the  rightsof  the  plain- 
tiff under  his  homestead  entry.  Section  1  of 
this  act  reads:  '"That  the  right  of  way  through 
the  public  lands  of  the  United  States  is  here- 
by granted  to  any  railroad  company  duly 
-organized  under .  the  laws  of  any  state  or 
territory,  except  the  District  of  Columbia, 
or  by  the  oongress  of  the  United  States, 
which  shall  have  filed  with  the  secretary 
of  ihe  Interior  a  copy  of  Its  articles  of  in- 
corporation, and  due  proofs  of  Its  organiza- 
tion under  the  same,  to  the  extent  of  one 
hundriHl  feet  ou  each  side  of  the  central 
line  of  said  road;  also  the  right  to  talie  from 
the  publio  lands  adjacent  to  the  line  of  said 
road  material,  earth,  stone,  and  timber  nece;% 
sary  for  the  cwistnictiwi  of  said  railroad, 
also  groimd  adjacent  to  such  right  of  way 
for  station  buildings,  depots,  m&chine  shops, 
side  tracks,  turnouts,  and  water  stations, 
not  to  exceed  in  amount  twenty  acres  for 
each  station,  to  the  ext^t  of  one  station 
for  eadi  ten  miles  of  its  road."  Section  4: 
'Hiat  any  railroad  company  desiring  to 
secure  the  benefits  of  this  act  shall  within 
twelve  months  after  the  location  of  any  sec- 
tion of  twenty  miles  of  Its  road.  If  the 
same  be  upon  surveyed  lauds,  and,  If  upon 
unsurveyed  lands,  within  twelve  mouths  aftf 
er  the  surrey  thereof  by  the  United  States, 
file  with  the  register  of  the  land  office  for 
t^e  district  where  such  land  is  located  a  pro- 
file of  Its  road,  and  upon  approval  thereof 
by  the  secretary  of  the  interior  the  same 
Shall  be  noted  upon  the  plats  in  said  office, 
and  thereafter  all  such  lands  over  which  sot^ 
right  of  way  shall  pass  shall  be  disposed  of 
subject  to  such  right  of  way:  provided,  that 
If  any  section  of  said  road  BbaU  not  be  com- 
peted within  five  years  after  the  location  of 
said  section,  the  rights  her^  granted  shall 
be  forfeited  as  to  any  such  uncompleted  sec- 
tion of  such  road."  It  is  contended  that  this 
act  was  a  grant  in  praesentl  to  the  defend- 
ant of  a  right  of  way  over  the  public  domain, 
to  be  thereafter  designated  In  the  manner 
provided  by  the  act,  and  that  when  the  de- 
fendant located  Its  line,  and  obtained  an  ap- 
proval by  the  setaretary  of  the  interior  of 
snch  location,  the  defendant's  rights  related 
back  to  the  date  of  the  passage  of  the  act, 
and  are  superior  to  thou  of  the  plaintiff, 
whose  hmnestead  entry  was  made  inter- 
mediate the  time  of  the  passage  <Ht  the  act 


and  the  looatibn  of  ttie  defendant*!  road. 
The  oases  of  Ballroad  Oo.  t.  Baldwin.  103  V. 
&  428;  Bybee  t.  Ballroad  Co..  11  Sup.  Gt 
Rep.  641;  NoMe  t.  Ballroad  Co..  13  Sap.  Ot. 
Bep.  271,— are  cited  In  support  of  ttHa  oon- 
tentiou.  In  the  first  case  named  the  supreme 
court  of  the  United  States  had  imder  con- 
aideratt<Ht  the  act  of  23.  186%  granth« 
to  the  St.  Joseph  &  Doiver  City  Ballroad 
Company  a  ri^t  of  -way.  The  general  onurse 
of  this  road  was. stated  In  the  act,  and  cer^ 
tain  points  upon  its  route  were  named.  It 
was  held  that  the  act  was  a  grant  In 
praesentt,  and  that  the  railroad  company's 
rights,  after  thrir  line  was  definitely  lo- 
cated, were  fl^ed  as  of  the  date  of  the  act. 
In  the  Bybee  Case,  the  grant  was  under  an 
act  of  congress  of  July  2o,  18G6,  to  such  com- 
pany organized  under  the  laws  of  Oregon  as 
the  legislature  of  said  state  should  there- 
after designate,  to  aid  in  the  construction  of 
the  railroad  and  telegraph  line  from  the 
Central  Faclflo  Ballroad  In  Caltfoinia  to  Port- 
land In  Oregon,  and  the  court  held  that  al- 
so a  grant  in  praesentl.  In  the  case  of  Noble 
v.  Railroad  Co.,  the  court  had  under  consid- 
eration this  act  of  March  3,  1875.  The  real 
point  of  controversy  in  the  case  was  whetheir 
Secretary  Noble  could  annul  the  approval 
by  his  predecessor  of  the  locati(m  of  the 
company's  line  of  road,  and  thereby  defeat 
its  rights,  and  the  court  held  that  h^  coold 
not  It  is  true  that  in  the  opinion  the  fol- 
lowing language  occurs:  "The  langunge  in 
that  section  is  that  the  right  of  way  through 
the  public  lands  of  the  United  States  is  here 
granted  to  any  railroad  company  duly  or- 
ganized under  the  laws  of  any  state  or  ter- 
ritory," etc.  "The  uiUform  rule  of  this  court 
has  been  that  such  an  act  was  a  grant  in 
praesentl  of  lands  to  be  thereafter  id^tifled. 
Railway  Ca  t.  Ailing,  99  U.  S.  463.  The 
railroad  became  at  once  vested  with  a  right 
of  property  in  these  lands,  of  which  It 
can  only  be  deprived  by  a  proceeding  taken 
directly  for  that  purpose."  It  will  be  noticed 
that  no  question  was  before  the  court  aris- 
ing between  the  railroad  company  and  a 
person  claiming  adversely  a  right  to  any  par* 
tlcular  tract  of  land.  The  attention  of  the 
court  was  directed  to  the  question  whether, 
on  the  approval  of  the  map  and  profile  by 
the  secretary  of  the  Interior,  the  company's 
rights  became  vested,  or  whether  the  matter 
was  still  within  the  control  of  the  secretary 
of  the  Interior.  The  court  held  the  action 
of  the  secretary  In  approving  the  locatltm  of 
the  road  final.  What  is  said  with  reference 
to  the  grant  being  one  in  praes«iti  was  not 
necessary  to  a  decision  of  the  case.  It  was 
only  necessary  for  the  court  to  hold  that  the 
company's  rights  vested  on  the  approval  of 
the  location  by  the  secretary.  Relation  back 
to  the  date  of  the  act  would  be  wholly  unim- 
portant as  affecting  the  decision  of  the  ques. 
tiMi  before  the  court.  If  the  act  has  the. 
effect  claimed  by  counsel,  very  surprising 
results  ftiUow.  The  defendant  company  was 
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nut  In  existence  at  the  time  of  tlie  passage  of 
Uie  law.  It  is  Tery  difficult  to  see  how  con- 
grees  could  liave  made  a  grant  which  should 
take  effect  at  the  date  of  its  passage,  and 
thereby  confer  present  rights  on  a  company, 
the  existence  of  which  was  not  then  even 
foreshadowed.  If.  under  this  act,  the  de- 
fendant company  acquired  a  right  of  way  to 
construct  any  railroad  contemplated  by  Its 
charter  over  any  lands  then  bWongIng  to  the 
government,  it  follows  that  ai^  and  every 
corporation  existing  at  the  time  the  act  was 
passed,  or  which  has  been  or  may  hereafter 
be  created  while  this  act  remains  In  force, 
has  the,  right  already  vested  to  construct 
railroads  over  what  was  the  public  domain 
on  the  3d  of  Man^  1875,  and  this  without 
reference  to  the  great  Increase  in  the  value 
of  the  lands  in  many  parts  of  Kansas  and 
other  states  since  that  time.  This  oonstruc- 
tion  of  the  law  does  not  seem  to  have  been 
thought  of  by  any  of  the  railroad  companies 
that  have  constructed  so  many  miles  of  road 
since  that  time,  but  the  practice  of  purchas- 
ing or  condemning  a  right  of  way  has  been 
universally  followed. 

We  think  the  fourth  section  of  the  act 
above  quoted  dearly  provides  that  tlie  grant 
shall  talce  effect  only  after  the  approval  and 
filing  of  the  map  and  profile,  and  that  the 
words,  "and  thereafter  all  such  lands  over 
which  suoh  right  of  way  shall  pass  shall  be 
disposed  of  subject  to  such  rifdit  of  way," 
clearly  Imply  that  lands  disposed  of  prior 
thereto  will  not  ho  subject  to  any  burdens 
Imposed  thereon  by  said  aot  Tills  view  of 
the  law  was  Intimated  by  this  court  In  the 
case  of  Railroad  Co.  v.  Johnson,  38  Kan.  142, 
10  Pac.  Rep.  125;  but  in  that  cnse  there  was 
no  claim  that  the  rallrond  company  had  com- 
plied with  the  act.  In  this  case  It  is  claimed 
that  the  act  bas  been  compiled  with,  but  It 
appears  from  the  map  Introduced  In  evidence 
that  It  was  not  approved  by  the  secretary 
of  the  Interior  until  July  11,  iaS8.  while  the 
condemnation  proceedings  were  completed 
on  the  8th  day  of  the  preceding  May.  By 
Instituting  proceedings  to  condemn  the  land 
the  company  would  seem  to  have  adniItto<l 
the  right  of  the  plaintiff  to  compensation, 
and  we  think  a  subsequent  compliance  wUh 
the  act  of  congress  could  not  have  the  effect 
to  defeat  the  plaintiff's  right  of  recovery. 

Though  the  amount  of  the  verdict  appears 
large,  no  complaint  Is  made  that  It  Is  not 
supported  by  the  evidence,  or  that  it  was 
given  nnder  the  Influence  of  passion  or  prej- 
udice. Judgment  will  be  affirmed.  All  the 
justices  ooncurrUig. 


(U  Kan.  766) 

CRAWFORD  T.  CITY  OP  TOPEKA  et  al. 
(Snpreme  Conrt  of  Kansaa  Jnly  8, 1883.) 
CiTi  RS— Billboards— RsouLATioit. 
1.  Cities  of  the  first  class  may  rcgulnte  tlie 
erection  and  mainteuance  of  structures  used 
for  advertising  purposes  and  placed  upon  lots 
near  the  street  line,  bo  as  to  luUy  protect  per- 


sons passins  along  the  streets;  but  sach  r^n- 
lations  most  be  reasonable,  and  an  ordinance 
providing  that  "no  person  Khali  erect  any  bill- 
board or  otber  -  structure  for  advertisine  pur- 
poses unless  the  same  is  placed  at  such  dis- 
tance from  the  line  of  any  street  or  sidewalk 
as  shall  exceed  at  least  five  feet  the  heit;ht  of 
sucli  billboard  or  structure,"  and  prescribing  a 
punishment  for  a  violation  of  this  provision,  is 
unreasonable  and  invalid. 

2.  lo  general,  an  owner  has  the  right  .to 
erect  such  buildings  or  other  structures  upon 
his  property  as  he  pleases,  and  may  put  tbe~ 
premises  to  atur  use  as  may  bdH  his  pleasure,- 
providiog  he  does  not  in  doing  •»  anuv,  In- 
jure, or  threaten  harm  to  others. 
.  (Syllabus  by  the  Conrt) 

Error  from  district  court,  Shawnee  coun- 
ty; John  Guthrie.  Judge. 

Action  by  Lester  M.  Crawford  against  the 
city  of  Top^ca  and  Furman  Baker,  as  street 
commissioner  of  said  city.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  Reversed. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff In  en-or.  D.  O.  Tfllotson,  for  defendants 
In  error. 

JOHNSTON,  J.  L.  M.  Cravrford  brouglit 
this  action  to  enjoin  the  city  of  Topeka  and 
its  street  commissioner  from  tearing  down 
and  removing  billboards,  fences,  and  other 
structures  upon  which  advertisements  were 
posted.  It  appears  that  Crawford,  under 
agreements  with  the  owners  of  lots  In  differ- 
ent parts  of  the  city,  had  erected  upon  the 
line  of  the  lots  structures  similar  to  closely 
built  fences,  which  were  from  8  to  10  feet 
In  helKht,  upon  which  to  post  bills  and  adver- 
tisements of  shows  and  entertainments  which 
were  to  occur  at  his  opera  houge  in  the  city. 
In  some  cases  structures  like  fences  which 
were  already  upon  the  lots  were  used  by 
him  for  this  purpose,  and  in  other  cases  the 
agreements  with  the  owners  provided  that 
the  structures  shotild  Inclose  the  lots  as  a 
fence.  Many  of  them  had  been  In  use  for 
several  years,  and  In  Mnrdi,  18iW,  the  street 
commissioner  notified  Crawford  that  th^ 
must  be  taken  down  and  removed  within 
five  days,  so  as  to  conform  with  a  certain 
ordinance,  or  the  commissioner  would  re- 
move them.  From  the  testimony  It  appears 
that  most  of  them  were  substantial  and  safe 
structures,  and  the  objection  by  the  city  au- 
thorities was,  not  that  they  wer«  insecure, 
but  rather  that  they  did  not  comply  with  the 
provisions  of  an  ordinance  previously  passed. 
It  provides  that  "no  person  shall  erect  any' 
billboard  or  other  structure  for  advertising 
purposes,  unless  the  same  is  placed  at  such 
distance  from  the  line  of  any  street  or  side- 
walk as  shall  exceed  at  least  five  feet  the 
height  of  such  billboard  or  structure;  nor 
shall  any  person  attach  any  sign  or  bulle- 
tin to  any  lamp-post  in  this  city;  and  any 
person  found  guilty  of  violating  any  provi- 
sion of  this  section  shall,  on  conviction,  be 
fined  in  a  sum  not  less  than  three  nor  more 
than  twenty  dollars  for  each  offense,  and 
each  day's  continuance  after  conviction  shall 
be  deemed  a  separate  and  distinct  offense:** 
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The  reiuonablenesa  of  ttUs  regnlathm  and 
the  valtdlty  of  tlie  ordatance  were  the  prin- 
cipal subjects  of  contention  in  the  court  be- 
low and  the  ones  presented  for  dedaion  hen. 
At  the  end  of  the  trial  the  temporary  In- 
junction originally  granted  was  dissolved, 
and  the  r^ef  asked  by  the  plaintiff  was  de- 
nied. 

We  think  the  ordinance  is  not  reasonable 
nor  valid;  hence  the  ruling  of  the  court 
cannot  be  sustained.  As  has  been  seen,  it 
proscribes  the  erection  or  use  of  any  struc- 
ture near  the  lot  line  for  adverttolng  pui^ 
poses,  no  matter  how  substantial  and  secure 
It  may  l3e.  Municipalities  may  be  and  are 
vested  ^th  ^ge  powers  in  protecting  the 
health  and  saf^  of  the  people  and  In  pro- 
mottng  the  welfiire  of  the  public.  Ttu^  liave 
been  given  authority  to  prevent  and  remove 
nuisances,  to  protect  the  walks  and  ways, 
and,  where  they  are  dangerous,  may  com- 
pel the  owners  of  adjacent  property  to  erect 
and  maintain  railings,  safeguards,  and  bar- 
riers along  the  same.  Th^  may  enter  and 
inspect  all  djvelllng  houses,  yards,  inclosures,- 
and  buildings,  to  ascertain  whether  any  of 
them  are  In  a  dangerous  state,  and  may 
take  down  and  remove  such  stmctnree  as 
liave  become  Insecure  or  dangerous;  and, 
further,  may  require  the  owners  of  Insecure 
and  dangerous  buildings  and  other  erections 
to  render  the  same  secure  and  safe,  at  the 
owner's  cost  They  may  r^ulate  the  use 
of  the  streets  and  public  grounds,  and  may 
regulate  or  prohibit  awnings  and  awning 
posts,  and  all  other  structures  projecting  up- 
on or  over  the  street  or  sidewalk.  Fire  lim- 
its may  be  established,  within  which  the 
erection  of  wooden  buildings  or  structures 
which  would  readily  communicate  fire  may 
be  prohibited.  Gen.  St  1889,  par.  555.  In 
none  of  these  provisions  do  we  find  any- 
thing wliich  warrants  the  city  to  prohibit 
the  erection  of  safe  and  substantial  struc- 
tures on  any  portion  of  a  lot  if,  indeed,  any 
such  power  can  be  ^ven.  In  general.  It 
may  be  said  that  the  owner  of  real  estate 
has  the  right  to  erect  such  buildings  or  other 
structures  upon  it  as  he  may  please,  and  put 
the  premises  to  any  use  which  may  suit  his 
pleasure,  providing  that  he  does  not  In  doing 
so  Imperil  or  threaten  harm  to  others.  Tied. 
Lim.  430.  All  statutory  restrictions  of  the 
use  of  property  are  Imposed  upon  the  theory 
that  they  are  necessary  for  the  safety,  health, 
or  comfort  of  the  public;  but  a  limitation 
without  reason  or  necessity  cannot  be  en- 
forced. In  what  way  can  the  erection  of  a 
safe  structure  for  advertising  purposes  near 
the  front  of  a  lot  endanger  public  safety  any 
more  than  a  like  structure  for  some  other  law- 
ful purpose?  Why  does  the  posting  or  paint- 
ing of  an  advertisement  upon  a  secure  wall  or 
structure  render  It  Insecure?  An  owner  may 
desire  to  use  a  structure  or  billboard  for  an 
inclosnre  of  his  lot  as  well  as  for  posting  ad- 
vertisements. In  one  instance  that  was  the 
deslie  and  purpose  of  the  owner  in  this  case. 


If  Hub  wall  or  Indosore  was  10  feet  fal^ 
then,  under  the  ordbumce,  the  owner  would 
be  required  to  set  It  back  IS  feet  from  the 
front  of  the  lot  What  reason  Is  there  for 
the  surrender  or  loss  ot  the  use  of  that  por^ 
tlon  of  the  lot?  Or  why  riioold  the  pasting 
of  .a  piece  of  paper  upod  a  secure  Indosnre 
make  muih  a  loss  necessary?  Although  the 
police  pow«r  la  a  broad  one,  it  Is  not  with- 
out limttatlonB,  and  a  secure  structure,  which 
Is  not  an  infringement  upon  the  public  safe- 
ty, and  is  not  a  nuisance,  cannot  be  made 
one  by  legislative  fiat  and  then  prohibited. 
Yates  V.  MUwaukee,  10  Wall.  497;  1  DUL 
Mun.  Corp.  374.  It  Is  doubdess  within  the 
power  of  the  city  to  prohibit  the  erection  of 
insecure  blllt>oards  or  other  structures,  re- 
quire the  owners  to  maintain  them  In  a  se- 
cure condition,  and  to  provide  for  theUr  re- 
moval at  the  exi>ense  of  the  owners  in  case 
they  become  dangerous.  Perhaps  regulations 
may  be  made  with  reference  to  the  manner 
of  construction  so  as  to  Insure  safety,  but 
the  prohibition  of  the  erection  of  structures 
upon  the  lot  line,  however  safe  they  might 
be,  would  be  an  unwarranted  Invasion  of 
private  ri0it  and  is  without  legislative  au- 
thority. In  Langan  v.  City  of  Atchison,  35 
Kan.  318,  11  Pac,  Rep.  38,  an  insecure  blU- 
bourtl,  which  had  been  fastened  to  the  side- 
walk, fell  upon  one  who  was  passing,  and 
Injured  him.  It  appeared  to  have  been  In  a 
weak  and  insecure  condition  for  some  tlm^ 
and  the  ofllcers  of  the  city  knew  that 
It  was  not  erected  In  a  safe  and  proper  man- 
ner, and,  before  its  fall,  that  It  was  In  a  con- 
dition to  endanger  persons  passing  upon  the 
sidewalk.  It  was  held  that  the  dty  was  liar 
ble  In  damages  for  the  injury,  upon  the  the- 
ory that  It  was  its  duty  to  keep  the  streets 
and  walks  In  a  safe  condition  for  persons 
passing  over  and  along  them.  It  was  fur- 
ther held  that  it  was  the  duty  of  the  corpo- 
rate authorities  to  remove  or  abate  any  nui- 
sance, and  that,  under  the  power  given  to 
the  dty  to  prevent  and  remove  nuisances  and 
to  regulate  all  structures  projecting  upon  or 
over  the  streets  or  walks,  It  was  l)ound  to 
remove  or  protect  the  sidewalk  from  the 
Imperfectly  constructed  and  Insecure  bill- 
board standing  so  near  the  sidewalk  as  to 
fall  upon  it  TUs  authority  sanctions  the 
regulation  of  such  structures  so  far  as  to 
make  them  secure,  but  nothing  is  said  which 
would  Justify  the  prohibition  of  the  erection 
of  structures  that  are  absolutely  safe.  None 
of  the  structures  proposed  to  be  removed  ex- 
tended beyond  the  lot  and  hence  are  not  to 
be  regarded  as  if  they  projected  over  the 
street.  The  regulation  as  to  the  erection  and 
maintenance  of  such  structures  may  be 
made  suffldently  rigid  to  fully  protect  the 
public;  but  they  must  be  reasonable,  and 
when  they  pass  beyond  the  bounds  of  reason 
and  necessity,  and  Impair  private  property 
rights,  they  must  be  pronounced  InvaUd. 
The  unreasonableness  of  the  ordinance  In 
question  Is  easily  seen  when  it  Is  considered 
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tbat  the  men  posting  of  a  harmless  paper 
npon  a  stmctare  changes  It  from  a  lawful 
to  an  anlawfal  one.  A  petwn  may  erect  a 
teace  around  bis  lot  without  violating  the 
ordinance,  but  Just  aa  soon  as  an  adrertlse- 
ment  is  posted  or  painted  tbereon  It  Is 
bronght  within  tlie  condemnation  of  the  or- 
dinance, and  the  owner  Is  liable  to  prosecu- 
tion and  ptmlshment  Treating  the  ordi- 
nance as  unreasonable  and  Invalid,  as  we 
must,  the  ruling  of  the  court  below  In  deny- 
ing the  iDjunction  was  erroneous,  and  hence 
there  must  be  a  reversaL  All  fba  Jnstlcea 
concurring. 


(U  Km.  U) 

UUiUAOO,  K.  ft  N.  RT.  GO.  BLtJS.1 

(Sopreme  Court  of  Kansas.    July  8,  1S93.) 

BmitBHT  DoHAiN— CoMFBssATiOM  — Lirs  Intbr- 
xsT— Faktibs  oh  Arraii^FBiTiLBeaD  Cohmu- 
mcATioKs— Husband  akd  Wifb. 

1.  Where  the  award  of  cominisslonera  ap- 
pointed to  assess  damages  for  tbe  right  of  way 
of  a  railroad  company  gives  to  a  persoD  In 
posseseioa  of  tbe  land,  a  part  of  which  is  ap- 
propriated, and  having  only  a  life  interest 
therein,  a  fn-oss  sum  for  compensation,  as  the 
owner  thereof,  such  person  may  appeal  from 
the  award,  and  he  will  not  be  required' to  Join 
with  him,  in  his  appeal,  tbe  owner  of  the  legal 
title  of  the  land. 

2.  Upon  the  trial  of  the  action  upon  snch 
an  appeal  the  party  appealing  can  only  recover 
damages  for  snch  an  interest  or  estate  in  the 
land  as  he  can  establish  In  himself.  If  the 
niilroad  company  desires  tbe  person  holding 
the  legal  title  of  the  land,  In  snch  a  case,  to  he 
before  the  court,  for  its  protection  la  any  way, 
It  Is  Its  duty  to  bring  him  in. 

8.  The  fact  tbat  a  person  haTing  a  life 
estate  of  the  land  appeals  cannot  inure  to  the 
benefit  of  one  holding  the  legal  title,  bnt  not 
appealing. 

4.  In  no  case  can  dther  the  hnsband  cr 
wife  testify  concerning  any  commDnlcatlon 
made  by  one  to  the  other  during  the  marriage^ 
Subdivision  3.  S  323,  aril  Code. 

(Sjdlabns  by  dw  Oonrt) 

Brrw  from  district  court,  Thmnaa  ooonty; 
Charles  W.  Smith,  Judge. 
.  Proceedings  by  the  Chicago.  Kaasaji  ft 
.Nebraska  Railway  Company  to  ctmdemn 
land  owned  by  John  BUls.  Damages  were 
awarded  from  which  the  railway  company 
.appealed  to  the  dtotrlct  court,  wbwe  trial 
,waa  had  before  ttte  court  and  a  Jury,  and 
Judgment  rendered  for  a  stUl  larger  amount. 
The  railway  company  brings  the  case  here 
on  error.  Rermcd. 

The  other  facts  fully  apitear  In  flie  follow- 
ing statement  by  HORTON,  O.  J.: 
;  On  the  Stb  day  of  Slay.  1888,  tbs  board 
of  county  commissions  of  Thomas  county, 
.state  ctf  Kansas,  on  the  application  of  the 
Chicago.  Kansas  ft  Nebraska  Railway  Com- 
.pany,  laid  off  and  condemned  a  route  and 
line  for  the  railway  company  through  the 
a  B.  )4  of  section  No.  33,  In  township  No. 
7,  of  range  34  W.,  In  that  county.  The  com- 
niissloners  awarded  the  sum  of  $230  as  the 
Talue  of  the  land  taken  and  the  damage  to 
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the  property  not  taken,  from  which  the 

railway  company  appealed.  In  the  district 
court  the  plaiutifT  filed  a  petition  conslsUng 
of  two  counts,  in  tbe  first  of  which,  among 
other  tilings,  It  was  alleged  "that  the  l^al 
title  to  said  tract  of  land  was  at  the  date 
of  said  appropriation,  and  still  la,  owned 
by  Susan  A.  Ellis,  the  wife  of  this  plaintiff; 
tiiat  her  title  was  orighmlly  acquired  by 
and  through  the  plaintiff,  who  paid  the  con- 
sideration therefOT,  and  was  and  is  h^d  In 
trust  for  the  tise  and  bmefit  of  plalntlil, 
and  under  a  ralid  agreement,  made  at  tiie 
time  of  such  conveyance  to  her,  ttiat  he 
should  have  the  use  and  baieflt  at  aald 
land,  and  might  occupy  the  same,  so  long 
as  he  should  live,  or  sbould  desire  the  same; 
that  plaintiff's  Interest  In  the  land  taken, 
and  tbe  ImproTementa  thereon,  was  at  the 
date  thereof  $100,  and  that,  by  reason  of 
the  appropr1atl<Mi  of  his  interest  in  the  land, 
that  the  remaining  portion  thereof  was  dam- 
aged and  lessened  la  value  In  the  sum  of 
$300."  In  the  second  count  of  said  petition 
it  was  alleged,  among  other  things,  "that 
since  the  date  of  the  appropriation  of  said 
land,  as  hereinbefore  stated,  by  the  defend- 
ant, Susan  A.  Kills,  owner  of  the  legal  title 
to  the  land,  has,  tor  a  valuable  con^dera- 
tion,  by  an  instrumeut  in  writing,  duly  exe- 
cuted, and  a  copy  of  which  Is  annexed 
hereto,  marked  'Exhibit  A'  aold,  assigned, 
and  transferred  to  this  plaintiff  all  her  claim 
and  right  to  any  and  all  damages  against 
the  defendant  by  reason  of  such  appropria- 
tion, and  to  the  compensation  due  ther^ 
for,  and  all  her  right,  title,  and  interest 
in  and  to  the  award  heretofore  made  as 
aforesaid,  by  such  county  commissioners, 
for  the  land  so  ccaidemned  and  appropriated 
by  said  defendant,  and  In  and  to  ail  damage 
caused  by  such  appr(H>riati(m  to  the  remain- 
ing portion  of  said  land,  assessed  as  afore- 
said, and  In  and  to  any  award  or  damages 
that  may  be  awarded  or  assessed  therefor 
In  this  court,  or  <n  any  appeal  that  might 
be  taken  from  the  determination  of  said 
board  of  county  ieommiaaloners.  That  tSte 
actual  value  of  tbe  land  ao  tal^n,  wlUi  the 
Improvements  therecnu  was  at  the  date 
thereof  $200,  and  by  reason  of  snch  appro- 
priatlOTL  the  ranaliUng  portloa  of  the  land 
was  damaged  and  lessened  In  value  in  the 
sum  of  $400."  'CtM  railway  company.  In  Its 
answer,  denied  aU  the  allegntiona  In  ewdi 
and  every  count  of  the  petition,  ezo^t  the 
condemnatl<m  and  appropriation  of  the  right 
of  way  over  the  land,  and  the  award  of  the 
commiBsionera  Upon  the  trial,  at  the  No- 
vember term  for  1889.  before  the  court  and 
a  Jury,  judgment  woa  rendered  In  favor 
of  the  plaintiff  against  the  railway  company 
for  $4S2.21  and  costs.  The  railway  company 
brings  the  case  beta. 

M.  A  Low  and  W.  F.  Bvans,  tor  plaintiff 
in  error.  W.  S,  WUcoxon  and  B.  A.  Mf^Uath. 
for  defendant  In  error. 
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HOBTON,  0.  J.,  (after  statJng  the  facta) 
It  la  contended  that  the  trial  coTirt  erred 
In  oTemiUng  the  motion  of  defendant  below 
to  dismiss  the  appeal.  At  the  time  of  the 
condemnation  proceedings  the  legal  title  to 
the  land  over  which  the  right  of  way  was 
condemned  was  in  Snsan  A.  ElUa,  the  wife 
of  John  ElUs.  The  commissioners  made  the 
award  to  Bills.  He  appealed.  If  Susan 
A.  Ellis  was  dissatisfied  with  the  award,  or 
with  any  part  thereof,  she  diould  have  ap- 
pealed. Whatever  her  rights  are  in  the 
premises,  not  having  appealed,  she  Is  abso- 
lutely botmd  by  the  award.  The  failure  of 
the  commissicmera  to  ascertain  that  Mrs. 
EIUs  had  the  legal  tiHe,  or  any  Interest  In 
the  land,  would  not  prevent  her  from  ap- 
pealing. Railroad  Co.  v.  Grovier,  41  Kan. 
686,  21  Pac.  Rep.  7T9.  But  we  think  the 
court  did  not  err  In  refusing  to  dismiss  the 
appeaL  John  Ellis,  according  to  his  petition, 
was  in  the  actual  possession  of  the  land,  and 
had  a  life  Interest  therein.  Ills  Interest  was 
distinct  from  that  of  his  wife,  Sosan  A.  Ellis. 
The  owners  of  distinct  Interests  in  the  same 
property  may  appeal  separately.  Lance  v. 
Raflrofld  Co.,  BT  Iowa,  636.  11  N.  W.  Rep. 
612.  EIUs  cannot  be  denied  his  right  to 
maintain  an  appeal  because  his  wife  neglect- 
ed to  join  therein.  If  the  award  of  the  com- 
misslonera  were  Jointly  for  John  and  Susan 
A  Ellis,  or  If  the  premises  ai^ropriated  for 
the  right  of  way  were  a  part  of  a  hom&stead, 
it  Is  possible  that  Ellis  could  not  properly 
prosecute  his  appeal  without  unltlne  his  wife 
as  appellant,  or  making  her  a  party  to  the 
proceedings.  Railroad  Co.  v.  Hurst,  30  Iowa, 
73;  Railroad  Co.  v.  Anderson,  42  Kan.  297, 
21  Pac.  Rep.  lOSO.  But  according  to  the  evi- 
dence the  land  Is  not  a  homestead,  and  the 
award  of  the  commissioners  was  not  joint. 
If  there  had  been  no  appeal  by  either,  John 
and  Susan  A.  Ellis  might  have  apportioned 
the  award  among  themselves  according  to 
their -respective  Interests  In  the  property.  If 
the  railway  company  desires  Mrs.  Ellis  to  be 
before  the  court,  for  its  protection  in  any 
way,  it  is  Its  dnty  to  bring  her  In.  Wash- 
bum  T.  RaUroad  Co.,  69  Wis.  379,  18  N.  W. 
Rep.  431.  But  upon  the  trial  the  appeal  was 
heard  and  determined  as  if  John  and  Snsan 
A.  Ellis  had  each  perfected  appeals.  This 
was  ernmeous.  Upon  the  appeal  Ellis  was 
(01^  oitltled  to  recoTer  on  the  first  connt  of 
Ms  petllloo.  SiB  can  only  recover  damages 
for  sdch  an  Intevest  or  estate  in  the  land 
tak^  as  he  can  estahllab  in  himself:  He 
conld  not*  npon  the  appeal,  recover  anything 
on  accoont  of  the  interest  or  claim  of  his 
wife,  who  did  not  appeal,  although  she  at- 
tempted to  transfer  and  assign  to  him  her 
dolm  or  Interest  in  the  land.  It  woiUd  have 
hem  better  tor  both  John  and  Susan  A.  EUls 
to  have  appealed,  but  for  some  reason  Snsan 
A.  has  neglected  or  refused  so  to  do.  Hav- 
ing w>  neglected  or  refused,  She  cannot  found 
her  appeal  upon  the  action  taken  her  hus- 
band, John  Ellis,  even  though,  according  to 


the  petition,  she  has  staice  tals  appeal  trans- 
ferred, hi  writing,  her  intra«st  or  claim. 

As  the  cause  must  be  reversed  for  the  error 
noticed,  it  is  Important  to  refer  to  evidoico 
improperly  admitted:  Ellis  attempted  to 
show  his  interest  In  the  land  upcm  the  trial 
by  a  verbal  agreement  between  himself  and 
his  wife.  Paragraphs  7102,  7164,  7100,  Gen. 
St  1889.  Neither  a  husband  nor  wife  are 
permitted  to  testify  concerning  any  communi- 
cation made  one  to  the  other  during  the 
marriage.  Subdivision  3,  S  323,  OlvU  Code. 
This  Is  admitted,  but  it  Is  answered  that  the 
railway  company  did  not  make  sufficient  ob- 
jections npon  the  trial  to  the  oral  commtmi-; 
cations.  An  examination  of  the  record  shows 
that  the  attention  of  the  court  was  called 
directly  to  the  evidence  as  a  conversation 
between  husband  and  wire.  We  quote: 
"Question.  Who  paid  the  ccmsldei'atlMi  for 
the  conveyance?  Answer.  I  paid  It  myself. 
Q.  Well,  state  under  what  drcumstances  that, 
conveyance  was  made  In  that  way.  Did  you 
have  any  agreement  with  her  [his  wife]  be- 
forehand in  regard  to  It?  (Defendant  ob- 
jects to  the  question  for  the  reason  that  It  Isi 
incompetent.  Irrelevant,  and  Immaterial;  call- 
ing for  a  conversation,  agreement,  and  under- 
standing  had  between  the  plalntlfr  and  his 
wife.  Objection  overruled.  Defendant  ex- 
cepts.) A.  We  had  an  agreement  beforehand 
that  I  was  to  have  the  land  my  lifetime,  the 
same  as  if  the  deed  was  in  my  name;  that  I 
was  to  use  It  for  whatever  purpose  that  I 
saw  fit;  that  I  was  to  pay  all  expenses  of 
improving  the  land.  Q.  Was  that  agreement 
in  writing?  A.  No,  sir.  (Defendant  objects 
to  the  answer  last  made  by  the  witness,  about 
the  ctmdltions  of  the  agreement,  and  asks 
the  court  to  strike  it  out,  so  far  as  It  has  been 
given,  as  Incompetent,  Irrelevant,  and  Imma- 
terial, and  for  the  reason  that  the  witness 
has  stated  that  the  agreement  or  understand- 
ing was  not  In  writing,  and  it  must  neces- 
sarily have  been  a  parol  communication  be- 
tween the  parties.  Objection  overruled,  and 
motion  refused  at  this  time,  to  which  ruling 
of  the  court  defendant  excepts.)  A.  I  was 
to  use  the  land  for  whatever  ptirpose  that  I 
saw  fit,  and  that  I  was  to  derive  all  benefits 
from  the  land;  that  I  was  to  have  all  I 
raised,— the  stock  that  run  on  the  land,  eta 
It  was  to  be  my  land  my  lifetime,  the  same 
as  if  the  deed  was  In  my  name,  and  that  I 
deeded  her  tbe  land  In  cose  of  my  death,  that 
she  wonld  have  something  to  sell  to  support 
the  fiamily.  Q.  This  agreement  that  yon  had> 
with  your  yrUe,  was  that  had  about  the  time 
of  the  purchase  of  the  hind?  (Objected  to 
for  the  reason  that  It  la  Incompetent,  Irrele- 
vant, and  immaterial.  Objection  ovwruled. 
Defiant  exeats.)  A.  Tes,  dr;  Just  before 
this."  Subseqoendy,  when  the  husband  tes- 
tifled  more  In  detail  of  the  communications 
between  himself  and  wife,  the  evidence  was 
objected  to  aa  incompetent.  Railway  Go.  t. 
Usher,  ^  Kan.  687,  22  Pac.  Rep.  734;  Frendi 
r.  Wade,  35  Kan.  391,  11  Paa  Rep.  138; 
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Chandler  t.  Dye,  37  Kan.  765,  15  Pac.  R^. 
825.  The  Jud^ent  of  ttae  district  court  will 
be  rerersed.  and  cause  remanded  for  a  new 
trial.  All  the  justices  (^ncurrlDg. 


(S8  Cal.  466) 

BICO  et  8l.  T.  BBAXDENSTBIN  et  al.  (No. 
14,315.) 

(Sapreme  Ooort  of  California.  June  7.  1893.) 

HD3BA.ND  AND  WlfB— WlFB»»  SbPAKATB  FhOPBR- 
TV  —  CUNVBTANCB   BT   WlFB    DlBBOT  TO  HUfi- 

BAKD — Validity. 

Const.  1849,  art  11,  S  14.  provided  that 
all  property  of  the  wife,  owned  Before  and  ac- 
quired after  marria^,  shall  be  her  separate 

groperty,  and  laws  should  be  passed,  definiDg 
er  rights  in  relation  thereto.  Act  April  17, 
1800.  (St.  1850,  p.  254,)  gave  the  husband  the 
control  of  the  wife's  separate  property  during 
coverture,  but  provided  that  do  alienation  there- 
of could  be  'Eoade,  or  lien  thereon  created,  nn- 
leas  by  instrument  in  writing,  signed  by  both 
husband  and  wife,  and  acknowledged  by  her 
on  privy  examination.  Section  7  provided 
that  wbeD  any  sale  is  made  by  the  wife,  of 
her  property,  for  her  hasbaad'a  mn^t,  It  shall 
be  deemed  a  gift,  and  nether  she,  nor  those 
claimiog  under  her,  shall  have  any  right  to  re- 
cover the  same.  Act  April  16,  1850,  I  19,  pro- 
vided that  "a  married  woman  may  convey  any 
of  h&c  real  estate  by  any'  conv^ances  thereof 
executed  and  acknowledgied  by  herself  and  her 
husband,"  etc.  Betd,  that  the  common-law  dis- 
ability  of  the  husband  to  take  a  conveyance  di- 
rect from  the  wife  was  not  removed,  and  that 
a  deed  of  trust  of  the  wife's  separate  property, 
pxeruteii  in  tS")?  by  a  married  woman  and  her 
husband  to  the  latter,  was  void. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  coun- 
ty; John  K.  Alexander,  Jud^ 

Action  by  Tomas  Rico  and  another  against 
Heycr  Brandensteln  and  another,  for  the 
partition  of  certain  lands.  From  a  Jndg- 
raent  for  defendants,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiffs 
appeal.  Affirmed. 

PUlsbury,  Blanding  &  Hayne,  for  appel- 
lants. Beinstein  &  Eisner,  for  respondents. 

SEABLB,  C.  Appeal  from  ft  Judgment  in 
favor  of  defendants,  and  from  an  ordar  de- 
nying a  motion  for  a  new  trial.  The  action 
was  brou^t  for  a  partition  of  the  southeast 
two- thirds  of  the  Bancho  San  Bernardino, 
altnate  in  the  county  of  Monterey.  The  two 
plalntUTs  claim  to  be  the  owners  of  an  un- 
divided one-tig^th  each,  as  tenants  In  com- 
mon, with  defendants  Brandenst^  and 
Godchaux,  who  are  averred  to  be  each  the 
owner  of  an  undivided  three-elf^ths  In  said 
nmcha  The  answer  denies  the  ownerdilp 
of  plaintiffs,  or  that  they  were  ever  tenants 
in  common  with  defendants,  and  avers  own- 
ership In  defendants  to  Qie  entire  tract  of 
land,  except  as  to  certain  lots  omv^ed  by 
them  to  third  parties.  The  area  of  the  land 
In  question  Is  8,901  and  26-100  acres, 
Francisco  Blco.  tiie  father  of  the  plalnttffs, 
on  the  lOth  day  of  January,  1855,  became 
"ttie  owner  of  the  premises  In  controversy, 
and  on  August  27,  1855,  conv^cd  the  some 


by  deed  to  Tomasa  Sepulveda  Rico,  his  wife. 
The  title  asserted  by  plaintlffB  In  the  action 
rests  upon  a  deed  of  trust  of  the  premises, 
dated  NovembCT  9,  1857,  executed  by  Fran- 
cisco Rico  and  Tomasa  Sepulveda  Rico,  his 
wife,  as  parties  of  the  first  part,  to  the  said 
Francisco  Rico,  as  party  of  the  second  part. 
The  deed  purports  to  be  in  consideration  of 
$15,000,  paid  to  the  parties  of  the  first  part 
by  Theodora  Gonzales  and  Jose  Sepulveda, 
the  receipt  of  which  Is  acknowledged,  and 
which,  the  proofs  show,  was  actually  paid. 
The  remaining  portions  of  the  deed,  impor- 
tant to  the  Inquiry,  are  as  follows:  "And 
by  these  presents  doth  bargain,  sell,  remise, 
release,  and  quitclaim  and  convey  unto 
Francisco  Rico,  in  trust  for  and  tJie  use, 
interest,  behoof,  b^efit  of  Guadalupe  Rico. 
Francisco  Rico,  Junior,  Vicente  Rico,  and 
Alexander  Rico,  all  being  legitimate  children 
of  the  parties  of  the  first  part  h&reot, 
*  *  *  all  now  living,  and  all  other  off- 
spring that  may  be  bom  hereafter  of  the 
said  parties  of  the  first  part  hereof,  all  the 
right,  title,  and  Interest  of  the  parties  of  the 
first  part  hereof  In  and  to.  *  *  *  This 
conveyance  Is  Intended  as  a  deed  of  trust, 
to  be  held  by  the  said  Francisco  Blco  under 
the  express  conditions  hereinafter  set  forth, 
that  Is  to  say,  to  hold  the  same  aforemen- 
tioned premises  to  and  for  the  uses,  inter- 
ests, and  purposes  of  the  said  minors,  Guad- 
alupe, Francisco,  Vicente,  and  Alexander 
Rico,  now  living,  and  also  all  other  children 
that  may  be  born  hereafter  of  the  said  par- 
ties of  the  first  part  hereof,  to  receive  the 
rents,  Issues,  and  profits  of  the  said  lands 
and  Improvements  thereon,  and  apply  the 
same  to  the  use  and  benefit  of  the  said 
aforementioned  children  now  living,  and  all 
others  that  may  be  born  hereafter  of  the 
said  parties  of  the  first  part  hereof,  during 
their  natural  lives."  Then  follows  a  clause 
authorizing  the  said  Francisco  Rico  to  ap- 
point hts  successor  as  trustee  of  said  prop- 
erty for  said  children  during  his  lifetime^ 
and  by  will  after  his  death.  The  trustee 
and  beneficiaries  are  forbidden  to  sell,  idedge, 
or  hypothecate  the  land  and  premises  de- 
scribed la  the  deed.  The  deed  was  duly 
acknowledged  and  recorded  In  the  office  of 
the  county  recorder  of  the  county  aC  Mon- 
terey, November  9,  1857.  Francisco  Blco, 
the  grantee  of  the  deed  of  trust,  was  on< 
and  the  same  person  with  Frandsco'  Blco, 
one  of  the  grantors,  and  the  grantors  were 
husband  and  wife,  l^e  plaintiffs  her^ 
were  thdr  children,  bom  subseqnrat  to  the 
execution  of  the  deed  of  trust  Defendants 
Brandensteln  and  Goddiaux  hold  tb&  prem- 
ises under  a  ccmveyance  in  trust  executed 
\)y  the  same  grantors.  In  1802,  to  third  par* 
lies,  as  trustees.  It  was  admitted  at  the 
trial,  for  the  purposes  of  the  case,  that,  if 
plaintiffs  ore  not  the  owners  of  two-eighths 
of  the  rancho,  defendants  are  the  owners 
thereof. 

The  first  quesllon  presented  by  the  record 
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relatefl  to  fb*  T«l!<Ilty  of  the  deed  from  Rico 
and  wife  to  tlie  husband.  It  must  be  aa- 
Bumed  that  at  common -law  the  wife  could 
DOt  coDTey  her  separate  property  to  her 
husband.  The  contoitlon  of  appellant  is 
that,  coDcedlDK  the  property  to  hare  been 
the  separate  proper^  of  the  wife,  still  at 
the  time  of  the  deed  there  was,  under  the 
statute  of  this  state,  no  ^restriction  upon 
such  a  conTeyance.  Section  14,  art.  11,  of 
the  constitution  of  this  state,  adopted  Oc- 
tober 10.  1849.  provided  that  "all  proper^, 
both  real  and  personal,  of  the  wife,  owned 
and  daimed  by  her  before  marriage,  and 
that  acquired  afterwards  gift,  derise, 
or  descent,  stiall  be  her  separate  property, 
and  laws  shall  be  passed  more  clearly  de- 
fining the  rights  of  the  wife  In  relation  as 
well  as  to  her  separate  property,  as  to  that 
held  Id  common  with  her  husband."  By  an 
act  approTed  April  17,  ISSO,  the  legislature. 
In  obedience  to  the  requirements  of  the  con- 
stitution, passed  a  law  by  which  the  hus- 
band was  gtren  "the  management  and  con- 
trol of  the  separate  property  ot  the  wife 
dnrlng  the  continuance  of  the  marriage,  but 
no  sale  or  other  altenatioo  of  any  part  of 
socb  property  can  be  made,  nor  any  Uen  or 
incumbrance  created  thereon,  unless  1^  an 
instrument  In  writing,  rigned  by  the  hus- 
band and  wife,  and  acknowledged  by  her 
upon  an  examination  separate  and  apart 
from  her  husband,  before,"  etc.  The  ser- 
en*ii  section  of  the  same  act  provided  "that 
when  any  sale  shall  be  made  by  the  wife 
of  any  of  her  separate  property  for  the  ben- 
efit of  h«T  husband,  or  when  he  shall  have 
Bse*  the  proceeds  of  such  sale,  with  her 
etm^^t.  in  writing,  it  shall  be  deemed  a 
gift,  asd  neither  she,  nor  those  claiming  un- 
der ttt*,  Shan  hare  any  right  to  recover  the 
same.*'  St  1850,  p  254.  An  act  concenting 
cocT^anres,  passed  April  10,  1850,  provided 
w  follcwB  "Sec  19.  A  married  woman 
may  convey  any  of  her  real  estate  by  any 
conveyanties  thereof,  executed  and  acknowl- 
edged 1^  hcndf  and  her  hn^iid,  and  cer^ 
tilled.  In  the  manner  hereinafter  provided, 
bgr  the  proper  t^Bcer  taking  the  admo^- 
edsmeat,"  A  number  of  otberstatates  might 
be  referred  to^  tending  to  Indicate  the  evi- 
dent pi^Ucy  of  our  lawmakers,  to  loosen  the 
dulne  whtdi  bound  married  women  at  the 
commm  law,  and,  so  &r  as  their  separate 
Itroperly  Is  ctmcemed,  to  confer  vpon  them 
'  Uke  power  of  allenatloa  with  that  posseased 
by  their  husbands.  Step  by  step  the  work 
has  gone  tm,  mitU  now  **a  oonr^nce  by  a 
married  woman  baa  the  same  effect  as  if 
she  were  unmarried,  and  may  be  acknowl- 
edged tai  tike  same  mannrar."  OML  Code,  f 
1187.  We  are  dealing,  howerer,  with  a 
qnestlon  which  depends,  not  upon  tile  pres- 
ent condition  of  the  law,  bat  upon  the  status 
and  rights  of  married  women  as  they  exist- 
ed in  18S7,  the  date  of  the  deed  under  con- 
rfderation.  No  question  Is  made  h^e  as  to 
the  due  execntion  of  tlw  deed  by  the  bna- 


band  and  wife,  or  that  It  was  ivoperly  ac- 
knowledged as  required  by  statute.  The  con- 
tention of  respondents  in  this  behalf  Is  that 
the  deed  is  void  because  at  the  date  of  its  ex- 
ecution, to  wit,  November  9,  1857,  a  married 
woman  could  not  convey  real  property  di- 
rectly to  her  huslmnd.  The  husband  was  re- 
qulredtojoin  In  the  conveyance.  Theobjects 
of  the  statute  In  requiring  the  husliand  to 
join  with  his  wife  In  the  conveyance  of  hei 
separate  property,  as  it  has  been  said,  was 
to  afford  her  his  protection  against  Imposi- 
tion and  fraud,  and  to  aid  her  by  his  counsel 
and  advice.  Meagher  t.  Thompson,  48  OaL 
100.  The  requirement  of  the  statute  la  anal* 
ogous  to  the  rule  of  the  dvil  law,  under 
which  the  wife  must  have  the  anthortzatlon 
of  her  husband,  or  a  decree  of  a  judge,  be- 
fore she  could  oonvey  any  of  her  rights, 
or  enter  Into  a  dvil  contract  The  wider 
ecperience  of  men  In  business  affairs,  their 
better  opportunities  fbr  becoming  ccmv^ 
sant  with  -property  values,  and  the  mode  ot 
Its  transfers,  as  well  as  the  important  ob- 
ject of  promoting  unity  of  purpose  and  bar- 
ibony  of  action  in  the  dose  relation  existing 
between  husband  and  wife,  may  well  have 
conduced  to  the  «iactment  of  the  law  re- 
qnlrlng  them  to  join  In  a  conveyance  trf 
property  which,  while  bdonglng  to  the  wife, 
was  yet  subject  to  the  management  and  con- 
trol of  the  husband.  The  law  required  them 
to  join  in  the  conveyance,  and  there  Is  no 
disposition  to  question  either  its  wisdom,  or 
its  binding  force;  and  these  remarks  are 
only  indulged  as  tending  to  a  better  under- 
standing of  the  cognate  question,  can  the 
husband  and  wife  convey  ber  separate  teal 
property  to  the  former? 

This  court  has  repeatedly  dedded  that  a 
husband,  when  free,  from  debt,  may  make  a 
gift  to  his  wife  of  either  his  separate  proper- 
ty, or  of  the  community  property  of  the  hus- 
band and  wife.  Barker  v.  Koneman,  13  CaL 
9;  Peck  V.  Bmmmagim,  81  CaL  441;  Dow  v. 
Mining  Co..  Id.  653;  Woods  v.  WMtney,  42 
OaL  861;  Hlgglns  v.  HIgglns,  46  Cat  263.  It 
does  not  necessarily  follow  that  the  converse 
of  the  proposition  is  true,  and  that  th»  wlfft 
can  convey  by  way  of  gift  to  ber  husband 
If,  however,  ahe  cannot  do  so,  or,  rather,  If 
she  conld  not  do  so  imder  the  law  we  are 
considering,  via.  the  statute  in  force  In  18&7, 
It  must  be  becanse  of  the  inherent  condltimi 
of  the  parties  as  husband  and  wife.  The 
owner  of  property  competent  to  convey  may 
convert  himself  Into  a  trustee  by  making  a 
proper  dedioratloa  of  tba  trust.  In  writing. 
Snares  v.  PumpeUy.  2  Sandt.  Ch.  SS6;  Pink- 
ett  T.  Wright,  2  Hare.  120.  A  trust  Is  valid 
only  to  the  extent  of  the  legal  capacity  of  the 
<me  creating  It  Tiff.  &  R  Trosts*  p.  2.  Any 
person  may  create  a  trust  who  la  capable  of 
making  a  vaUd  distribution  of  property,  m* 
power  to  dispose  of  property  Involrea  fbs 
ri^t  to  attach  sndi  limitations  to  the  act  of 
disposition  as  will  vest  the  legal  estate  tm 
one,  and  the  baieflcial  Interest  In  aaottosg!. 
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At  common  law,  neither  husband  nor  wife 
could  convey  property  directly  to  the  other. 
The  power  to  alienate  and  to  take  property 
on  the  part  of  the  husband  was  unaffected 
by  marriage,  except  In  the  single  instance  of 
conveyances  to  and  from  his  wife.  To  the 
wife  the  common-law  system  was  a  source  of 
constant  repression.  Her  husband  became 
the  absolute  owner  of  her  personal  property, 
and  was  entitled  to  the  rents,  issues,  itnd 
profits  of  her  real  estate.  To  relax  the  se- 
verity of  the  rules  of  her  environment,  as  a 
wife,  many  of  the  states  have  adopted  laws 
similar  to  the  one  under  consideration,  em- 
powering her  to  convey  her  real  property  by 
joining  with  her  husband  in  the  deed  of  con- 
veyance; and-  In  a  few  of  the  states— New 
York  and  Gallfomla  (since  1801)  Included—fl. 
conveyance  by  a  married  woman  nfay  be 
made  In  the  same  manner,  and  has  the  same 
effect,  as  If  she  were  tmmarried.  Under 
these  laws,  however,  the  courts.  In  nomerous 
Instances,  stUl  adhere  to  the  doctrine  that  the 
wife  cannot  convey  her  properly  directly  to 
her  husband. 

The  general  resnlt  of  the  reostming  of  fM 
cases  may  be  summarized  as  follows:  (1) 
These  statutes  are  for  the  benefit  of  married 
women,  and  not  for  that  of  their  husbands; 
and  any  constmctltm  which  would  result  In 
making  It  more  e&B7  for  tiie  husband  to  se- 
cure control  of  the  estate  of  the  wife  would 
tend  to  Aete&t  the  very  object  of  the  law. 
(2)  Hie  Inhibition  of  the  common  law*  as  ap- 
plied to  the  husband,  was  that  he  could  nei- 
ther convey  to  his  wife,  directly,  nor  be  a 
grantee  from  her;  and,  while  the  right  of  the 
wife  to  take  hy  gift  removes  the  Impediment 
to  a  voluntary  conv^ance  from  the  husband 
to  her,  yet  the  right  to  receive  such  voluntary 
omveyance  from  the  wife  lus  not  be«i  con- 
ferred upon  the  husband,  and  he  stands,  as  at 
common  law,  incapacitated  from  taking  by 
deed  of  gift  directly  from  his  wtf&  (3)  The 
"power  to  convey  and  devise  real  and  person- 
al property  as  if  she  was  unmarried"  does 
not  enlarge  the  powers  of  the  grantees  under 
conveyances  by  her,  and  she  could  not  devise 
to  a  corporation  or  person  incapable  of  taking 
by  wlU,  or.  convey  to  one  incompetent  to  be 
a  grantee.  (4)  To  render  a  conveyance  from 
the  wife  to  her  husband  valid,  the  husband's 
common-law  disability,  as  well  as  that  of  the 
wife,  must  be  removed.  White  v.  Wager,  25 
N.  Y.  328;  Brooks  v.  Keams,  86  IlL  547; 
Scarborough  v.  Watkins,  9  B.  Mon.  545; 
Cards,  Leg.  &  Eq.  Rights  Mar.  Wom.  §  428; 
Amer.  &  Eng.  Edc.  Law,  tit.  "Husband  and 
Wife,"  p.  794;  Blah.  Mar.  Wom.  §|  711,  712; 
Kinnaman  v.  Pyle,  44  Ind.  275;  Winans  v. 
Peebles,  32  N.  Y.  423;  Sims  v.  Rickets.  35 
Ind.  181. 

.  I  find  no  case  extant  in  which,  under  a  stat- 
ute requiring  the  husband  and  wtte  to  Join 
in  the  conveyance  of  her  separate  property, 
a  sale  and  conveyance  from  the  latter  to  the 
former  has  been  sustained.  The  law  having 
provided  for  the  Joinder  of  the  husl>and  In 


this  class  of  conveyances,  with  a  view,  as  has 
often  been  declared  by  this  court,  of  giving 
the  wife  the  benefit,  of  the  husband's  coun- 
sel, advice,  and  judgment,  it  would  seem 
strange  and  Illogical  to  permit  him  at  the 
same  time  to  act  as  her  opponent,  as  one 
working  against  her  Interests,  and  seeking  to 
obtain  her  land  for  himself,  either  with  or 
without  limitations  upon  the  effect  of  the 
conveyance.  In  Colorado,  Iowa,  and  some 
other  states,  statutes  have  been  passed,  giv- 
ing to  married  women  the  same  rights  of 
alienation  of  their  separate  property  as  those 
enjoyed  by  unmarried  women.  Where  such 
laws  prevail,  we  may  reasonably  expect  to 
see  their  right  to  convey  directly  to  their 
husbands,  as  well  as  to  others,  finally  upheld, 
as  has  already  been  done  in  a  number  of 
cases.  Wells  v.  Caywood,  3  Colo.  4S7;  Simma 
V.  Hervey,  19  Iowa,  287;  Robertson  v.  Rob- 
ertson, 25  Iowa,  350;  Allen  v.  Hooper,  60  Me. 
371;  Bnrdeno  v.  Amperse,  14  Mich.  97. 

The  views  herein  enimdated  are  expressly 
confined  to  an  Interpretation  of  the  statute 
as  It  existed  prior  to  the  amendment  of  1891, 
and  are  not  Intended  as  an  exposition  of  the 
i  rights  of  married  women  nnder  the  broader 
I  aegis  of  that  amendment  I  am  ot  oplni<m 
that,  mider  the  law  as  it  existed  In  18S7,  the 
husband  and  wife  could  not  legally  convey 
her  sqiarate  real  estate  to  the  husband,  and 
that  the  deed  of  trust  to  the  latter,  set  ont  In 
the  record,  was  void.  This  view  renders  a 
consideration  of  the  other  points-made  In  the 
case  unimportant  The  Judgmoit  and  ordw 
appealed  from  should  be  affirmed. 

We  concur:  TEMPLE,  0.;  BELCHER,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  order 
appealed  firom  are  affirmed. 


08  CmL  COS) 

SAN  JOAQUIN  COUNTY  v.  SUPERIOR 
COURT.    (Na  16,227.) 
{Supreme  Court  of  California.  June  12,  XS93.) 
H&NOAMin— WasN  Lies— Chakoin'o  Flags  or 

TUIAL. 

On  the  overruling  of  a  motioD  to  change 
the  place  of  trial  of  an  action  of  ejectment  the 
remedy  of  the  moving  party  is  by  appeal,  and 
not  by  mandamus  to  comp^  the  change. 

In  bank. 

Mandamus  by  the  coimty  of  San  Joaquin  to  . 
compel  the  superior  court  of  that  oounty  to 
change  the  place  of  trial  of  an  action  of 
ejectment  Proceedings  dismissed. 

P.  W.  Bennett  T.  C.  Van  Ness,  and  L.  A. 
Redman,  for  petitioner. 

PER  CURIAM.  This  is  an  orighial  pro- 
ceeding by  mandamus  to  comp^  the  superior 
ooiut  of  San  Joaquin  counQr  to  change  the 
place  of  trial  of  an  action  of  ejectment  to 
which  the  Judges  of  said  court  are  parties 
defendant  A  motion  to  change  the  place  of 
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trial  was  made,  and  prompt^  OTerroled. 
The  proper  remedy  of  the  petitioner  wu 
an  appeal  from  that  oi^der.  In  snch  caaea 
mandamus  la  fmly  proper  when  the  court  re* 
fuses  or  unreasonably  delays  to  decide  the 
motion, -as  In  Krmndlck  t.  Ommp,  (CqI.)  82 
Pac.  Bep.  SOO;  and  Llrermore  t.  Bnmdage, 
64  Cnl.  299,  30  Pac.  Rep.  848.  But  when  the 
motion  is  overruled  wlOioat  d^y,  an  appeal 
fr«n  the  order  affords  a  comxdete  remedy, 
and  If  the  case  la  for  any  re&Btm  one  of 
urgency  the  hearing  of  the  appeal  can  be  ex- 
pedited 80  as  to  reacb  a  decision  as  soon 
aa  It  can  be  reached  in  an  original  proceed- 
ing. Proceeding  dismissed. 


(98  Cal.  <S6) 

PAINTBR  et  al.  t.  PAINTER  et  al.  (No. 
15.310.) 

(Supreme  Court  of  GaUforaia.  Jane  13.  1893.) 
Appeal— Stat  op  Phocebdikgs  —  Csdeiitakisg. 

1.  In  an  accounting  between  partners  the 
decree  was  that  plaintiSs  should  receive  a  cer- 
t^n  BUm  from  defendant  perHonally.  Defend- 
ant's interest  in  the  jiartnersbip  property  was 
to  t)e  sold  to  realize  the  amount,  and,  if  not 
BUtHcient,  personal  judgment  was  to  be  entered 
against  defendant  for  the  deficiency.  Held 
that,  until  a  judsrment  for  the  deficiency  was 
entered,  there  was  no  judament  "directlna:  the 
payment  of  money,"  within  Code  ClvU  Froc. 
S  942,  and  that  hence  defendant  was  entitled, 
pending  an  appeal,  to  have  the  proceedings 
stayed  without  the  undertaking  reqaired  by 
said  section,  and  on  the  giving  merely  of  the 
or^nary  undertaking  required  by  section  941. 

2.  In  so  far  as  the  decree  directed  the  sale 
of  real  nropertr  for  satisfaction  of  the  lien 
therein  declared,  no  undertaking  to  pay  the 
deficiracy  was  required,  under  Code  Civil  Proc. 
i  945,  as  Buch  lien  was  not  created  by  mort- 
gage. 

In  bank. 

Original  application  by  the  executors  of 
Jerome  B.  Palbtcr  against  Thomas  P.  Painter 
and  otliers  for  a  stay  of  proceedings  during 
the  pendency  of  an  appeal.  Granted. 

Prlngle,  Hayne  &  Boyd,  for  appdlants. 
Tax.  &  KellogiEi  tor  respcmd^ts. 

PBR  CURIAM.  This  is. an  oi^inal  appll- 
catlon  for  a  writ  staying  proceedings  in  the 
oDort  below  upon  a  Judgment  during  tlie  p«i- 
Amcy  of  an  appeal  tberefix)m  to  tlils  court. 
The  appellant  has  glvoi  the  oidlnaiy  under- 
taking on  appc^  from  the  judgment^  required 
by  section  941,  Code  Civil  Proc.  The  appli- 
cation must  be  granted.  It  would  haTe  been 
mtlrely  proper,  under  the  pleadings  In  the  ac- 
tion, to  have  entered  a  judgment  in  fbTor  of 
plaintiffs  for  tbe  amount  found  to  be  due 
tbem  upoD  tbe  accounting,  and  upon  snc^i  a 
Judgment  tbe  plaintiffs  would  have  heen  &i- 
titled  to  an  ocecntion  against  all  property  of 
tbe  defendant,  as  upon  an  ordinary  Judgment 
tbr  the  recovery  of  m<niey;  bnt  tbe  Jud^ent 
actually  given  serans  to  be  of  a  different 
character.  After  redting  the  amount  due 
from  the  defendant  Thomas  P.  Painter  to  tbe 
partuMship  of  which  be  and  Jerome  B.  Poin- 


ter, now  deceased,  and  represented  In  this 
action  by  plaintiffs  as  his  executors,  were 
members,  the  court,  In  the  decree  appealed 
from,  proceeded  to  adjudge  that  plaintirfs 
"are  entitled  to  and  shall  have  and  receive 
from  said  Theodore  P.  Paluter,  defendant, 
0ii  accordance  with  the  terms  and  provisions 
of  this  judgment  and  decree,)  personally, 
•  •  •  the  sum  of  $14,337.82."  The  decree 
then  makes  this  sum  a  lien  upon  that  defend- 
ant's Interest  in  the  partnership  property, 
and  farther  directs  that  such  Interest  be  sold 
"to  realize  and  pay  the  said  amoimt  of  $14,- 
337.82  to  said  plaintiffs,"  and.  If  such  interest 
be  not  sufficient  for  that  purpose,  "then,  upon 
the  ascertainment  of  the  dellclenfry,  that  a 
judgment  for  such  deficiency  shall  l>e  dock- 
eted for  such  balance,  and  entered  against 
said  Thomas  P.  Painter  personally,  in  favor 
of  plaintiffs,"  and  that  said  plaintiffs  shall 
have  tho  right  to  apply  for  and  have  sudi 
judgment  against  said  defendant.  A  portion 
of  the  partnership  property  thus  directed  to 
be  sold  consists  of  real  estate. 

The  effcMTt  of  this  decree  is  clearly  to  post- 
pone the  right  of  plalntlEfs  to  a  peraonal  Judg- 
ment against  the  defendant  Theodore  P. 
Painter  for  the  recovery  of  the  money  found 
to  be  due  from  him  to  the  plaintiffs,  as  rep- 
resentatives of  the  deceased  partner,  until 
such  time  as  the  interest  of  the  defendant  in 
the  partnership  property  has  been  sold  or  ap- 
propriated, as  In  the  decree  provided,  and 
then  such  personal  judgment  shall  only  be 
for  the  deficiency  appearing  after  the  appU- 
cation  of  such  property  or  its  proceeds  to 
the  satisfaction  of  said  Indebtedness.  Until 
a  judgment  for  such  deficiency  has  been 
entered  there  will  be  no  personal  judgmiHit 
against  the  defendant,  directing  the  payment 
of  the  money,  within  the  meaning  of  secU(m 
&42,  Code  Civil  Proc.'  In  so  far  as  the  de- 
cree directs  the  sale  of  real  property  for  the 
satisfaction  of  the  lien  therem  declared,  no 
undertaking  to  pay  the  deficiency  Is  required 
in  order  to  stay  its  execution,  because  such 
lien  was  not  created  by  mortgage,  and  It  la 
only  In  such  case  that  an  undertaking  to  pay 
the  defidfflicy  Is  required  by  section  945, 
Code  Civil  Proc  This  was  so  bdd  in  Bng- 
lund  V.  Lewis,  25  Cal.  354,  la  construing  sec- 
tion 352  of  the  old  practice  act,  which  con- 
tained tdmilar  provUons  to  those  found  in 
section  945,  Code  Civil  Proc.  It  was  there 
said:  "Where  the  sale  la  directed  for  the 
purpose  of  satisfying  any  lien  other  tbaa  a 
mortgage  lien  tbo  undertaking  need  not  pro* 
vide  for  the  i)ayment  of  any  dettdency  which 
the  judgment  may  direct  To  this  extent 
tbe  statute  discriminates  in  fovor  of  mort- 
gage, and  against  all  otber  Uena."  It  follows 
from  these  views  that  the  defendant  la  en- 
titled to  a  writ  staying  the  execution  of  tbe 


'This  provides  that  an  appeal  from  a  jadg- 

ment  or  order  directinjf  the  payment  of  money 
doea  not  stay  execution  unless  a  written  un- 
dertaking be  executed  on  the  part  of  appel- 
lants, etc. 
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judgment  appealed  from  until  the  determina- 
tion of  each  appeaL  Application  for  writ 
staring  executtou  granted. 


(98  Cal.  m} 

GA3CiiOBD  T.  PIACB  et  ox.   (No.  ISAOe.") 
(Snpreme  Court  of  California.  June  7,  1893.) 

UOMESTBAn— MlSBKAL  LaKDB  — EI  FXRTE  OBDER 

— Validitt. 

1.  Mineral  landa  of  the  United  States, 
which  have  been  located  and  ased  chieflr  as  a 
placer  mininff  claim,  though  also  ased  07  the 
owQ^r  as  a  residence  for  himself  and  famllT, 
and  to  some  extent  for  pasturinK  stock  and 
raising  vegetables,  ma;  be  selected,  ander  the 
state  Taws,  as  a  homestead;  and  the  fact  that 
snch  lands  are  reserved  by  acts  of  congress 
from  entry  and  sale,  except  as  mining  claims, 
and  that  title  to  them  cannot  be  acquired  by 

remption  or  homestead  entry,  is  immaterial 
a  contest  between  a  homentead  claimant 
and  his  creditors,  since,  as  between  them,  the 
title  to  the  land  claimed  as  a  homestead  is  im- 
material. _ 

2.  The  fact  that  Code  CivU  Proc  1  690, 
Bubd.  5,  exempts  from  execntion  the  dwelling 
of  a  miner,  not  exceeding  in  valne  $500,  and 
also  his  mining  claim,  actually  worked  by  him, 
not  exceeding  $1,000,  does  not  preclude  the 
right  to  sdect  the  dwelling  and  daim  as  a 
homestead. 

8.  An  order  setting  apart  a  homestead  for 
an  insolvent  under  Code  Civil  Proc.  I  1465. 
though  made  ex  parte,  and  without  notice  to 
the  asdgoee  and  <!reditorB,  is  valid. 

Commlssiooers*  declsltm.  Department  2. 
Appeal  from  saperlor  court.  Nevada  county; 
John  Caldwall,  Judge. 

Action  by  George  C.  Gaylord,  aa  assignee 
of  the  estate  of  Henry  M.  Place,  an  Insol- 
vent debtor,  against  Henry  M.  Place  and 
Mary  Ann  Plaoe.  to  recover  certain  lands 
set  ajiart  as  a  homestead.  Judgm^t  for 
plaJntffT,  and  defendants  appeaL  Reversed. 

A  Burrows,  for  appdlauta.  P.  F.  Sl- 
monds,  for  respondent 

BELGHEB,  O.  On  September  24,  1891. 
the  defendants  were  husband  and  wife,  and 
were  residing  on  a  tract  of  land  in  Nevada 
county.  On  tliat  day  the  husband,  Henry 
M.  Place,  executed,  in  proper  form,  and 
caused  to  be  recorded,  a  declaration  of 
homestead  on  the  sold  land.  In  which  he 
stated  that  he  estimated  the  actual  cash 
value  of  the  property  to  be  $1,500.  On  Oc- 
tober 10,  1891,  Place  filed.  In  the  superior 
court  of  Nevada  county,  his  petition  In  in- 
solvency, properly  verified,  and  stating  the 
necessiiry  facts,  and  having  annexed  there- 
to the  scbednle  and  InvMitory  required  In 
such  cases;  and  thereupon  an  order  was 
made  by  the  court,  adjudging  the  petitioner 
to  be  an  Insolvoit  debtor,  and  fixing  No- 
vember 16.  1891t  aa  the  time  Cor  the  credlt- 
ora  ot  tbe  debttMT  to  meet  and  prove  their 
debts,  and'choose  an  assignee  of  hla  estata 
A  copy  of  this  order  was  duly  published, 
and  served  by  mail  on  all  the  creditors 
named  tn  tbe  sobedulb  On  October  26.  1891, 
the  Insolvent  presented  to  tiie  court,  and 
llled,  his  petition,  asking  tliat  the  premises 


described  In  his  declaratl<Hi  of  homestead 
be  set  apart  for  his  use  and  benefit  aa  a 
homestead;  and  thereupon  the  court,  on 
the  same  day,  and  without  any  notice  being 
given  to  creditors,  made  and  entened  an 
order  as  prayed  for.  On  the  day  appointed 
for  that  purpose  the  creditors  met,  and 
elected  the  plaintiff  assignee  of  the  Insol- 
vent's estate,  and  within  five  days  there- 
after he  duly  qunliflud,  and  entered  upon 
tbe  discharge  of  Ma  dubes  as  snch;  and 
the  det^  of  the  court  then,  by  an  instru- 
ment under  his  hand  and  seal  of  the  court, 
assigned  and  conveyed  to  him  all  the  estate, 
real  and  personal,  of  the  debtor,  not  exempt 
by  law  from  execution.  On  January  5,  1892. 
the  plalntm  commenced  this  action,  alleg- 
ing, among  other  things,  In  substance,  that 
the  premises  set  apart  as  a  homestead  to 
the  defendant  Henry  M.  Place  were,  at  the 
time  his  declaration  of  homestead  was  filed 
thereon,  public  mineral  lands  of  the  United 
States,  which  had  been  located  by  him  as 
a  placer  mining  claim,  and  had  been  used 
solely  for  mining  purposes;  that  the  said 
premises  were  of  a  value  of  not  lees  than 
$3,000,  and  that  no  portion  thereof  was,  or 
evier  had  been,  exempt  by  law  from  execu- 
tion, or  from  the  operation  of  proceedings  in 
insolvency,  or  subject  to, be  selected  or  set 
apart  as  a  homestead;  that  by  virtue  of  the 
election  and  appointmmt  of  plaintiff  as  as- 
signee, and  the  assignment  and  conveyance 
made  to  him  as  such  assignee,  he  became, 
and  then  was,  the  sole  and  exclusive  owner, 
and  entitled  to  the  possession,  of  all  of  snld 
premises.  And  the  prayer  was  that  It  be 
adjudged  and  decreed  that  the  said  premises 
were  not  impressed  with  a  homestead  char- 
acter; that  plaintitf,  as  assignee  of  the  estate 
of  the  insolvent,  was  the  sole  and  exclusive 
owner  thereof;  and  that  neither  of  the  de- 
fendants had  any  Interest  In,  or  right  of 
possession  to,  any  portion  thereof.  The  an- 
swer of  defendants  denied  that  the  prem- 
ises described  In  the  complaint  were  valu- 
able solely  for  placer  mining  purposes,  or 
had  been  solely  used  by  them  as  a  min- 
ing claim;  deiUed  that  no  portion  of  the 
said  premises  was,  or  had  ever  been,  ex- 
empt by  law  from  execution  or  not  subject 
to  be  selected  or  set  aside  as  a  homestead; 
denied  that  the  plalntlflT,  as  as^gnee,  ever 
became  or  was  tbe  sole  or  exclusive  ownw, 
or  entitled  to  the  possession,  of  that  part  of 
said  premises  described  In  the  declaration  of 
homestead  set  forth;  and  also  denied  that 
the  dalm  of  defnidants,  or  elth^  of  them, 
was  without  right  It  thai  alleged  that  de- 
fendants were  husband  and  wife,  and  that 
tor  many  years  prior  to  S^temb^  24.  ISOl* 
th^  actually  resided  upon  and  used  the 
land  described  In  tbe  declaration  of  home- 
stead, vrtth  the  dwdling  bouse  fha«on,  as 
their  permanent  home;  that  up  to  the  said 
date  the  said  premises  were  largely  used  by 
the  husband  for  the  purpose  of  enmlng  a 
living  by  the  process  of  bydraullc  mining 
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bat  that  the  said  operations  were  so  im- 
peded by  Injimctioiis  and  otber  legal  process 
as  to  prevent  bim  from  properly  working 
the  ground;  and  that  at  tbe  time  the  declara- 
tion of  homestead  was  recorded  the  prem- 
ises were  of  little  value  for  any  purpose, 
but  nemained  the  permanent  residence  and 
heme  of  tb^  defendants.  It  then  sets  forth 
the  declaration  of  homestead,  and  the  filing 
thereof,  the  proceedings  in  Insolvaicy,  and 
the  order  of  the  court  setting  apart  the 
homestead,  as  before  stated,  and  alleges  that 
the  said  order  was  duly  given  and  made,  and 
is  still  in  full  force  and  effect,  and  that  the 
court  had  Jurisdiction  to  make  It;  that  the 
plaintiff,  and  those  whom  he  represents, 
were  parties  defendant  to  the  insolv^cy 
proceedings;  and  that  plaintiff  is  estopped 
from  questioning  the  validity  of  the  order 
so  setting  apart  the  homestead,  and  that 
defendants  plead  the  same  as  a  bar  to  the 
suit 

The  case  was  tried,  and  the  court  found, 
among  other  things,  that  the  premises  in 
controvert  were  public  mineral  land  of  the 
United  States,  held  by  the  defendant  Henry 
M.  Place  by  virtue  of  locations  thereof  as 
placer  mhilng  claims,  and  that  they  were 
chieSy  valuable  as  a  mining  claim,  and  had 
been  used  by  defendants  as  their  sole  means 
of  support,  chiefly  by  carrying  on  the  business 
of  gold  mining  thereon;  "that  on  the  24th 
day  of  September,  1891,  and  for  many  years 
prior  thereto,  the  defendants.  Henry  M.  Place 
and  bis  wile,  actually  redded  upon  and 
occupied  the  dwelling  house  and  premises 
described  in  the  declaration  of  homestead, 
occupying  and  tudng  the  same  as  their  home 
and  residence,  •  •  *  but  said  occupa- 
tion was  for  the  purpose  of  carrying  on 
miniug  on  said  premises  and  the  land  ad- 
joining, the  use  of  the  htnnestead  premises 
for  grazing  or  agriculture  being  secondary, 
and  merely  incidental  to  the  said  occupation 
of  mining;  that  said  defendants  had  no  other 
home  or  residence  save  the  one  described  in 
th^r  homestead  declaration;  that,  on  and 
up  to  the  time  when  the  declaration  of 
homestead  was  filed,  all  the  premises  de- 
scribed therein  were  used  by  the  defendants 
for  the  additional  purpose  of  grazing  their 
horses  and  cattle,  and  a  small  portion  there- 
of for  a  vegetable  garden;"  that  the  order 
setting  apart  Uie  premises  as  a  homestead 
*^as  stUl  in  fun  force  and  effect  at  the 
date  of  the  commeno^nent  of,  and  at  the 
date  of  the  trial  of,  this  action,  and  that  in 
making  said  order  thte  court  had  jurisdic- 
tion so  to  do,  and  OiAt  the.plalnttfl  and  those 
whtMn  he  now  represoits  vrere  parties  de- 
fendant to-  said  buolTency  proceedings,  but 
that  said  order  was  made  ex  parte,  and 
without  notloe  <Kf  any  kind,  and  Inadvert- 
ently and  ImproTldentiy  made  by  said  court, 
and  tbaX  said  plaintiff  1b  not  estopped  by 
the  said  order  fnnn  qnestlcmlng  Its  ralldlty;" 
that  the  pr«nlses  embraced  In  the  said  dec- 
laration of  homestead  are  of  a  value  of  not 


lees  than  three  flionsand  dollars,  and  that 
no  portion  thereof  is,  or  ever  at  any  time 
has  t>een,  exempt  from  ^ecution,  or  sub- 
ject to  be  selected  or  set  apart  as  a  home- 
stead, and  that  the  plaintiff,  by  virtue  of  his 
election,  appointment,  and  qualification  as 
assignee,  and  the  conveyance  made  to  Mm 
by  the  clerk  of  the  court,  "became  and  is 
tbe  sole  owner  of  all  the  premises"  described 
in  his  complaint;  tliat  the  defendants  each 
claim  B<Mne  interest  In  the  premises  and  prop- 
erty described,  and  refuse  to  deliver  posses- 
sion thereof  to  the  plaintiff,  but  that  their 
"said  claim  and  refusal  are  wholly  without 
right,  and  a  cloud  upon  plaintiff's  title  there- 
to, and  right  of  poraesslon  thereof,  as  such 
assignee."  Judgment  was  accordingly  en- 
tered that  tbe  plaintiff,  as  assignee,  was  the 
true  and  lawful  owner  of  all  the  premises 
and  property  described  In  his  complaint,  and 
that  all  adverse  daims  of  the  defendants 
thereto  were  invalid  and  groundless,  and  that 
they,  and  each  of  them,  be  perpetually  es- 
topp^  from  setting  up  any  claim  to  the  said 
premises.  From  this  judgment  the  defend- 
ants have  appealed  on  the  Judgment  roll. 

The  conclusion  reached  by  the  oonrt  be- 
low was  evidently  based  upon  the  toeory 
that  mineral  land  of  the  United  States, 
whi(^  had  been  located  and  chiefly  used  as 
a  placer  mining  claim,  could  not  be  selected 
as  a  homestead,  though  it  was  also  used  by 
the  owner  as  a  place  of  residence  for  him- 
self and  family,  and  to  some  extent  for  pas- 
turing stock  and  ral^g  vegetables,  and, 
therefore,  that  the  proceedings  taken  by  the 
defendant  to  select  the  premises  in  contro- 
versy were  wholly  Ineffectual  to  impress 
upon  them  the  character  of  homestead.  If 
this  theory  Is  correct  the  Judgment  should 
be  affirmed,  and,  if  not,  it  should  be  reversed. 

The  statute  provides  that  the  hcHuestead 
consists  of  tbe  dwelling  house  in  which  the 
claimant  resides,  and  the  land  on  whTch  the 
same  is  situated,  selected  as  In  the  Civil 
Code  provided,  and  that  from  and  after  the 
time  the  declaration  is  flled  for  record  the 
premises  therein  described  cwstltute  a  home- 
stead. Civil  Code,  §$  1237,  12«5.  The  home- 
stead right  does  not  depend  upon  the 
cliaracter  of  tbe  tiUe  held  by  the  party 
claiming  it  It  is  impressed  on  the  land 
to  the  extent  of  the  interest  of  the  claimant 
In  it,  not  on  the  tiUe  merely.  "The  actual 
homestead,  as  against  everybody  who  has 
not  a  better  title,  becomes  impre-:spd  with  the 
legal  homestead  right  by  taking  the  pro- 
ceedings prescribed  by  the  statute."  Spencer 
V.  Oelssman,  37  OaL  99.  "In  the  solution  of 
all  questions  arisUig  betwem  homestead 
claimants  and  those  claiming  under  or  against 
tbem,  as  creditors,  the  absence  of  title  Is  a 
false  quantity,  which  most  be  excluded  from 
consideration."  Brooks  v.  Hyde,  37  Cal.  373. 
A  homestead  In  Uie  rauntry  may  include 
a  farm,  wheliier  It  contains  a  hundred  or  a 
thousand  acres,  and  whether  it  la  used  for 
the  ordinary  purposes  of  farming,  or  for 
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grazing  and  raMog  stock.  Tbe  only  teeta 
are  use  aud  value.  Its  value  must  not  ex- 
ceed $5,000,  and  its  use  must  be  primarily 
us  a  home  for  tlie  family.  "Whatever  la 
used-rbelng  either  necessary  or  convenient— 
as  a  place  of  residence  for  the  family,  as 
contradistinguished  from  a  place  of  business, 
constitutes  the  homestead,  subject  to  the 
statutory  limit  as  to  vnlne.  If,  however,  it 
la  also  used  as  a  place  of  business  by  the 
family,  which  frequently  liapp^is,  it  may 
not  therefore  cease  to  be  a  homestead,  if  it 
would  be  necessary  or  convenient  for  family 
use  Independent  of  the  business."  Gregg 
T.  Bostwick,  33  CaL  220;  Ombaum  v.  His 
Creditors,  61  Cal.  455. 

It  is  claimed,  however,  for  respondent, 
Uiat  mineral  lands  of  the  United  States  are 
ozpreesly  reserved  by  statute  from  entry 
and  sale,  except  as  mining  claims,  and 
therefore,  as  the  title  to  such  lands  cannot 
be  acquired  by  pre-emption  or  homestead 
entry,  they  should  be  held  not  subject  to 
selection  under  our  homestead  laws.  But, 
if  title  to  the  land  selected,  as  between  the 
homestead  claimant  and  his  creditors,  is  a 
false  quantity,  which  must  be  excluded  from 
consideration,  how  can  it  be  material  In 
what  way,  or  under  what  statute,  title  In 
fee  to  the  premises  might  be  acquired?  It 
Is  «iough  that  the  claimant  has  actual  and 
rightful  possession  of  the  premises  at  the 
time  of  Ids  selection,  and  the  courts  will  go 
no  further  In  Investigating  his  title. 

It  is  also  claimed  that  a  homestead  Is  In- 
tended to  make  a  permanent  home  for  the 
claimants,  and  that  a  placer  mimuic  claim  Is 
taken  up  for  the  purpose  of  wastiing  it  away, 
and  thus,  within  some  limited  thue.  destmy- 
ing  the  home,  if  located  upon  it  and  tliat 
this  must  necessarily  preclude  the  right  to 
select  the  claim  as  a  homestead.  But  it  Is 
not  necessary  that  a  homestead  should  be 
and  remain  a  permanent  h(»ne.  It  may  be 
sold  or  abandoned  by  the  dalmants  at  any 
time.  It  only  remains  their  home  so  long  as 
th^  choose  to  make  It  so.  We  fail  to  see, 
therefore,  how  the  right  to  select  a  particu- 
lar parcel  of  land  for  a  homestead  can  in 
any  way  be  affected  by.  the  fact  that  the 
claimants  intend  to,  and  do,  make  a  living 
by  washing  out  gold  from  the  ground,  rather 
than  by  raising  grain,  hay,  or  fruit  thereon. 

It  Is  further  claimed  that  the  statute  ex- 
empts from  execution  "the  cabin  or  dwell- 
ing of  a  miner,  not  exceeding  in  value  the 
sum  of  five  hundred  dollars,  ♦  •  •  and 
also  his  mining  claim,  actually  worked  by 
him,  not  exceeding  In  value  the  sum  of  one 
thousand  dollars,"  (Code  Civil  Proc.  §  690, 
snbd.  6,)  and  that  this  exemption  Is  incon- 
sistent with,  and  must  preclude,  the  right 
to  select  the  cabin  or  dwelling  and  claim 
as  a  homestead,  and  thus  have  thom  exempt 
under  another  statute.  We  see  no  incon- 
sistency in  the  two  supposed  rights,  and 
nothing  In  the  statutes  or  policy  of  the  law 
precludins  the  miner  from  chilialng  exemp- 


tion under  either  of  the  statutory  provlslonB 
referred  to.  The  homeetead  Is  for  the  bene- 
fit and  protection  of  the  famUy,  and  the  law 
providing  tor  its  selection  should  be  Ulrerally 
construed,  so  as  to  effectuate  the  beneficent 
ends  contemplated  by  It  Heathman  v. 
Hohnes,  94  Cal.  201.  28  Pac.  Rep.  404.  The 
exempti<m  of  the  claim  under  septlon  690  of 
the  Code,  supra,  does  not  depend  upon  resi- 
dence thereon,  but  Its  selection  as  a  home- 
st^d  does.  The  dwelling  may  be  of  a  valne 
greater  than  $500,  and  the  claim  of  a  value 
greater  than  $1,000,  and  when  they  are  prop- 
erly selected  and  filed  upon  as  a  homestead 
we  think  they  should  be  protected  as  such. 

The  court  found  that  the  order  setting 
apart  the  homestead  In  the  Insolvency  pro- 
oeedings  '*was  made  ex  parte,  and  without 
notice  of  any  kind,  and  InadverteuUy  ana 
improvidently."  Section  60  of  the  Insolvent 
act  provides  that  "it  shall  be  the  duty  of 
the  court  having  Jurisdiction  of  the  proceed- 
ings to  exempt  and  set  apart  for  the  use  and 
benefit  of  said  Insolvent  such  real  and  pet- 
sonnl  property  as  Is  by  law  exempt  tram  ex- 
ecution, and  also  a  homestead.  In  the  man- 
ner as  provided  In  secticm  one  tliousand 
four  hundred  and  sixty-five  of  the  Code  of 
Civil  Procedure."  In  Kearney  v.  Kearney, 
72  Cal.  591.  15  Pac.  Rep.  769,  It  was  held 
that  under  section  1465,  Code  Civil  Proc.,  an 
order  or  decree  setting  apart  a  homestead 
was  valid,  although  no  notice  Of  the  applica- 
tion was  given  to  the  heirs.  The  orAer  set- 
ting apart  the  homestead  Involved  in  this 
case  was  therefore  not  invalid  because  made 
ex  parte,  and  without  notice.  Nor  Is  there 
anything  tending  to  show  that  the  order  was 
made  Inadvertently  or  improvidently,  ex- 
cept the  facts  on  which  the  court  based  Its 
conclusion  that  the  property  set  apart  did 
not  and  could  not  constitute  a  homestead. 
But  as  we  have  seen,  that  conclusion  was 
not  Justified  by  the  facts  and  law  of  tba 
case,  and  cannot  therefore,  be  sustained. 

Under  the  findtDgs— and  they  Cover  all  the 
issues  in  the  case— we  think  the  defendants 
were  entitled  to  Judgment  We  advise- 
therefore,  that  the  judgment  be  reversed,  and 
the  cause  remanded,  with  directions  to  xhe 
court  below  to  enter  Judgment  In  favor  of 
the  defendants. 

We  eoncnr:  HATNES,  C;  VANOLIEF,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  re- 
versed and  the  cause  remanded,  with  di- 
rections to  the  court  to  enter  Jodgment  In 
favw  of  the  defendants.  . 

(M  C&I.  514) 

HTKWAKT  V.  POWEIES  et  al.  fNo.  14.956.) 
(Supreme  Court  of  California.  June  9,  1S93.) 
"CoWETANCB" — What  CossriTUTEa  —  Mortoagb 

—  VALiniTY. 

1.  Civil  Code,  S  121.5,  provides  that  "the 
term  'conveyance,'  as  nsiaa  in  sections  1218 
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and  1214,  embraces  eretr  Instrament  b7  which 
any  estate  or  interest  in  real  property  Ib  cre- 
ated, aliened,  mortgaged,  or  Inciimoered,  or  by 
which  the  title  to  ony  real  property  may  be  af- 
fected, except  wills."  Section  2020  defines  a 
mortgano  as  "a  contract  by  which  specific  prc^j- 
erty  is  hyimthecated  for  toe  performance  of  an 
act  without  the  necessity  of  a  chanse  of  posses- 
sion." Held  that,  since  section  1215  defines 
the  term  "conveyance,"  as  ased  in  the  record- 
ing act  only,  a  mortage,  according  to  the 
definition  given  in  section  2920,  was  not  a  con- 
Tcyance. 

2.  Her.  St.  U.  S.  S  2262,  provides  that, 
before  a  person  claiming  the  benefit  of  the 
pre-emption  laws  can  enter  npon  the  lands,  he 
must  swear  that  he  has  entered  and  imifroved 
the  land  in  good  faith,  for  his  own  exclusive 
Use,  and  has  made  do  contract  by  which  the 
title  may  innre  to  the'  benefit  of  any  one  bat 
himself;  that,  if  he  swears  falsely,  he  shall 
forfeit  the  money  paid,  and  all  right  and  title 
to  the  land,  and  any  "grant  or  conveyance" 
made  by  him,  exc^t  in  the  hands  of  a  hona 
fide  purchaser,  shall  be  void.  Held,  that  a 
mortgage  executed  by  a  pre-emption  claimant 
before  final  proof  and  payment  to  secure  the 
repayment  of  money  borrowed  to  perfect  the 
title  was  not  a  "grant  or  conveyance,"  within 
the  stntnte,  and  was  th«%fore  valid. 

3.  Uev.  St.  U.  S.  §  2263,  which  provides 
uiat  "all  assignments  and  transfers  of  the 
tuht  hereby  secured  prior  to  the  issuing  of 
the  patent  shall  be  null  and  void."  refers  to 
transfers  and  assignments  of  the  right  of  pre- 
emption, and  therefore  the  mortgage  is  not 
Toid  under  this  section. 

Gommlsslonos*  deddon.  Department  2. 
Appeal  from  superior  court,  Oontra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action  by  James  Stewart  against  Harriet 
H.  Powers  and  another  to  foredose  a  mort- 
gage. Decree  for  plaintiff.  Defendants  ap- 
peaL  Affirmed. 

Latimer  &  Brown  and  BU  R.  Chase,  for 
appellants.  W.  S.  Tinning,  for  respondent. 

HATNBS,  C.  Prior  to  November  12,  18S7, 
Harriet  H.  Harding  (afterwards  the  wife  of 
Nathnn  Powers)  and  her  sister  Sarah  Hard- 
ing (afterwards  the  wife  of  Aurellus  Sliarp) 
each  flJed  pre-emption  claims  upon  certain 
lands  of  the  United  States  situate  In  Contra 
Costa  county,  and  had  api^ed  to  the  local 
United  States  land  office  to  prove  up  and 
enter  their  respective  parcels  under  the  pre- 
emption laws  of  the  United  States,  and  No- 
vember 15.  1887,  was  fixed  for  that  purpose. 
Contests  against  their  several  rights  to  enter 
all  or  some  part  of  their  several  claims  had 
been  Initiated,  whereby  it  became  necessary 
to  employ  counsel;  and  In  order  to  meet  this 
expense,  and  to  provide  money  to  pay  tor 
their  land,  tbe  two  sisters,  \h«a  unmarried, 
borrowed  from  respond^it  $400,  and  executed 
to  him  their  Joint  and  several  note  therefor, 
and  a  mortgage  upon  all  said  lands,  to  se- 
cure the  same,  and  also  to  sectu^  such  fur- 
ther sums  aa  they  mii^t  require,  not  exceed- 
ing $1,500,  la  addition  to  the  sum  then  bor- 
rowed. Final  proofs  were  made  on  Novem- 
ber IS,  ^7,  but,  owing  to  the  contests,  pay- 
ment was  not  made  nntQ  NoT«nber  9,  1888, 
at  which  date  receivers'  receipts  were  given 
tor  fbe  portion  of  tb^  fdalms  to  wblcb  tta^ 


were  found  to  be  aiUtled.  On  January  10, 
1891,  respondent  commenced  an  action  to 
foreclose  said  mortgage  for  the  amount 
of  said  promissory  note  and  other  advances. 
A  decree  of  foreclosure  was  granted,  from 
which  Harriet  H.  and  Natlian  Powers  ap- 
peal upon  the  Judgment  roll.  The  land  in- 
volved In  this  appeal  is  the  S.  W.  %  of  the 
S.  E.  ^  of  section  26,  township  2  N.,  range 
3  W.,  M.  D.  M. 

The  question,  as  presented  by  appel- 
lants. Is:  "Can  a  court  decree  that  a  title 
derived  from  the  government  of  the  United 
States  under  Its  pre-emption  laws  be  sold  to 
satisfy  a  mortgage  given  by  a  pre-emptioner 
on  tbe  land  pre-empted  prior  to  making  his 
final  proofs  and  entry?"  AppeUants  con- 
tend that,  under  the  provisions  of  sections 
2262  and  2203  of  tbe  Revised  Statutes  of 
the  United  States,  the  mortgage  in  question 
is  void.  Section  2262  Is  as  follows:  "Before 
any  person  claiming  the  benefit  of  this  chap- 
ter is  allowed  to  enter  lands,  he  shall  make 
oath  before  tbe  receiver  or  register  of  the 
land  district  In  which  the  land  Is  situated 

•  *  •  that  he  has  not  settled  npon  and 
Improved  such  land  to  sell  the  same  on  spect 
ulation,  but  in  good  faith  to  appropriate  it 
to  his  own  exclusive  use,  and  that  he  has 
not,  directly  or  Indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner, 
with  any  person  whatever,  by  which  the 
title  which  he  might  acquire  fromthegovem- 
ment  of  the  United  States  should  Inure,  In 
whole  or  In  part,  to  tbe  benefit  of  any  per- 
son except  himself;  and,  If  any  person  tak- 
ing such  oath  swears  falsely  In  the  premises, 
he  shall  forfeit  the  money  which  he  may 
have  paid  for  such  land,  and  all  right  and 
title  to  the  same,  and  any  grant  or  convey- 
ance which  he  may  have  made,  ocept  In 
the  hands  of  bona  fide  ptmdmsers.  for  a 
valuable  consideration,  shall  be  null  and 
void,  except  as  provided  In  section  2288." 
Section  2263  provides  that  proof  of  settie- 
ment,  etc.,  shall  be  made  before  final  entry; 
and  the  last  danse  of  the  section  is  as  fol- 
lows: "And  all  assignments  and  transf«s 
of  the  right  hereby  secured,  prior  to  the  is- 
suing of  the  patent,  shall  be  null  and  void." 
These  statutes  were  considered  by  the  su- 
preme court  of  the  United  States  in  Myers 
V.  Croft,  13  Wall.  201.  The  court  said:  "It 
had  been  tbe  well'dcfined  policy  of  congress, 
in  passing  these  laws,  not  to  allow  their 
benefit  to  inure  to  the  profit  of  land  specu- 
lators, but  this  wise  policy  was  often  de- 
feated. Experience  had  proved  that  design- 
ing persons,  being  unable  to  purchase  valu- 
able lands,  on  occotmt  of  their  withdrawal 
from  sale,  would  procure  middlemoi  to 
occupy  them  temporarily,  under  an  agree- 
ment to  convey  them  so  aoon  as  they  were 
entered  by  virtue  of  their  pre-emption  rights. 

•  *  •  This  was  fdt  to  be  a  serious  evil, 
and  congress,  in  the  law  under  considera- 
tion, tmdertook  to  remedy  It  by  require 
ing  the  appUcaat  tov  a  preemption,  be- 
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fore  be  was  allowed  to  enter  tbe  land  tin 
which  he  had  settled,  to  swear  that  he  had 
not  contracted  It  away,  nor  settled  upon  It 
npon  speculation,  bnt  in  good  faith  to  ap- 
propriate it  to  his  own  use."  And,  after 
quoting  the  last  clause  of  section  2263,  the 
court  further  said:  "Looking  at  the  lan- 
guage employed,  as  well  as  the  policy  of 
congress  on  the  subject,  it  would  seem  that 
the  interdiction  was  intended  to  apply  to  the 
right  secured  by  tbe  act,  and  did  not  go  fur- 
ther. This  was  the  right  to  pre-empt  a 
quarter  section  of  land.  «  *  «  This  right 
was  valuable,  and,  Independently  of  the  leg- 
islation of  congress,  was  assignable.  The 
object  of  congress  was  attained  when  the 
pre-emptor  went  with  clean  hands  to  the 
land  office,  and  proved  up  his  right,  and 
paid  the  goTemmmt  for  Us  land."  The 
direct  question  before  ^the  court  in  that  case 
was  the  right  to  convey  after  the  entry, 
but  before  the  patoit  had  issued,  (whidi 
right  was  affirmed;)  but  the  purpose  of  the 
restrictions  In  the  act,  and  the  policy  of  con- 
gress in  Its  eaactment,  have  an  Important 
bearing  on  the  question  here,  and  coueluslvc- 
ly  settle  that  the  assignments  and  trans- 
fers declared  null  and  void  by  section  2263, 
Rev.  St.  U.  S.,  are  transfers  and  assignments 
of  the  right  of  pre-emption.  It  remains  to 
be  considered  whether  the  mortgage  In  ques- 
tion is  embraced  in  the  expression  "grant  or 
conveyance."  naed  in  section  2262. 

'Oo  granting  part  of  Qie  mortgage  is  In 
the  usual  form,  and,  following  the  temm- 
dum  clauses  contains  this  covenant:  "And 
the  parties  of  the  Qrst  part  hereby  oove- 
nant  that  they  are  lawfully  seised  In  fee 
of  tbe  above-described  promisee;  that  they 
an  free  from  all  Incumbrances;  that  they 
have  good  ri^t  to  sell,  grant,  and  mortgage 
the  same;  and  tiiat  tbey  will  forever  war- 
rant and  defend  the  same  to  the  party  of 
the  second  port,  his  heirs  and  assigns, 
against  the  lawful  claims  and  demands  of 
all  persons."  That  under  this  covenant  any 
afteovaicq^red  title  woidd  inure  to  tlie  ben- 
efit of  the  mortgagee  is  beyond  questlfm. 
(Glark  r.  Baker,  14  CaL  629;  CivU  Code, 
i  2930,)  tmlees  tbe  mortgage  Itself  Is  void. 
It  Is  contended,  however,  that  a  mortgage  is 
a  convegranoe,  and  Is  w  declared  by  aectl<m 
1215  of  the  Olvll  Code.  That  section  Is  as 
f<(dlows:  "The  term  'conveyance,*  as  used  In 
sections  1213  and  121^  embraces  every  in- 
8trum«it  by  which  any  estate  or  interest 
In  real  property  is  created,  aliened,  mort- 
gaged, or  incumbered,  or  by  which  tbe  title 
to  any  real  proi»ert7  may  be  affected,  ex- 
cept wills."  This  secUm  defines  the  term 
"conveyance"  only  "as  used"  in  the  record- 
ing act,  and  does  not  Imply  Hiat  a  mortgage 
is  in  fact  a  conveyonoe  ot  real  property,  but 
rather  tbe  contrary;  for  If  it  were  a  coo- 
vc^ano^  and  so  regarded  and  understood. 
It  need  not  have  been  included  in  tbe  d^- 
nltlon.  Sec11<m  2920.  GiTll  Code,  d^es  It 
as  fcdlows:  "Mortgage  is  a  ctmtract  by  whlcta 


spedfio  property  Is  hypotheca'ted  for  Uie 
performance  of  an  act,  without  tlie  necee- 
fiity  of  a  change  of  posseeedou."  The  Code 
commlsrioners.  In  a  note  to  this  sectkm,  soy: 
"The  deHnitlon  of  tiie  text  Is  new.  It  is 
designed  to  make  a  clear  dlstinotion  be- 
tween a  pledge  and  a  mortgage,  and  at  the 
same  time  to  avoid  the  Idea  of  a  mortgage 
bting  in  any  sense  a  transfer."  It  is  so 
understood  in  this  starte  Hmt  a  mortgage 
does  not  transfer  the  title  that  a,  citation 
of  authorities  Is  unnecessary.  A  mortgc^e 
Is  therefore  not  necessarily  embraced  In  the 
term  "grant  or  conveyance,"  as  used  In  the 
act  of  congress,  even  though,  as  appoints 
suggest,  there  was  at  ibe  date  ot  that  act 
but  one  state  In  which  it  was  heid  that  a 
mortgage  did  not  pass  the  title.  But  for 
the  restriction  Imposed  by  the  act  of  con- 
gress, the  right  of  the  pre-emptor  before 
proof  and  payment  was  tranafeffalrie.  The 
restriction,  theicfore,  cannot  be  ^tended 
beyond  the  express  terms  of  the  act.  Inters 
preted  In  the  light  of  the  mlsciil^  to  be 
remedied,  and  this  tronsaotlon  was  not  ot 
the  charaoter  requiring  prt^Mtory  legisla- 
tion. On  the  contrary.  It  was  In  aid  ot  the 
beneficent  purpose  of  the  pre-emption  act. 
Without  the  aid  of  retjpoud^t,  the  mort- 
gagors were  unaUe  to  perfect  their  entries. 
Making  tiie  mortgage  was  not  inconsistent 
with  a  purpose  In  good  faltb  to  appropriate 
the  land  to  their  exclu^ve  use.  but  was  m 
aid  of  the  purpose;  nor  was  It  a  contract 
or  agreement  by  which  the  title  they  might 
acquire  from  tbe  government  "shotild  Inur^" 
in  whole  or  in  part,  to  the  beu^t  of  re- 
spondent There  Is  nothing  In  the  record 
tending  to  stiow  that  it  was  the  intoitlai 
the  mortgagors  not  to  pay  Hie  mortgage 
debt,  or  that  the  mortgage  should  be  used 
as  a  vehicle  to  transfer  the  title  they  ml^t 
acquire  to  respmidmt  For  appellants  no<w 
to  make  such  admission  would  be  to  admit 
that  tbe  oath  taken  before  the  register,  atta 
the  execntioo  of  die  mortgage,  was  Salsek 
That  the  point  nuder  consideration  has 
been  dedded  in  aoooidanoe  with  ejypfiUaiaf 
contention  In  oOier  states  is  true.  Medio 
V.  Smith,  9  Mbm.  269,  (OIL  237.}  and  Wood- 
bury T.  Donuan.  15  Minn.  -338,  (Ga  272,) 
dted  by  appedlants,  were  expressly  ovec^ 
ruled  in  Jones  v.  Tolnter,  15  Minn.  512,  (Oil. 
^)  In  line  with  tbe  earito  Mlnneaota 
oases  are  Bass  v.  Baker,  6  Mont  442,  12 
Fac  B^.  922,  and  Brewsta-  v.  Madden,  15 
Ean.  249.  While  tbe  precise  questlMi  brae 
presented,  under  well-defined  facts,  bring- 
ing It  clenrty  wlthtn  tue  fiicts  of  the  case  at 
bar,  seMUB  not  to  bave  been  discussed  In  ttie 
cases  In  this  state,  we  tSiink  ihey  nevertbe- 
leas  conclusive^  settle  the  law  against  tbe 
contention  of  appellants.  In  Tartar  v.  Hall, 
3  CaL  263,  the  mortgage  was  upon  "a  pre- 
emption claim,"  but  executed  befMre  ttae 
pre-emption  laws  bad  been  extended  to  tbls 
state.  Its  validity  was  attodLed.  Held.^ 
mortgagor  was  estopped  from  asserting  its 
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inndldlty.  Whitney  t.  Bnckman,  13  CaL  6S6, 
was  a  mortgage  upon  a  pre-empUou  claim. 
The  court  saM:  "The  mortgage  does  not 
pretend. to  tranafer  to-lhe  mmtgagee  the 
ri^t  to  a  pre-raiptlon.  nils  la  not  asatgna- 
bl^  bat  the  poaseedon  of  public  lancla, 
whether  itakeu  for  the  purpoae  of  getttag  a 
pre-eanj>tloix  tight,  or  any  other  purpoae, 
may  be  mortgaged,  or  the  land  Itself;  and. 
If  the  mortgagee  gets  no  title  throng  the 
mortgage,  this  Is  not  an  objection  Co  be 
raised  by  the  man  who  makes  It"  TtdB  doc- 
trine of  estoppel  was  also  applied  In  ICirkal- 
dle  V.  Ijarrabee,  31  CaL  4S8,  where  the  mort- 
gage was  upon  a  bomeateod  claim  before 
tlOe  aoqnliecL.  In  Christy  Dana,  ^  OoL 
174,  the  oiortgago  was  np<Hi.  land  upon  whlcb 
Hie  mortgagor  resided,  and  which  "he  jhd- 
posed  to  dalm  as  a  pre«iipttoiL"  He  aftei> 
wards  pre-empted  the  land,  obtained  iWe^ 
ana  sold  to  a  third  pav^.  HeU,  that  the 
title  Innred  to  Ibe  benaflt  <it  the  mortgagee^ 
Ball  T.  Shew,  48  CaL  4SS,  differs  from  Chris- 
ty T.  Dana,  ki  this:  that,  after  ttie  mort- 
gage tras  eseeoted,  the  moircgagor  acdd  part 
of  the  land  mwtgaged  to  a  third  party,  who 
aft»warda  seoozied  the  goTenuneat  title. 
As  to  Hds  part  it  was  the  title  not 
having  been  acquired  1^  the  mwtgagor,  tt 
did  not  Inure  to  the  besieAt  ot  the  mortga- 
gee, as  be  did  not  deralgn  title  from  ibe 
United  States  through  Siaw,  tiie  mortgagor; 
but  that  If  Shaw  had  acquired  tbe  title,  and 
had '  then  conregred  to  Delaney,  the  latter 
would  have  been  estopped  from  asserting 
title  agalnat  the  mortgage.  In  Oamp  t. 
Grlder,  62  Cal.  25,  It  does  not  appear  under 
what  statute  Qrlder  acquired  the  title  from 
the  Unned  States,  but  a  nKMrt;;age  cccecuted 
while  be  was  In  poeseeslon,  and  before  he 
obtaliked  title,  was  enftxoed.  and  was  h^d 
to  hmre  to  the  b«ieAt  of  tiie  moitgagee^ 
The  latest,  and  a  case  not  dlstlnguishaUe 
in  principle  from  the  one  at  bar.  Is  Orr  r. 
Stewart,  67  Cal.  275,  7  Pac.  Rep.  693.  There 
the  mortgage  was  upon  land  takeo  up  by 
Stewart  under  the  homestead  act  of  1862. 
After  tbe  foreclosure  of  the  mortgage,  and 
ttie  sale  thereander  to  Orr,  and  the  pur- 
cboser  had  gone  Into  posses^Mi  under  the 
AerlfTs  deed,  Stewart  went  to  the  United 
States  land  offloe,  and  was  permitted  to 
commute  his  homestead  entry  Into  a  cash 
entry,  (lald  for  the  land,  and  received  a  cer- 
tificate of  purchaae.  Ibe  action  was  com- 
menced by  Orr  to  quiet  title  against  Stew- 
art. Judgment  for  defendant  was  reversed. 
It  was  held  thait  the  afteracqulred  title  in- 
ured to  the  beoeflt  of  Orr,  the  purchase'  at 
the  forecloeure  sale.  The  only  apparent  dis- 
tinction between  that  case  and  this  is  that 
in  Orr  t.  Stewart  the  land,  at  the  time  the 
mOTtgage  was  made,  was  held  under  the 
homestead  laws,  though  afterwards  com- 
mnted  and  entered  under  the  pre-emption 
laws.  Ttke  opinion  pi-ooeeded  upon  two 
groands:  (1)  That  the  mort^gor  was  es- 
topped from  defeating,  1^  bis  own  act,  the 
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enfovoement  of  flie  Hen  he  attonpted  to  Are- 
ate;  and  (2)  tiiat  tbe  mortgage  was  not 
made  void  or  Toldable  under  the  proylfltouB 
of  the  homestead  act  In  no  case  which  we 
have  beai  oUe  to  find  In  the  reports  of  ttils 
state  has  a  mwtsage  be«n  held  loTBlid 
against  the  mcMtgagor  because  of  the  fact 
that  the  title  was  in  ttw  United  States  at 
the  date  of  the  mortgage,  wbethw  the  land 
was  oooui^ed  by  the  mortgagor  under  the 
homestead  or  under  tba  pre-emption  laws. 
In  none  of  these  cases  has  elthen*  seotioa 
2262  or  2263  of  Iho  Revised  Statutes  of  the 
United  States  been  menttaoed  1^  the  court, 
thou^  it  Is  hardly  possllde  Hiat  they  have 
been  orcrloofced;  and  that  fact  would  seem 
to  Axfw  that  a  mwtgage,  under  our  system 
at  least,  was  not  regarded  as  a  "ccmveyance," 
within  the  meaning  at  those  sections.  Ws 
oonclude,  theretfbre,  that  a  mortgage  exe- 
cuted by  a  pre-emption  daknant  b^ore  final 
proof  and  payment,  at  least  If  given  to  se- 
cure the  repayment  of  mmiey  loaned  to  pay 
for  the  land,  or  bi  any  manner  to  aid  th» 
mortgagor  In  perfecting  his  title,  is  not  in 
oonrtraveottoa  ot  the  pre-emptloa  lavra,  snd 
that,  If  It  puiports  to  be  a  mortg^  of  tba 
fee,  It  carries  the  after-acquired  title,  unless 
it  is  intoided  as  a  mode  of  transfbrrtng  the 
title  in  evaalon  ot  the  statute;  and,  far- 
ther, that,  under  the  imiform  current  ot  on- 
tborttles  in  this  state,  itoe  moitgagor  la 
topped  from  d^eathig  by  Us  own  aot  the 
operation  and  enforcement  of  the  Hen  ap- 
pellants have  attempted  to  create.  These 
views  render  It  unnecessary  to  dietingaish 
between  that  part  ot  the  mortgage  debt  cre- 
ated before  entry  and  any  [>ortlon  of  It  ^ 
which  may  have  been  created  afterwards. 
The  judgment  appealed  tram  flboold  be  af- 
firmed. 

We  ooncor:  BBLCHEB,  a;  SEABLS,  O. 

P£]R  GUBIAM.  For  the  reasons  given  in 
the  foregoing  oidnlon,  the  judgment  Is  af- 
firmed. 


(4  Cal.  Vnrm.  SS> 
STMWABT  T.  POWBRS  et  sL  (No.  10,217.) 
(Supreme  Court  of  CaUfDniia.    Jane  8,  1883.) 

COKVBTAiroB  SUWBCT  TO  MOBTOIOB. 

A  pre-«mptjoD  claimant,  before  fioal 
proof  and  payment,  mortgaged  the  claim  to 
secure  the  repayment  of  money  borrowed  to 
perfect  her  title.  After  she  had  entwad  upon 
and  paid  for  the  land,  and  had  received  her 
certificate  of  purchase,  she  coav^ed  a  part  of 
the  claim  to  one  H.  Hdd  that,  as  the  title 
acquired  by  the  pre-emptioner  from  the  United 
States  innred  to  the  l>enefit  of  the  mwtgagee 
when  acquired,  the  conveyance  to  H.  was  sub- 
ject to  the  mortgage. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  amrt,  Contra  Costa 
coimty;  Joseph  P.  Jones,  Judge. 

Action  by  James  Stewart  against  Harriet 
H,  Powers  and  others  to  foreclose  a  mort- 
gage. Decree  for  pi'^tnug'.  Def^dants  ap* 
peaL  Affirmed. 
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iJMmer  &  Brown  and  Eli  R.  Chase,  for  ap- 
peUantfl.  W.  S.  Tinning,  tor  reepondent 

HAYNBS,  a  In  Stewart  t.  Powers,  (No. 
14,056^  thla  day  filed.)  33  Pac.  Rep.  486,  the 
appeal  was  from  the  same  Judgment,  and 
upon  the  same  Judgment  roll,  from  which  the 
abore-named  appellants  have  taken  this  ap- 
peal 

As  to  appellants  Sarah  E.  Sharp  and  Aure- 
lius  Sharp,  the  facts  and  the  questions  of 
law  presented  are  precisely  the  same  as  In 
No.  14,956,  and,  upon  the  authority  of  that 
case,  the  judgmmt  sbould  be  affirmed  as 
against  them. 

As  to  appellant  John  Harding,  a  fact  not 
appearing  in  No.  14.950  Is  necessary  to  be 
stated,  viz.  that  on  December  31,  1888,  Sarah 
B.  Sharp,  the  above-named  appellant,  after 
she  had  entered  and  paid  for  the  land,  and 
had  received  her  certificate  of  purchase  tbere- 
toe,  conveyed  to  said  John  Harding  a  port  of 
the  premises  so  mortgaged,  to  wit,  the  S.  ^ 
of  the  N.  W.  %  of  section  20,  township  2  N., 
range  3  W.,  M.  D.  B.  &  M.  All  other  facts 
ate  sufficiently  stated  in  the  opinion  in  No. 
14,956.  It  must  be  apparent  that  If  the  title 
acquired  from  the  United  States  after  the 
mortgage  was  executed  Inured  to  the  benefit 
of  the  mortgagee,  as  was  there  decided,  it 
must  follow  that  It  inured  at  the  moment 
the  title  was  acquired  by  the  pre-emptioner, 
and  that  the  conveyance  afterwards  received 
by  appellant  Harding  vested  the  title  in  him 
subject  to  the  mortgage.  See  Christy  v.  Dana, 
42  CaL  174;  Bull  v.  Shaw,  48  CaL  455,  and 
Orr  V.  Stewart,  67  Cal.  275,  7  Pac  Rep.  603, 
cited  In  the  former  opinion.-  It  follows  that 
the  Judgment  appealed  from  should  be  af- 
firmed as  against  all  the  appellants. 

PER  CUUIAM.  For  the  reasons  given  in 
the  for(«oIng  opinion  the  Judgment  appealed 
from  ts  affirmed  as  against  all  the  appellants. 


(98  Cal.  587) 

In  re  STOW  et  al..  Park  CommlssJoners. 
(No.  16.0C3.) 
(Supmne  Court  of  (California.  June  12,  1893.) 
GoLDBK  Oate  Pauk  Commissiokkes — Neolect  of 
Ddtt — SuFciciENCT  OP  Accusation. 
Pen.  Code,  ?  772,  pro7irloB  that  where 
an  accusation  verified  by  the  oath  of  any  per- 
BOn  is  prcseDted  to  a  snporior  r-niirt.  alleKiug 
that  any  otficer  witliin  the  juriadietion  of  the 
court  has  refused  or  peglected  to  perform  the 
olticial  duties  pertalaing  to  his  ofljce.  the  court 
must  cite  the  accused  to  appear,  and  on  his 
appearauce  mast  hear  the  accusation,  and,  if 
the  charge  is  sastaiued,  most  enter  a  decree  re- 
moving the  accused  from  office,  and  must  ren- 
der judKraent  for  $500  In  favor  of  the  in- 
f>>rmcr.  with  costs.  Pol.  Code.  §  324.5,  provides 
that  "eight  hours'  labor  constitutes  a  legal  day's 
work  in  all  onMt's  where  the  smne  is  performed 
under  the  authority  of  any  law  of  this  state, 
or  under  the  diroctioii,  control,  or  by  the  au- 
thority of  any  officer  of  this  state,  acting  in 
his  official  capadty,  or  under  the  direction, 
control,  or  by  the  authority  of  aur  municipal 
corpora tion  within  this  state,  or  of  any  officer 


thereof,  acting  as  such;  and  a  stipulation  to 
that  effect  must  be  made  a  part  of  all  contracts 
to  which  the  state  or  any  municipal  corpora- 
tion therein  is  a  party."  Held,  that  an  accu- 
sation under  Pen.  Code,  S  'TTl^,  that  tlie  com- 
missioners of  Golden  Gate  Parit,  "while  act- 
ing in  their  official  eapadtr,"  entered  Into  a 
contract  for  lalwr,  from  which  the  sttpulatloa' 
directed  by  Pol. 'Code,  i  3245,  was  willfully 
omitted,  and  that  such  commissioners  com- 
pelled their  laborers  to  work  nine  hours  a  day. 
Is  insufficient,  where  It  falls  to  show  the  loca- 
tion of  Golden  Gate  Park;  that  the  commis- 
sioners, when  they  made  the  contract,  or  com- 
pelled the  laborers  to  work  nine  hours  a  day, 
were  officers  of  the  state,  or  of  any  county  or 
municipality  within  the  state,  or  that  the  com- 
misBioners  were  acting  as  such,  or  held  any 
office,  when  the  accusation  was  filed. 

Commissioners'  ded^on.  Department  2. 
Appeal  from  soperior  court,  city  and  coimfy 
of  Ban  Francisco;  John  F.  Finn.  Jndge. 

Accusation  under  Pen.  Code,  S  772,  by  Wil- 
liam M.  Wllley,  agahist  W.  W.  Stow,  R.  P. 
Hammond,  and  Joseph  Austin,  as  commis- 
sioners of  Golden  Gate  Park.  The  accusa- 
tion was  dismissed,  and  complainant  appeals. 
Affirmed. 

Wm.  H.  WUle^,  per  se.  Harold  Wheder, 
for  respondents. 

BELCHER,  C.  On  January  6,  1892,  WU- 
liam  M.  Wllley  filed  In  the  superior  court  of 
the  city  and  county  of  San  Francisco  an  ac- 
cusation in  writing,  verified  by  his  own  oath, 
alleging  that  the  respondents.  Stow,  Ham- 
mond and  Austin,  "while  acting  In  the  offi- 
cial capacity  of  commissioners  of  the  Goldoi 
Gate  Park,"  entered  Into  and  signed  an 
agreement  with  one  Charles  Warren,  on  or 
about  August  12,  1891,  whereby  said  Warren 
contracted  to  perform  certain  work  upon 
and  within  said  public  park;  that  the  said 
contract  was  not  drawn  In  the  form,  pre- 
scribed by  law,  in  that  the  stipulation,  di- 
rected by  section  3245  of  the  Political  Code, 
that  eight  hours  should  constitute  a  legal 
day's  work,  was  omitted  therefrom;  and  that 
thla  omission  was  made  willfully  and  know- 
ingly by  respondents,  because  prior  to  the  ex- 
ecution of  the  said  contract  they  had  been  pe- 
titioned, for  and  on  behalf  of  the  citizens  for 
whose  protection  the  said  statute  was  en- 
acted, to  have  the  said  stipulation  Inserted 
in  all  contracts  let  by  them.  The  accusation 
also  alleged  that  tiie  respondents,  "wblle 
commissioners  of  said  Golden  Gate .  Park," 
have  compelled  the  laborers  employed  by 
them  to  work  nine  hours  daily,  and  it  con- 
cludes with  a  prayer  that  the  respondents  be 
cited  to  appear  In  oourt,  and  show  cause 
why  they  ^ould  not  be  removed  from  office, 
and  that  Judgment'be  given  against  them,  in 
the  sum  of  $500  each,  in  favor  of  the  de- 
ponent, as  informer,  and  for  costs,  "as  pro- 
vided by  section  772.  Pen.  Code  CaL,  under 
which  section  this  information  is  herewith 
I  filed.'*  The  respondents  severally  appeared 
I  and  demurred  to  the  accusation  upon  nearly 
!  all  the  statutory  grounds.  After  argument 
!  the  demurrers  were  sustained,  and,  the  oom- 
I  plainant  declining  to  amend.  Judgment  was 
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entered  that  the  proceeding  be  dismissed 
-without  ooats.  Prom  this  Jodgmoit  the  oom- 
plainant  appeals. 

Section  772  of  the  Penal  Oode  is  as  fol- 
lows: "When  an  accusation,  In  writing,  reri- 
fled  by  the  oath  of  any  person,  Is  presented 
to  a  superior  conrt,  alleging  that  any  officer 
within  the  jurisdiction  of  the  court  has  been 
guilty  of  charging  and  collecting  Illegal  fees 
for  services  rendered  or  to  be  rendered  in 
his  office,  or  has  refused  or  neglected  to  per- 
form the  offidal  dntlcs  pertaining  to  his 
office,  the  court  must  cite  the  party  charged 
to  appear  before  the  coiu^  at  a  time  not 
more  than  ten  nor  less  than  five  days  from 
the  time  the  accusation  was  presented;  and 
j)n  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on 
which  the  accusation  was  presented,  must 
proceed  to  hear,  in  a  smnmary  manner,  the 
accusation,  and  evidence  offered  in  support 
of  the  same,  and  the  answer  and  evidence 
offered  by  the  party  accused;  and  if,  on  such 
hearing,  It  appears  that  the  charge  Is  sus- 
tained, the  coiu't  must  enter  a  decree  that 
the  party  accused  be  dq;trtTed  of  his  office, 
and  must  enter  a  judgment  for  fire  hundred 
dollars  in  favor  of  the  informer,  and  such 
coats  as  are  allowed  In  oItU  cases.**  And  sec- 
tion 3245  of  the  PoUtlcal  Oode  Is  in  these 
WMds:  "Bight  hours'  labor  oonstitutes  a 
legal  day's  work  In  all  cases  where  the  same 
la  poformed  under  the  authority  of  any  law 
Qt  this  state,  or  under  the  direction,  control, 
or  the  authority  of  any  officer  of  this 
state,  acting  In  his  official  capacity,  or  under 
the  direction,  control,  or  by  the  authority  of 
any  municipal  corporation  within  this  state, 
or  of  any  officer  thereof,  acting  as  sooh;  and 
a  stlpnlaticHi  to  that  effect  must  be  made  a 
part  cf  all  contracts  to  wtaldi  the  state, 
or  any  municipal  corporation  therein.  Is  a 
party."  The  evident  purpose  of  section  172, 
above  quoted,  was  to  authorize  a  superior 
court  to  remove  from  office  any  unfaithful 
officer  of  the  sbite  or  of  a  county  or  munici- 
pality wtOiin  the  state,  who  is  wttUn  its  jn- 
rlsdlctlmi,  and  who  has  refused  or  Directed 
to  perform  the  official  duties  pertaining  to 
his  office.  The  section  la  penal  In  Its  char- 
acter, and,  In  order  to  give  the  court  author- 
'  tty  to  enforce  it,  nil  the  facts  showing  that 
the  accused  is  a  state,  county,  or  munici- 
pal officer  within  the  jurisdiction  of  the 
court,  and  when,  how,  and  where  he  refused 
or  neglected  to  perfiwm  bis  offidal  duty, 
should  be  plainly  ami  fully  alleged;  and  the 
proeeedli^  must  be  instituted  while  the  ac- 
cused is  still  In  office,  and  not  after  his  term 
has  expired.  Smith  v.  Linn.  68  Gal.  324,  9 
Pac.  Rep.  171;  Woods  v.  Vanium,  85  Gal. 
639,  24  Pac  Rep.  843.  The  only  question, 
then,  Is.  does  the  accnsatlon  In  this  ease  meet 
these  rcqidremcnts?  In  our  opinion^  it  docs 
not,  but  Is  fatally  defective  In  several  re- 
spects. In  the  first  place,  there  Is  no  aver- 
ment as  to  where  Golden  Gate  Park  Is  lo- 
cated. So  far  as  appears  from  the  aveiv 


ments.  It  nuiy  be  In  San  Diego  or  Siskiyou  ^ 
county,  or  in  the  states  of  Nevada  or  Oregim. 
In  the  second  place,  It  does  not  appear  from 
any  averment  that  the  respondents,  when 
they  entered  into  the  contract  with  Warren, 
or  when  they  compelled  laborers  employed 
by  them  to  work  nine  hours  daily,  were  offi- 
cers of  this  state,  or  of  any  county  or  mu- 
nicipality within  the  state.  The  averment  is 
only  that  they  did  the  acts  coroplalued  of 
"while  acting  In  the  offidal  capacity  of  com- 
mtsalonera  of  Golden  Gate  Park."  And,  in 
the  third  place.  It  does  not  appear  that  the 
respondents  were  park  commissioners,  or 
held  any  office,  when  the  accusation  was 
filed  against  them.  This  being  so,  the  de- 
murrers were  properly  sustained,  and  It  is 
immaterial  upon  what  particular  ground  the 
court  below  based  Its  ruling. 
The  judgm^t  should  be  affirmed. 

We  concur:  VANCLIBP,  a;  TEMPLE,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  forgoing  opinion  the  Judgment  is  af- 
firmed. 

DB  HAYEN,  J.  I  otHicur  In  the  judgment 
Tlie  failure  of  the  defendants  to  have  In- 
serted In  the  agreemoit  alleged  to  have  been 
made  by  tiiem  witik  Warren  a  clause  to  the 
effect  ttiat  eight  hours  shoiild  coustltnte  a 
legal  day's  work  t^ereundn:  did  not  owistl- 
tate  a  refusal  or  ne^ect  upon  tbo  port  of 
defendants  **to  perform  the  official  duties 
p«rtabiing'*  to  the  office  of  park  commis- 
sioner, wlOUn  the  m^aidng  <^  aectlon  772  of 
tlie  Penal. Code.  The  t^dal  duties  refened 
to  in  that  seotloa,  and  tlie  noup^ormance 
of  w4iloh  la  made  cause  for  removal  from 
office,  relaite  to  sncb  offidal  dutlee»  the  fail- 
ure  to  perform  which  may  Injuriously  affeot 
the  rights  of  smne  one  of  the  gamal  pub- 
lic, and  the  perftHinance  of  wbicfa  doUes  la 
made  mondatncy  upon  the  part  of  the  offl- 
oer  In  tfae  interest  of  the  publia  The  omis- 
sion here  charged  is  not  o<  tbls  noiture,  be- 
cause if  it  should  be  assumed  that  section 
3245  of  the  P(Altical  Oode  has  any  reference 
whatevOT  to  such  a  ocmtract  as  is  menttoaed 
In  the  accusation,  the  omissioa  to  Insert  in 
such  agreement  a  provision  that  eight  hours 
should  constitute  a  legal  day's  work  thereim- 
der  con  In  no  wise  affect  the  rights  oi  la- 
borers employed  by  the  contraotor,  and  who 
did  not  expressly  stipulate  as  to  the  number 
of  hours  they  would  work  eadi  day,  for  the 
section  (tsetf.  Independent  of  any  sndi  ex- 
press provl^on.  forms  part  of  the  contract, 
and  the  contract.  In  audi  a  case.  Is  to  be 
read  and  Interpreted  as  If  it  contained  the 
express  stiputaition  mentioned  In  the  statute. 
Plainly,  therefore,  the  rigtits  of  no  one  can 
be,  or  were,  affected  by  the  omlssfoo  com- 
plained of.  It,  upon  the  oth^  hand,  sec- 
tion 3245  of  the  Political  Oode  does  not  In- 
clude such  a  contract  as  the  petWon  alleges 
was  made  by  defendants  witb  Warren,  flien. 
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clearly.  tb«  omlaslon  to  make  the  express 
stIpQiatdoa  referred  to  was  iio>t.  In  any  sense, 
a  failure  to  cUsobarge  as  official  ,duty. 
Looked  at  from  any  point  of  view,  the  peti- 
tion fails  to  Btate  a  cause  of  acttoa  against 
the  defendants. 


(98  Cat.  578) 

BOXSON  T.  THORN.   (No.  14,tS34.) 
(Supreme  Conrt  of  Caltfomia.  Jane  12,  1893.) 
Torts— Ualioiods  iNTKurfiBKNCB  with  Contract. 

An  action  will  not  lie  against  one  who 
malicdouBiy,  but  without  threats,  violence, 
fraud,  falaehood.  or  ben^t  to  himself)  pro- 
cures  a  breach  of  contract  between  otbars. 

CommissiMieis*  decidon.  D^artment  2. 
Appeal  from  sup^ior  oour^  clt7  and  county 
of  San  Francisco. 

Action  Iqr  Thomas  Boyson  against  S.  F. 
Thorn  for  maliciously  procuring  a  breach  of 
contract  There  was  a  demurrer  to  the  com- 
plaint, whldi  Was  sustained.  Plaintiff  ap- 
peals. Affirmed. 

Carroll  Cook  and  J.  E.  Foulds,  for  appel- 
lant Wm.  F.  Herrin,  J.  M.  Allen,  and  Wm. 
H.  li.  Barnes,  for  respondent 

HAYNES,  O.  Defendant  demurred  to  plain- 
tiff's complaint,  the  demurrer  was  sustained, 
and  Judgment  was  thereupon  rendered  dis- 
missing the  action,  from  which  Judgment  the 
plaintiff  appeals. 

The  complaint  alleges  that  Frank  O.  New- 
lands  Is  the  owner  and  in  possession  and  con- 
trol of  the  Palace  Hotel  In  the  city  of  San 
Francisco,  and  of  a  public  restaurant  at- 
tached thereto,  and  conducted  the  same  as  a 
hotel  and  restaurant,  and  that  the  defendant, 
during  all  tb6  times  mentioned  in  the  com- 
plaint,  was  tibe  ag«tt  of  Newlands,  and  as 
such  had  charge  of  the  business  thereof,  and 
direction  of  the  serranta  therein.  That  Im- 
mediately prior  to  November  1,  1889,  New- 
lands  entered  Into  an  agreement  whereby 
plaintiff  hired  certain  rooms  in  said  hotel,  as 
lodgings  for  hims^  and  wifto  from  Novem- 
ber 1, 1888,  at  the  monthly  rent  of  f  100;  that 
they  were  to  have  their  meals  at  said  restau- 
rant, or  furnished  from  said  rrataurant  to 
their  said  rooms,  he  piling  therefor  the  usoal 
rates;  that  they  entered  and  occupied  the 
rooms,  and  In  all  things  compiled  with  said 
agreement,  but  that  on  December  6,.1889,  the 
"d^endant  maliciously,  and  with  intent  to 
oppress,  annoy,  and  d^turb  plaintiff  in  the 
occupancy  of  his  lodgings,  and  to  force  him 
to  abandon  the  rarae,  and  to  deprive  him  of 
the  comforts  and  conveniences  which'  he  was 
then  and  there  enjoying,  and  to  Injure  him 
In  his  profession,  and  to  degrade  and  belittle 
htm  in  the  eyes  of  the  guests  of  said  hotel 
and  of  his  friends  and  of  the  public  in  gener- 
al, and  in  fraud  of  said  agreement,  caused 
and  procured  F.  G.  Newlanda  then  and  there 
to  demand  that  plaintiff  and  his  wife  forth- 
with vacate  said  lodgings."  It  Is  further  charg- 
ed that  defendant  maliciously  caused  and 


procured  Newlan^  to  refuse  to  furnish  meals, 
etc.,  and  to  instruct  the  servants  to  refuse 
their  orders;  and  that  on  December  12,  1889, 
defendant  maliciously  caused  and  procured 
Newlands  to  threaten  and  attempt  to  forcibly 
eject  plaintiff  and  his  wife  from  said  rooms, 
whereby  his  wife  became  ill,  and  he  was 
compelled  to  and  did  employ  a  nurse  at  an 
expense  of  $60,  and  also  to  hire  men  to  pro- 
tect his  wife  and  retain  possession,  etc.,  at  a 
farther  expense  of  $00,  and  prays  for~f25.120 
damages.  The  action  Is  against  Thorn  alone. 
The  demurrer  la  that  the  facts  stated  do  not 
constitute  a  cause  of  actlcm  against  the  de- 
fendant 

Tue  broad  question  presented  Is  whether  an 
actlm  will  lie  against  one  who,  from  mall-, 
cioui  motives,  but  without  threats,  violence, 
frau falsehood,  deception,  or  benefit  to  him- 
self. Induces  another  to  violate  his  contract 
with  the  plaintiff.  We  state  the  question 
thus  because  it  will  be  observed  that  the  com- 
plaint does  not  state  the  means  used  to  cause 
or  piocure  Newlands  to  violate  his  contract 
with  the  plaintiff,  but  only  that  It  was  done 
"maliciously."  The  general  rule  is  that  only 
those  who  are  parties  to,  or  in  some  manner 
bound  by,  a  contract  are  liable  for  a  breach 
of  it.  To  this  general  rule  there  are  certain 
exceptions,  as,  for  example,  contracts  for  per- 
sonal services  involving  the  relation  of  mas- 
ter and  servant;  and  there  are  also  other 
cases  that  are  sopetimes  classed  as  excep- 
tions, but  which  are  not  strictly  bo.  In 
Cooley  on  Torts  (2d  Bd.,  p.  581)  It  la  aald: 
"An  action  cannot  In  general,  be  maintained 
for  Indndng  a  third  person  to  break  bis  con- 
tract with  the  plaintiff,  the  consequence,  aft- 
er all,  being  only  a  broken  contract,  tor 
which  the  party  to  the  contract  may  have  his 
remedy  by  suing  upon  It  But  If  the  third 
person  was  Induced  to  break  his  contract  by 
deception  It  may  be  different  If,  for  exam- 
ple, one  were  to  personate  a  vendee  at  goods, 
and  receive  and  pay  for  them  aa  on  a  sale  to 
himself,  the  vendee  would  have  Ma  aaOaa 
against  the  vendw;  but  he  ml^t  also  porsoe 
the  party  who,  by  deceiving  one,  had  de- 
frauded bofb^'  In  the  case  supposed  by  the 
learned  author  the  gist  of  the  action  is  tlie 
fraud  of  the  defendant  In  pei'sonatlng  the 
vendee.  The  fact  that  the  only  injury  'or 
damage  sustained  by  Uie  vendee  in  conse- 
Queace  of  defendant's  fraud  was  the  loss  of 
the  benefit  he  would  have  derived  from  the 
performance  of  the  contract  does  not  at  all 
change  the  character  of  the  action.  Suppose 
that  A.,  knowing  that  B.  is  about  to  bestow 
upon  d,  aa  a  gratuity,  a  la^  amount  of 
money  or  property,  and  A.  fraudulently  per- 
sonates C,  and  receives  the  money  or  proper- 
ty, C.  could  have  no  action  against  B.,  for 
there  was  no  contract  relation  between  them; 
but  C.  could  have  his  action  against  A.  -for 
the  loss  caused  by  his  fraud.  The  means 
used  to  accomplish  the  wrong  ia  In  each  case 
the  same,  showing  conclusively  that  the  fraud 
is  the  basis  of  the  action,  while  the  Inreach  of 
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the  contract  Grns  procured  gDcs  only  to  the 
question  of  damages;  that  is,  how  and  In 
what  manner  and  to  what  extent  has  the 
plaintiff  been  Injured  by  the  fraud,  deceit,  or 
other  wrongful  act  of  the  defendant?  Illcer. 
Manley.  6tt  N.  Y.  82,  cited  by  appeUant.  Is 
another  Utustratlon.  There  the  plaintiffs  had 
contracted  Tcrbally  with  Stebblns  for  the 
purchase  of  a  large  quantity  of  cheese.  The 
defendant,  Manley,  procared  a  telegram  to  be 
sent  to  Stebblns  In  the  name  of  E.  Rice,  ftOsely 
saying  that  plaintiffs  did  not  want  the  cheese, 
and  thereby  Induced  Stebblns,  who  supposed 
B.  Rice  was  one  of  the  plaintiffs,  to  sell  the 
cheese  to  Manl^.  Stebblns  was  not  bound 
by  the  verbal  contract  but  It  is  found  that 
he  would  have  performed  It  but  for  the  fraud 
ot  defendant  The  action  was  sustained. 
Benton  t.  Pratt,  2  WeuA.  885,  also  cited  by 
appellant,  was  anotlier  ease  vrtiere  a  contract 
with  the  lAalntiff  was  bn^en  because  of  de- 
fendant's fitlsa  r^resentation  that  plaintiff 
bad  abandoned  aU  intentlm  oC  fulfllling  It 
Lally  V.  Gantwell,  80  Ma  Appw  524,  also  dted 
by  appellant  was  an  acU<m  for  Umb  of  empl(^- 
ment  The  court  after  dlscnsslng  the  cases 
Invol^g  the  relation  of  master  snd  servant 
Mid:  **Bnt  this  case  tells  wlthtn  another 
wdtsettled  prindpls^  which  la  that  when 
the  Interference  takes  the  form  of  false,  de- 
famatory statements^— of  libel  or  slander,— an 
action  will  lie  for  luterference  with  a  relation 
bealiltoW  to  flie  plaintiff,  altiioni^  the  tela* 
tUsXi  did  not  rest  in  ccmtract  and  altboi^ 
Am  brra<^-  (tf  It  bj  tiie  party  who  was  pro- 
cured to  break  It  was  not  actionable. "  Tbe 
tuer  arf  too  munenms  to  be  dted  or  re- 
viewed where  Interference  with  business  or 
eontrac*  relations  through  acts  of  violence, 
nntsance  threats,  deceit  fraud,*  Ub^  and 
slander  have  been  redressed,  both  In  England 
and  in  this  country.  Host  of  the  cases  dted 
by  appellant  which  do  not  Involve  the  rda 
tSxm  of  master  and  servant  will  be  found  of 
tb»  character  above  mentioned,  though  In 
many  of  both  dasseb  will  be  found  ezpree- 
Slons  whIcL  more  or  less  directly  support  the 
propoeitlor  for  which  appellant  contends. 

Gases  involving  the  relation  of  master  and 
servant  though  that  relation  Is  now  created 
scdely  by  contract  seem  to  stand  upon  differ- 
ent grounds  from  contracts  not  Inrolvlng  that 
rdatton.  Section  49  of  the  Civil  Code,  entitled 
"Protection  to  Personal  Relations,"  is  as  fol- 
lows: **Tbe  rights  of  personal  relation  forbid 
(1)  the  abduction  of  a  htisband  from  his  wife^ 
or  of  a  parent  from  his  child;  (2)  the  abduc- 
tion of  a  wife  from  her  husband,  or  of  a  child 
from  a  parent  or  guardian  entitled  to  Its  cus- 
tody, or  of  a  servant  from  his  master;  (3)  the 
seduction  of  a  wife,  daughter,  orphan  sister, 
or  servant;  <4>  any  Injury  to  a  servant,  which 
affects  his  ability  to  serve  his  master."  In 
this  state,  at  least,  no  analogy  favorable  to 
appellant  can  be  drawn  from  cases  invc^vlng 
what  the  Code  Itself  dedares  to  be  "a  person- 
al relatl(»i"  existing  between  master  and 
servant  The  Code  does  not  iiiMHiiy»i«h 


tween  different  meaiw  which  may  be  enr- 
ployed  to  disturb  or  destroy  any  of  these  re- 
lations, for  It  is  the  direct  Interference  with 
the  relation  whldi  Is  forbidden,  whether  the 
relation  be  one  founded  In  natural  right  as 
parent  and  child,  or  created  by  the  law,  as 
guardian  and  ward,  or  personal  contract 
as  between  master  and  servant;  and  there- 
fore does  not  depmd  upon  the  mode  or 
means  In  or  by  which  the  rdation  may  be 
created.  It  Is  not  the  mere  procuring  of  <me 
party  to  a  contract  to  break  his  iKintract  bat 
It  is  the  taking  away  from  or  depriving  the 
master  of  the  subject  of  the  contract  or  that 
whlfili  the  master  c(mtracted  for,  via.  tiie 
services  of  the  swant 

The  fiicts  allied  In  tiie  complaint  do  not 
bring  the  case  within  Oie  prlndple  govrnt- 
Ing  cases  involving  the  relation  of  master 
and  servant  nor  of  those  other  cases  where 
a  contract  la  pnenred  to  be  broken  fraud, 
deceltr  alaudtf.  or  atbia  acttonable  wronc, 
as  In  Rice  t.  Hanley,  and  other  cases  above 
noticed.  It  Is  ocmceded  hr  appdlant  and  tt 
Is  unqnestionaUy  true,  that  "one  may  ad- 
vise a  friend  In  aU  honesty,  and  without  111 
will  to  tba  other  contracting  party,  to  abide 
the  risks  of  breaking  an  onerous  or  mischie- 
vous contract  rather  tiian  those  of  performing 
It"  In  Bowen  t.  Hall,  8  Q.  B.  Dlv.  848, 
Brett  said:  **H»r^  to  persuade  a 

person  to  break  his  contract  may  not  be 
wrongtid  bi  law  ot  In  fact"  This  btibig  Irne, 
will  the  fact  that  the  advice  or  persuasion 
proceeds  from  malicious  motives  create  a 
llaUUty  where  the  same  advice  or  persoa^oD, 
U  given  from  good  motives,  would  notT  ^ 
considering  this  question  the  dIstinctlOD  be- 
tween dvU  and  criminal  proceedings  must 
not  be  overlooked.  In  the  dlssentinir  o[diF 
Ion  of  Lord  Coleridge,  C  3.,  In  Bowen  v.  Hall, 
supra,  the  question  above  presented  is  an- 
swered thus:  "It  fs.  I  believe,  also  admitted, 
except  by  Sir  William  Brie,,  whom  I  think 
no  one  has  ever  followed,  that  If  a  man  en- 
deavors to  persuade  another  to  break  his 
contract  and  succeeds  In  bis  endeavor,  yet 
if  he  does  this  without  what  the  law  calls 
'malice.*  the  damage  which  results,  howevw 
great  iB  not  in  Itself  a  cause  of  action  against 
him.  But  if  the  damage  which  Is  not  in  Its^ 
actionable  be  joined  to  a  motive  which  Is 
not  in  Itself  actionable,  the  two  together  form 
a  cause  of  action.  This  seems  a  strange  con- 
clusion. *  *  *  I  do  not  know,  except  In 
the  case  of  Lumley  v.  Oye,  2  EL  &  BL  216, 
Uiat  It  has  ever  been  held  that  the  same  per- 
son, for  doing  the  same  thing,  under  the 
same  drcnmstances,  with  the  same  result  Is 
actionable  or  not  actionable,  accordli^  to 
whether  his  Inward  motive  was  selfish  or  un- 
selfish, for  what  he  did.  I  think  the  In- 
quiries to  which  this  view  of  the  law  would 
lead  are  dangerous  and  Inexpedient  Inquiries 
for  courts  of  Justice.  Judges  are  not  vwj 
fit  for  them,  and  Juries  are  very  unfit." 

It  Is  a  truism  of  the  law  that  an  act  which 
does  not  amount  to  a  legal  Injuiy  cannot  be 
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acticmable  because  It  is  d<aie  with  a  bad  in- 
tuit; that  what  am  has  a  i1ght>  to  do  an* 
other  cannot  ccHuplaln  of.  It  Is  conceded 
that  one  may  lawfully  persuade  or  procore 
another  to  break  bis  oontnict  with  a  third 
perstm,  "if  it  be  done  teom  good  mothres." 
We  think  the  quallflcatiion  has  no  place  In 
the  proposition.  If  It  Is  ri^t,  and  the  means 
used  to  procure  breach  are  rigbt.  the 
motire  cannot  make  It  a  wrong  any  more  than 
a  good  motiTO  would  Justify  fraud,  deceit. 
Slander,  or  Tloleoce  to  effect  the  same  pur- 
pose. Suppose  A.  hy  tmudaltsat  representar 
tions  induces  B.  to  sell  him  a  large  quantity 
of  goods  upon  credit,  intmding  to  defraud  B. 
of  the  caitlre  value  ot  the  goods.  C.  know- 
ing ttmt  tbe  representations  are  false,  and 
not  caring  whether  B.  shall  lose  his  goods 
or  not,  but  of  unmixed  malice  and  Ul  will 
towards  A.,  procures  B.  to  refuse  to  ddtyer 
the  goods,  by  truthfully  informing  B,  of  the 
fiolsl^  of  tba  representatiiHis  made  .by 
Will  it  be  said  fiint  C.  Is  liable  In  an  action 
brought  by  A.?  In  Cooley  «i  Torts  (2d  Bd., 
p.  8^)  the  learned  author  says:  "Bad  mo- 
tive, by  itself,  then.  Is  no  tort  Malicious 
motlTes  make  a  bad  act  worse,  but  they 
cannot  make  that  a  wrong  which  In  Its  own 
essence  la  lawful.  When  In  legal  pleadings 
the  defendant  Is  charged  with  having  wrong- 
fully done  the  act  complained  of,  the  words 
are  <mly  words  of  vituperation,  and  amount 
to  nothing  unless  a  cause  of  action  Is  other- 
wise alleged."  Again,  the  same  author  (at 
page  836)  says:  "Motive  generally  becomes 
Important  only  when  the  damages  for  a 
wrong  are  to  be  estimated.  It  thm  comes 
in  as  an  element  of  mitigation  or  aggrava- 
tion, and  is  of  the  highest  Importance."  That  i 
the  mere  fact  that  one  Induces  another  to 
break  a  contract  with  a  ttilrd  person  does 
not  give  a  right  of  action,  seems  to  have  been 
directly  decided  In  McConn  t.  Wolff,  28  Mo. 
App.  447,  dted  by  appellant  The  petition  -i 
villcged  that  "by  some  means  imknown  to  | 
plaintiff"  the  defendant  Induced  a  third  per-  i 
son  to  recede  from  a  contract,  whereby  the  : 
plaintiff  lost  commisslona.  The  court  said:  • 
"The  demurrer  was  properly  siwtalned.  The 
lH?titlon  charges  neither  malice  nor  fraud  on 
defendant's  part  and  In  the  absence  of  both 
«ui  action  of  this  kind  is  not  maintainable." 

Lumley  v.  Gye,  2  EI.  &  Bl.  210;  Bowen  v. 
Hall,  6  Q.  B.  Dir.  333;  and  Walker  v.  Cro- 
oln,  107  Mass.  555,— are  dted  and  largely  re- 
lied upon  by  appellant  In  Lumley  v.  Gye, 
plaintiff,  the  proprietor  of  a  theater,  em- 
ployed Miss  Wagner  to  aing  In  his  theater  for  ' 
ft  spoclHed  time.  Defendant  knowing  the 
premLses,  nnd  maliciously  Intending  to  In- 
jure the  plaintiff,  enticed  and  procured  Wag- 
ner to  refuse  to  perform,  by  means  of  which 
enticement  and  procurement  wrongfully 
refused  to  perform,  etc.  Defendant  demur- 
red to  the  declaration.  The  court  held  that 
the  relation  of  master  and  servant  existed, 
and  the  decision  was  placed  upon  that 
ground;  Crampton,  J.,  saying,  however,  that 


((^1. 

he  did  not  wish  to  be  centered  as  deciding 
"or  as  saying  that  In  no  case  except  that  of 
master  and  servant  is  an  action  maintained 
for  maliciously  inducing  another  to  break  his 
contract  to  the  Injury  of  the  persfm  nith 
whom  such  contract  has  been  made."  Mr. 
Justice  Coleridge  (now  lord  chief  Justice  of 
Bngland)  dissented  In  a  long  and  able  opin- 
ion, holding  that  the  rdatlon  of  master  and 
SNTant  did  not  exist  within  the  int«it  of  the 
statute  of  laborers  of  23  Edw.  UI.,  In  which 
he  said  the  law  in  relaUon  to  the  sedno- 
Hon  of  B«Tanta  had  its  origin;  and  as 
to  the  broader  propositicm  ai^nied  1^  conn- 
s' and  referred  to  by  Orompton,  J.,  con- 
cluded: "Mere^  to  Induce  or  procure  a  free 
contracting  party  to  break  his  covenant 
whether  done  maliciously  or  not,  to  the  dam* 
age  of  another,  for  the  reason  I  have  stated. 
Is  not  actionable."  Jn  Bowen  v.  Hall,  supra, 
a  contract  for  iddlled  labor,  the  case  was 
decided  In  tbe  ai^ellate  conrt  upon  the  au- 
thority of  Lnml^  V.  Gye.  Lord  (3<derldge 
again  dlssentb^.  The  opinions  of  the  major- 
ity of  the  conrt  go  far  to  sustain  the  broad 
propraltlon  contended  for  by  the  appellant 
here.  Lumley  v.  Gye  was  dedared  by  Lord 
Coleridge,  In  the  latter  case,  to  stand  al«i& 
The  reasoning  In  the  dlssoitfaig  oi^nlons  In 
those  cases  seems  concluslTe  and  siitlafiLctoiy. 
Walker  v.  Cronin,  supra,  was  &lso  a  case  o'f  ^ 
enticement  of  laborers.  The  question  arose 
upon  demurrer.  The  court  held,  after  Stat- 
ing the  declaration:  "This  sets  forth  suffi- 
ciently (1)  tntentionnl  and  willful  acts;  (2) 
calculated  to  cause  damage  to  the  plaintiffs 
in  their  lawful  bushiess;  (3)  done  with  the 
unlawful  purp(»e  to  cause  such  damage  and 
loss,  without  rigbt  or  Justifiable  cause  on  the 
part  of  the  defendant  which  CMistitutes 
malice;  and  (4)  actual  damage  and  loss  re- 
sulting." This  cose  does  not  seem  to  be  based 
upon  the  relation  of  master  and  servant  oT 
that  of  a  contract  for  personal  services;  but 
unless  it  can  be  sustained  upon  that  ground,  .; 
(a  point  not  necessary  to  consider.)  the  ded- 
slon  is  clearly  wrong.  In  Payne  v.  Railroad 
Co.,  13  Lea,  507,  plaintiff,  a  merchant  had 
a  large  and  profitable  trade  with  defendant's 
employes.  Defendant  circulated  a  notice  to 
the  effect  that  any  of  Its  employes  who,  after 
that  date,  traded  with  plaintiff,  would  be 
discharged.  This,  it  is  alleged,  was  done 
malldotisly,  whereby  plaintiff  was  damaged. 
The  court  held  that  an  act  not  unlawful,  done 
in  a  manner  not  unlawful,  though  from 
wicked  and  malicious  motives,  and  causing 
Injury.  Is  not  actionable.  That  no  contract 
existed  between  the  merchant  and  the  em- 
ployes does  not  affect  the  prlndple  involved. 
2  Greenl.  Ev.  §  453,  defines  a  malicious  act: 
"In  a  legal  sense,  any  unlawful  act  done 
willfully  and  purposely  to  the  Injury  of  an- 
other. Is,  as  against  that  pemm,  molidous." 

Two  eases  recently  dedded  by  the  supreme 
court  of  Kentucky  fully  sustain  our  conclu- 
sion. Bonller  v.  Macaoley,  15  S.  W.  Rep.  60, 
was  a  stronger  case  than  Lumley  v.  Gye,  as 
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the  dramatic  iwrformer  was  not  only  Induced 
to  Tlolate  her  agreement  with  plaintiff,  but 
to  perform  In  defendant's  theater  Instead.  It 
was  held  that  defendant  was  not  liable.  The 
other  case— Chambers  v.  Baldwin,  15  S.  W. 
Rep.  57— was  for  procuring  a  third  party  to 
break  his  contract  for  the  sale  of  a  crop  of 
tobacco.  The  complaint  was  demnrred  to. 
The  questions  presented,  as  stated  by  the 
court,  are:  "First,  whether  one  party  to  a 
contract  can  maintain  an  action  against  a 
person  who  has  malldously  advised  and  pro- 
cured the  other  party  to  break  it;  second, 
whether  an  act  lawfol  in  .Itself  can  become 
actionable  solely  because  it  was  done  mali- 
ciously." The  Judgment  of  the  court  below 
sustaining  the  demurrer  was  aiflrmed.  Jones 
T.  Stanly,  7?  N.  C.  355,  dted  by  appellant, 
directly  sustains  appellant's  cont^tlon,  but 
the  decision  Is  based  upon  Hasklns  T.  Royster, 
70  N.  C.  601,  {the  only  case  dted,)  which  case 
iuTOlved  the  relation  of  master  and  servant, 
and  was  decided  by  a  divided  court  It  may 
be  questioned  whether  the  omission  to  allege 
that  Thorn  knew  of  the  contract  between 
Appellant  and  Newlands  Is  not  fatal  to  the 
complaint,  but,  as  we  conclude  that  the  de- 
murrer was  properly  sustained  upon  the  prin- 
cipal point  made.  It  Is  not  necessary  to  con- 
sider It  We  are  of  the  opinion  that  the 
Judgment  appealed  from  should  be  afllrmed. 

We  concur:  TEMPLE,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  glvok  in 
the  foregoing  oplnlcm  the  Jodgment  appealed 
from  is  affirmed. 


(1  Cal.  Unrep.  68) 

DOWXING  T.  AtTSCHUIi.   (No.  14.878.) 
(Supreme  Court  of  California.  June  13.  1803.) 

STBBBT  A9SE9SjlBN*T — AfPBAL  TO  CiTT  COUNCIL — 
CONCL081VEUB93  OP  DKC18ION. 

Act  March  18,  1885,  p.  147,  S  11.  pro- 
vides for  an  appeal  to  the  dty  conndl  from  an 
act  or  detemuDatioo  of  the  superinteDdent  of 
streets  as  to  the  legality^  of  any  assessment; 
that  on  such  appeal  the  dty  council  may  "con- 
firm, amend,  set  aside,  alter,  modi^,  or  cor- 
rect the  assessment,  as  it  may  deem  just; 
that  all  decisions  of  the  council  shall  be  cou- 
clninve,  on  ail  persons  entitled  to  such  an  ap- 
peal, as  to  all  errors  and  irreinilarities  which 
the  coundl  might  have  remedied.  HtM,  that 
an  appeal  on  the  ground  that  an  assessment 
for  paving  a  cul-de-sac  failed  to  assess  the  land 
at  tne  end  of  the  same  presented  a  qucstioD 
which  the  city  conndl  had  power  to  determine, 
and  therefore  their  dedrion  was  condusive. 

Commissioners'  decision.  I>epartment  1. 
Appeal  from  superior  court,  city  and  county 
of  Son  Francisco;  Bngoie  R.  Garber, 
Judge. 

Action  by  J.  J.  Dowllng  against  L.  Alt- 
sdiul  to  enforce  a  street  assessment  Judg- 
ment for  defendant  Plalntltt  ^pealsi.  Re- 
versed. 

J.  C.  Bates,  for  appellant.  Sullivan  &  Sul- 
livan, for  respondent 


VANCLIEP,  C.  Action  to  enforce  a  street 
assessment  in  the  city  of  San  Francisco, 
in  which  the  judgment  was  in  favor  of 
the  defendant  The  plaintiff  brings  this  ap- 
peal from  the  Judgment  on  the  Judgment 
roll.  In  which  there  is  no  bill  of  excep- 
tions, and  contends  that  upon  the  findings 
of  fact  the  judgment  should  have  been  In 
favor  of  the  plaintiff.  There  Is  no  question 
that  the  plaintiff  entered  into  a  valid  con- 
tract with  the  superintendent  of  streets  to 
construct  sidewalks  and  curbing,  and  to  pave 
the  roadway  throughont  the  entire  length 
of  Clarence  place,  which  Is  a  cul-de-sac  35 
feet  la  width,  extending  northwesterly  from 
Townsend  street  a  distance  ot  412^  feet 
as  shown  1^  the  following  diagram: 
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The  black  figures  on  the  diagram  repre- 
sent feet  and  the  red  (which  are  large)  des- 
ignate the  numbers  of  lots  assessed.  The 
loud  adjoining  the  northwesterly  end  of 
Clarence  place  was  not  assessed;  and  for 
this  reason  alone  the  defendant  who  owns 
lot  No.  3,  contends  that  the,  assessment  Is 
not  equal  or  imlform,  and  is  therefore  void, 
and  so  the  trial  court  expressly  found,  as  a 
conclusion  of  law.  It  is  foimd  as  a  fact 
that  the  defendant  duly  appealed  from  the 
assessment  to  the  board  of  supervisors,  and 
that  t^e  board  affirmed  the  assessment;  and 
counsel  for  appellant  contends  that  under 
section  11  of  the  act  of  March  18,  1885, 
(page  147,)  such  appeal  was  respondent's 
only  remedy,  and  that  the  afflnuance  Of  the 
assessment  by  the  board  of  supervisors  Is 
conclusive.  And,  as  I  think  this  point 
sbould  be  sustained.  It  will  be  uimeoeesnry 
to  consider  whether  the  decision  of  the  su- 
pervisors was  erroneous  or  not  Section  11 
of  the  act  above  dted  provides  for  an  ap- 
peal to  the  city  coimcil  from  any  act  or 
determlnatiou  of  the  superintendent  of 
streets  as  to  the  correctness  or  legality  of 
any  asaessment,  and  that  "upon  such  ap- 
peal the  city  council  •  •  *  may  confirm, 
amend*  Bet  aside,  alter,  modify,  or  correct 


Digitized  by  Google 


496 


PAaFIO  BEP0RTEB,V0L.  33, 


(Cal. 


the  asBessment  In  such  manner  as  to  them 
shall  seem  Just,  *  *  *  and  ma^  Instruct 
and  direct  the  superintendent  of  streets  to 
correct  the  warrant,  assessment,  or  diagram 
In  any  particular,  or  to  make  and  issue  a 
new   warrant,    assessment,   and  diagram. 

*  *  *  All  the  decisions  and  determina- 
tions of  the  city  council  *  •  *  shall  be 
final  and  conelu^re  upon  all  i>ersons  entitled 
to  appeal  under  the  provision  of  this  sec- 
tion, as  to  all  errors,  Informalities,  and  Ir- 
regularltlea  which  said  dty  council  might 
have  remedied  or  avoided;  and  no  assess- 
ment shall  be  held  invalid,  except  upon  ap- 
peal to  the  city  council  as  provided  In  this 
section,  for  any  error,  informality,  or  other 
defect  *  *  *  in  the  assessment,  when  no- 
tice of  the  Intention  of  the  dty  council  to 
order  the  work  to  be  done  has  been  actually 
publl^ed  in  any  dedgnated  newspaper  in 
said  city  for  the  length  of  time  prescribed 
by  law  before  the  passage  of  the  resolu- 
tion* ordering  the  work  to  be  done."  In 
ttiB  case  It  is  iaanA  tb&t  the  notice  mm- 
tiMied  In  the  last  clause  ct  the  above  quo- 
tatloD  was  duly  pubUsbed,  and  that  all  the 
prooeedlngs  up  to  the  time  the  assessment 
was  levied  were  regnlar,  and  it  is  also 
ctear  that  the  error  In  the  assessment,  If 
error  it  was,  might  have  beea  remedfaed  or 
avoided  by  the  dty  conndl  on  the  appeal. 
The  aasessmmt  upon  defendant's  lot  was 
not  BO  totally  roH  that  it  could  not  have 
been  amended  order  ot  the  dty  coundL 
It  was  founded  upon  a  ralld  contract  for 
work  that  had  been  completed  according  to 
ft^e  drntiact,  and  for  whldi  d^^dant's 
whole  lot  was  assessable^  and  was  made  by 
an  officer  (supeilnt^dent  at  stneets)  having 
plenary  power  to  make  it  In  consequence 
of  tiie  alleged  error,  defendant's  lot  was  as- 
sessed tar  $^.80,  when,  it  should  have  been 
assessed  at  only  about  9470.  If  such  an  error 
cannot  be  corrected  on  appeal  to  the  dty 
council,  I  think  no  substantial  error  in  an 
assessment  can  be  so  corrected,  and  that  it 
must  follow  that  section  11  of  ^e  act  of 
Mardi  18,  1885,  so  far  as  it  purports  to  au- 
thorise the  dty  council  on  appeal  to  amend, 
altOT,  modify,  or  cwrect  an  assessment,  is 
wholly  Ineffectual. 

To  the  point  that  the  error  coifld  not  have 
been  corrected  on  appeal,  and.  therefone, 
that  defendant  Is  not  concluded  by  the  ded- 
slon  of  the  board  of  supervisors,  counsel 
tor  respondents  dte  Pet^Ie  v. '  Lyndi,  51 
Cai  15;  Dyer  v.  Harrison,  63  CoL  448; 
and  Diggins  r.  Brown,  76  Oal.  318,  18  Pac. 
Rep.  373.  But  in  none  of  these  cases  does 
it  appear  that  any  question  as  to  the  effect 
the  failure  to  appeal,  or  of  a  deddon 
on  i^peal,  was  raised  or  eiqiresdy  dedded. 
Nor  does  It  appear  that  pny  such  question 
possibly  could  have  been  Involved  In  the 
teading  case,  (People  v.  Lynch,)  which  arose 
in  Sacramoito  dty,  and  was  governed  h7 
the  charter  of  that  dty,  In'wMch  I  find  no 
provision  analogous  to  section  11  of  the 


general  act  of  March  18,  18^.  While  I 
find  no  case  conetniing  section  11  of  the 
act  of  1885,  or  any  other  similar  statute, 
which  sustains  the  podtion  of  respondmt's 
counsel,  I  think  the  following  late  cases, 
and  many  earlier  <mea,  are  in  point  for 
the  appdlant:  Filck  t.  Morfbrd,  87  CaL 
576,  25  Pac  Rep.  764;  Ferine  Forbush, 
<CaL)  32  Pac  R^.  226.  X  mak  the  Judg- 
vof-nt  shonld  be  reversed,  and  the  lower 
court  directed  to  raider  judgment  for  tba 
plaintiff  on  the  findings  of  fact 

We  concur:  HAYNBS,  <X;  BBLCHER,  a 

PER  CURIAM.  For  the  reasem  ^ven  in 
the  foregoing  oplnl<»i  the  judgment  Is  re- 
versed, and  the  lower  court  is  directed  to 
render  judgment  for  the  plaintiff  on  the 
findings  of  fact 

HARRISON.  J.  I  concur  in  the  Judgment 
for  the  reoson  that  in  my  opinion  the  as- 
sessment was  correct,  "nie  provision  In  the 
statute  that  the  assessment  shall  be  made 
upon  the  lots  and  lands  fronting  upon  the 
work  must  be  construed  as  referring  to  the 
lots  wUch  front  laterally  upon  the  street 
and  not  us  Including  one  which  abuts  up<»i 
the  bottom  of.  a  court  or  a  cul-de-sac  I 
am  not  prepared  to  say,  liowever,  that  the 
act  of  the  board  of  supervisors,  confirm- 
ing an  assessment  which  is  made  in  mani- 
fest violation  of  the  provlelaas  of  the  stat- 
ute, concludes  the  owner  from  making  such 
defense  in  an  actl<m  to  enforce  the  BS8ea»- 

{A  Cil.  Ulir«p.  U) 
\VAL.IiACB  et  al.  T.  SISSON  et  aL    (No.  14r 
566.) 

(Sniwrane  Oonrt  of  Caltfonila.  June  9,  1893.) 
CoHtiuCTs— Evidence  -~Pabt:ibr8Hip— Accomrr- 

1.  S.,  W.  &  Co.  made  a  huainefts  of  hir^ 
Ing  Chiaese  laborers  to  railroad  and  constmc* 
tion  companies.  No  direct  compensation  was 
paid  for  this  sonrice,  but  the  uoderRtandlng 
was  that  S.,  W.  &  Co.  were  to  have  the  right 
to  furnish  supplies  to  whatever  men  they  ob- 
tained for  the  companies,  which  suppliers  were 
to  be  retained  out  of  the  men's  wages.  There 
being  a  scarcity  of  labor,  S.  proposed  the  im- 
portation of  men  direct  from  China.  Not 
meeting  with  encouragement  from  the  oth» 
partners,  he  took  the  matter  to  the  president 
of  the  8.  P.  R.  Co.,  and  an  affreement  was 
perfected,  nnder  which  importations  were  aft- 
erwards made.  The  secretary  of  the  construc- 
tion company,  one  of  the  parties  signing  tiie 
contract,  testified  that  certain  advances  were 
to  be  made  under  the  contract  by  his  own 
company  and  by  fe.,  W.  &  Co.  to  cover  the 
cogt  of  importation;  that,  according  to  his  rec- 
ollection, S.,  W.  &  Co.  siiBToed  the  contract, 
and  that  the  last  he  saw  of  It  it  was  in  the 
hands  of  W.  The  person  who  was  to  go  to 
China  to  secure  the  importations  was  to  act 
ostensibly  for  the  S.  P.  Co.,  as  that  company 
was  better  known  than  the  construction  com- 
panies. Diroctiong  were  sent  by  the  S.  P. 
otticials  to  the  steamship  agent  in  China  to 
make  the  advances  and  draw  on  S.,  W.  &  Co. 
for  the  entire  amount  The  derk  to  whom  the 
draft  was  presented  at  S.»  W.  &  Go.*s  office. 
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ia  their  absence,  claimed  that  ther  were  not 
to  pay  it.  The  secretary  of  the  construction 
company  testified  that  he  then  had  some  con- 
Tersation  with  the  clerk  concerning  payment, 
in  which  reference  was  made  to  the  contract. 
The  contract  itself  was  not  produced.  A 
large  number  of  Chinese  were  imported,  and 
worked  for  the  construction  company.  Eeld, 
that  there  was  not  merely  a  privile^^e  to  fur- 
nish supplies,  but  a  contract  to  which  S.,  W.  & 
Co.  was  a  party,  and  which,  at  least  by  force 
of  usage,  gave  them  the  right  to  furnish  sui^- 
plies  to  the  men  obtained  theronnder,  and  on 
the  death  of  one  of  the  partners  his  estate 
was  entitled  to  a  share  oi  tiie  profits  arising 
therefrom. 

'Z.  The  rescission  of  a  partnership  settle- 
ment effected  through  fraud,  and  return  of 
property  rec^ved  thereunder  by  the  estate  of 
a  deceased  partner,  ia  not  necessaJT  to  the 
maintenance  of  a  sait  for  further  acconntiiig 
by  the  r^reaentatiTes  of  deceased. 

GommlastoueTs'  decision.  In  bank.  Appeal 
from  superior  comrt,  dty  and  connty  of  San 
Frandsco;  I.  P.  Hoge,  Judge. 

Action  for  an  acconntliig,  brought  1^  Bme- 
Une  Wallace  and  Oora  A.  Herzsteln  agabist 
Joseph  H.  SlsBon  and  Milo  A.  Burke,  execu- 
tors of  A  W.  SIsson,  deceased,  and  Julia 
Ann  Crocker,  executrix  of  Claik  W.  Ctodcw, 
deceased.  Judgment  for  defendants.  Plain- 
tiffs appeill.  Reversed. 

A.  N.  Brown,  (D.  M.  Delmas,  of  counsel,) 
for  appellants.  Mastic,  Bdcbw  &  Mantle, 
for  respondenta. 

■ 

EAYNES,  0.  Appeal  from  a  Judgmott  for 
defendants,  and  from  an  order  denying  plaia- 
tiffs'  fnotioa  for  a  new  trial  A  W.  81sb(»i, 
W.  H.  Wallace,  and  Clark  W.  Grodter  were 
copartners  In  tbe  name  of  EUsson,  Wallace  & 
Co.  Wallace  died  Intestate,  October  2,  1881. 
This  action  was  commenced  In  May,  1884, 
against  Slsson  and  Crocker,  and,  Sisson  hav- 
ing died  before  judgment,  his  execators  were 
stibBtituted,  and,  defendant  CnK^»  having 
died  dnee  this  appeal,  his  executrix  was 
substituted  In  this  court  The  firm  was  or- 
ganized about  1868,  having  its  principal 
place  ot  bu^iess  at  San  Francisco,  and  sub- 
sidiary places  of  business  at  diffwent  points 
on  the  line  of  the  Central  and  Southem  Fa- 
dflc  BiUIroads  during  the  construction  and 
operation  of  those  roads.  The  Padflc  Im- 
provement Company,  the  Western  Develop- 
mmt  Company,  and  the  Southern  Develop- 
ment Company  were  corporations  severally 
engaged  In  the  cmistructlon  ot  these  rail- 
roads undo:  contracts  with  llie  railroad  com- 
panies. Slsson,  Wallace  &  Co.  were  dealm 
in  merchandise,  but  their  principal  business 
was  procuring  Chinese  laborers  for  the  rail- 
road and  construction  companies,  and  fnr- 
nlshlng  them  with  supplies  of  food  and 
dothing  while  laboring  for  those  corpora- 
tions. As  Chinamen  were  needed  for  con- 
stmcttcm  or  repairs,  orders  wero  givm  Slsson, 
Wallace  &  Co,  for  the  men,  and  these  would 
be  procured  and  forwarded.  No  compensa- 
tion was  paid  1^^  the  corporations  for  this 
service  but  there  was  an  understanding  that 
Slsson.  Wallace  &  Go.  should  supply  the  men 
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BO  famished  with  food  and  clothing  out  of 
the  profits  of  which  they  woxild  be  compcii- 
eated  for  their  labor  and  expense  In  procur- 
ing them.  The  Chinamen  labored  imder  the 
immediate  direction  of  the  railroad  or  con- 
struction company,  who  also  kept  their  time; 
but  the  pay  rolls,  when  made  out,  were  de- 
livered to  Sisson,  Wallace  &  Co.,  and  the 
money  called  for  by  the  rolls  was  paid  to 
them,  and  they  retained  the  amounts  due 
them  from  the  Chinamen  for  supplies,  and 
paid  them  the  remainder.  In  June  or  July, 

1881,  more  Chinamen  were  required  than 
could  be  obtained  here.  One  Koopmanschap 
su^ested  to  Mr.  Slsson  that  he  could  obtain 
in  China  all  the  men  required,  but  it  would 
Involve  the  expense  of  procuring  them,  and 
of  their  transportation  from  China.  Slsson 
communicated  the  suggestion  to  Mr.  Wallace, 
who  thought  the  risk  too  great  to  justly 
incurring  so  large  an  outlay.  Sisson,  howev- 
er, took  Koopmanschap  to  Charles  Grock«r, 
the  president  of  the  Southem  Padflc  Ball- 
road  Company,  and  introduced  the  subject 
ct  procuring  men  from  China,  and  an  ar- 
rangement  was  afterwards  perfected  under 
whldi  a  large  number  of  Chinamen  were  Im- 
ported. What  this  ammgement  ms,  who 
were  parties  to  It,  and  whetbw  it  constituted 
a  contract  under  which  Slsson.  Wallace  & 
Ga  had  a  rl^t  to  supply  the  Chinamen  for 
any  definite  time,  or  while  they  should  labor 
for  the  cons  traction  company,  are  the  prin- 
dpal  questions  Involved  in  the  appeal. 

Mr.  Wallace  left  surviving  him,  Emdlne, 
his  vMow.  Oora,  his  daughter,  (the  plain- 
tiffs,) and  a  minor  son.  Mrs.  Wallace  was 
appointed  administratrix  c£  bis  estate  and 
the  guardian  of  the  minor.  Bariy  in  January, 

1882,  negotiations  were  commenced  by  the 
snrvlvlng  partners  for  the  purdiase  of  tb» 
Interest  of  the  estate  In  the  partnership,  tiie 
offer  being  that  th^  would  pay  the  value  <^ 
that  Interest  as  shown  by  the  annual  state- 
ment of  the  assete  and  liabilities,  as  of  Jan- 
uary 1,  1882.  Mrs.  Wallace  insisted  that 
she  should  be  allowed  the  proportionate  part 
of  the  value  of  the  good  will  of  the  budness, 
which  was  long  established,  and  large  and 
valuable,  and  also  daimed,  while  admitting 
her  inability  to  establish  the  fact  that  the 
Chinamen  Imported  from  China  were  so 
Imported  under  a  ccmtract  made  before  Mr. 
Wallace  died,  by  whldi  the  firm  had  a 
vested  right  to  furnish  tiiem  supplies,  that 
the  proflto  whldi  would  accrue  to  the  firm 
during  tbe  time  they  were  to  labor  would 
amount  to  a  very  large  sum,  and  that  the 
estete  slundd  have  Ite  interest  in  these  prof- 
Its,  or  be  compensated  tor  th^  in  the  set- 
tlranent.  On  the  other  hand,  Slsson  and 
Orodier  bislsted  that  there  was  no  contract 
ri^t;  that  all  they  had  was  a  mere  privi- 
lege of  furnishing  supplies,  which  the  cor- 
porations could  revoke  at  any  moment;  and 
refused  to  allow  anything  for  the  good  will, 
or  for  any  profits  to  be  realized  from  sup- 
plies to  be  fumlshsd  ttie  Chinamen;  that^ 
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If  thetr  offer  was  not  accepted,  they  would 
proceed  to  llqnldate  the  affairs  of  the  part- 
nership. Mrs.  Wallace,  admitting  her  Ina- 
bUltf  to  establieh  the  fact  at  that  time, 
and  protesting  that  if  she  should  ever  be 
able  to  establish  it,  she  would  enforce  her 
rights,  accepted  the  offer  made,  and,  In  or- 
der to  consummate  the  arrangement,  gave 
bonds  for  the  payment  of  the  debts  of  the 
estate  and  procured  a  distribution,  the  sale 
of  the  Interest  of  the  minor  being  effected 
through  the  probate  court  Plaintiffs,  claim- 
ing to  have  discovered  facts  establishing  a 
contract  right  to  the  said  profits,  brought 
this  action  for  an  accounting,  alleging  that 
1,800  Chinamen  wenj  so  Imported;  that  the  ' 
profits  arising  therefrom  were  ¥450,000,  of 
which  one-third  belonged  to  the  estate;  that 
other  contracts  and  rights  were  secured  by 
said  firm  shortly  before  the  death  of  said 
Wallace  of  the  value  of  $G0,000,  charging 
fraud  and  concealment  in  relation  to  those 
contracts,  and  praying  for  a  disclosure  and 
accounting,  and  for  Judgment  for  the  sum 
of  ¥180,000,  and  for  general  reUef. 

The  court,  after  finding  the  uncontrovertcd 
facts,  and  some  controverted  facts  which  do 
not  require  special  notice,  upon  the  principal 
questions  at  Issue  fonnd,  In  substaoce,  that 
there  was  no  fraud,  misrepresenLition,  or 
concealment  on  the  part  of  defendants;  that 
they  informed  the  plaintiffs,  and  the  plain- 
tiffs well  knew,  that  defendants  believed 
that  said  business  was  becoming  very  lu- 
crative, and  that  during  the  years  succeed- 
ing would  yield  large  and  increased  profits; 
that  the  firm  of  Slsson,  Wallace  &  Co.  did 
not  enter  Into  any  contract,  nor  was  there 
any  contract  or  agreement  whatever  be- 
tween said  firm  and  any  of  said  corpora- 
tions for  the  importation  of  Ohluamen,  or 
for  the  securing  such  men  In  China,  or  the 
forwarding  of  them  to  San  Francisco,  or 
the  collection  or  payment  of  thetr  wages, 
or  the  reimbursement  of  any  sums  advanced 
to  pay  passage  money  or  other  expenses,  of 
collecting  or  forwarding  men,  or  ^vlng  to 
Slsson,  Wallace  &  Co.  the  exchidve  right 
or  any  rt^t  to  furnish  said  or  any  China- 
men with  supines,  or  with  the  privilege  of 
deducting  the  accounts  of  said  firm  therefor 
from  the  wages  of  such  laborers;  that  the 
ezcIuBlTe  prtTllege  which  the  firm  had  en- 
Joyed  for  many  years  of  fnmlshlne  supplies 
to  the  Chinese  laborers  was  by  mere  suffer- 
ance upon  a  parol  imderstandtng  with  cer- 
tain stockholders  and  oflSceni  of  the  ndl- 
road  companies;  that  for  Uxo  purpose  of 
enabling  the  firm  to  protect  Itself  against 
loss,  and  to  collect  the  mon^  dne  them, 
the  pay  rolls  were  placed  In  thetr  hands 
with  funds  to  pay  the  laborers;  that  thwe 
was  no  contract  giving  to  said  firm  any 
fixed  or  vested  rl|^t  to  the  privilege  thus 
oijoyed,  or  giving  any  assurance  to  said 
firm  that  such  privilege  would  be  accorded 
to  them  for  any  time  in  the  future.  Those 
findlzi^  ate  not  Juatifled  1^  the  evidence. 


Before  discussing  the  circumstances  mider 
which  these  importations  of  Ctiinamen  were 
made,  it  Is  necessary  to  understand  the  pre- 
vious relation  of  the  parties  concerned.  It 
is  quite  true  that  Slsson,  Wallace  &  Co.  did 
not  have  a  contract  by  which  they  wore 
to  furnish  all  the  labor  for  the  construction 
of  these  roads,  nor  any  parttctilar  number 
of  men.  These  corporations  were  at  all 
times  at  liberty  to  procure  men  through 
others,  and,  according  to  the  testimony  of 
Mr.  Charles  Crocker,  did  obtain  men  through 
others;  but  be  further  testified  <and  as  to 
this  there  Is  no  conflict)  that  whoever  fur- 
nished men  for  the  work  had  the  exclusive 
\  right  to  furnish  the  supplies  for  them.  P. 
S.  Douty,  the  secretary  of  the  Pacific  Im- 
provement and  Southern  Development  Com- 
panies, testified:  "We  looked  to  them  (Sls- 
son. Wallace  &  Co.)  to  get  Chinamen.  They 
employed  Chinamen  for  us.  and  sent  them 
down  there,  and  we  paid  them  the  proceeds 
of  the  Cliinese  labor.  Some  one  connected 
with  the  company  would  give  them  an  order 
for  whatever  men  we  wanted."  Mr,  Charles 
Crocker  testified  that  this  mode  of  transact- 
ing the  business  dated  back  to ,  1864.  No 
exception  to  It  is  shown  to  have  occurred. 
Mr.  Douty  testified  that  it  had  been  the  cus- 
tom since  he  knew  anything  about  the  busi- 
ness; that  it  was  a  great  oouv^Uence  to 
ttfom,  and  enabled  them  to  perform  thelr 
business  with  one  person  Instead  of  a  large 
number  of  Chinamen  who  would  be  em* 
ployed.  This  arrangement  was,  in  sub- 
stance and  effect,  that  Slsson,  Wallace  ^  Go. 
hired  the  Chinamen  to  work  for  them  under 
the  direction  of  the  construction  companies, 
at  wages  agreed  upon,  and  Slsson,  Wallace 
&  Co.  were  paid  the  whole  amount  fit  thetr 
wages.  There  was  no  contract  relation  be- 
tween the  Chinamen  and  the  construction 
companies;  the  contract  was  with  ffisson, 
Wallace  &  Co.  There  was,  however,  no 
contract  with  Slsson,  Wallace  &  Go.  that 
they  Bhoidd  furnish  all  the  labor  required 
until  the  roads  should  be  completed,  nor 
for  any  definite  iCTgtii  of  time.  Each  ordor 
constituted  a  contract  for  the  men  famished 
under  It,  and  the  men  so  furnished  were  flie 
employes  of  Slsson,  Wallace  &  Co.  so  long 
as  tiiey  remained  upon  the  work.  This,  I 
think,  was  clearly  the  effect  of  the  arrange- 
meat.  But,  if  I  am  wrong  in  this  conclu- 
rion,  it  was  a  costom,  uniform  and  without 
exception,  that  they  should  have  the  right 
to  furnish  ibem  supplies  so  long  as  they 
worked  upon  the  road;  and  this  custom  he- 
came  a  tenn  of  the  omtract  between  Siason, 
Wallace  &  Co.  and  the  railroad  and  con- 
struction companies  attadied  to  every  order 
to  the  firm  to  famish  men,  as  folly  as  thoni^ 
It  had  hem  Incorporated  in  eadi  order  s^ven. 
"Ai^  local  or  special  cust<mi  or  usage  upon 
the  subject  will  govern  as  an  Implied  term 
in  the  contract  between  the  parties."  Hayes 
r.  W^  Fargo  &  Co.,  23  GaL  189.  See 
also,  l^lor  T.  Gastl^  42  GaL  867,  371. 
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"Every  legal  contract  la  to  be  Interpreted  In 
accordance  with  the  Intention  of  the  parties 
making  It  And  usage,  when  it  is  reason- 
aide,  uniform,  well  settled,  not  in  opposition 
to  fixed  roles  of  law,  not  In  contradiction 
of  tbe  express  terms  of  the  contract,  Is 
deemed  to  form  part  of  the  contract,  and 
to  enter  Into  the  Intention  of  the  parties." 
Walls  V.  Bailey.  49  N.  Y.  464,  and  cases 
there  dted.  If  It  be  said  that  the  railroad 
and  construction  companies  could  not  pre- 
T^t  others  from  coming  Into  competition 
with  Slsson,  Wallace  &  Co.  in  furnishing 
supplies  to  their  Chinamen,  It  Is  sufficient  to 
reply  that  during  constmction,  at  least,  the 
railroad  was  not  open  to  business,  and  could 
refuse  to  allow  their  construction  trains  to 
forward  supplies  for  laborers,  except  for 
tboae  who  had  a  contract  right  to  do  ao^ 
Prior  to  tbe  Importatltm  of  men  from 
China,  procuring  Cblnamen  was  always  at- 
tended with  some  expense,  and  sometimes 
Chinese  labor  was  scarce,  and  at  such  times 
Sisson,  Wallace  &  Co.  were  compelled  to 
pay  a  bonus;  but  when  the  Importation  of 
men  from  China*  which  would  require  the 
payment  of  tbe  passage  money  and  the  ex- 
penses, was  Buggeited  to  Wallace,  he  ot>- 
Jected  that  tbe  risk  was  too  great,  and  hence 
the  special  arrangement  afterwards  made. 
That  a  written  contract  was  made  between 
one  of  tbe  construction  companies,  Koop- 
mangcbap,  and  Slsson,  Wallace  &  Co.,  con- 
cerning such  Importation.  Is  clear,  though 
such  written  contract  was  not  produced  on 
the  trial,  nor  shown  to  be  then  in  existence. 

F.  S.  Douty  testified  that  in  1881  and  1882 
he  was  secretary  and  treasurer  of  the  Padflo 
Improrement  Company  and  of  the  Southern 
Development  Company;  that  he  remembered 
something  of  an  instrument  ptirportlng  to 
be  a  contract  betwew  one  of  those  companies 
and  Koopmanschap,  and  he  thought  Sisson, 
Wallace  &  Co..  "by  which  Koopmanschap 
was  to  go  to  China,  and  get  a  thousand 
Oilnamen;  that  he  was  to  have  $15  a  head, 
to  be  used  as  compensation  for  his  services, 
and  the  Pacific  ImprovnuMit  Company  or 
Southern  Development  Company  were  to 
pay  tills  $15  a  head,  which  was  to  consti- 
tute his  consideration.  •  •  *  Neither  of 
ttie  companies  would  recover  any  portion  of 
It  again,  and  these  companies  were  to  pay 
the  transportation  of  Yhe  Chinamen  from 
Hongkong,  or  the  shipping  point,  to  San 
Franolsoo,  and  Slsson,  Wallace  &  Co.  were 
to  advance  $15  a  head.  This  $50  (transporta- 
tion) aiMl  tMs  last  $15  I  have  mentioned,  wore 
to  be  collected  back  from  the  Chlnamtm. 
That  was  the  sum  and  substance  of  the 
tUng  that  was  to  be  carried  out  as  far  as 
It  could  be."  He  further  testified  that  the 
Chinamen  were  guarantied  work  for  a  stated 
time.^e  thought  one  year, — and  were  to  re- 
ceive $30  per  month;  that  he  signed  it  as 
BccretHry,  and  affixed  the  seal  of  the  corpora- 
lion;  that  his  recollection  was  that  It  had 
been  signed  by  Koopmanschap  and  Slsson, 


Wallace  &  Co..  before  he  signed,  but  be  was 
positlTe  as  to  Koopmanschap's  signature, 
and  that  Koopmanschap  and  Wallace  were 
both  present  when  he  signed  it;  that  he 
signed  it  by  direction  of  Mr.  Charles  Crock- 
er, and  that  he  last  saw  it  In  the  hands  of 
llr.  Wallace,  and  his  best  recollection  was 
that  It  was  signed  by  Sisson,  Wallace  &  Co. 
Koopmanschap  was  to  act  ostensibly  for  the 
Southern  Padfic  Ballrood  Company,  as  that 
corporation  was  better  known  in  China  than 
the  construction  companies,  and  was  furnish- 
ed with  blank  oontracts  to  be  executed  by 
tiim  as  ag^t,  and  by  the  Chinamen.  By 
this  contraot  the  Chinamen  agreed  to  labor 
for  the  railroad  company  tor  18  months  from 
the  date  of  the  commencement  of  labor,  at 
$30  per  month,  they  to  provide  their  own 
food  and  lodging,  but  to  be  furnished  trans- 
portation and  provisions  from  China  to  the 
place  of  destination,  and  in  this  contract  the 
Chinamen  acknowledged  the  receipt  of  $66 
each  as  an  advancement  to  be  deducted  from 
th^  wages.  .For  the  information  of  the 
agent  of  the  Oooidental  &  Orloital  Steam' 
ship  Company  at  Hongkong,  a  oopy  of  the 
above-mentioned  contract  was  sent  to  said 
agent  with  the  following  letter:  "Per  Oadlo. 
Ooddental  and  Oriratal  Steamship  Company. 
General  Office.  San  Francisco,  July  7,  1881. 
Mr.  O.  H.  Haswell,  Jr.,  Agmt,  Honing— 
Dear  Sir:  Mr.  Koopmanschap  goes  to  Hong- 
kong by  Oceanic,  which  follows  the  bearer, 
to  arrange  for  the  hiring  of  about  1,000 
Ohlnamra  for  labor  on  the  Southern  Paciflo 
Railroad.  They  are  to  be  forwarded  In  two 
lots  by  our  steamers,  and  cuitracts  will  be 
made  by  Mr.  Koopmanschap,  as  per  copy 
inclosed.  The  object  of  this  letter  is  to  make 
the  following  auttiorizatlons  to  yon:  First,  ad- 
vance to  Mr.  Koopmanschap  the  sum  of  fif- 
teen dollars  ($15)  per  head,  to  oover  expenses 
in  Hongkong;  second,  advance  to  the  agent 
of  the  Chinamen  fifteen  dollars  ($15)  for 
each  man  as  a  bonus  to  him;  third,  issue 
tidcets  for  the  Clilnese  at  the  regular  rates, 
taking  the  acknowledgment  of  the  proper 
person.  These  advances  are,  of  course,  not 
to  be  made  until  the  Chinamen  go  on  board. 
You  win  then  send  me  a  draft  on  Messrs. 
Slseon,  Wallace  &  Co.,  of  San  Francisco,  for 
the  entire  expense,  namely,  passage  money 
and  $30  each  extra  in  U.  S.  gold  coin  by  the 
steamers  bringing  the  men.  In  order  that 
you  may  have  stiffldent  funds  to  cover  the 
advances  referred  to,  we  hove  cabled  you  to 
make  no  remittances  to  us  at  present.  Very 
truly  yours,  Charles  F.  Crocker,  Vice  Presi- 
dent." The  first  shipment  of  the  Chinamen 
arrived  at  San  Francisco,  September  29  or 
30,  1881,  two  or  three  days  before  the  death 
of  Mr.  Wallace,  whose  condition  had  not 
permitted  his  presence  at  the  office  of  Sisson, 
Wallace  &  Co.  for  some  weeks,  and  whose 
lllnees  had  lasted  for  several  months.  Mr. 
Sisson  testified  that  before  the  arrival  of 
the  steamer  he  had  arranged  with  the  Mer- 
chants' Exchange  to  notl^  Stason,  Wallace 
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&  Co.  of  the  approach  of  the  steams;  fhat 
be  met  the  steamer  in  the  bay  with  a  lighter, 
received  the  lists  of  the  Cliliiamen,  and  the 
contracts  they  had  excuted  with  Koop- 
mansohap,  toolt  the  Chinamen  on  the  barge 
to  the  OaJdand  wharf,  put  them  on  the  cars, 
and  went  with  them  to  the  places  at  which 
they  were  to  labor.  On  September  30th  the 
draft  drawn  by  HasweU,  the  agent  of  the 
steamslilp  company  at  Hongkong,  for  ?22,- 
B60,  pursuant  to  the  abore  letter  from 
Charles  F.  Crocker,  was  presoited  to  Mr. 
Scott,  the  head  man  of  Sisson.  Wallace  A 
Co.,  Mr.  Wallace  being  then  on  his  death- 
bed, Mr.  Crocker  absent  In  Europe,  and  Mr. 
SlsBon  abs^t  with  the  Chinamen  on  their 
way  to  the  front  Concerning  the  payment 
of  this  draft,  Mr.  Douty  testified  that  he  had 
some  conversation  with  Scott  by  telephone 
to  the  effect  that  Scott  ccmtended  that  he 
should  not  pay  It;  that  witness  told  him  to 
look  at  his  contract,  and  Scott  replied  that 
he  had  no  contract  "Well,"  I  said,  "then 
find  It  because  you  are  to  handle  this;  but, 
whatever  there  is,  if  It  is  not  perfectly  tmder- 
Btood,  we  will  make  you  good  in  that  mat- 
ter." This  draft  was  for  $80  per  man,  (?22.- 
660,)  and  was  afterwards  repaid  by  the 
Southern  Development  Company,  except  the 
$15  per  man  advanced  by  Sisson,  Wallace  & 
Co.,  and  which  they  were  to  collect  from  the 
Chinamen. 

The  foregoing  conversation  between  Douty 
and  Scott  in  reference  to  the  contract  and 
payment  of  the  draft  occurring  while  the 
matter  was  stiU  fresh  In  Mr.  Douty's  recol- 
lection, Is  strong  evidence,  not  only  that  the 
contract  was  made  and  signed  by  Siason, 
Wallace  &  Co.,  but  that  It  provided  fOr  the 
payment  of  these  drafts  by  them.  Besides, 
the  letter  of  Charles  P.  Crocker  to  Haswell 
not  only  corroborates  Mr.  Douty  as  to  the 
terms  of  the  contract  but  it  Is  inconc^vable 
that  be  would  direct  the  Agait  of  the  steam- 
dilp  company  to  draw  drafts  upon  Sisson, 
Wallace  &  Co.  fOr  each  of  the  two  contem- 
plated shipments,  amounting  to  $40,000  each, 
without  a  contract  ri^t  so  to  do.  If  forOier 
corroboration  wcve  needed,  it  would  be 
fonnd  ta  the  fact  tesUfled  to  by  Mr.  Douty 
that  Mr.  Charles  Crocker  sent  for  him;  that 
be  foui^  Koopmanschlv  and  Wallace  there; 
that  Mr.  Cnx^er  cUrected  Urn  to  execute 
the  contract;  that  Koopmanschap  and  Wal- 
lace  were  both  present  when  he  signed  It; 
that  he  last  saw  it  in  the  hands  of  Wallace) 
and  that  the  Importations  were  In  fftct  con- 
ducted in  the  manner  and  acwrding  to  the 
terms  of  the  contract  as  narrated  by  him. 
It  Is  tme  It  is  not  stated  by  Hr.  Douty,  nor 
by  any  witness,  that  the  writtm  cmtract 
provided  In  terms  tbat  SLsson,  Wallace  & 
Ca  were  to  have  the  right  to  supply  these 
Chinamen  during  their  term  of  labor,  nor 
was  it  necessary  that  It  should.  In  view  of 
the  long-continued  custom  or  usage  existing 
in  that  regard.  Sisson,  Wallace  A  Co.  ad- 
vanced $15  per  man,  and  took  their  chances 


of  collecting  It  from  the  wages  of  the  tnen. 
They  had  no  recourse  to  the  development 
company  In  any  event  If  the  steamer  and 
all  the  Chinamen  bad  gone  to  the  Iwttom 
of  the  ocean,  they  would  have  been  liable 
for  the  $15  per  man  advanced  for  them  by 
the  steamship  company,  and  this  was  a  good 
consideration  for  the  contract  Nor  was 
their  connection  with  the  matter  to  end  with 
the  collection  of  this  $15  out  of  the  wages 
of  the  Chinamen.  They  were  to  collect  the 
$50  passage  money  for  the  development  com- 
pany by  keeping  out  of  their  wages  "as  much 
as  they  could  stand"  until  it  was  repaid,  as 
appears  by  the  testimony  of  Mr.  Crocker, 
who  made  the  arrangement  Mr.  Horn,  a 
witness  for  plalntlffis,  testified  that  he  cop- 
ied a  contract  relating  to  the  Importation  of 
those  Chinamen,  in  the  office  of  Sisson,  Wal- 
lace &  Co.,  and,  while  he  Is  clearly  in  error 
In  some  particulars,  and  inconsistent  In  oth- 
ers, it  is  apparent  that  he  had  a  knowledge 
of  facts  that  be  could  not  have  known  unless 
he  had  seen  such  a  contract  or  learned  them 
in  some  manner  in  Sisson,  Wallace  &  Co.*8 
office;  and,  if  the  firm  and  Its  other  em- 
ployes bad  no  knowledge  of  such  contract 
or  agreement  he  could  not  well  have  learned 
It  from  them. 

Respondents  contend  that,  however  tiie 
fact  may  be  In  regard  to  a  contract  of  tlie 
character  above  stated,  there  was  such 
a  conflict  of  evidence  as  wUl  not  permit  the 
filling  to  be  disturbed.  It  Is  true  Mr.  Crodk- 
w  testified,  as  did  other  witnesses,  that  un- 
der the  prior  course  of  business  Sisson,  Wal- 
lace &  Go.  had  &  mere  privllese  of  supplying 
the  men  wmch  th^  procured;  that  then 
nerw  was  any  contract;  tliat  It  was  sim- 
ply an  underetandinfr  ^t  that  Is  a  condn- 
Aoa  erroneously*  drawn  from  the  fi&cts  to 
which  th^  teatl^;  and  as  to  tiie  Imported 
m;en  Mr.  Crocker  did  net  remember  that 
there  was  a  contract,  and  the  d^mdants  and 
their  employes  testified  that  they  never 
knew  of  such,  or  any,  contract  A  careful 
reading  of  tiie  testimony,  howevw,  will  show 
that  these  witnesses  also  testify  to  condu- 
Blons,  rather  than  to  the  facts  which  constt 
tuted  the  terms  of  the  contract  and  they  et* 
pedally  emphasize  their  denial  that  there  was 
any  contract  giving  them  the  ri^t  to  supply 
the  Imported  men  with  food  and  other  mer- 
chandise. These  denials  are  not  sufficient,  in 
view  of  the  whole  erldoice,  to  create  a 
doubt  that  there  was  a  contract  or  agree- 
meat  for  the  importation  of  these  Chinamen 
to  which  Sls8<m,  Wallace  &  Co.  was  a  party, 
and  which,  at  least  by  force  of  usage,  gave 
them  an  ezcludve  contract  rls^t  to  supply 
them  during  fha  term  of  their  employment; 
and  evidence  not  sufficient  to  create  a  doubt 
cannot  be  hidd  sofflcient  to  raise  a  material 
C(mflict. 

It  is  further  contended  that  plaintiffs  had 
as  full  knowledge  of  all  the  tactB  at  the 
time  of  the  settlement  as  the  defmdants. 
Mrs.  Wallace  admitted  that  she  had  known 
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for  10  years  the  general  course  of  the  bnsl- 
ness,  and  expressed  ber  beUef  tlmt  tbere 
most  hare  been  a  contract  rdatlng  to  the 
importation  of  these  Oblnamen;  but  defend- 
ants denied  that  there  was  such  a  contract, 
and  this  they  still  deny.  They  cannot, 
therefore,  contend  that  she  knew  of  a  con- 
tract which  they  say  nerer  existed,  for  to 
do  so  would  be  to  admit  what  they  deny. 
Nor  does  it  appear  that  they  ever  Informed 
her  of  the  existence  or  contents  of  the  letter 
to  Haswell,  which  had  been  copied  In  their 
office;  not  that  the  drafts  had  been  drawn 
upon  and  were  paid  by  them;  nor  that  the 
firm  advanced  fl5  to  each  Chinaman,  and 
which  they  were  to  collect  from  his  wages; 
nor  that  they  were  to  collect  and  pay  to 
the  construction  company  the  150  passage 
money;  nor  that,  so  far  as  the  evidence 
discloses,  all  the  communications  Sent  by 
Koopmanschap  while  he  was  in  China,  In 
relation  to  this  business,  were  addressed  to 
Siason,  Wallace  &  Co.,  all  of  which  were 
kuown  to  defendants  before  the  settlement 
The  finding,  therefore,  that  they  did  not 
conceal  from  plaintiffs,  "or  fail  to  disclose 
to  them,  any  fact  within  th^r  knowledge 
concerning  the  same,"  cannot  be  sustained. 

Respondents  farther  contend  that.  If  the 
contract  of  settlement  was  procured 
fraud,  mtBrepresentatfon,  or  concealment, 
plalutilfs*  only  remedy  Is  by  resdsslon;  that 
they  cannot  afllrm  in  -  part  and  reject  in 
port,  and  are,  therefore,  not  entitled  to  re- 
cover on  thrfr  complaint  It  is  true,  as  a 
general  role,  that  a  rescission  must  be  en- 
tire; that  a  party  to  a  contract,  who  desires 
to  rescind  it  must  surrender  up  everything 
he  has  received  under  it;  and  these  rules 
apply  generally  to  contracts  of  purchase  and 
sale.  Tbey  do  not  apply,  however,  to  all 
cases  of  contracts.  In  this  case  Wallace's 
heirs  could  not  become  partners  In  the  firm 
without  the  consent  of  the  survivors.  Mrs. 
Wallace  testified  that  SIsson  proposed  to  her 
to  permit  the  Interest  of  the  estate  to  re- 
main In  the  business  at  l^t  for  a  year; 
that  It  would  be  profitable,  and  that  she 
understood  until  about  January  8,  1882, 
that  it  would  so  remain,  when  she  was  in- 
formed that  such  an  arrangement  would  not 
be  made;  that  it  was  proposed  to  take  Into 
the  firm  four  of  their  employes;  that  they 
would  pay  the  estate  what  the  annual  state- 
ment would  show  they  were  entitled  to,  viz. 
$153,748.20;  that  she  insisted  the  estate 
should  be  allowed  for  the  good  will  of  the 
business,  and  for  the  profits  which  would 
accrue  from  supplies  furnished  the  Imported 
Chinamen,  and  that  she  had  been  offered  by 
a  business  man  $25,000  more  than  the  sum 
they  offered.  Plaintiffs  could  not  retain 
their  interest  in  the  firm,  nor  sell  to  a  stran- 
ger, without  defendants*  consent.  The  sum 
offered  she  was  at  least  entitled  to.  It  did 
not  belong  to  the  surviving  partners.  In 
paying  that  sum  they  did  not  part  with 
their  own  mon^  or  property.  It  was  a 


setUement  of  the  partnership  affairs.  It  was 
not  a  voluntaiy  transaction  In  the  broad 
sense  of  an  ordinary  contract  She  (and  we 
use  the  term  as  representing  the  heirs)  had 
her  <Aolce  of  two  alternatives;  to  take  what 
was  offered,  or  submit  to  a  liquidation,  and 
to  this  extent  only  was  it  volimtaiy.  If  It 
be  true  that  there  was  concealment  or  mis- 
representation, that  all  that  was  valuable 
was  not  brou^t  into  the  transaction,  that 
something  was  withheld  that  should  have 
been  estimated,  can  it  be  said  that  before 
she  can  have  the  wrong  corrected  she  must 
refund  to  the  defendants  all  that  she  has  re- 
ceived, when  she  could  not  receive,  hold, 
own,  and  control  that  she  bad  parted  with, 
and  which  defendants  retained,  and  that  a 
court  of  equity  cannot  compel  them,  with- 
out such  rescission  and  surrender,  to  ac- 
count for  that  in  which  she  had  an  interest, 
and  which  was  not  brouj^t  into  the  account- 
ing upon  which  the  settlement  was  had? 
Sven  if  It  were  necessary  to  set  aside  the 
agreement  it  could  not  be  necessary  that  the 
money  paid  should  be  refunded.  It  la  not 
claimed  that  defendants  were  in  any  man- 
ner decdved  or  wronged,  or  that  they  have 
p^d  money  that  plaintifFs  were  not  In  any 
event  entitled  to.  The  law  does  not  require 
Idle  or  unnecessary  acts  to  be  performed, 
and  surely  it  cannot  be  necessary  that  plain- 
tiffs should  put  back  in  defendants*  hands 
the  money  they  have  In  order  that  they  may 
recover  it  back  with  other  moneys  in  addi- 
tion thereto.  These  views  are  folly  sustained 
by  the  authorltiea.  See  Watts  v.  White,  13 
Cal.  821;  2  Pars.  Cent  1,  'p.  277,  and  note 
R;  Pierce  v.  Wood,  3  Fost  (N.  H.)  519;  El- 
felt  V.  Hart,  1  McCrary,  11,  1  Fed.  Rep.  264. 
But  in  strictness  this  is  not  an  action  for 
rescission,  nor  is  a  rescission  necessary.  The 
surviving  partners  have  the  legal  right  to 
the  possession  of  the  partnership  property 
and  assets,  but  for  which  they  are  required 
to  account  The  settlement  bad  was  but  an 
accounting,  and  this  action  is  only  for  an 
accounting  of  a  matter  not  taken  Into  the  ■ 
former  accounting.  The  conclusion  to  which 
we  have  arrived  renders  it  unnecessary  to 
consider  alleged  omissions  to  find,  and  ex- ' 
ceptions  to  evidence,  none  of  which  seem 
to  cover  any  vital  point  The  Judgment  and 
order  appealed  from  should  be  reversed,  and 
a  new  trial  granted. 

We  concur:  SEARLS.  0.;  VANOUBF,  a 

PER  OtJBIAM.  For  tha  reasons  glren  ta 
the  foregoing  opinion  the  judgment  and  or- 
der appeided  from  are  reversed,  and  a  new 
trial  granted. 

(4  Arlt  77) 

GONZALES  T.  FRENCH  et  aL 

(Supreme  Court  of  Arisona.   Jan.  28.  1893.) 

School  Laitos— Bettlbbs  Therkos  bbfoub  Bub- 
vet— Failorb  TO  PRB  EMPT— Sals  or  Imfrovs* 

HBNT3— RtaUTS  OF  PCBcaASBIL 

Rev.  St  U.  S.  8  1946,  provides  that  see* 
tions  numbered  16  and  36  in  Arizona  and  other 


Digitized  by  Google 


602 


PACIFIC  BEPOETEB,Voi,.  38. 


(Aril. 


named  territtnies  shall  be  reserved  for  school 
purposes.  Section  2275  provides  that  where 
settlements,  with  a  view  to  pre-emptioD,  have 
been  made  before  snrvey  of  the  lands,  and  are 
foand  to  have  been  made  on  school  sections, 
the  latter  shall  be  Hubiect  to  the  pre-emption 
claim  "of  such  settlerfi,  and,  if  they  have  been 
or  shall  be  pledged  for  the  nse  of  schools  or 
colle(;e8,  other  lands  of  like  qaantity  shall  be 
appropriated  in  lien  thereof,  add  that,  where 
settlers  on  a  school  section  failed  to  assert  any 
claim  to  pre-emption  after  survey,  but  sold 
their  iioBsessIoDS  and  Improvements,  the  pur- 
chaser did  not  succeed  to  their  rights,  or  ac- 

guire  any  interest  in  such  Innd,  especially  since 
ev.  St.  U.  S.  S  2263,  forbids  any  assignment 
or  transfer  of  the  pre-emption  right. 

Appeal  from  district  court,  Coconino  coun- 
ty; Edmund  W.  Wells,  Judge. 

Action  Emma  J.  Gonzales  againat  B. 
W.  French  and  J.  B.  Jones,  as  trustees  for 
the  Inhabitants  of  Slaestaff,  Ariz.,  to  estab- 
lish a  tmst  In  certain  lands  within  tiie  limits 
of  the  towiulte  of  Flagstaff.  From  a  Judg- 
ment for  defendants,  entered  on  a  demurrer 
to  the  complaint,  plaintiff  appeals.  Affirmed. 

J.  F,  Wilson,  for  appellant  Stewart  &  Doe 
and  W.  L.  Van  Horn,  for  appellees. 

SLOAN,  J.  Appellant,  Emma  J.  Oontales, 
seeks  in  this  action  to  hare  appellee  J.  E. 
Jones,  probate  judge  of  Coconino  county, 
and,  as  such,  trustee  of  the  patent  of  the 
townsite  of  Flagstaff,  and  successor,  as  such 
trustee,  of  appellee  E.  W.  Fr^ch,  probate 
judge  of  Yavapai  county,  declared  the  trus- 
tee tot  her  use  and  benefit  of  certain  of  the 
lands  embraced  In  the  premises  covered  by 
said  patent.  Hie  facts  upon  whidi  she  re- 
lies to  establish  her  right  to  the  relt^  de- 
manded, as  stated  In  her  complaint,  are  sub- 
stantially as  follows:  That  lu  the  year  1876, 
Thomas  F.  McMillan,  Frank  Christie^  uid 
Conrad  Farriner,  who  were  ihm  and  there 
qualified  to  enter  lands  under  the  pre-emp- 
tion laws  of  the  United  States,  located  and 
settled  upon  lands  subsequently  ' ascertained 
after  surrey  to  be  a  part  ot  section  16  in 
township  21  N.  of  range  7  E.,  GUa  and  Salt 

^  river  meridian;  and  prior  to  the  survey  of 

'said  land  in  the  field  cuIUvated  and  im- 
proved by  building  residences  thereon,  with 

•a  view  of  making  permanent  homes  thereon, 
and  obtaining  title  thereto  by  pre-emption 
under  the  pre-emption  laws  of  tbe  United 
States  OS  soon  as  the  same  should  become 
subject  thereto.  That  in  1878  a  survey  in 
the  field  was  made  of  the  township  of  which 
said  section  is  a  part,  which  survey,  toi^ther 
with  the  plat  of  the  same,  was  approved 
February  3.  1S79,  and  the  settlements  and 
Improvements  made  by  said  settlers  Mc- 
Millan and  Forrlner  fotmd  to  be  on  said 

.  section  16.  That  in  June,  1SS3,  Christie 
having  meanwhile  died,  said.  McMillan  and 
Farriner  sold,  transf^red,  and  assifmed 
their  [tossessory  rii^ts,  together  with  the 
improvements  made  by  them  on  said  sec- 
tion 16,  to  appellee,  who  Immediately  took 
possession,  and  has  ever  since  resided  on 
said  land,  and  has  made  lasting  and  valu- 


able improvements  thereon.  That  on  the 
2d  day  of  April,  18S5,  appellant,  a  citizen 
of  the  United  States,  the  head  of  a  fam- 
ily, and  feme  sole,  applied  to  the  register 
and  receiver  of  the  land  office  at  the 
city  of  Prescott,  A.  T.,  as  sueh  settler  on 
such  land,  to  file  her  declaratory  statement, 
and  to  enter  the  same  under  the  preemp- 
tion laws  of  the  United  States,  and  offered 
and  tendered  then  and  there  to  such  offlcMv 
the  necessary  fees  for  such  filings  and  entry. 
That  at  the  time  appellant  applied  to  make 
her  said  entry  no  other  person  or  persons 
had  settied  or  offered  to  make  any  filing  on 
said  land,  nor  was  there  any  adverse  claim 
in  esse,  or  any  adverse  claimant  known. 
That  her  said  application  to  file  on  and  en- 
ter said  land,  as  aforesaid,  was  refused  and 
rejected  by  said  United  States  land  officers 
at  Presft>tt,  who  still  refuse  to  permit  said 
filing,  although  repeatedly  thereafter  so  re- 
quested by  appellant  That  on  the  13th  day 
of  February,  18S9,  congress  passed  an  act 
CTtiUed  "A  biU  fbr  the  relief  of  the  inhabit- 
ants of  the  town  of  Flagstaff,  county  at 
Yavapai,  territory  of  Arizona."  Omitting  the 
enacting  clause  the  act  was  as  follows: 
"That  the  probate  Judge  of  Tavapai  county, 
territory  of  Arizona,  be,  and  he  Is  hereby, 
authorized  to  enter,  In  trust  for  the  occu- 
pants and  inhabitants  of  Flagstaff,  for  town- 
site  purposes,  the  sonth  half  of  section  six- 
teen, (16,)  township  twenty-one  (21)  north,  of 
range  seven  (7)  east.  Gila  and  Salt  rlvCT 
median,  In  the  territory  of  Arizona,  sub- 
ject to  the  provisions  of  sections  2387,  2^ 
and  2388  of  chapter  eight  of  the  Bevised 
Statutes  of  the  United  States  rehiting  to 
townsltes.  Sec.  2.  That  upon  the  passage 
of  this  act  the  territory  of  Arizona,  throng 
its  proper  officers,  shall  be,  and  is  hereto, 
authorized  to  select  as  indemnltj  for  said 
land  and  In  full  satisfaction  thereof,  and 
for  the  purpose  stated  In  section  1946  of  the 
Revised  Statutes,  one-h^  section,  {or  three  ' 
hundred  and  twenty  acres,]  of  pubUc  lan^ 
at  any  office  in  said  territory,  said  selections 
to  be  made  in  a  body  according  to  legal  sub- 
divisions." That  the  lands  occupied  and  set- 
tled utKtn  by  appellant,  as  aforesaid,  were  em- 
braced in  said  south  half  of  section  16.  That 
on  June  17, 18SD,  E.  W.  French,  probate  Judge 
of  the  said  cotmty  of  Yavapai,  as  provided  In 
said  act,  filed  a  declaratory  statemeht  In  said 
land  office  at  Prescott  for  flte  entry  of  said 
south  half  of  section  16,  in  accordance  with 
the  provisions  of  s^d  act  That  on  July 
28,  18Sd,  when  entry  under  said  filing  was 
atiemptod  to  be  made  by  said  probate  Judge, 
as  aforesaid,  appellant  appeared  in  said 
local  land  office  at  Prescott,  and  filed  her 
contest  and  protest  to  the  allowance  of  said 
entry,  and  thereupon  ft  hearing  was  had  be- 
fore said  land  officers,  who  dedded  in  favor 
of  the  entry  by  the  probate  Judge  and  against 
the  right  of  appidlant  to  enter  the  same. 
That  from  said  decMon  of  sold  local  land 
officers  she  took  an  appeal  to  the  commla- 
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stoner  of  the  gmeral  land  office,  wbo  ftf* 
firmed  the  rating  of  the  said  local  land  offi- 
cers. That  from  said  decision  8b6  appealed 
to  the  secretary  of  the  loterior,  who  sustained 
the  ruling  of  the  commissioner.  Ttiat  Bul}8e- 
quently  the  land  department  issued  a  patent 
to  said  land,  including  the  land. held  by  ap- 
pellant, to  said  probate  Judge,  In  tnut  for 
the  occupants  and  inhabitants  of  said  town 
of  Flagstaff.  That  on  the  10th  day  of  Feb* 
ruary,  1891,  the  legislatiTe  assembly  of  the 
territory  of  Arizona  created  the  county  of 
Coconino  from  the  said  county  of  Tavapai, 
and  that  said  town  of  Flagstaff  is  embraced 
within  the  new  county.  That  appellee  J.  B. 
Jones  was  elected  probate  judge  of  the  latter 
coun^,  and  by  ylrtae  thereof  became  the 
acting  trustee  of  said  towndte  patent  There 
was  a  general  demurrer  Interposed  by  the 
appellees  to  the  sufficiency  of  the  complaint, 
which  was  sustained  by  the  oourt  below,  and 
a  Judgment  entered  for  the  appdleee  npcm 
the  demurrer. 

The  position  assumed  by  the  appellant  upon 
the  appeal  from  said  judgment  is  ttiat  the 
facts  as  stated  by  her  In  her  complaint  en- 
titled her  to  the  relief  prayed  for,  for  two 
reasons:  First.  That  McMillan  and  Farriner 
having,  prior  to  the  surrey  of  the  land  In  the 
field  settled  upon,  cultivated,  and  Improved 
a  portion  of  said  section  16,  and  being  upon 
the  land  at  the  time  of  said  survey  with  a 
view  to  pre-empting  the  same,  said  section, 
or  so  much  thereof  as  was  Included  In  their 
settlements,  was  at  the  time  of  survey,  and 
continued  thereafter  to  be,  subject  to  the 
right  of  preemption,  and  no  title  to  the 
same  by  reason  of  section  2275,  Rev.  St  U. 
8.,  was  reserved  to  the  territory  for  school 
purposes,  but  that  by  said  section  2275  the 
right  to  this  land  Iwcame  vested  in  her  for 
the  section  or  legal  subdivisions  thereof  em- 
bracing the  said  settlements.  Second.  That 
the  act  of  1S89  had  no  effect  to  change  said 
lands  from  their  character  as  public  lands, 
so  as  to  CQt  off  or  destroy  the  rights  of 
settlers  thereon  to  pre-empt  the  same.  Sec- 
tion 1946,  Kev.  St  tl.  S.,  provides  that  **sec- 
tlons  ntuobered  sixteen  and  thirty-six  in  each 
township  of  the  territories  of  New  Mexico, 
Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Mon- 
tana, and  Wyoming  shxdl  be  reserved  for  the 
purpose  of  being  applied  to  schools  In  the 
several  territories  herein  named,  and  in  the 
states  and  territories  hereafter  to  be  erected 
out  of  the  same."  Said  section  2275  reads  as 
follows:  "Where  settlements  with  a  view  to 
pre-emption  have  been  made  before  the  sur- 
vey of  tho  lands  In  the  field,  which  are 
found  to  have  been  made  on  sections  sixteen 
or  thirty-dx,  those  sections  shall  be  subject 
to  the  preemption  claim  of  such  settlers, 
and  if  they,  or  either  of  them.  Irnve  l>een  or 
shall  be  reserved  or  pledged  for  the  use  of 
schools  or  colleges  in  the  state  or  territory 
In  whJch  the  lands  lie,  other  lands  of  like 
quantity  are  appropriated  In  lieu  of  such  as 
maj  be  patented  by  pre-emptors."  A  cuiv 


sory  reading  of  these  two  sections,  it  seems 
to  us,  will  disclose  the  purpose  of  congress  in 
r^erence  to  such  settlor  as  may  be  found 
on  sections  16  and  36  at  the  time  of  survey. 
This  purpose  is  evidently  to  fix  the  status  of 
such  settlers  as  may  prior  to  survey*  ^thout 
notice  of  the  fact,  have  fixed  their  residence* 
with  a  view  to  pre-emption,  on  said  sections, 
and  to  8^ve  such  settlers  the  privilege  of  en* 
terlng  such  lands  under  the  pre-emption  law, 
and  obtaining  title  thereto;  and  for  all  such 
lands  as  may  be  patented  to  such  pre-emp- 
tors. other  lands,  equal  in  quantity,  are  re- 
served to  the  territory  or  state  for  school  pur- 
poses In  lieu  thereof.  We  think  this  privilege 
Is  limited  by  the  language  of  section  2275,  as 
well  as  by  other  provisions  of  the  pre-emption 
laws,  to  such  settlers  as  may  be  found  on 
school  lands  at  the  time  of  the  survey  of  the 
lands  in  the  field.  The  rl^t  of  pre-emption 
of  such  settlers  as  may  have  settled  on  school 
lands  prior  to  survey  being  a  personal  priv- 
ilege, it  follows  that  sections  16  and  36  of 
each  township  are  reserved  to  the  territory  or 
state  for  school  purposes,  subject  only  to  the 
personal  rights  of  such  settlers  to  obtain 
title  to  the  same  under  the  pre-emption  law; 
and,  if  they  do  not  choose  to  assert  their 
rights  by  ffiing  and  entering  the  land,  or 
snttaeqnently  abandon  their  settlements,  the 
land  (wntlnues  to  be  reserved  to  the  state  or 
territory  for  school  purposes.  It  has  been 
the  uniform  construction  of  the  land  depart- 
ment in  numerous  decisions  of  the  various 
secretaries  of  the  interior  since  the  law  be- 
came operative,  that  the  settler  upon  unsur- 
veyed  land  which  may  upon  siunrey  be  foimd 
to  be  a  school  section  Is  the  only  person  who 
can  defeat  the  reservation  for  school  pur- 
poses. Counsel  for  appellant  cites  us  two 
cases,  decided  by  the  supreme  court  of  the 
United  States,  as  supporting  his  view  of  the 
case,  those  of  Sherman  v.  Bulclc,  93  U.  S. 
200,  and  Mining  Co.  v.  Consolidated  Mining 
Co.,  102  U.  S.  167.  An  examination  of  these 
will  fall  to  show  that  they  conffict  in  any 
wise  with  the  views  we  have  expressed 
above.  In  both  the  court  construe  the  act 
of  1SS3,  granting  sections  16  aud  36  in  each 
township  of  land  to  the  state  of  California 
for  school  purposes.  Section  7  of  the  act  of 
1853  reads  as  follows:  "That  when  any  set- 
tlement by  the  erection  of  a  dwelling  house 
or  the  cultivation  of  any  portion  of  the  land 
shall  be  made  upon  the  sixteenth  or  tlilrty- 
slxth  sections,  bKtore  the  same  shall  be  sur- 
veyed, or  when  such  sections  may  be  re^ 
served  for  public  uses  or  taken  by  private 
claims,  other  lands  shall  be  selected  by  the 
proper  authorities  of  the  state  In  lieu  there- 
of." It  will  be  noted  that  the  reading  of  this 
section  of  the  act  of  1853  differs  materially 
from  section  2275,  Rev.  St.,  and  the  Inter- 
pretation of  the  former  does  not  therefore, 
construe  the  latter.  In  Snerman  v.  Bulck 
the  question  was  as  to  the  relative  rights  of 
a  settler  before  survey  upon  a  school  section, 
who  had  obtained  a  patent  from  the  United 
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States  under  a  preemption  claini,  and  one 
wbo  had  obtained  a  patent  from  the  state  to 
the  same  land.  The  court  held  that  the  state 
to<A  no  title  to  the  land  as  against  such  Be^ 
tier,  and  that  hence  Its  patent  was  held  to 
be  void.  In  Mining  Go.  v.  Consolidated  Mhi- 
Ing  Go.  the  same  question  was  presented, 
and  the  same  decision  arrived  at,  as  in  Sher- 
man T.  Buick.  While  section  7  of  the  act  of 
1853,  quoted  above,  may  be  capable  of  the 
constractlon  tliat  It  absolutely  reserves  from 
the  grant  of  the  state  sections  16  and  36  In 
any  township  upon  which  settlements  may 
be  found  at  the  time  of  survey,  yet  the  su- 
preme court.  In  the  case  of  Mining  Co.  v. 
Bugbey,  9«  U.  S.  165,  has  declared  that  un- 
der said  seventh  section  of  the  act  of  1853 
the  settler  Is  under  no  obligation  to  assert 
his  chilm,  and,  If  he  does  not,  and  abandons 
his  claim,  the  title  of  the  state  to  such  land 
becomes  •  absolute  as  of  the  date  of  survey. 
In  this  case  the  settlers  failed  to  assert  any 
claim  themselves  to  preemption,  but  sold 
their  possessions  and  improvements  after 
survey  to  the  appellant.  The  right  being  per- 
sonal, appellant,  tiierefore.  did  not  succeed 
to  the  rights  of  McMillan  and  Farriner  to  en- 
ter the  land,  nor  was  the  land,  until  the  en- 
try by  the  town  of  Flagstaff  under  the  act 
of  1889,  ever  divested  of  Its  character  as 
school  land.  In  addition,  section  2263,  Rev. 
St,  forbids  any  assignment  or  transfer  of  the 
pre-emption  ri0it,  and  declares  any  such  at- 
tempted assignment  or  transfer  to  be  null 
and  void;  and  appellant  could  not,  therefore, 
lawfully  succeed  to  any  rights  of  the  prior 
settlers  to  the  land.  Under  the  view  of  the 
law  we  have  expressed,  It  Is  unnecessary  to 
consider  what  may  be  the  effect  of  the  act 
of  1889  npon  the  rights  of  the  parties  here- 
to. We  think  the  demorrer  was  properly 
Boatained,  and  the  judgment  will  be  aflirmed. 

QOODINO,  a  J.,  and  KIBBBY,  J.,  ooncnr. 


(1  Okl.  281) 

SWOPB  V.  SMITH. 
(Saprema  Court  of  Oklahoma.  March  11, 
1893.) 

Appbai.  peob  Jcbtick— FiLisQ  Transcript— Bill 

OF  EXCSPTIONS— WUBN  NbCKSSART. 

1.  Undep  Code  Civil  Proc.  Neb.  {  1008,  on 
appeal  from  the  ded^on  of  a  county  iudgf!  ex- 
ercising the  jarisdlction  of  a  justice,  a  certified 
transcript  of  the  proceediugs  must  be  deliv- 
ered by  the  appellant  to  the  clerk  of  the  court 
to  which  the  appeal  Is  takeu  within  30  days 
after  the  rendition  of  the  jiidsnnenl. 

2.  A  motion,  supported  by  affidavits,  made 
In  the  district  court  to  set  aside  an  order  of 
dismissal  of  an  appeal  from  a  Justice,  and  to 
reinstate  the  cause  in  that  court,  cannot  be 
considered  by  the  supreme  court  on  appeal 
from  the  district  court  when  the  motion  and 
affidavits  are  not  preserved  in  a  hill  of  excep- 
tions. 

Appeal  from  district  court,  Oklahoma 
county;  J.  Q,  Clark,  Judge. 

Aottoa  by  H.  N.  Smith  against  J.  A. 
Swopcb   From  a  Judgment  dlnulaBlng  an 


appeal  by  defendant  from  a  Judgment  ren- 
dered by  the  county  Jndge^  defendant  ap- 
peals. AMrmed. 

J.  Milton,  for  Appellant  Adams  St  Keyea, 
for  appeUe& 

OREEN,  C.  J.  This  was  an  action  of  ford- 
ble  entry  and  detainer  before  the  county 
Judge  of  Oklahoma  county,  exercising  iha 
Jurisdiction  of  a  justice  of  the  peace.  In 
which  appellee  was  plaintiff  and  appelant 
was  defendant,  brought  fur  the  restitution 
of  lot  27,  In  block  24,  in  the  city  of  South 
Oklahoma.  A  trial  before  the  county  Judge 
resulted  In  a  Judgment  In  favor  of  the  ap- 
pellee and  against  the  appellant  for  restitu- 
tion of  the  premises  and  costs  of  suit,  from 
which  appellant  prayed,  and  obtained  an 
appeal  to  the  district  court  ot  said  county. 
The  suit  was  commenced  and  prosecuted, 
and  Judgment  wns  rendered  and  appeal 
praye<l,  while  the  statutes  of  NelHusfca  were 
In  force  in  this  territory.  At  the  March 
term,  1891.  of  tiie  dlatriot  court,  and  on  the 
lOfih  day  of  August,  1891,  which  woe  one 
of  the  Judicial  days  oC  timt  term,  both  par- 
ties appeared  in  person  and  by  attorneys, 
and  the  cause  was  refiularly  called  for  trial, 
and,  after  a  Jury  had  been  Inipaiieled  and 
sworn,  and  a  numl>er  of  witnesses  exam* 
ined,  appellee  moved  the  court  to  dismiss 
appellant's  appeal  on  the  ground  that  no 
appeal  hod  been  perfi?cited  in  tlie  manner 
preaoribed  by  statute.  The  court  sustained 
appellee's  motion,  and  discliorged  the  Jury, 
and  dismissed  the  appeal,  for  tiie  reason,  as 
stated  in  the  record.  Uiat  the  di^ict  court 
hod  no  Jurisdiction  of  the  subject-matter  of 
the  suit,  as  no  appeal  bad  been  pei*feotcd 
by  the  hllng  of  a  transcript  of  the  proceed- 
ings tn  tlie  case  whidi  were  had  b^ure  the 
dounty  Judge;  and  appellant  duly  excepted 
to  the  action  of  the  court  in  disinlasing  the 
appeal,  and  by  appeal  brings  the  record  Into 
this  court,  and  aasigna  Buch  action  ot  the 
court  for  error. 

The  manner  of  perfecting  an  appeal  from 
a  Judgment  of  a  Justice  of  the  peace  to  the 
district  court,  under  the  provisions  of  the 
statutes  of  Nebraska,  is  spocIQcnlly  pointed 
out  in  the  following  sections:  "Sec.  1006. 
In  all  oases  not  otherwise  specifically  pro- 
vided for  by  law,  either  party  may  appeal 
from  the  tinal  Judgment  of  any  justice  of 
the  peace  to  the  district  court  of  the  county 
where  the  Judgment  was  rendered.  Sec 
1007.  The  party  appealing  shall,  witliln  ten 
days  frocD  the  rendition  of  Judgment,  enter 
Into  an  undertaking  to  the  adverse  party 
with  at  least  one  good  and  sufficient  surety, 
to  be  approved  by  such  Justice,  in  a  sum 
not  less  than  fifty  dollars  In  any  case,  nor 
less  than  double  the  amount  of  judgment 
and  costs,  conditioned— Mrst,  that  the  ap- 
pellant will  prosocut©  his  appeal  to  effect 
and  without  unnecessary  delay;  secona. 
that»  If  Judgm^  be  adjudged  against  him 
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on  the  appeal,  he  will  aaHafy  sncb  judgment 
and  costR  Snxix  uudertakiiig  need  not  be 
signed  by  appellant.  Sec  1008.  Ttie  said 
Justice  shall  make  out  a  certified  tnuuioiiipt 
of  his  prooeedizigs,  Including  •Qib  undertak- 
ing tak£a  tor  suob  appeal,  and  shall,  oa  de- 
mand, deliver  the  same  to  the  appellant, 
or  his  agent,  who  shall  drilver  the  same  to 
the  cleiA  of  the  court  to  which  such  appeal 
may  be  taken  within  tbirt?  days  next  fol- 
lowing tibe  ren^Hon  of  aoch  Judgment;  and 
soch  Justice  flbaU  also  deliver  or  traBsmit 
the  bill  <JT  UUs  of  particulaxs,  the  depoal- 
tKms,  end  all  otter  original  papers^  fef  any, 
used  In  the  trial  before  him,  to  such  derk, 
on  or  before  the  second  day  Of  sucb  tmn; 
and  all  otiier  proceedings  before  the  Justice 
of  the  peace  in  tiiat  case  shall  cease  and 
be  stayed  from  the  Um&  of  entering  Into 
Bach  ondertaklng."  Comp.  St  Neb.  pp.  980, 
981.  From  ithe  record  beiflore  us  we  havti 
no  means  of  knowing  the  dQrte  of  the  rendi- 
tion of  the  judgment  by  tlhe  county  Jud}!e. 
In  fact,  we  do  not  know  that  any  judgment 
wae  rendered  at  all,  as  no  transcript  of  tbe 
proceedings  was  filed  in  tbe  district  court, 
but  it  does  appear  that  the  oilgtoal  papers 
were  filed  wtth  the  derk.  of  Ibe  court  on 
the  30th  day  of  October,  1S90,  and  that  on 
the  10th  day  of  August,  1891,  no  transoript 
of  the  prooeediogs  had  yet  been  filed  tn  the 
district  court;  so  that  it  ia  certain  that  no 
teanscrlpt  of  tbe  proceedings  before  the 
county  judge  wae  deUT^ra^  to  the  cierk 
within  30  days  next  following  Ibe  reodltloD 
of  Uie  Judgment.  By  the  provlalons  of  sec- 
tion lOOS,  supra,  the  delivery  of  a  tranacript 
of  the  proceedings  to  the  derk  of  the  dis- 
trict court  wMbln  30  days  next  following 
Ibe  renditioa  of  the  Judgment  appealed 
from  Is  necessary  In  order  to  perfect  the 
appeol,  and  a  prerequisite  to  the  acquisition 
of  jml'Sdlotlon  by  'Ote  district  court;  and, 
as  no  traiDscfflpt  was  filed  in  tbe  district 
oourt,  eitber  within  -the  30  days  or  at  any 
other  time,  no  appeal  was  perfected,  and 
the  district  couttt  acquired  and  had  no  jurls- 
dtction  of  the  Bubject-motter  of  ItK  suit 
The  fiHng  of  tbe  transoript  was  Just  as  es- 
sential no  the  Jurisdiction  of  ihe  district 
eoort  as  tftie  entering  into  the  undertaking 
within  10  days  from  the  rendition  of  ibe 
judgment,  as  provided  in  section  1007,  su- 
pra. Rudolph  V.  Herman,  (S.  D.)  50  N.  W. 
Rep.  833;  Ooker  v.  Superior  Court,  58  CaL 
178;  Reed  v.  Driscoll,  84  El.  96.  In  Coker 
T.  Superior  Court,  supra,  the  court  said: 
•*To  effectimte  an  appeal  from  a  judgment 
of  a  justice  of  the  peace  three  things  are 
necessary,  viz.  the  filing  of  a  notice  of  ai>- 
peal  with  the  justice,  the  service  of  a  copy 
of  the  notice  upon  the  adverse  party,  and 
the  filing  of  a  written  undertaking;  and  all 
these  things  must  be  done  within  thirty 
days  after  the  rendition  of  ^e  judgment 
All  of  them  are  Jurisdictional  prerequisites; 
none  of  them  con  be  dispensed  with;  nor 
oaa  any  one  <^  them,-  if  not  done,  be  anp- 


plled,  or,  if  fatally  defective,  be  remedied, 
after  the  time  limited  by  statute,  for  until 
all  the  prerequisites  are  complete,  tbe  ap> 
peal  will  not  be  effectual  for  any  purpose." 
In  the  case  of  Reed  v.  Driscoll,  supra,  tbe 
court  said:  "It  is  urged  that  the  superior 
court  bad  no  transcript  upon  which  to 
base  any  order.  By  filing  the  appeal  bond 
the  court  acquired  Jurisdiction  of  the  de- 
fendant He  thereby  submitted  himself 
to  its  Jurisdiction.  Plaintiff  submitted  to 
Its  jurisdiction  by  entering  his  appear- 
ance. Thus  the  court  bad  Jurisdiction  of 
the  perscHis  of  both  the  parties;  but  bad 
the  com-t  jurisdiction  of  the  subject-mat- 
ter of  the  suit?  If  there  was  such  Ju- 
risdiction, in  what  manner  was  it  acquired? 
The  sixtieth  and  sixty-second  sections  of  the 
Revised  Statutes  of  1845,  regulating  pro- 
ceedings before  justices  of  the  peace,  re- 
quire, when  an  appeal  Is  perfected,  that 
the  justice  shall  transmit  all  the  papers  In 
the  case,  with  a  transcript  of  the  proceed- 
ings before  him,  properly  certified,  to  the 
clerk  of  the  circuit  court,  in  the  manner 
therein  prescribed.  Other  portions  of  the 
statute  prescribe  the  manner  In  which  a 
trial  and  otfier  proceedings  shall  be  had  In 
the  circuit  court  From  theSe  provisions  It 
Is  manifest  that  the  law  designait»d  tbat 
proceedings  in  the  circuit  court  should  be 
based  on  the  transcript"  And  In  the  case 
of  Rudolph  T.  Herman,  supra,  the  court, 
after  making  the  quotaitlon  set  out  above 
from  the  case  of  Coker  v.  Superior  Court, 
said:  "If  such  Is  the  law,  (and  we  can  see 
no  good  reason  why  It  is  not)  the  require- 
ments of  the  statute  not  being  complied 
with,  the  appellate  court  had  no  jurisdiction, 
and  the  appeal  should  have  been  dismissed. 
The  conditions  upon  which  an  appeal  from 
a  Judgment  of  a  Justice  of  the  peace  may 
be  had  are  regulated  by  staituta  The  right 
to  such  appeal  depends  upon  a  compliance 
witta  these  requirements.  If  these  be  not 
fulfilled,  no  appeal  can  be  entertained  by 
an  appellate  court  because  it  acquires  no 
control  of  the  case." 

A  motion  was  made  by  appellant  support* 
ed  by  affidavit  to  set  aside  the  order  of  dia- 
miscMil,  and  to  reinstate  the  cause  In  the 
district  court;  but  the  motion  and  affidavits 
are  not  preserved  in  a  hill  of  exceptions,  so 
as  to  make  them  a  part  of  the  record,  and 
we  cannot  consider  them.  Sleet  v.  Williams, 
21  Ohio  St  82;  Roundy  v.  Hunt  24  JH  598; 
Horn  V.  Neu,  63  BL  539.  As  no  error  a> 
pears  In  the  record,  the  judgm^t  of  the  dis- 
trict court  must  be  affirmed. 


(6  Wash.  282) 
LESIJB  V.  WILSHIRE  et  ai 
(Supreme  Court  of  WashlogtOD.   April  29, 

1893.) 

FKAUnCLBKT  CoHTBTaNCB— pRErBIt>H0B8— MOBT- 

QAGS. 

A  dairy  a8.<»)ciatioD,  bavins  become  em- 
barrassed to  some  extent  and  not  havliiv 
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anoasA  mon^  on  hand  to  par  Its  endre  lo 
debtednesa.  gave  a  mortgafre  to  one  who  had 
been  aupplTiog  milk  to  cover  its  indebtednesB 
to  bim,  and  also  suob  anm  as  would  become 
due  for  milk  delivered  by  him  during  the  cur- 
rent month.  Up  to  this  time  the  bnsiness  had 
been  regarded  as  profiuble.  Some  weeks  later, 
however,  other  creditors  began  attaching,  and 
the  business  was  suspended.  Bdd,  that  the 
mortgage  was  not  Toid  as  the  attempt  of  an 
InaolTMit  eorpomtimi  to  iv«Cer  creditor!. 

Appeal  from  nip^or  ocnut.  Kins  caaaty; 
L  J.  Liohtenberg,  Judge. 

AotUm  by  F.  li.  I^esUe  against  W.  W. 
Wllahire,  as  receiver  of  the  Seattle  Dairy 
Association,  and  others,  to  foreclose  a  mort- 
gage. Judgment  for  defendants.  Plaintiff 
appeals.  Beversed. 

Burleigh,  Gamble  &  BorlelgAi,  for  appeU 
lant.  Oeorge  B.  de  Stelgnor,  for  respondoits, 

SCOTT,  J.  In  Sept^ber,  1891.  certain 
persons  fhea  sererally  enga^  In  supplying 
milk  to  oustMuen  bi  the  cAty  of  Seattle 
gaoized  a  corporation  known  as  the  Seattle 
Dairy  Aasociatloa  for  the  purpose  of  Joining 
their  Intereata  and  continuing  said  business. 
Omtracts  were  made  with  farmers  who  were 
producers  of  milk  to  fundiOi  to,  the  assoda^ 
tkm  a  certain  number  of  gallons  (tf  milk  at 
a  spedfled  rate  ntmdtng  over  a  period  of 
several  months  or  a  year.  Such  a  contraet  was 
made  with  Malcolm  UcDongoll,  the  assignor 
ot  His  appellant  Subsequently,  the  price  of 
milk  haTlng  taUen,  the  assodatlon  desired  to 
be  relieved  thet^rmn.  McDougall  consented 
to  give  up  bis  contract  upon  conditl<m  that 
be  idiould  be  paid  for  the  milk  he  had  al- 
ready aiQiplled,  and  that  a  part  of  the  stock 
of  such  asaodattfHi  (wb^  owing  to  a  rest^u- 
tion  to  the  effect  that  milk  would  be  taken 
from  stof^olders  only,  he  had  taken  to  en- 
able him  to  enter  Into  the  oontrsot)  should  be 
repurchased  by  the  association.  After  some 
negotiations.  It  being  deemed  to  the  ad- 
vantage of  the  aaaodatton  1^  the  persons 
managing  Its  business  that  so  large  a  sup- 
ply of  milk  should  not  be  cut  off  suddenly, 
it  was  agreed  between  the  assodatlon  and 
McDougall  that  be  should  accept  security 
for  the  amount  due,  and  should  continue  to 
furnish  milk  at  reduced  rates;  and  on  the 
lOth  of  February,  1802,  a  note  and  chattel 
mortgage  to  se<Aire  the  same  were  executed 
to  him  by  the  president  and  secretary  of 
said  association.  The  amount  so  secured  was 
$1,700.  This  covered  the  ^stlng  Indebted- 
ness, and  also  such  Sum  as  would  become 
due  for  milk  for  the  remainder  of  the  month 
of  February.  Thereupon  McDougall  con- 
tinued to  furnish  milk  to  the  assodatlon, 
which  It  received  during  said  month  of 
February.  The  previous  contract  between 
McDoufi^  and  the  assocLiticai  was  canceled 
and  delivered  up.  From  the  time  of  f^vtng 
such  mortgage  up  to  the  24th  of  March  fol- 
lowing, the  association  contlnned  In  business, 
buying  milk  and  selling  the  same  to  Its  cu» 


tomosL  At  Hut  time  attat^^t  salts  were 
brought  by  some  of  the  stockholders  of  the 
corporation,  which  resulted  in  closing  up  Its 
business.  Foreclosure  proceedings  upon  the 
mortgage  were  Instftuted  by  plalntlffl;  to 
whom  the  same  had  been  assigned.  The 
court  found  that  the  association  was  In- 
solvent at  the  time  the  mortgage  was  ex- 
ecuted, and  that  It  was  given  for  tiw  pui^ 
pose  of  preferring  a  creditor,  and  was  Tirid» 
and  decreed  'that  all  Uie  property  of  the 
sodatloo  Should  jtass  Into  the  hands  of  a  r^ 
etiver,  to  be  distributed  equally  among  aU 
the  creditors,  whereupon  the  plaintiff  ap- 
pealed to  this  court 

The  ground  nipon  which  the  court  rendered 
Its  decision  seems  to  have  bem  the  main, 
point  in  oontroversy,  altbougb  It  Is  ccnbendeA 
that  the  mortgage  was  not  property  execnu 
ed.  Upon  this  point  the  court  made  no  flnd- 
ing.  There  was  no  reaoIntl(m  of  the  board  ct 
trustees  andiortiing  the  ezeoutlon  ct  tb» 
mortgage^  bat  It  falriy  qipeors  that  a  ma* 
jority  of  the  trustees  participated  in  giving 
and,  after  a  knowledge  of  Its  execution,  the 
association  continued  to  receive  the  benefits 
of  the  oontract  secured  thereby.  Subae* 
qumtly,  at  a  meeting  of  a  majority  of  tbo 
board  of  trustees,  fbe  giving  of  said  mort- 
gage wss  expressly  rattfled.  It  Is  oontendeA 
that  this  meeting  vraa  Irregular,  because  th» 
same  had  not  been  properly  called.  How- 
ever this  may  be^  tlw  assodatlrai  Is  otherwlss 
estopped  from  denying  the  validity  of  tha 
mortgage.  The  manner  In  whlcb  It  was  ex» 
cuted  even  seems  to  have  been  about  as  regtw 
lar  as  were  its  buslneBS  transactions  gmerak 
ly.  There  Is  little  or  no  oontrov«v(y  as  to 
the  law  applicable  to  the  case,  the  contm- 
tion  being  over  the  pnx^  After  an  examlnik 
tion  of  the  evidoice  we  do  not  think  there  i» 
suffldent  In  the  record  to  warrant  the  fintt 
ing  that  the  association  was.  insolvent  when 
the  mortgage  was  given,  and  that  It  was 
given  tor  the  purpose  of  preferring  Ho- 
Dougall's  claims.  The  association  was  on- 
barrassed  to  some  extent  and  had  not 
enough  money  on  hand  to  pay  all  of  its  li^ 
debtedness.  but  Its  btislness  was  then 
garded  as  a  profitable  <»e,  and  its  evident 
purpose  at  fliat  time  was  to  continue  It  and 
the  mortgage  was  given  tor  the  purpose  of 
indudng  McDougall  to  continue  to  supply 
milk  to  the  association,  in  order  thnt  jts  busW 
ness  might  be  carried  ott  We  think  this  Is 
well  established  from  the  pnx^  He  had 
been  paid  up  to  the  mcmth  preceding  the 
giving  of  the  mortgage.  We  are  satisfied 
that  the  Judgment  holding  appdlant's  morfc> 
gage  void  is  erroneotis,  and  It  is  reversed  to 
that  extent  and  the  cause  Is  remanded,  with 
instructions  to  enter  a  decree  giving  said 
mortgage  full  force  and  effect 

DUNBAR,  a  J.,  and  HOTT  and  SnLHtt 
J  J.*  cmoor. 
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TACUMA  RAILWAT  &  MOTOR  Oa  t. 

CUMMINOS. 
■(Sapreiu  Oowt  of  WoihlngtiMi.    ^irll  IB^ 

1893.) 

AmiiasLa  JiriNiHKitTS  —  Whav  Combtitct*  — 

JUDOMBNT  UlTTIHO  ASIDB  AVAXD. 

Coda,  f  426,  which  proridec  that,  tf  no 
ttceptioni  Are  filed  to  an  award  at  arbitra- 
lora,  the  conrt  to  which  luch  award  h^  been 
<ieliTered  ihall  treat  it  as  a  rerdict  of  a  jury, 
and  mar  take  the  aame  proceedings  coocern- 
ins  it  as  U  it  erdict  in  a  cItII  action, 

Interpreted  in  the  light  of  section  429,  which 
proTidea  that.  If  the  arbitrators  have  commit- 
ted error,  the  court  may  send  the  case  back, 
with  directions  to  amend  the  award,  and,  on 
their  failure  to  do  so,  "the  court  shall  be  pos- 
sessed of  the  case,  and  proceed  to  its  deter- 
mination," clothes  the  court  with  full  jurisdic- 
tion to  proceed  to  final  determination  of  the 
controTersr.  where  it  is  impossible  to  send 
the  an-ard  back  for  coRrectioa  because  of  the 
dlsqualificatloD  of  an  arbitrator;  -and  in  such 
■case  a  judgmeDt  setting  aside  the  award  is 
aoeh  a  final  detmninatlon  ot  the  contrOTersT* 
as  will  sustain  an  appeal.  Per  StUes,  J.,  dis- 
smtuig. 

DlBsentlnff  opinion.  For  majority  oplnl<ai, 
•ee  81  Pac.  Rep.  747. 

SnLBS,  J.  It  seems  to  me  that  the  court 
liaa  erred  In  Its  treatment  of  this  case  by  an 
nnnectseary  attempt  at  construction.  To  my 
mind,  section  426  is  complete  In  Itself.  If  no 
■^ceptlODs  are  filed,  jodffment  la  to  be  en- 
tered aa  upon  the  verdict  of  a  Jury,  and  exe- 
cution issues;  but.  If  the  last  part  of  the  sec- 
tion be  taken  to  mean  that  before  Judgment 
the  same  proceeding  may  be  had  upon  the 
award  as  may  be  taken  to  set  aside  a  vw- 
diet,  (which  is  not  admitted,)  c<mfu8lon 
raes.  The  proceeding  to  be  taken  to  get  rid 
of  a  Terdict  is  to  move  for  a  new  trial  In  the 
same  court,  before  another  Jury.  But  the 
terms  of  sections  428  and  429  preclude  thi& 
The  excepticMis  are  laid  before  another  trlbo- 
mal,  whi(^  Bits  as  a  court  of  rerlew,  and,  up- 
on dlscoreriug  error,  It  may  (which  I  Inter- 
pret "must")  refer  the  case  back  to  the  ar^ 
hltrators,  directing  •  the  amendment  of  the 
award'  forthwith.  If  there  ia  failure  to  se- 
cure  the  correction  In  this  manner,  the  court 
becomes  possessed  <hC  the  cas^  and  deter- 
minea  it.  If  It  can,  frcnn  what  is  reported  to 
tt;  otheiwlse,  the  whole  proceeding  fhlU, 
Bat,  according  to  the  deddon  of  the  majori- 
ty, this  case  most  liow  go  ba<A  to  the  conrt 
below  tor  a  trial  upon  new  eWdenc^  before 
a  Jury  probably.  wUcb  is  not  at  all  what  the 
parties  stipulated  for.  I  hold  the  conclusion 
of  ttie  coort  below  to  have  amounted  to  a 
final  detennlnfttloD  of  arbitratltMi,  be* 
cause  the  attpulaUon  was  to  submit  tiie  case 
to  two  men,  who  ihonld  diooee  a  third,  and 
me  <Mt  the  three  was  found  to  have  been  dla- 
qnallfled  to  alt  as  an  arbitrator  at  aU.  The 
eourt  also  found  that  there  were  errors,  both 
«t  law  and  fact,  In  the  award;  and,  bad 
there  been  competent  arbitrators,  it  would 
have  been  Ita  duty  to  r^r  the  award  back 
to  tbem  for  omreetiott.  But  the  disquallfllca^ 
Horn  of  one  arbitrator  left  it  impoealble  to  re- 


fer, and  the  court  became  possessed  .of  the 
case,  and  empowered  to  proceed  to  Its  deter- 
mination. It  did  then  determine  It  by  set- 
ting aside  the  mtlre  award,  and  ordering  the 
costs  taxed  to  Cummtngs,  wht(di  Is  Oie  Judg- 
ment appealed  from.  Now.  Cummtngs  had 
the  aw^id,  and  it  seems  to  me  that  when 
that  award  is  totally  set  ftedde,  and  the  costs 
are  taxed  to  the  former^  successful  party, 
that  oo^t  to  be  oiough  to  diow  tliat  the 
court  was  about  through  with  the  case,  al- 
though there  is  no  -formal  statement  that 
nothing  Is  found  to  be  due  from  ooe  party 
to  the  other. 

Ce  Wub.  240) 
SUKBEB  et  aL  V.  KlTTmOEB  et  aL^ 
(Supreme  Court  of  Washington.   Apiil  20, 

1883.) 

AonoHB— Lboal  akd  Kquituul 
A  suit  brought  originally  In  equity  to 
enforce  a  mechanic's  lien  and  for  personal 
Judgment,  may,  on  abandonment  of  the  lien,  bt 
tried  by  a  jury  as  an  action  at  law. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  W.  H.  Surber  and  others  against 
O.  H.  Kittlnger  and  others.  Judgment  of 
dismissal   Plaintiffs  appeal  Reversed. 

FairchUd  &  Rawson,  for  appellants  Be- 
rlah  Brown,  Jr.,  for  respondent  BunuL 

SCOTT.  J.  This  action  was  brought  to 
foreclose  a  mechanic's  lien  to  recover  the 
sum  of  $2355.  The  claim  arose  upon  a  con- 
tract for  driving  piles  upon  tide  lands,  and  a 
lieu  was  sought  to  be  enforced  against  a 
wharf  erected  thereon.  The  complaint  prayed 
for  a  personal  Judgment  against  the  defend- 
ants, and  also  that  the  amount  be  decreed  a 
Uen  upon  the  structure  In  question.  Judg- 
ment by  default  was  entered  against  certain 
of  the  defendants  for  the  amount  claimed. 
Frank  Burlts,  the  respondent,  appeared,  and 
filed  an  answer.  What  the  case  was  called 
for  trial  the  plaintiffs  announced  to  the  court 
tha.t  they  waived  any  claim  to  a  lien  for  the 
reason  that  thoe  was  no  foundation  there- 
for, the  title  to  the  land  being  In  the  state,  and 
the  Btmcture  onuequently  not  b^ng  subject 
to  a  mechanlc'a  lien,  and  tti^  demanded  that 
the  canse  be  tried  bf  a  Jory  aa  an  action  at 
law.  The  defesidant  objected  to  this  on.  the 
ground  that  the  pleadings  showed  that  the 
cause  was  an  equitable  one.  The  coart  over- 
ruled the  objection,  and  a  Jtuy  waa  called, 
and  trial  had,  which  resulted  in  a  verdict  for 
the  ^ItttifEs.  The  defendant  filed  a  motion 
to  quash  this  vwrdlct,  and  dismiss  the  actlcm, 
upon  the  grounds  that  the  suit  was  instituted 
In  equity  ttie  purpose  of  forecloalng  a 
Uen,  and,  as  there  waa  no  foundation  for  a 
lien,  the  eourt  had  no  Jurisdiction  to  iwoceed 
with  the  cause,  and  it  should  have  been  dl» 
missed;  flma  attemptins  to  renew  the  que*- 
Uaa  previously  disposed  of.  The  conrt  gxan^ 
ed  this  motion,  set  aride  the  verdict,  and  dis- 
missed the  action,  and  p^fttotlft  appealed. 

'  Beheorittg  denied. 
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T%e  raUng  of  ttie  coart  In  quaahlnff  the 
verdict  and  dlBmlssliig  the  cause  was  errone- 
yaa.  Although  the  action  was  originally  com- 
menced in  equity,  the  court  had  anthorily 
to  pwmit  it  to  be  tried  as  an  action  at  law, 
there  being  nothing  to  give  a  court  of  equity 
Jurisdiction  thereof.  The  court  did  this,  and 
a  trial  waa  had  which  to  all  appearances  was 
a  6iir  one,  as  there  was  no  claim  made  by 
the  defendant  that  he  was  surprised  in  any 
way,  or  prevraited  fronS  having  a  fair  trial, 
by  reason  of  the  action  of  tne  court  in  the 
premises.  Judgment  reTmed,  and  cause  re- 
manded, with  a  direction  to  enter  Judgment 
upon  the  verdict  in  favor  of  the  plaintiffs. 

HOST.  ANDERS,  and  STILES,  JJ^  ooncnr. 


(6  Wuh.  Kt) 

BURT  V.  AOASSIZ  «C  aL 
(Biqirama  Court  of  WashiDgton.    April  SL, 

1803.) 

FkADDCUm  COHVBTANOBS  —  BviDBHOS— BSVIBW 

OH  Appeal. 
Where  a  debtor,  pending  a  suit  agidnst 
blm.  conveyed  property  to  hia  partner,  to  whom 
be  waa  indebted,  but  which  mdebtedness  was 
amply  secured,  and  after  the  conveyance  con- 
tinaed  to  collect  raits  from  parties  occupying 
the  land  cmvc^ed,  a  finding  that  the  conw^ 
ance  was  frandulent  will  not  be  diaturtwd  on 
appeal. 

Appeal  from  superior  court.  King  county; 
I.  jr.  Llchtoibers,  Judge. 

AcUon  by  SUos  W.  Burt  agalut  Richard 
Agassis,  Anna  H.  Panting  James  A  Panting, 
and  Frank  A  Stewart  to  set  aside  certain 
fraudulent  omveyances.  Fn»a  a  Judgment 
for  ^aintlfF.  Stewart  appeals.  Affirmed. 

Hnf^es,  Hastings  &  Stedman,  for  appel* 
lanL  BauBman,  Kelleher  &  Emory,  for  re- 
spondent. 

SCOTT.  J.  We  are  of  ttie  opiiUAn  that  the 
decision  of  the  court  holding  the  ocmveyancea 
from  the  Rmtlnvi  to  appellant  ttaadnleift  on 
the  ground  that  they  were  executed  to  hin- 
der, delay,  and  defraud  credlton  must  be 
•ustalned.  At  least  we  do  not  find  the-evl- 
doice  strong  enough  the  other  way  to  justify 
u  In  overtmning  the  same,  onder  Iti  most 
favorable  view  for  the  appelant  In  eases 
like  .this,  where  tlie  decision  tains  scdely  i^ 
<m  a  qnestion  of  £act.  It  Is  generally  not  ad- 
TlsaUe  to  burden  the  reports  with  a  detail 
of  the  evldoioe.  A  few  ol  the  more  aaUmt 
potato*  however,  will  be  stated.  At  the  time 
of  the  transfers  from  the  Pantings  to  Stew- 
art It  appears  that  James  Panting  was  In- 
debted to  Stewart  In  the  sum  of  91.7S0  only; 
that  the  wbcte  of  this  amomit  was  Oiea  am- 
ply secved  by  collateral  notes  and  otherwise; 
ttiat  Stewart  had  not  requested  any  further 
secnrlty;  that  at  said  times  a  suit  was  being 
prosecuted  against  the  Pantings  to  recover 
the  som  of  120,000;  that  James  Panting  and 
Stewart  were  partners  in  businesa  It  is 
clalned  that  the  deeds  to  the  real  estate  in 


question  were  not  Intended  as  absolnle  goo- 
veyances,  but  were  given  for  the  purpose  of 
securing  the  indebtedness  then  existing  from 
Panting  to  Stewart,  and  tor  farther  loans 
and  advancements.  The  whole  ot  said  In- 
debtedness, Including  all  advances  made,  at 
no  time  exceeded  the  sum  of  |8,000,  accord- 
ing to  appdiant's  daim.  wUle  the  valna  of 
the  property  transferred  was  greatly  in  ex- 
cess of  this.  After  said  conveyances  Panting 
CfMitlnued  to  collect  rent  from  various  parties 
occupying  said  premises.  It  Is  claimed  that 
this  was  done  as  the  agent  of  Stewart  It  Is 
conceded  that  the  suit  aforesaid  was  subse- 
quently decided  in  favor  of  the  defendants, 
but  it  was  pending  at  the  time  Mid  convey- 
ances were  made.  It  Is  further  cont«ided 
that  the  oonveyance  to  Agassis  should  be  sus- 
tained In  any  event,  bat  the  appellant  Is  in 
no  position  to  question  the  ruling  of  the  oourt 
npim  the  ocmv^anoe  made  by  him  to  Aga» 
ds,  and  Agassis  hlmodf  did  not  appeol  thm- 
from.  Judgment  affirmed. 


HOYT,  AMl^flRS,  and  STILES,  JJ^ 
car. 


9  wuh.  Hf) 

LBDDT  V.  EN03.1 
<Sa^DM  Oourt  of  Washington.    April  2t, 

18U3.) 

COVSKAHTS  ASAIKST  iNCnUBBJLlTCBS— WHAT  C<»T- 
aTITOTB»—BKEACH—IiI  ABILITY. 

1.1  Uill'a  Code,  I  1424,  provides  that  a 
warranty  deed  containing  the  word*  "convey 
and  warrant"  shall  be  construed  to  contain  ex- 

Erees  covenants  by  the  {grantor  to  the  erantea. 
Is  heirs  and  assigns,  that  the  oremises  are 
free  from  all  Incumbrances,  "and  such  cove- 
nants shall  be  obligatory  upon  any  grantor, 
hia  heirs  and  personal  represeatatlvea.  as  fully 
and  with  like  effect  aa  if  writtec  at  full  length 
in  inch  deed."  Held,  that  the  statute  did  not 
apply  to  a  deed  whicb  was  not  drawn  la  view 
of  the  statute,  and  which  set  oat  the  exact 
things  warranted  by  the  grantor. 

2.  A  covenant  which  recites  that  the  gran- 
tor eovenants,  grants,  and  agrees  that  be, 
"against  ail  and  every  p^son  and  persons 
wlionisoever  lawfullv  claiming  or  to  daSm  the 
same,  or  any  part  toereof,  shall  and  wilt  war- 
rant and  forever  defmd.  Is  a  covenant  for 
qaiet  enjoyment,  and  not  one  SCUnst  Ibcodi- 
lirances. 

a.  Uutatandina  city  and  county  taxes  at 
the  time  the  deed  Is  executed  do  not  constitute 
a  breach  of  such  covenant. 

4.  The  payment  of  sneh  taxes  by  the  gran- 
tee, twfore  any  move  is  made  to  collect  the 
same,  ii  a  voluntary  payment,  and  imposes  no 
liability  upon  the  grantor,  under  the  covenant. 

Appeid  from  sup«ior  court.  SSag  caaBtjr 

R.  Osboru,  Judge: 

Action  by  Sarah  M.  Leddy  against  John 
Bnos  for  breach  of  oovenanL  Judgment  for 
plaintiff.  Defendant  ^peals.  Reversed. 

M.  Gllllam«  for  appeUant  Fnnk  O.  Had- 
docfc.  (James  Leddy,  of  ooonsei,)  for  respond- 
ent. 

ANDERS.  J.  It  Is  only  necessaiy  for  « t» 
decide  one  of  the  questions  presokted  Iqr  tbm 
record  In  this  case,  and  that  Is  as  to  tlw  i 

*Vor  dissenting  <^nloa,  see  BA  Paa  Jt^  i 
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dencT  of  Aw  complaint  Hie  case  waa 
teonglit  to  recover  damages  for  a  breadi  of 
tlw  coTenanta  of  a  deed  made  toy  appellant  to 
the  respondent.  There  waa  no  special  eore- 
nant  against  incambrances  in  aaid  deed.  The 
only  coToiant  relied  upon  and  set  oat  In  the 
complaint  waa  aabatantiallr  aa  follows:  **And 
the  said  party  of  the  flnt  part,  bis  heirs,  ex- 
ecutors, and  admlnlstratcHv,  does,  by  these 
preeenta,  covenant,  grant,  and  agree  to  and 
with  the  said  party  of  the  second  part.  hM 
heirs  and  assigDS,  that  he,  the  said  party  of 
the  first  part,  his  heirs,  execntors,  and  admin- 
Intra  tors,  all  and  singular  the  premlSM  here- 
inbefore conveyed,  described,  and  granted  or 
mentloaed,  with  the  appurtenances,  unto 
said  party  ct  the  seccHid  part,  her  hein  and 
aaslgns,  and  against  all  and  every  person  and 
persons  whomsoever  lawfully  claiming  or  to 
dalm  Ihe  same,  or  any  part  thereof,  shall 
and  will  warrant  and  forever  defend."  The 
alleged  breach  of  covenant  was  the  fact  that 
certain  taxes  assessed  by  the  dty  of  Seattle 
and  the  county  of  King  upon  the  land  con- 
veyed were  dae  and  unpaid,  and  the  dam- 
ages sought  to  be  recovered  were  on  account 
of  the  payment  of  such  taxes.  It  is  ctrntend- 
ed  OD  the  part  of  the  appellant  that  the  cove- 
nant above  set  out  was  simply  one  for  quiet 
eatijoyment,  and  not  one  a^nst  Incambran- 
cee,  and  that,  since  the  tmly  breach  assigned 
waa  the  pxtsteoce  of  an  Incumbrance  on  the 
l»operty,  the  complaint,  upon  Its  face,  showed 
no  violation  ot  the  oovenanta  of  the  deed, 
niat  the  oovenant  bi  not  one  against  incum- 
brances Is  conceded  1^  reaptmdent,  if  the  lan- 
guage Is  to  be  construed  without  any  aid 
from  our  statute.  She  contends,  however, 
that  as  sodt  atatnta  provides  that  a  deed 
-whldk  la  made  In  the  form  preeeribed  therein 
shall  be  construed  as  a  warranty  deed,  carry- 
ing Implied  covenants,  aa  provided  for  In  said 
■tatote,  one  of  which  Is  against  incumbran- 
eea,  this  deed  must  be  construed  as  thon^ 
•adh  covenant  had  been  expressed  therein. 
We  are  unable  to  agree  with  this  contention. 
It  la  evident  that  thia  deed  waa  not  drawn  In 
view  of  such  statute,  and,  not  being  so 
drawn,  the  implleu  covenants  provided  for 
ttierein  would  not  obtain.  By  virtue  of  the 
statute,  certain  covoianta  were  implied  from 
the  use  of  the  word  "warrant"  In  a  deed. 
But  these  eoveoants  were  to  be  implied  only 
when  there  was  one  expressed.  But  where, 
as  In  this  cose,  the  grantor.  Instead  of  simply 
aalng  the  w<Mrd  "warrant,"  and  leaving  the 
■tatote  to  define  what  should  be  Implied 
thereby,  goes  farther,  and  sets  out  the  partic- 
ular thing  or  things  which  he  will  warrant 
ina^'™tf,  he  cannot  be  held  to  have  Intended 
other  covenants  than  the  ones  ihus  set  out. 
It  foHows  that  the  covenants  of  the  deed  in 
qneetion  were  only  those  for  quiet  enjoy- 
ment Such  l>elng  the  case,  was  there  a 
breach  thereof  by  reason  of  the  unpaid  taxes 
upon  the  land?  The  respondent  concedes 
that  under  the  doctrine  formerly  prlatlTig, 
midL  incumbrance  would  not  constitnta  a 


breach  of  snoh  covenants.  She  contends, 
however,  that  under  the  modem  rule,  the 
grantee  may  pay  off  Incumurances,  and,  un- 
der the  covenants  for  quiet  mjoyment  re- 
cover  the  same  from  the  grantor.  Whether 
or  not  this  is  true  as  to  any  incumbrance  be- 
fore the  same  has  been  acttvety  asserted 
against  the  grantee,  In  such  a  manner  as  to 
aidanger  his  title,  in  our  oplnkm  no  such 
right  exists  until  there  has  been,  at  least 
some  threat  that  It  would  be  so  asserted. 
The  complaint  In  this  case  does  not  show 
that  there  was  anything  being  done  by  the 
city  or  county  that  could  in  any  manner  ea- 
danger  the  title  of  the  plaintiff.  For  all  that 
appears  in  the  complaint  the  appellant  may 
have  int^ded  to  ctmtest  such  taxes  In  the 
cotirts,  and  have  thrai  set  aside,  or,  failing 
that  to  pay  them.  Under  these  circumstan- 
ces, the  payment  thereof  by  respondent  was 
a  purely  voluntary  one,  and  no  liability  was 
thereupMi  incurred  by  the  grantor  in  the 
deed  on  account  of  the  covenants  contained 
therein.  The  Judgment  must  be  reversed, 
and  the  cause  remanded,  with  InsCractlMia  to 
dismiss  the  action. 

HOYT,  SGOTI,  and  STILES,  JJ.,  floncar. 


(•  Wash.  Ml 
SAMUBL  T.  EiTTINOBR  et  al.x 
(Sapreme  Court  of  Washington.    April  2S, 
1883.) 

Fbaitdoi^t  COMvaTANOaa  —  Wbat  CJoNsrrroTB 
— Knowlbdob  or  Obantbb — PKBrsKBifcaB. 

1.  In  an  action  by  a  creditor  to  Mt  aside 
certain  transferB  aa  frandnlent.  It  appeared 
that  defendant  and  three  oth»s  purchased  pn^ 
erty  with  money  borrowed  from  a  baali,  and 
subsequently  gave  a  deed  tb^^f  to  the  bank 
cashier  as  security  for  the  loan,  under  a  dec- 
laration of  trust  wliich  waa  not  recorded. 
The  cashier  waa  also  to  bold  def^Mlant'a  in- 
terest in  the  propertT  to  secure  a  debt  owing 
the  twulc  The  value  of  the  property  waa 
speculative.  The  cashier  did  not  know  of 
plaintiff's  claim  againat  defendant,  dot  of  any 
frauduloit  Intention  on  the  part  <HF  the  lat- 
ter. HeUf  that  the  transfers  were  not  fraud- 
ulent 

2.  In  an  action  to  set  aside  a  eutvay- 
aace  as  In  fraud  of  creditors,  it  appoued  that 

it  waa  made  for  an  express  consideratioa  of 
¥5,()U0;  that  the  grantee  paid  nothing,  and 
did  not  know  of  It  at  the  time,  but  a  short 
time  afterwards  the  grantor  iaforined  him  of 
the  tranaaction,  stating  that  the  property  had 
belonged  to  his  brothers  and  himself,  that  he 
had  recdved  his  share  from  sales  made,  and 
that  bis  brothers  were  the  equitable  owam 
of  tbe  property,  whereupon  the  grantee  agreed 
to  hold  the  property  for  the  owners.  The 
deed  was  recorded  the  day  after  iu  execution, 
and  there  was  no  evidence  that  the  propvty 
waa  to  t>e  held  for  the  grantw,  or  that  the 
grantee  knew  of  any  frandnlent  intent  m  hli 
part  naif  that  the  transfer  was  not  frand- 
nlent 

3.  Where  no  trust  for  the  grantor  is  agreed 
upon  or  understood  between  him  and  tbe  gran- 
tee, but  the  object  of  the  transfer  la  to  pay 
or  secure  a  debt  the  transaction  is  valid, 
though  It  preclude  other  creditors  from  sul>- 
Jectlng  the  property  to  the  payment  of  their 
claims. 

4.  A  deed  Intended  to  operate  as  a  mort> 
^Rehearing  dsnlsd. 
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Sge  la  not  fraodolent  and  Toid  becaose  abso- 
te  In  tmm,  it  given  fai  mod  faith,  and  in- 
tended to  secure  an  actual  HndebtedneBB. 

Appeal  from  superior  court.  King  county; 

I.  J.  Ucbtenberg,  Judge. 

Action  by  L.  Samuel  against  Charles  H. 
Kittinger  and  others  to  set  aside  certain  con- 
veyances as  in  fraud  of  creditors.  From  a 
Judgment  for  defendants,  ptaintui  appeals. 
Afflrmed. 

Allen  &  Powell,  for  appellant  Preston, 
Carr  &  Preston  and  W.  It.  Bell,  (B.  F.  Blaine, 
of  counsel,)  for  respondents. 

ANDERS,  J.  On  March  16,  1891,  the  ap- 
pellant obtained  a  Judgment  against  the  re- 
spondent Charles  IL  Kittinger  In  the  supe- 
rior coui-t  of  King  county,  for  the  sum  of 
$2,233.87,  and  costs.  Executions  were  is- 
sued, and  returned  by  the  sheriff  unsatisfled, 
and  thereupon  the  appellant  brought  this 
action  against  the  respondents,  alleging  in 
his  complaint  the  rendition  of  his  Judgment, 
and  the  Issuing  and  return  of  execution  there- 
on, as  above  stated,  and  that  after  the  said 
Charles  H.  Kittinger  contracted  the  debt 
upon  which  the  said  Judgment  was  rendered, 
and  after  the  maturity  thereof,  he,  on  the 
20th  day  of  June,  1890,  pretended  to  transfer 
and  convey,  by  deed,  to  the  respondent  Von 
Tuyl,  a  large  number  of -town  lots  and  blocks 
in  Irondale  addition  to  the  town  of  Kirldand, 
hi  King  county,  and  state  of  Washingt<Mi, 
and  described  in  the  complaint;  that  after- 
wards,  and  on  January  8,  1891,  the  said 
Charles  H.  Kittinger  pretended  to  tomafer 
and  convey,  by  deed,  to  the  said  Van  Tuyl, 
certain  other  described  town  lots  situated  in 
Jackson  and  Ranler  Street  addition  to  the 
tAty  of  Seattle,  in  said  county  of  King;  that 
on  or  about  Septnnber  10. 1889.  the  Siiid  Kit- 
tinger pretended  to  transfer  and  convey,  hy 
deed,  to  the  respondents  George  B.  Kittin- 
ger and  Mary  G.  Kittinger,  his  wife,  certain 
described  real  estate,  situated  In  said  county 
and  state;  that  the  said  Kittinger,  on  the  8th 
day  of  January,  1891,  tnetended  to  transfer 
and  convey,  by  deed,  cert^  real  estate  de- 
scribed In  the  complaint,  and  rituated  In 
Kbig  county,  to  the  respondenc  C.  S.  Preston; 
that  the  said  pretended  transfers  were  made 
without  consideration,  and  tn  pursuance  of  a 
con8i>imcy  between  the  said  Charles  H.  Kit- 
tinger and  the  said  several  grantees,  with 
intent  to  hinder,  delay,  and  dofrnud  the  plain- 
tiff and  other  creditors  of  said  Kitttaiger, 
and  in  secret  trust  for  the  use  of  said  KitUn* 
ger;  that  the  said  Charles  IL  Kittinger  had 
not  at  the  time  of  said  conveyances,  nor  at 
the  time  of  either  of  them,  sufficient  prop- 
erty remaining  subject  to  execution  to  pay 
ail  of  his  Just  debts,  and  that  by  said  con- 
veyances he  rendered  himself  wholly  insol- 
vent, and  has  not  now,  nor  has  at  any  time 
since  said  conveyances,  had  sufficient  prop- 
erty subject  to  execution  out  of  which  said 
1u<Igment  could  be  made,  and  that  the  said 
Iranafeis,  and  each  and  every  thereof,  were 


made  with  full  knowledge  on  the  part  of 
said  grantees  of  the  insolvency  of  the  said 
Kittinger,  and  with  the  intent  to  hinder,  de- 
lay, and  defraud  the  plaintiff;  that  said  Kit- 
tinger has  equitable  interests,  things  in  ac- 
tion, and  other  property  which  cannot  be 
reached  by  execution,  and  the  exact  char- 
acter and  form  of  which  Is  unknown  to  the 
plaintiff,  and  the  knowledge  of  which  is 
wholly  within  the  conscience  of  said  Kittin- 
ger, and  that  he  also  has  debts  due  him  from 
persons  unknown  to  the  plaintiff;  that  said 
Kittinger  has  not  any  property  other  than 
that  embraced  In  said  conveyances,  and  the 
equitable  interests,  things  in  action,  and  other 
property  which  cannot  be  reached  by  execu- 
tion, and  the  debts  due  him  as  aforesaid,  out 
of  which  the  said  Judgment  could  be  satisfied 
in  whole  or  In  part.  And  the  prayer  of  the 
complaint  Is  that  said  transfers  be  declared 
fraudulent  and  void  as  against  the  plaintiff; 
and  that  the  lands  described  in  the  several 
deeds  of  conveyance  be  decreed  to  be  sub- 
ject to  the  lien  of  the  plaintiff's  Judgment; 
and  that  the  said  Charles  H.  Kittinger  be 
adjudged  to  pay  the  plaintiffs  Judgment  out 
of  said  equitable  interests,  things  in  action, 
and  other  property  which  cannot  be  reached 
by  execution,  and  debts  due  him,  and  all 
property  held  In  trust  for  him,  or  In  which 
he  Is  in  any  way  or  manner  beneficially  in- 
terested; and  that  the  said  Kittinger  be  en- 
Joined  from  transferring  the  property  pending 
the  snlt;  and  that  a  receiver  <tt  all  tlw  prop- 
erty which  cannot  be  reached  upcm  execution 
be  appointed,  with  authority  and  inBtnicti<»is 
to  seU  the  same,  and  apply  the  proceeds 
thereof  to  the  payment  ot  plaintiff's  Judg- 
ment The  respondoits  filed  separate  an- 
swers, admitting  that  the  property  described 
In  the  complaint  was  ctmreyed  to  the  re- 
spective parties  therein  mentioned,  at  the 
times  specified,  but  denying  all  other  allega- 
tions of  the  complaint,  except  that  the  ap- 
pellant commenced  an  action  in  the  BapetUte 
court,  and  obtained  a  Judgmmt  thwein  against 
Oharies  H.  Kittinger,  and  the  return  of  ez- 
ecutiotf  thereon  unsati^ed,  as  alleged  in  the 
complaint  Upon  the  issues  thus  framed,  the 
cause  proceeded  to  trial;  and  after  the  plain- 
tiff lud  introduced  his  testimony,  and  rested 
his  cose,  the  defradants  moved  Qie  court  to 
cUsmlss  the  acti(m,  on  the  ground  that  the 
evidence  was  Insufficient  to  sustain  the  alle- 
gations of  the  complaint.  Tbs  motion  was 
granted  by  the  court,  and  judgment  rendered 
In  favor  of  the  defendants  for  costs,  from 
which  the  plaintiff  appealed  to  tlds  court 

The  appellant  insists  that  the  ruling  of  the 
court  Is  erroneous,  and  whether  or  not  Us 
contention  is  tenable  can  only  be  determined 
by  a  review  of  the  evidence  In  the  record. 
The  burden  of  proving  tiic  fraudulent  Intent 
alleged  was  upon  the  appellant:  and,  as  he 
was  opposed  at  the  outsei  by  the  pi*esuuip- 
tion  of  honesty  and  legality  that  prevails  In 
favor  of  the  ordinary  business  transactions 
among  men.  it  was  Incumbent  upon  him  to 
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prove  by  clear  and  satisfactory  evidence  that 
the  c<mTeyances  which  he  assailed  were  In 
reality  fraudulent  and  void  as  to  him,  (Bump, 
Fraud.  Conv.  [3d  Ed.]  600,  604,  605.  and 
cases  cited;  Wa^er  t.  Law,  3  Wash.  St. 
500,  28  Pac.  Rep.  1109.  and  29  Pac.  Rep. 
92T;)  and,  if  he  has  not  done  so,  the  action 
was  rightfuily  dismissed.  It  wUi  be  olMerved 
1^  an  examination  of  the  compiaint  that  the 
action  Is  divisible  Into  as  many  distinct 
branches  as  there  are  respondents  and  trans- 
fers; and  we  will  therefore  first  examine  the 
evidence  adduced  by  the  aw>eUaut  which  fs 
BpedaUy  ai^Ucable  to  each  of  the  transfCTs, 
as  If  that  particular  branch  of  the  case  stood 
alone,  and  afterwards  conrider  that  wbi<di  Is 
pertinent  to  the  case  as  a  whole. 

As  to  the  transfer  of  the  lots  in  Irondale 
addition  to  Kiridand  to  Van  Tuyl,  the  facts, 
as  disclosed  by  the  testimony  of  appellant's 
witness,  are  briefly  as  follows:  Some  time 
before  the  execution  of  the  deed  to  Van 
Tuyl,  the  respondent  Charles  H.  Kfttlnger, 
tofrether  with  three  other  individuals,  pur- 
chased an  80-acre  tract  of  land  n^ir  Kli^- 
land,  and  subdivided  it  Into  lots  and  blocks, 
and  platted  it  as  &  town  plat  They  bor- 
rowed the  money  used  in  the  purchase  from 
the  banking  house  of  Dexter,  Hcnrton  &  Co., 
and  gave  the  bank*  or  we  of  Its  officers  for 
it,  their  note  and  a  mortgage  on  the  proper- 
ty to  Becnre  the  payment  lliem^  The  title 
from  tb^  TMidor  was  taken  in  the  name  of 
0.  H.  Kitttng^.  by  agreement  between  the 
parties  Intereated.  On  Jime  20,  1890,  in  or- 
6ep  to  remove  tbe  mortgagi^  and  thereby  fa- 
cilitate the  tranater  of  lota,  and  at  Uie  same 
time  not  deprive  the  bank  of  Its  security,  Oie 
property,  except  some  porUcms  therein,  which 
bad  been  conveyed  to  other  parties,  was  ood:* 
veyed  by  Klttlnger  to  the  respondent  Van 
Tn^  who  was  the  caatOer  of  ttie  bsnk,  by 
deed.  In  whifdi  the  cmisideratlan  stated  was 
one  dfdlar.  No  money  whatever  was  paid  by 
Tan  Tnyl  to  Klttli^er  for  the  ramv^ancc^ 
but  It  was  sgreed  between  the  parties  Inter- 
ested in  the  property  that  the  transfer  should 
be  made,  and  that  Van  Tnyl  ahonld  hold  the 
land  as  a  trustee,  to  secnre  the  bank  fbr  Uw 
sum  loaned  to  the  said  pnrdiasere,  which 
then  amonnted  to  something  over  98,000;  and 
also  in  tmst  for  the  fom:  owners^  whose  in- 
terests were  eqnal  and  undivided.  A  deda- 
ratt<m  of  tnist  was  duly  executed  and  d^v- 
ered  evldendng  this  agreement,  bat  it  was 
wrer  recorded.  It  further  appears  that 
about  this  time  the  respondent  0.  H.  Klttln- 
ger was  indebted  to  the  bank  in  the  sum  of 
about  $14,000,  besides  his  Itnbility  on  the 
Joint  note  above  mentioned;  and  it  was 
agreed  between  the  bank,  Klttinger.  and  Van 
Tuyl  that  the  latter  should  hold  Kitttnger'a 
Interest  In  the  property  as  security  for  the 
payment  of  this  additional  indebtedness  to 
the  bank.  This  latter  agreement  was  evi- 
denced by  a  written  Instrument— "An  nssign- 
ment,"  so  called— of  Klttlnger*8  interest  to 
the  bank,  but  which  was  not  Introduced  in 


evidence,  althou^  the  pai>er  seems  to  have 
been  before  the  court  at  the  trial,  and 
marked  for  identification.  After  the  delivery 
of  the  deed  to  Van  Tuyl,  the  purchase-money 
mortgage  was  canceled.  What  the  value  of 
the  Irondale  lands  was  at  the  time  of  the 
conveyance  to  Van  Tuyl  cumot  be  definitely 
ascertained  from  the  evidence.  The  wit- 
nesses fix  the  price  of  lots,  some  time  after 
the  transfer,  at  from  $50  to  $150  each,  ac- 
cording to  size,  and  the  value  of  the  land  per 
acre,  at  from  $250  to  $500,  but  state  that 
these  values  were  speculative  merely,  de- 
pending upon  the  prosecution  of  some  manu- 
facturing enterprise  that  had  been  projected 
in  that  vicinity.  No  actual  sales  were  ^own, 
and,  in  fact,  one  of  the  witnesses  testified,  in 
effect,  that  he  did  not  think  that  cash  sales 
could  have  been  made  at  the  time.  Neither 
the  number  of  the  lots  in  each  blo4^,  nor  the 
size  of  the  lots,  nor  the  number  of  acres  of 
land  embraced  In  the  deed,  are  shown,  and 
there  is  therefore  no  substantial  basis  upon 
whicli  the  value  of  the  pK^rty  can  be  intel- 
ligently estimated.  When  the  deed  In  ques- 
tion was  giv»  to  Van  Tuyl,  he  had  no  knowl- 
edge of  the  existence  of  the  appellant's  claim 
a^lnst  Klttlnger,  and  no  notice  of  any  in- 
tent on  his  part  to  defraud  the  aiK>ellant  or- 
any  other  pecwm.  The  above  Is  the  sub- 
stance of  all  the  evidence  pertinent  to  the 
conveyance  xmAer  outslderation,  and  we 
think  it  falls  to  stow  any  actual  fradd  dttier 
cm  the  part  of  Charles  H.  Kitting^-  or  Van 
TuyL  The  fact  11m.t  Van  Tuyl  sold  a  right 
of  way  throned  the  lands  transferred  to  him 
to  a  railroad  company,  and  applied  the  pro- 
ceeds in  part  payment  of  the  ^<Ant  note  held 
by  the  bank.  Is  only  material  In  so  far  as  It 
tends  to  Show  tbat  be  was  endeavorbv  to- 
comply  with  the  provUons  ia  the  declaration 
of  tmst 

In  respect  to  the  transfer  of  the  Ja<Ason 
and  Ranlw  street  property  BUttingOT  to 
Van  Tuyl,  the  appellant  proved,  by  the  deed 
which  he  Introduced  in  evidence,  that  on 
January  8, 1891,  Klttlnger  conveyed  the  prop- 
OTty  to  Van  Tuyl,  for  an  expressed  ccm- 
slderation  of  $5,000,  and  that  the  deed 
was  recorded  <m  the  ftdlowlng  day,  at  the  re- 
quest of  Kitting^;  and  he  further  proved  by 
Van  Tuyl  tiiat  be  paid  noflilng  for  tiie  deed, 
and  knew  nothing  otmcemtog  it  until  a  short 
time  afterwards,  when  Klttinger  Informed  ' 
him  ot  its  execnuon,  and  stated,  in  effect, 
that  tiie  property  had  beloi^ed  to  bis  two- 
brothers  and  himself,  and  that  he  (Klttli^e^ 
had  received  his  share  from  sales  made,  and 
that  his  brothers  were  the  equitable  owners 
of  the  property.  Van  Tuyl  thereupon  agreed 
to  hold  the  pn^erty  for  the  owners  thereot 
No  evidence  was  introduced  in  reference  to- 
this  deed  tending  to  show  that  the  property 
was  to  be  held  for  the  benefit  or  use  of  the 
grantor,  or  that  Van  Tuyl  had  any  knowl- 
edge whatever  that  the  transfer  was  designed 
to  place  the  property  beyond  the  use  of  Kit- 
finger's  creditors;  and,  while  the  transacti<Hi 
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was  an  anusual  one,  still  we  are  not  pre- 
pared to  say,  under  the  state  of  facts  dis- 
closed, that  the  conTeyance  ought  to  be  de- 
clared illegnL  Only  those  transfers  which 
are  Inhibited  by  law  are  void;  and  a  con- 
veyance of  property  In  trust  for  those  to 
whom  It  equitably  belongs  can  in  no  event 
be  void  as  to  creditors,  for  the  reason  that 
their  equities  cannot  be  paramount  to  those 
of  the  cestois  que  tnistent 

The  only  proof  oflTered  concerning  the  trans- 
fers to  George  B.  Klttinger  and  wife  was  the 
deeds,  which  show  that  on  September  16, 
ISSO,  O.  H.  Kittlnger  and  wife  made  their 
deed  of  the  pn^erty  therein  described  to 
George  B.  Kittlnger  and  wife,  for  the  ex< 
pressed  consideratloD  of  f 8,000,  which  deed 
was  recwded  on  October  5,  1889,  at  the  re- 
quest of  the  grantee,  and  that  on  September 
28,  1888,  the  said  C.  H.  Kittlnger  and  wife 
made  tiielr  deed  of  the  same  property,  to- 
geOier  with  otiier  lands,  to  George  B.  Kittln- 
ger, In  wfafdi  the  oom^deration  of  98,000  was 
expressed,  and  which  deed  was  also  recorded 
on  October  5,  1880,  at  the  reqpiest  of  the 
grantee.  Certainly,  these  cfmveyances  conld 
not  well  have  been  declared  frandolent  and 
Invalid  by  the  leanied  Jndge  who  tried  this 
cause,  upon  this  evidence  aioua. 

The  deed  of  C.  H.  Kittlnger  and  wife  to  a 
S.  Preston,  purporting  to  convey  to  him  the 
lota  In  Inmdale  addition  to  Klridand,  was, 
as  the  evidence  discloses,  In  fact  made  In 
trust  to  secure  an  eidstlng  Indebtedness  of 
Kittlnger  to  B.  M.  Carr  and  Harold  Preston 
for  cash  advanced  and  legal  services  thereto- 
fore tendered.  The  amount  of  this  Indebted- 
ness at  the  time  of  the  transrer,  as  shown  by 
the  books  of  Carr  and  Preston,  was  between 
three  and  four  hundred  dollars,  but  the  ex- 
act sum  was  not  stated.  Nor  can  Hie  real 
cash  or  market  value  of  Kittmger's  tstCTest 
at  the  time  be  deduced  from  the  testimony, 
although  the  epeculatlve  and  contingent  value 
of  one-fourth  of  the  property  was  tax  in  ex- 
cess of  the  debt  secured.  The  evidence  nega- 
tives the  idea  that  Preston  took  the  convey- 
ance with  a  secret  trust  to  hold  the  surplus 
for  Uie  use  of  Kittlnger,  or  with  any  intui- 
tion or  design  of  preventing  the  creditors  of 
Kittlnger  from  reaching  such  surplus.  He 
paid  nothing  for  the  conveyance,  and  simply 
held  the  property  for  the  liencflt  of  tliose 
creditors,  whom  Kittlnger  desired  to  prefer 
over  others.  Our  statute  denounces  as  fraud- 
ulent and  void  such  conveyances  only  as  are 
made  in  trust  for  the  use  of  the  grantor,  (1 
EIU's  Code,  8  1452;)  and  where  there  is  no 
such  trust  agreed  upon  or  understood  be- 
tween the  parties,  but  the  object  of  a  trans- 
fer of  property  is  to  pay  or  secure  the  pay- 
ment of  a  debt,  the  transaction  is  valid,  al- 
though the  effect  may  be  to  preclude  the 
creditors  from  subjecting  the  property  to  the 
payment  of  their  claims  against  the  common 
debtor.  A  debtor,  althou^  in  falling  dr- 
cnmstanoes^  has  a  ri^t,  if  be  sees  fit,  to  pay 


or  secure  any  one  or  more  of  his  creditors, 
to  the  exclusion  of  others.  Turner  v.  Bank, 
2  Wash.  St  192,  26  Pac.  Rep.  256.  The 
method  adopted  by  Kittlnger  to  secure  this 
debt  Is  open  to  suspicion,  and  is  not  to  l>e 
commended,  but.  upon  the  proof  made,  we 
do  not  feel  warranted  In  declaring  the  trans- 
action void. 

In  addition  to  the  foregoing  testimouy,  re- 
lating specially  to  the  several  transfers  which 
the  appellant  alleges  are  fraudulent  and  void, 
the  appellant  proved  that  Charles  II.  Kittln- 
ger, subsequently  to  the  time  when  he  be- 
came indebted  to  the  appellant,  made  other 
transfers  of  property,  both  personal  and  real, 
(to  trustees.  In  some  Instances,)  and  that  sev- 
eral actloDB  were  commenced  against  him, 
and  prosecuted  to  judgment  In  the  superior 
court;  and,  upon  the  whole  evidence  In  me 
record.  Hie  learned  couns^  fbr  the  appellant 
Insist  with  much  earnestness  that  the  Judg* 
ment  ought  to  be  reversed.  In  order  tbat  a 
deed  may  be  declared  frandnlent  and  raid 
as  to  creditors,  It  Is  Indispensably  neeessaiy, 
as  before  Intimated,  to  satisfy  the  court  that 
it  was  made  with  a  fraudulent  intent  on  the 
part  of  the  grantor;  and  the  question  of  in- 
tent is  generally  one  of  fftct,  and  not  ot  law. 
Where,  however,  the  Intent  ot  the  parties 
may  be  gathered  from  the  face  of  the  instru- 
ment Itoelf,  and  tb»  natural  and  Inevttalale 
omsequences  of  Its  provldons  Is  to  binder, 
delay,  or  d^rand  credltois,  or  where  an  In- 
Bfdvent  makes  a  voluntary  cMiveyance  of  Hie 
property,  the  Instrument  is  void,  as  a  om- 
<duslon  of  law.  Bump,  Fraud.  Gonv.  (3d  Ed.) 
22,  23.  See.  also,  Williams  t.  Hvans,  8  Neb. 
218.  The  conveyances  sought  to  be  set  aride 
OS  fraudulent  In  this  case  are  not  void  upon 
th^  fiice,  nor  have  either  of  them  bem 
shown  to  be  voluntary  merely,  and  htmce  the 
question  to  be  determined  Is  one  of  &ctv  to 
be  established  by  the  proofs.  It  Is  spedally 
urged,  however,  on  b^alf  ef  tbe  appellant, 
that  a  deed  absolute  In  form,  hat  Intended 
to  operate  as  a  mortgage,  is  fraudulent  and 
void  as  to  the  grantor's  other  creditora 
Upon  tlUs  proposition  the  decisions  of  the 
courts  are  not  imiform,  but  we  think  the 
weight  of  authority  U  In  favor  of  the  doc- 
trine that  such  conveyance  where  given  in 
good  faith,  and  to  secure  an  actual  indebted- 
ness, are  not  constructively  fraudulent.  Ross 
V.  D\ifa?an,  5  Colo.  85;  McClure  v.  Smith, 
(Colo.  Sup.)  23  Pac.  Hep.  780;  Muchmore  v. 
Budd.  (N.  J.  EiT.  &  App.)  22  Atl.  Rep.  521; 
Bump,  Fraud.  Conv.  (3d  Ed.)  41,  and  eases 
cited;  Walt,  Fraud.  Conv.  §  238;  Warren  v. 
His  Creditors,  3  Wash.  St  48,  28  Pac.  Rep. 
257.  A  careful  coustderntlon  of  tbe  whole 
evidence  In  the  case  falls  to  satisfy  our 
minds  that  the  dedslon  of  the  court  b^ow 
was  wrong,  and  the  Judgmmt  Is  Hxenton 
affirmed. 

DUNBAR,  a  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 
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(U  Colo.  EES) 
GATBON  r.  BOARD  OP  OOlfBS  OP 
ARCHULETA  COUNTY. 

(Soiireine  Comt  of  Colorado.  June  24,  1893.) 
Dactaios  or  Coontt  Bqakd  —  Uouivicatiox  op 

ASSBSaMBNTS— AFPIAL— COXSTITUTIOKAI.  Ii*W— 

Title  to  Acts. 

1.  The  appeal  on  disallowance  by  the  coan- 
tf  board  ot  any  petition  for  the  mooificatioa  of 
an  assessment,  provided  for  b7  Laws  1889,  p. 
24,  Mug  a  special  proceeding,  is  not  aEFected 
iff  Laws  1891,  p.  110,  reflating  appeals  in 
general  from  decisions  of  tlie  connt?  board. 

2.  Laws  1889,  p.  24.  enUtled  ^'Ao  act  to 
proTide  for  an  appeal  from  tlie  board  of  conn- 
tr  oommissioners  upon  disallowance  of  petition 
ror  modificatkm  of  assessmeot,"  provides  (sec- 
tioa  3)  that  "th*  board  <»  district  court,  in  the 
consideration  of  auch  petition,  shall  be  gor- 
emed  by  the  valnes  fixed  upon  other  assessable 
property,  similarly  situated  in  such  coanty,  for 
the  purposes  of  taxation,"  Held,  ttiat  the  act 
did  not  violate  Const,  art.  6,  f  21,  which  pro- 
vides that  "no  bill  *  *  *  shall  be  passed 
containing  more  than  one  subject,  which  stiall 
be  clearly  expressed  in  its  title." 

a  But.  if  section  3  of  the  act  of  1889  is  re- 
pugnant to  the  constitution,  the  balance  of  the 
act  remains  unaffected,  under  ConsL  art.  S,  I 
21,  providing  that,  if  ftny  subject  la  embraced 
in  uir  act  which  shall  not  be  wpnmMtA  in  the 
litle.  the  act  shall  be  void  onlr  as  to  ao  much 
thereof  as  shall  not  be  so  expressed. 

4.  Section  3  does  not  establish  a  different 
role  of  asseasmeDt  from  that  providing  that  all 
ptoi>ertj  shall  be  assessed  at  Its  luU  cash 
value. 

Error  to  district  court,  Archuleta  cotlnty. 

Petition  filed  by  Thomas  B.  Catron  before 
the  board  of  county  commissionera  of  Archu- 
leta county  to  modify  an  asBesBmeut  Modl- 
dcation  was  refused,  and  petitioner  appealed 
to  the  district  court.  Prom  a  Judgment  of 
that  court  dismissing  the  appeal,  petitioner 
brings  error.  Keversed. 

The  other  facts  fully  appear  In  the  toUow-' 
ing  statement  by  HAYT,  C.  J.: 

Flatntill  In  emH-,  a  nonresident  owner  of 
property  situate  In  Archuleta  county,  filed 
his  petition  l>efore  the  county  commissioners 
of  tbat  county  complaining  of  the  assessment 
of  his  property  for  taxation  by  the  county  as- 
:4e8Sor.  By  the  petition  It  Is  shown  that 
lie  Is  the  owner  of  that  part  of  the  TieD- 
ra  Amarilla  grant,  situate  in  Archuleta 
cmmty.  comprldng  about  86,000  acres  of 
land.  It  la  alleged  that  In  the  year  1891  this 
land  was  assessed  by  Archuleta  county,  for 
the  pnrpoaea  of  taxation,  at  75  <%nt8  per 
acre;  that  aiUd  assessment  was  made  with* 
ont  the  consent,  and  against  the  will,  of 
petltlono',  and  la  excessire.  The  petlti(m 
further  aUeges  **that  4,680  acres  of  said 
lands  are  worth  no  more  than  $1.60  per  acre, 
and  11,500  ures  of  satd  lands  are  worth  no 
more  than  $1.25  per  acre,  and  that  the  residue 
thereof;  consisting  of  69^20  acres.  Is  <tf  th« 
value  of  no  more  than  one  cent  per  acre; 
that  said  tract  of  land  was  assessed  by  the 
said  county  for  the  whole  sum  of  $04,500, 
when  the  true  cash  value  thereof  did  not 
exceed  the  whole  sum  of  $22,003.20."  This 
petition,  which  Is  duly  verified.  Is  to  the  form 
required  by  the  act  of  1S89.  At  a  regular 
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mating  of  the  board  of  county  commlatf  mien 
this  petition  was  takra  up  tor  consideration. 
Evidence  of  witnesses  was  talten,  and,  after 
argument  by  counsel,  the  commissioners  re- 
fused to  modify  the  assessment,  and  entered 
an  order  accordingly.  From  tliis  action  of 
the  board  of  county  commissioners,  the  plain- 
tiff In  error  gave  notice  of  an  appeal  to  tha 
district  court.  He  thereupon  paid  the  taxes, 
as  required  by  the  statute,  as  a  condition  to 
the  granting  of  the  appeal,  tendered  his  tXMid, 
which  was  duly  approved  and  filed,  and  the 
cause.  In  due  time,  was  transferred  to  the 
district  court  of  Archuleta  county.  After 
the  cause  reached  the  district  court,  the  petl-' 
tlon  filed  before  the  board  of  county  commla- 
sloners  was  supplemented  hy  a  complaint  oa 
the  part  of  the  plaintiff.  The  complaint  1% 
in  snbstance,  a  reiteration  of  the  facts  stated 
In  the  petition.  To  this  complaint  a  demurs 
rer  was  filed.  As  grounds  of  demurrer,  th* 
county  alleged  that  the  complaint  did  not 
state  facts  sufficient  to  ctxistltnte  a  cause  of 
action,  and  that  the  district  court  had  no 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion. Thereafter  audi  proceedings  were  had 
before  the  district  court  that  the  demurrer 
was  sustained,  and  the  appeal  dismissed. 
To  reverse  this  Judgment,  die  case  Is  bron^t 
here  upon  error. 

John  H.  Knaebd  and  Charles  A  Johnsoo, 
for  plahiUft  In  wror.  Ulller  &  ReeaSb  toe  d» 
f  endant  In  error. 

HAYT,  C.  J.,  (after  stating  the  facts.)  We 
are  not  advised  by  the  record  of  the  spedflo 
reason  assigned  by  the  court  below  for  the 
dismissal  of  the  appeoL  It  is  stated  by  coun- 
sel for  plaintiff  in  error  tliat  It  was  dismissed 
because  the  district  court  was  of  the  opinion 
that  the  act  under  whldi  the  appeal  was 
taken  was  unconstitutional  and  void.  That 
such  was  the  reason  of  the  action  of  the 
district  court  is  In  fact  conceded  by  defendant 
In  error,  altiiough  In  this  court  It  la  furtiiw 
contended  that  the  complaint  does  not  state 
f&cts  sufficient  to  ctmstltute  a  cause  of  ac- 
tion. Theatatntoof  1688,  providing  for  an  ai^ 
peal  upon  disallowance  by  the  hoard  of  county 
commissioners  <tfany  petition  for  modification 
of  assessmmt  toe  taxation,  contains  quite  ei^ 
pUdt  directions  tor  the  regnlatioai  of  the  pra» 
tice  In  such  cases.  It  provides,  among  other 
things,  that  a  petition  may  be  presented  within 
a  certain  time  to  the  board  of  coimty,  commliH 
sloners  by  the  party  aggitered,  and  spedflea 
what  such  petition  shall  contain.  It  Is  fnr^ 
ther  provided  tiiat.  In  case  the  prayw  of  audi 
petition  be  not  granted,  the  cause  may  be 
taken  to  the  district  court  by  appeal,  lltere 
are  no  provisions  In  refermce  to  written 
pleadings  In  the  district  court  The  act  la 
Intended  to  provide  a  summary  mode  of  r^ 
lief  in  cases  of  unjust  assessment,  and  the 
petition  to  the  board  of  cotmty  commission- 
ers constitutes  the  pleading  upon  which  the 
petitioner  is  required  to  rest  his  case.  The 
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filing  of  a  complaint  In  the  district  court  wfas 
entirely  nnnecessary,  and  It  might  have  been 
stricken  from  the  files  as  Irrelevant  had  that 
motion  been  iaterpoaed  by  the  comitj.  xbis 
being  a  special  proceeding,  it  Is  not  affected 
by  the  act  of  1891,  (Seas.  Laws  1891,  p.  110.) 
We  shall  therefore  consider  the  case  in  this 
CO  art  entirely  upon  the  petition  presented  to 
the  board  of  county  commissioners  and  the 
statute  authoring  an  appeal  to  the  district 
court.  This  statute  will  be  found  in  the 
Laws  of  18S9,  p.  24.  The  particular  prorl- 
sion  of  the  constitution  which  the  act  is  sup- 
posed to  contravene  Is  section  21  of  article 
IS,  which  provides:  "No  bill,  except  general 
appropriation  bills,  shall  be  passed  contain- 
ing more  than  one  subject,  which  shall  be 
clearly  expressed  In  Its  title;  but,  If  any  sub- 
ject shall  be  embraced  in  any  act  wmch 
shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed/'  In  applying  this 
constitutional  provision  to  the  act  in  que8tl<Hi, 
we  may  be  aided  by  a  brief  resume  ot  the 
history  of  the  provlaloii. 

At  one  time  the  preflxinir  of  a  title  to  an 
act  was  deemed  of  so  Uttile  importance  that 
It  was  the  practioe  In  parUament  to  allow  the 
clerk  of  the  house  In  which  the  UU  originated 
to  supply  the  title..  Such,  however,  has  not 
been  the  role  bi  this  country.  Here,  from 
the  earliest  times,  tt  has  been  the  practice  of 
both  houses  to  aid  In  framing  the  title.  It 
was  1^  reastm  of  such  l^lslatlve  sanction 
that.  In  order  to  ascertain  the  object  of  an 
act,  for  the  purpose  of  cmistnilng  doubtful 
Unguage,  an  examination  of  the  title  has 
be^  frequHitly  resorted  to  hf  the  oonrts.  In 
tills  way  the  title  of  an  act  was  first  given 
Importance,  and  the  exerdse  ot  care  in 
framing  It.  as  well  as  the  body  of  the  act, 
became  necessary.  Recently,  by  constitution- 
al provlBdcm,  in  some  of  the  states  somewhat 
similar  In  diameter  to  our  own.  the  title  has 
been  made  a  matter  of  primary  importance. 

In  considering  this  constitutional  provision. 
It  is  Important  to  bear  In  mind  the  evils 
sought  to  be  corrected  thereby.  The  practice 
of  putting  together  la  one  bill  subjects  having 
no  neoeaeary  or  proper  connection,  for  the 
purpose  ot  enlisting  In  support  of  sndh  bill 
the  advocates  of  each  measure,  and  thus  se- 
curliig  the  enactment  of  measures  that  could 
not  be  carried  upon  their  merits,  was  un- 
doubtedly one  of  the  evils  sought  to  be  eradi- 
cated. Another  object  Is  to  prevent  surprise 
and  ffand  from  being  practiced  upon  legis- 
lators, and  to  apprise  the  people  of  the  sub- 
jects of  legislation  by  the  titles  of  the  bills, 
so  that  they  might  have  an  opportunity  to  be 
heard  by  petition  or  otherwise.  But  few 
are  able  or  care  to  take  the  time  nec- 
essary to  keep  Informed  of  all  the  legislation 
proposed  at  a  single  session,  where  it  is  nec- 
essary to  examine  in  detail  every  bill  In  or- 
der to  obtain  this  information.  When,  how- 
ever, each  proposed  act  is  con0ned  to  a  sin^e 
subject,  and  that  subject  Is  clearly  expressed  In 


the  title,  those  Interested  are  put  upon  In- 
quiry when  le^slatlon  Is  proposed  affecting 
such  subject,  without  its  being  necessary  for 
them  to  examine  every  bill  for  the  purpose  of 
seeing  that  nothing  objectionable  Is  colled  up 
within  the  folds  of  the  measure.  So  far  as 
the  first  of  the  above  evils  Is  concerned,  im- 
fortunately,  neither  this  nor  any  other  provi- 
sion yet  devised  upon  the  subject  has  pro- 
duced the  desired  result  Even  a  casual  In- 
vestigation Into  the  methods  adopted  by  mod- 
em legislators  will  show  that  the  passage  of 
any  bill  upon  Its  Intrinsic  merits  Is  of  rare 
occurrence,  logrolling  being  as  successfully 
carried  on  to  secure  the  passage  of  a  numlier 
of  bills  upon  different  subjects  as  if  the  same 
legislation  oould  as  formerly  be  Included  In 
a  single  hill.  The  constitutional  provision.  It 
is  believed,  however,  does  fumi^  a  remedy 
for  the  other  evils  against  which  It  Is  direct- 
ed. Speaking  generally  of  this  provision,  It 
is  to  be  observed  that  It  was  not  designed  to 
hinder  or  unnecessarily  obstruct  legislation ; 
but,  to  prevent  Its  having  this  effect,  it  most 
have  a  reastmaUe  and  liberal  construction. 
When  so  construed.  It  Is  neithw  unreason- 
able nor  difficult  to  comity  with  it. 

In  Re  Breene.  14  Colo.  401,  24  Pac.  R^  3, 
this  court  said:  "When  Intelligently  and  care* 
fully  obflerred,  it  embarrassea  proper  legtela- 
tion  bat  little.  The  general  assembly  may. 
within  reason,  make  the  title  ot  a  bill  as  com- 
prehensive as  It  chooses,  and  thus  cover  legis- 
lation relating  to  many  minor,  but  associated, 
matters."  From  this  language  and  what  ttA- 
lows  In  the  same  opinion  it  Is  manifest  that 
the  goierallty  of  a  title  ti  oftener  to  be  com* 
mended  Uian  critidaed,  the  constitution  be- 
ing sufficiently  compiled  with  so  icmg  aa  the 
tfnatters  contained  In  the  UU  are  directly  ge^ 
mane  to  the  subject  upressed  In  the  titie. 
LegtslatMis  freqnoitly,  and  sometimes  good 
lawyers,  tall  Into  the  mistake  of  entorlng  into 
parUcnlars  in  the  titie,  thereby  curtailing  the 
scope  of  the  l^lalation  which  might  pn^)erly 
be  enacted  within  the  limits  of  a  single  act 
So  far  as  tiie  title  to  the  act  In  question  Is 
concerned,  tt  furnlslies  some  foundation  for 
the  statement  of  counsel  to  the  effect  that 
the  title,  hy  its  very  awkwardness,  discloses 
a  special  solicitude  on  the  part  ot  the  l^lsla- 
ture  to  conform  to  the  spirit  as  well  as  the 
letter,  of  the  constitution.  While  a  shorter 
and  more  comprehensive  titie  would  have 
been  advisable,  stui  we  are  not  prepared  to 
say  that  the  title  selected  Is  Insufficient  to 
cover  the  provisions  of  the  act  The  titie  Is 
"An  act  to  provide  for  an  appeal  from  the 
board  of  county  commissioners  upon  disal- 
lowance of  petition  for  modification  of  as- 
sessment" By  this  we  are  apprised  that  the 
action  of  the  board  of  county  commissioners 
in  the  premises  may  be  reviewed  upon  ap- 
peol.  The  first  section  of  the  act  specifies 
certain  matters  that  are  required  to  be  In- 
B<>rted  in  the  petition.  As  this  petition  Is  the 
basis  of  the  proceeding  upon  the  appeal,  as 
wedl  aa  before  the  board  of  county  commls- 
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■kmen,  a  mqolremait  .  tliat  It  nnut  ooateln 
certain  aHegatkxA  la  cwtelsly  germane  to 
ttae  nibject  <tf  ^tpeals,  as  expressed  In  ttie  tt- 
tle;  and  the  act,  In  this  respect.  Is  not  obnA- 
loiiB  to  Uie  eonstltutioiuil  proTlsl<ni  invoked. 
We  are,  Itowerer,  advised  by  counsel  that  It 
was  upMi  section  3  of  the  act  that  the  court 
resolTed  the  constitutional  point  against  tiie 
petition.  Seetl(m  3  reads  as  follows:  "Sea  & 
The  board  or  district  court.  In  the  considera^ 
ttoo  of  such  petition,  shall  be  governed  by 
the  values  fixed  upon  other  assessable  prop- 
txtj,  similarly  situated  lu  such  county,  for 
the  purposes  of  taxation."  This  provision 
was  undoubtedly  inserted  In  view  of  the  re- 
quirement our  C(mstitatlon  that  all  taxes 
shall  be  uniform  ttpon  the  same  class  of  sub: 
jects  within  the  territorial  limits  of  the  au- 
thority levying  the  taxes.  There  certainly 
cannot  be  any  uniformity  of  taxes  unless 
there  is  uniformity  In  the  mode  of  making 
assessments.  In  Wolty  on  Assessments  (page 
327}  It  Is  said:  "Uniformity  Id  taxing  implies 
equality  in  the  burden  of  taxation,  and  this 
equality  of  burden  cannot  exist  without  uni- 
formity In  tue  mode  of  assessment,  as  well  as 
in  the  rate  of  taxation."  The  petltjotier  be- 
ing a  nonresident,  his  rights  are  also  guaran- 
tied by  the  election  ordinance  under  which 
Colorado  was  admitted  as  a  8tat&  This  pro- 
vides tbat  "the  lands  belonging  to  citizens  of 
the  United  States  residing  without  said  state 
shall  never  be  taxed  hlgh»  than  the  lands  be- 
longi  ng  to  residents  thereof."  See  section  210, 
p. lOe.Hill'sCoDstltutionalAnnotatlonB.  Aside 
from  this,  if  we  are  to  assume  that  section  3  of 
the  act  in  question  Is  repugnant  to  the  consti- 
tutional provisioD  relied  upon,such  conclusion 
can  in  no  way  destroy  the  balance,  of  the  act, 
as  it  Is  manifest  tbat  conferring  a  right  of  ap- 
peal to  the  district  court  is  the  principal  object 
of  .the  act,  and  this  right  In  no  way  depends 
upon  the  validity  of  section  3.  Such  woidd 
be  the  result  upon  principles  well  established 
elsewhere,  and  with  us  embodied  as  a  condi- 
tion In  the  constitutional  inhibition  relied 
upon,  the  framers  of  our  constltutioh  hav- 
ing emphasized  the  matter  by  using-  the 
following  language:  "But,  if  any  subject 
shall  be  embraced  In  any  act  which  shall 
not  be  expressed  tn  the  title,  such  act  atmll 
be  void  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed."  We  ara  of  opinion, 
howevor,  that  the  matter  embraced  In  sec- 
tl<Hi  3  Is  sufficiently  germane  to  the  subject 
expressed  In  the  title  of  the  act  to  relieve 
thB  sectton  from  constltutloaal  objection. 
WlMD  examined  It  wUl  be  found  no  more 
UUB  a  regolatlon  ot  tb»  iffoceedlngs  upon 
appeal,  and,  aa  ancih,  does  not  fall  wittiln 
the  mischiefs  sought  ta  be  prevented  by  the 
constitutional  provlrion.  It  is  nether  re- 
pugnant to  the  letter  or  spirit  of  the  inhibi- 
tion. Gofdey*  Const  Llm.  176;  Blurphoy 
V.  Menard,  11  Tex.  673. 

In  au^OTt  of  the  deddon  of  the  district 
omirt,  it  la  sold  Uiat  section  8  establishes 
a  different  rule  of  ■■aeaament  from  that 


generally  In  force  in  fbm  stato.  This  argu- 
ment la  founded  upon  Oioae  iwovUona 
the  atatate  requiring  aU  property  to  be 
asseaaed  at  Ita  full  caah  value.  TO  give 
this  argumoit  any  force  whatever,  we  must 
assume  that  the  puUlc  offlceiB,  In  making 
assessments  of  property  In  Archuleta  coun- 
ty, have  violated  their  oaths,  and  disregard* 
ed  the  law.  This  la  on  assumption  that  wa 
are  not  at  Uboly  to  indulge,  if  we  were  ao 
Inclined,  as  we  are  not  The  law  presume 
that  public  officers  discharge  their  public 
duties  in  conformity  with  the  statutes,  and 
the  burden  of  showing  the  contrary  rests 
upon  him  who  relics  thereon.  By  the 
terms  of  section  3  the  district  court,  tn 
fixing  the  value  upon  appeal.  Is  to  be 
governed  by  the  values  fixed  for  the  purpose 
of  taxation  upon  oth^-  real  property  In  such 
county.  Assuming,  as  we  must  in  the  ab- 
sence of  proof  to  the  contrary,  that  the 
officers  consdentlously  obeyed  the  law  In 
fixing  the  values  of  such  other  property,  the 
rule  provided  for  fixing  the  value  upon  ap- 
peal is  the  same  as  in  oth^  cases.  Our  con- 
clusion Is  that  the  act  in  question  Is  not  ob- 
Jectionabie  to  the  constituttonal  provision 
relied  upon.  The  Judgment  of  the  district 
court  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion.  Reversed. 


(U  Colo.  900) 

WADSWORTH  v.  UNION  PAa  RT.  00. 

(Supreme  Court  of  Golwsdo.    Uay  29,  1883.) 

Railroad  Com  fakibs— Stock  Killino Consti- 
tutional Law— Dns  FROcesa  or  L^v — ^Dbpbhd- 
BST  Statutort  Provisions— Plbadirob—Noh- 

BUIT— ObITBR  DlCTCM. 

1.  Where  the  court  aonoanced  that  a  new 
trial  should  be  allewed,  and  plaintiff  then  de- 
clared that  he  elected  to  stand  by  his  casft  aa 
made,  and  therenpon  the  court  dismissed  tb« 
actioB.  Md,  tbat  the  circumataoces  showed 
tbat  all  parties  intended  to  treat  the  case  aa 
tbouRh  the  court  bad  dismissed  the  action  or 

E ranted  a  nonsuit  oo  the  Kroond  that  plaintiff 
ad  failed  to  "prove  a  safficiait  case  for  the 
Jury." 

2.  The  Code  of  Gfvil  Procedure  oontem- 
platee  that  the  substance,  and  not  the  mere 
form,  of  judicial  proceedings  sliall  be  regarded 
la  determining  the  riehts  of  parties. 

3.  Where  the  evidence  is  conflicting,  or  of 
such  a  character  that  different  conclnaions 
may  be  reasooably  drawn  therefrom,  tlie  case 
presMits  a  -question  of  fact  for  the  jury  under 
proper  instructions. 

4.  Though  the  dismissal  of  an  action  may 
not  be  warranted  oo  the  ground  stated  in  the 
jodgment  order,  yet.  If  the  record  discloses 
other  KTounds  which,  as  a  mattw  of  law,  show 
that  plaintiff  was  not  entitled  in  any  event  to 
recover  in  the  action,  a  Judgment  or  dismissal 
may  be  upheld. 

6.  Under  the  stoclE-Uillng  act,  as  amended 
la  1885,  before  a  person  could  claim  that  a 
railway  company  owed  bim  any  duty  in  re- 
spect to  femnng  Its  railway.  It  was  necessary 
for  him  to  allege  that  he  was  the  owner  or 
holder  of  land  adjacent  to  such  railway;  that 
he  had  requested  the  railway  company  to  fence 
its  line,  put  in  cattle  guards  and  gateways: 
and,  moreover,  according  to  said  act,  the  rail- 
way company  oould  not*  by  oomplying  with 
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Buch  r^nnest,  exempt  itself  from  the  nncondl- 
tional  liability  otherwise  imposed,  except  si 
against  the  party  makisg  the  request. 

(J.  It  is  not  every  remark  ia  a  judirfal 
opinion  that  amounts  to  a  judicial  decision. 
General  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  beTond 
the  case,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit 
when  the  very  point  is  presented  for  decision. 

7.  A  legislative  act,  within  the  qibere  of 
legislative  power,  and  not  &□  nicroachment  up- 
on the  province  of  some  other  department  of 
the  government,  will  be  upheld,  unless  clearly 
in  conSict  with  some  provision  of  the  constitu- 
tion of  the  state  or  nation,  or  in  violation  of 
some  private  right  thereby  secured. 

S.  By  the  stock-killing  statute  of  1885 
(sections  13,  14)  a  railway  company  might  be 
denied  "the  equal  protection  of  the  laws,"  and 
derived  of  its  property  "without  due  process 
of  law,"    Such  a  statute  is  unconstitutional. 

9.  Where  the  sections  of  a  statute  mast 
be  construed  together  as  dependent,  and  not  as 
ind^ndent.  provisions,  the  invalidity  of  one 
part  invalidates  other  parta 

(Syllabus  by  the  Court) 

Error  to  district  court,  Park  county. 

Action  by  Fred  M.  Wadsworth  against  the 
Union  PaciQc  Railway  Company  for  the  kill- 
ing of  a  horse.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  setting  the  same 
asAde  and  dismissing  the  action,  he  brings 
error.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  ELLIO'rr,  J.: 

This  action  was  founded  upon  chapter  03, 
Gen.  St  1883,  as  amended  by  the  act  of 
1885.  Section  13  and  amended  sections  14 
and  15  are  as  follows: 

"Sec.  13.  That  every  railroad  or  railway  cor- 
poration or  company  operating  any  line  of 
railroad  or  railway  or  any  branch  thereof 
within  the  limits  of  this  state,  which  shall 
damage  or  kill  any  horse,  mare,  gelding.  Oily, 
jack,  jenny,  or  mule,  or  any' cow,  heifer,  bull, 
ox,  steer,  or  calf,  or  any  other  domestic  ani- 
mal, by  running  any  engine  or  engines,  car 
or  cars,  over  or  against  any  su<^h  animal, 
shall  be  liable  to  the  owner  of  such  animal 
for  the  damages  sustained  by  such  owner  by 
reason  thereof. 

"Sec.  14.  If  the  owner  of  any  animal  or 
animals  so  killed,  or  his  or  her  authorized 
agent,  shall  make  affidavit  before  some  offi- 
cer authorized  to  administer  oatlis  that  he  or 
she  was  the  owner  or  authorized  agent  of 
the  owner,  of  the  recorded  brand  found  upon 
the  animal  or  animals  so  idlled  or  damaged 
at  the  time  of  such  killing  or  damaging,  and 
such  persons  shall,  within  ^  months  after 
such  killing  or  damaging,  deliver  such  affi- 
davit to  the  agent  or  any  officer  of  such  com- 
pany or  corporation,  together  with  a  certifl- 
cnte  of  his  or  her  mark  or  brand,  tmder 
official  seal  of  any  officer  authorized  by  law 
to  record  such  mark  or  brands,  or  shall 
make  affidavit  that  the  animal  killed  or  dam- 
aged, as  aforesaid,  had  no  recorded  mark  or 
brand,  and  that  he  or  she  Is  the  ownw  of 
such  animal,  describing  It.  and  the  corpora- 
tion or  company  ehall  pay  to  stich  person  de- 


livering nidi  affidavit  and  certlflrate.  or  sam 
affidavit  last  aforesaid,  as  follows:  Schedule. 
For  American  sheq;),  each,  two  dollars  and 
fifty  cents,  (¥2.G0;)  for  Mexican  sheep  and 
goats,  one  dollar  and  fifty  cents,  (f  1.50;)  for 
Texas  cattte,  yearlings,  twelve  dollars,  <j$tZ.- 
00;)  for  Texas  cattle,  two  years  old,  seventem 
dollars,  ($17.00;)  for  Texas  cattle,  three  years 
old.  steers  and  cows,  twenty  dollars,  <$20.00;) 
for  Texas  cattle,  four  years  old  steers  or 
over,  twenty-fire  dollars,  ($25.00;)  for  Ameri- 
can yearlings,  fifteen  dollars,  ^15.00;)  for 
American,  two  years  old,  twenty  dollars; 
($20.00;)  for  American,  three  years  old,  steers 
and  cows  of  all  ages,  twenty-eight  dollars, 
($28;)  for  American,  four  years  old  steers 
and  over,  thirty-four  dollars,  ($34;)  for 
calves,  ten  dollars,  ($10.)  The  above  price, 
when  paid,  shall  be  payment  In  full.  All 
Texas  and  Mexican  cattle  shall  be  considered 
as  Texas  cattle,  and  half-bloods  shall  be 
classed  as  American  cattle.  Thoroughbred 
cattle,  milch  cows,  high-grade  American  cat- 
tle and  grade  bulls  shall  be  paid  for  at  their 
cash  value.  TlioroHghbred  sheep  shall  be 
paid  for  at  their  cash  value;  horses, 
moles,  and  asses  «hall  be  paid  for  at 
thoir  cash  value:  provided,  that  no  roil* 
road  company  shall  at  any  time  be  re- 
quired to  pay  more  than  the  market  valne 
of  any  animal  killed  or  damaged,  except  as 
hereinafter  provided.  In  all  cases  where 
such  railroad  company  or  corporation  shall 
kUl  any  of  the  stock  mentioned  in  this  act, 
and  for  which  no  price  or  sum  Is  fixed,  the 
owner  or  agent  of  such  stock  shall,  after  the 
ffiing,  as  aforesaid,  of  an  affidavit  and  certifi- 
cate of  brand  or  affidavit  of  ownership,  whldi 
affidavit  shall  contain  a  statement  of  class, 
grade,  and  value  of  such  animal  or  animals, 
select  some  disinterested  freeholder  of  the 
county  where  such  killing  .took  place,  and 
shall  notify  such  company  or  corporation  of 
said  selection,  and  such  company  or  corpora- 
tion shall,  within  three  days  thereafter,  se- 
lect, some  suitable  person  to  act  with  person 
so  selected,  and  the  two  so  selected  shall 
select  a  third,  and  the  three  so  selected  shall, 
without  delay,  proceed  to  appraise  the  value 
of  the  stock  so  killed  or  damaged,  a  m:/jority 
of  which  three  appraisers  shall  be  sufficient 
to  determine  the  same;  and  shall  certl^. 
under  oath,  such  appraisement  to  an  agent 
or  superintendent  of  mch  company  or  cor^ 
poration.  In  case  such  rallroiid  or  corpora- 
tion shall  refuse  or  neglect  to  appoint  such 
appraiser.  It  shall  be  the  duty  of  the  justice 
of  the  peace  nearest  to  the  place  where  such 
stock  was  so  killed  or  damaged  to  select 
three  disinterested  persons  as  appraisers,  and 
administer  to  them  an*  oath  to  honestly  ap- 
praise the  value  of  such  stock,  which  ap- 
praisers shall,  without  delay,  appraise  and 
forward  to  ^uch  justice  the  result  of  such 
appraisement,  which  justice  shall,  within  ten 
days  thereafter,  forward  to  an  agent  or 
superintendent  of  such  railroad  or  corpora- 
tion, a  certificate  of  tbe  result  ot  such  ap- 
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pralsement  and  the  costs  thereof;  and  such 
railroad  or  corporation  shall,  within  thirty 
days  after  the  receipt  of  such  certificate,  pay 
to  the  owner  of  the  stock  so  killed  or  dam- 
aged, or  to  his  or  her  authorized  agent,  the 
amount  of  such  appraisement,  together  with 
all  the  costs,  as  aforesaid;  and  In  all  cases 
where  the  value  of  snch  stoc^  Is  ratabUshed 
1^  this  act  such  company  or  corporation  shall 
pay  for  such  stock  wltliln  thirty  days  after 
the  delivery  of  the  affidavit  and  certificate 
of  ownership  of  brand,  or  affidavit  of  owner- 
ship of  said  stock,  and.  If  any  such  ccHnpany 
shall  so  fail  to  i>ay  for  such  stock  within 
thirty  days  after  the  delivery  of  such  affi- 
davit and  certificate,  snch  company  shall  be 
liable  for  double  the  value  the  appraised  or 
schedule  value  of  any  such  animal  or  animals, 
together  with  reasonable  attorneys*  fees,  to 
be  allowed  by  the  court;  and  all  persons 
selected  or  appointed  under  tills  section  shall 
receive  the  sum  of  one  dollar,  to  be  paid  by 
said  railroad  company  or  corporation,  as 
hereinbefore  provided:  provided,  that  any 
railroad  company  having  fenced  its  line  of 
road,  or  any  part  thereof,  or  who  may  here- 
after fence  Its  road,  or  any  part  thereof,  with 
a  good  and  lawful  fence,  and  put  In  good 
and  sufficient  cattle  guards,  and  have  put  in 
gateways  upon  and  across  their  said  railroad, 
at  the  request  of  persons  holding  or  owning 
land  adjacent  to  said  railroad,  for  the  private 
use  and  accommodation  of  said  adjacent 
owners  or  holders  of  land,  said  railroad  com- 
pany shall  not  l>e  hold  liable  for  the  kilUng 
or  injury  of  any  stock  getting  through  said 
gateways,  belonging  to  said  party  at  whose 
request  and  for  whose  accommodation  said 
gateway  was  made,  unless  such  killing  or  in- 
Jury  was  occasioned  by  the  fault  or  negli- 
gence of  said  railroad  company  or  Its  em- 
ployes. 

"Sec.  15.  Every  railroad  company  shall 
keep  a  book  at  the  coimty  seat  of  each  coun- 
ty through  which  their  road  runs:  provided, 
tiiat  said  road  runs  or  passes  through  the 
county  scat.  If  such  railroad  does  not  pass 
through  the  county  seat,  then  such  book  shall 
be  kept  at  the  principal  town  in  the  county 
through  which  it  passes;  and  it  Is  hereby 
made  the  dnty  of  the  said  company  to  cause 
to  be  entered  In  said  book,  within  fifteen  dnys 
after  the  killing  of  any  animal,  a  description, 
as  nearly  as  may  be.  of  such  anlmaU  its 
color,  age,  marks,  and  brands,  and  shall,  keep 
said  book  Bobject  to  the  Inspection  of  per- 
sons  claiming  to  have  had  animals  killed. 
tShoold  any  compftoy  fitil  to  ke^  said  book, 
or  to  file  such  notice,  in  the  manner  heroin 
provided,  or  to  enter  tberotn  such  descilp- 
tioa  of  any  animal  killed,  for  a  period  of 
fifteen  days  thereafter,  such  company  shall 
be  liable  to  the  owner  of  such  animal  to  an 
amount  twice  the  full  value  tbereol"  Cten. 
St  1883.  p.  814;  Sess.  Laws  1SS5,  pp^  3<H, 
338. 

WadBwortb  was  plalntUt  below.  The  TJn- 
ton  Padflc  Railway  Company  was  defendant. 


At  the  October  term,  1887.  the  cause  ma 
tried  by  a  Jury,  and  verdict  rendered  in  plain* 
tiff's  favor.  A  motion  for  a  new  trial  was 
interposed  by  defendant,  and  at  a  Bubsequ«it 
term  the  following  proceedings  were  had 
and  entered  of  record:  "And  afterwards, 
and  on  the  25th  day  of  April,  1888,  the  same 
being  one  of  the  regular  juridical  days  of  the 
Aprti,  1888,  term  of  the  said  court,  the  motion 
for  new  trial  aforesaid  having  tteen  continued 
for  further  hearing  to  said  last-named  term, 
and  having  been  argued  in  chambers  mean- 
while in  vacation,  and  now  coming  on  for 
final  hearing  and  determination,  and  the 
court,  being  of  the  opinion  that  said  motion 
should  be  allowed,  but  plaintiff  electing  to 
stand  by  his  case  as  made,  doth  order  and 
adjudge  that,  thero  being  no  evidence  that 
defendant's  engine  or  cars  ran  over  or  against 
the  horse  of  plaintiff  herein  In  question,  said 
animal,  upon  the  contrary,  appearing  to  have 
run  into  or  against  the  moving  train  of  de- 
fendant's cars,  this  action  of  plaintiff,  under 
the  statutes  counted  upon  therein,  does  not 
lie,  and  the  same,  the  evidence,  and  the  ver- 
dict herein  notwithstanding.  Is  dismissed  at 
the  costs  of  the  plaintiff."  The  pi  Intlff  seeks 
a  reversal  of  this  judgment  by  writ  of  error. 

Bailey  &  Wilkhi,  for  plaintiff  In  error. 
Teller  &  Orahood  and  C.  M.  Kendall,  for 
defendant  in  error. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
The  (lIsmlBsnl  of  the  action,  as  shown  by  the 
record.  Is  assigned  for  error. 

1.  The  dismissal  was  somewhat  Irregular, 
but  it  is  not  difficult  to  understand  Its  mean- 
ing. The  cause  had  been  tried  by  jury,  result- 
ing in  a  verdict  in  plaintlfF's  favor,  finding 
that  the  value  of  the  horse  killed  was  $200, 
and  assessing  plaintiff's  damages  at  $400  on 
each  of  the  two  causes  of  action.  Upon  con- 
sideration of  defendant's  motion  for  a  new 
trial,  the  comrt  was  of  opinion  that  it  should 
be  allowed,  and  so  announced  its  conclusion. 
Thereupon  plaintiff  declared  that  he  elected 
to  stand  by  his  case  as  already  made,  and 
the  district  court  then  and  there  dismissed 
the  action  at  plaintiff's  costs.  The  declara- 
tion of  plaintiff  was  equivalent  to  saying 
that  he  could  not  prove  any  better  case,  and 
that  he  desired  to  obviate  the  necessity  for 
another  trial.  The  bringing  of  the  whole  rec- 
ord to  this  court  for  review,  including  the 
bill  of  exceptions,  containing  "aU  the  testi- 
mony offered,  given,  or  received  on  the 
trial,"  clearly  indicates  that  the  intention  of 
the  parties  was  to  treat  the  action  of  the 
court  as  though  the  court  had  dismissed  the 
action  or  granted  a  nonsuit  on  the  ground 
that  plaintiff  had  failed  to  "prove  a  suffi- 
cient case  for  the  jury."  That  such  was  the 
understanding  and  intention  of  plaintiff  as 
well  as  the  defendant  is  confirmed  by  the 
fact  that  the  assignments  of  error  and  argu- 
ment of  counsel  in  this  court  extend  to  the 
condnsiona  of  the  trial  eourt  upon  the  evi- 
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deoce,  the  pleadings,  and  the  Btatatea  upon 
which  the  actioa  Is  founded. 

2.  The  Code  of  Civil  Procedure  contem- 
plates that  the  substance,  and  not  the  mere 
form,  of  judicial  proceedings  shall  be  regard- 
ed In  determining  the  rights  of  parties;  hence 
we  shall  review  this  cause  according  to  the 
Intention  of  the  parties,  as  above  stated, 
since  It  is  obvious  that  the  ends  of  Justice 
will  be  thereby  accomplished.  Code,  {  78, 
also  section  443;  Railway  Co.  v.  Chandler, 
8  Colo.  376,  8  Pac.  Rep.  S71;  Town  of  Idaho 
Springs  T.  FUteau,  10  Colo.  105,  14  Paa 
Bep.  48. 

3.  Upon  a  careful  examination  of  the  evi- 
dence we  are  of  the  opinion  tliat  the  court 
would  not  have  been  Justified  at  the  close 
of  the  evidence  In  dismissing  the  action  or  In 
granting  a  nonsuit  on  the  ground  ttiat  there 
was  no  evidence  tending  to  prove  that  defend- 
ant's engine  or  cars  ran  over  or  against  the 
plalnttfT's  horse,  as  stated  in  the  finding  of 
the  court.  The  evidence  on  that  phase  of 
the  case  was  somewhat  conflicting,  or  of 
such  a  character  that  different  conclusions 
might  have  been  reasonably  drawn  there- 
from; and  so  the  evidence  did  not  present  a 
question  of  law  for  the  court,  but  one  of 
fact  for  the  Jiur  under  proper  instructions. 
2  Thomp.  Trials.  I  2242  et  seq.;  Lord  v. 
Refining  Co..  12  Colo.  394.  21  Paa  Rep.  148; 
Denny  t.  Williams,  5  Allen.  1-5. 

4.  But  It  is  contended  that,  though  the 
grounds  for  dismlsdng  the  actiop,  as  stated 
In  the  court's  finding,  are  not  sufficient  tn 
law,  yet  the  Judgment  of  dismissal  should 
be  upheld,  since  the  record  discloses  other 
focta  which,  u  a  matter  of  law,  show  that 
plaintiff  was  not  entitled,  in  any  event,  to 
recover  in  the  action. 

5.  The  complaint  contains  two  cansea  of 
action.  Each  connt  la  founded  njMn  certain 
provisions  of  the  statate  rcOaUng  to  stoc^ 
killed  by  tiie  operation  of  railroads.  Hie 
killing  occoired  In  June,  1886;  h&too  we 
most  consider  the  law  aa  It  existed  at  that 
tima  See  Gen.  St.  1883,  &  93.  f  2804  et  seq. 
Also  acta  amendatory  thereof,— Seaa.  Laws 
1885,  pp.  304,  838.  Nether  count  of  the 
complaint  alleges  any  negllgwce  on  the 
part  of  the  ddendant  company  In  respect  to 
the  killing  of  plalntifTa  horses  Prior  to  the 
act  of  1885,  above  dted.  It  was  provided  by 
statute  that  any  r^lroad  company  operating 
its  road  within  this  state  whicb  abonld  dam- 
age or  kUl  any  domestic  animal  by  mnning 
any  of  tta  engines  or  cars  over  or  agalnat 
such  animal  tliould  be  liable  to  the  ownw 
of  such  animal  for  the  damages  thereby  oc- 
casioned. The  statate  contained  a  fixed 
schedule  of  prices  to  be  paid  for  certain 
kinds  of  animals  so  killed.  It  also  provided 
for  an  appraisement  of  the  value  of  the  ani- 
mals for  which  DO  schedule  price  was  fixed, 
but  the  appraisement  was  required  to  be 
made  without  any  trial  in  court,  and  no  proof 
of  negligence  on  the  part  of  the  railway 
company  was  required  in  order  to  establish 


Its  liability.  By  the  act  of  18S5  an  amend- 
ment to  section  14  was  added,  relating  to 
fences,  cattle  guards,  and  gateways,  by  which 
it  was  provided  that  under  certain  circum- 
stances a  railroad  company  should  not  be 
held  Uable  for  the  killing  or  injury  of  any 
stock,  unless  such  killing  or  injury  was  oc- 
casioned by  the  foult  or  negligence  of  the 
company  or  ita  employes.  This  peculiar  pro- 
viso was  again  amended  In  1891,  (Seas.  Iaws, 
p.  281,)  but  the  amendment  was  too  late  to 
affect  this  case.  The  first  count  of  the  com- 
plaint contains  an  averment  to  the  effect 
that  defendant's  railway  Une^  at  the  place 
where  plaintiff's  horse  was  killed,  was 
not  then  and  there  fenced  with  a  good  and 
lawful  fence,  or  with  any  fence  whatever; 
also  a  further  averment  that  "said  railway 
line,  at  the  point  thereon  of  said  Itilling,  was 
not  fenced  as  by  said  statute  advised.** 
These  avermenta  were  not  sufficient,  nnd« 
the  act  of  1885.  According  to  the  terms  of 
that  act,  before  plaintiff  could  claim  that 
the  defendant  company  owed  him  any  duty 
In  respect  to  feoclng  its  railway.  It  was  nec- 
essary for  him  to  allege  that  he  was  the  own- 
er or  holder  of  land  adjacent  to  such  rail- 
way; that  he  had  requested  defendant  to 
fence  Its  railroad,  put  In  cattle  guards  and 
gateways;  and  that  his  horse  was  killed  by 
reason  of  defendant's  neglect  to  comply  with 
such  request  The  complaint  does  not  con- 
tain such  allegations.  Moreover,  according 
to  the  strict  terms  of  the  proviso,  the  com- 
pany could,  not,  even  by  fencing,  putting  In 
catUe  guards  and  gateways,  exempt  Itself 
from  the  nnconditlonal  liabUItr  otherwise 
lmi>osed  by  the  statate,  except  as  against 
the  party  requesting  the  gateway  to  be 
mada  From  the  forcing  it  follows  that. 
In  order  to  warrant  a  recovery  for  plaintiff 
under  tlte  first  count  of  Us  complaint,  as  the 
statate  existed,  when  the  first  alleged  cause 
of  action  arose,  it  must  be  held,  uncondt 
tionally,  that  If  any  railroad  company  <^»er^ 
ating  its  road  In  this  state  shoold  damaso 
or  kill  a  domestic  animal  Iqr  running  its  en- 
gines (Mr  cars  over  or  against  sudi  animal, 
the  railroad  company  would  be  liaUe  tb&» 
for.  Irrespective  of  any  act  of  n^;Ugence  mi 
the  part  ot  audi  company.  If  such  statnt* 
were  valid,  then,  according  to  its  literal 
terms,  plalntiCTs  ti&it  to  recover  most  bs 
upheld. 

6.  Couns^  (or  plaintiff  rely'npon  the  cose 
of  RaUway  Go.  t.  De  Busk,  12  Colo;  294^ 
20  PacL  Rep.  752,  as  sustaining  the  stock- 
killing  statute  as  it  existed  rmier  the  act  of 
1885.  In  that  case  a  statate  dedaring  ttiat 
every  railroad  company  shall  be  liable  for 
all  damages  by  fire  that  is  set  out  or  caused 
by  operating  Its  road,  In  Ibis  stata  was  uih 
held  as  constltational.  the  oourt  holding  that 
"such  statutes  are  not  penal,  but  purely 
remedial  In  their  nature,**  and  that  tiie  llft> 
bllity  thus  declared  "was  but  the  re-enaot- 
ment,  pro  tonto,  of  the  ancient  common  taw, 
for  the  better  proteotion  ot  property  «q^oseil 
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to  such  unusual  dangers."  The  conclusion 
in  the  De  Busk  Case  was  sustained  by  aa- 
merouB  decisions  by  courts  of  last  resort  in 
other  states  having  fire  statutes  similar  to 
our  own.  As  early  as  1847  Chief  Justice 
Shaw  declared  that  the  de^gn  as  well  as 
the  legal  effect  of  such  a  statute  was  to  af- 
ford indemnity  to  those  suffering  damage 
from  fire  caused  by  the  use  of  a  dangerous 
apparatus.  This  same  view  was  again  ex- 
pressed In  1803  by  Chief  Justice  BIgelow,  aa 
follows:  "It  is  not  a  penal  statute,  but  pure- 
ly remedial  in  Its  nature:  and  It  is  to  be  In- 
terpreted fairiy  and  liberally,  so  as  to  se- 
cure to  ^parties  injured  an  indemnity  from 
those  who  reap  the  advantages  and  profits 
arising  from  the  use  of  a  dnngeroos  mode  of 
locomotion,  by  means  of  which  buildings 
and  other  property  are  destroyed."  Hart  v. 
BaUroad  Co.,  13  Meto.  (Mass.)  99;  Lyman  v. 
Railroad  Co.,  4  Cush.  2S8;  Pratt  v.  Railroad 
Co.,  42  Me.  579;  Smith  v.  Railroad  Co.,  03 
N.  H.  25;  Ross  v.  Railroad  Co.,  8  Allen,  90; 
Rodemacher  v.  Railway  Co.,  41  Iowa,  297. 
It  is  tme  that  In  the  De  Busli  Case  various 
decisions  renting  to  stoclc-kllling  statutes 
were  referred  to  and  commented  upon  by 
way  of  analogy  or  illustration.  Such  ref- 
erences and  comments  are  not  to  be  taken 
as  snstainli^  the  validity  of  the  stock-killing 
statute.  The  question  of  the  validity  of  such 
statute  was  not  then  before  the  court  Aa 
was  said  In  Johnson  v.  Bailey,  17  Colo.  09, 
28  Pac.  Rep.  81:  "It  Is  not  every  remark 
In  a  judicial  oplidon  tiiat  amounts  to  a  Ju- 
dicial decision."  In  Cohens  v.  Virginia,  6 
Wheat.  264,  Chl^  Justice  Mai^all  said:  "It 
Is  a  «T'«x''^  not  to  be  disregarded  that  gen- 
eral  expressions  In  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  be- 
yond the  case  they  may  be  respected,  but 
ought  not  to  control  the  Judgment  In  a  subse- 
quent suit  when  the  very  point  Is  presented 
for  decirion.  The  reason  of  this  maxim  Is 
obvious.  The  question  actually  before  the 
conrt  Is  Investigated  with  core,  and  cen- 
tered in  its  full  extent.  Other  prlnctples, 
whitdi  may  serve  to  Illustrate  ■  It,  are  con- 
ddered  In  their  rdation  to  the  case  decided, 
but  their  pos^ble  bearing  on  all  ottier  cases 
Is  seldom  complete  Investigated.**  The  de- 
dston  In  BaUway  Co.,  t.  Henderson,  10  Cola 
1,  13  "P&c  Rep.  910,  cannot  be  conddered  aa 
upholding  the  omstltaUonallty  of  the  atock- 
kllllng  statute.  Tme,  It  was  rraiarked  In  the 
ot^tni  In  that  case  that  the  statute  was  a 
CDmnlatiTe  remedy;  but  the  real  questimi  de- 
eded was  that  the  statute  did  not  r^eal  or 
augend  the  common-law  action  for  damages 
oceaaicHied  by  negligence,  and  the  judgment 
of  the  lower  comi;  was  affirmed  upon  the 
gnnind  that  the- evidence  fairly  traded  to 
eatabUtih  negligence.  The  first  point  of  the 
«yllabu8  In  the  Benderaon  Case  waa,  there- 
fore, unwarranted  by  the  decision.  In  Ball- 
toad  Ca  T.  LuJan,  6  Colo.  338,  the  dedalim 
turned  upon  a  question  of  pleading.  It  does 


not  appear  that  the  constitutionality  of  the 
stock-killing  statute  was  challenged,  either 
in  the  Lujan  Case  or  the  Henderson  Case. 
The  maxUu  "stare  dedsis,"  therefore,  cannot 
be  fairly  Invoked  as  sustaining  the  constitu- 
tionality of  sucdi  statute. 

The  statute  making  every  railroad  com- 
pany unconditionally  liable  hi  case  it  shall 
kill  or  damage  a  domestic  animal  by  numing 
its  trains  over  or  against  such  animal  stands 
on  a  footing  quite  dlfferrat  from  the  fire  stat- 
ute. Fire  is  a  dangeroias  element,  and  ac- 
cording to  the  ancient  common-law  rule  was, 
as  stated  in  the  De  Busk  Case,  that  "a  per- 
son who  makes  a  fire  must  see  that  It  does 
no  harm,  and  must  answer  for  the  damage, 
if  it  does  any."  In  the  case  of  domestic  anl- 
.mals,  the  general  rule  at  common  law  was 
that,  If  sadti  animals  trespassed  upon  the 
lands  of  others,  the  owner  was  liable  in  dam- 
ages, unless  he  could  show  that  the  lands 
should  have  been  fenced.  Besides,  the  rule 
common  law  was  that  a  party  running 
coaches  or  other  vehicles  could  be  held  lia- 
ble for  damages  caused  by  such  vehicles  on 
the  ground  of  negligence  or  willful  miscon- 
duct, but  not  when  the  damage  was  the  re- 
sult of  pure  accident.  Since  by  the  progress 
of  invention  vehicles  propelled  by  steam  and 
electricity  have  come  into  use  as  a  means 
of  transporting  persons  and  property,  the 
common-law  rule  of  liability  on  the  ground 
of  negligence  has  be«i  applied  to  the  opera- 
tion of  such  vehidcs,  though  a  higher  de- 
gree of  diligence  has  been  required  on  ac- 
count of  the  greater  liability  to  ihjury  aris- 
ing from  the  use  of  a  more  dangerous  mo- 
tive power.  But  we  are  not  aware  that  It 
has  ever  been  held  as  a  commonrlaw  rule 
that  steam  or  ^ectrlc  railway  companies, 
lawfully  operating  their  trains,  are  liable  for 
damages  thereby  occasioned  in  the  absence 
of  n^llgence.  By  virtue  of  statutes,  how- 
ever, railway  companies  have  frequentiy 
been  required  to  provide  additional  safe- 
guards against  accidents  and  injuries  to 
persons  and  property  from  the  operation  of 
their  trains.  Tliese  requlremrats  have  been 
upheld  as  valid  police  regulations,  and  omls- 
dons  to  compljr  therewith  have  been  held 
to  constitute  8Qfl3cient  ground  of  liability. 
For  example:  It  has  been  held  that  a  statute 
requiring  a  railroad  company  to  fence  Its 
line  of  railway  la  a  valid  potioe  regulation, 
and  In  states  wh«e  auch  statutes  have  been 
adopted  railway  companies  have  been  b^d 
liable  for  Injuries  done  to  domcstlo  animals 
where  the  Injury  la  shown  to  have  been  oc- 
caslcmed  by  the  neglect  of  the  company  to 
tmce  Its  railway.  The  danent  of  nef^ect 
Is  the  basla  of  liability  In  snch  cases.  Per> 
haps  the  same  rule  may  apply  where  the 
statute  gives  railway  companies  the  option 
of  fencing  thdr  roads  on  pain  of  b^ng  held 
liable  for  injuries  caused  to  animals  through 
nc^cot  to  avail  thanaelves  trf  the  on^irtuiUty 
of  fencing.  Hayes  t.  BaUroad  Co.,  Ill  U. 
S.  2SS,  4  Siv.  Ct  Rep.  308;  Ballwi^  Co.  T. 


Digitized  by  Google 


520 


PACIFIC  REPORTER,  Vol.  38. 


(Colo. 


Humes,  115  U.  S.  512,  6  Sup.  Ct  Rep.  UO; 
Railroad  Co.  t.  Peoples,  92  111.  97;  Wilder  v. 
RaUroad  Co.,  65  Me.  332;  Bamett  t.  Rail- 
road Co.,  68  Mo.  56;  Thorpe  v.  RaUroad  Co., 
27  Vt.  140;  Dacres  v.  Navigation  Co.,  1  Wash. 
St.  525.  20  Pac.  Rep.  601. 

7.  It  is  eameetly  contended  that  tlie  stock- 
killing  statute  as  It  existed  under  the  act  of 
1885  was  unconstitutional.  The  power  of 
the  courts  to  declare  legislative  acts  uncon- 
stitutional should  be  exercised  with  that 
delicacy  and  consideration  which  are  always 
due  to  a  co-ordinate  department  of  the  gov- 
ernment. So  long  as  a  legislative  act  is 
within  the  sphere  of  legislative  power— that 
Is,  so  long  as  it  is  not  an  encroachment  upon 
the  province  of  some  other  department  of 
the  government— it  will  be  upheld,  unless, 
ctearly  in  conflict  with  some  provision  of 
the  constitution  of  the  state  or  nation,  or 
in  violation  of  some  private  right  thereby 
secured.  The  conflltt  between  the  legisla- 
tive act  and  some  specific  provision  of  the 
fundamental  law  must,  in  general,  be  clearly 
apparent,  or  the  act  will  not  be  deemed 
unconstitutional.  That  a  statute  may,  In 
the  opinion  of  the  court,  be  against  the 
spirit  of  the  constitution,  or  against  the 
policy  of  tlie  government.  Is  not  sufficient 
to  warrant  the  court  In  declaring  It  uncon- 
stitutional. The  courts  cannot  arrest  unwise 
or  oppressive  acts  of  teglslation  so  Icmg  as 
such  acts  are  within  constitutional  bounds. 
Cooley,  Const.  lAm.  (6th  Ed.)  c.  7. 

8.  Stock-killing  statutes  similar  to  our 
owij  have  been  considered  and  held  unccm- 
BtituHonal  In  several  states.  The  court  of 
appeals  of  this  state  has  also  expressed  a 
like  opinion.  These  decisions  have  been 
placed  upon  various  grounds.  The  statute 
in  question  was  obviously  Intended  to  be 
rMoedial  as  weli  as  penal.  Suth.  St.  Const 
§§  208,  359.  The  statute  cannot  be  sustained 
upon  the  ground  that  it  Is  penal.  It  lacks 
an  essential  element  of  a  penal  statute,  in 
that  it  permits  the  penalty  to  be  visited 
upon  a  party  not  guilty  of  doing  anything 
prohibited,  or  of  violating  any  duty  imposed 
by  law.  Potter,  Dwar.  St.  74.  The  statute 
cannot  be  classed  as  merely  remedial,  nor 
as  a  statute  of  Indemnity,  C&  that  it  fixes 
the  amount  to  be  paid  for  certain  kinds  of 
animals  by  an  arbitrary  schedule  of  prices 
without  allowii^  proof  of  their  actual  value. 
As  to  other  kinds  of  aidmals,  also,  it  pro- 
vides for  fixing  their  value  by  appraisers, 
without  allowing  proi/f  of  their  real  value, 
and  in  a  certain  contmgency  the  value  may 
be  fixed  by  a  proceeding  wholly  ex  parte. 
It  Is  no  answer  to  thes^  objections  that  the 
schedule  of  prices  may  be  reasonable,  or 
that  railroad  companies  may  Join  In  the 
appralsment  proceedings.  A  statute  cannot 
be  considered  merely  remedial  or  compen- 
satory which  compels  a  party  to  pay  for 
property  destroyed  without  allowing  him  to 
produce  evidence  of  its  value.  It  Is  true 
the  statute  says  that  "no  railroad  con^mny 


shall  at  any  time  be  required  to  pay  more 
than  the  market  value  of  any  animal  killed 
or  damaged;"  but  nowhere  in  the  statute 
Is  there  any  provision  for  an  ascertainment 
of  such  value  by  evidence  or  by  the  usual 
mode  of  hearing  and  trial,  or  by  any  mode 
of  actual  trial.  The  statute  not  only  makes 
a  railroad  company  unconditionally  liable  for 
any  domestic  animal  it  may  kill  or  damage, 
but  it  deprives  the  company  of  the  mode  of 
trial  afforded  to  other  litigants  In  like  cases. 
By  the  terms  of  the  statute,  when  the 
value  of  an  animal  is  fixed  by  the  schedule, 
neither  party  can  vary  the  same;  In  the 
appraisement  of  other  animals  neither  party 
can  be  heard  by  witnesses  or  coimsel.  This 
would  seem  to  bear  equally  against  both 
parties,  but  It  does  not.  The  remedy  of  the 
statute  being  cmnulative,  the  owner  of  an- 
imals killed  or  damaged  may  resort  to  the 
statute,  or  he  may  rely  nptm  his  common- 
law  action,  as  was  held  In  the  Henderson 
Case.  Suth  St  Const  f  399.  But  when  the 
owner  resorts  to  the  statute,  there  Is  no 
alternative  for  the  railroad  company.  If  the 
statute  be  upheld.  In  these  respects  the 
statute  denies  to  railroad  companies  "the 
equal  protection  of  the  laws."  It  provides 
that  they  may  be  subjected  to  liability  and 
to  a  JudgmMit  without  opportimity  for  hear- 
ing or  trial  according  to  "the  law  of  the 
land,"  and  thus  they  may  be  deprived  of 
th^  property  "without  due  proc^  of  law." 
Such  a  statute  cannot  be  upheld  as  consti- 
tutional. In  this  connection  the  language  of 
Mr.  Webster  Is  moat  appropriate;  "By  the 
law  of  the  land  is  most  clearly  Intended, 
the  general  law;  a  law  which  hears  before 
it  condemns,  which  proceeds  upoa  inquiry, 
and  renders  Judgment  only  after  trial." 
Const  II.  S.  art.  14;  CMist  Colo,  art  2, 
{  25;  Cooley,  Const  Urn.  <6th  Ed.)  431; 
East  Kingsfam  Towle,  48  N.  H.  65; 
County  of  San  Mateo  t.  Southern  Pac  R. 
Co.,  8  Amer.  &  En^  Ry.  Cas.  1;  Railway 
Co.  T.  Outcalt,  (Colo.  App.)  31  Pac.  Rep. 
177;  Graves  t.  Railroad  Co.,  6  Mont  666, 
6  Pac.  Rep.  10;  Dacres  r.  NaTlgatitHi  Co.. 
(Wash.)  20  Pac  Rep.  801. 

0.  We  do  not  decide  that  the  leglslatiire  has 
not  the  powOT  to  enact  a  valid  statute  mak- 
ing railroad  companies  liable  for  domestic 
animals  killed  or  damaged  by  the  opera- 
tion of  their  trains,  IrreepectiTe  of  the  ques- 
tion of  n^Ugraica  What  we  detdde  Is  that, 
as  the  statute  did  not  require  the  fendng 
of  railways,  either  Imperatively  or  option- 
ally, naAer  such  circuinstances  as  are  dis- 
closed In  this  record,  there"  was  no  basis 
for  a  penalty,  and  that  the  mode  prescribed 
by  the  statnte  tor  enforcli^  liability  as  a 
matter  of  indemnity  Is  la  violation  of  con- 
stitutional rights. 

10.  By  Uie  seetmd  count  of  the  complaint 
plaintiff  seeks  to  recover  twice  tiie  full  raiae 
of  the  animal  killed.  This  recovery  Is 
dalmed  on  account  of  the  alleged  failure 
of  the  d^endant  company  to  keep  the  hook 
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and  to  file  notice  thweln  of  tbe  \sSmag  of 
said  nw^wini,  as  reqolred  by  amended  see- 
mm  15  oC  tlie  statnte.  If  we  were  at  li- 
berty to  ignore  am«ided  section  14,  the 
questlMi  of  tbe  sofflclency  of  tbe  second 
count  might  be  somewbat  dlfflcolt  of  deter^ 
ndnntlon.  But  we  are  of  tbe  opinion  that 
aectlfm  15  nrast  stand  or  £all  with  the  other 
sections  of  the  statnte  con^dwed  in  this 
opinion.  It  evidently  was  not  designed  tiiat 
there  should  be  a  trial,  as  In  other  dvll 
actions,  to  asoertain  the  actual  ralue  of  the 
animal  killed  under  section  15,  while  the 
schedule  price  or  statutory  mode  of  ap- 
praisement as  provided  by  section  14  8ho<ald 
be  resorted  to  for  olber  purposes;  nor  was 
it.  In  our  oidnlon,  the  design  of  section  15 
to  give  tSie  owner  of  an  animal  killed  twice 
tiiefnll  value  thereof  in  addition  to  the  sched- 
ule price  or  appraised  value,  or  double 
that  sum,  as  prortdod  by  section  14.  The 
sections  of  tbe  statute  conddered  in  this 
(pinion  must  be  construed  together  as  de- 
pendent, and  not  as  Independent,  prOTlsltKis. 
Our  conclusion  Is  that,  while  the  neason 
given  for  the  dismissal  of  the  actltm  by 
the  district  court  was  not  warranted,  nevefc- 
theless,  under  the  law  as  It  then  existed, 
no  valid  Judgment  could  have  been  rradered 
upon  the  pleadings,  and  ther^ore  the  Judg- 
ment of  dismissal  must  be  affirmed. 


(18  Colo,  ao) 

ELLET  V.  CAMPBELL. 
(Soinvme  Court  of  Colorado.    June  19,  1893.) 

MllIBS  AND  MlMlSS — ^TdHNSL  CLAIMS— BJOHTB  OT 

LOCATOKS. 

1.  Where  one  dulj  locates  a  ttionel  claim 
ODder  Rev.  St.  U.  S.  S  2323,  and  discovers  a 
mineral  lode  In  the  tunnel,  he  Is  not  bonad  to 
make  another  discovery  and  location  of  the 
lode  from  the  surface  in  ordw  to  be  protected 
against  a  sabsequent  surface  locator  of  the 
same  lode. 

2.  Rev.  St.  U.  S.  8  2323,  provides  that  the 
owner  of  a  tnnnel  for  the  discovery  of  mines 
shall  be  entitled  to  the  veins  or  lodes  discov- 
ered  in  the  tunnel  "to  the  same  eztoit  as  if 
discovered  from  the  surface."    Section  2320 

Jrovides  that  a  mining  claim  located  after  May 
0,  1872,  may  eqaal,  but  shall  not  exceed, 
1.500  feet  along  the  vein  or  lode.  Hdd,  where 
one  locates  a  tunnel,  and  discovers  a  lode,  that 
he  mar  claim  750  feet  of  the  lode  each  wi^ 
from  the  point  of  discovery. 

Appeal  from  district  court,  Boulder  coun- 
ty. 

Action  by  Alfred  S.  EUet,  by  John  A. 
Ellet,  bis  guardian,  against  David  F.  Camp- 
bell, to  determine  the  right  to  a  certain 
mineral  vein.  Judgment  for  defendant,  and 
plaintiff  appeals.  Revised. 

The  other  facts  folly  appear  In  the  follow- 
ing statement  by  ELLIOTT,  J.: 

The  appellant,  Alfred  S.  EUet,  was  pl^- 
tiff  below,  and  tqr  hte  guardian  brought  this 
suit  in  the  district  court  In  support  of  on 
adverse  claim  to  a  certain  mineral  lode  or 
vein  situate  In  Gold  Hill  mining  district, 
Boulder  county,  Colo.  The  cause  was  tried 


in  -Qie  district  court  upon  an  i^reed  state- 
ment of  facts,  in  substance  as  follows: 
That  the  tunnd  claim  or  location  under 
which  plaintiff  claims  title  to  the  mining 
lode  in  controversy  was  and  is  known  by 
the  name  of  the  "Coming  Timnel."  That 
on  the  ISth  day  of  SeptembM",  A.  D.  1872, 
George  C.  Coming  and  others,  dtizena  of 
the  United  States,  duly  located  a  tunnel 
claim,  under  the  provisions  of  the  acts  of 
congress  and  the  laws  of  the  territory  (now 
state)  of  Colorado  relating  to  tunnel  dalma, 
3,000  feet  in  length.  In  Gold  HiU  mbilng  dis- 
trict, in  the  coun^  of'  Boulder,  and  th«i 
territory  (now  state)  of  Colorado,  by  post- 
ing a  plain  notice  at  the  point  of  commence- 
ment of  said  tunn^,  giving  the  names  of 
said  locators,  and  the  proposed  course  and 
length  of  said  tunnel,  and  by  placing  along 
the  line  thereof,  for  3,000  feet  from  said 
point  of  commencement,  at  Intervals  of  200 
feet,  stakes  plainly  marked  with  the  name 
of  said  tunnel,  and  also  by  running  a  line 
on  eadi  ride  of  the  line  of  said  tunnel,  and 
paralld  therewith,  750  feet  distant  there- 
from,  and  placing  stakes  thereon  at  Inter- 
vals of  200  feet,  and  by  pladbg  at  the  cor- 
ners of  said  tunnel  rite  monuments  marked 
with  the  name  of  said  tunnel,  and  by  caus- 
ing to  be  recorded  in  the  office  of  the  dei^ 
and  recorder  of  said  Boulder  county  on  the 
ISth  day  of  September,  1872,  a  certificate 
of  the  location  of  said  tunnel,  stating  therein 
the  point  of  commencement,  and  the  course 
and  length  of  the  line  thereof,  and  the 
names  of  said  locators.  That  thereafter, 
and  before  July  0,  1873,  the  locators  estab- 
lished the  face  of  said  tunnel,  and  erpeoAeA 
In  the  work  and  labor  required  therefor 
the  sum  of  $1,000,  and  ran  said  tunnel  130 
feet  from  the  face  thereof,  7  feet  hl^  and 
6  feet  wide,  at  an  expenditure  of  f5,000, 
and  thereupon  placed  at  the  face  of  said 
tunnel  a  plain  rign  or  notice  giving  the 
names  of  the  locators  as  the  owners  thereof, 
and  a  plat  of  said  tunnel  claim,  giving  the 
location  and  boundaries  thereof,  and  the 
course  and  distance  of  the  line  of  said  tun- 
nel, and  the  height  and  width  of  said  tun- 
nel bore.  That  on  July  9,  1873,  the  said 
locators  died  and  caused  to  be  recorded  In 
the  office  of  the  clerk  and  recorder  of  said 
Boulder  county  a  certificate  of  the  location 
of  said  tunnel,  stating  the  point  of  com- 
mencement, and  the  course  and  length  of 
the  line  thereof,  as. the  same  were  respec- 
tively stated  upon  the  notice  posted  at  the 
face  of  said  tunnel,  together  with  an  affi- 
davit stating  the  amount  of  work  done  and 
money  expended  upon  said  tunnel,  and  that 
It  was  bona  flde  their  Intention  to  prosecute 
the  work  on  said  tunnti  for  the  discovery 
of  mines,  and  devdopment  of  the  same. 
That  the  said  tunnd,  so  located,  is  described 
as  follows:  "Beginidng  at  a  nail  driv«i  in 
the  railway  track  thirteen  feet  north,  el^d^t 
degrees  thirty  minutes  west,  from  the  mouth 
of  tlie  Coming  the  same  being  tba 
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place  of  beginning  of  said  Corning  tODnel, 
whence  the  quarter  section  comer  In  the 
east  line  of  section  1.  town  1  north,  range 
aeventy-two  west  of  sixth  P.  M,,  bears  north 
forty-four  degrees  forty-four  minutes,  east 
three  thousand  five  hundred  and  flfty-flve 
feet,  thence  south  two  degrees,  east  three 
thousand  feet,  and  seven  hundred  and  fifty 
feet  on  each  side  of  said  line,  together  with 
appurtenances."  That  the  locators  and  the 
several  successive  owners  of  said  tunnel  loca- 
tion have  continuously  and  diligently  prose- 
cuted the  work  of  running  said  tunnel,  and 
have  expended  ther^,  during  each  year 
since  the  location  thereof,  more  than  flOO, 
aiid  tiave  made  a  total  expenditure  of  $100,- 
000,  %nd  have  erected  large  and  extensive 
Improvements  at  the  face  of  aatd  tunnel,  for 
the  conveutent  working  of  the  same,  of  the 
value  of  11,000,  ^Ijat  on  February  3,  1876, 
the  Coming  TunnelC9n{ipny,  a  corporation 
duly  organized,  was  the  oT^tier  of  said  Com- 
ing tunnel  location,  by  sundry  mesne  convey- 
ances from  the  locators  thereof,  and,  that 
said  tunnel  company,  while  prosecutlng'^e 
work  in  said  tunnel,  cut  and  discoTerei 
within  said  tiinnel.  and  upon  the  line  there- 
of, at  a  distance  of  594  feet  from  the  face 
of  said  tunnel,  a  vein  of  mineral-bearing 
rock  In  place,  wlilch  was  named  the  "Bo- 
nanza Lode,"  and  on  said  February  3d  they 
posted  at  the  face  of  said  tunnel  a  plain 
sign  and  notice  giving  the  name  of  said 
vein,  the  point  of  discovery  within  said  tun- 
nel, the  general  course  of  said  vein  from  the 
poiat  of  dlscovety,  and  claiming  750  feet  of 
said  Tdn  on  each  dde  of  the  line  of  said 
tnnneL  That  siUd  Bonanza  lode  did  not  ap- 
pear upon  the  surface  of  the  grounil,  and 
was  Dot  known  to  exist  prior  to  Its  discov- 
ery by  the  Coming  Tunnel  Company,  as 
above  stated.  That  on  February  9,  1875. 
said  tunnd  company  filed  and  caused  to  be 
recorded  in  the  office  of  the  clerk  and  re- 
corder of  the  county  of  Boulder  a  location 
certiacate  of  said  Bonanz?,  lode,  giving  the 
name  of  the  lode  so  discovered,  and  the 
name  of  said  company  as  the  locator  thereof, 
the  point  In  the  Une  of  sold  tunnel  at  which 
said  lode  was  discovered,  and  claiming  760 
feet  of  said  vdn,  upon  eadi  side  thereof, 
together  wldt  the  general  conrse  of  s^ 
vein.  The  location  certlflcate  was  as  fol- 
lows: '"Territory  of  Colorado*  county  of 
Boulder.  Know  all  men  by  these  presents, 
that  we,  the  C(wnlng  Tunnel  Company, 
dalm,  by  right  of  discovery  and  by  ri^t 
of  location,  1,500  feet,  linear  and  horizontal 
measurement,  on  the  Bonanza  lode,  along 
the  Tdn  thweof,  with  all  Its  dips,  variations, 
and  an^ca,  togethw  with  the  amount  of 
surface  necessary  'for  wooing  tlie  same, 
and  allowed  by  law;  750  feet  of  said  lode 
so  located  lying  and  being  easteriy  of  the 
discovery  on  said  lode,  atid  760  feet  bdng 
westeriy  of  said  discovery;  said  lode  being 
more  parUcoIarly  described  as  follows,  to 
wit:  Beginning  at  a  point  In  tiie  Corning 
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tunnel  504  feet  from  the  face  of  said  tunnel, 
and  extending  from  said  point  760  feet  east- 
erly, and  750  feet  westerly.  The  bearing 
of  said  lode  is  about  north,  78  degrees  east 
This  lode  was  discovered  In  the  Corajng 
tunnel,  and  It  Is  claimed  under  the  pro- 
visions of  section  4  of  an  act  of  congress 
approved  May  10th,  1872.  in  Gold  Hill  min- 
ing district.  Said  lode  was  discovered  and 
was  located  on  the  3rd  day  of  February, 
A.  D.  1875.  [Signed]  Frederick  A.  Squires, 
Pres.  Daniel  A.  Robinson,  Secy.  [Indorsed 
on  back]  Location  certificate.  Bonanza  lode. 
Territory  of  Colorado,  county  of  Boulder— ss. 
Filed  for  record  this  9th  day  of  February, 
A.  D.  1875.  at  2%  o'clock  P.  M.  Recorded 
In  Book  U,  page  205.  [Signed]  A,  E.  Lea, 
Recorder."  It  Is  admitted  that,  at  the  time 
said  certificate  was  made  and  filed,  Fred- 
erick A.  Squires  was  president,  and  Daniel 
A  Robinson  was  secretary,  of  said  Coming 
Tunnel  Company.  That  said  Bonanza  lode 
was  never  staked  on  the  surface,  nor  was 
any  discovery  shaft  sunk  or  work  done  upon 
the  'said  lode,  upon  the  surface  of  the 
ground,  nor  was  the  point  on  the  surface 
rked,  under  which  the  discovery  point  of 
saldvlode  might  be  found  TJiat  plaintiff 
was  and^  a  citizen  of  the  United  States, 
and  wasdQl^  authorized  to  bring  this  suit 
by  his  guardllU).  and  that  Iqr  sundry  mesne 
conveyances  he  bad  become  and  was  the 
owner  of  said  tunnel  claim,  and  of  said 
Bonanza  lode  discovered  therein,  and  that 
at  all  times  since  the  discovery  of  said 
Bonanza  lode  the  ownei^  of  said  tunnel 
claim  iiad  continuously  and  diligently  prose^ 
cuted  work  on  said  lode,  and  I»ad  expended 
thereon  each  year  the  sum  of  $100.  That 
on  July  10.  1SS6,  the  defendant  Campbell 
and  one  Cyrus  Taylor,  with  full  kDOwIedgo 
of  the  location  of  said  tuimel  dalm,  and  of 
the  discovery  and  location  ot  said  Bonanza 
lode  as  aforesaid,  made  a  location  of  ^  cer- 
tain lode  called  the  "J,  L.  Sanderson  Libde." 
That  the  Bonanza  and  the  J.  L.  Sanderson 
locatious  are  different  locations  made\  on 
one  and  the  same  lode  and  vein,  and  t^t 
the  discovery  cut  by  which  the  said  J. 
Sanderson  lode  was  discovered  Is  200  fei^ 
to  the  east  of  the  line  of  the  bore  In  the  salj(l 
Coming  tunnel,  and  that  Cyrus  Taylor  an^ 
defmdant,  Campbell,  knew  at  the  time  tbo:^ 
assumed  to  discover  and  locate  tbe  said  Jr 
L.  Sandenon  lode  that  the  Coming  Tunnel 
Company  had  dlscov^ed  and  located  thd 
Bonanza  lode,  as  above  stated.  The  locatloii 
certlflcate  ct  the  J.  L.  Sanderson  lode  was) 
OS  follows:  "Location  certificate  of  tlie  J.\ 
L.  Sanderson  lode,  filed  for  record  Aiunuts 
30th,  A.  D.  1886,  at  12:25  o'dot^  P.  M.  B. 
J.  Horath,  Recordw.  Know  aU  mai  Iqr 
these  presmts,  that  we,  the  nndra^gned, 
have  located,  and  henby  claim,  by  right  of 
discovery  and  location,'  fifteen  hundred  feet, 
linear  and  horizontal  measurement,  on  the 
J.  L.  Sanderson  lode,  togetiier  witih  all  veins, 
lodes,  ledges,  and  surface  ground  within  the 
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lines  of  said  claim,  as  hcr^nafter  stated, 
seven  hundred  and  fifty  (750)  feet  on  said 
lode  mnning  north,  73  degrees  .  east,  from 
the  center  of  the  discovery  shaft  on  said 
lode,  and  seven  hundred  and  fifty  (750)  feet 
running  south,  73  degrees  west,  therefrom. 
Said  lode  being  situated  In  Gold  Hill  mining 
district,  Boulder  county,  and  state  of  Colo- 
rado, and  more  particularly  described  as 
follows:  Beginning  at  a  post  set  In  a  mound 
of  stones  marked  'Southwest  cor.  No.  1,  J. 
L.  Sanderson  lode,  var.  14  degrees,  30  min- 
utes east,'  whence  cor.  No.  1,  survey  No.  353, 
Alturess  lode,  bears  south,  75  degrees  east, 
240  feet;  thence  north,  17  degrees  west, 
150  feet,  to  northwest  side  Une  center  post, 
1,500  feet,  to  northeast  cor.  No.  3;  thence 
aouihf  17  degrees  east,  150  feet,  to  south- 
east cor.  No.  4;  thence  south,  73  degrees 
west,  750  feet,  to  southeast  side  line  center 
post,  1,500  feet,  to  cor.  No.  1,  place  <tf  be* 
^nidng,— and  forming  a  portion  of  the  north 
half  of  aecUon  12,  township  one  (1) 
norUi,  of  range  seventy-two  (72)  west  of 
the  sixth  principal  meridian.  Said  lode  was 
discovered  t^th  July,  A.  D.  1886,  and  was 
located  tw^tjHBlxth  August,  18S6.  Cyrus 
Taylor.  David  F.  OampbelL  Date  of  cer- 
tiflcate,  twenty-alxth  August.  1886."  That 
said  Taylor  and  the  d^endont  Campbell  did 
everything  requisite  to  be  done  In  dIacoT<^ 
log  and  marking  the  point  of  discovery  of 
said  J.  H  Sanderson  lode,  and  In  marklnR 
the  sorface  boundaries  tiiereof,  and  that 
th^  fully  complied  with  the  Uws  of  the 
state  of  Colorado  and  of  the  United  States 
regarding  the  discovery  and  location  of  lodes 
vpaa  the  pabUc  mineral  domain,  and  that 
they  have  done  the  requlslto  annual  labor 
thereon  since  Its  dlscov^,  and  ibat  ttieiy 
have  kept  their  title  good,  unless  plaintiff 
has  the  better  rls^t  and  title  to  the  ground 
under  the  name  of  the  "Bcmanza  liode." 
Tha  district  court  dedded  In  favor  of  ap- 
peUee,  OampbelL  This  appeal  Is  brou^t 
to  review  that  decision. 

Rogers,  Shafroth  &  Wfaltford,  for  appel- 
lant  li.  C  Ro^well,  for  appellee, 

ELLIOTT,  J.,  (after  Btatlnc  the  facts.) 
This  was  an  adverse  suit,  Instltnted  in  be- 
half of  appellant,  by  his  guardian,  "to  de- 
termine the  quesUon  of  the  rl^t  of  posses- 
gl0a"  to  a  certain  mineral  vein  or  lode.  Ap- 
pellee^ Campbell,  had  filed  his  application 
fbr  a  patent  to  said  lode,  basing  his  claim 
upon  a  surface  discovery  and  location.  The 
adverse  claim  of  appellant  is  based  upon  a 
prior  discovery  and  location  of  tjie  same 
lode  In  a  tunnel.  Appellant  does  not  claim 
that  he  Is  entitled  to  a  patent  to  the  lode 
as  the  result  of  this  litigation;  but  he  claims 
"the  right  of  possession"  thereto  by  virtue 
of  prior  discovery,  and  conrttnued  compliance 
with  the  act  of  congress  providing  for  the 
numing  of  tunnels  "for  the  developm«tt  of 
a  vein  or  lod^  or  tor  the  discovery  of 


mines."  Section  2323,  Rev.  St  U.  8.  Hav- 
ing all  the  rights  of  the  prior  discoverer  and 
locator  of  such  lode  in  a  tunnel  duly  located, 
appellant  claims  that  he  is  entitled  to  be 
protected  In  such  right  of  possession  against 
any  and  all  junior  locators  of  the  same  lode, 
and  henoe  that  appellee  is  not  entitled-  to 
a  patent  upon  his  Junior  location.  Section 
2326.  Rev.  St  U.  S.,  (Amend.  March  3,  1881.) 
The  facts  of  the  case  are  admitted.  By  the 
agreed  statement  It  appears  that  appellant 
Is  the  owner  of  a  valid  tunnel  locatiim  duly 
made  up<»i  unappropriated  public  domain 
under  tlie  act  of  congress  and  the  laws  of 
Olorodo;  that  such  tunnel  was  commenced 
m  September,  tSU,  and  that  woric  therein 
was  thereafter  prosecuted  with  diligence  for 
the  discovery  of  mineral  vdns  or  lodes;  that 
the  lode  in  oimtrovrasy  mm  discovered  In 
tumd  on  Fetauary  8,  1875;  that  said 
lode  did  not  appear  tqwn  the  surface,  and 
was  not  imvionsly  known  to  exist;  that  np- 
on  Its  discovery  It  was,  by  the  tnnnel  own- 
ers, located  by  posting  at  the  face  of  tiie 
tunnel  a  plain  sign  and  notice  giving  the 
name  of  the  vein,  the  point  of  discover? 
within  the  tnnnd,  the  general  course  of  the 
vein  from  the  pobit  of  discovery,  and  claim- 
ing 750  feet  of  said  v^n  on  each  side  of  the 
line  of  the  tunnel;  and  tiiat  thereafter,  and 
on  Febniai7  9,  1876,  a  loc^on  cortiflcate  ot 
■aid  lode,  specking  the  mattm  aforesaid, 
was  duly  recorded  in  tiie  office  of  the  derk 
and  recorder  of  tiie  prdper  coun^.  Hiettm- 
nel  location  was  dnly  made,  its  boundaries 
woe  plainly  marked  upon  tbe  surface,  and 
a  certificate  tiiereof  was  duly  recorded  as 
a  mining  clidm;  but  the  lode  In  controversy, 
as  discovered  tiiereln,  was  not  otherwise 
separate  marked,  nor  was  any  work  done 
thereon,  upon  the  snrfoce.  In  behalf  of 
appdlee  it  Is  contended  that  appellant's 
claim  to  the  lode  Is  wholly  without  right 
It  is  broadly  asserted  tiiat  the  discovery  of 
a  lode  In  a  tnnnel  fn  pursuance  of  section 
2323,  cited  above^  cannot  under  any  ctrcnm- 
stances.  give  the  discoverer  any  right  to  tiie 
lode,  unless  accompanied  by  a  surface  loca- 
tion In  accordance  with  other  statutory  pro- 
vislona.  In  other  words.  It  is  contended 
that  a  tunnel  location,  however  perfectly 
made,  described,  and  recorded,  even  when 
accompanied  by  a  complete  notice,  descrip- 
tion, and  record  of  the  lode  discovered  in 
the  tunnel,  Is  of  no  avail  to  protect  a  prior 
discovery  In  the  tunnel  against  a  Junior  sur- 
face location  of  tiie  same  lode.  In  deter- 
mining the  oontroversy  thus  presented  It  Is 
necessary  to  conrider,  Intei^ret  and.  If  nec- 
essary, construe,  the  statutoiy  enactments 
applicable  to  tiie  discovery  and  location  of 
minei-al  lodes.  Section  2323,  above  cited, 
commonly  called  the  "Tunnel  Site  Act"  is 
specially  applicable  to  lodes  and  veins  dis- 
covered in  tunnel  locations.  It  reads  as  fol- 
lows: "Section  2323.  Where  a  tunnel  is  run 
for  the  development  of  a  vein  or  lode,  or 
for  the  dlscoveiy  of  mines,  the  owners  of 
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such  tnimel  shall  hare  the  right  of  posses- 
sion of  fill  veins  or  lodes  within  three 
thotisfind  feet  from  the  face  of  such  tunnel, 
on  tlie  line  thereof,  not  previously  known 
to  exist,  discovered  in  such  tunnel,  to  the 
same  extent  as  if  discovered  from  the  sur- 
face; and  locations  on  the  line  of  such  tun- 
nel of  veins  or  lodes  not  appearing  on  the 
surface,  made  by  other  parties  after  the 
comuiencement  of  the  tunnel,  and  while  the 
same  is  being  prosecuted  with  reasonable 
diligence,  shall  be  invalid.  But  failure  to 
prosecute  the  work  on  the  tunnel  for  six 
months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins 
on  the  line  of  such  tunnel."  Is  this  seotiou 
the  only  one  applicable  to  tunnel  discoveries 
and  locations,  or  must  the  discoverer  of  a 
lode  la  a  tunnel,  in  order  to  protect  his 
claim,  comply  strictly  with  obher  statutory 
provisions  relating  to  the  discovery  and  lo- 
cation of  mining  claims?  In  resolving  this 
question,  as  in  other  cases  of  like  nature, 
the  meaning  and  application  of  the  statute 
is  to  tie  ascertained  by  considering  its  ori- 
gin, its  history,  Its  purposes  and  objects,  as 
well  as  its  subject-matter  and  the  language 
employed. 

By  the  act  of  congress  of  July  26,  1860, 
the  mineral  lands  of  the  public  domain,  siu:- 
veyed  and  unsurveyed,  were  opened  to  ex- 
ploration and  occupation  by  citizens  of  the 
United  States.  Practically,  the  act  provided 
for  giving  awny  mines  of  gold  and  silver  and 
other  precious  mineral  deports  to  those  who 
would  seek  for  and  find  them.  Every  en- 
couragement was  offered  to  those  who  would 
undertake  to  discover  and  develop  the  mlnet^ 
al  resources,  of  the  country,  and  thus  add  to 
the  volume  of  the  precious  metals.  The  na- 
tion bad  just  emerged  from  a  great  civil 
war,  and  an  increase  of  the  money  metals 
was  necessary,  as  a  basis  for  the  monetary 
system  of  the  government.  Such  Increase  was 
also  essential  to  the  prosperity  of  a  free  and 
enterprti^ng  pec^e  Just  enterUig  upon  a  new 
era  of  nattonal  and  individual  life.  The  lib- 
eral acts  of  congress  upon  tlie  snl^ect  of 
mines  and  mining  have  been  supplemented 
by  a  liberal  constmcllon  of  such  acts  by  tiic 
national  Judiciary,  as  well  as  by  the  local 
courts  of  the  mining  states  and  territories. 
It  was  not  until  the  Revition  of  1872  that  any 
general  act  was  passed  to  encourage  the 
discovery  and  development  of  mineral  lodes 
l^  means  of  tunnela  Such  was  the  date  of 
the  passage  of  the  tnnnel-^te  act  What 
object  or  purpose  could  have  Induced  con- 
gress to  enact  section  2323?  There  Is  but 
one  answer.  It  was  to  encourage  the  dis- 
covery of  the  bidden  mineral  wealth  wUch 
was  believed  to  exist  In  the  deepest  recesses 
of  the  mountains.  What  consideration  was 
adequate  to  compensate  those  undertaking  a 
work  requiring  such  large  expenditures  of 
time  and  money,  and  involving  such  rl^ 
and  dangera?  Nothing  short  of  the  guaranty 
of  the  government  that  they  should  hold  and 


enjoy  the  fruits  of  their  discoveries  upon 
compliiince  with  the  terras  of  the  statute. 
Every  consldenition,  therefore,  requires  that 
the  tunnel-slte  act  should  receive  the  moat 
liberal  construction  consistent  with  reason 
and  The  language  employed.  Section  2323 
was  obviously  designed  to  encourage  the  run- 
ning of  tunnels  for  the  discovery  and  devel- 
opment of  veins  or  lodes  of  the  precious 
metals  not  appearing  on  the  surface,  and  not 
previously  known  to  exist  XJttle  encourage- 
ment would  the  act  g^ve,  if  the  discoverer 
of  a  lode  In  a  tunhel  were  bound  also  to  find 
the  apex  and  course  of  such  vein,  uncover 
the  same  from  the  surfoce,  sink  his  location 
shaft  thereon,  mark  the  boimdaries  thereof, 
and  record  ills  certificate  of  such  surface  lo- 
cation, the  same  as  if  he  had  made  the  orig- 
inal discovery  from  the  surface.  The  loca- 
tion of  a  lode  from  the  siurface  Is  always  at- 
tended with  more  or  less  difficulty  and 
uncertainty.  MisLikes  occur  In  the  location 
of  boundary  lines,  even  where  the  apex  and 
course  of  the  vein  lie  comparatively  near  the 
surface.  These  difficulties  and  imccrtalnUes 
are  liable  to  be  greatly  increased  where  a 
lode  is  discovered  by  means  of  a  tunnel 
driven  htmdreds  and  thousands  of  feet  Into 
the  heart  of  a  great  mountain.  To  require 
the  cUscoverer  of  a  lode  In  a  tunnel  to  pros- 
pect for  the  vein  upon  the  surface,  and  un- 
cover and  mark  Its  boundaries  so  as  to  in- 
clude Its  apex  and  course  within  the  lines  of 
the  surface  location,  would  be  to  require  a 
work  of  supererogation,  for  no  surface  loca- 
tion Is  necessary  f<Hr  the  oonveMent  worklns 
of  a  lode  discovered  In  a  tunnd  location  al- 
ready made.  Such  requirement  would  un- 
necessarily bnidai  the  tunnel  locator  and 
discoverer.  To  the  great  labor  and  expense, 
of  tunneling  as  a  means  of  location  and  dis- 
covery, It  would  add  the  labor  and  expense 
devolving  upon  the  ordinary  surface  discov- 
erer and  locator.  Beildes,  sach  a  require- 
ment would  subject  the  discoverer  of  a  lode 
in  a  tunnel  to  the  hazard  of  a  race  for  Its 
surfiice  location;  and  thus  tue  discoverer 
ml^t  have  the  toilts  of  his  labor  wrested 
from  him  by  a  surface  locator  who  had  done 
nothing,  and  expended  nothing,  in  the  orig- 
inal discovery.  The  admitted  facts  of  the 
presmt  case  weU  Illustrate  tiie  hardship  of 
the  construction  omtended  for  by  appellee. 
The  tumiel  owners  have  expended  $100,000 
In  the  running  and  development  of  their  tun- 
nel location,  and  the  discovery  of  the  lod» 
In  controversy.  Eleven  yeara  after  such  dis- 
covery, appellee,  having  full  knowledge  ot 
the  lode  discovered  and  claimed  under  the 
tunnel  location,  proceeds  to  make  a  surface 
location  of  such  lode,  and  tiiereupon  claims 
the  same  as  his  own  to  the  explusion  of  the 
tunnel  claimant  The  suggestion  of  counsd 
that  the  discoverer  of  a  vein  in  a  tunnel  may 
mark  the  boundaxies  thereof,  locate  the  same 
on  the  surface,  and  record  his  certificate, 
without  uncovering  or  ascertaining  the  posi- 
tion of  the  apex  or  course  of  the  vein,  seems 
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duwi'ilug  of  Imt  Uttle  comdderatioii,  for,  U  a 
dlacoTery  and  location  from  the  surface  be 
neeesaary  ta  case  of  a  discovery  in  a  duly- 
located  tannel  claim,  then  the  surface  loca- 
tkin  must  be  corrected  in  order  to  afford  ade- 
quate protection.  But  in  case  of  a  discovery 
In  the  depths  of  a  great  mountain  a  surface 
location  without  ascertolnlnsr  the  position  of 
the  apex  or  course  of  the  vein  would  be  a 
chance  location,  wMch,  if  it  did  not  in  tact 
contain  such  apex  and  course,  would  avail 
nothing  against  a  location  made  by  an  ex- 
ploration and  uncovering  of  the  vein  from  the 
surface.  Section  2323  does  not  provide  that 
the  discoverer  of  a  vein  in  a  timnel  shall 
make  a  surtace  location  thereof;  but  It  does 
declare  that  locations  made  by  other  parties 
on  the  line  of  such  tunnel  shall,  under  cer- 
tain circumstances,  be  Invalid.  Thus  the 
purpose  of  congress  to  protect  the  discovery 
of  veins  or  lodes  ta  tunnels  la  deaiiy  mani- 
fest. In  view  of  the  purpose  and  language 
of  the  several  enactments  relating  to  the  dis- 
covery and  location  of  mineral  lodes,  and  the 
consequences  which  would  flow  from  a  dif- 
ferent construction,  we  feel  constrained  to 
hold  that  when  a  tunnel  owner  has  duly 
located  his  tunnel  claim,  and  thereafter  dis- 
covers a  mineral  lode  therein,  .according  ta 
all  the  conditions  spedfled  in  section  2323, 
he  Is  not  bound  to  make  another  discovery 
and  location  of  the  lode  from  the  surface  In 
order  to  be  protected  against  a  subsequent 
surface  locator  of  the  same  lode.  Thus  we 
Interpret  the  section  to  mean  what  its  special 
words  plainly  imiK>rt,  without  unnecessarily 
qualifying  their  meaning  by  the  general  lan- 
guage of  other  sections,  A  tunnel  location 
has  been  called  a  "tunnel  claim"-  by  the 
highest  judicial  authority,  and  It  seems  that 
a  valid  tunnel  location  may  Inure  to  the  bene- 
fit and  protection  of  mineral  lodes  discovered 
in  such  tunnel.  In  the  present  case  the  tun- 
nel claim  was  duly  located  by  reference  to 
United  States  government  surveya  A  lode 
not  previously  known  to  exist,  and  not  ap- 
pearing on  the  surface,  was  discovered  in 
such  tomiel,  and  on  the  line  thereof  while 
work  in  the  tannel  was  being  diligently  prose* 
cnted  for  sndi  purpose.  Notice  of  fba  dis- 
covery and  locatUm  of  the  lode  was  Imme- 
diately posted  at  the  moutii  of  the  tmmel, 
and  the  location  certificate  was  duly  record- 
ed, describing  the  lode  with  refermce  to  such 
tannel  location.  Under  such  drcumstances, 
in  our  opinion,  appellant,  as  snccessor  In  in- 
terest to  the  discoverer,  has  the  right  of  pos- 
seeslon  of  such  lode,  and  Is  entitled  to  be 
protected  in  such  ilg^t  agalnat  appellee,  a 
Jimlor  surface  locator  of  the  same  lode. .  The 
views  we  have  thus  endeavored  to  express 
seem  to  us  to  be  In  harmony  with  the  opinion 
of  the  supreme  court  at  the  United  States  In 
the  case  <a  Mining  Oa  v.  Willis,  127  U.  S. 
471-480,  S  Sap.  Ct.  Rep.  1214. 

Oonnsel  for  appellee  contends  that  the  case 
of  Tunnel  Co.  v.  Pell.  4  Colo.  607,  (decided 
hj  tills  court  In  1S78J  la  opposed  to  the  view 


e^^ressed  In  tbls  oplnltHi.  Hie  Pe|l  Case 
was  an  action  of  ejectment  brought  by  the 
tunnel  company  in  support  of  an  adverse 
claim.  No  equitable  relief  was  invoked,  nor 
could  any  be  had,  according  to  the  practice 
under  which  that  suit  was  insUtutedi  At 
the  trial  of  that  case  In  the  lower  court 
there  was  no  evidence,  and  no  attempt  to 
prove,  that  the  lode  in  controversy  had  been 
discovered  In  the  tunneL  Upon  that  ground 
it  was  held  that  the  tnnnel  company  had  not 
acquired  such  right  of  possession  as  would 
enable  It  to  maintain  ejectment,  and  so  the 
Judgment  of  nonsuit  was  granted.  Upon  ap- 
peal the  Judgment  of  nonsuit  was  affirmed 
upon  the  same  ground,  but  tiie  court,  in  Its 
opinion,  discussed  and  passed  upon  several 
questions  concerning  the  rlj^ts  of  tunnel-site 
dalmants,  which,  though  perhaps  fairly  pre- 
sented by  the  record,  were  not  really  neces- 
sary to  the  determination  of  that  appeal. 
What  the  decision  would  have  been  if  the 
lode  had  been  actually  discovered  by  the 
tunnel  company  in  the  tnnnel,  and  on  the 
line  thereof,  before  suit  brought,  and  before 
Fell  discovered  and  located  the  lode,  cannot 
be  certainly  known.  Pdl's  location  was 
within  the  limits  of  the  tunnel  location,  but 
not  on  the  line  of  the  tunneL  The  court  ex- 
pressed the  opinion  that  the  tnnnel  company 
did  not  have  the  exclusive  rl^t  of  possesion 
to  the  whole  tunnel  location,  1,500x3,000 
feet,  and  that  as  the  location  by  Pell  was  not 
upon  the  line  of  the  tunnel,— -that  is,  the  line 
of  the  actual  bore  or  excavation,— and  as 
the  tunnel  company  had  not  discovered  the 
lode  in  the  tunnel.  It  could  not  maintain 
ejectment  to  recover  the  lode.  If  the  tunnel 
company  had  discovered  the  lode  In  the  tun- 
nel, and  on  the  Une  thereof,  prior  to  its 
discovery  by  Pell,  and  other  conditions  had 
been  the  same  as  in  this  case,  the  tunnel 
company's  right  of  possession  to  the  lode 
might  have  been  maintained  to  the  same  ex- 
tent as  if  discovered  from  die  surface,  with- 
out a  surface  location  In  addition  to  the  tun- 
nel locatioii.  If  the  views  expressed  in  the 
P^  Case  will  not  bear  soeb  a  constractlon. 
we  most  decUne  to  be  governed  by  them, 
tmder  the  facts  admitted  in  tills  case. 

Section  2323  has  been  considered  and  con- 
strued by  the  appellate  courts  of  some  of  onr 
sister  states  and  territories.  See  Mining  Go. 
V.  Brown.  7  Mont  650^  19  Paa  Rep.  218;  Id., 
11  Mont  37<^  28  Pac.  B^.  732;  atoo,  Back  v. 
Mining  Co.,  (Idaho,)  17  Pac.  Bep.  63.  It 
would  not  subserve  any  useful  purpose  to 
discuss  these  decisions  at  length.  Though 
based  upon  facts  somewhat  different  from 
the  facts  of  the  present  case,  they  are  is 
the  main  consistent  with  the  views  expressed 
In  this  oirinlon. 

What  is  tiie  extent  of  the  tnnnel  owner's 
right  of  possession  to  a  vein  discovered  in  a 
tannel?  The  longoage  of  the  statute  Is  that 
he  shall  have  the  right  of  ptMseesIon  "to  the 
same  extent  as  if  discovered  from  the  snr- 
faee."  In  our  opinion  the  words  "same  ex- 
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tent~  mean  llie  same  extent  "along  the  rein 
or  lode."  While  the  acts  of  congress  leave 
the  width  of  mining  claims  upon  the  surface 
subject  to  local  regulations,  within  certain 
UmltB,  the  length  and  depth  may  not  be  thus 
regulated.  In  this  caee,  the  location  of  the 
tonnel  and  the  dlacoTery  ot  the  lode  having 
been  made  snbsequent  to  the  passage  of  the 
act  of  eongresa  of  May  10»  1872,  the  dlacor- 
erer  waa  entitled  to  claim  700  feet  of  the 
lode  eadi  way  from  tbe  pt^nt  of  dlacorety^ 
AT,  In  the  language  of  the  statute,  "1,000  feet 
m  length  along  the  rein  or  lodeL**  SectlmiB 
2320,>  2322.  Ber.  St  U.  8.;  Sess.  Laws  Colo. 
1874,  p.  185;  Oen.  St  Golo.  1883,  f  2397; 
Morr.  Mln.  RtChta,  (7th  Ed.)  22,  28.  In  the 
case  of  Ulnlng  Co.  t.  WHUb,  snpra,  which 
waa  In  many  respects  similar  to  the  present 
case,  the  tonnel  claimant  was  restricted  to 
"250  feet  each  way  from  said  tunnel,  on 
each  lode  dlsooreredr  but  In  that  case  tho 
location-  waa  made  prior  to  the  act  of  May 
10,  1872,  Kgnlatlng  the  lengUi  of  ndnlng  lo- 
cations, and  BO  the  local  laws  of  Colorado 
goremed  as  to  the  length  of  the  daim. 
Seaa.  Iawb  1861,  p.  166;  Gen.  Laws,  p.  627. 

Our  conduslon  la  fliat  Hw  dtacorny  and 
location  of  the  lode  In  controTeri^,  as 
claimed  by  appelant  must  be  held  valid, 
and  that  the  sul»eqoent  location  of  the 
same  lode,  made  by  appellee,  bdng  "200  feet 
to  the  east  of  the  line  of  the  bore  of  the 
Coming  tunnel."  must  be  held  invalid.  Hie 
Judgment  of  the  district  court  la  reversed, 
and  the  cause  remanded,  with  directions  to 
ento*  Judgment  In  favor  of  appeHaut  In  ao> 
cordanoo  wltti  this  opinion. 


(24  Or.  «1> 

ARCHER  et  aL  V.  CALIFORNIA  LUMBER 
CO. 

(Soprane  Court      Oregon.  July  S,  1893.) 

RsroBMATiox  or  Dsan— Uisf  ixa— Bteiim— 

Plbadiko. 

1.  A  bin  to  reform  m  deed  Is  suffident 
which  allegea  that  compIaiDaDte  were  Illiterate, 
and  did  not  DDderstand  its  meanioE,  but  relied 
on  one  O..  whom  tbey  bdieved  to  be  actlne  as 
their  attorney,  who  adviRed  them  that  the  deed 
was  in  accordance  with  tbe  actual  verbal 
agreement,  but  that  said  O.  waa  Id  fact  the 
attorney  of  defendant,  and  that  G.  and  defend- 
ant fraudulently  drew  the  deed  so  aa  to  obtain 
an  advantage  over  complainants. 

2.  Where  one  party  to  a  contract  Intrusta 
the  other  to  have  toe  contract  reduced  to  writ- 
ing, eqnity  will  reform  the  iDitrumait,  if,  aa 
written,  it  Is  not  the  one  which  waa  verbally 
■agreed  npon.  and  the  one  party  waa  Induced 
to  sign  it  through  the  confidence  it  reposed  Id 
the  other. 

Appeal  from  droult  court.  Coos  county; 
kfortln  L.  Pipes,  Judge. 
Bill  by  Samuel  Ardier  and  Margaret  Arch- 


■Rev.  St  U.  S.  I  2320,  proridea:  "A  minlog 
dalm  loeated  after  the  tenth  day  of  May,  eigh- 
tsea  koDdred  sad  serenty-two,  whether  looted 
one  or  mOTe  pmona,  may  equal,  but  shall 
oot  ezeeed.  oae  tboaaand  five  hundred  last  la 
Isogth  aloBg  tks  veiB  «r  todSb" 


er,  his  wife,  against  the  Oalfornla  Lumber 

Company,  to  reform  a  deed.  Decree  fbr  com- 
plainants. Defoidant  appeals.  AfBnned. 

The  complaint  alleges.  In  snbstano^  that 
defoidant  la  a  corporation.  ^Ehat  on  the  2d 
at  October,  1888,  ptolnttffs  and  defendant 
entered  Into  an  agreemmt  whereby  plalntUb 
agreed  to  sell  the  timber  and  tight  of  way 
orer  certain  land^  and  agreed  to  meet  al 
Marsbfleld  on  the  6ttt  of  October,-  and  cae- 
onto  a  vrrltten  contract  That  they  did  on 
the  6th  of  October,  1888,  meet  at  Uarsb- 
flcM,  and  defoidant  paid  plalntUb  V400;  mbA 
gave  Its  obligation  for  $400  two  years  after 
said  date,  and  pUlntifEs  executed  the  fol- 
lowing deed:  "Thla  Indratturs^  made  tbs 
alxth  (6tl0  day  of  Octobw,  In  the  year  of 
our  Lord  <nia  fhoosand  tight  hundred  anS 
el^ty-el^t,  (1888,)  between  Samuel  Archer 
and  Margaret  Archer,  hla  wife,  tbe  parties 
of  the  first  part,  and  the  California  Lumber 
Company,  a  oorporatton  duly  organized  and 
existing  under  and  by  virtue  of  the  law* 
<tf  the  state  of  Or^^  th»  party  of  the  se^ 
ond  part,  wltnesseth,  tuat  we,  the  aald  paik 
ties  of  the  first  part  for  and  in  conslderft- 
tlon  ot  the  sum  of  one  dollar,  gold  coin  ot 
the  United  States  of  America,  to  us  In  band 
paid  by  the  said  party  of  the  second  part; 
the  reodpt  whereof  la  hereby  admowledgedp 
do  these  presents  grant  bai^aln,  sdJ^ 
and  convey  unto  the  said  party  of  the  seo- 
ond  part,  its  hdrs  and  assigns,  forevw,  aU 
of  Gie  growing  timber,  trees,  merdiantable 
timber,  felled  or  otherwise  of  every  nature 
and  description,  which  may  be  found  on 
aatd  land,  together  with  the  perpetual  right 
of  way  to  log  the  same  off  of  said  land, 
or  to  log  other  timber  over  and  across  aald 
land.  And  It  is  hereby  agreed  and  granted, 
and  the  parties  of  the  Oret  part  do  agree 
and  grant  to  the  party  of  the  second  part, 
the  right  to  boom  thdr  logs  on  eeld  land, 
which  Bald  laud  Is  described  as  follows,  to 
wit:  Lota  one,  (1,)  two,  ^)  three,  (3.)  four, 
(4,)  and  the  northeast  qunrter  of  section 
one,  <1.)  In  township  twenty-six  <26)  aooth. 
of  range  thirteen  (13)  west  of  tbe  Willamette 
meridian,  and  situated  In  Coos  county,  state 
of  Oregon.  In  witness  whereof  the  said  par- 
ties of  the  first  part  have  hereunto  set  their 
hands  and  seals  the  day  aud  year  first 
alMve  written.  Samuel  Archer.  tSeaL] 
Margaret  Archer.  [Seal.]  Signed,  sealed, 
and  delivered  In  presence  of  Hiram  Granly, 
A.  D.  Border,"— and  duly  acknowledged  the 
Bam&  That  plaintiffs  are  Ignorant  and  lUlt* 
erate  persons,  and  did  not  understand  the 
meaning  and  Import  of  the  language  used 
in  said  deed,  and  if  they  had  understood  it 
th^  would  have  refused  to  have  executed 
it  And  demands  that  the  deed  be  canceled 
and  annulled,  or  reformed  so  as  to  express 
the  agreement  as  plaintiffs  dalm,  for  $S00^ 
and  general  relief. 

Wm.  R.  wnus,  for  sppeUant  &  EL  Ba» 
•Id,  for  wapoadsntfc 


Digitized  by  Google 


Or.)  AKCHER  v.  CALIFORNIA  LUMBER  CO.  527 


LORD,  O.  J.  This  la  a  salt  In  equity  to 
cancel  or  reform  a  written  Instrument  which 
is  fully  set  out  In  the  complaint  The  de- 
fendant demurred  to  the  complaint  on  the 
ground  that  It  did  not  state  facts  sofficlent 
to  constitute  a  cause  of  suit,  which  the 
court  oveiTuled,  and  thereup<Hi  the  defend- 

,  ant  answered,  denying  all  the  material  al- 
l^tlons  of  the  complaint,  except  that  It 
g&To  Its  obligation  for  a  certain  sum,  as 
specified,  and  alleged  that  the  only  agree- 
ment made  betwcra  the  plaintiffs  and  de- 
fendant is  the  cme  set  forth  In  the  complaint, 
etc  The  case  was  ref»-red,  the  testimony 
taken,  and  the  court  decneed  that  the  cm- 
tract  set  out  should  be  reformed,  etc. 

The  first  objection  Is  that  tlie  court  erred 
In  OTemillng  the  demurrer.  The  ground  of 
this  obJectltMi  is  that  the  facts  alleged  only 
show  a  mistake  by  the  plaintiffs  as  to  the 
legal  effect  or  import  of  the  agreement 
which  they  executed.  TiAa,  It  Is  claimed, 
is  not  a  ground  for  either  defendve  or  af- 
firmattTe  relief,  without  some  allegation  of 
fraud,  misrepresentation,  Tiolatlon  of  confi- 
dence rei>osed,orof  other  Inequitable  conduct 
Is  the  transaction.  It  is  perhaps  true  that  the 
allegation  that  the  plaintiffs  are  Ignorant 

*  and  illiterate  persons,  and  did  not  under- 
stand the  meaning  and  imp(N-t  of  the  lan- 
guage used  in  the  contract,  Is  not  sufficient, 
of  Itself,  to  «itltle  them  to  the  concellatlou 
or  r^ormatiion  of  the  contract  Tbey  are 
4onbtless  bonnd  to  exercise  care  and  dlll- 
gmice  In  their  business  transactions,  and  if 
they  were  Incapable,  from  illiteracy,  of  ex- 
amining the  instrument  and  determining  its 
Import,  they  ought,  before  signing  It,  to  have 
procured  some  one  In  whom  they  had  a 
r^t.to  place  confidence  to  examine  tt  fw 
them.  Such  allegatlm  does  not  show  any 
Inequitable  conduct  In  the  transaction,  anf- 
fldcnt  to  autluHize  lbs  conrt  to  grant  tbe 
relief  prayed  for,  unless  It  also  appears  frcHU 
tiie  compl^t  that  some  ndatlon  of  trust 
or  confldmce  edsted  between  the  parties 
to  the  contract,  «■  that  tbwe  was  trwoA 
vt  mtsrepresentaU<ni,  tx  that  the  means  of 
knowledge  as  to  the  terms  and  ctmdltlons 
of  the  omtract  were  not  equally  open  and 
accessible  to  both  parties.  "The  rule  is  well 
settled,"  as  stated  by  Mr.  Pomeroy,  "that 
a  dmple  mistake  by  a  party  as  to  the  legal 
effect  of  an  agreement  which  he  executes, 
or  as  to  the  legal  remit  of  an  act  which 
he  performs.  Is  no  groqnd  for  eltiier  defen- 
rire  fx  afflrmatlTe  relief.  If  there  were  no 
elements  of  frand,  concealment,  mlsrepre- 
8etttati<m,  nndne  inflooice,  Tiolatlon  of  «mr 
fldence  reposed,  or  of  other  Inequitable  con- 
duct. In  the  transaction,  ttie  party  who 
knew,  or  had  an  opportimlty  to  know,  ttie 
contents  of  an  agreement  or  other  instru- 
ment, camiot  defeat  Its  perfMmance,  or  ob- 
tain Its  cancelation  or  reformation,  became 
he  mlf.ook  tlie  legal  meaning  of  effect  of 
the  whole  or  any  part  of  Its  provisions." 
2  Pom.  Eq.  Jur.  {  843.  But  the  complaint, 


after  alloglng,  amuig  other  things,  that  D. 
H.  Bibb  was  agent  of  the  defendant  com- 
pany, and  that  A.  Gray  was  Its  attor- 
ney, of  which  the  plaintiffs  had  no  knowl- 
edge, charges  "that  at  the  time  the  writ- 
ings were  executed  by  the  plaintiffs  they 
had  implicit  confidence  in  the  said  D.  H. 
Bibb  and  John  A.  Gray,  and  honestly  be- 
lieved that  the  said  Gray  was  acting  as 
ttteir  attorney,  as  before  stated,  and  that 
ha*  would  not  have  advised  plaintiffs  that 
the  writings  were  all  right  unless  they  liad 
been  in  accordance  with  the  actual  verbal 
agreement  which  the  plaintiff  Samuel  Arch- 
er made  with  the  defoidant  as  aforesaid, 
and  that  plaintiffs  did  so  h<mestly  b^ev^ 
or  they  would  have  refused  to  have  exe- 
cuted Budi  writings,"  eta;  "that  at  the  time 
the  writings  were  executed  the  defendant 
well  knew  that  the  deed  executed  by  the 
plaintiffs  was  not  in  accordance  with  the 
actual  agreement  wlilch  was  made  and  en- 
tered Into  between  the  plaintiffs  and  the 
defendant,  bat  that  tbe  defendant  fraudu- 
lently caused  the  deed  to  t>e  drawn  in  the 
form  it  was  drawn  for  the  purpose  and 
with  the  intention  of  obtaining  an  advantage 
over  the  pialnUffs,  and  with  the  same  pur- 
pose Induced  the  plaintiffs  to  execute  the 
same  as  aforesaid."  Without  further  com- 
ment we  think  these  facts,  taken  In 
connection  with  the  other  allegations 
referred  to,  make  It  snfiiclently  appear  from 
the  complaint  that  the  facts  stated  consti- 
tute a  cause  of  suit  which  entitles  tlie  plain- 
tiff to  relief,  within  the  mle  announced  by 
the  auUunlties  dted. 

The  next  objection  is  that  the  evidence 
for  plaintiffs  is  not  sufficient  to  entitle  them 
to  a  decree.  In  cases  of  this  character  the 
plaintiff  should  make  the  better  case  upon 
the  Isso^  and  satisfy  the  mind  of  the  conrt 
as  to  the  mistake  or  fraud  charged.  The 
evidence  should  pr^ndM-ate  In  his  favor, 
to  entitle  him  to  relief.  "The  party  who 
aUeges  frand,"  says  Mr.  Blgelow,  "must 
make  good  his  allegatim  by  (*lear  and  satil»- 
factory  evidence,  such  as  will  pr^nderate 
over  presumption  txt  evidence  on  the  other 
dde."  Blgelow.  Fraud,  S  %  p.  142.  The  law 
does  not  reqnhre  mora  The  evidence  need 
not  be  "conclusive,"  and  leave  no  doubt, 
but  it  ought  to  be  BO  clear  and  satisfactory 
as  to  preponderate.  The  evidence  shows 
that  the  plalntiCte  Intrusted  D.  H.  Bibb, 
with  whom  the  agreement  was  made  on. 
behalf  of  the  defmdant,  to  take  away  the 
writt^  memorandum  made  at  plaintiffs* 
house  for  the  purpose  of  preparing  an  agree- 
ment hi  accordance  with  the  to-ms  actually 
made.  It  further  shows  tliat  the  plalntlfb 
reposed  c(mfldence  In  Bibb  and  Gray,  and 
that  the  plaintiff  8.  Andier  supposed  that 
Gray,  who  was  attorney  for  the  defendant, 
was  acting  as  plaintiff'  attorney,  and  would 
protect  their  Intenesta.  miere  is  other  evi- 
dence on  tl^  subject,  but  we  do  not  deem 
It  necessary  to  recur  to  it  To  Justify  its 
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decree  tlie  court  necessarily  found  ^rom  the 
evidence  that  the  terms  Inserted  In  the 
agreement  were  not  In  accordance  with  the 
actual  nirreement  whicb  had  been  made  be- 
tween the  parties,  and  that  the  phUntiffs, 
Induced  by  the  confidence  reposed,  signed 
the  agreement  so  prepared  without  expla- 
nation, or  understanding  the  legal  Import 
of  the  Instmrnent  We  think  the  evidoice 
Justifies  the  conclusion  reached,  and  the  de- 
cree entered  therein  was  proper.  When  wne 
party  to  a  cmtract  lutnists  to  and  deqpoids 
upon  the  other  party  to  haw  tbe  contract, 
as  made  by  them,  reduced  to  writing,  the 
part7  Intrusted  -with  such  duly  must  act 
with  tbe  utmost  good  taiftn  and  If  the  c«i- 
tract,  as  written,  Is  not  the  one  which  was 
rerbally  agreed  upon,  and  the  party  was 
Induced  by  the  omfldenee  r^Hised  in  the 
other  to  execute  the  contract '  as  written, 
believing  it  expressed  the  real  contract 
mad^  eqnlty  irill  not  pnrolt  it  to  stand. 
The  result  of  our  examination  convinces  us 
Quit  ttiere'was  no  error,  and  that  the  deoree 
must  be  affirmed. 


(2*  Or.  189 

JOHNSON  V.  BRIDAL  VEIL  LUMBER- 
ING CO. 

(Sapreme  Goart  of  Oregon.  Jane  27, 1893.) 
I'DBLio  Lands— Homestead  —  Commutatiox— Dk- 
oiBioN  OP  Land  OrricERS— CoN'Ci.i:niVE!{Bs.s. 

1.  The  fact  that  land  Is  "anflt  for  eulttva- 
tlOD."  and  "valuable  chiefly  for  timtwr."  within 
20  U.  S.  Stat.  88,  authorizinjr  a  sale  of  such 
land,  provided  that  no  "bona  fide  claim"  under 
a  law  of  tbe  United  States  is  ttiereby  defeated, 
does  not  prevent  a  homestead  entry  of  such 
land. 

2.  The  decision  of  tbe  local  land  officers, 
Allowing  commutation  of  a  homestead  entry. 
Is  conclusive,  in  the  absence  of  frftud,  that  the 
land  was  of  a  character  allowing  such  entry. 

3.  Land  granted  by  the  government  to  the 
v.  F.  R.  Co.  was  declared  forfeited  by  Act 
Sept.  29.  1890,  section  2  of  which  provided 
that  persons  woo  were  actual  settlers  should, 
on  making  due  claim  under  the  homestead 
laws,  be  entitled  to  preference  in  entering  said 
lands,  and  regarded  as  setting  from  the  date 
of  actual  settlement.  Heid,  that  a  railroad 
tK>nid  not,  after  eutry  of  such  land  by  settlers, 
enter  thereoa  nnder  Act  March  3,  1875,  for  tbe 
purpose  of  acquiring  a  right  of  way  as  over 
public  land. 

4.  The  fact  that  a  settler  commutes  his 
homestead  entry,  under  Rev.  St.  S  2301,  does 
not  change  it  into  a  pre-emption,  allowing  the 
rights  of  the  railroad  to  become  paramount. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Steams,  Judge. 

Suit  by  D.  S.  J(^inson  against  the  Bridal 
Veil  Lumbering  Company.  Judgment  for 
plaintiCf.  Defendant  appeals.  Afiirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MOORE,  J.: 

This  is  a  suit  to  enjoin  tbe  defendant  from 
constructing  Its  railroad  across  plaintiff's 
land.  The  material  facts  are  that  on  Novem- 
ber 22,  1889,  plaintiff  was  duly  qualified  to 
enter  government  lands  under  the  homestead 
law  of  the  United  States,  and  on  that  day 


settled  upon  the  S.  %  of  Uie  N.  %  of  section 
25,  in  township  1  N.,  of  range  6  E.  of  the 
Willamette  meridian,  whlcb  was  embraced, 
within  the  limits  of  the  laud  granted  to  the 
Northern  Pacific  Railroad  Company  by  the 
Joint  resolution  of  congress  of  May  31,  1810, 
for  the  purpose  of  enabling  It  to  construct  Its 
main  road  to  some  point  on  Puget  sound  via . 
the  vall^  of  the  Cioltmibla  river;  tiiat  hy  an 
act  of  congress  approved  S^tember  29,  1890^ 
said  grant  was  forfeited,  and  the  lands  r& 
stored  to  flie  jiuUlc  domidn;  that  the  defend- 
ant Is  a  corporation  created  for  the  purpose 
of  orautmctlng  and  (iterating  a  railroad  from 
Bridal  Veil,  on  the  GolnmMa  river,  to  ttw 
base  of  Mt  Hood,  In  Oregtm;  tttat  In  pursu- 
ance of  the  act  of  c«igress  of  Mardii  3,  1878, 
It  surv^ed  a  line  for  Its  railroad  acroes  the 
land  In  questi<m,  and  filed  proof  <Kt  its  Of^ 
ganlzatlon  and  a  map  of  said  survey  -with 
the  secretary  of  laie  Interior,  who  approved 
the  same  8q;»tember  18,  1888;  that  the  de- 
fendant, desiring  to  duuige,  made  anothv 
surv^,  which  crossed  plalnttfTs  land  on  a 
different  line  from  the  first,  and  sent  the 
nu^  thereof  to  the  commissioner  of  the  gen- 
«al  land  t^ce,  who  mailed  It  to  the  defend- 
ant to  be  filed  In  the  local  land  office,  but, 
said  map  having  been  lost,  a  duplicate  there- 
of was  filed,  which  on  July  1,  1891,  was  ap- 
proved by  the  secretary  of  the  Interior.  The 
defendant  commenced  to  build  Its  railroad 
across  the  land  In  question,  on  the  line  of  tbis 
second  survey,  when  the  plaintiff,  who  had 
filed  his  homestead  entry  thereon,  began  this 
suit.  The  defendant's  attention  Is  that  the 
said  land  Is  unfit  for  cultivation,  and  valua- 
ble chiefly  for  timber,  and  that  it  is  not  snl^ 
Ject  to  entry  under  the  homeatetid  law.  Aft- 
er the  Issues  were  completed,  tbe  plaintiff,  on 
June  26,  1891,  by  leave  of  the  court,  filed  a 
supplemental  complaint  alleging  that  he  had 
commuted  his  entry,  and  was  then  the  owner 
of  said  land.  The  cause  was  referred  to  O. 
G.  Gammans  to  take  and  report  the  evidence, 
with  Ills  findings  of  fact  and  conclusions  of 
law.  The  rt^port  of  the  referee  being  against 
defendant's  contention,  the  court  approved 
the  same,  nnd  decreetl  a  perpetual  Injunction 
against  It,  from  which  It  appeala 

L.  L.  McArthur,  for  appellant  J.  F.  Wa^ 
son,  fbr  respondent 

MOORE,  J.,  {after  stating  the  facts.)  De- 
fendant contends  that  because  the  6urf.ice  of 
the  land  embraced  In  plaintiff's  entry  Is 
broken,  and  heavily  covered  with  valuable 
timber.  It  is  not  subject  to  entry  imder  the 
homestead  laws  of  the  United  States,  and 
that  no  title  thereto  can  be  acquired  except 
under  the  act  of  congress  of  June  3,  1S78,  (20 
Stat  89.)  That  act  provides  "that  surveyed 
public  lands  of  the  United  States  within  the 
states  of  California,  Oregon,  and  Nevada,  and 
in  Washington  Territory,  not  included  within 
military,  Indian,  or  other  reservations  of  the 
United  States,  valuable  chiefly  for  timber. 
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but  nnflt  for  cultivation,  and  which  have  not 
'been  offered  at  public  sale  according  to  law, 
may  be  sold  to  citizens  of  the  United  States, 
or  persons  who  have  declared  their  Inten- 
tions  to  become  such,  in  quantities  not  ex- 
ceeding one  hundred  and  sixty  acres  to  any 
one  person  or  association  of  persons,  at  the 
minimum  price  of  two  dollars  and  fifty  cents 
per  acre,  and  lands  valuable  chiefly  for  stone 
may  be  sold  on  the  same  terms  as  timber 
lands:  provided,  that  nothing  herein  contali* 
ed  shall  defeat  or  impair  any  bona  fide  claim 
under  any  law  of  the  United  States,  or  ao- 
thorlze  the  sale  of  any  mining  claltn,  or  the 
Improvements  of  any  bona  fide  settler,  or 
lands  containing  gold,  silver,  cinnabar,  cop- 
per, or  coal,  or  lands  selected  by  said  states 
under  any  law  of  the  United  States  donating 
lands  for  Internal  improvements,  education, 
or  other  purposes."  It  will  therefore  be  aeea 
that  this  act  exempted  trom  sale  any  bona 
ftde  claim  onder  any  law  of  the  United 
States.  A  bomestead  entry  Is  a  dtHm  under 
tbB  law  of  the  United  States,  and,  when 
made,  is  exempt  from  sale  under  tte  provi- 
sions of  tbe  timber  act  It  ml^t  be  safely 
said  that  a  homestead  ctalmant  who  desl^ 
such  a  tract  for  a  home  and  agricultural  pur- 
poses bad  not  exercised  very  good  Judgmrait 
In  the  sdectlon,  but  If  be  could  grow  crops 
th«e«i  be  would  be  entitled,  imder  tAe  law, 
to  make  bis  final  proof  and  receive  bis  pat- 
eat.  His  ilflAt  to  make  final  proof  and  ob- 
tain  a  patent  rests  vpon  Us  cidtlTation  of  the 
soil,  and  not  upcai  the  exercise  of  bis  judg- 
ment In  the  selection  of  his  hbmestead. 
Lands  wlUcfa  are  ''▼aloable  chl^y  for  tlm* 
ber,  but  mifit  for  cnltlTatlon,"  wltbln  the 
meaning  of  the  act  of  congress  of  June  8, 
1878,  have  bera  defined  by  tbe  siqtreme  court 
of  tbe  United  States  to  mean  such  as  are 
covered  with  heavy  timber  at  the  time  of  the 
purchase,  notwlttistandlng  the  fact  lliat  by 
large  expenditures  of  money  and  labor  they 
may  be  rendered  suitable  for  cultivation.  U. 
S.  V.  Budd,  144  U.  S.  154,  12  Sup.  UL  Rep. 
575.  The  evidence  conclusively  shows  that 
this  tract  of  land  is  clearly  such  as  might  be 
acquired  under  the  timber  act,  but  this  ought 
not  to  preclude  any  person  from  acquiring 
tbe  title  under  the  homestead  law,  if  the  en- 
try were  made  before  any  person  had  applied 
to  purchase  under  tbe  former  acL 

Plaintiff,  by  leave  of  the  court,  filed  his 
supplemental  complaint,  In  which  he  alleges 
that  on  June  16,  1891,  he  made  final  proof 
of  settlement  and  cultivation,  and  commut- 
ed his  homestead  entry,  under  the  provisions 
of  the  el^th  section  of  tfle  act  of  congress  ap- 
proved May  20, 1862,  paid  the  purchase  price 
thereof,  and  received  from  the  register  and 
receiver  their  certificate  (No.  5,183)  of  such 
commutation,  and  that  he  was  then  the  own- 
er of  said  tract  by  purchase,  and  In  the  pos- 
session thereof.  To  this  supplemental  com- 
plaint the  defendant  answered,  denyiug  each 
and  every  allegation  thereof,  but  It  does 
not  aUege  that  said  oertlfioate  was  fraudur 
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I  lently  executed.  The  land  department.  In 
the  flraC  instance,  Is  the  sole  judge  of  every 
fact  which  is  to  be  cousidered  In  determin- 
ing the  rights  of  the  respective  applicants 
for  government  lauds;  and  In  the  absence 
of  fraud,  or  some  other  element  to  Invoke 
the  jurisdiction  and  powers  of  a  court  of 
(Hiuity,  the  determination  of  the  land  ofil- 
cers  as  to  the  Dact  whether  the  given  tract 
is  or  Is  not  fit  for  cultivatl<Hi  is  conclusive. 
U.  S.  V.  Budd,  supra.  In  Shepley  v.  Cowan, 
01  U.  S.  340,  It  was  held  that  when  the  offi- 
cers of  the  land  ofilce  err  In  judgment  upon 
a  question  of  fact  the  courts  can  furnish 
no  relief,  but  In  cases  of  fraud  upon  their 
part  the  courts  will  review  their  action,  as 
well  as  .their  construction  of  the  law.  In 
Johnson  v.  Towsley,  13  Wall.  86,  it  was  also 
held  that  when  the  officers  of  the  land  office 
decide  controverted  queetlous  of  fact,  in 
the  absence  of  fraud  or  Imposition  or  mis- 
take, their  decision  on  these  questions  Is 
final,  except  as  they  may  be  reviewed  on 
appeal  in  that  dei>artn>ent 

It  follows,  then,  that  when  the  plaintiff 
commuted  his  homestead  mtzy,  made  his 
final  proof,  and  the  local  officers  approved 
the  sam^  received  his  mon^  for  the  land, 
and  executed  the  recdpt  therefor,  they 
passed  upon  the  questions  of  fact  therein 
raised,  and  In  the  abs^ce  of  any  allega- 
tion of  fraud  tbelr  aotton  is  conclusive  up- 
on such  questions,  and  that  the  land  was  of 
1}uit  chataotor  which  plaintiff  oontd  acquire 
under  the  homestead  -laws  of  tbe  United 
States. 

The  answer  admits  that  the  land  embraced 
In  plaintiff's  oitry  wu  at  tbe  date  of  his 
settlement  Included  bi  tbe  grant  to  Ibe 
Northern  Padflo  Railroad  Company  under 
tbe  Joint  resolution  of  congress  of  May  81, 
1870,  and  alleges  that  when  this  land  was 
witittdrawn  for  tbe  benefit  of  that  railroad 
oompany  It  tiierel^  ceased  to  be  public  land 
of  the  United  States,  and  the  tlUe  was  held 
In  trust  for  that  company,  upon  tiie  per- 
formamie  of  the  conditions  named  In  the 
grant.  The  act  of  March  8,  1875,  grant- 
ing rights  of  way  over  the  jnibllc  lands  of 
the  United  States,  could  not  apply  to  this 
land,  for  the  reason  that  It  was  not  public 
land  of  Uie  United  States,  bnt  was  with- 
drawn for  the  Northern  Padflc  RaOroBd 
Company.  Hence  the  def^dant  could  dalm 
no  rights  therein,  by  reason  of  the  filing  or 
approval  of  its  map,  until  the  said  grant 
was  forfeited.  When  tbe  grant  to  the 
Northern  Padflc  Railroad  Company  was  for^ 
felted,  September  20,  1890,  sectlou  2  of  the 
act  provided  that  all  persons  who  at  the 
date  of  the  passage  thereof  were  actual 
settlers.  In  good  faith,  on  any  of  tbe  lands 
thereby  forfeited,  and  are  otherwise  quali- 
fied, on  making  due  claim  on  said  lands 
under  the  homestrad  law,  within  six  months 
after  the  passage  thereof,  should  be  enti- 
tled to  a  preference  .right  to  enter  the  same 
uMer  the  provlMons      tbe  bomestead  law 
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and  said  act,  and  shonid  be  regarded  as 
actual  settlers  from  the  date  of  actual  set- 
tlement or  ocGupatloD.  The  plaintiff  set- 
tled upon  this  laud  November  22,  1889,  and 
made  his  homestead  entry  within  the  pre- 
scribed time,  and  when  be  made  his  final 
proof  bis  title  to  tbe  land  related  back 
tb4  date  of  his  settlement;  and.  the  said 
second  surrey  being  subsequent  to  plain- 
tiff's settlement  and  entry,  the  defendant 
could  not  .rightfully  enter  upon  said  land, 
and  locate  a  new  right  of  way,  under  the 
act  of  1875.  -Ijarsen  t.  NaTlgation  C!o.,  19 
Or.  240,  23  Paa  Bep-  974;  Faull  t.  Cooke. 
10  Or.  456,  26  Faa  Bep.  662;  Stnrr  t.  Beck. 
10  Sup.  Ct  Bep.  350. 

The  d^endant  claims  tbat  when  the  plain- 
tiff commuted  bis  entry,  and  iiaid  the  mmey 
In  lieu  of  the  time  required  under  tbe  home- 
stead law,  he  thereby  changed  his  entry 
into  a  pre-emption,  and  in  consequence  there- 
of Its  rights  attached  under  its  second  map 
of  wltbctatwal,  :ind  became  paramount  to 
pltUntUTs.  The  commutation  of  a  home- 
stead entiy  under  section  2301,  Ber.  St,  Is 
not  an  ex^idse  of  -the  prenemptlon  il^t. 
In  re  BritUn,  1  Dea  Dep.  Int.  441;  Cotton 
T.  Struthers,  6  Dec  Dep.  Int  288;  In  re 
Hewit;  8  Dec  Dep.  Int  S66.  It  was  held 
in  Ballroad  Go.  v.  ymtney.  132  t.  S.  357, 
10  Sap.  Gt  Bep.  112,  that  the  declsiooi  of 
tbe  land  department  on  matters  ot  law 
were  not  Unding  upon  tiiat  court,  but  that 
on  questions  similar  to  tbe  one  luTolTed  iji 
this  case  they  are  entiUed  to  great  respect 
at  liie  hands  of  any  court  It  would  seem 
that  ttie  commutation  of  a  homestead  to  not 
the  exen^se  of  the  pre-emptive  right,  and 
that  tbe  decisions  of  the  land  department 
upon  this  question,  while  not  binding  upon 
the  courts,  are  consonant  with  reason  and 
the  rule  in  such  cases.  It  follows  that  the 
plaintiff's  oatry  was  prior  to  d^endanfs 
second  surrey,  and  that  it  had  no  rl^t  to 
construct  its  railroad  across  bis  land,  and 
that  the  decree  of  the  court  below  must  be 
affirmed. 


(24  Or.  m> 

STATE  T.  BAKER  COUNTY. 
(Supreme  Court  of  Oregon.  June  19, 1893.) 

Action  aoainst  Countt  —  Claim  bt  State  fob 

Taxks — Limitations, 

1.  Under  Hill's  Ann.  Laws.  {  2239.  a 
county  may  be  sued  on  account  of  any  matter 
ansiuR  out  of  its  corporate  obligation,  whether 
created  by  contract  or  otherwise. 

2.  Hill's  Ann.  Laws,  ft  2789,  requirini;  the 
Koremor,  secretary  of  state,  and  the  state  treas- 
urer, on  receiTiog  the  assessment  rolls  of  the 
different  counties,  to  compute  the  total  revenue 
needed  for  state  purposes,  and  the  resaltiuff 
rate  of  taxation,  and  to  apportion  the  totEU 
revenue  among  the  counties  accordiuf;  to  the 
amount  of  property  subject  to  taxation,  to  be 
paid  to  the  state  treasurer  out  of  the  &rst  mon- 
eys collected,  creates  the  relation  of  debtor  and 
creditor  between  each  county  and  the  state,  as 
regards  the  levy  so  made,  and  an  action  will 
lie  to  enforce  such  debt. 

3.  The  obligation  of  a  county  to  pay  its 


proportion  -  of  the  state  taxes  Is  a  liability 
created  by  statute,  within  the  meaning  of 
Hill's  Ann.  I^aws,  f  6.  requiring  an  action  on 
such  liability  to  be  brought  withiu  six  years. 

Appeal  from  circuit  court  Baker  county; 
James  A.  Fee,  Judge. 

Action  by  the  state  of  Oregon  against 
Baker  county.  From  a  Judgm«it  for  defend- 
ant, tite  state  appeals.  Berersed. 

Geo.  E.  Chamberlain,  Atty.  Oen..  for  the 
State.   M.  L.  Olmsted,  for  respondent 

BEAN,  J.  This  action  was  commenced 
early  In  1892  to  recover  the  unpaid  balance 
of  the  state  taxes  charged  and  apportioned 
to  Baker  county  during  tbe  years  1870  to 
1885  inclusive,  and  from  1SS9  to  1881  inclu- 
EAve.  Tbe  complaint  contains  10  counts  or 
causes  of  action,  and  In  encn  count  all  the 
facts  necessary  to  show  the  liability  of  the 
county  are  alleged.  To  the  first  six  causes 
of  action  a  demurrer  was  interposed  on  the 
ground  that  they  were  barred  by  the  statute 
of  limitations,  and  to  the  entire  complaint  a 
demurrer,  which  was  sustained  by  the  court 
below,  on  the  ground  ttiat  the  plaintiff  had  no 
capacity  to  sue,  and  for  want  of  jurisdiction 
of  the  subject-matter.  In  support  of  the 
ruling  of  the  coturt  below  it  is  contended 
tiiat  this  action  cannot  be  maintained  under 
section  350,  Hill's  Ann.  Laws,  which  pro- 
vides tliat  "an  action  may  be  maintained 
against  any  of  the  organized  counties  of  tids 
state  upon  a  contract  made  by  such  county 
In  its  corporate  dutracter,  and  within  the 
scope  of  its  authority,  and  not  otherwise." 
In  Grant  Co.  t.  Lake  Co.,  17  Or.  453,  21 
Pac.  Bep.  447,  this  court  bad  occadon  to  con- 
sider the  effect  of  this  section,  and  It  was 
tber^  held  tlut  the  authority  to  maintain 
an  action  against  a  county  on  an  obligation 
created  hy  law  Is  not  derived  from  said  sec* 
tion,  but  exists  indcpendentiy  of  it  and  that 
section  350  must  be  construed  in  connection 
with  section  2239,  which  subjects  a  coun^ 
to  a  sidt  or  action  on  account  of  ai^  matters 
arising  out  of  its  corporate  oUIgations,  wheth- 
er created  by  contract  or  otherwise.  If^ 
therefore,  the  duty  of  Baker  county  to  pay 
Its  proportion  of  tiie  state  taxes  is  a  cor^ 
porate  obligation.  Imposed  upon  It  by  law,  it 
is  clear,  under  the  decision  referred  to,  that 
this  action  can  be  maintained;  and  tbte  brin^ 
us  to  the  principal  question  in  tiie  case.  It 
is  contended  for  tbe  defendant  that  there 
la  no  corporate  obligation  on  the  part  of  tbe 
county  to  pay  tbe  amount  of  state  taxes  op- 
portioned  to  it  but  that  the  remedy  of  tbe 
state  is  against  the  treasurer  of  tbe  county, 
whose  duty  It  Is  to  pay  the  amount  so  ap- 
portioned, and  not  against  the  county  In  its 
corporate  cai)acity.  So  far  as  the  taxes  ac- 
cruing prior  to  tbe  act  of  February  26,  1885, 
are  concerned,  this  question  was,  in  effect 
decided  adversely  to  the  defendant's  conten- 
tion In  Multnomah  Co.  r.  State.  1  Or.  359. 
Tn  that  case  it  was  held  that  the  law  created 
the  relation  of  debtor  and  creditor  between 
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the  sereral  cotmtlea  and  the  state,  and,  as 
no  partieular  remedy  was  proviaed  for  en- 
forcing the  obligation,  it  wouid  necessarily 
follow  that  an  action  at  law  is  the  proper 
remedy.  The  act  of  1885  (Laws  1885,  p. 
135)  does  not,  it  seems  to  as,  change  this  re- 
lationship, but  only  the  mode  of  ascertaining 
the  amount  to  be  paid  by  the  sereral  coun- 
ties. To  hold  that  under  this  act  the  coun- 
ties, of  the  state  are  not  severally  made  Uable 
for  the  amount  of  state  taxes  assessed  upon 
the  property  within  them  would  be  doing 
violence  to  both  the  spirit  and  letter  of  the 
law.  After  making  provisions  for  ascertain- 
ing the  property  In  each  county  subject  to 
taxation,  and  the  value  thereof,  the  law  re- 
qutrea  tiie  county  clerfc  to  transmit  to  the 
Bwretary  of  state  a  certlfled  copy  of  the  as* 
sessment  roll,  (section  2788,)  and  the  gov- 
ernor, secretary  of  state,  and  state  treasurer, 
acttat^  Jointly,  Immediately  after  rec^vlng 
the  abstracts  oS  the  assessment  ndla  of  the 
several  counties,  to  ascertain,  by  compatatton, 
in  a  spedtted  manner,  the  total  amount  of 
revenue  necessary  for  state  purposes,  with 
the  reeolting  rate  of  taxation,  and  to  appor- 
tion the  total  revenue  among  the  sevraal 
counties  according  to  the  amoont  of  real  and 
prasonol  property  subject  to  taxatitm  there- 
in, (section  2789.)  to  be  paid  to  the  atote 
treasurer,  in  gold  and  silver  coin,  out  of  the 
first  moneys  collected  and  paid  into  the  coun- 
ty treasory,  (section  2813,)  wtQiout  any  de- 
duction or  abatement  on  account  cf  ddin- 
qoent  taxpayers,  (section  27B1,)  and  to  he 
levied  and  c<dlected  In  rach  comity  In  the 
manner  other  taxes  are  levied  and  collected, 
(section  2700.)  All  this  points  dearly  to  the 
coanty  as  the  principal  debtor.  It  would  be 
cUfflcolt  to  find  language  more  e3^»ressive  oC 
tiie  legislative  intent  and  purpose  to  make 
the  counties  liable  in  their  corporate  capacity 
for  the  amount  of  the  state  tax  apportioned 
to  each.  The  state  does  not  deal  with  the 
Individual  taxpayers,  or  assume  any  respon- 
ribllity  for  the  collection  of  the  tax,  but  with 
th^  county  only.  The  revenue  of  the  state 
Is  apportioned  among  the  counties,  to  be 
paid  by  them  In  proportion  to  the  taxatde 
property  In  each.  This  la  the  ba^  upon 
which  the  amount  payable  by  each  county 
is  to  be  ascertained.  The  primary  liability 
bdon^  to  the  counties,  and  the  state  looks 
to  them  alone  for  its  revenue.  The  means 
afforded  them  to  raise  the  money  with  which 
to  disdmrge  this  duty  is  given  by  providing 
that  It  shall  be  levied  and  collected  in  each 
of  said'  cotmtles  in  the  manner  other  taxes 
are  levied  and  collected.  The  machinery  for 
raising  and  collecting  taxes  Is  exclusively  im- 
der  the  control  of  the  counties,  and  vested 
in  officers  in  whose  election  or  appointment 
the  state  has  no  voice,  and  for  whose  acts 
it  Is  in  no  way  responsible.  It  Imposes  upon 
each  of  the  several  counties  the  burden  of 
contributing  a  Just  proportion  of  the  expenses 
of  the  state  government,  at  the  same  time 
providing  it  with  the  means  of  raising  the 


funds  with  which  to  discharge  ttie  obligation, 
and  holds  the  county  responsible  for  the  en- 
tire amount  so  apportioned,  whether  collected 
or  not.  While  there  Is  no  provision  In  the 
law,  as  It  now  stands,  directing  or  requiring, 
the  state  treasurer  to  charge  the  sereral  coun- 
ties with  the  amount  so  apportioned,  yet  the 
effect  of  the  law  is  to  create  the  relation  of 
debtor  and  creditor  between  the  counties  and 
the  state.  County  of  Schuylkill  v.  Com.,  36 
Pa.  St.  524;  People  v.  Supervisors  of  St. 
OUilr  Co.,  30  Mich.  38& 

But  it  la  at^ed  that  a  tax  Is  not  a  debt 
which  can  be  enforced  by  action,  or  upon 
which  a  promise  to  pay  can  be  Implied.  It 
may  be  admitted  that,  as  between  the  sov- 
erdgn  and  the  taxpayer,  a  tax  Is  not.  In  a 
technical  sense,  a  debt  whldi  can  be  odlected 
by  suit  or  action,  unless  the  law  so  provides, 
either  expressly  or  Im^edly.  Bnt  If  the 
obligation  of  the  several  oonnttes  In  this  stato 
to  contribute.  In  proportion  to  the  taxable 
property  within  them,  to  the  expenses  of  the 
state  government^  con  be  sold  to  be  a  tax, 
within  the  meaning  of  the  rule  above  indi- 
cated, no  means  Is  provided  by  law  tor  its 
enforcement,  ^cept  the  general  provisions 
anthorldng  the  state  to  sue,  and  the  comity 
to  be  raed;  and  no  rule  Is  better  settled  than 
the  one  stated  by  Mr.  Justice  Story,  that: 
"By  title  common  law  an  actiim  of  debt  Is 
the  general  remedy  tor  the  recovery  of  all 
snms  certain,  whether  the  legal  liability  arises 
from  contract,  or  be  created  by  stetote,  and 
the  reme^  as  well  lies  for  the  government 
Itself  as  tor  a  dtlsen;  and  where  the  debt 
arises  statute  an  action  or  Intormation  of 
debt  Is  the  appropriate  remedy,  unless  a  dif- 
ferrat  remedy  be  prescribed  by  statute.**  U. 

5.  T.  Lyman,  1  Aiason,  498;"  Ollllam  Oo.  v. 
Wasco  Go.,  14  Or.  525,  13  Pac.  Rep.  824; 
Grant  Oo.  y.  Lake  Co.,  17  Or.  453,  21  Pac. 
Rep.  447;  Savings  Bank  v.  U.  S.,  19  WaU. 
227. 

The  next  objection  Involves  the  statote  of 
limitations.  For  the  purposes  of  this  case  the 
statote  provides  that  "an  action  upon  a  con- 
tract or  liability,  express  or  implied,"  or 
**upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,"  shall  be  com- 
menced within  six  years,  and  for  any  other 
cause  of  acticm  within  ten  years,  after  the 
cause  of  action  shall  have  accrued,  (sections 

6,  11,)  and  that  these  llmltitlons  shall  apply 
to  actions  brought  to  the  name  of  the  state, 
(section  13.)  It  Is  manifest  that  this  is  not 
an  action  upon  a  contract,  express  or  im- 
plied; and  the  question  then  presented  is 
whether  It  is  an  action  upon  a  liability- 
created  by  statute,  and  therefore  barred 
within  six  years,  or  a  cause  of  action  not 
otherwise  provided  for,  and  therefore  not 
barred  for  ten  years.  The  test  as  to  whether 
a  liability  Is  one  created  by  statute  la  said  to 
be  "whether,  independent  of  the  statute,  the 
law  implies  an  obligation  to  do  that  which 
the  statote  requires  to  be  done,  and  whether, 
independently  of  the  statote,  the  rl|^t  of  ac- 
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Hon  exists  for  a  breach  of  the  dnty  or  obli- 
gation imposed  by  the  state."  Wood,  Urn. 
Act  i  39.  If  BO,  then  Uie  UablUty  U  not  one 
created  by  statute.  But  If  it  is  an  obllga- 
.tlon  Imposed  wholly  by  statute,  and  without 
which  it  does  not  ejdst,  it  U  then  a  Uabuity 
<»eated  by  statute,  and  In  this  state  Is  barred 
witUn  Ox  years.'  Hlgt^  t.  Galavenu  Co., 
18  Cal.  170;  Chase  t.  Lord.  10  Hun,  369; 
Richards  t.  Wyandotte  Co.,  28  Kan.  326; 
Shepherd  t.  Hllla,  %  Law  3.  Bxch.  0.  With- 
in this  rule  it  seems  dear  that  tiie  dnty  or 
obligation  of  a  county  to  contribute  or  pay 
Its  pn^rtion  of  the  state  taxes  is  wholly  a 
liability  created  by  statute.  Independeatly 
of  the  statute,  the  law  implies  no  obligation 
whatever  upon  a  county  to  do  that  which  the 
statute  requires  to  be  done,  and  except  for 
the  statute  there  would  be  no  llablll^  or  right 
of  action.  The  obligation  of  a  county  to  con- 
tribute ibi  proportion  of  the  state  taxes  is 
entirely  a  creature  of  the  statute,  and  exists 
only  by  virtue  thereof,  and  is  consequently  a 
liability  created  by  statute,  witliln  the  pro- 
Tldons  of  subdivision  2,  §  6.  And  since  the 
I^slature  has  thought  proper  to  provide  that 
the  statute  of  limitations  sliall  apply  to  ac- 
tions brou^t  In  the  name  of  the  state,  in 
the  same  manner  as  to  actions  by  private 
parties,  it  follows  that  If  the  state  fails  to 
prosecute  Its  demand  for  the  period  during 
which  the  claim  of  a  private  individual  is 
protected  it  must  sulTer  the  same  consequen- 
ces. The  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 


(2*  Or.  188) 

COMMERCIAL  NAT.  BANK  OP  PORT- 
LAND  V.  CITY  OP  PORTLAND. 
(Supreme  Goart  of  Oregon.  Jnne  27,  1893.) 

UcNiciPAi,  Corporations— Pl'blio  Impeovemests 
— Patmbnt  fkoh  Paktioduh  Fund— Dblat  in 
Raising  Fusd — LuuiLiTr  of  Citt. 

1.  A  stipulation  in  a  contract  by  a  city  for 
a  public  improvement,  that  the  contractor  shall 
look  for  payment  to  a  particular  fund  to  be 
raised  by  assessment,  does  not  relieve  the  city 
from  liability  for  negligently  delaying  to  raise 
such  fund. 

2.  In  an  action  by  the  assiimee  of  the  con- 
tractor for  snch  allesed  negligence.  It  appeared 
that  the  work  was  completed  aud  accepted  by 
the  city  in  1887:  that  in  1888  a  temporary  in- 
junction restraminp  the  city  from  collecting  the 
assessment  was  obtained  by  certain  property 
holders  on  the  line  of  such  improvements;  that 
such  injunction  suit  was  permitted  to  lie 
five  years;  that  all  tbla  time  the  city  had  en- 
joyed the  benefits  of  the  Improvement;  that 
the  present  action  had  been  pending  since  1801. 
HeM,  that  there  had  been  such  an  unreasonable 
delay  on  the  part  of  the  city  In  raising  such 
fund  as  would  charge  it  with  neglect  of  duty. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  the  Commercial  National  Bant 
of  Portland  against  the  city  of  Portland  for 
damages  because  of  the  nonpayment  of  cer- 
tain warrants  issued  by  defendant  city  upon  a 


special  fund.  Judgment  for  plaintiff,  De* 
ffrndant  appeals.  Affirmed. 

The  other  facte  fully  apjpear  In  the  toUow- 
ing  statwent  by  LORD,  a  J.: 

This  is  an  action  brou^t  by  the  plalntlir 
for  damages  because  of  the  nonpaym«kt  ai 
certain  wartaate  issued  by  the  defendant 
city  upcm  a  special  fond  to  be  raised  by  the 
levy  and  otdlectlon  of  assessments  xxpoa  the 
real  prop«ty  affected  by  the  Improveipent 
of  Twdfth  street.  In  the  city  of  PtHrtiand, 
from  the  south  line  of  B  street  to  the  north 
line  of  Montgomery  street  The  omiplalnt 
sete  out  In  full  the  Midinance  ot  the  def aid> 
ant  providing  for  the  time  and  manner  of 
improving  the  street  named,  and  also  the 
contraot  under  whldi  the  work  was  per- 
formed. It  is  shown  that  diis  contract  was 
awarded  to  P.  H.  Schulderman  &  Co.  on  the 
18th  day  of  August,  1887.  The  oontraet  con- 
tained a  sUpulati<m  that  upon  the  cfunj^etion 
of  the  improvement  according  to  Its  terms, 
and  on  the  approval  and  acceptance  of  the 
same,  the  c<mttacting  firm  would  be  entitled 
to  certain  specified  sums  of  money  for  the 
various  kinds  of  work  d<me,  and  should  be 
paid  "by  warrants  to  be  drawn  upon .  the 
fund,  to  be  collected  and  paid  Into  the  dty 
treasuiy  for  ttiat  purpose."  The  contract 
contained  the  further  stipulation  that  '1t  Is 
expressly  agreed,  and  this  contract  is  made 
upon  condition,  that  the  parties  of  the  first 
part  [meaning  the  contractors]  shall  look 
for  payment  for  said  labor  and  material  only 
to  the  aforesaid  fund,  to  be  assessed  upon 
the  property  liable  to  pay  the  said  improve- 
ment, and  collected  and  paid  into  the  dty 
treasury  for  that  purpose,  and  that  the  said 
parties  of  the  first  part  will  not  require  the 
dty  of  Portland,  by  any  legal  process  or 
oth^Twise,  to  pay  for  the  same  out  of  any 
other  fund."  The  contract  was  properly  ex- 
ecuted,  and  the  work  thereunder  was  com- 
pleted  within  the  time  therein  limited,  and 
was  duly  accepted  by  the  city.  In  the 
months  of  October  and  November,  1887,  city 
warrants  were  duly  issued  to  the  contractprs, 
and  some  of  them,  ajn^gating  $2,202.34, 
were  duly  osslgued  to  plaintiff.  These  war- 
rants were  drawn  on  the  said  fund  for  the 
improvemMit  of  Twelfth  street.  The  com- 
plaint further  alleges  that  all  the  warrants 
enumerated  therein  were,  prior  to  the  bring- 
ing of  this  action,  Indorsed  in  blank  by  said 
P.  H.  Schulderman  &  Co.,  and  assifmed  and 
transferred  for  value  to  the  plaintiff,  and 
that  the  plaintiff  Is  now  the  owner  and  hold- 
er of  all  of  said  warrants;  tnat  demand  was 
made  upon  the  city  treasurer  for  the  pay- 
ment thereof,  which  was  refused,  and  that 
there  Is  now  due  and  payable  from  the  de- 
fendant to  the  plaintiff  the  full  sum  men- 
tioned In  said  warrants,  with  Interest  at  le- 
gal rates  from  the  date  of  issue.  The  plain- 
tiff claims  that  it  was  and  is  the  duty  of  the 
defendant  city  to  collect  from  the  various 
owners  of  property  abutting  upon  oald 
Twelfth  street  the  several  sums  ascertained 
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by  the  defendant  to  be  the  cost  of  making 
said  improTement,  and  the  charges  spedflc- 
ally  made  agali^t  the  various  parcels  of  land 
affected  by  and  liable  for  said  improvement; 
that  the  defendant  has  wholly  failed  and 
neglected  to  'perform  this  duty,  and  has  not 
collected  from  the  property  holders  tiie 
money  with  which  to  pay  the  warrants  de- 
scribed, and  is  making  no  effort  so  to  do; 
that  by  reason  of  the  alleged  neglect  of  duty 
by  the  defendant,  plaintiff  <dain»  to  be  dam- 
aged In  the  amount  of  said  warrants  and  the 
interest  thereon.  A  d«nurrer  to  the  amend- 
ed c(»nplahit  was  filed,  and,  after  argnmoit, 
was  overruled.  Thereupon  the  defendant 
filed  an  answer  In  the  nature  of  a  plea  in 
abatement,  averring  that  certain  proper^ 
holders  on  the  Une  ot  said  lmprOTem«it  had 
begun  a  suit  to  restrain  the  collection  of 
said  assessment  for  the  Improvement  of 
Twelfth  street,  upon  various  grounds.  The 
city  filed  its  answer,  denying  all  the  material 
allegations  of  the  ccmiplaint,  and  pleading 
new  matter  by  way  of  defense.  On  Febru- 
ary IS,  18S8.  a  temporary  restraining  order 
was  Issued  as  prayed  tott  whldi  order  Is  stlU 
In  fbrce^  and  it  Is  now  dalmed  by  the  dty 
ttiat  by  rewm  tberettf  It  has  been  nnaUe 
to  collect  the  ass^sments  necessary  to  meet 
the  warrants  of  plaintiff.  The  plaintiff  de- 
nmrred  to  the  plea  In  abatemeot,  which  was 
Bustalned,  and  Judgment  rend«ed  In  favor 
of  the  plaintiff  for  the  taH  amount  (datmed, 
fnxn  which  Judgment  an  appeal  la  tak«i  to 
this  court 

Wm.  T.  Mulr,  for  appelant.  Durham  ft 
Flatt,  for  respondent 

LORD,  0.  J.,  (after  stating  the  fiicts.)  The 
principal  question  in  this  case  is  whether 
the  city  is  liable  for  the  payment  of  the 
warrants  in  question  in  view  of  the  stipula- 
tion requiring  the  contractor  to  look  to  a 
special  fund  for  paym«it  and  imdertaktng 
to  exempt  the  dty  from  general  liability. 
The  facts  show  that  the  contract  under 
which  the  work  was  done  was  made  on  the 
18th  day  of  August  1887,  and  that  the  im- 
provement provided  for  therein  was  com- 
pleted prior  to  the  16th  day  of  November, 
1887,  in  accordance  with  the  terms  of  such 
contract,  and  was  thereupon  accepted  by 
the  dty,  and  warrants,  made  payable  out 
of  the  fund  for  such  improvements,  were 
issued  to  the  contractors,  among  which  were 
the  warrants  assigned  to  the  plaintiff.  As 
several  years  have  intervened  since  the  is- 
suance of  such  warrants,  and  the  dty  has 
failed  and  neglected  to  raise  the  spedol 
fimd  to  pay  them,  the  plaintiff  has  brought 
an  action  against  the  defendant  for  negli- 
gence, claiming  that  he  is  damaged  in  the 
amount  of  the  warrants  in  question,  and 
Interest  due  thereon,  and  that  the  dty  Is 
liable  therefor.  To  defeat  such  action  the 
defendant  relies  upon  the  stipulation  in  the 
•contract  claiming  that  it  limits  the  liability 


of  the  dty  to  the  special  fund  to  be  raised 
by  assessments  upon  the  property  affected 
by  the  improvement,  and  confines  the  con- 
tractor's right  of  recovery  to  such  fund. 
The  stipulation  provides  tiiat  the  contractor 
shall  look  for  payment  to  the  special  fund, 
and  that  "he  will  not  compd  the  dty,  by 
legal  process  or  othOTwIse,  to  pay  for  the 
Improvement  oat  of  any  other  fund,"  and 
the  d^ndant  contends.  If  any  force  or  ef- 
fect Is  to  be  glT«i  to  sndi  stipulation,  that 
It  Is  only  liable  to  pay  the  warrants  In  qnes- 
tlon  whoi  sndi  special  fond  Is  raised  and 
collected,  and  consequently  that  the  defraid- 
ant  to  not  liable  generally  In  an  action  for 
damages  upon  them.  This  view  would  re- 
lieve the  dty  of  any  liaUllty  to  pay  such 
warrants  nntU  sndi  fecial  fund  to  raised 
and  collected  assessments,  althon^  its 
failure  to  realize  such  fund  may  be  due  to 
Its  own  neglect  or  unreasonable  delay.  Un- 
der Its  charter  the  tLij  to  Invested  with  the 
power  to  order  local  Improvements,  and 
affcttded  the  means  to  ratoe  the  necessary 
funds  to  pay  for  them  by  assessments  upon 
the  property  ben^ted  thereto.  When  the 
dty  orders  a  local  ImproTem^t  the  duty 
derolves  upon  It  to  put  the  necessai7  ma- 
dilnery  In  motion  to  ratoe  the  funds  to  pay 
for  It  assessments  upon  the  property 
affected.  This  duty  derolred  upon  the  dty 
when  It  ordered  the  improvement  of  Twelfth 
street  so  that  when  the  defendant  stored 
into  a  contract  for  doing  the  work,  and  the 
contractor  stipulated  to  look  ,for  pasmeot 
to  the  special  fund  to  be  raised  1^  assess- 
ments, the  obligation  rested  npon  the  dty 
to  prosecute  In  good  faith  and  with  reason- 
able diligmce  the  means  afforded  to  It  un- 
der Its  charter,  to  raise  and  collect  the  fund 
necessary  to  redeem  its  obligation.  There  to 
no  pretense  but  what  the  obligation  resting 
upon  the  contractor  to  perform  the  work 
and  fumtoh  the  materiato  required  has  been 
satisfactorily  performed,  and  the  Improve- 
ment accepted.  Having  performed  his  obli- 
gation, the  duly  rested  npon  the  dty  to  dis- 
charge Its  obligation.  "When  the  contract- 
or," says  Roger,  C.  J.,  "had  performed  his 
work  according  to  his  contract,  he  had  no 
duty  remaining  to  discharge,  and  then  had 
a  right  to  rely  upon  the  implied  obllgatlou 
of  the  dty  to  use  with  due  diligence  Its  own 
agencies  In  procuring  the  means  to  satisfy 
Ms  claims.  It  could  not  have  been  supposed 
that  he  was  not  only  to  earn  his  compensa- 
tion, but  also  to  set  in  motion  and  keep  In 
operation  the  several  agendes  of  the  dty 
government  over  whom  he  had  no  control, 
to  place  In  the  hands  of  the  dty  the  fnnds 
necessary  to  enable  It  to  pay  its  obligation. 
That  was  a  power  lodged  In  the  hands  of 
the  dty,  and  the  dear  Intent  of  the  contract 
was  that  it  should  exercise  it  diligently  for 
the  purpose  of  raising  the  funds  neces- 
sary to  pay  for  the  improvement;  for  an 
omission  to  do  so  it  would  become  liable  to 
pay  such  damages  as  the  contractor  might 
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suffer  by  reason  of  its  neglect  of  duty." 
ReUly  T.  City  of  Albany,  112  N.  X.  42,  19 
N.  E.  Rep.  508.  This  doctrine,  we  thinit. 
is  apidlcalile  to  the  case  at  bar.  niere  is 
nothing  in  tbe  stipulation  of  the  contract 
absolTlnK  the  dly  from  the  duty  of  making 
tiie  assessment  and  enfordng  its  collection, 
hence  the  obligation  rraits  upon  it  to  make 
the  necessary  assessments,  collect  the  same, 
and  pay  the  contractor.  The  contractor  con 
exert  no  control  orer  its  acts,  nor  has  he 
any  dalm  or  lien  against  the  property  bene- 
fited by  the  improvement  There  la  no  prtr* 
Ity  between  the  property  owners  cm  the  line 
of  file  woi^  and  the  contractor.  The  dty 
alone  (»n  make  the  assessments  and  enforce 
tiidr  payment,  bo  as  to  realize  a  fund  out 
of  wUch  to  iiay  tiie  warrants  in  question; 
and  It  Is  the  failure  of  the  dty  to  petfcnrm 
its  duty  in  this  regard  upon  which  the  gen- 
eral  liability  is  predicated. 

In  North  Pacific  Lumberlhg  ft  Hannfg 
Oo.  T.  East  Portland,  14  Or.  6,  12  Poc. 
R^  A,  Thayer,  J.,  says;  'The  improvement 
Is  supposed  to  be  a  benefit  to  the  lot  owners 
referred  to,  and  the  lots  affected  are  charged 
with  the  cost  of  maldng  It  The  dty  occu- 
ides  the  relation  in  the  proceeding  more  of 
an  agent  than  a  prlndpal.  It  does  not  un- 
dertake to  pay  the  contract  price  for  mak- 
ing the  improTement  out  of  the  general 
funds  of  the  dty.  I  do  not  tbtnk  It  has  any 
power  to  enter  Into  such  an  engagement  for 
the  Improvement  of  the  dty,  but  It  does  un- 
dertake to  perform  all  the  acts  required  by 
the  charter  intended  to  supply  the  requisite 
fund  to  defray  the  expenses  attending  It, 
and  a  failure  to  comply  with  any  of  the  re- 
quirements of  the  charter  by  which  the 
funds  may  be  realized  would  subject  it  to 
a  general  liability."  The  distinction  which 
is  sought  to  be  mode  between  that  cose  and 
the  case  at  bar  Is  not  tenable.  The  stipula- 
tion of  the  contractor  to  look  to  a  special 
fund  did  not  absolve  the  dty  from  the  duty 
of  putting  the  necessary  machinery  In  mo- 
tion to  raise  and  collect  such  fund  to  redeem 
Its  obligation  and  to  pay  the  warrants  in 
question.  When  the  contractor  performed 
his  contract,  the  duty  rested  upon  the  dty 
to  make  an  active  effort  to  dlschai^e  Its 
obligation.  Has  It  done  it?  The  record  dis- 
closes that  the  work  was  completed  and 
accepted  by  the  city  in  1887.  The  plea  of 
abatement  wWch  was  overruled  by  the  court 
shows  that  In  February,  18S8,  a  temporary 
injunction  was  obtained  against  the  city. 
For  five  years  the  Injunction  suit  has  been 
permitted  to  lie.  For  more  than  five  years 
the  dty  has  had  the  use  of  the  improvement, 
and  there  is  nothing  to  Indicate  that  It  has 
made  any  effort  to  press  the  injunction  suit 
to  trial.  The  present  action  tms  been  penA- 
Ing  since  May,  1891,  which  Indudea  a  period 
suffldently  long  to  iiave  prosecuted  the  In- 
junction suit  to  a  final  determination,  and 
yet  the  record  shows,  and  the  argument  con- 
cedes,  that  notliing  has  been  done  In  the 


premises.  In  view  of  these  facts,  has  there 
been  such  tinreasonaUe  dday  as  would 
charge  the  dty  with  liability  for  neglect  of 
duty?  It  has  been  repeatedly  hdd  that  It 
Is  presently  liable,  if  the  ffUlure  of  the  dty 
to  raise  the  fund  and  pay  over  the  same  to 
the  contractor  Is  due  to  its  own  neglect  or 
unreasonable  dday.  In  Ouiiiming  v.  Mayor, 
et&,  11  Paige,  59G,  It  was  hdd  that  It  was 
the  dnty  of  the  officers  of  the  corporatioD 
to  see  that  a  proper  asaessmmt  for  the  im- 
provemrait  was  made,  and  that  the  mon^ 
was  ct^lected  Ihereon,  and  paid  oYer  to  the 
contractor  within  a  reasonable  time  after 
the  completion  of  the  Improvement;  and 
that,  as  the  olBcers  of  the  corporation  had 
unreaaonably  n^lected  to  compd  a  prop^ 
asseasmratt  to  be  made,  tiie  complainants 
were  entitled  to  payment  out  of  the  general 
funds  of  the  corporation.  This  case  was  ap- 
proved and  followed  in  Baldwin  t.  Olty  of 
Osw^o,  1  Abb.  Dec.  82,  In  wUdi  the  de- 
fmdant  was  held  liable  "on  account  of  the 
ne^ect  of  its  officers  to  enforce  the  l^al 
fnstnunentalltlefl  provided  fbr  enforcing  pay- 
ment against  the  parties  primarily  charge- 
able with  such  payment"  Nor  is  there  any- 
thing in  the  cases  of  McCnllough  v.  Mayor, 
etc..  23  Wend.  458,  and  Lake  v.  Trustees, 
4  Denio,  620,  dted  and  relied  upon  by  the 
appellant's  counsel,  in  conflict  with  this  con- 
tention. In  the  former  of  these  cases,  Bron- 
son,  J.,  sold:  "If  the  common  council  has 
neglected  that  duty,  [that  is,  of  putting  the 
necessary  machinery  in  motion,]  or  has  been 
wanting  In  dlllgoice,  an  action  on  Ihe  case 
would  perhops  He,"  etc.  In  the  latter,  which 
was  an  action  on  a  warrant  drawn  by  the 
trustees  of  the  village  upon  the  treasurer, 
the  same  Judge  remarked  that  the  question 
whether  the  plaintiff  had  a  remedy  on  the 
case  against  the  trustees  for  neglect  of  dnty 
did  not  arise  on  the  bill  of  ezceptlous.  In 
Buck  V.  Olty  of  tiockport,  6  Lans.  251,  John- 
son, J.,  said:  "The  corporation  cannot  thus 
[that  is,  by  neglecting  to  act]  keep  its  credit- 
ors at  bay,  and  then  defend  Itsdf  on  the ' 
ground  tliat  its  own  officers  and  agents  have 
not  done  what  It  is  their  duty  to  do."  In 
Richardson  v.  City  of  Brooklyn,  34  Barb. 
5G9,  and  Hunt  v.  City  of  UUca,  18  N.  Y.  442. 
no  negligence  was  shown,  but  the  principle 
Is  recognized  that  for  the  negligence  or  un- 
reasonable delay  of  the  dty  to  perform  Its" 
duty  It  is  liable.  In  the  first  of  these  cases 
the  court  says:  "This  shows  a  case  of  due 
diligence  on  the  part  of  the  coundl  in  at- 
tempting to  fuinil  the  duty  enjoined  upon 
them  by  the  charter.  If  they  had  unrea- 
sonably neglected  or  refused  to  make  the  as- 
sessment, or  to  take  the  necessary  steps  for 
the  collection  of  the  tax,  or  refused  to  pay 
over  the  money  when  collected,  an  action 
on  the  case  might  be  sustained  against 
them."  The  theory  Is  that  when  the  munic- 
ipality passes  an  ordinance  for  a  local  Im- 
provement It  Is  its  duty  to  prosecute  with 
diligence  the  means  afforded  to  it  under  its 
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charter,  to  realise  the  fund  to  pay  for  such 
improrement  out  of  the  property  benefited. 
When,  therefore,  a  city  orders  a  local  Im- 
proveinent,  and  enters  into  a  contract  for 
doing  the  work,  containing  a  stipulation  that 
the  contractor  will  look  for  payment  to  the 
fond  so  realized,  such  stipulation  does  not 
absolve  the  city  from  the  performance  of  Its 
duty  to  put  and  keep  In  motion  the  ma- 
chinery to  obtain  such  fund,  but  the  contract 
is  based  on  the  obligation  of  the  dty  to  per- 
form its  duty,  in  conslderatlfm  of  which  the 
contractor  stipulates  to  look  for  payment  to 
the  fund  realized  from  Its  performance.  So 
that,  if  a  city  fftlls  to  perform  Its  duty,  or, 
owing  to  Its  neglect  or  unreasonable  delay, 
falls  to  obtain .  such  fund.  It  is  guilty  of 
a  breach  of  duty  and  is  liable.  The  plain- 
tilTs  action  rests  upon  this  theory.  We 
think  the  record  discloses  a  case  against  the 
dty  of  want  of  diligence  and  ne^ect  in  the 
performance  of  Its  duty,  and  therefore  there 
was  no  error,  and  the  judgment  must  be 
affirmed. 

(U  Or.  1S8) 

JBNSEN  T.  FOSS  et  al. 
(Snpreme  Court  of  Oregon.  June  26,  1883.) 
Apfi&l— Absionmbnt  of  Bkruhs. 
An  aa^snmeat  of  error  that  covpred  the 
entire  charjre  to  the  jury,  without  pointing  out 
the  particnlnP  error  on  which  appellants  rely 
for  reversal,  Is  too  general,  and  will  not  be  c(tn- 
aidered  on  appeal.  Murray  v.  Murray,  6  Or. 
17,  and  Swift  v.  Mulkey.  21  Paa  Rep.  871, 17 
Or.  532,  followed. 

Ai^eal '  from  drcidt  ccprt.  Hultnomah 
county  ;  E.  D,.  Shattuefc,  Judg& 

Action  A.  B.  li.  Jensen  against  J.  S. 
Foes  land  otliers  for  tha  converirion  of  cer- 
taln  personal  property.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Affirmed. 

John  H.  HoU.  for  appellants.  G.  J.  Mc- 
Ginn and  J.  F.  BooUie,  Cor  respondent 

FBR  CURIAM.  This  was  an  action  for 
the  oonvan^on  of  certain  personal  property 
allied  to  bdong  to  the  plaintiff.  The  ac- 
tion was  dismissed  as  to  ihe  d^endonts  S. 
Hannum  and  Penumbra  Kelly.  The  de- 
fendants Foss  and  Boscow  doiled  the  con- 
Tercdon,  and  alleged  title  In  themaelTea.  A 
Smy  trial  was  r^iilarly  bad,  and  a  verdict 
rendered  In  flavor  of  the  respondent  for  the 
sum  of  $800.  D^endants  moved  for  a  new 
trial,  and  the  court  dedded  that  .the  plain- 
tiff diould  accept  a  Judgment  for  $600,  or  a 
new  trial  vould  be  ordered.  The  plaintiff 
accepted  this  amount,  and  judgment  was  ren- 
dered therefbr,  from  which  Judgment  this 
appeal  has  been  taken. 

The  objection  is  that  the  notice  of  appeal 
does  not  state  tiie  errors  npon  wUch  the  de- 
fendants and  appellants  rely  for  a  reversal 
of  the  Judgment  The  first  error  assigned  is 
to. the  entire  instruction  of  the  court  to  the 
Jury,  and  Is  too  vague  and  general  to  notify 
the  plaintiff  of  the  particular  issues  to  be 


tried  on  the  appeaL  This  objection  falls  di- 
rectly within  the  rule  laid  down  In  Murray 
V.  Murray,  6  Or.  17,  and  Swift  v.  Mulkey, 
17  Or.  532,  21  Pac.  Rep.  871. 
The  Judgment  must  be  affirmed. 


(34  Or.  147) 

QfUTNN  v.  GROSS. 
(Supreme  Court  of  Oregon.   June  19,  1S03.) 

PaiNCirAI.  XHD  AOBNT  —  &AhB  OF  LaKD  BT  AT- 

ToiuiBT  IX  Fact.'—  Action  aoaixst  Exbcutob 
»OR  FnocEBDS— Statute  op  Limitatioxs— Suf- 
rioiBircT  or  Evidbncb — Is8tkuctios8. 

1.  Where  a  daughter  gave  her  father  a 
general  power  of  attorney,  authorizing  him  to 
sell  and  convey  lands  which  she  inherited  from 
her  mother,  and  manage  the  proceeds,  without 
any  restrictions  whatever,  and  he  sold  the  land 
17  years  prior  to  bis  death,  without  at  any 
time  notifying  her  of  such  fact,  the  daughter's 
claim  against  his  estate  for  toe  proceeds  of 
such  sale  is  not  barred  by  the  statate  of  limi- 
tations, in  the  absence  of  any  demand  by  h«x 
on  her  father  for  payment. 

2.  Where,  in  an  action  against  the  execu- 
tor of  stich  estate  to  establish  such  claim,  it 
appears  that,  before  the  commencement  there- 
of, plaintiff  demanded  the  allowance  of  her 
claim,  and  that  it  was  refused,  and  plaiotifC 
shows,  by  documentary  evidence,  the  apency 
and  sale  of  her  property  by  her  father,  she  is 
entitled  to  recover,  without  her  own  testimony, 
in  the  absence  of  any  evidence  by  defendant  to 
show  that  the  agency  was  tennlnated  more 
than  six  years  prior  to  the  commencement  of 
the  action. 

S.  In  such  case  It  is  not  error  to  refuse  to 
instruct  that  before  the  jury  could  find  for 
plaintiff  they  must  believe  that  deceased  sold 
the  lands,  and  kept  the  proceeds,  and  also  that 
plalatiff  did  not  know  of  the  sale,  and  was  pre- 
vented from  getting  knowledge  of  such  sale  by 
some  wrongfm  act  of  deceased. 

Appeal  from  i^rcnlt  court  Multnomah 
county;  B.  D.  Shattuck,  Judge. 

Action  by  Mary  Qidnn  against  W.  H. 
Gross,  executor  of  the  last  will  of  Terence 
Qijinn,  deceased,  to  establish  a  claim  against 
decedent's  estate  for  the  proceeds  of  plain- 
tiff's land  sold  by  deceased  under  power  of 
attorn^.  From  a  Judgment  entered  on  the 
verdict  of  a  Jury  In  favor  of  plaintiff,  de- 
fendant appente.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MOORE,  J.: 

This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  as  executor  of  the 
last  will  of  Twence  Quinn.  deceased,  to  es- 
tablish a  daim  of  |7,000  against  his  estate. 
The  record  discloses  the  following  fiicts: 
The  plaintiff  is  tiie  daughter  of  Terence 
Quinn  and  Mary  Qulnn,  his  wife.  That  on 
March  7,  18S4,  Mary  died  Intestate,  leaving 
plaintiff  her  sole  surviving  heir.  That  at  the 
time  of  her  death  slie  was  seised  of  certain 
real  property  In  the  city  of  Portland,  which 
plaintiff  inherited.  That  plaintifiTs  father 
kept  her  at  school  in  California  from  the 
time  she  was  six  years  old  until  she  became 
of  age,  and  that  on  December  2ft,  1871,  and 
soon  after  attaining  her  majority,  at  her 
father's  stdlcitation,  she  executed  and  deliv- 
ered to  him  a  general  power  of  attorney, 
wlilch  authorized  him  to  sell  and  convear. 
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the  real  property  whldi  she  bad  Inherited 
from  her  mother,  and  manage  the  proceeds, 
without  any  restrictions  whatever.  That  in 
1874  plaintiff  went  from  California  to  New 
York,  where  she  remained  until  about  Sep- 
tember 1,  1800,  when  she  came  to  Oregon. 
That  her  father  on  September  15,  1873,  under 
the  said  power  of  attorney,  in  consideration 
of  $7,000,  sold  and  conveyed  her  real  prop- 
erty to  W.  S.  Ladd.  That  he  died  September 
4,  1890,  leaving  a  will  wherein  defendant 
was  named  as  executor,  and  in  which  his 
property  was  devised  to  plaintiff,  his  sla- 
ters, and  others.  The  plaintiff  alleges  that 
she  was  Ignorant  of  her  estate  in  Oregon, 
and  relied  upon  her  father  for  information, 
and  that  he,  taking  advantage  of  the  confi- 
dence reposed  in  him  by  reason  of  their  re- 
lationship, frandidently  kept  her  in  ignorance 
of  the  condition  of  her  property,  and  of  his 
receiving  any  mon^  on  account  of  Its  sale, 
and  fraudulently  misinformed  her  concern- 
ing the  facts,  and  that  she  only  discov^ed 
the  sale  and  receipt  of  the  money  by  her 
father  since  his  death,  and  hence  failed  to 
demand  the  same  during  his  lifetime;  that 
by  reason  of  the  said  sale  of  her  land,  and 
conversion  of  the  proceeds,  said  estate  'be- 
came Indebted  to  her  in  the  sum  of  $7,000; 
that  on  February  28,  1891.  she  duly  pre- 
sented her  claim  to  the  defendant  for  allow- 
ance, and  that  he  rejected  It  The  defend- 
ant, for  a  separate  answer,  pleaded  the 
statute  of  limitations,  and  that  whatever 
money  had  been  recrived  by  the  testator 
was  with  the  knowledge  and  consent  of  the 
plaintiff.  The  case  was  tried  before  a  Jury, 
which  rendered  a  verdict  In  favor  of  plaintiff 
for  the  amount  of  her  claim,  and  from  the 
Judgment  thereon  the  defendant  appeals, 
and  assigns  as  error  the  failure  of  the  court 
to  sustain  a  motion  for  a  nonsuit;  to  the  ad- 
mission of  certain  evidence;  and  to  the  giv- 
ing and  refusing  to  give  certain  instructions. 

Wm.  Pol^,  A.  L.  FrasOT,  and  F.  P.  Mays, 
for  appelant    W.  W.  Page,  for  respondent 

HOORE,  J.,  (after  stating  the  facts.)  The 
appellant  contends  that  the  motion  for  a 
nonsuit  should  have  been  allowed,  because 
—First  no  case  was  made  to  prevent  the 
statute  from  running;  and,  second,  there  was 
no  competent  erldence  to  establish  plaiatiCTB 
dalm. 

It  Is  a  well-established  inlnclple  of  law 
that  a  cause  of  action  against  an  agent  does 
not  accrue  until  demand  Is  made.  Busw. 
LIm.  i  823.  In  Taylor  v.  Bates,  6  Cow.  376,  It 
was  hdid  that  an  attorney  was  not  liable  to 
an  action  for  money  collected  for  another  till 
demand  made,  or  directions  to  remit  and 
that  he  was  not  In  default  till  he  received 
orders  from  his  principal.  In  Leake  t.  Suth- 
•  erland.  25  Ark.  219,  it  was  held  that  the 
agent  was  not  bound  to  account  to  the  prin- 
cipal until  a  time  fixed  by  the  stlpnhttlons  of 
his  agency*  or  a  demand  made  by  the  prin< 


cipaL  It  la  the  duty  of  an  attorney  or  agent 
who  has  collected  money  on  account  of  his 
client  or  principal  to  give  notice,  within  a 
reasonable  time,  of  the  fact  Story,  Ag.  i 
208.  When  the  principal  has  received  sxich 
notice  he  is  bound  to  make  demand  of  it 
within  a  reasonable  time;  and  if  he  omits 
to  do  so  he  puts  the  statute  In  motion,  and. 
when  he  suffers  the  time  which  It  limits  to 
expire  without  bringing  suit  Is  concluded 
by  his  laches.  Jett  v.  Hempstead,  25  Ark. 
463.  In  State  T.  Sims,  76  Ind.  328,  It  was 
hdd  that  the  principal's  money  in  the  agent's 
hands  was.  In  the  absence  of  any  allegation 
of  proof,  presumed  to  have  tteen  lawfully 
collected,  and  that  before  It  could  be  recov- 
ered from  the  agent  a  demand  must  have 
been  made,  which  must  be  alleged  and 
proved.  If  the  money  was  unlawfully  col- 
lected, however,  no  demand  was  necessary. 
A  distinction  seems  to  be  made  between 
general  and  special  agents.  If  the  agency 
be  general  or  continuing,  the  statute  would 
not  commence  to  run  until  the  termination 
of  the  agency;  but  If  the  agency  were  spe- 
cial, and  related  to  special  transactions.  In 
regard  to  which  the  agent  had  received  spe- 
cial authority,  then  the  statute  would  be- 
gin to  run  from  each  transaction.  Hopkins 
T.  Hopkins,  53  Amer.  Dec.  664. 

Applying  these  rules  to  the  case  at  bar. 
It  appears  that  the  plaintiff,  by  her  power 
of  attorney,  appointed  her  father  as  her 
agent  to  dispose  of  her  property  in  Oregon 
and  elsewhere,  and  to  manage  and  care  for 
the  proceeds  thereof.  This  Instrument  by 
its  terms,  made  the  testator  the  gener^ 
agent  of  the  plaintiff.  The  agency  was  a 
continuing  one,  and  the  statute  would  not 
commence  to  run  until  it  was  terminated, 
or  until  the  agent  had  notified  the  principal 
that  the  proceeds  of  the  sale  of  her  prop- 
erty were  at  her  disposal,  and  then,  if  she 
failed  to  demand  them  within  the  statutory 
period,  her  right  of  action  would  be  barred.  - 
The  agency  bdng  general  and  continuing, 
the  money  received  by  the  testator  on  ac- 
count (tf  the  sale  of  plalntllTB  luid  must.  In 
the  absence  of  proof  of  the  termination  of 
such  agency,  be  considered  as  held  by  him 
for  h'er  use  and  benefit  The  record  shows 
that  before  this  action  was  commenced  the 
plaintiff  bad  demanded  the  allowance  of 
her  dalm,  which  had  been  denied,  and  this 
demand  she  alleges  and  proves.  Section  1134, 
Hill's  Code,  provides  tiiat  no  claim  which 
shall  hare  been  rejected  shall  be  allowed . 
by  any  court  except  upm  competent  evi- 
dence otiier  than  the  testimony  of  the  claim- 
ant The  record  shows  that  plaintiff  Intro- 
duced In  evidence  copies  of  the  following 
records:  The  United  States  patent  to  her 
mother,  her  power  of  attorney-  to  her  father, 
and  the  deed  to  W.  8.  Ladd.  She  then 
offered  In  evidence  letters  tram  her  fother 
to  her,  and  testified  that  since  the  execution 
of  the  power  of  attorney  he  had  sent  her 
only  |47.  When  the  plaintiff  had  estab- 
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Udied  tbe  ngeacjt  and  tiie  sale  of  her  proi>- 
erty  by  the  agent,  she  had  made  her  case, 
and  the  burden  then  shifted  to  the  defend- 
ant to  show  that  the  agency  had  been  ter- 
minated more  than  six  years  prior  to  the 
commencemeut  of  the  action.  Jett  v.  Hemp- 
stead. Bupra.  The  defendant  having  offered 
no  testimony  upon  tliat  subject,  it  is  clear 
that  tbe  plainttfTs  claim  waa  established  by 
competent  erldence  without  her  testimony. 
The  Instruction  of  the  court  to  the  Jury  that 
"in  general,  when  an  agent  has  transacted 
business  for  his  principal, — espedally  when 
he  has  received  money  belonging  to  his  prin- 
cipal, he  should  make  report  of  those  facta 
at  the  earliest  convenient  time  to  the  prln* 
ctpal,  unless  there  is  something  In  the  agree- 
ment between  them  which  excuses  the  agent 
from  rendering  such  account;  and  at  all 
events  It  la  the  duty  of  the  agent,  when  a 
demand  la  mad«  by  fhe  principal  for  an  ao- 
count,  or  for  the  payment  of  money  received 
by  him,  to  respond  according  to  the  nature 
0t  the  demand,  and  If  he  falls  to  do  so  he 
cannot  claim  the  benefit  of  the  statute  of 
Umltatl<»u,  unleu  the  conduct  of  Uie  prin- 
cipal may  have  been  such  as  to  excuse  him. 
But,  In  order  that  titie  principal  maj  be  sub- 
ject to  the  operation  of  fha  statute  upon  Us 
claim,  he  must  hare  had  knowledge,  either 
by  direct  notice  from  the  agent,  or  some 
other  means,  of  the  fafta  that  tiie  agent  has 
rec^ved  money,  and  holds  It  fbr  Us  benefit," 
—clearly  enundates  tlie  law  applicable  to  the 
case,  and  tlie  refosal  of  the  following  la* 
■tmction:  "Before  yon  can  find  for  the  plain- 
tiff In  this  cause  you  must  not  only  believe 
ttiat  the  land  was  sold  Qnlnn,  as  alleged, 
and  that  he  kept  the  purchase  prices  but 
yon  most  also  believe  that  the  plaintiff  did 
not  know  of  such  sale,  as  she  alleged,  and, 
further,  that  she  was  prevented  from  getting 
knowledge  of  such  sale  by  some  wrongful 
act  done  by  Terence  Qulnn,"— asked  by  the 
defendant,  was  correct  The  agency  being 
a  continuing  one.  plaintiff  bad  a  rifAt  to 
expect  that.  In  case  her  property  had  been 
sold,  the  proceeds  were  being  managed  by 
her  father  for  her  benefit  The  Judgmoit  of 
the  court  below  will  be  affirmed. 


|H  Or.  ei) 

8TATB  T.  FOOT  YOTT. 
(Supreme  Court  of  Oregoa.  June  IB,  18^) 

BomciDS— EVIDSKOB— DriSQ  DSOLABATtOKB— 
COHFBTEKOT. 

1.  The  test  to  be  applied  to  dying  declara* 
twos  to  determine  their  admissibility  Is  wheth- 
er, if  llriDg,  deceased  would  have  been  permit- 
ted to  testify  to  the  things  contained  la  the 
declarations. 

2.  The  first  statecoent  In  a  dying  declara- 
tion was  that  "I  was  shot  In  tbe  back,  and 
could  not  see  the  man  that  shot  me,  bnt  I 
caaght  a  glimpse  of  him  as  I  fell,  and  I  think 
I  woold  know  blm  If  I  see  hlm.^  Dnfendant 
was  afterwards  takm  Into  deceased's  pretience, 
when  the  latter  statM  that  he  recocnizpd  him 
"as  tbe  man  whom  1  first  spoke  to  wb^n  I  went 
Into  the  saloon.  He  Is  the  stout  man  I  refer 


to  In  my  inrevious  statunent  I  tliMi  tniaed, 
and  walked  away,  and  he  shoe  me.  I  oould  see 
bira  as  I  fell.  I  fully  recognize  the  man  I  ja«t 
■aw  as  the  man  whom  I  apoke  to.  and  who  aft- 
erwards shot  me."  Udd,  that  such  declaration 
was  not  objectionable  as  being  the  •Mtement 
of  the  opinion  of  deceased,  and  waa  prop- 
erly admitted  In  evidence  on  tbe  trial  <tf  the 
person  identified  for  mnrdcr. 

On  rehearing.  Petition  denied. 
For  report  of  dedalon  on  ai^ieat  see  82 
Pao.  Bep.  1031. 

BEAX.  J.  A  petition  for  rehearing  has 
been  filed,  In  which  It  Is  claimed  that 
the  d^ing  declarations  of  the  deceased  were 
Inadmissible  In  evidence,  because,  as  argued, 
they  contain  merely  his  opinion  as  to  who  did 
liie  shooting.  The  rule  Is  well  settled  that 
dying  declarations  must  relate  to  suoh  facte 
only  as  the  deceased  would  have  been  com- 
petent to  testify  to  If  sworn  as  a  wltneso 
In  tbe  case,  and  not  to  mere  matters  of 
o^idon.  The  test  Is  whether,  If  living,  the 
party  making  the  declaration  would  have 
been  permitted,'  If  called  as  a  witness  on  the 
trial,  to  have  testified  to  those  things  con- 
tained In  the  dedaratltHi.  Allying  this  mle 
to  tbe  case  at  band,  the  evidence  was  dear- 
ly o(Mnpetait  The  first  statemmt  of  tbe 
deceased  was:  "I  was  shot  In  the  back,  and 
could  not  see  the  man  that  shot  me,  but  I 
caught  a  glimpse  of  him  as  I  fell,  and  I 
think  that  I  would  know  talm  If  I  see  him.** 
On  the  following  day,  vriien  the  defendant 
was  takoi  to  tiie  hospital  for  Identification, 
the  deceased,  after  seeing  blm,  made  an- 
other statauMit  In  wblcb  he  said:  "I  rec- 
ognise tiw  defendant.  Dim  Foot,  [Foot  Too,] 
as  the  man  whom  I  first  apoke  to  when  1 
went  into  tbe  saloon.  He  la  the  stout  man 
I  refer  to  in  my  previous  statement  I  tbra 
turned,  and  walked  away,  and  he  shot  me. 
I  could  see  him  as  I  feU.  I  fully  recognize 
the  man  I  just  saw  as  the  man  whom  1 
spoke  to,  and  who  afterwards  shot  me." 
There  Is  here  no  statement  of  an  opinion  as 
to  who  did  tbe  shooting.  It  is  a  positive. 
Unqualified  declaration  of  a  fact  to  whicli 
deceased  could  have  testified  had  he  been  " 
living  and  called  as  a  vritness  on  the  trial. 
The  case  of  People  v.  Wasson,  65  Cal.  538. 
4  Pao.  Rep.  655,  r^ed  on  In  the  support  of 
the  petition.  Is  whoUy  unlike  the  case  at 
bar.  In  that  case  the  deceased  did  not  see 
the  defendant  fire  the  shot  and  did  not  pre- 
t«id  to  know  who  It  was  that  shot  him,  and 
bis  declaration  was  mer^y  the  expreaslon 
of  an  opinion  on  the  subject  Here  tbe  de- 
ceased saw  the  man  who  shot  him,  and  posi- 
tively identified  the  defendant  as  the  peiBon 
who  Inflicted  the  fatal  wotmd. 

Petition  denied. 

(24  Or.  ltd) 
GIACHETTA  v.  IfARQUAM. 
(Supreme  Court  of  Or^n.  June  27, 18^) 

Appeal — Affirmaxck  of  Jl'doubmt. 
Where  appellant  neglects  to  file  a  brief, 
and  the  court  is  unable  from  the  record  to  dla- 
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corer  any  error  inbstaDtiallr  affecUnx  Ui 
rifhta,  tbe  Jadsment  will  be  affirmed. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck.  Judge. 

Action  by  Fortunato  Glacbetta  against  U. 
S.  O.  Marquam  to  recover  money.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

U.  8.  O.  Ifatqtum  and  B.  P.  Graham,  for 
M>peUanL  John  Dltchbuni,  for  respondoit. 

PER  CURIAM.  Tbls  wna  an  action  to  re- 
cover money.  The  comi>lalnt  charges  tliat 
the  defendant  was  employed  by  the  plaintiff 
as  an  attorney  at  law  to  conduct  a  certain 
action  for  him,  and  that  It  was  agreed  that 
defendant  should  have  as  compensation  for 
tils  services  one-thtrd  of  the  amomit  recovered, 
which  was  the  sum  of  $738.33;  that  defend- 
ant refused  to  pay  plaintiff  the  bnhmce  due 
bim,  amounting  to  the  sum  of  $417.22,  after 
deducting  the  sum  of  $75  paid  on  behalf. of 
plaindlf  to  Dr.  Boies  for  medical  treatment 
The  defendant,  by  his  answer,  admits  the 
agreement,  and  that  the  sum  of  $738.33  was 
received  In  sold  action,  but  sets  up  as  a  de- 
fense a  settlement  with  one  Albert  B.  Fer- 
rara  by  paying  him  $323.60  In  full  of  all 
money  due  plaintiff,  claiming  that  said  Fer- 
rara  was  the  authorized  agent  and  attorney 
of  plaintiff.  In  his  reply  plaintiff  denies  that 
Albert  B.  Fernira  was  bis  authorized  agent 
or  attorney,  also  any  knowledge  of  tbe  al- 
leged payments.  A  trial  was  regulariy  had, 
and  the  Jury  returned  a  verdict  In  faror  of 
the  plaintiff  and  against  tbe  defmdant  for 
tbe  Bom  of  $417.20.  It  thus  appear*  that  the 
main  qnestloa  In  the  case  was  one  of  ftict, 
wUcb  was  for  the  jury  to  determhie.  When 
the  case  was  called  the  appellant  had  not 
prepared  hla  brief,  and,  although  he  was  al- 
lowed five  daya  In  whldi  to  file  one,  he  failed 
ao  to  do.  The  entire  InstroctltHU  given  by 
the  court  are  In  tbe  record,  and,  taken  as  a 
whole,  we  think  Ihey  correctly  apply  ttie  law 
to  the  facta.  We  are  niraUe  from  the  record 
before  as  to  discover  any  error  substantially 
aflFecHiV  tb.e  rights  of  appellant,  and  the 
judgment  must  be  affirmed. 


(24  Or.  168) 

ffTATB  V.  IiT7CA& 
(Supreme  Court  of  Or^m.  June  27,  18^) 
Lutcaar  bt  Bailbs— Paroi.  Etiubsct  —  Attob- 
NBT'a  LiBN— Remarks  bt  Court. 

1.  Defendant,  so  attorney,  received  moo^ 
for  which  he  gave  a  written  receipt,  reciting 
that  It  was  received  of  W.  for  ball  of  U,  to  be 
returned  to  W.  on  final  disporitlon  of  the 
charge.  Held,  on  Inflictment  for  the  crime  of 
larceny  by  a  bailee,  in  that  defendant,  after  re- 
ceiving back  the  money  from  the  magistrate, 
ooDverted  it  to  his  own  use,  that  It  was  not 
varying  the  receipt  by  parol  testimony  to  show. 
In  proof  of  the  allegation  of  the  Indictmrat. 
that  the  money  belonged  to  another  than  W. 

2,  Thongh  defendant  had  a  claim  for  at- 
tomb's  fees  against  thf  owner  of  the  monpy 
Intmsted  to  him  to  be  nsed  for  ball,  still,  his 
Bgreemeot  being  to  wtum  It  on  receiving  H 


back  from  the  magistrate,  he  wonld  not  have 

an  attorney's  Uoi  on  it 

a  A  remark  of  the  conrt,  that  it  does  not 
follow,  becaase  a  woman  Is  lewd,  ber  veracity 
1b  affected  thereby,  Ib  Improper,  as  invadiag  the 
province  of  tbe  jury,  who  are  the  exclusive 
jodgeB  of  the  credilmity  of  a  witness. 

AH»eal  from  dromt  court,  Unltnomali 
county;  M.  O.  Hunley,  Jndg& 

3<am  M.  Lncaa  was  convicted  of  flie  erlnw 
of  larceny  bj  bailee^  and  appeala.  Be* 

versed. 

.H.  B.  McGinn  and  A  F.  Sears,  for  appe- 
lant Geo.  B.  ChamberlaUi.  Atty.  Gen.,  and 
John  H.  Hall,  for  the  Stata 

BEAN,  J.  The  defmdant.  who  I*  an  at* 
tomey  of  Oils  court,  wa»  Indicted,  tried, 
and  cmvlcted  of  the  crime  at  larceny  by 
Iwllee,  on  an  Indictment  charging  that  oil 
October  22.  1802,  being  the  bailee  of  $300^ 
lawful  money  of  the  United  States,  ttie  per- 
sonal property  of  <8ie  Nlnta  Parker,  be  felo- 
nionaly  embenled  and  cmrated  the  same 
to  hla  own  use.  It  appeam  that  aome  Ume 
In  1802  an  Information  waa  made  btfore  a 
magistrate,  duuging  Frank  I^ndi  and  Nlnta 
Parker  with  the  crime  of  adnltwy,  and  Oiat 
defendant  appeared  ttar  and  represented 
Lynch,  who  alone  was  arrested.  The  pre- 
Umlnuy  examination  reenlted  In  hia  being 
held  to  await  the  action  ot  tbe  grand  Jury 
In  the  mm  of  $2,000^  In  de&nlt  o(  whldi 
he  waa  committed  to  JalL  Through  fba  ef- 
forts of  the  dtfendant,  I>ynch*a  bail  waa 
subsequently  reduced  to  |300;  but,  bdng 
unable  to  secure  a  baU  Ixmd,  the  defendant 
called  upon  Miss  Parker,  and  ccmsulted  her 
about  furnishing  tbe  mtMiey  to  deposit  in 
lien  thereof,  telling  ber  that  the  bail  had 
been  reduced  to  $300.  After  some  hesita- 
tion, BdUas  Parker  flnally  agreed  to  fumlsb 
the  money  for  such  boll,  and  borrowed  $300 
Of  one  Winser,  which  was  delivered  to  the 
defendant,  either  by  Miss  Parker  or  Win- 
ser,—both  lieing  present  at  the  time.— fw 
the  purpose  Indicated;  be  glrlng  to  Winser 
the  following  Instrument  in  writing,  to 
admowledgment  thereof:  "Portland,  Ore- 
gon. Aug.  23,  1802.  Rec^ved  of  M.  L.  Wfn- 
aer  $300  for  tMil,  and  for  securing  tbe  dis- 
charge or  release  of  Frank  J.  I^cb, 
charged  with  adultery;  said  ball  money  to 
be  returned  to  said  M.  L.  Winser  upon  flna) 
disposition  of  such  charge.  (Signed]  John 
M.  Lucas.  George  H.  Thurston."  After  le- 
celving  the  money  the  defendant  repre- 
sented to  the  committing  magistrate  and  dis- 
trict attorney  that  it  was  Impossible  to  raise 
more  than  $150  as  ball  for  Itynch,  and,  with 
the  consent  of  the  district  attorney,  the 
ball  was  reduced  to  that  amount,  which  was 
deposited  by  tbe  defendant  and  Lynch  dis- 
charged, the  defendant  appropriating  the 
remaining  $160  to  his  own  use.  On  the  20tb 
of  August  the  defendant  procured  and  filed 
with  the  magistrate  a  bail  bond,  and  re- 
ceived from  bim  the  money  deposited  in 
Uea  thereof.  Thereafter,  but  prior  to  the 
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date  of  the  conrerdon  alleged  In  the  in- 
dictment. Miss  Parker  repaid  to  Wlnser  the 
¥300,  and  received  from  Mm  an  order  di- 
recting the  defendant  to  d^ver  to  her  the 
mon^  placed  In  his  bands  to  be  used  as  a 
•deposit  Is  lieu  of  ball  for  Lynch.  There 
are  numerous  assignments  of  exror  in  the 
record,  both  In  the  admLssitHi  and  rejection 
of  testimony,  and  in  the  giving  and  refusal 
of  Instructions  by  the  trial  court;  but  as 
we  are  of  the  opinion  that  the  judgment 
most  b<e  reversed,  and  a  new  trial  ordered, 
it  is  nnneoessary  to  notice  tbem  in  detail, 
and  we  will  indicate  our  view  <mly  on  ques* 
tions  likely  to  arise  on  anotliw  triaL 

The  indictment  does  not  set  out  or  allege 
the  terms  of  tlie  bailment  under  which  de- 
fendant received  possession  of  the  money 
In  question,  nor  was  It  necessary  that  It 
should.  State  v.  Chew  Muck  Ton,  20  Or. 
21&,  25  Pac.  Rep.  355.  But  the  court,  tn 
chaining  the  Jury,  after  stating  that  among 
the  mat«1al  allegations  of  the  indictment 
are  (l)  "that  the  money  was  put  into  the 
hands  of  the  defendant  as  bailee,  by  Miss 
Parker,  for  a  specific  purpose,"  <2)  "and  that 
it  was  to  be  returned  to  her  when  the  ob- 
ject of  snch  trust  was  accomplished,"  and 
<3)  *that  the  defendant  bailee  had  failed 
to  no  turn  the  money,  or  account  for  it,  ac- 
cording to  the  nature  of  his  trust,  and  that 
he  had  wrongfully,  and  with  felonious  in- 
t^t,  converted  the  same  to  Ills  own  use," 
proceeded  to  say  that  if  "the  defendant, 
Lucas,  received  this  money  from  Miss  Par- 
ker  upon  the  specific  trust  alleged  In  the 
indictment,  to  bo  returned  to  her  when  the 
^purpose  of  the  trust  liad  been  accomplished, 
and  that  the  defendant  had  not  accounted 
to  Miss  Paiicer  for  the  money  In  accordance 
with  the  nature  of  the  trust,  and  feloniously 
converted  the  same  to  his  own  use,"  etc., 
"you  must  find  him  guilty  as  charged." 
Now.  the  indictment  does  not  allege  that  the 
defendant  received  the  money  from  Miss 
Parker,  or  that  he  ever  agreed  to  return 
it  to  her;  and  the  evidence,  about  which 
there  is  no  dispute,  shows  that  by  the  writ- 
ten agreement  he  was  to  return  the  money 
to  Wlnser,  and  not  to  Miss  Paricer,  and 
for  a  breach  of  this  trust  he  is  ttebig  prose- 
cuted. The  allegation  that  the  property  be- 
longed to  Miss  Partner  Is  a  material  aver- 
ment  In  the  Indictment,  and  must  be  proven 
by  the  state  before  a  cmrictlon  can  be 
bad.  because  it  Is  descriptive  of  the  offense 
charged;  but  if  It  did  belcmg  to  her  It  is 
of  no  consequence,  for  the  purpose  of  this 
prosecution,  from  wbom  the  defendant  re- 
ceived the  money.  The  gravamen  of  the 
offense  chained  is  that  the  defendant  -was 
In  possesion,  as  bailee,  of  certain  money 
belonging  to  Miss  Parker  which  be  has  im- 
lawfully  and  feloniously  converted  to  hla 
own  use;  and  It  is  of  no  CMisequence  from 
whom  he  received  the  money,  or  with  whom 
the  contract  of  bailment  was  made,  if  in 
fact  It  was  the  property  of  Miss  Pai^r, 


and  he  has  bo  conTwted,  It  to  his  own 
use.  "Within  the  meaning  of  the  criminal 
law,  a  bailment,"  says  Mr.  Bishop,  "Is 
where  one  has  personal  property  Intrusted 
to  him  to  be  returned  or  delivered  to  anoth- 
er. In  specie,  when  the  object  of  the  trust 
la  accomplished."  Blsh.  Crim.  Law,  f  867. 
Wh^  therefore,  the  money  was  intrusted 
to  the  deflendant  by  either  Miss  Pai^er  or 
Wlnser,  to  be  returned  or  delivered  to  Wln- 
ser when  the  object  of  the  trust  should  be 
accomplished,  his  undertaking  Included  the 
duty  of  a  bailee,  and  the  object  of  this 
trust  would  be  accomplished  by  the  return 
of  the  money  to  Wlnser  or  his  assignee  af- 
ter It  had  served  the  purpose  for  which  tt 
was  intended;  and  yet,  by  the  instruction, 
the  Jury  were,  in  effect,  told  that,  unless 
the  defendant  had  accounted  to  Miss  Par- 
ker  for  this  money  after  the  purpose  of  the 
trust  upon  which  he  received  it  had  been 
accompll^ed.  he  should  be  convlctied,  and 
this  notwithstanding  the  fact  that  by  the 
terms  of  the  contract  of  IraUment  he  was 
to  return  the  m<»iey  to  Wlnser. 

It  was  contended  by  the  defendant  that  the 
court  erred  In  the  adroisslon  of  the  testimony 
of  Miss  Parker  and  Wlnser,  tending  to  show 
that  the  money  belonged  to  Miss  Patker. 
This  objection  is  based  upon  the  cont«itlon 
that  because  the  contract  of  bailment  was  In 
writing,  and  between  Winaer  and  the  defend- 
ant, it  was  not  competait  to  show  by  parol 
that  the  money  In  fact  belonged  to  Miss  Par- 
ker. The  rule  Is  too  well  settled  to  require 
the  citation  of  authorities  that,  as  between 
the  parties,  parol  evidence  is  not  admissible 
to  contradict  or  vary  the  terms  of  a  written 
contract,  but  this  rule  has  no  application  to 
the  case  In  hand.  This  evidence  does  not  in 
any  way  tend  to  contradict  or  vary  the  terms 
of  the  writing,  but  only  to  show  the  owner- 
ship of  the  subject-matter.  The  writing  does 
not.piUTwrt  to  be  a  CMitract  between  the 
owner  of  the  money  and  the  defendant.  It 
simply  acknowledges  the  receipt  of  It  by  the 
defendant  from  Wlnser,  to  be  used  for  a  spe- 
cial purpose,  and  to  be  returned  to  him  when 
that  purpose  shall  have  been  accomplished. 
It  contains  no  statement  as  to  the  ownerdilp 
of  the  money,  and,  even  If  It  did,  woold  not 
preclude  the  state  from  alle^ng  and  proving 
the  name  of  the  real  owner.  Although  the 
ownership  of  the  property  and  the  fact  of 
bailment  are  material,  they  arc,  In  a  certain 
sense  Incidental;  the  offeuse  consisting  in  the 
unlawful  and  felonious  conversion  of  the 
property  or  money  by  the  defendant  to  his 
own  use.  The  material  subjects  of  inquiry 
on  the  trial  were  whether  the  money  In  fact 
belonged  to  Miss  Parker,  and.  If  so^  whether 
the  defendant  feloniously  conTerted  It  to  his 
own  me. 

The  next  question  is  whether  the  defend- 
ant, if  employed  by  Miss  Parker  as  attorney 
for  either  Lynch  or  herself,  had  a  lien  upon 
the  money  in  question  after  the  purpose  for 
which  he  received  It  had  been  accompUshedt 
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and  the  money  returned  to  his  possession. 
Upon  this  questicm  the  defendant  requested 
the  court  to  charge  the  Jury  that  If  the  mon- 
ey belonged  to  Miss  Parker,  and  she  "engag- 
ed the  defendant  to  appear  for  herself  or  for 
Frank  Lynch,  or  for  either  or  both  of  them, 
then  the  money  bi  the  hands  of  the  defendant 
wonld  be  a  fund  upon  which  he  would  have 
a  Hen  for  the  reasonable  value  of  such  serv- 
ices, and  you  must  find  the  defendant  not 
guilty."  The  court  refused  to  so  charge,  but 
Instructed  the  Jury  that  'If  this  money  was 
given  to  him  (defendant)  for  a  special  pur- 
pose, and  he  was  to  apply  it  for  bail,  and 
there  was  no  understanding  that  It  should  be 
applied  for  any  other  purpose,  he  could  not 
have  a  lien  upon  It,  and  he  could  not  apply 
It  to  the  purpose  of  satisfying  a  dalm  for 
rensonable  compensation."  It  is  a  general 
mle  that  an  attorney  has  a  retaining  lien  on 
papers,  money,  or  other  property  in  his  pos- 
session, belonging  to  his  client,  to  secure  his 
compensation  for  professional  services  ren- 
dered the  client,  whether  the  nmoimt  tliereof 
is  specially  agreed  upon  or  implied,  and  may 
retain  such  property  until  the  balance  due 
him  shall  be  paid.  Code,  {  1044;  1  Jones, 
Liens,  §  113;  Weeks.  Attye.  S  371;  Hulburt 
V.  Brlghnm,  56  Vt.  308;  Van  Etten  v.  State, 
24  Neb.  734,  40  N.  W.  Rep.  289.  But  no  such 
lien  can  attach  where  the  papers  or  money 
are  delivered  to  the  attorney  for  a  special 
purpose,  as  If  the  deeds  are  delivered  in 
order  that  he  may  exhibit  them  to  another, 
(Balch  V.  Symes,  1  Turn.  &  R.  87.)  or  to 
enable  him  to  draw  a  mortgage,  (I>awson  v. 
Dickenson,  8  Mod.  300,)  or  when  the  money 
is  delivered  to  him  to  apply  In  settlement  of 
a  suit,  (Anderson  v.  Boaworth,  [R.  I.]  8  Atl. 
Rep.  339;  1  Jones,  Liens.  §  138.)  It  has, 
however,  been  held  that,  if  the  attorney  Is 
permitted  to  retain  the  property  after  the 
object  for  which  It  was  given  has  failed, 
there  Is  a  general  lien.  Ex  parte  Pemberton, 
IS  Ves.  282;  Ex  parte  Sterling,  16  Ves.  2i3S. 
But  this  Is  on  the  theory  that  permitting  the 
papers  or  money  to  remain  In  the  hands  of  an 
attorney  after  the  object  for  which  he  re- 
ceived them  has  beoi  accomplished  or  failed 
iB  equivalent  to  a  general  deposit,  and  can 
therefore  have  no  appUcatfon  to  a  case  where 
money  or  other  property  of  a  dlent  Is  put 
Into  the  hands  of  his  attorn^  for  a  specific 
purpose,  to  be  dlfii>osed  of  In  a  particular 
manner  after  sacb  purpose  shall  have  been 
accomplished.  In  such  case  no  general  lien 
can  attach,  because  the  terms  of  the  bailment 
are  incondstent  with  the  rl^t  to  a  lien.  In 
such  case  Oie  attorney  becomes  a  bailee  of 
the  property  for  a  special  purpose,  viih  the 
same  rli^ts,  and  subject  to  ihe  same  duties 
and  liabilities,  as  any  other  bailee.  If,  tbere- 
tore.  In  this  case,  the  money  of  Miss  Parker 
was  deUvered  to  the  defendant  for  the  spe- 
dflc  purpose  of  being  used  as  cash  ball  to 
secure  the  discharge  of  I^di,  with  an  agree- 
ment on  his  part  that  vhen  the  money  should 
have  acoomi>lt8bed  the  purpose  for  which  It 


was  deUvered  to  him  It  should  be  returned 
to  Wlnser,  the  terms  of  the  bailment  are  ta 
consistent  with,  and  antagonistic  to,  hia  right 
to  hold  a  Ucn  upon  the  money  for  his  compeii- 
sation  as  attorney  for  either  Miss  Parker  or 
Lynch,  and  no  such  lien  can  attach.  In  tlje 
absence  of  a  special  agreement  to  that  ef- 
fect 

The  defendant's  counsel,  in  the  cross-exam- 
ination of  Miss  Parker,  who  was  a  very 
material  witness  for  the  state,  sought  to 
affect  her  credibility  by  showing  that  she 
was  lewd  and  Immoral.  During  the  ar^- 
ment  of  an  objection  to  the  admission  of  such 
evidence  the  court.  In  the  presence  of  the 
jury,  said:  "It  does  not  follow  because  a 
woman  Is  lewd,  that  It  affects  her  verac- 
ity." To  say  the  least,  this  was  an  unfor- 
tunate remark,  and  while  it  was  no  doubt 
an  honest  expression  of  the  court's  opinion, 
and  only  in  answer  to  the  argument  of  coun- 
sel. It  was  certainly  invading  the  province 
of  the  jury,  who  are,  tmder  onr  system,  the 
exclusive  judges  of  the  credibility  of  a  wit- 
ness, and  was  prejudicial  error.  State  r. 
Clements,  15  Or.  244.  14  Pac.  Rep.  410;  Hair 
V.  Little,  28  Ala.  23C;  Furhmam  v.  Mayor, 
etc.,  of  Himtsville,  54  Ala.  263;  Andreas  v. 
Keteham,  77  lU.  377.  It  is  of  the  highest 
importance  in.  the  administration  of  Justice 
tiiat  the  court  should  never  Invade  the  prov- 
ince of  the  jury,  or  by  word  or  act  intimate 
its  opinion  upon  a  question  of  fact,  or  the 
credibility  of  a  witness,  for,  as  was  said  by 
the  supreme  court  of  California  In  McMlnn 
V.  ^Tiolan,  27  Cal.  319:  "From  the  high  and 
authoritative  position  of  a  judge  presiding  at 
a  trial  before  a  jury,  his  Influence  with  them 
is  of  vast  extent;  and  he  has  It  In  his  power,,' 
by  words  or  actions,  or  both,  to  materially 
prejudice  the  rights  and  Interests  of  (me  or 
other  of  the  parties.  By  wonls  or  conduct 
he  may,  on  the  one  hand,  support  the  diar* 
acter  or  testimony  of  a  witness,  or,  on  the 
other  hand,  may  destroy  the  same,  in  the  es- 
timation of  the  jury;  and  thus  his  personal 
and  <^cial  Influence  Is  exerted  to  the  unfair 
advantage  of  one  of  the  parties,  with  a  coz^ 
responding  detriment  to  the  other." 

Tho  other  alleged  errors  will  perhaps  be 
arcdded  on  another  trial,  and  hence  do  not 
require  examinatltm  at  this  time.  It  follows 
that  the  Judgment  of  the  court  below  must 
be  reversed,  and  a  new  trial  ordered. 

(»  Or.  161> 

MASTERS  et  al.  r.  OITT  OF  PORTLAND 
et  al. 

(Snpreme  Coart  of  Oregon.  Jane  27, 1893.) 
Municipal  Ihprovrmbnts— Ambbsmekts. 
A  special  asaessment  for  a  local  Im- 
provement 18  void  where  a  portion  of  tlie  prop- 
ertr  benefited  is  arbitrarily  and  intentionally 
omitted  from  the  assessment,  and  that,  too. 
thongh  the  property  assessed  Is  benefited  the 
amount  It  is  assessed. 

Appeal  from  circuit  court,  Multnomab 
oounty;  Loyal  B.  Steams,  Judge, 
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SoltbyWimaixi  Kastera  and  others  against 
the  cUf  ot  Portland  and  olhen  to  eiij<rin 
die  oolleetlon  o<  an  aBseasment.  From  a 
decree  for  plahiflff^  defendants  appeal.  Af- 
firmed. 

Wm.  T.  Molr,  for  appellauta.   J.  G.  More- 
land  and  W.  y.  Masteta,  for  reapondenta. 

MOOBS),  J.  This  iB  a  sDlt  brought  b7 
ttie  plahituni  to  oijoln  the  ooUection  of  an 
assessment  levied  upon  real  property  owned 
by  them  to  deCr^  the  cost  of  a  sewer.  The 
aiat«ial  facta  are  that  on  November  19, 
1890,  the  common  coimcU  of  the  dty  of 
Portland  passed  Ordinance  No.  6G93,  entitled 
"An  ordinance  declaring  the  proportionate 
share  of  the  cost  of  constructing  the  sewer 
in  Thirteenth  street  from  the  south  line  of 
Montgomery  street  to  the  proposed  main 
fewer  In  Market  street,  to  be  assessed  to 
the.  property  benefited  by  the  constractlon 
thereof,  and  directing  an  entry  of  such  as- 
sessment in  the  docket  of  city  Uens,  as  pro- 
Tided  by  section  121"  of  the  dty  charter;" 
and  in  pursuance  thereof  made  an  assess- 
ment against  plaintiffs*  property,  and  en- 
tered it  upon  said  docket.  It  Is  alleged  that 
said  assessment  Is  unequal,  unjust,  and  ar- 
bitrary, because  a  large  amoaut  uf  prop- 
erty benefited  by  said  sewer  Is  not  assessed, 
and  that  plaintUIa'  property  Is  thereby 
obliged  to  bear  an  uneaual  proportton  of 
the  cost  A  list  of  property  alleged  to  have 
been  benefited  by  said  sew^,  but  not  as- 
sessed. Is  then  given,  and  it  is  further  al- 
leged that  the  omission  to  assess  the  proi>- 
erty  upon  said  list  was  willful,  arbitrary, 
and  intentional  on  tbe  part  of  said  d^,  and 
Is  unjust  to  the  plalntifb;  that  the  entry  of 
•aid  assessment  in  the  docket  of  city  liens 
casts  a  cloud  upon  the  title  to  plaintJffs' 
land.  Then  follows  a  prayer  for  a  perpet- 
ual lojunctlon  against  the  enforcement  of 
•aid  assessment  The  defendants  demurred 
to  the  comi^alnt  and  alleged-  as  ground 
thereof  that  It  did  not  state  facts  sufficient 
to  constitute  a  rause-  of  suit  The  court 
overruled  th'e  demurrer,  and,  the  defendants 
refusing  to  furtiier  plead,  a  decree  was  ren- 
dered as  prayed  for,  from  which  the  de- 
fendants appeal. 

The  appeal  presents  but  one  question: 
What  Is  the  effect  of  a  willful,  arbitrary, 
and  intentional  omission  to  assess  a  por- 
tion of  the  property  benefited  by  a  local 
Improvement  and  placing  the  whole  burden 
upon  the  remaining  property?  ^nie  dty 
cbartec  invests  tbe  council  with  a  discre- 
tion in  apportioning  the  benefits  of  a.  local 
aaseflameut  and  audi  dlsoretton,  whoi  hon- 
estly exerolsed,  cannot  be  reviewed  by  the 
oourta,  and  an  assessment  so  made  la  not 
Tcrid  unless  it  be  shown  that.  In  consequence 
of  tbe  tocatlon  of  the  property.  It  was  Im- 
poaslUe  tm  It  to  recetve  any  boieflt  there- 
from. Paolwui  T.  City  ot  Portland,  16  Or. 
4B0, 18  Paa  Rep.  400.   The  oonv^rae  of  this 
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rule  must  necessarily  be  true,  that  If  there 
be  property  within  the  assessment  dis- 
trict which  has  been  benefited  by  the  local 
Improvemoit,  and  willfully,  arUtrarlly,  and 
intentionally  omitted  therefrom,  such  aaawn 
ment  would  be  Told.  But  acdd^tal  iKola- 
sions  from  taxation  of  persons  or  property 
that  should  be  taxed,  occurring  through  the 
negUgrace  or  default  of  officers  to  whom 
the  execution  of  the  taxing  laws  is  In- 
trusted, would  not  have  the  effect  to  vitiate 
the  whole  tax.  When  tbe  ondation  haa  oc- 
curred through  no  purpose  to  evade  or  dis- 
regard official  duty,  the  occasion  whldi  pro- 
duced it  seems  wholly  immataial.  Oooley. 
Tax'n,  (2d  Ed.)  216.  The  apportlonmait  of 
the  tax  la  always  presumptively  Just  and 
equal,  and  cannot  be  frustrated  on  any 
gronnds  of  poUoy,  nor  can  It  be  set  aaidi- 
on  any  showing  that  In  particular  cases  itn 
operation  Is  unjust;  but  the  requirement  of 
apportionment  Is  atraolutely  indispensable  In 
any  exercise  of  tbe  power  to  tax.  Then.' 
can  be  no  such  thing  as  a  valid  taxation 
when  the  burden  is  laid  without  rule,  either 
in  respect  to  the  subject  of  it  or  to  the  ex- 
tent to  which  each  must  contribute.  Inthif 
respect  tbe  le^Iature  is  as  powerless  an 
any  subordinate  authority,  it  being  impos- 
sible there  should  be  taxation  that  la  at 
once  arbitrary  and  valid.  Id.  243. 

AppeUants  contend  that  the  pla^tlffs  do 
not  allege  t^t  any  of  the  assessments  lev- 
ied against  the  separate  parcels  of  land  are 
In  excess  of  the  direct  benefits  conferred, 
and  therefore  they  have  no  cause  oi 
suit  Judge  Elliott  In  his  valuable  work 
on  Roads  and  Streets,  In  treating  this  ques- 
tion, says:  "Benefits  peculiar  to  the  owner 
may,  in  a  Just  sense,  be  said  to  constitute 
a  oompenaatlon,  because  they  add  to  tiie 
value  of  the  property,  and  thus  increase 
the  owner's  estate.  It  Is,  however,  plainly 
inequitable  to  make  one  whose  property  is 
seized  i>ay  for  a  benefit  which  all  the  puUlc 
securee,  but  for  which  no  member  of  It  ex- 
cept himself  is  required  to  pay.  Althon^ 
there  are  cases  holding  that  such  general 
benefits  may  be  considered,  they  ore  not 
grounded  In  sound  prindples,  nor  well  sus- 
tained by  authority.  Elliott,  Roads  &  S. 
186.  In  City  of  Chicago  v.  Baer,  41  IlL 
806,  Lawrence,  J.,  says:  "Suppose,  for  ex- 
ample, a  street  Improvement  costing  ten 
thousand  dollars  was  of  such  character  as 
to  increase  to  that  amount  the  value  of  A.'a 
property,  and  B.  and  C  each  have  properly 
whoae  value  Is  Increased  to  the  same 
amount,  but  nevwOidess  the  entire  cost  of 
the  Improvement  Is  assessed  upon  the  prop- 
erty of  A.,  can  his  complaints  be  Justly  an- 
swered by  telling  him  that  he  Is  not  In- 
jured, because,  although  he  pays  ten  thou- 
sand dfdiars,  his  property  la  huxeaaed  In 
value  to'  that  amount?  May  he  not  tnitli- 
folly  reply  that  he  haa  nevertbdess  beea 
obliged  to  pay  for  beneflta  to  the  property 
of  B.  and  0.,  and  to  that  extent  his  money 
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has  been  taken  for  their  nse?  We  hold  It 
to  be  clear  that,  while  the  power  to  make 
these  special  assessments  may  be  sustained 
under  the  right  of  eminent  domain,  yet  in 
maldng  them  the  constitutional  principle  ap- 
plies as  fully  as  to  tne  ordinary  modes  of 
taxation.— that  one  person's  property  can- 
not be  Improved  at  the  expense  of  another, 
and  that  no  spo^al  assessment  can  be  sus- 
tained which  imposes  all  the  cost  upon  a 
iwrtion  of  the  property  benefited,  and 
leaves  other  property,  equally  benefited, 
wholly  exempt  That  the  exact  ratio  of 
benefits  can  be  determined  with  mathemat- 
ical nicety  is,  of  course,  impossible,  but  that 
is  the  principle  upon  which  the  assessment 
must  be  made,  as  correctly  as  possible  to 
fallible  human  Judgments."  Section  1  of 
article  9  of  the  constitution  provides  that 
"the  legUlatiTe  assembly  shall  provide  by 
law  for  uniform  and  equal  rate  of  assess- 
ment and  taxation."  This  provision,  how- 
ever, does  not  apply  to  an  assessment  upon 
tile  lots  and  blocks  abutting  on  a  street  for 
the  Improvement  thereof,  and  an  assessment 
upon  such  property  In  proportion  to  the 
benefit  received  Is  not  unequal  or  un-unifonn 
King  V.  Portland,  2  Or.  146.  The  principle 
of  equity  and  Justice  in  all  special  assess- 
ments requires  the  property  benefited  by  a 
local  improvement  to  bear  its  share  of  the 
burden  In  proportion  to  the  benefits  re- 
ceived. The  doctrine  of  such  assessments 
rests  upon  the  theory  of  -benefits;  and  when 
the  estate  Is  required  to  respond  In  no 
greater  sum  than  Its  share,  fairly  appor- 
tioned, the  assessment  is  uniform  and  equal. 
The  complaint  and  map  that  Is  made  a  part 
of  It  presents  a  list  of  property  which  ap- 
pears to  have  been  benefited  by  the  im- 
provement, bnt  omitted  from  the  assess- 
ment The  presumption  exists  that  the  dty 
conndl  exerciaed  in  the  assessment  of  tUa 
property  an  honest  discretion,  and  appor- 
tioned it  equally  as  compared  with  the  ben- 
efits received,  but  this  presumption  is  only 
a  matter  of  evidence,  and  can  be  overcome 
by  proot  and,  in  the  ab8«ice  of  any  an- 
swer denying  the  allegations  of  the  com- 
plaint, must  yield  to  sndi  imdeDied  aUega- 
doii  that  tlie  omissloa  to  aaocsa  It  was  ar^ 
bitrary,  and  that  the  plaintiffs*  property,  In 
oonseqnence  thereof,  was  obliged  ta  bava  an 
unequal  share  of  the  burden  Imposed;  and 
for  this  reasMi  the  decree  of  the  court  be- 
low U  aflb-med. 

(H  Or.  ITS) 

BAIN  et  al.  v.  CLINH  et  aL 
(Sapr«me  Court  of  Oregon.   Jane  27, 1893.) 

Wills— Insaxb  Dblduoh  -What  CoNSTiTursi — 
Tb9Ta,ubi«t4rt  Capacity — Evidbncs. 
1.  Where  eertalu  children  who  were  dlela- 
herited  by  their  father's  will  had  been  wit- 
oeMee  against  him  ia  a  divorce  suit,  and  he 
tboaght  at  the  time  that  tber  s^oipatbiKd  with 
their  mother,  the  will  will  not  be  set  aside  on 
the  alleged  ground  that  at  the  time  of  its  eze- 
entiM  he  was  the  victim  af  an  insane  delnaioB 


(Or. 

that  they  bad  deeply  wronged  him  hr  taking 
sides  with  their  mother,  had  testified  falsely 
against  him,  did  not  respect  him,  and  were  try- 
ing to  rob  him  of  his  property. 

2.  On  a  contest  of  a  will  it  appeared  that 
at  the  time  of  its  execution  testator  was  75 
years  old,  was  sick  and  feeble:  that  he  was 
absent-minded  and  irritable,  and  that  his  mem- 
oir had  failed  him  to  a  great  extent;  that,  not- 
withstanding his  infirmities,  he  was  still  a 
man  of  strong  will;  and  many  witnesses,  who 
had  known  him  for  a  long  time,  testified  that, 
though  feeble,  his  mind  had  not  lost  any  of  Its 

EDwers  of  reasoaing,  and  that  be  had  a  good 
ualness  naderstanding.    BM,  that  the  evi- 
dence did  not  show  testamentary  incapacity. 

Appeal  from  tdrcnit  court,  Mnltnomab 
county;  Loyal  B.  Steams,  Judge. 

Proceeding  by  Anne  B.  Bain  and  othen 
against  Jacob  CUne  and  others  to  set  aside 
the  will  of  Jacob  Cllne,  deceased.  From  a 
decree  of  the  circuit  court  affirming  an  or- 
der sustaining  the  validity  of  tbe  will*  oa^ 
testanta  appeal.  Affirmed. 

J.  H.  Mitchell  and  A.  H.  Tannw,  for  Ap- 
pellants. B.  &  B.  B.  WUllanu,  tor  re^KHid- 
enta. 

PER  CURIAM.  This  was  a  proceeding  bi- 
etituted  in  the  county  court  of  Multnomah 
county  by  the  contestants  to  have  the  order 
admitting  the  will  of  Jacob  Cllne,  deceased, 
vacated,  and  the  will  set  aside  and  deolflred 
void.  The  testator  executed  this  will  at  Port 
land.  Or.,  in  August,  1888,  and  died  at  San 
Bernardino,  Cal.,  in  December  of  the  same 
year.  By  its  terms  his  children  Anne  B. 
Bain,  Mary  P.  Sax,  Isabella  Oook,  and  John 
Cllne.  and  his  grandchildren  Lewis  Cllne,  I^n- 
raCline,  Kate  Cllne,  and  Antha  Cllne.  the  ctdl- 
dren  of  Antha  Cline,adeceased  daughter,  were 
left  the  nominal  sum  of  oae  dollar  each,  and 
all  the  rest  of  his  property  waa  bequeathed 
and  devised  to  his  other  two  children  Jacob 
Cline,  Jr.,  and  Jane  Tunstall,  who  were  ap- 
pointed executor  and  executrix  thereof  with- 
out bonds.  Ilie  grounds  upon  whldi  ttie 
will  Is  alleged  to  be  void  are  that  the  tee- 
tator,atthe  time  It  was  executed,  waa,  and  for 
many  years  previous  had  been,  a  mononmnl- 
ao,  or  the  victim  of -an  Inaane  delnslon  In 
reference  to  the  children  who  were  dlalD- 
herited,  and  had  wltlioiit  any  adeqtuito  rear 
■on  concaved  the  Idea  that  they  had  deeply 
wronged  him  by  taking  sides  witb  their 
mother,  and  falsely  testifying  against  him 
In  a  divorce  suit  between  himsdf  and 
his  wife;  that  they  did  not  mpect  blm, 
and  were  trying  to  rob  him  of  hie  pn^ 
erty;  and  that,  while  laboring  nndw  these 
Impresaloas,  he  fonned  a  prejudice  towards 
them,  and  dwelt  iip<m  tlielr  anpposed  mto- 
conduct,  nntU  be  bad  become  the  vlottm  of  an 
Insane  dduslon,  nnder  the  Influence  of  wbltih, 
and  by  means  of  the  alleged  Indnoement  and 
fraudulent  misrepresentatlona  of  the  der- 
laeea.  be  made  the  win  In  qoeatlML  The 
county  court  siwtttined  the  validity  of  the 
will,  and  made  an  order  re-probattng  It,  from 
which  the  ooDtestantfl  appealed  to  ttie  di^ 
eutt  oonrt,  where  n  deoree  wu  renderad  al^ 
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flrmlns  the  oviet  ot  the  ooanty  court,  from 
which  the  contestants  appeal  to  this  court 

The  testimony  discloses  that  from  the  time 
of  his  manlage  until  aboat  18G2  the  testator 
bad  been  kind  to  his  ^e  and  affectl(mate 
to  his  children,  but  about  that  time  he  made 
a  Tlsft  to  the  astern  states,  and  upon  his 
return  brought  with  him  a  woman  whom  he 
kept  bi  his  house  against  the  protest  of  his 
wife,  who,  In  consequence  of  his  misconduct, 
obtained  a  divorce  from  htm.  At  the  trial 
of  that  suit  most  of  the  children  whom  he 
disinherited  were  called  as  witnesses  for 
their  mother,  and  he  then  formed  the  de- 
termlnati(Mi  to  disinherit  such  of  them  as 
had  appeared  as  witnesses  for  or  sympa- 
thized with  her.  He  never  overlooked  the 
part  they  had  takm,  or  forgave  them,  and 
numerous  witnesses  testify  to  statements 
made  by  htm  to  tbe  effect  that  the  cmitest- 
ants  sfaoold  never  have  any  of  his  estate  for 
that  reason;  but  the  devisees  of  his  wlU, 
b^g  very  young  at  that  time,  could  neither 
testify  for  or  otherwise  aid  either  party, 
and  the  testator's  feelings  towards  them 
were  consequently  kind  and  affectionate. 
Based  opon  these  faotst  the  appellants  con- 
tend that  tbe  testator  was  laboring  under  an 
insane  deluMon  towards  them,  which  in- 
capacitated  hbn  from  the  free  exercise  of 
his  will.  It  was  held  hi  Potter  v.  Jtmes,  20 
Or.  240,  25  Pao.  Sep.  769,  that,  if  there  were 
any  facts  or  circumstances  which  would  rear 
sonably  lead  the  testator  to  entertain  the 
b^ef  he  possessed,  such  belief  was  not  a  de- 
ludon.  Applying  this  rule  to  the  facta  dis- 
closed In  the  case  at  bar,  It  appears  ttiat 
most  of  the  disinherited  children  were  wit- 
nesses in  the  divoroe  suit  agntnst  him,  and  he 
thou^t  all  sympathized  with  their  mother, 
and  these  facts  and  circumstances  led  him 
to  believe  they  were  opposed  to  him,  and 
were  sufficient  to  support  the  conclusion  he 
reached,  and  to  eetablisti  the  belief  be  pos- 
sessed; henoe  suc2i  belief  cannot  be  treated 
as  a  d^uslon. 

The  appellants  contend  that  tbe  testator, 
la  consequence  of  old  age  and  disease,  was 
lacking  in  testamentary  capacity.  At  the 
time  the  will  was  executed  he  was  75  years 
old,  was  weak  and  fe^le,  and  had  been 
quite  ill  with  Inflammatory  rheumatism.  He 
was  afflicted  with  catarrh,  which  effected  his 
head,  back,  and  spine;  and  was  so  nervous 
that  It  was  difficult  for  him  to  raise  any. 
liquid  to  his  mouth  without  spilling  It  He 
was  absent-minded  and  Irritable,  and  his 
mem(»y  had  failed  him  to  quite  an  extent, 
particularly  so  aftw  his  rheumatlo  attack. 
The  testimony  on.tlil8  branch  of  the  subject 
shows  that  notwithstanding  his  Infirmitlee, 
the  testator  was  a  man  of  strong  will,  and 
what  he  readied  a  oonduston  apaa  a  ^ven 
quesUcm  It  was  very  difficult  to  change  his 
oplnltHL  Many  wltnessei^  who  had  known 
him  for  a  long  time,  and  whose  veradty  can- 
not be  questioned,  say  that  although  feeble, 
be  poHessed  at  the  time  the  will  was  ex- 


ecuted the  same  trait  of  eharaster  ttiat  be 
manifested  in  his  younger  days;  that  his 
mind  had  not  lost  any  at  Its  powers  of 
reasoning;  and  that  he  had  a  good  under 
standing  of  all  hustness  In  which  he  waa  en- 
gaged. In  Chrlsman  v.  Chrisman,  16  Or. 
127,  18  Pao.  Rep.  6,  it  was  held  that  neither 
old  age,  Bldcneea,  nor  extreme  distress  or 
debility  of  body  incapacitate,  provided  the 
testator  has  possession  of  his  m^tal  facul- 
ties, and  understands  the  business  in  which 
he  is  engaged.  We  conclude  from  the  fore- 
going that,  while  the  testator's  memory  may 
have  been,  and  proI)ably  was,  somewhat  im- 
paired with  age  and  bodily  Inflrmity,  he  had 
the  necessary  testamentary  capacity,  and 
executed  his  wiH  aocMiliiME  to  his  fixed  de- 
termination, made  many  yean  prior  to  Its 
execution. 

It  is  further  contended  thattheexecntlonof 
the  will  was  the  result  of  tbe  undue  InJlurace, 
false  and  fraudulent  representations  of  the 
devisees.  A  careful  examination  of  iril  the 
testimony  upon  this  subject  leads  us  to  the 
conclusion  that  the  testator  possessed  a  mind 
which  none  could  influence  or  alter;  that  the 
opportunity  was  lacking  for  the  exercise  of 
such  Influence  by  the  devisees,  and  that  he 
executed  his  will  in  the  way  be  hnd  constant- 
ly indicated  for  a  period  of  2S  years.  Vat 
these  reasons  the  decree  ot  eonrt  beknr 
must  be  affirmed. 

(»  Or.  217> 
BECKER  V.  MALHEUR  COUNTT. 
(Supreme  Cktnrt  of  Oregoo.   JuDe2S,  1803.) 
B<)(JALizATiOH  or  Taxes  bt  Boabd— Rbvibw. 
The  proceedlnea  of  a  bonrd  of  eqitalisa- 
tlon  after  it  has  acquired  JuriBiIiction  will  aot 
be  annalled  and  set  aside  oo  writ  of  review 
merely  becaose  the  evidence  on  whldk  its  llnd- 
IngB  were  baaed  is  not  In  the  record. 

Appeal  from  drcalt  oonit,  Ualheor  eonifr- 
ty;  M.  D.  OUflford,  Judge. 

Prooeedhigs  hy  Charies  Be<Aer  to  rerene 
and  annul  on  writ  of  review  proceedings  of 
the  board  of  equaUzation  of  Malheur  connty- 
In  the  maiter  of  an  assessment  Jndgmmt 
for  plaintiff.  Defendant  appeals.  Reversed. 

M.  U  Olmstead,  for  appellant  0.  A 
Johns,  tm  respondent 

BEAN,  J.  This  la  an  appeal  from  a  Judg- 
ment of  tbe  circuit  court  reversing  and  an- 
nulling on  a  wilt  ot  review  the  action  and 
proceedings  of  the  board  of  equalization 
Malheur  counly  In  the  matter  of  the  as- 
sessment of  the  plalntitTs  property  for  tbe 
year  1891.  From  the  record  It  appears  that 
on  an  examination  of  said  assessment  aa 
returned  the  assessor  It  sattofactorlly  ap- 
peared to  the  board  of  equalization  that  all 
of  bis  property  assessable  In  said  oonnty 
had  not  been  assessed,  and  that  tor  tbe  pur- 
pose of  avoiding  taxation,  he  had  dalmed 
and  had  been  allowed  a  deduction  fw  an  In- 
debtedness (MC  10,000  as  dne  and  swing  t» 
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the  First  National  Bank  of  Baker  City.  A 
citation  was  thereupon  Issued  and  duly 
served  upon  him  to  appear  before  the  board 
on  the  Sth  day  of  September,  1891.  and  show 
cause,  If  any  he  had,  why  his  assessment 
should'  not  be  corrected,  and  the  sum  of 
$6^000  claimed  by  him  as  Indebtedness  should 
not  be  disallowed  and  stricken  out.  The 
plaintiff  appeared  In  person  and  by  counsel 
at  the  time  and  place  named  in  the  notice, 
and  objected  to  the  board  increasing  the  as< 
sessment  of  his  property,  or  doing  any  act 
In  the  premises.  This  objection,  the  ground 
of  which  is  not  disclosed  by  the  record,  was 
OTerruled,  and  the  board  proceeded  to  hear 
the  testimony  of  witnesses  concerning  the 
matter,  and  found  that  said  indebtedness 
ooght  not  to  have  been  allowed,  and  that 
plaintiff  was  the  owner  of  250  head  of  cat- 
tie,  of  the  Talue  of  $3,000,  which  had  not 
be^  listed  by  the  assessor,  and  thereupon 
ordered  the  daimed  indebtedness  for  96,000 
to  be  Btrlekra  oat,  and  the  250  head  of  cat- 
tle to  be  added  to  the  Ust  of  plaintiff's  as- 
sessable property  for  the  year  1891.  It  thus 
appeals  that  the  only  question  on  fUs  appeal 
Is  whether  the  proceedings  of  a  board  of 
equalization,  after  It  has  acquired  jurisdic- 
tion of  Uie  taxpayer,  will  be  set  aside  and 
annulled  on  writ  of  review  because  the  rec- 
OTd  does  not  contain  the  erldence  on  which 
Its  findings  of  fact  were  baaed.  Thwe  Is 
no  provision  ot  law  of  which  we  are  aware 
making  it  the  duty  of  the  board  to  reduce 
to  writing  or  preserve  the  evidence  before 
it  in  the  matttf  of  Qie  equalisation  of 
taxes,  and,  altboufifa  it  Is  an  Inferior  tribu- 
nal, every  presumption  exists  In  favor  of 
the  regulnrl^  of  Its  proceedings  after  It  has 
once  acquired  Jurisdiction.  Thompson  v. 
Multnomah  Ga,  2  Or.  34;  Brown,  Jur.  |  SO; 
Central  Paa  R.  Ca  r.  Placer  Co.,  32  Cat 
I>82.  The  record  in  this  case  redtra  that  the 
correction  in  the  assessment  of  plaintiff  was 
made  after  hearing  and  consld«1ng  testi- 
mony, and.  in  the  absence  of  an  affinnaUve 
showing  In  the  record  to  the  contrary.  It 
must  be  presumed  that  such  testimony  was 
competent  and  relevant  to  the  question  then 
before  the  board.  It  follows  that  the  Judg* 
ment  of  the  court  below  must  be  reversed, 
and  the  proceedings  <tf  the  board  ot  equall- 
caUon  affirmed. 


m  Or.  S30) 

In  re  PENDLETON  HARDWARB  ft  IMP. 
CO, 

(Supreme  Court  of  Oregmi.  Jane  28, 1893.) 

Corporations  —  Ultra  Virbs  —  Pdecbasi  or 
Goon»— LoAKS— NoTB— FicTiTioDB  Pateb. 

1.  The  fact  that  a  corporatioD  may  not 
have  been  authorized  to  deal  Id  certain  goods 
does  not  Justify  an  asslgiiee  for  creditors  of 
the  corporaUoD  in  refusing  payment  for  such 
goods,  the  goods  themselves  or  proceeds  there- 
from formiuff  a  part  of  the  estate. 

2.  A  corporation  desiring  to  neirotiate  a 
loan  authorized  the  president  and  secretary  to 
^ve  the  note  of  the  corporation  for  the  amount 


desired.  When  this  note  became  doe,  another 
was  given,  signed  by  the  president  and  secr^ 
tary  and  two  directors,  but  the  name  of  the 
corporation  was  fnadvertentl?  omitted.  The 
money  received  was  deposited  in  bank,  and 
paid  OD  check  of  the  corporation.  The  note, 
when  due.  was  paid  hy  one  of  the  indiTldual 
signers,  who  afterwards  obtained  a  one-fourth 
contribution  from  another  signer.  Bdd,  that 
the  loan  was  to  the  corporation,  and  not  to  the 
ioilividiial  signers. 

3.  The  fact  that  a  note  Is  Id  terms  payable 
to  a  certain  bank  does  not  prevent  a  holder, 
who  has  furnished  the  consideration,  from 
treating  the  bank  as  a  fictitious  paye^  and  sth 
Ing  thereon  as  upon  a  note  payable  to  beafw. 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; M.  D.  Clifford,  Judge 

Assignment  of  the  Pendleton  Hardware 
&  Implement  Company.  Proceeding  by  the 
Oregon  Marble  ft  lime  Company  and  other 
creditors,  nndw  Hill's  Code^  |  3170,  except* 
log  to  certain  dalms  presented  against  the 
estate.  Decree,  from  which  a  part  of  the 
creditors  app^  Modified. 

X  Balleray,  for  claimants.  Chasb  & 
Garter,  for  objecting  creditors. 

MOORB.  J.  This  is  a  proceeding  on  the 
part  of  certain  creditors,  under  section  3179 
of  Hill's  Code,  excepting  to  the  claims  pr» 
sented  against  the  estate  of  an  insolvent 
debtor,  and  grows  out  of  the  following  facts: 
The  Pendleton  Hardware  &  Implement  Com- 
pany, a  private  corporation,  on  February  6^ 
1891,  made  a  general  assignment  for  the 
benefit  of  its  creditors.  An  sasignee  was 
appointed,  who  duly  qualified,  and  published 
the  required  notice  to  tredltors,  who  pre- 
sented their  claims  against  said  estate,  and 
among  ttiem  were  the  following:  Oregon 
Marble  &  Lime  Company,  for  a  balance 
on  account  for  lime  sdld  and  delivered,  9409; 
B.  Sai^t,  B.  S^ng.  J.  M.  Elgin,  and  M. 
J.  Green,  upon  a  note  of  $5,000;  and  United 
States  Investment  Company,  limited,  upon 
a  note  of  $6.00a  The  other  creditors  who 
had  pr^ented  fhdr  <^ma  against  said  es- 
tate excepted  to  the  claim  of  the  Oregon 
Marble  &  lime  Company  for  the  reason 
that  the  Insolvent  debtor  was  Incorporated 
for  the  purpose  of  operating  a  liardwan 
and  implement  storey  and  could  not  deal  in 
llme^  and  that  the  lime  claimed  to  liave  been 
sold  was  a  conslgnm«it  fOr  sale  on  aocomit 
of  the  claimant;  to  the  claim  of  R.  Sargent 
et  aL  for  the  reason  that  said  note  was  not 
^v^  for  moneys  borrowed  or  used  hy  the 
Insolvent  debtor,  or  on  Its  account,  ov  for  Its 
own  use  or  benefit;  and  to  the  daim  ot  the 
United  States  Investment  Company,  limit- 
ed, for  the  reason  "that  the  note  tberdn 
mentioned  was  racecnted  and  delivered  with- 
out any  authority,  and  that  It  does  not  appear 
that  the  same  was  ucecuted  and  delivered 
for  any  debt  of  the  Insolvent  company,  or 
any  consideration  was  given  therefor.** 
These  claimants  answered  the  exceptions^ 
to  which  the  others  replied,  and  the  matter 
was  then  referred  to  T.  Q.  Halley,  who  took 
ilie  testimony,  and  the  court,  upon  the  hear* 
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Ing,  made  an  order  disallowing  the  claim  of 
the  United  States  XaveBtaxesnt  Oompany, 
Limited,  from  which  It  appeals,  and  allow- 
ing the  dalma  of  the  Oregon  MarUe  &  Ume 
Company  and  of  B.  Sargoit  et  al.,  from 
which  the  other  creditors  appeal. 

The  testimony  clearly  shows  that  the  lime 
was  sold  and  dellrered  by  the  Oregon  Marble 
&  Lime  Company  to  the  Insolvent  debtor, 
and  there  is  no  dispute  as  to  the  amount 
due  therefor.  We  do  not  think  It  necessary 
to  pass  upon  the  question  whether  the  debt- 
or could  deal  In  lime,  since  the  contract  un- 
der which  the  lime  company  makes  its  claim 
had  been  fully  executed,  the  lime  had  been 
delivered  to  and  disposed  of  by  the  debtor, 
and  the  proceeds  arising  therefrom  formed 
a  part  of  Its  assets.  The  assignee  holds  the 
legal  title  to  the  property  of  the  Insolvent 
debtor,  and  the  fund  arising  from  the  sale 
tbweof,  for  the  payment  of  the  just  claims 
against  the  estate,  and  he  can  acquire  no 
greater  or  better  title  than  his  assignor  had. 
He  Is  subject  to  the  same  duUes  and  obla- 
tions with  reference  to  the  estate,  and  must 
pay,  so  far  as  he  Is  able,  any  and  all  claims 
which  could  have  been  enforced  against  the 
debtor  if  no  assignment  bad  been  made. 
The  test  should  be,  could  the  claim,  to  which 
the  exceptions  arc  taken,  have  been  enforced 
against  the  debtor?  The  sale  of  lime  was 
not  prohibited  by  the  debtor's  articles  of 
incorporation,  nor  was  it  prohibited  by  stat- 
ute. If  no  assignment  had  been  made,  the 
debtor  could  not  have  kept  the  lime,  and 
refused  to  pay  for  it,  because  it  was  not 
hardware;  nor  could  It  keep  the  proceeds 
arising  from  the  sale  thereof.  It  must  either 
return  the  goods  or  pay  for  them.  To  say 
that  it  may  retain  the  proceeds  which  have 
come  into  its  i>ossessiou,  without  making 
any  compensation  whatever  to  the  person 
from  whom  it  has  obtained  them,  savors 
very  much  of  an  Inducement  to  fraud. 
Green's  Brlce,  Ultra  Vires,  (2d  Amer.  Ed.) 
721.  There  would  be  no  equity  in  a  rule 
which  would  permit  the  creditors  of  an  in- 
solvent estate  to  reap  the  benefit  of  the 
assets  derived  from  such  a  source,  and  then 
plead  that  it  was  ultra  vires.  The  debtor 
having  received  the  benefit,  the  assignee, 
who  stands  In  his  place,  should  pay  the 
claim  as  any  other. 

As  to  the  dalm  of  R.  Sargent  et  al.,  the 
evidence  shows  that  the  insolvent  debtor  was 
incoriwrated  with  a  capital  stock  of  $20,000, 
and  that  subscribers  thereto  gave  their  notes, 
amounting  to  $12,000,  In  payment  thereof; 
that  on  January  24,  18S9,  at  a  special  meet- 
ing of  the  board  of  directors,  a  resolution 
was  adopted  which  authorized  the  secretary 
to  negotiate  a  loan  not  to  exceed  $12,000, 
and  the  president  and  secretary  were  au- 
thorized to  give  the  notes  of  the  corporation, 
and  sign  the  same,  for  the  amounts  desired, 
and  also  to  deposit,  as  collateral  security, 
the  notes  of  the  individual  stodiholders; 
that,  In  pursuance  of  this  resolution,  B.  Sar- 
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geiA,  as  tweatden^  and  M .  X  Oreen,  an  seo- 
retaiy,  tm  Septonber  VO,  1889*  bcwrowed 
from  the  FarmerB'  SavingB  Bank  of  Walla 
Walla,  Wash.,  $5,000,  and  gave  the  note  at 
ttie  oorporatloa  tiioretor,  payable  in  three 
numths;  that  to  meet  the  paymoit  of  this 
note  cote  ^mon  Sdlln&  of  Portland,  Or., 
on  February  20, 1880,  loaned  f6,000,  and  the 
said  presldait  and  secretary,  with  J.  M.  El- 
gin and  B.  SdUng,  directors  of  the  corpora- 
tloo,  signed  a  note  therefor,  payable  In  one 
year,  but  through  inadvertence  and  mistake 
omitted  to  ^gn  the  name  of  the  corporation 
thereto;  that  on  February  iO,  1890,  the  mon^ 
received  from  Selling  on  account  of  said  loan 
was  deposited  in  the  Pendleton  National 
Bank,  of  Pendleton,  Or.,  and  on  the  same 
day  was,  by  check  of  the  corporation,  paid 
over  to  the  Farmers*  Savings  Bank  of  Walla 
Walla,  together  with  $215.00  Interest,  and 
the  note  of  that  laank  was  surrendered  to 
the  insolvent  debtor;  that  when  the  Simon 
Selling  note  matured,  R.  Sargent,  one  of  the 
joint  makers,  paid  the  same,  and  since  that 
time  B.  S^Un&  another  joint  maker,  has 
repaid  Sazgent  (me-fonrth  there(^;  that  this 
note  was  presented  as  a  claim  against  the 
estate,  to  which  the  other  creditors  except 
for  the  reasons  heretofore  giv«a.  "The  lia- 
bility of  a  principal  depends  upon  the  fiicts 
that  the  act  was  done  in  the  exercise  and 
within  the  limits  of  the  power  delegated, 
and  especially  that  It  was  the  Intent  of  the 
parties  that  the  principal,  and  not  the  agent, 
should  be  bound."  Ang.&ACorp.294.  That 
the  money  was  borrowed  from  the  Farmers' 
Savings  Bank  by  the  corporation  in  the  ex- 
ercise and  within  the  limits  of  the  power 
delegated,  and  that  It  was  the  debt  of  the 
corporation,  cannot  be  questioned.  The 
agents  of  the  corporation,  under  the  resolu- 
tion, were  also  authorized  to  borrow  the  mon- 
ey from  Selling  to  repay  the  loan  from  the 
Farmers'  Savings  Bank.  The  parties  who 
Joined  in  making  the  Selling  note  pledged 
their  credit  as  seciuity  therefor  as  much 
as  though  their  stock  subscription  notes 
had  been  deposited  as  collateral  security, 
and  the  evidence  shows  that  It  was  the  in- 
tention of  the  parties  that  the  corporation 
should  be  Iwund  as  principal.  "Corporations 
may  borrow  money  by  their  syndic;  but  if 
he  borrows  more  than  be  tmd  authority 
for,  the  community  is  not  answerable  for 
It,  unless  the  money  come  to  their  use." 
Aug.  &  A.  Corp.  297.  The  resolution  of 
the  board  of  directors  authorized  the  pres- 
ident and  secretary  to  deposit  the  stock 
subscription  notes  as  collateral  security, 
but  Sellliu;  demanded  the  joint  note,  and, 
as  the  amount  of  the  loan  went  to  the  use 
of  the  corporation.  It  was  a  loan  to  it,  and 
not  to  the  Joint  makers.  The  evid^ce  shows 
that  the  failure  to  sign  the  name  of  the 
corporation  to  the  Selling  note  was  an  over- 
sight on  the  part  of  the  officers,  and,  since 
equity  will  consider  that  done  which  was 
intMided,  it  follows  that  the  note  was  a 
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joint  one,  -viith  the  corporation  u  prlndpal 
and  the  otiier  Johit  makers  aa  soretles. 

The  second  objectifm  to  tl^  cUdm,  that  It 
was  gtren  hi  paymmt  of  stock  snbsolptions, 
Is  not  supported  by  the  ertdence,  which  con- 
clusively shows  that  R.  Sargent,  ^o  paid 
off  the  Selling  note,  had  on  August  1,  1889. 
fully  paid  his  subscription  to  the  capital 
stock  of  the  corporation,  and  that  he  now 
owns  three-fourths  and  B.  Selling  one-fourth 
of  the  Simon  Selling  note,  which  should  be 
paid  out  of  the  assets  of  the  estate. 

The  United  States  Investment  Company, 
Limited,  presented  to  the  assignee  the  fol- 
lowing claim:  "Pendleton,  Or.,  Mch.  2,  '91. 
Pendleton  Hardware  &  Impl'm't  Co.  to  the 
United  States  Investment  Company,  Limited. 
To  note  dated  Dec.  7,  1890.  3  mos.,  made  by 
P.  H.  &  L  Co.  to  U.  S.  L  Co.,  L.,  and  inter- 
est to  date,  Mch.  7th,  "Ol,  for  money  loaned 
at  date  of  said  note,  $0,150.00."  To  this 
claim  the  objecting  creditors  interposed  the 
exceptions  heretofore  stated.  The  claimant, 
to  support  its  claim,  Introduced  the  follow- 
ing note: 

'•$0,000.  Porthind,  Or..  IBth  Dec  1800. 
Ninety  days  after  date,  without  grace,  for 
value  received,  in  gold  coin  of  the  United 
States,  we  Jointly  and  severally  promise  to 
pay  to  National  Bank  of  Pendleton  or  order, 
at  the  London  &  San  Francisco  Bank,  Lim- 
ited, In  this  city,  the  sum  of  six  thousand 
dollars,  with  interest  from  date  until  paid 
at  the  rate  of  ten  per  cent  per  annum,  paya- 
ble monthly;  both  principal  and  Interest 
payable  In  like  gold  coin.  In  case  suit  Is  In- 
stituted to  collect  this  note  or  any  portion 
thereof,  we  promise  to  pay  such  additional 
sum  as  the  court  may  adjudge  reasonable  as 
attorneys'  fees  In  said  suit  The  Pendleton 
Hardware  &  Implement  Co.  M.  J.  Green. 
Watson  &  Luhrs.  Benj.  Selling.  Jacob  Fra- 
zer.  Jesse  Failing.  No.  l.OOa" 

Indorsements  as  follows: 

"July  1.  Memo,  note  made  for  Int  to 
June  20,  $153.91. 

"12—31—91.  Memo,  notp  made  for  Int.  to 
12—31—01,  $320.65." 

—To  which  the  other  creditors  objected,  on 
the  ground  that  it  was  irrelevant.  Incompe- 
tent, and  Immaterial.  T.  F.  Rourlie  testified 
that  the  corporation  borrowed  $6,000  from 
the  United  States  Investment  Company  for 
the  purpose  of  paying  a  note  of  similar 
amount  in  favor  of  the  National  Bank  of 
Pendleton,  which  was  given  to  the  latter 
bank  for  money  used  in  the  insolvent  debt- 
or's business.  We  think  the  evidence  clearly 
shows  the  authority  of  the  parties  to  execute 
the  note  in  behalf  of  the  insolvent  debtor, 
that  it  was  for  money  used  by  the  corpora- 
tion in  Its  bu^ess;  and  the  question  is  pre- 
sented whether  the  claimant.  In  the  absence 
of  an  Indorsement  from  the  National  Bank 
of  Pendleton,  can  treat  the  laLter  bank  as  a 
fictitious  payee,  and  recover  on  the  note 
agaitiiit  the  makers  as  upon  a  note  payable 
to  bearer.  "In  the  case  ot  a  note  payable  to 


a  fictltlona  person,  It  appeara  to  he  wcdl  set- 
tled that  any  bona  flde  holder  may  recover 
on  it  agidnst  tibe  maker  as  uiran  a  note  paya- 
ble to  bekrw."  Daidd,  Neg.  Ihst  (4th  EkL> 
{  139.  "When  a  note,  however.  Is  made 
payable  to  the  name  of  some  persm  not  hav- 
ing any  Interest,  and  not  intmded  to  become 
a  party  In  the  transaction,  whether  a  penoa 
of  such  name  la  or  Is  not  known  to  exist,  the 
payee  may  be  deemed  fictitious.  The  name 
is  assumed  merely  to  give  form  to  the  In- 
strument. In  sntib  case  it  has  been  adjudged 
that  a  recovery  can  be  had  on  the  money 
connts  by  the  actual  creditor,  where  money 
passed  between  the  parttee  In  the  action." 
Foster  V.  Shattuck,  2  N.  H.  446.  While  the 
note  was  made  payable  to  the  National  Bank 
of  Pendleton  or  order,  the  evidence  conclo- 
Blvely  shows  that  the  United  States  Invest- 
ment Company  furnished  the  money  which 
constituted  the  loan,  and  this  fact  would 
make  It  the  equitable  owner  thereof.  If  the 
Pendleton  National  Bank  had  advanced  the 
money,  and  then  assigned  the  note  without 
indorsement  to  the  United  States  Investment 
Company,  this  fact  would  give  It  the  equita- 
ble title  thereto,  but  subject  to  any  equities 
existing  between  the  original  pnyors  and 
payee,  (Daniel,  Neg.  Inst  |  471,)  so  that,  in 
either  event,  the  United  States  Investment 
Company  was  the  equitable  c\\Tier  of  the 
note,  and  entitled  to  present  the  same  as  a 
claim  against  the  estate,  since  no  eqnittes  are 
attempted  to  be  shown  between  the  In- 
solvent debtor  and  the  Pendleton  National 
Bonk.  The  objecting  creditors  contend  that 
the  daim  of  the  United  States  Investment 
Company  Is  not  supported  by  the  evidence. 
The  original  act  approved  Octolier  18.  1878, 
with  some  amendments,  now  constituting 
sections  3173-3187.  Hill's  Code,  were  bor- 
rowed from  Iowa,  In  which  state  it  was  held, 
under  similar  objections,  that,  "this  being  a 
special  proceeding  authorized  by  Code,  {2121, 
wherein  no  directions  are  found  for  plead- 
ings, further  than  exceptions  by  creditors, 
and  prescribing  that  therein  the  court  shall 
proceed  to  hear  the  proofs  of  the  parties.  It 
is  quite  probable  that  no  further  pleadings 
are  required."  In  re  Guyer,  69  Iowa,  585, 
29  N.  W.  Rep.  826.  Nor  do  we  understand 
that  tills  rule  Is  changed  by  the  opinion  of 
Thayer,  C.  J.,  in  Mitchell  v.  Powers,  17  Or. 
491,  21  Pac.  Rep.  451,  in  which  he  says: 
"The  presentment  of  a  claim  in  such  a  case 
requires  more  than  a  mere  demand  of  a  sum 
of  mcmey.  A  statement  under  oatli  of  the 
debt  or  liability  which  Is  alleged  to  exist 
against  the  insolvent  debtor  should  be  made 
out  and  delivered  or  transmitted  to  the  as- 
signee. The  creditor  may  not  be  required 
to  state  all  the  facts  out  of  which  the  debt 
arose  as  fully  as  in  the  case  of  a  confession 
of  Judgment,  but  he  should  set  out  sufficient 
fticts  to  apprise  the  parties  interested  In  the 
estate  of  Uie  nature  and  consideration  of  the 
debt  If  the  AiAtt  is  for  money  loaned  or  ad- 
vauoed,  or  goods  sold.  It  should  be  stated. 
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and  the  stat^ent  sbovld  not  be  limited  to 
a  apeotfieatifsi  of  the  eTldence  of  It  Peraons 
biterested  in  an  UUKrivenf  8  estate  bare  a 
ri^t  to  know  something  more  than  the  fact 
that  the  Insolrmt  executed  to  the  dalmont 
his  promissory  note  of  a  certain  date;  they 
should  be  Informed  Ti^th  reasonable  cer- 
tainty what  the  consideration  of  the  claim 
waa"  The  United  States  Inrestmwit  Com- 
pany allege  that  their  claim  is  "for  money 
loaned  at  date  of  satd  note."  Claims  against 
the  estate  of  an  Insolvent  debtor  should  rest 
'upon  thtdr  justice,  and  not  npon  the  suffi- 
ciency of  thj^r  allegations;  and  if  It  appear 
that  the  claimant  had  at  the  Instance  of  the 
debtor  performed  labor,  sold  and  ddlvered 
goods,  loaned  or  advanced  money,  such 
claims,  upon  proof,  should.  In  equl^,  be  a 
charge  against  the  estate.  The  decree  of 
the  court  below  will  be  modlQed,  and  one 
here  entered  In  accordance  with  this  opinion. 


(SI  Kan.  710) 

WYER  T.  IiAROCQUE  et  aL 

(Supreme  Court  of  Kansas.    July  8,  1S9S.) 
Tax  Dbbd— Vauditt— Balr  in  Gbubh— EviimNCs. 

Where  a  tax  deed  shows  that  different 
lots  yrere  sold  together  in  a  single  sale,  such 
tax  deed  is  void.  Such  a  tax  deed  cannot  be 
cored  by  testimony  tending  to  prove  that  each 
lot  was  sold  separatply,  not  in  gross.  Hall's 
Heirs  v.  Dodge,  18  Kan.  277;  Cartwright  T. 
MeFadden.  24  Kan.  (H12.  ' 

(Syllabus  by  the  Court.) 

Grrw  to  district  court.  Cloud  county;  L. 
J.  Crans,  Judge  pro  tem. 

Action  by  J.  I.  Wyer  against  Frederick 
Larocqne  and  another  to  recover  realty. 
Defendants  had  judgment,  and  pLUntifF 
brings  error.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statemait  by  HORTON,  C.  J.: 

On  the  3d  day  of  December,  1887.  J.  I. 
Wyer  commenced  his  action  against  Phllo- 
mena  Larocque  and  Frederick  Larocque  to 
recover  the  jMwsesslon  of  lots  1  to  18,  inclu- 
sive, In  Uock  72,  in  the  dty  of  Concordia, 
<^oad  county.  The  defendants  answered, 
admitting  possession,  but  denying  Wyer's 
title.  Trial  was  bad,  and,  in  accordance 
with  the  statute,  set  aside,  and  then  retried 
before  Hon.  L.  J.  Crans,  as  judge  pro  tem. 
Wyer's  title  was  derived  from  the  govern- 
ment, through  a  deed  from  the  mayor  of 
Concordia.  Phllomena  Larocque  claimed  ti- 
tle under  a  tax  deed.  After  the  action  was 
commenced  she  deeded  her  interest  to  Fred- 
erk^  Larocque,  .and  before  the  cause  was 
called  for  trial  she  died.  Hie  deed  to  J.  I. 
Wyer  from  the  mayor  of  the  <dty  of  Con- 
cordia Was  dated  the  8th  of  January,  1878. 
The  tax  deed  under  which  the  defendants 
claimed  was  dated  the  20th  of  January, 
1883,  and  was  filed  for  record  the  next  day. 
The  deed  recited  that  the  lots  described 
therein  were  subject  to  taxation  for  1878, 
and  were  sold  to  M.  Helsner  on  the  3d  and 
4th  days  of  September,  187S;  for  the  sum 


of  $5.au  the  amount  of  taxes.  Interest,  and 
costs  then  due  and  remaining  unpaid.  The 
subsequent  taxes  for  the  years  1870,  ISSO, 
and  1881  amounted  to  97-63,  which  were 
paid  by  the  tax  parchaser.  The  second 
trial  was  had  on  the  11th  day  of  January, 
1890.  The  court  made  a  general  finding  in 
favor  of  the  defendant  Frederick  Larocque, 
and  rmdered  Judgment,  acconUngly.  Wyer 
excepted*  and  brings  the  case  here. 

Kennett  &  Peck,  for  plaintiff  In  error.  La* 
ing  &  Wrong,  for  defendante  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  appears  from  the  tax  deed  preserved  in 
the  record  that  all  the  lots  embraced  ttierein 
are  not  numbered  consecutively,  but  that 
they  wae  all  sold  together.  One  lot  is  in 
block  145,  and  other  lots  In  block  72.  This 
and  the  evidence  outside  of  the  deed  shows 
that  all  the  lots  Included  in  the  deed  are 
not  In  fact  conti>nious.  The  tax  deed  is 
therefore  void.  Hall's  Heirs  t-  Dodge,  18 
Kan.  277;  Cartwright  v.  MeFadden,  24  Kan. 
662.  The  court  below  seems  to  have  ruled 
in  the  case  that,  even  If  the  tax  deed  was 
void,  Larocque  was  entitled  to  the  lots  un- 
der the  tax  sale,  upon  the  ground  that  his 
grantor  had  the  right  to  a  perfect  deed,  and 
that  such  a  deed  might  Issue  at  any  time. 
This  theory  of  the  law  cannot  be  applied 
to  cure  a  void  tax  deed,  under  which  a 
party  In  possession  claims  the  property. 
After  the  void  tax  deed  was  Issued  a  tender 
was  made  by  the  plaintiff,  and,  if  the  tender 
was  sufficient,  no  other  deed  could  Issue. 
As  the  -tax  deed  is  void,  and  Frederick  La- 
rocque has  no  other  claim  or  title,  he  ought 
not  to  recover.  The  judgment  of  the  dis- 
trict court  will  be  reversed,  and  cnuse  re- 
manded.  All  the  Justices  concurring. 


(fil  Kan.  784) 

STATE  V.  ELLVIN. 
(Sopreme  Court  of  Kansaa    July  8,  1S03.) 
Ckiminal  Law  —  Dbatb  op  DBriNUANT  aftbb 
Conviction  AND  Appbal— Ihtoxicatimq  Liq* 
HOBS-  Informatioji  —  Vbhifioation  —  Costs — 

CONTINt'ANOE— EVIDENCK. 

1.  A  defendant  appealed  to  the  supreme 
court  from  a  conviction  (or  the  unlawful  sale 
of  intoxicating  Jiquora,  where  he  obtained  a 
stay  of  the  execution  of  the  judgment.  Be- 
fore the  appeal  was  heard  the  defendant  died. 
a^itt  that  the  death  of  the  defendant  did  not 
abate  or  destroy  the  judgment  for  costs,  and 
that,  upon  the  substitution  of  his  le^  repre* 
sentative,  the  court  may  review  the  errors  as- 
si^ed,  and  determine  the  regularity  and  va- 
lidity of  the  judgment  rendered  for  costs. 
State  V.  Fisher,  15  Pac.  Kep.  606,  37  Kan. 
404. 

2.  The  sufficiency  of  affidavits  taken  be- 
fore the  county  attorney  under  the  provisions 
of  the  prohibitory  liquor  law  and  the  verifica- 
tion of  the  information  become  immaterial 
where  the  defendant  voluntarily  frives  a  recog- 
nizance, and  obtains  a  discharge  from  custody. 

3.  Where  the  information  contains  several 
counts,  and  the  trial  thereon  results  in  a  con- 
Tiction  upon  a  smifle  count,  the  defendant:  can 
only  be  held  liable  for  the  costs  that  arise  ipon 
the  trial  of  the  diarge  upon  which  he  was 
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coDTlcted.  An  objection  to  the  improper  as- 
Bessment  of  costs  Is  not  aTaHabie  in  this  court 
□nless  a  motion  was  made  in  tho  district  court 
to  relax  the  same. 

4.  Where  the  defendant,  near  the  close  of 
his  trial  for  a  misdemeanor,  renders  himself 
unable  to  attend  the  trial  by  the  voluntary  use 
of  intoxicating  liquors,  and  an  application  is 
made  for  a  continuance  of  the  trial  upon  that 
ground,  a  dental  of  the  same  will  not  be  held 
to  be  fatal  unless  there  is  a  dear  abuse  of 
discretion:  and,  Md  that,  under  the  drcnm- 
stances  of  this  case,  there  was  no  abase  of 
discretion. 

5.  I'he  evidence  examined,  and  heUl  to  be 
sufficient  to  sustain  the  verdict  and  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  McPherson 
county;  Lncien  Earle,  Judge. 

Nels  EUrin  was  convicted  of  Belling  Intox- 
icating liquors  unlawfully,  and  appealed. 
AfBrmed. 

Mllliken  &  GaUe.  tor  appellant.  Jobn  T. 
Little  and  Chas.  W.  'Webster,  for  appellee. 

JOHNSTON,  J.  On  October  7,  1892,  Nels 
Ellvin  was  convicted  of  the  unlawful  sale 
of  Intoxicating  liquors,  and  the  Judgment  of 
the  court  was  45  days'  imprisonment  in  the 
county  jail,  and  that  he  should  pay  a  fine 
of  $250  and  costs.  He  appealed  to  the  su- 
preme court,  and  obtained  a  stay  of  the  ex- 
ecution of  the  Judgment  by  giving  bond  as 
provided  In  section  287  of  the  Criminal  Code. 
Before  the  appeal  was  heard,  and  on  March 
26,  1893,  the  appellant  died.  Counsel  for 
the  appellant  filed  a  motion  for  dismissal, 
but,  upon  the  suggestion  of  the  death,  the 
administratrix  of  the  estate  of  the  deceased 
was  brought  in  as  a  party,  in  order  that  the 
liability  of  the  estate  for  the  costs  of  the 
prosecution  might  be  detmnlned.  It  is  still 
Insisted  that  no  Inquiry  can  be  made,  nor 
any  action  talien  in  the  case,  except  to  note 
the  fact  of  abatement  and  malie  an  order  of 
dismtssaL  This  question  was  presented  to 
the  court  in  the  case  of  State  v.  Fisher, 
87  Kan.  404,  15  Pac.  Rep.  606,  where  It  was 
decided  that  the  death  of  the  defendant  did 
not  abate  or  destroy  the  judgment  for  costs. 
The  judgment  was  stayed,  and,  in  a  certain 
sense,  suspended  by  the  appeal,  but  a  dis- 
missal of  the  same  ordinarily  leaves  the  judg- 
ment unimpaired  and  In  full  force.  While 
the  death  of  the  appellant  necessarily  ends 
further  prosecution,,  and  prevents  a  recov- 
ery of  the  flue  Imposed  as  punishment,  It 
does  not  relieve  his  estate  from  liability  for 
the  costs  which  had  passed  Into  judgment 
during  bis  lifetime.  It  has  Ijeen  determined 
that  the  costs  adjudged  against  one  con- 
victed of  crime  do  not  constitute  a  part  of 
the  punishment  Inflicted  upon  him.  and  tlils 
although  the  Judgment  may  provide  that  he 
be  Imprisoned  In  the  county  Jail  until  such 
costs  are  paid.  M  was  farther  bdd  that  an 
unconditional  pardon  would  not  relieve  the 
party  from  liability  for  costs  adjudged 
^lalnst  him.  It  was  said  Hiat  "sitch  a  Judg- 
ment Is  merely  a  means  of  enfordng  the 
legal  obligation  lesting  upon  tbe  defuidant 


to  pay  the  costs  which  he  Iqr  Us  original 
wrongful  act  and  his  subaequoit  acts  has 

caused  to  be  made,  and  which  have  accrued 
In  the  prosecution  subsequent  to  the  act  for 
which  he  is  punished;  and  these  costs  have 
not  accrued  to  the  public  merely,  but  have 
accrued  to  Individuals,  and  are  given  to 
such  individuals  as  compensation  for  their 
services  performed  tn  the  prosecution;  and 
the  rl^t  of  these  OJsts,  and  the  means  for 
their  collection,  are  vested  rights,  which  can- 
not be  disturbed  or  abridged  or  lessened  hf , 
any  pardon  which  the  governor  may  grant.** 
In  re  B6yd,  34  Kan.  570,  0  Pac.  Rep.  24a 
The  costs,  although  Incidental  to  the  pun- 
ishment Inflicted,  constitute  a  separate  ctvU 
liability  In  favor  of  the  parties  to  whom  th^ 
&re  due,  and  Itom  wtilch  the  estate  of  the 
defendant  cannot  be  relieved  except  1^  a 
reversal  of  the  judgment  A  review  proceeds 
here  at  the  Instance  of  the  administratrix 
and  for  the  benefit  of  the  estate.  In  case  of 
a  reversal,  of  course  no  new  trial  can  be 
had,  and  necessarily  no  further  liability  for 
costs  can  arise. 

The  first  ground  urged  for  a  reversal  of 
the  judgment  Is  that  the  affidavits  which 
were  used  as  a  basis  for  the  Information 
were  informal  and  insufficient.  The  aver- 
ments contained  in  the  Information  suffi- 
ciently descril>e  the  offCTse,  and  It  Is  verified 
by  the  county  attorney  upon  Information  and 
belief,  and  the  objection  made  to  the  affida- 
vits which  were  taiten  by  and  verified  be- 
fore the  deputy  county  attorney  and  filed 
with  the  Information  have  become  Immate- 
rial. After  the  arrest  of  the  defendant  upon 
the  warrant,  he  voluntarily  gave  a  recogni- 
zance, and  obtained  a  discharge  from  custody. 
This  was  done  Iwfore  any  objection  to  the 
warrant  or  the  information  was  made,  and 
the  defendant  lias  thereby  waived  all  right 
to  complain  of  defects  or  irregularities  in 
the  affidavits  and  In  the  issuance  of  the  war- 
rant State  V.  BJorltland,  34  Kan.  377,  8 
Pac.  Rep.  391;  State  v.  Longton,  35  Kan. 
375,  11  Pac.  Rep.  163;  State  v.  Ladenl>erger, 
44  Kan.  261,  24  Paa  Rep.  347;  State  v. 
Tuchman.  47  Kan.  726,  28  Pac.  Rep.  1004. 

It  is  next  contended  that  the  testimony  Is 
Insufficient  to  sustain  the  conviction.  The 
information  contained  26  counts,  all  charging 
iinlawful  sales  of  liquors,  except  \he  last 
one,  which  charged  the  keeping  of  a  nui- 
sance. Although  there  was  much  testimony 
tending  to  show  numerous  unlawful  sales 
by  Ellvin,  the  jury  found  tilm  guilty  only 
upon  the  third  count  of  a  sale  to  William 
Ferguson,  and  upon  that  count  the  state 
^ected  to  rely  for  a  conviction  upon  the  third 
sale  made  to  Ferguson.  It  was  charged  that 
the  sales  to  Ferguson  were  made  In  1891, 
and  be  testified  to  obtaining  from  foor  to 
ten  bottles  of  beer  from  Ellvin  during  the 
summer  of  that  yeaur.  His  teatimony,  al- 
though indefinite  In  some  respects,  shows 
that  he  purchased  beer  from  the  appellant, 
a  bottle  at  a  time;  tiiat  there  were  thre* 
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or  more  portihaBes;  and  that  lite  price  paid 
waa  25  centa  for  each  botHe.  He  waa  una' 
ble  to  state  all  the  details  and  clnnunstances 
attending  each  aale  tiiat  waa  made,  bat  we 
Uilnk  there  waa  sofflideat  testimony  tending 
to  show  fhe  sale  to  Fergnaon  reUed  on  for 
oonvlctkm,  and  the  finding  of  the  juty  there- 
on,  sanctioned  aa  It  baa  been  by  the  trial 
court,  ends  the  controTersy  upon  that  point 

It  la  next  urged  that  fba  court  erred  In 
imposing  all  of  the  costs  of  tiie  entire  trial 
upon  the  defendant  It  appeara  that  some 
of  the  witnesses  were  called  and  the  costs 
accrued  In  an  attempt  to  sustain  charges 
In  the  information  which  were  snbseqnently 
dismissed,  or  upon  which-  the  defendant  was 
found  not  guilty.  The  d^endant  can  only 
be  hdd  liable  for  the  coats  that  arose  upon 
the  trial  of  the  charge  upon  whldi  he  waa 
convicted,  and  "^onld  not  be  required  to 
pay  crata  accruing  under  the  counts  upon 
wUch  he  was  acquitted.  State  Brooks, 
33  Kan.  708,  7  Pac.  Bep.  SOI.  Thla  objec- 
tion Is  not  available  at  this  time,  for  the 
reason  that  no  motion  was  made  In  tiie  dla- 
trict  Gotut  to  retax  the  costs,  nor  any  re> 
quest  made  to  separate  those  which  he  should 
recover  from  thoae  which  he  should  pay. 
Appeal  of  Lowe.  46  San.  255,  26  Pac.  Rep. 
^  7^;  In  re  Oilson,  34  Kan.  644,  9  Pac.  B^. 
763.  Aa  waa  said  In  the  case  last  dted: 
"Doubtless,  upon  a  motion  to  retax  the  costii, 
tbe  court  will  correct  the  judgment" 

The  only  matter  left  fbr  consideration  Is 
that  the  d^endant  waa  absent  from  the 
court  during  a  portion  of  the  Mai.  Near  the 
end  of  the  trial  the  defendant  became  un* 
fit  to  attend  court  by  reason  of  the  excess- 
lye  use  of  Intoxicating  Uquors  voluntarily 
taken  by  him,  and  an  oral  application  for  a 
continuance  of  the  cause  was  made.  An  ad- 
journment waa  taken  for  half  of  a  day, 
when  it  waa  found  that  the  defendant  waa 
still  absent,  o^^ng  to  Intoxication,  or  its 
effects.  The  court  then  concluded  to  pro- 
ceed with  the  trial,  and  denied  the  adjourn- 
ment. The  presence  of  the  defendant  at  a 
trial  for  misdemeanor  is  not  Indispensable 
Crim.  Code,  S  207;  State  v.  Baxter.  41  Kan. 
51G,  21  Pac.  Rep.  05a  In  thte  case  the  de- 
fendant was  personally  present  when  the 
Judgment  of  the  court  was  pronounced.  In 
view  of  the  voluntary  disability  of  the  de- 
fendant and  other  circumstances,  we  cannot 
say  that  there  was  an  abuse  of  discretion  in 
denying  the  application.  We  see  no  grounds 
which  would  Justify  a  reversal,  and  hence 
the  Judgment  for  costs  must  stand.  All  the 
Justices  concurring. 


(98  Cat.  563) 

In  re  HELOT'S  ESTATE.   (No.  15,221.) 
(Sapreme  Court  of  California.  June  10,  1893.) 
Appbal  — Time  op  Taeino  —  Appbalable  Jijiio- 

MEXTS— APPOIXTMEXT  OF  AdMINISTKATOB, 

1.  Under  Code  Civil  Proc.  S  1715,  an  ap- 
peal from  a  judgment  or  order  appointing  an 
administrator,  and  denying  another  application 


for  such  appointment,  most  be  taken  within 
60  da^s  after  such  JndgmeDt  or  order  is  en- 
tered. 

2.  Where  two  petitioners  for  letters  of  ad- 
ministration on  the  estate  of  a  deceased  are 
heard  together,  under  Code  Civil  Proe.  S  1374, 
but  no  issae  is  joined  as  to  any  fact  alleged  in 
either  petition,  and  no  objection  is  made  as  to 
the  competenc;  of  either  party,  a  motion  for  a 
new  trial  is  unauthorized,  and  no  appeal  will 
lie  from  an  order  denying  the  same. 

Depairtmeat  2.  Appeal  from  superior 
court.  Mendocino  ooonly;  Robert  UcOar^ 
vey.  Judga 

Petitions  by  B.  B.  BfaAle  and  an<^her  for 
letters  of  admlulatratlim  on  the  estate  of 
Frederi<^  ^Idt  deceaaed.  The  petltlona 
were  heard  together,  under  Code  Civil  Proa 
I  137^  and  letters  of  administration  were 
granted  to  Maricl&  From  tbe  order  grant- 
ing aiMh  letters,  and  from  an  order  denying 
bis  motion  for  a  new  trial,  Hie  ottier  petl- 
tl<mer  appeals.  A  motion  was  made  to  dis- 
miss the  appeals.  Appeals  dismissed. 

J.  H.  Sea  well,  for  appelant'  J.  A.  Co<q>er, 
for  respondent 

PBB  CURIAM.  There  are  two  appeala 
In  this  case.  The  first  la  from  a  Judgment 
or  order  of  the  superior  court  granting  let- 
ters of  administration  upon  tbe  estate  of 
Frederick  Heldt,  deceased,  to  R.  B.  BfarUe, 
and  refusing  appeUant'a  application  for  aw^h. 
letters;  and  the  other  la  an  appeal  from 
an  order  denying  appellant's  motion  for  a 
new  trial  In  the  same  matter.  The  respond- 
mt  moves  to  dismiss  both  appeals,  and  we 
think  the  motion  should  be  granted. 

1.  The  appeal  from  the  Judgment  or  order 
appointing  an  administrator,  and  doiying 
appellant's  appUcatlmi  for  sudi  appoint- 
ment waa  not  taken  within  60  days  after 
the  same  was  »tMed,  and  therefore  waa 
not  taken  In  iSme.  Gode  Civil  Proc.  |  1715; 
Estate  of  Harland.  64  Gat'  379,  1  Pac.  R^. 
1C8;  Estate  of  Burton,  64  Cal.  1  Pac. 
Rep.  702;  Estate  of  Fisher,  75  Gat.  623,  17 
Pac.  Rep.  840;  Estate  of  Wlard,  83  CaL  619, 
24  Pac.  Rep.  45;  Estate  of  Backus,  05 
Gal.  671,  30  Pac.  Rep.  796. 

2.  In  this  caae  both  the  appellant  and 
respcmdent  filed  a  petltimi  asking  for  the  is* 
Buance  of  letters  of  admhdstration  upon  the 
estate  of  the  deceased,  In  each  of  which  peti- 
tions the  applicant  stated  that  he  had  been 
requested  to  act  aa  such  administrator  by 
the  widow  ot  the  deceased,  and  both  of  tba 
petitions  were  beard  together,  as  provided 
1^  section  1374  of  the  Gode  of  Glvll  Pro- 
cedure. But  no  issue  was  Johied  as  to  any 
fact  alleged  In  either  petition,  nor  any  ob* 
Jeotlon  made  &b  to  the  competency  of  either 
of  the  parties.  In  audi  a  proceeding,  wheat 
no  Issues  of  fact  are  made  by  the  pleading, 
a  motion  tor  a  new  trial  Is  not  autlunized; 
and  If  such  a  motion  Is  mode,  and  not  oiter. 
talned,  dr  is  drailed  tbe  court  uo  appeal 
will  lie  from  such  an  order.  This  Is  not  In 
conflict  with  what  was  decided  by  us  In 
Estate  of  Bauquler,  88  GaL  818,  26  Pac.  Rep^ 
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178,  SSZ.  In  fbaX  case  tbe  tight  of  an  execu- 
trix named  In  a  will  to  letters  testamentary 
was  contested  upon  certain  alleged  grounds 
ct  Incompetency.  In  sadi  a  contest  the  Code 
expressly  provides  that  the  objections  shall 
be  in  writlnff  and  that  they  diall  he  heard 
and  determined  1^  the  court,  (Code  Civil 
Proc.  f  13Si.>  and  In  that  case  It  was  held 
that  when  a  trial  of  such  a  contest  had 
be«i  had,  and  findings  of  &ct  made  by 
^e  court,  a  motion  for  a  new  trial  was 
proper,  and  that  the  pur^  against  whom 
the  decree  was  made  might  a^  the  court  to 
re-examine  the  questions  of  ibcts  laTolred, 
and  tliat  an  app«d  would  lie  from  an  order 
denying  a  new  trial  of  such  a  contest.  But 
in  that  case  the  court  very  dearly  intimated 
that  a  new  trial  in  a  probate  proceeding  was 
only  proper  in  cases  where  thene  are  issues, 
arlning  upon  pleadings  authmrlzed  by  the 
Code.  We  there  said:  "It  would  be  im- 
practicable to  ennmeratpe  the  cases  In  which 
a  motion  for  a  new  trial  is  appropriate  In 
probate  proceeding,  but  it  may  be  stated 
generally  that  whenever  the  action  of  the 
court  which  is  Invoked  is  dependent  upon 
the  existence  of  certain  extrinsic  facts  which 
are  presented  to  It  for  determination  in  the 
form  of  pleadings,  and  are  to  be  decided  by 
it  In  conformity  with  the  preponderance  of 
the  evidence  offered  thereon,  an  issue  of  fact 
arises  which,  after  its  decision,  may  be  re- 
examined by  the  court  upon  a  motion  for  a 
new  trial. "  And  these  vie  ws  were  reaf- 
firmed in  tbe  later  case  of  Leach  v.  Pierce, 
93  CaL  615,  29  Pac  Rep.  235,  In  which  It 
was  held  that  a  motion  for  a  new  trial  was 
not  authorized  in  the  matter  of  an  appli- 
cation for  a  family  allowance.  In  1  Hayne 
on  New  Trial  (section  6)  It  Is  said:  "It 
may  sometimes  be  difficult  to  Jecide  what 
determinations  In  probate  proceedings 
amount  to  orders  merely,  and  what  to  de- 
clslcms  which  are  subject  to  re-examlnatlon 
on  motion  for  a  new  trial.  In  Estate  of 
Crosby,  65  Cal.  576,  It  was  held  that,  when- 
ever issues  of  fact'  are  tried  In  probate 
proceedings,  findings  are  proper.  Perhaps  It 
may  be  said  that,  wherever  flndin;^  are 
proper,  a  motion  tor  a  new  trial  may  he 
made."  We  are  clearly  of  the  opiillon  that 
no  findings  were  necessary  In  this  esse,  and 
that  the  Code  does  not  contemplate  a  motion 
for  a  new  trial  in  a  case  where  ex  parte  ap- 
plications for  letters  of  administration  are 
heard  together,  and  no  issues  Joined  as  to 
the  right  or  competency  of  either  of  the 
parties  to  act  as  such  administrator.  Ap- 
peals dismissed.  Remittitur  stayed  30  days. 

(98  Cal.  4M) 

TOBY  V.  OREGON  PAC.  R.  00.  et  al. 
(Soa.  14,225,  14,979.) 

(8upreme  Coart  of  Califonila.    June  9,  1893.) 

FOKBCLOBDKK  OF  MOKTOAes  —  SALB  BT  RtEOKIVBR 
— DsPiciBMCT  JrDOMKNT— Fhaud  as  DErSNBE— 
Depositions  and  Exhibits. 

1.  In  an  action  to  foreclose  a  mortgage  on 

a  Steamer  a  receiver  was  appointed  for  defend- 


ant oorporatioD,  and  sobsequeDtly,  on  a  show- 
ing that  the  steamer  was  dcterioratiag  in  value, 
the  receiver  was  authorizied  to  sell  the  vessel, 
which  he  did.  The  sale  was  confirmed,  judg- 
meut  was  given  for  the  amonnt  of  the  mort- 
gage, and  execution  awarded  aKainst  defendant 
corporation  for  the  deficiency.  Hdd,  that  a 
personal  judf^uient  for  the  deficiency  was  prop- 
erly entered,  though  Code,  S  726,  provides  in 
terms  for  such  jud};ment  only  "if  it  appears 
from  the  sheriff's  return  that  the  proceeds  are 
InsafGctent." 

2.  A  trustee  to  whom  a  chose  in  action 
has  been  transferred  for  collection  is.  In  cou- 
teniplation  of  law,  so  far  the  owner  as  to  he 
entitled  to  sue  la  his  own  name. 

3.  Where  a  purchaser  retains  tbe  article 
without  any  offer  to  rescind,  and  does  not 
plead  failure  of  consideration  in  an  action  on 
the  purchase-money  gotes,  he  cannot  set  up,  aa 
a  defense  to  such  action,  fraudulent  representa- 
tions by  the  seller  in  making  the  sale. 

4.  In  the  absence  of  a  positive  statutory 

Srovision,  exhibits  properly  identified  need  not 
e  attached  to  the  depositions  la  connection 
with  which  tb^  are  offered  In  evidence. 

Commissioners'  decision.  Depsirtment  2. 
Appeals  from  superior  court,  city  end  coimty 
Of  San  Francisoo;  John  F.  Finn,  Judge. 

Action  by  Simeon  B.  Toby  agalust  the 
Oregon  Pacific  Railroad  Company  and  the 
Or^on  Development  Company.  From  a 
Judgment  for  plaintiff,  detatdanta  appeaL 
Afflnned* 

■MUtoQ  Andros  and  Jaa.  L,  Crittenden,  for 
appeUanta   Page  &  Eels,  for  respondent. 

SEABLS,  0.  Thexe  are  two  separate  ap- 
peals In  tiUa  cause  by  tbe  defendants,— one 
from  the  final  Judgment,  and  the  other  from 
an  ordor  denying  a  motion  Anr  a  new  tx4aL 
As  th^  depend  to  some  extent  nptm  the 
same  statement,  they  will  be  considered  to- 
gether. 

The  aotloa  was  brougbt  to  foreclose  a 
mortgage  upon  tbe  steamer  Eastern  Oregon, 
executed  at  the  dty  of  New  York  by  tiie 
Oregon  Pacific  Railroad  0<Hnpany,  a  ootpo- 
ratlon,  on  the  10th  day  of  Febrtury,  1887. 
to  the  Florida  Steamriiip  Oompany,  to  se- 
cure the  «tm  of  l(115,00(^  with  Inteteat  at 
6  per  cent,  per  annum,  evidenced  1^  12 
promissory  notes  of  even  date  wtti  the 
m<Ktgage^  11  of  which  w«e  for  |10,000  eacli, 
and  one  for  $5,000,  and  all  payable  12 
mouths  after  date.  Tbe  Oregon  Develop- 
ment Oompany,  a  corporation,  was  made  a 
party  defendant,  upon  the  averment  ttiat  It 
bod,  or  dalmed  to  have,  some  Interest  In 
the  stenm^p,  etc.  Bortii  the  defendants 
are  corporations  organized  and  existing  un- 
der tbe  laws  c€  the  state  of  Ore^n.  The 
steamship  In  qnestlw  was  pundiased  for  the 
trade  between  San  Francisoo  and  Southern 
Oregm,  was  brought  from  New.  Tork  to 
tills  coast,  and  was  wlthbi  the  Jurlsdiotion 
of  the  Qourts  of  this  state.  The  complaint 
avnred  ttie  mot^sagor  detoidant  to  be  In- 
solvCTt.  and  a  receiver  was  appointed  Feb- 
ruary 17,  1888,  who  took  posseaslon  of  the 
steamatilp,  and  continued  In  charge  of  hw 
until  saH,  as  herrinafter  stated,  on  tlie  20th 
day  of  April,  1890,  for  tbe  snm  of  V80;OBO. 
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The  cause  was  tried  by  the  court  without 
the  tntervenrtlon  of  a  }ur7,  ami  written  find* 
logs  filed  April  11.  3890,  In  which,  upon  the 
facts  as  found,  the  court  ordered  Judgment 
in  favor  of  plaintiff  tot  9115,000  and  Inter- 
est, and  a  decree  of  fotieUosure  and  a  sale 
of  said  ateam^ip,  as  prayed  In  the  com- 
plaint. On  tlie  14(ti  day  of  April,  1800, 
plaintiff  filed  a  petition  and  affidavit  allow- 
ing that  the  steamship  was  deteriorating  in 
value;  that  the  ezpMise  of  her  malntennnoe. 
repairs,  taxes,  etc.,  amounted  to  about  9^X)0 
per  month,  etc..— and  asked  that  the  receiver 
be  autborized  to  sell  tier.  Such  proceedings 
were  tiiereilpon  liad  that  the  stieamship  was, 
hy  order  of  the  court,  sold  at  puUlc  auctiLoa 
on  Hbs  20th  day  of  AprU,  1890,  subject  to 
the  oouflrmation  of  tbe  court  The  sale  was 
cooflrmed  by  the  court  April  29,  1890. 
Thereafter,  and  on  the  22d  day  of  Hay, 
1890,  the  court  entered  a  decree  In  tiu?  cause. 
In  which,  after  reidtlng  tbe  filing  of  tts  find- 
ings and  dedaltHi;  that  Itie  court  bad  or- 
dered the  reoeiver  to  sell  tbe  mortgaged 
property  at  pubUo  euctlMi,  pendente  IHe, 
to  prevent  fnrtlier  deterioration  In  Its  value, 
(Qie  some  being  perl^able,)  and  to  pay  Uie 
expenses  and  dlsbureementa  of  said  receiv- 
er*  etc.,— the  decree  farther  recites  the  sole 
for  $80,030;  the  confirmaticHi  Hhereof;  the 
settlement  of  -the  receiver's  accounts,  leav- 
ing a  balance  of  $70,224.62  in  bis  hands.  Tbe 
decree  then  prooeeds  to  award  Jadgm«it  in 
favor  of  plaintiff,  and  against  the  mortga- 
gor defendant,  for  $137,655,  (being  the 
amount  of  the  principal  of  said  promissory 
notes,  $115,000.  and  Interest  due  tbere<Hi,) 
and  coats  of  suit  Tbe  decree  requires  the 
receiver  to  pay  the  plaintiff  Ibe  amount  in 
hla  hands,  ($70,224.62,)  and  awards  execu- 
ticoi  in  favor  of  plaintiff,  and  against  the  de- 
fendant the  Oregon  Paciilc  Railroad  Com- 
pany, toe  the  balance  remaining  impaid  after 
crediting  tiLe  Judgment  as  aforesaid. 

Ilie  firat  point  by  appellants,  in  tbe  appeal 
from  tbe  judgm^t.  Is  ^t  the  court  bad 
no  JurisdlctlMi  or  authority  to  enter  a  per- 
scmal  Judgment  for  a  deficiency  nutll  after 
a  sole  of  the  mortgaged  iH^jperty  by  tbe 
sheriff,  and  a  aherlff's  return  showing  a  de- 
fldency.  TWa  tlteory  proceeds  upon  the  ba- 
sis tbat  tbe  mode  of  procedure  provided  by 
section  726  of  the  Oode  of  CIvU  Procedure 
Is  exclusive.  That  section  Is  as  follows: 
"There  cam  be  but  one  aodon  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  estate 
or  personal  property,  whlcb  action  must  be 
in  accordance  with  the  provisions  of  this 
chapter.  In  such  action  the  court  may,  by 
Its  judgment,  direct  a  sale  of  thelnoumbered 
property.  •  •  •  and  the  appiloatJon  of 
the  proceeds  of  the  sale  to  the  payment  of 
the  co9ts  of  Ibe  court,  and  the  expenses  ot 
the  sale,  and  the  amount  due  to  tlie  plain- 
tiff; and  if  it  appears  from  the  sheriff's  re- 
turn that  the  proceeds  are  Insufilcient.  and  a 
bakmce  still  remains  due,  Judgment  can  thea 


be  docketed  for  such  balance  agabtft  the  de- 
fendant," eta  The  conterrtAoo  Is  tbait  a  tare- 
doBure  and  order  of  sale  are  essential  to 
authorize  the  aberiff  to  sell,  and  a  sale  by 
him,  and  a  return  showing  a  defldeocy,  are 
prerequisite  to  a  personal  Judgment;  ttaat  it 
is  the  return  of  the  sheriff,  abowiiqt  a  defi- 
ciency, which  operates  to  crystallize  the  pov 
sooal  liability  of  the  mortgagor,  and  to  as- 
sess tbe  amotmt  for  whlcb  the  court  is  au- 
thorized to  decree  that  a  personal  Judgment 
may  be  docketed.  A  glance  at  the  law,  as 
H  existed  prior  to  tbe  adoption  of  our  stait- 
ites  in  relation  to  mortgages,  will  tend  to 
moJie  manifest  the  evils  sought  to  l>e  ob- 
vlated  by  those  enactments.  At  common 
law  a  mortgage  was  regarded  as  a  convey- 
ance upon  condition,  to  becomeabsolute  upon 
nonperformance  of  tae  condition.  Upon  such 
nonperformance  tbe  courts  of  law  held  tbe 
estate  to  be  vested  In  the  mortgagee,  end 
refused  to  recognize  the  right  of  redemp- 
tion. Tb^  conceded  the  Junsdlctkm  of 
courts  of  equity  to  grant  relief  from  the  for- 
feiture, but  that  was  the  extent  of  tbe  mlti- 
gation  permitted  until  the  passage  ot  the 
judicature  act  of  36  &  37  Vict  c.  66.  H 
24,  25,  which  provide  that  when  the  rules 
of  law  and  equity  are  in  oonlllct  thdse  of 
equity  shall  prevail  In  oil  the  courts  In 
the  United  States  there  has  l>een  no  uni- 
form doobrine  in  respect  to  mortgagee.  A 
majority  ot  the  states  adopted  the  English 
doctrine.  In  Delaware,  Mlaelfielppi,  and 
Missouri  tbe  doctrine  Is  that  Iiefore  default 
the  title  remains  in  the  mortgagor,  but 
passes  to  Ibe  mortgagee  upon  hl'3  taking  pos- 
session after  default,  subject  to  be  defeated 
upon  payment  ot  the  debt  Another  hard- 
ship upon  the  mortgagor  needed  a  remedy. 
The  mortgagee  could  bring  an  action  at  law 
to  recover  the  mortgage  debt  and  altbougta 
he  obtained  judgment  and  (whwe  permit- 
ted so  to  do  by  law)  Imprisoned  the  mori- 
gagor,  It  did  not,  without  payment  Impair 
his  mortgage.  Ttie  first  of  tbe  hardships 
Indicated  was  remedied  by  section  744  of 
our  Code  of  Civil  Procedure,  which  provides 
ttiat  "a  mwtgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  Its 
terms,  so  as  to  enable  tbe  owner  of  tbe 
mortgage  to  recover  possession  of  the  prop- 
erty without  a  foreclosure  and  sale."  The 
right  to  a  personal  action  to  recover  a  debt 
secured  by  a  mMtgage  is  Inhibited  by  sec- 
tion 726,  Oode  Civil  Proc.,  hereinbrfore  quot- 
ed. Under  that  section  tbere  can  be  but 
one  notion  for  the  recovery  of  any  debt,  etc, 
whldi  must  be  in  accordance  wKb  the  pro- 
visions of  tbat  chapter.  It  furtbw  provides 
that  a  personal  Judgment  may  t>e  entered 
for  a  balance  remaining  due,  if  tbe  proceeds 
of  the  Incumbered  property  £4inll  be  Insuffl- 
clMit,  etc.  To  confine  a  recovery  in  such 
classes  to  one  action,  to  make  the  mortgaged 
property  tbe  primary  fund  out  of  whlcb 
satisfaction  is  to  l>e  bed,  and  to  give  tbe 
plaintiff  a  personal  jndgmiHit  for  such  bel- 
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ante  as  may  remain  due  after  tlie  exliaus- 
titm  of  the  mortgaged  property,  are  tJie 
three  essential  things  provided  ft>r. 

The  contention  of  appellant  that  there 
can  be  no  deficiency  judgment  without  a 
sale,  and  formal  return  by  the  Bherlff,  seems 
to  me  too  technical  to  give  effect  to  the 
evident  intent  of  the  lawmakers  in  many 
cases.  Suppose,  In  the  present  case,  the 
steamship  mortgaged  had  been  lost  by  perils 
of  the  sea,  pendente  lite.  Would  the  plain- 
tiff have  been  without  remedy?  Or  can  It 
be  claimed  that  the  coxuct  would  have  been 
forced  to  the  useless  expedient  of  foreclos- 
ing the  mortgage,  ordering  a  sale,  and  await- 
ing the  return  of  the  sheriff,  before  a  defi- 
ciency Judgment  could  be  docketed?  Would 
It  not  rather  be  said  tliat  the  court,  having 
obtained  Jurisdiction  of  the  parties  and  of 
the  subject-matter,  would,  under  the  rules 
of  equity,  proceed,  under  the  altered  circum- 
stances, and  in  view  of  the  fact  that  the 
security  was  exhausted,  to  do  Justice  by 
the  entry  of  Judgment  for  what  would  then 
become  the  deficiency,  viz.  the  full  amount 
due?  Again,  suppose  tlie  ship  had  been  In- 
sured in  favor  of  the  plaintiff  against  the 
perils  of  the  sea,  and  lost  Can  It  be  doubt- 
ed that  the  Insurance  money,  if  paid  Into 
court,  could  be  applied  to  the  satisfaction 
of  the  mortgage  without  a  Judgment  over 
for  the  balance,  If  any,  due?  I  think  not. 
It  Ib  tme  the  statute  proTldea  for  docketing 
a  personal  Judgment  for  the  balance  shown 
to  be  due-  by  the  return  of  Uie  BherUf. 
Doubtless  this  language  Is  used  because  it  la 
the  usual  manner  by  which  the  application 
of  the  primary  fund  and  a  deficit  remaining 
are  ascertained,  but  after  all  It  la  the  exist- 
ence of  these  facts  which  entitles  the  plain- 
tiff to  a  personal  Judgment  against  the  de- 
fendant; and  where  tiiey  exist,  and  can 
only  reasonably  be  ascertained  by  other 
means,  they  are  not  to  be  ignored  because 
made  apparent  In  a  different  way. 

The  court  was  anthoilzed,  in  a  proper 
case,  to  appoint  a  receiver  ot  the  mort- 
gaged  property.  Code  Civil  Proc.  |  5G4. 
That  the  court  had  Jurisdiction  of  the  sub- 
JeG^matter,  and  was  au^orized  to  fpredose 
the  mortgage,  will  not  be  ^sputed.  Section 
18T  of.  our  Code  of  Civil  Procedure  provides 
for  cases  of  this  character.  It  Is  as  follows: 
"Whenever  Jurisdiction  Is.  by  the  constitu- 
tion or  this  Code,  or  by  any  other  statute, 
conferred  on  a  court  or  Judldal  officer,  all 
the  means  necessary  to  carry  it  Into  effect 
are  also  given;  and  In  the  exercise  of  this 
Jurisdiction,  If  the  course  of  proceeding  be 
not  spedfically  pointed  out  by  this  Code 
or  statute,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  tiie  spirit  of  this 
Code."  The  mode  of  proceeding  adopted  by 
the  court  was  a  suitable  one,  under  the  <Ar- 
cumstauces.  Mawson  v.  Mawson,  50  CaL 
539. 

I  am  of  opinion  that  a  sale  <rf  the  whole 


of  the  mortgaged  propwty  under  the  inter- 
locutory decree  of  the  court,  p^dente  lite, 
by  a  receiver,  and  the  application  of  the 
proceeds  to  the  extingiUshment  of  the 
amount  found  due  the  plaintiff,  were  such 
an  ascertainment  of  the  balance  as  war- 
ranted the  coui't  In  rendering  Judgment 
therefor.  I  have  examined  Blddel  v.  Briizo- 
lara,  04  Cal.  362,  30  Pac.  Rep.  609,  and 
Brown  V.  Willis,  67  CaL  235,  23q.  7  Pac 
Rep.  682,  and  find  nothing  In  them  In  con- 
flict with  the  views  herein  expressed. 

It  is  objected  that  the  decision  of  the 
court  called  tor  the  entry  of  a  decree  of 
foreclosure.  Subsequent  to  the  decision,  and 
prior  to  the  entry  of  the  decree,  the  mort- 
gaged property  had  been  sold  by  the  re- 
ceiver imder  order  of  the  court.  The  decree 
recites  these  facta  which  show  the  changed 
conditions,  and  rendered  the  decree  of  fore- 
clc^ure  and  order  of  sale  unnecessary.  It 
dealt  with  the  property  in  its  altered  form, 
as  money,  and  decreed  that  It  be  applied 
upon  the  afQOunt  found  due.  If  the  court 
had  a  rig^t,  at  that  stage  of  the  proceed- 
ings, to  order  that  property  to  be  sold  as 
perishable,  It  certainly  possessed  the  power 
of  applying  the  proceeds  as  would  have  hem 
done  by  the  sheriff  had  the  sale  taken  place 
under  a  final  decree. 

The  second  point  made  by  appellant,  that 
"the  said  Judgm«it  is  against  law,"  is  bui»- 
ported  by  the  same  argument  made  tn  favor 
of  the  first  pcdnt,  and  need  not  receive  far- 
ther ^boration. 

The  furtho-  objection  that  the  Judgment 
is  not  In  accordance  with  the  findings  In 
which  the  difference  Is  between  the  declston 
ordering  a  decree  of  foreclosure  and  sale, 
and  the  decree  finally  entered,  has  also  been 
referred  ta  It  la  also  urged  t^t  the  plain* 
tiff  was  not  entitied  to  a  Judgment  upon 
the  findings,  for  the  reason  that  the  plaluUff, 
In  his  complaint,  avers  that  the  Florida 
Steamship  Company  assigned  to  blm  the 
mortgage  and  12  promissory  notes,  and  that 
he  la  estopped  to  prove  that  be  holds  the 
notes  or  mortgage  as  a  trustee.  The  allega- 
tion of  the  complaint  is  "that  on  the  27tii 
day  of  January,  18S7,  the  said  corporation, 
the  Florida  Steamship  Company,  assigned, 
transferred,  and  set  over  to  this  plaintiff  the 
said  mortgage,  and  the  said  promissory 
notes  thereby  secured,  and  this  plaintiff  la 
now  the  holder  ot  said  notes  and  mortgage" 
Defendant  does  not  deny.  In  its  answer, 
that  the  notes  and  mortgage  were  assigned 
to  the  plaintiff,  or  that  he  now  holds  them. 
It  does  aver  that  he  Is  not  a  bona  fide  head- 
er for  a  valuable  consld^ation,  and  that  be 
holds  tiiem  for  collection,  without  considera- 
tion, and  as  the  agent  of  said  steam^p 
compai^,  wUch  Is  the  real  owner  thereof, 
and  that  the  action  Is  prosecuted  for  tiie 
use  and  benefit  of  the  steamship  company. 
It  will  be  seen  that  the  Issue  Is  not  as  to 
the  fact  of  the  transfer,  but  the  character 
of  It,  which  defendant  attacks.  The  court 
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flods  that  tbe  pl&tntitf  1b  not  a  bona  fide 
holder.  In  his  own  right,  or  for  a  Talualde 
consideration,  of  the  notes  and  mortgage, 
but  that  he  holds  the  same  for  odlectlon, 
and  as  the  trustee  of  the  real  owners,  and 
that  the  action  la  being  prosecuted  by  said 
plaintifT  for  the  nse  and  benefit  of  the  real 
owners  of  said  notes.  Tbe  finding  then 
proceeds  to  set  out  the  real  owners  of  the 
notes,  who  are  parties  other  than  the  mort- 
gagee, and,  exc^t  the  Qulntard  Iron  Woiics, 
a  copartnership  owning  two  of  the  $10,000 
notes,  the  owners  are  found  to  hare  taken 
the  notes  In  the  regular  course  of  business, 
before  maturity,  and  for  a  valuable  consid- 
eration, without  notice,  et&  Now,  a  trustee 
to  whom  a  chose  in  action  had  been  trans- 
ferred for  collection  Is,  In  contemplation  of 
law,  80  far  the  owner  that  he  may  sue  on 
it  la  his  own  name.  Goodnow  t.  Litchfield, 
63  Iowa.  275,  10  N.  W.  Eep.  226;  Logan  v. 
CaaseU,  88  Pa.  St  288;  Code  CivU  Proc  § 
369;  McPherson  t.  Weston,  64  CaL  275,  ^'•O 
Pac.  Rep.  842;  Wetmore  t.  San  Francisco, 
44  CaL  294;  Poorman  t.  D.  O.  MiUs  &  Co.. 
35  Cal.  118;  Wedderspoon  v.  Rogers,  32  CaL 
560.  In  such  a  case  the  defendant  may  urge 
any  defense  wbtch  be  could  have  interposed 
against  the  beneficiary,  had  the  suit  beea 
brought  in  his  name.  That  Is  what  the  de- 
fendant sought  to  do  in  the  case  at  bar,  by 
averring  the  Florida  Steamship  Company 
to  be  the  beneficiary,  and  ui^ng  a  defense 
against  that  company.  Proof  that  sue*  com- 
pany was  the  benefldary,  or  that  other  per- 
sons occupied  that  relation,  was  an  element 
going  to  the  deftmse,  but  not  touching  plain- 
tiff's abstract  rl^t  to  maintain  the  action 
in  his  own  name  under  the  pleadings.  The 
legal  title  to  the  notes  and  mortgage  was 
admitted  by  the  pleadings  to  be  in  plaintiff, 
and  there  Is  nothing  in  the  findings,  or  in 
the  fact  that  It  was  taken  In  trust  for  col- 
lection, which  impairs  the  validity  of  such 
title,  except  as  against  It;  and,  in  plaintiffs 
hands,  defendants  could,  as  before  stated, 
urge  any  d^nse  good  against  the  benefi- 
ciaries. The  flndlug  of  tbe  court  that  the 
notes  were  transferred  by  the  Florida  Steam- 
ship Company,  at  the  dates  specified,  to  tbe 
several  parties  designated,  was  simply  an- 
other method  of  traversing  tbe  averment  of 
defendant  that  the  Florida  Steamship  Com- 
pany was  the  hold^  and  owner  thereof, 
and  that  the  action  was  prosecuted  for  its 
benefit 

The  mcn-e  sertous  question  under  this  bran<^ 
of  the  case  relates  to  the  right  of  the  plain- 
tiff to  recover  upon  the  two  promissory  notes 
of  110,000  eadi,  held  by  the  Qulntard  Iron 
Works.  33ie  Qnlntard  Iron  Works  Is  a  co- 
partnership comi>osed  of  Nicholas  F.  Palmw 
and  George  W.  Qulntard.  the  lattM-  of  wlwm, 
at  the  time  of  the  sale  cA  the  steamship  and 
execution  of  the  notes  In  suit,  was  an  <^cer 
of  the  Florida  Steamship  Company,  and 
made  the  fiUse  and  fraudulent  representa* 
tions  in  regard  to  the  speed,  capadty,  eta,  of 


the  steamship,  as  found  the  court  H» 
stands  chained  with  notice  of  the  misrepre- 
sentations, and  his  copartnership  Is  In  no  bet- 
ter position.  Upon  the  pleadings  and  find- 
ings, can  a  recovM-y  be  had  upon  these  two 
notes?  There  are  three  methods  by  which, 
in  cases  like  the  present,  a  party  defrauded 
may  obtain  relief:  (1)  CancellaticMi  or  revi- 
sion, whereby  the  defranded  party  procures 
an  instrument  obligation,  or  other  matter  ' 
affecting  his  rights  and  liabilitlee  ■  to  be  set 
aside  and  annulled,  and  be  restored  to  hi& 
original  position;  (2)  affirmative  relief,  by  an 
action  to  recover  a  pecuniary  compensaticn 
for  the  injury  sustained  by  the  fraud  of  the 
defendant  where  no  cancellation  is  necessary 
as  to  the  ba^  of  such  recovery;  (3)  def^- 
sive  relief,  whereby  the  fraud  Is  set  up  by 
way  of  defense  to  defeat  an  action  brougjit 
to  Hiforce  an  apparent  obligation  or  Uabilitr. 
Defendant  pleaded  an  offer,  upon  discovery 
of  the  frand.  to  return  the  steamship,  and  a 
demand  of  the  return  to  it  of  the  notes  and 
mortgage  made  by  It.  etc.  The  finding  of 
the  court  was  against  defendant  <»i  this  lasn& 
There  is  nothing  In  the  record  to  Indicate 
that  any  attempt  was  made  to  set  up  a  dalm 
for  damages,  by  way  of  recoupment  to  re- 
duce the  amount  of  tiie  recovery.  The  whole 
effort  of  def«idant  so  far  as  this  record 
shows,  was  directed  to  a  cancellaticm  or  re* 
sdssion  of  the  contract  It  had  retained  the 
consideration  of  the  notes,  viz.  the  steamship, 
and,  according  to  the  finding,  had  not  offered 
to  reconvey  it  and  had  not  "rescinded  the 
notes  or  mortgage,  or  the  s^d  sale  of  said 
steamship,"  and  therefore  failed  In  Its  de- 
fense. 

The  evidence  is  not  before  us  on  the  ap- 
peal from  the  Judgment,  and  there  Is  nothing 
to  show  that  any  specific  damage  was  estab- 
lished, or  that  defendant  sought  to  amend 
its  pleadings  so  as  to  permit  such  defense. 
This  court  in  the  absence  of  such  a  showing, 
can  only  guess  how  much  the  defendant  was 
damaged  by  the  frand  of  tbe  Florida  Steam- 
ship Company.  In  other  words,  there  was 
no  bads  whatever  established,  upon  whi<^  a 
reduction  can  be  bad.  The  notes  were  not 
vi^d,  but  voidable,  and  as  defmdant  dected 
to  retain  the  omsideratlcm,  and  has  not 
pleaded  a  failure  of  conalderatton,  It  must 
be  held  to  pay  the  notes.  Sections  3406-8408, 
Civil  Code,  which  provide  fw  resdndlng 
written  contracts  by  the  Judgment  <tf  the 
court  In  any  of  the  cases  mentioned  in  seo 
tlon  1680,  do  not  anthorlse  a  resdsskm  where 
the  party  seeing  It  had  not  exerdsed  reason^ 
able  diligence,  as  provided  In  section  1001. 
The  flndbigs  support  Ihe  Judgment,  ftnd  Qu 
appeal  from  such  Judgment  should  be  af> 
firmed. 

Appeal  from  the  ordw  denying  deftaidants' 
moUon  for  a  new  trial:  The  point  Is  made 
tiiat  the  twdfth  finding  of  the  court,  to  the 
effect  tb&t  detoidant  never,  before  the  com' 
mencement  of  tbe  action,  demanded  the  re- 
turn of  the  notei^  mortgage,  etc.,  and  never 
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offered  to  reconyey  the  Bteomshlp,  etc.,  Is 
not  supported  by  the  evidence,  and  Is  con- 
traiy  thereto,  'xae  testimony  npon  the  ques- 
tton  solved  by  this  finding  was  conflicting. 
T.  B.  Hagg,  the  president  of  the  Oregon  Pa- 
ciflc  Railroad  Company,  testified  tbat  In  New 
York  dty.  In  Jane,  July,  and  August,  1S87, 
he  bad,  as  well  as  before  that  time  be  bad 
had,  numerous  conversations  with  Qolntard. 
In  Bome  of  which,  mxm  after  the  arrival  of 
the  steamsblp  at  &m  Francisco^  he  had  called 
upon  the  latter  (then  preatdrait  of  tbe  Florida 
Company)  to  take  IhuA  the  steamship,  and 
that  later,  on  learning  13mt  lalmadge  had 
become  ^nldent  of  the  Florida  Company,  he 
donanded  of  him,  as  preddoit,  the  return 
of  the  notes,  and  that  the  steamdilp  be  taken 
back.  The  reply  of  Talmadge  was  that 
Qulntard  had  durge  of  the  matter.  Tal* 
madge  was  not  called  on  as  a  witness,  and 
it  to  claimed  by  appellant  that  this  testimony 
Is  not  ctmtradicted.  It  Is  true  Talmadge  was 
not  called  as  a  witness  in  rebuttal  to  con- 
tradict the  statemmt,  but  bto  deposition  had 
been  previously  tahen  In  'New  Yoi^;  and  in 
It  he  sa^  he  became  prastdent  of  the  Florida 
Company  in  July,  1887,  and  that  he  "nev« 
heard  of  any  objection  to  the  steamship  by 
GoL  Haggis  company  until  they  brou^t  suit 
Against  tbe  Florida  S.  &  Co.;"  and  agabi,  "I 
never  heard  or  knew  of  any  proposition  to  re- 
turn the  diip  to  the  Florida  Steamship  Com- 
pany on  any  terms."  This  testimony  Is  em- 
phatic, and  negatives  the  statement  of  flie 
witness  Hagg.  This  witness  was  contradict- 
ed by  other  witnesses  in  important  particu- 
lars relating  to  die  same  subject  The  steam- 
slilp  had  been  chai-tered  by  the  Oregon  Pa- 
dflc  Railroad  Conipany,  before  ^  left  New 
YcmIc,  to  the  Oregon  Development  Company, 
and  was  thence,  until  taken  into  possession 
the  receiver  in  this  action.  In  the  posses- 
alon  of,  and  under  tbe  control  of,  the  last- 
named  company;  a  fact  which  may  have 
led  tiie  court,  in  connection  with  tbe  otber 
evidence,  to  conclude  that  no  offer  of  rescis- 
sion was  mode.  He  who  would  rescind  a 
sale  for  fraud  must  act  diligently  upon  dis- 
covering such  fraud,  and  must  show  himself 
not  only  willing,  bUt  able,  to  return  the  prop- 
erty received  by  him,  if  any,  by  virtue  of 
sucli  sale.  The  evidence  la  suffldent  to  sup- 
port the  finding. 

Tbe  third  and  fourth  points  made  by  ap- 
pellant relate  to  five  dcposltlODS  taken  by 
stipulation  In  New  York  city.  These  deposi- 
tions relate  to  the  indorsement  of  the  several 
notes  by  the  Florida  Company  for  a  valuable 
conslfleration,  and  without  notice,  to  sundry 
parties,  and  by  tbe  latter  to  plalntlGF  for  col- 
lection. The  notes  were  produced  before  the 
referee,  and  marked  for  Identification  from  A 
to  L  Inclu^ve,  by  the  commissioner.  When 
the  dopositlona  were  offered  In  evidence  it 
was  objected  "that  the  exhibits  which  were 
put  In  evidence  are  not  annexed  to  It,  [tbe 
deposition,]  and  the  commission  bad  not  been 
propeii^  executed."  Counsel  for  respondent 


replied  to  the  objection  by  saying:  "There  to 
no  reason  why  they  should  be  attached. 
They  are  identlfled."  And  the  court  over- 
ruled the  objection,  and  admitted  the  deposi- 
tions, to  which  ndlng  defradants  excepted. 
There  was  not  at  tbe  trial  any  suggestion  or 
objectltm  by  appellant  that  the  exhlUts  were 
not  suffldentiy  identlfled.  The  obJectiDn  was, 
as  above  stated,  that  they  were  not  attached 
to  the  several  depo^tlona  Our  Code  to  idleut 
upon  tills  question,  and,  In  the  absaice  of  a 
positive  statute,  exhibits  properly  identified 
need  not  Ik  attached,  and,  If  provoi,  may  be 
identified  by  paroL  Dailey  v.  Grem,  15  Pa. 
St  118;  Weeks,  Dep.  H  527,  358,  194,  and 
cases  there  dted.  The  objection  that  the 
exhibits  wete  not  properly  Identified  to  made 
here  for  the  first  time,  and  cannot  be  cob.- 
sidered. 

The  objection  to  the  admission  in  evidence 
of  the  certificate  of  W.  U  Criglar  to  vrtthont 
merit  Cri^ar  was  a  witness  for  the  defmd- 
ant,  and  had  testified  that  he  was' a  mechan- 
ical engineer  employed  by  the  Oregon  De- 
velopment Company  ^os  Ihetr  port  engines; 
that  be  hftd  regntoted  tbe  quantity  of  coal 
takea  on  the  steamdilp  In  question  during 
eadi  tilp,  amount  used  by  her,  the  kind 
and  character  of  coal  used.  etCir-and  m 
oross^xamlnatlon  said:  "Cumberland  or  an- 
thracite to  about  twenty  per  cent  better  for 
steamtog  purp(»es  than  Welllngttm  or  Sid- 
ney." The  certificate  was  Idoitlfied  by  the 
witness  as  bdng  in  hto  handwriting,  and 
signed  by  him,  directed  to  bis  company,  and 
certified  as  to  the  quantity  ot  Sidn^  coal  the 
ship  consumed  ordinarily  in  a  passage  from 
San  Frondsco  to  Baquina,  and  that  "the  best 
quality  ot  Sldqey  coal  to  at  no  time  equal, 
for  steaming  purposes,  to  within  twenty  per 
cent  of  best  quality  ot  George's  creek  Cum- 
berland coal."  The  certificate  was  offered 
while  the  witness  was  on  the  stand,  and  we 
may  suppose  for  the  purpose  of  contradicting 
wliat  he  had  Just  said  as  to  tbe  relative  value 
of  two  Idnda  of  coal.  It  was  competent 
for  that  purpose,  although  there  was  no  ma- 
terial contradiction.  Tbe  finding  on  the  ques- 
tion Involved  was  in  favor  of  defendant,  and, 
bad  the  admission  of  the  certificate  been  er- 
roneous, deftmdant  could  not  have  l>een  In- 
Jured  by  Its  admis^on.  The  proofs  were  suf- 
fldent to  warrant  the  findings. 

The  other  errors  assigned  are  either  unim- 
portant, or  are  In  substance  the  same  as 
urged  upon  the  appeal  from  tbe  Judgmrat 
and  have  been  noticed  elsewhere.  Sections 
3406.  3408,  of  tbe  Civil  Code,  authorizing 
courts  to  rescind  contracts  upon  the  applica- 
tion of  a  party  aggrieved,  give  no  rl^ta  to 
the  parties  in  cases  of  this  character,  not  ac- 
corded by  courts  of  equity  prior  to  their 
adoption.  It  is  recommended  that  the  Judg- 
ment In  case  No.  14,225,  and  tbe  order  ap- 
pealed from  In  cose  No.  14,979,  be  affirmed. 

We  concur:  HAYNES,  C;  VANCLIEP.  C. 

PER  CURIAM.  For  tbe  reasons  given  in 
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tbB  foregoing  oi^oo  tke  Jadgment  In  caae 
Na  14,225,  and  the'  order  appealed  from  In 
cam  Na  14.979,  are  nfflnnwl. 


(4  Arlx.  69) 

ARIZONA  CATTLE  CO.  t.  HUBBR  et  al. 
(Sapreme  Court  of  Arisona.  Jan.  28,  1893.) 

FORBIOH  EXECDTORB— CaPACITX  TO  &VB. 

An  aecator  or  administrator  appointed 
In  a  foreign  state  may  soe  in  Arizona  apou  a- 
judgment  obtained  by  Um  in  sndi  state  in  hia 
representative  capacity,  vithoat  taking  out  let- 
ters in  Arizona. 

Appeal  from  district  court,  Coconino  comi- 
ty; E.  W.  Wells,  Judge. 

Suit  by  Emae  Huber,  Otto  Huber,  and 
Liouis  B.  Sciiuber,  executors,  against  the 
Arizona  Cattle  Company.  Judgmwt  for 
plaintiffs.  Defendant  appeals.  Affirmed. 

Stewart  &  Doe,  tot  appellant  Hmidim 
ft  Hawkins,  for  appdilees. 

SLOAN,  X  App^lees,  as  the  exeentots  ot 
the  last  will  and  teatameoat  of  Otto  Huber, 
deceased,  brought  suit  In  the  district  court 
^  GocMiino  county  against  appelant  com- 
pany, upon  a  Judgment  obtained  lo'  them, 
as  executors  aforesaid,  against  appelant,  in 
the  dty  court  of  the  city  of  New  Yatk, 
for  the  sum  of  91*073.87.  The  compl^ts 
redted  that  said  Otto  Huber  died  In  the 
city  of  New  Tork  on  the  31st  day  of  August, 
1889,  leaving  a  last  wUl  and  testamait 
wherein  and  whereby  app^ees  were  named 
as  the  executors  thereof;  that  thereafter 
the  said  will  was  duly  probated  before  the 
surrogate  of  Kings  county,  in  the  state  of 
New  York,  and  lett^  testamentary  duly 
Issued  theneunder  to  said  appelleee,  who 
duly  qualified  thereimder,  and  as  such  ex- 
ecutots  they  obtained  said  judgment  against 
said  appellant  as  aforesaid.  Ap[>ellant  de. 
murred  to  the  complaint  upon  the  ground 
tiiat  iq)peUees  had  not  legal  capacity  to  sue, 
nor  were  «itltled  to  recover  In  the  capacity 
in  which  th^  sued,  because  It  appeared 
iq^n  'the  face  of  the  complaint  that  the 
action  was  brought  by  them  as  executors  of 
a  will  probated  without  the  territory  of  Ari- 
■ona,  and  in  the  state  of  New  York,  and 
not  as  individuals,  and  because  the  com- 
idaint  did  not  aUego  their  appctotment, 
^ther  as  executors  or  administrators,  within 
this  territoiy,  under  or  by  virtue  of  the  laws 
of  this  territory.  Appellant  also  pleaded. 
In  abatement  of  the  action,  that  Otto  Huber, 
deceased,  at  the  time  of  his  death,  was  a 
resident  of  the  state  of  New  York,  and  that 
his  wUl  was  never  probated,  or  offered  for 
probate,  within  this  territory,  and,  furthw, 
that  appellees,  nor  any  of  them,  had  been 
aiqralnted  administrators,  either  general  or 
special,  under  the  laws  ot,  or  within,  this 
territory.  Both  the  demurrer  and  plea  In 
abatement  vfere  overruled  by  the  trial  court, 
and  judgment  entered  for  appellees.  From 
this  judgmoit,  appellant  appeala 


For  convenience,  we  WUl  consider  t>oth 
the  demurrer  and  the  iilea  In  abatement 
as  a  single  proposttloa.  Inasmuch  as  they 
inv<dTed,  virtually,  both  one  questlwi,  and 
that  may  be  stated  as  ftdlows:  'Hay  an 
executMT  or  administrator  appointed  in  a 
foreign  state  lawfully  sue  in  thte  tenltoiy 
up(ML  a  Judgment  obtained  1^  him  In  the 
place  of  his  appcdntmoit,  In  his  represen.- 
tatlTO  capacity,  without  talcing  out  lettm 
testamentaiy  or  l^tna  of  admlnlstrathm  in 
this  territory?  In  Blddle  r.  Wllktais,  1  Pet 
685,  the  plaintiff  brought  snlt  in  the  United 
States  district  court  for  Mississippi  upon  a 
Judgment  recovered  by  him  as  administrator 
appitoted  in  the  state  of  Penn^lvanio.  The 
defendant  pleaded  ttiat  he  was  the  daiy- 
appointed  admlnlatntor  of  tbs  same  estate 
by  virtee  of  lettos  oi  admliHstratlon  issued 
In  the  state  of  BDsslsslppi.  The  court  heU 
Out  tk»  plaintttt  could  sue  upcm  the  Judg- 
ment In  his  p«w>nal  capacity,  in  be|ng  In 
law  his  debt  and  it  made  no  difference 
whether  the  def&idant  had  or  had  not  been 
appt^ted  admbilstrator  of  tiie  estate  In  ilDa- 
slsatppL  la  the  case  of  Talmaga  v.  Chapel, 
16  Moss.  71,  It  was  held  that,  where .  an 
administrator  in  New  T«rk  obtains  a  Judg- 
ment in  that  state,  he  alone  could  bring 
suit  upw  the  Judgment  tn  the  state  of  Mas- 
sachusetts,  and  that  his  styling  himself  "ad- 
ministrator" in  such  suit  was  held  to  be 
mer^  descriptive,  and  not  esamtlal  to  his 
recovery.  Hr.  Freeman,  tn  his  work  on 
Judgments,  (section  217,)  thus  summarizes 
the  law  on  this  subject:  **A  debt  due  to  the 
estate  of  a  deceased  p&moa,  if  sued  upmi 
and  recovered  by  an  administrator.  Is  in 
law  the  debt  of  him  who  necovers  it  and 
In  whose  name  the  judgmrat  Is  rmdered. 
He  holds  the  legal  tttle  subject  only  to  his 
trust  as  administrator.  He  may  sue  upon 
the  debt  in  his  own  name  without  describ- 
ing'himself  as  administrator,  and  may  there- 
fore pursue  the  Judgment  in  a  different  state 
from  that  In  which  letters  of  administration 
were  Issued."  In  Tjewla  v.  Adams,  70  Onl. 
403, 11  Pac.  Rep.  B33,  the  court  held  that  the 
Code  of  Civil  Procedure  of  that  state  did 
not  affect  or  modify  the  general  principle 
of  law  In  this  nespect  Our  own  practice 
act  nowhere  changes  the  common  law  uptm 
the  subject.  The  cases  dted  by  counsel  for 
appellant  do  not  apply.  They  appear  to 
have  overlooked  the  distinction  between  a 
case  where  a  foreign  administrator  sues  to 
collect  debts  due  tn  the  state  where  suit  Is 
brought  and  a  case  where  he  sues  upon 
a  debt  which  has  been  merged  In  a  judgment 
obtained  by  bim  In  the  state  of  his  appoint- 
ment In  the  former  the  local  admintetrator 
can  alone  sue,  as  the  debts  are  assets  which 
are  to  be  administered  upon  in  the  state 
where  due.  In  the  latter  the  judgment  be- 
comes an  asset  In  the  state  wherein  It  has 
been  originally  rendered.  Again,  there  Is  no 
privity  l>etw«?n  persons  to  whom  adminis- 
tration Is  granted  in  different  states  in  the 
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same  state;  Hen<>e,  an  administrator  ap- 
jK^ted  la  tbe  estate  oi  Otto  Hu1>er,  d»- 
oeaaed,  by  tbe  probate  court  of  Goconlno 
ooim^,  ooDld  not  me  vpoa  tbe  jndgment 
rendwed  In  New  YoA  In  the  name  of  the 
admbdstrator  appdnted  In  that  state.  We 
■ee  no  error  In  the  oraniltaiff  ctf  the  de- 
murrer or  plea  In  abatement  and  tbe  judg- 
ment la  therefore  afflnned. 

OOODIKG»  a  J.,  and  KIBBBTt  J.,  «on- 
ciirrlng. 


<«  WMb.  280) 

i^ADOnCBUR  T.  NORTHERN  PAa  S.  Oo.* 
(SoDTMiM  Ooort  of  Washington.  April  29, 

AOaUnHTR  AT  RltLWAT  OKOUIHOfr— COKTBIBtlTO- 
BT  NbGLIGBNCB— EriDENCB. 

In  an  action  against  a  railway  coQ:pan3r 
for  Injnriefl  at  a  crossinff  in  a  city  it  app^red 
that  the  train  was  raDuing  Tery  fast*  ana  that 
no  atRiial  was  sounded  uutil  it  was  near  the 
crossing.  PlaintifF  testified  that  he  had  crossed 
the  track  at  this  place  often  before;  that  at  all 
other  times,  when  he  saw  a  train  approaching, 
be  had  always  beard  them  blow  a  whistle  or 
ring  a  btA\;  Chat  on  the  day  of  the  accident  he 
looked  and  listened  for  a  train,  but  saw  and 
heard  none;  that  he  did  not  stop:  that  be  first 
koew  of  the  train  when  it  whistled.  The  evi- 
dence was  conflicting  as  to  how  far  one  conld 
■ee  a  train  from  the  road.  It  was  shown  that 
on  that  day  no  sound  of  the  train  could  be 
heard  until  the  whistle  was  blown  for  the 
crossing,  but  why  such  was  the  case  did  not 
appear.  Bdd  that,  as  a  matter  vt  law,  plaiiH 
tiff  could  not  be  deemed  suUty  of  eontnbutMT 
n^ligence. 

Appeal  from  sopeilw  oonrt;  KSag  eoontj; 
R.  Osboro,  Judge. 

Action  by  Frank  Ijadoucear  against  the 
Northern  Pacific  Railroad  Company  tor  per^ 
■onal  injuries.    Jndgmrat  for  plalntUC 
C^dant  appeals.  Afflnned. 

Tor  opinion  fm  former  appeal^  see  20  Pa& 
Rep.  942. 

Aahtcm  &  Chapman  and  Andrew  F.  Bnr^ 
lelgb,  for  appelbmt  Bansman.  Kdldier  * 
Bmory,  tor  respond^it 

SCOTT,  J.  This  ease  was  formerijr  before 
the  coort  (4  Wash.  St  88,  29  Pac  Rep.  942) 
upon  an  appeal  token  by  the  plaintiff  from  a 
Judgment  of  nonsuit  rendered  against  him  on. 
the  ground  of  ctMitribatorY  negligence.  Hie 
case  was  reversed  and  remanded,  and  was 
again  tried  in  the  superior  court,  and  a  Jndg- 
ment rendered  In  favor  of  tbe  plaintiff, 
whereupon  tbe  defendant  brings  this  appeal 

The  only  grounds  of  error  alleged  are  that 
tbe  verdict  is  against  the  evidence,  and  that 
from  the  whole  evidence  It  appears  that 
plaintiff  Is  chai^eable  with  contributory  neg- 
ligence. These  grounds  are  not  well  taken. 
The  case  presented  by  the  plaintiff  is,  if  any- 
thing, stronger  than  that  presented  upon  the 
former  appeal,  and  the  decision  rendered  up- 
on that  appeal  is  ccmduslve  of  this  <me. 
There  la  now  tcstim(my  to  show  that  tbe 
plslntlff  did  look  for  a  train  while  oa  the  lev- 

'Fsr  4lss«itbic  opinktB,  sea  88  Pae.  Bepb 


d  q>aoe  before  going  down  tbe  Incline,  and 
that  he  did  not  see  any.  There  was  no  nudi 
testimony  In  the  record  before.  The  erldenoe 
ia  abundantly  sufficient  to  sustain  tbe  ver- 
dict, and  the  juzy  wece  Ibe  Jndgw  of  thB 
truthfulness  ot  IL  In  onr  opinion,  fben  I* 
nothing  In  the  ease  to  tiiow  Ibat  tbe  plalntlfl 
la  necessarily  tibargeable  -with  ocmtrlbatOTr 
negligence.  The  case  was  evidently  ■abmlt* 
ted  to  the  Jury  under  favorable  instructions 
for  the  defendant^  a*  no  point  is  raised  ovw 
any  ruling  of  the  court  throughout  the  trial 
In  any  particnlar.  It  foUowi  that  tiw  Jndg* 
ment  must  be  affirmed. 

DUNBAB,  a  J.,  SDd  ANDBBS,  canonr. 


(18  Colo.  6es> 
In  re  OBRTIFIOATBS  OF  INDJSBTBD^ 
NBSa 

(Sniveme  Court  o<  Ootorado.    lane  24,  18B&> 

CoMPLBTiox  or  Statb  Capitol  BDiu>uie — Gb» 
TiriCATBS  or  Imdbbtsdnbss— FOWBS  ov  Aoiil- 

TOK  TO  ISSUB. 

Acts  April  T,  1893.  (Iaws  1893.  73,) 
iwovlding  for  the  ocmipletioa  of  the  state  eap(- 
tol  building,  and  payment  fw  the  same,  ex> 
preesly  anthorizes  the  state  auditor  "to  issne 
certificates  of  Indebtednees  against  the  capitol 
building  fund  for  all  claims  duly  audited  and 
certified  by  tbe  state  board  at  capitol  man- 
agers for  material  foinished  and  labor  p»- 
formed." 

Opinion  rendered  by  tbe  supreme  court,  at 
the  goremor's  request,  as  to  whether  Act 
April  7,  1893,  (Laws  1893,  p.  73,)  providing 
for  the  comitl^on  of  the  state  capitol  build- 
ing, and  payment  for  tbe  same^  authorizes 
the  state  auditor  to  Issue  certifloatea  of  In- 
debtedness against  tbe  capltid  building  fond 
upon  the  oertlUcate  of  the  board  of  capitol 
managers. 

Tbe  opinion  la  In  response  to  Ibe  following 
oommnnloatlon  and  interrogatory  from  the 

governor: 

To  tbe  Honorable,  tbe  Supreme  Court  <tf 

Colorado: 

The  ninth  general  assembly  jrnssed  an  act 
which  was  approved  April  7,  ItiOSj  provid- 
ing for  the  completlcm  of  the  state  capitol 
building,  and  payment  for  the  same.  A 
copy  of  the  said  act  I  herewith  Indoeai  It 
has  come  to  my  knowledge  that  the  comple- 
tion of  the  said  capitol  building  will  proba- 
bly be  delayed,  to  the  great  Injury  of  tbe 
state,  in  case  the  certlHoates  of  Indebted- 
ness provided  by  said  act  should  not  be  reg- 
ularly issued,  or  should  be  Issued  without 
the  necessary  preliminary  steps  having  been 
taken.  I  am  also  credibly  Informed  that 
these  certificates  of  indebtedness,  If  regu- 
larly issued,  can  be  sold  at  par  in  the  mar- 
ket, and  fimds  thereby  provided  for  tiie 
completion  of  the  eapitol  building.  A  ques- 
tion has  arisen  as  to  what  shall  be  a  suffi- 
cient voucher  authorizing  the  auAtor  to  Is- 
sue these  certificates  of  indebtedness,  and 
upon  tbe  decision  of  thla  qnestloa  dq^eods 
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tbe  negotlablU^  of  tbe  some,  and  the  con- 
sequent ooimpletlon  of  tbe  capitol  building; 
and  I  am  further  assured  that  before  these 
certificates  of  Indebtedness  can  be  Bold  In 
tbe  market,  as  aforesaid,  the  o^nlon  of  your 
honorable  court  upon  the  question  hereto- 
after  submitted  Is  essential  and  Indispensa- 
ble. I  therefore  certify  tbat  the  said  ques- 
tion is  important  to  the  carrying  on  of  one 
of  the  most  important  public  improTements 
witliln  the  state,  to  wit,  the  completion  of 
tfie  state  capitol  buUdlxig,  and  arises  on  a 
sol«nn  occasion,  aflecUng  tiie  credit  to  be 
given  to  tbe  certtflcates  of  Indebtedness  of 
the  state,  and  requires  the  opinion  of  the 
supreme  court  in  order  to  determine  a  ques- 
tion of  public  polity.  I  tiierefore  request 
tbe  opinion  of  the  bonoraMe  court  in  an- 
swer to  the  following  question:  Does  the 
said  act  aufhorise  the  state  auditor  to  issue 
oertlflcntes  of  Indebtedness  against  the  cap- 
itol boildlng  fond  upon  tlie  certificate  of 
the  board  of  capitol  managers? 

I  hare  the  honor  to  be,  very  rej^ectfoUy, 
your  obeffient  serrnnt, 

DAVIS  H.  WAITB. 

Oovemor  of  Ctdorada 

FEB  GTTBIAM.  As  neither  the  question 
presented  nor  the  preamble  suggests  any 
doubt  as  to  ttie  constitutionality  of  the  act 
referred  to,  we  express  no  opinion  as  to  its 
constitutionality.  By  the  express  terms  of 
tbe  act  -the  auditor  is  **^rected  to  Issue  ceiv 
tlflcates  of  Indebtedness  against  the  cap- 
Itai  building  fund  for  all  dalms  duly  audit- 
ed and  oertlfled  by  the  state  board  of  cap- 
itol managers  for  material  furnished  and 
labor  performed."  Sess.  Laws  18^  p.  73. 
In  the  absence  of  constitutional  objection,  it 
is  apparent  ttiat  an  affirmatlTe  answer  must 
be  ^vea  to  the  question  propounded. 


(24  Or.  m) 

BROWN  T.  OBBOON  LUHBBB  GO. 

(Supreme  Court  of  Oregon.  Jane  28,  ls93.) 

Ikjubt  to  Emploi£ — AaacupTioN  of  Risk. 

Plaintiff  was  loadinff  ties  on  a  car.  The 
nsnal  method  was  by  blocking  tbem  as  he 
knew.  When  the  car  was  nearly  loaded,  de- 
fendant's foreman  told  the  men  to  hurry  np. 
and  load  them  one  on  another.  When  the  car 
was  nearly  filled,  the  ties  which  were  not 
blocked  fell  over  on  plaintiff.  Bdd  that,  if  the 
risk  was  increased,  plaintiff  knew  of  it.  It  be- 
ing (ven  to  common  obterration,  and  assumed 

it* 

Appeal  from  circuit  court.  Baker  county; 
M.  D.  Clifford,  Judge, 

Action* by  P^ton  Brown  against  the  Oregon 
Lumber  Company  to  recover  damajres  for 
personal  Injuries.  On  motion  of  defendant, 
the  court  granted  a  nonsuit  Plaintiff  ap- 
peals. Affirmed. 

Williams  &  Smith,  for  appellant.  Johns  & 
Rand,  for  respondent. 


LORD,  C  J.  This  was  an  action  brought 
hf  the  idaintlfr  to  recover  damages  from  the 
defendant  for  an  injury  sustained  by  him 
whUe  empl(ved  in  its  SNTlce.  The  alleged 
negligence  of  the' defendant  consists  of  care- 
lessly causing  a  pile  of  railroad  ties  to  be  so 
placed  in  a  box  car,  which  plaintiff  was  as- 
sistlng  in  loading,  that  the  ties  fell  upon  blm, 
producing  the  Injury  complained  of.  Sub- 
stantially the  tacts  are,  as  appears  from  the 
testimony,  tbAt  the  deCoidant  is  a  corpora- 
tion, engaged  In  operating  a  sawmill,  manu- 
facturing railroad  ties  and  lumber,  and  that 
It  had  a  quantity  <a  such  ties  at  Pleasant 
Valley,  on  the  line  of  tiie  Union  Padflc  RaU- 
road,  ready  for  transportation;  that  ime 
Carver  was  employed  the  company  to  Imd 
box  cars  with  ties,  and  was  also  authorized 
to  hire  m&ti  to  aid  ta  ttae  work  of  loading 
thCTi;  that  he  hired  the  lAainttff  at  his  own 
request,  and  also  emiiloyed  others,  among 
whom  was  plalntifTs  son,  to  asidst  In  per^ 
forming  such  woric,  and  that  there  were  In 
all  six  men,  includtaig  Carver,  who  acted  as 
foreman,  engs^ed  In  the  woA;  that  in  going 
into  the  car  t^o  men  would  carry  a  tie.  one 
carrying  each  end,  so  that  each  two  men 
would  carry  every  third  tie  Into  the  car,  and 
put  It  into  place;  that  tbe  plaintiff  and  his 
son  worked  together;  that  the  ties  were  six 
inches  thick  and  eight  inches  wide,  and  were 
plied  one  on  top  of  the  other,  nine  or  tai 
high;  that,  at  the  time  the  accident  hap- 
pened, the  car  was  almost  loaded  with  ties, 
and  that  plaintiff  and  his  son  had  assisted  In 
carrying  in  about  four  piles  of  such  load  into 
this  car;  that,  Just  before  the  accident  hap- 
pened, they  entered  the  car,  one  ahead  of  the 
other,  and  the  length  of  a  tie  apart,  and, 
pladng  the  tie  which  they  were  carrying  on 
the  floor,  turned  around,  and  were  going  out, 
when  the  pile  fell,  and  struck  the  platotifl, 
knocking  him  out  of  the  car,  and  causing  him 
the  injury  complained  of.  The  testimony 
also  shows  that  the  platotlff  and  bis  son  had 
been  engnged  In  such  work  about  three 
weeks,  as  likewise  had  the  others.  Including 
Carver,  who  was  anxious,  as  this  was  tbe 
last  car,  to  have  It  loaded  In  time  for  trans- 
portation; that  the  usual  manner  of  piling 
ties  In  a  car  was  by  blocking;  and  that  they 
had  been  so  piling  and  blocking  them  when 
Carver  ordered  tbem  to  hurry  and  pile  them 
In  one  on  top  of  another.  .Upon  this  state 
of  facts,  the  defendant  moved  for  a  nonsuit, 
on  the  ground  of  the  insiifflcicncy  of  the  evi- 
dence, which  the  court  granted,  and  from 
the  Judgment  rendered  therein  this  appeal 
Is  brought. 

The  principal  contention  of  the  platotiff  Is 
that  the  court  erred  in  allowing  defendant's 
motion  for  a  nonsuit  A  motion  for  a  nonsuit 
la  in  the  nature  of  a  demurrer  to  evidence. 
It  admits,  not  only  all  that  the  evidence 
proves,  but  all  that  It  tends  to  prove.  The 
evidence  given  for  the  plaintiff  must  be  taken 
to  be  true,  together  with  every  inference  of 
fact  which  tbe  Jury  might  legally  draw  from 
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It  Wbether  there  is  any  evid^ce  tending  to 
proTe  title  material  ollegatlona  upon  which  a 
cause  of  action  Is  based  Is  a  question  of  law 
for  the  court,  but  whether  a  given  amount 
of  evideQce  is  sufficient  to-sustain  such  alle- 
gation is  a  question  of  fact  for  the  jury. 
When  there  is  no  eridence  tending  to  sustain 
the  plaintiCf's  cause  of  action,  it  Is  the  duty 
of  the  -court  to  grant  the  nonsuit,  and  with- 
draw the  case  from  the  Jury.  As  Tenney, 
.  -0.  J.,  said:  "When  the  plaintiff's  evidence, 
taken  in  its  full  strength,  has  no  tendency,  in 
the  opinion  of  the  Judge,  to  maintain  the 
issue  for  litm,  it  is  a  useless  consumption  of 
time  to  hear  evidence  In  defense,  and  after 
that  direct  a  nonsuit"  Bragdon  v.  Insurance 
Oo.,  42  Me.  260.  Certainly.  It  would  be  an 
Idle  proceeding  to  submit  evidence  to  a  jury 
when  they  could  Justly  find  one  way  only. 
North  Pouu^lvanta  R.  Co.  t.  Oommercial 
Nat  Bank,  123  U.  S.  788.  8  Sap.  Ct  Rep. 
266. 

We  are  to  Inquire,  then,  whether  the  In- 
Jury  of  which  plaintiff  complains  was 
caused  by  the  negligence  of  the  defendant 
or  by  the  oontributory  negligence  of  the 
plaintiff.  The  general  rule  of  law  Is  that 
a  servant  assumes  all  the  risk  ordinarily  in- 
cident to  bis  employment  and  also  all  ad- 
ditional or  unusual  risks  whicdi  he  may 
knowingly  and  voluntailly  undertake.  It 
Is  one  of  the  implied  conditions  of  every 
contract  for  employment  that  the  servant 
la  competent  to  discharge  the  duties  for 
which  he  Is  emirioyed.  Wood,  Mast.  &  S. 
166.  In  accepting  service,  he  not  only  as- 
sumes the  risks  reasonably  to  be  anticipated 
as  incident  to  it  but  he  also  assumes  that 
he  bos  the  capacity  to  understand  the  nature 
and  extent  of  such  service,  and  has  the  req- 
uisite ability  to  perform  it  It  Is  his  fault 
If  he  undertakes  the  employment  without 
Bufiicient  skill,  or  applies  less  than  the  occa- 
sion requires.  As  the  plaintiff  is  a  man  of  60 
years  of  age,  and  possesses  ordinary  senpo 
and  intelligence.  It  legally  results  that  when 
he  accepted  employment  In  loading  box  cars 
with  ties,  he  asserted  and  assumed  that  he 
had  the  requisite  capacity  to  understand 
and  discbarge  the  duties  of  workmen  en- 
gajied  in  such  employment 

The  next  Inquiry  Is  whether  It  was  such 
negligence  on  the  part  of  the  defendant  to 
pile  the  ties  in  tlie  cur  without  blocking, 
under  the  clrcumstmces  indicated,  as  woxild 
render  It  liable  for  the  injury  the  plaintiff 
Incurred.  It  Is  the  duty  o£  the  muster  to 
conduct  his  business  or  the  work  In  w'llch 
he  is  eng!lEe^l  so  as  not  to  expose  his  serv- 
ants to  risks  or  dangers  which  may  be 
guarded  against  or  avoided  by  the  exer- 
cise of  due  care.  His  duty  in  this  regard 
is  the  same  as  devolves  upon  him  to  select 
competent  servants,  or  supply  them  with 
appliances  suitable  to  do  the  business  or 
work  In  which  they  are  engaged.  If  the 
mode  of  doing  the  work  is  dangerous,  and 
not  appar^t  he  is  bound,  U  the  servant  is 


Inexperienced,  and  does  not  comprehend  it 
to  point  out  and  explain  such  danger  so  as 
to  enable  him  to  understand  it  and  do  the 
work  safely;  but  when  the  mode  of  doing 
the  work  requires  no  particular  skill  or  ex- 
perience, and  the  llabUity  to  Injury  can  only 
arise  from  its  negligent  performance,  or 
where  the  doing  of  such  work  m  some  other 
mode  may  be  lees  secure,  but  the  Increased 
risk  is  apparent  and  understood  by  any  one 
of  ordinary  sense  and  intelligence,  if  tho 
servant  voluntarily  undertakes  it,  the  mas- 
ter Is  not  liable  for  an  Injury  resulting  fo 
him.  The  evidence  shows  tliat  the  tuwil 
mode  of  piling  ties  was  by  blocUng  them  as 
they  were  piled,  and  that  this  mode  was 
pursued  until  the  last  car  was  reiiched  and 
partially  loaded,  when  the  foreaia;!  told  the 
men  to  hurry  up  and  pile  them  one  on  an- 
other. It  is  not  clear  by  the  reeonl  that 
he  meant  by  this  that  they  Mbou'il  ccjku 
blocking  the  ties  as  they  pile  1  :lieijj.  On 
the  contrary,  it  affirmatively  appegirs  that 
such  order  was  not  made  In  direct  terms. 
It  seems,  however,  to  huve  bee;)  -it  uudor- 
stood  by  them,  as,  after  this  direction  to 
hurry  up,  they  piled  them  without  block- 
ing until  the  cur  was  nearly  liilwl.  ivheu 
tne  tier  thej  were  piling  up  fell,  and  in- 
jured the  plaintiff.  The  ties  were  eight 
inches  wide  and  six  inches  thick,  all  the  sur- 
faces of  which  were  flat  and  they  were 
piled  nine  or  ten  high,  which  would  mak- 
the  height  of  a  tier  five  feet  It  is  pliiin, 
nor  Is  it  disputed,  that  with  such  a  surface 
the  ties  could  be  piled  one  on  another  dve 
feet  higli  with  reasonable  safety  againsE 
their  falling,  as  several  tiers  hud  been  w} 
piled;  but  It  is  equally  plain  that  to  so  pild 
them  without  blocking  Is  less  secure  against 
fulling  thun  with  blocking.  Necessarily,  as 
the  height  of  the  tier  Increases,  unless  com- 
mensurate care  is  observL\l.  its  tendency  to 
fall  Is  augmented.  The  risk  of  doing  the 
work,  however,  was  open  to  any  observa- 
tion. It  needed  no  special  knowledge  to 
discover  It  The  piling  of  ties  Is  not  a  work 
in  which  any  peculiar  knowledge  or  expe- 
rience is  involved,  but  is  a  wurK  lu  which 
ail  have  the  same  opportunity  of  Judgment 
Plaintiff  knew  and  appreciated,  just  aa  well 
as  the  foreman,  the  nature  of  tiie  risk  In- 
volved in  the  diCCerent  mode  of  piling  the 
tics.  A  servant  not  only  assumes  the  risks 
ordinarily  Incident  to  his  empU).vu;eui,  but 
he  also  assumes  such  increased  ri-^k*  jis  he 
may  knowingly  and  voluntarily  undertokew 
In  such  case  tlie  servunt  Is  not  iwunl  to 
incur  the  Increased  risk  unless  he  cht>oses, 
but  when  he  understands  and  appreciates 
it  he  is  responsible  himself  for  uu.  accident 
arising  out  of  his  performance  of  such  serv- 
ice; so  that  if  the  risk  was  Increased  by 
the  change  In  the  mode  of  piling  the  ties, 
such  risk  being  open  and  appreciable  to  any 
one  of  common  observation  and  experience, 
it  was  voluntarily  undertaken.  The  cases 
cited  In  reference  to  work  of  a  dangerous 
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ehamctor,  or  orders  gtvea  vnAa  clraim- 
■tances  -wliich  exposed  the  srrrant  to  un-* 
nsnal  risk,  where  the  negUgenoe  oraslsts 
mainly  In  not  Informlzig  talnit  bare  no  ap- 
pUcatton  to  tiie  present  casa  XJnAsar  the 
(drcmnstancee  of  this  case,  we  do  not  think 
ttere  was  any  error. 
The  judgment  must  be  affirmed. 


Ct4  Or.  XW 

SOMHER  T.  ISLAND  CITY  MERCAN- 
TILE &  MILLING  CO. 
(Supreme  Court  of  Or^n.  June  28. 1893.) 
Cbattbl  Mobtoaob— SorpiciaiioT  or  Dbbohip- 

TIOX. 

Where  the  property  is  described  in  a 
chattel  mortgage  aa  "100,000  feet  of  good, 
merchantable  lumber,  then  and  there  beine  up- 
on the  lumber  yard  of  the  E.  Lumber  Co.,  up- 
on what  if  knows  as  *Q.  Creek,*  in  U.  county. 
Oregon,  the  said  lumber  being  piled  and  ricked 
thereon  in  the  uanal  manner,  the  said  lumber 
then  and  there  consistin);  of  general  common 
lamber,"  etc.,  the  description  ia  sufficient. 

Appeal  from  circuit  court.  Union  county; 
Morton  D.  CUfCord,  Judge. 

Action  by  D.  Sommer  against  the  Island 
City  Mercantile  &  Milling  Company  for  the 
conversion  of  certain  lumber  on  which  plain- 
tiff held  a  mortgage.  B*rom'  a  Judgment  for 
plaintiff,  defendant  appealed.  Affirmed. 

C.  H.  Finn,  for  appellant  J.  H.  Slater  & 

Sons,  for  respondent. 

LORD,  O.  J.  This  is  an  appeal  from  a 
Judgment  rendered  against  the  defendant  In 
an  action  of  trover  for  the  conTerslon  of  a 
certain  lot  of  lumber  upon  which  the  plain- 
tiff held  a  chattel  mortgngb.  'rhe  record  dis- 
closes that  a  motion  to  make  the  complnint 
more  definite  and  certain  was  sustained,  and 
that  the  plalntiCF  was  allowed  to  amend  the 
complaint  so  as  to  show  that  the  mortgage 
was  Intended  to  cover  all  the  lumber  upon 
the  mill  yard  at  the  time  it  was  given.  Tlie 
description  of  the  property  in  the  mortgage 
la  as  f<dlowB:  "One  hundred  thousand  feet 
of  good,  merchantable  lumlier,  then  and  there 
being  upon  the  lumber  yard  of  the  Elgin 
Lumber  Co.,  upon  what  is  known  as  'Gordon 
Creek,*  In  Union  county,  Oregon,  the  said 
Itunber  being  piled  and  ricked  thereon  in  the 
usual  manner,  the  snld  lumber  then  and  there 
consisting  of  "general  common  lumber,"  etc. 
A  demurrer  was  Interposed  to  the  sufficiency 
of  the  complaint,  which  was  overruled.  The 
defendant  answered,  denying  nearly  all  the 
material  allegations  of  the  complaint,  in- 
cluding the  existence  of  the  mortgnge, 
and  then  set  up  affirmatively  that  the 
mortgage  was  taken  upon  a  general  stock 
of  lumber,  and  that  tiie  mortgagors  were 
allowed  to  sell  the  lumber  so  mort- 
gaged in  the  usual  course  of  business,  which 
rendered  the  mortgage  void.  The  plaintiff 
ffied  a  reply,  denying  the  material  allegations 
of  the  answer,  and  then  set  up  that  the  mort- 
•jASSon  bad  sold  out  of  the  stodc,  bat  that 


the  lamber  of  which  the  conTexdon  was  al- 
leged was  still  on  the  mill  yard,  stacked  and 
^led  by  Itself;  and  also  that  the  defendant 
took  said  lumber  with  express  knowledge 
tiiat  It  was  corered  by  plaintiff's  mortgage, 
and  expressly  subject  thereto.  The  case 
comes  here  without  a  of  exceptions.  The 
notice  of  appeal  alleges  aa  error  the  orer- 
mling  <tf  the  demurrer  to  the  complaint,  as 
well  as  exceptions  reserved  to  the  admission 
of  evidence,  and  also  to  the  instructions  given 
to  the  Jury.  As  there  Is  no  bill  of  exceih 
tlons,  none  of  the  errors  assigned  In  the 
notice  of  appeal,  which  occurred  hi  the  prog- 
ress of  the  trial,  and  to  which  exceptions 
were  taken,  can  now  be  considered.  Unless, 
therefore,  the  complaint  is  wholly  defective, 
the  Judgment  must  be  affirmed.  The  defend- 
ant contends  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
octicni.  The  objection  to  it  is  that  the  de- 
scription of  the  property  in  the  mortgage  is 
not  sufficient  A  description  la  sufficient  If 
it  may  be  aided  by  parol  proof,  and  the 
identical  property  covered  by  the  mortgage 
identified.  Parol  proof  Is  admistible  to  ap- 
ply  the  description,  bat  not  to  enlarge  It 
The  description  Itself  is  oHicluslve  as  to  what 
it  is,  but  ont^de  evidence  Is  admisdble  to 
apply  the  description  to  the  property  mort- 
gaged. Cobbey,  Chat  Mortg.  $  153.  "It  is  not 
possible,'*  Mr.  Jones  says,  "to  describe  per- 
sonal property  so  well  as  to  preclude  the 
necessity  of  such  evidence  to  identify  it 
Thus,  if  a  mortgage  be  made  of  a  pile  of 
wood  upon  a  certain  lot  of  land,  upon  which 
there  are  also  other  piles  of  wood,  resort 
may  be  bad  to  extrinsic  proof  to  determine 
which  pile  was  Intended.*'  Jones,  Chat. 
Mortg.  {  64,  and  cases  cited.  The  object  of 
such  evidence  is  to  apply  the  description  to 
the  subject-matter  Intended  to  be  embraced 
in  the  mortgage,  but  not  to  contradict  its 
terms,  nor  bring  within  Its  operation  prop- 
erty not  fairly  included  within  It  Within 
this  rule,  there  can  be  no  dltflculty  in  ap- 
plying the  description  to  the  identical  prop- 
erty covered  by  the  mortgage,  and  intended 
to  be  embraced  within  it.  We  think,  there- 
fore, that  the  complaint  is  sufficleut  This 
practically  ends  the  case.  There  was,  how- 
ever, some  contention  at  the  oral  argument 
upon  the  part  of  the  defendant  that  the 
mortgage  was  void  for  the  reasons  set  up 
in  the  defense,  but  if  the  facts  alleged  in 
the  reply,  namely,  that  the  defendant  took 
the  lumber  expressly  subject  to  the  mort- 
g.ige,  were  true,  such  a  defense  cannot  be 
maintained.  Bank  v.  Davidson,  18  Or.  57, 
22  Pac.  Rep.  517.  That  question  has  been 
passed  upon  by  the  Jury,  and  their  decision 
cannot  be  reviewed  on  this  appeal.  While 
we  regret  that  the  appellant  has  been  unable 
to  try  the  error  upon  which  It  relied  for  want 
of  a  bill  of  exceptions,  as  the  record  stands 
we  find  no  error,  and  the  Judgment  must  be 
affirmed. 
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HUTOaiNSOX  et  rI.  t.  BIDWELL  et  aL 
(Supreme  Court  of  Oregon.  June  28, 1S93.) 

Attachmest— Pbopertt  Uuuect  to— Propbrtt 
OP  Lbssbe  undu  Lbasb  op  Corporation  to 

DiHBCTOKS. 

Defendants,  as  directors  of  an  InaoWent 
floor  manufacturing  company,  leased  the  prop- 
erty of  the  corporation  to  themselves  as  indi- 
Tiduals,  and  as  such  purchased  wheat  to  be 
manufactured  into  flour.  HiM  that,  though 
defendants  are  liable  to  account  to  the  credit- 
ors of  the  corporation  for  the  profits  under  the 
lease,  neither  the  wheat  thus  purchased  nor  the 
flour  into  which  it  was  manufactured  is  sub- 
ject  to  attachment  by  such  creditor  as  the 
property  of  the  corporation. 

Appeal  from  circuit  cotirt,  Union  county; 
Uorton  D.  Olifford,  Judge. 

Action  by  James  H.  Hutchinson  and  an- 
other against  Frank  Bldwell  and  others  to 
restrain  tlie  prosecution  of  an  action  at  law. 
Defendants  liad  decree,  and  plalntifb  appeal. 
Aflirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  LORD,  C.  J. : 

This  is  a  suit  brought  by  the  plaintiffs  to 
fflijoln  the  defendants  H.  P.  Stewart,  Frank 
Bldwell,  M.  S.  Warr^.  and  E.  Kiddle  from 
prosecuting  an  action  In  trover  against  A. 
N.  Hamilton,  sheriff  of  Union  county,  for  the 
value  of  1,000  sacks  of  flour  sold  by  him  im- 
der  an  execution  In  favor  of  the  plaintiffs 
against  the  Union  Milling  Ccmipany.  At  the 
time  of  the  levy  and  sale,  and  prior  thereto, 
the  defendants  had  been  the  principal  stock- 
holders and  directors  of  the  Union  Milling 
Company,  and  as  such  converted,  it  la  al- 
leged, in  effect,  a  large  amount  of  the  prt^- 
erty  of  such  company  to  their  own  use,  for 
the  purpose  of  hindering  and  defrauding  Its 
creditors.  The  object  of  the  suit  is  to  enjcdn 
auch  action,  and  to  hold  the  defendants  as 
tnute«.  Substantially,  the  facts  are,  as 
found  by  the  referee,  that  the  plaintiffs  are 
partners  doing  business  under  the  firm  name 
of  Hutchinson  Bros.,  and  the  Union  Milling 
Company  Is  a  private  corporation  operating  a 
flouring  mill.  That  between  1886  and  May, 
1S8S,  the  defendant  company  contracted  in- 
debtedness as  follows:  To  tiie  plaintiffs,  in 
the  sum  of  $8,000,  and  about  $900;  to  the 
First  National  Bank  of  Union.  $5,000;  to  John 
M,  Phy,  $3,000;  to  Caroline  Blakeslee,  $2,- 
600;  to  the  firm  of  Noon  &  Co.,  $700;  to  J. 
W.  Kennedy,  $700;  but  of  muA  Indebtea- 
neas  that  of  the  First  National  Bank  for 
$5,000  and  the  plaintiffs  for  $8,000  were  se- 
cured by  a  mortgage  on  the  mill  and  the 
real  estate  upon  which  it  Is  sltoated.  That 
In  September.  1888,  Noon  &  Co.,  J.  W.  Ken- 
nedy, and  Caroline  Blakeslee,  respectively, 
commenced  an  action  in  the  drcult  court 
ogalDSt  the  milling  company  upon  their 
claims  as  aforesaid,  and  rei^ectlvely  recov- 
ered Judgmcoita  therefor,  which  are  duly 
dodceted  In  the  Judgment  lien  docket,  and 
that  thereafter  execution  was  Issued  upon 
the  Jodgmoit  o£  J.  W.  Kennedy,  and  the 


said  mill  and  real  property  were  sold  there- 
under to  John  Phy,  who  held  a  subsequent 
Judgment  lien  upon  them  for  the  amount  of 
his  claim,  and  received  a  sheriff's  certificate 
of  such  sale;  and  that  thereafter  the  said 
Phy,  for  a  valuable  consideration,  assigned 
his  certificate  of  sole  and  Judgment  to  the 
plaintiffs,  and  quitclaimed  all  bla  interest  in 
the  mill  pTOpei"ty  to  them.  That  abont 
March,  1889,  plaintiffs  commenced  an  action 
against  the  Union  Milling  Company  upon 
their  claim  of  $900,  and  In  September  follow- 
ing obtained  a  Judgment  upon  it,  which,  with 
costs  and  disbursements,  amouuted  in  the 
aggregate  to  about  $1,000,  but  that  prior 
thereto  tbe  defendants  became  the  owners 
by  purchase  of  a  majority  of  the  stock  of 
the  milling  company.  That  In  August.  1888, 
the  defendants  Stewart,  Warren,  and  Bid- 
well,  at  a  meeting  of  the  stockholders,  were 
elected  directors  of  the  company,  and  as  such 
took  charge  of  Its  bui^ess,  bdt  that  prlw 
thereto  the  defendants  Stewart  and  Warren 
had  been  directOTs  of  the  company,  and  had 
carried  on  its  bu^neas  under  an  arrangement 
with  the  stockholders,  whereby  they  agreed 
to  advance  the  necessary  funds  to  run  the 
mill,  and  to  take  warehouse  receipts  from 
the  company  to'  secure  them,  with  the  un- 
derstanding that  they  should  be  reimbursed 
out  of  the  first  sale  of  the  products  of  the 
mill.  That  the  mill  was  run  under  this  ar- 
rangement for  some  time,  and  a  large  amount 
of  Indebtedness  paid  off  out  of  the  profits 
artsdng  therefrom,  but  that,  a  number  of 
actions  having  been  brou^t  against  the  com- 
pany, and  the  defendants  Warren  and  Stew- 
art having  refused  to  make  further  advances 
or  purchase  grain  on  their  own  account;  It 
became  imposdble  to  operate  the  mill.  That 
the  amoimt  of  money  advanced  and  debts 
assumed  by  them  for  the  company  at  this 
time  was  $9,362.35,  and  the  amount  of  per^ 
sonal  property  belonging  to  the  company, 
consisting  of  hay,  horses,  harness,  wagons, 
wheat,  flour,  sundry  accounts,  etc..  were 
valued  at  $2,063.  That  on  the  27th  of  Au- 
gust, 1888,  a  meeting  of  fha  stockholders  was 
called,  after  notice  thereof,  to  determine  what 
action  the  company  should  take  under  the 
circumstances.  That  at  such  meeting  the 
board  of  directors  stated  to  the  stockholdov 
that,  owing  to  the  attadiment  then  placed 
upon  the  mill  property,  and  the  indebte^iess 
of  the  company,  they  were  unable  to  carry 
on  the  business,  and  that  they  most  dther 
rmt  the  mill  or  dose  it  up.  That  the  de< 
fendants  Stewart  and  Bldwell  proposed  to 
lease  the  mill  for  a  term  of  nine  months 
with  the  privilege  of  extendbig  the  lease  to 
two  years,  and  that  the  meetlii^  had  been 
called  to  consider  such  propodtion,  when  the 
secretary  was  authorised  to  lease  the  mill  to 
the  defendants  Stewart  and  Bldw^  for  tbe 
sum  of  $150  a  month,  and  that  thereafter  tbe 
secretary  executed  said  lease,  and  tbe  defend- 
ants took  possQsdon  of  the  mill,  and  operated 
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It  about  eight  months;  but  that,  although  the 
lease  was  made  in  the  name  of  the  defend- 
ants Stewart  and  Bidwell,  the  defendants 
Warren  and  Kiddle  were  Interested  In  the 
same,  and  derived  a  profit  therefrom  of  Jl,- 
700.  That,  after  the  platnuite  commenced 
their  action  against  the  company  upon  their 
claim  of  $900,  they  procured  an  attachmait. 
and  through  A.  N.  Hamilton,  the  sherifF,  at- 
tached and  took  from  the  possession  of  the 
defendants  Stewart,  BldweU,  Warren,  and 
Kiddle  1.000  sacks  <MC  flour,  containing  SO 
pounds  each,  etc  That  said  floor  was  the 
product  of  the  mill  while  it  was  operated  by 
the  defendants,  and  was  manufactured  out 
of  grain  purchased  and  paid  for  by  them. 
That  the  defendants  conducted  and  operated 
the  mill  under  the  lease  with  the  knowledge 
of  the  Btockholdera  and  creditors  of  the  com- 
pany. That  none  of  the  acts  complained  of 
by  the'  plaintiffs  were  fraudulent,  nor  were 
the  plaintiffs  In  any  way  prejudiced  or  in- 
jured thereby.  That  the  flour,  when  it  was 
taken  by  the  said  Hamilton,  belonged  to  and 
was  the  property  of  the  defendants  Bid- 
well,  Warren.  Stewart,  and  Kiddle.  That  on 
the  4th  day  of  September.  1880,  or  about  that 
time,  said  defendants  commenced  an  actloQ 
against  the  said  Hamilton.  And  as  condu- 
aions  of  law  the  referee  found  that  the  plain- 
tiffs had  failed  to  prove  the  allegations  of 
their  complaint,  and  that  the  suit  ought  to 
be  dfsmiSBed  at  plaintiffs'  cost,  and  the  de- 
fendants allowed  to  proceed  with  their  ac- 
tion at  law  against  the  said  Hamilton. 

Bailey  &  Balleray,  for  appellants.  T.  H. 
Crawford  and  R.  Eakin,  for  respondents. 

LORD,  0.  J.,  (after  stating  the  facts.)  The 
contention  tor  the  plaintiffs  is  that  the  floor 
was  the  property  of  the  milling  company, 
and  as  such  was  liable  to  be  seiaed  by  its 
creditors  under  any  appropriate  prooeas,  and 
applied  to  the  payment  of  its  debts.  The 
gicund  of  this  ccmtentitm  is  that  the  acts  of 
the  directors  in  leasing  the  mill  property 
to  themaelTea,  and  applying  its  proflts  to 
the  payment  of  indebtedness  to  some  of 
their  number,  when  the  corporation  was  un- 
able to  conllnoe  its  buidneas,  and  practi- 
cally insolrrat,  were  In  violation  of  their 
fiduciary  ration  to  the  plaintiffs  and  other 
creditons,  rendering  the  contract  of  leasing 
fraodnlent  and  void  aa  against  them,  and  that, 
as  a  legal  consequence,  the  flour  manufactur- 
ed under  such  lease,  although  out  of  grain 
bou^t  bythe  defendants, became  theproper- 
ty  of  the  company,  and  subject  to  levy  and  sale 
for  Its  debts,  and  the  defendants  became  its 
creditors  for  the  money  advanced  In  the 
purchase  of  such  grain.  We  do  not  think 
this  position  IB  tenable.  "The  law,  for  wise 
reasons."  said  Ross,  J.,  "will  not  permit 
one  who  acts  in  a  fiduciary  capacity  to  deal 
with  himself  In  his  Individual  capacity." 
Davis  T.  Mining  Co.,  55  OaL  364.  The  direct- 
ora  of  a  corporation  occupy  a  fiduciary  posi- 
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tlon.  They  are  trustees  and  agents  of  the  cor- 
poration and  stockholders,  and  are  governed 
by  the  same  rules  as  are  applied  to  the 
dealings  of  other  persons  holding  fiduciary 
relations.  They  are  subject  to  the  strict 
rules  which  govern  the  relation  of  trustee 
and  cestui  que  trust  In  all  their  dealings. 
"Agency,"  said  Brewer,  J.,  "Implies  trust, 
and  no  man  may  vitiate  a  trust"  Bank 
v.  Drake.  29  Kan.  813.  The  doctrine  rests 
upon  tiie  Mmple  principle  of  common 
honeety.  As  a  director  hidds  a  place  of 
trust,  he  Is  bound  to  execute  It  with  the 
utmost  fld^ty.  Me  cannot  legally  exerdse 
powras  fbr  hte  own  personal  ends  and 
against  Uie  interest  of  his  beneficiary.  He 
cannot  deal  with  the  tnut  pn^erty  in  his 
pnsonal  capacity,  nor  make  profit  oat  of 
it,  nor  assume  a  posltfam  antagralstic  to 
his  fldndaty  diaractOT.  13e  cannot  unite  In 
himself  the  character  of  btiyer  and  sellw. 
Hence  he  must  account  for  all  proflts  im- 
properly made,  and  for  all  moneys  Improp- 
er^ received.  As  Mr.  Perry  says:  "And 
so  all  advantages,  all  purdiases,  all  sales, 
and  all  sums  of  mtmey  received  by  the  dt- 
rectors  in  dealing  with  the  proper^  of  tSm 
corpOTadoD,  are  made  and  received  1^  them 
as  trustees  of  the  corporation,  and  th^ 
must  accoont  for  sncb  moneys  or  advan- 
tages received  by  reason  of  their  pocAtlon 
as  trostees."  1  Perry,  Trusts,  1  207.  When 
a  corporation  is  Insolvent,  and  unable  to 
carry  on  business,  it  holds  its  assets  snb- 
jeet  to  the  equitable  claims  of  creditors. 
Its  sbareholders  have  no  Interest  in  the  as* 
sets,  as  the  paymmt  at  Its  debts  win  neces- 
sarily exhaust  them.  Th^  equltalde  ri^ts 
in  the  corporate  property,  owing  to  tbe 
compuiy's  insolveni^,  have  been  si^iseded 
by  the  equitable  rights  of  the  ctedlt(»!s.  The 
^ect,  however,  of  the  insolTency,  Is  not 
to  alter  the  leg^  ownership  of  the  pn^^^rty, 
nor  to  prevent  the  directors  or  agoits  of 
the  corporation  from  representing  It  and 
manogtaig  its  property  for  all  authorised 
purposes;  but  it  does  alter  the  equltaUe 
Interest  of  the  shareholders  and  creditors 
in  the  property,  and  places  fba  directors 
in  a  fiduciary  relation  to  Its  creditors.  In 
consequGsice  at  this,  they  are  bound  to  man- 
age the  assets,  which  th^  now  hold  in 
trust,  with  strict  regard  for  the  intnest 
of  tbe  creditors.  "They  cannot,"  as  Mr. 
Morawetz  saj-s,  "give  away  pnqierty  gra- 
tuitously, or  sell  it  at  a  sacrifice  In  the  In* 
terest  of  others,  even  with  the  consent  of 
the  shareholders,  or  In  any  manner  use  their 
powers  for  the  purpose  of  obtaining  an  ad- 
vantage for  themselves."  And  a^n,  he 
adds:  'Directors  of  an  insolvent  corpora- 
tion, who  have  claims  against  the  company 
as  creditors,  must  shore  ratably  with  the 
other  creditcH^  tn  the  distribution  of  the 
company'a  assets.  They  cannot  secure  to 
themselves  any  advantage  or  preferenoa 
over  other  creditors  by  using  thrfr  powers 
as  directors  for  that  purpose.  These  powers 
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are  hdd  tqr  them  In  trust  for  an  tb»  credit- 
ors, and  cannot  tw  used  tor  their  own 
beneflf*  Mor.  PrlT.  Ckwp.  H  787.  788. 

From  these  conrideratlons  It  will  appear 
that  when  a  corporation  Is  unable  to  con- 
tbrae  Its  business,  and  Is  In  fact  InsolTent, 
its  assets  become  a  trust  fund  for  the  pfty- 
ment  of  Its  Indebtedness,  and  the  dlnectors 
are  only  intrusted  with  Its  management  for 
the  boieflt  of  Its  creditors;  that  they  occupy 
a  fiduciary  relation  to  such  creditors,  and 
are  goremed  In  their  dealings  by  the  same 
strict  rules  as  apply  to  other  trust  rela- 
tions; that  they  are  bound  to  manage  the 
assets  of  the  corporation  with  strict  regard 
for  the  Interests  of  Its  creditors,  and  must 
not  allow  their  private  interests  to  conflict 
with  the  discharge  of  their  fldudaiy  du- 
ties; that  they  cannot  use  their  powers 
fur  the  purpose  of  obtaining  an  adrantage 
to  themselves,  nor  for  securing  any  advan- 
tage or  preference  over  other  creditors,  but 
that  they  will  be  held  strictly  accountaUe 
for  all  profits  Impn^eriy  made,  or  moneys 
Improperly  received  or  expended.  As  the 
stockholders  have  no  beneficial  interest  in 
the  assets  of  an  insolvent  corporation,  th^ 
cannot  be  affected  by  the  fraud  of  the  di- 
rectors in  the  manngemoit  of  Its  property, 
or  In  dealing  with  it  in  their  personal  ca- 
pacity, or  In  using  their  powers  for  the  pur- 
pose of  obtaining  some  advantage  to  them> 
selves  or  some  preference  over  other  credit- 
ors. In  such  cose  the  creditors  alone  are 
affected  by  the  fraud  of  the  directors,  and 
they  aJone  have  an  interest  in  avoiding  their 
contracts  or  dealings,  and  la  compelling 
them  to  accouii t  for  the  profits  made  or 
advantages  gained.  The  plaintiffs,  there- 
fore, as  creditors  of  the  Union  Milling  Com- 
pany, are  entitled  to  bring  a  suit  in  equity 
against  the  defendants,  as  its  directors,  to 
compel  them  to  account  for  the  manage- 
ment of  its  assets;  or,  if  the  defendants 
have  been  dealing  with  the  trust  property 
in  their  personal  capacity,— that  is,  have 
been  operating  the  mill  for  their  own  pri- 
vate advantage,  without  regard  to  the  in- 
terest of  the  creditors,— to  require  them  to 
account  for  the  profits  made  by  a  violation 
of  duty.  The  facts  show  that  the  defrad- 
ants  own  nearly  all  the  stock  of  the  com- 
pany, are  Its  directors,  and  that  the  com- 
pany is  Insolvent;  that  two  of  the  defend- 
ants—  Stewart  and  Warren  — are,  among 
others,  Its  creditors;  that  the  defendants 
called  a  meeting  to  consider  the  proposi- 
tion of  Stewart  and  Warren  to  lease  the 
mill,  and  that  such  propositi<m  was  ac- 
cepted, and  a  lease  executed  to  them,  al- 
though the  two  other  defendants  and  di- 
rectors, Kiddle  and  Bidwcll,  were  inter- 
ested in  said  lease;  that  they  purchased 
with  their  own  funds  the  wheat  which  was 
ground  la  the  mill  and  manufactured  into 
flour  for  market,  and  that  the  flour  attached 
by  the  plaintiffs  and  sold  by  the  sheriff  was 
the  product  o£  such  mill,  and  was  manu- 


factoxed  oat  of  grain  bought  ttiem;  ttut 
they  operated  the  mill  for  about  nine 
mcnths,  and  d^ved  a  net  profit  therefrom 
of  $1,700,  which  was  applied  to  the  pay- 
ment of  the  claims  of  ttie  defendants  Stew- 
art and  Warr^;  that  they  paid  $150  a 
month  rent  for  the  mill,  but  the  money  so 
paid  went  immediately  back  to  Stewart  and 
Warren  as  creditors.  From  these  facts  the 
r^ree  found  there  was  no  fraud,  and  that 
the  salt  ought  to  be  dlaniased,  whldi  the 
court  confirmed. 

WhUe  there  are  many  cases  In  which  the 
courts  refuse  to  tolerate  or  to  inquire  Into 
the  fairness  of  transactions  entered  into  In 
violation  of  the  rule  that  forbids  a  trustee 
from  dealing  with  the  trust  property  tn  his 
personal  capacity,  there  are  others  which 
permit  an  investigation  of  such  transactions, 
but  impose  upon  the  trustee  or  agent  the 
burden  of  vindicating  his  dealings,  and  es- 
tablishing th^r  fairness  and  equity.  Story, 
Ag.  SS  210,  211;  Story,  Bq.  Jur.  |  322;  1 
Perry,  Trusts,  §  209;  Mor.  on  Prlv.  Corp.  { 
246;  Ang.  &  A.  Corp.  i  233.  But  the  au- 
thorities are  <dear  that  the  directors  cannot 
deal  or  contract  with  themsdves  in  their 
personal  capacity,  and  appropriate  the  prof- 
Its  arising  from  the  transaction  in  payment 
of  the  company's  indebtedness  to  them- 
selves. Their  powers  are  held  for  the  bene- 
fit of  all  the  creditors,  and  cannot  be  used 
for  their  own  benefit  or  advantage.  They 
are  Incapadtated,  as  directors,  from  using 
such  powers  for  the  purpose  of  obtaimng 
an  advantage  to  themaolvcs,  or  securing 
preference  over  other  creditors.  The  de- 
fendants, as  directors,  by  contracting  with 
themselves  in  making  the  lease,  were  en- 
abled out  of  the  profits  arising  out  of  the 
trust  property  to  pay  much  of  the  company's 
Indebtedness  to  themsdves,  and  thereby  to 
obtain  an  advantage,  and  secure  a  prefer- 
ence over  other  creditors.  There  Is  another 
matter,  not  contained  In  the  record,  to  which 
we  feel  bound  to  advert.  In  the  course  o* 
his  oral  argument  one  of  the  ccyinsel  for 
the  defendants  admitted  In  substance  that 
the  defendant  Stewart  had  no  Interest  orig- 
inally In  the  company,  but  had  loaned 
money  to  one  of  Its  stockholders,  and  had 
taken  its  stock  as  collateral;  that  the  com- 
pany having  failed,  the  collateral  became 
worthless,  whereupon  the  owner  thrawf, 
being  also  insolvent,  transferred  the  same 
to  the  defendant  Stewart,  and  that  it  was 
In  payment  of  this  indebtedness  in  part  to 
which  the  profits  of  the  mill  were  applied. 
In  this  matter  the  defendant  Stewart  was 
not  a  creditor  of  the  company,  nor  was  the 
company  Indebted  to  him.  Hence  it  was 
not  in  paying  tie  company's  indebtedness 
that  the  profits  of  operating  the  prop- 
erty were  applied.  If  this  be  true.  It  only 
emphasizes  all  the  more  strongly  the  right 
of  the  creditors  to  have  an  accounting  of 
the  profits,  and  that  they  be  ratably  distrib- 
uted. The  creditors  are  the  parties  affected 
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by  the  tiaiuactlon,  .and  they  have  a  right 
to  have  it  set  aidde.  and  to  hare  an  account 
for  the  profits  Tealized.  Bat  these  conclQ- 
siona  are  mly  apidlcable  to  a  foM  brought 
by  the  creditors  to  set  aside  a  contract,  and 
compel  the  defendants  to  account  for  any 
profits  derived  from  it,  and  tliat  such  profits, 
If  there  be  any,  be  ratably  distributed  among 
the  creditws  of  the  company.  Plaintiffs 
have  brought  no  such  suit,  nor  do  tliey  seek 
to  aocomidlsh  such  object  by  the  one  which 
th^  have  bnu^t.  The  object  of  their  suit 
Is  to  hare  the  action  ak  law  to  reeover  the 
ralue  of  tlie  floor  whidi  was  levied  upon 
and  sold  perpetually  enjoined,  and  the  pro- 
ceeds d«lred  teom  Its  sale  applied  in  pig- 
ment ot  thdr  judgment,  and  then*  what- 
ever surplus  shaU  renuin,  or  othw  profits 
there  may  be  from  the  defendants  operating 
the  mill  under  the  lease,  that  the  plaintiffs 
have  a  decree  applying  a  pro  rata  thereof 
on  their  demand,  of  $8,000,  and  for  this 
purpose  that  the  defendants  be  dedared 
tmatees  for  the  bmeflt  of  creditors.  Unless, 
therefore,  the  flour  which  was  attached  and 
sold  was  the  flour  of  the  company,  plolntlffa 
must  fall  in  this  suit,  as  th^  do  not  seek 
It  to  have  an  accounting  of  the  alleged 
Illegal  transaction  for  the  purpose  of  rata- 
bly distributing  its  fruits  or  profits  among 
its  creditors.  When  profits  are  made  by  a 
violation  of  duty,  the  law  will  not  permit 
the  agent,  for  obvious  reasons,  to  reap  the 
fruit  of  Ms  misconduct,  but  bolda  him  as  a 
trustee  of  such  profits  for  the  benefit  of 
creditors.  It  is  the  fruit  of  the  illegal  trans- 
action, the  profits  arlslDg  from  it,  or  an  ad- 
vantage gained  by  It.  which  the  suit  must 
be  brou^t  to  secure  for  a  pro  rata  distribu- 
tion among  creditors,  and  to  wlilch  the  agent 
is  bound  to  respond  as  trustee.  The  profits 
of  the  transaction,  whether  legal  or  iUegal, 
are  the  gain  or  advantage  realized  after  de- 
ducting the  losses  and  exponses.  Mon^  ad- 
vanced In  buying  wheat  and  manufacturing 
it  Into  flour  Is  an  expense  which  must  be 
deducted  before  the  profits  of  the  trans- 
action can  be  ascertained  l^r  which  the  de- 
fendants are  liable  to  account  as  trustees 
for  the  benefit  of  crtditors;  hence  the  wheat 
which  the  defendants  purchased,  or  the 
fiour  into  which  it  was  manufactured  by 
them,  cannot  be  regarded  as  prufitw,  or  con- 
stitute'the  advantage  derived  from  operat- 
ing the  mill  under  the  lease,  but  either  one 
ur  the  other  is  to  be  considered  as  an  ex- 
pense, and  taken  Into  account  In  ascertaining 
the  profltfi.  This  being  so,  the  expense  of 
producing  the  flour  stands  to  the  credit  of 
the  defendants,  as  they  are  entitled  to  have 
It  deducted  tn  determining  the  profits  de- 
rived from  operating  the  trust  property.  It 
must  therefore  be  the  defendants'  property, 
and  not  the  property  of  the  company,  and, 
consequently,  not  liable  for  attachment  for 
Its  debts.  In  view  of  these  considerations, 
it  follows  that  the  plaintiffs  are  not  entitled 
to  have  the  action  at  law  enjoined,  nor  to 


have  fh6  rdlef  prayed  for.  Tbe  decree^ 
therefore,  must  be  affirmed,  and  the  bill  dis- 
missed. 

(24  Or.  im 
DRAKE  V.  SWORTS  et  al. 
(Supreme  Court  of  Orcgou.    June  23,  1803.) 
Attmbhbst —  Action  on  Bond  —  Liabiutt  or 

8U  R  ETI  E8~PLBAn  I  so— E  VI  1>E.N  C  B. 

1.  Under  Code,  $  140,  which  provide*  that 
an  attachment  plaintiff  moat  civp  an  under- 
taking with  sureties  that  he  will  pay  all  costn 
adjudged  to  defendant  and  damages  sastahied 
by  reason  of  (he  attachment  If  tbe  same  be 
wrongful,  the  suretien  on  an  nndertaking  aw 
liable  not  only  for  exprases  tocorred  by  de- 
fendant on  account  of  the  attachment,  but  also 
for  all  costs  and  disbursements  adjudged  to 
him  in  the  action, 

2.  Though  the  complaint  In  an  action  on 
an  attachment  bond,  provuliug  for  the  payment 
of  nil  damnges  sustained  by  the  nttaphment 
if  the  same  be  wrongful  and  withont  Bufii- 
cfmt  cause,  did  not  allege  that  the  attachment 
was  wroagfai  or  withont  snlBdmt  caaw,  the 
defect,  if  any.  In  such  pleading  was  cured  by 
answering  over. 

8.  The  fact  that  defendant  In  attachment 
executed  and  delivered  to  the  sheriff  holding 
the  attached  property  a  redelivery  bond,  con- 
ditioned upon  the  return  of  the  property  or  its 
ralnfe  in  case  plaintiff  obtained  judgment,  as 
provided  by  Code,  }  164,  does  not  operate  as  a 
diacbarge  of  the  attachment  or  a  waiver  erf 
the  right  of  action  on  the  undertaking  therefor. 

4.  In  an  action  against  a  surety  on  an  at- 
tachment bond  providing  for  the  payment  of 
all  Costs  adjudged  to  defendant  in  attachment 
if  tbe  same  be  wrongful,  evidence  ia  inadmissi- 
ble to  show  that  certain  items  of  costs  and 
disbursements  in  the  jo^ment  were  errone- 
ously indaded  therein.  * 

Appeal  from  circuit  court,  Harney  county; 
Morton  D.  CUfford,  Judge. 

Action  by  M.  H.  Drake  against  Sworts  & 
Miller,  one  Wooley,  and  others,  on  an  un- 
dertaking in  attachment  From  a  judgment 
for  plaintiff,  defradant  Wooley  appeals.  Af- 
firmed. 

T.  G.  Hyde,  for  appellant  C.  W.  Parrlsh, 
for  resyondcnt 

BEAN,  J.  This  action  la  brought  upon  an 
undertaking  for  an  attachment  given  in  an 
action  at  law  brought  by  Sworts  &  Miller 
against  the  plaintiff  herein.  The  complaint, 
in  substance,  alleges  tliat  in  pursuance  of 
said  underta.bdbig  and  the  affidavit  of  Sworts 
&  MUler  a  writ  of  attachment  was  issued 
in  said  action  upon  which  31  bead  of  horaes, 
the  property  of  plaintiff,  were  attached  and 
detained  by  the  sheriff  for  47  days,  and  until 
the  plaintiff  gave  a  redelivery  bond,  as  pro- 
vided by  law;  that  on  a  trial  of  said  action 
before  tho  court  and  jury  the  defendant 
(plaintiff  herein)  obtained  a  judgment  for 
the  simi  of  $419.10  as  costs  and  disburse- 
ments, which  remains  unpaid,  and  for  which 
he  demands  Judgment  In  this  action  upon  the 
undertaking.  A  demurrer  to  the  complaint 
was  overruled,  and  Judgment  for  want  of  an 
answer  was  rendered  against  all  of  the  de- 
fendants except  tbe  defendant  Wooley,  who 
answered,  admitting  all  the  allegations  of  the 
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oomplaint  exc^  as  to  Uie  amoimt  <tf  tbe 
Judgmoit  for  oosta,  and  aa  to  tbat  It  la  de- 
nted to  be  for  more  than  ¥1^*  A  trial  before 
the  court  without  tbe  Intervsitlon  of  a  Jury 
resulted  In  a  Judgment  In  favor  of  the  plain- 
tiff for  the  amount  claimed,  from  which  the 
defendant  Wooley  apprals. 

The  defondant  contends  that  the  obligors 
In  an  undertaldng  for  an  attachmmt,  under 
our  statute,  are  not  liable  for  all  costs  that 
may  be  adjudged  to  the  defendant  In  the 
action,  but  only  for  such  expenses  aa  may 
have  been  incurred  on  account  of  tho  at- 
tn'^bment  On  the  other  hand,  the  contention 
for  plaintiff  Is  tbat  he  hi  oitltled  to  recovra 
in  an  action  on  the  und^tahing  all  costs  and 
disbursements  adjudged  to  htm  In  the  orig- 
inal action,  whether  on  account  of  the  action 
itself  or  the  attachment  therein.  The  liabil- 
ity of  the  oUlgors  is  measured  by  tbe  cour 
ditlona  of  the  undertaking,  and,  as  tlie  xma&y 
taktng  in  this  case  by  ita  terms  eomplles  with 
the  provisions  of  section  146  of  the  Code, 
tho  ded^on  of  tine  controversy  depends  upon 
tbe  contraction  at  that  section,  wliidi  pro- 
vides tbat  the  plaintiff  in  an  action,  before 
procuring;  an  attachment  to  issue,  shall  give 
an  undertaking,  with  we  or  more  sureties, 
*i»  the  effect  that  the  plaintiff  will  pay  all 
coBta  that  may  be  adjudged  to  the  defondant, 
and  alt  damages  which  he  may  sustain  by 
reason  of  the  atteohment  if  the  same  be 
wrongfol  and  without  sufficient  cause,  not  ux- 
oeeding  the  sum  upeclfled  in  tho  undcrtnk- 
ing."  Under  this*  statute  tbcns  are  plainly 
two  obligations  assumed  by  tbe  parties  to  an 
undertalcU^  for  attachment:  (1)  Tbat  tlie 
plaintiff  will  pay  all  costs,  wbldi,  of  course, 
includes  disbursements,  that  may,  by  the 
court  In  which  the  action  la  tried,  be  ad- 
judged to  the  defoidant;  and  0!)  If  the  at- 
tatdmient  is  wrongful,  aiul  without  suflldent 
cause,  to  pay  such  damage  as  the  defendant 
may  sustain  by  reason  of  tbe  attachment. 
These  are  separate  and  distinct  obligations, 
independent  of  each  other,  the  latter  of 
wbleh  may  happen  without  the  former,  and 
even  if  the  plaintiff  should  prevail  in  the  ac- 
tion.  This,  It  seems  to  us,  Is  the  plain  and 
obvious  meaning  of  the  statute,  and  so  clear- 
ly  expressed  that  It  cannot  be  construed  so 
as  to  limit  the  obligation  to  the  costs  Incurred 
In  the  attachment.  We  are  aware,  of  course, 
that  this  construction  makes  the  undcrtoklng 
for  an  attachment  a  security  for  coats  In  case 
the  defendant  prevails  In  the  action,  but  it 
was  wholly  within  the  power  of  tbe  legisla- 
ture to  Impose  such  conditions  If  the  plain- 
tiff Is  to  seize  the  defendant's  property  upon 
an  attachment,  even  before  a  cause  of  action 
has  been  established;  and  the  court  Is  Ijotmd 
to  give  the  statute  effect  according  to  its  Ian 
guage  and  evident  Intent  This  is  the  con- 
struction placed  upon  the  statute  by  Mr. 
Justice  Doady  In  Glng  Geo  v.  Ah  Jim,  7 
Fed.  Rep.  811,  in  an  able  and  well-considered 
opinion,  and  is  the  conntmctlon  given  to 
similar  statutes  in  other  states.  Qruaves  v. 


Newport,  41  Hlmi.  240;  42  N.  W.  Rep.  lOBO; 
Lee  V.  HomOT,  37  Hun,  63^  affirmed,  109  N. 
Y.  680,  15  N.  B.  Hep.  886. 

2.  It  was  claimed  1^  the  defendant  that  tho 
complaint  in  this  case  is  defective  betiame 
it  does  not  allege  that  the  attachment  was 
wrongful,  or  wlttumt  sufficient  cause.  But 
this  defect.  If  any,  was  cured  tiy  answoliig 
over.  Olds  v.  Gary,  13  Or.  362,  10  Pac.  Hep. 
786. 

a  It  iB  also  oontoided  tiiat  ttie  execution 
and  delivery  by  plaintiff  ot  the  redellv»y 
bond,  aa  provided  in  section  154,  operated  as 
a  disctuurge  of -the  attadunoit,  and  a  waiver 
of  flie  rl^t  of  actifHi  on  the  undertaking 
ther^or.  A  dlstlnctlott  la  to  be  obenred  be^ 
tween  the  effect  of  a  ball  bond,  as  provided 
for  In  sections  158  and  160,  and  the  redellv^ 
ery  bond  i^ven  In  this  case.  Tlie  former, 
being  given  as  security  for  the  payment  of 
such  Judgment  as  may  be  recovered  in  tlie 
action,  operates  to  dlsduu^  the  attachm^t^ 
(Duncan  r.  Thomas,  1  Or.  314,)  and  Is  protv 
ably  a  waiver  of  the  rU^t  of  action  on  the 
undertaking,  (Radidmnn  t.  Skinner,  46  Minn. 
196,  48  N.  W.  Rep.  776.)  But  the  undeiw 
taking  provided  for  by  section  154  of  the 
Code  is  not  for  the  payment  of  the  Jud^ent 
recovered  ta  the  action,  but  is  an  engage' 
m«tt  to  redellvw  the  attained  propoty, 
or  pay  tlie  value  tiiereol  to  the  sheriff  to 
whom  execution  upon  a  Judgment  obtained 
by  the  pliUntlff  In  the  action  may  be  issued, 
and  authorizes  the  sheriff  to  yield  the  actual 
poieession  of  the  attached  pn^rty  to  the 
defendant  or  other  person  dalmlng  it,  but 
does  not  dissolve  the  attachment,  nor  with- 
draw the  property  from  tbe  operation  of  the 
lien  tiiereon.  Kohn  r.  Hinshaw,  17  Or.  308, 
20  Pac.  Rep.  629;  "It  differs  from  a  baU 
bond,"  says  Mr.  Drake,  "in  that  it  does  not 
disi^tiarge  the  lien  of  the  attachment,  since 
the  vciy  object  of  the  bond  is  to  Insure  the 
safe-keeping  and  faithful  return  of  the  prop> 
erty  to  the  officer,  if  Its  return  should  be  re- 
quired." Drake,  Attachm.  |  331.  and  author* 
itles  cited.  And  this  Is  the  rule  though  the 
bond  be  conditioned  In  the  alternative  for 
the  delivery  of  the  property  or  for  the  pay- 
ment of  its  value.  Wade,  Attachm.  5  193; 
Goes  V.  Williams,  46  Ind.  253;  Gray  v.  Per- 
kins, 12  Smedes  &  M.  622.  Such  being  the 
effect  of  the  redelivery  bond,  It  ^d  not  oper- 
ate as  a  waiver  of  the  right  of  action  on  the 
undertaking  for  the  attachment. 

4.  On  the  trial  the  defendant  sought  to 
show  that  certain  items  going  to  make  up 
the  amount  of  the  Judgment  for  costs  and 
disbursements  In  the  action  were  errone- 
ously Included  therein,  and  the  rejection  of 
tliis  evidence  Is  assigned  as  error.  It  is  ar- 
gued that  such  evidence  was  admissible  In 
behalf  of  the  defendant  Wooley,  who  was 
not  a  party  to  the  action,  and  hence,  It  is 
claimed,  not  bound  by  the  Judgment.  The 
vice  in  this  argument  lies  in  the  fact  that 
his  contract  binds  him  to  abide  the  resoilt  of 
that  action  without  behig  a  party  to  It.  Uls 
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obligation  Is  tbat  "tbe  plaintiff  wUl  pay  all 
costs  that  may  be  adjudged  to  the  d^end- 
ant."  The  action  was  to  be  litigated  by  the 
pl^tlffs,  and  'Wooley  undertook  that  he 
would  abide  the  Judgment  ot  the  court  so  far 
as  costs  and  disbursements  are  conceraed. 
It  was  so  litigated,  and  a  Judgment  ren- 
dered in  favor  of  the  defendant  (plaintiff 
herein)  for  $419.10  as  costs  and  disburse- 
ments. From  this  Judgment  no  appeal  has 
been  taken.  It  stands  la  foil  force  and  effect, 
and  the  amount  thereof  Is  binding  upon  the 
plaintiffs  in  the  action,  and  Is  conclueive 
upon  the  appellant  herein.  This  judgment 
not  hnving  been  paid,  the  obligation  of  the 
defendant  wcis  broken,  and  he  Is  liable  on 
his  undertaking  for  the  amount  fliereof. 
Lothrop  V.  Southworth,  5  BfldL  448;  Weaver 
T.  Poyer.  73  111.  489;  HcAlUster  T.  Clark, 
86  IIL  23a  It  foUows  that  the  Judgment  of 
the  court  below  must  be  affirmed. 


<s^  Or.  3GD 

THOMAS  T.  THOMAS  et  al. 

(Supreme  Goort  of  Oregon.    June  28,  1893.) 

Bqcity— Rbscixdinq  Coxvbtakceb  —  Fatbbb  to 
Son— CoNOiTiox  of  Debi>— Forfbitckb —  Bvi- 
SBNOB— Vehoor's  Libs— Taxatios  or  Costs. 

1.  Where,  after  a  father  had  conreyed 
Ua  farm  to  a  son  in  consideration  of  an  agree- 
ment for  support  thereon  during  life,  and  the 
payment  of  certain  advuncfls  to  other  children, 
the  Bon  conveys  the  same  to  another,  who 
agrees  to  perform  the  agrerment  on  the  part 
of  the  SOD.  the  conveyance  to  the  son  is  for- 
feited, and  the  father  is  eutitlc-d  to  recover  the 
tiJm,  as  the  oblifnitioD  of  the  son  is  personal, 
and  cannot  be  performed  by  another. 

2.  On  the  nueation  whether  plaintifF  con- 
sented to  a  conveyance  soupht  to  be  set  aside, 
plaintiff  testified  that  he  had  no  knowledge 
thereof  un  til  after  it  was  made.  Two  de- 
fendants testified  that  the  contemplated  sale 
of  the  property  was  talked  over  in  plaintiff's 
presence,  and  he  made  no  objection  thereto, 
nut  there  was  no  eridence  tbnt  he  was  con- 
sulted in  the  matter,  or  a^^reed  thereto.  Held, 
that  the  evidence  would  not  justiftr  a  finding 
tbat  the  conveyance  was  made  with  plaintiff's 
consent. 

3.  A  vendor's  lien  does  not  exist  for  the 
nnpfiid  purchase  price  of  land,  where  a  part 
of  the  notes  given  therefor  are  not  due,  and 
those  due  have  been  paid,  or  their  payment 
tendered. 

4.  Where  the  record  on  appeal  from  a  retax- 
ation  of  costs  does  not  contain  findings  by  the 
trial  coart,  the  objectiona  raised  cannot  be  re- 
viewed. 

Appeal  from  circuit  court,  Unl<m  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Israel  Thomas  against  S.  K. 
Thomas  and  J.  H.  Delaney  to  rescind  con- 
veyances of  land,  and  for  other  relief.  Plain- 
tiff had  decree,  and  defendants  appeaL  Mod- 
ified. 

O.  H.  Finn,  for  appellants.  B.  Eakhi,  for 
respondent 

BEAN,  J.  The  object  of  this  suit  is  two- 
fold: First,  to  cancel  and  set  aside  a  con- 
veyance of  certain  lands  by  the  plaintiff  to 
his  son  S.  K.  llioma£^  and  the  deed  from 


S.  K.  Thomas  to  hla  codefendant,  Delaney; 
second,  for  a  decree  wigittng  the  deferred 
payments  upon  certain  other  lands  sold  by 
the  plaintiff  to  the  defendants  a  Uea  upon  the 
lands.  From  the  pleadings  and  the  evidence 
upon  ,the  first  cause  of  suit  It  appears  that 
on  January  5,  18S9,  the  plaintiff,  who  was 
th«x  about  75  years  old,  and  without  any 
one  to  care  or  provide  for  him  in  his  old 
age,  being  dedrous  of  distributing  bis  proiH 
erty  among  hla  dilldren,  and  providing  for 
his  own  support  and  malntraiance  during  his 
life,  ^Mmreyed  the  property  In  controversy, 
npon  which  he  then  resided,  to  hts  son  Squire, 
one  of  the  defendants,  ^e  condderatlon,  as 
stated  In  the  deed,  was  $2,000;  but  the  real 
condderatlon  was  an  agreement  on  the  part 
of  Sqnlre  to  pay  four  of  jdalntUTs  other  chU- 
dren  the  nmi  of  9200  each.  In  accordance 
with  Uie  terms  ot  his  pramissory  notes  there- 
for, executed  and  d^rered  to  idalntlff,  and 
an  agreemoat  In  writing,  executed  contem- 
poraneous^ with  the  deed,  and  forming  a 
part  of  the  same  transactton,  liy  the  terms 
of  which  Squire  covenanted  and  agreed  with 
plaintiff  to  furnish  Urn  a  home  and  support 
on  the  land  so  conveyed,  so  long  as  he  mig^t 
live,  and  to  pay  him  the  sum  of  $200  as  an 
annuity  during  his  Ufe.  The  several  sums 
evidenced  by  the  promissory  notes  drawn  in 
favor  of  plaintiff's  chUdrOk  were  Intraded 
him,  at  the  time  of  the  conveyance,  as  gifts 
or  advancements  to  Ills  children;  but  none 
of  the  notes  have  ever  been  delivered  to  the 
persons  for  whom  Intended,  althongh  the  de* 
fendant  paid  to  the  payee  of  one  of  them 
the  sum  of  ¥140,  obtained  the  note  from 
plaintiff,  and  canceled  and  destroyed  the 
same.  The  remainder  of  the  notes  were 
brought  Into  court  by  the  plaintiff  for  the 
purpose  of  being  surrendered  up  and  can- 
celed. From  the  time  of  the  execution  of 
the  deed  and  agreement  up  to  December  30, 
1890,  plaintiff  and  his  son  continued  to  redde 
together  on  the  farm,  and  the  latter  substan- 
tially fulfilled  the  agreement  on  his  part, 
except  that  be  paid  only  the  sum  of  $35  on 
the  annuity.  On  that  da'te  he  sold  and  con- 
veyed the  farm  to  defendant  Delnney  for 
the  sum  of  $400  In  money,  and  an  oral  agree- 
ment on  the  part  of  Delaney  to  pay  the  notes 
In  favor  of  plaintiff's  children  when  the  same 
should  become  due,  and  to  support  and  main- 
tain plaintiff  on  the  farm  during  his  life.  On 
January  31,  1891,  plaintiff  learned  for  the 
first  time,  as  he  claims,  of  the  conveyance 
to  Delaney,  and  brought  this  suit  to  set  aside 
and  canc^  the  deed  to  his  son.  and  the  deed 
from  bis  son  to  Delaney,  alleging,  among 
other  things,  that  his  son  tiad  failed  and  neg- 
lected to  pay  either  or  any  of  the  annual  in- 
stallments, or  any  part  thereof,  except  the 
sum  of  $35,  and  that  the  deed  to  Delaney 
was  made  without  his  knowledge  or  consent, 
and  for  the  purpose  of  cheating  and  defraud- 
ing him  out  of  his  home,  and  offeiing  In  the 
complaint  to  return  the  $175  paid  on  the  con- 
Mderation  for  the  deed.  ▲  decree  was  ren- 
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dered  In  plabtUfTs  fovor  In  ttw  oonit  below, 
ftom  which  d^endants  appeal. 

A  careful  examination  of  the  question  has 
satlsfled  ns  that  the  decree,  so  £ar  as  the 
flTBt  cause  of  salt  Is  concerned,  tOutnld  be 
affirmed.  The  contract  of  the  defendant  S. 
K.  Thomas  to  give  his  fiitiier  a  home,  and 
support  upon  the  land,  as  a  part  of  the  con- 
sideration for  the  conr^ance,  was  a  per^ 
sonal  obligation,  to  be  performed  by  him 
alone,  and  could  not  be  assigned,  without 
the  consent  of  the  father,  so  as  to  substi- 
tute some  other  person  In  his  place.  The 
principal  consideration  for  the  deed  to  the 
son  was  the  support  and  maintenance  of  the 
plaintiff  npon  the  farm  during  his  old  age, 
by  one  of  his  own  flesh  and  blood,  and  not 
by  a  stranger.  His  object  was  to  have  his 
son  reside  with  and  take  care  of  liim  during 
the  remainder  of  his  Ufe.  on  the  premises 
conveyed.  This  was  the  motive  which 
prompted  him  to  make  the  conv^ance,  and 
the  condition  upon  which  It  was  accepted. 
The  sale  of  the  land  by  the  son  puts  It  out 
of  his  power  to  comply  with  the  condition 
upon  which  he  was  to  receive  the  title,  and 
utterly  defeats  the  object  sought  by  plaintiff 
in  making  the  .conveyance,  and  therefore 
works  a  forfeiture  of  the  estate.  Any  other 
rule  would  dcBtroy  the  very  purpose  of  the 
grant,  and  render  the  grantor  dependent  for 
his  support  and  maintenance  upon  the  pleas- 
ure and  convenience  of  successive  assignees, 
whether  agreeable  to  him  or  not  Nothing 
can  bo  more  effectual,  in  securing  the  faith- 
ful performance  of  a  contract  of  this  kind, 
than  the  right  of  the  parent  to  revest  the 
entire  estate  in  himself  upon  a  breach  by 
the  Bon,  in  putting  himself  in  a  position 
where  he  is  unable  to  comply  with  his  con- 
tract The  rule  which  holds  the  child  to  a 
strict  performance  of  lils  part;  of  the  con- 
tract, and  gives  the  parent  the  right  to  recall 
the  gift  if  he  fails,  is  founded  upon  obvious 
principles  of  justice  and  right,  and  Is  the 
only  rule,  it  seems  to  us,  which  will  preserve 
the  rights  of  a  parent  who  enters  Into  a 
contract  of  the  character  now  under  consid- 
eration. The  books  abound  In  Illustrations  of 
the  distressing  family  discords  and  law-suits 
which  seem  almost  Invariably  to  spring  from 
a  disregard  of  the  advice  of  the  son  of  Slrach: 
"Give  not  thy  son  and  wife,  thy  brother  and 
friend,  power  over  thee  while  thou  llvest,  and 
give  not  thy  goods  to  another,  lest  -It  repent 
thee,  and  thou  entreat  for  the  same  again. 
As  long  as  thou  llvest  and  hast  breath  In 
thee,  give  not  thyself  over  to  any.  For  better 
It  is  that  thy  children  should  seek  to  thee, 
than  tiiat  thou  shouldst  stand  to  their  cour- 
tesy. In  all  thy  works,  keep  to  thyself  the 
pre-eminence.  Leave  not  a  stain  on  thine 
honor.  At  the  time  when  thou  shalt  end  thy 
days,  and  finish  thy  life,  distribute  thine 
inheritance."  Eccleslastlcus,  xxxlil.  19-23. 
And  the  courts  have  always  been  zealous  In 
demaoding  and  requiring  a  strict  perform- 
ance by  the  child,  and  to  that  end  have 


tadd  that  the  duty  to  suj^Kirt  tiie  parent, 
tmder  a  contract  of  this  kind,  is  a  perKmal 
one,  and  cannot  be  transf^ed  to  a  third 
person  wlthont  the  consent -of  the  parrat, 
and  an  attempt  to  do  so  gives  the  parent 
the  right  to  revest  the  entire  estate  in  him- 
self. Thus,  in  Ollnton  v.  Flye.  10  Me.  2&2, 
(whi<^  was  a  writ  of  entry  brought  against 
the  defendant  as  assignee  of  one  Roundy,) 
a  contract  had  been  made  by  the  plaintiff 
and  Koundy  by  which  It  was  agreed  that 
Roundy  should  support  and  malntaUi  his 
father  and  mother  and  an  idiotic  brother 
during  their  natural  lives,  for  which  the 
plaintiff  agreed  to  give  him  the  use  and 
occupancy  of  a  certain  farm  during  the  lives 
of  the  father  and  mother,  and  at  their  doith 
to  give  him  a  deed  to  the  land.  It  was  held 
that  the  contract  was  a  personal  trust  unas- 
signable, and  the  plaintiff  recovered  the  land 
from  Ronndy's  grantee,  the  court  saying: 
"If  the  contract  Is  h^d  assignable,  they  (the 
persons  to  be  supported)  are  liable  to  be 
transferred,  at  the  convenience  and  pleasure, 
of  successive  assignees,  whether  they  pos- 
sess, or  not  the  temper  and  qualities  which 
would  enable  them  satisfactorily  to  fulfill 
the  trust"  So,  also,  in  Flanders  v.  Lam- 
pheor,  9  N.  H.  201,  the  plaintiffs  gave  a  deed 
to  their  son,  and  he  gave  back  a  mortgage 
conditioned  for  the  support  of  the  grantors 
during  their  natural  lives,  and  to  pay  sundry 
debts  of  the  father.  Subsequently,  the  son 
conveyed  the  premises  to  a  third  person,  and 
they  were  again  transferred  so  that  Lam- 
phear,  the  defendant  had  them  by  mesne 
conveyance  from  the  son.  The  plaintiffs 
then  brought  a  writ  of  entry  against  Lam- 
phear,  and  it  was  decided  that  it  could  be 
maintained  unless  it  could  be  shown  the  con- 
veyance of  the  son  was  made  with  the  con- 
sent of  the  plaintiffs.  In  Eastman  v.  Batch- 
elder,  36  N.  H.  141,  Batchelder  gave  a  deed 
of  his  real  estate  to  Trasker,  hla  son-in-law, 
upon  the  condition  and  consideration  that 
he  and  his  wife  should  be  supported  on  the 
premises  during  their  llyca  by  Trasker,  the 
object  being  to  have  their  daughter  and  her 
husband  reside  with  and  take  care  of  them 
in  their  old  age.  On  a  bill  in  the  nattu^  of 
a  suit  to  redeem,  and  to  be  let  into  posses- 
sion, brought  by  the  purchaser  of  Trasker's 
right  at  an  administrator's  sale  of  his  es- 
tate, it  was  held  that,  although  he  offered  to 
perform  the  conditions  of  the  contract,  the 
suit  could  not  be  maintained,  because  the 
contract  for  the  support  of  Batchelder  was 
personal  to  Trasker.  and  could  not  be  pev- 
formed  by  his  assignee,  and  that  neither 
Trasker  nor  the  administrator  of  his  estate 
could  transfer  the  premises  and  his  respon- 
sibilities, nor  could  his  creditors,  before  his 
decease,  have  deprived  him  of  the  land,  and 
retained  it  against  Batchelder.  To  the  same 
effect  are  Biyant  v.  Ersfcine,  K  Me.  153; 
Bethlehem  t.  Annls,  40  X,  H.  34;  Jooea, 
Mortg.  SS  388,  392;  Daniels  T.  Elsenlord.  10 
Mich.  4&1. 
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It  was  claimed  at  the  argtunent  that  the 
sale  to  I>elaney  was  made  with  the  knowl- 
edge and  acqulesccuce  of  the  plaintiff,  but 
In  our  opinion  the  evidence  fails  to  sustain 
the  contention.  Plaintiff  testifies  that  the 
first  knowledge  or  information  that  he  bad 
of  the  sale,  or  contemplated  sale,  was  from 
Delaney,  after  the  deed  had  been  made,  and 
bnt  a  few  days  before  this  suit  was  com- 
menced. The  only  evidence  to  the  contrary 
Is  the  testimony  of  the  two  defendants,  who 
are  to  be  beneAted  by  the  sale,  If  sustained; 
and  their  evidence  Is  only  to  the  effect  that 
the  contemplated  sale  was  talked  over  by 
them  in  the  presence  of  the  plaintiff,  and  he 
made  do  objection  thereto.  But  they  do  not 
testify  that  he  was  ever  consulted  about  the 
matter,  or  knew  anything  about  the  terms 
and  conditions  upon  which  the  sale  was  to 
be  made,  or  that  he  ever  agreed  or  consented 
that  It  mi^t  be  made,  and  the  obligation  of 
his  son  transferred  to  Delaney.  Upon  this 
evidence  the  court  would  not  be  justified  In 
holding  that  the  transfer  was  made  with 
his  consent 

The  second  cause  of  suit  Is  to  enforce  a 
grantor's  lien  for  the  unpaid  purchase  price 
of  certain  land  sold  and  conveyed  by  plain- 
tiff to  the  defendants  Jointly,  the  consid- 
eration for  whl(4i  was  evidenced  by  prom- 
issory notes  payable  to  certain  (tf  plaintiff's 
children,  but  never  d^lvered  by  him.  The 
first  of  these  notes  matured  January  1,  1800, 
and  was  paid  before  Ihe  commencement 
of  this  suit  The  second  note  became  due 
on  January  1,  1891;  and,  whUe  it  was  not 
paid  at  the  commencement  of  this  suit,  the 
evidence  ^ows  that  defendants  made  every 
reasonablo  effort  to  pay  It,  by  tendering 
and  offering  to  pay  the  same  to  both  the 
plaintiff  and  the  payee  named  therein.  The 
other  notes  were  not  due  at  the  time  this 
suit  was  commenced,  and  hence  there  was 
no  default  on  the  part  of  the  defendants; 
and  as  to  this  cause  of  suit  the  complaint 
must  be  dismissed,  conceding,  bnt  without 
deciding,  that  the  doctrine  of  a  grantor's 
Uen  prevails  In  this  state 

There  Is  also  an  appeal  from  the  action 
of  the  court  below  on  a  motion  for  the  re- 
taxation  of  costs.  After  Issue  joined  tliis 
cause  was  referred  to  a  referee  for  trial, 
and  a  stenographer  appointed  by  the  court 
to  take  the  testimony  under  his  direction. 
The  referee  charged  for  7  days'  services  in 
hearing  the  testimony  and  arguments  of 
counsel,  and  IMi  days  for  the  examination 
of  the  case  and  the  preparation  of  flndlnKs, 
at  $20  per  day,  making  a  total  of  $170,  one- 
half  of  which  is  alleged  to  have  been  actu- 
ally paid  by  plaintiff,  and  is  Included  in  his 
cost  bill,  as  filed.  The  stenographer  charged 
for  6  days'  services  In  tailing  testimony,  nt 
$10  per  day,  and  15  cents  a  folio  for  tran- 
scribing 500  folios  of  testimony,  and  10  cents 
a  folio  for  2  copies  thereof,  making  a 
total  of  $185,  of  which  $84.50  is  iiHosed 
to  have  been  actually  paid  by  plaintiff,  and 


Is  included  In  the  cost  bill.  ObJecUona  were 
filed  by  the  defendants  to  the  allowance  of 
sundiy  Items  of  the  cost  bill,  and  particular- 
ly to  the  Items  for  referee's  and  stenogra- 
pher's fees.  These  objections  were  overruled 
by  the  clerk.  On  a  motion  to  retax  the  costs 
the  court  Ijelow  allowed  for  the  services  of 
the  referee  $42.50,  being  one-half  of  bis  com- 
pensation,  at  the  rate  of  $10  per  day,  and 
for  the  stenographer  $67.50,  being  one-half 
of  his  fees,  as  allowed  by  the  court  below. 
It  appears  from  the  objections  to  the  cost 
bin,  and  affidavits  in  support  thereof,  that 
the  objection  to  the  allowance  of  the  items 
for  referee's  and  stenographer's  fees  is  based 
upon  the  fact,  as  claimed,  that  the  referee 
was  actually  engaged  only  5%  days  In  the 
trial  of  the  cause,  and  had  already  exacted 
from  d^endants,  and  required  them  to  pay, 
$65,  before  he  would  report  th^  imrt  of 
the  testimony,  and  that  this  length  of  time 
was  made  necessary  by  the  fact  that  the 
referee  permitted  and  allowed  tiie  ste- 
nographer to  take  the  testimony  on  a  type- 
writer,  in  place  of  in  shorthand,  and  thus 
prolonged  the  bearing,  and  Increased  the  per 
diem  of  both  the  referee  and  stenographer 
larg^  In  excess  of  what  It  would  other- 
wise have  been,  and  tiiat  the  stenographer 
was  only  entitied  to  $90  for  taldng  and  ex- 
tending the  testimony,  and  defendants  had 
alrmdy  paid  him  $70,  which  he  demanded 
before  he  would  allow  tbelr  testimony  to  be 
filed.  If  .these  objections  are  wdl  founded, 
th^  certainly  should  have  been  sustained. 
The  referee'  was  entltied  to  his  compensa- 
tion only  for  the  time  actually  and  neces- 
sarl^  spent  in  the  business  of  the  reference, 
and,  having  been  provided  with  a  ste- 
nographer, he  could  not,  by  resorting  to  the 
device  of  allowing  and  permitting  the  testi- 
mony  to  be  taken  on  a  typewriter,  so  in* 
crease  his  or  the  stenographer's  p^  diem 
beyond  what  it  would  have  been  had  the 
evidence  been  taken  In  shorthand.  Such  a 
practice  finds  no  sanction  or  authori^  In  the 
law,  is  in  open  and  flagrant  violation  of  the 
rights  of  the  Utigants,  and  onf^t  to  recdve 
the  prompt  and  vigorous  disapproval  of  the 
court  The  legitimate  costs  and  dlsburae- 
ments  necessarily  attending  the  trial  of  a 
cause  of  this  character  are  burdensome 
enough  to  litigants,  without  being  increased 
by  constructive  and  nnauthorlzed  fees.  But 
since  there  are  no  findings  of  fact,  as  prO' 
vlded  In  section  557  of  the  Code,  In  the  rec- 
ord, we  are  unable  to  determine  whether 
the  objections  are  well  founded  or  not.  The 
law  makes  it  the  duty  of  the  trial  court,  on 
retaxation  of  costs,  to  make  findings  of 
fact  and  law  upon  each  Item  objected  to, 
and  give  judgment  thereon,  from  which  an 
appeal  may  be  taken.  This  seems  not  to 
have  been  done  in  this  case,  and  for  this 
reason  the  cause  must  be  remanded,  with 
directions  to  the  court  below  to  make  such 
findings,  and  retax  the  costs.  The  decree 
Of  the  court  will  therefore  be  affirmed  as 
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to  the  first  cause  of  suit;  reversed,  and  com- 
plaint dismissed,  as  to  the  second;  plaintiff 
to  recover  his  costs  and  disbursements  In 
this  court,  and  in  the  court  below;  and  the 
cause  remanded,  with  directions  to  retax 
the  costs  In  the  conrt  helow. 


<24  Or.  304) 

COLE  et  al.  t.  LOGAN. 
(Sopreme  Court  of  Oregon.  June  28,  1893.) 
Iebioatios— Priohitt  ot  Appropriation— Abah- 

DUKURNT— CCLTITATIOS  OF  LaMO— COMPLETIOK 

or  Ditch  —  DiLtosNCB  or  Appbopxiatob  —  In- 
JONCTION — Costs. 

1.  In  an  action  to  enjoin  defendant  from 
divertinjr  the  water  of  a  certain  creeli  it  ap- 
peared that  he  settled  on  his  land  in  1870.  and 
built  a  dam  in  the  creek,  doc  a  ditch,  and  con- 
ducted water  to  a  garden  of  about  two  acres 
in  1871;  and  that  he  obtained  a  patent  for 
the  land  in  1880.  One  of  plaintiffs  bomestead- 
ed  land  in  1871,  completed  a  ditcii  from  a 
point  on  the  creek  ttiree  mites  above  defend- 
ant's dam  in  1873,  and  obtained  a  patent  for 
his  land  in  1876.  The  other  plaintiff  acquired 
land  by  pre-emption  and  patent  in  18^,  and 
also  a  half  interest  in  bis  ccwlaintiff's  ditch. 
Held,  that  defendant's  appropriation  was  prior 
to  plaintiffs'  to  the  extent  of  sofBLcient  .water 
for  irrieattQfC  his  homestead. 

2.  In  18^  defendant  snrrered  a  ditdi  from 
his  homestead  to  a  point  on  the  creek  above 
his  other  ditch,  and,  after  nearly  completing  It. 
was  compelled  on  account  of  quicksand  to 
abandon  it.  In  1873  he  surveyed  another  ditch 
to  a  point  1^  miles  further  up  the  creek,  which 
he  comnlet»f  in  1883.  In  the  latter  year  he 
acquired  another  tract  of  land  about  half  a 
mile  from  Us  homestead,  and  moved  thereon. 
In  1877  his  old  ditch  was  enlarged,  and  there- 
after used,  with  his  consent,  by  an  irrigating 
company.  From  1872  to  1893  another  ditch 
company  diverted  1,000  inches  of  water  from 
a  certam  river  into  such  creek.  Held,  that  de- 
fendant had  not  abandoned  Ms  original  appro- 
priation, In  the  absence  of  any  evidence  of  tbn 
right  of  such  irri^ting  company  to  take  more 
than  the  surplus  water  diverted  from  such  riv- 
er into  the  creek. 

3.  Such  prior  appropriator  is  entitled  only 
to  sufficient  water  to  irrigate  the  lands  cnlti- 
vated  within  a  reasonable  time  before  subse- 
quent rights  accrued;  and  where  it  appears 
that  within  a  period  of  10  years  or  more  he 
had  cultivated  on  such  homestead  only  12  acres, 
and  permitted  a  portion  of  such  cultivated  land 
to  grow  np  in  willows,  he  was  not  entitled  tn 
sofBcient  water  to  irrijM,te  the  entire  tract,  bat 
to  an  amount  only  sufficient  for  the  cultivated 
land. 

4.  TNTiere  it  appears  that  plaintiffs  divert 
all  the  water  in  such  creek,  and  that  one  of 
them  returns  the  waste  water  at  a  point  bp- 
low,  and  the  other  returns  it  at  a  point  above, 
defendant's  original  ditch,  and  in  sufficient 
quantity  to  Irrigate  the  cultivated  land  on  the 
lattcr's  homestead,  defendant  cannot  change 
his  ditch,  end  take  the  water  to  wliich  he  is 
entitled  from  the  creek  at  a  point  above  plain- 
tiCFs'  dam. 

5.  Piaintiffs  will  be  enjoined  from  divert- 
ing the  waters  of  such  creek  so  as  to  reduce 
defendant's  supply  helow  the  qnantity  to  which 
he  is  entitled. 

ti.  It  appeared  that  defendant  commenced 
the  new  ditch  extending  about  m>  miles  to  a 
noint  above  plaintiffs'  dam  in  1873,  and  did 
not  complete  it  until  ten  years  later;  that  dur- 
ing the  two  years  previous  be  dug  V4,  miles  of 
ditch  through  land  similar  in  character  to  that 
along  the  line  of  the  new  ditch:  and  tbat  his 
only  excuse  for  delay  in  completing  the  latter 
was  pecuniarr  inability.  Hadt  tbat  such  ex* 


cuse  was  not  available,  and  he  did  not  com* 
plete  the  work  within  such  reasonable  time, 
and  prosecute  it  with  such  reasonable  diligence, 
as  to  enable  him  to  hold  the  rights  acquired 
under  the  original  ditch. 

7.  Where  plaintiffs  claim  to  be  prior  ap- 
propriators,  and  the  court  finds  defendant  was 
the  prior  appropriator,  and  there  are  other  equi- 
ties in  his  favor,  a  denial  of  costs  to  plaintiffs 
is  not  an  abuse  of  the  discretion  vested  in  the 
trial  court  by  Hill's  Code.  S  554,  thoush  the 
court  also  finds  plaintiffs  are  entitled  to  appro* 
priate  the  greater  portion  of  the  water  of  such 
creek. 

Api>eal  from  circuit  court,  Malheur  coun- 
ty; James  A.  Pee,  Judge. 

Action  by  J.  L.  Cole  and  Benjamin  F.  Ken- 
dall against  William  L.  Logan  to  enjoin  de- 
fendant from  diverting  the  waters  of  a  cer- 
tain creek.  From  the  decree  rendered,  both 
parties  appeal.  Modified. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  MOORE,  J.: 

This  Ls  a  suit  to  enjoin  the  defendant  from 
diverting  the  waters  of  WlUow  creek.  The 
material  facts  are  that  WlUow  creek  rises 
in  a  spur  of  the  Blue  mountains,  flows  In 
a  southeasterly  direction,  in  a  well-defined 
channd,  through  the  lands  of  the  parties 
hereto,  and  empties  Into  the  Malheur  river 
in  Malheur  county.  Or.  Tliat  the  defendant 
has  diverted  the  waters  thereof  by  a  ditrfi 
on  the  north  side  of  the  creek,  and  the  plain- 
tiffs by  a  ditch  on  the  south  side,  and  that 
their  lands  are  arid,  and  nearly  valueless 
without  water,  but  by  Irrigation  they  have 
become  very  productive,  and  yield  large 
crops  of  hay  and  fruit  That  defendant 
settled  upon  his  tract  In  July,  1870,  built  a 
dam  in  the  channel  of  the  creek,  dug  a  ditch, 
;md  conducted  the  water  to  a  garden  of 
about  two  acres,  cultivated  by  him  in  1871. 
That  on  January  2't,  1872,  the  said  tract 
having  in  the  mean  time  been  surveyed 
and  platted  as  the  E.  %  of  the  N.  W.  ^  and 
the  W.  %  of  the  N.  E.  %  of  section  24,  in 
township  15  S.  of  range  42  E.  of  tlie  Wil- 
lamette meridian,  he  filed  a  pre-emption  de- 
claratory statement  thereon,  which  on  Xo- 
vember  3,  1874,  he  commuted  into  a  home- 
stead, made  bis  final  proof  July  0,  1880, 
and  on  December  10,  1880,  obtained  the 
United  States  patent  therefor.  That  the 
plaintiff  J.  L.  Cole,  in  October.  1871,  made 
a  homestead  filing  upon  the  S.  %  of  the 
S.  E.  ^i,  the  N.  W.  %  of  the  S.  B.  and 
the  X.  E.  U  of  the  8.  W.  %  of  sectioa 
14,  in  said  town  and  range,  and  on  No- 
vember 30,  1878,  obtain^  a  patent  txom 
the  United  States  therefor.  That  about  De- 
cember 10,  1872,  the  said  Cole  and  one  O. 
Baton  commenced  to  build  a  dam  In  the 
channel  of  said  creek  at  a  point  about  three 
miles  above  defendant's  dam,  which  they 
completed  about  January  10.  1873,  and 
about  three  months  thn-eafter  they  had  com- 
pleted about  one  mile  of  the  dltcb  from  the 
dam  towards  tlieir  lands.  That  Eat<m  as- 
signed his  Interest  in  the  'ditch  to  one  James 
Cole,  who  filed  a  pre-emption  daim  upon  the 
S.  W.  ^  of  the  N.  W.  U  and  the  M.  W. 
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^  of  the  S.  W.  %  of  section  14.  in  said 
town  and  range,  and  on  October  30,  1882, 
obtained  the  United  States  patent  therefor, 
which  tract  of  land  and  lutereat  In  the 
ditch  he  conveyed  to  the  plaintiff  B.  F. 
Kendall,  who  is  now  the  owner  thereof. 
That  In  October,  1871,  the  defendant  sut^ 
Teyed  a  line  for  a  new  ditch  from  bis  home- 
stead to  a  point  on  the  creelc  about  one 
mile  below  that  where  plaintiffs  afterwards 
bnilt  their  dam,  and  on  January,  1872,  filed 
with  the  comity  derk  of  the  proper  county 
a  notice  of  his  claim  to  appropriate  250  In- 
ches of  the  water  of  said  creelE,  and  com- 
menced to  dig  the  ditch  on  the  line  of  the 
surrey,  but,  encountering  qulcl^sand  after 
completing  It  to  a  point  within  6  feet  of  the 
creek,  he  was  obliged  to  abandon  it,  and 
in  1873  surreyed  another  line  to  a  ptAnt 
about  30  yards  above  plalnttfls'  dam,  and 
commenced  to  dig  a  ditch  on  the  new  line, 
and,  after  working  thereon  each  year,  and 
expending  about  f 2.000,  he  completed  It  In 
1883,  That  the  plaintiffs  assisted  him  In 
bnildlng  a  new  dam,  moved  their  tap  to 
this  point,  and.  as  they  testify,  agreed  that 
the  defendant  might  have  the  surplus  water 
of  the  creek.  That  on  March  6,  18S3,  the  de- 
fendant acqnlred  the  legal  title  from  one  W.  B. 
KeUy  and  wife  to  the  N.  E.  ^  of  the  S.  B.  % 
of  said  sectl(Hil4,andmoredtoahou8e  there- 
cm.  about  one-tialf  mile  from  his  former 
home.  Tbat  the  defendant  also  claimed  a 
possessory  right  to  the  S.  W.  ^  of  section 
13,  in  said  town  and  range,  upoa  a  pre- 
emption filing  thereon,  but  that  the  title 
thereto  was  also  claimed  by  the  Dalles  Mili- 
tary Wagon  Road  Company.  That  from  1872 
to  1891  the  El  Dorado  Ditch  Gompany  had 
diverted  alx>ut  1,000  Inches  of  water  from 
Burnt  river,  and  discharged  It  Into  Willow 
creek  about  12  miles  above  defendant's 
homestead;  and  that  In  1877  the  defendant 
had  permitted  the  Willow  Creek  Irrigating 
Company  to  enlarge  the  ditch  first  made 
by  htm,  and  convey  the  water  of  Willow 
creek  across  his  homestead,  to  irrigate  lands 
lying  below  his  claim.  That  a  small  stream, 
known  as  "Becker  Creek,"  flowed  across  the 
Kelly  tract,  and  another  small  stream, 
known  as  "Poie  Creek,"  flowed  across  the 
plaintiff  Cere's  land,  and  each  emptied  into 
Willow  creek  at  places  above  the  defend- 
ant's point  of  diversitm  on  bis  homestead. 
That  Kelly  and  the  defendant  used  the 
waters  of  Becker  creek  in  irrigating  the  Kel- 
ly place,  and  that  Cole  bad  used  the  wa- 
ters of  Pole  creek.  That  the  defendant, 
prior  to  1877,  had  cultivated  alx>ut  12  acres 
of  his  homestead,  but  that  after  the  Willow 
Creek  Irrigating  Ditch  Company  had  en- 
larged his  ditch  the  cultivated  land  tm  the 
homestead  had  nearly  grown  up  with  wil- 
lows. That  the  plaintiffs  and  defendant 
used  the  same  dam,  and  diverted  the  waters 
of  the  creek  at  opposite  points,  from  1884 
to  ISSd,  when,  the  dam  becoming  filled  with 
debris   from   tike  mines  above,  plaintUTa 


moved  their  tap  tardier  up  the  stream,  and 
on  May  19,  1881,  the  defendant  moved  bis 
tap  above  theirs,  and  diverted  the  water 
for  five  hours,  whereupon  the  plaintiffs 
again  moved  their  ditch  above  his,  diverted 
all  the  water  of  tbe  creek,  and  commenced 
this  suit,  in  which  they  allege  a  prior  appro- 
priation of  the  whole  amount  of  water,  con- 
sisting of  about  400  Inches,  and  a  diversion 
thereof  by  the  defendant,  who  denies  the 
auctions  of  the  complaint,  except  the  di- 
version of  150  Inches,  and  alleges  that  he 
was  the  prior  approprlator  of  the  said  wa- 
ters. After  the  issues  were  completed,  the 
testimony  was  taken  before  a  referee,  and 
at  the  hearing  the  court  found  that  defend- 
ant was  the  prior  approprlator  of  20  inches 
of  water,  and  decreed  that  be  was  entitled 
to  divert  that  quantity  under  a  G-inch  pres- 
sure, and  that  plaintiffs  were  entitled  to 
divert  300  Inches  under  a  like  pressure,  and 
that  neither  party  should  recover  costs,  from 
which  decree  tbe  defendant  appeals;  while 
the  plaintiffs  appeal  from  so  much  thereof 
as  decrees  the  prior  right  of  defendant  to 
20  Inches  of  water,  and  enjoins  them  from 
hiterferlng  therewith,  and  also  from  the 
portion  thereof  relating  to  costs. 

B.  O.  Wheeler  and  J.  L.  Rand,  for  awel- 
lant  M.  L.  Olmsted,  for  respondents. 

MOOBE,  J.,  (after  stating  the  facts.)  The 
evidence  conclusively  shows  that  the  defend- 
ant was  a  prior  approprlator  of  the  waters 
of  Willow  creek.  He  made  his  settlement 
upon  an  unsurveyed  tract  of  land  with  the 
intention  of  acquiring  the  title  thereto  from 
the  government  of  the  United  States,  and 
had  diverted  and  appropriated  the  water 
of  said  creek  2^  years  prior  to  the  building 
of  plaintiffs'  dam;  and  when  the  defendant 
made  his  proof  and  obtained  his  patent  his 
title  related  back  to  tbe  time  of  his  settle- 
ment, (FauU  V.  Cooke,  19  Or.  455,  20  Pac. 
Rep.  602;  Larsen  v.  Navigation  Co.,  19  Or. 
240,  23  Pac.  Rep.  974;  Sturr  v.  Beck.  10  Sup. 
Ct  Rep.  350,)  and  hence  it  foUows  that  at 
the  time  plaintiffs  made  their  appropriation 
of  the  waters  of  Willow  creek  the  defend- 
ant's rights  as  a  prior  approprlator  had  at- 
tached, and  he  was  entitled  to  the  quantity 
of  water  he  had  diverted  and  appropriated 
for  tile  purpose  of  irrigating  his  homestead, 
and  tbat  the  plaintiffs  made  their  diversion 
and  appropriation  subject  thereto,  (Kaler 
V.  Campbell.  13  Or.  596.  11  Pac.  Rep.  301.) 
Tlie  evidence  shows  tliat  on  Willow  creek 
there  was  a  local  custom  which  required  the 
claimant  to  file  for  record  with  the  county 
clerk  a  notice  of  his  claim  to  appropriate 
tbe  water  of  a  natural  stream,  and  that  in 
pursuance  of  such  custom  tbe  defendant, 
in  January,  1872,  filed  with  the  county  clerk 
of  Baker  coimty  a  notice  of  his  claim  to  ap- 
propriate 250  inches  of  the  water  of  said 
creek  upon  the  line  of  his  survey  made  In 
October.  1871.   It  instead  of  b^^  obliged 
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to  abandon  lils  dttch  on  this  line  In  1873,  he 
had  completed  It,  bo  as  to  have  been  able  to 
divert  the  water  thereby,  and  appropriate 
It  In  Irrigating  his  homestead,  he  would 
doubtless  have  had  a  prior  right  to  the  use 
of  a  sufficient  quantity  to  Irrigate  his  land, 
assuming  that  bis  diversion  was  b^:un  within 
a  reasonable  time,  and  was  prosecuted  with 
due  and  reasonable  diligence;,  and  his  ap- 
propriation would  have  related  back  at  least 
to  the  time  of  commencing  the  work,  if  not 
to  the  time  of  -^vlng  the  notice,  or  to  the 
time  of  the  survey.  Pom.  Rip.  Rights,  | 
52.  When  he  abandoned  the  survey  of  1871, 
and  made  another  to  tap  the  creek  at  or 
near  plalnaflfs'  dam,  in  order  to  enable  him 
to  hold  the  rights  acqidred  under  such  orig- 
inal survey,  he  must  have  commenced  the  di- 
version within  a  reasonable  time,  and  must 
have  prosecuted  It  with  due  and  reasonable 
diligence.  While  the  evidence  shows  that 
the  ditch  on  the  line  of  the  new  survey  was 
commenced  in  1873;  that  some  work  was 
done  thereon  each  year,  and  that  it  was  com- 
pleted so  as  to  divert  the  water  in  1883,  at 
a  cost  of  about  $2,000,— It  fails  to  show  what 
amount  of  labor  or  of  money  was  expended 
thereon  In  any  one  year,  and  the  defendant 
pleads  as  an  excuse  for  the  delay  his  inabil- 
ity to  raise  the  necessary  means  to  prosecute 
the  work.  In  Mining  Co.  v.  Carpenter,  4 
Nev.  534,  Lewis,  C.  J.,  In  a  similar  case,  says: 
"The  law  does  not  require  any  unusual  or 
extraordinary  efforts,  but  only  that  which  Is 
usual,  ordinary,  and  reasonable.  The  dili- 
gence required  In  cases  of  this  kind  is  that 
constancy  or  steadiness  of  purpose  or  labor 
which  Is  usual  with  men  engaged  In  like  en- 
terprisea,  and  who  desire  a  speedy  accom- 
plishment of  their  designs;  such  aa^dulty  In 
the  prosecution  of  the  enterprise  as  will 
manifest  to  the  world  a  bona  flde  Intention 
to  ■  complete  it  within  a  reasonable  time. 
•  •  •  It  would  be  a  most  dangerous  doc- 
trine to  hold  that  111  health  or  pecuniary  in- 
ability of  a  claimant  of  a  water  privilege  will 
dispense  with  the  necessity  of  actual  appro- 
priation within  a  reasonable  time,  or  the 
diligence  which  is  usually  required  In  the 
prosecution  of  the  work  necessary  for  the 
purpose.  We  find  no  recognition  of  such  a 
doctrine  In  the  law;  nor  are  we  disposed  to 
adopt  It  as  the  rule  to  govern  cases  of  this 
kind."  The  evidence  further  shows  that 
from  1871  to  1873  the  defendant  dug  alwut 
1^  miles  of  ditch,  and  that  quite  a  portion 
of  It  was  through  quicksand,  but  that  it 
took.  10  years  to  dig  about  1^  miles  to  com- 
plete the  new  ditch.  It  does  not  appear  that 
there  was  much  difference  in  the  character 
of  Uie  country  through  which  <Qie  new  ditch 
was  dug  as  compared  with  that  along  the 
Une  of  the  old  one,  nor  that  It  was  difficult 
to  procure  labcnr  or  material  for  the  woric; 
and,  defendant's  only  excuse  for  delay  being 
pecuniary  inability,  we  must  conclude,  in 
oonaectlon  with  the  other  facts,  that  the 


defendant  did  not  prosecute  his  dlvcndon 
with  due  and  reasonable  dillgeni-c,  and  that 
he  could  have  completed  the  ditch  much 
sooner  than  he  did.  The  authorities  clearly 
show  that  the  claimant's  pecuniaiy  condi- 
tion la  not  an  excuse,  and,  though  the  doc- 
trine may  seem  harsh,  it  is  nevertheless 
right  If  the  rule  were  otherwise,  the  prior 
settler  on  a  creek,  if  he  were  ill  or  jwor, 
could  make  a  survey  from  his  claim  to  some 
dedrable  point  above  him  on  the  stream, 
or  ^ve  any  other  notice  of  his  intention  to 
appropriate  the  water,  and,  by  doing  such 
work  as  his  health  or  means  would  permit, 
could  ultimately  divert  the  water  at  such 
point,  and  claim  a  prior  right,  without  re- 
gard to  the  number  of  subsequent  appropri- 
ators  below  such  point  of  diversion  or  above 
it,  when  the  water  was  used  and  returned 
before  It  reached  the  claimant's  land.  Hence 
it  follows  that  defendant  could  not  by  the 
completion  of  his  ditch  In  1883  claim  a  diver- 
sion of  the  water  so  as  to  relate  back  to 
1871,  and  that  the  diverdon  at  this  point 
was  subsequent  to  plaintiffs.  The  defendant, 
however,  having  made  a  prior  appropriation 
of  the  water  at  his  homestead,  has  the  prior 
right  to  the  use  thereof,  unless  he  has  aban- 
doned his  claim  thereto.  The  fact  that  he  in 
1873  commenced  the  survey  of  another  ditch  ' 
from  his  homestead  to  tap  the  creek  at  a 
point  further,  up  the  stream  shows  that  he 
had  not  abandoned  the  Idea  of  Irrigating  his 
land;  and  while  it  appears  that  his  old  ditch 
had  been.  In  1877,  enlarged  and  used,  with 
his  consent,  by  the  Willow  Creek  Irrigating 
Company,  it  also  appears  that  from  1872  to 
1891  the  El  Dorado  Ditch  Company  had  di- 
verted about  1,000  inches  of  water  from 
Burnt  river,  and  discharged  the  same  into 
Willow  creek  at  a  point  above  defendant's 
homestead,  and  thus  It  would  seem  to  follow. 
In  the  absence  of  any  evidence  of  the  right 
of  the  Willow  Cre^  Irrigating  Company, 
that  it  took  ho  rights  from  the  defendant 
therdn  except  as  to  the  surplus  water  from 
Burnt  river,  and  that  defendant  had  claimed 
and  reserved  his  rights  to  the  use  of  his 
original  diversion  from  Willow  creek.  The 
defendant,  as  a  prior  appropriator.  Is  entitled 
to  a  quantity  of  water  sutHdent  to  Irrigate 
his  homestead,  and  his  original  appropriation 
may  be  made  with  reference  to  the  quantity 
of  water  needed  to  irrigate  the  land  he  de- 
signs to  put  into  cultivation.  "The  needs  or 
purpose  for  which  the  appropriation  is  made 
is  the  limit  to  the  amount  of  water  which 
may  be  taken."  Simmons  v.  Winters,  21  Or. 
35,  27  Pac.  Rep.  7.  The  defendant,  as  a 
prior  appropriator.  did  not  find  It  necessary 
to  divert  or  appropriate  in  1871  all  the  watw 
he  ultimately  Intended  to  use  In  the  irriga- 
tion of  his  lands.  As  he  adds  to  the  area  of 
his  cultivated  land  he  may  Increase  the 
amount  of  liie  diversion  until  he  has  acquired 
the  quantity  necessary  to  properly  irrigate 
the  whole  tract,  and  any  subsequent  appro- 
priator dlTerta  the  water  Bubject  to  swdk 
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pifor  didm.  To  entitle  the  defendant*  bow^ 
«rer,  to  the  ben^t  at  anch  an  appropri&tifm,- 
he  ahonld  witbln  a  reasonable  time  apply  the 
water  to  auch  benefldal  naa.  Aa  fact  aa  he 
fionld  reaaonaMy  pat  hia  homestead  Into  cnl- 
ttvatkni,  ha  la  aitltled  to  dlrart  and  uae  tlie 
water  for  that  pnrpoae;  The  mle  eatabttdied 
In^ffimmona  Winter^  aupra,  la  jnat  and 
reaaonable;  but  It  ta  not  Intended  that  be- 
cauae  a  prior  appropriatoc  la  enttfled  to  a 
f^Lr&i  qoantity  ot  watw  neeeaaaxy'  to  Irrigate 
tbe  lanid  he  Intenda  to  enltlrate  he  can  ana- 
pend  hla  Improrementa  an  mireaaoDftble  time, 
and  then,  adding  to  the  area  of  his  cut 
tivated  land,  be  restored  to  hla  origlzutl  Izt- 
tentloiua  diverdon,  when  aabseiinent  appro- 
ptiaton  have  acquired  rights  in  the  stream. 
The  fact  that  be  for  an  unreasonable  time 
delaya  additional  ctiltiyatlon  shoold  be  con- 
strued into  an  abandonment  of  his  original 
claim  to  divert  a  sofflclent  quantity  to  Irri- 
gate hla  whole  tract,  and  his  appropriation, 
after  such  unreasonable  delay,  should  be 
confined  to  his  necessary  use,  as  applied  to 
the  lands  he  had  cultivated  within  a  reason- 
able time  before  subsequent  rights  had  ac- 
crued. Hlndman  t.  Blsor.  21  Or.  112,  27  Paa 
Bep.  13. 

The  evid»ioe  also '  ahows  that  defendant 
had  at  one  time  cultivated  on  hla  homestead 
about  12  acres,  but  tbat  slDce  be  moved  from 
tbat  tract  he  not  only  failed  to  add  to  ita 
Improvement,  but  has  permitted  the  portion 
of  It  so  cultivated  to  grow  up  In  willows, 
which,  taken  In  connection  with  the  facta 
and  circumstances  of  the  case,  indicate  that 
the  defendant  had  abandoned  his  Intention 
to  increase  the  area  of  cultivated  land  upon 
bis  homestead.  The  court  below  foimd  that 
20  Inches  was  the  quantity  to  which  he  was 
entitled,  and,  while  there  la  much  c(»ifllct  of 
testimony  upon  this  subject,  we  do  not  feel 
like  disturbing  this  finding.  It  Is  to  be  pre- 
aomed,  however,  that  since  the  waters  of 
Becker  creek  flow  across  the  Kelly  tract, 
and  the  defendant  uses  it  for  Irrigation  there- 
on, the  court  must  have  considered  this  fact, 
and  that  the  award  of  20  inches  must  have 
been  from  the  waters  of  Willow  cre^  and 
did  not  include  any  of  the  waters  of  Becker 
creek.  The  d^endant,  having  made  a  divert 
alon  of  the  water  In  1S71,  could  not  there- 
after change  the  point  of  his  diversion  If  It 
InJurioQsly  affected  the  righta  of  any  subse- 
quent appropriator.  Kldd  r.  Laird,  15  Cal. 
161;  Mountain  Co,  t.  Morgan,  19  CaL  609. 
Did  the  change  of  the  point  of  diversion  In- 
juriously affect  the  plaintifla?  It  appears 
from  the  evidence  that  the  plaintiffs  diverted 
and  used  all  the  water  of  the  creek,  but  that 
the  plolntiCF  Kendall  returned  the  waste 
water  to  the  creek  at  a  point  above,  and 
the  plaintiff  Ck)le  at  a  point  below,  defend- 
ant's laud.  If  Kendall,  aa  a  subsequent  ap- 
propriator, bad,  with  knowledge  of  the  de- 
fendant's diversion,  tapped  the  creek  at  a 
point  above,  used  and  returned  the  wfat^e 
rolume  of  the  water  above  the  defendant's 


pohit  at  dlTeralon,  ttw  deCndant  ooidd  not 
have  been  Injured  thereby;  while  under  the 
aame  state  of  fiicta  the  defendant,  1^  dianr 
glng  hla  point  of  dlrmlon,  and  tapping  the 
creek  above  Kendall's  dam,  cotdd  have  taken  ^ 
the  i^le  amount  of  the  water,  and  would 
hare  Injuriooaly  affected  that  idalntlff.  If 
by  taking  the  whole  tbo  plaintiff  Kendall 
would  hare  been  affected,  be  would  alao 
have  been  affected  Injuriously  by  the  taking 
of  a  part,  and  hence  It  follows  that  any 
change  made  by  the  defendant  to  a  pc^t 
above  plaintiffs'  dam  would  Injuriously  affect 
their  right  The  def^dant  Is  entitled  to  the 
flow  of  20  Inches  of  water  In  the  (diannel 
of  the  creek,  and  may  divert  the  same,  at 
any  p<Mnt  below  the  plaintiffs'  dam,  for  the 
purpose  of  irrigating  any  of  his  lands.  The 
testimony  does  not  show  what  amount  of 
water  flows  In  the  channel  of  the  creek  at 
any  place  below  this  dam.  and  the  plalntlllb 
will  be  enjoined  from  diverting  the  waters 
from  the  channel  of  said  creek  so  as  to  re- 
duce defendant's  supply  to  less  than  20  inches 
of  water,  not  Inclndlng  that  of  Becker  creek, 
and  this  qnantily  will  be  measured  under  a 
6-lnc3i  pressure,  at  a  point  below  that  where 
the  plaintiff  Kendall's  ditch  enters  the  cre^ 
Appellants  contend  that  they  should  have 
had  a  judgment  for  their  costs  and  disburse- 
ment*. Section  554,  Hill's  Code,  provides 
that  In  equity  cases  the  party  in  wliose  favor 
a  decree  is  rendered  shall  be  allowed  his 
costs  and  disbursements  In  like  manner  and 
amount  aa  in  an  action,  unless  the  court  oth- 
erwlsG  directs.  Thla  Invests  the  trial  court 
with  a  discretion  In  the  taxation  of  coats 
and  disbursements,  and  such  discretion  will 
not  be  reviewed  except  for  an  abtise  thereof. 
Lovejoy  T.  Chapman,  (Or.)  82  Pac.  Rep.  687. 
The  plaintiffs'  cause  of  suit  was  based  upon 
an  alleged  prior  appropriation,  while  the 
court  fonnd  that  the  defendant  was  the  prior 
^propriator,  and  there  were  also  many  eq- 
uities In  favor  of  Ibe  defendant  which  the 
court  considered,  and  hence  the  conclusion 
upon  the  taxation  of  costs  was  not  an  abuse 
of  discretion.  The  decree  of  the  court  below 
will  be  modified,  and  one  entered  In  accord- 
ance with  this  opinion. 


CM  Or.  SM) 
JOHNSON  et  al.  T.  HAUILTON. 
(Supreme  Court  of  Oregon.    June  28,  1888.) 
Sua— ^AoTuw  m  Paica— BvinsHOB— Ihstuoo. 

TIOHa 

1.  In  aa  aetion  to  recover  the  contract 
price  of  saw  loss,  which  were  to  be  "suitabto 

and  usual"  for  defendant's  mill,  and  the  "com* 
mercial  purtmses"  thereof,  iz  is  not  error  to 
refase  to  allow  defendast  to  crosg-examlne  as 
to  the  lengths  of  togs  deliverxd,  in  order  to 
•how  their  unauitableness,  etc.,  nor  rs  to  the 
meaning  of  the  terms  quoted,  unless  the  terms 
are  shown  to  have  a  local  or  peculiar  signifi- 
cance, or  the  witness  is  qualified  to  testify  on 
the  subject. 

2.  The  cause  of  action  having  accrued  at 
the  time  the  action  was  commenced,  it  waa 
error  to  allow  plaiatlffa  to  pcove  the  snbss- 
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quent  reselsBlon,  or  sttempted  resdssloOt  of 

the  contract,  by  defendant,  as  tUs  could  in  no 
way  support  any  of  the  allejfationB  of  the  com- 
plaint, nor  was  it  competent  aa  tending  to  ex- 
plain why  plaintiffs  had  not  put  the  lo^s  on 
the  roUways  near  defendant's  mill  before  com- 
nieDciog  the  action,  as  provided  by  the  con- 
tract. 

8.  Where  logs  had  been  cut  and  delivered 
prior  to  the  contract,  and  afterwards  payments 
were  made  without  special  application,  or 
without  either  party  being  able  to  say  how 
mnch  was  for  work  under  the  contract,  and 
how  much  was  for  previoaa  work,  it  was  er- 
ror for  the  court  to  undertake  to  withdraw 
from  the  jury  all  evidence  in  regard  to  pay- 
lueuts  not  made  directly  under  the  contract, 
as  this  was  virtually  withdrawing  all  evidence. 

4.  The  breach  relied  on  in  the  answer  be- 
ing merely  for  cuUfnc  the  timber  on  the 
ground  cut  over,  and  leaving  suitable  timber 
thereon  uncut,  in  violation  of  the  contract, 
and  cutting  and  delivering  unsound  timber,  an 
instruction  declaring  that  plaintiffs  could  not 
cut  the  near  or  convenient  timber,  to  the  neg- 
lect of  the  remote,  was  properly  refused,  as 
ont^de  the  issues. 

Appeal  from  circuit  court.  Union  county; 
Morton  D.  Clifford,  Judge. 

Actlou  by  W.  R.  Johnson  and  George  Hull, 
partners  under  the  Arm  name  of  Johnson 
&  Hull,  against  R.  D.  Hnmllton.  Judgment 
for  plaintiffs.  Defendant  appeals.  Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BEAN,  J.: 

This  Is  an  action  to  recover  the  contract 
price  of  998,000  feet  of  saw  logs  alleged  to 
have  been  delivered  by  plaiutiCfB  to  defend- 
ant In  pursuance  of  a  contract  made  and 
executed  on  the  29th  day  of  December,  1890, 
by  defendant,  aa  party  of  the  first  part,  and 
plaintiffs,  aa  parties  of  the  second  part,  the 
material  portions  of  which  are:  "That 
whereas  the  first  party  is  the  owner  of  cer- 
tain timber  lands,  and  a  sawmill  situated 
thereon^  more  particularly  described  here- 
inafter, which  mill  he  dei^ea  to  operate  for 
commercial  purposes,  and  furnish  from  hia 
said  timber  now  standing  and  growing  upon 
said  lands:  And  now,  In  consideration  of 
this,  and  the  hereinafter  premises,  the  sec- 
ond parties  hereby  undertake  and  agree  with 
the  first  party  to  proceed  on  the  1st  day  of 
January,  1891,  and,  at  their  own  expense  and 
labor,  to  cut  down,  and  to  convert  into  suit- 
able and  usual  saw  logs,  not  to  exceed  in 
any  Instance  twenty-four  feet  and  four  Inches 
In  length,  ♦  •  •  and  to  deliver  the  same 
upon  rollwaya  of  first  party,  ready  for  the 
saw,  at  first  party's  said  saw  mill,'*  sit- 
uated on  certain  premises  described  in  the 
contract,  "all  sound  flr,  tamarack,  and  pine 
timber  which  will  square  7  by  8  inches,  and 
make  merchantable  lumber,  which  is  stand- 
ing or  situated  upon"  certain  real  estate  in 
the  contract  described,  and  "to  furnish  all 
such  logs  to  first  party's  mill  ns  fast  as  said 
mill  can  saw  and  dispose  of  the  same,  to 
the  amount  of  at  least  35,000  scaled  feet  per 
day,  if  required  by  the  first  party.  All  of 
said  timber  is  to  be  scaled  by  a  competent 
acaler,  to  be  selected  by  both  parties,  as 
fast  as  delivered,  and  each  party  la  to  pay 


half  of  his  wages,  not  to  exceed  two  c&nts 
per  one  thousand  feet  In  case  that  the 
first  party  fails  to  provide  rollwaya  fast 
enough  for  second  party  to  place  the  same 
thereon,  then  the  logs  may  be  approximated 
on  the  bank,  but  the  same  Is  not  final  till 
on  the  rollway.  The  aforesaid  logs  are  all 
to  be  furnished  by  the  second  parties  to  the 
first,  as  aforesaid,  as  rapidly  as  possible,  and 
within  three  years  hereafter;  and  the  Bee- 
ond  partles'are  bound  herein  to  cut  over  the 
ground  so  as  not  to  cull,  or  take  from  the 
convenient,  and  neglect  the  remote,  portions 
of  the  ground  to  be  cut  over,  and  they  re- 
spond in  damages  tor  not  complying  with 
this  provision.  And  In  conidderatlon  of  which 
the  first  party  agrees  to  pay  the  second  par- 
ties for  said  logs,  after  they  are  scaled  and 
so  delivered,  two  dollars  and  fifty  cents  per 
one  thousand  feet,  such  payments  to  be 
OB  follow:  For  the  logs  furnished  during 
January  and  February,  1891,  to  be  paid  for 
on  the  first  day  of  April  followbig,  but  the 
second  parties'  orders  for  camp  supplies 
and  laborers'  necessary  wages,  shall  be  hon- 
ored by  first  party  In  the  mean  time  not  to 
exceed  la  the  aggregate  the  amount  due 
for  the  following  months,  it  shall  be  due 
and  payable  on  the  15th  day  of  the  month 
following  each  month  for  that  month.  The 
rollways  above  mentioned  are  to  be  built  and 
maintained  as  soon  aa  possible."  The  com- 
plaint avers  that  plaintiffs  entered  upon  the 
performance  of  the  contract  oa  the  1st  day 
of  January,  1891,  and  between  that  date 
and  the  1st  day  of  May  following  cut  and 
delivered  to  defendant,  as  provided  in  the 
contract,  about  998,000  feet  of  logs,  of  the 
stipulated  value  of  $2.50  per  thousand, 
amounting  in  the  aggregate  to  $2,505.02; 
that  no  part  of  the  same  has  been  paid,  ex- 
cept $1,873.72;  and  that  there  remains  due 
and  owing  from  said  defendants  the  sum  of 
$631.30  thereon.  The  answer  denies  that 
plalntlCTs  eut  and  delivered  on  the  rollways 
of  defendant,  as  provided  in  the  contract, 
any  other  or  greater  amount  of  logs  than 
137.276  feet,  of  the  contract  value  of  $343.19, 
and,  for  a  further  and  separate  defense,  avers 
that  on  or  about  the  8th  day  of  February, 
1801,  and  during  the  time  alleged  la  the 
complaint,  the  plaintiffs.  In  violation  of  the 
contract,  commenced  to  cut  and  deliver  other 
saw  logs,  and  between  that  time  and  the 
1st  day  of  May,  1891,  cut  and  delivered  at 
defendant's  sawmill  about  422.833  feet  of 
saw  logs,  In  the  aggregate,  and  no  more,  but 
not  as  agreed  by  the  plaintiffs  In  their  con- 
tract, the  terms  of  which  they  violated  as 
follows,  and  to  defendant's  special  damage 
thereby,  to  wit:  "That  In  cutting  said  tim- 
ber for  8.ild  saw  logs  the  plaintiffs  agreed. 
In  said  contract,  to  furnish  and  deliver  none 
but  such  as  should  be  suitable  and  usual 
saw  logs  for  defendant's  said  sawmill,  and 
the  commercial  purposes  thereof.  Tliat  said 
suitable  and  usual  saw  Jogs  'for  defendant's 
said  sawmill,  and  the  commercial  purposes 
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of  said  mm,  required  that  said  logs  Bhoold 
be  cnt  In  proportionate  qnanlittea,  ot  flie 
kngtha  ot  12H  feet,  14)6  <eet,  le^  feet.  20^« 
feet  and  24l^  feet;"  and  that  plahitUAi  weU 
knew  the  same  when  tb^  so  contracted, 
bat,  unmindful  of  thdr  said  agreement,  wlll- 
fnlly  and  perslstoitlr,  against  defendant's 
orders,  cat  neariy  all  of  said  logs  ot  from 
16^  to  17%  feet,  thus  lesTlng  an  overstoA 
of  one  length  of  Inmber.  and  that  the  balance 
was  of  nnmerchantable  lengths,  with  no  as- 
■ortment  for  commercial  purposes,  as  well 
as  a  waste  to  defmdant  In  his  timber  of 
nearly  a  foot  In  the  lengOi  ct  eadi  log,  to 
defendant's  damage  In  the  sum  of  $250. 
"That,  further,  the  plalnttffs  agreed,  by  their 
contract  to  cat  all  of  the  sound  flr,  tam- 
arack, and  pine  tim^r,  vt  a  certain  size, 
tm  the  groand  cnt  over,  and  not  to  coll  the 
same,  but  that  plaintiffs  violated  their  said 
ctmtract  1^  culling  and  wa8tlng,sald  timber, 
leaving  suitable  saw  logs  In  the  tops  left  on 
the  ground;  by  culling  the  trees  easiest  to 
get  at  leaving  those  requiring  more  labor 
and  time  to  so  convert  into  suitable  logs,  and 
deliver  the  same,  as  well  as  cutting  and 
delivering  a  lot  of  unsound  logs,  (wind  shaken 
and  decayed  In  nearly  20  per  cent  of  the 
lot,)  to  defendant's  damage  In  the  sum  of 
$350."  And,  as  a  further  defense,  the  an- 
swer alleges  that  during  the  period  from  the 
Slst  of  December,  1800,  to  the  1st  of  May, 
1S91.  the  defendant  advanced  and  paid  plain- 
tiffs, nnder  and  by  virtue  of  said  contract 
the  aggregate  sum  of  $2,263.88,  which  Is 
pleaded  as  a  counterclaim  and  set-off  to 
plaintiffs'  claim,  and  as  an  overpayment  of 
the  same.  The  reply  denies  all  the  ma- 
terial allegations  of  the  answer.  The  trial 
In  the  court  below  resulted  In  a  Judgment 
for  the  plalntUb.  from  which  tiie  d^endant 
appeals. 

R.  EaUm,  for  appellant  T.  H.  Omwfnd, 
for  respondents. 

BEAN,  J.,  (after  stating  the  facts.)  The 
first  error  assigned  and  relied  upon  for  a 
reversal  of  the  Judgment  relates  to  the  ac- 
tion of  the  trial  court  In  sustaining  objec- 
tions made  by  the  plaintiffs  to  questions 
asked  the  plaintiff  Johnson,  on  cross-exami- 
nation, AS  to  how  many  of  the  logs  delivered 
by  him  were  12  feet  long,  and  how  many 
of  other  l^gths,  and  also  In  sustaining  ob- 
jections to  the  following  questions  asked 
the  defendant  on  direct  examination: 
"What  Is  meant  by  the  term,  'commercial 
purposes,'  as  used  in  the  contract?"  "What 
does  the  term,  'suitable  and  usual  saw  logs,' 
as  used  in  the  contract  mean?"  "What 
diaracter  of  logs  does  the  commercial  char- 
acter of  that  mill  require?"  In  this,  we 
tfalnk,  there  was  no  error.  It  was  the  duty 
of  the  oonrt  and  not  the  witness  to  con- 
strue the  contract  and  define  the  meaning 
of  Uie  terms  used  therein.  If  the  words, 
"commercial  porposes."  and  "suitable  and 


usual  saw  logs,"  had.  bj  usage  or  custom, 
a  local  or  peculiar  signification,  as  defend- 
ant now  cont^ds,  and  were  so  used  and 
oBdoatood  by  the  parties  to  the  ccmtract 
It  would  have  been  competait  for  the  de- 
fendant to  have  shown  that  fact  by  the 
evidence  of  persons  who  had  sodi  knowl- 
edge of  the  practice  and  course  of  business 
In  that  particular  line  as  to  make  them 
competent  witnesses,  for  the  purpose  of  as- 
certaining the  sense  In  which  the  words 
were  used  In  the  contract  and  to  assist  the 
court  In  Its  construction.  Code,  |  697.  It 
was  not  however,  shown  In  this  case  that 
the  words  had  any  local  or  peculiar  signifi- 
cation, or  that  tbe  witness  was  qualified  to 
testify  upon  the  subject  Unless  tbe  words, 
"commercial  purposes."  and  "suitable  and 
usual  saw  logs,"  did  have  a  local  or  p» 
culiar  signification,  and  w«e  so  used  1^  the 
parties  in  making  the. contract  It  is  dear 
that  the  evidence  sou^t  to  be  dldted  from 
the  plaintiff  Johnson,  on  cross-examination, 
as  to  the  length  of  logs  delivered  by  him, 
was  incompetent  'or  the  contract  does  not 
provide  that  the  logs  shall  be  of  any  partic- 
ular length,  provided  they  do  not  exceed  24 
feet  and  4  Inches. 

2.  It  Is  also  claimed  that  the  trial  court 
erred  in  permitting  the  plalntlfh  to  prove 
that  after  the  commencement  of  this  action 
tbe  defendant  served  upon  them  a  written 
notice,  rescinding  the  contract  and  revising 
to  allow  them  to  proceed  further  thereimder. 
If  Is  difficult  to  perceive  upon  what  thjeory 
this  evidence  can  be  competent  under  the 
issues  herein.  This  action  was  commenced 
on  the  18th  day  of  May.  1891,  to  recover  an 
Installment  then  alleged  to  be  due  on  the 
contract  price  of  certain  logs  claimed  to 
have  been  cut  and  delivered  by  plaintiffs  to 
defendant  between  the  1st  day  of  January 
and  the  1st  day  of  May,  1891,  In  pursuance 
of  a  written  contract  between  the  parties, 
by  tbe  terms  of  which  all  logs  so  cut  and 
delivered  were  to  be  paid  for  by  the  10th 
day  of  May.  The  cause  of  action  bad  there- 
fore accrued,  according  to  the  allegations  cf 
the  complaint  at  the  time  this  action  was 
commenced,  so  that  proof  of  the  rescission 
or  attempted  rescission  of  the  contract  by 
defendant  after  the  commencement  of  the 
action,  could  in  no  way  tend  to  prove  any 
of  the  allegations  of  the  complaint  For  the 
plaintiffs  it  is  argued,  in  support  of  the  rul- 
ings of  the  court  In  admitting  this  evidence, 
that  it  was  competent  for  the  purpose  ct 
explaining  plaintiffs'  failure  to  put  the  logs 
on  the  rollways  according  to  their  contract 
prior  to  the  commencement  of  the  action. 
From  the  evidence  it  appears  that  part  of 
the  logs,  for  want  of  room,  bad  not  be«i 
placed  on  the  railways  at  the  time  the  ac- 
tion was  commenced,  but  had  been  ddlvered 
on  the  bank,  apinroxlmately  near,  as  stipu- 
lated in  the  contract  but  at  the  time  nottoe 
was  served  upon  plalntKEs  the  rollwa^  had 
beotHiie  empty,  and  thegr  wen  proceeding  to 
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put  the  logs  thereon  when  served  with  no- 
tice; and  hence  ft  la  claimed  the  evldeiice 
was  compet^t,  to  show  that  the  failure  to 
pat  the  logs  on  the  roUways  was  the  fault 
and  misconduct  of  the  defendant,  and  not 
of  the  plaintiffs.  But  the  notice  of  the  re- 
scission of  the  contract  does  not,  in  terms, 
forbid  the  delivery  of  the  logs  already  cut 
on  the  rollways,  and  the  plaintlfF  Johnson 
testified  that  he  refused  to  so  deliver  them 
unless  the  notice  was  withdrawn,  although 
the  defendant  told  him  to  do  so,  and  he 
would  pay  for  them;  so  that,  even  If  the 
delivery  of  the  logs  on  the  roUways  after 
the  commencement  of  the  action  would  en- 
title  plaintiffs  to  recover  therefor  In  this 
action,  such  delivery  was  not  prevented 
by  reason  of  the  conduct  of  the  defendant, 
and  hence  it  was  error  prejudicial  to  the  de- 
fendant to  admit  In  evidence  the  written 
notice  of  the  attempted  rescission  of  the 
contract  by  him. 

3.  Prom  the  evidence  It  appears  that  plain- 
tiffs had  cut  and  delivered  to  defendant  dur- 
ing the  months  of  November  and  Decem- 
ber, 1890,  about  600,000  feet  of  logs,  upon 
which  there  was  due  at  the  time  the  con- 
tract of  December  20th  was  entered  into 
about  $1,400.  After  the  December  ointract, 
defendant,  from  time  to  Ume,  advanced  and 
paid  to  plalntiffli  divers  sums  of  money  upon 
orders  drawn  upon  bim  by  them,  which  the 
pUntUf  Johnson  testified  were  not  drawn 
on  any  iiarticidar  fund,  until  after  March  8, 
1891,,  but  were  applicable  to  either  the  No- 
vember <nr  December  work,  or  the  work 
done  mider  the  contract,  and  that  "the  pay- 
m«it  of  the  $1,800  [credited  In  the  com- 
plaint] was  by  payment  on  our  orders  and 
accotmta  paid  defmdant  for  us.  I  taa- 
not  glre  items  that  were  paid  on  this 
contract  alon^  as  we  bad  a  nmning  account, 
and  he  owed  ns  for  woik  done  In  November 
and  December,  1880,  prior  to  tills  contract." 
'mtneflB  then  gave  an  itemized  statement 
ot  the  payments  made  after  tba  lat  6aj  of 
January,  1£01,  whidi  amounted  In  the  ag* 
^regate  to  $2,101.66,  and  then  says  that: 
"Part  of  that  amount  was  appllcaUe  to  the 
Korember  and  December  work.  I  do  not 
know  how  much.  Tbsn  were  payments, 
also,  made  in  November  and  December, 
1890,  on  the  woife  ot  those  two  months." 
The  defendant  testified  that  the  November 
and  December  work  amonnted  to  $1,473. 
according  to  a  settlement  between  him  and 
the  plaintiffs  made  on  Mandi  2,  1801,  and 
that  he  advanced  and  paid  to  plaintiffs  on 
the  Noveml>er  and  December  work,  and  on 
work  done  under  the  contract,  from  Novem- 
ber, 1890,  to  May  1,  1891.  a  total  sum  of 
$3,001.16,  giving -a  statement  of  the  items, 
and  that  said  items  were  paid  on  account, 
without  particular  application  to  either;  and 
he  also  put  In  evidence  the  vouchers  there- 
for. On  motion  of  the  idaintiffs  the  court 
withdrew  firom  the  Jury  aU  testimony  in 
regard  to  payments  not  made  on  the  om* 


tract  in  this  action,  and  the  checks,  receipts, 
and  orders  relating  thereto,  for  the  reason, 
as  the  bill  of  exceptions  states,  "that  it  In- 
cludes items  paid  on  the  November  and  De- 
cember work,  and  tlmt  the  payments  proved 
should  be  confined  to  payments  made  on  the 
contract"  It  appears  from  the  testimony 
of  both  the  plaintiffs  and  defendant  that  the 
payments  were  made  on  account,  without 
special  reference  to  the  November  and  De- 
cember work,  or  the  work  done  imder  the 
contract,  and  that  neither  party  was  able 
to  separate  the  amount  applicable  to  either 
account,  except  by  applying  to  the  contract 
the  balance  remaining  after  paying  for  the 
November  and  December  work;  and  under 
such  a  state  of  facts  It  seems  to  us  to  have 
been  error  for  the  court  to  undertake  to 
withdraw  from  the  consideration  of  the  Jury 
fill  testimony  In  regard  to  payments  not 
made  direct^  on  the  contract  in  this  action, 
and  confine  Uie  testimony  to  payments  made 
on  the  contract,  as  such  a  rule  would  virtu- 
ally deprive  the  defendant  of  all  evidence 
of  payments  on  the  contract  The  entire 
evidence,  It  seems  to  us,  should  have  gone 
to  the  Jury,  with  a  direction  to  apply  to 
the  contract  the  balance  remaining  after 
payment  for  the  November  and  December 
work. 

A.  The  next  and  remaining  alleged  error 
la  in  the  refusal  of  the  court  to  give  the 
following  Instmctiomi:  "By  the  terms  of 
the  contract  the  plaintiffs  could  not  cull 
the  timb^",  and  If  .they  cut  the  convenient 
timber,  to  the  ne^ect  of  the  remote  portions 
of  the  ground  moitioned.  they  are  respon- 
sible to  the  defendant  in  this  action  for 
such  damages  as  defendant  has  shown,  by 
tiie  proof,  he  has  sustained  by  reason  there- 
of." And:  "By  the  terms  of  the  cmitract 
the  plaintiffs  are  not  permitted  to  cat  idl 
the  near  timber,  ne^ecting  the  remote  unto 
all  the  near  timber  Is  removed.  The  con- 
tract, specifying  three  years  as  the  time  for 
completing  the  taking  off  of  said  timber, 
does  not  permit  plaintiffs  to  pc»tpone  Ae 
cutting  of  all  the  remote  timber  until  the 
last"  Conceding  these  two  instructlona  to 
hare  st&ted  the  law  oorrectly,  as  an  ab- 
stract proposition,  It  seems  to  ns  they  were 
not  applicable  to  any  issues  made  by  the 
pleadings  in  this  case.  The  alleged  breach 
of  the  contract  relied  upon  by  defendant, 
as  averred  In  the  answer.  Is  that:  "Plain- 
tiffs agreed,  1^  their  said  contract,  to  cut 
all  the  sound  fir,  tamarack,  and  pine  tim- 
ber, of  a  certain  size,  on  the  ground  cut 
over,  and,  further,  not  to  cull  the  same,  but 
that  plaintiffs  violated  their  said  contract 
by  culling  and  wasting  said  timber,  leaving 
suitable  saw  logs  in  tlie  tops  left  on  tlKt 
groimd;  by  culling  the  trees  eadest  to  get 
at  leaving  those  requiring  more  labor  and 
time  to  convert  into  sultatde  saw  logs,  and 
deliver  the  same,  as  well  as  cutting  and 
delivering  a  lot  of  unsound  logs,  (wind 
shaken  and  decayed  In  nearty  20  p«  cent. 
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of  fh»  lot,)  to  d^endant's  damage  of  $3.^; 
It  requiring  from  50  cents  to  a  dollar  a 
tttonsand  feet  more  to  utilize  the  timber  left 
on  the  ground,  and  in  Inconvenient  localities 
of  the  ground  cut  over,  than  the  contract 
price  of  plftintiffa."  This  allegation  is  not 
dear  and  distinct,  and  It  Is  difficult  to  deter- 
mine Just  what  the 'pleader  Intended;  but 
It  seems  that  the  more  reasonable  construc- 
tion of  the  allegation  Is  that  the  breadk  of 
the  contract  attempted  to  be  assigned  and 
relied  upon  is  for  culling  the  timber  on  the 
ground  cut  over,  and  leaving  suitable  tim- 
ber thereon,  not  cut  into  saw  logs,  and  cut- 
ting and  delivering  a  lot  of  unsound  logs. 
It  Is  not  alleged  that  respondents  had  vio- 
lated their  contract  by  cuttbig  all  or  any 
of  the  near  timber,  to  the  neglect  of  the 
remote,  or  by  cutting  the  convenient  tim- 
ber to  the  neglect  of  the  remote  portions 
of  the  ground  to  be  cut  over;  and  for  these 
reasons,  and  upon  this  construction  of  the 
allegations  of  the  answer.  It  seems  to  us 
that  the  instructions  asked  and  refused  at- 
tempted to  presrait  to  tbe  jury  a  question 
not  made  by  the  pleadings,  and  therefore 
were  propwly  refused.  It  follows  that  the 
Judgment  must  be  reversed,  and  a  new  tilal 
ordered. 

.    (H  Or.  298) 

STATE  V.  FLBTOHBE. 
(Saprane  Coort  of  Oregon.  June  28,  1883.) 
Homicide— Dti NO  DscLAiuTioNa— CoitrBSSiox  or 

TbiKO  pEltSON  —  EXPKRIHKNTS  WITS  PiSTOL  — 

Impbachhbnt. 

1,  Deceased,  while  In  a  semicomatose  con- 
ditioQ,  dae  to  a  gunshot  wound,  from  which  he 
Berer  rallied,  and  which  speedily  proved  fatal, 
and  after  sayine,  at  intervala,  that  he  could 
not  live,  declared  to  persona  present  the  person 
who  shot  him.  tfeld  admisdble,  as  a  dying  dec- 
laration made  nnder  a  sense  of  impending 
death. 

2,  The  exclusion  of  evidence  tending  to 
impeach,  by  showinc  inconsistent  statements  on 
the  part  of  a  witness,  is  harmless,  where  the 
witness  has  himself  admitted  making  such 
Statements. 

3,  Refusal  to  permit  the  defense,  on  a  trial 
for  murder,  to  experiment  with  pistol  and  cart- 
ridges found  on  defendant,  for  tbe  purpose  of 
showing  that  a  ball  from  the  pistol  would  pen- 
etrate furiber  into  the  woodwork  of  the  room 
where  deceased  was  shot  than  the  balls  from 
the  pistol  probably  used,  is  not  erroneous, 
where  the  conditions  as  to  position,  distance, 
etc,  are  not  shown  to  be  the  same. 

4,  Evidence  of  a  confession  of  gniit  by  a 
third  person,  who  has  since  diBappeered,  of  pre- 
vious threats  made  by  such  person,  and  of  the 
fact  that  he  had  been  seen  within  a  few  miles 
of  the  homicide  a  few  hours  after  it  had  been 
committed,  coming  from  that  direction.  Is  the 
merest  hearsay,  not  affording  any  reasonable 
presumption  of  fcuIH  or  innocence  on  the  part 
of  defendant,  and  is  hence  Inadmissible. 

Appeal  from  drcolt  court,  Umatilla  coun- 
ty; James  A  Fee^  Judge. 

Frank  Fletclier  appeals  from  a  conviction 
of  murder  In  the  second  degrea  Affirmed. 

J.  O.  Leasure,  for  appellant.  Chas.  F. 
Hyde,  Dist.  Atty.,  and  Geo.  F.  Chamber- 
lak,  Atty.  Gen.,  for  the  State. 


BEAN,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  of  murder  in  the  sec- 
ond degree,  fn  killing  one  Charles  Petre,  and 
assigns  error  hi  tbe  admisslwi  and  rejection 
of  evidence  by  the  trial  courL 

1.  A  question  is  made  that  the  ante  mor- 
tem declarations  of  the  deceased  were  Im- 
properly admitted,  because,  it  is  claimed, 
the  evidence  does  not  show  that  they  were 
made  under  a  sense  of  Impending  death. 
The  deceased  was  shot  through  the  head 
abont  11  o'clock  on  the  evening  of  the  9th  of 
November,  1892,  while  in  bed,  from  the  ef- 
fects of  which  he  died  about  3  o'clock  on  the 
second  day  thereafter.  It  appears  from  the 
testimony  of  Frank  Ollnger,  a  boy  abont  11 
years  old  who  was  the  only  eye-witness  to 
the  horalcide,  that  soon  after  the  shooting 
the  deceased  got  out  of  bed,  and  tried  to 
build  a  fire;  then  he  attempted  to  wash  the 
blood  from  his  person,  and  close  the  door, 
but  went  back  to  bed,  saying  he  "was  shot 
through  the  head,  and  did  not  think  he 
would  live,  becatise  he  was  hurt  too  bad." 
When  visited  by  the  physicians,  on  the  after^ 
noon  of  the  following  day,  he  was  found  ht 
a  semicomatose,  but  conscious,  condition,— 
capable,  when  aroused  or  spoken  to,  of  an- 
swering intelligently  such  questions  as  were 
propounded  to  him.  The  witness  Martin  tes- 
tifies that  he  called  at  the  residence  of  the 
deceased  about  4  o'clock  on  the  day  fc^ow- 
Ing  the  shooting.  Just  as  the  physicians  were 
leaving,  and  remained  about  two  hours.  At 
intervals  during  the  time  he  was  there  the 
deceased  used  the  expression,  "My  God,  I 
can't  live,"  and,  after  be  had  used  this  ex- 
pression several  times,  the  witness  says:  "I 
went  back  to  the  bed  where  he  was  lying, 
and  spoke  to  him,  and  took  him  by  the  hand, 
and  said.  'Charley,  do  you  Itnow  me?'  and 
he  hocked  the  blood  out  of  his  mouth,  ^d 
said,  'Mr.  Martin.'  I  said,  'Charley,  this  is 
a  horrid  bloody  affair.'  I  said,  'Who  did  it?' 
and  he  said  'Frank  Fletcher,'  and  he  said 
that  Just  one  time.  He  seemed  to  be  sutfer- 
ing  greatly,  and  I  thought  he  would  rally,  and 
I  would  have  a  further  conversation  with 
him. .  I  thought  it  was  not  right  to  talk  with 
him."  Statements  as  to  the  person  who  com- 
mitted the  crime,  similar  to  thcwe  made  to 
tbe  witness  Martin,  were  also  made  by  the 
deceased  to  the  attending  physicians  and  the 
deputy  sheriff  a  short  time  l>efore  Martin 
called,  and  to  one  Irons,  about  9  o'clock  of 
the  same  evening,  and  while  he  was  In  about 
the  same  physical  condition.  Under  these 
circumstances,  we  think  the  declarations 
were  competent  evidence.  Here  was  a  man 
lying  on  his  bed.  In  a  semicomatose  condition, 
suffering  from  a  mortal  gunshot  wound,  from 
which  ho  never  rallied,  and  which  speedily 
proved  fatal,  and  declaring  at  intervals  that 
he  could  not  live.  Not  a  word  seems  to  have 
been  said  by  the  physicians,  the  deceased, 
or  any  one  else,  indicating  that  there  was  the 
slightest  hope  of  his  recovery,  or  that  he 
bad  In  any  way  dianged  hla  opinion  aa  to 
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the  resolt  of  the  wound,  as  expressed  to  the 
boy  OUnger  on  the  >  evening  before.  When 
we  consider  these  drcnmstonces,  and  hia 
physical  condition,  of  which  he  was  mani- 
festly cotiscIouB,  we  cannot  donbt  that  he 
was  under  a  sense  of  impending  death  at  the 
time  the  declarations  admitted  in  evidence 
were  made.  To  render  the  declarations  of 
a  deceased  person  evidence,  it  must  appear 
that  they  were  made  under  a  sense  of  im- 
pending death,  and  when  the  deceased  liad 
no  hope  of  recovery;  but  it  Is  not  neces- 
sary to  prove  the  ^stence  of  such  belief 
by  any  express  statements  of  the  deceased, 
but  it  may  be  inferred  from  all  the  circum- 
stances. "It  is  enough,"  says  Mr.  Greenleaf, 
"If  It  satisfactorily  appear,  in  any  mode, 
that  they  were  made  under  that  sanction; 
whether  it  be  directly  proven  by  the  express 
language  of  the  deciarant,  or  be  Inferred 
from  his  evident  danger,  or  the  opinion  of 
the  medical  or  other  attendants  stated  to 
him,  or  from  his  conduct,  or  other  circum- 
stances of  the  case,  all  of  which  are  resorted 
to  in  order  to  ascertain  the  state  of  the 
declarant's  mind."  1  Greenl.  Ev.  §  168;  Kerr, 
Horn.  S  412;  People  v.  Simpson,  48  Mich. 
474,  12  N.  W.  Rep.  662;  Pitzgenild  v.  State, 
11  Neb.  577,  10  N.  W.  Rep.  495;  State  t. 
Johnson,  (S.  C.)  1  8.  B.  Rep.  510,  9  Crim. 
Law  Mag.  451,  and  note. 

2.  The  witness  OUnger,  who  at  the  same 
time  was  shot  In  the  neck  and  hand,  re- 
mained alone  all  night  with  the  deceased, 
and  in  the  morning  started  to  his  own  home, 
aboat  a  mile  and  a  quarter  distant,  but  re- 
turned because,  as  he  testified,  he  was  afraid 
that  two  persons  whom  he  saw  going  from 
the  bam  along  the  fence,  but  did  not  recog- 
nize, would  kill  him.  An  attempt  was  made 
by  the  defendant  to  impeach  this  witness 
by  showing  that  he  had  stated  to  one  Jesse 
McKlnney,  or  in  his  presence,  that  one  of 
the  men  he  saw  coming  from  the  bam  on 
the  morning  after  the  shooting  was  the  de- 
fendant, but,  on  an  objection  by  the  state, 
the  evidence  was  rejected.  The  object  of 
this  proposed  evidence  was  to  Impeach  the 
witness,  by  showing  that  he  had  made  state- 
ments out  of  court  taconslstent  with  his  tes- 
timony. But,  Jf  the  court  below  was  in  er^ 
ror  in  supposing  that  a  proper  foundation 
had  not  been  laid  for  its  admission,  the  ex- 
closion  of  the  evidence  was  harmless  error, 
because  the  witness  admitted  on  the  stand 
that  he  had  so  stated  to  different  persons; 
and  when  we  rememljer  that  he  claims  to 
have  recognized  the  defendant,  at  the  time 
of  the  shooting,  as  one  of  the  persons  who 
so  foully  attempted  to  murder  him,  it  is  not 
surprising  that  on  the  following  morning, 
alone  in  the  mountains,  a  mile  and  a  quar- 
ter from  home,  and  suffering  from  his 
wonnds,  the  boy  should  have  thought  or  im- 
agined that  one  of  the  persons  he  saw  com- 
ing from  the  bam,  as  he  supposed,  was  the 
defendant. 

3.  The  next  assignment  of  error  Is  In  the  r»> 


fusal  of  the  court  to  permit  the  defense  to 
use  the  pistol  and  cartridges  fotmd  on  the 
person  of  the  defendant  at  the  time  of  his 
arrest,  and  admitted  in  evidence,  for  the  pur^ 
pose  of  testing  the  shooting  capacity  of  the 
pistol,  by  shooting  into  a  section  of  a  log 
taken  from  the  cabin  in  wMch  the  deceased 
was  shot,  for  the  purpose  of  showing  that  a 
ball  from  the  pistol  would  penetrate  ranch 
further  into  the  wood  than  the  evidence 
showed  was  done  by  the  pistol  that  probably 
did  the  killing.  The  evid^ce  tends  to  show 
that  about  11  o'clock  on  the  night  of  the 
shooting,  after  the  deceased  and-  the  t}oy 
Ollnger  had  gone  to  bed,  two  persons  came 
to  the  house,  and  knocked  on  the  door,  when 
deceased  told  them  to  come  in,  which  ,  they 
did  by  bursting  the  door,  and  said:  "Money 
or  your  brains."  The  deceased  told  them  he 
had  no  money,  whereupon  they  demanded 
Jewelry,  wliich  being  refused,  they  com- 
menced flrfng,  and  fired  about  10  or  12  shots 
in  all.  some  taking  effect  bi  the  wall  of  the 
house.  It  was  not  shown  from  what  points 
or  position  in  the  room  any  of  the  balls  Im- 
bedded in  the  walls  were  fired,  or  that  the 
cartridges  were  die  same  as  those  in  evi- 
dence, or  that  the  distance  from  wbleh  the 
shots  were  fired  was  known,  or  that  any  of 
the  conditions  imder  which  it  was  proposed 
to  experiment  with  the  pistol  existed  at  the 
time  the  shots  were  fired  into  the  walL 
Without  such  a  showing,  it  Is  manifest  there 
was  no  error  In  the  ruling  of  the  court.  Ex- 
periments of  this  nature,  to  fumlsh  data  for 
certain  Inferences,  must  'be  based*  as  nearly 
as  possible,  npcm  otmdiUons  and  circum- 
stances like  those  existing  In  the  case  on 
trial;  otherwise,  the  tendency  is  to  mislead 
and  confuse  the  Jury.  State  v.  Justus,  11 
Or.  179,  8  Pac.  Rep.  337;  Com.  v.  Piper,  120 
Mass.  185.  It  was  not  shown  in  this  case 
that  there  was  any  similarity  In  the  condi- 
tions imder  h'hich  It  was  proposed  to  make 
the  experiment  and  those  existing  at  the 
time  tbe  shots  were  flrod  Into  the  wall,  and 
hence  there  was  no  errcHr  m  tne  mliug  of  the 
court, 

4.  The  next  assignment  of  error  Is  In  the 
refusal  of  the  court  to  allow  the  defendant 
to  prove  by  A.  J.  Denniston,  Henry  Jnmes, 
Ed.  Brown,  and  other  witnesses,  that  the 
said  A.  J.  Denniston  has  a  son  by  the  name 
of  Walter,  about  20  years  of  age,  light  com- 
plexion, and  a<bout  the  same  stature  of  the 
defendant,  who,  In  the  month  of  November 
prior  to  the  murder,  threatened  to  klU  the 
deceased  because  of  some  trouble  with  his 
father,  and  on  the  morning  of  the  10th  of 
November,  between  the  hours  of  3  and  4 
o'doclc,  Walter,  accompanied  by  anotiier  per- 
son, of  about  his  own  age,  came  don-n  from 
off  tiie  mountain,  from  the  direction  of 
Fletcher's  mill,  stopped  at  the  warm  springs, 
about  five  miles  from  deceased's  cabin,  and 
called  his  father  out  of  bed,  and  told  him 
that  he  had  come  to  see  him  for  the  last 
thne,— "that  be  had  kUled  that  aoa  of  m 
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>f  a  Petre,  imd  his  Idd;"  tbat  at  this 
Valter  DMiniston  had  on  clothing  cor- 
iing  with  that  woni  by  the  defendant 
time  of  the  kiuing,  as  described  by 
►y  OUnger;  that,  immediately  after 
:  this  statement  to  his  father,  Walter 
a  cmapanion  left  the  warm  springs, 
s  present  wherieabouts  is  unknown, 
'stimouy  was,  we  think,  clearly  inad- 
e.  There  was  no  eYldence  whatever 
;  to  connect  Walter  Dennis  ton  with 
nmission  of  the  crime,  excepting  his 
ImlBslon  and  his  previous  threats,  and 
e  was  seen  five  miles  from  the  place 
bomidde  four  or  five  hours  after  it 
>mmitted,  coming  from  the  direction 
tcher'9  mill,  wearing  clothing  corre- 
jg  wi\h  that  worn  by  one  of  the 
parties,  as  described  by  the  boy  Ol- 
Such  evid^ce  affords  no  reasonable 
ption  or  inferraice  as  to  the  gviUt  .  or 
ice  of  the  defendant,  and  Is  res  inter 
;ta,  and  the  merest  hearsay.  In  Green- 
People,  85  N.  T.  76,  the  defendant, 
in  indictment  for  murder,  and  against 
the  evidence  was  only  circumstantial, 
in  evidence  a  letter  written  by  one 
Kellogg  to  his  brother,  which,  among 
things,  contained  the  followhig  lan- 
"Tell  me  all  about  the  murder.  If 
nk  it  all  rl^t,  tell  them  I  am  In  La- 
,  and  if  they  want  me  they  can  come 
t  me,"— and,  in  connection  with  this 
also  ofTered  the  testimony  of  a  wit- 
show  the  declarations  of  Kellogg  and 
>ther  and  another  person,  made  a 
ime  after  the  murder,  at  a  place  about 
lurtha  of  a  mile  distant  The  witness 
r'akened  by  the  barking  of  a  dog  about 
ik  in  the  morning,  and  on  looking  out 
window  he  recognized  the  two  Kel- 
nd  one  Tttplin,  who  had  a  double  bar- 
im,  and  a  bag  with  something  in  it 
testifying  to  tbe  suspicions  conduct 
parties,  the  nrisoner's  counsel  offered 
'e  by  the  witaess  that  Taplin  said  to 
Uc^gs,  "You  -were  damned  fools  to  do 
I  one  of  the  Kelloggs  replied,  "If  we 
•t  done  It,  we  should  all  have  l>eca 
It  was  held  this  evidence  was  proi>- 
xlnded;  Miller,  J.,  saying:  "Even  If 
ter  oould  be  i^ord^  as  a  oonfesBion 
logg  that  he  committed  the  murder, 
only  the  declaration  of  a  third  party, 
ly  hearsay  testimony,— and  upon  no 
evidence  admissible.  If  such  declara- 
vere  competent  upon  any  trial  for 
le,  th^  would  tend  dea^  to  ccmfuBe 
y,  and  to  divert  their  attsitlon  from 
tl  IsBoe.  The  letter  did  not  tend  to 
h  that  Kellogg  committed  the  offense, 
■t  a  part  of  the  res  gestae^  and  in  no 
elleved  the  pilBoner  from  the  charge 
Icli  he  was  npon  trial,  or  raised  any 
pUon  that  i^llogg  was  the  guilty 
Gonfesslcxis  of  this  character  are 
nes  made  to  screen  (lenders,  and  no 
better  established  than  that  extra- 
v^.no.11— 37 


Judical  statements  of  third  persons  are  In- 
admissible. •  ♦  •  WhUe  evidence  tending 
to  show  that  another  party  might  have  com- 
mitted the  crime  would  bo  admissible,  be- 
fore such  testimony  can  be  received  there 
must  be  such  proof  of  connection  with  it 
such  a  train  of  facts  or  circumstances,  as 
tend  clearly  to  point  out  some  one  besides 
the  prisoner  as  the  guilty  party.  Remote 
acts,  disconnected,  and  outside  of  the  crime 
itself,  cannot  be  separately  proved  for  such 
a  purpose.  In  considering  the  question,  we 
have  carefully  examined  the  numerous  au- 
thorities cited  to  BUS  tarn  the  portion  that 
the  evidence  was  competent  and  none  of 
them  bold  that  under  such  circumstances  it 
could  lawfully  be  received,  and  It  was  neither 
admissible  alone,  nor  in  connection  with  the 
letters  referred  to."  In  West  v.  State,  76 
Ala.  98,  It  was  held  ttiat  the  admission  or 
confession  of  another  person,  made  on  his 
deathbed,  that  he  committed  the  crime,  is 
mere  hearsay,  and  not  admissible  as  evi- 
dence in  the  case.  In  Walker  v.  State,  6 
Tex.  App.  576,'on  an  indictment  for  murder. 
It  was  held  InctKnpetent  for  the  accused  to 
prove  that  a  very  short  time  before  the 
homicide  a  person  other  than  the  accused 
made  threats  to  take  the'  life  of  the  deceased, 
the  court  saying:  "The  issue  of  the  trial  was 
the  guilt  or  limocence  of  the  defendant  on 
trial  Evidence  is  admissible  If  it  tends  to 
prove  the  issue,  or  constitutes  a  link  in  the 
chain  of  proof;  and  this  seems  to  be  the 
limit  and  excludes  all  evidence  of  collateral 
facts,  or  those  which  are  Incapable  of  afford- 
ing any  reosonable  presumption  or  Inference 
as  to  the  principal  fact  or  matter  in  dispute, 
and  for  the  good  reason  stated  for  the  rule 
by  Mr.  Greenleaf,  that  such  evidence  tends 
to  draw  away  the  minds  of  the  jury  from 
the  point  In  issue,  and  to  excito  prejudice, 
and  mislead  them.  1  GreenL  Ev.  §§  51,  52." 
So,  In  the  case  of  State  v.  Davis,  77  N.  C. 
483,  which  was  also  an  IntUctment  for  mur- 
der, the  prisoner  proposed  to  prove  by  one 
Pec^  '*that  George  Nidcs  hnd  malice  toward 
the  deceased,  and  had  a  motive  to  take  hia 
Ufe,  and  opportunity  to  do  so,  and  bad 
threatened  to  do  so  before  the  court."  He 
farther  ofFwed  to  prove  by  one  Bice  "that 
one  Peck  tockk  a  gun,  and  went  In  the  direc- 
tion of  ttie  house  of  the  deceased,  with  the 
threat  that  he  was  going  to  kill  the  de- 
ceased, some  time  before  the  deceased  was 
killed."  This  evidence  was  held  incompe- 
tent, the  court  saying:  "Both  ^ceptlons 
are  untenable,  and  have  be«i  repeatedly 
so  held  by  this  court,  —  the  first,  be- 
cause they  are  declarations  of  a  third 
par^,  and  are  res  biter  alios  acta,  and 
have  no  legal  tendem^  to  establish  the  In- 
nocence of  the  prisoner;  and  'fbe  second,  for 
the  same,  and  thQ  additional  reason  that  the 
time  la  too  vaguely  and  Indefinitely  set 
forth.  •  •  •  Smdi  evidence  Is  Inadmlsd^ 
ble  because  It  does  not  tend  to  establish  the 
corpus  delicti.  Unquestionably,  it  would  have 
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been  competent  to  prove  tbat  a  third  party 
killed  the  deceased,  and  not  the  prisoner. 
But  this  could  only  have  been  done  by  proof 
connecting  Pedc  with  the  fact;  that  ie,  with 
the  perpetration  of  some  deed  entering  into 
the  crime  itself.  Direct  evidence  connecting 
Pock  with  the  corpus  delicti  would  have 
been  admissible.  After  proof  of  the  res 
gestae  constituting  Peck's  alleged  guilt  had 
been  given,  it  might  be  that  the  evidence 
which  was  offered  and  excluded  In  this  case 
would  have  been  cwnpetoit  In  confirmation 
of  the  direct  testlm(Hiy  connecting  him  with 
the  fact  of  killing.  No  anidi  tiUrect  testimony 
•waa  offered  here.  It  la  unnecesaaiy  to  elab* 
orate,  as  the  questions  of  evidence  here 
made  have  been  fully  disonssed  and  dedded 
by  this  court  In  many  cases."  Indeed,  ibere 
seems,  to  be  an  absolute  unanimity  In  the  de- 
cbaons,  In  holding  that  It  Is  gohig  for  enough 
In  favor  ot  the  accused  to  allow  him  to  ex- 
culpate himself  by  showing  the  fact  of  an- 
other's guilt  by  some  appropriate  evidence, 
directly  connecting  that  person  with  the  cor- 
pus delicti;  and.  In  criminal  (Atses,  mere  evi- 
dence of  confession  of  guUt  1^  a  third 
person,  or  of  threats  made  by  sucb  person 
against  deceased,  is  (dearly  Inadmlsritde. 
Bish.  Crim.  Proc  1*623;  Whart  Grim.  Ev. 
§  225;  Whart.  Horn.  I  603;  4  Amer.  A  Eng. 
Bnc.  Law,  866,  and  authorities  dted;  State 
v.  Benudet,  53  Conn.  536.  4  AtL  Bep.  237; 
Woolfolk  v.  State.  81  6a.  551.  8  S.  B.  Rep. 
724;  Id..  85  Oa.  69,  U  a  E.  Rep.  814;  State 
T.  Bishop,  73  N.  a  44;  Rhea  t.  State,  IB 
Tenn.  WI. 

The  other  asdgmnents  of  error  In  the  rec- 
ord have  been  carefully  examined  and  con- 
sidered, and  we  And  no  error  therein.  The 
Judgment  of  the  court  below  vlU  therefore 
be  affirmed. 


(IS  Goto,  easy 

In  re  PACKER. 
(Sniffeme  Court  of  Colorado.   Jane  19,  1893.) 

HOHICIDB— COKflOLtDATtON  OF  CAaBS— JCDOHBNT 

— Sbntbncss. 

1.  Five  separate  Indlctmenta  for  hornlcide 
were  found  againat  defendaot,  and  the  cases 
were  consolidated  and  tried  together.  A  ver- 
dict wtin  returned  Tinding  him  guilty  of  man- 
slauzliter,  as  charged  In  the  indictment,  for 
tlie  liilimg  of  B.;  further  findin;  him  guilty 
of  manslaughter,  as  charged  in  the  indictment, 
for  tbp  Iiiliine  of  N.;  and  so  for  the  remain- 
ing three  Inuictmeats.  There  was  but  one 
Judgment  and  seutence,  providing  for  imprisou- 
iQcnt  for  a  continuous  term  of  40  years: 
"i-^igbt  years,  for  the  voluntary  manslaugUter 
of  ease  No.  237;  on  the  expiration  of  said 
term  of  eight  years,  eight  further  years,  for 
the  voluntary  manslaughter  of  B.,  case  No. 

-  238:"  and  so  on  for  the  remaining  three  cases, 
tfdo,  that  this  was  suffident,  without  a  sep- 
arate entry  of  Judgment  in  each  case. 

2.  Under  Mills*  Ann.  St.  9  3453,  providing 
that  when  any  convict  shall  have  been  com- 
mitted under  several  convictions,  with  separate 
sentences,  th^  shall  be  construed  as  one  con- 
tinuous sentence,  said  section  having  been 
passed  as  part  of  Geo.  Laws  1877,  p.  681, 


providing  for  a  deduction  from  sentence  for 
good  l)enaTior,  the  deduction  to  increase  one 
month  per  year  until  it  amounts  to  six  months 
a  year,  a  sentence  may  be  imposed  to  com- 
mence in  the  future  at  the  e^qntation  of  an- 
other soitence. 

Petition  of  Alfred  Packer  for  a  writ  of  ha- 
beas corpus.  Writ  denied. 

The  other  facts  fully  appear  in  the  fbllow- 
Ing  statement  by  HAYT,  C.  J.: 

At  the  April  term,  A.  D.  1883,  of  the  dis- 
trict court  of  Hinsdale  county,  the  grand 
Jury  returned  five  separate  Indlctmenta  for 
murder  against  this  petitioner.  The  cases 
were  afterwards  docketed  In  the  district 
court,  numbered,  respectively,  237,  238,  239, 
240,  and  241.  The  indictments  all  charged 
that  the  oCtenses  were  committed  by  the  pris- 
oner In  Hinsdale  county,  on  the  Ist  day  of 
March.  1874.  In  the  first  of  these  Indict 
mentfl  he  was  charged  with  the  murder  of 
Israel  Swan;  in  the  second,  with  the  mur- 
der of  Shannon  Wilson  Bell;  in  the  third, 
with  the  murder  of  Frank  Miller;  in  the 
fourth,  with  the  murder  of  George  Noon: 
and  In  the  fifth,  with  the  murder  of  James 
Humphrey.  At  the  same  term  of  court  to 
which  the  Indictments  were  returned,  the 
petitioner  was  put  upon  trial  for  the  murder 
of  Israel  Swan.  As  a  result  of  this  trial, 
a  verdict  of  guilty  as  charged  In  the  indict* 
ment  was  returned,  the  Jury  further  finding 
that  the  killing  was  premeditated.  Upon  the 
verdict  the  prisonw  was  thereafter  aen- 
fenced  to  be  executed.  Thereupon  a  writ  of 
error  was  sued  out  from  this  court  As  the 
result  of  the  proceedings  in  ttds  court,  ttie 
Judgment  of  the  court  bdow  was  reversed, 
the  reversal  being  based  up«i  tbe  grounil 
that  the  sections  of  the  Criminal  Code  wbiiA 
authorized  and  prescribed  the  pnnishmmt 
for  murder  were  r^ealed  by  the  legislature, 
without  a  saving  clause,  after  the  crime  was 
committed,  but  before  the  conviction  com- 
plained of.  After  that  cose  had  berai  remand- 
ed to  the  district  court  of  Hinsdale  county, 
all  the  causes  were  taken,  by  a  change  of 
venue,  to  the  county  of  Gunnison.  In  the 
county  ot  Gunnison  the  causes  came  on  for 
bearing  at  the  regular  Ju^  term.  1888^  and, 
upmi  the  motion  of  the  district  attorney, 
they  were  consoUdated  tor  triaL  Tbraeaf  ter 
Uie  causes  were  called  tor  trial,  and  an  sub- 
mitted to  one  Jury.  As  a  rMult  of  that 
trial,  the  Jury  returned  the  following  ver* 
diet:  "We,  the  Jury,  find  ttie  defoidant 
guilty  ot  voluntary  manslaughter,  as  chained 
In  the  indictment,  for  the  killing  of  Shannon 
Wilson  Bell;  and  we  further  find  defendant 
guilty  of  voluntary  manslav^ter,  as  charged 
in  the  indictment,  for  th.6  killing  of  Gecwge 
Noon;  and  we  farther  find  defendant  guUty 
of  voluntary  manslaughter,  as  charged  In  the 
Indictment,  for  the  killing  of  Israd  Swan; 
and  we  further  find  defaidant  guilty  of 
voluntary  manslaughter,  as  charged  In  the 
iudictmcnt,  for  the  killing  of  Frank  Miller; 
and  we  further  find  the  defendant  guilty  of 
voluntary  manslaughter,  as  charged  In  the 


Digitized  by  Google 


Colo.) 


IN  BE  FACKEB. 


579 


taidlctiiien^  for  ttie  uning  of  James  Hnm- 
phr^.**  Mothms  tor  new  trial  and  In  arrest 
of  Jndgmoit  w««  made  and  ovemiled. 
Thereupon  the  prisoner  was  sentenced  as 
follows:  "Tfa««fore,  It  is  ordeied  and  ad- 
judged by  the  court  that  the  said  defendant, 
Alfred  Packer,  be  taken  from  the  bar  of  this 
court  to  the  common  Jail  of  Gunnison  county, 
from  whence  he  came,  and  from  thence,  by 
the  sberiir  of  said  Gunnison  county,  with  all 
oonTenlent  speed,  to  the  penltentlatr  of  this 
state,  at  Canon  City,  and  be  delivered  to~  the 
warden  or  ke^>er  of  said  penitentiary;  and 
the  said  warden  or  keeper  Is  hereby  required 
and  commanded  to  take  the  body  of  the  said 
defendant,  Alfred  Packer,  and  Confine  him  In 
said  penitentiary,  In  safe  and  secure  custody, 
for  and  during  one  continuous  term  of  forty 
(40)  years  from  and  after  the  deUvery  there- 
of which  said  term  Is  divided  and  made  more 
spe<Hflc  as  follows,  to  wit:  Eight  years, 
for  the  volimtary  manslaughter  of  Israel 
Swan,  cose  No.  237;  on  the  expiration  of 
said  term  of  eight  years,  eight  further  years, 
for  the  voluntary  manslaughter  of  Shannon 
Wilson  BeU,  case  No.  238;  at  the  expiration 
of  said  last-mentioned  term,  for  the  term 
of  eight  years  additional,  for  the  voluntary 
manslaughter  of  Frank  Bflller,  case  No.  239; 
at  the  expiration  of  said  last-mentioned  term, 
for  the  period  of  eight  years  additional,  for 
the  voluntary  manslaughter  of  George  Noon, 
case  No.  240;  at  the  expiration  of  the  said 
last-mentioned  term,  for  the  period  of  eight 
years  additional,  for  the  volmitary  man- 
slaughter of  James  Humphrey,  case  No.  241, 
—at  hard  labor,  and  tliat  he  be  thereafter  dte- 
oharged."  The  prisoner,  having  served  out 
sentence  In  case  No.  237,  now  applies  to  this . 
court  to  be  discharged,  upon  habeas  corpus, 
from  further  Imprisonment 

John  H.  Smith,  tor  petitioner.  Ev^ne  Eng- 
Iey»  Atty.  Gen.,  and  H.  N.  Sale,  tor  the 
People. 

HAYT,  C.  X,  (after  stating  the  facts.)  It 
Is  contended  that  the  district  court  had  no 
power  to  order  a  consolidation  of  the  five 
cases.  It  Is  to  be  noticed.  In  limine,  that  only 
Jurisdictional  questions  can  be  reviewed  in 
this  proceeding  by  habeas  corpus,  leaving 
the  parties  aggrieved  by  any  step  that  Is 
merely  erroneous  to  the  usual  remedy  by  a 
writ  of  error.  Ex  parte  Famham,  3  Colo. 
545.  Whether  it  was  error  to  consolidate 
these  cases  for  trial,  and  submit  them  to 
one  Jury,  are  questions  that  are  not  properly 
before  us  upon  this  application.  The  dis- 
trict court  having  jiuisdiction  of  the  defend- 
ant, and  Jurisdiction  of  the  offenses  charged, 
when  the  application  for  the  consolidation 
was  presented.  It  bad  Jurisdiction  to  deter- 
mine that  application.  If  it  erred  in  its  con- 
(dusion.  such  error  In  no  way  affected  Its 
Jurisdiction.  In  other  words.  It  had  power 
to  make  an  erroneous  order,  as  well  as  a 
"kcrect  one.  We  do  not  undentand  counsel 


to  contest  this  wdl-estsbllshed  principle. 
Th^  daim,  however,  llie  rii^t  to  haTe  re- 
viewed In  this  proceeding  the  final  judgments 
and  the  power  of  the  court  to  enter  the  some, 
and  say  that,  tnddratally,  tlie  whole  record 
Is  before  us,  for  ttie  pnrprae  of  deciding 
whether  the  district  court  had  power  to  en- 
ter the  several  Judgments  and  Inflict  the  ac- 
cumulated punishments  ordered. 

A  specific  objection  made  to  this  record  Is 
that  It  shows,  as  it  is  claimed,  that  the  five 
cases  were  consolidated  for  trial  under 
No.  237,  and  that  In  that  case  only  was  a 
trial  had,  and  a  verdict  of  guilty  rendered; 
hence  It  Is  argued  that  but  one  Judgment 
could  properly  be  entered,  and  but  one  sen- 
tence Imposed.  Without  doubt,  the  tisual  and 
better  course,  where  cases  are  consolidated 
for  trial,  is,  after  the  trial  is  over,  to  enter 
Judgment  In  each  case,  the  same  as  if  sepa- 
rate trials  had  been  had.  Parker  v.  People, 
13  Colo.  155,  21  Poc.  Rep.  1120.  An  exam- 
ination of  the  record  In  this  case  discloses 
that  practically  this  result  wos  reached  by 
the  district  court.  That  the  Jury  intended 
to  and  did  convict  the  defendant  for  the  five 
separate  offenses  as  charged  is  evident  when 
we  consider  the  verdict  in  connection  with 
the  five  indictments.  In  the  first  indictment 
he  was  charged  with  the  killing  of  Shannon 
Wilson  BeU,  and  In  the  second,  with  the  kill- 
ing of  George  Noon.  etc.  The  Jury,  in  their 
verdict,  find  him  guilty  of  voluntary  man- 
slaughter, as  charged  in  the  Indictment,  for 
the  killing  of  Shannon  Wilson  Bell;  and 
**we  further  find  defendant  guilty  of  volun- 
tary manslaughter,  as  charged  In  the  indict- 
ment, for  the  killing  of  George  Noon;'*  and 
like  language  is  used  with  referoice  to  the 
remaining  three  Indictments.  There  is  no 
escape  from  the  conduslon  that  the  jury  In- 
tended to  and  did,  by  their  verdict,  find  him 
guilty  upon  each  indictment.  The  Judgment 
Is  equally  specific;  for,  notwithstanding  the 
fact  that  the  sentence  provides  for  Impris- 
onment for  a  continuous  term  of  40  years, 
this  term  Is  divided  and  made  more  specific 
as  follows:  "Eight  years  for  the  voluntary 
manslaughter  of  Israel  Swan,  case  No.  237; 
on  the  expiration  of  said  term  of  eight  years, 
el^t  further  years,  for  the  voluntary  man- 
slaughter of  Shannon  Wilson  Bell,  ,  case  No. 
238;"  and  so  on  for  the  remaining  three 
cases.  Considering  the  sentraces  in  the  light 
of  the  verdict  and  the  Indictments,  they  are 
free  from  uncertainty  or  ambiguity,  the  sai- 
tence  In  each  case  being  tor  a  term  of  eight 
years. 

It  Is  contended,  however,  that  the  court 
had  no  power  to  impose  any  sentence  com- 
mencing to  operate  In  future.  It  Is  upon 
this  claim  that  counsel  really  rely  for  the 
discharge  of  the  defendant,  the  other  points 
being  urged  simply  tor  the  purpose  of  show- 
ing that  upon  the  record  the  court  had  no 
power  to  infilct  any  punishment  after  the 
first  It  is  admitted  that  our  statute  does 
not,  in  terms,  require  sentence  of  imprison* 
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ment  to  commence  In  praesentl.  There  1b.  in 
fact,  bat  one  proTidon  In  all  onr  statotes 
which  bears  directly  upon  this  matter.  This 
provision  reads  as  follows:  "That,  for  the 
purposes  of  this  act,  whenever  any  convict 
shall  have  been  committed  under  several 
convictions  with  seiMirate  sentences,  they 
shall  be  construed  as  one  continuous  sen- 
tence." Mills'  Ann.  St  §  3453.  This  sectloa 
was  passed  in  1S76,  as  part  of  an  act  entitled 
"An  act  to  promote  better  discipline,  and  en- 
courage reformation  In  the  penitentiary." 
Gen..  Laws  1877,  p.  684.  The  act  provides 
for  a  deduction  on  the  term  of  all  sentences 
contingent  upon  the  good  behavior  of  the 
convict,  the  deduction  specTfled  b^ng  one 
month  for  the  first  year,  two  months  for  the 
second  year,  etc.,  until  he  becomes  entitled 
to  ^  months'  deduction  for  each  year,  which 
la  the  maximum  deduction  allowed.  When 
read  In  the  light  of  the  existing  law,  and  In 
connection  with  the  entire  act,  it  is  clear 
that  the  section  was  passed  for  the  purpose 
of  giving  a  convict  committed  under  several 
convictions,  with  separate  sentences,  a  great- 
er allowance  for  good  conduct  than  he  would 
otherwise  be  entitled  to.  As  applied  to 
Packer's  sentences,  the  provision  entitles  him 
to  six  months'  deduction  for  good  conduct 
upon  the  sixth  year  of  the  first  sentence,  and 
every  subsequent  year  thereafter,  while  oth- 
erwise he  would  only  receive  one  month's  de- 
duction upon  the  first  year  of  each  subse- 
quent sentence,  two  months'  upon  the  sec- 
ond, etc.,  until  the  maximum  of  six  months 
should  be  again  readied.  The  provision  is 
only  pertinent  to  the  question  imder  consider- 
ation In  this  case  In  so  far  as  It  shows  a  leg- 
islative recognition  of  the  power  of  the 
courts  to  commit  under  several  convictions, 
with  separate  sentences.  This  can  only  be 
carried  into  effect  by  making  each  sentence 
after  the  first  commence  at  the  expiration  of 
the  previous  sentence.  This  case  well  illus- 
trates the  anomaly  that  must  result  from  a 
decision  to  the  effect  that  a  sentence  may  not 
be  enforced  to  commence  to  run  upon  the 
expiration  of  another.  Under  such  a  con- 
struction, the  petitioner  could  only  be  ptm- 
ished  for  the  felonious  klllhig  of  four  of  his 
five  victims  in  one  of  two  ways,  viz.:  first. 
After  the  expiration  of  the  term  of  the  first 
sentence.  If  not  previously  tried,  he  might 
hare  been  held  for  trial  for  a  second  offense, 
and  afterwards,  in  the  same  manner,  upon 
the  third  and  subsequent  charges.  In  addi- 
tion to  the  expense  and  Inconvenience  Inci- 
dent to  such  a  course,  the  difficulty  of  obtain- 
ing witnesses  after  the  lapse  of  severnl  years 
would  wittt  QB  be  an  insuperable  tmrrler  to 
jmch  a  cmiTse.  Second.  After  several  trials 
and  convictions  procured  at  one  term,  1)y  de- 
ferring sraitence  In  all  cases  save  one.  uutU 
the  expiration  of  the  prior  sentence.  This, 
If  permtesiUe,  would  necessitate  taking  the 
defendant  a  long  distance  from  the  place  of 
confinement  to  the  place  of  trial  for  each 
additional  sentence.  This  would  not  only  re- 


sult In  expense  and  Inconvenience  to  iho 
state,  but  would  usually  necemltate  the  fix- 
ing of  the  punishment  upon  the  subsequent 
convictions  by  some  judge  other  than  the  one 
who  predded  at  the  trial;  and  the  defend- 
ant, by  the  lapse  of  time  between  trial  and 
Judgment,  might  also  be  deprived  of  his 
right  to  have  the  proceeding  reviewed  by  an 
appellate  court.  It  has  been  suggested  that 
the  sentences  should  be  made  to  run  slmuMa- 
neously.  This  would  have  the  effect  of  nulli- 
fying all  but  one  of  them,— a  con<3usion  to 
wliich  we  cannot  give  our  assent  The  stat- 
ute provides  a  punishment  for  each  offense, 
and  the  practice  ought  to  be  sustained,  if 
permissible,  whereby  the  punishment  Aesig- 
nated  may  be  inflicted.  The  conclusion  that 
one  term  of  Imprisonment  may  be  made  to 
commence  when  another  terminates  is  not 
only  supported  by  reason,  but,  we  think,  by 
the  decided  weight  of  authority,  as  will  ap- 
pear from  the  following  citations.  These  in- 
clude our  ablest  writers  upon  the  criminal 
law,  as  well  as  adjudications  by  courts  of 
aclmowledged  learning.  Parker  v.  People, 
supra;  1  Blsh.  Crim.  Proc.  (3d  Ed.)  g  1327; 
Whart  Crim.  PL  (9th  Ed.)  S  932;  State  T. 
Smith,  5  Day,  175;  Kite  v.  Com.,  11  Mete. 
(Mass.)  581;  Brown  v.  Com.,  4  Rawle,  259; 
Mills  V.  Com.,  13  Pa.  St  631;  Com.  v.  Leath, 
1  Va.  Cas.  151:  Mims  v.  State,  26  Minn.  498, 
5  N.  W.  Rep.  374;  Ex  parte  Dalton,  49  OaL 
463;  In  re  Haynea,  30  Fed.  Rep.  767;  WU- 
Itams  V.  State.  18  Ohio  St  46;  Wilkes  v.  Rex. 
4  Brown,  ParL  Cas.  360.  See,  also,  article  by 
Joel  P.  Bishop.  3  South.  Law  Rev.  51.  In 
the  case  of  Kite  v.  Com.,  supra,  it  is  said: 
"The  court  are  all  of  opinion  that  It  Is  no  er- 
ror in  a  judgment  In  a  criminal  case,  to 
make  oae  term  of  Imprisonment  commence 
when  another  terminates.  It  Is  aa  certain  as 
the  nature  of  the  case  will  admit  and  there 
is  no  other  mode  In  which  a  party  may  be 
sentenced  on  several  convictions.  Though 
uncertain  at  the  time,  depending  upon  a  pos- 
sible contingency  that  the  Imprisoment  on 
the  former  sentence  will  be  remitted  or 
eiiortened,  it  will  be  made  certain  by  the 
event  If  the  previous  sentence  Is  shortened 
by  a  reversal  of  the  judgment  or  a  pardon,  it 
then  expires;  and  then,  by  Its  terms,  the 
sentence  in  question  takes  effect,  as  if  tbe- 
previous  one  had  expired  by  lapse  of  time. 
Nor  will  it  make  any  difference  tlmt  the  pre- 
vious judgment  Is  reversed  for  error.  It  Is 
voidable  only,  and  not  void;  and,  until  re- 
veraed  by  a  judgment,  it  Is  to  be  deemed  of 
full  force  and  effect;  and,  ttaou^  orone* 
ous  and  subsequently  reversed  oa  error*  it 
la  quite  sufficient  to  fix  the  term  at 
which  another  sentence  shall  take  effect" 
In  our  oj^lcm,  the  authority  of  the  district 
court  to  inffict  successlTe  praulties  for  the 
several  convictions  should  be  upheld;  and.  It 
appearing  by  the  warden's  return  that  he 
now  holds  peUtlmer  In  confinement  byvlrtne 
of  the  sentence  pronounced  upon  the  aeeond 
conviction,  the  prisoner  must  be  remanded. 
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BOOTH  T.  COUNTY  COURT  OF  ARAP- 
AHOE COUNTY. 

(Suprana  Court  of  Colorado.  Jtiiw  24,  1893.) 
Maiob  of  City— Elmction  Contbst— Jcrihdio- 

TION  OF  CODSir  COUKT — UlTY  COUNCIl* 

1.  CoD8t  art  7,  |  12,  provides  that  the 
general  aseemblf  shall,  by  seneral  law,  desig- 
nate the  courts  and  judges  oy  whom  the  sev- 
eral classes  of  etectioQ  contests  not  herein 
provided  for  shall  be  tried,  and  regulates  the 
manoer  of  trial,  etc  Bdd  that,  in  the  absence 
of  any  statote  detdgnating  the  oountj  ootirt 
the  tribunal  for  trial  of  election  contests  be- 
tween opposing  candidates  for  the  office  ct 
mayor  of  a  city  of  the  second  class,  auch  court 
has  00  juriadictioD  in  such  case. 

2.  Laws  18S5,  p.  199,  S  22,  provides  th^t 
oontested  election  of  "town '  and  precinct  offi- 
cers shall  be  tried  before  the  county  court,  as 
hereinbefore  provided  for  the  trial  of  contests 
of  county  omctirs,  etc.  The  general  act  (Ocn. 
SL  c.  lUU)  relating  to  municipal  corporations 
divides  the  latter  into  cities  of  the  nrst  and 
second  classes  and  Incorporated  towns,  and  re- 
fers to  them  throughout  the  act  as  separate  and 
distinct  organisations.  Held,  that  snch  statute 
doea  not  confer  jurisdiction  on  the  county  court 
to  try  such  contest. 

3.  Gen.  St.  p.  987,  1  3365,  provides  that 
the  corporate  authority  of  cities  shall  be  vested 
In  "a  mayor  and  a  board  of  aldermen,  to  be 
denominated  the  'city  conncil.'  "  Section  3309 
provides  that  the  council  "shall  be  judges  of 
the  election  returns  and  quaUQcntiou  of  their 
own  members,"  etc.  Held,  that  jurisdiction  to 
determine  contests  t<xr  the  office  of  mayor  of  a 
city  of  the  second  class  ia  confeired  on  the 
city  council. 

PetitioD  b7  William  W.  Booth  for  a  writ 
of  prcriiibitlDn  to  restrain  the  coant7  court 
■  of  Arapahoe  <!ouDty,  Colo.,  from  proceeding 
further  Id  thp  election  contest  between  peti- 
tioner and  Allison  Stocker  for  the  office  of 
mayor  of  the  Aty  at  Hl^ilanda.  Writ 
granted. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GODDARD,  J.: 

The  city  of  Highlands  is  a  city  of  the 
second  class,  organized  under  the  general 
law  of  the  state  of  Colorado.  At  an  election 
held  therein  on  the  4th  day  of  April,  1803, 
WiUinm  W.  Bootb  and  Allison  Stocker  were 
opposing  candidates  for  the  office  of  mayor. 
Upon  the  canvass  of  the  returns  of  said 
election,  Booth  was  declared  elected,  and 
on  the  IStb  day  of  April,  1803,  duly  quali- 
fied and  entered  upon  the  duties  of  the  office 
as  such  mayor.  On  the  13th  day  of  April, 
1803,  Stocker  instituted  a  proceeding  in  the 
county  court  of  Arapahoe  county  to  contest 
the  election  of  Booth  to  said  office.  Upon 
being  duly  served  with  summons.  Booth  ap- 
peared and  filed  In  said  county  court  bis 
motion  to  dismiss  said  proceeding,  upon  the 
ground  that  the  court  was  without  Jurisdic- 
tion over  the  subject-matter.  This  motion 
was  OTemiled  by  the  court;  and,  the  court 
having  decided  to  hear  ^ud  determine  the 
matter  tn  controversy.  Booth  applied  to  the 
district  court  of  Arapahoe  county  for  a  writ 
of  pfohibitlon,  which  was  denied.  On  the 
27th  day  of  May,  1803,  he  presented  his  pe- 
tition to  this  court  for  a  writ  of  prohibition 
to  restrain  said  cotmty  court  from  proceed- 


ing further  in  the  matter  of  contest,  npon 
the  ground  that  satd  court  was  without  jur 
risdlctlon  to  hear  and  determine  the  sam& 
Upon  an  order  to  show  cause  being  Issued 
and  served,  the  respondent,  the  county  court 
of  Arapahoe  county,  appeared  herein,  and 
interposed  a  demurrer,  upon  the  ground  that 
the  petition  so  filed  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  nor 
entltie  the  petitioner  to  any  relief.  The 
cause  la  subinltted  ap<Hi  the  Issue  so  Joined. 

Hdm  &  Guudy,  3.  B.  Robinson,  and  E.  M. 
Sheridan,  for  petitioner.  A  8.  Blake  and 
Baford  A  Griffith,  for  respondent. 

OODDABD,  J.,  (after  stating  the  faets.) 
The  Question  presented  Is  whethw  the  coon' 
ty  court  has  Jurisdiction  to  bear  and  deter- 
mine an  election  contest  betwwn  rival 
claimants  to  the  office  of  mayor  of  a  city 
of  the  second  class.  Section  12,  art  7,  of 
the  state  constitution  provides  that  "Uie 
general  assembly  shall,  by  general  law,  des- 
ignate the  courts  and  Judges  by  whom  the 
several  classes  of  election  contests  not  here- 
in provided  for  shall  be  tried,  and  regulate 
the  manner  of  trial,  and  all  matters  Incident 
thereto."  The  Jurisdiction  to  try  election  con- 
tests, therefore,  must  be  conferred  by  stat- 
ute; and  unless,  by  some  legislative  enact- 
ment, the  county  court  has  been  designated 
as  the  tribunal  for  the  trial  of  a  contest  of 
this  character,  the  Interposition  of  this  court 
Is  properly  invoked  to  restrain  it  from  en- 
tertaining Jurisdiction  of  the  contest  In  ques- 
tion. 

Counsel  for  respondent  predicate  the  right 
of  the  county  court  to  hear  the  contest  in 
question  upon  section  22,  p.  100,  of  the  Ses- 
sion Laws  of  18S5,  which  reads  as  follows: 
"Contested  election  of  town  and  prednci 
officers  shall  be  tried  before  the  county 
court,  as  hereinbefore  provided  for  the  trial 
of  contest  of  county  officers,  so  far  as  the 
same  Is  practlcnble,"  etc.,— and  Insist  that 
the  legislature  Intended  by  the  word  "town," 
as  used  therein,  to  Include  cities,  and  to 
designate  county  courts  as  the  tribunal  to 
hear  contests  between  rival  claimants  for 
city  offices.  In  our  opinion,  this  section  Is 
not  susceptible  of  such  a  construction.  It 
seems  to  us  more  reasonnble  to  conclude 
that.  If  the  legislature  intended  by  It  to 
cover  contests  for  dty  offices,  it  would  have 
said  so  expressly,  and  not  hare  left  It 
a  matter  of  doubtful  Judicial  construction 
by  using  the  word  "town"  as  including 
cities,  and  thus  give  to  the  word  a  sense 
different  from  that  Invariably  given  It  In 
the  general  act'  relating  to  municipal  cor- 
porations. Therein  such  corporations  are  di- 
vided into  distinct  and  separate  classes,  as 
cities  of  the  first  or  second  class  and  Incoi^ 
porated  towns,  and  are  referred  to  through- 
out the  act  as  separate  and  distinct  organl- 
zatlona.  It  Is  not  to  be  presumed  that  in 
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this  single  Instance  Qie  le^slature  omitted 
the  word  "city"  In  legislating  In  reference 
thereto  with  the  expectation  that  courts 
would  construe  the  word  "town"  as  syn- 
onymous with  or  as  Including  cities.  As  a 
farther  and  conclusire  reason  why  the  con- 
tention of  respondent  cannot  prevail  Is  the 
fact  that  the  legislature  has  expressly  con- 
ferred the  Jurisdiction  to  determine  con- 
tests for  the  office  in  question  upon  the 
common  council  of  cities  of  the  first  and 
second  classes.  The  general  act  relating  to 
muuicSpal  corporations,  under  which  the 
city  of  Highlands  Is  incorporated,  provides 
"that  the  corporate  authority  of  cities  or- 
ganized under  this  act  shall  be  vested  In  a 
mayor  and  a  board  of  aldermen,  to  be  de- 
nominated the  'city  council,'"  etc  Section 
3365,  p.  987,  Gen.  St.  By  section  3369,  p. 
988,  Id.,  it  is  declared  that  "the  members 
of  the  council  elected  for  each  city  shall, 
on  the  second  Monday  after  the  election, 
meet  and  organize  the  city  council.  A  ma- 
jority of  the  whole  number  of  members 
shall  be  necessary  to  constitute  a  quorum 
for  the  transaction  of  business.  They  shall 
be  Judges  of  the  election  returns  and  quali- 
fication of  their  owD  members,"  etc.  That 
the  legislature.  In  obedience  to  the  constitu- 
tional mandate.  Intended,  by  the  language 
used  in  the  latter  s^tlon,  to  designate  ihe 
council  in  cities  of  the  first  and  second 
class  as  the  tribiraal  to  try  election  con- 
tests between  Its  members,  we  think,  Is 
clear.  The  adequacy  of  this  provision  to 
confer  such  jurisdiction  Is  recognized  in  nu- 
merous cases.  In  Bx  parte  Strahl,  16  Iowa, 
3G9,  Dillon,  J.,  comments  on  a  similar  pro- 
vision as  follows:  "What  does  this  lan- 
guage mean?  •  *  •  It  must  either  have 
no  effect,  or  else  It  must  mean  that  they 
may  go  behind  the  returns,  and  Judge  of 
or  decide  questions  which  may  arise  In  re- 
spect to  these  i-etums.  That  they  can  do 
80  with  respect  to  members  of  the  city 
council  proper  Is  clear,  and.  Indeed,  Is  not 
disputed."  To  the  same  effect  are  Llnegar 
T.  Bittcnhous^  94  111.  210;  People  t.  Metz- 
ker,  47  OaL  524;  State  t.  Fitzgerald,  44 
Mo.  42S;  Peo^e  t.  Barihaw,  60  Mich.  200, 
26  N.  W.  Bep.  879:  The  power  to  try  elec- 
tion contests  between  Its  members  being 
thns  plainly  lodged  with  the  common  coun- 
cil, and  the  mayor,  by  the  express  terms  of 
sectlim  3^15,  supra,  being  designated  a 
"member"  thereof,  the  contest  of  his  elec- 
tion Is  expressly  made  cognizable  by  that 
body.  Bx  parte  Strahl,  supra;  People  t. 
Horshaw,  supra;  Vosburg  v.  McCrary,  77 
Tex.  568.  14  S.  W.  Rep.  195;  County  Court 
of  Garfield  Coun^  t.  Schwarz,  13  Cola  291, 
22  Pac.  Bep.  783. 

If,  as  claimed  by  counsel  for  respondent, 
the  failure  on  the  part  of  the  legislature 
to  proTlde  a  mode  of  procedure  renders  an 
exercise  of  the  power  attempted  to  be  con- 
fwrcd  unaTaUlng^  It,  nevertheless,  Is  erl- 
drait  that  the  legislature  plainly  intended 


to  confer  the  power  upon  the  council,  and 
this  necessarily  rebuts  any  Inference  that 
by  the  act  of  188Q  it  Intended  to  confer  It 
upon  the  county  court.  The  proceeding  In- 
stituted In  the  county  court,  which  Is  sought 
to  be  restrained,  is  an  election  contest  pure- 
ly, and  the  sole  question  before  us  Is  wheth- 
er that  court  has  jurisdiction  to  try  such 
contests.  Whether,  if,  from  any  reason,  the 
designated  tribunal  Is  unable  to  try  a  con- 
test, a  cliUmant  may  resort  to  the  actlfHi 
provided  by  chapter  27,  Code  Civil  Proc., 
to  determine  his  right  to  an  office,  it  is  un- 
necessary to  decide.  We  entertaiu  no  doubt 
of  the  want  of  Jurisdiction  In  the  county 
court  to  try  the  contest  In  question.  Let 
the  writ  of  prohibition  Issue  accordingly. 


a  ffltt  S27> 

Mcx>.lfiNNON  T,  WINN. 
(Supreme  Court  of  Oklahoma.   Joly  1,  1893.) 
OKLAnoMA  TBitKiTOBT— When  Common  Law  Pbb- 

VAIL8  —  PL'BLIC  I.AND8  —  FABOI,  TBAKSriM  OT 

Bbttlbr'h  Ukirts. 

1.  The  district  coart  of  a  connty  has  ju- 
risdivtioD  of  a  suit  against  a  reeideot  of  uie 
county  fur  apedfic  performance  of  a  contract 
for  the  Bale  of  land  m  the  county. 

2.  The  common  law  prevailed  in  Oklahoma 
territory  at  the  time  of  its  first  settlement,  la 
April  22,  IStH),  au<l  until  the  adoption  of  its 
organic  act. 

3.  At  commoa  law  a  contract  for  the  con- 
veyance of  real  estate  was  not  required  to  be 
ia  writing. 

4.  Unless  forbiddea  by  positive  law,  eon- 
tracts  made  by  actual  settlers,  concerning  their 
possessory  rights,  and  concerning  title  to  be 
acquired  in  the  future  from  the  United  States, 
are  valid,  aa  between  the  parties,  though  there 
be  at  the  time  no  act  of  congress  by  which 
title  may  be  acquired.  Lamb  t,  Davenport, 
18  WalL  30rr,  followed. 

Appeal  from  district  court,  Oklahoma 
county;  J.  O.  Clartc,  Judse. 

Action  by  Francis  B.  McKemion  against 
Harvey  B.  Winn.  From  a  Judgmrat  for  de* 
fendant,  plaintiff  appeals.  Beversed. 

Fred  M.  Bakln,  for  appelant  Sweet  & 
K^es,  for  appellee. 

BURFOBD,  J.  The  appellant  filed  his 
complaint  In  the  court  below  to  enforce  the 
speciflo  perfbrmanoe  of  a  omtract  for  the 
conveyance  of  real  estate  situated  In  Okla- 
homa City,  Oklahoma  coon^,  OkL  T.  A 
demurrer  was  filed  to  the  complaint,  alleg- 
ing, as  groimds:  FinU  that  the  court  has 
no  jurisdiction  of  ttte  person  of  defaidant, 
or  the  subject  of  the  action;  second,  Oiat 
the  complaint  does  not  state  facts  suffldent 
to  ooostltute  a  cause  of  action.  The  demur- 
rer was  sustained,  to  which  the  appdlont 
excepted,  and  brings  the  case  to  this  court 
by  appeaL  The  amended  complaint,  to 
which  the.demurro:  was  sustained,  reads 
as  follows: 

"lu  the  district  court  of  the  ttiird  judtdal 
district  of  the  territory  of  Oklahoma,  In  and 
for  Oklahoma  county.   Francis  B.  M(£<en> 
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non,  pLointlff,  ts.  Harvey  R.  Winn,  defend- 
ant Amended  complaint  Plaintiff  herein, 
Francis  It.  MoKennon,  complains  of  the  de- 
fendant, Harvey  11.  Winn,  and  says  that 
heretofore,  to  wit,  on  the  22d  day  of  April, 
A.  D.  1889,  the  said  defendant  entered  upon 
and  occupied,  as  a  town-site  dainmnt  un- 
der the  public  land  laws  of  the  United 
States,  a  certain  tract  of  land  In  the  city 
of  Oklahoma  City,  In  Oklahoma  connty,  In 
the  territory  of  OlUahoma,  and  more  partlo- 
nlarly  described  as  follows,  to  wit:  Lota 
numbers  11  and  12,  In  block  9,  In  said  cl^, 
county,  and  territory;  the  same  being  a 
part  of  the  southeast  quarter  of  section  33, 
township  12  north,  of  range  3  west  of  the 
Indian  meridian.    That  afterwards,  to  wit, 

on  the   day  of  April,  a.  D.  1889,  the 

said  defendant,  being  on  occupant  stiU  of 
said  tract  as  above  stated,  and  being  desir- 
ous of  Inclosing  said  tract  with  a  substantial 
fence,  and  erecting  thereon  a  house,  and 
said  defendant  not  having  sufficient  means 
(money)  wherewith  to  indose  and  otherwise 
improve  this  tract,  the  said  defendant  en- 
tered into  an'  oral  agreement  with  this  plain- 
tiff, whereby  it  was  mutually  agreed  and 
understood  by  and  between  the  eald  de- 
fendant and  this  plaintiff  that  the  said 
plaintiff  should  furnish  to  the  said  defend- 
ant a  suffldent  sum  of  money  wherewith 
to  inclose  said  tract  with  a  substantial 
fence,  and  that  said  plaintiff  should  fur^ 
nlsh  one-tmlf  of  the  amount  of  money  neces- 
sary to  erect  upon  sakl  tract  such  a  house 
aa  the  said  plaiilllff  and  defendant  might 
thereafter  agree  upon,  and,  in  case  the  said 
defendant  could  not  furnish  sufficient  mon^ 
to  pay  defendant's  portion  or  share  (one- 
half)  of  the  cost  of  such  house,  then.  In  the 
latter  event  the  plaintiff  was  to  Irad  to 
the  said  defendant  a  sum  of  money  suffi- 
cient to  pay  for  said  defendant's  share  of 
the  same.  That  the  said  defendant  should 
continue  In  the  occupancy  of  said  tract,  and 
that  the  said  defendant  should  hold  and 
occupy  the  said  tract  with  a  view  to  ac- 
quiring title  thereto  from  the  United  States 
government,  and  that  such  title  should  be 
acquired  and  held  for  the  benefit  of  said 
defendant  and  plaintiff.  In  equal  portions  or 
■hares.    That  afterwards,  to  wit  on  the 

 day  of  May,  A.  D.  1889,  it  was  agreed 

by  and  between  the  said  plaintiff  and  de- 
fendant that  the  said  tract  should  be  occu- 
pied and  held  by  the  said  defendant,— the 
lot  number  11  for  the  b^eut  of  this  plain- 
tiff, and  the  lot  number  12  for  the  benefit 
of  said  defendant  That  In  pursuance  of 
the  aforesaid  agreement  this  plaintiff,  here- 
tofore, to  wit,  on  the  twen^-elghth  day  of 
AprU.  A.  D.  1889.  furnished  and  paid  unto 
the  said  defendant  a  smn  of  money,  to  wit, 
fourteen  dollars  and  el^ty-flve  cmts,  In  full 
payment  of  the  entire  awts  of  a  certain 
fence  erected  upon  and  in<d03ing  said  tract, 
as  In  the  foregoing  agreement  provided,  and 
tta6  said  dyfffldflnt  thgi  and  there  av*  >pted 


said  amount  of  money  tn  pursuance  of  said 
agreement.  That  In  pursuance  of  the  afore- 
said agreement  said  parties  caused  to  be 
erected  upon  the  said  tract  a  small  fmme 
house,  at  a  cost  of  the  value  of  thirty  dol- 
lars, and  that  this  plaintiff  afterwards,  to 

wit,  on  the    day  of  May,  A.  D.  1880. 

paid  to  the  said  defendant  the  sum  of  five 
dollars  In  part  payment  of  this  plolntlfTs 
share  of  the  cost  of  said  house,  and  said 
sum  was  then  and  there  accepted  by  said 
def^dant  as  such  part  payment  At  the 
time  last  stated  this  plaintiff  instructed  de- 
fendant to  call  upon  one  FeUx  li.  Bono— 
the  said  Bone  being  taen  and  there  ttils 
plaintiff's  agent— for  the  balance  of  the 
Bhore  of  this  plaintiff  of  the  cost  of  said 
house,  to  wit,  the  sum  of  ten  dollars,  and 
the  sold  defendant  then  and  there  agreed  to 
do  so.  That  on  the  day  and  dates  last  above 
stated  the  said  Bone  had  In  his  possession, 
and  subject  to  the  order  of  this  plaintiff, 
moneys  of  this  plaintiff  greatly  In  excess  of 
theamountlastabovestated, and  on  the  said 
last  above  named  day  this  plaintiff  Instruct- 
ed said  Bone  to  pay  to  tills  defendant  the  sum 
of  ten  dollars.  That  in  pursuance  of,  and 
under  the  terms  of,  the  aforesaid  agree- 
ment this  plaintiff,  heretofore,  on,  to  wit, 
the  day  of  ,  a.  D.  1889,  went  In- 
to and  took  possession  of  the  said  lot  eleven, 
(11,)  and  occupied  same.  That  afterwards, 
to  wit,  on  the  3d  day  of  June.  A  D.  1889, 
this  plaintiff  learned  from  the  said  Bone 
ttiat  the  said  defendant  iiad  not  called  apon 
the  said  Bone  for  the  sum  of  ten  dollars. 
That  on  the  day  last  above  stated  this 
plaintiff  offered  to  pay.  and  tendered  to  sold 
defendant,  the  said  sum  of  ten  dollars,  the 
balance  due  from  plaintiff  to  defendant  on 
account  of  the  said  house  erected;  and  the 
said  defendant  then  and  there  refused  to  ao- 
cept  or  receive  the  same,  and  said  defend- 
ant then  and  there  refused,  and  has  ever 
since  and  does  now  still  refuse,  to  fill  de- 
fendant's part  of  said  agreement  That  here- 
tofore, to  wit,  on  the  — ■■ —  day  of  ,  A. 

D.  1890.  said  defendant  made  application  to 
board  No.  2,  town-site  trustees,  for  a  deed 
to  said  tract  of  land,  to  wit,  lots  numbers 
eleven  and  twelve,  (11  &  12.)  In  block  No. 
nine,  (9.)  and  on  the  IQth  day  of  January, 
A.  D.  1891.  said  lots  were  by  said  board 
awarded   to   said  defendant  and  on  the 

  day  of   ,  A.  D.  1891.  said  board 

Issued  to  said  defendant  a  deed  therefor. 
That  said  board  of  trustees  were  duly  ap- 
pointed by  the  secretary  of  the  Interior,  and 
qualified,  as  such  trustees.  In  accordance 
with  the  laws  of  the  United  States.  That 
heretofore,  to  wit,  on  the  3d  day  of  Sep- 
tember. 1890,  said  board.  In  pursuance  of 
the  authority  vested  In  them,  entered  at 
the  United  States  land  office  the  southeast 
quarter  section  thirty-three,  township  twelve 
north,  of  range  three  west  of  the  Indian 
meridian,  of  which  last-named  tract  said 
lota  numbe**  elev^  and  twelve,  in  bloofc 
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number  nln^  ue  a  part  and  parcel,  and 
patent  for  Ibe  aame  waa  duly  issued  to  said 
board  of  truateea.'  That  on  the  30th  day  of 
April.  A.  D.  1801,  thla  plaintiff  demanded 
of  defendant  that  aald  defendant  should  con- 
vey to  plaintiff,  by  deed,  all  hia  (the  said 
d^raidant'a)  title  to  lot  11,  in  Idock  9,  afore- 
said, and  then  and  there  plaintiff  tendered 
to  said  defendant  the  sum  of  ten  dollars.  In 
good  and  lawful  mui^y  of  the  United  States, 
In  payment  of  the  sum  due  from  plaintiff  to 
defendant  as  aforesaid;  and  the  said  de- 
fendant then  and  there  refused  to  execute 
such  conveyance,  and  refused  to  accept  or 
receive  the  sum  so  tendered.  The  plain- 
tiff at  all  times  has  been  ready  and  trill- 
ing to  pay  said  sum  of  ten  dtdlars,  and 
now  brings  and  pays  Into  the  court  the 
aald  Bum  of  ten  dollars,  Ut  fuIfiUmoit 
of  plalntUTa  agreement,  and  for  tiie  uae 
and  benefit  of  the  said  defendant  Hiat 
plaintiff  has  compiled  bi  every  particular 
with,  and  fulfilled,  all  the  provisions  of  the 
aforeaald  agrerauent,  where  not  prevrated 
hy  said  defendant,  aa  Hereinbefore  stated. 
That  said  defendant  has  wholly  failed  and 
refused,  and  now  falls  and  refuses,  to  coip- 
ply  with  and  fiimil  the  provisions  of  the 
aforesaid  agreement,  to  tue  great  damage 
of  this  idahitiff.  Wherefore,  plaintiff  prays 
that  ft  be  adjudged  that  the  s^d  defendant 
bold  said  lot  number  eleven.  In  blociL  nine, 
in  trust  for  the  use  and  benefit  of  this  plain- 
tiff, and  that  the  said  defendant  be  decreed 
to  convey  said  lot  to  this  plartntiff,  and  that 
in  the  event  said  defendant  refuses  to  cou- 
said  lot  a  commissioner  be  appointed 
by  the  court  to  execute  sudh  conveyance, 
and  that  plaintiff  recover  costs  of  this  suit 
Kred  M.  liUkln,  Attorney  for  F.  B,  McKoi- 
non. 

"County,  of  Oklahoma,  territory  of  Ok- 
lahoma. Fred  M.  Elkln,  being  duly  sworn, 
upon  his  oath  says  tliat  he  Is  attorney  for 
the  plaintiff  In  the  above^titled  cauae; 
that  he  has  read  the  foregoing  complaint, 
knows  the  contents  thereof,  and  that  the 
facts  therein  set  forth  are  true,  as  he  verily 
beUeves.  [Signed]  Fred  M.  Klkln. 

"Subscribed  and  sworn  to  before  me  this 
21st  day  of  January,  1882.  [Slgnedl  Will 
H.  Clark.  By  E.  W.  Sweeney,  Z>epttty." 

The  first  ground  of  demurrer  la  not  well 
taken.  The  land  was  situated  in  Oklahoma 
county,  and  the  defendant,  so  Car  as  we 
know  from  the  record,  was  a  rerident  of 
said  county.  The  town  site  bad  been  entered 
by  trustees  under  the  law  of  the  United 
Stetcs  applicable  thereto,  and  the  lots  In 
questkm  by  them  conveyed  to  the  appellee. 
The  United  States  had  no  further  interest 
In  the  land,  and  the  interior  department  no 
further  control  as  to  Its  dl^radtlon. 

The  second  ground  for  demurrer  presents 
two  questions:  First  Can  a  parol  contract 
fbr  the  conveyance  of  real  estate,  or  an  In- 
terest ther^  made  after  the  settlement  of 
(bis  country,  and  prior  to  the  adoption  of 


our  organic  act,  be  enforced?  Second. '  Is  a 
contract  for  the  conveyance  of  real  estate, 
^tered  into  before  title  la  acquired  from 
the  United  States,  and  to  be  executed  after 
title  is  acquired,  void,  as  against  public  pol- 
icy? 

The  first  proposition  seems  to  be  settled 
by  the  adjudicated  cases  and  text  writers 
in  favor  of  the  appellant  "Ev^  contract, 
on  whatever  subject  may  be  in  oral  words; 
which  will  have  the  same  effect  aa  if  writ- 
ten,  except  when  some  positive  rule  of  tiia 
common  or  statutory  law  has  provided  oth- 
erwise." Blsh.  Cent  i  153;  Mallory  t.  GU- 
lett  21  N.  T.  412;  Wymon  t.  Goodrich, 
26  Wla  21;  Green  v.  Brooklns,  23  Mich. 
48;  White  T.  Moynard.  Ill  Haas.  25a  By 
the  common  law,  prior  to  the  enactmrait  of 
the  statute  of  frauds,  (20  Car.  n.  c  8,  A. 
D.  1676k)  contmcte  fbr  the  sale  of  real  es- 
tate, m  an  interest  therein,  were  not  re- 
quta^d  to  be  in  writing.  Blsh.  Gont  |  1231; 
4  Kent  Comm.  p.  460.  The  English-speaking 
people  broug^Lt  the  common  law  to  Amer- 
ica with  them.  In  Ibe  first  settlement  of  the 
colonies;  utd  It  has  prevailed  In  all  the 
stetes  and  territories,  modified  by  legislative 
act^  local  ctmditions,  and  such  of  the  Env> 
Ilsb  statutes  adopted  prior  to  tbe  setUement 
of  our  col^es  as  woe  of  general  api^car 
tion,  and  suited  to  our  conditions,  except  in 
some  portions  where  the  French  or  dvll 
law  prevailed.  At  tbe  time  of  the  settto- 
ment  and  discovery  of  America  the  statute 
of  frauds  bad  not  been  adopted,  and  has 
mly  become  tbe  law  of  tbe  United  States, 
or  of  our  several  states  and  tenitorios,  by 
legislative  enactment  Hiis  leads  ua  to  the 
inquiry,  did  tbe  common  law  prevail  in  tbe 
territory  in  April,  1S8D?  It  Is  contended 
that  prior  to  the  settlement  of  Oklahoma, 
and  unUl  the  same  was  superseded  by  stat- 
utoiT  lavra,  tbe  Code  Napoleon,  or  dvil  law, 
prevailed.  Whatever  may  have  been  the 
laws  of  the  country  now  known  as  Okla- 
homa, they  leased  to  operate  In  the  region 
originally  comprising  tbe  Indian  Territray 
when  the  territory- coised  to  be  a  part  of  ttte 
territory  of  Louisiana,  and  the  laws  of  the 
territory  of  Indiana  and  tbe  territory  of 
Missouri,  which  may  liave  onoe  prevailed 
in  sold  region,  became  Inoperative  In— ceased 
to  have  any  force  or  effect  In— the  Indian 
Territory,  when  that  territory  ceased  to  be 
a  part  of  said  territories.  Railroad  Ca  r. 
O'Loughlin.  49  Fed.  Rep.  440.  There  was 
no  law  In  the  Indian  Territory  regulating 
tbe  making  of  contracte  at  the  time  of  the 
approval  of  tbe  act  of  congress  establldiing 
a  United  States  district  court  In  said  terri- 
tory by  the  act  of  March  1.  1889.  25  Stat 
TS3.  Congress,  with  the  assent  of  tbe  In- 
dians, (Seated  the  court  for  the  whole  of 
tbe  Indian  Territory,  whidi  Included  OklSr 
homa,  and  conferred  on  it  jurisdiction  In  all 
dvil  cases  betweai  citizens  at  the  United 
States  who  are  reddents  of  the  terri- 
toiy,  or  betwerat  citizens  of  tbe  United 
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States  or  of  any  state  or  tenltoiTi  snA  any  i 
dtlzen  of,  or  penxm  reatdlog  or  found  In, 
•Oie  Indlaa  Territory.  It  gare  the  court  au- 
thority, and  Imposed  upon  it  tbe  dutgr,  to 
atply  the  eatabllsbed  rules  and  ^Indples 
of  the  common  law  to  the  ad}adleatlou  of 
those  cases  of  which  it  was  given  Jurisdic- 
tion. Pyeatt  t.  Powell,  51  Fed.  Rep.  S51. 
But  If  it  be  held  tiiat  the  estaUlahment  of  a 
United  States  court  in  the  Indlait  Territory 
did  not  put  the  common  hiw  in  fbrce  In 
said  territory,  except  in  so  far  as  was  neces- 
sary to  (secnte  the  powers  of  said  court, 
and  'or  adjudication  oT  such  cases  as 
actually  went  into  that  forum,  then  there 
was  no  law  In  Oklahoma,  at  the  date  of  Its 
settlement, '  regulating  the  making  of  con- 
tracts.  If  this  should  be  conceded,  then  It 
neeessailly  tbllows,  on  prindple.  that  when 
people  from  all  parts  of  the  United  States, 
on  the  22d  day  of  ApiU,  1S88,  settled  the 
country  known  as  Oklahoma,  bunt  dties, 
trwns,  and  Tillages,  and  b^on  to  carry  on 
trade  and  commerce.  In  all  Its  Tartous 
branches,  they  brought  Into  Oklahoma,  with 
them,  the  established  principles  and  roles 
of  tba  common  law,  as  recogidzed  and  pro- 
mulgated by  the  American  courts,  and  as 
it  existed  when  Imported  Into  this  country 
by  our  early  settlers,  and  unmodified  by 
American  or  English  statutes.  So  that,  hi 
any  event,  the  common  law  prevailed  In 
Oklahoma  at  the  time  the  contract  between 
tiie  appellant  and  appellee  was  entered  Into; 
and  as,  at  common  law,  contracts  for  the' 
salc)  or  conveyance  of  real  estate  were  not 
required  to  be  In  writing,  the  contract  men- 
tioned In  the  complaint  may  be  enforced, 
unless  void  for  other  reasons. 

It  is  coDtended  that  the  contract  Is  one 
for  the  sale  of  an  Interest  In  public  lands, 
n.ade  before  the  titie  had  passed  from  the 
United  States,  and  hence  is  void  as  against 
public  policy.  We  are  aware  that  some  of 
our  courts  have  adopted  this  rule,  and  there 
are  many  strong  reasons  In  support  of  it; 
but  the  supreme  court  of  the  United  States, 
in  Lamb  v.  DavHiport,  18  Wall.  307,  said: 
"Unless  forbidden  by  positive  law,  contrat-ta 
made  by  actual  settlers  on  lands,  concerning 
their  possessory  rights,  and  concerning  the 
title  to  be  acquired  in  future  from  the  United 
States,  are  valid,  as  between  the  parttee  to 
the  contracts,  though  there  be  at  the  time 
no  net  of  congress  by  which  title  may  be 
acqtilred.*'  This  case  Is  dedslve  of  the  ques- 
tion at  Issue,  and  Is  supported  by  the  rul- 
ing of  the  same  court  In  tile  case  of  Hussey 
V.  Smith,  09  U.  S.  20.  There  was  no  pos- 
itive law,  at  the  time  this  contract  was  en- 
tered Into,  forbidding  the  sale  of  town  lots 
by  scttiers,  and  the  contract  was  binding  In 
law,  and  may  be  enforced  by  a  proper  pro- 
ceeding. 

The  complaint  states  a  cause  of  action, 
and  the  demurrer  thereto  should  have  been 
overruled.  The  court  below  erred  In  sus- 
taining the  demurrer  to  the  complaint,  and 


for  that  error  tiie  Judgment  is  reversed,  at 
costs  of  app^ee.  Hie  cause  Is  remanded  to 
the  court  below,  with  instructions  to  over- 
rule the  demurrer,  and  for  further  proceed- 
ings In  accordance  with  this  opinion. 


In  re  HILL'S  ESTATB. 
APPEAL       FERBX  et  aL 
(Supreme  Court  of  Washington.    April  29, 
1893.) 

CoMNUNiTr  Fbopsbtt—AdhinistbatiOii— Estop- 
pel—RiOBTS  or  (JHBDITOHS— BXBODTOB  DB  80K 

TOBT. 

1.  The  fact  that.  In  adminlsterin?  separate 
and  community  property  on  death  of  a  mem- 
ber, each  class  Is  commingled,  bo  as  not  to  al- 
low primarily  payment  of  the  separate  and 
community  debts  each  out  of  its  appropriate 
fund,  is  at  most  onlr  an  irrefpilnrity,  not  af- 
fecting the  validity  of  the  admiDiatration. 

2.  Administration  may  be  had  of  the  sep- 
arate property  of  a  deceased  member  alone, 
without  administration  of  the  community  prop- 
erty, where  nothing  more  la  required  by  the 
creditors  or  other  parties  In  Interest. 

•  3.  Communis  creditors  are  not  estopped, 
where  the  community  properly  naa  been  ad- 
ministered on  death  of  a  member,  from  after- 
wards presenting  claims  a^raiunt  the  estate  of 
the  survivor  not  presented  during  the  first  ad- 
loimstration,  though  the  notice  to  deceased's 
creditors  was  suSicient  to  include  creditors  of 
the  community,  where  the  debts  had  l>een  con- 
tracted by  the  surviTor. 

4.  Where  a  husband,  who  had  been  ap- 

E Dinted  executor  of  his  deceased  wife,  and  who 
ad  entered  on  administration  of  the  separate 
and  community  property,  dies,  and  the  prop- 
erty, instead  of  being  turned  orer  to  her  rep- 
reseotatives,  is  left  with  the  representatives  of 
the  husband,  who  are  allowed  for  nearly  two 
years  to  administer  ondlstnrhed,  the  repre- 
sentatives of  the  wife  are  estopped  to  claim 
any  right  to  administer. 

5.  In  such  case  the  ordinary  mle  as  to 
the  liability  of  executors  de  son  tort  does  not 
apply. 

Appeal  from  superior  Court,  King  county; 
I.  J.  LlchtenlKrg,  Judge. 

Petition  by  Stewart  E.  Smith,  administra- 
tor of  Ellen  K.  Hill,  against  EUsha  P.  Ferry 
and  others,  executors  of  George  D.  Hill,  for 
an  accounting,  etc.  There  was  a  demurrer 
to  the  petition,  which  was  overruled.  De- 
fendants appeal.  Reversed. 

Hughes,  Hastings  &  Stedman,  for  appd- 
lants.  Isaac  MUlw  Hall,  for  respondent 

SCOTT,  J.  The  respondent  filed  his  peti- 
tion in  the  probate  department  of  the  court 
below,  praying  that  the  appellants,  as  ex- 
ecutors of  the  last  will  and  testament  of 
George  D.  Hill,  deceased,  be  ordered  to  ren- 
der an  account  of  the  community  estate  of 
Ellen  K.  and  George  D.  Hill,  both  deceased, 
and  to  surrender  up  and  deliver  the  same 
over  tmto  the  said  petitioner,  to  be  admin- 
istered by  him  as  the  administrator  de  bonis 
non  cum  testamento  annexo  of  the  last  wUl 
and  testament  of  Ellen  K.  Hill.  To  this  peU- 
tton  the  appellants  demurred,  and,  the  de- 
murrer being  overruled,  and  an  order  being 
entered  In  favor  of  said  petitioner,  as  prayed,. 
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appellants  elected  to  stand  thereon,  and  have 
perfected  their  appeal  from  said  order  to  this 

court 

The  facts,  as  shown  by  the  petition  and 
confessed  by  tlie  demurrer,  are,  briefly  stated, 
as  follows:  On  the  14th  day  of  Februaiy, 
1SS7,  Ellen  K.  BUI  died,  teetate,  at  the  city 
of  Seattle,  where  she  hod  for  many  years 
resided  with  her  husband,  George  D.  Hill, 
and  whom  she  appointed  executor  In  her  will. 
On  the  2d  of  November,  18S7,  upon  the  peti- 
tion of  her  husband,  said  will  was  duly  ad- 
mitted to  probate,  and  recorded  as  the  last 
will  and  testament  of  sold  deceased,  and 
certificates  of  such  probate  and  record  were 
granted  and  recorded  as  reqiUred  by  law. 
George  D.  Hill  qualified  as  such  executor, 
and  letters  testamentary  were  Issued  to  him 
out  of  said  court  on  the  12th  day  of  Novem- 
ber, 1887,  and  he  thereupon  entered  upon  the 
discharge  of  his  trust  as  such  executor,  and 
so  continued  until  the  date  of  his  death,  to 
wit,  on  December  4, 1890.  In  the  mean  time 
the  said  George  D.  Hill  had  proceeded  with 
the  administration  of  the  said  estate,  and 
liad  partially  administered  and  settled  the 
same,  and  had  partially  administered  the 
community  property  which  belonged  to  the 
estate  of  »ild  decedent  and  her  said  husband,- 
George  D.  Hill.  No  steps  were  taken  to  give 
notice  to  the  creditors  of  the  said  community, 
or  to  bind  them  In  any  wise  by  the  proceed- 
ings had  In  the  administration  of  the  estate 
of  said  EUen  K.  HUl.  Upon  the  death  of 
Geoi^e  D.  Hill,  his  trust,  as  executor  of  the 
last  win  and  testament  of  Ellen  K.  Hill,  was 
left  incomplete  and  unfinished.  He  left  a 
will,  nominating  the  appellants  as  his  execu- 
tors, and  the  sjild  will  was  afterwards,  In  the 
month  of  December,  1890,  duly  admitted  to 
probate  In  the  then  probate  court  of  King 
county,  and  letters  testamentary  were  duly 
and  regularly  Issued  to  these  appellants,  who, 
having  regularly  quaUfled,  entered  upon  their 
trust  as  such  executors,  and  have  ever  since 
been,  and  stUl  are,  the  duly  qualified  and 
acting  executors  of  the  last  will  and  testa- 
ment of  ^e  said  George  D.  Hill,  deceased, 
and  their  letters  have  never  been  revoked. 
Said  executors  thereupon  entered  Into  the 
poasesriim  of  oU  the  property  In  the  hands 
of  thdr  Intestate  at  (he  time  of  hla  decease, 
which  embraced  a  large  amount  of  commu- 
nity property  of  the  said  Ellen  K.  and  George 
D.  Hill,  and  the  separate  property  of  Ellen 
K.  Hill  not  disposed  of  by  George  D.  Hill  In 
the  progress  of  the  administration  of  her 
estate.  They  thereupon,  and  more  than  a 
year  prior  to  the  filing  ot  the  petition  of  re- 
spondent In  the  court  below,  published  notice 
to  creditors,  and  the  creditors  of  the  estate 
of  the  said  George  D.  Hill  and  of  the  com- 
munity estate  of  .the  said  Geoi^  D.  and 
Ellen  K.  UUl  hare  filed  chUms  against  said 
estates  with  said  executors,  amounting  to 
neaiiy  f 100,000v  the  greater  portion  of  wfaldi 
are  asserted  by  said  claimants  to  be  comma- 
lUty  debts,  and  bludlnc  i^on  the  community 


estate.  Afterwards,  on  June  30, 1891,  letters 
of  administration  de  bonis  non  of  the  estate 
of  the  said  Ellen  K.  Hill,  with  the  wlU  an- 
nexed, were  granted  by  the  superior  court  of 
King  county,  and  duly  and  regularly  issued 
to  the  petitioner,  Stewart  E.  Smith,  who  ever 
since  has  been,  and  still  Is,  the  duly  appoint- 
ed and  qualified  administrator  de  bonis  non, 
with  the  will  annexed,  of  said  estate.  The 
appellants,  as  executors  of  the  said  last  will 
and  testament  of  George  D.  Hill,  hold  posses- 
sion of  his  separate  estate  and  the  commu- 
nity estSLj  of  George  D.  and  Ellen  E:.  HUl, 
and  are  proceeding  to  administer  said  com- 
munity estate,  and  huve  already  disposed  of  a 
large  portion  thereof  In  the  regular  course  of 
administration,  chilming  the  right  so  to  do 
under  provisions  of  the  will  and  the  direction 
of  the  superior  court  of  said  comity  Mttlng  in 
probate.  Her  separate  property  bad  been  de- 
Uvered  to  the  petitioner  before  the  Institd- 
tion  of  this  proceeding.  On  the  Ifith  of  De- 
cember, 1892,  the  petitioner  served  upon  ap- 
pellants a  demand,  in  .writing,  requiring  them 
to  surrender  up  and  deUver  over  to  said  peti- 
tioner aU  the  property  and  assets  whatsoever 
belonging  or  pertaining  to  the  said  commu- 
nity estate,  but  appellants  refused  to  comply 
with  the  sold  demand,  and  stlU  refuse  so  to 
do. 

In  Ryan  v.  Fei^sson,  3  Wash.  St  356,  28 
Pac.  Rep.  910,  we  held  that  upon  the  death 
of  either  husband  or  wife,  where  an  ad- 
ministration was  had  of  tbe  community  prop- 
erty, the  same  should  be  of  the  whole  there- 
of, and  not  merely  of  the  half  Interest  of  the 
decedent  and  that  the  whole  community 
estate  is  subject  to  administration  upon  the 
death  of  either  of  the  parties.  Where  the 
separate  property  of  the  deceased  and  the 
community  property  of  the  deceased  and  the 
surviving  spouse  is  administered,  the  same 
Bboiild  be  kept  separate,  for  tbe  separate  debts 
of  the  deceased  would  be  primarily  a  charge 
upon  the  separate  property,  and  the  commu- 
nity debts  would  be  primarily  a  charge  upon 
the  community  property.  In  case  there 
should  not  be  enough  of  the  separate  prop- 
erty to  pay  the  separate  debts,  the  defi- 
ciency could  be  made  good  out  of  the  de- 
cedent's Interest  In  the  community  proper- 
ty, should  there  be  anj'tbing  remaining  after 
the  payment  of  the  commimity  debts,  and 
the  same  would  be  true  with  regard  to 
a  deficiency  of  the  community  property,  as. 
after  the  separate  debts  had  been  paid,  the 
remainder  of  the  separate  property  wotUd 
I  be  liable  for  tbe  community  debts  so  remain- 
ing unpaid.  However,  where  administration 
has  beoi  had  of  the  separate  proper^  of 
the  deceased,  and  the  whole  of  the  commnni' 
ty  proper^,  or  evMi  only  of  the  half  Inter^ 
est  of  the  community  property  belonging  to 
the  deceased,  and  the  same  has  not  been 
kept  separate,  but  the  property  has,  been 
commingled  Indiscriminate,  and  the  s^ta* 
rate  debts  of  the  deceased  and  the  communi- 
ty debts  have  not  been  daatified  or  kqit 
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aerate,  but  bare  been  dealt  with  In  oom- 
mon,  as  standing  upon  an  equal  footing 
against  all  of  the  property,  regardless  as  to 
whether  it  was  the  sqtarate  property  of  the 
deceased,  or  the  community  property,  or  a 
port  of  It,  and  the  same  has  been  allowed 
to  go  fhmugh  nnquesUoned  l>y  the  creditors, 
or  any  of  them,  or  any  of  the  parties  Intw- 
ested,  sneh  admlnlatratifm,  at  most,  would 
only  be  Irregular,  and  not  void.  We  are 
also  of  the  c^InloD  that  adnunlstratlon  may 
be  had  of  the  aerate  property  only  of  the 
deceased  member,  if  no  more  Is  required 
by  the  creditors  or  by  the  parties  interested. 

As  to  how  far  creditors  of  the  community 
would  be  estopped,  where  'Qie  commnnlQr 
property  Is  administered  upon  the  death  of 
the  wife,  for  Instance,  or  where  only  one* 
half  of  the  communlQr  property  has  been  so 
administered,  from  thereafter  pRsentlug 
th^ir  claims  against  the  estate  of  tiie  hu8< 
band  after  Ids  decease*  there  may  be  some 
question,  and  the  solution  of  It  mny  depmd 
upon  the  notice  given  where  the  claims  were 
not  presented  during  the  first  administration. 
If  they  were  presented,  the  parties  would 
be  bound  by  a  parUcipatlon  and  acquiescence 
hi  the  administration;  but  a  claim  for  a  bal- 
ance  unpaid,  owing  to  a  deficiency,  could 
probaUy  be  pressed.  Regularly,  where, 
mKm  the  death  of  either  husband  or  wife, 
admlnistratlott  Is  had  of  the  separate  prop* 
erty  of  the  deceased,  and  of  the  community 
property,  a  notice  should  be  glren  to  the 
separate  creditors  of  the  deceased,  and  also 
to  the  creditors  of  the  conmiuui^,  ,to  pro- 
dace  their  claims,  etc  In  case  the  d^ts 
against  the  community  were  contracted  by 
the  deceased,  a  notice  to  his  creditors  would 
be  sufficient  to  include  such  creditors  of 
the  community.  But  this  would  not  be  -true 
if  such  community  debts  were  contracted 
by  the  surviving  member,  at  least  In  the 
absence  of  actual  notice.  For  instance,  If 
the  community  debts  had  been  contracted 
by  the  husband,  as  Is  usually  the  case,  upon 
the  death  of  the  wife  a  notice  to  her  cred- 
itors would  not  be  notice  to  the  creditors 
of  the  community;  but,  upon  the  denth  of 
the  husband,  a  notice  to  his  creditors  would 
Include  the  creditors  of  the  community,  for 
they  could  fairly  be  said  to  have  had  notice, 
the  community  debts  baring  hocn  contracted 
by  the  husband;  and  the  rule  would  hold 
good,  of  course,  if  the  parties  were  changed. 
In  cases  where  the  community  debts  were 
coutractod  by  the  wife.  In  this  case,  upon 
the  death  of  the  wife,  her  separate  property 
was,  of  course,  subject  to  the  probate  court 
for  the  purposes  of  settlement  and  distribu- 
tion; and  the  same  was  true  with  regard  to 
the  whole  of  the  community  property  of  the 
deceased  and  her  husband,  George  D.  Hill. 
We  are  of  the  opinion,  however,  that  a  hus- 
band or  wife  cannot  appoint  on  executor  to 
take  charge  of  the  community  estate,  to  the 
exclusion  of  the  surviving  spouse,  but  the 
surriror  would  be  the  only  one  who  could 


question  the  same.  Such  an  aivpotntment 
would  be  good  as  against  all  others.  Al- 
though, In  the  administration  ot  such  estates, 
a  separate  account  should  be  kept  of  the  com- 
munity property  and  of  the  separate  property 
of  the  decedent,  yet,  as  a  matter  of  conven- 
ience and  economy  aJa  well,  the  whole  should 
be  In  the  hands  of  the  same  person  for  the 
purposes  of  administration.  But  this  need 
not  be  80  newssarlly  as  a  matter  of  law,  and 
could  not  be,  at  least  ordinarily,  where  the 
appqintment  of  the  executor  named  by  tba 
decedent  Is  not  consented  to  1^  the  surviv- 
ing husband  or  wife,  or  where  the  survivor 
does  not  waive  his  or  her  rights  in  the  prem- 
ises. Where  the  person  named  as  executor  In 
the  will  cannot,  for  the  reasons  stated,  be  np- 
pointed  to  take  charge  of  the  community  es- 
tate, an  admbdstrator  thereof  should  be  ap- 
pointed, to  which  appointment  the  surviving 
spouse  or  tiie  pemm  he  or  she  mli^t  nominate 
would  have  preferrace.  Sectbm  900,  v(d.  2, 
Code  Proe.  Sndi  administrator  -would  be  en- 
titled to  the  wlude  of  the  commimlty  estate 
for  tiie  purposes  of  admlnlstraticm;  but  the 
admlnlatratitm  of  sodi  separate  estate  of  the 
deceased  and  of  the  community  properly: 
would  be  one  proceeding.  In  the  sense  that 
It  would  only  be  necessary  for  credltras  to 
preset  their  claims  ouco. 

Tlie  deceased  died  testate,  bat  she  app(^t- 
ed  her  hnsbuid  executor,  and  he  entered 
upon  the  admlulstmtlon  of  her  s^Miate  es- 
tate, and  tiie  whole  of  the  oommunlty  estate. 
Upou  his  death,  the  orderly  procedure  would 
have  been  to  have  had  a  settlemmt  with  hia 
representatives,  under  section  941,  vcA.  2, 
Code;  whereiqran  the  s^urate  estate  of 
Ellen  K.  Hill,  and  the  whole  of  the  com- 
munity estate  ot  said  deceased  parties, 
should  have  bem  turned  over  to  her  repre- 
sontaUres,  as,  she  having  died  flrat,  her 
representatives  woe  enUtied  to  administer 
the  community  property.  Lawrence  v.  Rail- 
way Co..  4  Wash.  St  664,  30  Pac.  Bep.  1099. 
In  this  case  the  creditors,  at  least  all  of 
the  community  creditors,  would  be  barred, 
by  reason  of  the  notice  published  and  their, 
failure  to  object,  from  raising  any  question 
against  administering  the  community  prop- 
erty in  the  settiement  of  the  estate  of  Geon;o 
D.  Hill.  Whether  the  creditors  of  her  sepa- 
rate estate  could  raise  any  question  there- 
fore In  case  her  separate  property  was  not 
safllclcut  to'satisfy  their  claims  Is  more  dlfH- 
cult  to  determine,  but  It  Is  sufficient  to  say 
that  none  of  the  creditors  in  this  Instance 
ore  complaining,  and  the  claim  of  the  peti- 
tioner rests  upon  his  sole  personal  ri^t  to 
administer  the  commuui^  property.  It 
seems  as  though  it  would  be  incumbent  on 
her  separate  creditors  to  more  with  dili- 
gence, after  receiving  notice,  to  hare  the 
community  property  administered  In  the  set- 
tlement of  her  estate,  unless  they  were  sat- 
IsSed  to  take  the  risk  of  having  their  claims 
paid  in  full  out  of  her  separate  property, 
and  did  not  desire  to  preserve  any  right 
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against  the  commnnl^  estate  for  any  de- 
flciency  that  might  result.  It  appears  that 
the  representatives  of  George  D.  HIU  en- 
tered upon  the  admlalBtraUon  of  his  estate 
in  the  month  of  December,  1890,  and  con- 
tinued the  administration  of  the  community 
property.  No  one  objected  to  this,  but  said 
proceedings  were  allowed  to  go  unques- 
tioned for  some  two  years,  and  antU  the 
numUt  of  Decembw,  1882,  when  the  petl- 
tioDer  Instituted  this  proceeding  to  recorer 
poBsessicm  of  the  community  estate.  It  does 
not  appear  that  any  creditor  of  the  deceased 
has  asked  to^have  the  posseBsltm  of  this 
property  turned  over,  or  to  hare  the  same 
administered  in  the  estate  of  Ellen  K.  HIU, 
nor  does  It  appear  that  any  of  the  hdrs  or 
devisees  ever  made  such  a  request,  nor  any 
of  the  parties  tntraested,  excepting  the  peti- 
tioner, and  we  are  of  the  opinion  that  what- 
ever personal  tli^t  he  may  have  hod  to  ad- 
minister the  community  estate  he  has  lost 
by  xedson  of  hts  ladies  In  the  premises.  It 
was  Incumbent  on  him  to  have  proceeded 
with  dlllgMice  to  obtain  possession  ot  this 
property^  not  to  sit  by  and  see  the  same 
administered  In  tiie  settlement  of  the  estate 
of  George  D.  HIU  without  objectl(m.  He 
was  appelated  In  June,  1891,  and  for  a  year 
and  a  half  slept  upon  whatever  rights  he 
had  In  the  premises.  We  are  also  of  the 
opinion,  In  any  event.  In  a  case  like  this  the 
ordinary  rules  relating  to  the  UabUity  of  ex- 
ecutots  de  son  tort  would  not  apply;  even 
In  the  absence  of  ft  statate  upon  the  subject, 
althoug^i  we  have  'one  which  would  have 
some  bearing  thereon,  (section  708,  voL  2. 
CSode  Proe.;)  and  that  such  an  administra- 
tion of  community  property  could  amount  to 
nothing  mote  tiian  an  irregularity,  of  which 
advantage  must  be  seasonably  taken  during 
the  pendency  of  the  proceeding,  if  at  all; 
and  othwwlse,  that  the  same  would  be  valid 
as  far  as  the  question  of  the  right  of  the 
representative  of  either  spouse  to  administer 
the  same  is  involved.  The  UablUUes  of  the 
estate  in  ^ther  ev«)t  would,  of  course,  be 
tiie  same  as  to  claims  presented. 

It  appears  In  this  case  that,  In  the  admin- 
istration of  the  estate  of  Geoi^  D.  h:iI,  a 
notice  was  duly  published  to  creditors,  and 
his  creditors,  Including  all  the  creditors  of 
the  community,  as  far  as  known,  have  pre- 
smted  their  claims,  and  the  time  for  pre- 
senting dalms  In  the  settlement'  of  said  es- 
tate has  expired.  It  would  be  a  hardship  up- 
on these  creditors  who  have  presented  their 
demands  agiiinst  the  community  estate  un- 
der such  circumstances  if  the  proceedings* 
are  to  be  interrupted  and  suspended,  and 
the  property  transferred  to  another  estate 
for  setOemeht,  where  all  of  said  claims 
must  be  again  presented,  and  the  proceed- 
ings again  largely  gone  through  with  from 
the  beginning  by  another  officer  of  the  same 
court.  It  seems  that  George  D.  Hill  pub- 
lished no  notice  to  creditors  in  admlnlsterlnif 
his  wife's  estate.  The  petitioner  has  done 


80,  however,  and  the  time  for  presenting 
claims  therein  has  not  yet  expired.  No  com- 
plaint is  made  that  his  estate  has  been  mis- 
managed In  its  settiement.  In  fact,  it  is 
admitted  that  the  executors  of  George  D. 
HUI's  estate  are  thoroughly  skillful  and  com- 
petent, and  that  they  have  been  and  are 
well  and  faithfully  discharging  the  trust 
We  are  of  the  opinion  that  the  petitioner  Is 
estopped  from  setting  up  any  claim  of  right 
to  administer  the  community  property  in 
question,  and  the  decision  of  the  superior 
court  Is  reversed,  and  the  cause  remanded 
for  fnrthCT  proceedings. 

There  may  be  some  question  as  to  whether 
the  ptOnt  upon  which  this  case  is  determined 
—the  question  of  esbH>pel-^  raised  by  the 
appellants  in  their  brief.  The  fticts,  how- 
ever, are  stated,  althou^  the  qnesti<Hi  of 
estoppel  Itself  is  not  therein  argued.  In 
some  hiBtances  tiie  court  may  take  notice 
of  a  point  not  argued  for  the  purpose  of  ar* 
riving  at  a  Just  decision  upon  the  merits, 
although  a  different  rule  mls^t  be  invoked 
to  avoid  a  harsh  decision.  0^  seems  to  be 
within  the  spirit  of  section  1448,  vol.  2, 
Code  Proc.,  and' is  one  of  the  purposes  which 
this  statute  may  wi^  serve. 

HOTT  and  ANDEB3,  JX,  omcur. 

STILES,  X  I  ctmcur  in  the  result  reached 
in  the  forgoing  opinion;  but  I  think  many 
matters  have  been  argued  and  decided  which 
are  not  in  this  case.  The  rights  of  bdra 
and  eredltois  are  not  in  any  way  involved 
in  the  question,  whldi  of  these  two  persona 
shall  administer  tills  estate? 


(«  wasb.  s») 
GRBENB  et  aL  T.  WILUA.MS. 
(Supreme  Court  of  Washington.    April  28, 
1893.) 

Appbal— Final  Ordbk — Vxcxriyo  Johoicbnt. 
An  order  racatin?  a  judgment  is  not  n 
final  order,  and  hence  not  appealable.  Lilien- 
thal  V.  Wright,  23  Pnc.  Rep.  801,  1  Wasb.  St 
1,  and  Gowep  Gower,  24  Poc.  Bep.  29,  1 
Wash.  St.  Ifi,  followed. 

Appeal  ft-om  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  Wlllli'm  H.  Greene  and  others 
against  Louis  Williams.  From  an  order  set> 
ting  aside  a  judgment  In  his  favor,  defendant 
appeals.  Dismissed. 

L.  M.  Lane,  W.  E,  Gay,  and  Louis  Wil- 
liams, for  appellant.  B.  G.  Wilson  and  Ben- 
ton Bmbree,  for  respondent& 

SCOTT,  J,  This  appeal  was  taken  from 
an  order  scttiug  aside  a  Judgment,  and  the 
respondents  move  to  dismiss  the  same,  upon 
the  ground  tiiat  the  same  was  not  a  final 
order,  from  which  an  oppeal  will  lie.  Wo 
have  so  held  in  LlUenthal  v.  Wright,  1  Wash. 
St.  1,  23  Pac.  Itt^p.  801,  and  in  Gower  v. 
Gower,  1  Wash.  St  16^  24  Pac.  Kep.  29; 


Digitized  by  Google 


Ariz.) 


BBAYTN"  «.  MATOB»  ETC.,  OP  CITT  OP  TOMBSTOITE. 


589 


The  appenant  claims  that,  under  the  dis 
cumstances  of  thtw  case,  he  has  no  reUef  un- 
less his  appeal  can  be  midntalned,  but  we 
do  not  find  anything  In  the  record  to  Trar- 
ront  this  contentltm.  He  certainly  has  a 
right  to  have  the  oanse ,  proceed  to  final 
judgment  In  the  superior  court,  and.  If  such 
judgment  should  be  adverse  to  him,  an  ap- 
peal can  be  taken  therefrom.  Since  the  deci- 
sion of  LUIenthal  t.  Wright  and  Gowor  t. 
Gower,  tbe  law  has  be«k  dumged,  in  fiiat  it 
allows  proceedings  to  be  Instituted  to 
set  ftride  and  vacate  judgments  without 
any  statutory  Itanltalion  as  to  time,  as 
was  the  case  when  tliose  two  detdslons 
were  rendered.  The  time  for  Instltntlng 
such  proceedings  being  unlimited  by  stat- 
ute, the  ri^t  to  an  appeal  from  an  or- 
der vacating  a  jn^moit  Is  much  more 
important  than  formeriy,  and  the  absence 
of  such  a  rU^t.  under  some  drcumatanoes. 
ndght  be  snbveralve  of  the  ends  of  Jus- 
tice It  being  a  question  of  practice,  had 
the  law  at  the  time  ttioae  cases  were  decided 
been  as  it  now  Is.  It  mi^t  have  led  the 
court  to  have  held  otherwise;  but.  as  the 
present  legislative  assembly  has  passed  a 
law  authoilKhu;  an  appeal  fnnn  an  order 
granthig  a  new.  trial,  we  do  not  deem  it  ad- 
^nble  or  necessary  to  review  our  former 
holding.  See  Sess.  Laws  imSS,  p.  U9,  {  1, 
snbd.  &  Ccmseqnenti^,  the  motion  Is  granted, 
and  appeal  dismissed. 

HOTT,  ANDERS,  and  STILES,  ocm- 
enr. 

(4  Ariz.  83) 

BRAVIN  T.  MAYOR,  ETC.,  OF  CITT  OP 

TOMBSTONE  et  al. 
(Supreme  Court  of  Arizona.   April  15,  1893.) 

TSBRITORIBS  —  POWKKS  OF  LeOISLATUHB  — XjOCAI. 
LbOISLATION— UsfHl-ATlON  OF  OfFICB. 

1.  Act  March  16,  1891.  provides  that  in 
an  cities  in  which  the  total  vote  at  the  geo- 
erai  election  on  NovenibGr  4,  1890,  was  less 
than  600,  the  faoctions  of  the  city  aBsessor, 
tax  collector,  and  street  commissioner  shall  be 
incident  to  the  office  of  chief  of  police.  Held, 
itkt  as  Tombstone  is  the  only  city  that  was, 
or  ever  could  be,  affected  by  the  provisions  of 
the  act,  it  is  "local  or  spedal"  in  ita  opcrfltion, 
within  the  meaning  of  Act  Cong.  Jul^  30,  1886, 
(Harrison  Act.)  forbiddiog  territorial  lesisla- 
tures  to  pass  such  laws,  incorporating  cities, 
towns,  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  city,  or  village." 

2.  Under  a  statote  providing  that  If  judg- 
ment, on  the  trial  of  the  right  of  a  person  to  an 
office,  be  rendered  in  his  favor,  he  may  recover 
the  damages  sustained  by  the  usurpation  there- 
of by  defendant,  such  damages  may  be  recov- 
ered  where  a  city  office  was  taken  from  plain- 
tiff, and  given  to  defendant  under  a  void  act 
of  the  legislature. 

Appeal  from  district  court,  Cochise  county; 
Richard  E.  Sloan,  Judge. 

Action  by  George  Bravln  against  the  mayor 
and  common  council  of  the  city  of  Tomb- 
stone, and  Frank  Ryan.  Defendants  had 
judgment,  and  plaintiff  appeala  Beversed 
in  part. 


W.  H.  Barnes  and  O.  S.  Clarlc.  for  appel- 
lant Wm.  Erring,  for  appelleea. 

KIBBET,  J.  The  appellant  (the  plalntlir  be- 
low) alleged  In  his  complaint  that  he  had 
been  duly  elected  to  the  office  of  assessor  of 
the  city  of  Tombstone,  and  became,  ex  offldo, 
tax  and  license  collector,  health  officer,  and 
street' commissioner  of  that  city,  and,  having 
duly  qtmllfled,  was  duly  Inducted  Into  that 
office;  that  on  the  1st  of  April,  1891.  the  de- 
fendants the  mayor  and  common  council  of 
the  dty  of  Tombstone  illegally  and  wrong- 
fully usurped  said  offices,  and  took  posses- 
sion thereof,  and  of  the  books,  papers,  and 
other  effects  pertaining  thereto,  and  turned 
them  over  to  the  defendant  Frank  Ryan, 
chief  of  police  of  the  dty  of  Tombstone;  that 
Rynn  thereupon  entered  upon  the  discharge 
of  the  duties,  and  the  exercise  of  the  powers, 
of  appellant's  office,  and  continues  therein, 
and  has  thereby  defrauded  appellant  of  the 
emoluments  of  the  office.  Appellant  prays 
for  Judgment  of  ouster  against  Ryan;  that 
he  may  be  readmitted  into  office;  and  that 
he  have  Judgment  for  $200  damages.  The 
defendants  appeared,  and  the  mayor,  etc., 
pleaded.  In  abatement  of  the  action,  misnomer 
of  the  corporation  defendant,  in  that  the 
corporate  name  is  *^e  Oty  of  Tombstone 
of  the  Territory  of  Arizona;"  and  not  "The 
Mayor.",  etc.,  as  pleaded.  The  defendants 
demurred  specially  and  generally,  and  plead- 
ed general  denial.  The  plea  in  abatement 
was  sustained,  and  the  action,  as  to  the 
mayor,  etc.*  diunlaaed.  The  .record,  from 
this  pt^t  in  the  proceeding,  is  mudi  con- 
fused. The  minute  aitry  of  the  pnxKedlngs 
states,  after  redtlng  the  ruling  on  the  plea 
In  abatement:  "And  said  argument  further 
proceeding  upon  the  demurrer  filed  herein, 
the  same  being  submitted  as  to  tiie  special 
demurrer  upon  the  claim  for  damages  made 
in  8^  com|daint,  and  the  court,  being  now 
fully  advised  in  tiie  premises,  does  sustain  Ute 
same,  and  grants  leave  to  argue  tiie  remain- 
ing questions  raised  by  demurrer."  The  next 
entry  in  the  minutes,  dated  more  than  six 
months  lat«r  than  the  foregoing,  redtes: 
"This  cause  having  heretofore  been  tried  and 
duly  submitted  to  the  court,  and  the  court, 
now  being  fully  advised  herein,  does  find  the 
Issue  herein  In  favor  of  the  defendants,  and 
against  the  plaintiff,  and  does  hereby  order 
Judgment  accordingly,  and  for  costs.  Plain- 
tiff, by  his  counsel,  moves  for  a  new  trial, 
which  L9  overruled.  Thereupon,  plaintiff 
gives  notice  of  appeal,"  etc.  The  Judgment 
appears  in  the  record  here,  and  recites  that 
"no  witnesses  were  examined."  The  words 
in  the  printed  blank,  "the  evidence  being  In- 
duded,"  are  obliterated,  and  the  Judgment 
begins:  "Wherefore,  by,  reason  of  the  law 

aforesaid.  It  Is  ordered,  adjudged,"  etc.,  

"do  have  Judgment  against  the  plaintiff  on  all 
the  issues  In  said  case."  No  attempt  is  made 
to  perfect  an  appeal  from  any  Judgment  upon 
the  facta.   While  the  record  Is  informal,  we 
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are  of  the  opinion  that  no  issue  of  fact  was 
tried,  and  that  the  judgmrat  ts  upon  an  Issue 
of  law  only. 

The  appellant  assigns  as  error  the  ruling  of 
^e  court  In  sustaining  the  demurrer  to'  the 
complaint,  and  we  think  that  question  Is  sub- 
stantially presented  here.  We  may, premise 
'that  the  plea  In  abatement  was  properly  sus- 
tained, and  we  need  not  con^der  any  Ques- 
tion on  the  demurrer  of  the  mayor,  eta,  for 
that  ruling  carried  tbem  out  of  court 

The  city  of  Tombstone  was  created  by  a 
special  act  of  the  general  assembly  in  I08I. 
That  act  provided  for  a  dty  assessor,  who' 
should  be  ex  officio  tax  and  license  collector, 
health  officer,  and  street  commissioner.  Ap- 
pellant was  duly  elected  to  that  office,  and 
had  legally  entered  upon  the  discharge  of  the 
various  duties  incident  to  the  office.  This  is 
admitted  by  the  demurrer.  It  was  subse- 
quently provided,  by  "An  act  to  reduce  ex- 
penses In  certain  cities  of  the  territory  of 
Arizona,"  approved  March  16,  1891,  "that  In 
all  dtles  •  *  *  In  which  the  total  vote 
cast  at  the  general  election  held  therein  on 
the  fourth  day  of  November,  ISOO,  was  less 
than  six  htmdred,"  the  functions  of  the  (Aty 
assessor,  city  tax  collector,  city  license  tax 
collector,  and  street  commissioner  shall  be 
incident,  ex  officio,  to  the  office  of  chief  of 
police.  In  pursuance  of  this  act  of  1891  the 
discharge  of  the  duties  theretofore  Imposed 
upon  the  appellant,  as  dty  assessor,  were  de- 
volved upon  Ryan,  the  appellee,  chief  of  po- 
lice; and  he  thereafter  discharged  them,  to 
the  exclusion  of  appellant.  At  the  general 
election  of  ISOO,  Tombstone  was  the  only 
city  In  Arizona  In  which  there  wore  less  than 
fiOO  votes  cast.  Appellant  contends  that  the 
legislative  act  of  1801  Is  in  violation  of  the 
inhibition  contained  In  the  act  of  congress 
approved  July  30,  18SG,  commonly  known 
ns  the  "Harrison  Act,"  which,  among  other 
things,  provides  that  the  "legislatures  of  the 
territories  •  •  •  shall  not  puss  local  or 
special  laws  on  any  of  the  following  enumer- 
ated cases:  •  •  •  Incorporating  cities, 
towns,  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  city,  or  village." 
Gonatltutional  provl^ons  similar  to  that  of 
the  Harrison  act.  Just  quoted,  have  frequently 
been  the  subject  of  Judicial  construction. 
We  entei-tain  no  doubt  but  that,  if  the  ter- 
ritorial act  of  1891  is  valid,  It  operates  as  an 
amendment  of  the  charter  of  tbe  city  of 
Tombstone.  Is'  It  "local  or  special,"  within 
the  meaning  of  the  Harrison  act?  The  law 
can  never  apply  to  any  other  city  In  Arizona. 
It  applies  only  to  cities  that  in  1890  cast  less 
than  600 votes.  Of  that  class,  Tomtetone  is  the 
only  one.  No  provMon  Is  made  in  the  act 
(vhereby  other  cities  may  in  the  future  come 
.within  Its  terms  and  operation.  In  fact,  others 
are  necessarily  excluded.  Sutherland,  In  his 
work  on  Statutory  Construction,  says:  "If  a 
rit&tnte  is  plainly  lnt«idcd  for  a  partlcnlar  cose, 
and  looks  to  no  broader  application  In  the 
Aiture,  it  is  q;)edal  or  local,  and  if  such 


laws  are  prohibited  it  Is  unconstitutional." 
Suth.  St  Ckinst  I  129.  A  classificaUon  of 
cities  may  be  made,  based  upon  population; 
upon  the  number  of  votes  cast  from  time  to 
time;  upon  the  extent  or  character  of  a  par- 
ticular business  or  industry  done  or  pursued 
within  their  limits,  etc.  And  this  even  though 
but  one  dty  in  the  state  or  territory  cornea 
within  the  provisions  of  the  statute  at  the 
time  of  its  enactment  But  the  statute  must 
1)6  elastic,  so  that  other  dtles  may,  as  they  at- 
tain the  requlEdte  conditions,  come  within  the 
classification  and  within  the  operation  of  the 
statute.  We  think  the  rule  may  safely  be 
stated  to  be  that  the  classification  of  munid- 
pailtles,  and  the  incidental  Imposition  of 
different  obligations  and  granting  of  different 
powers  to  them  according  to  such  classifica- 
tion, most  be  such  that  other  municipali- 
ties may,  upon  the  attainment  of  the  condi- 
tions characterizing  any  particular  class,  en- 
ter that  class,  and  the  conditions  themselves 
must  be  not  only  possible,  but  reasonably 
probable  of  attainment.  Section  22,  Amer. 
Law  Rev.  p.  403,  and  cases  there  cited.  Ap- 
plying this  rule  to  the  case  at  bar,  we  think 
the  act  of  1891  does  not  come  within  It  It  Is 
therefore  special  legislation,  and  a  violation  of 
the  Harrison  act  It  Is  suggested  by  appel- 
lee that  this  Is  a  case  to  which  general  legis- 
lation could  not  be  made  applicable,  and  that 
the  legislature,  and  not  the  courts,  is  the 
sole  Judge  of  that  fact  That  rule  applies 
only  to  subjects  of  legislation  not  specifically 
enumerated.  The  statute  (Harrison  act)  enu- 
merates certain  subjects  upon  which  there 
shall  not  be  local  or  special  legislation.  It 
further  provides  that.  "In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted."  It  Is  to 
these  "other  cases"  that  the  rule  laid  down 
by  some  courts,  that  the  legislature  Is  to  be 
the  Judge  of  the  applicability  of  a  general 
law,  applies. 

Our  statute  provides  that  If  Judgment  be 
rendered,  upon  the  right  of  a  person  to  any 
office.  In  his  favor,  he  may  recover  the  dam- 
ages he  shall  have  sustained  by  reason  of  the 
usurpation  of  the  office  by  the  defendant 
The  court,  therefore,  erred  In  sustaining  ap- 
pellee Ryan's  special  demurrer  to  that  part 
of  the  complaint  claiming  damages.  The 
Judgment  of  the  court  below,  as  to  the  mayor 
and  common  coimcil,  etc,  is  affirmed,  and 
as  to  Ryan  It  is  reversed,  and  the  cause  Is 
remanded  for  trial  In  accordance  with  this 
opinion. 


(i  Arls.  M) 

ARIZONA  LUMBER  &  TIMBER  CO.  r. 
MOONEJT. 

(Supreme  Court  of  Arizona.   April  8,  1893.) 

Uaster  and  SiiKVANT  —  Injurt  to  Emflotc  — 
Failure  to  Givb  Inbtruotioss  —  Lia,biutt  or 
Master. 

In  an  action  agnlnnt  a  lutnber  compaDy 
for  personal  injurifs,  it  appeared  that  plaiatiff 
had  been  employed  as  a  common  laborer;  that 
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he  van  en^eefl,  under  defendant's  direction, 
in  feeding  a  circnlar  saw;  that,  from  unskilled 
feeding,  a  piece  of  board  was  thrown  against 
plaintiff,  canains  the  injariea  complained  of. 
3PlaintifE  testified  that  be  had  but  little  knowl- 
edfte  of  the  machine,  and  no  exp^ience  In  the 
work  required.  He  was  not  warned  aa  to  the 
dangers  of  the  work,  nor  instructed  bow  to  feed 
the  machine,  so  &s  to  avoid  them.  Hdd,  that 
defendant  was  liable  for  the  injariea  com- 
plained of. 

Appeal  from  district  court,  Coconino  eaan- 
ty;  Edmund  W.  Wells,  Judge. 

Action  hy  William  Mooney  against  the 
Arizona  Lumber  &.  Timber  Company  for 
personal  Injories.  Judgment  for  platattiff. 
Defendant  appeals.  Affirmed. 

Norris  &  EUoiwood,  tot  appellant.  Stew- 
'art  ft  Doe,  toe  appellee. 

SLOAN,  J.  Appellee  brought  suit  In  the 
district  court,  Coconino  county,  against  ap- 
pellant, to  recover  damages  for  personal  In- 
juria sustained  by  him  while  In  the  employ 
of  aiipeUant.  which  said  injuries  are  alleged 
to  have  been  caused  by  the  negligence  of 
the  latter.  There  was  a  verdict  and  judg- 
ment tot  appellee  toe  f  3,000,  and  Oie  appel- 
lant brlngB  this  appeal  from  said  Judgment, 
and  from  the  order  overruling  the  motion 
for  a  new  trtaL  It  Is  alleged  In  the  com- 
plaint. In  substance,  that  the  Arizona  Lum- 
ber &  Timber  Company,  appellant,  was  cm 
the  8th  day  of  October,  1890,  the  owner  of 
and  mgaged  in  cqperating  a  saw  and  planing 
'  mill  In.  said  coimty;  tiiat  a  part  of  the  ma- 
dilnery  in  nse  In  said  mill  on  said  date  was 
a  certain  drcnlar  saw  vapA  for  ripping 
boards,  commonly  called  a  "resaw;"  that 
this  saw  was  unsafe,  defective,  unguarded, 
and  dangerous,  and  known  to  be  such  by  ap- 
pellant; that,  prior  to  said  date,  appellee 
had  been  emjdoyed  by  appellant  to  work 
in  and  about  said  mill  as  a  common  or  un- 
filled laborer;  that,  on  said  date,  appellee, 
by  direction  of  appellant,  was  engaged  In 
asristlng  In  flie  operation  of  said  circnlar 
saw.  his  Immediate  duty  being  to  place  lum- 
ber in  positltra  to  be  cut  by  said  saw;  that, 
at  the  time,  appellee  was  Inexperienced  In 
the  use  of  said  saw  and  the  machinery  con- 
nected thwewl^  and  Ignorant  of  the  d&n- 
goous  charactOT  and  condition  tii«reof ;  Oat 
all  this  was  at  the  time  well  known  to  ap- 
Pf^Iant,  both  as  to  the  dnngorous  character 
and  condition  of  stUd  saw,  as  w^  as  appel- 
lee's in«cperience  and  want  of  knowledge 
of  the  nse  and  proper  management  of  the 
same,  but,  nevertheless,  appellant,  In  breach 
of  Its  duty  to  appellee,  negligently  refrained 
from  Informing  him  as  to  the  dangenms 
character  and  conditlMt  ot  the  said  machin- 
ery, as  well  as  to  Instruct  him  as  to  the 
proper  manner  of  operating  the  same;  that, 
by  reason  of  said  ne^cct  and  the  unsafe 
and  dangerous  ocmditlcm  of  said  machinery, 
appellee,  while  engaged  In  operating  the 
same  on  said  date,  as  aforesaid,  was  stm<^ 
by  a  ^ece  of  board  thrown  off  said  saw, 


thereby  closing  an  eye,  and  becoming  per- 
manently disfigured.  It  Is  shown  by  the  evi- 
dence that,  at  the  time  appellee  received  the 
injuries  complained  of,  he  was  In  the  em- 
ploy of  the  appelant,  at  work  in  the  planing 
mill,  which  work  consisted  In  "feeding  lum- 
ber," aa  It  la  called,  to  a  machine  known  as  a 
"resaw."  This  machine  is  intended  to  split 
bciards  into  thin  pieces,  and  ccHislsts  of  a 
circnlar  saw,  about  41  indies  in  diameter, 
set  In  an  Iron  frame.  When  operated,  this 
saw  makes  from  1,000  to  1,200  revolutions 
per  minute.  In  ftvnt  of  this  saw  are  placed 
a  double  set  of  upright  rollers,  which  revolve 
Inwardly  and  towards  the  saw.  In  front  of 
thtse  la  a  horiztmtal  roller,  which  revolves 
In  the  dlrectloo  of  the  upright  rollers.  On 
each  side  of  this  saw,  and  a  little  above  Its 
axle.  Is  a  slide  or  table,  which  carries  the 
boards  as  they  are  sawed,  and  upon  which 
they  rest  until  they  are  taken  off  by  the 
attendant  behind  the  machine.  The  man- 
ner of  operating  the  machine  Is,  In  general, 
Uils:  The  feeder  standing  In  front  of  the 
saw  places  tbe  end  of  the  piece  of  lumber 
to  be  split  with  the  edge  upon  the  horizontal 
roller,  when  tt  is  cau^t  by  the  upright  roll- 
era,  and  drawn  by  them  towards  the  saw. 
It  Is  Intended  that  boards  to  be  split  fihall 
enter  Ihe  rollers  In  a  horizontal  position,  on 
a  level  with  the  t<^  of  the  tables  on  each 
side  of  the  bow.  When  the  board  is  sawed, 
the  two  pieces  thus  made  are  takoi  ott 
from  behind,  to  make  room  tm  the  next 
This  accident  was  shown  to  have  occurred 
In  this  way:  Appellee,  In  feeding  the  ma- 
chine, places  a  piece  ot  lumber  between  the 
rollers  with  the  far  end  ahont  four  or  five 
taiches  lower  than  the  end  towards  the  saw; 
that,  when  It  was  caught  1^  the  saw,  the 
front  end  iras  drawn  downward  nntU  tiie 
spUt  pieces  rested  on  the  edge  of  the  tables 
badk  of  the  saw.  The  back  aid  was  hdd 
high  up  by  the  rollers,  until  released  by 
them,  wben  the  sawed  pieces  fdl  upon,  the 
tables.  One  them  rebounded,  and  fell 
up(xi  the  top  of  tiie  saw,  whidi,  cutting  ofC 
a  ^ece  several  feet  Icmg  and  several  inches 
wide,  horied  It  forward,  striking  appellee 
in  the  face,  and  causing  the  injuries  com- 
plained of. 

The  prtndpal  assignment  of  error  relied 
upon  by  the  appellant  Is  that  the  evidence 
is  deariy  insnffiotoit  to  establish  any  negli- 
gence on  its  part  for  which  appellee  can  ro- 
cover.  Couns^  for  appelant,  In  their  brief, 
discuss  tbe  ease  upon  the  theory  that,  un- 
less the  evidence  dlsdoses  that  app^nt 
was  negllgoit  in  allowing  appellee,  without 
previous  warning,  to  work  with  a  machine 
so  defective  in  Its'  structure,  or  so  incomplete 
In  the  safeguards  with  which  It  should  have 
been  supplied,  as  to  raider  it  unsafe  and 
dangerous,  there  can  be  no  recovery  in  this 
action.  Testimony  was  introduced  by  appel- 
lee and  counter  testimony  by  appellant  as  to 
whether  or  not  the  resaw  was  defective, 
In  not  having  some  sort  of  a  guard  to  pro 
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tect  Oie  feeder  ftom  pieces  of  timber  whldi 
inlfi^t  be  thrown  off  when  roniUng.  This 
question,  howeTer*  was  Tlxtually  token  from 
the  Jury  by  the  court  in  Its  Instmctlou  to 
the  effect  that  this  absoice  of  sudi  a  guard, 
if  a  defect,  was  such  a  visible,  op^  and 
apparoit  one  that  appellee,  in  consenting  to 
operate  the  saw,  was  to  be  presumed  to 
have  bad  a  knowledge  of  audi  defect,  and  to 
have  assumed  the  dangers  Incident  thereto. 
The  pleadings  and  evidence  present,  how- 
ever,  an  entlrdy  different  question,  which 
we  will  proceed  to  oxudder. 

It  Is,  we  think,  apparent  from  the  evidmce 
that  ttie  immediate  cause  of  the  acdd<mt 
to  appellee  was  his  want  of  bUU  in  feeding 
tite  saw.  Two  or  three  days  priw  to  the 
accident,  appellee  had  been  set  at  this  woi^ 
by  direction  of  the  foreman  of  the  milL  He 
testlfled-iand  his  testimony  np(m  this  point 
la  uncontradicted— that,  at  the  time,  he  had 
but  lltde  knowledge  of  the  machine,  and  no 
experience  in  the  kind  of  work  required  in 
Its  (q;>eratl(»L  He  had  been  prtor  to  th^ 
UnUe  employed  1^  ain>elliuit  aa  a  ctHumwi 
laborer  about  the  lumber  yard  and  mill, 
and  was  not  a  skilled  workman.  It  also 
appears  that  he  was  not  warned -as  to  the 
dangers  Inddent  to  the  work,  nor  Instructed 
as  to  how  the  lumbw  should  be  put  Into  the 
machine  so  aa  to  avoid  those  dangers,  ^e 
rule  of  law  geueraUy  applicable  as  between 
dmpk^er  and  employe  is  that  the  latter 
takes  upon  himself  the  usual  and  ordinary 
risks  Incident  to  such  employment  The  em- 
ployer, unless  he  has  knowledge  to  the  con- 
trary, has  a  right  to  presume  that  the  em- 
ploye la  competent  to  perform  the  woric, 
and  has  an  intelligent  appredatlon  of  its 
OnngeTS.  A  different  rule,  however,  prevails 
when  the  employment  Is  a  hasardous  and 
dangerous  one,  requiring  some  degree  of 
skill  and  experience  to  properly  guard 
agaiDBt  accidents  and  consequent  Injuries, 
as  when  the  employment  consists  In  operat- 
ing a  dangerous  piece  of  madilnery.  In  such 
a  case  It  Is  the  duty  of  the  master.  If  the 
servant  be  known  to  be,  throng  youth,  lu- 
experience,*  or  want  of  capacity.  Ignorant 
of  the  dangers  and  the  proper  mannw  of 
doing  his  work,  so  as  to  avoid  them,  to  see 
to  It  that  this  servant  be  informed  of  the 
rislfs  he  assumes,  and  properiy  Instructed, 
so  that  he  may  be  able  to  do  his  work  in 
such  a  way  that  he  may  be  as  safe  against 
accident  aa  proper  care  on  his  part  may 
Insnre.  If  he  fail  in  this  duty,  it  Is,  in  law, 
negligence.  Jones  v.  Mining  Co.,  (Wis.)  28 
N.  W.  Rep.  207;  Ingerman  v.  Moore,  (Cal.) 
27  Pac.  Rep.  307.  An  employe  who  Is  shown 
to  be  inexperienced  In  the  use  of  machinery 
of  the  kind  he  Is  set  at  work  with  will  not 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  comprehend  and  to  contract  to 
assume  snch  dangers  as  are  Incident  thereto 
as  may  not,  to  a  person  of  his  age  and  gen- 
eral capadCy,  be  apparent  and  obvious. 
Swoboda  t.  Word,  40  Mich.  Coombs 


T.  Cordage  Co.,  102  Ibtas.  572.  Under  the 
law  as  we  have  stated  It,  and  under  the 
pleadings,  the  verdict  of  the  jury  is  justified 
If  In  this  case  the  following  facts  were 
shown  to  exist:  (1)  That  apptdlee,  at  time 
of  receiving  his  injuries,  was  inexperienced 
In  the  use  ot  the  resaw  and  the  proper 
method  of  feeding  the  same;  (2)  that  the 
accident  occurred  by  reason  ot  appellee's 
Inexperience,  and  not  by  reason  of  want  ct 
such  care  and  attention  to  his  wort^  which 
one  of  bis  experience,  age,  and  general  ca^ 
pad^  might  be  expected  to  know  was  nec- 
essary to  bis  safety;  (3)  that  app^nt  knew, 
at  the  time  ai^ellee  went  to  work,  that  the 
latter  was  inexperienced  In  the  use  of  the 
resaw;  (4)  that  appellant  n^eeted  to  In- 
form appellee  of  the  dangers  and  risks  he 
was  assuming,  and  to  Insbnct  him  as  to  Qie 
proper  manner  of  doing  that  woric  so  as  to 
avoid  soch  acddmts  tta  beCeU  him.  How- 
ever  we  might  view  the  preponderance  <tf 
the  evidence  as  to  Uiese  points,  there  la  tes- 
timony tending  to  estabUah  them,  and,  the 
Jury  having  found  Uiem  to  «clst,  we  do  not 
feel  it  our  duty  to  disturb  thdr  veriUct 

There  waa  a  large  nnmbw  of  asEdgnments 
ot  error  made  by  appelant  based  npmi  the 
rulings  of  court  during  die  trial  relative  to 
the  introduction  and  exdnslcMi  of  evidence, 
but,  as  n«ie  of  them  wwe  mentioiud  In 
the  motion  for  a  new  trial,  we  cannot  con- 
sider them.  We  have  carefully  orasidered 
the  Instructions,  and  find  that  appellant  has 
not  Just  reason  to  complain  of  them.  They 
fully  state  the  law  governing  the  case,  and. 
If  some  of  them  be  subject  to  critldsm,  It  la 
not  for  the  reason  that  they  contain  harm- 
ful error.  We  think  the  judgment  should 
be  affirmed,  and  It  is  so  ordered. 

GOODING,  a  J.,  and  KIBBEY,  J.,  concur. 

(W  Ku.  7701 
NTEDERLANDER  v.  STARR. 

(Supreme  Court  of  Kansas.  July  8,  1893.) 

Real- Estate  Aoekt— Rirht  to  Commissions. 
Wliere,  under  a  contract  with  a  land- 
owner for  a  commission  for  the  sale  of  land, 
the  real-estate  airent  prodiipes  to  the  owner  a 
person  ready,  niiling,  and  able  to  buy  upon  the 
terras  proposed  to  him,  citid  such  Inndowner 
then  informs  his  agent  that  he  has  chnnged  his 
mind,  and  did  not  want  to  trade,  or  close  tiie 
trade,  and  thereupon  refuses  to  malce  any  trade 
or  sale,  the  real-estate  agent  Is  entitled  to  re- 
cover from  the  landowner  his  commission,  the 
same  as  if  there  had  been  an  actual  sale  of  the 
land  to  the  person  desiring  to  purchase  the 
same.   32  Pac.  Rep.  3.j9,  reversed 

(Syllabns  by  the  ConrL) 

Motion  for  rehearing. 

HORTON,  C.  J.  In  the  opinion  handed 
down  by  Strang,  C,  the  judgment  of  the  trini 
court  was  affirmed  upon  the  ground  that  tli 
plaintiff  failed  to  show  that  Jacob  Dold>  tU 
party  desiring  to  buy  the  farm  of  Starr,  waa 
ready  at  any  time  to  comply  with  the  tonus 
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of  his  contract.  It  was  also  remarked  In 
the  opinion  that  the  plaintiff  was  not  ready 
to  close  the  trade,  because  he  was  not  In 
possession  of  $2,000  to  moke  the  cash  pay- 
ment. The  trial  court  sustained  a  demurrer 
to  the  plaintiff's  evidence.  Such  a  demur- 
rer admits  every  fact  and  conclusion  which 
the  evidence  most  favorable  to  the  opposing 
iwirty  tends  to  prove.  Christie  v.  Barnes,  33 
Kan.  317,  6  Pac.  Rep.  599;  Railroad  Co.  v. 
Poster,  39  Kan.  329,  18  Pac.  Rep.  285.  A 
re-examination  of  the  record  shows  that  evl- 
dtmce  was  introduced  tending  to  prove  that 
Jacob  Dold  was  not  only  willing  and  able  to 
buy,  but  was  ready  to  do  so.  George  Dold, 
the  eon  of  Jacob,  in  his  direct  examination, 
testified  positive^  tliat  his  father  was  able 
to  buy  the  farm;  that  he  authorized  him  to 
pay  Starr  the  money  In  accordance  with  the 
terms  of  the  contract;  and  that  his  father 
had  sufficient  money  on  deposit  In  a  bank 
at  Wichita,  which  George  was  antborlzed 
to  use,  to  make  the  cash  payment  In  tUs 
cross-examination  he  seems  to  have  been 
confused,  and  his  evldrace  Is  indefinite  and 
conflicting,  bnt  the  court  should  have  pet- 
initted  the  Jury  to  pass  upon  the  conflicting 
evidence.  That  Is  the  province  of  the  Jury. 
Railroad  Co.  r.  Foster,  supra.  U  Starr  had 
ceased  all  further  nc^Uatlons  about  mak- 
ing a  trade  or  sale  of  nis  farm  atter  be  and 
his  wife  CFMKd  ont  their  names  from  the 
written  contract,  ihea  plaintiff  would  bare 
bad  no  claim  for  commiBlon;  but  Starr 
stated  to  plaintiff,  after  this,  that,  "When 
the  papers  came  around,  we  wUl  cmne  bere, 
and  fix  It  up.'*  Tbe  testimony  ahows  that 
the  plaintiff  was  engaged  In  the  real-estate 
business,  and  that,  before  be  saw  Dold. 
Starr's  form  was  on  bis  booka  tor  aalft  It 
also  appears  that  attee  Jacob  Dold  vaa 
ready,  according  to  some  of  tbe  erldence, 
to  comply  with  the  cmtraot,  Starr  said  he 
did  not  want  to  trade;  that  be  did  not  pro- 
pose to  close  It.  Son^e  exertions  are  taken 
to  tbe  execution  of  tbe  notes  and  mortgage 
by  Jacob  Dt^  but  Starr  made  no  such  ob- 
jections, as  presented  In  tUs  court,  and  it 
Is  apparait  that  tbe  trial  court  did  not  dis- 
pose of  ttxe  demurrer  upon  any  sttdi  ground. 
The  case  of  Stewart  t.  Fowler,  37  Kan.  677, 
1&  Pac.  Rep.  918,  Is  commented  upon  in  Bets 
V.  Loan  Co.,  46  Kan.  45,  20  Pac  Rep.  ^6, 
and  Is  limited  to  the  facts  of  that  cose.  If 
tbe  plaintiff,  under  a  contract  with  Starr 
to  sell  his  land,  produced  to  him  a  person 
ready,  wUHng,  and  able  to  boy,  and  Starr 
refused  to  make  a  sale  npon  the  terms  agreed 
upon  by  him  with  his  agent,  tbe  plaintiff 
Is  entitled  to  bis  commission,  having  earned 
tbe  same.  If  a  real-estate  agent  fully  per^ 
Conns  his  contract  with  a  landowner,  he 
cannot  be  prevented  from  recovering  his 
commission  because  tbe  owner  subsequently 
diauges  his  mind  about  making  a  sale  or 
trade  of  his  property. 

The  evidence  before  the  trial  court  was 
oonfllctlnft  and  all  that  ws  decide  la  tbs 


case  la  that  the  demurrer  to  the  evidence 
ahotUd  have  been  overruled.  The  facts  should 
have  gone  to  the  Jury  for  their  consideration. 
The  Judgment  heretofore  rendered  In  this 
court  wlU  be  set  aside,  and  the  cause 
remanded,  with  direction  to  the  district  court 
to  grant  a  new  trial  All  the  justices  ooa- 
currlng, 

(n  Km.  TU) 

AieiiEB  et  sL  T.  OABPENTEB  FLAOB 

LAND  CO. 

(Supreme  Court  of  Kaoflas.  July  8,  1893.) 
Rbal-Ebtatb  AOK.VT— Options  —  Riqht  to  Com* 

MISSION'S. 

Where  a  real-estate  agent  contracts  with 
a  landowner  for  a  eommisdon  for  the  sale  of 
his  land,  in  order  to  racover  for  bis  services  he 
mast  produce  to  the  owner  a  purchaser  ready, 
willing,  and  able  to  buy  upon  the  terms  pro- 
posed; but  If  the  purchaser  is  only  williofr  to 
make  an  option  contract,  and  prefers  onder 
■ucb  a  contract,  as  he  has  a  right  to  do,  to  for* 
felt  a  small  sum  paid  upon  the  execution  of  tlw 
contract,  rather  than  to  accept  the  property, 
and  the  contract  is  thereby  aanuUed,  the  real> 
estate  agent  cannot  recovor  his  commission,  as 
if  an  actual  sale  had  been  made  or  agreed 
upon. 

(Sj'Uaboa  hj  the  CourtJ 

Error  trova  district  court,  Wyandotte  oooih 
ty;  O.  L  MiUer,  Judge. 

AcUon  by  J.  F.  Algler  &  Go.  agatost  the 
Carpenter  Place  Land  Company.  Judgment 
for  defendant.  PlalntlfCs  bring  error.  Af- 
firmed. 

8.  L.  Bran  and  O.  A.  Vandeveer,  for  plain* 
tUEs  In  error.  UtUa,  Smith  ft  Hobba;  for 
defendant  la  error, 

HOBTON,  a  J.  TUa  action  was  brought 
by  J.  F.  AljEler  ft  Co.  against  ^e  Oorpemter 
Place  Land  Company  to  recover  41486.20  for 
a  commission  which  th^  4^1med  was  due 
them  for  sOTvlces  as  agents  In  tiie  sale  of 
certain  real  estate  b^onging  to  the  land 
company.  The  company  employed  ttie  plain* 
tICb  08  Its  agents  to  And  a  purchaser  for 
certoia  real  estate,  and  authorised  them  to 
s^  the  real  estate  tor  a  fixed  price  and  on 
definite  terms;  $500  to  be  paid  in  caA, 
91,300  In  15  days,  and  tbe  balance  in  three 
equal  annual  Installments,  with  8  per  cmt. 
Interest,  tor  which  the  vaicbaeer  was  to 
execute  his  notes,  and  secure  tbe  same  by 
mortgage  on  the  real  estate.  Hie  detoid- 
ant  was  to  pay  a  commission  of  fi  per  cent, 
on  tbe  gross  amount  of  the  sale.  D.  & 
Goodhue  was  Introduced  as  a  purcSiaaer,  and 
on  September  21,  1887,  signed  a  wrlttoi 
option  contract  to  purchase  the  real  estate 
for  $9,724.  This  was  treated  tbe  par> 
ties  and  the  court  below  as  only  an  option 
on  tbe  property.  Goodhue  refused  to  takis 
tbe  property,  because  he  did  not  think  It 
a  good  purchase.  He  preferred  to  forfeit 
$500,  which  he  had  paid  for  his  option.  Uit 
der  the  facts  disclosed,  the  plalnttfb  were 
not  entitled  to  thdr  oofflmlasion  of  S  par 
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oent  In  order  for  a  real-estate  agent  to 
reoover  a  oommlssioD  from  a  landowner  for 
tbe  sale  of  Us  land,  he  most  find  a  person 
ready,  willing,  and  able  to  buy  upon  the 
terms  proposed,  not  one  who  wlH  take  an 
option  only.  If  the  land  company  bad  been 
able  to  collect  the  purchase  price— {9,724— 
from  Ooodhue,  a  different  case  would  be 
presented.  Dwyer  t.  Kabom,  (Wash.)  33 
Peg.  Rep.  350.  The  judgment  of  the  district 
court  wiU  be  affirmed.  AU  the  juatlcea  oon- 
currln^j, 

ffl  Kmn.  7M>  — 
WIL  B.  OBDIES  DRY-C^OODS  CO.  at  aL 
r.  McKEB. 
(Snprem*  Court  of  Kansas.    Jnly  8, 1803.) 
CBATTBt.  llOBTOAoss— RaooBi>— FoasasKoa  wt 
Mortoaobb. 

1.  A  diattel  mort^fre,  not  filed  for  rec- 
ord. npoQ  personal  proiM^rty  oot  delivered  to 
the  murrgagee,  la  iaralid;  but  If  the  -mort* 
gagee  records  the  mortfraee,  and  takes  posses- 
sion of  the  property,  with  the  conseat  of  the 
mortgagor,  bffore  any  other  rieht  or  Hen  at- 
taches, It  will  core  the  ioralidity,  aod  make 
the  mortirage  lien  etfectlTe.  as  a^mst  cU  gen- 
eral creditors,  and  thoae  who  subswiueutiy  ac- 
quire a  lien  or  specific  Interest  In  the  property. 
Cameron  v.  Marrin,  'JQ  Ke^.  012. 

2.  The  evidence  examined,  and  Md  to  b« 
sufficient  to  sustain  the  finding  and  Judgment 
•f  the  court 

(I^Uabus  by  the  Court.) 

Error  from  dlatrlet  court,  Norton  coimty; 

Louis  K.  Pratt,  Judge- 
Action  by  A.  M.  McKee  against  the  Wm. 

B.  Grimes  Dry -Goods  Company  and  Barton 

Bros.   Judgment,  from  which  defendants 

bring  error.  AtBnned. 

E.  C.  Ellis,  for  plalntUb  la  error.  L.  XL 
Thompson,  for  defendant  in  error. 

JOHNSTON.  J.  This  WttS  an  action  of  re- 
plevin, brotvfht  by  A.  M.  McKee  agnlnst  the 
Wm.  B.  Grimes  Diy-Ctoods  Company,  to  de- 
termine the  right  to  the  possession  of  a 
atocic  of  mercbandbe  whl<^  was  formerly 
purcbased  and  held  by  John  Thorn.  In  July. 
1888,  Thorn  purchased  the  diare  or  Interest 
of  A  partner,  and  commenced  business  at 
Clayton,  in  bis  own  name,  as  a  dealer  In 
gaieral  merchandise.  He  purchased  goods 
on  cre^t  from  the  plaintiffs  in  error  and 
other  dealers,  and  to  meet  some  of  his  ob- 
ligations, as  tbey  f&U  due,  he  borrowed 
mon^  from  A.  M.  McKe^  a  backer  of  the 
same  place.  On  December  4,  ISSS,  he  exe- 
cuted a  nwrtgagb  upon  his  stock  of  goods 
to  McKee  to  secure  the  payment  of  9321.10, 
vbldi  was  filed  for  record  Febmaiy  2, 1889; 
and  on  January  23.  1889,  be  gave  a  second 
chattel  mortgage  npon  the  stock  of  goods 
to  secure  the  payment  of  $952.!KS,  which 
was  to  become  due  and  payable  oa  April' 
23, 18S0.  This  mortgage  was  filed  for  record 
on  February  2,  1880.  On  February  6,  1889, 
HcKce,  deeming  himself  unsafe,  demanded 
and  obtained  possession  of  the  stock  of 
goods,  and,  subsequent  to  the  taking  posses- 
sion ^  tbe  stock  of  goods  by  UcKe^  Thorn 


executed  and  deUvere9  to  the  Wm.  B. 
Grimes  Dry-Goods  Company  a  chattel  mort- 
gage upon  the  same  stock  to  secure  the  pay- 
ment of  $633.33.  Barton  Bros,  brought  an 
attactunent  suit  against  Thom  on  February 
19,  1889,  and  caused  a  levy  to  be  made  npon 
the  stock  of  goods,  subject  only  to  the 
claim  of  the  Wm.  B.  Grimes  Dry-Goods 
Company.  The  property  was  left  by  the 
sheriff  In  the  custody  of  the  dry-goods  oora- 
pany  until  It  was  replevied  by  McKee. 
Barton  Bros,  subsequently  obtained  judg- 
ment upon  their  ' claim  against  Thorn,  and 
Intervened  in  this  action  of  replevin,  which 
was  tried  by  the  court  without  a  Jury;  and 
on  October  7,  1889,  the  court  announced  its 
finding  and  Judgment  to  tbe  effect  that  Mc- 
Kee was  entitled  to  the  possession  of  the 
goods  replevied,  except  "$182  worth  there- 
of," to  which  the  Wm.  R  Grimes  Dry-Goods 
Company  was  entitled;  and  Judgment  was 
accordingly  given,  with  the  provision  that 
plaintiff  should  recover  from  the  dry-goods 
company  and  Barton  Bros,  four-fifths  of 
the  costs  of  the  action,  and  that  the  dry-ROods 
company  should  recover  from  the  plaintiff 
$182  worth  of  the  goods,  or  tbe  value  there- 
of, aod  that  It  should  recover  from  HoKee 
one-fifth  of  Its  costs. 

Tbe  plaintiffs  in  error  contend  that 
McKee  mortgages  were  sftwolutely  void  bfr 
cause  there  was  no  tanmedlate  change  of  tbe 
possession  of  tbe  property,  and  the  mort- 
gages-were  not  at  onoe  filed  for  record.  It 
is  also  contraided  that  tbey  are  void  because 
McKee,  with  full  knowledge  of  Thorn's  In- 
solvency, entered  Into  a  fraudulent  agree- 
ment to  aid  blm  In  bnlldlng  np  a  flctitlona 
credit,  and  tbm  obtain  tbe  merchandise 
against  which  he  was  attemptbig  to  enforoe 
his  mortgage  liens.  Tlie  case  was  submitted 
upon  oral  and  wrlttai  evidence,  and  no 
special  findings  of  fsct  were  requested  or 
returned.  The  only  question  submitted,  then. 
Is  whether  tbe  general  finding  of  tbe  court 
Is  sustained  by  the  testimony,  and  a  careful 
reading  of  the  same  comp^  an  afflrmatlve 
answer.  The  fact  that  tbe  chatty  mortgngea 
were  not  immediately  recorded  by  McKee, 
and  that  tbe  property  was  not  d^vered  to 
blm,  will  not  prevent  a  recor^.  Tbey  were 
filed  fbr  record,  and  possession  of  tbe  prtfp- 
er^  was  taken  under  than,  before  tbe  pbiin- 
tiffs  In  error  obtained  tbtir  mortgage,  or  ai^ 
rl^t  or  Interest  In  tbe  mortgaged  property. 
Possession  was  tokm  wltb  tbe  consent  of 
tbe  mortgagor,  and  under  tbe  numerous  mk 
Ings  the  mortgages  then  became  valid.  Cam- 
eron T.  Marvin.  26  Kan.  612.  Up  to  that 
time  tbe  mortgaged  propeity  was  In  tbe  do- 
mlnlfm  of  tbe  mortgagor,  and  be  bad  a  con- 
tinuing  right  to  mortgage  bis  property,  and 
prefer  one  creditor  over  another,  so  long  as 
it  was  done  In  good  fftltb.  The  testimony 
shows,  without  any  doubt,  that  fbe  debt  for 
which  the  mortgages  were  given  to  McKee 
was  bona  fide,  and  was  incurred  for  money 
borrowed  by  Thom  to  cariy  on  his  business 
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and  to  dlsobaige  accndng  obllgatioitB.  Ooim- 
ael  tor  plalntiiEEi  In  error  eoniMtlr  argue 
that  the  dnnimatancea  disclosed  In  the  tes- 
timony show  collusion  and  bad  faith  on  the 
part  of  Thom  and  McKe^  Imt  ve  are  nn* 
able  to  reach  the  same  oonclnslon,  and  think 
there  Is  snfflolent  evidence  to  snstaln  the 
finding  of  the  oonrt  A  detailed  stntcment 
of  facts  to  sustain  this  oonclnsUm  U  mv* 
necessary,  and  would  be  unproatablu.  VVU.lt: 
M(dCee  knew  ttie  appmlmato  value'  of  the 
stodc  of  goods  carried  by  Thorn,  he  testir 
fled  that  he  did  not  know  ot  the  extent  tjt 
the  Indebtedness  and  did  not  know  of  his 
hucivency  nntU  about  the  tune  that  he  took 
possession  of  the  goods.  When  he  saw  In- 
dications of  mbarraasment,  he  was 
vigilant  in  seeming  bis  own  claim,  but  the 
evldmce  does  not  ocmvince  us  tlut  he  aot^ 
in  bad  Caith,  or  with  a  design  to  defraud 
ottier  creditors. 

The  defoidant  in  error  claims  that  he  was 
entitled  to  all  of  the  goods  In  controversy, 
and  asks  for  a  modlfloatlon  of  the  Judgment 
in  tlut  respect  awarding  him  the  ftiU 
amount  of  the  interest  he  claimed,  and  all 
Us  costa.  No  cross  petition  in  error  was 
filed  by  him,  and  hence  his  complaint  can- 
not be  eonridered.  Judgment  afflrmad.  All 
the  justices  oononning. 


(SI  Kaa.  n«) 

MBRCHANTS'  NAT.  BANK  T.  BEGAN- 

NON  et  al. 
(Bnpceme  Conrt  of  Kansas.    July  8, 1S83.) 
Casb  Hade— Cbbtificatk. 

It  la  aecessary  that  a  case  made  for 
this  court  should  be  settled  by  the  trial  judge, 
and  the  fact  that  it  baa  been  bo  settled  must 
appear  from  his  certificate. 
cSyllabus  by  the  Coort.) 

Error  from  district  court,  Wilson  county; 
L.  StillweU,  Judge. 

Action  by  the  Merchants*  National  Bank 
against  William  Becannon  and  others.  Judg- 
ment, on  account  of  which  plalntlfC  biinga  er- 
ror. Dismissed. 

Sutherland  &  Xtnmg,  for  plaintiff  in  raxor. 
Hudson  &  Reed,  fw  defendants  In  error. 

ALLEN,  J.  The  first  matter  we  are  called 
on  to  determine  is  whether  a  dnly-«ulhraiti- 
cated  case  made  te  attached  to  the  petition  in 
error  or  not.  The  certificate  which  i^ipears 
at  the  end  of  the  papers  attached  to  the  pe- 
tition In  error  reads  as  follows:  "The  above 
and  forgoing  Is  all  ^e  evidence  Introduced 
on  the  trial  of  said  cause,  and  Is  all  llie  pro- 
ceedings had  in  said  cause  bearing  upon  the 
case.  All  of  the  foregcring  evidence  intro- 
duced In  the  trial  bearing  <m  the  met3b- 
od  of  A<Aag  budncBB  by  Doctor  H.  A.  Bberle, 
together  with  all  tb»  transactions  had 
.him  with  any  parties  out^e  of  the  officers 
of  the  plaintiff  bank,  was  Introduced  over 
the  objectlmu  of  the  plamtiff.  and  was  didy 
excepted  to  by  its  atttnne^  at  the  —  ■  ,  as 


was  all  testimony  except  such  as  tended  to 
impeach  the  bona  fldea  of  the  purchase  of 
the  iv>te  sued  upon.  Witness  my  hand,  at 
Erie,  Kansas,  this  27th  day  of  July,  18S9." 
This  certificate  Is  signed  by  the  district 
judge,  and  attested  by  the  clerk  of  the  dia* 
trict  court  with  his  seaL 

The  Btatnte  provides;  "The  case  and 
amendments  shall  be  submitted  to  the  Judge, 
who  shall  settle  and  sign  the  same,  and  cause 
It  to  be  attested  1^  the  deric,  and  the  seal 
of  the  conrt  to  be  thereto  attached."  We  are 
unable  to  find  anything  In  this  certificate 
wbiidi,  by  Oxe  most  liberal  oonstructlQn  of  its 
language,  shows  that  the  matters  presented 
here  were  settled  or  allowed  by  the  trial 
Judge  as  a  case  made  for  this  court  But 
very  few  words  are  necessary  to  a  valid  cer- 
tificate, but  those  words  are  wholly  wanting 
here.  We,  therefore,  have  nothing  to  consld* 
er.  We  may  add,  however,  that,  from  a  cup- 
Bory  examtaiatlcai  of  what  Is  presented  as  a 
case,  we  are  inclined  to  the  opinion  that 
there  was  evidence  to  uphold  the  fintiiiipy  ^ 
the  Jury.  All  th^  Justices  concurring. 


<S1  Kan.  m) 

SCHOOL  DIST.  NO.  46  OF  LYON  COUN- 
TY T,  LUND. 
(Supreme  Court  of  Kansas.   July  8.  1893.) 
Building  Contbaots  —  Action  ok— Bbnbvit^ 

DaHAOES-^FSUIAL  AKD  QSKBaAl.  VSUDICT— la- 
COHSISTKIIOT. 

l.If  one  partT)  without  the  fanlt'of  the 
other,  fails  to  perform  his  i^de  of  the  contract 
ia  such  a  manner  as  to  enable  him  to  sue  upon 
it.  still,  if  the  other  party  has  deriTed  a  Iwo- 
efit  from  the  part  performed,  it  would  be  an< 
jart  to  allow  him  to  retain  that  without  pay- 
ing anything.  TSie  law,  therefore,  generally 
miplies  a  promise  on  his  part  to  pay  such  a 
remtmeration  as  the  benefit  conferred  upon 
him  in  reasonably  worth,  less  any  damage  that 
may  have  been  sastained  by  reason  of  the  par- 
tial nonfulfillment  of  the  contract. 

'2.  Where  it  is  alleged  that  a  plaintiff  has 
suffered  $200  damage  or  being  kept  out  for 
one  year  of  the  use  of  a  noose  being  coDstrnct- 
ed  by  a  contractor,  on  accotmt  of  its  noncom- 
plelion  according  to  the  contract  between  the 
parties,  no  actual  damage  can  be  allowed.  In 
the  absence  of  proof  of  the  use  of  the  build- 
ing, or  of  some  other  damage  caused  1^  the 
dela^. 

3.  When  the  special  finding  of  facts  la  In- 
consistent with  the  general  verdict,  the  former 
(.-ontrola  the  latter,  and  the  court  may  give 
judgment  accordingly. 
(Syllabus  by  the  Court) 

Error  from  district  court,  l4><m  county; 
Charles  B.  Graves.  Judge. 

Action  by  School  District  No.  4S  of  Lyon 
county  against  Martin  Lund.  Judgment  for 
d^endnnt  Haintlff  brings  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON.  C.  J.: 

On  July  26,  18S8,  school  district  No.  46, 
Lyon  county,  having  ^viously  prepared 
spedflcattons  for  a  schoolhouse  it  de^red 
to  have  built,  and  having  submitted  the 
same  to  Martin  Lund,  he  made  the  follow- 
ing offer,  which  the  district  aco^ed:  ^To 
School  Board  of  District  No.  46,  Lyon  Ca: 


Digitized  by  Google 


596 


PACIFIC  REPOBTEBfTOL.  83. 


{Km, 


I  hereby  agree  to  Imlld  and  famish  oH  ma- 
terial for  schoolhouse,  as  per  spedfioations, 
for  the  sum  of  $985.  Martin  Load."  The 
spedflcaltona  were  treated  as  a  part  of  the 
ctmtract,  end  tigned  the  parties.  Lund 
built  a  Bcdioolhoiise,  which  he  considered 
finished  according  to  the  contract  After- 
wards tiie  parties  attempted  to  make  a  set- 
tlement, bnt  th^  were  wide  apart  The 
sdiool  district  paid  Lund  $312.  He  claimed 
that  he  strictly  compiled  with  bis  contract 
and  demanded  the  remaining  $628.  The 
scluKd  district  took  possession  of  the  school- 
luHis^  and  started  its  scliool  Septonber  2, 
1889.  Tbia  action  was  bronght  August  28, 
1888,  against  the  contractor,  Martin  Lund, 
and  his  sureties,  R  J.  Dunmire,  Peter  Dos- 
ter,  and  James  LyndtL  The  petition  set  out 
the  contract  specifications,  and  bond,  and 
declared  on  21  breadies,  <me  of  which  was 
alleged  in  these  words:  "The  plaintiff  has 
been  kept  out  of  the  use  of  the  house  one 
year,  to  Its  damage  $200."  The  answer 
and  cross  petition  of  Martin  Lund  con- 
tained two  separate  causes  of  action.  The 
first  was  upon  the  express  contract  for  the 
construction  of  the  scliooihouse  at  the  con- 
tract price.  The  second  was  upon  an  im- 
plied contract  to  pay  him  for  the  labor  per- 
formed and  the  material  which  went  into 
and  was  used  In  the  building.  Trial  No- 
vemt>er  23,  1889,  before  the  court,  with  a 
Jury.  The  Jury  returned  a  verdict  for  Lund 
for  $235,  and  also  renimed  the  following 
findings  of  fact:  "Question.  When  did  the 
school  district  take  possession  of  and  com- 
mence to  use  the  schoolhouse?  Answer. 
September  2,  18S9.  Q.  How  mudi  money 
had  the  district  paid  Lund  when  they  took 
possession  of  the  building?  A.  $312.  Q. 
What  was  the  building  worth  at  the  time 
of  its  completion?  A  $700.  Q.  Was  the 
building  constructed  in  substantial  compli- 
ance with  the  Bpectlicatious?  A.  No.  Q. 
At  the  time  this  suit  was  brought,  August 
26,  1889,  did  the  defendants  B.  J.  Dunmire, 
Peter  Doster,  and  James  Lynch  owe  the 
plaintiff  school  district  anything  by  reason 
of  having  signed  Lund's  t>ond  herein?  a. 
Tes."  Lund  filed  a  motion  for  a  new  trial 
December  23,  1889,  and  on  January  11.  1890, 
withdrew  the  motion,  the  plaintiff  asking 
the  l>eneflt  of  It,  and  asking  for  a  new  triaL 
The  court,  on  the  motion  of  Lund,  rendered 
a  Judgment  for  $388.  Before  any  witnesses 
were  subpoenaed,  the  school  district  offered 
Judgment  for  $300.  'ine  scihool  district  ex- 
cepted, and  brings  the  case  here, 

J.  Jay  Buck  and  Lambert  &  Dickson,  for 
plaintiff  In  error.  Mills,  omith  &  Uobbs,  for 
defendant  in  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
Upon  the  trial  the  Jury  returned  a  general 
vei-dict  for  Martin  Lund  for  $235,  but  found 
the  building  worth  $700,  and  that  the  school 
district  had  paid  $312.   The  court  rendered 


Jndffmoit  tov  Lund  for  $388,  npim  Urn  spe- 
olal  findings.  Complatait  of  this  is  madft 
It  was  decided  in  Bsmwdl  t.  Kempton,  22 
Kan.  314,  that  "where  one  party  has  en- 
tered Into  a  qtedal  contract  to  perfimn 
work  tor  another  and  furnish  materials,  and 
the  work  Is  done  and  the  materials  are  ftu^ 
nlahed,  but  not  In  the  manner  stipulated 
for  in  the  contract  so  that  he  cannot 
cover  the  price  ngt^  on  In  the  contract 
yet  if  the  woA  and  matnials  are  of  any 
value  end  benefit  to  the  other  par^,  he 
may  recover  for  the  work  done  and  for  the 
materials.  This  Is  upon  the  principle  that 
if  the  other  party  has  derived  a  benefit 
from  the  part  performed,  it  would  be  unjust 
to  allow  him  to  retain  that  without  paying 
anything."  Duncan  v.  Baker,  21  Kan.  09. 
This  rule  declared  by  this  court  and  many 
other  courts  "Is  bottomed  on  Justice,  and 
Is  rl^t  upon  prin<dple,  however  it  m^  be 
upon  the  technical  and  more  Illiberal  rules 
of  the  common  law,  as  found  in  the  older 
cases."  MoClay  t.  Hedge,  lo  Iowa,  OS.  The 
school  district  would  have  been  entitled  to 
an  offset  for  any  actual  damage  It  su^ 
talned  by  any  partial  nonTulllUment  of  the 
contract  provided  any  actual  damage  had 
been  proved. 

The  amended  answer  was  not  attacked  by 
motion  or  otherwise,  and  tuerefore  we  tiilnk 
there  were  sufficient  allegations  In  the  sec- 
ond cause  of  action  alleged  therein  to  sus- 
tain a  verdict  In  favor  of  Lund  upon  a 
quantum  meruit  Meagher  v.  Morgan,  3 
Kan.  372;  Clark  v.  Fensky,  Id.  38U;  Pom. 
Rem.  i  542,  and  note. 

The  contract  price  was  $939,  bat  a*  the 
building  was  not  constructed  according  to 
the  contract,  that  amount  was  not  recover^ 
abl&  It  Is  contended  upon  the  part  of  the 
plainticr  tliat  It  Is  immaterial  what  the  build- 
ing was  worth,  and  that  such  a  question 
ought  not  to  have  been  submitted  to  the 
Jury  for  answer;  but  "worth"  was  treated 
hi  the  Instructions  and  by  the  Jury  in  the 
special  findings  as  synonymous  with  "the 
value  of  the  work  done  and  material  fur- 
nished;" and,  as  the  school  district  used 
and  accepted  the  hous^  it  was  of  the  "reap 
sonable  worth  or  value  of  $700  to  the  Uls- 
tricf ' 

It  is  suggested  that  the  Jury,  by  their  gea- 
erol  verdict  intended  to  allow  $200  damage 
for  the  use  of  the  house  for  one  year  on 
account  of  the  delay  in  Its  completion. 
There  is  no  testimony  In  the  record  showing 
the  rent  or  value  of  tne  use  of  such  a  house 
for  a  year  or  any  other  tlm^  or  the  amount 
of  any  other  specific  damage  caused  by  the 
delay  in  the  completion  of  the  house.  In 
the  absence  of  such  evidence,  we  think  the 
trial  court  committed  no  error  In  render- 
ing the  Judgment  complained  of. 

Lund  claimed  $935  upon  the  ground  that, 
he  had  complied  with  all  the  terms  of  the 
contract  and  offered  evidence  that  the  la- 
bor performed  upon  the  house  and  the  ma- 
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teriol  famished  for  the  same  were  worth 
$1,100.  The  school  district  was  required  to 
paj  on^  ¥700  for  the  building,  la  the  place 
of  5935,  the  contract  price.  The  Jndgment 
of  the  district  court  will  therefore  be  af- 
firmed.  All  the  Justices  ocmcnrring. 

(USUI.  KM) 

JOHNSON  V.  EATON  ct  at 

(Sopreme  Court  of  Kansas.    July  8,  1893.) 
Advancbment— What  is  Gift— Ebsbntials  oy. 

1.  Where  a  father  Toluntarilr  pays  a  mort- 
cage  on  his  dauniter's  lands  for  her  benefit, 
and  takes  an  aasienment  in  blank  of  the  mort- 
gage and  note  thereby  Becnred,  to  hold  for  her 
benefit,  and  keeps  tuem  in  his  possession  until 
his  death,  field,  that  such  payment  will  be 
deemed  au  advancement  out  of  his  estate  to 
her. 

2.  Delivery  is  easential  to  a  valid  gift  of  a 
note  and  mortgage. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Elk  county;  M. 
G.  Troup,  Judge. 

Action  by  Permella  Johnson  against  Eliz- 
abeth Eaton  and  others  to  recover  on  a 
promissory  note.  Defendants  had  Judgmtmt, 
and  plaintiff  brings  error.  Affirmed. 

J.  A.  McHenr^t  tor  xdaintlff  In  error.  B. 
EL  NldiolB,  for  defendants  in  error. 

ALLES,  J.  Permdla  Johnson,  as  plaintiff, 
brooi^t  tills  action  <ai  a  promissory  note  fbr 
$C0O,  and  attached  Interest  conpon,  given 
Elliott  Jcdmson  and  Ella  Y.  Johnson  to 
Griffith  &  Russell,  and  to  foreclose  a  mort- 
gage glren  to  secure  the  same.  The  lands 
described  In  the  mortgage  had  been  con- 
veyed, subject  thereto,  to  the  defendant  Eliz- 
abeth Eaton.  The  evidence  shows  that  John 
Johnson,  hnsliand  of  the  plaintiff,  and  father 
of  Elizabeth  Eaton,  paid  off  this  mortgage, 
end  had  the  same  indorsed  by  Griffith  & 
Russell,  and  delivered  to  him.  The  payment 
was  made  through  I.  D.  Alter,  a  banker,  at 
Oak  Vall^,  to  whom  the  note  and  mortgage 
were  sent  by  Griffith  &  Russell;  and  these 
papers  remained  in  his  possession  until  after 
the  death  of  John  Johnson,  wh^i  they  were 
delivered  by  Alter  to  I.  E,  Jackson,  who 
was  attending  to  plaintiffs  business  affairs. 
The  defendant  Elizabeth  Eaton  contends  that 
her  father  paid  off  this  mortgage  volunta- 
rily for  her  benefit,  and  as  a  gift  to  her,  and 
that  he  retained  possession  of  the  papers  In 
order  to  prevent  her  htisband,  from  whom 
she  had  separated,  from  deriving  any  benefit 
from  such  payment.  Evidence  was  Intro- 
duced at  the  trial  of  declarations  made  by 
the  deceased,  suppOTting  her  claim.  The 
plaintiff,  however,  claims  that  delivery  ot 
the  note  and  mortgage  was  essential  to  a 
completed  gift,  and  that  the  fact  that  John 
Johnson  took  an  assignment  of  the  note  and 
mortgage,  and  retained  them  In  his  pos- 
session, is  conclusive  against  the  defendant's 
claim.  We  think,  however,  that  this  case  is 
unlike  one  where  a  direct  gift  of  a  chose 


In  action  te  claimed,  and  that  It  was  the 
purpme  of  Jc^  Johnson,  when  he  paid  the 
amount  of  the  mortgage,  to  make  the  pay- 
n^ent  for  the  boieflt  of  the  def^dant,  and 
he  merely  took,  the  assignment  In  blank  of 
the  papers,  to  hold  them  In  trust  for  his 
datts^ter*a  benefit,  and  that  it  amounts  to 
a  valid  and  completed  advancement  to  her. 

The  pl^tlff  contends  that  no  valid  gift 
was  made  to  the  defendant;  yet  In  her  d^o- 
sltton  she  makes  a  claim  of  ilie  same  kind, 
but  without  any  proof  whatever  of  ddlvery 
of  the  note  to  her.  She  swears  Uiat  her 
husband  gave  It  to  her*  but  the  evidence 
cleaily  diows  that  It  was  never  In  her  pos- 
sesion nnttl  after  his  death.  There  are  hints 
In  the  record  ot  a  iriU,  bnt  none  was  pro- 
duced In  evidmce,  and,  If  one  listed,  we 
are  not  Informed  as  to  its  contents.  The 
court  found  that  the  plaintiff  was  not  the 
owner  of  the  note,  and  there  Is  nothing  In 
the  record  tending  to  Ahow  that  ^e  has  any 
title  to  or  Interest  in  the  note,  unless  It  be 
as  the  widow  and  one  of  the  b^rs  of  John 
Johnson,  deceased.  Jndgm«it  will  be  af- 
firmed. AU  the  Justices  concurring. 


(61  Kan.  7K> 
WALKER  v.  GERMAN  INS.  GO.  OF 
FRltiBFOBT. 

(Supreme  Goort  of  Kansas.    Jnly  8,  1893.) 

iMSUBANCa  —  CONDITIONS  OF  POUCT  —  WaIVEE— 

Paoops  or  Loss— Ahbitrati ok— Plead inqs. 

1.  In  an  action  on  a  policy  of  Insnranee, 
where  the  defendant  pleaded  facts  amounting 
to  a  waiver  of  a  condition  in  the  policy,  a  feil- 
nre  of  the  plaintiS  to  plead  sucli  waiver  is 
cured. 

2.  The  defendant's  answer  alleges  a  pro- 
vision in  the  policy  sued  on  "that  In  case  dif- 
ferences shall  arise 'touching  any  loss  or  dam- 
age, after  proof  thereof  has  been  received  in 
due  form',  tne  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  impar- 
tial arbitrators,"  and  avers  that  differences 
have  arisen,  and  the  defendant  lias  requested 
arbitration.  Bdd,  that  the  furnishing  of  inoofs 
of  loss  is  waived. 

3.  The  defendant  has  no  right  to  instst  on 
the  execution  of  a  written  agreement  to  arbi- 
trate, containing  provisions  not  stated  in  the 
policy;  and  where  it  insists  on  the  execntlon 
of  such  written  agreement  before  submission 
to  the  arbitrators  it  waives  its  right  to  arbi- 
tration under  the  policy. 

4.  The  defendant,  having  failed  to  request 
in  writing  an  arbitration  under  the  policy.  Is 
deemed  to  have  waived  any'  right  thereto. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Elk  comity;  M. 
G.  Troup,  Judge. 

Action  on  a  policy  of  Insurance  by  T.  W. 
Walker  against  the  German  Insurance  Com- 
pany of  Freeport,  HL  Defendant  had  judg- 
ment, and  plaintiff  brings  error.  Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  ALLEN,  J.: 

Tbis  was  an  action  on  a  policy  of  insurance 
issued  by  the  defendant  company  on  the  3d 
day  of  August,  1888,  Insuring  plaintiff  against 
loss  by  fire  on  a  hotel  building  in  Moline  for 
the  sum  of  $1,250.  The  building  was  bnined 
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about  the  2901  of  fbe  foBowlng  July.  The 
answer  admits  the  «cecnaon  of  the  policy, 
alleges  tliat  It  was  provided  In  the  policy 
that  the  insared  should  furnish  proof  of  loss 
within  00  days,  and  that  a  failure  to  furnish 
such  proof  should  cause  a  forfeiture  of  all 
claims  under  the  policy,  and  that  the  defend- 
ant wholly  failed  to  furnish  snch  proofs. 
The  answer  further  alleges  that  the  policy 
provided:  "In  case  differences  shall  arise 
touching  any  loss  or  damage,  after  proof 
thereof  has  been  received  In  due  form,  the 
matter  shall,  at  the  written  request  of  either 
party,  be  submitted  to  Impartial  arbitrators, 
to  be  selected  one  by  the  insured,  one  by  this 
company,  and  the  third,  if  necessary,  by  the 
two  already  provided  for.  An  award  of  any 
two  of  whom  in  writing,  and  under  oath, 
shall  be  hiuding  on  the  Insured  and  this  com- 
pany as  to  the  amount  of  such  loss  or  dam- 
age, but  shall  not  dedde  the  liability  of  this 
company  under  this  policy;  and  such  written 
request  shall  designate  a  time  and  place  for 
holding  such  arbitration.  No  suit  against 
tills  company  for  the  recovery  of  any  claim 
for  loss  under  this  policy  shall  be  sustainable 
in  any  court  of  law  or  chancery  until  an 
award  shall  have  been  made  showing  the 
amount  of  loss  as  herein  provided."  The  de- 
fendant alleges  that  differences  have  arisen 
between  the  plaintiff  and  the  defendant  as 
to  the  amount  of  loss  sustained,  and  tliat  the 
defendant  has  requested  an  arbitration,  as 
required  by  the  provisions  of  plaintiff's  poli- 
cy, but  that  plaintiff  has  failed  and  refused 
to  enter  into  said  arbitration.  The  evidence 
shows  that  Mr,  Winne,  the  adjuster  of  the 
company,  went  to  Moline  about  the  20th  of 
August,  and  bad  an  interview  with  the  plain- 
tiff, and  they  together  went  to  the  place 
where  the  property  was"  destroyed.  They 
made  rough  measurements  of  the  size  of  the 
building,  by  stepping  It,  and  then  went  In  a 
room,  and  got  a  dlagrtim  of  tlie  building,  and 
figured  on  it.  There  was  another  policy  of 
insurance  Issued  by  another  company  on  the 
same  building.  After  making  a  careful  com- 
putation of  the  cost  of  the  building,  and  de- 
ducting for  wear  and  tear,  the  adjuster  of- 
fered to  settle  on  a  basis  of  ?2,151  for  both 
policies.  There  was  testimony  placing  the 
value  of  the  building  as  high  as  $5,000. 
Proofs  of  loss  were  written  up  by  the  ad- 
juster for  both  companies,  hut  were  made  to 
show  the  amount  of  plaintiff's  loss  under  the 
policy  sued  on  $80*5,  and  plaintiff  refused  to 
execute  the  proof  in  tliat  form.  Plaintiff 
tcstltied  that  the  adjuster  stated  that  they 
had  60  days  In  which  to  determine  whether 
they  would  replace  the  building,  or  pay  the 
money.  About  the  7th  of  October  there  was 
talk  of  arbitration,  but  no  written  demand 
made  therefor  within  the  terms  of  the  jwllcy. 
A.  H.  Jackson,  plaintiff's  attorney,  testified 
that  in  the  conversation  with  Mr.  Winne, 
Mr.  Winne  said:  "It  makes  no  difference  as 
to  the  question  of  any  proofs  of  loss.  I  make 
no  complaint  in  reference  to  that  *  *  *  I 


recognise  Ibe  validity  of  the  policy,  and  I  am 
here  recognizing  liability  by  virtue  of  that 
The  question  between  us  now  Is  as  to  the 
amotmt  we  shall,  pay."  That  after  this  was 
said,  and  In  the  same  conversation,  there  was 
talk  about  arbitration;  that  Mr.  Winne  then 
prepared  a  written  agreement  to  arbitrate. 
Mr.  Jackson  objected  to  some  of  the  terms  of 
the  agreement,  and  altered  the  draft  present* 
ed  by  Mr.  Winne  in  snch  particulars  as  he 
deemed  necessary  in  order  to  make  it  fair. 
Mr.  Winne  at  flrst  assented  to  the  altera- 
tions, but  afterwards  refused  to  accede  to 
them,  and  insisted  on  his  flrst  draft  A  de- 
murrer to  plaintiiTi  evidaice  was  sustained 
by  the  court 

A.  M.  Jaekflon,for  plaintiff  in  error.  Johns, 
Winne  ft  Falndiild.  for  defendant  In  error. 

ALJjEN,  J.,  (after  stating  the  facts.)  The 
defense  In  this  case  is  based  solely  on  the 
failure  of  the  plaintiff  to  comply  with  the 
provisions  of  the  policy.  Counsel  contends 
that,  inasmuch  as  the  petitiui  avers  com- 
pliance with  the  terms  of  the  policy,  and  nei- 
ther the  petition  nor  the  reply  avers  any 
waiver,  under  the  decision  in  Insurance  Co. 
V.  Johnson.  47  Kan.  1,  27  Puc.  Hep.  100, 
proof  of  waiver  was  incompetent  The  de- 
fendant pleaded  specially  the  provisions  of 
the  policy  requiring  proof  of  loss  and  pro- 
viding for  arbitration,  and  alleged  a  failure 
to  furnish  proofs  of  loss,  and  also  a  refusal 
to  arbitrate.  It  will  be  observed  that  the 
clause  in  the  poUcy  with  reference  to  arbi- 
tration provides  that.  In  case  difference* 
shall  arise  toU(dilng  any  loss  or  damage, 
after  proof  thereof  has  been  received  in  due 
form,  the  matter  shall,  at  the  written  re- 
quest of  either  party,  be  submitted  to  im- 
partial arbitrators.  The  defendant  pleads  a 
di-mand  of  arbitration.  We  think  this  ob- 
viates any  questlim  as  to  proof  of  loss,  and 
that  a  demand  of  arbitration  under  the  pol- 
icy is  a  waiver  of  proofs  of  loss.  This  fact 
having  been  pleaded  by  the  defendant.  It 
was  unnecessaty  fw  the  plaintiff  to  aver  a 
waiver.  Generally,  any  statement  or  con- 
duct on  the  part  of  the  d^endant  or  its  gen- 
oral  agent,  which  would  fairiy  give  the  plain- 
tiff to  understand  that  formal  proofs  of  loss 
are  unnecessary,  will  amoimt  to  a  waiver 
of  such  proofs.  Cobb  v.  Insunmce  Co.,  11 
Knn.  97;  Badger  v.  Insurance  Co.,  48  Wis. 
3S0,  6  N.  W.  Rep.  845;  Insurance  Co.  v. 
Sheets,  20  Grat  854;  Insurance  Co.  v.  Dough- 
erty, 102  Pa.  St  5G8;  Deltz  v.  Insurance 
Co.,  33  W.  Va.  526,  11  S.  B.  Rep.  50; 
Little  V.  Insurance  Co.,  123  Mass.  380. 
We  think  both  the  pleadings  and  the  evi- 
dence show  a  waiver  of  proofs  of  loss.  The 
answer  alleges  that  differences  have  arisen 
between  the  plaintiff  and  d^endant  as  to 
the  amount  of  loss  sustained  by  the  plain- 
tiff; that  the  defendant  requested  arbitra- 
tion, and  that  the  plaintiff  refused.  There 
are  cases  holding  agreements  similar  to  that 
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contained  in  this  policy  vith  reference  to  ar- 
bitration of  a  particular  matter  valid.  May, 
Ins.  i  493;  Wood,  Ins.  t  466.  The  genial 
mle  la  that  an  agreement  proTlding  for  the 
snbrnlssion  of  the  whole  matter  In-oxitro- 
Tersy  to  arbitration,  thereby  attempting  to 
cost  the  courts  of  their  general  jurisdiction, 
is  void.  See  anthoritleB  above  cited.  There 
are  also  aathorltles  holding  provisions  like 
tile  one  under  Mmsideration  of  no  eflTect, 
(Insurance  Co.  v.  Badgw,  S3  Wis.  283,  10 
N.  W.  Hep.  504;  Wallace  v.  Insurance  Co., 
1  &fcCrai7,  335,  2  Fed.  Rep.  658;  Huist  v. 
Litchfield,  39  N,  T.  377;)  but  this  we  need 
not  decide.  No  written  demand  of  arbitra- 
tion was  made  by  ^ther  party.  The  defend- 
ant, having  failed  to  mnke  a  written  request 
for  arbitration,  Is  deemed  to  have  waived  it 
Insurance  Co.  v.  Badger,  and  Wallace  v.  In- 
surance Co.,  supra;  May!  Ins.  S  493a.  In  any 
view  of  the  case  defendant  had  no  right  to 
insist  on  having  the  plaintiff  sign  a  written 
submission  containing  provisions  not  provid- 
ed for  by  the  poll(^,  and  plaintiff  was  un- 
der no  obligation  to  sign  a  contract,  which 
the  evidence  shows  was  prepared  by  the 
adjuster.  We  think  there  was  sufficient  evl- 
d«ice  to  have  warranted  a  judgment  tor 
the  plaintiff;  that  the  demurrer  thereto  was 
Improperly  sustained.  The  judgment'wlllbe 
leversed,  and  the  cause  remanded  for  a  new 
ttisL  All  the  justices  CMicorrinSi 


(51  Kan.  C92) 

LORIE  V.  ADAMS,  Sheriff. 
(Snpreme  Oonrt  of  Kansas.    July  8,  1898.) 
Chattel  Moktoases— Vauditt  as  to  Attachimo 

C IIE  DiTORS — TrI  Ai— IXSTBUOTIOM  3. 

1.  The  instroctiouB  given  by  a  trial  court 
shoQld  be  applicable  to  the  issues  in  the  case 
and  the  facts  disclosed  upon  the  tiial. 

2.  A  trial  court  ought  not,  iu  its  instrac- 
Hona  to  a  jnry,  intimnte  that  any  fact  is  es- 
tablished, where  there  is  conflicting  evidence 
coDceriUui;  the  same,  the  determmation  of 
vfaich  is  the  exclusive  province  of  the  jury. 

3.  Wbere  the  mortgRfW  Is  pernutted  to 
retain  possession  of  a  stock  of  mortj^ged  goods, 
and  sell  the  same  in  the  regnlar  course  ot 
tmde,  without  any  agreement  or  understand- 
ing as  to  what  shall  be  done  with  the  pro- 
ceeds, the  chattel  mortg.ige  is  void  as  agsmst 
attaching  creditors,  althou^^h  it  is  given  to  se- 
enre  an  actual  existing  indebtedness,  and  is 
properly  filed  for  record;  but,  if  pmtiarly  filed 
for  record,  then,  if.  In  a  contest  between  the 
mortgagee  and  attaching  creditors,  there  is  a' 
coafiict  in  the  evidence  whether  the  mortgagor 
was  permitted  to  retain  possession,  and  sell  the 
stock  in  the  regular  course  of  b'ade,  withoat 
any  nnderstandmg  as  to  the  proceeds  of  the 
sales,  it  is  error  to  instruct  the  jury  "that,  as 
a  matter  of  law,  before  the  mortgagee  can  re- 
cover, he  must  satisfy  yon  by  a  preponderance 
of  the  evidence  that  he  took  possesion  of 
the  stock  of  goods  after  he  recorded  Ms  mort- 
gage." 

(Syllabos  by  the  Court.) 

■  Error  from  ^Qstrlct  courts  Ghantanqua  coun- 
ty; M.  O.  TrouPf  Judge. 

Replevin  by  Joseph  Lorie  against  J.  J. 
Adams,  diorlfl.  Defendant  had  Judgment, 
and  plalnttlf  brings  error.  Reversed. 


The  other  facts  faHy  appear  In  the  follow- 
ing statement  by  HORTON,  O.  J.: 

On  the  11th  day  of  August,  1888.  Joseph 
Lorie  commenced  his  action  In  replevin 
against  J.  J,  Adams,  sheriff  of  Chautanqua 
coimty,  to  recover  a  stock  of  merchandise 
of  the  alleged  value  of  92,000.  The  case 
was  tried  on  the  23d  day  of  November,  1889, 
before  the  court,  with  a  Jury.  The  jury  re- 
turned a  verdict  for  Adams,  the  sheriff,  and 
assessed  the  value  of  his  interrat  at  $741.55. 
Lorie  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  excepted  to.  He  claimed 
the  property  In  controversy  by  virtue  of  a 
chattel  mortgage  given  to  him  by  Moritz 
Lorie,  his  brother,  on  the  28th  day  of  July, 
1888.  Adams,  the  sheriff,  claimed  the  prop- 
erty under  three  orders  of  attachments  lev- 
ied thereon  by  him  after  that  time,  at  the 
Instance  of  certain  creditors,  amounting,  with 
costs,  to  about  $740.  At  the  time  of  the  exe- 
cution of  the  chattel  mortgage  to  Joseph 
Lorie,  Morltz  Lorie,  his  brother,  lived  at 
Cedarvole,  In  Chautauqua  county,  and  had 
carried  on  merchandising  there  for  several 
years.  The  court,  among  other  things.  In- 
structed the  Jury  as  follows:  "Before  any 
person  will  be  entitled  to  claim  property  on 
a  chattel  mortgage  within  the  state  of  Kan- 
sas, he  must  cither  take  Immediate  posses- 
sion of  the  property  mortgaged,  or  be  must 
cause  his  mortgage  to  be  filed  for  record  in 
the  office  of  the  register  of  deeds  of  this 
county,  In  case  he  leaves  the  property  in  pos- 
sesion of  the  mortgagor.  In  this  case  the 
plaintiff  claims  that  he  caused  this  mortgage 
to  be  recorded  in  the  office  of  the  register 
of  deeds  of  this  county  at  the  time  he  took 
it,  and  that,  at  the  same  time,  he  took  pos- 
session of  the  stock  of  goods  As  a  matter 
of  law,  before  he  can  recover,  be  must  sat- 
isfy yon  by  a  pr^nderance  of  the  evidence 
that  he  did  take  possession  of  this  stock  of 
goods  after  he  recorded  his  mortgage.  A 
mortgage  made  upon  a  stoc^  of  goods,  which 
leavra  the  mortgagor  In  possession  to  sell 
out  and  continue  business  In  the  usual  way, 
would  be  void  under  the  law,  so  that  plaintiff 
must  satisfy  you  that  be  did.  1^  himself  or 
some  other  t>er8on,  as  his  agent,  take  pos- 
session of  the  stock  of  goods,  and  continue 
to  hold  possesion  In  good  faith,  before  he 
wUl  be  entitled  to  recover  In  Uds  case.  In 
order  to  take  such  [rassesslini  as  would  enti- 
tle the  plaintiff  to  recover,  he  must  satisfy 
you  a  preponderance  of  the  evidence  that 
be  took  possession  of  the  stock  of  goods  In 
some  sndi  wi^  as  would  notify  the  people 
that  tbejK  had  been  a  change  In  the  posses- 
sl<ni  of  such  stock  of  goods.  *  *  *  The 
plaintiff  would  have  no  right  to  recover  In 
this  case,  evoi  though  yon  should  believe 
that  there  was  a  bona  flde  Indebtednera,  If 
you  believe  from  the  evidence  the  plaintiff 
was  aldlie  his  brother  to  binder,  delay,  or 
defraud  bis  creditors.  *  •  *  In  addition 
to  what  the  court  bas  said,  a  mortgage  exe- 
cuted by  one  person  to  another  person  can 
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be  of  no  force  and  effect  nntll  It  is  delivered. 
If  I  should  make  to  one  of  you  a  mortgage 
on  ray  horse  and  buggy  at  home,  and  never 
deliver  It,  you  can  claim  no  rights  under  It 
It  Is  Just  as  necessary  that  it  be  delivered 
to  the  person  who  Is  entitled  to  receive  it, 
or  to  some  person  for  him,  as  It  is  that  the 
mortgage  shall  be  executed  in  the  first  In- 
stance. So  in  this  case,  before  the  plaintiff 
can  receive  any  benefit  imder  this  mortgage, 
he  must  show  that  It  waa  delivered  to  some 
person  for  his  use  and  benefit  It  need  not 
be  delivered  to  lilm  peroonally,  but  to  some 
person  representing  him.  It  must  have  been 
either  delivered  to  him,  or  to  some  person 
authorized  to  take  it  for  him  In  the  transac- 
tion, and,  if  it  was  so  delivered,  It  was  suffi- 
ciently delivered.  A  mortgage  that  la  not 
delivered  to  the  person  entitled  to  receive 
It  or  to  some  person  authorized  to  receive  It 
tor  him,  Is  a  mere  voluntary  mortgage,  and 
of  no  validity.  Joseph  Lorie  excepted  to  the 
rulings  of  the  court,  and  to  the  Judgment, 
and  brings  the  ease  here. 

John  W.  Sbart^,  for  plaintiff  la  error.  J. 
B.  Zelgler,  for  defendant  In  error. 

HORTON,  0.  X,  (after  stating  the  facts.) 
Upon  the  trial  the  plaintiff  took  several  ex- 
ceptions. The  more  Important  oonoemed  the 
Instructlona  given  to  the  Jury.  It  appears 
from  the  testimony  that  Joseph  Lorle,  the 
mortgagee.  Is  the  brother  of  Morltz  Lorie, 
the  mortgagor.  The  chattel  mortgage  was 
dated  July  2^  1888,  and  was  properly  de- 
posited for  record  with  the  register  of  deeds 
on  the  same  day,  at  2  o'clock  P.  M.  At  the 
date  of  tlie  mortgage,  Moritz  Lorie  resided 
at  Oedarral^  vhere  for  some  yeaiB  he  bad 
been  engaged  In  mertdiandlsing.  Joseph 
Lorle  Is  very  wealthy,  and  hvea  at  Kansas 
Olty,  Mo.  At  the  date  of  Oie  mortgage,  he 
was  -vrith  his  ftunlly  at  the  hot  springs  at 
Las  Vegas.  N.  M.  About  Oiat  time  be  re- 
ceived  notice  from  his  brother  MoritE  that 
his  creditors  were  pressing  him,  and  he  noti- 
fied his  brother  Nathan  Lorie,  who  also  re- 
sides at  Kansas  Cl^,  Mo.,  of  that  fiict  and 
asked  hbn  to  go  to  Cedanrale  and  look  after 
his  lnt«%st  After  the  morteige  was  taken. 
It  was  delivered  to  Nathan  i<orie,  who  hand- 
ed It  to  J.  MUton,  tlie  attorney  of  Joseph 
Lorie.  It  was  then  filed  for  record.  Milton 
claims  that  he  immediately  took  possession 
of  the  stock  of  goods  for  Josci^  Lorie;  that 
be  put  WllUam  McKeehan  In  charge  thereof. 
When  ^e  chattel  mortgage  was  executed, 
the  goods  were  at  Gedarvale,  In  Chautauqua 
county,  and,  soon  after,  they  were  taken  to 
Elgin,  In  the  same  county.  They  were  ad- 
vertised and  sold  nnder  the  mortgage,  Na- 
than Lorie  buying  the  same  for  $1,175.  It 
is  claimed  that  they  were  afterwards  tnmed 
over  to  ]3ertha  Lorie,  the  wife  of  Moritz 
Lorie.  When  the  goods  were  levied  upon, 
under  ttie  orders  of  attachment  at  the  In- 
stance of  the  creditors  of  Moritz  Lorie,  on 


the  10th  of  August,  1888,  William  McKeehan 
and  Moritz  Lorie  vrete  both  in  the  store,  un- 
packing and  arranging  them. 

The  claim  of  the  plaintiff  is  that  the  chat- 
tel mortgage  was  executed  and  delivered  in 
good  faith  to  secure  an  actual  existing  In- 
debtedness of  $2,000  upon  a  stock  of  goods 
worth  about  $1,200.  Defendant  represoitlng 
attaching  creditors,  insists  that  the  chattel 
mortgage  was  given  and  accepted  with  the 
fraudulent  purpose  of  hindering,  defrauding, 
and  delaying  the  creditors  of  Moritz  Lorie, 
not  to  secure  $2,000,  or  any  other  debt  On 
the  part  of  the  defendant  it  is  urged  that 
the  exception  to  the  instruction  of  the  court 
was  not  sufficiently  explicit  and  also  that 
the  petition  In  error  does  not  p<^t  out  any 
spetdflo  error  therein.  Neither  of  these  con- 
tentiona  are  substantiaL 

After  the  court  hact  Concluded  Its  instruc- 
tions, the  plaintiff  excepted  in  the  following 
language:  "Whereupon  the  said  plaintiff 
duly  excepts  to  said  charge,  and  to  each  and 
every  part  thereof."  While  a  general  objec- 
tion to  the  Instructions  of  the  court  with- 
out specifying  wherein  they  are  objection- 
able, is  unavailing,  yet  this  court  has  ruled 
that  "where  the  record  of  the  exception 
reads  as  follow,  to  wit  To  the  giving  of 
which  instructions,  and  to  each  and  every 
portion  thereof,  said  defendant,  by  Its  coun- 
sel, then  and  there  duly  excepted,'  the  ex- 
ception goes  to  each  and  every  part  of  the 
charge  separately."  Railway  Co.  v.  Nichols, 
9  Kan.  235;  Railroad  Co.  v.  Retford.  18  Kan. 
245.  The  petition  in  error  alleges  that  "the 
charge  of  the  court  to  the  Jury  was  erro- 
neous in  many  divers  particulars,  to  the  sub- 
stantial prejudice  of  the  rights  of  the  plain- 
tiff, and  In  the  brief  the  spedflo  errors  are 
pointed  out  and  commented  upon  In  gr»it 
detail.  We  therefore  bare  the  instructions 
presented  to  ns  for  examination.  We  think 
in  many  respects  the  instructions  were  mis- 
leading and  erroneous.  The  mortgage  was 
deUvered  and  filed  for  record  before  the  ot^ 
ders  of  attachment  were  levied.  There  was 
nb  issue  over  the  deUvery  of  the  mortgage, 
and  the  instructions  of  the  court  concerning 
the  deUvei7  were  wholly  Inapplicable,  and 
must  have  necessarily  confused  the  minds  of 
the  Jury  as  to  the  issues  for  their  determina- 
tion. Raper  t.  ^ir.  24  Kan.  374;  RaUway 
Co.  T.  Peavey,  29  Kan.  169. 

The  Instruction  "tbat  the  plaintiff  could 
not  recover  unless  he  satisfied  the  Jury  that 
he  took  possession  of  the  stock  of  goods  aft- 
er he  recorded  his  mortgage"  was  erroneous, 
because  It  assumed  that,  if  he  had  not  tak^ 
possession,  the  mortgage,  although  recorded, 
was  of  no  validity.  If,  after  the  filing  of 
the  mortgage  foi  record.  Moritz  Lorie,  the 
mortgagor,  had  been  permitted  to  hold  pos- 
session of  the  proper^,  with  the  pover  to 
sell  and  dispose  of  the  proceeds  In  tiie  regu- 
lar course  of  trade,  and  there  was  no  un- 
derstanding as  to  what  should  be  done  with 
the  proceeds  of  the  sales,  then  the  court 
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might  have  Instructed  the  jury  that  such  a 
mortgage  would  be  Told  as  against  creditors. 
Leser  t.  Glaser,  32  Kan.  546,  4  Tac.  Bep. 
1026.  But  the  court  seems  to  assume  as  a 
fact,  in  a  part  of  its  instructions,  tliat  such 
a  mortgagor  was  In  possession,  and  was  also 
permitted  to  sell  the  mortgaged  goods  tor 
his  own  ben^t,  in  tbe  regular  course  of 
trade,  after  the  mortgage  was  filed.  Upon 
no  other  ground  could  it  ttave  given  the  in- 
structions concerning  the  possession  of  the 
goods. 

The  eTidenoe  as  to  the  possession  of  the 
goods  at  the  time  of  the  levy  was  conflicting, 
and  the  court  had  no  right  to  assiune  before 
the  jury  that.  If  the  plaintiff  faUed  to  take 
possession  of  the  goods  after  he  recorded 
his  mortgage.  It  was  Invalid.  Franlchouser  t. 
Kilett,  22  Kan.  127;  Cameron  t.  Marvin,  26 
Ksm.  612;  Tootle,  Hosea  &  Co.  t.  OoldweU, 
30  lian.  125,  1  Pac.  Rep.  329. 

Again,  a  debtor  In  failing  circimistances 
nmy  execute  a  chattel  mortgage  to  one  of 
his  creditors  by  way  of  preference,  and  de- 
liver llie  same  to  him  or  his  agent;  and,  If 
the  chattel  mortgage  Is  accepted  to  secure 
an  actual  existing  indebtedness,  such  mort- 
gage, if  properly  recorded,  or  If  possession 
Is  taken  thereunder  before  any  levy  on  an 
attachment  or  execution,  is  valid.  Tootle, 
Hosea  &  Co.  t.  Coldwell,  30  Kan.  126. 1  Pac. 
Rep.  329.  and  cases  cited-  The  giving  of 
such  a  chattel  mortgage  in  accordance  with 
the  provisions  of  the  statute  places  the 
property  of  the  debtor  beyond  the  reach  of 
his  creditors,  and.  In  the  nature  of  things, 
hinders  and  d^ays  them  from  the  collection 
of  their  claims,  because  it  appropriates  the 
property  embraced  in  the  mortgage  to  satis- 
fy the  debt  of  the  preferred  creditor;  but, 
if  the  mortgage  Is  given  for  a  bona  fide  in- 
debtedness, and  properly  recorded,  although 
it  does  hinder  or  del^  other  creditors.  It 
Is  not  thereby  fraodnlent  or  void. 

The  jury  In  this  case  retired  on  the  26th 
of  November.  1889„  and  did  not  return  their 
Terdlct  until  the  aftemo<Hi  of  November  27th. 
Evidently,  tlie  instrucUons  (some  of  which 
wore  oontradictory,  several  misleading  and 
erroneous)  affected  the  substantial  rights  of 
the  plalntiflF.  The  Judgment  of  the  district 
court  will  be  rerersed,  and  cause  remanded. 
All  the  Justices  concuning. 

<51  Kan.  737) 

CHICAGO,  K.  &  N.  RY.  CO.  t.  STECK. 

(Supreme  Court  of  Kaosas.  July  8.  1893.) 

BuRrAOB  Watek— OB8TRcrcTio.-(  BT  Railway— Li- 
ABiLiTT — Water  Oovhse. 

1.  An  owner  of  land,  who  builds  aa  em- 
bankment thereon  which  obstructs  the  flow  of 
surface  water  that  falls  and  accumulates  upon 
his  neishbor'B  land,  does  not  become  liable  for 
the  injury  arisiufir  therefrom,  tinless  the  pas- 
sage way  through  which  it  flows  Is  such  as 
to  coQBtitute  ft  water  course. 

2.  Kvidence  examined,  and  held  to  lio  In- 
sufficient to  shpw  the  obstruction  of  a  water 
course. 

(Syllabus  by  the  Gonrt) 


Error  from  district  court,  Wabaunsee  coun- 
ty; Willlara  Thomson,  Judge. 

Action  by  Alois  Steele  agalust  the  Chicago, 
Kansas  &  Nebraska,  Railway  Company. 
Judgment  for  plalntiflF.  Defendant  presents 
error.  Berosed. 

M.  A.  Low,  for  plaintiff  In  error.  John 
T.  Keagy,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  by 
Alois  Steck  to  recoror  damages  ftom  the 
Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany resulting  from  the  alleged  obstruction 
of  a  water  course  which  dammed  the  waters 
and  overflowed  his  cultivated  land,  and 
destroyed  crops  of  the  vaAie  of  $1,000.  Prlw 
to  1886,  Steck  was  the  owner  of  a  tract  of 
bottom  land  extending  along  Mill  creek,  and 
in  that  year  he  sold  a  strip  of  the  same  100 
feet  wide,  to  the  railway  company.  np<m 
which  to  build  its  railroad,  and  conveyed  the 
fee-simple  title  by  a  deed  of  general  warranty. 
In  the  rec^pt  for  the  money  paid  for  the 
land  the  company  was  released  from  "all 
damages  sustained  or  to  be  sustained  by  me 
and  tenante  by  reason  of  the  construction 
and  operation  of  the  railroad  of  said  com- 
pany in  a  lawful  manner  through  said  county 
6t  Wabaunsee."  During  the  year  1887  the 
railroad  was  built  upon  the  land  purchased, 
and  it  is  alleged  that  in  the  couBtruction 
an  embankment  was  made,  without  culverts 
or  other  means  of  escape  for  the  acciunu- 
lation  of  STuface  water,  and  that  In  1889  an 
overflow  occurred,  which  occasioned  the 
damages  of  which  complaint  is  made.  It 
appears  that  Steck's  farm  Is  situated  on  the 
south  side  of  Mill  creek,  and  drains  towards 
that  stream.  The  rnllroad  runs  nearly  east 
and  west,  and  far  enough  from  Mill  creek 
to  avoid  tbo  broken  laud  and  ravines  which 
lead  into  that  stream.  South  or  the  railroad 
track  was  smooth  bottom  land,  wltliout  any 
gorges,  cuts,  or  ravines.  Further  south  was 
a  range  of  hills,  on  the  side  of  which  were 
some  ravines  and  gulches  leading  to  the  bot- 
tom land  below.  There  wore  some  under- 
groimd  ditches  through  the  bottom,  which 
had  been  constructed  for  the  purpose  of 
drainage,  that  terminated  under  the  rail- 
road track.  In  case  of  a  heavy  fall  of  rain, 
the  waters  flowed  from  the  hills  over  the 
bottom  land,  and  on  the  occasion  mentioned 
the  bottom  land  was  overflowed,  and  the 
crops  injured.  On  these  facts  the  court  be- 
low found  that  there  was  a  liability  in  favor 
of  Steck,  and  awarded  him  judgment  In  the 
sum  of  $288.50. 

We  think  the  evidence  Is  insuffldent  to 
warrant  a  recovery.  The  railway  company 
bad  obtained  an  absolute  title  to  the  land 
on  wlilch  Its.  road  was  built,  and  Is  to  be 
treated  as  any  other  owner  of  the  fee.  The 
deed  conveying  the  title  contained  no  con- 
>  ditions  imposing  any   untisual  obligations 
:  upon  the  company  to  provide  drainage  for 
I  the  land  remaining  and  adjoining  that  which 
was  sold.  Steck  can  only  recover  for  the 
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Infringement  of  his  common-law  rights,  and 
If  he  desired  to  Impose  an^  other  liability 
upon  his  grantee  with  reject  to  the  reten- 
tion or  discharge  of  surface  water  It  should 
bare  been  included  In  the  contract  of  trans- 
fer. It  la  well  settled  that,  aa  a  general  rule, 
the  doctrine  of  the  common  law  with  re- 
spect to  the  obstruotlon.  and  flow  of  surface 
water  prevails  in  Kansas.  Railroad  Co.  v. 
EUey.  33  Kan.  374.  6  Pac.  Rep.  581.  Under 
that  doctrine  an  adjoining  owner  may  not 
without  liability  obstruct  the  flow  of  water 
through  a  natural  water  course;  but  to  con- 
stitute such  a  water  course  "there  must  be 
a  channel,  a  bed  to  the  stream,  and  not 
merely  low  land,  or  a  deprescdon  In  the 
prairie,  over  which  water  flowa  It  matters 
not  what  the  width  or  depth  may  bo.  A 
water  course  Implies  a  distinct  channel;  a 
way  cut  and  kept  open  by  running  water; 
a  passage  whose  appearance,  different  from 
that  of  the  adjacent  land,  discloses  to  every 
eye,  on  a  mere  casual  glance,  the  bed  of  a 
constant  or  frequent  stream."  Glbbs  t.  Wil- 
liams, 25  Knn.  214.  It  hos  also  been  held 
that  the  mere  "fact  that  the  owner  of  one 
tract  of  land,  raises  an  embankment  upon 
it  which  prevents  the  surface  water  falling 
and  running  iq>on  the  land  of  an  adjotning 
ownor  from  running  off  sold  land,  and  causes 
It  to  accumulate  theremi,  to  its  damage,  gives 
to  the  latter  no  cause  of  action  against  the 
former."  Railroad  Go.  v.  ^mmer^  22  Kan. 
763.  See,  also.  Railroad  Co.  t.  Morrow,  42 
Kan.  339,  22  Poc. .  Rep.  413;  Railroad  Co. 
T.  Riley.  sQpra;  O'Connor  t.  Railway  Co., 
62  Wis.  52fi,  9  N.  W.  Rep.  2S7;  Johnson  v. 
KoUroad  Co.,  80  Wi&  641,  60  N.  W.  Rep. 
771;  Jones  v.  Railway  Co.,  IS  Mo.  App.  261. 
^he  testimony  of  tiie  witnesses  produced 
by  Steck  clearly  shows  that,  aithon^  there 
were  depressions  la  the  bottom  land  south 
of  the  railroad,  there  was  nothing  which 
acproadied  to  a  water  course.  It  was  de- 
scribed as  smooth  bottom  land,  without  any 
cuts  of  any  Idnd  in  It,  over  which  you  might 
drive  with  a  team  or  buggy,  as  upon  the 
main  road.  No  water  passed  over  the  land 
except  surface  water,  following  a  rain.  It 
appeared  that  the  land  had  overflowed  fre- 
quently before  the  construction  of  the  rail- 
rf-ad  from  heavy  rolns  which  had  accumu- 
lated and  flowed  from  the  hillsides  on  the 
south  of  it.  Nothing  can  be  claimed  by 
reason  of  the  ravines  or  cute  which  extend 
from  the  hills  south  to  the  bottom  land.  If 
the  obstruction  had  been  over  these,  they 
could  hardly  be  treated  as  water  courses; 
but  they  did  not  extend  across  the  bottom 
land  to  the  railroad.  The  same  testimony 
shows  that  the  land  upon  which  the  rail- 
road Is  built  is  higher  than  the  bottom  land 
south  of  the  right  of  way.  showing  that  the 
land  would  overflow  to  some  extent  if  no 
railroad  was  constructed  thereon.  The  laud 
north  of  the  track,  as  has  been  stated, 
drained  towards  Mill  creek;  and,  while  there 
are  ravines  and  gorges  on  that  portion  of 


the  land,  nothing  can  be  counted  on  that, 
as  the  railroad  does  not  obstruct  or  prevent 
the  flow  of  water  through  the  same.  The 
defendant  In  error  relies  upon  Palmer  v. 
WaddeU,  22  Kan.  352,  but  that  case  fails 
to  sustain  his  claim.  There  the  surface 
water  which  flowed  from  a  hilly  region  and 
accumulated  <m  the  low  lands  passed  through 
a  gorge  or  ravine,  and  the  flow  through  this 
gorge  was  such  aa  to  make  a  defined  clian- 
nel.  which  possessed  the  attributes  of  a  nat- 
ural water  course.  That  has  always  been 
regarded  as  a  border  case,  and  the  court 
hsB  dnce  refused  to  extend  It  In  this  case 
the  testimony  foils  to  show  any  natural 
water  course  south  of  the  railroad,  and  whldi 
Is  obstructed  by  it;  and  hence,  under  the 
authorities  dted,  no  right  of  recovery  was 
established.  The  judgment  of  th^  dl^ct 
court  will  be  reversed.  All  the  Justices  oon- 
ourring. 


(51  Kan.  720) 
MTEKS  r.  KNABE  et  al. 
rSupreme  Court  of  Kanaas.   July  8,  1S93.) 

MOBTOAOB  FoltECUwrUK— DgFBMSEX— INSANITT  OV 
Moktoaoor-Hkahsat  Evide.sxe, 

1.  A  mortgage  or  conTcyance  of  land,  la 
good  faith,  for  a  fair  consideration,  made  by 
an  insane  person  to  one  who  has  no  notice  of 
the  insanity,  and  before  any  finding  of  lunacy, 
will  not  necessarily  be  annulled  by  a  mere  show- 
tuR  of  incapadty;  but.  before  the  morttsage 
or  conveyance  la  set  aside,  the  equitable  rights 
of  the  mortgagee  or  grantee  will  be  protected. 

2.  The  admission  of  hearsay  testimony  aa 
to  the  insanity  of  a  party  to  a  contract  sought 
to  be  annulled  is  reveraible  error. 

(Syllabus  by  the  Court.) 

Krror  from  district  court.  Elk  county;  M. 
Q.  Troup,  Judge. 

Action  by  S.  K.  Myers  against  George 
Knahe,  by  T.  S.  Cook,  his  guardian,  and 
others,  to  foreclose  a  mortgage.  Defend- 
ants had  Judgment,  and  plaintiff  brings  er- 
ror. Reversed. 

lb  Soott  end  WUllom  DonUn,  for  plain- 
tSSt  In  error.  B.  H.  Nldwla,  for  defendants 
In  error. 

JOHNSTON,  J.  On  March  28, 18S5,  George 
Knabe  purchiwed  from  8.  E.  Myers  a  frac- 
tional quarter  section  ot  land  in  Elk  county, 
and  the  price  vras  92,600.   A  cosh  payment 

of  $1,000  was  made  to  Myers,  and,  to  se- 
cure the  payment  of  the  balance,  Knabe 
and  his  wife  united  in  the  execution  of  a 
mortgage,  which  remalus  unpaid  and  un- 
satisfied. Immediately  after  the  purchase, 
Knabe  took  possession  of  the  land,  built  a 
large  house  thereon,  and  made  other  im- 
provements. On  August  11,  1S86,  he  was 
adjudged  insane,  and  since  that  time  he  has 
been  confined  In  on  asylum.  T.  S.  Cook 
was  duly  appointed  as  his  guardian,  and 
has  continued  to  act  as  such.  The  balance 
of  the  purchase  price  was  due  six  months 
after  tlie  time  of  purchase,  ond.  default 
being  made,  an  action  was  brought  by  My- 
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«i8  on  December  18,  1888,  to  recover  the 
remainder,  and  to  foreclose  tbe  mortgage. 
The  defense  was  that,  at  tbe  time  of  mak- 
ing the  mortgage,  George  Knabe  was  of 
unsound  mind,  and  incapable  of  making  the 
contract,  and  that  Ms  condition  was  well 
known  to  Myers.  It  was  also  alleged  that 
Myers  fraudulently  induced  Knabe,  who 
was  In  a  demented  condition,  to  pay  $2,500 
for  land  not  worth  more  than  yijioo.  In 
a  separate  answer,  Susan,  the  wife  of 
George  Knabe,  pleaded  duress,  alleging  that 
the  mortgage  was  executed  by  her  under 
the  influence  of  frar  and  threats  made 
ngalnst  her  life  by  her  husband;  but  little, 
If  any,  testimony  was  ottered,  however,  to 
sastaln  this  defensa  The  Jury  found  gen- 
nrally  In  fUTOr  of  the  defendants,  and  the 
following  special  findings  of  fact  were  re- 
turned: "(1)  Was  the  defendant  George 
Knabe  Insane  when  be  purchased  the  lands 
in  controversy  from  the  plaintiff,  Myers,  In 
the  month  of  March,  1885?  Answer.  Yes. 
(2)  If  the  Jury  answer  the  flr^t  question  In 
the  affirmative,  did  the  plaintiff,  Myers, 
know  at  the  time  of  the  sale  of  the  lands 
to  defendant  George  Knabe  that  he  was 
Insane?  A.  Yes.  <a)  When  did  the  defend- 
ant George  Knabe  become  insane?  A.  At 
the  time  he  had  the  typhoid  fever.  (4)  Did 
the  plaintiff,  Myers,  act  In  good  faith  in 
the  sole  of  the  lands  In  oontroTer^  to  the 
defendant?   A.  No." 

Errors  are  assigned  upon  the  rulings  of 
the  court  in  the  admission  of  testimony; 
and  It  Is  further  contended  that  the  testi- 
mony offered  is  wholly  insufilclent  to  Jus- 
tin the  verdict  and  Judgment.  The  main 
contention  in  the  trial  related  to  the  sanity 
of  Knabe  when  tho  mortgage  was  executed, 
and,  if  found  insane,  whether  Myers  knew 
or  had  reason  to  know  of  his  incapacity. 
He  moved  from  Ohio  to  Kansas,  and  pur- 
chased the  land  \ilthln  two  days  after  his 
arrival  here.  In  1682,  while  in  Ohio,  he 
had  an  attack  of  typhoid  fever,  and  some  of 
the  witnesses  stated  that  after  that  time 
he  showed  signs  of  Insanity.  Some  wit- 
nesses who  saw  him  shortly  after  he  reached 
Kansas  testify  that  he  acted  strangely,  and 
showed  syoiptoms  of  an  impaired  mind. 
He  carried  on  the  farm,  end  Improved  the 
same,  and  controlled  and  managed  his  own 
busintss  for  more  than  a  year  after  his  ar- 
rival in  Kansas.  Assuming,  however,  that 
there  Is  sufficient  testimony  to  sustain  the 
finding  that  he  was  of  unsotmd  mind  when 
the  land  was  purchased  and  the  mortgage 
given  thereon,  it  Is  dlfficuli  to  find  evidence 
showing  that  Myers  knew  that  he  was  In- 
capable to  contract,  or  that  any  indications 
of  incapad^  were  brought  to  his  attention. 
A  contract  or  conveyance  made  fairly  and 
in  good  faith  with  a  lunatic  who  Is  appar- 
ently sane,  and  before  any  finding  of  lunacy 
Is  made,  cannot  be  annulled  by  a  mere 
showing  of  incapacity  at  the  time  It  was 
mada   If  the  other  par^r  altered  into  tbe 


contract  vrithout  any  knowledge  of  Uie  In- 
sanity, his  equitable  rights  must  be  pro- 

tected  before  there  can  be  a  rescission  or 
annulment  Grlbben  v.  Maxwell,  34  Kan. 
8,  7  Fac.  Bep.  584;  Leavltt  v.  FUes,  38  Kan. 
26,  15  Pac.  Bep.  891.  We  faU  to  find  evi- 
dence of  any  remark  made  by  Knabe  to 
Myers  or  in  his  presence,  or  any  act  which 
was  brought  to  his  atCentlcm,  which  woulil 
indicate  unsoundness  of  mind.  The  nego- 
tiations did  not  consume-  much  time,  and 
Ck>ok,  who  was  then  the  friend,  and  is  now 
the  guardian,  and  was  with  them  through- 
out the  transaction,  says  he  saw  nothing 
which  would  have  caused  him  to  Hesitate 
to  trade  with  Knabe,  and  nothing  which 
would  make  Myers  hesitate  about  selling 
the  laud  to  Knabe,  or  cause  him  to  suspect 
insanity.  Mrs.  ICnabe  says  that,  while  the 
deed  was  being  drawn  up  in  the  office  of 
a  lawyer,  she  told  her  husband  that  she  did 
not  want  to  execute  the  papers,  and  tlut 
he  uttered  a  threat  against  her  life  if  she 
did  not  It  does  not  appear  that  this  state- 
ment, if  made,  was  heard  by  any  one  other 
than  herself.  Without  deciding,  however, 
that  there  is  absolutely  po  testimony  upon 
which  to  rest  this  finding,  it  may,  at  least, 
be  said  that  it  Is  very  unsatisfactory,  and 
that  the  incompetent  testimony  which  was 
admitted  over  objection  may  have  influ- 
enced the  Jury  in  making  the  finding.  The 
witness  Lamb  was  permitted  to  testify  be- 
fore the  Jury  what  Harrod  said  respecting 
the  sanity  of  Knabe.  The  statement  of 
Harrod  which  was  repeated  was  that 
Knabe's  mind  was  not  right;  that  he  could 
not  hold  him  to  a  conversation  in  regard 
to  lumber  which  he  was  purchasing.  An- 
other witness  was  permitted  to  testify  what 
he  had  said  to  a  woman  with  respect  to 
the  sanity  of  Knabe,  and  repeated  the  state- 
ment that  he  would  not  sell  land  to  him, 
l>ecaiise  he  believed  him  to  be  crazy.  A  mo- 
tion to  strike  out  this  hearsay  statement 
was  overruled  by  the  court  Some  of  the 
vrltnesses  were  permitted  to  testify  respect- 
ing his  actions  and  conduct  long  after  the 
transaction  in  question  was  had.  and  when 
the  fact  that  he  had  subsequently  been  ad- 
Judged  insane  was  admitted.  Under  the 
circumstances  of  this  case,  we  regard  these 
errors  to  be  prejudicial,  and  from  an  ex- 
amination of  the  whole  record  we  believe 
there  should  be  another  trial  of  this  cause. 
The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.   All  the  Justices  amcunring. 


(SI  Kaa.  747) 

LOGAN  et  al.  v.  BOARD  OF  OOM*B8  OF 
CLARK  COUNTY. 

(Sapreme  Court  of  Kansas.  July  8.  1893.) 

Taxation— Indian  Lands— Rights  oFPcBoeASsa 
AT  Tax  Sm.b. 
1.  CoiiRress,  having  full  control  over  the 
lands  in  Kansas  known  as  the  "Osage  T^t 
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And  Dlmlofshed  ReBerre  Lands,**  may  make 
them  subject  to  state  tax&tloa  upon  such  con- 
ditions as  are  deemed  proper,  not  in  conflict 
with  the  proTigioaa  of  the  constitution  and  laws 
of  the  state. 

2.  Under  the  acts  of  congress  of  Aiignat 
11.  187C.  and  Mav  28,  ISSO,  relatinK  to  the 
Osage  trust  and  diminished  reserve  landn  in 
Kansas,  such  lands  are  subject  to  taxation, 
according  to  the  laws  of  the  state,  after  a  sale 
thereof  by  the  United  Statea  to  an  individtml, 
after  the  payment  of  the  first  installment  of  the 
parchase  price.  If  the  original  purchaser  pays 
all  the  iostallmcHts  of  the  purchase  price,  and 
obtains  bis  patent,  bat  makes  default  iu  the 
payment  of  his  taxes,  the  tax  purchaser  of  such 
land  may  obtain  a  tax  deed  as  provided  by  the 
statute;  but  if  the  original  purchaser  makea 
defanit  in  any  installment  of  the  purrhase 
price,  and  also  permits  the  land  to  ko  to  tax 
sale,  the  tax  purchaser,  or  his  or  her  reprenentn- 
tive,  may.  upon  the  day  fixed  for  the  public  sale 
of  the  forfeited  land,  aad  after  such  default 
has  become  final,  pay  so  much  of  said  }<urchase 
price  as  may  remain  unpaid,  and  shall  there- 
upon be  entitled  to  receive  a  patent  for  the 
same  as  though  he  had  made  due  settlement 
therpon.  1  Supn.  Rev.  SL  U.  S.  (1874-1881.) 
p.  237;  Id.  p.  529. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Clark  county;  Fran- 
cis O.  Price,  Judge. 

Action  by  Logan 'Iland  &  Co.  against  the 
board  of  county  commissionerB  of  Clark  coun- 
ty to  recover  an  amotmt  paid  as  taxes  on 
certain  lands.  From  a  judgment  sustaining 
a  demurrer  to  the  petition,  plaintiffs  bring 
error.  Afllrmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HOKTON,  C.  J.: 

Prior  to  March  1,  1887,  the  lands  Involved 
in  this  controversy,  which  are  all  situated 
in  Clark  county,  were  a  part  of  the  Osage 
Indian  diminished  reserve  lands,  and  are  a 
part  of  the  lands  mentioned  in  the  acts  of 
conjjress  of  August  11,  187C,  and  May  28, 
ISSO,  found  in  the  first  volume  of  the  sup- 
plement to  the  United  States  Revised  Statutes, 
,  (1874-1S81,)  pages  236  and  528.  They  were 
sold  by  the  United  States  to  Individuals,  and 
one-fourth  of  the  purchase  money  has  been 
paid.  These  lands  were  taxed  for  1SS7  by* 
the  county  officers,  and  on  September  4, 
1888,  they  were  sold  for  the  taxes,  and  the 
plaintllTs  are  now  the  owners  and  holders 
of  the  tax-sale  certificates.  These  lands  have 
never  been  redeemed  from  such  tax  sales, 
and,  believing  that  the  tax  sales  were  In- 
valid, Logan,  Rand  &  Co.  brought  this  action 
on  the  18th  of  January,  1892,  against  the 
bonrd  of  county  commissioners  of  Clark 
county,  to  recover  $233.45,  the  amount  of  tlie 
taxes  paid  by  them,  with  interest  thereon, 
Panigraph  «999,  Gen.  St  1889.  Section  7  of 
the  act  of  congress  of  August  11,  1870,  pro- 
viding for  the  sole  of  the  Os4ige  ceded  lands 
In  Kansas,  reads:  "That  nothing  in  this  act 
shall  be  so  construed  as  to  prevent  said  lands 
from  being  taxed  under  the  laws  of  the  state 
of  KunMUB,  as  other  lands  are  or  may  be 
taxed  In  said  state,  from  and  after  the  time 
the  first  payment  is  made  on  said  land,  ac- 
cording to  the  jirovisiona  of  this  act,"  1 
Supp.  Rev.  St^U.  8.(1874-1881,)  p.  237.  Section 


4  of  the  act  of  congress  of  May  28,  1880, 
being  "An  act  for  the  relief  of  settlers  upon 
the  Osage  trust  and  diminished  reserve  lands 
In  Kansas,"  provides:  "After  the  payment 
of  the  first  Installment  as  hereinafter  pro- 
vided for.  such  lands  shall  be  subject  to  taxa- 
tion according  to  the  laws  of  the  state  of 
Kansas,  as  other  lands  are  or  may  be  In 
said  state:  provided,  that  no  sale  of  any 
such  lands  for  taxes  shall  operate  to  deprive 
the  United  States  of  said  lands,  or  any  part 
of  the  purchase  price  thereof,-  but  if  default 
be  made  In  any  Installment  of  the  purchase 
price,  as  aforesaid,  such  tax-sale  purchaser, 
or  his  or  her  legal  representattves,  may,  up- 
on the  day  fixed  for  the  public  sale,  and  after 
such  default  has  become  final,  under  the 
foregoing  proTisions,  pay  so  much  of  said 
purchase  price  as  may  remain  unpaid,  and 
shall  thereupon  be  enUtled  to  receive  a  pat- 
ent for  the  same  as  though  he  had  made  doe 
settlement  thereon:  and  provided  further, 
that  nothing  in  this  act  shall  be  so  construed 
as  to  deprive  or  Impair  the  right  of  the  set- 
tler to  the  right  of  redemption  under  the  rev- 
enue laws  of  the  state  of  Kansas."  1  Supp. 
Rev.  St.  U.  S.  (1874-1881,)  p.  520.  The  board  of 
county  commissioners  demurred  to  the  plain- 
tiffs' petition,  and  the  court  below  sustained 
the  demurrer,  and  the  plaintiffs,  as  plaintilfii 
In  error,  bring  the  case  to  this  court 

Bone  &  Rntclift  and  Valentine,  Harkness 
&  Goddard,  for  plaintiffs  in  error.  H.  G. 
Mayse  and  Bm  E.  Pag^  for  defendants  In 

error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
The  only  question  presented  In  this  case  Is 
whether  the  lands  known  as  the  "Osago 
Trust  and  Diminished  Reserved  Lands"  In 
this  state  are  taxable  after  sale  thereof  by 
the  United  Statea  to  a  purchaser  paying  one- 
fourth  of  the  price  of  the  land  at  the  time 
of  his  ptu-chase,  and  executing  his  notes  to 
the  United  States  for  the  rcmahider  in  three 
annual  payments,  with  Interest  thereon  at 
the  rate  of  5  per  cent  per  atmum.  1  Supp. 
Rev.  St.  U.  S.  (1874-1881,)  p.  237;  Id.  p.  529. 
By  the  act  of  admission  of  Kansas  into  the 
Union  the  lands  of  the  United  States  are 
not  subject  to  taxation  by  this  state.  Act 
of  Admission,  S  3,  subd.  6,  (Comp.  Laws 
1802,  pp.  77,  84;)  Gen.  St  1889,  par.  277; 
Commissioners  of  Douglas  Co.  v.  Railway 
Co..  5  Kan.  615;  Railroad  Co.  t.  Morris,  13 
Kan.  302;  McGoon  v.  Scales,  B  Wall  23; 
RaUway  Co.  v.  Prescott.  16  Waa  603.  It 
must  be  conceded  that  if  congress  had  not 
expressly  provided  that  the  lands  referred 
to  "shall  be  [after  the  first  payment  Is  made 
thereon]  subject  to  taxation  according  to 
the  laws  of  the  state  of  Kansas,  as  other 
lands  are  or  may  be  taxed  in  said  state." 
the  lauds  In  dispute  would  not  be  taxable 
under  any  of  the  provisions  of  the  tax  laws. 
Parker  v.  WInsor,  5  Kan.  362;  Commission- 
ers of  Douglas  Co.  V.  Railway  0>.,  Id.  615. 
But  congress,  having  full  control  over  tiu 
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Ociage  trust  lands,  may  make  them,  we  think, 
subject  to  state  taxation,  upon  such  condi- 
tions as  ore  deemed  proper,  not  In  conflict 
with  the  constitutiou  and  the  laws  of  the 
state.  Congress  having  giren  the  power  to 
the  state  to  tax  these  lands,  the  questions 
presented  In  this  case  have  been,  we  think, 
substantially  settled  by  this  court  in  the 
cases  of  Oswalt  r.  Hallowell,  15  Kan.  154; 
Prescott  V.  Beebe.  17  Kan.  320;  Gommls- 
Bloaers  v.  Baldwin,  29  Kan.  538;  McMahon 
r.  Welsh,  11  Kan.  280. 

It  Is  contended  that  although  the  acts  of 
congress  intended  to,  and  did,  grant  permls- 
dou  to  the  state  to  tax  the  lands,  we  have 
no  statute  to  carry  out  the  terms  of  these 
acts.  In  support  of  this  contention  It  Is  snld 
that  under  our  statutes  It  Is  the  lagd  Itself, 
In  all  cases,  and  not  any  mere  eqiiltable  or 
Inchoate  Interest  in  the  land,  that  Is  taxed  or 
is  sold  at  a  tax  sale,  or  is  conveyed  by  a 
tax  deed.  Again,  that  the  sale  in  the  present 
case  is  void  for  the  reastm  that  It  Is  based 
upon  taxes  levied  In  violation  of  sectlcm  1, 
art.  11,  of  the  state  constitution,  which  or- 
dains, among  other  things,  that  "the  legis- 
lature shall  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation."  It  was 
decided  in  McMahon  v.  Welsh.  11  Kan.  280, 
"tliat  where  the  United  Slates  holds  the  le- 
gal title,  and  an  individual  holds  the  equita- 
ble, the  land  Is  taxable."  Stone  v.  Young,  5 
Kan.  229.  Prior  to  the  law  of  1879,  If  a 
purchaser  of  school  lands  failed  to  pay  dther 
Interest  or  principal  of  the  purchase  money 
at  the  time  the  same  became  dne,  such 
failure,  ipso  facto,  worked  a  forfeiture;  and 
the  Interest  of  the  purchaser  in  the  land  in- 
stantly and  a'bsolutely  ceased.  State  v. 
Enuuert,  19  Kan.  546;  Ewlng  v.  Bald- 
vrtn.  24.  Kan.  82.  Yet  In  1876,  In  the 
case  of  the  sale  of  school  lands,  although 
the  right  of  forfeiture  existed  therein, 
we  held  that  the  land,  after  the  sale, 
was  subject  to  taxation  in  the  hands 
of  the  purchaser,  prescott  t.  Beebe,  17 
Kan.  320.  It  was  ruled  in  ttie  last  case 
that  "the  school  lands  of  this  state  are, 
after  sale,  subject  to  taxation,  although  they 
bare  neither'  been  patented  nor  fully  paid 
Akr;  and  tax  deeds  ther^or,  If  in  form,  and 
based  upon  regular  tax  proceeiUngs,  convey 
all  the  interest  bdd  the  pnn^ser  from 
tbe  state."  Under  the  role  thus  stated,  so, 
ta  this  case,  it  may  be  rematked  that  the 
Osage  trust  and  diminished  reserve  lands 
In  Kansas,  under  tbe  acts  of  congreni  and 
tbe  Btatntes  of  this  state,  are.  after  sale, 
subject  to  taxation,  aiOiough  they  have 
neither  been  patented  nor  fully  paid  for; 
and  tax  deeds  tlierefOr,  If  In  form,  and 
based  upon  regular  tax  proceedings,  ccmvey 
all  the  interest  held  by  the  purchaser  from 
the  United  States. 

The  argument  against  the  taxatl(m  of  the 
land  because  the  pun^mser  has  only  paid  a 
part  of  the  purchase  price,  and  f^veu  his 
notes  for  the  balance  is  answered  b7  this 


court  in  Prescott  v.  Beebe,  supra.  Brewer, 
J.,  speaking  for  the  court  in  that  case,  said: 
"Nor  do  we  see  any  section  of  the  law 
which -orders  a  different  rate  of  assessment 
and  taxation  in  respect  to  these  lauds  from 
that  prevailing  as  to  all  other  lands.  The 
solitary  provislou  is  that  the  lands  pur- 
chased under  this  act  shall  be  subject  to  tax- 
ation as  other  lands,*  etc.  The  real  objection 
of  counsel  Is  exactly  the  reveise  of  this,  and 
that  Is  that  this  property  is  assessed  and 
taxed  at  the  same  rate  as  other  property, 
when  It  ought  not  to  be,  beoiuse  the  pur- 
chaser does  not  hold  the  full  equitable  or 
legal  title.  In  other  words,  there  Is  an 
equitable  mortgage  on  the  land,  belonging 
to  the  state,  and  in  the  assessment  this  mort- 
gage ought  to  be  deducted  from  the  value  of 
the  land.  Tbe  purchaser's  Interest  in  the 
land  should  be  taxed,  and  not  the  land  It- 
self. But  In  no  other  case  is  the  amount 
of  an  incumbrance  deducted  from  the  value 
of  the  land,  in  assessing  it  for  taxation.  The 
land  Is  assessed  at  Its  full  value,  and  no 
account  Is  taken  of  any  mortgage  or  other 
lien.  This  may  work  a  hardship  on  the 
landownei*.  especially  when  the  incum- 
brances nearly  equal  the  value  of  the  land, 
but  still  it  furnishes  no  basis  for  enjoining 
the  tax."  As  congress  has  expressly  pro- 
vided that  the  Osage  trust  lands  In  this 
state  shall  be  subject  to  taxation  according 
to  the  laws  of  the  state,  and  has  further 
provided  that  In  case  any  pundiaser  makes 
default  in  the  payment  of  any  installment 
the  tax-sale  purchaser  may  be  substituted 
In  his  place  by  paying  "the  balance  of  the 
purchase  price  remaining  unpaid,"  we  per- 
ceive no  serious  difficulty  in  fully  enforcing 
the  federal  and  state  statutes  concerning  the 
taxation  of  these  lands.  After  the  sale  of 
the  lands  by  the  United  States  to  a  pur- 
chaser the  property  cannot  be  said  "to  be- 
long exclusively  to  the  United  States,"  if 
the  original  purchaser  or  his  substitute  (the 
tax  purchaser)  is  able  and  ready  to  pay  the 
balance  of  the  purchase  price.  A  purchaser 
at  tax  sale  buys  the  land  charged  with  the 
lien  of  the  United  States.  This  Is  a  matter 
of  which  he  has  notice  when  he  buys.  The 
original  purchiuKT  also  buys  with  full  no- 
tice of  the  condition  that  if  be  do»-not  pay 
tiie  taxes  <m  tbe  land  a  tax  purchaser  taaj 
displace  him,  under  the  acts  Of  eonffresa, 
as  owner  of  the  premises,  when  he  makes 
default  in  his  payments.  In  that  vmy  the 
tax-sale  purchaser  may  obtain  full  titie  for 
the  land  sold  at  tax  sale,  thfe  same  as  the 
tax  purchaser  of  school  lands  of  the  state, 
not  paid  fbr,  where  the  original  purchaser 
Is  In  default  to  the  United  States.  If  the 
original  purchaser  goes  on,  and  makes  pay- 
ment to  the  United  States  for  his  land,  the 
tax  purchaser  obtains  his  tax  deed  Uke  any 
other  tax  purchaser.  In  either  way  the  tax 
purchaser  is  fully  protected. 

We  have  considered  all  the  other  objec- 
tions nrsed  against  the  taxathm  of  the  landa^ 
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but  we  do  not  think  snch  objections  tenable. 
The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concnrrins. 

(61  Kbd.  604) 

OTTAWA.  O.  G.  &  0.  G.  B.  CO.  T.  PBTKR- 
80N. 

(Supreme  Court  of  KanBss.  July  S,  1S03.) 

CONSTHUCTIOX  OT  BaILIIOADB  —  OBSTMUCTIOIT  Of 
HtQDW&T— Damagbs  to  ABO-rrBKB. 
Chicago.  K.  &  W.  R.  Co.  t.  Union  Jot. 
Co..  33  Pac.  Rep.  378,  51  Kan.  — ,  followed. 
(Syllabus  by  the  Court.) 

Error  from  tbe  district  court,  Osage  connty; 
William  Thomson.  Judge. 

Action  by  Andrew  Peterson  against  tbe 
Ottawa.  Osage  City  &  Coundl  Grove  RaU- 
road  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Reversed. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plalntiCC  in  error.  Frank  A.  Hay, 
for  defendant  In  error. 

PER  CURIAM.  Andrew'  Peterson  Is  the 
owner  of  lots  1,  2,  3,  4.  and  5,  in  block  4, 
of  the  Osage  Carbon  Company's  Second  addi- 
tion to  Osage  City,  containing  4^  acres  of 
land.  The  Ottawa,  Osage  City  &  Council 
Grove  Railroad  Company  constructed  and 
operates  Its  road  upon  F  street,  a  public 
street  or  highway,  In  front  of  the  lots.  Of 
this  Peterson  complained,  and  brought  his 
action  to  recover  damages.  In  his  petition 
he  alleged  that  this  addition,  although  plat- 
ted and  recorded,  was  not  within  the  cor^ 
porate  limits  of  Osage  City.  He  obtained 
judgment  for  f200  for  the  permanent  depre- 
ciation of  the  value  of  his  property.  The 
railroad  company  excepted.  No  brief  has 
been  filed  or  any  argument  presented  ni>on 
the  part  of  the  defendant  In  errw.  This 
action  was  before  this  court  at  Its  July  term 
tor  188&  40  Kan.  310,  19  Pac.  Rep.  666. 
After  the  mandate  of  this  court  was  returned 
to  the  court  below,  a  trial  was  had.  It  was 
shown  that  F  street  was  60  feet  wld%  and 
the  frontage  of  ttie  lots  of  Peteistm  on  this 
street  about  QOd  feet.  Upon  the  one  side 
of  tbe  lots  was  Slxtemtb  street,  also  60  feet 
wide,  and  npcm  tho  other  side  Sevente^th 
street,  of  Qie  same  width.  Tlie  ends  of  the 
ties  were  some  15  or  16  feet  from  the  lott. 
In  the  construction  of  the  road,  the  grade 
was  raised  In  some  places  a  foot  or  moi:e, 
and  the  ties  end  track  laid  thereon.  A  ditch 
was  dug  betwe^  the  track  or  roadbed  and 
Peterson's  fence.  On  account  of  the  ditch 
and  the  grade  of  the  roadbed,  there  was  some 
obstruction  of  access  to  and  from  the  loto 
oa  ¥  street  As  the  additl<m  was  not  within 
the  dty,  the  railroad  company  had  the  power, 
under  the  fourth  subdivision  of  paragrajdi 
1207,  Gen.  St.  1889,.  "to  construct  its  road 
across,  along,  or  upon  any  •  •  •  street  or 
bl^way  •  •  *  which  the  route  of  Its  road 
■ball  Intersect  or  touch,  but  the  company 


shall  restore  the  •  •  ♦  street  or  highway 
thus  Intersected  or  touched  to  Its  former 
state,  or  to  snch  a  state  as  to  have  not  nec- 
essarily Impaired  Its  uaefnlnesB.**  Comp. 
Iaws  1885,  p.  218.  {  47. 

The  contention  Is  over  the  damages  allowed 
for  the  alleged  depreciation  in  the  value  of 
the  lots  and  the  Instructions  permitting  such 
damages.  At  the  time  of  the  construction  of 
the  railroad,  F  street,  in  the  addition  re- 
ferred to,  had  never  been  graded,  nor  had 
a  grade  ever  been  established  thereon.  It 
idmply  was  in  the  original  condition  of  prai> 
rie,  somewhat  unevoL.  Among  other  Instruc- 
tlons  given  was  the  following:  "The  owner 
of  a  lot  abutting  on  a  street  has  an  interest 
In  such  street  which  is  peculiar  and  personal 
to  him,  find  distinct  and  different  from  that 
of  tbe  general  public,  and  this  Interest  is 
the  right  to  have  free  access  ov«r  such  street 
to  his  lot  and  buildings  thereon,  substantially 
la  the  manner  he  would  have  enjoyed  the 
right  in  case  there  had  been  no  interference 
with  the  street  The  right  of  access  1^  way 
of  the  street  Is  an  Incident  to  the  ownership 
of  the  lot,  which  cannot  be  wholly  taVcn 
away  or  materially  Impaired  without  liabil- 
ity to  the  owner  to  the  extent  of  the  dam- 
ages peculiar  and  personal  to  the  owner 
actually  incurred  thereby.  In  order  to  war- 
rant a  recovety  for  an  invasion  of  such 
a  right,  it  must  ^pear  that  the  obstruction 
complained  of  presents  a  phyrical  disturb- 
ance of  the  right  so  possessed,  so  as  to  pre- 
vent its  use  in  the  manner  In  which  It  was 
theretofore  actually  or  might  have  been  used 
and  enjoyed,  and  the  disturbance  of  the 
right  must  have  resulted  in  peculiar  damage 
to  and  depreciation  in  the  value  of  the  prop- 
erty to  which  the  ri^t  Is  appendant  JS^ 
therefore,  yon  do  not  find  fi^om  the  evidence 
In  this  case  that  there  has  heai  such  a  phys- 
ical disturbance  by  the  defendant  by  the  loca- 
tlcm  and  construction  of  Its  railroad  alcmg 
F  street  In  ftont  of  plalntHTs  lots,  of  the 
right  ot  access  by  way  of  mcb  street  to 
said  lots  as  to  wholly  prevent  the  use  of 
that  right  In  the  maimer  In  which  It  was 
theretofore  actually  or  ml^t  have  been 
used  and  enjoyed,  and  that  such  disturbance 
resulted  In  peculiar  dama^  to  and  depre- 
dation of  the  value  of  said  lots,  them  the 
owner  cannot  recover,  and  your  verdict 
should  be  in  favor  of  the  defendant"  Etch 
If  the  railroad  has  been  sfclUfolly  and  prop- 
erly constructed  under  the  provisions  of  a 
dty  ordinance,  or  if  the  company  had  re- 
stored the  highway  to  make  it  passable,  but 
had  perman^tly  obstructed  a  part  ihereot 
abutting  Peterson's  lota,  so  aa  to  perma- 
nmtly  prevent  access  to  and  trom  tbe  some, 
this  instruction  would  be  subject  to  criticism, 
but  under  tlw  facts  disclosed  In  the  case^ 
we  think  It  was  erroneous.  It  was  permis- 
sive to  the  Jury  to  allow  damages  for  the 
depreciation  In  the  market  value  of  the 
premises,  If  access  to  the  lots  had  been  sub- 
stantially affected  by  the  Interferoice  ot 
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the  railroad  with  the  street,  although  such 
Interference  caused  merel7  a  nuisance,  or 
was  temporary  only,  which  could  at  any 
time  have  been  easily  removed  or  abated. 
Under  the  instruction,  a  recovery  of  per^ 
manent  damages  was  allowable  If  the  ob- 
struction complained  of,  although  tempo- 
rary, and  subject  to  immediate  removal  by 
the  public  authorities,  presented  a  physical 
disturbance  of  the  right  of  the  access  to 
and  from  the  premises,  so  as  to  prevent  its 
use  in  the  manner  it  was  theretofore  actually 
used  or  enjoyed.  It  was  decided  in  Chicago, 
K.  &  W.  R.  Co.  T.  Union  Inr.  Co.,  61  Kan. 
— ;  33  Pac.  Rep  378.  that  'if  a  railroad 
company.  In  constroctlnff  its  tw&,  and  sur* 
facing  Its  track,  makes  htdea  or  other  tem- 
porary obstmcttons  in  a  street  or  highway, 
an  abutting  lot  or  land  owner  may  recover 
all  special  damages  soffered  by  him  prior  to 
the  commencement  of  his  action,  but,  on  ac- 
count of  such  defects  or  obstructionB  In  the 
street  or  highway,  he  cannot  recover  for  the 
supposed  depreciation  in  the  value  of  his 
pn^erty,  upon  the  ground  of  a  permanent 
approprlatl(m  for  the  rl^t  of  way."  Upon 
the  evidence,  the  railroad  does  not  perma-  i 
neatly  diminish  the  value  of  the  lota,  be- 
cause the  improper  construction  of  the  road- 
bed, not  being  In  accordance  with  the  pro- 
visi(His  of  the  statute  is  a  temporary  wrong, 
liable  to  be  removed  at  any  time.  Attitrood 
T.  City  of  Bangor.  (Bde.)  22  AtL  Rep.  466; 
Railway  Co.  v.  Early,  46  Kan.  197.  26  Pac. 
Rep.  422;  Chicago.  K.  ft  W.  R.  Co.  r.  Union 
Inr.  Co..  nipra. 

Of  course,  if  Peterstm  has  suffered  an  in- 
jury, not  shared  by  the  pnbUc  graieroUy. 
in  the  rli^t  of  access  from  or  to  his  prop- 
erty, he  is  ^titled  to  recovor  fun  compoisa* 
tlon  therefor;  bat  such  damages  to  be  re- 
covered are  tboae  whldi  acmied  np  to  the 
time  of  the  commencement  of  his  action,  not 
for  the  permanent  depreciation  In  the  value 
of  his  lots.  Under  the  provisions  of  the  stat- 
ute. It  Is  the  duty  of  the  railroad  company 
to  restore  the  street  or  highway  to  Ita  former 
conation,  or  at  least  to  a  passable  condition. 
The  payment  of  damages  to  the  plaintiff 
below  in  this  action  will  not  prevent  the 
proper  authorities  from  abating  the  nuisance 
caused  by  the  railroad  company,  if  it  exists; 
and  if  abated  by  the  public  authorities,  or 
if,  at  the  instance  of  the  public  authorities, 
the  street  or  highway  is  restored  by  the  rail- 
road company  to  a  passable  condition,  it 
goes  without  saying  that  permanent  or  last- 
Ifig  damages  ought  not  to  be  allowed.  Rail- 
way Co.  V.  Cuykendall,  42  Kan.  234,  21  Pac. 
Rep.  1051;  Uline  v.  Railroad  Oo„  101  N.  Y. 
86.  4  N.  B.  Rep.  636;  RaUroad  Co.  v.  Lar- 
son, 40  Kan.  301,  19  Pac.  Rep.  661;  Pappen- 
heim  V.  RaUway  Co..  128  N.  Y.  436,  28  N.  B. 
Rep.  618,  and  26  Amer.  St  Rep.  486.  and 
notes.  In  the  Twine  Case.  23  Kan.  686,  the 
track,  as  completed  in  the  narrow  valley  of 
the  clt7  Qt  Atchison,  d^nlved  the  lot  owner  | 


of  all  use  and  benefit  thereof,  and  destroyed 
access  to  the  valley.  Under  the  license  from 
the  city  to  occupy  the  valley,  the  railroad 
company  had  confiscated  it,  and,  although 
It  was  doubtful  upon  what  cause  of  action 
the  trial  court  allowed  the  damages,  this 
coin-t  said  that  the  lot  owner  might  recover, 
under  the  circumstances,  for  a  permanent 
depreciation  of  bis  property.  In  the  An- 
drews Case,  26  Kan.  702,  the  railroad  was 
constructed  in  the  usual  manner,  over  and 
upon  an  alley  of  the  city  of  Atchison,  in  ac- 
cordanoe  with  the  provisions  of  an  ordinance 
of  that  city.  The  lot  owner,  having  brought 
his  action  for  a  permanent  obstruction,  was 
permitted  to  recover  as  If  the  alley  were 
permanently  appropriated  by  the  railroad 
company  for  its  use.  In  the  Fox  Case,  42 
Kan.  22  Pac.  Rep.  583.  the  raUroad 

company  obtained  consent  of  Qie  dty  ct 
Newton  to  appropriate  a  street  in  that  city 
for  raUroad  purposes,  ^e  railroad  was 
skillfully  and  properly  constructed,  but  the 
entire  street  opposite  the  premises  of  Fox 
was  rendered  wholly  usdess  as  a  highway, 
or  OS  a  means  of  access  to  and  from  the 
I  lots.  Both  the  company  and  lot  owner  in 
that  cose  treated  the  appropriation  of  the 
street  as  a  perman^t  one.  and  thraefore 
damages  for  a  permanent  appn^riatlon  were 
aUowable.  In  Railroad  Co.  v.  Cnrtan,  61 
Kan.  — ,  33  Pac  Rep.  297.  (recently  decid- 
ed.) all  the  parties  to  that  action,  iqton  the 
trial,  treated  tiie  obstruction  as  a  permanent 
appropriation  of  the  allc^  or  a  part  ihereot 
If  tbB  trade  and  roadbed  of  a  railroad  Is 
.  completed  In  accordlance  with  the  provtrions 
at  a  city  ordinance,  or  with  the  assent  and 
under  the  direction  of  cl^  officials,  It  may 
fairly  be  presumed  that  the  railroad  com- 
pany "considers  such  manner  of  occupation 
n^Bsary  for  its  purposes,  and  has  ao  laid 
the  tracic  vrith  reference  to  Its  own  necessi- 
ties," and  that  the  city  "regards  the  use 
by  the  company  of  the  alley  or  street  so 
occupied  as  of  more  value  to  the  public  than 
the  general  use  by  the  public  itself,  and  will 
never  Interfere  with  such  use  by  the  com- 
pany." But  where  a  railroad  company  con- 
structs Its  road  across,  along,  or  upon  a 
public  highway,  under  the  provisions  of  par- 
agraph 1207,  Oen.  St  1889,  what  constitutes 
a  nuisance  to-day  In  the  construction  of  the 
road  may  cease  to-morrow,  because  it  Is  to 
be  presumed  that  the  highway  officials  or 
road  overseers  will  perform  their  official  du- 
ties, and  require  the  provisions  of  the  stat- 
ute to  be  compiled  with.  If  Peterson,  by 
bringing  his  action  for  a  permanait  appro- 
priation, could  bind  the  publlo  authorities, 
or  If  the  railroad  company  could  be  relieved 
theretjy  from  its  duty  to  restore  the  lilgl^ 
way.  then  permanent  damages  would  be  al> 
lowed;  but  such  Is  not  the  case,  upon  the 
facts  presented.  The  Judgment  of  the  dis- 
trict court  will  be  reversed,  and  cause 
J  manded. 
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PACIFIC  REP0BTER,V0L.8S. 


(Kan. 


(El  Ku.  743) 

liARABBB  r.  PRATHBR,  Anditor. 
(Supreme  Coart  of  Kaoaas.  J11I7  8>  1893.) 
BoHOOL  I>uiDB-^Ai.B  roB  Taxbs— BioHTi  or 

PHItCHABBB. 

1.  Where  tdumi  lande,  on  which  onlj  m 
Dart  of  the  original  purchase  money  has  been 
paid,  are  sold  for  tax^es,  the  right  of  redemp- 
Don  from  such  tax  sale  is  limited  to  one  7ear 
from  the  date  of  the  certificate  of  sate:  and. 
If  the  original  purchaser  faila  to  redeem  within 
■aid  time,  the  holder  of  the  tax-sale  certificate, 
on  payment  of  the  balance  due  the  school  fund, 
and  compliance  with  the  other  proTiBlons  of  the 
statute  in  relation  to  sales  of  school  lands. 
Is  entitled  to  a  patent  from  the  state. 

2.  On  presentation  of  a  certificate  of  the 
eonnty  clerk  showing  that  the  holder  of  a  taz- 
sala  cntiflcate  which  had  been  issued  more 
tban  one  year,  and  from  which  sale  the  original 

?urchaser  had  failed  to  redeem,  has  paid  the 
utl  amount  of  purchase  money,  and  all  interest 
due.  for  the  school  lands  described  in  the  tax- 
sale  certificate,  it  is  the  duty  of  the  auditor 
of  state  to  certify  thereon  that  he  has  charged 
the  coondr  treasurer  of  the  county  where  the 
land  Is  utnated  with  the  full  amount  of  the 
purchase  mon^  mentioned  In  the  original 
sale  certificate,  in  order  to  enable  the  bolder 
of  such  tax-sale  oertifleate  to  obtain  a  patent 
for  the  land. 
^yUabns  by  the  Courts 

Original  application  for  numdamns  hy 
Frank  S.  Lorabee  against  Tan  B.  Pnther, 
auditor.  Writ  granted. 

Valentine,  Harkneas  &  Goddard  and  J.  W. 
noae,  for  plalnlifL  Jolin  T.  Little,  Atty.  Gen.» 
and  George  W.  Glark,  tor  deftedanL 

ALLBN,  3.  This  action  Is  brong^t  by 
Frank  8.  Larabee,  who  holds  a  tax-sole  cer- 
ttficBte  <m  certain  lands  in  Jewell  comity, 
which  were  originally  school  lands,  to  com- 
pel the  defendant,  as  auditor,  to  make  the 
necessary  certificates  required  to  enable  him 
to  obtain  a  patent  for  said  lands.  The  ques- 
tion presented  Is  whether,  after  the  expira- 
tion of  one  year  from  the  date  of  the  tax 
sale  of  school  lands,  the  purchaser  at  the 
tax  sale  has  the  right  to  pay  all  the  re- 
maining Installments  due  the  school  fund 
from  the  original  purchaser  of  the  school 
lands,  and  take  a  patent  In  his  own  name 
from  the  state  without  any  notice  having 
been  first  served  on  the  school-land  pur- 
chaser, under  paragraph  57S2  of  the  General 
Statutes  of  18S8.  The  facts  in  this  case 
are  that  on  December  30,  1878,  the  school 
land  In  question  was  sold  to  one  It.  J.  Henry, 
who  paid  one-tenth  of  the  purchase  price, 
and  executed  the  proper  bond,  as  required 
by  statute,  and  received  a  proper  certificate 
of  purchase.  He  paid  all  Interest  due  under 
bis  purchase  up  to  November  25,  1889.  De- 
fault was  made  In  the  payment  of  the  taxes 
for  1S90,  and  the  land  was  sold  for  taxes 
on  September  1,  1891,  to  J.  D.  Larabee,  who 
on  August  5,  1892,  assigned  the  sale  cer> 
tlflcate  to  plaintiff.  On  December  9,  1892, 
plaintiff  paid  to  the  county  treasurer  of 
Jewell  county  the  full  amount  of  the  pur- 
chase money,  and  all  interest  due  thereon, 
for  said  land,  and  also  executed  ft  school-land 


purchaser's  bond,  as  required  by  statute; 
and  thereupon  the  county  dleriE  of  JeweU 
coun^  Issued  to  him  a  certlflcate  <rf  pur> 
chase,  and  also  a  certificate  showing  that  the 
full  amount  of  principal  and  tnt^est  due 
on  said  lands  had  been  paid  by  said  Larabee. 
These  certificates  were  presented  to  the  de- 
fendant, as  anditor  of  state,  and  he  was  re- 
quested to  certify  thereon  that  he  had 
charged  the  county  treasurer  of  Jew^  coun- 
ty with  the  full  amount  of  the  purchase 
nu>ney  mentioned  in  said  certlflcate^  In  order 
to  mBiiiia  plaintur  to  obtain  a  patent  from 
the  governor.  ThiM  the  defendant  rinsed  to 
do,  and  this  action  is  broui^t  to  CMnpd  Um 
to  make  such  certificate; 

In  deciding  the  case,  we  are  called  on  to 
construe  various  provisions  contained  In  the 
statutes,  PuBgraphs  S780  of  the  General 
Statutes  of  1889  reacte:  "No  pnrchasw  of 
sc-hool  luid,  prior  to  bis  obtaining  title  to 
the  same,  shall  comndt  any  waste  v^on  meb 
land,  or  take  w  remora  mineral  or  timber 
from  flia  same,  othw  than  for  use  upon,  or 
Improvements  of,  said  land.  The  lands  pur- 
chased under  this  act  shall  be  subject  to  tax- 
ation, as  other  lauds,  and  in  ease  ot  noi^ay- 
ment  of  any  taxes  charged  thereon  the  said 
lands  may  be  sold,  as  in  other  cases;  bat 
the  purchaser  at  uacSi  sale  diall  be  subject 
to  all  the  conditions  of  tbe  XmoA  ot  the  ozlg- 
Izial  maker,  and  of  the  cotlflcate  of  pnr^ 
chase:  provided,  that  such  purchaser  of  said 
school  land  ^lall  be  allowed  one  year  from 
the  date  of  the  certificate  Of  sale  of  such 
land  for  such  taxes  in  which  to  redeem  from 
such  tax  sale  by  complying  with  the  provi- 
sions of  law  rdatlng  to  the  redemptioa  of 
land  from  tax  sale,  and  paying  to  the  county 
treasurer,  for  the  benefit  of  the  holder  of 
such  tax  certlflcate,  all  Installments  of  inter- 
est or  other  payments  whidi  such  holder  of 
a  tax  certificate  has  been  compelled  to  pay 
in  order  to  prevail  a  forfeiture  of  the  rl^ts 
of  purchaser  of  school  land,  under  tbe  pro- 
visions of  section  sixteen  of  this  act"  Laws 
1876.  c  122,  art  14,  J  14.  as  amended  by 
Laws  March  13,  1879,  c.  161,  8  1.  Paragraph 
6959  reads:  "When  school  lands  are  sold 
for  taxes  a  deed  shall  not  be  given  to  the 
purchaser  until  he  eball  have  paid  all  the 
installments  and  the  Interest  due  thereon 
at  the  time,  and  shall  have  given  a  bond 
as  required  from  the  purchaser  In  tbe  first 
Instance;  and.  upon  fiUng  with  the  conn^ 
clerk  such  bond,  such  clerk  shall  give  him 
a  certiQcate  of  purchase."  It  Is  contended 
on  behalf  of  the  defendant  that  where  there 
has  been  no  default  in  the  payment  of  prin- 
cipal or  interest  due  the  school  fund  the 
holder  of  a  tax-sale  certlflcate  is  not  enti- 
tled to  a  certlflcate  of  purchase  until  such 
time  as  he  could  legally  demand  a  tax  deed, 
and  that  the  only  effect  of  the  one-year  lim- 
itation contained  in  paragraph  6780  is  to 
allow  him,  In  case  default  be  made  In  the 
payment  of  principal  or  tnt^^at,  where  tbe 
co-day  notice  provided  for  in  paragimph  5783 
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has  been  glTen,  to  pay  to  the  countr  treas- 
nrer  the  amount  due  and  fn  default  to  the 
school  fond,  and  after  the  Kcplratlon  of  the 
60-day  notice,  and  of  the  full  year  from  the 
date  of  the  tax  sale,  to  obtain  a  certificate 
of  purchase  from  the  coonty  clerk.  This  con* 
structlon  does  not  seem  to  us  to  accord  with 
the  language  of  paragraph  6780  of  the  stat- 
nte,  and  miless  the  other  provisions  of  the 
lav,  when  constmed  together,  extend  the 
right  of  redemption  beyond  the  year  men- 
tioned In  this  paragraph,  the  position  of  the 
defendant  Is  untenable.  It  will  be  noticed 
that  section  110  of  the  tax  laws  prohibits 
the  Issuing  of  a  tax  deed  to  school  lands  un- 
til the  purchaser  shall  have  paid  tho  balance 
due  the  school  fund.  The  reason  for  this 
proTJdon  Is  obrious.  The  state  coold  not  con- 
■iBtently  antborlie  a  deed  to  Issue  under  the 
tax  sale  where  a  portttm  of  the  purchase 
price  due  the  state  s^ool  fond  jtst  remained 
unpaid;  and,  as  ttie  porcliaser  Is  required  to 
pay  the  balanra  of  purchase  money,  It  Is 
hardly  to  be  presumed  that  the  le^slatuie 
Intended  tiiat  the  tax  parchas»  should  de- 
rive Ids  title  to  the  land  tliroagh  a  tax  deed, 
and  that  no  patent.  In  such  cose,  should  ever 
be  Issued  at  alL  The  tax  deed  mig^t  be 
made  to  pass  the  Interest  of  the  oi^tnal  pur^ 
chaser  In  the  land,  but  sectioii  110  pndilbits 
even  such  conveyance  until  the  whole  amount 
due  the  schofd  fund  Is  paid.  If  the  original 
purchaser,  thai,  should  refuse  to  pay  any 
taxes  after  making  his  purchase,  bat  should 
pay  6  per  cent  Interest  on  tlw  balance  of 
the  purdiase  money,  if  the  omtentioiL  of  the 
defoidant  Is  correct,  he  could  retain  posses- 
sion of  the  land  for  20  years,  and  the  tax- 
sale  purchaser  would  be  without  remedy. 
The  tax-sale  purchaser  could  get  no  deed, 
because  the  balance  due  the  school  fund  was 
not  paid,  and  no  notice  could  ever  be  served 
on  the  original  purchaser,  under  paragraph 
riTS2.  because  he  was  not  In  default  In  the 
payment  of  principal  or  Interest  Para^ 
graph  5782  was  not  enacted  as  a  provision 
for  determining  the  respective  rights  of  the 
original  purchaser  and  the  holder  of  the 
tax-sale  certificate,  but  for  the  purpose  of 
protecting  the  school  fund.  The  BOnlay  no- 
tice which  Is  required  by  that  .section  to  be 
served  is  for  the  purpose  of  cutting  off  the 
rights  of  both  original  and  tax-sale  pur- 
chasers In  case  the  Installments  diie  the 
school  fund  are  not  paid.  The  section  pro- 
vides not  only  for  service  on  the  original 
purchaser,  but  also  contains  this  provision: 
"And  In  case  such  land,  or  any  part  thereof, 
has  been  sold  for  taxes,  a  copy  of  such  no- 
tice shall  be  delivered  to  such  purchaser  at 
tax  sale,  tf  a  resident  of  the  county."  If  the 
Installments  In  default  are  not  paid  within 
60  days  after  service  of  the  notice,  the 
rights  of  the  tax-certJflcate  holder,  as  well 
as  of  the  original  purchaser,  are  terminated, 
and  the  state  then  resumes  Its  full  title, 
freed  from  all  claims.  While  the  language 
of  the  law  Is  not  as  clear  and  ezplidt  as  it 
T^3p.nal2--39 


might  be,  we  are  of  the  (pinion  that  it  was 
the  Intention  of  the  leglslatuxe  to  shorten  the 
period  within  which  school-land  purchasers 
might  redeem  their  lands  when  sold  for 
taxes,  and  that  the  tax  sale,  where  the  lands 
remain  imredeemed  for  one  year,  passes  to 
the  holder  of  the  sale  certificate  all  the  rights 
and  interest  of  the  original  purchaser  to  the 
land,  and  this  wholly  without  reference  to 
any  notice  under  paragraph  5782;  that  the 
tax-sale  purchaser  may  then  pay  to  the  coun- 
ty treasurer  the  balance  due  the  school  fund 
from  the  ori^^nal  purdiaser,  and  obtain  a 
patent  for  the  lands.  It  follows,  therefore, 
that  the  i^alntiff  in  tlils  case  is  entitled  to  9. 
patent  for  the  lands  in  controversy,  and  that 
It  Is  the  duty  of  tiie  auditor  to  make  the 
eerdflcato  as  demanded.  A  po^mptoiy  writ 
win  be  awarded.  All  the  Justices  concurring. 


(H  Or.  908) 

BAHBKRGBa  et  aL  T.  GBtSDB  et  al. 

(Supreme  Court  of  Oregon.    Jane  23,  1893.) 

MoBTei.oBB— Who  IdUr  Dischakob— Assignment 
— HsccssiTr  or  Recokdixo. 

1.  Under  KiU's  Code.  |  3031,  providing 
that  a  mortgage  may  be  discharged  upon  tho 
record  thereof  "by  the  mortgagee  or  nis  per- 
sonal representative  or  aseiguee,"  a  mortgagee, 
after  assigning  a  n««otiable  note  secured  by 
the  mortgage,  has  no  power  to  enter  satisfac- 
tion of  tne  mortgage,  and  such  an  entry  by 
him  on  the  record  will  not  give  priority  to  a 
BQbseqnent  mortgagee  in  good  faith  without 
notice  of  the  assignment 

2.  In  the  absence  of  a  statute  requiring 
an  assignment  of  a  morlgage  to  be  recorded, 
there  is  no  obligation  resting  upon  an  as- 
signee to  record  an  assignment  in  order  to  pro- 
tect himselt  against  a  subsequent  purchaser 
or  mortgagee. 

Appeal  from  circuit  court.  Baker  county: 
M.  D.  CUflord,  Judge. 

Action  by  H.  Bamberger,  M,  L,  Tichner, 
and  Sol  Tichner,  copartners  doing  business 
under  the  firm  name  and  style  of  Bam- 
bei^r,  Tichner  &  Co.,  against  Daniel  Bn- 
termUle,  Emma  Gelser,  Edward  Gelser,  and 
Frank  Geiser,  and  also  Albert.  Gelser  and 
Louise  Geiser,  both  ludlvidually  and  as  ad- 
ministrators of  the  estate  of  John  Gelser, 
deceased,  to  foreclose  a  mortgage.  Judg- 
ment for  plaintKFs,  and  defendants  appeal. 
Afiirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  LORD,  O.  J.: 

This  is  a  suit  to  foreclose  a  mortgage.  The 
facts  are  that  on  the  15th  day  of  July,  1880, 
the  defendant  Entermllle  made  and  deliv- 
ered his  negotiable  promissory  note  to  A. 
J.  Lawrence,  C.  W.  Mandevllle,  and  R.  S. 
Anderson  for  the  sum  of  $500,  payable  60 
days  after  date,  and  tliat  to  secure  the  pay- 
ment of  the  same  he  made  and  delivered  to 
them  his  mortgage  upon  certain  real  estate, 
which  mortgage  was  duly  acknowledged  atad 
recorded.  That  thereafter  the  said  promis- 
sory note  was  indorsed  on  the  back  "With- 
out recourse,"  and  signed  by  each  of  the 
payees  named  therein,  when  it  waa  delivered 
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Into  the  possesdon  ot  A.  J.  Lawrence,  one  of  | 
such  payees,  with  the-  coaseat  of  the  other 
two  payeea,  to  hypotli(?cate  or  sell  It  That 
on  the  22d  daj  of  July,  18S9,  the  sold  A.  J. 
Lawrence  sold  and  delivered  said  note  to 
the  plaintiffs,  and  at  the  same  time  deliv- 
ered to  them  the  mortgage  eecorlng  Its  pay- 
ment, which  said  note  and  mortgage  the 
plaintiffs  still  own  and  hold,  and  no  part 
of  which  has  ever  been  paid.  That  sub- 
sequently, but  before  the  maturity  of  the 
note,  the  defendant  Entermllle  paid  to  An- 
derson and  Mondevllle,  two  of  the  payees 
named  therein,  the  sum  of  f50,  for  the  pur- 
pose of  liquidating  in  full  the  note  and  dis- 
charging the  mortgage,  whereupon  Mandc- 
vllle,  one  of  the  payees,  wrote  upon  the 
margin  of  the  mortgage  record,  as  follows: 
"State  of  Oregon,  county  of  Baker.  Full 
and  complete  satisfaction  of  the  within  mort- 
gage this  12th  day  of  August,  18S9,  acknowl- 
edged. Lawrence,  Anderson,  and  MandevUle. 
Per  C.  W.  Mandeville.  Attest:  W.  H.  Pack- 
wood,  Deputy  County  Clerk,"— oU  of  which 
was  without  the  knowledge  or  consent  of  the 
plaintiffs,  and  whose  first  knowledge  of  the 
same  was  acquired  when  the  suit  was  com- 
menced. That  John  Gelser,  now  deceased, 
took  a  mortgage  on  the  same  premises  from 
the  defendant  Entermllle  to  secure  the  pay- 
ment of  a  stun  specified  therein,  but  that  at 
the  time  of  taking  the  same  he  knew  of  the 
payment  of  the  ?50  by  the  defendant  En- 
termllle to  said  Anderson  and  MandevUle, 
and  that  the  note  secured  by  the  mortgage 
was  not  token  i^i  nor  delivered  when  the 
record  was  so  indorsed.  That  on  the  20th 
day  of  January,  1891,  after  the  death  of 
John  Gelser,  the  defendants  named  as  admin- 
istrators of  his  ratote,  in  payment  of  such 
mortgoge.  took  a  detjd  from  the  defendant 
Entermllle,  wherein  ■  and  whereby  he  con- 
veyed to  the  estate  of  John  Gelser,  deceased, 
all  his  right,  title,  and  interest  tn  and  to 
the  property  described  In  said  mortgage,  and 
at  the  time  of  taking  such  deed  the  defend- 
ant Entermllle  represented  to  the  defendant 
administrators  aforesaid  that  the  note  was 
paid,  and  the  mortgage  canceled,  and  that 
said  administrators  examined  the  records 
of  Baker  county  and  found  the  mortgage 
canceled  In  the  words  as  already  set  out. 
That  neither  the  d^^ant  Entermllle  nor 
the  defendants  Oelser,  admlnlatrators  as 
aforesaid,  knew  that  the  plaintiffs  owned 
the  note  untU  the  commencement  of  this 
Salt  The  trial  resulted  In  a  decree  In  favor 
of  the  plaintiffs,  foreclosing  tbelr  mortgage, 
and  ordering  the  property  sold  to  satisfy 
the  note,  etc.,  from  which  decree  the  de- 
fendants have  brought  this  appeal. 

L.  M.  Iloblnson  and  T.  C.  Hyde,  for  appel- 
lants. Olmsted  &  Courtney,  for  respondents. 

LORD,  G.  J.,  (after  staling  the  facta.)  The 
anestion  to  be  determined  la  whether  the  dis- 
charge upou  tbe  record  of  a  mortgage  bj  a 


mortgagee,  after  be  has  assigned  tt,  operates 
to  cancel  such  mortgage  as  against  subse- 
quent purchasers  In  good  faith  and  for  value. 
If  this  question  Is  to  receive  an  answer  in 
the  afBrmative,  it  must  be  owing  to  some 
legal  obligation  which  our  registry  laws  im- 
pose upon  an  assignee  to  record  his  mort- 
gage If  he  would  protect  himself  against  such 
subsequent  purchasers  and  incumbrancers. 
It  Is  well  settled  that  a  mortgagee  and  his 
assignee  are  regarded  as  purchasers  under 
the  registry  laws.  If  la  a  familiar  prlndplo 
that,  where  a  debt  la  secured  by  mortgage, 
the  debt  is  the  principal  and  the  mortgage  la 
the  Incident,  and  that  an  assignment  ot  the 
debt  is  an  assignment  of  the  mortgage.  Here 
there  was  a  written  assignment  of  a  negotia- 
ble note  before  maturl^,  and  a  delivery  of 
the  mortgage.  The  assignment  of  the  note 
carried  the  mortgage,  as  the  former  Is  the 
principal  and  the  latter  the  incident.  The 
assignee  stands  in  the  place  of  the  payee. 
As  the  asdgnment  of  the  note  carried  tlie 
mortgage,  upon  recognized  legal  principles 
the  security  is  protected  in  the  hands  of  k 
tKma  fide  holder  to  the  same  extent  as  the 
note  itself,  unless  there  Is  some  requirement 
of  the  law  for  the  registry  of  such  assign- 
ments. In  Carpenter  v.  Lougan,  16  Wall. 
273,  It  was  held  that  the  assignment  of  a  ne- 
gotiable note  before  its  maturity  raises  the 
presumption  of  a  want  of  notice  of  any  de- 
fense to  It,  and  that  this  presumption  stands 
until  overcome  by  proof;  Mr.  Justice  Swayne 
saying:  "The  case  Is  a  different  one  from 
what  It  would  be  If  tbe  mortgage  stood 
alone,  or  the  note  was  nonnegotlable,  or  had 
been  assigned  after  maturity.  The  qo^on 
presented  for  our  determination  Is  whether 
an  assignee,  under  the  circumstances  of  this 
case,  takes  the  mortgage  as  he  takes  the 
note,  free  from  the  objections  to  which  It 
was  liable  In  tbe  bands  of  the  mortgagee. 
We  hold  the  afflrmatlre:  ^e  rontract,  as 
regards  the  note,  was  tbat  the  maker  should 
pay  it  at  maturity  to  any  bona  fide  btdoraee, 
vrithout  r^rence  to  any  defenses  to  which 
it  might  have  been  liable  In  the  bands  of  the 
payee.  The  mortgage  was  conditioned  to  se- 
cure the  fulfillment  of  that  contract  To  let 
In  such  a  defense  against  such  a  bolder 
would  be  a  dear  departure  from  the  agree- 
ment of  the  mort^gor  and  mortgagee,  to 
which  the  assign oe  subsequently,  In  good 
faith,  became  a  party.  If  the  mor^gor  de- 
sired to  reserve  sudi  an  advantage,  he  shoidd 
have  0ven  a  numegotlable  instrument  If 
one  of  two  Innocent  persona  must  suffer  by 
a  deceit.  It  la  more  consonant  to  reason  that 
he  who  'puts  trust  and  confidence  In  the  de- 
ceiver should  be  a  loser,  rather  than  a  stran- 
ger.* "  We  must  turn,  then,  to  our  registry 
laws,  and  ascertain  whether  they  Impose  any 
legal  obligation  upon  the  assignee  of  a  note 
secured  by  a  mortgage  to  take  the  assign- 
ment In  the  form  of  a  conreyanro,  and  have 
it  recorded  as  a  means  of  affording  notice 
to  tubsequoit  purchasers  and  incumbrancenh 
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If  be  would  avoid  the  postponement  ot  Us 
Uen  as  to  them.  Section  3031,  Hill's  Code, 
provides  that  a  mortgage  may  be  discfanrged 
upon  the  record  thereof  "by  the  mdrtgagee 
or  his  personal  representaUve  or  assignee" 
acknowledging  satisfaction  of  the  mortgage 
before  the  clerk,  or  executing  a  certificate  to 
that  effect  with  the  formalities  of  a  deed, 
and  presenting  the  same  to  the  clerk.  This 
■action  recognizes  the  assignee  as  the  prop- 
er party  to  discharge  the  record  after  the  as- 
slgntuent  of  the  note  and  mortgage.  He  la 
the  bona  fide  owner  and  holder  of  the  note 
and  Its  security,  which  entitles  him  to  dis- 
charge the  mortgage.  The  mortgagee,  after 
he  has  assigned  his  Interest,  has  no  power 
to  extinguish  the  mortgage  by  acknowledg- 
ment of  its  satisfaction,  release,  or  other- 
wise. Being  without  the  power,  his  fraudu- 
lent acknowledgment  of  satisfaction  cannot 
affect  t)ie  rights  ot  the  assignee.  As  Mr.  Jus- 
tice Deady  said:  "Such  an  acknowledgment 
is  simply  a  fraud,  and,  if  any  person  must 
suffer  by  it,  It  ought  to  be  the  person  who, 
by  Ignorance  or  carelessness  or  otherwise, 
was  deceived  by  It,  and  acted  upon  It,  but 
not  the  assignee  who  acquired  the  mortgage 
without  fault,  and  is  a  stranger  to  the  fraud- 
ulent transaction.  As  w^U  say  that  the  pur- 
chaser in  good  faith  from  the  grantee  in  a 
forged  deed  that  has  been  admitted  to  rec- 
ord Is  thereby  protected  at  the  expense  of 
the  true  owner,  who  is  without  error  or  fault 
in  the  premises."  Trust  Ca  t.  Shaw,  6 
Sawy.  340. 

In  Joerdon  v.  Schrlmpf,  77  Mo.  386,  under 
a  similar  statute,  providing  for  the  dis- 
charge of  the  record  by  the  mortgagee  and 
asidgnee,  the  court  says:  "The  statute  recog- 
nizes the  as^gnee  of  the  mortgage  as  the 
proper  party  to  enter  the  satisfaction,  and  it 
has  been  held  that  he  Is  the  proper  party  to 
moke  the  entry."  In  that  case  one  Ohlen- 
dorf  was  the  payee  of  the  note  secured  by 
the  deed  of  trust,  and  the  court  said:  "IC 
the  plaintiff  purchased  the  note  for  value, 
before  maturity,  and  before  the  entry  of  sat- 
isfaction, the  payment  to  Ohiendorf,  and  his 
entry  of  satisfaction  on  the  record,  could  not 
affect  the  security  afforded  by  the  deed  of 
trust.  »  •  •  Ohiendorf  was  not  the  cestui 
qae  trust  when  the  ^try  was  made,  and  was 
not  the  person  authorized  by  the  statute  to 
make  it,  and  It  stands  on  the  record  a  nulli- 
ty." 

In  Lee  t.  Clark,  89  Mo.  55G,  1  S.  W.  Rep. 
142.  it  was  held  that  the  payee  of  a  note  se- 
cured by  a  deed  of  trust,  after  he  had  as- 
slgned  the  note,  cannot  discharge  the  proper- 
ty of  the  Uen  as  between  a  bona  fide  'pur- 
chaser of  the  properly  and  the  assignee  of 
the  note  by  entering  satisfactton  <tf  the  debt 
on  the  margin  of  the  record  or  otherwise. 
AjB  notes  secured  by  mortgage  are  transfera- 
ble by  the  law  merchant,  ana  as,  after  such 
transfer,  the  mortgagee  has  no  right  or  pow- 
er to  acknowledge  satls&ictlon  or  to  release 
the  mortgage  it  fttUowa;  as  the  cases  Indi- 


cate, that  a  person,  dedring  to  purchase 
property,  who  finds  on  the  record  a  mort- 
gage which  purports  to  be  Satisfied  or  re- 
leased, must  ascertain  whether  It  was  satis- 
fied or  released  by  the  person  authorized  to 
discharge  it.  "Purchasers,"  says  Mr.  Jones, 
"are  bound  to  know  that  if  the  mortgagee  has 
Indorsed  the  notes  before  maturity  to  a  bona 
fide  holder,  the  mortgagee  has  no  longer  au- 
thority to  satisfy  the  mortgage;  and  there- 
fore they  are  bound  to  ascertain  whether  the 
mortgagee  still  held  the  notes  at  the  time  he 
discharged  the  mortgage."  1  Jones,  Mortg. 
S  814. 

To  the  iinesthm,  often  reiterated,  what  shall 
a  person  desiring  to  purchase  do  umler  such 
circumstances  as  are  disclosed  by  this  rec- 
ord? we  may  quote  the  answer  of  Henry, 
J.,  In  Lee  t.  Clark,  supra:  "Let  It  alone  until 
he  can  ascertain  who  holds  the  note.  He  is 
under  no  obUgatlon  to  buy,  and  prudence 
would  dictate  that  be  shotUd  not  buy  until 
satisfied  that  the  owner  of  the  note  had  en- 
tered satisfaction  of  the  debt"  It  mny  be 
tiue,  as  suggested  by  Mr.  Justice  Deady,  that 
the  statute  (section  3031)  is  defective  In 
not  requiring  the  party  making  the  acknowl- 
edgment or  certUicate  to  produce  the  evl- 
denco  that  he  is  at  the  time  such  mortgagee 
or  assignee  as  to  eiitltle  him  to  discharge  the 
record.  But,  however  that  may  be,  it  is 
clear  that  a  mortgagee  cannot  extinguish  a 
mortgage  which  has  passed  from  him  by  as- 
signment; and,  consequently,  thfit  a  dis- 
charge of  the  record  by  the  mortgagee,  after 
its  transfer,  is  a  fraud  upon  the  assignee 
whoso  rights  are  unaffected  thereby.  Such 
being  the  case,  unless  the  registry  law  makes 
it  the  duty  of  the  assignee  to  take  the  as- 
signment in  the  form  of  a  conveyance,  and 
have  it  recorded,  he  is  not  bound  to  do  so. 
We  are  to  inquire,  then,  whether  there  Is 
any  statute  which  imposes  a  legal  obligation 
upon  an  assignee  to  record  his  assignment 
if  he  would  protect  himself  against  a  subse- 
quent purchaser  or  Incumbrancer  in  good 
faith  and  for  value.  In  many  states  provl- 
stons  are  made  for  recording  the  assignment 
of  a  mortgage,  or,  in  default  thereof,  of 
postponing  it  to  the  conveyance  of  a  sub- 
sequent purcliaser  or  mortgagee.  As  the 
purpose  of  the  registry  laws  is  to  protect 
sut>8equent  purchasers  against  prior  and  un- 
recorded conveyances,  the  utility  and  con- 
venience of  ext^ing  such  laws  to  the  as- 
signment of  mortgages  Is  conceded;  but  the 
registration  of  conveyances  or  other  Instru- 
ments Is  purely  the  creatioa  of  the  statute, 
and,  unless  It  requires  the  assignee  to  record 
the  assignment  of  the  mortgage,  he  la  not 
guilty  of  negligence  in  falling  to  do  so.  There 
is  no  specific  direction  In  the  statute  upon 
the  subject.  The  only  mention  of  an  assign- 
ment, as  such,  is  found  In  section  3030,  Hill's 
Code,  which  provides  that  "the  recording  of 
the  assignment  of  a  mortgage  shall  not  tn 
itsdf  be  notice  to  the  mortgagor  so  as  to 
invalidate  a  payment  made  by  him  to  the 
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mortgagee.'*  But  this  was  tmt  a  dedatstion 
of  the  mle  eatabUshed  by  the  court  lone 
before  there  was  a  statute  authoring  as- 
signiumita  to  be  recorded.  In  James  t.  Mo- 
rey,  2  Cow.  246,  Savage,  C  J.,  said:  "I  know 
of  no  law  requiring  the  assignment  of  a 
mortgage  to  be  recorded.  If  notice  of  the 
aadgament  Is  not  given  to  the  mortgagor, 
he  Is  protected  In  any  payment  he  may  make 
to  the  mortgagee;  and  this  la  the  extent  of 
the  risk  run  by  the  assignee,  who  neglects 
to  give  notice  of  the  assignment"  This  pro- 
vision then,  as  Mr.  Justice  Deady  said,  was 
"mnely  the  assertion  of  a  rule  that  had  long 
been  established  by  the  courts;"  and  he 
added:  "The  most  that  can  be  said  for  this 
provision  is  that  It  Impliedly  authorizes  an 
assignment  to  be  recorded,  or  rather  contem- 
plates that  It  may  be  recorded  by  virtue  of 
some  other  provldon  or  statute;  and  yet 
by  a  still  stronger  implication,  arising  out  of 
sections  22  and  34  of  said  chapter,  and  the 
very  nature  of  the  case,  It  is  provided  that 
no  Instrument  affecting  the  realty,  which 
includes  an  assignment,  shall  be  admitted  to 
record  imless  acluiowledged  and  certified  as 
a  conveyance.  An  assignment  of  a  mortgage 
may  be  made  by  an  instrument  In  the  form 
of  a  conveyance,  and  In  such  case  may  be 
adnUtted  to  record.  But  an  assignment  of  a 
mortgage  may  be  a  mere  writing  under  the 
hand  of  the  assignor,  declaring  that  be  there- 
by assigns  the  mortgage  to  a  person  therein 
named.  Such  a  writing  Is  effectual  to  pass 
the  lien  of  the  mortgage,  but  It  would  not 
be  entitled  to  record  imless  acknowledged 
and  certified;  but  in  the  case  of  a  mortgage 
given  as  security  for  a  negotiable  note,  the 
debt  being  the  principal  and  the  security  the 
Incident,  the  same  may  t>e  assigned  by  the 
dmple  Indorsement  or  deUvery  of  the  note. 
In  such  case  there  Is  no  assignment  to  re- 
cord. In  the  absence,  then,  of  any  legisla- 
tive direction  to  that  effect,  there  does  not 
seem  to  be  any  obligation  resting  upon  an 
assignee  to  record  his  assignment  to  protect 
himself  against  any  subseqn^t  purchaser 
or  mortgagee."  Trust  Co.  v.  Shaw,  supra. 
This  decision  was  approved  by  the  writer  in 
Watson  V.  Investment  Co.,  12  Or.  481,  8 
Pac.  Rep.  548,  but,  owing  to  the  absence  of 
one  member  of  the  court  and  the  dissent  of 
the  other.  It  failed  to  receive  the  approval 
of  the  court,  so  that  Watson  v.  Investment 
Co.  cannot  be  regarded  as  authority  upon  this 
subject.  But  a  more  thorough  considera- 
tion of  the  subject,  rendered  necessary  by 
the  facts  in  the  case  at  bar,  has  satisfied  us 
that  the  recording  acts  do  not  extend  to  the 
asslgnmsnt  of  mortgages,  and  that  the  con- 
struction given  to  them  In  Trust  Co.  v.  Shaw, 
supra,  la  correct.  There  is  nothing  in  section 
S(^,  supra,  expressly  or  otherwise  requiring 
an  assignee  to  record  his  assignment  It 
nowhere  imposes  any  duty  upon  liim  to  have 
the  assignment  of  the  mortgage  acknowl- 
edged and  recorded  to  protect  himself  cither 
against  the  fraud  of  his  assignor  or  the  rl^ts 


of  snbscqnent  pnrdiaserB  or  Incmnbranoen. 
The  most  that  can  be  said  for  this  section  ia 
that  there  la  an  tmpUeattoa  that  wbai  the 
instrument  of  as^gnment  la  in  the  form  oi 
a  conveyance  It  may  be  admitted  to  record, 
but  there  Is  no  language  In  It,  or  any  other 
provision  of  the  recording  acta,  which  re- 
quires the  assignee  to  record  it  In  order  to 
protect  himself  against  the  subsequently  ac- 
quired rights  of  purchasers  or  Incumbrancers 
in  good  fajth  or  for  value.  Where  there  is 
no  legal  obligation  resthig  upon  the  assignee 
to  record  the  assignment  to  protect  himself 
against  sul}sequcntly  acquired  rights  In  the 
property,  a  mortgage  may  be  assigned  with- 
out any  formal  conveyance,  as  In  the  present 
case,  by  a  simple  indorsement  on  the  note, 
and  delivery  of  the  mortgage.  The  tact; 
therefore,  that  the  assignee  might  take  the 
assignment  In  the  form  of  a  conveyance  and 
record  it  cannot  make  his  failure  to  do  so 
negligence  whidi  operates  to  postpone  his 
lien  as  against  subsequmt  purchasers  or 
mortgagees.  The  question  la  not  what  the 
plaintiffs  might  have  done  to  apprise  the 
defendant  grantees  that  they  were  incum- 
brancers, but  what  they  were  legally  bound 
to  do  in  order  to  preserve  the  priority  of 
their  lien  against  the  subsequently  acquired 
rights  of  the  d^endants  in  the  property.  As 
the  plaintiffs  were  not  iMund,  under  the 
recording  acta,  to  register  their  assignment, 
they  were  under  no  legal  obligation  to  take 
the  asdgnmcnt  of  the  mortgage  In  the  form 
of  a  conveyance,  and  record  It,  in  order  to 
prevent  a  fraudulent  dlachai^  on  the  rec- 
ord, or  to  protect  autwequent  grantees  or 
mortgagees.  They  had  the  right  to  assume 
that  the  defendant  grantees  knew  the  law, 
and  that  they  would  exercise  that  degree  of 
care  and  prudence  which  the  law  Imposed 
upon  them  to  avoid  loss.  When  the  de- 
fendants found  that  the  mortgage  was  sat- 
isfied upon  the  record  they  were  bound  to 
as^'ertaln  whether  it  was  done  by  one  hav- 
ing authority,  or  take  the  consequences  of 
their  neglect  As  Elliott  C.  J.,  said:  "A  sec- 
ond mortgagee  who  finds  on  record  a  mort- 
gage receives  notice  of  Its  existence^  and 
he  must  ascertain  whether  the  release  was 
executed  by  one  having  authority,  for  he  ia 
bound  to  know,  as  matter  of  law,  that  notes 
secured  by  mortgage  are  transferable  as 
articles  of  commerce,  and  that,  after  trans- 
fer, the  mortgagee  has  no  right  to  release 
the  mortgage.  He  Is  boimd,  also,  to  know 
that  he  can  obtain  no  notice  from  the  record, 
because  the  law  does  not  authorize  the  re- 
cording of  assignments,  and  that  he  must 
therefore,  look  elsewhere  for  information." 
Reeves  v.  Hayes,  95  Ind.  527.  Section  7, 
2  Rev.  St  1876,  p.  335,  of  the  Indiana  stat- 
ute is  identical  vrith  section  3030,  supra,  aud 
although  there  are  terms  In  the  registry 
laws  of  that  state  much  more  comprdien- 
sive  than  our  own,  yet  it  was  held  in  Beeves 
V.  Hayes,  supra,  (1)  that  a  mortgagee,  after 
assigning  the  debts  secured  by  a  mortgage^ 
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bos  no  power  to  e^ter  satls&ctlon  of  a 
mortgage^  and  that  such  entry  of  sBtlsfactlon 
by  him  on  the  margin  of  the  record  will 
not  E^ve  priority  to  a  nttweqnent  mortgagee 
In  good  ftUtb,  without  actual  notice  of  the 
asB^nmmt  of  flie  debt;  and  (2)  that  there 
Is  no  law  anfboiMng  tiie  recording  of  an 
assignment  of  a  mortgage,  and  that  rocb 
record.  If  made,  wonld  not  have  bem  notice 
to  sabsequent  pnnAasers  or  mortgagees  In 
good  foith.  In  the  absence,  therefore,  of  any 
l^jalattTO  direction  requiring  the  assignment 
of  mortgages  to  be  recorded,  there  la  no 
obligation  resting  upon  an  assignee  to  record 
an  asdgnment  to  protect  himself  against  any 
subsequent  purchaser  or  mortgagee.  It  re- 
sulta  from  these  considerations  that  tiiere 
was  no  emn-,  and  that  the  decree  must  be 
afflrmeda 

(34  Or.  395) 

CLEMMENSEN  v.  HOLCOMB  et  al. 

(Supreme  Court  of  Oregon.    July  5,  1893.) 

Appeal  from  circuit  court.  Coos  county; 
J.  C.  Fullerton,  Judge. 

Action  by  Lars  Clemmensen  against  Dora 
Holcomb  and  others  for  an  accounting. 
From  tile  Judgment,  defendants  appeaL  Af- 
firmed. 

John  F.  Hall,  for  appellants.  S.  H.  Haz- 
ard, for  respondent 

PER  GURIA&f.  This  Is  a  suit  between 
partners  for  an  accounting.  The  record  dis- 
closes that  all  the  material  allegations  of 
the  complaint  were  denied  by  the  answer, 
and  that  the  only  issues  in  the  case*  to  be 
determined  are  questions  of  fact  The  busi- 
ness In  which  the  partners  were  engaged 
was  brewing  beer,  and,  in  connection  with 
the  brewery,  they  kept  a  saloon.  One  of  tiie 
partners  attended  to  the  brewing,  and  the 
othOT  conducted  the  saloon,  and  k^t  tiie 
bocriis  and  accounts.  The  latter  died,  leav- 
ing the  accounts  in  a  state  of  confusion, 
and,  no  one  being  able  to  fully  explain 
them,  the  referee  found  it  dlfflcidt  to  accu- 
rately state  the  accounts  as  directed  1^  the 
court.  In  looking  at  the  books,  we  think 
the  referee  and  the  court  below  reached, 
under  the  circumstances,  as  neariy  an .  ac- 
curate result  as  possible.  We  are  unable 
to  see  any  error,  nor  was  any  pointed  out 
to  na.  bi  sudi  case  there  Is  no  other  alter* 
native  than  to  affirm  the  decree. 


(18  Colo.  548) 

EQUATOR  MINING  &  SMEIiTING  CO.  ▼. 

OUANELLA  et  al. 
(Supreme  Conrt  of  Colorado.  June  19,  180H.) 

LbaSEB — EXBCOTinN— W&IVKR  OP  CONDITIONS^ 

Pakol  Etidbxcb. 
1.  A  lease  of  the  property  of  a  mining;  com- 
pany, signed  for  It  by  its  superintendent,  pro- 
vided that  it  should  not  be  valid  or  biudine  ou 
the  company  until  approved  by  its  executive 
committee,  s^  approval  to  be  attested  on  the 


lease  by  the  company's  secretary.  Held  that, 
thouffh  the  lease  did  not  receive  the  approval 
of  the  company.  It  would  be  considered  to  have 
waived  this  condition  by  permitting  the  les^HCS 
to  commence  work  under  the  lease,  and  von- 
tinne  the  same  for  more  than  three  months. 

2.  The  failure  of  one  of  the  lessees  to  nign 
the  lease  would  not  destroy  its  biodine  effect 
on  them,  they  having  treated  It  as  a  valid  con- 
tract by  going  into  possession  and  prosecuting 
work  under  it. 

3.  Where  the  lease  provided  that  the  lessor 
should  "put  la  order  the  water  pipe  and  air 
compressor."  the  purpose  for  whicb  tnvy  were 
to  he  used  not  being  specified,  parol  evidence 
was  admissible  to  show  the  object 

Appeal  from  district  court,  dear  Greek 
county. 

Acti(m  by  Thomas  Onanella  and  otben'' 
against  the  Elquator  Mining  &  Smelting  Oom- 
pauy.  Judgment  for  plulntlffa.  Defendant 
appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  HAYT,  C.  J.: 

Appellees,  in  the  court  below,  recovered 
the  sum  of  $833.20,  as  damages  alleged'  to 
hare  resulted  from  a  breach  of  contract  of 
lease.  The  lease  out  of  which  the  suit  orig- 
inated covered  a  portion  of  tiie  Munsell  lode 
mining  claim,  in  dear  Creek  county.  This 
claim  was  at  the  time  owned  by  appd]ant 
It  had  upon  it  a  tunnel  650  feet  in  length, 
and,  at  the  breast  of  this  tunnel,  a  shaft  55 
feet  in  depth.  Appellees  were  to  sbik  this 
shaft  125  feet  below  the  55  feet  mentioned, 
and  do  other  woric,  and,  as  a  consideration, 
were  to  receive  a  percentage  of  the  proceeds 
from  the  ore  to  be  extracted.  A  lease  was 
drawn  up  and  rigned  for  the  Equator  Mlnhig 
Company,  by  Its  superintendent,  and  also  by 
five  of  the  six  lessees.  The  concluding  para- 
graph of  the  paper  reads  as  follows:  "It  is 
understood  and  agreed  tiiat  this  lease  shall 
not  be  valid  or  binding  upon  said  company 
until  approved  by  the  executive  committee, 
said  approval  to  be  attested  herein  by  the 
secretary  of  the  company."  It  was  never 
ai^roved  as  required.  It  provided,  among 
other  things,  that  appellant  was  **to  put  in. 
order  the  water  pipe  and  air  compressor." 
The  breach  for  which  appellees  were  al- 
lowed damages  in  the  court  below  arose  out 
of  failure  of  appellant  to  put  the  water 
pipe  and  air  compressor  In  order.  Appellees 
contend  that  the  agreement  to  put  the  water 
pipe  end  air  compressor  In  order  imposed  up- 
on appellant  the  duty  of  puttli^  ihe  same  In 
a  condition  so  that  the  air  compressor  would 
furnish  sufficient  power  to  ran  the  engine 
which  was  to  be  used  In  hoisting  material 
from  the  shaft,  and  also  to  run  certain  air 
drills  which  were  to  be  used  in  mining.  Ap- 
[>ellant  contends  that  It  was  only  required 
to  put  the  same  in  such  condition  as  wonld 
furnish  the  necessary  power  to  run  the  drills. 
At  the  trial,  appellees,  against  the  objection 
of  appellant,  were  allowed  to  Introduce  oral 
evidence  to  show  that,  under  an  ornl  agree- 
ment with  appellant,  appellees  were  to  ex- 
cavate a  chamber  for  the  reception  of  the 
oiglne  and  holster,  and  that  tiie  air  com- 
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prauor  vas  to  be  In  such  order  as  that  tt 
would  ran  tbe  oigine  for  the  hoisting.  The 
admlBSdon  of  this  evidence  is  assigned  for  er- 
ror. Appellant  contends  that  the  lease  con- 
stitutes the  sole  and  only  contract  between 
the  parties,  and  that  its  terms  cannot  be 
varied  by  a  contemporaneous  oral  agreement. 

Carpenter  &  McBlrd.  for  appellant  Mor- 
rison &  FUlhu,  for  appellees. 

HAYT,  C.  J.,  (after  stating  the  facts.)  The 
lease,  which  appellees  claim  amounts  only  lo 
a  memorandum  in  writing,  expressly  provides 
that  "it  should  not  be  valid  and  blndii^  up^ 
'on  said  company  until  approved  by  the  ex- 
ecutive committee."  etc  This  lease  was  not 
approved  as  required*  and  it  was  not  signed 
by  all  the  lessees.  Appellees  contend  that, 
while  It  is  admissible  as  some  evidence  of 
the  agreement  between  the  parties,  it  is  not 
the  esclusive  evidence  of  such  agreement. 
Appellant,  on  the  coutrai?,  urges  that  it  fxur- 
nishes  the  only  evidence  of  tlie  agreement 
made  by  the  parties,  and  that  it  cannot  be 
changed  or  contradicted  by  oral  evid^ce. 
Although  the  lease  doesnot  appear  to  have  re- 
ceived the  approval  of  the  executive  commit- 
tefe  of  the  company,  Uie  company,  having  per- 
mitted appellees  to  commence  work  under  the 
lease,  and  continue  the  same  for  more  than 
three  months,  must  be  held  to  have  waived  the 
condition  Inserted  solely  for  Its  benefit,  re- 
quiring the  approval  of  its  executive  com- 
mittee. Likewise,  the  failure  of  one  of  the 
lessees  to  ^gn  the  instrument  does  not  de- 
stroy its  binding  force  and  effect  upon  the 
lessees,  they  having  all  treated  the  same  as 
a.  valid  contract,  by  going  into  possession 
and  prosecuting  wo^  under  it.  Milling  Co. 
V.  Donat,  10  Colo.  528.  16  Fac.  Rep.  157. 
We  agree  with  appellant  that  the  rights  of 
the  parties  under  these  circumstances  must 
be  determined  upon  the  basis  that  the  lease 
Is  binding  as  a  written  ctmtract  between  the 
parties,  and  that  oral  evidence  cannot  be  al- 
lowed for  the  purpose  of  altering  or  contra- 
dicting its  terms.'  This  conclusion  Is  not. 
however,  decisive  of  the  controversy. 

The  oral  evidence  Introduced  is  directed  to 
two  points,  viz.:  (1)  To  show  that  the  com- 
pany agreed  to  furnish  an  engine  and  holster; 
(2)  to  put  the  water  pipe  and  air  compressw 
in  order,  so  that  the  compressor  would  fur- 
nish power  to  run  such  engine  and  hoister. 
The  company  did  furnish  an  engine  and 
hoister  that  were  satisfactory  to  appellees,— 
In  other  words,  no  breach  of  contract  in  this 
particular  Is  alleged  or  relied  upon;  hence 
the  admission  of  oral  evidence  to  show  that 
the  company  had  agreed  to  do  that  which  it 
in  fact  did  do,  If  error,  wus  error  in  no  way 
prejudicial  to  appellant.  And,  as  to  the  oral 
evidence  tending  to  show  the  purpose  for 
which  the  air  compressor  was  to  be  used, 
this  was  competent  under  the  written  lease, 
imposing,  as  it  docs,  the  obligation  upon  ap- 
pellant "to  put  In  order  the  water  pipe  and 


air  compressor."  It  was  necessary  to  have 
Uie  water  pipe  in  order,  so  tlmt  It  would  for^ 
nlsh  water  power  for  the  air  compressor. 
This  a^  compressw  was  to  be  used  for  some 
ptupose.  Such  purpose  not  being  specified 
in  the  lease,  oral  evidence  was  competent  to 
show  for  what  purpose  it  might  be  used  la 
prosecuting  the  work  of  mining  under  the 
lease,  provided  it  was  in  order.  As  this  was 
the  eCtect  of  the  evidence  introduced,  no  er- 
ror was  committed  by  permitting  such  evi- 
dence to  go  to  the  jury.  Moreover,  appel- 
lees' right  of  recovery  is  clearly  shown  inde- 
pendently of,  and  is  not  affected  by,  this  ev- 
idence. It  is  conceded  that  tt  was  the  duty 
of  the  company  to  put  the  water  pipe,  and  air 
compreSBOT  In  order.  They  were  evidently 
to  be  pnt  In  order  to  the  end  that  the  air 
compressor  might  be  used  so  as  to  aid  appel- 
lees in  the  ec(momtcal  and  advantageous 
working  of  the  mine,  under  the  lease.  Ap- 
pellant says  that  It  waa  for  the  purirase  of 
runulng  the  air  drills.  Appellees  claim  that 
it  was  to  furnish  power  for  hoisting,  as  well 
as  for  drilling.  The  evidence  shows  that  the 
water  pipe  and  air  comprrasor  were  never 
put  In  such  order  that  they  could  be  used  for 
cither  purpose;  hence  the  breach  on  the  part 
of  the  company  of  the  contract  in  this  re- 
spect must  be  taken  as  established.  Gnan- 
ella,  one  of  the  plaintiffs,  testified  upon  this 
branch  of  the  controversy.  In  part,  as  fel- 
lows: "The  company  never  put  the  com- 
pressor in  order.  We  attempted  to  run  the 
water,  but  had  to  shut  It  off  very  quick.  I 
notified  O'Dounell,  the  foremanv  and  I  noti- 
fied Mr.  Kearney,  [the  superintendent  and 
manager,]  by  letter,  that  we  were  waiting 
for  power,  and  we  was  ready  to  work;  had 
our  men  in  town  idle.  There  was  a  man  up 
there  two  or  three  days  patching  up,  the 
Joints.  That  is  aU  they  did.  I  had  O'Bon- 
nell,  I  think,  turn  the  water  In  twice,  when 
I  was  there,  some  time  In  the  latter  part  of 
February  or  first  of  March,  when  we  was 
waiting  for  power  and  ready  to. work.  It 
wouldn't  turn  the  machinery  at  all.  and  was 
turned  right  off.  The  pipes  were  leaking  so 
badly  that  O'Donnell  didn't  want  to  take  the 
responsibility  of  letting  it  ron,  because  it  was 
injuring  Hall's  toll  road.  •  ♦  •  The  first 
day  it  wasn't  full,  and  wouldn't  run  then. 
Then,  the  second  day  It  didn't  do  any  better; 
didn't  make  a  pound  of  air.  The  wheels 
started  and  stopped."  The  testimony  of  a 
number  of  other  vritnesses  Introduced  by  ap- 
pellees was  to  the  same  effect  Appellant 
called  but  two  witnesses  in  its  behalf.  The 
first  Stephen  W.  Kearney,  testified  that  he 
was  superintendent  and  manager  of  the 
Equator  Mining  Company  from  18S1  to  Jan- 
uary 1,  1889,  and  was  acting  In  that  capad^ 
in  December,  1880,  at  the  time  the  lease  was 
made  with  plaintiffs.  In  reference  to  this 
water  pipe  and  air  compressor,  the  witness 
testified  that  the  company  had  a  man  at 
work  on  the  water  pipe,  going  over  all  the 
Joints  that  were  leaklni^  and  repairing  them* 
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BtralghtcDlng  ttie  idpe,  snd  bad  men  rep^ 
the  air  compressor,  and  pat  that  In  order. 
"Wben  pnt  in  order,  I  told  the  foreman  to 
test  It,  He  turned  the  water  Into  the  pipe 
to  wee  tt  It  would  stand  the  pressure,  which 
tt  did,  and  tiie  machinist  who  orerhanled  the 
compressor  said  it  was  all  right,— as  good  as 
the  day  it  was  huUt."  On  cross-examination 
this  witness  said:  **!  don't  know  of  my  own 
knowledge  that  the  air  compressor  was  tai 
good  order.  I  did  not  see  the  test  made." 
The  other  witness  introduced  by  appellant 
was  Mr.  ODonnell,  who  was  the  foreman  of 
the  Equator  Company  at  the  time  of  the 
trial,  as  well  as  at  the  time  of  the  making  of 
this  lease.  He  testified  that  the  air  compress- 
or would  not  work  because  the  water  pipe 
was  defectlTe.  The  reason  it  would  not  work 
was  the  lack  of  power.  "I  couldn't  make  it 
so  it  wouldn't  leak.  It  was  In  gu<^  repair 
aa  we  could  put  It  •  •  •  When  we  turned 
the  water  In,  and  found  we  couldn't  get  pow- 
er enough,  we  turned  it  off.  We  didn't  want 
the  road  washed  out"  The  erldence  shows 
without  dispute  that  the  water  pipe  and  air 
compressor  were  not  put  In  order,  as  re* 
quired  by  the  lease,  although  appellees  re- 
peatedly requested  appellant  to  comply  with 
thlsw  cimdition  of  the  agreement  By  reason 
of  this  breadi,  appellees  were  prevented  from 
continuing  work  under  the  lease,  and  are  en- 
titled to  damages.  No  question  Is  raised  of 
the  amount  Oxed  by  the  jury,  mad  the  Judg- 
ment will  be  affirmed. 

(«  Wuh.  SIl) 

In  re  WBTMORRl 
Appeal  of  BEEVES. 
USasnm  Gonrt  of  Washington.   April  2% 

189a.) 

Qdabsuh— Appointhbxt— JuRisDiOTiox— Jonoas 
OF  ISamb  Codkt. 

LGode^  i  i^l54,  aathorlses  the  appoint- 
ment of  guardians  for  idiuts,  insane  i^ersons, 
and  all  who  are  incapable  of  managing  their 
own  affairs.  In  succeeding  sections  the  per> 
■on  to  be  dealt  with  is  referred  to  as  an  in- 
sane or  idiotic  person  or  peraon  of  unsound 
mind.  Held,  that  a  guardian  might  be  appoint- 
tod  for  any  one  who,  through  dmnkenneBS  or 
other  causes  had  become  incapable  of  man- 
aging his  affairs.  Hoyt  and  Stiles,  JJ.,  dis- 
senting. 

2.  An  order  appointing  a  guardian  was 
made  by  one  of  several  judges  of  a  eourt 
IB'«aiding  temporarily  over  a  department  asn- 
ally  held  by  another  member  of  the  court 
Afterwards  a  p«>tition  was  filed  asking  that  the 
order  be  vacat-jd.  tidd,  that  the  member  nan- 
ally  holding  in  that  department  might  enter- 
tain jurladictlon  of  the  matter. 

3.  It  ia  not  enough  that  a  i>er8on  charged 
with  being  an  incompetent  should  be  merely 
dted  to  appear  In  guardianship  proceedings, 
but  he  must  be  actnally  present,  in  ofder  to 
give  the  court  Jurisdiction. 

Appeal  from  superior  ooort,  King  eomi^; 
I.  X  UchteiAwrg,  Judge. 

Petltkm  by  Seymour  Wetmor^  asking  that 
an  order  appointing  WUUom  H.  Beeves 
guardian  of  petltloner'a  pecsmi  and  estate 

■BehoarlBg  dsnie^ 


be  raoated.  JaSgmeot  granting  tiie  nOef: 
The  guardian  an>eata.  Bevened. 

Wlnsor,  Farwell  &  Morris,  for  appellant, 
SneU  &  J<^uuton  and  Fred  H.  Peterson,  for 
respraidait^ 

SCOTT,  J.  On  July  14. 1892,  appellant  vras 
by  the  superior  court  of  King  county. 
Homes,  J.,  presiding,  app(^ted  guardian  of 
the  person  and  estate  of  the  respondent, 
Seymour  Wetmor^  and  thereafter  qualified 
and  entered  upon  the  discharge  of  his  du- 
ties as  such  guardian.  In  September  foUow- 
tug.  the  respondent  filed  hia  petition  in  said 
Superior  court  asking  that  the  order  appoint- 
ing such  guardian  be  set  aside  and  vacated. 
The  /onndatlon  of  the  original  petition  ask- 
ing for  the  appointment  of  said  guardian 
was  upon  the  following  grounds:  That  the 
said  Seymour  Wetmore  was,  and  had  beoi 
for  a  long  time,  continually  and  excesstrely 
addicted  to  the  use  of  aloohoUo  liquors  as  a 
beverage,  and  had  become  and  was  an  haU^ 
ual  drunkard,  and  that  by  reason  thereof; 
and  of  his  long-continued  dissipation,  he  had 
become,  and  then  was,  totally  Incompetent 
and  tmflt  to  transact  his  own  business,  and 
to  conduct  his  own  affairs;  that  be  was  pos- 
sessed of  an  estate  of  the  valne  of  $64,000, 
and  that  he  was  squandering  the  same  reck- 
lessly and  extravagantly  by  reason  of  his 
mismanagement  and  habits  of  reoklessly  ex- 
pending and  squandering  money  with  dis- 
solute oompantMis  and  otherwise.  The  peti* 
tlon  of  said  Seymour  Wetmore  was  filed  aa 
an  answer  to  these  all^tlons,  denying  the 
same,  except  that  he  was  possessed  of  an 
estate,  etc..  praying  for  a  hearing  thereon, 
and  asking  that  the  original  proceedings  be 
quashed  and  set  aMde,  to  the  effect  that 
his  estate  might  be  returned  to  bim,  and  be 
placed  under  his  own  management  Said 
last  petition  came  up  for  hearing  before  the 
equity  department  of  said  superior  court  on 
the  19th  day  of  September,  1892,  Licaitenberg, 
J.,  presiding.  The  respondent  was  called, 
and  testified,  whereupon  one  Dr.  Walsh,  a 
physician,  was  called  by  respondent  as  a 
witness,  and  was  asked  a  question  by  tato 
attorney  as  to  the  sanity  or  insanity  of  the 
respondent,  whereupon  counsel  for  appelant 
stated  that  there  was  no  question  of  sanity 
or  Insanity  in  the  case,  and  that  unless  the 
law  authorized  the  appolntmait  of  a  guard* 
Ian  for  persons  Incapable  of  conducting  their 
own  affairs,  other  than  Insane  persons,  the 
proceeding  must  be  dismissed.  The  record 
does  not  very  clearly  show  the  reasons  which 
led  the  court  to  take  the  acdon  It  did  take 
In  the  premises.  We  think,  however,  the 
claim  of  the  appellant  is  fnlrly  maintained, 
which  Is  that,  upon  the  admission  that  ap- 
pellant did  not  propose  to  prove  that  the 
respondent  was  Insane,  the  court  held  tt  had 
no  Jnrlsdlctlon  to  proceed  tai  the  premlsea, 
on  the  ground  that  the  law  did  not  author- 
ise the  ai^ftotmeat  of  ft  goaidlaa  for  otiur 


Digitized  by  Google 


616 


PACIFIC  EEP0RTEB,V0L.  33. 


(Wash. 


than  on  hisane  person.  Hie  testimony  and 
conduct  of  the  respondent  was  not  such  as 
would  have  commended  him  to  the  court  as 
a  competent  person  to  take  care  of  himself. 
In  fact  it  seems  to  us  that  the  contrary  may 
be  very  strongly  Inferred  from  his  own  tes- 
timony, and  that  it  appears  therefrom  that 
he  was  grossly  Incompetent  and  entirely  un- 
fit to  care  for  his  property;  that  he  was 
squandering  the  same  in. a  reckless  and  riot- 
ous manner  of  living,  and  upon  dissolute  per- 
sons, and  was  speedily  traveling  the  road 
to  penury,  as  well  as  injuring  himself  by 
reason  of  his  excesses.  No  further  witnesses 
were  called  by  either  party,  nor  was  any 
further  evidence  offered,  nor  does  it  appear 
that  the  case  was  subn^tted  to  the  court 
ut>on  the  merits,  as  the  respondent  cl^ms, 
or  that  there  was  any  argument  thereon 
other  than  upon  the  law  point  involved,  nor 
did  either  side  rest  upon  the  merits;  but  the 
court  directed  the  previous  proceeding  ap- 
pointing the  guardian  to  be  vacated  and  set 
aside,  whereupon  said  guardian  excepted  and 
appealed. 

The  act  in  qu^tlon  is  to  be  found  at  chap* 
ter  15.  tit  12,  toL  2,  of  the  Code,  the  same 
having  been  cariiM  from  chapter  110  of  the 
Code  of  ISSl,  commencing  at  page  276.  Sec- 
tion 1154  of  the  present  Code,  being  section 
1631  of  the  1881  Code,  except  as  changed  by 
substituting  superior  courts  for  probate 
courts,  provides  that  such  courts  shall  have 
power  to  appoint  guardians  to  take  the  care, 
custody,  and  management  of  all  idiots,  in- 
sane persons,  and  all  who  are  incapalde  of 
conducting  their  own  affairs,  and  of  their  es- 
tates, real  and  personal,  the  maintenance  of 
thenraelves  and  families,  and  the  education 
of  th^r  children.  An  act  to  provide  for  the 
management  of  hospitals  for  the  Insane,  ap- 
proved March  13,  1890,  to  be  found  at  page 
482  of  the  Session  Laws  of  1S89-^,  was  evi- 
dently thought  by  the  comi^ler  to  have  re- 
pealed certain  sections  contained  In  the 
chapter  found  In  the  Code  of  1881,  and  the 
same  are  not  carried  forward  in  the  present 
compilation.  The  question  as  to  whether 
the  same  are  repealed  or  not  is  immaterial 
here.  It  wUl,  however,  be  necessary  to  re- 
fer to  them  to  some  extent  to  assist  In  arriv- 
ing at  the  scope  of  the  act,  for  the  repeal 
of  the  sections  omitted  did  not  limit  the 
range  or  scope  of  the  remainder  of  the  act 
so  as  to  occlude  the  class  In  question  th««- 
from  if  it  was  originally  tacluded.  Hie  lan- 
guage of  the  act  la  somewhat  obscure.  For 
Instance,  idiots,  insane  persons,  and  all  who 
are  incapable  of  conducting  their  own  af- 
fairs, are  mentioned  In  the  first  section  as 
persona  for  whom  a  guardian  may  be  ap> 
pointed.  In  the  next  section— 1632  of  the 
1881  Code — It  is  stated,  upon  the  application 
of  any  person  setiing  forth  that  any  person 
by  reason  of  insanity  is  unsafe  to  be  at  large, 
or  is  suffering  under  meutnl  derangement, 
that  the  court  sliali  cause  such  person  to  be 
brought  before  it  for  the  purpose  of  examin- 


ing into  the  sanity  or  Idiocy  of  such  person, 
and  throughout  said  section  such  person  Is 
alluded  to  as  such  Insane  or  Idiotic  person. 
The  next  section— 1633— ^eaks  of  such  in- 
sane person  only.  Section  1635  says  that  If 
it  be  found  by  the  court  that  the  person  so 
brou^t  before  It  is  of  imsound  mind,  and  in- 
capable of  managing  his  own  affairs,  the 
court  shall  appoint  a  guardian  for  the  estate 
of  such  Insane  person.  Section  1633  tweaks 
of  such  person  found  to  be  insane,  or  "coming 
within  the  provisions  of  this  act,"  etc.  Sec- 
tion 1C37,  in  dealing  with  the  same  subject, 
designates  such  person  as  an  insane  person 
only.  It  is  evident  that  the  word  "insane" 
was  used  here  as  intended  to  cover  every 
person  for  whom  a  guardian  might  be  ap- 
pointed imder  the  provisions  of  the  act,  and 
tliat  it  was  meant  to  inciu&e  Idiotic  persons, 
and  as  well  all  who  were  Incapable  of  man- 
aging their  own  affairs  by  reason  of  any  im- 
soundness  of  mind,  due  to  whatever  cause. 
The  intent  of  the  law  was  evidentiy  to  in- 
clude all  such  persons,  to  the  end  that  all 
such  might  be  properly  cared  for,  and  that 
their  estates  might  not  be  squandered,  and 
such  persons  thus  made  to  become  a  public 
charge;  and  It  was  not  simply  to  provide  re- 
lief only  in  cases,  of  insane  persons  or  of  in- 
sane or  idiotic  persons.  The  object  of  the 
law  was  to  make  such  a  provldon  in  all 
cases,  and  not  to  draw  a  distinction  between 
classes.  There  woidd  be  no  reason  for  axcy 
such  distluctlon.  while  otherwise  the  object 
is  clearly  apparent  Consequently  we  are  of 
the  oi^on  that  the  law  as  It  stands,  and  as 
embraced  In  section  1154,  aforesaid,  of  the 
present  Code,  Is  adequate  to  authorize  the 
appointment  of  a  guardian  for  any  person  of 
such  unsoundness  of  mind  as  to  be  IncapaUe 
of  conducting  his  own  affairs,  etc.,  and  that 
the  learned  court  below  erred  In  holding  otii- 
1  erwise. 

Some  preliminary  questions  were  presented 
at  the  bearing,  one  of  which  was  a  motion 
to  dismiss  the  appeal  on  the  grounds  that 
I  sold  order  vacating  the  order  app^tlng  the 
.  guardian  was  a  discretionary  one,  resting 
i  whcdly  within  the  discretion  of  the  lower 
1  court  and  was  not  an  order  from  which  an 
;  appeal  could  be  taken;  but  the  court  being 
i  of  the  opinltm  that  an  appeal  would  lie  there- 
frotn,  denied  the  motion.  It  was  contended 
I      the  appellant  that  as  the  order  appc^t- 
:  ing  a  guardian  bad  been  originally  granted 
by    Humes,  J.,  who  was    one    of  the 
judges  of  said  court,  Uchtenberg.  J.,  another 
judge  of  said  court  had  no  jurisdiction  to 
entertain  the  subsequent  proceeding,  which 
was  in  effect  an  attack  upon  the  first;  and 
appellant  contends  that  it  resulted  In  a  clash- 
ing of  authority  between  the  judges  of  the 
same  court,  and  that  one  judge  of  a  court 
had  no  riglit  to  undo  what  another  judge  had 
done.  We  do  not  find  anything  In  the  rec- 
ord, however,  to  warrant  this  contention.  It 
appears  that  this  proceetilng  belonged  to  and 
was  orighially  Instituted  In  the  eaulty  departr 
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ment  of  said  court,  which  was  generally  pre- 
Bided  over  by  Llchtenberg,  J.,  but  at  the 
time  the  orlgtnal  petition  was  presented  and 
came  on  for  hearing  said  Judge  was  absent, 
and  Humes,  J.,  was  temporarily  presiding  | 
therein,  and  consequently  heard  and  disposed 
of  the  matter;  and  that,  when  the  subse- 
quent petition  by  respondent  was  filed,  ask- 
ing for  a  reopening  of  the  matter,  and  a  va- 
cation of  the  previous  order,  Llchtenberg,  J,, 
was  then  pre^dlng  over  his  regular  depart- 
ment of  said  court,  and  the  matter  came  on 
properly  for  hearing  before  him.  ^nere  was 
no  such  undignified  spectacle  presented  us 
an  attempt  upon  the  part  of  one  of  said 
judges  to  counteract  the  will  and  purpose  of 
the  other,  and  we  are  not  required  to  pass 
upon  any  such  question.  On  the  contrary, 
said  matters  were  heard  and  disposed  of  reg- 
ularly, In  an  appropriate  manner,  so  far  as 
the  presiding  judges  were  concerned. 

It  further  appears  from  the  record,  al< 
though  no  question  Is  properly  raised  there- 
over by  the  respondent,  nor  was  one  raised 
by  him  at  any  time  In  said  proceeding,  that 
the  respondent  was  not  present  at  the  hear- 
ing first  had  when  said  guardian  was  ap- 
pointed. Process  bad  been  served  upon  him, 
citing  him  to  appear,  which  for  some  reason 
he  did  not  see  fit  to  do.  We  are  of  the  opin- 
ion that  the  court  had  no  jurisdiction  to  pro- 
ceed, not  having  the  respondent  personally 
present  at  the  time.  A  mere  service  of  a 
notice  to  appear  In  such  cases,  it  sttlkes  us, 
is  clearly  InsufiUclent.  It  Is  Inconsistent  cer- 
tainly to  charge  him  with  being  Incapable 
of  managing  his  own  afiTalrs,  and  at  the 
same  time  hold  him  responsdble  for  a  fail- 
ure to  appear  to  protect  bis  own  rights  In 
tiie  premises.  The  act  Is  sdl^t  as  to  the 
Issuing  of  any  process  to  bring  such'  person 
before  the  court  Section  1155,  being  1635 
<a  the  1881  Code,  says:  "If  it  be  found  by  the 
ecmt  that  the  penKm  so  bronght  before  It," 
etc.  Section  1632  of  the  1881  Code  which, 
as  stated.  Is  omitted  from  ^e  present  com- 
pilation, directed  the  court  to  cause  sudi  per- 
son to  be  Inmis^t  before  it  at  such  time  or 
place  as  it  shonld  direct,  but  was  otherwise 
silent  as  to  the  manner  of  bringing  such 
person  before  the  court  Regardless  of  tl^ 
or  of  Ihe  absence  ot  any  other  spedal  pro- 
Tlriona  In  the  diapter,  the  court  lias  the  In- 
herent power  to  cause  such  person  to  be 
appreh^ed  and  brought  before  it  upcm 
Its  order,  and  this  sbonld  be  done  in  all 
cases.  Here,  liowever,  the  proceedings  were 
not  attacked  upon  tliis  ground,  but  the  re- 
spondent voluntarily  came  in  and  submit* 
ted  himself  to  the  jnriadtctloa  of  the  court 
and  aslced  for  a  bearing  upon  the  merits. 
He  filed  a  petition  doiylng  the  allegations 
la  the  ordinal  petition,  aUeging  reasons  wby 
be  was  not  iwesent  at  the  previous  hearing, 
and  asked  for  an  Investigation  vp<m  the 
merits,  and  ilut  sold  order  appointing  maOi 
guardian  be  set  aside.  VnAee  the  drcnm- 
stanoea^  we  are  ot  the  oplni<Hi  that  Hie 


court  at  that  time  obtained  jurisdiction  over 
his  person,  and,  being  of  the  opinion  that 
the  superior  court  erred  In  holding  that  the 
law  does  not  authorize  the  appointment  of 
a  guardian  for  any  other  than  an  Insane  or 
Idiotic  person.  Its  ruling  In  the  premises  Is 
reversed,  and  the  cause  Is  remanded  for 
further  proceedings. 

Upon  the  at^nment  of  the  case  here  the 
appellant  came  In  with  a  reply  brief  but 
recently  filed,  and  long  after  the  time  there- 
for had  expired,  the  same  having  been  placed 
on  file  without  the  consent  of  the  court,  and 
without  any  notice  to  the  respondent  For 
these  reasons  the  respondent  moved  to  strike 
said  brief  from  the  fides,  and  his  motion  was 
granted,  and  conseqaently  the  appellant  will 
not  be  allowed  to  recover  costs  i<x  sndi 
reply  brief. 

DUNBAR.  O.  J.,  and  ANDBRS  aoA 
STILES,  JJ^  amcnr. 

(Hay  8.  1893.) 
HOYT,  3.,  (dissenting.)  I  think  the  order 
of  the  lower  court  should  be  affirmed.  It  is 
clear  to  me  that  at  the  time  Judge  Humes 
made  the  order  which  was  vacated  he  had 
no  jurisdiction  whatever  to  do  so.  If  this 
was  the  case,  the  oider  was  not  simply  void- 
able, but  was  absolutely  void,  and  could 
have  been  attadced  collaterally.  If  this 
were  so,  I  do  not  think  that  it  should  be  held 
that  the  person  against  whom  such  order 
was  made  had  given  it  validity  by  appearing 
In  the  proceeding,  ev&i  although  he  did  not 
attack  it  upon  the  ground  of  the  want  of 
jtu-isdlction  of  the.  cotirt  to  make  It.  So 
soon  as  the  attration  of  the  court  was  called 
to  the  fact  that  such  order  was  made  with- 
out juris41ctlon,  It  ttecame  Its  duty  to  clear 
Its  records  of  such  void  order  by  vacating 
It;  and,  as  that  was  the  legal  effect  of  the 
order  from  which  this  appeal  was  taken. 
It  follows  that,  whether  or  iu»t  the  reasons 
given  1^  the  court  were  snfflclent,  its  action 
was  correct  and  should  be  afltoned.  This 
cc.DSlderatlon  alone  is  sufficient  to  determine 
the  appeal,  but,  In  my  opinion.  If  the  hearing 
had  iqwa  the  motl(Hi  to  vacate  was  to  be 
considered  as  an  original  hearing  of  the  peti- 
tion for  the  appointment  of  a  guardian,  and 
the  merits  of  such  petition  properly  a  sub- 
joct  ot  dedslon  therdn,  the  mling  of  the 
lower  court .  was  correct  I  do  not  think 
that  the  statute  under  which  the  proceeding 
was  had  was  deseed  to  protect  the  estate 
of  one  who  voluntarily  for  a  brief  time  in- 
capadtates  himself  so  that  he  cannot  prop- 
erly look  after  the  same.  The  whole  tenor 
of  the  Btatnte  and  of  the  remedy  provided, 
and  the  means  1^  whldi  tlie  proceeding 
ccHild  be  terminated,  to  my  mind  show 
(dearly  that  the  lefi^ature  intended  it  only 
to  be  api^ed  to  those  eases  ot  insanity  or 
imbecility  or  to  causes  of  like  nature  which 
mi^t  be  presumed  to  be,  at  least  to  a  cer- 
tain eztoit  ^rmanent   Under  the  statate 
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the  guardian  could  only  be  ^pointed  when 
the  person  was  incapable  of  managing  his 
own  affairs  for  the  reasons  stated  therein, 
and  Just  as  soon  as  the  incapacity  was  re- 
mored  he  was  entitled  to  have  tlie  appoint- 
ment set  aside.  Such  being  tne  provisions 
of  the  statute,  tliey  cannot  well  be  applied 
to  a  case  of  drunkenness,  whether  habitual 
or  otherwise.  A  person,  for  this  reason, 
might  be  totally  Incapable  of  managing  his 
affairs  one  day,  yet  entirely  capalile  the 
next  The  result  would  be,  If  this  statute 
is  held  to  be  applicable  to  such  cases,  that  the 
court  coold  be  one  day  called  upon  to  appoint 
a  guardian  for  snch  person,  and  would  have 
DO  discretion  excepting  to  do  so,  and  on 
the  very  next  day  might  be  called  upon  to 
vacate  such  appointment,  and  be  likewise 
without  any  legal  discretion  to  refuse.  I  do 
not  think  that  the  legislature  Intended  that 
the  courts  should  be  thus  engaged  from  day 
to  day  In  this  bo^ess  of  app<rtnttng  and 
discharging  guardian  :.  A  man  may  be  a 
habitual  drunltard.  and  a  portion  of  the  time 
as  completely  Incapable  of  managing  his 
own  affairs  as  thou^  he  were  absolutely  In- 
■ane,  and  yet  during  the  remainder  of  the 
time  perfectly  competent;  and  the  altema- 
tkms  of  competency  and  Incompetracy  may 
occur  not  oiUy  tcom  day  to  day,  but  evra 
from  hour  to  hour.  Besides,  I  have  aerloua 
^oubts  whether  the  statute  aa  It  now  stands 
ta  of  any  force  or  effect  excepting  as  taken 
In  connection  with  the  power  of  the  court 
to  commit  to  an  Insane  aqylnm;  but  this 
latter  question  It  la  not  necessaiy  to  raise  In 
this  case. 

STELES.  3.  1  concur  with  what  Jnatlce 
HOXT  ssys  iqton  the  Jurisdictional  question. 

(4  Arlx.  74) 

TERRITORY  v.  HEFLET  «t  at. 
(Sapreme  Oourt  of  Arisona.  Jan.  28,  1893.) 

COKSTITDTIOMAI.  IjAW— CUIIIINAL  LaW— RlOBT  OF 
ACCUSBD  TO  FkOCEH  FOK  WITHBBSBS— iiAROBMr 

CoiiuiTTSD  OUT  or  Tbkkitort. 

1.  Pen.  Code,  |  775,  providing  that  who- 
ever steals  property  Id  another  state  or  coim- 
try,  and  brings  it  into  Arizona,  may  be  pun- 
Isbed  (or  Inrceny,  violates  Corntt.  U.  S.  Amend, 
&  which  declares  that  io  criminal  prosecutions 
the  accused  shall  hare  compulsory  process  for 
obtaiuiug  witueARes,  as  process  of  a  court  of 
the  territory  cannot  reach  witnesses  where  the 
property  was  taken. 

2.  Pen.  Code,  i  775.  providing  th4t  every 
person  who  steals  property  In  another  state  or 
couutry,  and  brings  the  same  Into  Arizona,  may 
be  punished  "as  if  the  larceny  had  been  com- 
mitted fn  this  territory,"  Is  fncoDsistent  with 
Const.  V.  S.  Amend.  0,  declaring  thnt  in  crim- 
inal proaecatioQS  the  accused  Is  entitled  "to  be 
Informed  of  the  natnre  and  cause  of  the  accssa- 
tion,"  because  the  courts  of  this  territory  can- 
not ansume  that  the  crime  of  "larceny"  or 
"stealiug"  exists  in  another  country. 

Appeal  from  district  court,  Cochise  coun^; 
B.  E.  Sloan,  Judge. 

Phil  Hefley  and  Thomas  Jonee  were  In- 
dicted for  grand  larceny*  From  a  Judgment 


stistalnlng  a  demurrer  to  the  Indlotmcn^  tbo 
territory  appeals.  Affirmed. 

Winiam  HoTlng,  At^.  Ool,  and  A.  B. 
English.  DIbL  Atty..  for  the  Territory.  W. 
H.  Barnes  and  0.  8.  Clark,  for  appellees. 

KTBBEY,  J.  Phil  Hefley  and  Tbomaa 
Jones,  the  appellees,  were  indicted  In  the 
court  below,  and  charged  with  the  commit 
sion  of  grand  larceny  In  the  state  of  Sonera, 
In  the  republic  of  Mexico,  and  unlawfully 
and  feloniously  bringing  the  stolen  property 
Into  the  ooimty  of  Cochise,  t*i  the  territory  ot 
Arizona.  The  appellees  demurred  to  the  to- 
dlotment.  and  the  demurrer  was  sustained. 
U  is  from  this  ruling  that  the  territory  a^ 
peals.  We  are  not  provided  with  a  brief 
by  the  appellees. 

Section  776  <tf  oar  Fmal  Code  provides 
that  whoever,  in  another  state  or  oountiy, 
steals  the  property  of  another,  and  brings  It 
Into  this  territory,  may  be  oonvtcted  and 
punished  as  tf  the  larceny  had  been  omn- 
mltted  In  this  territory.  The  offense  bera 
created  la  not  the  laroeny  of  the  goods.  It 
consists  of  two  easoitial  dements,  L  e.  la» 
ceny  In  a  foreign  Jurisdiction,  and  the  brinff> 
Ing  by  the  thief  of  the  stol«i  goods  Into  tiila 
territory.  It  wou^  not,  we  think,  be  con* 
tended  that  bad  the  defendants  oommltteA 
larceny  In  8<mora.  and  then  afterwards  coma 
Into  Arizona,  the  courts  of  this  territory 
would  have  any  Jurisdiction  over  the  o^ 
fense.  The  ^t  of  the  offense  Is  the  bringing 
by  the  thief  of  stolen  goods  Into  the  terri- 
tory. We  Judge  from  appellant's  brief  that 
the  court  below  held  section  776  unoonstito- 
tlonal  because  It  attempted  to  give  to  oar 
cotuta  extratmltorial  Jurisdiction,  or.  In 
other  words.  Jurisdiction  of  an  offense  eom- 
tultted  without  our  territorial  limits.  We 
do  not  think  the  statute  obnoxious  to  this  ob- 
jection, and  the  oases  dted  by  appellant  f» 
chledy  to  that  point. 

The  statute  Is  open,  however,  to  two  other 
objections:  The  oonstltuikMl  provides  that 
In  criminal  prosecutions  the  accused  gdiaU 
have  compulsoty  process  for  obtaining  wl^ 
nessea  In  his  favor.  Const  XJ.  S.  Amend.  & 
Aa  we  have  noted,  larceny,  oommitted  out 
of  the  territory.  In  A  place  where  process  of 
the  courts  of  this  territory  cannot  run.  la 
of  the  essence  of  the  offense.  The  presump* 
tlon  would  be  that  the  vritnesses  to  disprove 
the  larceny  ore  without  the  Jurisdiction  of 
the  court,  and  not  araennble  to  Its  process. 
True,  as  It  may  be  answered,  the  defendanta 
are  nevertheless  entitled  to  have  the  pn^ 
cess.  But  the  process  Is  but  a  means  to  an 
end,  and  the  right  guarantied  Is  to  have 
the  actual  attendance  of  witnesses;  and  If 
a  law  Is  made  which  necessarily,  in  its  open*, 
tlon,  denies  that  ri^t.  It  Is,  we  think,  tut- 
constituUonaL 

Again,  by  the  same  amendment,  tiw  aa* 
cused  is  ^titled  "to  be  Informed  of  the  nap 
tore  and  cause  of  the  acousatlon.**  What  la 
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file  natnra  of  the  aootuatlott  In  that  case? 
Is  the  larceny  to  be  larceny  as  defined  by 
our  statute,  as  defined  at  common  law,  or 
as  defined  by  the  laws  of  Sonora?  We  can- 
not presume  the  common-law  offense  of  lar- 
ceny to  exist  In  Sonora.  Indeed,  we  must 
presume  that  It  does  not  We  do  not  know 
whether  any  soch  offense  as  "larceny"  or 
"stealing"  exists  la  Sonora,  or,  tf  we  pre- 
snme  that  there  Is  some  cognate  offense,  we 
do  not  know  Its  deflnttlre  eharacteristlea. 
What  may  be  larceny  here  may  not  be  lar- 
ceny there.  Acts  that  constltnte  here  an 
unlawful  atealtng  and  drivrng  away  of  cattle 
of  another,  may  not,  in  Sonora,  constitute 
an  unlawful  stealing,  taking,  and  carrying 
away.  Tlioae  acta,  done  here,  that  make  the 
aconsed  a  ttilet  and  his  possession  cf  the 
antdeot  of  the  theft  wrongful,  may  not.  In 
fkmora,  make  him  a  tblef,  and  hit  possession 
of  the  property  would  be  entlrdy  lawfuL 
If  lawful  ttuM,  Ub  bringing  here  that  to 
wUch  he  Is  lawfully  entlUed  might  not*  be 
deemed  a  crime.  Classes  of  property  in  this 
oountiy  that  are  nbjecta  of  larceny  may 
not  be  so  In  Sonora,  and  e  oonyerso.  We 
thliA  that  the  "nature  of  the  aocusation,** 
hi  eaaeB  contemplated  by  sectlmi  775.  la  too 
Indefinite,  and  that  the  aconsed  cannot  be 
Informed  of  the  offenae  attempted  to  be 
charged  thereunder.  We  think,  then,  that 
the  donnrrer  was  properly  auataloed,  and 
the  judgment  la  accordingly  amwiiati, 

GOODUVa,  O.  J.,  concora  In  tba  deolaloB. 

(4  Ariz.  IS) 

ARNOLD  T.  GHRISTT. 
(Supreme  Coort  of  Arixoaa.  Jan.  25,  1893.) 

DSSBKT  I<A.HD— TiTLB— AOBKBMIiiT  TO  COITTsr. 

An  agreement,  by  one  holding  land  an- 
der  the  desert  land  act  of  1877,  to  convey  title 
to  same  after  patent  fihalt  have  been  obtained, 
does  not  conflict  with  any  of  the  proTlBiona 
of  said  act  aa  to  obtalniag  title,  or  restrict- 
lug  the  quantity  of  laud  to  be  acaulred  by  any 
one  person,  uor  with  anr  mling  of  the  land  de- 
partment having  the  ^nct  of  law. 

Appeal  from  district  court,  Maricopa  coun- 
ty; J.  H.  KIbbey,  Judge. 

Suit  by  DeloB  Arnold  against  William 
Christy.  The  coort  directed  a  verdict  for 
defendant  Plaintiff  appeals.  Beversed. 

H.  B.  Lightiiizer,  for  appellant  Webater 

Street,  for  appellee. 

SLOAN,  J.  Appellant  Delos  Arnold, 
brought  suit  against  appellee,  William  Chris- 
ty, to  recover  the  sum  of  $2,500,  poid  by 
Um  to  appellee  upon  a  contract  for  the  pur- 
chaae  of  certain  landa  The  following  Is  a 
copy  <a  the  contract: 

"This  agreement  between  WUllam  Christy, 
nt  Phoenix,  Aria.,  and  Deloo  Arnold,  of  Fas- 
adota.  Calif.,  1»  as  fOllowa:  Wm.  Christy 
promises  to  all  ezpoiaea,  and  patent  Sec 
Uk  T.  2      B.  1  BL,  QUa  *  Salt  Uw  ILr- 


said  section  18  being  located  about  ten  mOee 
from  Phoenix,  Aria.,  In  N.  W.  direction.— 
and  deed  the  aame  to  said  Arnold,  tor  four- 
teen thousand  dollars,  on  or  before  ninety 
days  from  this  date.  Said  Arnold  promises 
to  pay  said  Chrlaty  twenty-five  hundred  dot 
lara  aa  iiart  payment  on  this  contract;  and 
If  said  Chrla^  faOs  to  get  final  papers,  A 
deed  Bald  lands  to  said  Armdd,  then  nM 
Christy  is  to  return  said  Arnold  the  above- 
mmtloned  twenty-five  hundred  doUara  And 
it  Is  further  agreed  that  when  tiiie  title  to 
said  section  18  1«  acquired,  &  conveyed  to 
the  said  Arnold,  then  he,  the  said  Arnold, 
shall  pay  to  the  said  Ghils^  the  final  sum 
ot  eleven  thousand  five  hundred  dc^rs;  and 
said  Arnold  Is  to  be  at  no  expense  In  proeur* 
Ing  above  titl&  WUllam  Obilsty.  Delos 
Arnold.  May  21, 1887. 

"Bight  water  rights  In  ttie  Arlsona  Osnal 
Co.  go  with  the  above-described  land,  and 
are  to  be  deeded  to  the  land,  and  become  s 
part  of  the  same.  Wm.  Christy." 

The  cotaplalnt  alleged  a  breach  of  this  con- 
tract and  a  failure  to  return  the  $2,500  ad* 
vanced  appellant,  as  provided  thmln, 
and  prayed  Judgment  fbr  that  amount,  with 
Interest  The  appellee.  In  his  anawer,  deiUed 
any  breadi  of  said  contract  on  his  |urt  but 
charged  a  breach  on  the  part  of  appellant 
by  reason  of  which  appellee  was  profited 
nothing  the  receipt  of  the  money  sued 
for.  The  court  below  held  the  contract  In 
question  to  be  Illegal  and  void,  as  against 
public  policy.— It  relating  to  public  landa  of 
the  United  States,  and  contemplating,  by  its 
terms,  a  violation  of  the  laws  In  relation 
thereto,— and  upon  this  ground  charged  the 
Jury  to  find  for  the  defendant 

It  must  be  conceded  that  any  contract 
which  contemplates  some  act  on  the  part  of 
either  party  which  is  prohibited  by  the  sta^ 
utes  of  the  United  States,  or  which  necessfr 
rily  implies  some  fraud  upon  the  government 
In  the  procurement  of  its  lands,  must  be 
held  void  as  agnlnat  public  policy;  and  under 
the  familiar  rule  that  courts  will  not  enforce 
any  part  of  an  illegal  contract  known  and 
understood  to  be  such  by  the  parties  there- 
to, money  advanced  tmder  such  an  agree- 
ment cannot  be  recovered.  It  was  stiown  1^ 
the  evidence  la  this  case  that  the  contract 
above  set  forth  liad  reference  to  a  section  of 
land  held  under  the  desert  land  act  of  1877. 
The  first  question  to  be  determined  is,  then: 
May  an  agreement  be  lawfully  entered  into, 
by  one  holding  a  desert  land  entry,  to  con- 
vey title  to  the  same  when  patent  shall  have 
been  obtained?  The  desert  land  act  of  1877 
contains  nothing  which,  in  express  terms, 
can  be  construed  as  directly  prohibiting  such 
agreements.  Indeed,  until  1880,  assignments 
of  desert  land  entries  were  recognized  by  the 
land  department  of  the  government  and  the 
assignees  of  such  oitriee  were  permitted  to 
make  final  proofs,  and  the  patents  Issued 
were  made  out  In  the  names  of  snch  as- 
signeea.  On  April  16»  18S0.  Secretair  of  tbe 
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Interior  Schurs  ruled  that  ntch  oitrtes  were 
not  assignable,  basing  Us  ruling  uiran  the 
technical  ground  that  the  desert  land  act 
provided  that  the  entr;riniui  should  make  oath 
at  the  time  of  entry  that  he  Intraided  to  re- 
claim the  land,  and  tiiat  vpm  such  proof  the 
patent  should  Issue  to  him.  This  ruling  was 
subsequently  modified  by  Secretary  Teller 
tm  DecembOT  1,  1884,  to  the  extent  of  permit- 
ting assignees  of  desert  lands;  when  the  as- 
signments were  made  prior  to  April  15,  1880, 
the  date  of  Secretary  Schnrz'B  ruling,  to 
make  final  proof.  Again,  Secretary  Lamar, 
In  passing  on  this  question  in  1886,  concur- 
ring in  the  ruling  of  his  predecessor,  Secreta- 
ry Teller,  stated  that  an  examlnatloa  of  the 
desert  land  act,  itself,  "develot»  nothing 
which,  in  terms,  either  authoiizes  or  pro- 
hibits assignment,"  and  added,  further,  that 
It  was  "a  matter  of  construction,  or,  more 
correctly  speaking,  of  administration  policy, 
and  a  question  which  has  been  InTolved  in 
some  doubt."  It  is  to  be  noted  that  these 
rulings  had  reference  to  the  right  to  assign 
desert  entries,  wben  the  assignees  sought 
the  ri^t  to  make  final  proof,  and  obtain 
patents  in  their  own  names,  and  were  upheld 
upon  the  ground  that  to  permit  such  assign- 
ments would  open  the  way  to  persons  to  ob- 
tain a  greater  quantity  of  land  than  was 
permitted  by  said  act  to  any  person,  which 
was  directly  limited  to  640  acres.  We  know 
of  no  ruling  of  the  land  department  holding 
that  one  who  has  entered  desert  lands  in 
good  faith  may  not  make  an  agreement  to 
convey  the  land  after  title  shall  vest  In  him. 
On  the  contrary,  the  land  department  has 
affirmatively  recognized  such  agreement  as 
valid,  and  as  not  affecting  the  rights  of  the  en- 
tryman  to  obtain  title.  In  the  case  of  Lank- 
tree  V.  Vlbrans,  decided  by  Commissioner 
Sparks,  and  reported  In  13  Copp,  Landowner, 
220,  of  January  1,  1887,  It  was  held  that 
such  an  agreement  was  not  an  assignment 
of  the  entry,  and  not  prohibited  by  any  rul- 
ing of  the  department  We  are  unable  to 
see  wherein  the  contract  in  question,  by  its 
terms,  contemplated  any  violation  of  any 
of  the  provisions  of  the  desert  land  laws 
as  to  the  reqtiirement  necessary  to  obtain 
title,  or  restricting  tiie  quantity  of  land 
which  may  be  acquired  by  any  one  person 
imder  it,  nor  any  violation  of  any  ruling 
of  the  land  department  which  has  the  eflfect 
of  law.  The  charge  of  the  court  below, 
that  the  plaintlflC  could  not  recover,  for  the 
reason  that  the  contract  was  illegal  and  void, 
was  therefore,  in  our  opinion,  error;  and  for 
this  reason  the  Judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


(Bl  KftD.  TOO)   

In  re  STRICKLBR. 
(Supreme  Court  of  Kansas.  July  8,  1893.) 
Criminal  Law— Indefisite  Sestbscb. 
In  passing  sentence  on    a  person  con- 
Tieted  of  an  offense,  the  court  has  no  vower  to 


provide  diat  the  imprlsrament  of  the  defendant 
shall  begin  at  some  future,  indefinite  time,  de- 
pending on  the  happening  of  a  contlDeKKr; 
and  an  arrest  ander  soch  conviction,  made  aft- 
er the  expiration  of  the  term  of  imprisonment 
named  in  the  seutence,  is  illegsL 
(Syllabus  by  the  Court.) 

Original  petition  In  habeas  corpus  by  W. 
H.  Stricter  for  discharge  from  custody  on  a 
conviction  for  assault  and  battery.  Pett* 
tioner  disdiarged. 

Slonecker,  Wheels  &  Swltzer  and  B.  I*. 
Milton,  for  petitioner. 

ALLEN,  J.  The  petitioner,  at  the  Septem- 
ber term,  1892,  of  the  district  court  of  Ford 
county,  pleaded  guOty  to  a  charge  of  assault 

and  battery,  and  thereupon  was  sentenced  by 
the  court,  as  follows:  "It  is  the  sentence  of 
the  law  that  you,  W.  H.  Striokler,  be  by  the 
sheriff  of  Ford  county,  Kansas,  Incarcerated 
In  the  jail  of  said  county,  there  to  remain 
for  the  space  of  ninety  days  from  the  date  of 
this  sentence.  It  Is  further  ordered  by  the 
court  that  the  operation  of  this  sentence 
shall  be  suspended  during  such  time  as  the 
defendant  shall  keep  the  peace  with  all  man- 
kind, and  de^t  from  all  unnecessary  use  of 
intoxicating  liquor,  and  refrain  from  becom- 
ing intoxicated.  It  is  further  ordered,  as  a 
condition  of  this  sentence,  that  whenever  the 
said  W.  H.  Strlckler  shall  violate  any  ime  .of 
the  above  conditions,  and  upon  notice  tbere- 
of  to  the  sheriff  by  the  prosecuting  officer  of 
Ford  county,  Kansas,  or  by  the  Judge  of  this 
court,  the  said  sheriff  ^all  Immediately  In- 
carcerate the  said  Strickler  In  the  Jail  of 
said  county,  and  he  shall  remain  there  com- 
mitted until  the  expiratlwi  of  ninety  days 
from  said  date  of  tocarceration,  and  until 
the  costs  of  this  prosecution  have  been  paid 
by  him.  The  questlwi  as  to  whether  the 
conditions  cf  this  suspension  have  been 
broken  shall  be  determined  by  the  prose- 
cuting attorney  of  Ford  ooimty,  or  by  the 
Judge  of  this  coturt,  and  no  judicial  Investi- 
gation shall  be  required."  And  afterwards, 
on  the  6th  day  of  May,  the  clerk  of  said 
court  Issued  a  commitment,  consisting  of  a 
copy  of  said  Journal  entry,  with  the  follow- 
ing recital  appended  thereto:  "And  whereas, 
said  defendant,  W.  H.  Strickler,  has  failed 
to  comply  with  the  ccmdiUons  of  said  judg- 
ment, you  are  therefore  commanded  to  tate 
and  commit  snld  defendant,  W.  H.  Strickler, 
to  the  Jail  of  Ford  county,  Kansas,  there  to 
remain  until  said  judgment  be  complied 
with.  Given  under  my  hand  and  offldal  seal, 
at  Dodge  City,  Kansas,  this  6th  day  of  May, 
1893.  [Seal.]"  The  petitioner  was  thereupon, 
on  the  l.'>th  day  of  May,  1893,  arrested  by 
the  sheriff,  and  committed  to  the  Ford  coun- 
ty JulL  He  now  asks  to  be  discharged  from 
such  restraint  by  tWa  court 

It  will  be  observed  that  the  attempt  to 
carry  this  sentence  Into  effect  was  made 
after  the  expiration  of  90  days  from  the  dato 
of  the  sentence,  and  the  question  here  pre- 
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Muted  Is  wfaeth«r  tbe  district  oourt  oonld 
lawfully  soitoioe  the  defaidant  to  impiiHHi- 
ment  In  the  amnij  Jail,  and  then  eospend  Its 
exeontioii,  to  be  ^oroed  at  some  fatnre 
tlm^  on  the  bappenlnff  oC  a  omttngency 
named  In  the  Judgment.  Section  256  of  the 
Criminal  Code  reads:  "Wh«Te  any  oonvlot 
shall  be  sentenced  to  any  ptudsUm^t,  the 
clerk  of  tiie  court  In  which  soitence  was 
pasEwd  shall  forthwith  deliver  a  certifled 
copy  thereof  to  the  sherifl  of  the  county, 
who  Bfaall.  without  delay,  either  in  person, 
or  by  a  general  or  usual  deputy,  cause  sucn 
omvlct  to  receive  the  punishment  to  whlcn 
he  was  sentraiced."  While  It  is  usual  to  de- 
lay sentence  after  conviction  until  motltms 
for  new  trials.  In  arrest  of  Judgment,  and 
the  like,  are  disposed  of,  and  while  it  Is 
within  the  power  of  the  conrt  to  continue} 
the  hearing  of  such  motions,  or  t<x  any  other 
good  and  sufficient  cause  to  withhold  Bon- 
tence,  yet.  when  a  sentence  has  been  pro- 
nooDoed  1^  the  court,  its  operation  l>egins  ai 
cnce,  and,  under  the  section  Just  quoted,  it 
Is  the  duty  of  the  sheriff  to  immediately  pro- 
ceed to  carry  the  sentence  Into  effect.  We 
are  not  caUed  on  to  consider  the  right  of  the 
court,  at  the  term  at  which  the  couvlctton 
was  had,  to  reconsider  or  modify  Its  own 
order.  In  this  case  it  was  attempted  to 
hang  a  sratoice  of  90  days'  Imprisonment 
over  the  head  of  the  defendant,  to  t>e 
executed  at  such  time  as  the  prosecuting  ai- 
tomey  of  Ford  county  or  the  Judge  of  the 
court  might  see  fit.  This  would  leave  the  de- 
fendant in  a  very  uncertain  situation.  He 
would  be  unable  to  tell  for  an  indefinite  pe- 
riod whether  he  was  a  free  man  or  a  con- 
vict, and  r-hile  the  sentence,  in  terms,  might 
be  for  but  90  days'  imprisonment,  It  would 
be,  in  effect,  for  more  severe  because  of  tne 
nncratalnty  as  to  the  time  of  Its  execution. 
Such  a  sentence  Is  wholly  mianthoilzed  by 
law.  The  commitment  Issued  thereon  Is 
Illegal,  and  does  not  Justify  the  Imprison- 
ment of  the  petitioner.  He  will  be  dls- 
<diaiged.  State  T.  Voss,  80  Iowa,  467,  45  N. 
W.  Kep.  89S;  Weaver  v.  People.  33  Mich.  296; 
State  V.  Bennett,  4  Dev.  &  B.  43;  Com.  v. 
Foster.  122  Mass.  317.  All  the  Josttoes  con- 
dinlns< 


(51  Kan.  CSS) 

BEIiL  et  aL  T.  COFFIN. 
(Snpreme  Conrt  of  Kansas.  July  8,  1803.) 
On  motion  for  rehearing  and  reinstate- 
mentL  Motion  granted. 

For  report  on  dlamUnenl  of  appeal,  see  33 
Paa  Hep.  296. 

PER  CURIAM.  And  now  comes  the  plain- 
tlfb  In  error,  by  their  attorney,  G.  W.  Jones, 
and  Ihe  defoidant  In  error,  by  his  attorney, 
Z.  C  Tritt;  and  thweup<Hi  cornea  oo  for  hear^ 
log  the  motion  for  rAeailng  of  the  motion 
heretofore  filed  to  himthImi,  and  the  motion 
for  a  reinstatement  of  this  cause,  and  after 
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the  taitradnctkm  of  llie  erldeiioe,  and  arga- 
ments  ot  the  attorneys.  Hie  case  la  submit- 
ted to  the  oourt;  and  It  appearing  to  the 
oourt,  from  the  evidence  presented,  that  the 
papers  attached  to  the  case  made,  after  the 
Mgnatnre  and  attesUition  thereof  referred 
to  In  the  former  <H>lnlon,  banded  down  upon 
the  motion  to  dismiss,  were  pn^rly  a  part 
of  the  case  made  when  It  was  settled  and 
signed  Iqr  the  trial  Judge,  It  is  therefore 
ordered  that  the  Judgment  of  dismissal  ot 
this  cause  be  set  asldet  and  the  case  he  rein- 
stated, to  be  disposed  of  In  the  n^pUar  oraer 
opon  Its  merits. 


(51  Kan.  688) 

STATE  ex  rel.  LITTLE,  Attorney  Geaeral, 
V.  BARNES. 
(Supreme  Court  of  Kansas.  July  8,  1893.) 

Udkicifai.  Officeks  —  QujiLiriCATjoN  OF  Mayoh 
—Effect  or  Failure  to  Appkotb  B9»o  of. 

1.  A  city  of  the  first  class  provided  hy  or- 
dinance that  persons  chosen  as  city  officers 
sbonld,  before  entering  upon  the  duties  of  their 
officeB,  take  and  eubscnbe  an  oath  of  ottice, 
and  give  bonds  in  specified  amounts,  with  two 
or  more  sureties,  to  be  approved  by  the  mayor 
and  conndl,  and  the  approval  indorsed  thereon 
by  the  mayor;  and  tt  was  further  provided  that 
the  neglect  or  refusal  of  a  person  so  chosen 
to  qualify  by  taking  the  oath  and  giving  b<»id 
for  10  days  after  notice  of  his  election  or  ap- 
pointment should  be  deemed  a  refusal  to  ac- 
cent the  office;  and  another  provision  required 
the  justification  of  sureties  upon  such  bonds. 
B.  was  elected  mayor  of  the  city,  and  Imme- 
diately upon  receiving  notice  ot  his  election 
took  and  subscribed  the  oath  of  office,  which 
was  administered  by  the  clerk,  and  indorsed 
upon  an  official  bond  which  was  then  presented. 
The  bond  was  legal  Id  form,  saffidest  In 
amount  and  as  to  security,  but  the  sureties 
thtt«on  had  not  justified.  After  this  bond  was 
tendered  and  received,  B.  was  iutroduced  as 
mayor,  and  thereafter  the  dty  council  met  and 
co-operated  with  him  as  if  his  qualification  had 
been  complete.  There  was  no  formal  appr^>«l 
of  the  bond,  howev«.  until  more  than  10  days 
after  he  had  assumed  the  duties  of  mayor. 
Eleven  days  after  receiving  notice  of  the  elec- 
tion the  iKind  as  first  received  was  approved 
by  the  couocIL  After  that  time  action  was 
brought  to  oust  him  from  the  office  because 
he  had  failed  to  qoalify  as  the  ordinances  of 
the  city,  required,  and  had  therefore  forfeited 
bis  right  to  the  office,  ffetd,  that  there  was 
such  a  substantial  compliance  with  the  require- 
ments of  the  ordinance  by  B.  that  he  cannot  be 
deemed  to  have  refused  to  accept  the  office. 

2.  A  person  duly  chosen  as  a  dty  officer, 
who  substantially  performs  his  part  with  re- 
spect to  qualification,  cannot  be  defeated  nor 
prevented  from  holding  the  office  by  the  mere 
failure  or  neglect  of  the  city  council  to  formally, 
approve  a  suffident  bond  tend^^d  by  such  of- 
ficer. 

3.  The  justification  of  sureties  ia  only  oroof 
of  their  sufficiency,  and  the  mere  failure  of 
sureties  who  slirnea  the  bond  of  a  mayor  to  jus- 
tify is  not  suffident  to  invalidate  the  bond  or 
work  a  forf dture  of  the  office. 

(Syllabus  by  the  Court) 

Original  action  In  quo  warranto  in  the 
name  of  the  state  at  the  ration  of  John  T. 
I4ttle,  attorn^  general,  against  Nathaniel 
Barnes,  to  try  defendant's  title  to  the  office 
of  nmyor  of  Kansas  City.  Jndgmoit  for 
defeodant. 
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John  T.  Little,  Atty.  Gen.,  and  L.  C.  True, 
for  plaintiff.  Heniy  lloGrew  and  J.  M. 
IteeB,  tor  defendant 

JOHNSTON,  J.  This  Is  an  original  pro- 
ceeding In  the  nature  of  guo  warranto, 
brought  in  the  name  of  the  state  upon  the 
relation  of  the  attorney  general  against  Na- 
ttianiel  Barnes,  to  oust  lilm  from  the  office 
of  mayor  of  Kansas  <Mty.  The  case  was 
snbmitted  upon  the  facts  pleaded  opd  ad- 
mitted by  the  parties,  and  from  them  It  ap- 
pears that  prior  to  the  regular  city  election 
on  April  4,  1S03,  Thomas  F.  Bannon  was 
lu  possession  of  the  office  of  mayor,  and 
that  on  that  day  Barnes  was  elected  as 
hia  suocessor  by  a  majority  of  more  than 
1,700  rotes.  On  the  Friday  following  the 
electlou  the  mayor  and  council  of  the  city 
canvassed  the  votes  cast,  and  declared 
Bumes  to  hare  been  elected.  On  the  same 
day  he  was  notldcd  of  his  election,  and  pre- 
sented with  a  certificate,  duly  signed.  Im- 
mediately following,  and  on  the  same  day, 
be  took  and  subscribed  the  oath  of  office 
provided  by  law  and  ordinance,  and  then 
and  there  presented  an  official  bond,  with 
three  sureties  thereon,  which  was  then  filed 
with  tlie  clerl£  of  the  olty.  It  la  alleged  in 
the  answer  that  the  bond,  with  the  oath  of 
office  indorsed  thereon,  was  presented  to  the 
mayor  and  council  while  in  session;  that 
the  mayor  read  the  names  of  the  sureties, 
pronounced  the  bond  good,  and  handed  it 
to  the  city  clerk  for  filing.  Subsequently 
Hannon  introduced  Barnes  to  the  coimcil  as 
mayor,  and  turned  over  to  htm  everything 
belonging  to  the  office,  since  which  time  he 
has  had  the  possession  and  has  performed 
the  duties  of  the  office  of  mayor.  When 
the  bond  was  deposited  with  the  clerk  the 
sureties  thereon  had  not  Justified,  nor  was 
there  a  formal  approval  of  the  bond  until 
the  ISth  day  of  AprU,  1883,  when  it  was 
approved,  and  the  approval  indorsed  there- 
on by  the  cleric.  This  proceeding  was 
brought  on  the  21st  day  of  April,  1803,  and 
the  contention  Is  that,  as  Barnes  failed  to 
qualify  as  the  ordinances  of  the  city  require, 
and  within  10  days  after  notice  of  bis  elec- 
tion had  been  given  to  him,  he  has  forfeited 
his  right  to  the  office.  In  the  thirty-ninth 
subdivision  of  paragraph  655  of  the  General 
Statutes  of  1888  the  mayor  and  council  are 
authorized  to  "require  all  officers  and 

agents  boiids  and  security  for  the  fiilthful 
performance  of  tbeir  duties,  and  to  take  and 
subscribe  an  oath  of  office;"  and  In  para- 
graph 686  provision  la  made  for  a  canvass 
«f  the  votes  after  a  city  election,  and  that 
a  neglect  of  on  officer  to  qualify  wltiiln 
10  days  after  notice  of  h\B  election  Ahall  be 
deemed  a  refusal  to  accept  An  ordinance 
was  adopted  tba  dtr  providing  that 
«le<itlve  and  appointive  officers  shall,  before 
Altering  upon  the  datlea  of  th^  offices, 
take  and  sabscrlbe  an  oath  of  office  and 
give  a  bond.   It  further  provides  that  the 
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mayor  shall  give  bond  In  the  sum  of 
^,000,  with  two  or  more  sureties,  to  be  ap- 
proved by  the  mayor  and  council,  and  the 
approval  indorsed  thereon  by  the  mayor. 
Another  provision  of  the  ordinance  was  that 
neglect  or  refusal  of  a  person  elected  or  ap- 
pointed to  any  office  to  qualify  by  taking 
the  oath  and  giving  bond  for  10  days  after 
notice  of  his  election  or  appointment  should 
be  deemed  a  refusal  to  accept  the  office; 
and  there  was  also  the  further  provision 
that  bondsmen  should  qualify  l>efore  some 
officer  aathorized  to  administer  oaths,  and 
the  qualification  should  be  attached  to  the 
bond.  The  decision  of  the  questions  so  well 
and  elaborately  argued,  as  to  whether  the 
provisions  respecting  the  quallficaU.on  of  a 
city  officer  are  mandatory  or  directory,  and 
whether  a  noncompliance  ipso  facto  works 
a  forfeiture,  or  only  constitutes  grounds  of 
forfeiture  whli^  may  be  waived,  are  not 
necessary  to  a  disposition  of  this  case.  It 
is  clear  that  there  was  such  a  substantial 
compliance  with  the  requirements  of  the 
ordinance  by  Barnes  that  he  cannot  be 
deemed  to  have  declined  or  refused  the  of- 
fice to  which  he  was  elected.  Nothing  less 
than  a  substantial  defect  sboidd  be  allowed 
to  overthrow  an  election  about  the  validity 
of  wlUdi  there  is  no  question.  Barnes  was 
elected  by  an  overwhelming  majority,  and 
the  vote  was  canvassed  at  the  proper  time, 
on  April  7th,  when  his  election  was  de- 
clared. He  was  present  at  the  meeting  of 
tiie  council,  and  titen  received  notice  of  his 
el<H:UoD.  He  at  once  took  and  subscril>ed 
ttie  oath  of  office,  which  was  administered  to 
him  by  the  clerk,  and  was  indorsed  upon 
a  bond  which  was  then  presented.  The 
bond  was  legal  In  form,  correct  in  amount, 
and  ample  as  to  secm-ity.  fhe  character  ot 
the  bond  given  was  well  understood.  It  waa 
received,  iind  thereupon  Barnes  was  Intro> 
duced  as  the  mayor  of  the  dty,  and  lmnie< 
dlatcly  entered  upon  the  performance  of  his 
duties.  Since  that  time  the  council  has  met 
with  Barnes  as  the  mayor,  and  as  If  his 
qualiflcaUon  had  been  complete,  and  sev- 
eral meetings  were  hdd  within  10  days  after 
he  came  into  the  possesion  of  the  office.  It 
is  true  there  was  no  formal  approval  of  Ids 
offlcUd  bond  mitil  the  ISth  of  April,  11  days 
after  he  had  assumed  the  duties  of  mayor, 
but  under  the  circumstances,  we  regard 
that  to  be  Immaterial.  A  person  duly  cho* 
sen  as  an  officer,  who  substantially  per- 
forms his  part  cannot  be  def^ted  nor  pre- 
vented from  holding  the  office  by  the  fail- 
ure or  neglect  of  the  coimcil  to  formally  ap- 
prove the  bond  tenttered.  The  bond  was  re- 
cdved  without  objecthm,  and  was  treated 
as  though  It  waa  snffident  It  Is  tme  tiie 
sureties  who  signed  the  some  had  not  Justi- 
fied when  It  was  presented,  but  justlflca- 
tUm  is  only  proof  of  the  suffldOK^  of  tii« 
snreties,  luid  It  la  conceded  that  the  mere 
f^are  of  sureties  to  JnstUy  is  not  snffldoit 
to  work  a  fOrfdture  of  the  ol&ce,  Thn 
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bond  first  tendered  was  the  one  whiet  was 
received  and  sabseqnratly  approved.  No 
diango  was  made  In  the  form,  nor  any  sure- 
ttes  added,  nor  was  there  any  alteration 
wliatem  after  It  was  deposited  with  the 
oity*  exc^t  to  attacti  ttie  Juatlflcation  of 
the  soretles.  No  objection  was  made  on  ac> 
count  of  the  lade  of  Justlflcatton,  nor  that 
the  sureties  were  Inauffident,  and  all  par- 
ties oonoemed  proceeded  as  if  the  bcmd 
was  Boffldent,  and  the  quallflcatltm  com- 
plete.  Under  these  facts  and  drcumstan- 
ces.  we  think  the  defendant  la  endHed  to 
his  office,  and  Jndgment  mnst  therefore  go 
tat  his  &Tor.   All  the  JnstlceB  coDcorrlns. 


(f  Utidi,U») 

OL8EN  T.  OKBQON  SHORT-UNB  A  TJ.  N. 
BT.  CX>. 

(Supreme  Court'  of  Utah.  June  12,  1S93.) 

.ACCTDSNT  AT  RAILROAD  CBOSSIXO— CoNTBIBCTOHT 
MsOUOSNOB-OBBTaUOTBO  ViBW— DCTT  TO  tiflUP 
2BFORB  CkOSSINO. 

1.  Where  plaintiff  was  Injured  while  ctobs- 
iug  a  railroad  track  by  a  special  train,  having  no 
brakes,  and  running  at  the  rate  of  lixiat  30 
miles  an  hour,  hia  view  of  which  was  obscured 
by  trees  and  boildinKs,  and  there  was  evidence 
that,  aa  be  approached  the  track,  be  looked 
and  listened  carefully,  and  did  not  hear  the 
bell  or  whistle,  as  he  conld  have  done  had  they 
been  sounded,  as  required  by  statute,  and  that 
only  a  second  or  two  intervened  between  the 
sounding  of  the  whistle  and  the  accident,  the 
court  properly  refused  an  Instruction  that,  if 
piaintifC  knew  that  it  was  difficult  to  see  and 
hear  an  approaching  train,  and  that  it  could 
have  been  discovered  by  looking  and  listening, 
it  was  his  du^  to  stop  his  team  and  listen  be- 
fore crossing,  and  that,  if  he  did  not  do  so,  he 
could  not  recover,  and  diarged  that  the  jury 
should  determine  whether  the  parties  had  used 
the  necessary  care;  that  the  burden  was  upon 
defendant  to  show  want  of  care  on  plaintiffs 
part;  that  he  was  guilty  of  contributory  neglt- 
geaee  If  he  did  not  make  vigilant  use  of  his 
ears  and  eyes;  and  that  he  should  have  exer- 
cised such  reasonable  care  as  an  ordinarily 
prudent  man  would  have  exercised  under  the 
drcumstances. 

2.  Where  plaintifiTs  testimony  that  the 
whistle  of  an  engine  was  not  sounded  was  cor- 
tohorated  by  two  witnesses,  and  other  %vit- 
nesses  testified  that  it  was  sounded,  while  an 
instruction  that  evidence  that  the  whistle  waa 
sounded  was  more  worthy  of  belief  than  •evi- 
dence that  others  did  not  hear  it  might  have 
been  ^ven  without  impropriety,  there  was  no 
CTTor  in  refufling  it  where  the  jury  were  left  to 
determine  whether  the  bell  had  been  rung,  and 
instructed  that  the  harden  was  on  plaintiff  to 
Itrove  by  a  preponderance  of  evidence  that  the 
railroad  company  was  negligent. 

Appeal  from  district  ooort,  Salt  Lake  coun- 
ty; C.  S.  Zane,  Justice. 

Action  by  Jobn  J.  Olsen  against  the  Ore- 
gon Short-Une  A  Utah  Northern  Hallway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

WilUains  ft  Von  Oott,  for  appellant.  Bar- 
low Fet^uBon  and  Jctin  M.  Cannon,  for  re- 
spondent. 


MINER,  J.  This  actlcm  was  brought  In  the 
third  dlatilot  court  to  recover  damages  for 
Injuries  sustained  by  the  resp(»idait  to  hlm- 
a^  and  to  his  horses,  wagon,  and  harness 
■whOe  crosstng  tiie  railroad  track  of  the  ap- 
pelant It  appears  from  the  testimony  of- 
fered on  the  part  of  the  respondent  ttiat 
abont  6  o'tdock  P.  &L,  on  February  14,  1881, 
the  respondent  was  traveling  from  east  to 
west  on  a  pnbllo  highway  near  lUngham 
Jnnot^m,  driving  a  span  of  horses  attached 
to  a  etyrenA  lumber  wagtm,  containing  sev- 
eral cumboBome  arthdes.  Aa  be  approached 
the  croaslng  In  qnesUm,  and  aevwal  tauit*  ■ 
dred  yards  from  it,  respondent  saw  the  regu- 
lar passenger  train  going '  north  over  the 
croering.  Between  this  track  and  the  wagon 
road  there  was  a  row  of  large  trees  which 
paralleled  the  track,  the  butts  of  wbldi 
trees  were  abont  18  feet  from  the  track, 
with  brandus  ex^ndlng  out  Below  these 
treea  thaw  was  a  hedge  about  dght  feec 
hi^  Along  the  sooth  side  of  the  wagon 
road  were  two  rowa  of  shade  trees,  quite 
buahy,  and  between  Uie  row  of  trees  that 
paralleled  the  railway  track  and  those 
paralleling  the  wagon  track  was  an  orohard, 
a  house,  a  bam,  stack  yards,  haystack,  sta^ 
bles,  granary,  etc..  which  rendered  It  ex- 
tremely difficult  If  not  impossible,  f  w  tile  n- 
spondent  to  see  an  approatdilng  train  from 
the  south,  excepting  In  one  or  two  small 
places,  where  It  was  barely  possible  to  see 
through  to  the  track.  After  the  regular 
train  passed,  the  respondent  oontiDued  to 
drive  slowly  and  on  a  walk  towards  the 
crossing.  The  respondent  testifies:  "AtUat 
turning  the  comer,  I  did  nothing  only  look 
out  for  a  train,  to  see  if  any  more  trains 
v/,ere  coming.  I  looked  both  ways,  south  and 
north,  and  Ustmed  also  for  a  whistle  or  bell. 
On  getting  nearer  the  track,  towards  the 
house  and  bam  and  orchard,  I  was  more 
careful  to  look  out  I  leaned  forward,  with 
'my  head  out  of  the  front  end  of  the  wagon, 
because  I  had  the  oover  right  to  the  end 
gate,  and  the  track  came  from  the  southeast 
to  the  n(H*thwest,  and  I  was  in  that  position 
in  order  to  have  a  view  towards  the  traoic, 
and  it  Is  difficult  to  discover  a  train  at  that 
place,  especially  when  the  train  Is  running 
fast  I  neither  saw  nor  heard  any  train,  but 
only  a  whistling  ntrise  from  the  trees,  be- 
cause there  was  a  big  wind.  I  heard  noth- 
ing else,  except  the  noise  of  the  wagon. 
Abont  eighteen  feet  east  of  the  track,  X 
commenced  to  have  a  view  of  the  same,  and 
could  see  nothing;  but  as  the  horses  passed 
upon  the  croaeing,  I  noticed  a  train  coming, 
running  as  fast  as  a  shot,  and  I  then  tried  to 
stop  my  team,  but  do  not  know  whether  I 
stopped  it  or  not,  because  the  engine  stmck 
me  just  like  a  shot  The  train  was  running 
towards  the  north,  and  I  heard  neither  the 
bell  nor  the  whistle.  I  could  have  heard 
them  if  sounded.  My  hearing  was  good.  I 
found  some  days  after  that  the  train  had 
carried  me  flfty  yards  from  the  oros^ng. 
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^nie  vagon  was  brokm  to  pieces,  and  the 
horses  killed.  My  head  was  badly  out,  and 
my  Tight  shoulder  dislocated,  and  I  have  not 
been  able  to  work  since.  I  could  not  litt 
three  pounds,  even,  with  my  shoulder."  Other 
testimony  was  offered  by  the  respondent 
tending  to  corroborate  his  testimony.  It  also 
appears  that  the  train  causing  the  Injury 
was  a  special  oae,  consisting  of  a  loc<HnotiTe 
and  caboose,  running  at  the  rate  of  30  to  33 
miles  an  hour.  Contrary  to  the  custom  of 
the  company,  neither  the  ^iglne  nor  oar  had 
brakes  upon  them.  There  was  no  cow- 
oatoher  on  the  engine.  It  also  appears  from 
the  testimony  of  several  witnesses  that  the 
appellant  failed  to  sound  its  whistle  or  ring 
the  bell,  as  required  by  the  statute,  or  ^ve 
any  other  warning  or  notice  of  its  approach. 
Respondent  did  not  st4^  his  team  on  near^ 
Ing  the  track  before  crossing,  but  looked  lx>th 
ways,  up  and  down  the  track,  continually. 
When  the  horses'  feet  were  on  the  track,  a 
person  In  a  wagon  going  west  can  see  only 
a  short  distance  south  along  the  track.  It 
also  appears  by  the  teF^lraony  of  other  wit- 
nesses that  only  a  second  or  two  Intervened 
between  the  whistle  from  the  engine  and  the 
aoddent,  and  that  the  bell  did  not  ring.  A 
strong  wind  was  blowing  from  the  south  at 
the  time.  Testimony  offered  by  the  appel- 
lant tended  to  show  that  the  whistle  was 
sounded  and  the  bell  rung  more  than  80 
rods  south  of  the  crossing:  that  the  special 
train  was  running  from  IS  to  20  miles  an 
hour  at  the  time;  and  that  the  whistle  was 
sounded  for  the  crossing;  and  that  the  re- 
spondent was  familiar  with  the  obstructions 
to  the  view  of  posshig  trains  at  this  point 

The  counsel  for  the  railroad  requested  the 
court  to  give  Instruction  to  the  general  ef- 
fect that  If  the  plaintiff  knew  that  It  was 
difficult  to  see  and  hear  trains  approaching 
at  the  crossing  in  question,  that  the  crossing 
was  dangerous,  and  that  It  certainly  could 
be  discovered  by  looking  and  listening,  theif 
it  was  his  duty  to  stop  his  team,  and  listen 
for  approadilng  trains,  before  crossing,  and, 
tC  be  did  not  do  so,  he  could  not  recover 
In  the  action;  that,  If  there  Is  evidence  In 
the  case  that  the  engine  whistle  was  sounded, 
tiiat  some  of  the  witnesses  did  hear  It,  and 
others  did  not  hear  It,  evidence  that  the 
whistle  was  sounded  Is  stronger  and  more 
worthy  of  l>ellcf  than  evidence  that  others 
did  not  hear  it.  The  Judge  refused  to  adopt 
the  Instructions  as  presented  by  the  coimscl, 
but  charged.  In  effect,  that  "(2)  in  order  to 
determine  the  question  as  to  whether  either 
party  was  negligent,  you  should  take  Into 
comlderation  the  circumstances  and  condi- 
tions with  which  they  were  surrounded,  and 
you  have  a  right  to  take  Into  consideration 
the  fact  (if  you  believe  It  from  the  evidence) 
that  there  were  obstructions  to  the  view  of 
the  track  or  train  from  the  road  on  which  the 
plaintiff  was  traveling,  and  whether  the  train 
VM  a  special  one,  and  not  a  regular  train. 


and  whether  titers  was  a  high  wind,  or 
otherwise.  If  yon,  bdleve  that  there  were 
obstructtona  to  the  view  of  the  croBiing,  and 
that  there  was  a  high  wind,  or  any  other 
fact  existed  that  would  affect  the  conduct 
or  action  of  a  reasonable  man.  then  both 
plaintiff  and  defendant  would  be  required 
to  use  greater  care.  The  care  should  be 
In  proportion  to  the  danger.  (3)  If  you  be- 
lieve that  the  regular  train  had  passed,  and 
the  plaintiff  had  seen  It,  and  that  this  was 
a  spedal  train,  you  have  a  right  to  take 
that  fact  into  consideration  In  determining 
the  question  as  to  the  care  used  by  the  plain- 
tiff. You,  In  fact,  should  determine  whetho* 
the  parties  used  the  amount  of  care  that  th^ 
should  hare  used  as  reasonable  men  under 
the  circumstances.  Yon  should  take  Into 
considoratim  all  the  drcumstances  witli 
which  they  were  surrounded  at  the  time. 
(4)  The  burden  Is  uiKin  the  plaintiff  to  prove 
negligence  upon  the  part  of  the  defendant 
that  caused  the  Injury.  The  burden  Is  npcot 
the  plaintiff  to  show  by  a  preponderance  of. 
the  evidence  that  the  def«idant  or  its  serv- 
ants were  guilty  of  negligence,  and  that  that 
negligence  caused  the  Injury,  and  the  burden 
Is  upon  the  defendant  to  ^ow  want  of  care 
upon  the  part  of  the  plaintiff,  imlees  the  evi- 
dence of  the  p!<]lntiff  tends  to  show  it.  (5)  The 
court  further  charges  you  that  the  statutes 
of  this  territory  provide  that  a  ttell  of  at 
least  twenty  pounds*  wtight  must  be  placed 
upon  each  locomotive  engine,  and  be  rung 
at  least  a  distance  of  eighty  rods  of  where 
the  railroad  crosses  any  street,  road,  or  high- 
way, and  be  kept  ringing  until  It  has  crossed 
such  road,  street,  or  highway;  that  the 
soundtog  of  the  locomotive  whistle  at  least 
one-fourth  of  a  mile  ttefore  reaching  any 
highway  crosshig  shall  be  equivalent  to  ring- 
ing the  belL  (6)  If  you  believe  from  a  pre- 
iwnderanco  of  rlic  evidence  that  the  Injury 
ocdirred,  as  alleged  In  the  complaint,  at  a 
crossing  where  a  highway  crosses  the  rail- 
road, and  that  the  defendant  did  not  have 
such  a  bell  and  ring  it.  or  sound  a  whistle, 
as  required  by  the  statute,  that  would  be 
pcgllgence  upon  the  part  of  the  defendant; 
but,  as  the  court  has  stated  before,  though 
that  negligence  may  have  contributed  to  the 
injury,  if  the  plaintiff  was  also  guilty  of 
negligence  or  want  of  ordinary  care,  he  could 
not  recover.  (7)  The  court  further  charges 
you  that,  If  you  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  he  attempted 
to  cross  the  defendont'a  railway  track,  did 
not  make  vigilant  use  of  his  eyes  and  ears 
to  look  and  listen  for.  trains,  then  the  plain- 
tiff Is  guilty  of  contributory  negligence,  and 
cannot  recover  In  this  action.  (8)  If  you 
further  believe  from  the  evidence  that  there 
were  any  obstacles  In  the  way  of  the  plain- 
tiff seeing  an  approaching  train  coming  from 
the  south,  then  It  was  the  plaintiff's  duty  to 
use  greater  efforts  to  see  and  hear  any  train 
that  might  be  approaching:  0i)  The  court 
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further  charges  you  that,  if  these  facts  ex- 
isted,—that  Ihcie  were  obstructions,  that 
there  was  a  high  wind,  and  the  train  was  a 
spoehil  one,— that  would  also  require  the 
defendant  to  use  greater  care  than  it  oth- 
erwise would  be  required  to  use.  In  fact, 
both  parties  must  use  such  t^sonable  care 
ns  ordinarily  prudent  persons  would  exer- 
dse  under  the  same  circumstances.  They 
must  be  tested  by  such  a  degree  at  care  as 
prudent  persons  ordinarily  take." 

We  think  the  law  of  this  case  was  folrly 
submitted  to  the  Jury  by  the  court.  If  the 
railroad  crosses  a  pabUc  highway,  and  on  the 
same  level,  those  traTeUng  upon  the  faiguway, 
as  well  as  the  railroad  company,  bare  a  legal 
rli^t  to  pass  the  crosdng,  and  to  require 
reasonable  and  due  care  on  the  part  of  those 
passing  orer  the  other  to  avoid  collision. 
These  luntnil  rlifbta  most  be  governed  by  the 
retire  rights  saBsIatlng  between  Uie  pardes. 
It  cannot  be  expected  that  a  railroad  train 
shall  stop  at  a  crossing  under  any  ordinary 
drcumstances,  and  allow  an  approa<dilng 
wagon  to  cross  its  track.  The  train  has  the 
preference  and  light  of  way,  and  the  wagon 
most  watt  for  the  train;  bat  it  Is  the  dnty 
of  the  train  to  whistle  or  ring  the  bell,  and 
give  the  necessary  reasonable  timely  warn- 
ing of  its  approach,  so  that  those  traveling 
on  the  highway  may  stop  and  allow  It  to 
pass;  and.  If  the  wagon  is  on  the  track,  the 
trainmen  should  use  every  reasonable  exer- 
tion to  stop  the  train  to  av<^d  inevitable  dan- 
ger to  life.  What  is  a  reasonable  and  timely 
warning  may  depend  upon  many  surrounding< 
drcnmstances.  Mr.  Justice  Bradley,  In  Im- 
provement Co.  V.  Stead,  95  U.  S.  163,  says 
that  in  such  a  case  "it  cannot  be  such  If  the 
speed  of  the  train  be  so  great  as  to  render 
it  unavailing.  The  explosion  of  a  cannon 
may  be  said  to  be  a  warning  of  the  coming 
shot;  but  the  velocity  of  the  latter  gi  nerally 
outstrips  the  warning.  The  speed  of  a  train 
at  a '  crossing  should  not  be  so  great  as  to 
render  unavailing  the  warning  of  Its  whistle 
and  boll;  and  this  caution  is  especially  ap- 
plicable when  their  sound  Is  olMtructod  by 
winds  and  other  noises,  and  when  interven- 
ing objects  prevuht  those  who  are  approach- 
ing the  railroad  from  seeing  a  coming  train. 
In  such  cases,  if  an  unslacltened  speed  Is  de- 
sirable, watchmen  should  be  stationed  at  the 
crossing.  On  the  other  hand,  those  who  are 
crossing  a  railroad  track  are  bound  to  exer- 
cise ordinary  care  and  dillBcuce  to  ascertain 
whether  a  train  is  approaching.  They  have. 
Indeed,  the  greatest  incentives  to  caution,  for 
their  lives  are  In  imminent  danger  if  collision 
lutppen;  and  hence  it  will  not  be  presumed 
without  evidence  that  they  do  not  exercise 
proper  care  in  a  particular  case.  But,  not- 
withstanding a  hazard,  the  Infirmity  of  the 
human  mind  in  ordinary  men  Is  such  that 
they  often  do  manifest  a  degree  of  negli- 
gence and  temerity  entirely  Inconsistent  with 
the  care  and  pnidence  which  Is  required  of 
them;  sach,  namely,  as  an  ordinarily  prudent 
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m.in  would  exercise  under  the  circumstances. 
When  such  is  the  case,  they  cannot  obtain 
reparation  for  their  injuries,  even  though  the 
railroad  company  be  in  fault  They  are  the 
authors  of  their  own  misfortunes.  These 
propositions  ore  so  Indlsputatde  that  they 
need  no  reference  to  authorities  to  support 
them.  We  think  the  judge  was  perfectly 
right,  therefore,  in  holding  that  the  obliga- 
tions, rights,  and  duties  of  railroads  and  trav- 
elers upon  intersecting  highways  are  mutual 
and  redprocal,  and  that  no  greater  d^;ree  of 
care  Is  reqnlred  oi  the  one  than  of  the  other; 
for,  conceding  that  the  railway  train  has  the 
rij^t  of  precedence  of  crosshig,  the  parttes 
are  still  on  equal  terms  as  to  the  exercise  of 
care  and  dlllgraice  In  regard  to  their  r^tlve 
dnties.  The  rii^t  of  precedence  referred  to 
does  not  Impose  np<Hi  the  wagon  the  ^ole- 
dn^  of  avtridlng  a  coUlston.  It  Is  accom- 
panied with,  and  eonditlcmed  tqwn,  tlw  dnty 
of  the  trafn  to  give  due  and  timely  warning 
of  approadL  The  duty  of  the  wagon  to  yield 
precedence  is  based  upon  this  condition. 
Both  parties  are  charged  with  the  mutual 
dnty  of  keeping  a  careful  lookout  for  danger, 
and  the  degree  of  diligence  to  be  exerdsed 
on  either  side  Is  such  as  a  prudent  man  would 
exercise  under  the  drcnmstances  of  the  case 
in  endeavoring  fairly  to  perform  Ms  duty." 
It  was  for  the  jury  to  pass  upon  the  wdght 
of  the  testimony,  and  as  to  whether  or  not 
the  respondent  was  guilty  of  contributory 
negligence,  under  the  drcimistances  In  proof. 
If  they  brieve  the  testimony  offered  by  the 
plaintiff,  and  that  the  defendant  was  guilty 
of  negligence  under  the  drcnmstances  shown, 
and  that  the  plalnOff  was  not  guilty  of  negli- 
gence, or  did  not  contribute  to  cause  the  Injury 
by  his  own  negligence  and  want  of  ordinary 
care,  they  should  find  for  the  plaintiff,  dr- 
cimistances might  arise  where  It  would  be 
the  duty  of  a  person  crossing  a  railroad  track 
to  stop  and  look  and  listen  before  crossing. 
As  we  have  seen,  those  circumstances  are 
such  as  would  ordinarily  control  the  conduct 
of  reasonable,  careful,  prudent  men  under  the 
same  circumstances,  having  respect  to  such 
mutual  reciprocal  obligations  and  duties  as 
are  Imposed  upon  others,  and  which  reason- 
able men  expect  to  give,  receive,  and  act 
upon  imder  like  circumstances.  The  plaintiff 
may  have  expected  that.  If  any  train  was 
passing.  It  would  blow  its  whistle  or  ring 
its  bell,  as  provided  by  statute;  that  It  would 
be  equipped  with  Its  customary  brakes;  and 
that  it  would  not  be  nin  at  an  uuusuol  rate 
of  speed,  and  without  reasonable  and  timely 
warning  of  its  approach;  and,  while  expect- 
ing thig,  yet  it  was  his  duty  imder  the  facta 
shown,  to  make  careful  and  vl^ant  use  of 
Ills  eyes  and  ears,  to  look  and  listen  for 
trains  before  crossing,  and  use  greater  efforts 
to  see  and  hear  any  train  that  might  be  ap- 
proaching than  he  would  be  expected  to  do 
were  It  not  for  the  obstructions  that  pre- 
vented liis  view.  We  think  these  questions 
were  fairly  covered  by  the  charge  of  the 
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court,  and  thus  properly  left  for  the  oon- 

dderatlon  of  tbe  Jnrr. 

The  general  rule  Is  that  "one  who.  hy  hla 
nei^Ugence,  has  broi^ht  an  Injury  upon  him- 
sdf,  cannot  recover  damaffes  for  It.  Sudi 
Is  the  rule  of  the  diil  and  of  the  common 
law.  A  plaintiff  In  snch  cases  Is  entitled  to 
no  relief.  Bnt  w^ere  the  defendant  has  been 
guilty  of  ne^^enee  also,  in  the  same  connec- 
tUm,  the  result  depends  upon  the  facts.  The 
question  In  sudi  case  is  (1)  whether  the  dam- 
age was  occaskHied  enUrdy  by  the  negllgrace 
or  improper  conduct  of  the  defendant,  or 
(2)  whethw  tibe  plaintiff  himself  so  far  con- 
tributed to  the  misfortune  by  his  own  ne^- 
gence  or  want  of  ordinary  care  and  caution 
that,  but  for  such  nes^igence  Or  want  of  care 
and  caution  on'  his  part,  the  misfortune  would 
not  have  happened.  In  the  former  case,  the 
plaintiff  Is  oitltled  to  recover;  In  the  latter, 
he  1b  not"  Railroad  Oo.  v.  Jones,  9S  U.  S. 
442;  BItner  v.  Railway  Co.,  4  Otah,  SU2.  11 
Pae.  Rep.  62a 

Exception  Is  taken  to  the  refusal  of  tue 
court  to  give  appellant's  third  request,  which 
embraces  ttie  prlndple  fliat  positive  evidence 
on  tlie  part  of  witnesses  for  the  appellant 
that  the  b^  was  rung  and  tbe  whistle  sound- 
ed Is  of  more  weight  than  negative  evidence, 
to  tbe  effect  that  certain  witnesses  did  not 
hear  the  bell  rung  or  whistle  sounded.  Several 
witnesses  on  the  part  of  appellant  testify- 
that  the  bell  was  rung  and  the  whistle  sound- 
ed 80  rods  from  the  crossing.  The  plaintiff 
testified  that  he  was  wntching  and  listening 
for  the  train  and  the  sound  of  tbe  whistle  anrl 
bell,  bnt  did  Dot  hear  eltlier  until  he  saw  tbe 
train,  about  two  seconds  before  he  was 
struck;  that  Ids  hearing  was  good,  and  Jie 
would  have  heard  them  If  sounded.  Larson, 
one  of  plaintiff's  witnesses,  testified  be  was 
near  the  crossing.  That  he  did  not  hear  tbe 
ben.  Could  have  heard  it  If  It  had  been 
rung.  Could  have  heard  the  whistle  If  it 
had  been  sounded  before  be  did  hear  it.  It 
was  only  a  second  or  two  between  the  whistle 
and  the  crash.  Loyd,  one  of  plaintiff's  wit- 
nesses, testified  he  crossed  the  track  a  few 
moments  before  tlie  accident  Did  not  hear 
the  bell  or  whistle  until  the  accident  hap- 
pened. There  were  a  few  seconds  between 
the  whistle  and  the  crash.  Saw  the  train  be- 
fore he  beard  the  whistle.  Would  have  heard 
the  whistle  if  It  had  been  blown.  This  tes- 
timony raises  a  conflict  of  evidence  against 
the  affirmative  testimony  of  the  appellant's 
witnesses,  and  was  fairly  covered  by  the 
general  charge  of  the  court  Tbe  request 
could  i^ave  been  given  without  Impropriety; 
yet,  imder  the  circumstances,  we  discover  no 
error  in  Its  refusal.  Bunting  v.  Railroad  Co., 
16  Xev.  277;  Uenwick  v.  HaUroad  Co.,  30  N. 
T.  132;  Rallro.id  Co.  v.  Richardson,  23  Kan. 
391.  Upon  the  whole  record,  we  discover  no 
error.  The  Judgment  of  the  court  below  Is 
affirmed. 

BARTOH.  J.,  concurs. 
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SMITH  T.  BIO  GRAITDE  WESTERN  ST. 
CO. 

(Supreme  Court  of  Utah.  June  19,  18D3.) 
ACCIDBKT  AT  Railboah  Ckossikg— Contribctort 

Nbglioescb — Questions  pok  Jukt. 

1.  Where  a  person  injured  at  a  railroad 
crossing,  and  his  companion,  testified  that,  be- 
fore attempting  to  cross  in  a  wagon. 
stopped,  and  looked  and  listened,  and  that  Ba- 
ther the  belt  nor  whistle  was  sounded,  and  a 
brother  of  plaintiff,  riding  150  yards  in  the 
rear  of  the  wagon,  testified  that  no  signal  of 
the  train's  approach  was  given,  a  verdict  for 
plaintiff  will  not  be  disturbed,  altbongb  the  en- 
gineer, fireman,  and  conductor  testified  that  the 
whistle  was  sounded  withu  200  yards  of  the 
crossing. 

2.  The  question  of  contributory  nerfiftenee 
is  one  of  fact,  for  the  Jury,  ander  proper  in- 
structions, and  is  not  one  of  law,  for  tbe  coort. 
Kailwur  Go.  v.  Ives,  12  Sap.  Ct  Rep.  670, 144 
U.  S.  «8,  followed. 

Appeal  from  district  conrt,  Utah  county; 
J<^  W.  Blackburn,  Justice. 

Action  by  John  W.  Smith  against  the  Rio 
Grande  Western  Railway  Company.  From  a 
jndgmait  for  plaintiff,  defendant  appeals. 
Affirmed. 

Bennett,  Marshall  &  Bradley,  for  appellant. 
King  &  Houtz,  for  respondent, 

SMITH,  J.  On  this  appeal  tbe  only  ques-' 
tlon  presented  for  our  consideration  Is  wheth- 
er or  not  the  evidence  Is  sufficient  to  Justify 
the  verdict  of  the  Jury.  Mo  errors  of  law 
whatever  are  assigned.  Tbe  actltm  was  com- 
menced by  the  plaintiff  to  recover  115,000  for 
personal  Injuries  alleged  to  have  occurred  to 
him  by  reason  of  a  collision  with  one  of  the 
defendant's  trains.  The  verdict  was  for  97,- 
500,  which  the  plaintiff  voluntarily  abated  to 
$3,000.  The  facts,  in  substance,  ar^  as 
claimed  by  the  plaintiff,  that  on  the  6th  day 
of  July,  18Q1,  the  plaintiff.  In  company  wltli 
one  Walters,  was  riding  In  a  wagon  on  the 
public  highway  in  tbe  town  of  SpringvUle,  hi 
Utah  county,  at  a  point  where  It  intersected 
the  line  of  the  defendant's  railway,  at  about 
the  hour  of  11  o'clock  at  night;  that  the  wind 
was  blowing  fiercely  from  the  north  or  north- 
east; that  the  plaintiff  was  driving  towards 
the  northeast,  from  the  southwest,  at  thft 
polut  of  crossing;  that  the  railway  train  of 
the  defendant  .approached  the  crossing  from 
the  southeast,  moving  toward  tbe  northwisit. 
the  intersection  of  the  railway  and  highway 
being  practically  at  right  angles.  As  to  tbe 
situation  of  tbe  premises,  there  is  no  contro- 
versy, rialntiff  and  Watters  both  testify 
that,  shortly  before  they  reached  the  railway 
crossing,  plaintiff  stood  up  In  his  wagon,  and 
looked  to  tbe  southeast,  along  tbe  line  of  de- 
fendant's railway,  for  the  train  which  was 
expeetwl  about  that  time;  that  after  looking 
for  some  time,  about  a  minute,— so  the  plain- 
tiff said.— the  plaintiff  sat  down  In  the  wagon 
bed,  with  his  face  to  the  south.  This  state- 
ment is  corroborated  by  Watters.  The  wag- 
on in  which  plaintiff  was  riding  was  20  feet 
from  the  track  when  he  sat  ^own.  As  the 
team  jMissud  upon  the  track  It  was  struck  by 
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the  defendant's  train.  One  of  the  horses  was 
killed.  The  wagon  was  turned  over.  The 
plalntiCC  was  thrown  out,  and  injured,  by 
coming  In  collision  with  the  locomotlre.  The 
extent  of  the  plaintiff's  injuries  is  testified  to 
by  several  witnesses,  and,  while  some  qnes- 
tion  Is  made  here  as  to  the  sofflciency  ot  the 
proof  upon  that  subject,  there  was  no  proof 
against  the  claim  of  the  plaintiff  on  that 
point;  and  we  think  the  evidence  of  the 
plaintiff,  as  to  the  extent  of  his  injuries,  was 
certainly  sutlieient  to  warrant  the  Jury  In  re- 
turning a  verdict  In  his  favor.  The  plaintiff 
testifies  tliat  he  looked  and  listened  for  the 
train;  that  no  wlilstle  was  sounded,  and  no 
bell  was  rung,  in  approaching  the  crossing. 
Watters  swears  to  substantially  the  same 
thing.  A  brother  of  the  plaintiff,  who  was 
riding  on  horseback  some  150  yards  In  the 
rear  of  the  wagon,  also  testifies  that  no  rig- 
nal  of  the  approach  of  the  train  was  given. 
Against  this  testimony  the  defendant  offered 
the  testimony  of  the  railway  conductor,  of 
the  locomotive  engineer,  and  of  the  locomo- 
tive fireman,  on  the  train  in  question,  to  the 
effect  ttiat  the  whistle  was  sounded  before 
reaching  the  crossing.  All  of  them  swear 
positively  that  this  was  done.  The  locomo- 
tive engineer  and  fireman  testified  that  it 
was  sounded  about  200  yards  distant  from 
the  crossing.  Neither  of  them  claimed  that 
the  bell  was  rung.  The  failure  to  sound  the 
whistle  or  ring  the  bell,  or  ^ve  any  warning 
of  approach.  Is  the  negligence  rdied  upon  by 
the  plaintiff. 

It  will  be  seen  by  the  above  statement  of 
'the  evidence  that  upon  this  question  there 
was  a  direct  conflict  Three  wltiusaes  swear 
upon  each  side.  The  engineer  and  fireman 
testJited  to  sounding  the  whistle  within  200 
yards  of  the  crossing,  while  the  statute  re- 
quires that  It  be  sounded  80  rods,  or  say  440 
yards,  from  the  croBsing.  Under  the  circnm> 
stances  the  case  become  peculiarly  one  for 
the  decision  of  the  Jury.  The  Jury  returned 
a  verdict  In  favor  at  the  plaintiff,  Indicating 
by  that  that  they  b^eved  the  testimony  of 
the  plaintiff's  witnesses,  and  dlsbdleved  that 
of  the  d^^idont's  witnesses.  This  court  has 
held  "that  the  verdict  of  a  jury  or  the  find- 
ings of  a  court,  where  th«e  is  a  conflict  in 
the  testimony,  is  not  to  be  set  aside  by  the 
appellate  court  unless  the  findings  are  clearly 
and  manifestly  against  right  and  Justice." 
See  Skiter  v.  Gragun,  (Utah,)  27  Fac.  Hep.  4. 
This  rule  we  believe  to  be  universal,  and  do 
not  deem  it  necessary  to  cite  other  authority. 
So  that  It  would  appear  that  the  finding  that 
the  def^dant  was  ne^lgent  cannot  be  dis- 
turbed. 

The'  question  arises  whether  or  not,  upon 
the  testimony  In  the  case,  the  court  should 
Itave  Instructed  the  Jury  that,  as  a  matt«:  of 
law,  the  plaintiff  contilbated  to  the  Injury. 


and  therefOTe  cannot  recover.  We  are  aware 
that  cases  have  arisen  in  which  courts,  upon 
the  admitted  facts,  have  declared  tiiat,  as  a 
matter  of  law,  the  negligence  of  the  plaintiff 
contributed  to  his  own  injury,  and  that, 
therefore,  he  could  not  recover.  The  question 
was  before  the  supreme  court  of  the  United 
States  In  the  case  of  Railway  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct  Rep.  670.  The  court,  in 
passing  upon  the  question,  used  the  follow- 
ing language:  "It  is  earnestly  Insisted  that, 
although  the  defendant  may  have  been  guilty 
of  negligence  in  the  management  of  Its  train 
which  caused  the  accident,  the  evidence 
In  the  case,  gWea  by  the  plaintiff's  own  wit- 
nesses, show  that  the  deceased  himself  was 
so  negligent  In  the  premises  that  but  for  such 
cMitrlbutory  negligence  on  his  part  the  acci- 
dent would  not  have  happened;  and  It  is 
therefore  c<mtended  that  the  court  below 
should,  as  a  matter  of  law,  have  so  deter- 
mined, and.  It  not  having  done  so,  this  court 
should  so  declare,  and  reverse  Its  Judgment. 
[It  will  be  seen  that  the  above  is  the  exact 
contention  here.]  To  this  argument  several 
answers  might  be  given,  but  the  main  reason 
why  It  Is  unsound  is  this:  As  the  question  of 
negligence  on  the  part  of  the  d^endant  was 
one  of  fact,  for  the  Jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  under 
proper  tautroctlons  from  the  court,  so,  also, 
the  question  of  whether  there  was  negligence 
in  the  deceased,  wMch  was  tlie  proxhnate 
cause' of  the  injury,  was  likewise  a  question 
ot  fact,  for  the  Jury  to  detemdne,  under  like 
rules.  The  determination  of  what  was  such 
contribatwy  nes^igmoe  on  the  part  of  the 
deceased  as  would  defeat  this  action,  or  p^< 
haps,  accurately  speaking,  the  question  of 
whether  the  deceased,  at  the  time  ct  Ihe 
fatal  accident,  was,  under  nil  the  circumstan- 
ces of  ttie  case,  in  the  exercise  of  sach  due 
care  and  dll^cence  as  would  be  expected  of  a 
reasonably  prudent  and  careful  person  under 
dmilar  circomstances,  was  no  more  a  qnes> 
tion  of  law.  for  the,  court,  than  was  the  ques- 
tion ot  negligence  on  the  part  of  the  defend- 
ant There  is  no  mare  at  an  absolute  stand- 
ard ot  ordinary  care  and  diligence  in  the  one 
distance  tlian  In  the  other."  This  anthwity 
is  binding  upon  us. 

Upon  the  whole  case,  we  think  the  court 
did  not  err  In  refusing  to  grant  a  new  triaL 
The  case  was  properly  submitted  to  the  Jury, 
under  pn^er  instructlbns,  to  which  there 
was  and  la  no  exceptitm;  and  tho  Jury  had 
the  witnesses  before  them,  heard  the  testi- 
mony, believed  one  set,  and  disbelieved  the 
other,  and  we  do  not  feel  authorized  to  set 
aside  the  verdict  that  they  have  rendered. 

The  Judgmmt  is  affirmed. 

ZANE,  a  J.,  and  MINER  and  BARTQH. 
JJ..  conc^. 
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WOODS  et  al.  t.  SOUTHERN  PAC.  CO. 
(Supreme  Court  of  Utah.  Juue  23,  1893.) 

iNfUUT  TO  EmFLUTE— RBMOTB  *SI>  PltOXlMATE 
CADSE— QUKSTION  roK  Jt-UT. 

■  "While  decedent  was  riding  to  his  work 
for  defendant  railroad  company  ia  a  passenger 
car,  placed,  in  violation  of  statute,  in  front  of 
loaded  freight  cars,  the  train  became  derailed 
because  of  a  defective  switch,  and  the  passen- 
ger coach  was  broken  in  two,  eroded  by  the 
cars  behind  it,  and  parUally  set  on  fire.  De- 
cedent, who  had  just  stepped  onto  the  platform 
of  the  car,  was  thrown  off  and  killed.  Others 
in  the  car  and  on  the  platform  were  injured; 
some  slightly,  others  seriously.  BHd,  that  an 
instraction  that  decedent  was  guilty  of  con- 
tributory negligence  In  standing  on  the  plat- 
form waa  pnqterly  refused. 

Appeal  from  dlstilot  court,  Weber  county ; 
James  A.  Miner,  Justice. 

Action  by  Sarah  Woods  and  another 
against  the  Southern  Factflc  Company.  From 
a  :|udgment  for  plaintiffs,  defendant  appeals. 
Aitirmed. 

MarshaU  &  Boyle,  for  appellant  Evans  & 
Rogers,  for  respondents. 

SMITH,  J.  This  is  an  appeal  from  a  Judg- 
ment and  order  denying  a  new  trial,  made  in 
the  fourth  district  court,  in  favor  of  plain- 
tiffs, and  against  appellant  The  Judgment 
was  for  damages  accruing  to  ploiutiffB  by 
reason  of  the  death  of  George  S.  Woods, 
who.  It  is  alleged  by  plaintiffs,  was  killed  by 
the  negligence  of  the  defendant  Three  spe- 
cific acts  of  negligence  on  the  part  of  de- 
fendant are  alleged,  all  of  which,  It  is 
claimed,  contributed  to  the  accident  resulting 
In  the  death  of  Woods,  to  wit:  (1)  That  de- 
fendant made  up  a  train  with  a  passenger 
car  in  front  of  a  number  of  loaded  freight 
cars;  the  passenger  car  being  the  one  in 
which  Woods,  the  deceased,  was  riding.  (2) 
That  defendant  was  \iring  a  track,  s^vitch, 
and  frog  that  were  out  of  repair.  (3)  That 
defendant  was  using  trucks  and  wheels  nn- 
der  Its  locomotive  tliat  were  out  of  repair. 
The  defendant  detUed  the  negligence  alleged, 
and  afBnnatlvely  alleged  that  the  deceased 
was  guilty  of  contributory  negligence,  in 
this:  That  ot  the  time  of  the  accident  the 
deceased  waa  standing  on  the  platform  of 
the  passenger  car,  which  was  a  place  of 
great  and  manifest  danger,  and  tliat  this 
act  of  deceased  contributed  to  his  Injury. 

The  facts  proven  are  substantially  as  fol- 
lows: On  the  day  of  the  accident,  deceased 
was  In  the  employ  of  defendant,  aS  a  car- 
penter, working  at  Lake  Station,  in  Box  El- 
der county;  that  he  was  accustomed  to 
travel  from  point  to  point  in  a  passenger 
car  called  the  "Outfit  Oar."  That  defendant. 
In  order  to  convey  plaintiff  and  other  work- 
men from  Lake  to  Terrace,  put  this  pas- 
senger car,  with  the  workmen  Iq  it,  In  a 
freight  train,  within  three  or  four  cars  of 
the  engine,  and  wIUi  18  to  20  freight  cars 
in  the  rear  of  it  In  this  noritlon  the  car 
was  conveyed  to  Twraoe.  As  the  train  was 


going  Into  the  switch  at  Terrace  the  trucks 
or  wheels  of  the  engine  mounted  the  rail 
at  the  switch,  derailing  the  train,  and 
wrecking  the  car  on  which  deceased  was 
riding.  Deceased  was  killed,  and  five  or 
six  otiiers  on  the  oar  more  or  less  severely 
injured.  The  passenger  oar  was  broken  in 
two,  and  was  partially  set  on  fire.  ThB  evl- 
d^ce  also  shows  that  the  engine  was  de- 
railed by  reason  of  a  defective  switch,  that 
was  much  worn,  and  the  passenger  car  vras 
crushed  by  reason  of  the  momentum  of  the 
freight  cars  In  Its  rear.  The  rear  part  of 
the  train  did  not  leave  the  track,  and  persona 
on  that  part  of  the  train  were  not  Injured. 
It  will  thus  be  seen  that  the  proof  fully  bus* 
tained  the  charge  of  n^llgence  against  de- 
fendant in  the  first  and  seccmd  of  the  par- 
ticulars charged.  This  Is  practically  con- 
ceded by  coimsel  for  defendant  on  tlils  ap- 
peal. But  the  question  that  Is  urged  upon 
our  attention  as  ground  for  reversal  Is  this: 
That  the  deceased  was  negligent  In  standing 
on  the  platform,  and  that  this  contributed 
to  his  Injtuy,  and  that  plaintiffs  cannot, 
therefore,  recover.  The  facts  In  relation  to 
this  claim  appear  by  the  record  to  be  that 
alMMit  five  minutes  before  the  accident,  de- 
ceased was  lying  in  his  bunk  In  the  car;  that 
from  two  to  four  minutes  before  the  acci- 
dent, deceased  and  two  other  men  stepped 
out  on  the  platform;  that  no  person  knew 
why  deceased  went  out,  or  what  he  was  do- 
ing; that  when  the  accident  happened,  de- 
ceased and  cHie  of  the  other  men  on  the 
platform  were  thrown  off,  and  one  of  them 
was  thrown  or  Jumped  throngh  the  open 
door  into  the  car;  that  the  man  thrown  off 
with  deceased  was  slightly  hurt  and,  of 
those  In  the  oar,  some  were  seriously'  hurt 
some  slightly  hurt  and  <me  or  two,  perhaps^ 
escaped  without  injury. 

The  appellant  claims  that  In  this  state  of 
the  proof  the  court  should  have  Instructed 
the  jury,  as  a  matter  of  law,  that  deceased 
was  guilty  of  contributory  negligence,  and 
that,  having  failed  to  do  this,  the  court 
should  have  set  aside  the  verdict  as  unsup- 
ported by  the  evidence.  A  number  of  au- 
thorities are  dted  to  sustain  this  position. 
We  have  examined  these  carefully,  and  they 
fail.  In  our  opinion,  to  sustain  the  position 
assumed  by  appellant  The  cases  cited  are 
as  follows:  Hickey  v.  Railway  Co.,  14  Allen, 
429.  In  this  case  a  passenger  went  out  of 
one  car,  onto  the  platform  of  the  one  next 
in  the  rear,  where  he  stood,— ttie  cars  being 
uncoupled.  The  car  In  front  was  derailed. 
The  one  behind  ran  Into  It,  and  plaintiff's 
Intestate  was  killed.  It  was  held  the  plain- 
tiff could  not  recover.  This  case  Is  substan- 
tially overruled  In  Dewire  v.  Railway  CJo., 
148  Mass.  843.  19  N.  E.  Rep.  523,  which  we 
will  review  further  on.  The  case  of  Oavett 
V.  Railway  Co..  16  Gray,  601,  Is  as  follows: 
Plaintiff  ondertook  to  step  from  a  moving 
train  to  a  station  platform,  and  was  thrown 
and  Injured.  It  was  held  she  could  not  re- 
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cover.  This,  It  win  be  seen,  Is  not  In  point 
In  this  case  at  all,  as  the  act  of  plaintiff 
in  stepping  off  the  moving  train  was  one 
that  contributed  to,  and  assisted  to  produce, 
the  accident,  and  witboat  which  It  could  not 
hare  happened.  The  case  of  Goodwin  t. 
BaUway  Ga,  84  Ue.  203,  24  Aa  Rep.  810, 
Is  dted.  In  tlut  case,  plaintiff's  Intestate 
was  riding  on  the  plattorm  of  a  passenger 
car.  which  was  running  round  a  curre  rery 
rapidly,  th^by  causing  the  car  to  lurch; 
and  the  decease  fell  off,  and  wis  killed. 
Here,  again,  It  will  be  seen  the'  acddent 
could  not  have  happened  but  for  the  act 
of  deceased  in  atan^ng  on  the  platform, 
as  the  car  was  running  in  the  ordinary  way, 
did  not  leave  the  track,  and  those  Inside 
of  It  were  unhurt.  The  case  of  BaUway  Co. 
T.  Koosey,  99  Pa.  St.  492,  was  exactly  like 
the  above,  and  needs  no  comment  In  addi- 
tion. The  case  of  Railway  Co.  v.  Jones,  95 
U.  S.  441,  was  a  case  In  which  plaintiff 
voluntarily  got  on  the  pilot  of  a  locomotive 
cng^e,  and  while  riding  there  was  hurt  by 
coming  In  collision  with  an  obstacle  on  the 
track.  He  had  been  warned  of  the  danger 
of  such  position,  and  bad  been  forbldd^  to 
ride  there,  but  perslste<I  in  doing  so.  It  can 
liardly  be  claimed  that  this  is  an  autbori^ 
for  the  position  of  counsel  for  appellant  in 
the  case  at  bar.  The  case  of  Clark  v.  Rail- 
way Co.,  36  N.  Y.  135,  is  dted.  In  that  case, 
plaintiff  was  riding  on  the  platform  of  a 
street  car,  and  was  htut  1^  a  cart  which 
the  cor  ran  Into.  It  was  held  he  was  en- 
titled to  recover.  The  case  Is  squarely 
against  the  appellant  here.  Beach.  Oontrib. 
N'eg.  i  54,  is  also  cited.  That  section,  or  the 
part  relied  on,  is  as  follows:  "It  Is  not  negli- 
gent per  se  for  a  passenger  to  ride  upon 
the  platform  of  a  railway  car,  nor  Is  It  neg- 
ligence to  stand  upon  the  platform  of  cars 
In  motion,  when  there  are  no  vacant  seats 
Inside  the  car;  but,  as  a  general  rule,  vol- 
tmtarlly  and  unnecessarily  to  stand  or  ride 
Upon  tbe  platform  Is  such  negligence  as  wUl 
prevent  a  recovery  for  .Injuries  received 
while  there."  We  think  both  parties  might 
derive  some  comfort  from  the  rule  so  stated. 
The  case  of  Worthington  v.  Railway  Co., 
23  AtJ.  Rep.  590,  from  the  supreme  court 
of  Vermont:  This  was  a  case  where  the 
plaintiff  was  voluntarily  standing  on  the 
platform  of  a  car,  and  was  jolted  or  thrown 
off  by  the  swaying  motion  of  the  cara,  ow- 
ing to  the  fact  that  the  train  was  running 
fast.  There  was .  no  accident  to  the  train. 
These  are  all  the  coaea  and  authorities  cited 
by  appellant  It  will  be  observed  that  in 
all  of  these  coses,  unless  it  he  that  of  Hlckey 
V.  Railway  Co.,  supra,  there  was  no  col- 
lislon,  derailment,  or  other  acddent  to  the 
train,  and  In  every  one,  with  the  exception 
just  noted,  the  Injury  could  not  have  oc- 
curred but  <for  the  negligence  of  the  plaintiff. 
In  other  words,  the  injury  was,  in  each 
instance,  traceable  proximately  to  the  In- 
Jored  party's  own  fault  Tbe  distinction  be- 


tween tills  class  of  cases  and  flie  one  at 
bar  is  very  marked.  In  this  case  tbe  act 
of  defendant  in  placing  the  passenger  car 
between  loaded  freight  care  was  criminal 
nei^igence  of  the  gravest  character,  and  the 
parties  responsiUe  for  it  were  guilty  of  fel- 
ony. See  section  2352,  2  Oomp.  Laws  Vtah. 
The  proof  riiows  gross  neglect  in  the  de- 
fendant, in  fidUng  to  keep  the  track  and 
switch  in  repair.  By  the  uncontradicted  tes- 
timmiy  it  appears  that  tiie  defect  in  the 
switch  was  qidte  apparent;  that  a  similar 
wreck  had  occurred  at  the  same,  switch  a 
few  days  before,  and  nothing  had  been  done 
or  att^npted  to  repair  the  defect  The  in- 
jury to  plaintiffs'  intestate  was  due  to  one 
or  botii  of  these  ne^lgent  acts  or  omissions 
of  d^mdant.  and  might  have  occurred  to 
him.  no  matter  where  he  had  been  on  the 
car  when  the  wreck  occurred.  The  court.  If 
in  any  case  it  Is  authorized  to  dedare,  as  a 
matter  of  law,  that  the  negligence  of  the  In- 
jured party  Is  such  as  to  predude  a  recov- 
ery, can  only  do  so  when  it  clearly  appears 
that  but  for  such  contributory  negligmce 
the  accident  could  not  have  happened.  As 
illustrative  of  this  rule,  we  cite  Bonner  v. 
Glenn,  (Tex.  Sup.)  15  S.  W.  Rep.  572;  De- 
wlre  V.  Railroad  Co.,  148  Mass.  343,  19  N. 
E.  Rep.  523;  Zemp  v."  Railroad  Co.,  64 
Amer.  Dec.  763;  Goodrich  v.  Railroad  Co., 
29  Hun,  50;  Collins  v.  Railroad  Co.,  12  Barb. 
492.  It  Is  not  necessary  to  review  these 
cases,  and  others  that  might  be  dted,  ex- 
cept to  call  attention  to  the  case  of  Dewlre 
V.  Railroad  Co.,  148  Mass.  343,  19  N.  E.  Rep. 
523.  for  the  purpose  of  showing  that  In  that 
state  the  rule  declared  In  Hlckey  v.  Railway 
Co.  has  been  modified,  If  not  overruled.  In 
the  Dewire  Case  the  plaintiff  was  riding  on 
the  platform,  and  was  hurt  in  a  collision  be- 
tween the  train  and  a  locomotive.  The  col- 
lision was  caused  by  the  neglect  of  the  de- 
fendant It  was  held  that  the  plaintiff  was 
entitled  to  recover.  Tlie  court.  In  conclusion, 
In  this  case,  say:  "Whether  the  plaintiff 
would  have  been  hurt  more  or  less  than 
he  was  if  he  had  been  inside  of  the  car  can 
only  be  conjectured,  for  all  the  passengers 
in  the  car  were  put  In  peril  because  the  car 
was  partially  overturned  by  the  collision." 
Tills  language  is  peculiarly  applicable  to  the 
case  at  bar,  the  difference  being  that  the 
case  under  consideration  is  a  much  stronger 
one.  Here  the  passenger  car  was  crushed 
and  broken  In  two.  Nearly  all  the  persons 
in  It  were  severely  injured.  It  was  partially 
set  on  fire.  Can  any  man  say  that  deceased 
would  not  have  been  killed,  had  he  been 
on  the  Inside?  We  think  not. 

We  have  not  deemed  it  necessary  to  dis- 
cuss the  claim  of  necessity  for  the  presence 
of  deceased  on  the  platform,  which  would, 
in  any  event,  have  been  a  proper  matter 
for  the  jury  to  consider.  We  base  our  de- 
cision on  the  ground— twice  declared  by  us 
at  the  present  term— that,  unless  the  n^lect 
of  the  injured  party  was  such  that  the  In- 
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jnry  to  directly  attributable  to  It,  the  case 
Is  one  for  a  Jury.  Olsen  v.  Railway  Co., 
33  Pac.  Rep.  623;  Smith  v.  BaUway  Co.,  Id. 
620.  (both  decided  at  this  term.)  The  Judg- 
ment of  the  court  b^ow  Is  alOrmed.  with 
costs. 

ZANB,  C.  J.,  and  BARTGH,  3.  concur. 
(S  Cal.  Uniwp.  8») 

BBODBB  T.  SUPERIOR  COTJBT  OF  MONO 

COUNTY.  (No.  15.109.) 
(Supreme  <:oart  of  California.  May  27,  1893.) 
Wkit  of  Rbvibw— Wbbn  Dbkibo. 
The  petition  for  a  writ  of  rerlew  to  an 
order  vacatiiifr  a  judf^meat  for  petitioner  will  be 
denied,  where  it  appears  that   petitioner  ap- 
pealed from  the  same  order,  and  the  quextions 
sooKht  to  be  reviewed  hare  been  det^mined 
thereon. 
In  bank. 

Original  application  by  John  Broder  for  a. 
writ  of  review  to  the  superior  court  of 
Mono  county.  Application  denied. 

Richard  S.  Miner,  for  appelant  P.Beddy. 

for  respondent  - 

PER  CURIAM.  The  petitioner  seeks  here- 
in for  a  review  and  annulment  of  an  order 
of  the  superior  court  of  Mono  county,  made 
May  13,  1802,  striking  from  the  flies,  and 
canceling  of  record,  a  certain  documwit, 
purporting  to  be  a  Judgment  in  the  action 
of  Broder  v.  Conklin,  then  pending  In  said 
court.  The  application  for  the  writ  was 
filed  in  this  court  September  2,  1892,  and 
up<m  the  return  thereto  It  appeared  that 
the  petitioner  herein  took  an  appeal  to  this 
court  from  the  same  order  on  the  11th  oif 
July,  1802.  That  appeal  having  been  heard 
and  determined  at  the  Instance  of  the  appel- 
lant. (33  Pac.  Rep.  211,)  it  is  evident  that 
the  grounds  upon  wliich  he  la  entitled  to 
ask  for  the  writ  of  review  do  not  exist,  and 
the  appUcatim  therefor  is  denied. 


(98  Cat.  661) 

FEOPLB  T.  GIBBS.  (No.  20.960.) 
(Snprcme  Court  of  California.  July  13.  1898.) 

False  Phktesses— Evihesce. 

1.  On  prosecution  for  obtaining  property 
iindpr  fiilse  pretenses,  the  oGfcii»t>  is  not  shown 
by  ri'preseiitations  as  to  title  to  Innd,  where  the 
person  to  whom  they  were  made,  instead  of  act- 
ing on  thera.  had  his  attorney  examine  the  title. 

2.  Itepresentatioua  that  a  mortfraRe  on  land 
Is  anificieot  security  for  a  note  are  mere  ex- 
pressioDs  of  opinion,  on  which  a  conviction  can- 
Dot  be  had. 

3.  Evidence  that  a  judgment  had  been  ren- 
dered in  the  superior  court  flsiiiiist  defendant 
in  an  action  by  him  to  quiet  title  to  land  is  not 
admUsihle  to  show  that  defendant  did  not  tx^ 
lieve  his  repreaeatatioas  that  his  title  was  Rood, 
where,  a.t  the  time  of  such  representations,  an 
appeal  was  pending  from  suca  Judgment,  the 
effect  of  the  appeal  being  to  suapeod  the  Judg- 
ment 

Department  1.  Appeal  from  superior 
Qoiirt,  Los  Angelee  oountar;  B.  N. '  Smitli, 
Judge. 


Edward  A.  Glbba  was  oonvicted  of  ob- 
taining property  under  false  pretenses,  and 
appeals.  Beversed. 

F.  H.  Bhiford,  O.  C.  Stephens,  Stephen  M. 
White,  and  Dell  Valle  &  Munday,  for  appel- 
lant. Atty.  Gen.  W.  H.  H.  Hart  and  Chas. 
H.  Jackson,  Third  Deputy,  for  the  People. 

FATERSON,  J.  The  defendant  was  con- 
victed of  the  crime  of  obtaining  money  un- 
der false  pretenses,  and  sentenced  to  serve 
a  term  of  seven  years  In  the  state  prison  at 
Folsom.  On  April  13,  1891,  one  J.  H.  Alder^ 
son  sold  and  d^vered  to  the  defendant  cer- 
tain horses,  buggies,  harness,  etc.,  compris- 
ing the  outfit  of  his  livery  stable  in  Los 
Angeles,  and  took  in  payment  therefor  an  as- 
Edgnment  of  a  note  secured  by  a  mortgage 
on  certain  real  estate  for  the  sum  of  $1,- 
833.33.  executed  and  delivered  by  Donald 
McKay  to  the  defendant,  payable  two  years 
from  date  thereof,  and  it  la  upon  that  trans- 
action this  prosecutitHi  Is  based.  The  fol- 
lowing are  the  representations  charged  to 
have  been  falsely  and  fraudulently  made; 
(1)  That  the  note  and  mortgage  referred  to 
had  been  executed  and  delivered  to  the  de- 
fendant by  said  McKay;  (2)  that  the  defend- 
ant was  acquainted  with  said  Donald  Mo- 
Kay,  and  the  latter  was  then  residing  on  the 
land  described  in  the  mortgage:  (3)  tMt  said 
McKay  was  then  a  man  of  large  means,  and 
abimdantly  able  to  pay  said  note;  (4)  that 
the  defendant  was  familiar  with  the  land  de- 
scribed in  the  mortgage,  and  had  sold  the 
same  to  said  McKay,  and  the  title  thereto 
was  good  and  perfect  In  the  latter;  and  (5) 
that  said  land  and  mortgage  were  good  and 
Buffldent  security  for  the  money  mentioned 
in  the  note. 

A  great  deal  of  evldenoe  was  introdaced 
by  the  prosecution  at  the  trial  to  show  that 
Donald  McKay  was  a  floUtloas  person,  but 
the  effect  of  the  evidence  was  entirely  over- 
come by  the  appearance  of  McKay  himself 
at  the  trial,  and  .by  the  testlmtmy  ot  many 
witnesses  who  had  known  him  for  several 
years,  l^e  representatl<Hi  that  MoECay  was 
a  man  of  large  means,  and  abundantly  able 
to  pay  the  note,  stands  unchallenged  In  the 
evidence.  There  Is  not  a  word  of  testimony 
to  show  whether  he  wa^  or  was  not  a  man 
of  means,  or  able  to  pay  the  note.  As  to 
the  fourth  r^resentation,  it  Is  clear  that 
Alderson  did  not  rely  upon  the  defendant's 
statements  as  to  the  title  to  the  land.  Tbe 
documents  whifdi  were  handed  to  him  by  the 
defendant  prior  to  tiie  consnmmatlon  of  the 
sale.  Including  a  certificate  of  title,  were 
taken  by  him  to  an  attmney  for  advice  upon 
that  subject,  and  the  agreement  between  the 
parties  showed  the  soucoe  of  defendant's 
tide;  so  that,  conceding  that  a  chatge  of 
obtainlnfT  property  under  fidse  pretenses 
may  be  predicated  on  a  representation  as  to 
one's  tiUe  to  real  estftte,  It  is  clear  tiiat  no 
rdiance  was  placed  upon  the  representation 
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ot  the  defendant  In  that  regard.  The  flfth* 
representatton  was  a  matter  of  mere  opin- 
ion, and,  if  proved,  no  conviction  could  be 
had  npon  it;  bnt  It  Is  miOlcient  to  say  that  It 
stands  npon  the  same  ground  as  the  repre- 
sentation first  above  referred  to.  Only  one 
of  the  representations  alleged  was  proved. 
That  Is  the  representation  that  "McKay  was 
Uving  on  the  land."  If  this  representation 
be  regarded  as  material.  It  is  sufficient  to 
say  that  It  was  not  proved,  as  required  by 
law  In  order  to  malce  out  the  offense.  Sec- 
tion 1110  of  the  Penal  Code  provides  that 
"defendant  cannot  be  convicted  if  the  false 
pretaise  was  ^pressed  in  language  unac- 
«omi>anled  by  a  false  tolien  or. writing,  un- 
less the  pretense,  or  some  note  or  memo- 
randum thereof,  be  In  writhig,  subscribed 
by  or  In  the  handwriting  of  the  defendant, 
QT  unless  the  pretense  be  proved  by  the  tes- 
timony of  two  witnesses,  or  that  of  one  wit- 
ness and  corroborating  cdrenmstancee."  Ap- 
plying this  test  to  the  case  at  bar,  none  of 
the  pretenses  alleged  were  snt^tantlated. 
To  make  out  the  case  charged.  It  was  neces- 
faiy  for  the  prosecution  either  to  show  that 
there  was  no  such  person  as  Donald  Mc- 
Kay, and  that  the  note  and  mortgage  .were 
false  toliens,  or  to  corroborate  the  testimony 
of  the  prosecuting  witness  by  some  other  tes- 
timony, or  by  some  note  or  memwandum 
^tten  by  the  defendant.  This  was  not 
done.  As- stated  before,  the  note  and  mort- 
gage were  shown  to  be  genuine,  and  not  only 
did  the  prosecution  fall  to  show  by  two  wit- 
nesses that  the  defraidaiit  n)ade  the  repre- 
sentattwis  tOiarsed  at  the  time  of  the  trans- 
action, but  the  defense  proved  by  two  of 
the  three  persons  present  at  the  time  that 
no  such  represfflitatlons  were  mad&  It  has 
been  held  that  a  dieck  <m  a  bank  may  be  a 
false  tf^en,  and  would  be  considered  so  If 
tiie  drawer  knew  when  he  gave  It  that  he 
neither  had  funds  to  meet  It  nor  credit  at 
the  bank  on  whldh  he  drew  it.  Fettle  t. 
Donaldson,  70  CaL  m  U  Pac.  Kep.  QSl. 
Out  no  case  has  been  called  to  oar  attenti<m 
holding  that  a  pnnnlssory  note  can  be  osed 
as  a  false  token. 

■  The  ooort  instructed  the  jtii7  that,  In  or- 
der  to  convict,  there  need  be  mily  one  false 
pretMise  •proTed,  if  they  believed  ^t  Aiders 
ton  relied  npon  such  pretesise  or  representa- 
tUm,  and  was  Induced  thereby  to  part  with 
Us  property.  Aa  an  abstract  proposition  of 
law  this  is  correct,  but  there  is  no  evidence 
In  the  record  tliat  Alderson  reUed  iq>on  axiy 
one  of  the  rqtresentations  cliarged. 

To  show  that  the  defendant  did  not  be- 
Ueve  his  title  to  tiie  property  was  good,  the 
prosecution  introdnced  in  evidence  tiie  judg- 
moit  ToU  in  the  case  of  Juan  de  Toro,  Ed- 
ward A.  Gibbs,  (defendant,)  and  others, 
Plalntiflb,  vs.  Robinson  and  others,  Defend- 
ants, an  action  to  quiet  tiie  ^IntifTs  title 
to  an  Interest  in  the  rancho  known  as  the 
"Lob Coyotes," the  land  described  inthemort- 
^ase  above  referred  to  being  a  portltHi  of 


said  ranchp.  This  Judgment  roll  showed 
that  on  the  15th  of  October.  1889,  judgment 
was  entered  In  favor  of  the  defendants  in 
that  action.  Counsel  for  the  defendant.  In 
connection  therewith,  introduced  In  evi- 
dence a  notice  of  appeal  from  said  judgment 
to  the  supreme  court,  filed  September  15, 
1890.  The  remittitur  from  the  supreme  court, 
showing  an  affirmance  of  the  judgment,  was 
issued  October  26,  1801.  27  Pac.  Rep.  671. 
Notwithstanding  the  evidence  that  the  ap- 
peal was  pending  at  the  time  of  the  transac- 
tion between  Alderson  and  the  defendant, 
and  that  the  cause  was  not  finally  deter- 
mined until  six  months  thereafter,  tiie  court 
below  instructed  the  jury  that  "the  deci- 
sions. Judgments,  and  decrees  of  the  su- 
perior courts  of  this  state  are  conclusive  and 
binding  upon  all  parties  to  the.  action  or  pro- 
ceeding wherein  such  decision,  Judgment,  or 
decree  la  rendered,  and  all  such  parties  are 
bound  to  take  notice  thereof  until  the  same 
Is  either  modified,  set  aside,  or  reversed  by 
the  supreme  court  of  this  state."  This  was 
clearly  erroneous.  The  Judgment  of  the 
oourt  during  the  appeal  was  suspended  for 
all  purp<Mes,  and  was  not  evidence  upon  the 
question  therein  at  issue  even  between  the 
parties.  Woodbury  v.  Bowman,  13  OaL  631; 
Murray  v.  Green,  64  GaL  369,  28  Fac.  Bep. 
118. 

The  court  below  erred  In  refudng  to  aUow 
the  witness  Osboume  to  testify  to  conversa- 
tions and  circumstances  occurring  at  the 
time  of  the  transaction  betweea  Glbbs  and 
McKay.  The  theory  of  the  prosecution  was 
that  tills  transaction  was  entirely  simulated; 
that  McKay  was  a  myth;  but  that,  if  such 
person  existed,  the  transaction  was  not  in 
good  faith,  but  for  the  purpose  of  ^labling 
the  defendant  to  cheat  and  defraud.  All  the 
circmnstimces  were  therefore  proper  matters 
for  the  consideration  of  the  Juiy.  The  Judg- 
ment and  order  appealed  from  are  reversed, 
and  the  cause  Is  remanded  for  a  new  trial. 

We  c<Miour:  OAROUTTE,  J.;  HARRI- 
SON. J. 


(*  Csl.  tTnrep.  tt) 

HOGAN  T.  BURNS.  (No.  15,037.) 

(Supreme  Court  of  California.  June  27, 1803.) 

FROMiasoRT  NotBS— AcTio?r  os  —  Answer  —  Ao 
COHI>  AVt>  SaTISFJICTJO.'*— SUFTItlBSCY  OF  PlEA 

— Etihescb. 

X.  Where  piaiotiff  and  defendant  are  tlin 
principal  witoesses  in  the  case,  and  their  testi- 
mony is  conflictinf;,  a  Judgment  for  plaintiff  wilt 
not  be  disturbed  in  the  absence  of  any  reason 
wlur  the  court  should  have  bdieved  defendant 
rather  than  plaintiff. 

2.  An  answer  in  an  action  on  notes  which 
denies  tliat  certain  of  the  first  four  notes  havft 
not  been  paid,  and  alleges  that  they  have  been 
"satisfied  and  discharged,"  does  not  plead  an 
accord  and  satisfaction. 

3.  In  such  action  it  appeared  that  after  tbe 
date  of  such  first  four  notes  defendant  t^are 
plaintiff  an  order  at  the  bottom  of  a  stated  ac- 
count against  him  amounting  te  $70  less  than 
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the  face  of  each  notes  on  the  attorney  for  the 
executor  of  a  eertidn  estate;  that  such  attorney 
accepted  the  order,  reciting  In  the  acceptance 
that  "certain  moneys  will  in  the  future,  in  all 
probability,  become  due  and  payable  to"  de- 
fendant out  of  the  Income  from  certain  real  es- 
tate belonging  to  such  estate,  and  that  the  or- 
der was  payable  only  out  of  moneys  coming 
from  such  estate,  "am  not  claimed  or  affected 
by  attachmentB  or  other  claims."  Held  that, 
though  an  accord  and  satisfaction  was  ideaded, 
it  was  not  error  to  exdude  such  account,  order, 
and  acceptance  from  the  evidence,  in  the  ab- 
sence of  any  offer  to  show  by  other  eridencB 
that  th^  were  intended  or  accepted  as  satls- 
*  foctioa  of  either  of  the  notes,  or  that  either 
the  account  or  order  had  been  paid. 

Gomtnissioners*  dedaton.  D^artment  1. 
Appeal  from  superior  court,  city  and  county 
of  San  FrandBco;  WUUam  T.  Wallace,  Judge. 

Action  by  Jamea  Hogan  against  Joa^  T. 
Burns  cm  promissory  notoa.  From  a  Judg- 
ment for  piB^wtiW,  d^oidant  ai^eela.  Af- 
firmed. 

Charles  F.  Hanlon,  for  appellant  John  H, 
Diddnson.  (Henry  B.  Monroe,  of  counsel,) 
for  re^MHident 

TAN'CLIEF,  O.  Action  <m  twelve  promla- 
Bory  notes,— two  for  $80  each,  eight  for  ?75 
each,  and  two  for  $60  each.  The  answer  of 
defendant  admits  the  making  of  the  notes, 
but  alleges  that  each  note  "was  without  good 
or  valid  or  legal  consideration;  die  only 
con^deration  therefor  was  an  acoAmt  for 
the  sale  and  delivery  by  plaintiff  to  defend- 
ant by  retail,  or  by  the  drink,  of  splrltuons 
and  malt  liquors,  wine,  and  dder;  and  that 
the  amount  of  said  account  occeeded  tiie 
sum  of  five  dollars,  but  did  not  exceed  the 
sum  of  twenty-five  dollars;  and  that  such 
an  account  ctmstituted  the  only  consideration 
for  each  of  aald  notes."  Further  answolng, 
the  defendant  denies  that  the  first  four  of 
said  notes  bad  not  been  paid,  but  alleges 
tiiat  they  have  been  "satisfied  and  discharg- 
ed." The  court  found  as  follows:  "All  tbe 
allegations  of  the  complaint  are  true.  Each 
of  tbe  promissory  notes  set  forth  In  said  com- 
plaint was  made  to  plaintiff  by  the  defend- 
ant upon  valuable  oonslderaticm  therefor. 
No  part  of  tbe  condderatlon  for  dtber 
said  promissory  notes  was  the  sale  or  deliv- 
ery by  plaintiff  to  the  defendant  of  any  liq- 
uor, spirituous  or  malt,  or  of  any  wine  or 
dder,  and  neither  cme  of  said  jvoralasory 
notes  has  been  luldt  satisfied^  or  dlsdiarged 
In  whale  or  In  part;"  and  thereupon  rendered 
Judgment  for  the  full  amount  princiiial 
and  Interest  of  all  the  notes.  The  defendant 
has  appealed  from  the  Judgment,  and  from 
an  order  dmying  his  motion  for  a  new  trial. 

1.  The  appellant  contoids  tbat  tbe  findings 
of  fact  are  not  Justified  by  tbe  evidence. 
There  is  no  merit  in  tfils  point.  Tbe  plain- 
tiff and  defendant  were  tbe  prindpal  wit- 
nesses, and  their  testimony  was  direcfly  in 
conflict  ni^on  all  material  Issues;  and  no  rea- 
son appears  why  tbe  court  should  have  be- 
lieved the  defendant,  rather  than  the  plain- 
tiff. 


2.  Appellant  claims  tbat  tiie  court  erred  fn 
rejecting  the  following  papers  offered  as  evi- 
dence for  the  defendant: 

"San  Frandstfo,  May  1,  1887.  Joseph  T. 
Bums,  to  James  Hognn,  Dr.  For  board, 
lodging,  goods  furnished,  services  rendered, 
and  in  full  of  all  claims  to  date,  $200. 

"The  above  Is  correct  James  Bogan. 

"I  have  personally  examined  all  items  In 
tbe  above  bill,  and  find  Uiem  correct  J.  T. 
Bums." 

"Charles  F.  Hanlon,  Esq.  Dear  Sir:  Please 
pay  out  of  any  monej's  coming  to  me  out  of 
the  estate  of  J.  H.  Bums,  deceased,  after 
payment  of  debts,  expenses-  of  administra- 
tion, and  claims  against  the  estate,  the  above 
bill  of  two  hundred  dollars  ($200)  to  James 
Hogan,  and  out  of  moneys  coming  to  me 
which  are  not  attached  or  claimed  or  Inter- 
fered with  by  other  parties.  June  24,  1887. 
J.  T.  Bums." 

"Whereas,  certain  moneys  will  tn  the  fu- 
ture, in  all  probablll^,  become  due  and  paya- 
ble to  JoseiA  T.  Bums  out  of  the  Income  of 
certain  real  estate  now  belonging  to  the  es- 
tate of  James  H.  Btun^  deceased,  and 
whereas,  It  Is  now  difficult  to  state  «cactly 
at  what  time  or  when  such  moneys  will  be 
due  or  paid:  Now,  therefore,  I  certify  mat 
tbe  foregc^g  bill  of  two  hundred  dollars 
($200.00)  having  been  agreed  upon  as  being 
correct  by  both  Jamte  Hogan  and  J.  T. 
Bums,  that  I  will  acc^t  Hie  foregoing  order 
erf  J.  T.  Bums  to  pay  such  moneys  out  of 
said  moneys  coming  to  him  ia.  the  regular 
way,  after  paying  the  expenses  of  the  ad- 
ministration, commissdons  advanced  or  paid* 
and  other  claims  against  the  estate^  and  oth- 
er moneys  required  by  law  and  the  order  of 
court  The  acc^tance  of  said  order  Is  un* 
denitood  not  to  be  b<ddra  against  the  midet^ 
signed  pOTSonally  in  any  way,  shape,  or  man- 
ner, tbe  order  l>elng  accepted  payable  out  ttf 
tbe  moneys  coming  to  J.  T.  Bums  In  said  J. 
H.  Bums'  estate,  and  not  dalmed  or  affected 
by  attachments  or  other  claims.  Dated  San 
Francisco,  Jnne  24,  1887.  Charles  F.  HaiH 
Ion,  Attorney  for  Executor.** 

Tbe  date  of  the  stated  account  (May  1, 
1887)  is  between  the  date  of  the  fourth  nota 
and  that  of  the  fiftb,  and  counsel  fi>r  appel- 
lant contoids  that  the  rejected  papers  tend 
to  prove  an  accord  and  satlBcactlwi  of  tbe 
first  four  notes,  wbidi  amounted  to  $270,  be- 
sides Interest  While  I  think  an  accord  and 
satlstactltxi  was  not  pleaded  by  defendant. 
(Sweet  V.  Bnrdett  40  Gal.  97;  Coles  v.  Souls- 
by,  21  OaL  47,)  yet,  conceding  Oat  tiier 
were,  there  la  nothing  on  tbe  face  of  the  re- 
jected papers  tending  to  prove  that  tliey 
were  lnt«uled  or  accepted  as  satlaCactton  of 
any  one  of  the  notes;  and  there  was  no  offer 
to  iH^ve  by  other  evidence  any  such  agree- 
ment or  understanding,  nor  any  offer  to 
prove  Ibat  either  the  stated  account  or  the 
order  o/a  Han]<m  had  beoi  paid,  (Holton  t. 
NoUe,  S3  Gal.  7,  23  Pac.  Rep.  B8;)  nor  Is  It 
pretoided  that  any  such  paymrat  was  evw 
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made.  Indeed,  Mr.  Honlon  testified  diat 
"there  was  no  money  coming  to  Bums.  He 
Is  executor  ot  his  brother's  estate."  So  that 
tbe  condition  upon  which  Hanlon  accepted 
the  order  might  never  happen,  and,  If  it 
Bliould.  it  is  not  apparent  that  Hnnlon  was 
autiiorized  to  pay  tiie  money  from  the  estate 
of  James  H.  Bums,  to  which  he  appears  to 
have  borne  no  other  relation  than .  that  of 
comisel  for  the  executor.  As  the  papers  of- 
fered had  no  apparent  tendency  to  prove  ei- 
ther accord  and  satisfaction  or  payment, 
they  were  properly  rejected.  I  think  tiie 
judgment  and  order  should  be  affirmed. 

We  concur:  BBLOHBR,  G.;  BBABLS,  a 

PER  CURIAM.  For  the  reasons  ^reu  In 
tbe  foregoing  opinim  the  Judgment  and  or- 
der  arte  affirmed. 


(98  Gal. 

STOCKTON  COMBINED  HARYKSTBB  ft 
AUIUCULTUUAL  WORKS  t.  OLKNS 
FALLS  INS.  CO.  OF  NliiW  YORK.  (No. 
14.685.) 

(Supreme  Court  of  California.    June  9,  18H3.) 

INSUBANCB— ArBITBATION  —  MlSBSPUBSEMTATlONa 
— FLBAEUNU — JCUOHKKT— ApPKAL. 

1.  A  complaint  alleging  the  issue  of  a  fire 
policy,  a  loas,  the  aubmUuiioa  of  the  amount 
U)t>reof  to  arbitration,  and  a  promise  made  after 
tlie  determiDation  of  the  arbitrators  to  pay  the 
amount  found  bj  them,  states  an  action  on  the 
liUHl  agreement. 

'2.  Tlie  Bubmission  to  the  arbitrators  being 
merely  the  amount  of  tiie  loss,  and  not  a  gen- 
eral one  oi'  liiiuiiity,  it  is  necessary  to  a  recov- 
ery tbat  au  express  promise  be  found. 

'A.  in  Bucii  case  the  allegation  as  to  a  prom- 
ise cauQot  be  disregarded,  aud  the  action  treat- 
ed as  based  on  the  policy. 

4.  Au  award  made  not  aa  the  result  of  the 
judgment  of  the  arbitrators,  but  on  an  agree- 
ment between  one  party  and  the  arbitrators  au- 
thorized by  tbe  other  party,  is  not  binding 
wbere  tbe  consent  of  a  party  was  obtained  by 
fraudulent  means. 

5.  A  policy  of  insurance  on  goods  manu- 
factured by  iuHured  provided  that  insured  be 
iudemni&ed  for  actual  loss,  not  exceeding  the 
cost  of  replacement:  and  further  provided  that 
in  vase  of  loss  insured  would  produce  for  the 
iospectiun  of  insarer  Its  iHMtis  of  account  and 
other  vouchers.  Un  demuud  of  insurer  tbe 
board  of  directors  of  insured  directed  its  chief 
bookkeeper  to  allow  au  examination  of  all  its 
boolcs.  lie,  however,  withheld  a  book  contain- 
ing an  estimate  of  the  cost  of  the  destroyed 
articles,  made  by  bim  by  order  of  tbe  directors. 
Held,  that  this  amounted  to  a  representation 
that  there  was  no  such  tKwk,  and  that  the  in- 
surer, having  been  induced  thereby  to  agree 
that  arbitrators  as  to  the  amount  of  the  loss 
■honld  make  an  award  of  a  certam  amount, 
would  be  released  from  its  agreement. 

(j;  Insured's  chief  booklieeper  having  been 
actinjf  within  the  scope  of  his  authority  when 
he  withheld  the  book  after  being  directed  by 
the  directors  to  exlubit  all  in  his  possession,  in- 
sured would  be  bound  by  his  acts,  and  it  was 
unnecessary  that  the  directors  should  have 
made  or  known  of  any  concealment. 

7.  A  decree  merely  disposing  of  defendant's 
cross  complaint,  aud  not  purporting  to  di^se 
of  all  his  defenses,  is  not  a  final  juosment  from 
which  an  appeal  will  lie. 


In  bank.  Appeal  from  superior  court,  San 
Joaquin  county;  J.  G.  Swlnnerton,  Judge. 

Action  by  the  Stocliton  Combined  Hhr- 
vester  &  Agricultural  Works  against  the 
Glens  Falls  Insurance  Company  of  New 
Yorlc.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Haggln  ft  Van  Ness,  (Paul  W.  Bennett  and 
Jas.  H.  Budd,  ot  connselO  for  appellant. 
W.  L.  Dndlen  and  Bald-win  ft  Oampbell,  for 
respcmdent 

DE  HAVEN,  J.  The  complaint  In  this  case 
alleges,  In  substance,  tbe  Issuance  of  a  policy 
by  the  defendant  insuring  plaintiff  tn  an 
amount  not  exceeding  $2,500  against  loss 
by  fire  ui>on  certain  described  property,  and 
that  plalntiir  had  other  Insurance  upon  said 
property  and  upon  other  property,  all  ot 
which  Insurance  aggregated  {127,000;  that 
during  tbe  term  of  such  Insurance  the  said 
insured  property  was  greatly  damaged  and 
partially  destroyed  by  fire,  and  Immediately 
after  audi  fire  plalntlfl.  In  accordance  with 
the  terms  of  its  poUdea,  presented  to  de- 
fendant and  aU  Its  other  insurers.  Jointly, 
proofli  ot  its  loaa,  and  claim  for  damages 
sustained  thereby.  The  complaint  further 
alleges  that  plaintiff  and  its  Insurers  were 
unable  to  agree  upon  the  amount  of  plain- 
tiff's damage,  "and  under  and  In  accordance 
with  the  terms  and  conditions  of  said  poli- 
cies" the  oneatlon  of  the  amount  of  such 
loss  was  submitted  to  the  arbitramoit  of  two 
ivrnons.  who,  being  unable  to  agree,  sdected 
an  umpire,  as  they  were  authorized  to  do, 
and  that  said  arbitrators  Investigated  plain- 
nff's  claim  of  loss,  and  decided  and  reported 
to  plaintiff  and  its  Insurers  that  the  amoimt 
of  plaintiff's  loss  was  $90,000,  "and  there- 
upon Bald  loss  was  adjusted  at  f 80,000.  and 
tbe  said  defmdant  and  the  sald.oUiOT  Insur- 
ers agreed  to  pay,  and  plaintiff  binreln  agreed 
to  accept,  said  sum  of  f^,000  In  full  settle- 
ment of  said  loss."  The  complaint  tbea  al- 
Icgea  that  tbe  proportionate  amount  of  that 
sum  to  be  paid  by  defendant  was  $1,859.25, 
and  that  defendant  promised  and  agreed  to 
pay  tbe  same  to  plaintiff  on  or  before  De- 
cember 31,  18S8,  and  demands  Jndgmmt 
against  defendant  for  that  sum  and  costs. 
The  defendant  answered,  and  also  filed  what 
it  termed  a  "cross  complaint,"  In  which  cross 
complaint  defendant  asked,  upon  grounds 
which  will  be  hereafter  noticed,  that  the 
award  or  decision  of  the  arbitrators  should 
be  annulled,  and  the  Issues  arising  upon 
this  cross  complaint  and  plalntief's  answer 
thereto  were  tried  first;  and  tlie  court  filed 
its  findings  of  fact  and  conclusions  of  law. 
denying  the  prayer  of  d^endant's  cross  com- 
plaint, and  thereupon,  on  December  19,  1800. 
the  other  issues  In  the  cose  being  undisposed 
of,  entered  a  decree  to  the  effect  that  de- 
fendant tnk<>  nothing  by  reason  of  the  mat- 
ters alleged  In  its  cross  complaint,  "and  that 
the  cause  proceed  to  trial  upon  tbe  com- 
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plaint  and  answer  thereto."  Thereafter 
the  defendant  filed  an  amended  answer  In 
which  it  denied,  among  oth^  things,  the  ap- 
pointment of  the  umpire  named  in  the  cora- 
plnlnt;  and  further  denied  that  any  of  the 
arbitrators  named  in  the  complaint  Investi- 
gated, determined,  or  reported  the  amount 
of  plaintiff's  loss  to  he  $00,000,  or  any  other 
sum;  and  dmied  that  plaintiff's  insurers 
ever  agreed  Jointly  to  pay  plaintiff  $90,000, 
or  any  other  sum,  or  that  defendant  ever 
agreed  to  pay  plaintiff  $1,859.20,  or  any 
other  sura,  as  Its  proportion  of  plaintiff's 
loss.  The  court  found  all  the  allegations  of 
plaintiff's  complaint  to  be  true,  except  those 
relating  to  the  promise  of  defendant  and  the 
other  Insurers  to  pay  the  amount  of  the 
award  referred  to  in  the  complaint,  and  in 
relation  to  this  the  court  found:  "(0)  That, 
after  said  awards  were  r^dered,  neither 
the  defendant  nor  the  other  insurers  ever 
expressly  covenanted,  agreed,  or  promised 
with  the  plaintiff,  as  an  adjustment  of  said 
loss,  to  pay  to  said  plaintiff  the  sum  of 
$90,000,  or  any  other  sum;"  and  "(11)  that 
after  snld  award  had  been  made  defendant 
never  expressly  promised  or  agreed  to  pay 
to  pliilntiff  $1,859.25,  or  any  other  sum." 
Upon  these  findings  the  court,  on  January 
7,  1891,  entered  a  Judgmait  for  plaintiff 
in  accordance  with  the  prayer  of  its  com- 
plaint The  defendant  appeals  both  from 
this  Judgmait  and  the  so-called  decree  of 
.  December  10,  1890,  denying  to  defendant  the 
rell^  demanded  In  Its  cross  complaint 

1.  The  judgment  cannot  be  sustained  upon 
the  findings.  Tbe  cause  of  action  stated  in 
tbe  complaint  is  not  npoo  tiie  policy  of  in- 
surance issnM  by  defendant  to  plaintiff,  nor 
upon  an  award  in  the  natnie  of  a  judgment 
fixing  the  Uablli^  of  defendant  upon  such 
policy,  but  is  upon  an  agreement  alleged  to 
liave  heai  made  by  d^oidant  with  plaintiff 
after  the  amount  of  plolntilTs  entire  loss 
hod  been  appraised  by  arbitrators,  and  by 
which  agreement  It  Is  alleged  that  defend- 
ant promised  to  pay  to  plaintiff  a  certain 
proportionate  share  of  such  api^ralsed  loss. 
SavlUe  T.  Inaiunnce  Co.,  8  Blont  410,  20 
Pac.  Kep.  &t6;  Wagner  t.  Insnrance  Go., 
143  Fa.  St  338,  22  Aa  Bep.  885.  The  find- 
ing of  the  court  that  such  alleged  agreement 
was  never  made  is  fatal  to  the  Judgment 
upon  this  appeal.  The  olstinctkHi  between 
the  cause  of  action  stated  in  this  complaint 
and  one  upon  a  policy  of  insurance,  or  an 
action  upon  an  award  fixing  the  liability  of 
an  insurer  thereon,  is  nmrked  and  impor- 
tant, not  only  by  reason  of  the  dlffer^ce 
In  the  facts  required  to  be  shown  in  order 
to  nmlntaln  the  different  actions,  but  also 
because  of  tiie  fact  that  In  an  action  like 
this  the  defendant  la  ait  off  from  defenses 
which  might  be  interposed  to  an  action  up- 
on the  policy.  "Where  an  insurance  com- 
pany, after  the  lora,  has  adjusted  tbe  claim 
therefor,  and  has  agreed  to  pay  a  certain 
sum  In  liquidation  of  tiie  claim,  it  cannot. 


In  an  action  setting  forth  such  facts,  object 
that  the  action  was  not  brought  within  the 
time  limited  In  the  policy.  In  su<di  a  case 
the  action  is  not  upon  the  policy,  but  upon 
the  agreement  to  pay:  Neither,  in  such  a 
case,  can  It  set  up  a  breath  of  warranty, 
or  of  any  of  the  conditions  of  the  policy  in 
defense,  for  adjusting  the  loss  and  promis- 
ing to  pay  it  is  a  waiver  of  all  breaches  on 
the  port  of  the  assured,  and  of  all  defenses 
which  might  have  been  made,  except  for 
such  waiver."  2  Wood,  Ins.  §  450;  Smith 
V.  Insurance  Co..  62  N.  Y.  85;  Savllle  v.  In- 
surance Co.,  8  Mont  419,  20  Paa  Bep.  646; 
Stadie  T.  Insurance  Co.,  49  Wis.  89,  6  N.  W. 
Bep.  36;  Wagner  v.  Insurance  Co.,  143  Pa. 
St  338,  22  Ati.  Bep.  885. 

The  plaintiff  claims,  however,  that  it  was 
not  necessary  for  tbe  court  to  find  an  ex- 
press promise  on  the  part  of  defendant  to 
pay  the  award  referred  to  In  the  complaint 
beoause  such  promise  is  implied  as  a  matter 
of  law;  but  this  Is  only  true  in  the  case  of 
an  award  following  a  general  submission  of 
some  controversy.  In  an  action  upon  such 
an  award,  which  is  In  the  nature  of  an  ad- 
judication of  the  rights  and  liabilities  of  the 
parties  thereto,  it  is  not  necessary  to  allege 
or  prove  tliat  the  defendant  expressly  prom- 
ised to  perform  the  award,  for  the  law  Im- 
plies the  promise  to  perform  from  the  fact 
of  such  general  submission.  Boblnson  r. 
Templar  Lodge,  (Cal.)  31  Pac.  Bep.  609;  Val- 
entine V.  Valentine,  2  Barb.  Oi.  430,  But 
this  is  not  sudi  a  case.  The  complaint  does 
not  allege  any  such  general  submission  for 
the  purpose  of  determining  the  liability  of 
defendant  upon  the  policy  Issued  by  It.  nor 
does  tbe  court  find  tbe  fact  of  any  such  sub- 
mis^on  or  award.  On  tbe  contrary,  tbe 
complaint  alleges  that  tbe  matter  submitted 
to  the  arbitrators  was  the  question  of  the 
amount  of  tiie  loss  sustained  by  plaintiff, 
and  tlie  court  so  finds.  In  addition  to  this, 
tbe  record  rtiowa  that  in  the  Bobmlaslon 
itself  there  was  an  express  provision  to  the 
effect  that  the  appraisement  cr  award  to 
be  made  thereunder,  should  not  operate  oc 
be  taken  aa  a  woiror  by  the  Insurance  com- 
panies, or  any  of  them,  of  any  provision  or 
condition  of  their  policies.  An  award  in 
punniance  of  sudi  snbmisBlon  does  not  fix 
the  Uabillty  of  the  insurer  to  pay  under  a 
policy,  but  <mly  determines  tbe  amount  to 
be  paid  In  the  event  that  there  Is  any  liaUlr 
Ity  at  all;  and  no  action  con  be  maintained 
npon  ui  award  of  this  (diaracter  standing 
olouew  Soars  t.  Insurance  Co.,  140  Mass. 
343,  5  N.  B.  Bep.  149;  Whipple  t.  Inmronoe 
Ca.  11  B.  I.  139;  2  Wood.  Ina  |  45a  After 
an  award  of  this  nature  has  been  made,  and 
the  insurer  has  expressly  promised  to  pay 
It,  tbe  insured  may  miUntain  an  action 
either  npaa  tbe  policy,  alleging  tbe  fact  of 
the  award  for  the  purpose  of  fixing  tbe 
amount  of  the  recovery,  or  he  may  sue  upon 
the  new  or  subsequent  agreement  to  pay  It, 
In  which  latter  case  tbe  fact  of  the  agree- 


Digitized  by  Google 


OU.)     STOCKTON  GOMBIHTEI)  H.  &  A.  WOBKS  o.  GLENS  FALLS  INS.  CO. 


635 


luent  Is  material,  and  must  be  pror^  It 
Is  uTgeAr  however.  In  om  of  the  brieCs  filed 
In  bdiaU  ot  plaintiff,  that  this  action  can 
be  treated,  not  only  as  based  upon  the 
award,  but  "also  upon  the  policy,  so  far  as 
the  policy  forms  the  foundation  and  basis  of 
the  award."  The  argument  Is,  In  effect,  that 
the  allegation  of  the  comfdaint  regarding 
defendant's  express  promise  to  pay  its  pro- 
portion of  the  award  may  he  dlsregardeu, 
and  In  that  event  the  finding  of  the  court 
that  Buch  agreement  was  not  made  would 
not  be  material.  But  we  are  not  at  liberty 
to  construe  the  complaint  as  if  this  allega- 
tion did  not  appear  therein.  The  matter 
■alleged  is  not  superfluous,  and  wituout  any 
relation  to  other  parts  of  the  complaint,  but 
It  is  material,  giving  precision  to  the  cause 
of  action  alleged,  and  showing  that  the  com- 
plaint states  a  cause  of  action  upon  the  new 
agreement,  and  not  upon  the  poli<7. 

2.  The  real  question  In  the  case,  and 
which  m^  become  important  upon  another 
trial,  if  the  oomplaint  shouU  be  so  amended 
as  to  state  a  cause  of  action  upon  the  policy 
of  Insuranoe,  and  the  evidence  should  be  In 
accordance  with  the  special  findings  oon- 
taUied  in  this  record,  relates  to  the  binding 
foroe  of  the  award  given  by  the  arbitratois 
selected  to  appraise  the  amount  of  plaintiff's 
loss.  "Rie  defendant  alleges  in  its  cross 
complaint  that  this  award  was  not  the  re- 
sult of  the  judgment  of  the  arbitrators,  but 
was  based  solely  upon  the  consent  or  agree- 
ment of  the  insurance  company  to  the  effect 
that  the  arbitrators  might  fix  the  amount 
of  plaintUTs  loss,  as  stated  in  such  award, 
without  any  examination,  and  without  the 
exercise  of  any  Judgment  of  their  own.  The 
defendant  further  alleges  that  such  consent 
was  obtained  by  reason  of  plaintiff's  fraud- 
ulent concealment  of  certain  books  and  In- 
ventories in  its  possession,  and  which  would 
have  shown  the  amount  of  Its  loss  to  have 
been  much  less  than  the  sum  fixed  in  the 
award.  The  submission  to  arbitration  grew 
out  of  the  fact  that  plalntJf  and  the  insur- 
ance companies  were  unable  to  agree  upon 
the  amount  of  damage  sustained  by  plain- 
tiff, and  undoubtedly  contemplated  that  the 
award  when  made  should  be  the  result  of 
the  honest  judgment  of  the  arbitrators,  after 
a  full  examination  and  investigation  of  the 
matters  upon  which  the  award  was  to  be 
made,  and  after  due  consideration  of  all  the 
proofs  which  should  be  submitted  to  them 
by  the  parties  to  the  submission.  The  court 
does  find  that  after  such  submission  the 
arbitrators  proceeded  to  make  such  In- 
vestigation, and  made  their  decision  and 
award  under  oath,  as  required  by  the  terms 
of  the  submission;  but  the  court  also  made 
^>eclal  findings  in  conflict  with  this  general 
finding,  and  to  the  effect  that  the  arbitra- 
tors did  not  hear  the  proofs  or  appoint  any 
time  for  the  parties  to  be  heard  in  relation 
to  the  matters  submitted,  and  that  In  mak- 
ing the  award  they  did  not  ejurclse  any  in- 


depaident  ^ndgment  ot  their  own,  and  that 
the  award  -ma  made  under  an  agreonent 
between  the  insurance  companies  and  one  of 
the  arbitrators,  who  represented  that  he  had 
authority  to  act  for  the  plaintiff  in  the  mat- 
ter, and  by  which  agreemoit  the  loss  of 
plaintiff  was  fixed  at  ^aO,000,  and  the  arbi- 
trators were  authorized  to  render  an  award 
for  that  amount  If  the  facts  are  as  stated  In 
these  spedflo  fliyjingH,  it  is  clear  that  the 
award  can  have  no  greater  force  than  the 
agreement  npon  which  it  Is  based;  and,  if 
the  consent  of  defendant  and  the  other  in- 
surers to  ea<^  agreement  was  not  fairly 
obtained,  then  the  award  is  not  binding  up- 
on defendant 

The  policy  Issued  by  defendant  was  upon 
a  stock  of  agricultural  Implements  manu- 
factured and  In  process  of  construction  by 
plaintiff,  and  the  agreement  of  defandont 
was  to  make  good  to  plaintiff  such  immedi- 
ate damage  to  the  property  insured  ua  might 
t>e  caused  by  fire,  the  loss  or  damage 
to  be  estimated  according  to  the  actual  cash 
value  of  the  property,  not  exceeding  the 
cost  of  replacement;  and  it  was  turth^jr 
agreed  that  in  case  of  loss  the  plaintiff 
would.  If  required,  produce  and  exhibit  for 
examination  by  defendant  Its  books  of  ac- 
counts  and  other  vouchers.  It  will  be  easily 
perceived  that  this  provision  of  the  policy 
in  relation  to  the  production  of  books  and 
vouchers  was  one  of  very  great  Importance 
to  the  defendant  and  was  Intended  to  aid 
the  defendant  in  ascertaining  the  cost  or 
value  of  the  projwrty  insured  in  case  of  its 
destruction  by  fire;  and  the  court  below 
found  that  after  the  plaintiff  had  made  its 
claim  for  the  loss  alleged  to  have  'ofien 
sustained  It  the  defendant  and  the  other 
Insurance  companies  "requited  an  inspec- 
tion of  the  boolcs  of  the  corx>oration  plain- 
tiff, tor  the  alleged  and  avowed  purpose  of 
ascertainhig  the  amount  of  plaintiff's  loss 
and  damage  by  said  flre;"  and  thereupon 
one  Shippee,  a  director  of  plaintiff,  who 
had  been  appointed  as  Its  agent  to  effect  a 
settiement  of  plaintiff's  loss  with  defend- 
ant and  the  other  insurance  companies,  gave 
directions  to  one  Palmer,  the  principal  Iwok- 
kee[>er  of  plaintiff,  and  in  cliai^  of  its  busi- 
ness office  and  books  of  account  to  p-ji-uilt 
tUi-  a<'iendant  and  other  insurers  to  txiimine 
all  books  of  plaintiff.  In  accordance  with 
this  direction,  certain  books  were  pro- 
duced by  Palmer  for  the  inspection  of  de- 
fendant and  the  other  insurers,  but  none  of 
them  showed  the  cost  of  construction  or 
value  of  the  property  destroyed.  Upon 
being  informed  of  this  fact.  Shippee  stated 
to  defendant  and  the  other  insurance  com- 
panies that  neither  he  nor  any  of  plaintiff's 
officers  knew  of  any  ■  books  showing  the 
cost  of  construction,  or  had  ever  been  able 
to  ascertain  the  cost  of  construction,  of  the 
property  insured.  This  statement  was  made 
before  the  submission  to  arbitration,  but 
was  substantially  repeated  to  the  arbltra- 
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tors  at  fbe  time  of  ttieir  selection,— that  is, 
they  were  Informed  In  the  presence  of  Shlpa 
pee  that  such  statement  had  been  made  by 
Shippee,  and  that  they  must  look  dsewhere 
than  to  plaintiff  for  information  as  to  the 
cost  of  constructing  the  property  Insured; 
and  the  court  finds  that  "SUppee  did  not, 
nor  did  any  of  the  officers  of  said  plaintiff, 
know  the  cost  of  construction  or  value  of 
said  implements,  •  •  •  nor  did  ihey,  or 
any  of  them,  know  of  the  existence  of  any 
books  showing  such  cost  of  construction  or 
value,"  and  that  such  representations  were 
not  falsely  or  fraudulently  made  for  the 
pnrpose  of  defrauding  or  deceiving  defend- 
ant or  any  of  the  other  Insurers.  But  In  this 
connection  the  court  bolow  also  found  that 
prior  to  the  oestructlon  of  plaintiffs  prop- 
erty by  fire,  Palmer,  by  direction  of  plain- 
tiff's board  of  directors,  had  caused  to  be 
prepared  mventories  of  the  amount  of  ma- 
terial in  the  various  harvester  machines  de- 
stroyed by  fire,  and  had  caused  "estimates 
of  tiie  cost  of  said  machines  to  be  made, 
alt  for  the  purpose  of  informing  the  di- 
rectors of  pliimtiff  of  the  cost  of  construc- 
tion of  said  machines;  and  the  said  esti- 
mates, as  aforesaid,  had  been  written  out 
In  the  books  of  plaintiff,  •  ♦  ♦  and  said 
Iwoks  containing  said  estimates  were  in  said 
office,  and  In  the  care  and  custody  of  said 
Palmer,  at  the  time  thnt  he  was  directed 
to  show  to  the  defendant  and  plaintiff's 
other  insurers  all  the  books  as  aforesaid;" 
and  that  Palmer  had  also,  prior  to  the  fire, 
caused  to  be  made  and  recorded  in  the 
books  of  plaintiff  Inventories  purporting  to 
show  the  value  of  plaintiff's  stock  on  hand, 
and  the  said  books  were  in  the  office  of 
plaintiff  In  the  custody  of  Palmer  when  he 
was  directed  to  show  to  defendant  and  the 
other  insurers  the  books  of  plaintiff,  but 
that  "said  Palmer  did  not  exhibit  or  pro- 
duce for  the  examlnatlcm  and  Inspection  of 
the  defendant,  or  any  of  the  sold  other  in* 
surers,  any  of  the  books  containing  the  esti- 
mates of  the  cost  of  construction  or  In- 
ventories purporting  to  show  values  as 
aforesaid,  but  expressly  and  Intentionally 
withheld  the  same  from  their  inspection 
and  examination,  for  the  purpose  and  with 
the  Intention  that  they  should  not  see  that 
*he  cost  of  construction  and  value  of  the 
sold  machines  above  mentioned,  as  shown 
by  said  boolcs,  was  less  than  the  cost  of 
construction  and  value  of  the  same  as  stated 
in  the  claim  of  loss  by  plaintiff  presented 
to  defendant,  as  hereinbefore  found."  The 
court  below  also  found  that  defendant  and 
the  other  insurers  consented  that  the  arbitra- 
tors might  find  the  amount  of  plaintiff's  loss 
to  be  $90,000,  "because  of  the  absence  of  any 
book  or  books  of  accotmt  kept  by  plaintiff 
showing  the  cost  of  construction  or  value, 
and  the  previous  Inability  of  the  arbitrators 
•  •  to  agree  upon  an  umpire,  and  of 
the  inability  of  the  insurance  companies  to 
eBtabUsh  a  less  amoont  than  $00,000  as  the 


loss,  and  rather  than  go  to  a  lawsolt,  and 
acting  npon  the  statements  theretofore  made 
to  them  that  there  were  no  books  showing 
cost  of  construction  or  valne;"  and  "that. 
If  defendant  and  plaintiff's  other  insuren 
had  known  of  the  books  In  the  possession 
of  plaintiff  showing  cost  of  construction  and 
value,'*  they  would  not  have  given  such  con- 
sent We  think  also  the  findings  show 
the  actual  value  of  the  property  destroyed 
and  which  was  insured  1^  d^oidant  was 
very  much  less  than  the  amount  fixed  by 
the  award. 

It  would  seem  very  clear  from  these  facts 
that  the  conduct  of  Palmer  in  concealing 
from  defendant  the  books  and  inventories 
referred  to,  and  which  conduct  was  the  same 
In  effect  as  a  representatUm  that  there  were 
no  such  books  and  inventories  In  existence, 
was  a  substantial  inducement  to  the  action 
of  defendant  In  waiving  its  r^ht  to  hare  an 
appraisement  of  plaintiff's  loss  In  accordance 
with  the  terms  of  its  policy,  and  In  consent- 
ing that  such  loss  might  be  fixed  at  $90,000, 
without  any  examination  or  exercise  of  judg- 
ment upon  the  part  of  the  arbitrators.  In 
determining  whether  fraudnleoit  represen- 
tations or  concealments  are  material  to  the 
contract  sought  to  be  avoided  therefor,  the 
supreme  court  of  Maryland,  in  the  case  of 
McAleer  v.  Horsey,  35  Md.  439,  says:  "No 
better  rule  can  be  given  for  deciding  the 
question  than  this;  If  the  fraud  be  such 
that,  had  It  not  been  practiced,  the  contract 
could  not  have  t>een  made,  or  the  transac- 
tion-completed, then  It  Is  material  to  It;  but 
if  it  be  shown  or  mode  probable  that  the 
same  thhig  would  have  been  done  In  the 
same  way  If  the  fraud  had  not  been  practic- 
ed. It  cannot  be  deemed  materi;\l."  Tills 
same  rule  is  also  embodied  In  section  1569 
of  the  Civil  Code  of  this  state.  Nor  Is  it 
necessary,  in  order  to  avoid  a  contract  for 
false  representatlMis,  that  such  representa- 
ti«is  should  liave  been  the  sole  Inducement 
to  the  contract  Others  may  have  concurred, 
and  yet  the  party  npon  whom  the  deceit  was 
practiced  be  entitled  to  relief.  2  Pom.  Eq. 
Jur.  (2d  Ed.)  |  890;  Addington  v.  Allen,  11 
Wend.  375;  Reynell  v.  Sprye,  1  De  Gex. 
M.  &  G.  660;  Safford  v.  Grout  l-*0  Mass. 
20;  James  v.  Hodsden,  47  Vt  127;  Bigelow, 
Frauds,  p.  fl.  The  facte  as  found  by  the 
court  below  stated,  and  hereinbefore  stated, 
bring  this  case  squarely  within  the  rule  of 
the  foregoing  cases,  and  entitle  the  defend- 
ant to  be  released  from  ito  consent  to  the 
formal  award  If  plaintiff  is  affected  by  the 
fraudulent  conduct  of  Palmer.  The  plaintiff 
Inslste  that  the  fraudulent  concealment  oC 
-Kblch  defendant  complains  was  the  un- 
authorized and  willful  act  of  Palmer  alone, 
and  In  violation  of  the  instructions  given 
him  by  plaintiff  In  the  matter  of  exhibiting 
ite  books,  and  that  for  this  reason  the  plain- 
tiff should  not  be  held  responsible  for  such 
concealment  In  support  of  this  contention 
cases  are  cited  to  the  effect  that  where  tha 
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acts  of  an  ag«it  are  willful,  and  b^ond  the 
scope  or  limit  of  bis  emplc^ment.  tbe  prin- 
cipal Is  not  bound  thereby;  bat  ttila  case 
does  'not  fall  wltliln  the  principle  thus  in- 
voked. Palmer  was  the  agoat  and  repre* 
sentatlTO  vt  plaintiff.  He  was  plaintiff's 
chief  bo(^e^?er,  In  diarge  of  its  office  and 
bo(^,  and  was  the  person  to  whom  defend- 
ant was  referred  by  plaintiff  when  a  de- 
mand was  made  for  on  inspection  of  tbe 
books.  The  {dalntlff  could  only  act  in  the 
matter  ^trough  the  agency  oi  some  living 
person,  and  Palmer  was  the  person  selected 
for  that  purpose,  and  in  all  that  be  did  or 
omitted  to  do  In  the  matter  thus  referred  to 
him  he  was  acting  \4rithla  the  scope  of  his 
employment;  and  the  plaintiff,  as  bis  prin- 
cipal, Is  bound  by  his  acts  and  omissions  In 
tbe  performance  of  the  duty  intrusted  to 
him,  notwithstanding  he  may  have  disobey- 
ed tbe  Instructloi^  which  he  received.  Story, 
Ag.  p.  452;  Meehem,  Ag.  §  743;  Wolfe  v. 
Pugh,  101  Ind.  293.  And  most  certainly  the 
plaintiff  cannot  be  permitted  to  derive  any 
advantage  from  the  frand  of  its  agent  In 
the  manner  ot  transacttng  Its  business,  upon 
the  claim  tliat  sut^  conduct  was  not  author- 
ized by  it.  Bennett  v.  Judscm,  21  N.  Y.  239; 
Mechem,  Ag.  §  148.  Hie  finding  of  the  court 
btlow,  therefore,  that  Shippee  and  the  other 
directors  of  plaintiff  were  innocent  of  any 
personal  participation  In  the  fraud  of  Palm- 
er, and  (lid  not  themselves  make  any  rep- 
resentations or  oonocolments  with  intent 
to  deceive  and  defraud  defendant  and  the 
other  insurers,  is  immaterial,  and  does  not 
give  to  plaintiff  the  right  to  enforce  an 
agreement  which  the  court  finds  would  not 
have  been  made  but  for  the  fraud  of  Palmer. 

It  is  histly  claimed  by  plaintiff  that  the 
books  and  inventories  concealed  were  only 
the  estimates  of  Palmer,  and  were  Incorrect, 
and  had  never  been  approved  by  plaintiff, 
and  that  for  this  reason  tbe  defendant  was 
not  injured  by  their  nonproduction.  The 
court  below  found  **that  the  estimates  of 
the  cost  of  construction  of  the  said  machines 
as  entered  in  said  booKs  did  not  include  an 
allowance  for  Interest  upon  Investment  in 
the'  plant  of  plaintiff,  nor  for  salaries  paid 
to  its  superintendent  and  other  principal 
employes,  nor  for  power,  wastage,  or  tools, 
but  did  Include  an  allowance  of  10  per 
cent  over  and  above  estimated  cost,  in- 
tended to  cover  the  wear  and  tear  upon  the 
plant  of  plaintiff."  It  is  not  material  to  the 
question  under  consideration  to  determine 
wheUier  any  or  all  of  the  matters  referred 
to  in  this  finding  would  properly  enter  into 
the  cost  of  the  construction  of  the  property 
destroyed,  although  it  is  plain  that  some  of 
them  would  not.  It  Is  sufficient  to  say  that 
the  estimate  of  such  cost  was  made  by  the 
persOT  selected  by  the  plaintiff  for  that  pur- 
pose, and  the  court  finds  that  such  estimate 
was  made  pursuant  to  the  dh*eotion8  of  Its 
directors,  and  was  entered  In  the  books  ot 


jflalntlf^  and  kept  and  retained  by  It  In  its 
bnshiess  oBlae.  This  bdng  bo,  It  was  the 
duty  oC  the  plaintiff  to  e^ddUt  the  books 
containing  snch  inventories  and  estimates, 
wboi  requested  by  defendant,  and  It  could 
then  have  accompanied  the  same  with  sncb 
explanation  as  it  deemed  necessary  iu  regard 
to  the  method  adopted  in  arriving  at  such  efr- 
tlmated  cost,  and  it  would  thai  have  been  a 
matter  for  tbe  consideration  of  tbe  partie« 
whether  or  not  such  estimate  was  based 
upon  all  tbe  items  of  cost  which  should 
have  been  Included  therein.  Tbe  books 
would  have  afforded  some  information  to 
the  defendant,  and  to  that  information  It 
was  entitled,  not  only  under  the  terms 
the  policy  issued  by  it,  but  also  upon  the 
plainest  principles  of  right  and  fair  dealing; 
and  the  plaintiff  cannot  be  permitted  to  en- 
force an  agreement  which  the  court  found 
would  never  have,  been  made  but  for  the 
fraud  of  plaintiff's  agent  in  withholding 
such  information  from  the  defendant,— an 
agreement  by  which,  under  the  findings  of 
the  court,  as  we  construe  them,  tbe  defend- 
ant agreed  to  pay  more  than  the  value  qf 
the  property  destroyed. 

3.  The  judgment  or  decree  of  December 
19,  1890,  denying  to  defendant  tbe  relief 
demanded  in  what  Is  termed  Its  "cross  com- 
plaint," was  not  a  final  Judgment,  and  the 
attempted  separate  appeal  therefrom  must 
be  dismissed.  There  can  be  but  one  final 
judgment  in  an  action,  and  that  Is  one 
wlilch  in  effect  ends  the  suit  in  the  court  in 
which  it  la  entered,  and  finally  determines 
the  rights  of  the  parties  in  relation  to  the 
matter  In  controversy.  Elliott,  App.  Proc. 
§S  M,  91;  W.  U.  Tel.  Co.  v.  Locke,  107 
Ind.  0,  7  N.  B.  Rep.  579.  This  the  de- 
cree of  December  19,  1S90,  did  not  attempt 
to  do,  bnt  only  purported  to  dispose  of  one 
of  the  defenses  to  the  action.  Such  a  judg- 
ment is,  to  say  the  least,  irregular;  but,  as 
it  Is  merged  In  the  final  Judgment,  the  re- 
versal of  the  latter  will  also  operate  to  va- 
cate the  former.  The  appeal  from  the  so- 
called  decree  of  December  19,  1800,  la  dis- 
missed, and  the  appeal  from  the  final  judg- 
ment in  the  action  entered  on  January  7, 
1891,  will  be  reversed.  Judgment  reversed, 
and  cause  remanded  for  a  new  trIaL 

We  concur:  McPARLAND,  J.J  GA- 
ROUTTE.  J.;  HARRISON,  J, 


STOCKTON  COMBINED  H^itVESTER  & 
AUKICULTITIIAL  WORKS  v.  HART- 
FORD FIRE  INS.  CO.    <No.  J  1,68«.) 

(Supreme  Court  of  California.    June  0,  1893.) 

In  bank.  Appeal  from  superior  court.  Son 
Joaqniii  count}';   J.  G.  Swinnerton,  Judge. 

Action  by  the  Stockton  Combined  Harvester 
&  Agricaltnral  Works  against  the  Hartford 
Fire  InRiirance  Company.  Judgment  for  plain- 
tiff.   i>efeodant  appeals.  Reversed. 
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Uasgfai  *  Tsn  NeM,  (Paul  W.  Bennett  and 
las.  H.  Budd,  of  eonnsel,)  for  appellant.  W. 
U  Dndlcor  and  Baldwin  *  Campbell,  Cor  r«- 
tpondenc 

PER  OURIAU,  The  same  principlee  an- 
Doanced  b7  tu  fn  the  case  of  Stockton  Com- 
bined HarreBtn-  &  Agricnltural  Worka  t.  Olena 
VMS  loL  Co.,  33  Pae.  Rep.  633,  (No.  14.«86,) 
are  applicable  to  the  facts  disclosed  by  thia  ree- 
ord,  and  upon  the  anthortty  of  that  case  the  at- 
tempted appeal  from  the  judgment  or  decree  of 
December  1,  1890,  will  be  dismissed,  and  the 
final  Judffinent  eatered  In  the  action  on  jBouary 
7,  18U1,  reTWsed,  Jadsment  rerereed,  and  ap- 
peal from  decree  of  December  Id,  1890,  die* 
mlaaad. 


STOCKTON  COMBINED  HARVESTER  & 
AGKICULTURAIi  WORKS  t.  HAMBURG- 
MABGEBURO  FIRE  INS.  CO.  (Na  14,- 
687.) 

(Snpreme  Court  of  California.  June  9.  1893.) 

In  bank.  Appeal  from  snperlor  court,  San 
Joftqiiia  county;  J.  Q.  Swlniierton,  Judge. 

Action  by  the  Stockton  Combined  Harreeter 
ft  Agricultural  Worka  against  the  Hamborg- 
Madgeburg  Fire  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  appeala.  Re- 
Tcrsed. 

Hacgin  ft  Van  Nea^  (Paul  W.  Bennett  and 
Jae.  H.  Budd,  of  connael,)  for  appdlant  W. 
L.  Dudley  and  Baldwin  ft  Campbell,  for  re- 
spondent. 

PER  CUIUAM.  All  of  the  questioaa  to- 
Tolred  In  this  case  were  discussed  at  length  In 
the  opinion  filed  by  u*  in  Stockton  Combined 
Harvester  &  Agricultural  Works  t.  Glens  Kalis 
IQH.  Co.,  S3  Pac.  Rep.  633.  (No.  14,685,)  and 
upon  antbority  of  that  case  the  aeparate  ap- 
peal from  the  so-called  decree  of  December 
19.  1890,  win  be  dismissed,  and  the  final  Judg- 
ment rendcared  in  the  action  on  January  7, 
1801.  will  be  reversed.  Judgment  reversed, 
and  appeal  from  decrea  (rf  December  1%  1890^ 
dlimlaaedi 


STOCKTON  OOMBINKD  HARVESTER  ft 
AGRICULTURAL  WORKS  et  al. T.AMER- 
ICAN FIRE  INS.  CO.  OF  PHILADEL- 
PHIA.  (No.  14.68&) 

(Supreme  Court  of  California.  Jona  0,  1803.) 

In  bank.  Appeal  from  superior  court,  San 
Joaquin  connty;  J.  O.  Swinnerten,  Judge. 

Action  by  tnie  Stockton  Combined  Harreatar 
ft  Agricultural  Worlca  and  others  against  the 
American  Fire  Insurance  Com^oy  of  Phila- 
delphia. Judgment  for  plalnnfla.  Defmdant 
appeals.  Revnsed. 

Hazzin  ft  Van  Ness,  (Paul  W.  Bennett  and 
Jas.  H.  Budd,  of  counsel,)  for  appellant.  W. 
L.  Dndlegr  and  Baldwin  ft  Campbell,  fbr  re- 
■poDdentu 

PER  CURIAM.  TTpon  the  authority  of  the 
case  of  Stockton  Comoined  Harvester  ft  Agri- 
cultural Works  T,  Glens  Falls  Ins.  Co.,  33  Pae. 
R^.  633.  (No.  14.685.)  the  attempted  separate 
anneal  from  the  judgment  or  decree  of  Decem- 
ber 19,  1890.  will  be  dismissed,  and  the  final 
Judgment  In  the  action  entered  on  January  7, 
1891,  reversed.  Judgment  reversed,  and  appeal 
tnm  deena  ol  December  19, 189(^  dismissed. 


aOkl.  S96) 
SINGH  ▼.  XntTTBD  STATE8L 

(Snpreme  Court  of  Oklahoma.  July  20.  1893.) 

PswoRT — Wbat  CoNSTiTurns— Ikdiothbmt— D>- 
BOBiraoR  or  OrrkHsa— ADTBoniTf  or  Omcaa 
TO  AnMixtSTER  Oath. 

L  An  indictment  for  perjury  alleged,  Intef 
alia,  that  "a  certain  land  contest  was  pending; 
whertio  one  sought  to  have  the  homestead 
entry  of  one  B.,"  for  certain  described  land  in 
Oklahoma  territory,  "canceled  and  forfdted  to 
the  United  States,'*  and  that  defendant  false- 
ly testified  that  B.  entered  such  territory  priw 
to  12  o'clock  noon  on  a  certain  day.  BM  that, 
if  it  was  necessary  for  the  indictment  to  allege 
that  B.  had  an  entry  on  the  land  described  in 
the  indictment,  snch  fact  sufficiently  apiieared. 

2.  St.  Okla.  art.  2,  &  21,  (in  effect  Decem- 
ber 2.  1800,)  provides  for  the  taking  of  teett- 
mony  of  witnesses  by  deposition  before  a  pro- 
bate judge  in  cases  pending  before  United 
States  land  ofiicws.  Act  Cong.  March  3,  189L 
(Supp.  Rev.  Sl  U.  S.  0.  643.  {  17,  cl.  3,)  pro- 
Tides  that,  "In  addition  to  the  jurisdiction 
granted  to  the  probate  courts  and  jndgea  there- 
of in  Oklahoma  territory  by  tegiBlative  enact- 
ments, which  enactments  are  hereby  ratified, 
the  probate  judgoa  of  said  territory  are  hereby 
granted  such  jurisdiction  in  town-site  matters, 
and  under  such  regulations  as  are  provided  hT 
the  laws  of  the  state  of  Kaniaa."  Held,  that 
congress  intended  to  give  to  the  act  of  the  1^ 
islature  (article  2,  c  21)  the  same  force  and 
effect  as  if  originally  passed  by  the  former,  and 
that,  if  the  legislature  had  no  power  to  pass  it, 
the  ratifying  act  gave  it  perfect  vitality. 

3.  In  an  indictment  for  perjury  committed 
by  swearing  falsely  In  a  land  contest.  It  is  not 
neeessnry  that  it  appear  that  such  etmtcat  ham 
been  finally  determined. 

4.  Rev.  St.  U.  S.  &  IS,  I  800,  provides 
that  jurors  to  serve  in  the  United  States  courts. 
*in  each  state  respectively,"  ahall  hare  the 
aamo  qnalificatltHia  aa  Jurora  la  the  highest 
court  in  auch  states  and  do  drawn  In  the  mode 
practiced  therein,  and  snch  courts  may  "con- 
form the  designation  and  impaneling  of  Ju- 
ries" to  the  laws  and  usages  relating  to  jurors 
in  state  courts,  etc  Held,  that  such  statnte  ap- 
plied to  territories  aa  well  as  states,  and  that 
a  judge  of  a  United  States  court  in  Oklahoma 
tMTitory  could  lawfully  administer  an  oath  to 
a  Juror  on  his  voir  dire,  though  there  was  no 
statute  of  the  United  States  expressly  author- 
ising him  to  administer  It. 

6.  Even  in  the  absence  of  aectloD  800,  the 
court  had  authority,  under  ita  implied  power 
to  do  all  things  incident  to  the  proper  con- 
duct of  a  jury  trial,  to  administer  an  oath  tn 
and  examine  auch  juror  on  his  voir  dire,  and 
the  giving  of  false  testimwir  by  the  latt«-. 
tondiing  oia  qualifications  to  dt  aa  ■  Juror, 
was  perjury. 

Appeal  from  district  ooort;  Logsn  ooimt;: 
B.  B.  Green,  Judge. 

Walter  L.  Ftnch  was  conTieted  (tf  pojuij-. 
and  appeals.  AfBrmed. 

H.  R.  ThorstoD,  for  appeUant  Horac< 
Speed,  U.  &  Atty. 

DALB,  J.  This  Is  an  appeal  from  thi- 
United  States  district  court.  Bitting  in  Logan 
county.  The  action  In  that  court  was  brou^t 
by  the  United  States  against  Walter  L. 
Finch,  under  sectloD  5392  of  the  Revised 
Statutes  of  the  United  States,  charging  the 
defendant  with  the  crime  ctf  p^ury.  Tht! 
action  was  prosecuted  on  two  counts,  av 
shown  by  the  Indictment  flXed  In  tha 


Digitized  by  Google 


Okl.) 


FINCH  V.  UNITED  STATES. 


639 


The  case  was  tried,  and  defendant  con- 
victed on  both  coimts  of  the  indictment,  at 
the  September  term,  1892.  Upon  such  con- 
viction, said  defendant  was  by  the  court 
sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  two  years  on  the  flrat, 
and  for  four  years  on  the  second,  count 
Appeal  was  duly  perfected,  and  defendant 
brings  this  case  here,  and  asks  a  reversal 
of  the  judgment  of  the  lower  court,  upon  the 
following  grounds:  First,  because  the  first 
count  of  the  indictment  has  no  auction 
that  John  Backes  had  an  entry  on  the  land 
described  in  the  Indictment;  second,  the 
facts  are  insufficient,  as  stated  in  the  first 
count  of  the  indictment,  to  constitute  any 
public  offense  against  the  laws  of  the  United 
States;  third,  because  the  contest  out  of 
which  arose  the  assignment  of  perjury  In  the 
first  count  of  the  indictment  is  yet  unde- 
termined by  the  officers  of  the  land  depart- 
ment; fourth,  the  facts  stated  in  the  second 
count  of  the  indictment  do  not  state  facts 
sufficient  to  constitute  any  pifblic  offense 
known  to  the  laws  of  the  United  States; 
fifth,  the  court  erred  in  overruling  the  ap- 
plication made  by  the  defendant  for  a  cw- 
tlnnance. 

The  first  count  In  the  indictment  chaises 
the  defendant  with  having  testified  falsely 
before  one  John  S.  Calhoun,  probate  Judge 
uf  IjOgnn  county,  Okla.;  that  a  land  contest 
was  pending  before  the  United  States  land 
office  at  Gutlirle.  In  said  Logan  county, 
wherein  one  Wlllard  P.  Mitchell  sought  to 
have  the  homestead  entry  of  one  J<^  Backes 
canc^ed;  that  a  commls^on  to  take  the 
deposition  of  the  defendant,  Finch,  was  duly 
Issued  by  the  register  of  the  land  office, 
which  commission  was  directed  to  the  pro- 
bate Judge  of  Logan  county;  that  the  de- 
fendant. Finch,  appeared  before  said  probate 
Jud£e.  was  duly  sworn,  and  testified  that 
John  Backes,  d^endant  in  the  land  con- 
test, entered  the  territory  of  Oklahoma  prior 
to  12  o'clock  noon  on  April  22,  1889.  It  is 
also  alleged  tn  the  indictment  that  the  ques- 
tion as  to  whether  or  not  Backes  entered 
the  territory  of  Oklahoma  prior  to  12  o'clock 
noon  of  Aprli  22,  1889,  was  material  to  the 
issue  involved  in  the  trial  of  the  land  con- 
test, and  it  charges  the  defendant  with  hav- 
ing sworn  falsely  with  reference  to  such 
material  issue.  The  second  count  charges  the 
defendant  with  having,  upon  his  examination 
touching  his  qualifications  to  sit  as  a  Juror 
hi  the  case  of  United  States  vs.  Charles  W. 
Quisenberry,  sworn  falsely  with  reference 
to  his  knowledge  of  the  facts  and  parties  to 
said  cause;  that  said  cause  was  pending  in 
'the  United  States  district  court,  sitting  In 
Logan  count>,  Oklo.;  that  said  defendant, 
when  examined  on  his  voir  dire,  testified 
that  he  knew  nothing  whatever  about  the 
case  pending,  that  he  had  no  prejudices  or 
feeling  In  the  case,  that  he  had  not  formed 
or  expressed  any  opinion  as  to  the  guilt  or 
Innocence  of  said  Qnlaenberry,  etc.  It  Is 


alleged,  further,  in  the  Indictment,  that  all 
the  statements  so  sworn  to  were  false. 

Considering  the  assignments  of  error  as 
they  are  presented,  we  find  that  the  first 
ground  of  error,  as  alleged,  Is  not  well  taken. 
It  is  claimed  that  the  Indictment  has  no  al- 
legation that  John  Backes  bad  an  entry  on 
the  land  described  in  such  Indictment.  Even 
if  this  were  essential  to  the  validity  of  the 
indictment,  an  examination  of  such  Instru- 
ment shows  that  such  an  allegation  appears 
with  sufflclMit  CMTtalnty  to  apprise  the  de- 
fondant  of  that  fact  Examining  the  first 
count  of  the  Indlctm^t  the  following  lan- 
guage will  be  found:  "A  certain  land  cotx- 
test  was  pending,  wherein  one  Wlllard  P. 
Mitchell  sought  to  have  the  homestead  entry 
of  one  John  Backes,  for  the  northeast  quar- 
ter of  section  twenty-one,  etc.,  canceled 
and  forfeited  to  the  United  States."  Here 
Is  an  express  allegation  to  the  effect  that 
the  land  contest  was  instituted  for  the  pur-  * 
pose  of  having  the  entry  of  John  Backes 
canceled.  The  entry  Is  described  as  having 
been  made  upon  a  certain  tract  of  land,  and, 
In  our  opinion.  If  it  were  necessary  to  set 
forth  the  fact  that  Backes  had  an  entry 
on  the  land  described  in  the  indlctm^t,  tbe 
same  suffldently  appears  therein. 

The  second  ground  of  error,  as  alleged, 
calls  into  question  the  validity  at  article  2, 
c.  21,  of  the  Statutes  of  Oklahoma,  and  the 
subsequent  act  of  congress,  found  In  sec- 
tion 17,  c  543,  ratifying  the  same.  The 
legislature  of  Oklahoma  passed  a  law,  which 
took  effect  December  2,  1890,  and  whidi, 
among  other  things,  provided  for  issuing 
commissions  from  the  different  land  c^ces 
In  this  territory  to  take  the  d^osltions  of 
witnesses;  such  commission  to  be  directed 
to  a  district  judge,  or  commissioner  of  depo- 
sitions in  the  district  coiurt,  or  to  the  Judge 
of  a  coimty  or  probate  court  The  act  fur- 
ther provides  that  the  officer  to  whom  the 
commission  is  directed  shall  have  power  to 
compel  the  attendance  of  witnesses,  and  to 
compel  them  to  testify,  and  shall  have  power 
to  administer  an  oath  to  the  witnesses,  and 
further  provides  for  reducing  the  testimony 
to  writing,  and  the  transmission  of  the  same 
to  the  land  office  from  whence  the  commis- 
sion Issued.  Clause  3.  $  17,  c.  543,  found  In 
the  supplement  to  the  Revised  Statutes  of 
the  United  States,  which  act  was  passed  and 
took  effect  March  3,  1891,  reads  as  follows: 
"Provided,  that  In  addition  to  the  Juris- 
diction granted  to  the  probate  courts  and 
judges  thereof  in  Oklahoma  territoiy  by  legr 
Islatlve  enactments,  which  enactments  are 
hereby  ratified,  the  probate  Judges  of  said 
territory  are  hereby  granted  sudi  jurlsdlc* 
tlon  In  town-site  matters,  and  under  such 
regulations  as  are  provided  by  the  laws 
of  the  state  of  Kansas."  By  the  passage 
of  this  ratifying  act,  congress  clearly  In- 
tended to  give  to  the  act  of  the  legl^ture 
the  same  toxce  and  effect  as  If  passed  orlg- 
Innilr  br  coQgress.  It,  as  contended  by 
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appellAnt,  the  legislature  of  Oklahoma  had 
no  power  to  pass  the  law  lu  question,  the 
act  of  congress  ratU^lng  the  same  gave  to  It 
all  the  TitaUty  it  would  have  had  if  it  had 
first  found  expression  In  congress.  Beyond 
queetion.  the  lawmulcing  power  may  pass  a 
statute  giving  the  force  of  law  to  an  instru- 
ment, previous  statute,  or  document,  without 
setting  it  forth  at  length.  It  is  sufficient  if 
it  cau  be  made  certain.  7  Lawson,  Rights 
&  Kern.  I  3758,  and  authoriUes  there  cited. 
This  has  frequently  been  done  by  congress, 
and  no  further  example  need  t>e  cited  tlian 
section  11  of  our  organic  act  This  being 
true,  it  will  be  seen  that  the  statute  of  Olda- 
homa  v/hich  makes  provisions  for  the  tak- 
ing of  testimony  of  witnesses  b^ore  a  pro- 
bate Judge  in  cases  pending  before  United 
States  land  (^cers  is  not  alone  a  law  of  Ok- 
lahoma, but  such  statute  is  a  law  of  con- 
gress; and  it  further  follows  that  false 
*  BWKiring  by  the  defendant,  as  set  oat  In  the 
Indictment,  le  dearly  within  section 
the  law  nnder  wbicti  the  Indictment  was 
framed. 

The  third  ground  upon  which  a  reversal  is 
asked  may  be  dismissed  by  stating  that  it 
Is  not  necessary  ttiat  the  lajid  contest  should 
have  been  determined  1^  the  land  depart- 
ment before  a  proaecuUon  fbr  the  crime  of 
perjury  may  be  Instituted.  Tb»  crime  Is 
complete  when  the  act  Is  done,  and  has  no 
'  relation  whatever  to  the  result  of  the  con- 
test for  the  land. 

The  fourth  ground  for  the  reversal,  as 
stated,  raises  the  question  as  to  whether  or 
not  the  crime  of  perjury  will  lie  against  a 
person  who,  on  his  TOlr  dire,  testiiies  false- 
ly. Under  the  laws  of  congress,  there  is  no 
express  provition  prescribing  an  oath  for 
Jurors.  Secti<ni  SHXy,  c  15,  Uev.  St  V.  S., 
provides  tliat  "Jurors  to  serve  In  tlie  courts 
of  the  United  States,  In  each  state  respec- 
tively, shall  have  the  same  qualifications 
*  *  *  as  Jurors  of  toe  highest  court  of 
law  in  such  states  may  have  *  *  *  at  the 
time  what  Budi  jurors  tor  services  in 
courts  of  the  United  States  are  summoned: 
and  they  shall  be  designated  by  ballot,  lot, 
or  otherwise,  according  to  the  mode  of  form- 
ing such  Juries  then  practiced  In  mdh  state 
court,  BO  far  as  such  mode  may  be  practical 
ble  by  the  ooorts  of  the  United  States,  or 
the  officers  thereof.  And  tor  this  purpose. 
the  said  courts  may,  by  rule  or  order,  con- 
form the  designation  and  impaneling  of  Ju- 
ries, in  sulHstance,  to  the  laws  and  usages 
retatli^  to  Jurors  In  state  courts,  from  time 
to  time  in  force  in  muA  state."  In  the 
foregtring  we  find  an  express  direction 
by  cmgress,  to  the  United  States  courts 
througAioat  the  territory  of  this  government, 
to  impanel  Juries  according  to  laws  and 
nsoges  of  the  locality  where  the  case  Is 
tried.  That  the  section  above  referred  to 
applies  as  well  to  territories  as  states  can- 
not be  questioned.  It  is  deariy  intended  to 
apply  to  the  impondlns  and  selection  of  ju- 


ries in  all  United  States  courts.  For  the 
purpose  of  trying  United  States  coses,  -  or 
crimes  against  the  laws  of  the  United  States, 
the  court  sitting  in  the  case  where  the  per- 
jury is  alleged  to  have  t>eea  committed  was 
a  United  States  court,  made  such  by  the  or^ 
ganic  act  of  this  territory.  Under  section 
800,  supra.  It  was  the  duty  of  sudx  oourt 
to  comply  with  the  laws  and  usages  of  the 
statutes  of  Oklahoma  in  Ipipaneling  the 
Jury,  in  so  far  as  such  laws  and  usages 
do  not  conflict  with  United  States  statutes. 
In  the  case  of  U.  S.  v.  BaUey,  9  Pet  238, 
the  stqireme  court  tiad  under  consideration  a 
question  as  to  whether  or  not  perjury  oould 
be  assigned  npoo  a  false  afildavit  taken  be- 
fore a  state  magistrate,  authorized  to  ad- 
minister oaths  In  pursuance  of  a  r^ulation, 
or  In  conformity  to  the  usage,  of  the  trees- 
nry  department  In  that  case  It  was  admit- 
ted that  there  was  no  statute  of  the  United' 
States  whidi  expressly  authorized  any  Jus- 
tice of  the  peace  of  a  state,  or  any  <a&c&r  of 
the  national  government  Judicial  or  other- 
wise, to  administer  the  oath.'  But  It  was 
shown  that  the  secretary  of  ttie  treasury 
had  established  a  regulation  authorizing  affi- 
davits made  before  any  Justice  of  the  peace 
of  a  state  to  be  oonridered  in  proof  of 
claims;  and  In  dlscusslns  the  provisions  of 
an  act  similar  to  section  5392,  under  con- 
sideration, the  court  says:  "And  we  think 
that  such  an  oath,  aumlnlstered  under  such 
circumstances,  wouid  d^ly  be  wltiiln  the 
provisions  ot  the  act  of  1823.  That  act 
does  not  create  or  punish  the  crime  of  per- 
jury, technically  considered,  but  It  creates 
a  new  and  substantive  offense,  of  false 
swearing,  and  punishes  It  in  the  same  man- 
ner as  perju-y.  The  oath,  therefofe,  need 
not  be  administered  In  a  Judidal  proceed- 
ing, or  In  a  cose  of  whldt  the  state  magis- 
trate, under  the  state  laws,  had  Judidal 
jurisdiction,  so  as  to  make  the  false  sweaiv 
ing  perjury.  It  will  be  sulfldent  that  It 
might  t>e  lawfully  administered  by  the  mag- 
istrate, and  was  not  In  violation  of  bis  oiBL- 
dal  duty."  It  wUl  be  seen  from  the  taxe- 
going  quotation  that  tlie  section  under  con- 
sideration has  a  broader  significance  than 
that  usually  accorded  to  it;  that  a  proseco- 
tloh  imder  the  same  may  be  had  whoi  tibe 
oath  Is  lawfully  administered  by  an  <^c^ 
who  does  not  act  in  violation  of  his  <^lclal 
duty.  No  express  authority  bavlhg  beoi 
given  by  any  hiw  of  the  United  States  for 
administering  the  oath  in  the  case  rmdee 
consideration,  the  questitm  presented  Is,  did 
the  court  tuive  an  implied  power  to  require 
the  defendant  to  take  an  oath  wh«i  exam- 
ined upon  his  voir  dire?  If  such  power  ex-' 
Ists  in  the  court  it  must  follow  that  If  the 
defmdont  swore  falsely  he  could  be  prose- 
cuted under  section  5392.  In  Uie  case  of 
U.  S.  T.  Bailey,  supra,  in  discussing  the  Im- 
plied power  of  officers  to  admbUstrar  oaths, 
the  court  says:  "It  Is  a  g«ieral  prindple  of 
law.  in  the  construction  of  ail  powers  of  this 
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tort;  fbat  vlien  tlw  cud  !■  raanlred  ttae  ap- 
propriate meana  are  glroi."  In  tbe  case 
under  consideration  the  court  was  dotlied 
wlUi  the  power  to  try  the  iasne  joined.  Neo- 
esaarlly  Inddoit  to  a  proper  trial  of  the 
cause  was  the  impaneling  of  the  Jury,  the 
examination  tonotiUig  th^  quallflcations  to 
•it  as  Jurors  to  try  such  cause,  and  all  steps 
ttniany  taken  to  preswre  to  the  defendant 
a  trial  a  Jury  of  fair  and  Imparlal  men. 
The  Impartially  of  the  jurors  must  be'  de- 
termined aa  an  Incidoit  to  an  Impartial  trial, 
to  the  accomplishment  of  whldi  end  the 
court  is  bound.  In  order  to  more  certainly 
determine  who  the  proper  men  were  to  sit 
as  jurors  in  the  case,  it  became  necessary 
for  the  court  to  exercise  the  power  of  com- 
pelling the  jurors  to  tmthfully  answer  ques- 
tions touching  their  Interest  in  the  result  of 
the  cause.  For  that  purpose  the  oath  was 
lawfully  administered,  under  the  direction 
of  tiie.«onrt,  to  the  defendant,  in  this  case. 
But  we  do  not  rest  our  Judgment  entirely 
upon  the  case  of  D.  S.  t.  Bailey,  supra. 
In  the  case  of  17>  S.  t.  Nlckeraon,  17  Ho>w. 
204,  and  in  Territory  t.  WeUer,  2  N.  M.  470, 
the  same  principle  is  affirmed.  We  there- 
fore find  that  both  by  the  language  of  sec- 
tion 800,  Rer.  Bt  U.  a,  as  well  as  by  a 
power  Incident  to  the  court  which  tried  the 
cause,  the  oath  upon  which  the  irerjury  Is 
assigned  was  lawfully  administered,  and 
that  the  giving  of  false  testimcmy  in  tiis  ex- 
amination touching  his  quallflcations  to  sit 
as  a  juror  Is  an  indictable  offense,  under  the 
law. 

The  last-mentioned  ground  for  reversal  is 
not  urged  in  the  brlet  uf  the  plaintiff  in  er- 
ror, and  we  have  no  means  of  determining 
tn  what  particular  counsel  assumed  that  the 
court  erred  in  refusing  to  gnmt  a  continu- 
ance upon  the  application  of  the  defendant 
An  examination  of  the  transcript  fails  to 
disclose  material  error  upMi  the  part  of  the 
court,  and  we  must  conclude,  therefore,  that 
the  objection  ui^cd  is  not  well  taken. 

The  Judgment  of  the  district  court  la  at- 
flrmed. 


(»  Or.  S92) 

MING  TUB)  et  si.  v.  COOS  BAT.  B.  ft  B.  R. 

&  NAV.  CO. 

(Supreme  Court  ^  Oregon.  July  lA,  1808.) 

HscBAHica'  LiSNs— Law  amd  Eqvitt. 

Under  the  provlirionB  of  the  Code  retain- 
tng  the  distinction  Iwtween  suits  in  equity  and 
actions  at  law,  though  abolisblDg  the  distino- 
tioD  in  the  forms  of  action,  where  the  complaint 
in  a  salt  to  enforce  a  mechanic's  lien  fails  to 
state  a  caoM  of  suit,  it  cannot  be  retained  and 
treated  as  an  setioD  (or  the  money. 

Appeal  from  (dmdt  oourt.  Coos  county;  U. 
L.  Pipes,  Judge. 

Suit  by  Ming  Tue  and  others  against  the 
Coos  Bay,  Roseburg  &  Eastern  Railroad  & 
Navigation  Company.  Complaint  was  dls- 
nlaaed,  and  plalntilfa  appeal.  Affirmed. 
«^.no.l3— 41 


X  IL  SgUn  and  Bttll  &  CSeary,  for  appd- 
lants.  J.  A  iQray  and  J.  W.  Bamilton,  for 
reapoident; 

LOBD,  a  1.  Olils  to  s  anlt  tn  eqnlty  to 
foreclose  a  mechanlo'e  Uaa  tor  labor  for* 
nlshed  and  perftwmed  In  the  oonstmotlMi  of 
the  defendant's  railroad,  "inie  drtmdant  de- 
murred to  the  complain^  on  tiie  ground  that 
it  did  not  state  facts  suffldoit  to  constitute 
a  cause  of  suit,  which  demurrer  the  court 
sustained,  and,  the  plaintUb  refusing  to  fur- 
ther plead,  the  court  rmdered  judgment  dis- 
missing the  complaint,  ftom  whtffli  judgment 
this  appeal  is  taken. 

The  oontention  for  the  plaintiffs  la  that, 
even  if  the  complaint  faUs  to  set  out  a  case 
tor  equitable  cognizance,  it  Is  sufficient,  tor 
the  recovery  of  the  money  due  for  labor  per- 
formed, as  a  cause  of  action,  and  hence  that 
the  court  erred  In  dismissing  the  snit  In 
the  practice  codes  of  nearly  all  the  states, 
not  only  the  old  forms  of  action,  but  the  dis- 
tinction between  actions  at  law  and  suits  In 
equity  has  been  abolished.  In  this  state  the 
dlstinctim  heretofore  existing  iMtween  forms 
of  actions  at  law  la  abolished,  (Hill's  Ann. 
Code,  I  1.)  bnt  proceedings  In  equity  are  stUl 
kept  distinct  from  actions  at  law,  (Id.  c.  5. 
tit  "Suits  in  Equity.")  In  this  respect,  our 
code  system  differs  from  the  code  ^stem  of 
many  other  states.  In  our  practice,  a  suit  is 
In  equity,  and  relates  to  something  of  equita- 
ble, as  distinct  from  legal,  cognizance.  Sec- 
tion 380,  Hill's  Ann  Code,  provides  that  "the 
enforcement  or  protection  of  a  private  right, 
or  the  prevention  of  or  redress  for  an  Injury 
thereto,  shall  be  obtained  by  a  suit  in  equity 
In  all  cases  where  there  Is  not  a  plain,  ade- 
quate, and  complete  remedy  at  law,"  eta 
"The  absence  of  a  plain,  adequate  remedy  at 
law,"  Swayne,  J.,  said,  "affords  the  only  test 
of  equitable  Jurisdiction,  and  the  application 
of  this  principle  to  a  particular  case  must 
depend  altogether  upon  the  character  of  the 
case,  as  disclosed  In  the  pleadings."  Watson 
T.  Sutherhind,  5  WalL  7».  The  Jurisdiction 
in  equity  and  law  is  distinct  and  independ- 
ent Where,  therefore,  there  Is  a  plain,  ade- 
quate, and  complete  rraiedy  at  law,  a  court 
of  equity  is  without  jurisdiction  to  grant  re- 
lief. If  the  cause  of  action  involves  a  purely 
legal  right.  It  can  only  be  prosecuted,  and 
tried  at  law.  m  Phlpps  r.  K^,  12  Or.  216. 
6  Pae.  Rep.  707.  It  to  said:  "A  strictly  legal 
right,  unaffected  any  eqnltaUe  Incident 
for  which  there  to  a  legal  remedy,  adequate 
and  speedy,  -for  its  enfOrcemoit  ot  protec- 
tion, to  not  pn^erly  a  sabject-matter  within 
the  Intimate  province  of  equity,  and  of 
which  equity  could  take  cognizance  without 
depriving  the  defratdant  of  Ids  constitutional 
ri^ts  to  a  trial  by  jury.**  The  distinction  be- 
tween actions  and  suits  to  not  aboUahed  by 
our  Code.  In  Beacannon  r.  Uebe,  11  Or. 
446,  S  Paa  Rep.  273,  it  was  claimed  that  our 
Code  had  so  blended  law  and  equity  that  it 
the  facts  alleged  in  the  complaint  showed  a 
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cause  cognizable  In  eqolty,  although  It  was 
brought  as  an  action  at  law,  the  court  ought 
not  to  dismiss  It,  but  retahi  and  try  it  aa  a 
Boit;  but  the  court  refused  to  accede  to  this 
Tiew,  Thayer,  J.,  saying:  "Our  Code,  I  think, 
preserves  the  forms  of  actions  and  salts  as 
distinct  from  each  other.  There  may  be  no 
very  good  reason  why  the  distinction  has 
been  retained,  but  It  is  too  strongly  Indicated 
In  the  Code  to  be  ignored  by  the  courts;  and 
any  change  made  In  the  practice  In  that  par* 
tlcular  must  be  effected  by  the  l^slatire 
branch  of  the  gOTermnent.  Litigants,  in  my 
opinion,  will  be  compelled  at  their  peril  to 
elect  as  to  which  of  the  two  Jurisdictions 
they  will  r^ort  to  for  r^ef,  so  long  as  the 
present  line  of  partition  between  them  Is 
kept  up."  When,  therefore,  the  plaintiffs, 
being  In  equity,  failed  to  state  in  their  com- 
plaint a  cause  of  suit,  notwithstanding  they 
may  have  stated  a  cause  of  action,  the  court 
had  no  Jurisdiction  to  retain  and  try  such  ac- 
tion, but  was  bound  to  dismiss  the  suit,  and 
leave  the  plaintiffs  to  prosecute  their  action, 
if  they  have  one,  at  law.  There  was  no  er- 
ror* and  the  decree  must  be  affirmed. 


(U  Or.  4M) 

SMITH  v.  KELLT,  Sheriff,  et  a!. 

Oupreme  Conrt  of  Oregon,  July  10, 1893.) 

Taxatius— State  Boahd  of  KqualiZ4Tius— Keaij 
FitoPBRTT  —  Classification  —  Mobtuaobs— iN- 
cbbasb  or  AMBSflfiii  Valcatio:!  —  Statutes  — 
Rrpbal— Savinq  Clausb  in  BUBSBttUKMT  Act. 

1.  Laws  1891,  p.  182.  7,  8.  relating  to 
the  state  board  of  equalisation,  provide  that  in 
equalizing  the  valuation  of  property  as  assessed 
in  the  different  counties  it  sball  consider  real 
estate,  Includiog  town  and  city  lots,  and  per- 
Bouai  property,  separately;  and  tliat  the  board 
shall  add  to  or  subtract  from  the  "afCKre^ate 
valuation"  of  the  real  and  several  classes  of 
oersonal  property  of  every  county,  which  tb^ 
believe  to  be  valued  below  or  above  its  true 
vahie  in  roooey,  such  p»  centum  in  each  case 
as  will  bring  it  to  such  true  value.  Section  3 
provides  that  each  member  of  the  board  shnll 
talce  an  oath  that  be  will  equalize  all  tbe  prop- 
erty,  both  real  and  personal,  as  enumerated  on 
the  equalized  assessment  rolls  of  the  several 
counties.  By  Code,  S|  2770,  2771.  2773,  real 
estate  is  divided  Into  three  classes:  (1)  City, 
village,  and  town  property,  which,  if  divided 
into  lots  and  blocks,  shall  be  separately  de- 
scribed on  the  assessment  roll;  (2)  morli;n^;es, 
deeds  of  trust,  contracts,  or  obligatioas  wliereby 
land  situated  in  more  than  one  county  is  made 
security  for  payment  of  a  debt;  and  (3)  all 
otht^  real  property.  HeM.  that  real  property, 
for  Oie  purposes  of  taxation,  constitutes  more 
than  one  class  of  property;  and  the  authority 
of  the  state  board  of  equalization  to  increase 
assessmeuts  is  not  limited  to  the  aggregate 
valufilian  of  real  property,  but  It  may  Increase 
the  a8a('ss(*d  valuation  of  mortgages  separate- 
ly as  fouud  on  the  assessment  roll. 

2.  The  real  and  personal  property  of  M. 
county  were  assessed  at  50  pet  cent,  of  their 
true  cash  value,  according  to  the  judcment  of 
the  assessor.  The  state  board  of  equalization 
increased  the  assessments  on  lands  and  city 
and  town  Iota  15  per  cent.,  and  on  mortgages 
100  per  cent.,  of  such  assessed  valuation.  Ueld, 
that  the  statutes  authorizing  such  increase  were 
not  in  contravention  of  Const,  art.  9,  §  1,  which 
provides  for  a  just  and  uniform  valuation  of 
all  property  for  the  purposes  of  taxation. 


8.  ]bi  an  acHon  to  enjoin  the  collection  of 
taxes  on  a  mortgage  at  such  increased  valua* 
tiooj  it  appeared  that  the  state  board  of  equal* 
ization  adopted  a  resolution  to  equalize  real 
property  at  its  fair  value  in  money,  and  that 
the  members  of  the  board  visited  several  coun- 
ties, and  endeavored  to  so  eqoalixe  it  Held 
that,  in  the  absence  of  evidence  showing  any 
willful  intent  or  arbitrary  act  on  the  part  of 
the  board  in  mailing  such  Increase  to  discrimi* 
nate  against  the  holders  of  mortgages,  an  in- 
junction should  not  tie  granted. 

4.  Hill's  Code,  §§  2730.  2735-2737,  2753- 
2757,  known  as  the  "Mortgage  Tax  Law,"  were 
repealed  by  Act  Feb.  10,  1893.  (Laws  1893. 
p.  6.)  without  any  saving  clause  as  to 
taxes  then  due  on  mortgages.  Act  Feb.  21, 
1803,  (Laws  1893,  p.  85.)  provided  that  the 
taxes  for  the  year  1802  should  be  collected  in 
the  same  manner  tliat  tbey  were  collected  prior 
to  the  meeting  of  the  le^uature.  Each  act  had 
an  emergency  clause,  and  went  Into  immediate 
effect.  Held,  that  the  two  acts  should  be  con- 
strued together,  and  as  if  constituting  one  act, 
and  that  the  remedy  for  collecting  such  taxes 
was  not  destroyed  by  reason  of  the  absence  of 
the  saving  clause  from  the  repealing  act 

Appeal  from  drcult  court,  Multnomah 

coimty;  L.  B.  Steams,  Judge. 

Action  by  J.  E.  Smith  against  Penumbra. 
Kelly,  as  sheriff,  and  Multnomah  county, 
to  enjoin  the  collection  of  certain  taxes. 
From  a  Judgment  dismissing  the  complaint, 
plaintiff  appeals.  AfQnned. 

Tho  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MOORE,  J.: 

This  ts  a  suit  against  Multnomah  cotinty 
and  its  sheriff  to  perpetually  enjoin  the  col- 
lection of  a  tax  levied  upon  a  mortgage 
taken  by  plaintiff  as  security  for  the  paymait 
of  $9,000  upon  real  property.  The  com- 
plaint alleges  that  all  real  and  personal 
property  in  said  county  was  assessed  at 
50  per  cent  of  its  true  cash  value,  and  tliat 
the-  assessment  roll  was  examined  and  ap- 
proved by  the  county  board  of  equalization 
at  such  valuation,  but  that  the  state  board 
arbitrarily  Increased  the  assessment  upon 
the  real  property.  Including  city  and  town 
lots,  to  65  per  cent,  and  upon  mortgages  to 
100  per  cent.,  of  such  true  cash  value;  that 
the  county  clerk.  In  making  the  tax  roll  of 
said  county.  Inserted  the  value  so  increased, 
extended  the  tax  thereon,  attached  a  war- 
rant thereto,  and  placed  It  In  the  hands  of 
the  sheriff  for  collection;  that  plaintiff's 
mortgage,  by  said  Increase  In  the  valuation, 
was  taxed  at  $175.50,  but  should  have  been 
no  more  than  $104.07,  which  sum  he  tendered 
the  sheriff  In  full  satisfaction  of  the  tax 
thereon,  but  that  said  officer  refused  to  ac- 
cept tlte  tender;  and  that  the  tax  creates  a 
cloud  upon  the  plaintiff's  mortgage.  To  pre- 
vent the  collection  of  this  allegetl  overcharge 
he  prayed  the  injunction.  The  answer  denied 
tliese  material  all^aUons,  and  the  case,  be- 
ing at  Issue,  was  tried  by  the  court,  and  a 
decree  rendered  dismissing  the  complain^ 
from  which  tbe  plaintiff  appeals. 

He  contends— First,  that  the  state  board  of 
equalization  had  no  authority  to  classify 
mortgages  for  taxation  separate  from  real 
estiite;  second,  that  if  such  power  were 
glT^  it  would  be  In  contraTention  of  seo- 
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tion  1,  art  9,  ot  the  oonstltotloii,  and  that 
aa  assessment  upon  such  clas^ficatloa  would 
be  void;  tbird.  that  the  evidence  shows  that 
the  state  board  of  equalization  assessed 
his  mortgage  at  a  higher  per  centum  than 
other  real  estate  In  said  county;  and, 
fourth,  that  there  ia  now  no  law  under  which 
a  mortgage  upon  real  estate  can  be  assessed, 
or  taxes  levied  or  collected  thereon. 

Geo,  H.  Wlillams  and  W.  D.  Fenton,  for 
appellant.  Geo.  E.  Chamberlain,  Atty.  Gen., 
and  John  Hall»  Dep.  Dist  Atty.,  for  re- 
spondents. 

MOORE,  J.,  (after  stating  the  facts.)  1. 
Section  7  of  the  act  creating  the  state  board 
of  equalization  provides  that  said  board. 
In  equalizing  the  valuation  of  property,  as 
assessed  in  the  different,  counties,  shall  con- 
sider real  «itate,  including  town  and  city 
lots,  and  personal  property,  separately;  and 
section  8  of  said  act  provides  that  said 
board  in  the  pei'foruiance  of  its  duties  shall 
add  to  or  subtract  from  the  aggregate  val- 
uation of  the  real  and  several  Idnds  or 
classes  of  personal  properly  of  every  count^- 
whlch  they  believe  to  be  valued  below  or 
above  the  true  and  fair  value  thereof  in 
money  such  per  centum  in  each  case  as  will 
bring  the  same  to  its  true  and  fair  value  in 
money.  Sess.  liaws  1891,  p.  182.  Prom 
these  sections  appellant  contends  that  there 
is  but  one  class  ot  real  property,  and  the 
state  board  of  equalization  had  no  authority 
to  make  any  change,  except  in  the  aggre- 
gate value  thereof.  The  general  rule  for 
the  interpretation  of  ambiguous  statutes  Is 
to  give  them  such  construction  as  shall  sup- 
press the  mischief  and  advance  the  remedy, 
putting  down  all  subtUe  Inventions  and  eva- 
dons  for  continuance  of  the  mLschlef,  and 
adding  force  and  life  to  the  cure  and  rem- 
edy, according  to  the  true  intent  of  the  mak- 
ers of  the  act.  Parkinson  v.  State,  74  Amer. 
Dec  522.  The  manifest  object  and  intent 
of  the  legislature  in  creating  the  state  board 
of  equalization  was  to  secure  uniformity  of 
assessment  of  the  different  classy  of  taxa- 
ble property  between  the  several  counties. 
The  tax  levy  for  state  purposes  being  uni- 
form over  the  whole  territory,  and  based 
upon  the  volura  fixed  by  the  county  as- 
sessor as  approved  by  the  local  board,  if 
that  officer  could  imdervalue  proper^,  not- 
withstanding the  law  requires  him  to  as- 
sess it  at  its  full  cash  value,  (Code,  S  2770,) 
the  amount  of  state  taxes  collected  thereon 
would  J»  correspondingly  low,  and  the  temp- 
tation would  present  Itself  to  each  county 
assessor  to  undervalue  property  so  that  his 
county  might  escape  the  payment  of  as 
much  aa  possible  of  its  state  taxes,  while 
a  hl^  rate  of  taxation  for  coimty  purposes 
(x>uld  be  computed  upon  a  low  assessment, 
and  thus  meet  the  demands  of  the  county. 
Such  a  method  would  seem  to  offer  a  pre- 
mium to  that  county  whose  assessor  made 


the  lowest  assessment  of  property.  The  leg- 
islatiu^  created  the  state  board  of  equaliza- 
tion to  suppress  the  mischi^  that  might 
posalMy  arise  from  such  a  system  of  as- 
sessm^t,  and  provided  the  remedy  by  equal- 
ization among  the  several  counties.  Anoth- 
er rule  of  iuterpretatian  is  that  all  the  sec- 
tions of  a  statute  shall  be  considered  to- 
gether, so  as  to  harmonise  and  give  effect 
to  each  clause  if  possible.  Section  3  of  the 
act,  supra,  prescribes  tne  oath  of  office  re- 
quired of  the  members  of  the  board,  and  each 
swears  that  he  will  equalize  all  the  prop- 
erty, both  real  and  personal,  as  «iumerated 
upon  tbe  equalized  county  assessment  roLs 
of  the  several  counties  of  the  state.  Real 
estate  is  divided  into  three  classes:  (1)  City, 
village,  or  town  property,  which.  If  divided 
into  lots  and  blocks,  shall  be  separately  de- 
scribed on  tbe  assessment  roll,  (Code,  §§ 
2770,  2771;)  (2)  mortgages,  deeds  of  trust, 
contracts,  or  obligations  whereby  land  sit- 
uated in  no  more  than  one  county  Is  made 
security  for  the  payment  of  a  debt;  and 
(3)  all  otbffl-  real  property,  which  Is  to  be 
described  by  legal  subdivislona,  or  In  such 
manner  as  to  make  the  description  cer- 
tahL  Sections  2770,2773.  These  three  class- 
es are  enumerated  on  the  assessment  roll 
by  the  county  assessor,  and  the  members  of 
the  state  board  of  equalization  swear  that 
they  will  equalize  them  among  the  several 
counties.  If  -appellant's  contention  were 
true  that  the  several  kinds  of  real  property 
constituted  but  one  class,  and  either  kind 
was  assessed  in  the  judgment  of  the  board 
at  its  full  cosh  value,  and  the  others  at  less 
than  such  value,  tnen  any  addition  to  the 
aggr^ate  vuluatlcm  would  increase  the  as- 
sessment of  one  kind  of  real  property  above 
its  full  cash  value,  ana  thus  clearly  be- 
come a  violation  of  section  32,  art  1,  of 
the  constitution,  which  requires  that  all  tax- 
ation shall  be  equal  and  uniform.  To  illus- 
trate: Mortgages  might  be  assessed  in  a 
county  at  their  full  cash  value,  and  the  other 
kinds  of  real  property  at  a  nominal  sum. 
In  such  case  the  state  board  of  equaliza- 
tion would  be  powerless  to  remedy  tbe  evlL 
since  any  increase  of  the  aggregate  raln- 
ation  would  raise  the  assessed  value  of 
mortgages  alMve  their  full  cash  value.  In 
BaUroad  Co.  v.  Croisan,  22  Or.  393,  30  pac. 
Rep.  219,  Bean,  J.,  says:  "To  say  that  the 
aot  creating  the  state  board  of  equalization 
is  a  piece  of  hasty  and  crude  legislation  is 
to  say  what  is  obvious;  but  laws  of  this 
kind  are  remedial  In  their  character,  intend- 
ed to  correct  an  admitted  evil  by  requiring 
each  coimty  to  pay  its  Just  proportion  of 
the  burden  of  maintaining  the  state  gov- 
ernment, to  suppress  wrong,  and  to  promote 
the  public  good,  and  should  be  liberally  con- 
strued, so  as  to  bring  under  their  opera- 
tion, says  Mr.  Endlich.  'as  welt  that  which, 
is  within  their  meaning  as  tliat  which  is 
within  th^  letter.'  End.  Interp.  St  346. 
And  When  the  act  In  qaestltm  la  so  otn^ 
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atmed  in  connection  with  the  proTtBlons  of 
the  assessment  law  to  which  It  relates,  we 
think  It  manifest  the  board  has  power  to 
revise  and  equalize  the  aggregate  valua- 
tion of  the  aeTeral  classes  of  real  property 
authorised  hy  law  and  enumerated  upon  the 
assessment  rolls."  Taking  the  several  sec- 
tions of  the  aot  together,  and  considering  the 
mlsdilef  to  be  avoided,  and  the  remedy  pro- 
posed by  the  act  creating  the  board  of 
equalization,  we  think  the  condtuUon  reached 
by  this  court  as  announced  by  Bean,  J.,  Is 
correct 

2,  The  legislative  assembly  has,  in  the  cre- 
ation of  the  board  of  equalization,  provided 
by  law  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,  and  prescribed  such 
regulations  as  should  secure  a  Just  voItu- 
tiott  of  all  property,  both  real  and  personal, 
for  the  purposes  of  taxation,  as  required  by 
section  1,  art  9,  of  the  constitution.  The 
record  shows  that  all  real  estate,  including 
mortgages.  In  Multnomau  coimty,  was  val- 
ued. In  the  assessor's  judgment,  at  50  per 
cent  of  Its  full  cash  valua  The  value  of 
the  land  cannot  be  definitely  determined  by 
an  assessor  nor  any  other  person.  He  may 
make  a  relative  valuation,  but  can  only  ap- 
proximate the  actual  value,  and  so  long  as 
he  exercises  an  honest  Judgment  that  Is  all 
that  can  be  expected  of  any  officer.  Mort* 
gages  being  for  a  fixed  sum,  their  value  can 
be  definitely  ascertained,  while  the  value  of 
land  can  only  be  relatively  determined.  This 
being  so,  can  It  be  said  that  an  assessment 
Is  unequal  because  the  assessor  erred  in 
Judgment  as  to  the  value  01  the  land?  If 
this  were  the  rule,  the  collection  of  a  tax 
oould  never  be  enforced-  All  that  the  con- 
stitution contemplates  or  tlie  statute  pre- 
scribes is  that  the.diCtefent  classes  of  prop- 
erty  shall  bo  equally  and  ratably  assessed, 
and  when  an  jofllcer  has  exercised  an  honest 
discretion  In  appraising  the  value  this  Is  all 
that  can  be  expected  of  him.  The  state 
board  of  equalization  concluded  that  when 
30  per  cent  had  been  added  to  the  appraised 
value  of  dty,  village,  and  town  lots  In 
Multnomah  county  sudi  property  was  then 
appraised  at  Its  full  cash  value,  and  that  it 
was  necessary  to  add  100  per  cent  to  the 
appraised  value  of  mortgages  In  order  to 
equalize  their  appraisement  with  that  of  the 
lots;  that  Is,  the  state  board  of  equaliza- 
tion considered  that  the  assessor  had  ap- 
praised city,  village,  and  town  lots  at  76 
12-13  per  cent  of  their  true  value,  and  by 
adding  30  per  cent  to  that  valuation  they 
secured  the  assessment  of  such  property  at 
its  full  cash  value,  wlille  It  was  considered 
that  mortgages  were  assessed  at  only  SO  per 
cent,  of  their  value,  and  that  it  was  neces- 
sary to  add  100  iier  cent  to  secure  the  same 
result  and  equalize  the  different  classes 
among  the  several  counties.  It  would  seem 
that  this  was  a  uniform  and  equal  rate  of 
assessment  and  taxation,  as  near  as  oould 
be  determined  by  the  exercise  of  an  honest 


discretion  on  the  part  of  the  state  board  of 

equalization. 

3.  It  is  claimed  that  the  state  board  as- 
sessed mortgages  at  a  hl^er  per  cent  than 
other  real  proi)erty  In  said  county.  The  evi- 
dence shows  that  the  board  adopted  ft  res- 
olution to  equalize  real  property  at  Its  fair 
value  in  money;  that  the  members  of  the 
board  visited  several  counties,  and  tried  to 
equalize  the  valuation  of  such'  property  ac- 
cording to  its  true  cash  value.  The  evidence 
does  not  In  our  Judgmnit,  show  any  willful 
Intent  or  arbitrary  act  on  the  part  of  the 
board  to  discriminate  against  the  holders  of 
mortgages  or  that  class  of  property,  and 
tliat  the  percentages  added  to  the  different 
classes  of  real  prc^erty  were.  In  the  Judg- 
ment of  the  board,  necessary  to  bring  the  as- 
sessment of  each  to  the  full  cash  value  there- 
ot,  as  required  by  law. 

4.  The  legislative  assembly  on  Febniarr 
10.  1893,  repealed  sections  2730,  2735,  2736, 
2737,  2753,  2754,  2755,  2756,  and  2757  of  HUl's 
Code,  commonly  known  as  the  "Mortgage 
Tax-  Law,"  without  any  saving  clause  as  to 
the  taxes  then  due  upon  mortgages.  Sess. 
Laws  1S93,  p.  6.  On  the  21st  of  that  month 
another  act  was  passed  by  the  legislative 
assembly,  which  provided  that  the  taxes 
for  the  year  1802  should  be  collected  In  the 
same  way  and  manner  as  they  were  col- 
lected prior  to  the  meeting  of  the  legisla- 
tive assembly.  Id.  p.  85.  Each  act  had 
an  emergency  clause,  and  went  into  ef- 
fect on  the  date  given.  Appellant  con- 
tcuds  that  the  act  of  February  lOth  swept 
away  the  taxes  on  mortgages,  and  that  the 
subsequent  act  could  not  revive  them. 

Tlicre  are  three  cogent  reasons  why  the 
repeal  without  a  saving  clause  should  not 
doKiroy  the  remedy: 

(1)  Sections  2783-2786,  Hill's  Code,  provide 
that  the  county  court  shall,  at  its  term  in 
Soptcraher  In  each  year,  estimate  and  deter- 
mine the  amount  of  money  to  be  raised  in  its 
county  for  county  purposes,  and  apportion 
such  amount,  together  with  the  amount  of 
state  and  school  tax  required  by  law  to  be 
rJised  in  its  county,  according  to  the  valu- 
ation of  taxable*  property  in  its  county  for 
a  year,  and  such  determhiatlon  shall  be 
entered  at  large  in  its  records.  Sections 
27t?l^-2791,  Id.,  provide  that  the  governor, 
secrctaiy  of  state,  and  state  treasurer  shall 
ascertain  the  total  amount  of  revenue  nec- 
essary for  state  purposes,  and  the  rate  of 
taxation  to  be  levied  upon  each  dollar  of 
assessment  subject  to  taxatl(m,  and  appor- 
tion the  sold  total  revouue  among  the  sev- 
eral comities  according  to  the  amount  of 
propei'ty  subject  to  taxation  therein.  Con- 
struing these  sections  together,  it  would  ap- 
pear that  the  several  county  courts  of  the 
slate  are  iTtiuired  to  levy  the  state,  schooh 
and  county  taxes  at  their  September  terms; 
and,  while  the  amount  to  be  determined  by 
tho  state  olUcera  for  current  expenses  can- 
not be  ascertained  at  that  time,  when  appw- 
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ttoned  It  relates  back  to  the  levy  of  the  coun- 
ty courts  made  at  the  September  terms.  The 
levy  i^ioiild  bo  made  the  several  comity 
courts  at  that  time  for  the  county,  and  other 
known  rntpe,  and  also  for  such  rate  as  may 
be  subsequratly  apporttcoied  by  the  state 
offlcers  for  currmt  expenses.  "When  an 
act  of  pfliliament  Is  repealed,  it  must  be  con- 
sldeml  (except  as  to  transactions  past  and 
closed)  asif  it  never  «clsted."  Potter's  Dwar. 
St  160.  In  ^'e^Tf<l•ra  r.  Oreenwood,  4  Or. 
119,. it  was  held  tlmt  a  statute  r^>ealing  or 
modlf}'lng  the  rraiedy  of  a  party  by  suit 
or  action  should  not  be  c(»iBtrued  to  affect 
snltH  or  afilons  brooj^t  before  the  repeal 
or  modification,  and  that  when  the  suit  or 
action  liad  been  commenced  It  followed  the 
prindple  eowmln^  in  the  exceptional  cases.. 
This  bf-fnff  the  rule  heretofore  adopted,  and 
as  applied  to  the  erne  at  bar,  it  would  ap- 
pear that  the  assessmrait  of  the  property  and 
levy  of  all  taxes  thereon  "were  past  and 
closed"  at  tlm  September  term  of  the  comity 
courts  preceding  the  repeal  of  the  mortgage 
tax  law  on  February  10,  1883,  thus  bringing 
It  within  Oie  exception  to  tbe  general  rule. 
The  assessment  and  levy  are  equivalent  to 
the  commencement  of  a  suit  or  action,  and 
when  tlie  warrant  Is  attached  to  the  tax  roll 
It  becomes  a  Judgment  which  relates  back 
to  the  levy. 

(2)  It  is  a  general  rule  that,  unless  re- 
served, tbe  repeal  of  a  special  tax  law  de- 
stroys tho  remedy  for  enforcing  the  collection 
uf  the  tax;  but  when  a  tax  ^stem  Is  re- 
vised, and  the  former  law  repealed,  the 
legislative  Intent  Is  assumed  to  be  of  pro- 
spective force  only,  and  hence  prior  valid 
assessments  will  not  be  affected  by  such 
repeal.  Cooley,  Tax'n,  18.  The  sections  re- 
pealed provide.  In  substance,  that  the  mort- 
gage note  should  not  be  assessed,  but  that 
the  mortgage  given  to  secure  the  debt  should, 
for  tbe  piupose  of  assessm«it  and  taxation, 
be  deemed  real  estate,  and  assessed  to  the 
extent  of  the  debt  secured;  while  section 
2735  provided  that  the  tax  assessed  upon 
mortgages  should  be  a  lien  upon  the  debt 
and  security,  and  that  they  might  l>e  si^d 
to  satisfy  the  tax.  The  repeal  of  the  remedy 
cannot  destroy  the  right.  The  owner  of 
property  owes  a  duty  to  the  public  to  bear 
such  a  portion  of  the  general  burden  as  the 
value  of  his  property  bears  to  the  value  of 
the  whole.  Section  2S03  of  Hill's  Code  pro- 
vides that,  in  case  any  person  shall  refuse 
or  neglect  to  pay  the  tax  Imposed  on  Mm, 
the  slierlfT  shall  levy  the  samo  by  distress 
and  sale  of  bis  goods  and  chattels;  and  sec- 
tion 2810  provides  that,  if  no  persMial  prop- 
erty be  foimd  whereon  to  levy  the  warrant, 
it  must  be  levied  upon  any  real  property  ol 
tbe  person  against  whom  the  tax  Is  levied 
or  charged.  Tbe  mortgage  tax  law  was  only 
a  part  of  the  general  system,  and  the  rem- 
edy for  the  collection  of  taxes  due  under 
It  was  furnished  by  sections  2S03  and  281G, 
independent  of  section  2735.   In  Belvldere 


T.  Railroad  Go.,  31  N.  T.  Law,  lOS,  It  was 
held  in  a  dmilar  case  that  the  repeal  of  the 
statute  without  a  saving  dause  did  not  de- 
stroy the  remedy  if  tiie  collection  of  the 
tax  was  regnlated  by  oQier  acts,  and  that 
when  the  assessment  was  made  the  force 
of  the  act  authorizing  it  was  exhausted.  This 
case  was  approved  in  Maine  v.  Bank,  08  Me. 
SIS.  In  the  case  at  bar  a  remedy  was  found 
in  section  2735,  which  was  r^ealed,  but 
this  r^ec^  could  not  be  pursued  If  the  tax- 
pajer  had  any  personal  prc^erty  out  of  which 
the  tax  could  be  mad&  A  remedy  was  also 
provided  by  section  2816  in  case  no  per- 
sonal prt^erty  was  found,  identical  with  that 
of  section  2735.  The  remedy  provided  in 
section  2735  added  nothing  to  the  general 
system,  and  hence  its  r^ieal  could  take  noth- 
ing from  it, 

(3)  Tbe  act  of  February  21,  1893,  read  In 
connection  with  the  repealing  act,  leaves 
no  room  for  doubt  as  to  the  legislatire  In- 
tent In  reference  to  the  collection  of  the  tax 
on  mortgages  already  levied.  The  legisla- 
ture of  Texas,  on  June  3,  1873,  passed  an  act 
which  r^ealed  a  tax  law,  without  any  sav- 
ing clause.  Sess.  Laws  Tex.  1873,  p.  198.  A 
supplemental  act  was  passed  on  the  same 
day,  which  provided  that  the  repealing  act 
did  not  relinquish  the  right  to  any  taxes 
theretofore  assessed.  Id.  206.  In  Clegg  v. 
State,  42  Tex.  605,  It  was  said  In  a  suit  to 
enforce  the  tax  levied  prior  to  the  repeal 
that  "a  fair  construction  of  the  law  xmder 
which  appellants  daim  this  suit  Is  brou^t 
does  not  deprive  the  state  of  tbe  right  to 
demand  and  collect  taxes  levied  and  as- 
sessed under  former  laws,  though  repealed 
prior  to  Its  institution.  Potter's  Dwar.  SL  p. 
155,  note  5;  Sedg.  St  &  Const  Law,  31, 
113.  Evidently  it  was  not  the  Intention  of 
the  legislature  by  tbe  passage  of  the  act  of 
June  3,  1873,  regulating  taxation,  to  relin- 
quish the  right  to  recover  taxes  previously 
levied,  but  not  collected.  To  obviate  all 
doubt  and  guard  against  controversy,  a  si^>- 
plemental  act  to  this  effect  was  passed  on 
tho  same  day.  These  two  contemporaneous 
acts,  relating  to  the  same  subject-matter, 
must  be  taken  and  construed  as  one  statute." 
It  Ls  a  well-recognlzed  principle  of  statutory 
construction  that  contemporaneous  statutes 
and  statutes  In  pari  materia  shall  be  con- 
strued together,  as  though  they  constituted 
one  act  for  the  purpose  of  arriving  at  the 
intent  of  the  legislature;  and  where  a  stat- 
ute Is  made  In  addition  to  another  statute 
on  the  same  subject  without  repealing  any 
part  of  It  the  provisions  of  both  must  be 
construed  together,  Suth.  St  Const  i 
288.  Applying  this  rule  to  the  acts  of  Feb- 
niary  10th  and  2lBt  they  must  bo  construed 
together,  and  this  will  incorporate  Into  the 
repeaUng  act  of  February  10th  the  saving 
clause  of  February  2l8t,  and  thus  preserve 
the  right  to  enforce  the  taxes  upon  mort- 
gages; and  hence  the  decree  of  the  lower 
court  is  affirmed.  ■ 
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liAWRBNOE  T.  WEHt. 
(Oomt  of  Apiieels  of  Goloradd.  Jnne  12,  1893.) 

RUL-ESTATB  BROKEBO— COHPEXSATIOS— Evt- 

UBNCE. 

In  an  action  by  a  broker  for  commlB- 
BioQS  as  for  the  sale  of  proper^  on  O.  street, 
which  defendaDt  coDTeyed  to  Gk.  it  appeared 
that  plaiDHff  was  defendanl^B  acent  tor  the 
sale  of  property  on  V.  Btreet.  Fiaintiflf  testi- 
fied that,  while  tryin?  to  sell  to  G.  the  V.  street 
property,  he  mentioned  the  other  property)  and 
Maid  whose  it  was.  "I  drove  G.  pawt  the  O. 
street  property,  •  •  •  and  pointed  it  out 
while  I  was  showinir  other  properties.  •  •  • 
I  went  down  in  front  of  the  property.  I  did  not 
afterwards  take  either  of  them  IG.  and  anoth- 
er] to"  it.  G.  testified  that  he  nesotiated  the 
purchase  with  defendant,  and  that  plalntifT  | 
did  not  point  oat  the  prop^ty  to  him  as  for 
sale,  nor  participate  in  the  transaction.  Hetd, 
(bat  a  nonsuit  should  have  been  granted. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  G.  R.  Weir  against  George  A. 
Lawrence.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.  Ueversed. 

F.  A.  WUliAins,  tot  appellant  Rlidiard 
WoIfOt  for  appellee. 

REED,  J.  Appellee  (plalndtr  below)  brought 
the  suit  to  recover  commissions  alleged  to 
have  been  earned,  as  a  real-estate  broker  In  the 
sale  of  a  residence  property  on  Ogden  street, 
in  the  city  of  Denver,  owned  by  appellant, 
(defendant.)  and  purchased  by  F.  C.  Goudy, 
Esq.  Defendant  was  the  owner  of  two  resi- 
dence properties,  —  one  new,  upon  Venice 
street,  and  the  other,  the  one  sold,  occupied 
by  himself  and  family;  placed  them  for  sale 
with  one  P.  Morey,  a  real-estate  broker,  with 
whom  plaintiff  was  connected  in  some  way, 
or  operating.  After  the  sale  of  the  Ogden 
street  property,  Morey  assigned  his  claim  for 
commissions  to  appellee,  who  Instituted  thu 
suit  The  case  was  tried  to  a  jury,  resulting 
in  a  verdict  for  the  plaintiff  for  $280.  Judg- 
ment was  entered  upon  the  verdict,  and  an 
appeal  taken  to  this  court. 

Numerous  errors  are  assigned,— several  up- 
on the  admission  and  rejection  of  evidence, 
one  upon  the  refusal  of  the  court  to  sustain 
a  motion  for  a  nonsuit,  several  to  Instruc- 
tions given  and  refused,  and  a  general  one, 
that  the  Judgment  was  against  the  law  and 
the  evidence.  Most  of  them  will  be  disre- 
garded. A  nonsuit  should  have  been  grant- 
ed. There  was  an  absolute  failure  In  the 
proof  of  the  plaintiff  to  make  a  case  within 
the  law  governing  such  transactions,  and  the 
verdict  was  so  clearly  against  an  overwhelm- 
ing weight  of  testimony  that.  If  not  willfully 
wrong,  it  could  only  have  resulted  from  mls- 
appn^en^on  or  mistake  of  the  law.  The 
law  In  this  class  of  cases  Is  well  settled— 
First,  before  the  broker  can  be  said  to  have 
earned  his  commission,  he  must  produce  a 
purchaser  who  is  ready,  willing,  and  able  to 
purchase  the  property  upon  the  terms  and 
at  the  price  deidgnated  by  the  principal;  sec- 
ond* the  broker  must  be  the  effit^mt  agent 


or  procuring  cause  of  the  sale.  He  must  find 
the  purchaser,  and  the  sale  must  proceed 
from  his  efforts  acting  as  broker.  Babcock 
T.  Merritt,  1  Colo.  App.  81,  27  Pac.  Rep.  882; 
Hungerford  T.  Hicks,  30  Conn.  250;  Tombs 
V.  Alexander,  101  Mass.  255;  Barnard  v. 
Mmmot,  •42  N.  Y.  203;  Rees  v.  Spruance,  4A 
nL  308;  Mcaune  v.  Cain,  "41  N.  Y,  203; 
^oyd  r.  Matthews.  61  N.  Y.  124;  Lyon  v. 
Mitchell,  36  N.  Y.  235;  Briggs  v.  Rowe,  *43 
N.  Y.  424;  Murray  v.  Currie,  7  Oar.  &  P.  584; 
Wilklns(m  V.  Martin,  8  Car.  &  P.  5. 

To  apply  the  law,  and  make  the  <^lnIon  In- 
telligible, an  examination  and  synopsis  of  the 
evidence  is  necessary.  One  fact  Is  well  e»- 
tnblished,— that  appellee  and  Goody  were  ne- 
gotiating for  the  sale  and  purchase  of  the 
Venice  street  property,  which  would  have 
been  consummated  but  f<M*  a  stable,  condd- 
ered  a  nuisance,  on  land  adjoining,  which  the 
defendant  could  not  get  removed,  and  the 
purchase  was  almndoned.  During  the  nego- 
tiations, defendant  and  Goudy  had  not  met 
Defendant  was  represented  by  the  plaljitlff. 
In  regard  to  the  Ogden  street  property,  final- 
ly purchased,  plaintiff  testified  that,  while 
negotiations  were  going  on  In  regard  to  the 
Venice  street  property,  "I  mentioned  the  oth- 
er property  to  them.  [Goudy  and  Cloud,]  and 
on  the  way  home  pointed  out  to  them  the 
Ogden  street  property.  I  don't  know  that 
in  pointing  It  out,  I  said  whose  It  was. 
•  •  ♦  I  drove  Mr.  Goudy  past  the  Ogden 
street  property  at  first  •  •  •  and  pointed 
it  out  while  I  was  showing  other  properties 
to  Mr.  Goudy."  Again:  "I  say  Cloud  and 
Goudy  went  oat  with  me  riding,  to  look  at 
some  property,  and  I  pointed  out  this  prop- 
erty to  them  on  the  way,  riding  In  the  buggy 
on  Ogden  street  I  went  down  In  front  of 
the  property.  I  did  not  afterwards  take  ei- 
ther of  them  to  the  property."  This  Is  all  of 
the  plaintiff's  testimony  directly  connecting 
him  with  the  transactlML  He  never  inform- 
ed his  alleged  prindpal  that  he  had  a  possi- 
ble purchaser;  never  gave  Goudy  the  name 
of  the  owner  of  the  property;  never  brou^t 
the  parties  together,  nor  gave  a  price,  nor 
showed  the  property.  His  Mily  claim  Is  that 
in  company  with  Goudy  and  Cloud,  he  drove 
by  the  property,  and  from  the  street  pointed 
it  out  as  being  for  sale,  and  this  was  snown 
by  Goudy  and  Cloud  to  have  been  a  mistake. 
Condderable  evidence  by  Morey  and  plain- 
tiff was  admitted  In  regard  to  negotiations 
with  Cloud,  who  was  assumed  to  be  the 
agent  of  Goudy,  which  was  denied  by  Cloud 
and  Goudy.  It  Is  not  important  to  deter- 
mine which  Is  correct  No  agency  of  Cloud 
had  been  established,  and  the  fact  was  he 
was  not  at  the  time  of  the  alleged  Inter- 
views, the  agent  of  Goudy  to  buy,  but  was 
trying  to  find  some  suitable  property  to  sell 
to  him.  In  the  hopes  of  making  a  commission 
from  the  owner.  Consequently,  the  testi- 
mony in  regard  to  Interviews  with  Cloud, 
without  establishing  an  agency,  was  improp- 
wly  admitted.   Nearly  all  the  testimony 
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l^vtti  1^  Mor«y  was  lnadmlaHlMe.  It  was  In 
regard  to  his  conversations  with  the  plain- 
tiff, Ills  own  aceat,  and  Glond,  the  aBoimed 
ag&at  of  Goudy,  but  n»ttaiiig  as  to  Hie  de- 
fmdant  or  Goudy  and  the  sale  of  the  Ogden 
street  property.  Goudy  was  called  by  the 
plaintiff;  was  clearly  a  didnterested  witness. 
His  testimony,  by  which  plaintiff  was  bound, 
should  have  been  condustre  of  the  whide 
case.  He  minutely  detailed  the  entire  trans- 
action from  first  to  last,  showing  that  the 
plaintiff  in  no  way  participated  In  the  trans- 
action; that  plaintiff  never  mentioned  the 
property  as  being  for  sale;  that  plaintiff  did 
not  drive  through  the  street  even,  and  point 
it  out  to  .him,  in  fact,  did  not  drive  into  Og- 
den street  at  all;  and  in  this  he  was  corrob- 
orated by  Cloud,  who,  plaintiff  alleged,  was 
with, them  on  the  occasion.  Goudy  narrated 
the  clrcmnstances  under  which  he  first  met 
the  defendant,  made  his  acquaintance,  and 
learned  of  the  Ogden  street  proper^?  from 
him.  Goudy  was  anxious  to  buy  the  Venice 
street  property,  if  the  stable  nuisance  could 
be  abated.  After  some  three  weeks'  negotia- 
tion with  plaintiff,  without  getting  anything 
definite  in  regard  to  the  removal  of  the  sta- 
ble, he  stopped  at  the  property  on  Venice 
street,  and  foimd  Mrs.  Lawrence,  wife  of  the 
defendant,  preparing  the  house  for  occupan- 
cy. With  a  view.  If  possible,  of  concluding  a 
purchase,  he  asked  her  where  Mr.  Lawrence 
(defendant)  could  be  found,  and  was  directed 
to  the  Ogden  street  pR^erty,  where  he  found 
him.  It  was  the  first  time  they  had  met,  or 
that  he  (Goudy)  had  any  knowledge  what- 
ever of  the  property.  The  house  was  torn 
up  for  modem  Improvements,  and  defendant 
informed  him.  when  they  were  completed, 
the  property  would  be  for  sale.  A  day  or 
two  after,  Mr.  and  Mrs.  Goudy  examined  the 
house,  and  got  the  pn^osed  price,  after  the 
Improvements  were  completed.  The  negotia- 
tions between  defendant  and  Goudy  com- 
menced on  the  basis  of  the  defendant  com- 
pleting a  portion  of  the  improvements,  and 
Goudy  assuming  the  balance.  There  was  a 
dlffenmceln  regard  to  the  price.  Goudy,  who 
was  going  away,  employed  Cloud,  giving  him 
a  certain  amount,  provided  he  succeeded  in 
getting  the  property  at  a  certain  price. 
Cloud  met  defendant,,  and,  after  two  or  three 
Interviews,  the  price  was.  made  satisfactory, 
and  on  Goudy's  return,  about  three  days  aft- 
er, the  purchase  was  closed.  This  was  the 
only  agency  of  Cloud  for  Goudy.  This,  It 
will  be  remembered,  was  the  evidence  of 
plaintiff's  witness,  showing  concluedrely  no 
participation  of  the  plaintiff.  This  was  sup- 
plemented and  corroborated  In  every  Impor- 
taut  particular  by  the  defendant  and  by 
Cloud,  who  were  called  for  the  defense. 

Taking  the  case  as  made  by  plaintiff  alone, 
It  will  at  once  be  seen  that  it  did  not  com- 
ply with  the  requirements  of  the  hiw,  and, 
when  even  that  was  destroyed  by  his  own 
witness  Goudy,  It  Is  apparent  that  the  court 
erred  in  refusing  the  motion  for  a  nonsuit. 


The  verdict  of  the  Jury  was  not  only  mtwar^ 
ranted  by  tbe  evidence,  bat  directly  against 
it  There  was  no  conflict  in  tbe  legal  accep- 
taUm  of  tbe  term;  the  only  conflict  was  be- 
tween the  plaintiff  and  his  own  witness 
Goudy,  whose  evidoace  was  destmcdve  ot 
his  case. 

It  Is  not  necessary  to  review,  the  instruc- 
tions. They  were  evidently— some  of  them, 
at  least— utterly  disregarded  by  the  jury, 
and  for  that  reason  the  verdict  should  have 
been  set  adde.  Siflts  of  this  character,  hav- 
ing no  legal  foundation,  or  at  least 
questionable  In  character,  have  become  quite 
frequent,— far  too  frequent.  The  rules  of  law 
are  plain  and  simple.  "The  broker  must  be 
the  efficient  agent  or  procuring  cause  of  the 
sale.  The  means  employed  by  him  and  his 
efforts  must  result  In  the  sale.  He  must  find 
the  purchaser,  and  the  sale  must  proceed 
from  bis  efforts  acting  as  broker."  These 
facts,  legally  established  by  competent  evl< 
dence,  entitle  the  bn^er  to  his  commission, 
and  the  courts  will  aid  in  Its  recovery,  but 
nothing  short  of  this  will  snflice.  It  opens 
up  too  broad  a  field  for  the  practice  of  fraud 
and  the  levying  of  unwarranted  tribute.  Tbe 
law  in  this  class  of  cases  has  been  strained 
to  its  utmost  tension,  and  juries  go  fur- 
ther than  courts.  Judgments  have  been  ob- 
tained on  the  most  ^ladowy  grounds  of  sup- 
posed Intervention  by  the  broker.  If  the 
broker  honesUy  earns  bis  fee.  he  should  bare 
It,  but  the  property  owner  seems  to  be  the 
party  needing  protection. 

In  this  case  the  broker  employed  was  Mr. 
Morey.  No  contract  was  made  with  the 
plaintiff.  That  the  claim  was  not  prosecuted 
by  Morey,  but  assigned  to  plaintiff,  is  a  cir- 
cumstance that  should  not  pass  unnoticed. 
The  Judgment  will  be  reversed,  and  cause 
remanded. 

(t  Oolo.  App.  S93) 
MEYERS  V.  HART. 
(Court  of  Appeals  of  Colorado.  June  12, 1893.) 

NONSDIT— WhBK  DlKIED— TbUL— BPBCIAL  FiSO- 
INQS. 

1.  In  replevin,  defendants,  after  denying 
all  the  allegations  in  the  complaint,  as  a  second 
defense,  set  up  a  settlement  and  full  payment. 
To  these  allegations  plaintiff  tendered  issue  by 
replication,  and  evidence  tbovoo  was  received. 
Held,  that  refusing  to  grant  a  nonsuit  and  a 
trial  of  tbe  issues  presented  by  Uie  second  de- 
fense was  proper,  though  there  was  no  evidence 
in  support  of  tbe  original  complaint. 

2.  Under  CivU  Code,  t  181,  providing  that 
"in  an  action  for  the  recovery  of  mon^  only 
or  specific  property,  the  jury,  in  their  discretioD. 
may  render  a  general  or  special  verdict,"  where 
the  oleadinm  in  an  action  in  replevin  only  raise 
ioaues  as  for  the  recovery  of  money  the  oourt 
has  no  power  to  order  special  findings. 

Error  to  district  court,  La  Plata  coonty. 
Action  in  replevin  by  Thomas  B.  Hart 
against  A  C.  Meyers  and  others.  Plaintiff 
had  Judgment  and  defendant  Meyers  brings 
error.    Affirmed.  ' 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BBED,  J.: 
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In  August,  1885,  plaintiCF  instituted  suit 
aguiust  defeudauts,  A.  C.  Meyers,  George  B. 
West,  and  Frank  H.  West,  in  rt^tpk-vin.  <il- 
legiDg  that  in  October,  1880,  be  was  the 
owner  of  450  head  of  cattle  and  1(1  head 
of  horses,  and  that  In  November,  1880,  tlio 
defendants  appropriate^  the  property,  and 
converted  tiae  sujue  to  their  -own  use,  pray- 
ing judgment  for  $15,000.  Defendants  Mey- 
ers and  Frank  H.  West  answered,  generally 
denying  the  allegations  in  the  complaint, 
and  specifically,  by  second  answer,  alleging 
that  In  the  fall  of  1880  the  plaintlB  was  hi- 
debted  to  sundry  persons  to  the  amount  of 
$10,000;  that  to  secure  the  sum  of  $7,500 
of  such  indebtedness,  on  the  Sth  day  of  Sep- 
tember, 1880,  he  made  and  delivered  a  chat- 
tel mortgage  on  a  lot  of  cattle  then  in  La 
Plata  county  to  one  John  H.  Werkheiser, 
payahle  on  or  before  October  10,  1880; 
that  at  maturity  plaintiff  was  not  able  to 
pay  the  debt;  that  about  December  1,  1880, 
plaintiff  and  defendants  entered  into  an 
agreement  whereby  plaintiff  sold,  trans- 
ferred, and  turned,  over  to  the  defendants 
the  stock  covered  by  the  chattel  mortgage 
to  Werkheiser,  and  all  other  cattle  and 
horses  ou  the  range  owned  by  plaintiff,  and 
executed  a  bill  of  sale  in  writing;  that  the 
defendants  on  their  part  agreed  with  the 
plaintiff  ttiat  they  would  assume  and  pay 
the  indebtedness  due  to  Werkheiser;  that 
the  cattle  and  horses  alleged  in  the  com- 
plaint to  have  been  eonverted  to  the  use  of 
the  defendants  were  tue  cattle  and  liorses 
covered  by  the  chattel  mortgage,  and  solu 
and  transferred  to  the  defendants  by  the  bill 
of  sale,  and  tluit  such  stock  was  all  that 
came  into  tlie  possosslon  of  the  defendants; 
tbat  it  was  furtlier  agreed  that  defendants 
-should  sell  any  or  all  of  the  cattle  and 
horses  if  they  should  see  fit  to  do  so,  pay 
off  the  mortgage  debt,  pay  tuemselves  for 
their  trouble,  and  all  expenses  of  herding 
and  caring  for  the  stock,  and  other  neces- 
sary expenses;  that,  in  pursuance  of  such 
agreement,  plaintiff  deuvered  the  possession 
to  tlie  defendants  of  all  cattle  and  houses 
he  oniied  on  the  range,  the  uuml>er  un- 
known, but  to  be  ascertained  when  the 
stock  was  gathered;  that.  In  pursuance  of 
such  agreement,  defendants  paid  off  and  dis- 
charged the  Werkheiser  mortgage,  and  the 
cx>st  of  keeping  and  gathering  the  cattle, 
and  all  other  incidental  expenses  and 
char»;es;  that  in  October,  1882,  at  the  town 
of  Durango.  they  had  a  full  and  complete 
Bettloraont  of  all  matters  between  them  per- 
taining to  the  .  stock;  that  In  such  settle- 
ment the  defendants  returned  and  delivered 
to  the  plaintiff,  on  the  respective  ranges, 
all  the  stock  not  sold  or  disposed  of  by 
them,  which  was  received  and  accepted  by 
che  plaintiff;  at  the  same  time  an  account 
was  taken  and  stated  between  the  plaintiff 
and  defendants  of  all  matters  In  difference 
between  them;  that,  upon  such  statement 
and  accounting,  a  balance  was  found  due 


the  plaintiff,  for  which  they  turned  over  and 
delivered  to  the  plaintiff  two  horses,  which 
were  received  by  the  plaintiff  In  full  satis- 
faction and  discharge  of  the  balance  so 
found  due.  A  replication  was  filed,  deny- 
ing each  allegation  in  the  answer.  George 
E.  West  filed  a  separate  answer,  disclaim- 
ing all  Interest  and  participation  in  the 
transactions  as  a  principal,  averring  that 
the  only  action  he  ever  took  in  the  premises, 
and  the  only  connection  he  ever  had  with  It, 
was  as  an  employe  of  Meyers  and  I<^rank  H. 
West,  and  as  their  agent.  Ou  the  Issues  so 
jiade,  the  case  was  tried  to  a  Jury.  At  the 
close  of  ploiudfl's  testimony,  a  motion  for 
a  nonsuit  was  made,  which  was  OTermled 
by  the  court,  and  an  exception  taken.  A 
large  numl}er  of  errors  are  assigned,  the  'first 
five  t>elng  to  the  admission  and  rejection  of 
evidence.  The  court  gave  to  the  Jury,  upon 
its  own  motion.  10  instructions,  on  each  of 
which  errors  were  assigned.  The  refusal 
of  the  court  to  give  four  instructions  prayed 
by  the  d^«idants  is  assigned  as  error.  It 
was  also  assigned  as  error  timt  the  couri 
modified  three  Instructioiis  prayed  by  the 
defendants.  Counsel  for  the  defendants 
asked  the  court  to  propound  to  the  jury,  for 
special  findings  and  answers,  a  list  of  spe- 
cifio  questions,  which  were  refused  by  the 
court,  and  exception  taken.  The  jury  found 
for  the  plaintiff,  as  against  Meyers  and 
Frank  II.  West,  in  tlie  sum  of  $800,  and  as 
to  George  K  West  the  finding  was  foi;  the 
defeudant.  Meyers  and  Frank  West  moved 
the  court  to  set  aside  the  verdict,  and  for  a 
new  trial,  which  was  denied.  Judgment  en- 
tered upon  the  verdict,  and  an  appeal  takm 
by  A.  G.  M^ers  to  this  court. 

Itussell  &  McCIoskey,  for  plaintiff  In  enw. 
Adair  Wilson  and  Thompson  &  Ingeraoll,  for 
defendant  In  en-or. 

HEED,  J.,  (after  statJng  the  facts.) 
This  case  Is  rather  peculiar.  It  started 
in  as  an  action  of  r^evin,  and  came  out 
as  a  money  demand  for  money  received 
t^-  tile  defendants  to  the  use  of  the  plain- 
tiff, and  a  settlement  of  accounts.  But 
this  la  only  one  of  its  piKniliaritles;  there 
are  several  others.  Defendants'  counsel,  at 
the  close  of  plaintiff's  testimony,  made  a 
motion  for  a  nonsuit,  which  was  orerruled. 
This  Is  assigned  for  error,  and  most  of  the 
argument  Is  devoted  to  the  discussion  of  this 
astdgnment,  contending  that  the  suit,  as 
brought  in  replevin,  was  In  no  way  sustained 
by  the  evidence.  The  position  is  correct 
lliere  was  jio  evidence  of  an  illegal  taking 
or  an  illegal  conversion.  Hod  the  defendants 
been  content  to  traverse  the  allegations  la 
the  complaint,  the  contention  might  have 
prevailed,  and  the  refusal  to  grant  a  non- 
suit be  hold  erroneous;  but,  after  denying 
all  the  allcgalions  in  the  complaint,  they  tn- 
terposo  what  they  call  a  "second  defense." 
in  which  the  true  nature  of  the  trunsacdon 
is  disclosed,  and  setting  up  a  settlement  at  a 
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certain  date  In  which  all  the  matters  were 
adjusted,  and  payment  and  iFull  satisfac- 
tion. To  this  a  replication  was  filed,  and 
new  issues  tendered  by  the  defendants  were 
formed.  These  issues  were  tried,  and  the 
Identity  of  the  original  action  was  lost. 
Tills  being  the  case,  it  was  not  error  to  re- 
fuse the  nonsuit  and  try  the  Issues  made. 
That  It  was  rather  a  phenomenal  departure 
and  transformation  must  be  conceded. 

One  of  the  very  few  facts  satisfactorily 
established  by  the  evidence  was  that  the 
defendant  in  error  was  greatly  In  debt,  per- 
haps in  excess  of  his  assets  and  ability  to 
pay;  that,  to  secure  to  Werkheiser  $7,500 
due  him,  he  had  made  a  chattel  mortgage  of 
his  stock  on  the  range,  which  was  about 
to  mature,  and,  being  nnnble  to  meet  It, 
he  made  the  arrangement  whereby  he  con- 
veyed, by  bills  of  sale,  to  plaintiff  tn  error 
and  his  partner.  West,  the  cattle,  horses,  and 
other  property,  and  gave  a  povrer  of  at- 
torney also;  and  they  went  Into  possesion, 
at  least  constructive,  of  the  property.  They 
were  to  discharge  the  chattel  mortgage,  care 
for,  herd,  drive,  and  dispose  of  the  sto<^, 
etc.;  and,  although  upon  the  trial  It  was 
attempted  to  be  shown  that  the  sale  was 
absolute,  the  answer  of  the  defendants,  at- 
tempted settlement,  and  various  payments 
of  money  made  from  time  to  time  to  the 
plolntifF,  and  the  delivery  of  certain  of  the 
property,  establish  beyond  controversy  that 
the  parties  were  not  bona  fide  purchasers, 
but  trusteea  or  agents,  who,  after  paying 
the  designated  claims  and  themselves  for 
care  and  disbursements,  were  to  pay  over 
the  surplus  to  Hart  For  two  years  follow- 
ing the  transaction,  the  defendant  Hart  gave 
no  attention  whatevw  to  the  sto<^  It  was 
then  the  attempted  settlement  occurred,  l^e 
plaintiff  In  error  and  his  partner,  West,  at- 
tempted to  accomit  for  all  the  property  con- 
verted by  them,  and  reconveyed  the  sup- 
posed remnant  remaining  on  the  range,  but 
no  remnant  was  found.  Matters  remained 
In  this  condition  until  ISSo,  when  this  suit 
was  brought  The  evidence  was  very  vague 
and  unsatisfactory.  At  the  time  of  the  trans- 
fer, Hart  had  no  knowledge  of  the  num- 
ber, classlflcation,  or  kind  of  stoi-k  he  was 
selling,  nor  did  he  at  any  subsequent  time 
have  any  means  of  knowing  the  ntmiber  at 
the  time  of  the  transfer.  An  attempt  was 
made  by  plaintiff  upon  the  trial  to  furnish 
.  data  by  whidi  the  jury  could  arrive  at  an  ap- 
proximate of  the  number  of  cattle,  by  show- 
ing the  number  he  had  turned  out  long  t>efore 
upon  the  range,  and  by  some  guesses  of  what 
the  natural  increase  should  be.  Nothing 
could  be  more  Indefinite  or  unsatisfactory. 
The  different  adverse  agencies— stealing, 
straying,  and  starving— might  leave  the  herd, 
after  two  or  three  years,  less  In  number 
than  the  original  stock.  It,  of  course,  was 
to  the  Interest  of  the  plaintiff  to  moke  the 


herd  as  large  as  possible,  while  the  defend- 
ants, having  to  account  for  it,  were  Influenced 
to  make  it  small  as  possible.  Much  of  the 
evidence  of  both  parties  was  hardly  ad- 
missible, but  was  probably  allowed  by  the 
court  through  necessity,  being  the  best  at- 
tainable. I  am  at  a  loss  to  Imow  how  the 
Jiuy  found  any  data  upon  which  to  base  a 
verdict  It  must  have  been  from  the  con- 
cessions of  defendants  and  their  employes 
as  to  the  amount  and  value  of  the  property 
disposed  of,  and  ttils,  perhaps,  was  suffi- 
cient The  most  that  can  be  snld  of  all  the 
evidence  In  the  case  is  that  it  furnished  the 
Jury  a  basis  from  wlilch  they  could  deduce 
conclusions.'  The  errors  assigned  upon  the 
admission  and  rejection  of  evidence  are  not 
relied  upon  in  argument,  and  an  examina- 
tion shows  that  they  were  not  serious,  and 
that  they  were  nearly  evenly  balanced.  A 
strict  application  of  the  rules  of  evidence 
would  80  emasculate  the  case  as  to  leave 
Utfle. 

Numerous  errors  are  assigned  upon  the 
Instructions  given  and  refused,  but  they  are 
not  urged  in  argument,  nor  any  attempt 
made  to  show  wherein  they  were  faulty. 
Notwithstanding  this,  we  have  carefully  ex- 
amined the  whole  mass,  given  and  refused, 
and  find  no  serious  error.  The  charge  given 
by  the  court  upon  Its  motion,  taken  as  a 
whole,  seems  to  be  eminently  fair,  and  the 
law  controlling  the  case  fairly  stated.  The 
modlflcatioas  of  those  given  upon  the  prayer 
of  defendants  were  proper  and  necessary. 
Titose  refused  were  embraced  In  the  charge 
by  the  court. 

It  is  urged  that  the  Judge  erred  In  dedin- 
ing  to  submit  to  the  Jury  a  long  scries  of 
questions  for  special  findings.  This  cont^- 
tion  cannot  prevail.  Upon  the  Issues  made 
by  the  answer  and  replication,  which  were 
the  only  Issues  tried,  the  answers  to  the 
questions  proposed,  with  two  exceptions, 
could  have  no  bearing  whatever,  being  di- 
rected to  the  supposed  Illegal  conversion  of 
the  proper^,  a  position  abandoned  or  Ig- 
nored at  the  outset.  The  exceptions  were 
the  questions:  "Was  there  a  final  settle- 
ment between  plaintiff  and  defendants?" 
And  "was  George  B.  West  a  party  to  the 
contract?"  The  first  was  fully  answered  by 
the  general  verdict,  and  the  second  by  a 
verdict  In  his  favor.  In  section  181,  Civil 
Code,  It  is  provided:  "In  an  action  for  the 
recovery  of  money  only  or  specific  property, 
the  Jury,  in  their  discretion,  may  render  a 
general  or  special  verdict"  "In  all  other 
cases,  the  court  may  direct  the  Jury  to  find 
a  special,  verdict  in  writing,"  etc  In  the 
case  this  subsequently  became,  It  was  dis- 
cretionary with  the  Jury.  The  court  had  no 
power  to  order  special  flndli^  See  Thomp- 
son V.  Grcgor,  11  Colo.  SS^  19  Pac.  Rep. 
4G1.  The  Judgment  of  the  district  court  will 
be  affirmed. 
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SBATTLB  CROCKERY  CO.  v.  HALEY  et  al. 

(Supreme  Court  of  Washington.  May  8.  1893.) 

Attachment — action  on  Bond— Riobts  op  Bobs- 
TIBS— Wkongfdl  Attachmbnt— Damagba. 

1.  Code  Proc.  S  756,  which  provides  that  a 
snrety  may  require  a  creditor  or,  obligee,  by  no- 
tice in  writing,  to  forthwith  institute  an  action 
upon  the  contract,  does  not  applr  to  the  sureties 
on  an  attachment  bondt  where  the  principals  are 
nonresidents,  and  It  u  not  riiown  that  they 
hare  property  within  this  state  liable  to  attach- 
ment.  Hoyt,  J.,  dissenting. 

2.  A  complaint,  in  an  action  agaiDst  the 
sureties  on  an  attachment  bond,  which  alleges 
only  the  execution  of  such  bond  by  the  priucl- 
pals,  and  then  makes  the  bond  a  part  of  the 
complaint,  is  not  sutBcient  to  charge  the  sure- 
ties with  the  execution  of  the  bond,  or  to  put 
on  them  an  affirmative  denial  of  sach  proposi- 
tion. 

3.  It  is  not  necessary  to  make  demand  of 
the  principal  on  an  attachment  bond,  or  to  sue 
him  for  damages  reaultiog  from  a  wrongful  at* 
tachment,  before  bringing  action  against  the 
sureties  on  such  bond. 

4.  Where,  in  an  action  on  a  bond  for  the 
attachment  of  corporate  property,  it  is  estab- 
lished that  certain  persons  joined  in  the  execu- 
tion of  such  bond,  such  {wrsons  cannot  dray  the 
existence  of  the  corporation. 

5.  An  affidavit  for  attachment  alleged  that 
defendant  was  about  to  dispose  of  its  property 
with  intent  to  defraud  its  creditors,  and  that  it 
had  80  disposed  of  its  property,  or  a  part  there- 
of. A  traverse  of  such  allegations  was  fol- 
lowed by  an  order  to  dischanice  the  attachment 
on  the  oral  proofs  of  the  parties,  no  findings  tK>- 
ing  made.  Held,  that  the  adjudication  was  final 
as  to  the  wrongfulness  of  such  attachment. 

6.  Code  Proc.  )f  293,  provides  that  an  at- 
tachment bond  shall  be  conditioned  that  plain- 
tlEf  will  prosecute  his  action  without  delay,  will 
pay  all  costs  that  may  be  adjudged  to  defend- 
ant, and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  should  the  same  be 
wrongfully,  onpreBSlvely.  or  maliciously  sued 
out.  Section  2u5  provides  that  plaintiff,  in  an 
action  on  such  bond,  may  recover,  if  he  shows 
a  wrongful  suing  out  of  the  attachment,  and 
that  there  was  no  reasonable  cause  to  believe 
the  ground  on  which  the  same  was  issued  to 
be  true,  actual  damages  and  attorneys'  fees: 
and,  if  he  shows  a  malicious  »uing  out  of  thi* 
writ,  he  may  recover  exemplary  damR(*es.  Erld 
that,  In  such  actiou,  it  was  competent  forplnin- 
tiff  to  show  (1)  the  discbarge  of  the  writ;  C2) 
the  want  of  reasonable  cause  by  proof  as  to  the 
conduct  of  its  affairs  and  the  good  faith  of  its 
transactions;  and,  (3)  under  the  allegations  of 
the  complaiut,  the  malicious  action  of  the  at- 
tachment piniutiff. 

7.  Liauility  on  a  bond  for  a  malicious  at- 
tachment accrues  if  the  person  whose  direct 
act  caused  the  writ  to  be  issued  acted  malicious- 
ly, though  the  principal  for  whom  he  acted  as 
agent  knew  nothing  of  the  transaction,  unless 
it  is  shown  that  the  agent  had  no  authority  to 
attach,  and  that  his  act  was  repudiated  as  soon 
as  knowledge  of  it  was  received. 

8.  In  an  action  by  a  crockery  company  on 
an  attachment  bond,  an  instruction  that,  if  tho 
jury  fouud  for  plaintiff,  the  only  damages  re- 
coverable were  actual  damages  caused  by  the 
attachment,  which  included  only  the  current 
expenses  of  the  business  during  the  detention, 
and  the  loss  of  actual  profits,  together  with  rea- 
sonable fees,  and  did  not  incUide  i)rospective 
profits,  was  inconsistent  with  a  former  instruc- 
tion that,  on  the  assessment  of  actual  damages, 
the  jury  could  consider  what  plaintiff  had  snf- 
fered  in  its  credit  as  a  merchant. 

9.  Under  the  general  rule  that  one  cannot  re- 
cover for  remote  and  specnlntive  damages,  one 
cannot  re^^ver*  in  such  action,  for  injury  to 
credit. 


Appeal  from  superior  court.  King  cotmty; 
Rtcbard  Osbom,  Judge. 

Action  by  the  Seattle  Crockery  Company 
against  Jolin  Ebiley  and  others  on  on  attadi- 
ment  bond.  Judgment  for  plaintiff.  Defend- 
ants appeal.  Reversed. 

Burke,  Shepard  &  Woods,  (Ohas.  B.  Shep- 
ard,  of  counsel,)  for  appellants.  Blaine  &  I>e 
Tiles,  for  reqwndent 

STILES,  J.  Cert,  Sdiloas  &  Co..  of  San 
Francisco,  brou^t  Suit  In  the  United  States 
circuit  court  ai^Inst  the  reeptmdent  for  the 
recovery  of  certain  money,  a  large  part  of 
which  was  not  due.  In  Aid  of  their  suit,  an 
attachment  was  issued,  in  pursuance  of 
which  the  marshal  seized  the  endre  stock  of 
goods  of  the  respoudent.  and  held  them  dur- 
ing six  days,  until  the  writ  was  discharged, 
on  the  grotmd  that  It  bad  been  improperly 
Issued,  ^nds  was  an  action  upon  the  attach- 
ment bond  against  the  sureties  only,  the 
principals  being  nonresidents,  and  not  ap- 
pearing, although  they  were  nominally  par* 
ties. 

1.  The  first  pt^t  to  be  noticed  Is  the  ac- 
tion (tf  the  court  below  In  striking  out  two 
d^Kises,  based  ivon  Code  Proc.  {  756,  which 
provides  that  a  surety  may  require  a  credit- 
or or  obligee,  by  notice  In  writing,  to  forth- 
with Institute  an  actlim  upon  the  contract. 
As  was  said  above,  the  principals  on  the 
bond  were  nonrei^aits,  aqd  it  was  not  made 
to  appear  that  they  had  any  property  In  this 
state  liable  to  attachment  For  these  rea^ 
sooB  the  statute  had  no  application  to  the 
case.  FhlUlps  t.  RUey,  27  Mo.  886;  Conklln 
T.  Conklln,  M  Ind.  288. 

2.  Tills .  was  a  j<aat  and  several  statutory 
bond  of  Indemnity,  and  the  rules  In  sndi 
casra  as  to  strictness  of  oUegatlim  and  pnxtf 
were  in  full  force;  but  the  complaint  did  not 
allege  the  execution  of  the  bond  the  sore- 
tl0B,  nor  was  there  any  iwoof  addressed  to 
that  point  The  eighth  iiaragraiA  of  the 
conqilalnt  was  as  follows:  That  at  the 
time  of  flUng  said  [atta<dunent]  affidavit  and 
complaint,  to  wit,  the  said  17th  day  of  Janu- 
ary, 1891,  and  In  compliance  with  the  stat* 
ute  in  such  "case  made  and  provided,  and  as  a 
condition  upon  which  the  said  writ  of  at- 
tachment should  issue,  the  defendants  Ru- 
dolph Cerf  and  BenjamJu  Sddoss  made,  a- 
ecuted,  and  filed  In  said  (Hrcult  court  a  bcmd 
for  attadiment,  In  the  words  and  figures  fol- 
lowing." And  tiie  answer  adudtted  the  facts 
stated  to  t>e  true.  A  general  demurrer,  In 
which  the  deficiency  of  the  tij^th  paragraiA 
was  pointed  out,  was  overruled,  and,  on  tiie 
trial,  the  court  treated  the  case  as  If  the 
fact  that  the  complaint  contained  a  copy  of 
the  bond  In  which  Hal^  and  Schram  wm 
named  as  sureties,  and  to  which  their  names 
were  appaided,  wece  suffldent  to  charge 
them  with  the  execution  of  the  instrument, 
and  put  them  to  an  affirmative  denial  of  that 
proposition.   Citations  by  counsel  for  re- 
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Bpondent  on  this  point  do  not  stutaln  him. 
▲  late  erne  la  McLellan  Diy-Dock  Oo.  t. 
Parmen*  Alliance,  (La.)  9  Sonth.  Hep.  680, 
In  which  tike  bond  woe  annexed  to  the  peti- 
tUm,  and  tb,e  prayer  ai&ed  Jndgmoit  against 
the  prtaudiml  and  the  eoretlefl  in  aoUdo.  The 
appearance  was  for  all  (Ht  the  defmdanta, 
and  the  court  said:  "The  defect  of  the  peti- 
tlon,  in  not  alleging  spectAcally  that  Marston 
was  Indebted,  la  cured  by  the  wn*ioy*?«g  of 
the  bond  whidi'vaa  made  a  part  of  the  pett 
tion.  and  which  exhibited  his  liability  by  his 
answer  without  exertion,  and  the  ad- 
ministration at  proof  without  exception."  If 
the  case  at  bar  had  gone  through  all  its 
stages  to  the  trial,  and  erldenoe  of  the  exe- 
cution of  the  bond  by  the  sureties  had  been 
received,  without  objection,  a  different  case 
would  be  presented.  In  FeUey  v.  Johnson, 
(Neb.)  40  N.  W.  Eep.  710,  the  complaint  al- 
leged that  "plaintiff  entered  Into  a  contract 
in  writing  with  defendant,  a  copy  of  which 
was  attached;"  and  we  find  in  every  case 
of  this  kind  examined  some  words  of  alle- 
gation which  show  execution  of  the  Instru- 
ment by  the  par^  to  be  charged,  upon 
which  the  courts,  although  they  do  not 
favor  that  method  of  pleading,  accept  the 
recitals  of  the  Instrument  as  allegations  of 
fact  as  far  as  they  go.  Lambert  v.  Haskell, 
80  Cal.  611,  22  Pac.  Rep.  327.  CUement  t. 
Hughes,  (Ky.)  17  S.  W.  Rep.  285,  was  an 
action  upon  a  guardian's  bohd,  and  It  was 
there  said:  "It  Is  necessary,  in  an  action 
upon  a  writing,  to  aver  such  acta  and  omis- 
fllons  by  the  defendant  as  entitle  the  plain- 
tiff to  relief;  and  this  rule  is  not  complied 
with,  in  an  action  against  a  surety,  unless 
the  petition  avers  the  execution  of  the  writ- 
ing by  him,  and  the  substance  of  his  agree- 
lufut. '  But  in  that  case,  inasmuch  as  the 
petition  averred  that  the  guardian  executed 
a  bond  with  the  defendants  as  sureties,  and 
as  the  bond  was  copied  Into  the  petition,  it 
was  not  necessary  to  allege  further  the  sub- 
stance of  the  contract,  for  what  the  sureties 
covenanted  to  do  was  supplied  by  the  copy. 
We  understand  that  the  mlea  of  pleading  go 
thus  far  in  favor  of  exhibits,  and  no  further. 
This  holding  will  necessitate  the  reversal  of 
the  Judgment,  but  there  are  other  matters 
to  be  considered  In  view  of  the  new  trial 

3.  Appellants  claim  that  the  sureties  are 
not  liable  In  the  first  instance  for  the  dam- 
ages, but  only  after  demand  on  the  principal, 
or  suit  against  him  to  adjudicate  the  dam- 
ages, and  nonpayment.  It  is  sufficient  to  say 
that  the  statute  does  not  require  a  bond  con- 
ditioned that  the  plaintiff  will  pay  on  de- 
mand, or  will  pay  any  Judgment  that  may 
be  obtained  against  him.  Such  courts  as 
have  held  demand  or  a  judgment  in  a  dis- 
tinct action  to  be  prerequisite  to  recovery 
on  an  attachment  bond  have  based  their  rul- 
ings on  their  peculiar  statutes.  Note  to  Bur- 
ton V.  Knapp,  81  Amer.  Dec.  468;  Drake, 
Attachm.  S  166;  Wade,  Attachm.  S  298. 

4.  When  it  has  been  estabUahed  that  per- 


801UI  have  Joined  In  giving  a  b6nd  for  the 
attachment  of  property  of  a  corporation, 
they  are  not  in  a  position  to  daiy  tta  cor* 
porate  eodatence;  so  the  alleged  errws  In 
proving  the  corporation  In  this  case  wen 
ImmatoiaL 

6.  The  affidavit  for  the  attachment  alleged 
that  tiie  SeatUe  Crockery  Oompany  was 
about  to  dispose  €t  its  pnq>erty  with  intent 
to  d^raud  its  oedltors,  and  that  it  had  so 
disposed  ot  its  property  or  a  portion  thereat 
A  traverse  ct  these  allegations  was  f  (flowed 
by  an  order  to  disdiarge  the  attadimoit 
tqion  oral  proofb  of  the  parties.  No  findings 
were  made,  but  we  think  in  muAi  a  case  it 
must  be  taken  that  the  adjudication  was 
final  as  to  the  wrongfulness  of  the  attach- 
ment Now,  it  Code  Proc.  1 293,  stood  alone, 
it  would  seem  that  the.prodnctlMi  aC  the 
record  here  would  hare  «ititled  the  respond- 
ent to  nominal  dam^es,  for  by  that  sec- 
tion the  bond  is  conditioned  that  the  plain- 
tiff will  prosecute  his  action  without  dei^, 
will  pay  all  costs  that  may  be  adjudged  to 
the  d^endant,  and  all  damages  wMdb.  he 
may  sustain  by  reason  of  the  attachment, 
should  the  same  be  wrongfully,  oppressive, 
or  maliciously  sued  out.  NoUiing  Is  therein 
said  about  reasonable  cause;  but  when  we 
come  to  section  295  we  find  that  recovery 
upon  the  bond  depends  upon  the  plaintiff's 
showing  (1)  a  wrongful  suing  out  of  the 
attachment,  and  that  there  was  no  reason- 
able cause  to  believe  the  ground  upon  which 
the  same  was  issued  to  be  true,  when  he 
may  recover  actual  damages  and  attorneys* 
fees;  (2)  a  malldons  suing  out  of  the  writ, 
when  he  may  recover  exemplary  damages, 
also.  This  looks  like  a  hard  statute  to  com- 
ply with,  since  it  involves  the  proof  of  a 
negative,  viz.  want  of  reasonable  cause. 
Appellants  maintain  that  the  correct  cause 
for  the  respondent  was  to  begin  with  the 
assumption  that  the  attadiment  was  wrong- 
ful, as  appeared  from  the  record  of  the  dr- 
cult  court,  and'  then  to  proceed  to  show 
that  the  attaching  creditors  did  not  have 
Information  worthy  ot  credit  of  facts  Justi- 
fying a  belief  In  the  existence  of  the  grounds 
alleged  In  their  affidavit;  that  is,  they  con- 
tend that  the  reasonable  cause  meant  Is  a 
state  of  mind  produced  In  the  attadhlng 
party  by  information  which  he  believes  to 
be  true.  But  the  plain  reading  of  the  statute 
Is  not  tha,t  way.  It  does  not  depend  upon 
the  state  of  mind  of  anybody,  but  upon  the 
true  facts  of  the  case.  It  is  for  the  plaintiff 
in  any  such  case,  If  there  has  been  no  pre- 
vious adjudication,  to  lay  before  the  Jury 
the  facts  concerning  his  affairs  sufficiently 
to  show  that,  as  they  were  known,  or  might 
have  been  known,  by  reasonable  inquiry, 
there  were  no  fraudulent  transactions  on 
his  part,  and  none  upon  which  the  ordinary 
business  man  would  natumlly  look  with 
suspicion;  for.  If  <me  act  suspiciously,  there 
may  be  reasonable  cause  to  justify  a  belief 
tliat  a  fraud. has  been  or  is. about  to  be 
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perpetrated,  although  no  fraud  be  Intended. 
But  the  facts  and  acts  must  exist.  More 
talebearing,  although  believed  In,  will  not 
supply  their  absence.  Reasonable  or  proba- 
ble cause  Is  a  different  thing  from  the  in- 
formation upon  which  a  belief  In  Its  »ist- 
ence  may  be  based.  To  avoid  liability  upon 
the  bond  for  actual  damages,  the  reasonable 
cause  must  exist  as  a  fact;  but  credible  In- 
formation of  facts  sufficient  to  warrant  a 
belief  In  the  existence  of  reasonable  cause 
will  tend  to  disprove  malice,  and  thereby  to 
rdiere  from  exemplary  damages.  In  this  mat- 
ter we  are  compelled  to  take  Issue  with  the 
supreme  court  of  Iowa,  which  has  frequently 
held  that  the  plaintiff  In  such  a  case  must 
not  only  prove  that  no  cause  existed  for  nn 
attachment,  but  also  that  the  defendant  had 
no  reasonably  credible  information  that  such 
a  cause  existed.  Burton  v.  Knapp,  14  Iowa, 
196;  Vorse  v.  PhUllps,  37  Iowa,  428;  Dent 
V.  Smith,  58  Iowa,  262,  5  N.  W.  Rep.  143. 
The  first-named  case  was  decided  under  a 
statute  as  to  bonds  and  suits  upon  them  In 
substance  like  the  statutes  of  the  most  of 
the  states,  (St.  Iowa  1860;)  and  we  think 
the  Iowa  supreme  court  stood  alone  in  hold- 
ing that  the  actual  damages  were  not  re- 
coverable when  the  attachment  was  issued 
without  cause  existing  therefor.  Jerman  v. 
Stewart.  12  Fed.  Rep.  271.  The  last  two 
cases,  however,  were  decided  under  a  stat- 
ute precisely  like  our  own,  (St  Iowa  1S8S,) 
and  the  only  one  which  Is  like  It  In  the 
section  governing  recovwies  on  the  bond. 
To  say  that  a  debtor  may  be  deprived  of 
the  use  of  his  property,  not  for  any  fault 
of  his  own,  but  because  his  creditor  believes 
that  he  has  been  in  fault,  Is  to  make  his 
rights  depend  upon  a  matter  which  the  law 
cannot  and  does  not  pretend  to  regulate,  viz. 
the  nature  and  condition  of  the  creditor's 
mind,  and  Is  to  put  him,  upon  the  trial  of 
his  suit  for  damages,  to  proof  of  facts  which 
he  can  get  positively  from  no  other  source 
but  the  creditor  himself,  which  would  be 
entirely  unreasonable.  Moreover,  different 
creditors,  whose  rights  to  have  an  attach- 
ment are  equal  when  a  cause  exists,  would 
be  placed  upon  an  entirely  different  footing 
if  the  writ  should  be  discharged  for  want 
of  actual  cause.  When  one  creditor  attaches, 
others  are  likely  to,  deeming  that  the  affi- 
davit of  the  Qrst  one  on  file  Is  sufficient  in- 
formation to  lead  a  prudent  person  to  act; 
but,  in  a  suit  for  damages,  the  first  one 
would  escape,  under  the  Iowa  rule,  because 
he  had  credible  Information,  while  the  sec- 
ond would  pay  the  full  penalty.  The  lan- 
guage of  the  statute  is:  "And  that  there 
was  no  reasonable  cause  to  believe  the 
ground  •  •  •  to  be  tnie."  The  "ground" 
In  this  case  was  that  resimndent  had  dis- 
posed of  its  property  with  intent  to  defraud 
its  creditors,  and  that  it  was  about  to  do 
so;  but  the  '"cause"  for  l>elleving  that 
ground  to  be  true  was  not  the  statciiieut 
of  any  one  that  there  was  a  cause,  but  a 


fact  or  facts;  as,  for  example,  a  sham  sale 

of  crockery  to  a  third  person,  without  con- 
sideration, with  the  understanding  that  he 
was  to  hold  It  or  sell  it  for  the  tienefit  of 
the  respondent,  or  a  plan  or  scheme  devised 
for  that  purpose,  but  not  yet  executed.  This 
cause  the  law  requires  the  plaintiff  to  prove 
to  t>e  nonoxlstent  It  was  competent,  there- 
fore, for  the  respondent  to  show— First,  the 
discharge  of  the  writ;  secondly,  the  want 
of  reasonable  cause  by  proof  as  to  the  con- 
duct of  its  affairs,  and  the  good  faith  of  Its 
transactions;  and,  thirdly,  under  the  allega- 
tions of  the  complaint,  the  malicious  action 
of  the  attachment  plaintiff.  If,  at  any  stage 
of  the  case,  before  the  cause  was  submitted 
to  the  Jury.  It  abandoned  the  chai^  of  mal- 
ice, all  evidence  upon  that  subject  and  Upon 
the  question  of  exemplary  damages  should 
have  been  withdrawn.  What  Mr.  Carson 
stated  at  the  hearing  tu  the  circuit  court 
w'e  do  not  think  was  admissible.  He  was 
the  collection  clerk  for  the  attorneys  of  Cerf, 
Schloss  &  Co.,  with  whom  some  conversa- 
tion was  had  by  one  of  respondent's  offlcera 
regarding  the  claim  of  Cerf.  S<^oss  &  Co., 
and  it  se^s  to  be  admitted  that  upon  that 
interview,  and  his  report  of  It  to  Mr.  Shep- 
ard,  who  made  the  affidavit,  depends  the 
.question  whether  Cerf,  S(^oss  &  Co.  had 
Information  of  any  fiict  which  tended  to 
show  them  that  a  fraud  was  threatraed.  It 
was  sufficient,  therefore,  for  respondent, 
after  showing  that  no  actual  ai\ise  existed, 
to  prove  the  interview  with  Carscm,  and 
stop;  for,  there  being  no  cause,  and.  accord- 
ing to  Its  version  of  the  conversation,  noth- 
ing said,  to  lead  any  one  to  suspect  an  inten- 
tion to  perpetrate  a  fraud,  it  must  follow 
that  the  attachment  was  so  recklessly  ob- 
tained that  malice  could  be  argued  there- 
from. From  that  point  it  was  for  the  ap- 
pellants either  to  dispute  the  facts  in  re- 
gard to  the  conversation,  or  to  show  that 
Carson  had  reported  it  in  such  a  way  aa 
to  Justify  a  belief  that  fraud  would  be  at- 
tempted tf  the  claim  were  pressed,  or  both; 
but  what  Carson  reported  was  only  material 
In  case  the  charge  of  malice  were  pressed. 
Information  of  such  a  character  from  a 
trusted  and  confidratiol  employe  ought  to 
relieve  the  principal  from  the  charge  of  mal- 
ice wheu  there  is  no'afflrmatlve  showing  of 
it,  but  only  a  presumption  from  the  fact 
that  the  attachment  was  issued  without  tlie 
existence  of  reasonable  cause  therefor. 

0.  We  bold  that  liability  upon  the  bond 
for  a  malicious  attachment  accrues  if  the 
person  whose  direct  act  catised  it  to  be  Is- 
sued was  actuated  by  malicious  motives, 
although  the  principal  for  whom  he  acted 
as  ngput  knew  nothing  of  the  transactlou, 
uutil  It  Is  shown  that  the  agent  had  no  au- 
thority to  attach  under  any  circumstances, 
and  that  the  act  of  the  agent  in  attaching 
was  affirmatively  repudiated  as  soon  as 
knowlcdiii-  of  It  was  received. 

7.  Some  of  the  evidence  In  this  case  was 
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received  nptm  fbs  ttieoiy  that  ttie  rapond- 
«Dt  nUi^t  prove  damages  for  loss  of  busd,- 
nesB  credit,  which  it  alleged  It  had  suffered 
to  the  extent  of  $4,000;  and,  in  Its  charge 
to  the  Jury,  the  court,  after  stating  to  them 
that  all  questions  of  malice  were  withdrawn 
from  llielr  ooiiBiderati<m,  Instructed  as  fol- 
lows upon  the  subject  of  damages  for  wrong- 
ful Issuance  at  an  attachment  without  rea- 
sonable cause:  (1)  "The  court  further  in- 
structs the  Jury  that,  if  th^  find  for  the 
plaintiff,  that,  in  the  assessment  of  actual 
damages,  they  can  consider  what.  If  any- 
thing, the  plaintiff  has  suffered  in  its  credit 
as  a  merdiant"  (2)  A  substnnUal  repetition 
of  the  foregoing,  with  limitations  taken,  as 
Is  said,  largely  from  the  charge  in  Kennedy 
T.  Meachom,  IS  Fed.  Bep.  312.  (3)  "The 
only  damages  reoormible  in  this  action  are 
the  actual  damages  caused  by  the  athioh- 
ment,  and  such  damages  only  include  the 
current  expenses  of  the  biislneas  during 
the  detention  of  the  store  and  stock,  and 
the  loss  of  actual  net  profits,  if  any.  during 
that  time,  besides  reasonable  attorneys*  fees, 
to  be  fixed  by  the  court  upon  the  proper  evi- 
dence.  Actual  damages  do  not  Include  pro- 
epectiTe  profits  of  the  buMness,  because  they 
are  ineritably  uncertain  and  speculative  in 
their  nature,  and  depend  on  so  many  re- 
mote chances  of  trade  and  of  subsequent 
causes."  ^e  third  charge  was  Inconsistent 
with  the  first  two,  for  It  entirely  withdrew 
from  the  jury  the  matter  of  damages  to 
credit;  but,  If  that  effect  was  intended  by 
the  court,  It  was  of  no  avail,  since  the  Jury 
brought  In  a  verdict  of  ¥4,000,  more  than 
three-fourths  of  which  must  have  been  al- 
lowed for  injury  to  the  respondent's  credit 
as  a  merchant  We  conclude  that  It  was  not 
the  Intention  to  take  this  element  of  credit 
away  from  the  Jury,  however,  because  of 
the  court's  refusal  to  grant  a  new  trial. 

Bespondent  strenuously  malntaios  that  in- 
Jury  to  the  credit  of  a  merchant  ought  to 
be  allowed  In  these  coses,  and  some  auihorl- 
ties  cited  In  support  of  the  pro  post  tioii. 
Kennedy  v.  Meacham,  supra.  Is  the  most 
outspoken,  and  follows  precedents  set  In 
Alabama.  Donnell  v.  Jones,  13  Ala.  490.  In 
Meyer  v.  Fagan,  51  N.  W.  Rep.  753,  a  re- 
covery for  loss  of  credit  seems  to  have 
been  allowed  to  stand;  but  the  question  be- 
fore the  supreme  court  of  Nebraska  seems 
to  have  been  only  whether  the  sum  re- 
covered was  excessive.  No  discussion  of 
the  subject  of  damages  to  credit  is  In  the 
case.  About  the  same  state  of  things  Is 
found  In  MacVeagh  v.  Bailey,  29  HI,  App. 
606.  In  Lawson's  Rights,  Remedies  &  Prac- 
tice (volume  7,  i  3549)  the  effect  of  the  at- 
tachment upon  credit  Is  said  to  be  a  proper 
matter  for  consideration  to  o^esslng  dam- 
ages, the  only  authority  dted  being  Ken- 
nedy V.  Meacham;  but  In  section  3551  the 
contrary  doctrine  Is' laid  down,  and  numer- 
ous cases  are  cited.  The  general  doctrine  of 
the  law  is  that  remote,  speculative,  and  un- 


c^taln  damages  cannot  be  reeorered  ftnr; 
and  injury  to  credit  mnsf  necessarily  be  of 
the  most  uncertain  value,  even  when  its  as- 
'certalnment  is  guarded  by  the  most  careful 
instructions  a  court  can  possibly  give.  What 
mercantile  character  and  credit  are  Is  clear- 
ly defined  in  Donnell  v.  Jones,  supra.  "By 
character  in  this  connection,"  says  the 
court,  "we  mean  the  generally  received  opin- 
ion In  the  community  respecting  the  solven- 
cy of  the  firm,  the  probity  and  punctuality 
with  wtilch  It  discharged  Its  obligations,  and 
the  efficiency  with  which  Its  affairs  are  man- 
aged. Credit,  which  Is  usually  the  result 
of  those  qualities  and  capacities  we  have 
named,  may  be  defined  the  'ability  to  bor- 
row money  or  obtain  goods  In  virtue  of  the 
opinion  conceived  by  the  lender  or  seller  tliat 
the  party  will  repay.*"  Whilethe  issuance  of 
an  attachment  may  do  Injury  to  this  mer- 
cantile cimracter  and  credit  of  a  debtor,  it 
Is  in  that  respect  not  different  from  other 
Judicial  proceedings.  If  the  allegations  of 
the  affidavit  are  in  the  one  case  libelous, 
and  tend  to  break  down  the  confidence 
theretofore  reposed  in  the  defendant,  they 
are  no  more  so  than  would  be  a  complaint 
In  a  suit  for  money  obtained  by  alleged 
false  pretenses;  and  so  uils  kind  of  injury 
may  be  brought  about  as  effectually  where 
no  property  at  all  has  been  taken  under 
the  writ.  The  commencement  of  an  or- 
dinary suit  upon  a  promissory  note  has  fully 
as  great  a.  tendency  to  Impair  credit  as  any 
other  proceeding,  for  the  presumption  is  that 
a  business  man  will  take  care  of  his  notes 
at  least.  If  he  has  any  regard  for  his  stand- 
ing iu  the  commercial  world;  and,  if  he  can- 
not take  care  of  them,  so  that  he  has  to  be 
sued,  the  inference  most  naturally  Is  that 
he  is  weak  in  resources,  and  therefore  not 
a  safe  person  to  credit.  But  the  note  may 
be  forged,  or  not  due,  or  paid,  or  there  may 
be  counterclaims  or  good  defenses,  so  that 
the  suit  is  totally  unjustifiable.  But  does 
any  cme  sue  for  damages  to  credit  growing 
out  of  such  proceedings?  Not  at  all,  because 
they  are  privileged,  being  proceedings  In 
courts  of  Justice.  And  so  we  think  this  at- 
tachment proceeding,  and  all  allegations  of 
fraud  made  therein,  although  they  may  In- 
jure the  character,  reputation,  or  credit  of 
the  defendants,  are  In  the  same  way  privi- 
leged, and  not  to  be  recovered  for.  All  ac- 
tual damages  for  the  physical  taking  of 
property  must  be  compensated  under  the 
statute;  and,  when  the  proceeding  Is  in- 
stituted maliciously,  exemplary  damages  can 
be  allowed  at  the  reasonable  discretion  of 
the  Jury,  under  the  evidence.  This  court, 
in  Dray  Co.  v.  Hoefer.  2  Wash.  SL  45,  25 
Fac.  Rep.  1072,  did  not  undertake  to  say 
that,  where  the  statute  expressly  provided 
for  them,  punitive  damages  could  not  be 
recovered.  In  such  cases  the  rules  laid 
down  in  those  Jurisdictions  where  the  doc- 
trine of  punitive  damages  is  accepted  should 
guide  the  courts  and  Juries  o£  this  state. 
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The  aettui  damages  In  this  case,  under  the 
pleadings,  consisted  (1)  of  the  costs  and  ex- 
penses of.  the  motion  to  discharge  the  at- 
tachment, Including  the  attorney's  fee  paid' 
or  agreed  to  be  paid  therefor,  If  the  same 
was  a  reasonable  fee;  but.  If  a  gross  fee 
was  paid  or  promised  for  the  whole  case  in 
the  circuit  court,  the  fee  for  the  motion  must 
be  apportioned  out  of  that;  and  the  fee  al- 
lowed must  be  no  more  than  a  reasonable 
Cee  In  any  event,  to  be  determined  by  the 
court,  without  the  Interreotion  of  the  jury. 
(2)  The  ascertainable  profits  ot  the  business 
while  the  property  was  In  the  possession 
of  the  marshal,  tinder  a  liberal  construction 
of  the  evidenca  (3)  Bent  and  clerk  hire 
ilurtng  the  same  time.  (4)  Actual  depredi- 
iitloD  of  tbe  value  of  the  goods  by  reason  of 
the  marshal's  possession  and  treatment  of 
them,  not  Including,  however,  any  fanciful 
notion  of  depreciation  because  of  their  hav- 
ing been  a  ^'bankrupt  stock."  ^)  A  reason- 
able attom^'s  fee^  to  be  fixed  by  the  court, 
for  the  prosecution  of  this  action  for  dam- 
sges.  not  liM^iirting  the  trial  already  had  or 
tbe  appeal. 

We  have  passed  upon  this  case  not  know- 
ing whether  the  question  of  malice  would 
be  in  it  upon  a  retrial  or  not,  and  the  ob- 
jections and  uceptlons  to  ruUngs  upon  evi- 
dence and  InstructioDB  were  ao  numerous 
and  complicated  that  It  waa  ImpractlcaUe 
to  review  them  ^ely.  We  brieve  what  has 
been  aald  will  aeire  to  Indicate  bow  this 
court  regards  tbe  aevn*!  matters  before  it. 
The  Judgment  Is  reversed,  and  a  new  trial 
cnnted.  tiie  reapondept  bavlng  leara  to 
amoid  Us  oomidalnt. 

DTTvTtAn.  a  jr.,  and  ANDERS  and 
SCOTT,  JJ.,  ooncnr. 

HOTT,  J.,  <dlswnflns.)  I  tUnk  tbat  the 
complaint,  when  fairly  construed,  alleged 
ttia  execnttfUL  ot  tbe  bond  b^  the  aoretles, 
MM  well  as  tbe  principal.  As  to  tbe  other 
qnestlona  discussed,  and  la  tbe  dlspo^Uon 
«C  Uie  case^  I  concur. 


(61  Kan.  792) 

BOARD  OP  EDUCATION  OF  CTTT  OF 
TOPEKA  T.  WELCH. 

(Supreme  Court  ^  Kansas.  July  8,  1883.) 
KuHiaiPAL  CoHPOUTtom  —  lasunro  Bosds— Do- 

TIBS  or  CA^IVASBim  BOABD— FOWBBS  OT  BOAKD 

or  Edccatioit. 

1.  The  corporate  fanctlons  of  the  board  of 
edoeatifHi  of  a  dty  of  the  first  class  are  granted 
to  asfdst  In  eariyinc  out  the  general  common- 
school  system  adopted  by  the  «Ute. 

2.  The  boards  of  edacation  of  dtles  of  tbe 
Ant  class  are  vested  with  large  dlacretlon  In 
all  matters  pntalnlng  to  the  management  of 
the  schools  nndw  their  etuitroL  wliat  mlea 
and  regulations  may  tmrt  promote  the  interest 
ti  tho  Bcbods,  and  what  branches  shall  be 
taaght,  otber  than  tiiose  expressly  prescribed 
by  tbe  stetote  for  all  sdiotd  districts,  are  mat- 
ters left  to  the  detenoloatEoo  of  the  directors 
«f  the  boards;  but  they  ahonld  always  keep  In 
nsw.tfaa  Ugbest  good  of  be  schools.  WItbths 


dlseretkmary  powers  ot  svett  oAeer*  tiie  eourts 
will  not  interfere,  nnless  thtfe  has  been  soeb 
an  abase  of  thrir  discretion  as  works  palpable 

tajQBtice  or  injury. 

3.  The  boards  of  edacation  of  dtles  of  the 
first  class  have  the  power  to  ec^'ablish  and 
meintein  various  grades  or  departments  In  dty 
pablie  schools,  iododiug  a  high-school  grade  «t 
deparCment. 

4.  Under  chapter  198,  Sess.  Jjiws  18W, 
oimn  propw  proceedings  being  bad  tberefor,  and 
after  a  vote  of  a  majority  of  the  qoalified  elec^ 
ors  of  the  dty  Id  favor  of  such  a  pmpositioBf 
a  board  of  edacation  mar  Issue  bonds  In  a» 
eordaoce  with  tbe  provisions  of  snch  chaptsr 
to  porchase  a  site  and  erect  a  hlidt^chool  balld> 
tng. 

6.  As  the  territory  controlled  by  the  board 
of  edacation  of  the  city  of  Topeka  for  school 
porposes  embraces  tbe  same  territory  as  tiM 
oorporatloQ  of  the  d^  of  Topelta,  the  mayor 
and  couodl  of  the  dty,  under  the  ordinances 
of  the  dty  providing  for  canvasring  Uie  re> 
tarns  of  all  spedal  and  general  dections  held 
within  the  dty,  hare  power  to  meet  and  coi^ 
vou  the  retams  of  a  spedal  election  hdd  oiH 
der  the  provigioDs  of  chapter  100,  Sess.  Xaws 
1881,  to  issue  bonds  to  purchase  a  school  rito 
or  build  a  school  building  within  the  city. 

6.  A  canvassing  board  cannot  relieve  itsdf 
of  its  dnty  by  refusing  to  caovsu  the  returns 
of  aa  election  properly  presented  to  it;  end  if 
such  a  board  adjourns  without  canvassing  the 
returns  before  it  and  declaring  tbe  result  tber^ 
of,  its  duty  is  to  reassemble  as  soon  as  possiUok 
and  make  a  correct  canvass  of  all  the  returns 
Lewis  T.  Commlsdoners,  10  Kan.  102:  Rossis 
thai  V.  Board.  (Kan.)  St  Pba  Bep^  128;  la  M 
Gunn,  Id.  471. 

(Syllabus  br  tba  GouCj 

Original  actton  board  of  edncatloB 

of  the  dty  ot  Tope^  against  B.  B.  Wdch, 
as  president;  for  mandamus,  Jodgmoit  for 
plabitlffi. 

Tbe  other  facts  folly  appear  In  tbe  ttiOiaw^ 
fag  statement  by  HOBTON,  a  J.: 

This-  action  Is  liron^t  for  a  perempt«y 
writ  of  mnndanms  to  oompd  tbe  defendant; 
as  president  of  ttie  board  of  education  of  ttw 
dty  of  TOpeka,  to  sign  189,000  of  4  per  eent 
20-year  bonds  about  to  be  Issued.  They  bars 
been  sold  to  the  commlsdoners  ot  the  stats 
sehool  fund,  on  condition  that  flie  tommb- 
sloners  shall  be  satisfied  of  tbelr  legality. 
The  elecUon  authorizing  these  bonds  was 
held  on  March  7,  1893,  under  diApter  196  of 
tbe  Laws  of  1891.  On  March  22.  1898,  an 
application  to  enjoin  the  Irananoe  of  these 
bonds  was  made  to  the  district  court  ot 
Shawnee  county.  Tbe  application  was  heard 
by  the  district  court  on  March  29,  189S,  and 
by  consent  of  all  parties  the  hearing  was 
made  a  final  trial  of  the  action.  Upon  the 
trial  the  Injunction  was  refused.  The  trial 
court  (Hazen,  J.)  banded  down  tbe  follow^ 
Ing  opinion: 

"This  action  Is  brought  on  b^lf  of  ths 
stete  of  Kansas  on  relation  of  the  a^ 
tomey  general  against  the  board  of  edu- 
cation of  the  dty  of  Topeka  to  enjola 
the  issuing  of  $86,000  worth  of  bonds,  whlA 
bonds,  It  Is  alleged,  sre  to  be  Issued  for  tiie 
purpose  of  buying  a  blgfa-sdiool  rite  and 
erecting  a  hIgh-4cbo<ri  building.  It  Is  claimed 
on  b^alf  of  the  phUntifr  that  the  board  of 
education  has  no  power  to  erect  a  bnOdlnf 
therwn.  It  Is  elslmsd  m  bebslf  €t  As 
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boaid  of  edncatloii  Oat  It  lias  imdi  power; 
tliat  it  baa  complied  wltb  the  law;  and  Uiat 
it  should  now  be  permitted  to  go  on  and  is- 
sue Uieee  bonda.  It  la  cwtraided  on  belialf 
of  die  ^^tiff  that  the  matter  of  aubmittlng 
this  propoidtloii  amoiinted  to  a  otnuitructiTe 
fraud  In  tbiai  that  when  the  propraitton  was 
aolHiiltted  to  the  TotwB  aa  to  wbethw  or 
not  fhey  would  vote  for  or  against  the 
b<nd8r  oertaln  sites  were  designated  upon 
the  ticket,  and  the  price  of  each  Indicated, 
and  that  it  was  the  nndfarstandhig  that  the 
board  sboold  porcbase  the  site  recelvii^  the 
gceatest  mmrtwr  of  votes,  and  at  the  price 
indicated;  that  la,  it  would  purcliase  the 
Ate  reoeivlng  the  hirgest  number  of  votes 
at  the  price  indicated  on  the  ticket  It  is 
claimed  that  that  amounted  to  a  construct- 
ive fraud;  not  actual  fraud,  but  that  the 
effect  of  it  was  not  to  allow  a  fair  and  Im- 
partial expression  of  the  voters  upon  the 
proportion.  The  case  of  Lewis  v.  Commis- 
doners,  12  Kan.  186,  la  cited  to  sustain  that 
position.  In  that  case  there  were  railroad 
bonds  to  be  Issued  to  two  railroads  to  be 
voted  for,  and  the  propositi^  was  so 
framed  that  the  voter  could  not  vote  for 
one  railroad  proposition  without  voting  for 
both,  and  the  supreme  court  held  In  that 
case  that  that  was  not  permitting  a  free 
and  fair  expresdon  of  the  people  upon  the 
pn^osltion  submitted.  But  that  Is  not  OUs 
case.  Here  the  main  question  was  the  is- 
suance of  the  bonds.  They  were  voting  for 
or  against  the  bonds,  and  the  remainder  of 
the  ticket  was  simply  taking  an  expression 
of  the  voters  as  to  which  one  of  the  sites, 
in  their  opinion,  was  the  prop^  one  for  the 
board  to  purchase.  Now,  it  seems  to  me 
that  this  was  a  proper  matter  to  be  sub- 
mitted to  the  people.  The  voters  have  a 
right,  or  ought  to  have  a  right,  as  far  as 
they  can,  to  say  where  the  school  sliall  be 
located,— In  wliat  part  of  the  city.  It  Is 
claimed  that  this  induced  persons  to  come 
out  and  work  for  the  bonds,  and  possibly 
t>rought  out  a  larger  vote  than  oUierwise 
would  have  been  brought  out  I  ttiink  tiiat  is 
true.  But  the  expression  of  the  voter  at 
the  time  he  cast  his  vote  was  his  expres- 
sion either  for  or  against  the  bonds.  There 
Is  nothing  to  show  in  this  cose  that  the 
voter  was  influenced  In  any  way  by  the  fact 
that  certain  sites  were  selected,  and  would 
be  built  upon  if  the  bonds  carried.  The 
court  is  of  the  opinion  ttmt  that  position  is 
not  well  taken. 

"Again,  it  Is  claimed  that  the  election  law 
imder  which  this  Section  was  held  Is  Im- 
perfect in  this:  that  there  Is  no  provision 
for  canvassing  the  vote  and  declaring  the  re- 
sult. This  Is  substantially  true,  bnt  the 
courts  will  be  slow  to  interfere  with  the  will 
of  the  people  where  it  is  shown  that  there 
was  a  fair  election,  and  that  the  only  ques- 
tion is  the  question  of  canvas^ng  the  vote 
and  declaring  the  result  There  is  no  claim 
ttiat  there  was  any  fraud  on  account  of  the 


manner  in  which  the  vote  was  canvassed, 
niere  la  no  dahn  but  that  tiiere  waa  a 
true  and  omreot  canvaM  ot  the  vote,  as  In 
fact  takoi  oa  the  d^  of  tbia  election.  Tlds 
betng  true,  tlie  court  Is  of  the  opinion  that 
it  should  not  interfere  whwe  there  has  been 
a  fiilr  expression  of.  the  people  upon  the 
proposition.  When  the  polls  (dose  at  nl^t 
the  propoaltlfKi  la  either  won  or  lost,  and 
the  only  thing  that  remiUDs  to  be  done  Is  to 
declare  the  result;  and  if  that  result  is  de- 
clared,  and  correctly,  too,  it  makes  bat  little 
difference  aa  to  the  manner  of  arriving  at 
the  result  If  a  fair  canvass  of  the  vote  is 
had.  In  this  case  the  council  canvassed  the 
vote.  But  it  is  claimed  that  tb^  should 
have  canvassed  the  vote  at  the  first  meeting 
after  the  election.  There  was  a  meeting  of 
the  coiincil,  bat  at  the  first  meeting  there 
was  not  a  qnonun  present  and  they  ad- 
journed sine  die.  It  is  claimed,  after  that . 
they  could  not  canvass  the  vote;  and,  while 
nothing  had  been  said  on  the  discussion  of 
this  question,  yet  a  good  deal  had  been  said 
one  way  and  another  In  reference  to  the 
Bosenthal  Case.  (32  Fao.  Rep.  129,)  decided 
by  our  supreme  court,  applying  to  this  case 
npoa  this  proposition;  but  there  is  this  dis- 
tinction l)etween  that  case  and  this:  There 
the  canvassing  board  tiad  met  and.  after 
performing  Its  whole  duty,  had  adjotimed; 
here  the  canvassing  board  had  met,  but  for 
want  of  a  quorun^  had  adjourned.  Now,  It 
is  a  settled  proposition  that  if  It  is  the  duty 
of  a  body  of  m<m  to  canvass  the  vote,  and 
they  meet  and  adjourn  wlthont  doing  that 
which  th^  are  required  to  do  by  law,  the 
court  will  by  mandamus  compel  them  to 
meet  and  act  The  court  will  not  control 
thdir  action,  but  will  compel  them  to  act. 
In  this  case  no  action  tiad  been  taken,  and 
if  the  dty  council  had  refused  to  canvass 
the  votes,  and  adjourned  without  canvassing 
them,  upon  proper  showing  the  court  would 
by  mandamus  compel  them  to  meet  and  can- 
vass the  vote,, without  attempting  to  control 
the  result  If  the  courts  could  do  this,  then 
the  council  could  certainly  come  together  aft- 
er that  and  canvass  the  vote,  because  that 
which  they  could  be  compelled  to  do  by 
mandamus  they  conld  voluntarily  do.  The 
court  Is  of  opinion  tliat  that  [>OBition  is  not 
well  taken. 

"We  come  next  to  the  real  question  In  this 
case,  and  that  is,  whether  any  power  exists 
In  the  board  of  education  to  maintain  a  high 
Bchool.  Our  constitution  is  not  like  any  other 
constitution  that  the  court  or  the  attorneys 
on  either  side  in  this  case  have  been  able  to 
find.  It  provides  for  a  uniform  system  of 
common  schools  and  other  schools  of  a  higher 
grade.  It  is  contended  on  behalf  of  the  plain- 
tiff in  this  case  that  the  title  of  the  act  au- 
thorizing the  issuing  of  these  bonds  is, ,  'An 
act  pertaining  to  common  schools,*  and  that 
the  school  building  the  board  of  education 
proposes  to  build  In  this  case  Is  a  high  school, 
and  that  there  is  a  dlstiuction  between  a  com- 
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mon  school  and  a  blgh  school,  and  that  the 
title  of  an  act  applying  to  common  schools* 
has  no  application  to  high  schools,  and  there- 
fore the  board  has  no  authority  to  act  In  the 
premlsea  It  Is  contended  on  behalf  of  the 
board  of  education  that  the  building  of  this 
school  Is  simply  a  part  of  a  general  system 
of  common  schools.  While  the  expression 
'high  school'  Is  nsed,  where  the  building  Is 
separate  from  the  other  buildings,  and  dliter- 
ent  branches  are  taught,  yet  it  Is  claimed  that 
It  Is  a  part  of  the  general  system  of  common 
schools.  The  question  is  not  an  easy  one.  It 
is  a  question  that  might  be  decided  either 
way,  and  good  reasons  given  for  the  decision. 
But  the  serious  question  Is,  where  shall  the 
courts  draw  the  Une  between  'common 
schools*  and  mgh  schools,'  and  say  this 
branch  bdongs  to  the  common  and  this  to 
the  high  school?  We  all  know  as  a  matter 
of  experience  that  all  of  the  different  branches 
now  taught  In  the  common  schools  were  not 
taught  years  ago.  We  know  that  algebra 
was  a  thing  unknown  la  the  common  school 
when  most  of  us  went  to  school;  that  physi- 
ology, bookkeeping,  phy^cal  geography,  mu- 
sic, and  quite  annmber  of  other  branches  that 
could  be  named  were  never  taught  In  our 
school  days  In  the  common  schools.  Yet 
they  are  now  the  most  ordinary  branches 
taught  in  almost  all  of  the  common  schools, 
and  recognized  by  the  public  as  a  proper  and 
legitimate  exercise  of  the  control  of  the  board 
of  education  and  district  boards.  As  we  ad- 
vance, our  school  systems  advance;  and  what 
Is  taught  now  possibly  in  a  few  years  will 
not  be  taught  in  our  common  schools,  and 
other  branches  will  take  their  places.  And 
the  question  arises,  does  it  lie  In  the  power 
of  the  courts  to  say  where  the  dividing  line 
shall  be  between  the  common-school  and  the 
higher  branches?  According  to  the  evidence  in 
this  case,  the  board  of  education  of  the  dty  of 
Topekahas  divided  theschoolsof  this  city  Into 
12  branches  or  years.  These  different  branches 
are  taught  In  different  school  buildings;  some 
In  one,  some  in  another.  In  the  same 
sdiool  building,  In  different  rooms,  differ- 
ent branches  are  taught ;  and  when  they  have 
reached  the  eighth  grade,  then  they  go  into 
what  is  denominated  the  *hlgh  school,*  and 
are  there  taught  the  four  grades  covering 
that  department  Does  it  lie  within  the  pow- 
er of  the  courts  to  say  that  the  dividing  line 
between  the  common  and  high  school  Is  be- 
tween the  eighth  and  ninth  grades,  and  say 
up  to  this  grade  Is  'common,'  beyond  this  is 
'high?*  If  the  court  has  tlie  power  to  do 
this,  then  why  cannot  the  court  divide  It  be- 
tween the  seventh  and  eighth  grades,  or  at 
any  other  grade,  and  say  that  these  are  the 
grades  that  can  be  taught  In  the  common 
schools,  and  beyond  this  the  board  cannot  go? 
This  decision  la  not  confined  alone  to  the 
proposition  of  building  a  high  school  here  In 
the  of  Toi>eka,  but  it  goes  far  beyond 
that  It  reaches  the  question  whether  the 
board  of  edocatlon  has  the  power  to  maintain 


a  high  scho<d  In  the  dity  of  Topeka,  because, 
if  It  has  no  power  to  erect  this  building,  if 
it  has  no  power  to  purchase  this  site,  then 
every  act  the  Iward  of  education  does  In  the 
way  of  levying  a  tax  for  the  purpose  of 
malnt-ilning  this  school.  Including  hiring 
teachers,  buying  fumltiu'e,  etc.,  Is  illegal. 
When  we  stop  the  board  of  education  in  the 
building  of  this  building,  or  the  purchasing 
of  this  site.  It  is  not  the  end  of  this  contro- 
versy. We  must  go  beyond  that,  and  not  only 
decide  that  the  board  of  education  cannot 
piu>chase  this  site,  and  buUd  this  building, 
but  the  effect  of  the  decision  would  be  to 
destroy  the  high  school  of  the  dty  of  Topeka; 
and  ff  that  is  the  law  it  destroys  the  hi^ 
schools  in  every  other  dty  ot  the  flrat  daas 
In  the  state  of  Kansas. 

"But  It  Is  said  that  the  constitutional 
provision  In  reference  to  schools  has  been 
construed  in  Koestcr  v.  Board,  44  Kan.  141, 
24  Pac.  Rep.  65,  and  that  the  decision  there 
Is  against  the  Issue  of  these  iMnds.  The 
question  In  the  Koenter  Case,  It  Is  true,  ap* 
pears  as  though  the  supreme  court  Intended 
to  draw  a  line  between  the  high  school  and 
the  common  school,  isat  this  court  would 
prefer  to  leave  It  to  the  supreme  comt  to 
say  where  that  Une  shall  l>e  drawn.  In 
that  case  there  was  really  but  one  ques- 
tion. The  question  was  as  to  the  building 
of  a  county  hi^  sdiool,  and  It  la  attempted 
to  be  enjoined.  The  supreme  court  held 
that  the  Injunction  must  be  denied,  because 
the  constitution  authorized  the  building  of 
high  schools.  Of  course,  that  was  true,  and 
that  Is  all  there  Is  in  that  case,  except  a 
remark  dropped  by  Strang,  C,  dedding  the 
case.  That  was  the  decision  In  that  case, 
and  whatever  the  commissioner  said  out- 
side of  the  point  In  Issue  is  not  binding, 
only  In  so  far  as  It  may  be  Instructive. 
From  an  examination  of  our  statute  it  is 
plain  to  t>e  seen  that  since  1S68  our  legisla- 
ture has  provided  for  high  schools.  Under 
this  same  kind  of  a  title  our  legislature  has 
provided  for  graded  schools  in  districts  and 
in  union  districts.  Under  this  same  kind  of 
a  title  they  have  provided  for  these  graded 
schools  teaching  advanced  branches,  and 
this  has  all  been  done  under  the  title  of 
:in  act  no  broader  than  the  act  In  question 
here.  In  1867  they  authorized  the  teaching 
of  German  In  our  common  schools,  under 
certain  circumstances;  and,  so  far  as  I  have 
been  able  to  determine,  there  is  no  limita- 
tion placed  upon  the  l>oard  of  education  or 
school  district  board  In  reference  to  what 
branches  shall  be  taught  In  the  common 
school.  Certain  branches  must  be  taught 
but  there  is  no  limitation  upon  the  branches 
that  may  be  taught  All  of  these  acts  pro- 
vide that  certain  branches  must  be  taught 
and  then  sudi  othera  as  may  be  provided 
by  the  board  of  education  Can  the  courts 
say  that  because  of  the  fact  that  the  board 
of  education  has  seen  fit  to  have  Latin, 
French,   or   any   other  of   the  advanced 
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branches  tav^t  in  our  sdiools,  these 
lire  not  common-school  branches?  Is  this 
a  matter  under  tbe  control  of  the  courts, 
when  the  leglshitnre  has  gtren  exdustTe 
power  to  fbe  board  of  eaucatton?  Bnt  it  is 
Kald  that  our  legislatiire  has  recognized 
the  fiict  that  the  constitnTlon  proTldes 
for  two  different  branches  of  scAiools,  be- 
cause they  hare  provided  by  a  special 
act  for  hl^  schools.  That  is  true,  and 
It  is  hard  to  reconcile  that  with  our  gen- 
eral legislation.  But  that  proposition  is 
met  on  the  other  side  by  the  proposition, 
running  through  our  legislature  from  1868, 
.  that  under  a  title  fhe  same  as  this  title 
they  have  Iwen  continually  providing  for 
hil^  sdiools  and  graded  schoohi  and  schools 
of  that  character;  and  this  meets  the  argu- 
ment oa  the  ottier  tide.  In  187ft  the  legis* 
lature  revised  the  entire  school  laws  and  re- 
enacted  them,  and  among  that  rerUdon  we 
find  these  same  proTisions  mnnlng  through 
the  statute  of  liB76  ^vlng  the  boards  ot 
ednoitlon  power  to  maintain  hi^  sfdiools, 
giving  the  boards  In  the  dUferfflit  districts 
power  to  unite  and  estaMish  graded  sdutols, 
and  giving  two  or  more  districts  power  to 
unite  and  establish  graded  schools,  all  un- 
der the  title  of  an  act  no  broader  than  this. 
Yetr  U  we  are  to  ftdlow  tho  contention  of 
tiie  plaintUt  tai  this  case,  these  acts  ore  all 
Illegal,  because  they  contend  that  this  pow- 
er does  not  exist  under  an  act  the  title  of 
wbldi  provides  for  the  regulation  and  nuln- 
tenance  of  common  schools.  If  this  be  true, 
tbm  all  these  aots  must  be  hdd  lUegal,  be- 
cause they  are  attempting  to  authorize  the 
maintaining  of  graded  and  high  schools  un- 
der an  act  the  title  of  which  applies  to 
common  scbools.  A  decision  of  this  hind 
would  not  only  prev«it  the  maintenance  ct 
high  schools,  but  It  would  prevent  the  main- 
tenance of  graded  s(diools  of  every  kind  and 
durncter  in  the  state  of  Kansas.  The  gen- 
eral understanding  of  the  people  Is  that 
graded  and  high  schools  can  be  maintained, 
under  the  title  of  an  act  applying  to  com- 
mon schools,  and  this  -understanding  has 
been  acquiesced  in  for  a  sufficient  length  ot 
time  In  this  state  to  show  that  the  people 
generally  have  not  construeu  the  constitu- 
tion as  contended  for  by  the  plaintiff  In  this 
case,  but,  on  the  contrary,  have  ^ven  It  the 
otiier  constniction.  To  now  hold  as  con- 
tended  for  by  the  plaintiff  would  be  to 
give  a  constnictlon  to  the  constitution  differ- 
ent from  what  It  has  been  receiving  by  the 
people  generally;  and  while  the  general  un- 
derstanding may  not  be  of  much  weight,  yet 
it  is  of  some  value." 

Xo  proceedings  in  error  have  yet  been 
tiled  In  this  court  to  review  or  reverse  the 
order  and  Judgm«it  of  the  district  court  of 
Shawnee  county. 

Henry  Keeler  and  J.  G.  Wood,  for  plain- 
tiff. S.  B.  Isenhart  and  J.  IX  McFarland, 
for  defendant 

v.83p.no.l4— 4a 


HORTON,  a  J.,  (after  stating  the  facts.) 
The  application  to  prohibit  the  Issuance  of 
¥85,000  of  4  per  cent  2(Vyear  bonds  by  the 
board  of  education  of  the  dty  of  Topeka, 
recCTtiy  made  to  tiie  district  court  of  Shaw- 
nee county  after  a  full  hearing,  was  denied. 
That  judgment,  until  reversed,  modified,  or 
suspended,  is  conclusive;  bnt  it  appears  that 
the  bonds  about  to  be  issued  have  be&a  sold 
to  the  commissioners  of  the  state  school 
fund,  and  It  is  Important  that  their  legality 
be  settled  by  this  court  In  view  of  the 
lengthy  opinion  handed  down  hy  the  learn- 
ed trial  Judge  in  the  case  disposed  of  hi  the 
district  court  of  Shawnee  county,  it  is  un- 
necessary to  refw  to  all  of  the  objections 
inesented  against  the  issnanoe  ot  the  bonds. 
An  etectiffli  was  hdd  In  tlie  dty  ot  Topeka 
on  Mardi  7,  1893,  tor  the  purpose  of  voting 
on  a  proposlti<m  to  purchase  a  site  and  erect 
a  hlgbHBchool  building,  not  to  exceed  $85,000. 
On  March  10^  1883,  at  8  o'dock  P.  M..  the 
dty  coundl  met  tar  the  purpose  of  can- 
vossing  the  returns  of  the  election,  but,  no 
quorum  behig  present,  the  coundl  sdjoumed 
Wlthottt  day.  On  Mardi'16,  1883,  in  accord- 
ance wltii  a  call  ot  the  mayor  ot  the  dty 
ot  TopeksL,  at  the  request  ot  the  board  of 
education  of  tiie  dty,  the  dty  council  again 
convened  at  7:30  o*do(^  P.  M.  for  the  pur* 
pose  of  canvassing  the  returns  of  the  Qtedal 
election,  and  dedaring  the  result  tiiereof. 
After  the  canvass  It  was  declared  that  2fi^ 
votes  were  cast  in  the  dty  for  the  Issuance 
of  the  school  bonds,  and  1,660  against  the 
bonds,  and  that  the  proposition  for  the  Is- 
suance of  the,  bonds  received  a  majority  of 
988  votes.  On  the  17th  day  of  March,  1893, 
the  board  of  education  of  the  city  of  Topeka 
convmed,  and,  having  received  from  the 
dty  derk  dnpUcate  returns  of  the  decticm, 
proceeded  to  canvass  and  declare  the  re- 
sult Its  canvass  was  the  same  as  previous^ 
ly  declared  by  the  mayor  and  dty  coimcll. 
The  dectton  woe  held  and  the  bonds  voted 
tmder  chapter  196,  Sees.  Lawa  1881,  the 
title  of  which  reads:  "An  act  for  the  regu- 
lation, support  and  malnt«iance  of  the 
common  schools  In  cities  of  the  first  class, 
and  repealing  certain  othM*  acts.'*  The  prin- 
dpnl  contention  is  that  under  the  provlaiona 
of  chapter  196  cities  of  the  first  class  have 
no  authority  to  purchase  a  school  site  or 
build  a  school  building  for  a  high  school; 
that  such  a  school  Is  not  connected  with  or 
a  part  of  "a  uniform  system  of  common 
schools,"  provided  for  by  section  2,  art  6, 
of  the  state  constitution.  That  section  Is  os 
follows:  "The  legislature  shall  encourage 
the  promotion  of  Intellectual,  moral,  scien- 
tific, and  agricultural  improvraient  by  es- 
tabllshlug  a  uniform  system  of  common 
schools  and  schools  of  a  higher  grade,  em- 
bracing normal,  preparatory,  collegiate,  and 
university  departments."  The  board  of  edu- 
cation of  the  clt7  of  Topeka  has  established 
a  course  of  Instruction  in  the  common  or 
public  sdiools  of  the  dty  subdivided  into 
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12  years  or  grades.  The  first  four  years  or 
4  grades  In  the  course  of  instruction  are  kept 
and  maintained  In  21  buildings,  and  are 
known  as  the  '*prlniaiy  department;"  the 
fifth  and  sixth  years  or  f^rades  are  taught  !n 
16  bulldinga,  and  are  known  as  the  "Inter- 
mediate d^iartmaat;"  the  serentli  and 
eighth  years  or  grades  are  in  six  bolldings, 
known  as  the  "grammar  sdiool  department" 
The  scholars  in  the  ninth,  tenth,  elerenth, 
and  tweUth  years  or  grades  assemble  in  a 
building  known  as  the  "high  school,"  pre- 
sided over  by  a  principal  selected  by  the 
board  of  education.  At  present  the  board  of 
education  does  not  own  sufficient  bidldings 
to  accommodate  all  the  sdiool  children,  and 
since  18S7  has  be«i  compelled  to  rent  a 
building  for  the  excluslTe  use  of  the  grades 
generally  known  as  the  "hi^  schooL"  Par- 
agraph 5C34  of  the  general  school  law  pro- 
rides  "that  in  each  and  erery  school  dis- 
trict shall  be  taught  orthography,  reading, 
writing,  English  grammar,  geography,  and 
arithmetic  and  such  other  branches  as  may 
be  determined  by  the  district  board:  pro- 
Tided,  that  the  InstmctJons  given  in  the 
sereral  branches  taught  shall  be  In  the  Eng- 
lish language."  The  corporate  functions  of 
the  board  of  education  of  a  city  of  the  first 
class  are  granted  by  the  state  to  assist  In 
carrying  out  the  general  common-school  sys- 
tem adopted  by  the  state.  Laws  1876,  c. 
122,  art.  10;  I^ws  1881,  c.  149.  §8  1,  2; 
Laws  1885.  c.  100,  8  1;  dhapter  196,  Laws 
1891;  Knowlee  v.  Board,  33  Kan.  701,  7 
Pac.  Rep.  561.  In  the  last  case  It  was  re- 
marked thai  "the  board  of  education  of  the 
city  of  Topfeka  has  power  to  select  Its  own 
officers,  to  make  its  rules  and  regulations, 
to  establish  a  high  school  whenever  In  Its 
opinion  the  educational  Interests  of  the  city 
demand  the  same,  and  to  exercise  sole  con- 
trol over  the  public  schools  and  school  prop- 
erty of  the  city."  See  Board  v.  Minor,  23 
Ohio  St  211;  McCormick  t.  Burt,  95  HI. 
263;  Stuart  v.  School  DIst,  30  Mich.  69; 
High  School  v.  Clayton  County,  9  Iowa,  177. 
In  the  statute  of  1876,  entitled  "An  act  for 
the  regulation  and  support  of  common 
schools,"  it  is  expressly  provided  "that  the 
board  of  education  shall  have  power  to  es- 
tablish a  high  school  whenever  in  their  own 
opinion  the  educational  Interests  of  the  city 
demand  the  same."  Section  4,  art.  10,  c.  122, 
Seas.  Laws  187&  In  that  act,  although  the 
title  refers  to  "common  schools,"  the  logis- 
latore  Inclodes  "high  schools"  as  a  part  "of 
the  uniform  system  of  common  schools." 
In  the  statute  of  1879  concerning  boards 
of  education  of  dtles  of  the  first  class.  It  Is 
proTided  that  each  boards  may  "organize 
and  maintain  separate  sdiools  for  Qie  educa- 
tion of  white  and  ccdored  children,  except  In 
thehigh  school,  where  no  discrimination  shoU 
be  made  on  account  of  color."  Sess.  Laws 
1879,  c.  81,  I  1;  paragraph  671S,  Gen.  St 
1889.  nigh  schools  are  treated  In  that  stat- 
nte  as  under  the  c<mtrol  of  the  boards  of 


education.  In  the  hU^  school  of  flie  dty 
of  Topeka  there  are  taught,  among  other 
branches,  mathematics,  i^sics,  history,  Eng- 
lish classics,  rhetorical  exercises,  vocal  train- 
ing, physical  ciilture,  Latin,  and  Oerman. 
An  education  acquired  throus^  the  medium 
of  the  English  language  is  an  English  edu- 
cation. If  the  same  branches  were  tani^t 
in  the  Latin  or  German  language,  it  would 
not  be  an  English  edi^cation;  but  the  mere 
fact  that  the  Latin  and  Oennaa  languages 
are  taught  doee  not  change  the  character 
of  the  school  from  an  En^lsh  one.  The 
common-school  medium  of  instruction  is  the 
English  language,  in  accordance  with  the 
provisions  of  the  statute.  Powell  v.  Board, 
9t  lU.  375.  While  the  school  law  prescribes 
that  certain  branches  shall  be  taught  In  the 
common  schools  of  the  state,  it  permits 
"othw  branches"  to  be  taught  fts  may  be 
determined  by  the  district  boards.  Boards 
of  education  of  cities  of  the  first  class  have 
the  power  to  make  rules  and  regulatlon& 
concerning  the  public  schofds  in  the  cities, 
subject  to  the  provisions  of  the  laws  of.  the 
state.  The  statute  Is  permissive  authority 
for  the  various  boards  of  education  of  the 
state  to  teach  In  the  common  schools  the 
higher  branches,  Including  Latin  and  the 
modem  languages.  The  boards  should  ex- 
ercise their  best  judgment  keeping  always 
In  view  the  highest  good  of  the  public 
schools.  Under  our  liberal  and  beneficent 
system  of  common  schools,  we  perceive  no 
good  reason  why  the  higher  branches  pre- 
scribed by  the  board  of  education  of  the  city 
of  Topeka  may  not  In  its  discretion,  be 
taught  In  the  public  schools,  and  no  good 
reason  why  scholars  desiring  to  be  Instruct- 
ed in  such  branches  may  not  be  provided 
with  a  separate  school  building  properly 
furnished,  whether  It  be  called  a  public 
school,  a  graded  school,  or  a  high  school. 

The  legislature,  within  the  terms  of  the 
constitution,  has  established  a  system  of 
common  schools.  High  schools  are  referred 
to  as  a  part  of  the  system.  Under  the  pro- 
vldons  of  chapter  196,  Sess.  Laws  1S!)1,  if 
certain  preliminary  proceedings  are  taken  by 
boards  of  education,  the  qualified  electors 
may  vote  bonds  for  the  purchase  of  school 
sites  and  the  construction  of  school  buildings. 
Whether  the  school  buildings  proposed  to  be 
constructed  and  voted  for  shall  be  called  a 
graded  scho(d  or  a  high  school  is  immaterial 
if,  imder  the  control  of  the  board  of  educa- 
tlcm,  it  is  carried  on  in  accordance  with  the 
statute  concerning  commcm  schools.  Of 
course,  the  le^slature,  under  the  oonstlta- 
tlon,  has  full  authority  to  provide  tor  the  es- 
tablishment of  sduK^  of  the  highest  grade, 
Bucfa  as  emtxace  normal,  preparatory,  col- 
legiate, and  nnlverdty  dejMrtments;  but  this 
does  not  forbid  the  legislature  from  estab- 
lishing common  sdiools  having  grades,  or 
high-school  departments.  It  was  remariced 
In  the  opinion  In  Koeeter  r.  Board,  44  Kan. 
141,  24  Pac.  Rep.  65,  by  Strang,  a.  that  the 
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high  BchtxA  anttiorlzed  by  chapter  147.  lAvn 
1886.  "an  adioola  of  a  hlf^er  grade  than  die- 
trict  or  common  acdwols,"  and  It  Is  Indsted 
tiiat  that  deddtm  is  conclnslre  against  the 
power  of  a  board  eft  edncatlon  of  a  dty  of 
the  first  class  from  organizing  a  Ugh-scbool 
departmoit  as  a  part  ot  the  common  or  pub- 
lic wdiools  of  a  dty.  13ie  coonty  hl^  Bchoote,  ' 
permitted  to  be  established  nnder  that  stat- 
ute by  every  county  hartog  a  population  of 
over  8,000  Inhabitants,  may  be  considered 
"adioola  of  a  higher  grade  than  district  or 
common  sdiools."  But  the  declsdon  In  that 
case  was  not  rendered  solely  upon  the  ground 
.that  sadi  a  school  Is  of  a  higher  grade.  It 
was  determined  in  the  case  ttiat  if  it  were  a 
school  of  a  higher  grade  It  was  especially 
antiiorized  by  the  CimsUtutlon  of  the  state, 
but  if  it  woe  not  so  then  tliat  the  constitu- 
tion did  not  fort)id  the  establishment  of  such 
a  school  by  the  leghdatnre.  County  high 
schools,  provided  for  in  that  statute,  are  er- 
[H'esflly  estaUlshed  for  the  purpose  "ot  af- 
f  (»ding  better  edncatl<mal  facilities  for  pu* 
plls  more  advanced  than  those  attending  dis- 
trict schools,  and  for  persons  who  desire  to 
fit  themselTes  for  the  vocation  of  teaching.** 
The  boards  of  education  of  dties  of  the  first 
dasB  are  compelled  to  prescttbe  as  studies  in 
the  commoo  schools  reading,  writing,  ailth* 
metic,  ge<^raphy,  etc.,  but  may  also  in  their 
discretion  prescribe  "mother  Invnches"  to  be 
taught  The  other  branches,  as  we  have  stat- 
ed, may  Indude  the  "higher  Inandies,"  but 
not  necessarilysa  In  the  county hl^sdux^ 
for  "better  educational  faculties  than  the  dis- 
trict schools"  the  Ugher  branches  must  nec- 
essarUy  be  required  in  oMer  to  carry  out  the 
purpose  of  the  les^slature.  There  Is  notiiing 
whatever  In  that  dedi^on  preventing  the 
board  of  edncatlcm  of  a  dty  from  providing 
for  the  teacUng  of  the  hl^er  branches  in 
the  common  or  public  schools  under  thdr 
control,  or  from  dassUying  the  school  dill- 
dren  or  sdiolars  Into  various  departments, 
and  permitting  such  departments  to  be 
tauj^t  In  s^arate  rooms  or  buUdlngs,  wheth- 
er they  be  known  as  fbi&  primaryi  the  inter- 
mediate, the  grammar,  or  the  high-school 
department  If  all  such  grades  or  depart- 
ments are  maintained  and  regulated  In  ac- 
cordance with  the  proviriona  of  the  statute 
as  common  or  public  schools,  th^  are  nec- 
essarily a  jMirt  of  Uie  common-school  system 
of  the  state. 

Another  objection  to  the  exerdse  of  the 
power  to  issue  the  bonds  is  that  dmpter  196 
of  the  Laws  <a  1S91  la  so  vague  and  incom- 
plete as  to  be  inoperative,  because  It  does 
not  provide  for  any  canvass  of  the  returns 
of  the  election.  The  returns  were  canvassed 
In  accordance  with  the  laws  of  the  state  and 
the  ordinances  of  the  dty,  except  that,  there 
being  no  quorum  of  the  dty  council  present 
on  the  Friday  succeeding  the  election,  the 
council  was,  upon  the  call  of  the  mayor  for 
that  purpose,  convened  a  few  dnys  Inter,  and 
then  canvassed  the  returns.   The  territory 
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controlled  by  the  board  of  educatton  of  the 
dty  of  Topdca  for  school  purposes  embraces 
the  same  territory  as  the  corporation  of  the 
dQr  of  Topics,  and  we  are  Inclined  to  the 
iH^on  that  the  mayor  and  council  of  the 
dty,  under  the  ordinances  of  the  dty,  provld- 
ing  for  canTasadng  the  returns  of  all  special 
or  general  decdons  held  -within  the  dty.  had 
ample  authority  to  meet  and  canvass  the  re- 
turns of  the  decUon  held  upon  the  proposi- 
tion to  Issue  the  bonds  tot  the  hl^^  sdwoL 
This,  however,  was  Bapidemaited  by  the  can- 
vass of  ^e  board  ot  edncation. 

There  Is  nothbig  whatever  In  the  objection 
that,  as  no  quorum  of  the  dty  conndl  was 
present  on  March  10,  1893,  the  adjournment 
without  date  rendered  the  dty  cooncU  as  a 
canvasdng  board  functus  dfido.  It  has  been 
decided  by  this  conrt  time  and  again  that 
the  courts  have  Jurisdiction  In  mandamus  to 
control  a  canvassing  board,  "whether  Oie 
board  be  a  towndilp,  a  dty,  a  county,  or  a 
state  board,**  If  the  board  wrongfully  neg- 
lects or  refuses  to  canvass  all  the  returns 
present  Agatai,  It  a  canvassing  board  has 
wnmgfully  or  Improperly  adjourned  rine  die 
without  performing  ita  doty,  the  courts  may 
oompd  It  to  reassemU^  and  make  a  ^correct 
canvass  of  all  the  retun»  before  It  A  writ 
of  mandamus  la  only  Issued  to  compel  the 
performance  of  an  act  which  the  law  enjoins 
as  a  duty.  Lewis  v.  Oommlsstoners,  16  Kan. 
102;  Rosenthal  v.  Board,  32  Pac.  Rep.  120, 
CO  Kan.  129;  In  re  Gunn,  82  Pac.  Rep.  471, 
50  Kan.  155.  As  there  was  no  quorum  of  the 
dty  council  on  March  10,  1893.  when  It  met 
for  the  purpose  of  canvasshig  the  returns  of 
the  election,  the  council  might  have  adjourn- 
ed to  some  subsequent  time  to  complete  the 
canvass;  but  as  it  adjourned  without  day. 
and  without  performing  any  of  Its  duties, 
the  mayor  had  authority  to  call  a  meeting  of 
the  council,  and  that  body,  In  the  perform- 
ance of  its  duty,  notwlthstanillng  Its  iTormer 
adjournment  had  the  power  to  canvass  the 
returns  and  declare  the  result. 

All  the  other  objections  to  the  Issuance  <a 
the  bonds  have  been  considered,  but  over- 
ruled. The  peremptory  writ  of  mandamus 
will  be  issued  as  prayed  for.  The  Judgment 
will  cany  costs.  All  the  Justices  ctmcurrtng. 


(21  NeT.  W) 

POUJADE  et  al.  v.  RYAN  et  at.    (No.  1.372.) 

(Supreme  Court  of  Nevada.  Aug.  8,  1893.) 
Appbal  — Recoko  —  Pkescmftionb  —  Mines  aitd 
MiKiRo — Notice  of  Location. 

1.  Where  the  findlnirs  are  not  inclnded  in 
the  statement,  they  cannot  be  considered  npon 
en  aripeal  from  an  order  overruling  a '  motion 
for  new  trial. 

2.  The  Btatate  of  1889,  p.  22.  c.  11,  reqoir- 
.ing  the  court  to  presume  that  the  statement 
contains  all  the  mAtters  pertinent  to  the  proper 
presentation  of  the  appeal,  does  not  require 
that  we  shonld  bo  presume  when  the  contrary 
appears  from  the  statement  itself. 

3.  The  amendment  to  the  practice  act  (St 
1803,  p.  8^  is  not  retroacdve,  and  does  not  ap- 
ply to  a  case  where  the  motim  for  new  trial 
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had  been  heard  and  disposed  of  br  the  lower 
court  before  its  enactmeot. 

4.  The  mining  law  does  not  reqnire  that  a 
notice  of  location  of  a  mine  shall  contain  a  ref- 
ereace  to  a  natural  object  or  permanent  monu- 
ment. It  ia  the  record  of  the  location  that  must 
ooDtoln  snch  reference,  and  only  then  when  the 
district  laws  require  the  record  to  be  made. 

5.  The  court  cannot  take  judicial  notice  of 
the  existence  in  a  particular  district  of  a  rule 
requiring  clnims  to  be  recorded.  Such  rule.  If 
it  exists,  must  be  proven,  the  same  as  any  other 
fact  in  the  case. 

(Srllabas  by  Bigelow,  J.) 

Appeal  from  district  court*  Unooln  county; 
G.  P.  Talbot.  Judge. 

Action  by  J.  Ponjade  and  otitis  against 
Pat  Ryan  and  others.  Defendants  had  Judg- 
ment, and,  from  ovder  denying  a  new  trial, 
plainUtfs  appeoL  Affirmed. 

J.  Poujade,  In  pro.  per.,  and  T.  J.  Osbom, 
tor  appellants.  George  S.  Sawyer  and  Tren- 
more  Coffin,  for  respondents. 

BIGELOW,  J.  Appeal  from  an  order  over- 
ruling a  motion  for  new  trial.  The  findings 
of  fact  are  not  Included  in  the  statement  on 
the  motion,  nor  are  they  In  any  manner  Men- 
afled,  and  for  this  reason  the  objection  Is 
made  that  we  cannot  consider  them  upon 
this  appeal.  Such  has  been  many  times  the 
decision  of  this  court  Boyd  t.  Anderson,  18 
Ner.  348,  4  Pac  Rep.  497;  Nesbitt  v.  Chls- 
holm,  16  Nev.  39;.  Aldersoil  y.  GUmore.  13 
Nev.  84;  Bowker  t.  Goodwin,  7  Nev.  137; 
Mining  Co.  T.  Barstow,  5  Nev.  254;  Corbett 
V.  Job,  Id.  204.  The  appellants  urge  that 
imder  the  statute  of  1880,  p.  22.  c.  11,  we  are 
to  presume  tliat  the  statement  contains  all 
the  matters  pw^lnent  to  the  proper  presenta- 
tion of  the  appeal,  and  consequently,  we  sup- 
pose, that  we  must  either  presume  that  the 
statement  does  contain  the  findings,  or  that 
they  are  not  pertinent  to  the  presentation  of 
the  case  in  this  court  But  the  statute  only 
requires  us  to  so  presume  when  the  contrary 
does  not  appear  from  the  statement  itself. 
That  Is  the  case  here.  An  examlun/tlon  of 
the  statement  demonstrates  that  it  does  not 
contain  the  findings,  and,  as  the  only  assign- 
ments of  insufficiency  of  the  evidence  are 
that  certain  findings  are  not  supported  by  it, 
they  are  certainly  pertinent,  as  without  them 
it  Is  impossible  to  understand  what  the  as- 
signments refer  to. 

It  is  furtlier  argued  that  the  amendment  to 
the  pracUce  act  (St  1893,  p.  88)  has  changed 
this  rule;  but,  without  pausing  to  determine 
whetlier  that  ts  or  Is  not  the  case.  It  Is  suffi- 
cient here  to  say  that  the  amt^ndment  is  not 
retroactive,  and  does  not  apply  where  the 
motion  for  new  trinl  had  been  made  and  dis- 
posed of  before  its  passage.  Hancock  v. 
Thorn,  46  CaL  643;  Caulfletd  v.  Doe,  45  Cal. 
222. 

The  only  other  error  assigned  is  that  upon 
the  admission  in  evidence  of  the  notice  of  lo- 
cation of  the  defendants'  mine.  Ujwn  this 
point  the  statement  contains  the  following: 
"James  Kyon,  one  of  the  defendants,  sworn 


on  behalf  of  the  defendants,  testifies  substan- 
tially as  follows;  •  •  •  The  notice  of  loca- 
tion of  the  Hope  mine  is  shown  the  witness, 
and  he  says:  'This  is  a  duplicate  of  the  uotioe 
wo  posted.  We  posted  ours  on  a  monnmCTt 
on  the  claim,  and  had  this  one  recorded.' 
*  *  *  Defendants  here  offered  in  evidence 
a  recorded  duplicate  of  the  notice  of  location 
of  the  Hope  mine,  to  which  plaintiffs  object* 
ed  on  the  ground  that  It  was  Insufficient  ir- 
relevant, incompetent,  and  Immaterial.  In 
tbat,  being  a  recorded  notice,  It  Is  losuffldait 
for  lack  of  descrlptioa,  and  that  it  does  not 
identify  the  claim  by  reference  to  a  pentta>- 
nent  monument  ornatuinlobject"  Wefcnow. 
of  no  law  reqtilrlng  a  notice  of  location  to 
contain  a  reference  to  a  permanent  monu- 
ment or  natural  object  It  is  the  record  of 
the  location  that  must  contain  this  reference, 
and  only  tbeu  when  the  district  laws  require 
such  record  to  be  made.  Golden  Fleece,  eta, 
Co.  V.  Gable  Consolidated,  etc.,  Co.,  12  Ner. 
312,  323;  Gleeson  v.  Mining  Co.,  13  Ner.  442. 
405.  There  was  no  evidraice  offered  concern- 
ing the  local  laws  of  this  district  nor. '  In- 
deed, does  the  recorded  notice  seem  to  have 
been  offered  for  the  purpose  of  proving  com- 
pliance with  any  rule  requiring  recordation, 
but  rather  as  the  notice  which  was  posted 
upon  the  mine,  as  a  part  of  the  location 
thereof.  As  such,  there  was  no  error  In  ad- 
mitting it  Without  proof  of  a  law  requiring 
recordation,  the  fact  that  it  had  been  record- 
ed made  it  no  better  nor  worse  than  If  It  had 
not 

The  appellants  assert'that  it  is  a  universal 
custom,  applicable  to  all  mining  districts,  to 
require  the  recordation  of  mining  locatltms, 
and,  as  we  understand  the  ailment,  tluit 
we  should  consequ^tly  take  Judicial  notice 
of  Its  exlst^ice.  W.e  are  of  the  opinion,  how* 
ever,  that  It  has  been  too  often  decided  that 
the  existence  of  rules  and  customs  governing 
the  manner  of  locating  and  holding  claims  in 
each  district  Is  to  be  established  by  the  evi- 
dence in  the  case,  the  same  as  any  other 
question  of  fact,  to  be  now  open  to  contro- 
versy. Golden  Fleece,  etc.,  Co.  v.  Cable  Con- 
solidated, etc.,  Co.,  12  Nev.  312,  322;  King  v. 
Edwards,  1  Mont.  235;  Sullivan  v.  Hense,  2 
Colo.  424;  Harvey  v.  Ryan,  42  Cat  028. 

The  order  appealed  from  is  affirmed. 

MURPHX,  a  J.,  concurs. 


(21  Nev.  441) 

DOUGT.ASS  T.  FOLSOM.  (No.  1,381.) 

(Supreme  Court  of  Nevada.  Aug.  2.  1893.) 

Aduisistbatiox— NoTiCB  TO  Prbsent  CutHa— 
ArroBNEYS  roR  £sta,tb. 

1.  It  is  unnecessary  that  the  notice  to  bo 

given  b;  an  executor  or  an  administrator  to  the 
creditors  of  an  estate  should  specify  whether 
the  place  where  the  claiflis  are  to  be  presented 
is  his  place  of  residence,  or  bis  place  of  busi- 

2.  Claims  against  an  estate  may  be  legal- 
ly presented  at  the  place  where  the  notice  di- 
rects them  to  be  presented,  without  regard  to 
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whether  the  ezecotor  or  administrator  la  there 
to  rec^ve  them.  His  absence  from  the  state 
makes  do  differeoce  in  this  rale. 

3.  Under  the  atatntes  of  Nevada,  it  is  not 
a  sufficient  Mesentation  of  auch  a  claim  to 
band  it  to  the  "attomer  for  the  estate;"  at 
loast.  not  withont  showing  that  it  actuall7 
reached  the  administratrix  within  the  proper 
time  for  the  presentation  of  claims. 

4.  There  is  no  such  officer  as  an  attorney 
of  record,  or  attorney  generally,  for  an  estate. 
An  attorney's  employment  with  reference  to  an 
estate  must  always  be  in  a  particular  matter, 
and  with  that  matter  his  legal  connection  with 
the  estate  ends. 

(SyllabuB      Bigdow,  J.) 

Appeal  district  court  Omuby  comity; 
lUchard  Rlsiiig.  Judge. 

Action  Iqr  X  I>I<  Douglass  against  Ia  D. 
Fdsom,  adndntatrator  of  ttie  estate  of  C  G. 
Sterenaon,  deceased.  Plaintiff  had  Judgment, 
fnnn  which,  and  an  wder  denying,  a  new 
trial,  defendant  appeela.  Rev^Bcd. 

Wm.  Woodbum,  J.  L.  Wines,  and  Tren- 
more  Coffin,  for  appellant.  F.  M.  Huffaker, 
for  respondent 

.  BIGELOW,  J.  The  only  question  neces- 
sary to  be  considered  in  this  case  is  that  con- 
cerning the  presentation  of  the  plalntlflrs 
claim  to  the  executrix.  The  record  shows 
that  tm  April  20,  1881,  she  duly  published  a 
notice  requiring  "all  persons  having  claims 
against  the  said  deceased  to  exhibit  them, 
with  the  necessary  vou^tts,  within  ttna 
monflu  after  the  first  publication  of  this  no- 
ttce»  to  the  said  executrix,  at  the  residence  of 
J(dm  G.  Fox,  In  Carson  City,  Ormsby  county, 
Nevada.  Dated  April  20,  1891.  [Signed] 
Ellen  M.  Stevenson,  Executrix  of  the  Es- 
tate of  O.  O.  Stevenson,  Deceased.  T.  Coffin, 
Attorn^  tor  the  Estate."  This  notice  was 
Bufadait.  The  statute  (St  1891,  p.  106)  does 
not  require  that  the  notice  shall  specify 
whether  the  place  where  the  claims  are  to  be 
exhibited  is  the  place  of  the  executor's  resi- 
dence, or  the  place  for  the  transaction  of  his 
business,  but  only  that  the  designated  place 
shall  in  fact  be  one  or  the  other.  The  only 
irarpose  of  this  provision  was  to  fix  some 
conv^ent  place  for  the  presentation  of  the 
claims,  where  the  executor  or  admlidstrator 
would  be  most  lU^ely  to  be  found,  or,  if  not 
found  there,  where  the  claims  could  be  left 
for  him.  Neither  the  letter  nor  the  spirit  of 
the  act  requires  that  the  notice  shall  state 
wtilcb  character  the  deslgoated  place  bears. 
Hoyt  V.  Bonnett,  58  Barb.  529,  50  N.  Y.  542. 

The  plaintiff's  claim  was  not  In  fact  pre- 
sented to  the  executrix,  nor  was  It  presented 
at  the  place  designated  in  the  notice,  but  was 
handed  to  Trenmore  Coffin,  as  the  attorney 
for  the  estate,  in  Virginia  City,  where  he 
was  temporarily,  upon  business.  The  plain- 
tiff's attorney  testified  that,  when  he  pre- 
sented the  claim  to  Coffin,  he  told  him  that 
if  it  was  paid  without  delay  the  plaintiff 
would  deduct  $2,500  therefrom.  Coffin  gave 
a  slightly  different  version  of  this  conversa- 
tion, but  not  differing  in  any  point  material 
to  this  decision.  He  also  testified  that  soon 
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after  this  he  was  taken  sick,  and  did  not 
communicate  with  or  see  the  executrix  until 
the  15th  or  20th  of  December  of  that  year,— 
long  after  the  period  for  presentation  of 
claims  had  expired,— when  he  told  her  of  the 
offer  made  by  the  plaintiff,  which  ^e  re- 
fused to  accept;  that  the  claim  was  never 
presented  or  shovm  by  him  to  the  executrix, 
but  upon  her  refusal  to  accept  the  plalntUTs 
offer,  he  returned  It  to  the  plaintiff's  attor- 
ney,  with  a  stat»nent  to  that  effect  If  we 
reject  this  testimony  as  untrue,  then  ttiere  is 
nothing  to  show  that  the  executrix  ever 
knew  anything  about  the  claim  until  the 
commencement  of  the  action;  so  this  would 
not  help  the  plalntUf 's  case  any. 

The  plaintiff's  attorney  argues  that  pres^ 
tatlon  to  Coffin  should  be  held  sufficient,  be> 
cause,  before  the  four  months  for  the  presen- 
tation ot  claims  had  ei^lred,  the  executrix 
left  the  state,  and  remained  absent  until  the 
24th  day  of  Deo«nber,  1891;  that  It  was  im- 
possible to  present  it  to  her  during  Uie  time 
of  her  absence^  and  consequently  presenta- 
tion to  ttie  attorn^  wss  sufficient  Gen.  St 
1 2797,  as  amended  In  1891,  requires  the  exee- 
ntor  or  adminlBtratw  to  s^ve  notice  to  the 
creditors  of  the  deceased  to  exhibit  thdr 
(dalms,  within  four  months  after  1h«  first 
publication  of  the  notico,  "to  such  execntw 
or  admhilstrator.'*  Section  279S,  that  If  not 
BO  presented,  with  certain  exceptions,  inap- 
plicable here,  the  claim  shall  be  barred  for- 
ever. Section  2709,  that  every  dalm  present- 
ed to  the  administrator  shall  be  supported  by 
the  affidavit  of  the  cadimant  Section  2800, 
that  the  probate  judge  may  present  a  claim 
"to  the  executor  or  administrator."  Section 
2801,  that  whoa  a  claim  has  been  presented 
to  "the  executor  or  administrator,"  he  shall 
indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof;  that  if  the 
"executor  or  administrator"  refuses  or  neg^ 
lects  to  indorae  his  action  on  the  claim  for 
10  days  after  It  is  presented  to  him,  such 
ne^ect  or  refusal  may  be  deemed  equivalent 
to  a  rejection;  that  If  presented  "to  the  ex- 
ecutor or  administrator"  before  the  expira^ 
tion  of  the  time  for  the  presentation  of 
claims,  he  may  act  upon  It  afterwards.  Sec- 
tion 2803,  that,  when  a  dalm  Is  rejected  "by 
the  executor  or  administrator,"  suit  shall  be 
brought  upon  it  within  three  months,  or  It 
shall  be  barred  forever.  Section  2805,  that 
no  action  shall  be  maintained  upon  any  claim 
unless  it  shall  have  been  first  presented  "to 
the  executor  or  administrator."  Section  2806, 
that  the  time  during  which  there  stiall  be  a 
vacancy  In  the  administration  shall  not  be 
Included  within  any  limitations  prescribed  In 
the  act  Many  other  parts  of  the  probate  act 
contain  cxpreealons  similar  to  the  above,  but 
It  is  bdleved  that  the  foregoing  are  the  only 
ones  bearing  directly  upon  the  matter  In 
tumd.  Such  being  the  case,  can  there  be  any 
posidble  doubt  that  the  legislature  Intended 
to  require  the  claims  to  be  presented  to  the 
executor  or  administrator  in  person,  and  not 
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to  any  (me  dse?  Has  It  not  bem  Bald,  In 
tbe  plainest  and  most  nnequlTOcal  language, 
with  Iteration  and  reiteration,  that  they  must 
be  presented  "to  tbe  executor  or  adnUnistra- 
tor?"  This  is  a  matter  entirely  within  the 
power  of  regulation  by  the  le^slature,  and 
the  only  duty  of  the  courts  Is  to  cairry  out 
tbe  law  as  fixed  by  that  body.  There  is  here 
no  room  for  construction.  Tbe  language  Is 
absolutely  plain,  and  there  Is  nothing  In  the 
context,  or  In  the  application  of  the  law,  to 
lead  the  mind  to  the  conduslon  that  the  law- 
making body  did  not  mean  Just  what  It  has 
said.  The  only  reason  suggested  for  adopt- 
ing any  other  constructloa  is  tliat  as  tbe  ex- 
ecutrix had  left  tbe  state,  so  tbat  claims 
conld  not  be  presented  to  her  In  person, 
presentation  to  the  attorney  ^oold  be  held 
eqi^ralent  thereto.  But  not  only,  as  we  shall 
see,  did  her  absence  not  prevoit  the.pn^r 
presentation  of  the  claim,  but  to  so  hold 
would  be  not  to  construe  the  law,  but  to 
make  It  tn  the  first  Instance.  Were  we,  In 
Buch  a  case  as  is  presented  here,  authorized, 
in  any  particular,  to  add  to  or  take  from  the 
statutory  provisions,  the  most  reasonable 
view  would  be  that  such  absence  from  the 
state,  Instead  of  authorizing  the  presentation 
of  claims  to  any  one  else  than  the  executrix, 
would,  during  Its  continuance,  suspend  the 
running  of  tbe  period  for  their  presentation: 
but  under  a  similar  statute  the  supreme  court 
of  Alabama  held  that  It  had  no  power  to 
vary  Its  plain  terms,  and  that  absence  from 
the  state  could  not  have  even  that  effect. 
Bonk  T.  Donelson,  12  Ala.  741;  Lowe  t. 
Jones,  15  Ala.  545.  Nor  does  the  hardship  of 
the  case  press  upon  the  court  the  necessity 
of  stretching  the  law  ta  order  to  aCtord  a 
remedy  in  such  a  ^tuatlon.  If,  Indeed,  this 
consideration  should  ever  be  given  any 
weight.  Notwithstanding  tiie  executrix's  ab- 
sence, there  was  still  on  easy  and  suffldrat 
mode  of  presentation  left  When  the  legis- 
lature provided  for  the  notice  to  credltOTS,  It 
must  have  bad  in  view  the  fact  that  it  could 
not  be  expected  that  tbe  executor  would  re- 
main in  any  one  place  during  tiie  entire  four 
months,  nor  was  there  any  necessity  tbat  be 
should,  or  for  requiring  the  creditor  to  follow 
him  about  tluxjugh  the  state,  or  out  of  it,  in 
order  to  present  the  claim  to  him  In  person. 
Some  fixed  and  common  place  could  easily 
be  provided,  greatly  to  the  convenience  of 
both,  where  the  creditor  could  present  the 
claim,  and  the  executor  could  expect  to  find 
it.  This  was  done  when  it  was  provided 
that  tbe  exemtor  should  notify  the  claimants 
to  present  their  claims  "at  the  place  of  his 
resldeuee  or  transaction  of  business;"  and.  In 
view  of  this  provision.  It  is  evident  that  the 
legislature  Intended  that  presentation  at  that 
place  should  constitute  "presentation  to  the 
executor  or  administrator,"  even  though  he 
was  not  personally  there  to  receive  It  This 
Is  the  view  taken  by  the  California  courts  of 
the  statute  from  which  ours  Is  copied,  (Rod- 
daa  T.  Doane.  92  Cal.  650,  28  Fac.  Rep.  tXH,) 


and  tb»  OHiBtractlon  Is  Justified  by  the  lan- 
guage and  purp<»e8  of  the  act  But  this  Is  s 
very  diffwent  thing  tc^m  bedding  tbat  the 
legislature  Intended  that,  In  such  a  case, 
presentation  to  an  attorney  should  also  be 
sufficient,  in  support  of  wbidi  contention  not 
a  clause  or  word  ot  the  statute  can  be  dted. 
In  this  case  the  administratrix  had  notified 
the  clalmholders  to  present  their  claims  to 
her  at  the  resld«ice  of  John  G.  Fox,  in  Car- 
son City;  and  It  follows  that,  under  tbe  stat- 
ute, it  was  her  duty  to  be  there  to  recetve 
them,  or  else  to  make  arrangements  for  any 
that  were  presented  there  being  brought  to 
her  notice.  There  Is  no  showing  but  that  she 
did  this,  and.  In  Its  absence,  if  It  cut  any  fig- 
ure in  the  case,  we  should  presume  that  die 
did.  At  any  rate,  there  was  the  place  where 
the  statute  authorized  tbe  claims  to  be  pre- 
sented, and  consequently  her  absence  was  no 
injury  to  the  daimholders. 

A  brief  rlew  of  tbe  relation  which  an  at- 
torney bears  to  an  estate  Is  also  quite  con- 
vlnclng  that  the  legislature  never  intended 
to  authorise  the  presentation  of  claims  to 
him.  Und»  our  statute  there  Is  no  such  & 
thing  as  a  general  attorney,  or  attorney  of 
record,  of  an  estate.  No  provision  Is  made 
for  bis  retainer  or  employinent,  and  there 
Is  notching  from  the  beginnlDg  to  the  end  of 
tbe  probate  act  which  contemplates  the  ex- 
istence of  such  an  agent  Twice,  at  least, 
has  this  court  already  held  that  If  the  estate 
Is  not  Involved  In  litigation,  and  there  are 
no  complicated  1^1  questions  for  solution, 
there  is  no  occasion  for  the  employment  of 
an  attorney,  and  tbat  It  Is  the  duty  df  tbe 
executor  to  keep  the  accounts  himself,  and 
make  the  proper  reports  to  the  court;  that 
If  he  is  incapable  of  doing  this,  and  has  to 
employ  as^stance  In  Ute  discharge  of  bis  du- 
ties, be  must  pay  for  It  out  of  his  own 
pocket  Estate  of  Nicholson,  1  Nev.  518; 
Ludch  V.  Medin,  3  Nev.  104;  2  Woemer, 
Adm'n,  §S  615, 516.  If  the  exceptional  circum- 
stances exist  and  It  becomes  necessary  to 
employ  an  attorney.  In  any  particular  mat- 
ter or  case,  then,  as  to  tbat  matter  or  case, 
tbe  attorney  occupies  to  the  estate  the  usual 
relation  of  attorney  and  client  If  the  mat- 
ter is  the  prosecution  or  defaise  of  an  ac- 
tion, papers  in  that  case  can  be  served  upon 
the  attorney,  wherever  the  practice  act  has 
authorized  its  being  done.  This  would  not 
of  course,  extend  to  anything  outsdde  of 
that  particular  employment,  and  would  end 
with  that  proceeding.  If  the  representative 
should  consult  an  attorney  upon  some  ques- 
tion of  law,  the  usual  relation  would  again 
be  formed,  but  would  end  wltb  tbat  con- 
sultation. With  the  next  question  or  action 
the  representative  could  employ,  the  same  at- 
torney, or  any  oUier,  as  he  deemed  best;  or 
If,  instead  of  doing  this  way,  the  representa- 
tive should  prefer  to  employ  the  same  attor^ 
ney  In  all  matters  In  which  It  is  necessary  to 
have  an  attorney,  this  would  not  change  the 
situaUoo,  or  moke  blm  tbe  general  attorney, 
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or  "attorney  of  record,"  of  the  estate.  He 
would  still  be  rfmply  the  attorney  to  whom 
the  representative  always  went  for  advice 
and  as^tance,  t>ut  his  relation  to  the  estate 
would  not  be  any  greater;  and  contr^  to 
the  nsual  role.  (Gen.  St  K  2539,  2540,)  with- 
out his  consent,  without  leave  of  the  court, 
and  without  notice  to  any  one,  the  represent- 
ative could  dhange  this  employmrat  at  any 
time,  and  end  all  relation  with  the  attorney, 
(Boes  V.  Halsey,  2  Dem.  Sor.  577;  1  Woemer, 
Adnt'n,  {  144.)  Although  district  courts  are 
now  vested  with  jurisdiction  of  probate  mat- 
ters, this  lorisdlctton  Is  to  be  administered 
tmder  the  same  prtnc^Ies  that  formerly  ap- 
idied  to  the  probate  court,  and  under  the 
same  rules  of  practice;  In  fact,  under  the 
same  act  The  Jurisdiction  is  Just  as  dis- 
tinct and  separate  fiwrn  other  powers  as 
though  vested  in  a  dlfferoit  court,  (Lndch  t. 
Medln,  3  Nev.  93.  99;)  and  therefore  the  fiict 
that  attom^s  of  record  are  recognized  In 
other  matters  In  those  courts  does  not  affect 
the  question  her&  An  attorney  at  law  la 
merrfy  an  a^nt  of  the  client,  and  a  special 
Qgent  at  that,  in  the  sense  that  his  authority 
extends  to  the  partScular  matter  in  wUcb  he 
has  be«i  employed.  An  ezecdtor  or  admin- 
istrator occupies  very  much  the  same  posi- 
tion towards  the  estate  that  tbe  deceased 
did  'himself.  If,  in  course  ot  tbe  settle- 
m«>t,^8ome  occasion  arises  in  which  he  re* 
quires  tlie  assistance  an  attorney,  he  can 
employ  him  at  the  expense  of  the  estate, 
and  In  that  matter  be  would  doubtless  be- 
«oma  tbe  attorn^  of  the  estate.  But  no 
one  would  suggest,  in  case  of  an  individual, 
that  an  attorney's  onploymait  In  one  action 
gave  him  authority  to  represent  the  client  in 
another,  or  to  represent  him  generally.  No 
more  does  It  in  case  of  an  estate.  Attaching 
Coffin's  name  to  tbe  notice  to  credUors.  as 
the  attorn^  for  the  estate,  amounted  to  noth- 
ing. It  was  a  mere  advertisement  of  the 
fhct  that  he  was  the  attorney  who  bad  proba- 
bly drawn  iha  nodce,  and  whom  the  admin- 
istratrix then  exi>ected  to  «nploy  about  the 
business  of  the  estate,  when  it  was  necessary 
'to  employ  any  one.  But,  when  claims  were 
presoited  under  the  notice,  she  could,  with- 
out dlsdiargtnghim,  without  paylnglilm,  with- 
out his  consent,  go  to  any  other  attorney, 
and  employ  him  to  advise  or  assist  her  in  de- 
fending against  the  claim,  and  Coffin's  con- 
nection with  the  estate  would  be  ended. 
Therefore,  when  this  claim  was  presented  or 
handed  to  him,  not  only  was  it  not  authorized 
by  the  statute,  but  he  was  not  the  "attorney 
for  the  estate"  in  that  matter.  His  connec- 
tion with  tbe  estate  had  ended,  unless  he  was 
further  employed.  As  well  might  the  claim 
be  presented  to  any  other  attorney  or  agent 
who  had  once  been  employed  by  the  admin- 
istratrix in  some  other  matter.  Owing  to  the 
diverdty  of  the  statutes,  the  decisions  of 
other  courts  do  not  have  much  bearing  upon 
the  question  in  hand;  but  the  following  cases 


are  somewhat  related  to  it,  and,  as  far  as 
they  go,  support  the  conclusions  here  an- 
nounced: Hardy  v.  Ames,  47  Barb.  413; 
Whitmore  v.  Foose,  1  Denio,  159;  Spauld- 
Ing  r.  Suss,  4  Mo.  App.  541;  Hicks  v.  Jami- 
son, 10  Mo.  App.  35;  PfeiCTer  v.  Suss,  73  Mo. 
245;  Parrls  v.  Stoutz,  78  Ala.  130;  Jones  v. 
Llghtfoot,  10  Ala.  17. 

Experience  proves  that  the  speedy  settle- 
ment of  estates  is  most  desirable.  All  of  our 
legislation  tends,  as  much  as  possible,  to 
hasten  that  result  To  that  end,  vigilance  is 
required  from  those  having  claims  against  an 
estate,  and  a  substantial  compliance  with  the 
provisions  of  tbe  statute  concerning  their 
presentation  Is  demanded.  Thus,  in  Woer- 
ner,  Adm'n,  {  387,  It^ls  said:  "A  literal  com- 
pliance with  the  terms  ot  the  statute  Is  the 
only  course  to  secure  absolute  safety  to  the 
creditor,  and  to  relieve  the  administrator 
from  the  perplexing  doubt,  and  even  personal 
hazard,  which  may  arise  it  the  sufficiency  of 
the  exhibition  is  not  dearly  &i^>arent;  for, 
bowev»  liberally  disposed  he  may  be  to 
waive  technical  defenses,  and  to  deal  with 
creditors  on  the  basis  of  substantial  Justice, 
he  stan^  aqi  tbe  representative  of  all  credit- 
ors, as  wen  as  ot  heirs,  legatees,  and  dis- 
tributees, whose  technical  rlghtn  he  Is  not  at 
Ilbn^  to  din«gard."  In  Zadury  v.  Cham- 
bers. 1  Or.  324,  tbe  court  used  tbls  language: 
"The  tenn'presentntHiVunderthis  statute,  as 
elsewhere,  in  legal  nomenclature,  has  a  tech- 
nical e^n^cation,  and  necessarily  Indudes 
every  Ingredient  whidi  the  law  has  fixed  to  it 
in  the  partlcularconnectioninwhlchitBtands. 
An  executor  or  administrator  la  tbe  represent- 
ative of  an  Interest  which  the  legislature  baa 
guarded  with  a  careful  solicitude,  and  In  so 
doing  has  clearly  vindicated  the  terms  upon 
which  a  claim  may  be  preferred  against  an 
estate,  and  the  test  by  which  an  administra- 
tor shall  be  Justified  In  allowUig  It"  And 
ngtUn.  in  Perkins  v.  Onyett,  86  CaL  348,  24 
Pac.  Rep.  1024.  it  was  said:  "In  audi  a  case 
the  plaintiff  must  show  at  least  a  sul>stnn- 
tial  compliance  with  each  requirement  of  the 
statute  on  the  subject  of  the  presentation  of 
dalnos." 

To  avoid  mlsnnderstimdlng,  we  wish  to  add 
that  we'  do  not  intend  to  hold  that  claims 
must,  under  all  drcumstances,  be  presented 
at  the  designated  place.  If  handed  to  the 
executor  elsewhere.  It  might  be  held  to  be 
sulflolcnt;  or,  In  this  case,  had  it  been  shown 
ttiat  Coffin  had  actually  handed  the  dalm  to 
the  executrix  within  the  proper  time,  tbls 
might  have  constituted  a  good  presentation, 
—points  that  we  do  not  need  to  pass  upon. 
For  the  error  In  admitting  the  plaintiff's 
clnim  In  evidence,  and  holding  that  it  had 
been  sufficiently  presented,  a  new  trial  should 
be  granted,  and  it  Is  so  ordered.  The  Judg- 
ment and  order  overruling  the  motion  for 
new  trial  reversed. 

MURPHY,  a  J.,  concurs. 
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NORTH  PLATTE  ^MILLTNG  &  ELEVATOR 

CO.  et  0).  T.  PRICE  et  al. 
(Supreme  Court  of  Wyoming,    Ang.  2,  18^.) 

HaRRIAOR  SBTTLBMEieT  —  StaTOTE  OF  PBA0DH  — 
PaHOL  liviDENCE— FltAUDLLEST  CONVETANCEB. 

1.  Parol  evideace  of  the  (dreumstaDces  un- 
der whicli  a  written  antenuptial  contract  was 
made  is  admissible,  thonicn  the  statute  of 
frauds  proTides  that  an  agreement  in  conslder- 
atioD  of  marriage,  except  the  mutual  promise 
to  manr.  sliall  be  Told  nnlocis  in  writing. 

2.  A  letter  to  ft  mother,  proposing  to  marry 
ber  daughter,  and  stating  that  the  writer  in- 
tends "to  deed  over  to  May,  when  we  are  mar- 
ried," a  certain  house  and  lot  which  letter  is 
shown  to  the  daughter.  Is  a  sufiici^t  memoran- 
dum, within  the  statute  of  frauds. 

3.  Where  a  man  agrees  In  an  antenuptial 
contract  to  deed  a  house  iind  lot  to  his  wife  in 
event  of  his  marriage,  but  fidls  to  do  so  until 
several  months  after  marriage,  the  conveyance- 
is  valid  as  againat  a  debt  contracted  by  the 
husband  after  the  making  and  recording  of  the 
deed. 

4.  It  la  alto  valid  as  against  a  debt  con- 
tracted before  the  conveyance,  where  the  hua- 
band  was  not  insolvent  at  the  time  the  agree- 
ment was  made,  nor  did  he  condd«  himself  so 
when  the  deed  was  executed  and  recorded,  and 
there  was  no  evidence  of  fraud  on  the  part  of 
the  wife,  and  the  prop^y  was  a  homestead, 
which  at  forced  sale  would  probably  sell  for 
little  above  the  homestead  exemption. 

Error  to  district  court,  Albany  county; 
H.  G.  Saufley.  Judge. 

Action  by  the  Nortli  Platte  Milling  &  Ele- 
vator Company  and  the  Wyoming  National 
Bank  against  Barnard  J.  Price,  Blay  E. 
Price,  and  Jesse  Converse  to  set  aside  a 
conveyance  as  fraudul^t  Judgm«it8  for 
defendants,  and  plaintiffs  bring  oror.  Af- 
firmed. 

Brown  &  AmoU  and  Ndlla  Corthell.  for 
plaintiffs  In  error.  Lacey  &  Van  Deraoter, 
for  defmdants  in  error. 

GONAWAY.  J.  The  above-named  plain- 
tiffs In  error  commenced  thdr  separate  ac- 
tions In  the  district  court  for  Albany  county 
to  subject  certain  realty,  ^dtuated  in  Lar^ 
amie,  in  tliat  coun^,  to  the  payment  of  aer- 
cral  Judgments  which  they  had  respective- 
ly obtained  against  Barnard  J.  Ptice,  one 
frf  the  defendants  In  error.  This  realty  had 
beat  conveyed  Barnard  J.  Price  and  May 
E.  Price,  his  wife,  to  Jesse  Converse  on  De- 
cember 14,  3888,  and  by  him  immediately 
conveyed  to  May  B.  Price;  he  acting  merely 
as  an  intermediate  trustee,  for  the  purpose 
of  vesting  tlie  legal  title  to  the  property  In 
May  E.  Price.  These  throe  parties  are  the 
defendants  In  error.  Tliese  conveyances 
were  attacked  by  plnintilTa  .is  fraudulent 
and  void  as  to  the  creditors  of  Barnard  J. 
l*rice.  The  district  court  found  In  favor  of 
the  def&ndauts,  and  the  plaintlfEs  bring  their 
cause  to  this  court  by  their  petition  in  error. 

The  pecuniary  consideration  of  the  trans- 
fer of  the  property  from  Barnard  J.  Price 
to  May  B.  Price,  his  wife,  by  these  deeds, 
is  admitted  to  be  merely  nominal.  The  ac- 
tual conslderatioD  alleged  is  that  of  mar- 


riage, in  pnrsuance  of  an  antenuptial  con- 
tract by  which  Barnard  J.  Price  agreed  to 
convey  the  property  to  May  E,  Oavitt,  now 
May  E.  Price,  In  case  of  their  intermarriage 
with  each  other.  The  evidence  tends  to 
show  that  this  alleged  antenuptial  contract 
was  made  before  the  majority  of  May  E. 
Gavltt,  though  the  marriage  took  place  aft- 
erwards. She,  thMi  a  minor,  receiving  the 
proposal  of  Barnard  J.  Price,  referred  him 
to  her  mother,  a  widow,  and  her  natural 
guardian.  With  the  concurrence  of  Mrs. 
Gavltt,  the  marriage  contract  and  the  al- 
leged  antoiuptlal  contract  for  the  settlement 
of  the  property  upon  May  B.  Gavltt  upon 
her  marriage  with  Barnard  J.  Price  were 
made  before  she  reached  the  age  of  major- 
ity. 

Numerous  errors  are  alleged  by  plaintifFa 
in  error  In  the  admission  by  the  trial  court 
of  certain  parol  teatlniony  in  reference  to 
the  making  of  the  alleged  antoiupttal  con- 
tract, and  in  reference  to  the  attendant  dii^ 
cnmstances.  This  is  dalmed  to  be  in  vio- 
lation of  the  statute  <^  frauds.  Our  statute 
of  frauds  providcR  that  eveiy  agreanent; 
promise,  or  understanding  made  upon  con- 
sideration of  marriage,  except  mutual  prom- 
ises to  marry,  shall  be  void  unless  such 
agreemwt,  or  some  note  or  memorandum 
hereof,  be  In  writing,  and  subscribed  1^ 
the  parties  to  be  diarged  therewith.  It  wUl 
be  observed  Oiat  it  Is  not  required  lhat  tite 
agreemoit  dhall  be  in  writing.  It  is  snffl- 
dent  that  some  note  or  memorandum  time* 
of  be  in  writing.  It  would  seem  entirely 
conslstnit  with  tbia  statute  that  tlie  fact 
that  there  was  an  agre«nent  made  upon 
consideration  of  marriage  should  be  proved 
1^  imrol.  The  agreement,  however,  would 
be  void  unless  there  w«re  also  shown  some 
suffldent  note  or  memorandum  thereof  in 
writing,  subscribed  by  the  party  to  be 
charged  herewith.  It  Is  certainly  compe- 
tent to  show  by  pared  testimony  the  attmd- 
ant  drcnmstances,  in  order  to  inform  tiie 
court  of  the  position  and  condition  of  the 
contracting  partlea  It  was  certainly  not 
error  to  admit  parol  testimony  showing  that 
May  E.  '3avltt  was  a  minor  at  the  time  of 
the  making  of  the  contract  for  her  mar- 
riage, and  the  alleged  antenuptial  contract 
for  the  settlement  of  the  property  upon  her 
in  the  event  of  marriage  with  Barnard  J. 
Price;  that  her  father  had  been  dead  tor 
many  yeats;  that  Mrs.  Nancy  Gavltt  was 
hor  mother,  and  participated  in  the  nego* 
tl-itlons  leading  to  these  contracts,  and  con- 
curred In  and  approved  of  them.  We  find 
no  prejudicial  error  in  the  admission  of  the 
parol  testimony  ns  to  these  matters,  and  we 
proceed  to  inquire  whether  a  sufficient  writ- 
ten note  or  memorandum  of  the  alleged 
antenuptial  contract  for  the  settiement  of 
the  property  is  shown.  The  written  note  or 
memomndum  rrfled  on  is  In  the  form  of  a 
letter  from  Barnard  J,  Price  to  Mrs.  Gavitt, 
and  reads  as  follows:  "Dear  Mrs.  Qavitt:  I 
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hare  taken  the  liberty  of  writing  you  on  a 
subject  which  Is  so  new  to  me  that  I  fear 
I  could  not  state  my  case  in  a  personal  In- 
terview. You  must  forgive  me  if'  I  have 
-Jone  wrong  In  paying  my  attentions  to  May 
Mthout  your  sanction,  but  ail  Is  fair  In  love 
&  war,  &  I  must  trust  to  your  gooct  nature 
to  overlook  It.  The  fact  is  May  &  I  love 
each  other  very  much,  &  all  we  require  to 
complete  our  happiness  is  your  consent  to 
our  engagement  &  ultimate  union  in  mar- 
riage. All  I  can  say  on  my  own  behalf  Is 
that,  should  you  see  fit  to  trust  her  to  my 
future  care,  I  vrill  leave  nothing  undone 
that  will  tend  to  her  happiness  and  welfare. 
I  am  prosperous  In  my  business,  and  have 
a  nice  house  &  lots,  wliich  I  intend  to  deed 
over  to  May  when  we  are  married,  should  I 
be  so  fortunate  as  to  be  accepted  as  yoiu* 
son-in-law,  but  don't  mention  this  to  her. 
Hoping  to  see  you  tomorrow,  and  receive 
your  favorable  answer,  I  remain  yours, 
very  truly,  Barnard  J.  Price."  Here  Is  a 
proposition  to  marry,  which  became  a  mar- 
riage contract  when  accepted;  but .  It  is 
urged  that  the  language  in  reference  to  the 
conveyance  of  the  house  and  lots  In  the 
event  of  marriage  la  not  the  language  of 
promise  or  contract;  that  it  merdy  ex- 
presses an  Intention  of  the  writer,  not  a 
promise,  which  he  might  or  might  not  exe- 
cute at  his  own  option.  It  Is  also  argued 
that  the  inblbition  "don't  mention  this  to 
her"  Is  Inconsistent  with  the  Idea  of  a 
promise.  What  might  have  been  the  proper 
construction  of  the  language  used  if  the 
mother  liad  regarded  the  injunction,  and 
had  not  mentioned  It  to  the  daughter,  it  Is 
not  necessary  to  con^der.  The  fact  Is  that 
Mrs.  Gavltt  Immediately  put  her  daughter 
In  possession  of  the  entire  ctmtents  of  the 
letter.  No  particular  form  of  words  is  nec- 
essary to  constitute  a  promise  or  agreement, 
or  a  note  or  memorandum  thereof.  Neither 
does  it  seem  to  be  material  whether  the 
note  or  m^orandum  Is  made  tjefore  or 
after  the  conclutdon  of  the  negotiations,  if 
it  Is  a  correct  statement  of  the  resulting 
agreement  The  note  or  memorandura  re- 
quired the  statute  of  frauds  need  not 
mention  the  party  personally  Interested. 
The  imly  obatade  to  the  marriage  was  the 
lack  of  the  mother's  consent,  and  it  is  dot 
to  be  assumed  that  a  promise  to  settle  prop- 
erty on  Qie  dangliter  at  her  marriage,  made 
to  the  mother  In  order  to  obtain  that  con- 
sent, would  not  be  a  valid  pron^,  though 
not  commonicnted  to  the  dan^tw.  In  or- 
der to  obtain  the  consent  of  the  mother, 
and  the  resulting  consent  of  the  daughter, 
he  says,  among  other  things:  "I  have  a  lUce 
house  and  lots,  which  I  Intoid  to  deed  over 
to  May  when  we  are  married."  No  more 
specific  words  of  promise  or  contract  are 
used,  but  these  words  are  treated  as  words 
of  contract  by  all  of  the  parties  in  interest. 
If  the  words  are  ambiguous,  or  of  doubtful 
Import,  the  understanding  of  their  meaning 


by  these  parties  Is  not  They  are  treated 
by  all  the  parties  in  Interest  as  words  of 
promise  and  contract  and  are  acted  upon  as 
such.  They  are  as  truly  and  effectively  an 
Inducement  and  consideration  for  the  con- 
sent of  the  mother  to  the  marriage,  and  the 
resulting  consent  of  the  daughter,  as  a 
formal  t>ond  could  have  been.  The  accept- 
ance of  the  proposition  contained  in  this  let- 
ter is  properly  shown  by  parol  testimony. 
The  resulting  marriage  occiured  June  18, 
1888.  The  deeds  made  pursuant  to  the 
antenuptial  contract  and  now  attacked  as 
fraudulent  were  exetuted  December  14, 
1888,  and  recorded  the  next  day.  The  in- 
debtedness of  Barnard  3.  Price  to  the  North 
Platte  Milling  &  Elevator  Company  was  in- 
curred subsequent  to  these  dates.  This 
company  can  have  no  cause  to  complain  of 
the  delay  In  executing  the  deeds  pursuant 
to  the  marriage  settlement.  The  Indebted- 
ness of  Barnard  J.  Price  to  the  Wyoming 
National  Bank  was  incurred  prior  to  the 
execution  and  record  of  the  deeds  in  ques- 
tion. This  bank  may  have  cause  to  com- 
plain of  the  fact  that  Barnard  J.  Price  was 
left  in  possession  and  apparent  ownership 
ol  the  realty  involved  from  the  marriage 
on  June  18.  1888,  to  December  following, 
when  the  deeds  were  made  and  recorded, 
on  the  ground  that  he  obtained  credit  from 
the  bank  on  account  of  his  possession  and 
apparent  ownership  of  the  realty  in  ques- 
tion, and  that  May  E.  Price,  having  per- 
mitted this  state  of  facts  to  exist,  should  not 
be  permitted  to  take  the  property  to  the 
damage  of  this  cre<litor.  It  Is  true  that  a 
wife,  leaving  the  legal  title  of  realty  to 
which  she  Is  entitled  in  her  husband,  to- 
gether with  the  possession,  control,  and  ap- 
parent ownership  of  the  property,  cannot, 
after  the  husband  has  procured  credit  and 
incurred  debts  on  account  of  the  btrainess 
standing  which  the  apparent  ownership  of 
such  property  gave  him,  withdraw  the  prop- 
erty trom  the  reach  of  legal  process  af^lnst 
the  husband  to  the  nduslon  of  the  claims 
of  creditors,  who  have  extended  credit  to 
the  husband  on  account  of  such  apparent 
ownership  of  such  property.  Such  with- 
drawal is  very  generally  considered  as 
fraudulent  luid  the  deed  from  husband  to 
wife,  by  which  the  withdrawal  la  effected, 
as'  void  as  to  debts  incurred  during  his  pos- 
session and  control  of  the  property  of  his 
wife. 

Some  circumstances  in  this  case  axe  re- 
lied upon  as  requiring  a  relaxation  of  the 
rule.  The  wife  testifies  that  the  husband 
gave  her  the  property  at  or  about  the 
time  of  the  marriage,  on  June  18, 1888.  She 
seems  to  have  thought  that  the  property 
then  vested  in  her.  Her  mother.  In  De- 
cember  next  ensuing,  became  dangerously 
ill,  and.  anxious  as  to  the  cqndlUon  of  her 
daughter's  affahrs.  made  Inqidry  as  to  the 
matter,  and  found  that  the  conveyance  of 
the  property  had  not  been  made.  Tb» 
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deeds  In  controversy  were  then  made  and 
recorded.  In  the  mean  time  the  financial 
condition  of  the  husband  seems  to  hare  de- 
clined, and  he  was  meeting  his  liabilities 
with  difficulty,  and  by  borrowing  money; 
and  the  trial  court  finds  that  at  the  time 
of  the  conveyance  of  the  property  to  his 
wife  by  the  deeds  dated  December  14,  1888, 
he  was  insolvent.    He  made  an  assignment 

for  the  benefit  of  his  creditors  on  the  ■ 

day  of  the  following  April.  He  was  not 
tnsolrent  at  the  time  the  marriage  contract 
was  made,  nor  at  the,  tfme  of  the  marriage, 
when  the  deed  of  the  property  to  his  wife 
should  have  been  made.  He  did  not  con- 
sld^  himself  Insolvent  on  December  14th, 
when  the  transfer  of  title  was  made,  but 
says  that  from  the  1st  of  January  succeed- 
ing, from  general  depression  In  trade,  and 
other  merchants  m  town  selling  cheaper 
than  he  could,  he  "was  working  at  a  loss 
aU  the  time."  There  could  have  been  no 
fraud  upon  creditors  In  the  antenuptial 
contract,  or  in  carrying  out  the  contract 
by  deeds  made  at  the  time  of  the  marriage. 
The  difficulty  arises  from  the  wife's  neg- 
lect to  inform  herself  of  the  forms  neces- 
sary to  be  observed  In  receiving  the  title 
from  her  husband,  and  requiring  these 
forms  to  be  complied  with,  until  her  hus- 
band had  contracted  large  debts,  and  had 
become  flnaneially  embarrassed.  The  ev- 
idence tends  to  show  mere  neglect  on  the 
part  of  the  wife,  but  no  actual  intent  to 
commit  a  fraud. 

There  Is  another  consideration  whldi  Is 
not  without  weight  upon  the  question  of 
the  constructive  fraud  upon  creditors  Im- 
plied from  the  fact  of  the  possession  and 
apparent  ownership  of  the  property  In 
Barnard  J.  Price  when  the  debts  to  the 
Wyoming  National  Bank  were  contracted 
by  him.  The  property  was  and  Is  a  home- 
stead, and  not  subject  to  sale  on  execu- 
tion In  the  ordinary  way.  To  the  amount 
of  $1,R00  It  Is  exempt  Creditors  desiring 
to  subject  It  to  sale  are  required  to  show 
by  affidavit  that  It  Is  worth  more  than 
$1,500,  and  they  may  then  proceed  to  sell, 
paying  the  expense  of  the  proceedings  out 
of  the  proceeds  of  the  sale,  and  $1,500  to 
the  Judjrraent  debtor,  and  receiving  any 
surplus  themselves  in  discharge,  pro  tanto, 
of  the  Judgment  debts.  The  homestead 
In  question  was  worth  about  $a,000.  It 
may  well  ho  doubted  whether  a  homestead 
of  that  value  sold  at  sheriff's  sale  would 
produce  much  above  costs  and  exemption 
to  be  applied  to  the  payment  of  the  Judg- 
ment debts.  The  possession  and  owner- 
ship of  such  a  homestead  would  not  be  a 
very  effective  basis  for  credit  Business 
men  would  more  naturally  look  to  the  con- 
dition of  the  business,  and  to  the  property 
employed  therein,  and  not  incumbered  by 
homestead  rijrlits,  as  the  property  from 
which  to  secure  the  payment  of  their  claims. 
It  Is  beyond  question  tliat  a  conveyance  of 


the  homestead  to  tiie  extent  of  the  exemp- 
tion by  the  husband  to  the  wife  could 
not  be  hdd  to  be  fTaudident  as  to  the 
creditors  of  the  husband. 

The  district  court  found  that  the  deeds 
conveying  the  legal  title  of  the  property  in 
question  from  Barnard  J.  Price  to  his  wife 
were  not  fraudulent  as  to  creditors,  but 
were  valid  deeds,  and  rendered  Judgment 
In  favor  of  defendants  In  error  for  costs. 

We  would  be  loath  to  disturb  this  Judg- 
ment upon  the  considerations  already  ad- 
vanced, but  there  is  another  consideration 
which  seems  conclusive,  to  the  same  effect 
The  motion  for  a  new  trial  Is  a  Joint  mo- 
tion of  Iwth  plaintiffs  In  error.  It  Is  clear 
that  the  overruling  of  the  motion  was  right 
as  to  the  North  Platte  Milling  &  Elevator 
Company.  This  party  could  not  have  been 
misled  and  Induced  to  extend  credit  to 
Barnard  J.  Price  by  his  apparent  ownership 
of  the  property  In  question,  because  th^ 
gave  the  credit  after  the  deeds  transferring 
the  title  to  his  wife  were  recorded.  What- 
ever the  law  might  be  as  to  the  Wyoming 
National  Bank  on  a  separate  motion  for  a 
new  trial,  the  Joint  motion  was  properly 
overruled.  The  cases  relied  upon  by  plain- 
tiffs In  error,  whM^  voluntary  conveyances, 
made  to  defraud  existing  creditors,  have 
been  set  aside  at  suit  of  subsequent  cred- 
itors, are  not  In  point  The  conveyance  In 
this  case  was  not  voluntary.  It  was  made 
in  execution  of  a  valid  antenuptial  contract, 
upon  a  good  and  valuable  consideration,— 
the  consideration  of  marriage.  The  only 
possible  fraud  that  can  be  chained  against 
the  grantee  In  this  case  is  the  constructive 
fraud  of  leaving  the  title  to  the  property 
in  her  husband  as  a  basis  of  credit  from 
June  18,  1888,  till  December  15th  of  the 
same  year,  when  the  deeds  of  conveyance 
to  her  were  recorded.  If  there  be  a  ques- 
tion whether  the  wife's  equities  are  superior 
to  the  equities  of  creditors  giving  credit  to. 
the  husband  during  this  period,  there  Is  no 
such  question  aa  to  creditors  who  gave  him 
credit  afterwards. 

The  Judgment  of  the  district  court  Is 
affirmed. 

GROESBECK,  C.  J.,  having  formerly 
been  of  counsel  In  this  case,  did  not  sit. 
The  other  JusOces  called  RTCnARD  H. 
SCOTT,  Judge  of  the  first  judicial  district, 
to  alt  Instead. 

OLAUK  and  SCOTT,  JJ..  concur. 


(H  Or.  M6) 

STATE  T.  McOUIRB.   SAME!  v.  BARNES. 
SAME  V.  COVACH. 
(Suprane  Conrt  of  Or^on.  July  10,  1S98.) 
Fisn  Laws — Close  Skasonb. 
Under  Sess.  Laws  1891.  p.  33,  entitled 
an  act  "to  protect  salmon   in  the  Rtntf-  of 
Oregon."  as  amended  by  Sess.  Laws  18U3,  p. 
145.  mailing  it  unlawful  to  catch  salmoD  betweea 


Digitized  by 


Google 


Or.) 


STATE  «.  McGUIBE. 


-667 


o'docic  Satnrdar  night  and  6  o'clock  SnDday 
night  in  any  waters  of  the  state,  or  in  the 
Columbia  river  between  August  10th  and  Sep- 
tember 10th,  or  in  other  streams  between  No- 
Tember  Ist  and  December  15th,  and  making 
It  unlawful  to  hare  in  one's  possession  salmon 
"which  may  be  caught  in  any  of  these  streams 
as  aforesaid,"  it  is  not  an  offense  to  have  in 
one's  possession,  daring  a  close  season,  fish 
canfiht  out  of  the  state,  or  from  a  stream  dnr- 
ing  an  open  season. 

Appeal  from  drcnlt  court,  Moltiioiiiah  ooim- 
ty;  M.  O.  M1S1I7,  Judge. 

William  M.  McGulre,  F.  O.  Barnes,  and 
•G.  Covadi  were  oonTicted  of  violattaig  the 
flah  laws,  and  appeal.  Beversed. 

O.  A.  Dolpb,  for  appellants.  W.  T.  Hunn, 
Dlst  Atty.,  and  Geo.  £1.  Cliaaiberlain,  for  tlie 
State. 


LORD,  0.  J.  These  are  criminal  acUonB 
brou^t  by  the  state  game  warden  in  the 
justice's  court  for  the  South  Portland  pre- 
cinct, wherein  the  deftmdanta,  after  trial, 
were  severally  conrlcted  and  fined.  There- 
after, each  of  the  defendants  prosecuted  bis 
appeal  to  the  drcult  court,  where  tbfe  cases 
were  tried  anew,  with  llbe  results,  and  from 
the  Judgments  therein  rendered  tlie  defend- 
ants  have  appealed  to  this  court  The  ques- 
tions involved  In  each  cose  being  substan- 
tially the  same,  they  were,  as  a  matt^  of 
convenience,  tried  togetJier  In  the  circuit 
court,  and  the  same  course  has  been  adopted 
in  the  argument  here. 

In  State  v.  McGulre  the  complaint  (diarges 
that  the  defendant  "on  the  6tb  day  of  March, 
A.  D.  1893,  In  the  county  of  Multnomah,  and 
state  of  Oregon,  did  willfully  and  unlawfully 
have  in  his  possession,  then  and  there  being 
the  close  season  on  the  Columbia  river,  cer- 
tain fish,  to  wit,  steelhead  salmon,  caught  in 
the  said  Columbia  river  contrarj^  to  the  stat- 
utes in  such  cases  provided,"  etc.  At  the 
trial  it  appeared  from  the  testimony  for  the 
state  that  the  defendant,  at  the  time  stated, 
which  was  shown  to  I>e  the  close  season  on 
the  Columbia  river,  had  In  his  possession  a 
quantity  of  steelhead  salmon,  belonging  to 
the  fish  deal^  in  Portland,  which  had  been 
caught  in  the  Columbia  river.  The  testimony 
for  the  defendant  showed  that  he  was  the 
manager  of  a  cold-storage  warehouse,  and 
that  he  held  the  fi^  in  question  as  custodian 
for  hla  patrons;  and  he  offered  to  show, 
against  the  objection  of  the  state,  that  the 
fish  liad  been  caught  in  the  open  season  on 
the  Columbia  river,  and  that  the  same  be- 
longed to  the  fish  dealers  in  the  city,  who 
had  stored  them'  with  him,  and  with  whom 
he  had  agreed  to  preserve  them  In  cold  stor- 
age, and  deliver  the  same  upon  demand. 
The  trial  court  sustained  the  objection  to 
the  Introduction  of  this  testimony  upon  the 
ground  that  the  same  was  Immaterial  and 
Incompetent,  to  which  ruling  the  defendant 
excepted.  In  State  v.  Barnes  the  complaint 
Is  the  same,  except  that  It  chaises  that  the 
4efraidant  did  "willfully  and  unlawfolly  bare 


in  his  pOBseBrion,  and  off^  for  sale,*'  etc 
The  testhnony  for  the  state  showed  that  at 
the  time  motioned  In  the  complaint,  which 
was  the  doae  season  on  the  G(dmnbla  river, 
the  defendant  was  the  proprietor  of  a  fish 
market  In  the  dty  of  Portland,  and  had  ex- 
posed for  sale  ate^ead  salmon  which  had 
been  caught  In  the  Columbia  river.  The  de- 
fendant offered  to  Aow  that  such  fish  had 
been  caught  In  the  open  season  on  said  river, 
and  had  been  pr^erred  in  cold  storage  from 
that  time  until  they  were  offered  for  sale. 
This  evld^ce  was  excluded  on  the  same 
ground,  and  an  exception  reserved.  In  State 
V.  Covach  the  complaint  is  the  same  as  bi 
State  V.  Barnes  aforesaid.  The  testimony 
for  the  proeecntion  showed  that  the  defaid- 
ont  was  the  proprietor  of  a  fish  market,  and 
at  the  time  stated,  which  was  shown  to  be 
the  close  season  on  the  Columbia  river,  had 
in  his  possession,  and  exposed  for  sale,  steel- 
head salmon  which  had  been  caught  in  the 
Umpqua  river.  The  defendant  offered  to 
prove  that  the  fish  were  caught  during  the 
open  season  on  the  river,  etc.,  but  the  evi- 
dence was  excluded,  and  an  exception  saved. 

The  instruction  of  the  court  to  the  Jury, 
to  wiiich  an  exception  was  reserved,  la  the 
same  in  each  case,  and  is  as  follows:  "If 
you  find,  beyond  a  reasonable  doubt,  that  the 
defendants,  or  either  of  them,  had  steelhead 
salmon,  Chinook  salmon,  silver  salmon,  or 
blueback.  in  their  possession,  or  offered  the 
same  for  sale,  during  the  close  season  on  the 
Columbia  river,  no  matter  where  the  same 
were  caught  or  taken,  or  when  they  were 
canght  or  taken,  then  you  must  find  the  de- 
fendants guilty." 

The  complaints  are  based  on  the  act  of 
1801,  entitled  "An  act  to  protect  salmon  in 
the  state  of  Oregon,"  etc.,  and  the  act  of 
1893,  amendatory  thereof.  Section  1  of  the 
act  of  1891  provides:  "It  shall  not  be  lawful 
to  take  or  fish  for  salmon  in  the  Columbia 
river  or  Its  tributaries,  by  any  means  what- 
ever. In  any  year  hereafter  between  the  first 
day  of  March  and  the  tenth  day  of  April, 
or  between  the  tenth  day  of  August  and  the 
tenth  day  of  September,  in  any  of  the  riv- 
ers and  bays  of  the  state,  or  the  Columbia 
river,  during  the  weekly  close  time.— that  Is 
to  say,  between  the  hours  of  six  o'clock  P.  M. 
on  each  and  every  Saturday  and  six  o'clock 
in  the  afternoon  of  the  following  Sunday." 
Sess.  Laws  1891,  p.  83.  By  the  amenda- 
tory act  of  1893,  sections  3  and  6  of  the  act 
of  1891  are  amended  so  as  to  read  as  fol- 
lows: Sec  3.  "It  shall  not  be  lawful  for 
any  person  or  persons  to  take  or  fish  for  sal- 
mon in  the  waters  of  the  Nehalem,  Tilln- 
mook,  Nestucca,  Salmon,  Siletz,  Taqulna.  AJ- 
sea,  Siuslaw.  Umpqua,  Coos  Bay,  Coqullle, 
Sixes,  Ellc,  Chetoo.  Rogue  river,  Windchuck, 
or  any  vt  their  tributaries,  or  In  aay  othet 
sti^eoms  or  bays  In  this  state,  ^x^t  the 
Columbia  river  and  its  tributaries,  from  the 
first  day  of  November  until  the  fifteenth 
day  of  December,  or  between  the  flftemtb 
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day  of  April  and  the  first  day  of  June." 
Sec.  6.  "It  shall  be  mlawful  for  any  person 
or  persons  to  receive  or  .have  In  his  posses- 
ion, or  offer  for  sale  or  transportation,  or 
to  transport  during  the  close  seasons  named 
in  this  act,  any  of  the  following  Tarleties  or 
kinds  of  flsh,  which  may  be  caught  in  any 
of  these  streams  as  aforesaid,  viz.:  Chinook 
salmon,  silver  salmon,  steelhead  or  blue- 
back,  and  any  person  or  persons  violating 
any  of  the  above  sections  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  in  a  sum  of  not 
less  than  ten  dollars  nor  more  than  two 
hundred  and  fifty  dollars."  Sess.  Laws 
1893,  p.  145.  The  object  of  the  actions  Is 
to  obtain  a  construction  of  the  act  of  the 
lef^lature  of  1801  as  amended  by  the  act 
of  1893.  Under  the  statutes  there  are  sev- 
eral close  seasons,  but  ncme  of  them  are  of 
general  application  throughout  the  state,  ex- 
cept the  weekly  close  season.  There  are 
times  during  the  year  when  it  Is  an  open 
season  on  the  Nehalem,  Tillamook,  etc.,  and 
lawful  to  catch  fish  In  their  waters,  and  It 
Is  a  close  season  on  the  Columbia,  and  un- 
lawful to  catch  fish  In  its  waters.  The  par- 
ticular question  to  be  detenuined  Is,  does 
the  statute  prohibit  a  person  from  having  In 
his  possession,  or  offering  for  sale,  during 
the  close  seasons  named  In  the  act,  any  flsh 
of  the  varieties  _  mentioned,  which  were 
caught  in  any  of  the  rivers  enumerated  dur- 
ing their  open  seasons?  The  construction 
which  the  tiial  court  gave  to  the  statnte  by 
Its  rulings  on  the  evidoice  and  Its  tastruc- 
tion  to  the  jury  was  Oiat  it  1b  unlawful  for 
a  person  to  have  In  his  possession,  or  offer 
for  sale,  during  the  tAose  season  on  the  Co- 
lumbia, fish  of  the  kind  named  In  the  act, 
"no  matter  where  they  were  caught  or 
taken,  or  when  they  were  caught  or  tat^L" 
In  this  view  it  was  no  defense  that  such  flsh 
were  caught  In  the  Umpgaa  or  Columbia 
rivers  during  the  open  seasons  specified  In 
the  statute,  when  It  was  lawful  to  catch 
them,  if  the  defendants  had  such  fish  In 
thdr  poBses^oo,  or  otteeed  them  for  sale^ 
during  the  close  season  on  the  Columbia. 
Hence,  as  In  the  cases  of  the  def»dantB 
MoOnIre  and  Barnes,  flsh  caught  dnring  t2ie 
op&a.  season  on  the  Columbia,  when  It  Is 
lawftl  to  catch  th«n,  and  placed  In  cold 
Btrange  for  thdr  preservation,  or,  as  to  that 
matter,  put  up  in  BOlt  or  cans,  cannot  law- 
fully remain  In  die  possession  ot  the  owner, 
or  be  offered  for  sale,  during  the  close  sea- 
son on  that  river,  or,  as  in  the  case  of  the 
dcf(mdant  Covach,  It  would  be  unlawful  for 
a  party  to  have  In  his  possession,  or  offer 
for  aale,  fish  caught  during  the  open  season 
on  the  Umpqna,  when  It  Is  lawful  to  catch 
them,  If  It  happens  to  be  the  (dose  season  on 
tba  Columbia.  Under  this  ccmstructlon  at 
the  statute  a  party  who  has  in  his  i>offies- 
sion  such  flsh,  or  who  offers  them  for  sale, 
although  lawfully  caught,  whether  in  or  out 
ct  the  states  and  hia  private  property,  Is 


liable  to  punishment,  and  his  property  ren- 
dered worthless  or  destroyed.  Nor  is  this 
all.  Salmon  caught  cm  Friday  night  or  Sat- 
urday morning,  which  may  come  Into  the 
cannery  or  market  at  6  o'clock  Saturday 
evei^ng,— the  commencement  of  the  close 
season  each  week,-^nust  be  immediately  de- 
stroyed, or  the  party  having  them  in  his 
possession,  or  offering  the  same  for  sale, 
during  such  weekly  close  Beason,  will  be  ex- 
posed to  prosecution  and  ptmlshment  A 
statute  which  leads  to  such  consequences 
ought  not  only  to  be  clear,  but  mandatory, 
and  the  act  done  under  It  not  only  within 
the  letter,  but  within  the  spirit  of  the  law, 
to  authorize  its  enforcement  Tills  construc- 
tion, however,  counsel  for  the  state  insist, 
must  be  given  to.  the  statute,  to  make  It 
effective,  and  cany  out  the.  purpose  of  the 
law.  Their  contention  Is  that  the  object  of 
the  statute  Is  to  protect  such  flsh  during  the 
close  season  in  order  that  they  may  have  an 
opportunity  to  propagate  th^r  species,  and 
be  preserved  from  extermination,  and  that 
if  any  other  construction  Is  adopted,  fish 
could  be  caught  In  the  open  season  In  such 
numbers  as  to  supply  the  market  during  the 
close  season  by  putting  tliem  In  cold  storage 
until  wanted,  and  by  so  doing  the  stock  of 
fish  would  be  seriously  Impaired  or  exhaust- 
ed, and  but  a  few  or  none  would  be  left  to 
propagate  their  kind,  and,  finally,  that  such 
a  constmctlon  Is  necessary  to  prevent  eva- 
sion of  the  statute,  and  make  the  proof  of 
Its  violation  easy  and  accesE^ble.  Hence 
they  argue  Uiat  the  fact  of  the  flsh  being 
caught  in  a  lawful  season  constitutes  no 
defense,  so  that  the  time  and  place  when 
and  where  such  flsh  were  caught  are  not 
matertaL  In  support  of  this  view  the^  as- 
sert that  the  same  principle  governs  as  In 
those  cases  where  game  has  been  lawfully 
killed  tn  one  state,  and  exposed  for  sale  In 
another,  during  the  prohibited  season  In  the 
latter  state.  This  principle,  perhaps,  finds 
Ite  beat  illustration  In  Phelps  t.  Bact?.  60 
N.  T.  10,  where  a  statnte  declared  that  no 
pwson  should  expose  for  sal^  or  kill,  or 
have  In  his  possession,  after  It  had  been 
killed,  any  quail  or  other  game,  between  the 
1st  day  of  January  and  the  20th  day  of  Oc- 
tober. The  defendant  was  Indicted  for  har- 
Ing  quail  In  Us  possession  In  Han^  He 
had  lnv«ited  an  apparatus  to  preserve  game, 
and  that  which  he  had  In  Us  possessicm, 
and  spedfled  In  the  complaint  was  killed  in 
New  York  In  the  open  season,  or  reccdved 
from  Minnesota  or  Illinois,  where  the  kill- 
ing at  liie  time  was  legal,  and  pot  np  by 
him  In  bis  apparatus  In  the  month  of  Decem- 
ber. Church,  0.  J.,  said:  *^e  language  of 
these  sections  Is  plain  and  unamUguons. 
Hence,  there  Is  no  room  for  construction. 
It  is  a  familiar  nde  tiiat,  when  the  language 
is  dear,  courts  hare  no  discretion  but  to 
adopt  the  meaning  which  It  Imports.  'Die 
mandate  Is  that  'any  person  baring  in  his 
or  her  possession,*  betweoi  certain  dates* 
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certain  speclQed  game  killed,  shall  be  liable 
to  s  penalty.  The  tlme  wben,  or  the  place 
where,  the  gameTnia  killed,  or  when  bron^t 
within  the  state,  or  where  from,  Is  sot  made 
material  by  the  statute  and  we  hare  no 
power  to  make  it  so.  *  *  *  That  It 
wa«  either  killed  wtttdn  the  lawfnl  period, 
or  brought  from  anothw  state,  where  the 
killing  was  lawful,  constltntes  no  defense. 
The  penalty  Is  denoonoed  against  the  sdl- 
Ing  or  possession  after  that  time,  irrespeo- 
llTe  of  the  time  or  place  of  kDUng."  In  Mag- 
ner  t.  People,  97  111.  320,  among  oth«r  things, 
Scholfield,  J.,  says  "We  think  It  Is  obTioos 
that  ihe  prohibition  of  all  possession  and 
sales  of  such  wild  fowls  or  birds  daring  the 
prohibited  seasons  would  tend  to  their  pro- 
teotlon.  In  excluding  the  opportunity  for  the 
evasion  of  sncb  law  by  clandestinely  taking 
th«n,  when  secretly  killed  or  captured  here, 
beyond  the  state,  and  afterwards  bringing 
them  Into  the  state  for  sale,  or  by  other 
subterfuges  and  oTaslons.  It  Is  quite  true 
that  the  mere  act  of  allowing  a  quail  netted 
in  Kansas  to  be  sold  here  does  not  Injure,  or 
In  any  wise  affect,  the  game  here;  but  a  law 
which  rmders  all  sales  and  all  possession 
unlawful  will  more  certainly  prevent  any 
possession  or  any  sale  of  the  game  within 
the  state  than  will  a  law  allovring  posses- 
sion or  sales  here  of  the  game  taken  in 
other  states.  This  Is  but  one  among  many 
instances  to  be  found  in  the  law  where  acts, 
which  in  and  of  themselves  alone  are  harm- 
less enough,  are  cwdemned  because  of  the 
facility  they  otherwise  (Mer  for  a  cover  or 
disguise  for  the  doing  of  that  which  Is  harm- 
fuL"  See,  also,  State  v.  Bandolph,  1  Mo. 
App.  15;  AsBOciatloa  v.  Durham,  51  N.  ¥. 
Super.  Ct.  306;  Whitehead  v.  Smlthers,  2i 
Moak.  Eng.  R.  458.  It  Is  also  held  that 
such  statutes  are  not  in  confilet  with  the 
constitutional  provision  that  no  person  shall 
be  deprived  of  hla  property  without  due  pro- 
cess of  law,  and  are  not  regarded  as  an  in- 
terference with  Interstate  commerce.  Phelps 
V.  Uacey,  supra:  State  v.  Bandolph,  supra. 

But  there  are  other  decisloDs,  later  in 
point  of  time,  holding  a  contrary  doctrine, 
which  cannot  be  wholly  reconciled  by  the 
difference  In  the  limguage  of  the  statutes. 
In  People  v.  OWeil,  71  Mich.  325,  39  N.  W. 
icep.  1,  it  was  held  that  tlie  possession  of 
game  killed  in  another  state  Is  not  an  offense 
under  the  Michigan  act  of  1881,  which 
makes  It  an  offense  to  have  game  in  pos- 
session, for  the  pui-pose  of  sale,  during  a 
certain  period  of  the  year,  since  the  purpose 
of  the  act,  as  shown  by  the  title,  Is  the  pro- 
tection of  game  within  the  state.  Ghamplin, 
J.,  after  reviewing  the  authorities  already 
referred  to,  said:  "A  construction  of  a  stat- 
ute which  leads  to  such  harsh  consequences, 
and  punishes  with  severe  penalties  acts 
which  are  confessedly  innocent  in  them- 
selves, must  not  only  be  utmmbiguous,  but 
mandatory;  and  the  act  done  must  be  not 
only  within  the  letter,  bnt  within  the  spirit, 


of  the  law,  to  gain  my  assent  to  Its  enforce- 
ment  Oar  statute  requires  no  such  strict  or 
harsh  construction.  The  articles  Interdicted 
areartielesof  food,and  the  Interdiction  la  not 
because  sudi  food  Is  unwholesome,  and  there- 
fore detrimental  to  the  public  health,  but  the 
whole  end  and  object  of  the  legtelatlon  Is 
protectand  pr^rvegameinthestateof  Mich- 
igan. •  •  •  The  various  provisions  of  the 
act  are  all  directed  to  that  purpose.  And 
how  It  can  be  held  that  this  law  is  violated, 
either  in  letter  or  f-plrit,  by  importing  game 
from  oQier  states  to  supply  food  to  citizens 
of  this  state,  Is  a  point  that  I  am  unable  to 
understand.  The  only  ground  upon  which 
such  construction  is  attempted  to  be  defend- 
ed is  that  it  prevents  evasion  of  the  statute; 
that  game  might  be  killed  In  this  state  In 
violation  of  law,  and  shipped  to  another 
state,  and  there  rctlilpped  Into  this  state, 
and  the  prosecution  might  be  unable  to 
prove  that  It  was  Michigan  i^me  killed  In 
violation  of  law.  That  may  disclose  a  de- 
fect of  proof;  but  I  submit  it  does  not  ap- 
ply to  cases  where  the  fact  Is  conceded,  or 
proved  to  the  satist&ctl(m  of  the  jury,  that 
the  game  was  not  killed  in  the  vl<datIon  of 
law."  In  the  some  case,  Campbell,  J., 
sold:  "Concurring,  as  I  do,  in  the  meaning 
of  our  statute,  as  explained  by  my  Brother 
Champlln,  1  do  so  for  the  further  additional 
reason  that  I  do  not  think  It  would  be 
competent  for  our  legislature  to  punish  the 
possession  of  gamo  Ttblch  was  lawfully  cap- 
tured or  killed.  Having  become  lawful  pri- 
vate property.  It  cannot  be  destroyed  or 
conflbcated.  unlesn  it  becomes  unfit  for  use, 
any  more  than  otlier  property  can  be  de- 
stroyed. I  do  not  think  the  cases  to  the 
contrary  are  reasonable  or  souud.  While  In 
England  the  power  of  parliament  cannot, 
perhaps,  be  questioned  by  courts,  there  is 
no  such  rule  here,  and  I  cannot  see  on  what 
principles  such  decisions  are  maintainable. 
It  Is  not  competent  for  any  ^Vmerican  stat- 
ute to  raise  c(mclusive  presumptions  of 
guilt  In  an>-  case.  This  is  well  settled. 
Mlien  the  iwssession  is  traced  back  of  the 
time  when  it  bectime  unlawful  to  take  game, 
the  presumption  has  no  further  force  as  evi- 
dence, and  what  was  then  lawful  cannot  be 
made  a  cilme  by  lapse  of  time  only."  In 
CJom.  V.  Wilkinson,  K©  Pa,  St  304,  21  AtL 
Uep.  14,  In  construing  an  act  which  provides 
that  "no  person  shall  kill,  or  expose  for  sale, 
or  have  In  his  possession  after  the  same 
has  been  killed,  any  quail  between  the  fif- 
teenth day  of  December,  in  any  year,  and 
the  first  day  of  November  following,"  Pax- 
son,  C.  X,  said:  "ino  manifest  object  of  this 
act  was  the  preservation  of  game  within  this 
commonwealth.  We  cannot  assume  that  it 
was  Intended  to  preserve  game  elsewhere, 
and  it  would  be  a  forced  construction  to 
hold  that  it  was  bitonded  to  exclude  from 
our  markets  quail  and  other  game  killed  in 
other  states,  wliere  by  the  laws  of  those 
states  the  killing  of  them  was  IswfuL 
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•  •  •  The  law  was  not  Intended  to  have 
any  extraterritorial  effect,  and  If  It  was  it 
would  be  nugatory.  •  ♦  •  The  construc- 
tion claimed  Cor  the  act  by  the  common- 
weoltb  would  render  any  one  a  criminal 
who  lawfully  killed  quail  in  another  state, 
niid  broiiffht  them  hero  tor  his  own  use.  It 
nould  be  pilma  fade  evidence  of  a  viola* 
tion  of  the  act,  and  if  he  could  not  Khow, 
as  a.  defense,  tliat  he  Killed  thtiui  outside  the 
communwealth,  he  would  hare  no  defense 
at  all.  The  matter  is  too  plain  to  require 
elaboration."  In  Allen  v.  Yoong,  7*  Me. 
SO,  It  was  held  that  where  a  statute  made 
It  an  offense  to  kill  doer  at  a  certain  time, 
or  to  transport  it  from  place  to  place  during 
that  time,  it  was  not  an  offense  to  trans- 
port from  place  to  place  during  the  pro- 
hibited »cnsou  deer  killed  before.  See,  also, 
Com.  V.  Hall,  128  Masa  410;  Davis  v.  Mc- 
Nalr,  7  Criiu.  Law  Mag.  219,  il  Cent  Law 
J.  480. 

In  these  cases  the  courts  held  that  the  ob- 
ject of  the  act  was  to  protect  game  In  the 
state,  as  indicated  by  the  title,  and  that  the 
statute  sought  to  attain  this  object  by  pun- 
ishing the  taking  or  killing  of  such  game  in 
the  state  during  the  prohibited  seasons,  or 
the  offering  for  sale  or  having  in  possession. 
In  the  state,  during  such  times',  of  game  so 
taken  or  klUed.  So  that,  if  the  kiUhig  or 
taking  of  game  in  the  state  was  at  a  time 
when  it  was  lawful,  under  the  statute,  to 
do  so,  the  offering  for  sale,  or  having  in 
possession,  of  game  so  taken  or  killed,  was 
not  an  offense  against  the  statute.  If  our 
statute  will  bear  this  construction,  then  it 
was  only  intended  to  prevent  the  takJng 
or  catching  of  the  salmon  specified,  on  the  riv- 
ers enumonited,  within  the  state,  during  their 
close  seasons,  and  to  render  imlawful,  or 
make  a  misdemeanor,  the  offering  for  sole, 
or  having  possesion  of,  salmon  so  taken  or 
caught,  on  such  rivers,  Ln  this  state,  during 
such  close  seasons.  In  this  view,  the  of- 
fering for  sale  or  having  p(^esdon  of  sal- 
mon during  the  close  seasons,  whibh  had 
been  lawfully  taken  or  cauj^t,  Is  not  an 
offense.  The  trial  court,  however,  construed 
the  act  differently,  holding,  as  Indicated  by 
Its  instruction,  that  the  offering  for  sale, 
or  having  possession  of;  the  fish  mentioned 
In  the  complaint,  during  the  close  seasons 
named  la  the  act,  was  a  misdemeanor,  "no 
matter  where  the  same  were  caught  or  taken, 
or  when  they  were  caught  or  taken."  So, 
also,  the  ruling  of  the  court  that  the  proof 
offered  by  the  defendants,  viz.  that  the  flah 
in  question  were  caught  during  a  lawful 
season,  was  Immaterial,  was  based  on  the 
theory  that  the  time  when,  and  place  where, 
the  fish  were  caught,  was  not  made  material 
by  the  statute,  ahd  therefore  constituted  no 
defense.  The  effect  of  this  construction  Is 
to  detdare  that.  In  order  to  protect  the  sal- 
mon In  this  state,  it  was  the  Intention  of 
the  statute  to  punish  the  offering  for  sale, 
«r  tba  havbig  In  posseasloii,  of  salmcHi  of  the 


varieties  specified,  during  the  prohlUted  sea- 
sons, no  matter  whether  they  were  lawfulljr 
caught  within  or  without  the  state;  In  a 
word,  that  It  was  the  Intention  of  the  leg- 
islating to  punish  the  mere  possession  of 
salmon  which  had  been  lawfully  caui^t  or 
taken.  It  ought  to  require  plain,  unambig- 
uous, and  mandatory  language  to  Justify  any 
court  In  dedarlng  fish  w  game  lawfully 
caught  or  taken  to  be  the  subject  of  an 
offense,  by  the  sim^de  possession  of  It.  A 
construction  leading  to  suc2i  injustice  ought 
to  be  avoided,  if  it  can  be  reasonably 
done.  Salmon  fish  Is  an  article  of  food,  and 
the  law  interdicting  the  catdiing  of  them  at 
certain  seasons  Is  not  because  they  are  un- 
fit for  use,  or  unwholesome,  but  to  protect 
and  preserve  such  fish  in  this  state.  The 
constitution  requires  the  object  of  every  act 
to  be  expressed  in  Its  title.  The  object  of  the 
act,  as  expressed  by  the  title,  Is  to  protect 
salmon  In  the  state  ot  Oregon.  All  its  provl- 
BloDB  are  directed  to  this  purpose.  None  of 
them  would  be  violated  by  bringing  flsb 
which  bad  been  lawfully  caught  In  other 
states  into  this  state.  Is  it  violated  by 
offering  for  sale,  or  having  In  possession, 
fish,  during  the  prohibited  seasons,  which  had 
been  cau^t  in  the  open  seasons  on  the  river, 
when  It  was  lawful  to  do  so?  Certainly, 
if  the  legislature  intended  to  declare  the 
mere  possession  of  such  fish  during  the  close 
season  an  offense,  no  matter  where  or  how 
lawfully  caught  or  taken,  words  could  easily 
have  been  found  to  express  such  intention. 
The  section  on  which  the  indictment  is  found- 
ed reads:  "It  shall  bo  unlawful  for  any  per- 
son or  persons  to  receive  or  have  In  his 
possession  or  offer  for  sale,"  etc..  during  the 
close  seasons  named  in  the  act,  "any  of  the 
following  varieties  or  kinds  of  fish,  which 
may  be  caught  in  any  of  these  streams  as 
aforesaid,  viz:  Chinook  salmon,"  etc.  A  vio- 
lation of  this  section  Involves  the  catching 
of  such  fish  in  the  streams  enumerated  in 
the  act,  and  contrary  to  the  provisions  of 
such  act.  "Which  may  be  caught  in  any 
of  these  streams  as  aforesaid,"  is  the  lan- 
guage of  the  section.  The  wocds  "as  afore- 
said" do  not  relate  to  the  streams  them- 
selves, but  to  the  time  or  manner  of  taking 
fish  from  them.  "As"  qualifies  "caught," 
making  the  sentence  read,  by  the  transposi- 
tion, -"caught  as  aforesaid  In  any  of  Qieso 
streams,"  and  means  fish  caught  during  the 
close  seasons  aforesaid  In  any  of  these 
streams.  This  is  In  accordanoe  with  the 
grammatical  relation  of  the  worda  On  the 
other  hand.  If  tliese  words  relate  to  the 
"streams,"  and  the  construction  of  the  act  Is 
as  claimed  by  the  prosecution,  tbm  a  party 
having  In  possession,  or  offerli^  for  sale,  dup- 
ing the  close  season  upon  the  Columbia  rtr- 
er,  fleh  of  the  variety  described  In  the  com* 
plaint,  no  matter  what  their  condition, 
where  or  how  lawfully  they  were  caught^ 
Is  guilty  of  a  crime.  In  the  case  bettm  na, 
when  the  flsb  were  caught  In  the  itven  of 
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this  state,  according  to  the  conceded  facts. 
It  was  lawful  to  do  so;  and  when  so  caught, 
and  reduced  to  possession  of  the  party,  they 
became  his  pn^erty,  and  he  could  deal  with 
them  in  the  same  way  as  with  any  other  per- 
sonal property.  Having  become  his  lawful 
private  property,  must  he  subaequently,  when 
such  flsh  are  wholesome,  and  not  detrimental 
to  the  public  health,  destroy  them,  or  be 
exposed  to  punishment  for  having  the  same 
in  bis  possesion?  To  subject  a  party  to 
such  an  aitematlTe  involvra  an  absurdity  and 
Injustice  that  we  are  bound  to  avoid,  if  the 
net  is  susceptible  of  another  construction. 
The  rule  la  well  established  that,  "where  the 
language  of  the  legislature  is  fairly  suscepti- 
ble of  two  different  meoidngs,  that  should 
be  preferred  which  excludes  and  prevents 
consequences  that  are  mischievous  and  un- 
just" In  re  Code,  8  Ont  App.  (S55.  Lord 
Justice  Bmmwell  said:  "When  a  particular 
construction  of  an  act  of  parliament,  or  a 
particular  proposition  of  law,  leads  to  hard- 
ship, there  is  a  presumption  against  that 
eoustnictlon  or  proposition  being  right,  be- 
cause I  do  not  think  our  law  does,  usually 
at  least,  lead  to  hardship."  In  re  Hooper, 
11  Ch.  Div.  322.  So  that,  if  the  language  of 
Ihe  statute  was  susceptible  of  two  construc- 
tions, it  would  be  our  duty  to  adopt  tliat 
construction  which  would  avoid  unjust  con- 
sequences. But  we  do  not  think  such  is 
the  case  here.  Looking  at  section  6  ca 
amended.  It  would  seem-  that  It  was  to  avoid 
the  construction  contended  for  by  the  pros- 
ecution that  the  legislature  modified  the  oth- 
erwise absolute  providon  of  section  6  by 
the  use  of  the  words,  "which  may  Ik  caught 
In  any  of  these  streams  as  aforesaid."  The 
statute,  as  it  stands,  was  only  intended  to 
prevent  the  catching  of  the  varieties  offish 
specified  dnring  the  protected  seasons  on  the 
rivers  enumerated  In  the  statute,  and  to 
render  unlawful  the  offering  for  sale,  or 
having  possesstoD,  of  such  flsh,  so  caught  In 
the  state  during  the  close  seascms.  The  In- 
dictment Is  drafted  upon  this  construction 
of  the  statute.  The  defendants  are  chained 
by  It  with  having  in  their  possession,  or 
offering  for  sale,  during  the  close  season, 
certain  fish,  viz.  steelhead  salmon,  caught 
in  the  Columbia  river  contrary  to  the  stat- 
ute. Steelhead  salmon  are  only  caught  in 
the  Columbia  river,  contrary  to  statute,  dur- 
ing the  close  seasons  on  that  river.  It  is 
not  In  contravention  of  the  statute  to  catch 
such  flsh  during  the  open  seascms  on  the 
Columbia  or  other  rivers  enumerated.  No 
offense,  therefore,  according  to  the  admitted 
facts,  was  committed,  when  the  flsh  were 
In  fact  caught;  and  consequently  the  d^end- 
ants  did  not  have  In  their  possession,  or 
offer  for  sale,  fish  caught  contrary  to  14ie 
statute.  In  view  of  these  considerations,  we 
tldulc  before  a  conviction  can  be  hod  un- 
der the  statute,  it  must  appear  that  the 
defendants  bad  In  their  possesion,  or  offered 
tqt  sale,  during  tba  dose  seasons  moitloned 


therein,  the  kinds  of  fldi  spedfled,  which 
had  been  caught  during  the  close  season  from 
the  streams  In  such  statute  enumerated.  It 
results  that  the  Judgment  of  conviction  In 
each  of  the  above-entitled  coses  must  be  n- 
versed,  and  a  new  trial  ordered. 


(24  Or.  3S0> 

NICKUM  v.  GASTON. 

(Supreme  Court  of  Oregon.  July  10.  1883.> 

AcTiOKS  TO  Tby  Tax  Title  —  Who  mat  Invokk 
Btatqtb  or  Limitations. 
Hill's  Ann.  Laws,  |  2840,  providioft  that 
any  proceedings  for  the  recoveir  of  lands  sold 
for  taxes  shall  be  comineuved  witliin  three 
years  from  the  time  of  recording  the  tax  deed 
of  sole,  and  not  afterwards,  may  be  invoited 
in  behalf  of  a  tax  title  purchased  id  good  faith, 
thoaeh  Buch  title  would  be  void  in  the  bauds 
of  the  grantor  because  of  a  fraudulent  agree- 
ment between  such  grantor  aad  the  owner 
that  the  sale  for  taxes  be  made  for  the  purpose 
of  cutting  off  an  existing  mortgage  Uen. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  J.  M.  Nlckum  against  Walter 
Danvers,  Isabella  Danvers,  and  Tiny  Oaston 
to  recover  land.  Plaintiff  had  Judgment, 
and  defendant  Gaston  appeals.  Reversed. 

The  other  facts  fully  appear  tn  llie  follow- 
ing statement  by  BEAN,  J. : 

This  action  was  commenced  on  the  10th  of 
October,  1S91,  to  recover  the  possession  of 
certain  real  property  In  Multnomah  county. 
For  the  purposes  of  this  appeal  it  Is  suffident 
to  say  that  on  April  10,  1874,  one  O.  W. 
Brown,  who  was  the  owner  of  the  land  In 
controversy,  executed  and  delivered  to  Su- 
sannah Nlckum  a  mortgage  thereon  to  secure 
the  payment  of  the  sum  of  $G00  and  Interest, 
due  one  year  after  the  date  thereof.  On  the 
29th  of  the  same  month  Brown  sold  and  con- 
veyed the  land  to  one  Laura  Bennett,  subject 
to  the  Nicknm  mortgage,  and  In  1870  It  was 
sold  for  the  taxes  of  the  preceding  year  to 
one  Lucy  Mason,  who  recdved  and  recorded 
her  deed  therefor  on  the  18th  of  July,  1881. 
On  December  22,  1882,  default  having  been 
made,  Susannah  Nlckura  commenced  a  snit 
to  foreclose  her  mortgage,  making  Lucy  Ma- 
son a  party  thereto,  alleging  that  her  pur- 
chase of  the  land  at  the  tax  sale  was  fraudu- 
lent and  void  as  to  the  mortgage.  Such  pro- 
ceedings were  afterwards  had  in  the  foreclo- 
sure suit  as  that  on  the  19th  of  September, 
1884,  a  decree  was  entered  foreclosing  the 
mortgage  as  to  all  the  defendants  except 
Lucy  Mason,  and  dismissing  the  complaint 
as  to  her  "without  prejudice  to  plaintiff's 
right  to  have  said  Lucy  Mason's  title  to  said 
premises  determined  In  a  proper  proceeding." 

On  a  sale  of  the  premises  under  the  decree 
of  foreclosure  Susannah  Nlc^nm  became  the 
purchaser,  receiving  her  deed  on  the  2iMt  at 
March.  1885,  and  she  has  subsequently  con- 
T^ed  the  premises  to  the  plaintiff.  On  No- 
vember 21,  18S4,  Lucy  Mastm  sold  and  con- 
veyed Hie  land  In  controven^  to  t^e  d^end- 
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ant  Tiny  Gaston,  who  gave  evidence  on  the 
trial  tending  to  show  that  she  was  a  bona  fide 
purchaser  for  value  and  without  notice  of  any 
fraud  in  the  purchase  of  the  land  by  Lucy 
Maeon.  and  that  she  and  her  gmntor  had  been 
In  the  adverse  possession  of  the  land  from  the 
date  of  the  tax  deed  to  the  time  of  the 
trlaL  To  avoid  the  effect  of  the  tax  deed 
the  plaintiff  gave  evidence  tending  to  show 
that  the  purchase  by  Lucy  Mason  was  made 
In  pursuance  of  a  fraudulent  arrangement  be- 
tween her  and  Laura  Bennett,  who  owned 
and  was  in  possesslon.of  the  land  at  the  time 
the  assessment  was  made,  by  which  Laura 
Bennett  was  to  suffer  the  land  to  be  sold  for 
taxes,  in  order  to  cut  off  the  Nickum  mort- 
gage, and  Lucy  Mason  was  to  become  the 
purchaser  at  such  sale,  and  subsequently 
convey  the  land  to  her.  and  that  the  defend- 
ant Tiny  Gaston  purchased  of  Lucy  Mason 
with  knowledge  of  these  facts.  The  court 
Instructed  the  Jury,  in  effect,  that  If  such  an 
arrangement  or  agreement  existed  between 
T^iu^  Bennett  and  Lucy  Mason  for  the  pur- 
pose of  defeating  the  Nickum  mortgage,  the 
tax  sale  "did  not  confer  any  title  upon  the 
purchaser,  but  simply  stands  as  a  payment 
of  the  taxes;  it  has  no  further  force  or  ef- 
fect," and  "could  not  be  used  for  any  other 
purpose,  except  to  pay  the  taxes;"  and  that 
the  three-years  limitation  provided  in  section 
2S40,  Hill's  Ann.  Laws,  has  do  application  to 
this  case. 

The  trial  resulted  In  a  verdict  and  judgment 
in  favor  of  plalnUff.  from  which  the  defend- 
ant Tiny  Gaston  appeals,  assigning  as  error 
the  Instruction  i-eferred  to. 

P.  L.  ■V\lllls  and  Seneca  Smith,  for  appel- 
lant   A.  H.  Tanner,  for  respondoit. 

BEAN,  J.,  (after  staUng  the  facts.)  The 
contention  for  appellant  is  that  all  Inquiry 
into  the  validity  of  the  tax  sale  to  Lue.v  Ma- 
son is  cut  off  by  section  2S40,  supra,  which 
provides  ttiat  "any  suit  or  proceeding  for  the 
recovery  of  lands  sold  for  taxes,  except  In 
cases  where  the  taxes  have  been  paid,  or  tho 
land  redeemed,  as  provided  by  law,  shall  be. 
commenced  within  three  years  from  the  time 
of.  recording  the  tax  deed  of  sale,  and  not 
thereafter,"  unless  the  plaintiff  can  show  that 
the  tax  for  which  the  land  was  sold  was 
actually  paid  before  the  sale,  or  that  the 
land  was  subseaaently,  and  within  the 
time  allowed  law»  redeemed;  or,  if 
this  is  not  so,  the  tax  deed  was  at 
least  prima  fade  valid,  and  will  support 
the  title  of  defendant  if  she  is  a  bona 
fide  purchaser  for  value,  whether  the  alleged 
combination  between  Laura  Bennett  and 
Lacy  Mason  existed  or  not;  and  hence  it 
was  error,  under  the  issues  in  Uils  case,  for 
the  court  to  instruct  the  Jury  that,  if  they  be- 
lieved such  arrangement  did  exist,  the  tax 
deed  was  of  no  effect,  and  "could  not  be  used 
for  any  purpose  except  to  pay  the  taxes." 
For  the  plaintiff  the  contention  la  that,  as 


Laura  Bennett  was  the  owner  and  in  posses- 
sion of  'the  property  at  the  time  of  the  as- 
sessment, It  was  her  duty,  as  against  the 
mortgagee,  to  pay  the  taxes;  and  If  she  en- 
tered Into  an  arrangement  with  Lucy  Mason 
by  which  she  was  to  suffer  the  land  to  be 
sold  for  such  taxes,  and  purchased  by  Lucy 
Mason,  for  the  purpose  of  cutting  off  the  Den 
of  the  Nickum  mortgage,  the  sale  operated 
merely  as  a  paymrat  of  the  taxes,  and  Lucy 
Mason  did  not  acquire,  either  by  her  pur- 
chase or  tax  deed,  any  right  or  title  wiiatever 
to  the  property,  which  she  could  convey  to 
the  defendant 

The,  law  is  well  settled  that  a  mortgagor, 
or  his  successor  in  interest,  remaining  in 
possession  of  the  land,  cannot  permit  the 
mortgaged  property  to  be  sold  for  taxes, 
and  become  the  purchaser  thereof,  either 
directly  or  through  the  agency  of  another, 
for  the  purpose  of  cutting  off  a  prior  lien. 
He  is  under  a  legal  obligation  to  pay  the 
taxes,  and  cannot,  by  neglecting  to  perform 
this  duty,  and  suffering  the  land  to  be  sold 
in  consequence  of  such  neglect,  add  to  or 
strengthen  his  title  by  purchasing  at  the  sale 
himself,  or  by  subsequently  buying  from  a 
stranger  who  purchpsed  thereat  By  such 
a  purchase  he  does  not  acquire  any  title  or 
right  to  the  property  as  against  the  Uenhold- 
er  better  than  he  had  twfore,  but  the  sale 
will  operate  only  as  a  mode  of  paying  the 
taxes,  leaving  the  title  in  the  same  condition 
as  If  no  sale  had  been  made.  "This  prin- 
ciple is  universal,"  says  Judge  Cooley,  "and 
is  80  entirely  reasonable  aa  scarcely  to  need 
the  support  of  authority.  Show  the  exist- 
ence of  the  duty,  and  the  dlsquallAcatlon  is 
made  out  in  every  Instance."  Cool^,  Tax'n, 
345;  Blackw.  Tax  Titles,  ||  666-591;  Chris- 
ty V.  Fisher,  5S  Gal  250;  Lewis  v.  Ward, 
m  HL  525;  Ralston  v.  Hughes.  13  TO.  470; 
Edgerton  r.  Schneider,  2G  Wis.  385;  Bassett 
V.  Welch,  22  Wla  176.  It  would  necessari- 
ly follow,  then,  from  this  rule,  that  the  statu- 
tory period  in  which  "a  suit  or  proceeding" 
can  be  maintained  for  the  recovery  of  land 
sold  for  taxes  would  not  bar  the  right  of  Oie 
Uenholder  to  enforce  his  lien  under  the  dr- 
cumstances  disclosed,  and  this  is  the  con- 
struction given  to  a  similar  statute  by  the 
supreme  court  of  Wisconsin.  In  Jones  v. 
Davis,  24  Wis.  229,  which  was  a  proceeding 
to  enforce  a  Judgment  lien,  the  defendant 
claimed  title  under  a  tax  deed  which  had 
boen'recorded  for  a  time  exceeding  the  statu* 
tory  period  In  which  an  action  could  be  maln^ 
tained  for  the  recovezy  of  land  sdd  fbr 
taxes,  and  C(Hit«ided  that  the  proceeding 
was  barred,  but  it  was  held  that  the  lien  of 
the  Judgment  was  not  cut  off  or  destroyed 
by  the  tax  deed;  the  court,  by  Cole,  J.,  say- 
ing: "The  answer  shows  that  the  tax  title 
was  obtained  by  the  grantors  of  the  defend- 
ant who  wcfe  in  poesessiw,  and  under  ob- 
ligation to  pay  the  taxes.  A  person  in  iioa- 
sesslon  of  land,  and  whose  duty  it  is  to 
pay  the  taxes  at  the  time  of  the  a» 
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sessment,  cannot  permit  his  own  property 
to  be  sold  for  taxes,  and  then  obtain  a  tax 
deed  for  the  purpose  of  cutting  off  a  prior  lien. 
This  point  has  been  so  decided  in  the  cases 
of  Smith  V.  Lewis,  20  Wis.  369;  Basaett  r, 
Welch.  22  Wis.  175."  And  to  the  same  ef- 
fect is  McMahon  t.  McOraw,  26  Wis.  614. 

When  the  purchase  at  such  a  tax  sale  is  j 
made  by  the  owner  directly,  or  when  be  aft-  ' 
erwards  acquires  title  from  a  stranger  who  ; 
purchased  at  the  sale,  it  only  operates,  as 
to  the  Uenholder,  as  a  payment  of  the  taxes, 
and  he  does  not  acquire  any  title  to  the  prop- 
erty as  against  such  llenholder  better  or 
stronger  than  what  he  bad  before  the  sale. 
It  is.  In  effect,  as  if  no  sale  had  in  fact  be^ 
made,  but  as  If  the  owner  had  dlsdiai^ed  hia 
duty  by  paying  tbe  taxes  before  the  sale. 
But  where  the  purchase  is  made  by,  and  the 
deed  taken  in  the  name  of,  some  third  per- 
son, althou^  in  pmsnance  of  a  fraudulent 
arrangemeat  between  the  owner  and  the  pur- 
cliaser  to  cut  off  some  prior  lien,  the  sale  Is 
not  entirely  void,  but  the  pxirchaser  obtains  a 
title  to  tbe  land  good  as  to  all  the  world, 
except  as  to  those  who  might  have  equities 
in  respect  to  it,  and  who  shotdd  see  fit  in  a 
proper  mode  to  assert  their  eqnitiea  There 
Is  no  resulting  trust  in  fayor  of  the  owner, 
nor  can  the  purchaser  be  required  or  com- 
pelled to  convey  the  property  to  him,  or  as 
he  may  direct.  Insurance  Co.  t.  Bnlte,  45 
Mich.  113,  7  N.  W.  Rep.  707;  Maxfleld  t. 
WUley,  46  Mich.  252.  9  N.  W.  Rep.  271. 
By  his  participation  In  the  fraud  he  has  put 
U  ont  of  his  power  to  ask  the  Interposltlra 
of  a  court  in  his  behalf,  and  the  purchaser 
may  withhold  the  title  from  him.  Between 
the  owner  and  the  purchaser  the  sale  Is  valid,  | 
and  passes  the  tlfle.  But  the  llenhcddCT 
whose  right  Is  sought  to  be  cut  off  by  such  a 
sale  and  puichaae  may  Insist  that  as  to 
him  the  sale  shall  be -treated  as  inoperatlTe 
to  affect  hlB  lien,  and  the  purchaser  should 
be  deemed  to  have  acquired  the  title  to  the 
property  subject  to  sndi  Uea.  In  dealing 
with  the  respectlTe  rights  of  the  llenholder 
and  sndi  a  purchaser,  the  transaction  must 
be  treated  as  If  no  sale  had  been  made. 
The  llenholder*8  rights,  because  of  the  trand,  ' 
are  unaffected  by  the  sale,  and  the  pm-chas- 
er  takes  the  property  subj«ct  to  the  lien. 
It  would  seem  dear,  thwefore,  tliat  the 
right  of  a  Umbolder  to  enforce  his  Mea 
against  such  a  purchaser  or  «ie  claiming  un- 
der him  with  notice  Is  not  barred  1^  the 
statute.  A  contrary  doctrine  would  enaUe 
n  parly  to  profit  by  bis  own  fraud,  and  this 
Ihe  law  does  not  snfler  or  allow.  The  rule 
as  announced  by  the  court  In  the  Instruc- 
tion excepted  to  we  think,  therefore,  cor- 
rectly stated  the  law  as  applicable  to  a 
controversy  between  the  Uoiholder  and  the 
purchaser  at  a  tax  sale,  under  tbe  circum- 
stances stated  In  the  instruction,  or  to  one 
claiming  under  him  with  notice. 

But  when  it  Is  remembered  that  the  de- 
fendant claims  and  gave  evidence  tending  to 
V. aap.no.  U— 43 


prove  that  In  pnrchaMng  this  tax  title  from 
Lucy  Mason  she  was  a  bona  fide  purchaser 
for  value,  and  without  any  notice,  knowledge, 
or  Intimation  of  any  fraudulent  or  other  ar- 
rangement between  Liaura  Bennett  and  Lucy 
Mason  with  reference  to  the  sale,  it  will  be 
observed  that  the  effect  of  the  Instruction 
that,  if  such  combination  existed,  the  tax 
deed  under  which  Lucy  Mason  held  the  on- 
ly title  she  attempted  to  convey  "is  of  no 
avail  except  to  pay  the  taxes,"  and  "could 
not  be  used  for  any  other  purpose,"  would 
be  to  defeat  the  title  of  the  defendant,  even 
If  she  was  a  bona  fide  purchaser  for  value; 
and  In  this  view  was  erroneous,  as  applied 
to  the  facts  of  this  case.  In  Van  Shaack 
V.  Kobblns,  30  Iowa,  201,  which  was  a  pro- 
ceeding to  set  aside  a  tax  sale  and  title.  It 
was  conceded  that  there  was  a  fraud  on  the 
part  of  the  original  purchaser  at  the  tax  sale,, 
but  the  tax  title  was  held  valid  In  the  hands 
of  a  bona  fide  purchaser,  notwithstanding  the 
statute  provided  that.  If  fraud  In  the  pur- 
chaser at  a  tax  sale  Is  established,  "such 
sale  and  title  shall  be  void;"  the  court, 
through  Cole,  J.,  sayhig:  "The  manifest 
and  tuimlstakable  purpose  and  Intoit  of  the 
entire  revenue  act  Is  to  give  value  to  and 
confidence  In  tax  titles.  This  value  and 
confidence  would  be  destroyed,  and  the  In- 
tent defeated,  by  a  holding  which  would 
render  any  tax  title  in  the  hands  of  an  in- 
nocent purchaser  wholly  worthless  and  void, 
upon  tbe  showing  of  a  fact  whi<^  might 
not  be  In  his  power  to  ascertain  in  sdvonce 
of  his  purchase.  The  owner  of  the  land 
sold  for  taxes  has  it  In  his  power,  under  the 
rule  indicated,  by  diligence  to  avoid  the  sale 
for  ftaud  at  any  time  within  three  years, 
and  even  after  that  If  the  title  la  made  to 
and  held  by  the  purchaser;  while  under  a 
cwitrBEy  rule  a  purdiaaar  would  be  entirely 
unable  to  protect  himself  In  any  case.  The 
only  sure  ^tectlon  a  man  could  have  under 
soldi  rule  would  be  to  refuse  to  make  any 
pmndiase  of  a  tax  title;  and  If  aU  should 
thus  act  tbe  entire  purpose  ot  the  statute 
would  be  deftoted.  In  our  opinion,  then, 
the  statute  Is  to  be  construed  the  same  as  if 
It  read,  *such  sale  and  title  shall  be  avoid* 
ed.*"  So  in  this  case,  if  the  ownor  of  the 
land  neglected  to  pay  the  taxes.  It  was  not 
only  the  privilege,  hut  ttie  duty,  of  the 
mortgagee  to  do  so  before  ^e  sale,  or  to  re- 
deem the  property  within  tbe  time  allowed 
by  law  therefor.  She  could  have  paid  the 
taxes  or  redeemed  the  land,  and  added  the 
amount  thereof  to  her  lien,  (section  2S38, 
Oode.)  and  thus  prevented  or  defeated  the 
sale  without  any  injury  to  herself;  and  be- 
cause she  ne^ected  to  do  ^ther  she  was  in 
default,  and  the  sheriff,  hi  consequalG^ 
thereof,  was  required  to  make  a  deed  tc 
the  purchaser;  and  it  the  defendant  bou^ 
the  land  from  the  holder  of  the  tax  deed  Id 
good  faith,  and  without  notice  of  fraud,  the 
mortgagee  must  suffer  the  loss  "which  she 
could  have  prevented  by  the  performance  oi 
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her  duty  or  by  proper  diligence."  The  Judg- 
ment of  the  court  below  must  therefore  be 
reversed,  and  a  new  trial  ordered. 


(24  Or.  261) 

PACKWOOD  et  al.  t.  STATE  et  a!. 

{Supreme  Court  of  Oregon.   June  '28,  1893.) 

JD8T1CB8'  Courts— Chasge  of  Venob— Crimikal 
Cases— ArriOAViT. 

1.  Hill'a  Ann.  Laws,  §  2131,  which  ia  part 
of  the  act  to  MKuIate  ciTil  aod  criminal  proce- 
dure in  justices^  courts,  provides  that  a  crim- 
inal action  in  auch  courts  shall  be  proceeded  in 
in  the  manner  provided  ia  Code  Crim.  Proc., 
"except  as  io  this  act  otherwise  spccinlly  pro- 
vided. Section  2078,  which  was  a(Ide<l  to  said 
act,  provided  that  a  justice  could  change  the 
place  of  trial  on  motion  of  either  part^.  Beld. 
that  tUs  latter  section  applied  to  criminal  as 
well  as  civil  cases,  and  that,  therefore,  as  jus- 
tices had  criminal  jurisdiction  only  of  certain 
■misdemeanors,  there  might  be  change  of  venue 
therein,  though  Code  Crim.  Proc.  makes  do 
provision  therefor. 

2.  In  a  prosecution  before  a  justice  for  tres- 
pasiiing  on  inclosed  land,  a  proper  showing  for 
change  of  venue  on  the  ground  of  iwejndice  Is 
made  by  affidavits  that  the  justice  was  inter- 
ested in  the  land,  had  been  for  a  long  time 
agent  and  counsel  of  the  private  prosecutor  re- 
garding the  land,  had  assisted  him  in  attempt- 
ing to  acquire  title  thereto,  and  had  recently 
been  investigatin;  tlie  same. 

3.  In  such  case  it  is  not  necessary  that  the 
affidavit  state  that  the  motion  was  not  made 
for  the  purpose  of  delay. 

Appeal  from  circuit  court.  Union' coimty; 
James  A.  Fee,  Judge. 

Writ  of  review  prosecuted  by  William  H. 
Packwood,  Jr.,  and  others,  to  reverse  the 
nctlon  of  a  Justice  in  denying  change  of  venue 
in  a  criminal  case.  From  a  Judgment  of  the 
circuit  court  affirming  the  action  of  the  jus- 
tice, plaintiffs  appeal.  Reversed. 

J.  L.  Rand,  for  appellants.  Chas.  F.  Hyde, 
Dlst  Atty.,  for  respondents. 

BEAN,  J.  This  is  a  proceeding,  by  writ  of 
review,  to  reverse  and  annul  the  action  of 
the  Justice's  court  for  Cove  precinct,  Union 
county.  In  refusing  to  grant  a  change  of  venue, 
and  proceeding  with  the  trial  of  a  criminal 
charge  against  the  plaintiffs  for  trespassing 
upon  Inclosed  lands.  In  violation  of  section 
1704  of  the  Criminal  Code.  The  motion  was 
based  upon  the  affidavits  of  each  of  the  de- 
fcndnuts  In  the  criminal  proceedings  and 
piuiuHITs  herein,  setting  forth,  among  other 
things,  that  James  Hendershott,  Justice  of 
the  peace  for  Cove  precinct,  had  been  and 
was  then  directly  Interested  in  the  land  up- 
on which  defendants  were  charged  with  hav- 
ing trespiisscd,  and  that  he  had  been  for  a 
long  time  and  still  was  the  agent,  adviser, 
and  coimsel  of  the  private  prosecutor  ro- 
giinllng  the  Innd,  and  had  assisted  him  in  at- 
tempting to  acquire  title  thereto,  and  had 
very  recently  been  investigating  the  same  at 
Portland  and  Salem,  and  was  so  prejudiced 
against  the  defendants  therein  that  they 
could  not  expect  to  and  woidd  not  receive  a 
fair  and  impartial  trial  in  said  justice's  court. 


The  motion  for  a  change  of  venue  was  over- 
ruled by  the  Justice's  court,  and  a  trial  had, 
resulting  In  the  conviction  of  the  defendants 
In  the  criminal  proceeding,  and  a  judgment 
that  they  each  pay  a  fine  of  $15  and  costs. 
Upon  a  hearing  in  the  circuit  court,  the  action 
and  proceedings  of  the  justice's  court  were 
affirmed,  and  plaintiffs  appeal. 

That  the  affidavits  for  a  change  of  venue 
In  the  justice's  court  presented  suffldent 
grounds  for  a  change  ot  the  place  of  trial  Is 
too  clear  for  argument.  It  Is  an  anctmt 
maxim,  and  one  founded  on  tbe  most  ob- 
vious principles  of  natural  rlg^it  and  jus* 
tlce,  that  every  litigant  Is  entitled  to  a  hear- 
ing and  tzial  before  a  fair  and  impartial 
court  or  tribunal.  This  prlndple  finds  ex- 
pression In  our  statute  by  the  provisions  for 
a  change  of  venue  when  the  court  or  judge 
Is  so  prejudiced  against  the  party  making  the 
motion  that  he  cannot  e^iect  a  fair  and  Im- 
partial  trial  before  such  court  at  judge.  Sec- 
tions 45,  274.  and  1222,  HIU's  Ann.  Laws. 
These  proTlslons  of  the  statute  should  re- 
ceive a  broad  and  liberal,  rather  than  a  tech- 
nical and  strict,  construction,  and  the  courts 
ou^t  not  to  be  too  astute  in  discovering  some 
refined  and  subtle  distinction  to  avoid  tbelr 
operation:  for,  as  was  said  by  Mr.  Justice 
Graves:  "The  Immediate  rights  of  the  liti- 
gants are  not  the  only  object  of  the  role,  but 
sound  public  pcdicy,  which  Is  Interested  In 
preserving  every  tribunal  appointed  by  law 
from  discredit,  imperiously  demands  Its  ob< 
servatlon."  Stockwell  v.  Board,  22  Mich. 
349.  Indeed,  the  suffidency  of  the  facts  stat- 
ed in  the  affidavits  Is  not  seriously  ques- 
tioned, but  the  contention  for  the  respondrats 
is  (1)  that  the  affidavits  are  defective  In  sub- 
stance because  they  do  not  state  that  the  mo- 
tion was  not  made  for  the  purpose  of  de- 
lay; and  (2)  the  statute  does  not  provide  for 
or  authorize  a  change  of  venue  In  a  criminal 
action  for  a  misdemeanor  In  a  justice's  court. 
The  affidavits  are  clear  to  the  effect  that  the 
Justice  before  whom  plalntlfTs  were  ar- 
raigned for  trial  bad  prejudged  the  case,  and 
that  ills  Interest  and  personal  connection  with 
the  controversy  about  the  title  to  the  land, 
which  was  the  only  matter  In  dlRpute,  ren- 
dered It  Improbable,  If  not  impossible,  for 

;  plaintiffs  to  obtain  a  fair  and  impartial  trial 
l)eforc  him,  and  hence  was  a  sufficlout  ground 
for  a  change  of  venue.  To  hold  that  in  such 
a  case,  where  the  motion  Is  made  In  good 
faith,  the  affidavit  Is  fatally  defective  be- 
cause it  does  not  also  state  that  the  motion 
Is  not  made  for  the  purpose  of  delay,  would 
be  sacrificing  substauce  to  form.  An  appli- 
cation for  a  change  of  venue  must.  Indeed, 
be  made  In  good  faith,  and  not  for  the  pur- 
pose of  delay;  but  that  may  appear  as  clear- 
ly from  the  facts  set  forth  In  the  affidavit 
as  from  any  positive  statement  to  that  effect, 
and,  when  It  does  so  appear,  the  affidavit  la. 
In  our  opinion,  sufficient  By  section  2131  of 
Hill's  Annotated  Laws  It  Is  provided  that  "a 

I  criminal  action  in  a  justice's  court  is  com* 
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menced  and  proceeded  In  to  final  determina- 
tion, and  the  judgment  therein  enforced.  In 
the  manner  provided  In  the  Code  of  Criminal 
Procedure,  eifcept  as  In  this  act  otherwise 
specially  provided."  As  no  provision  Is  made 
by  the  Code  of  Criminal  Procedure  for  a 
change  of  the  place  of  trial  In  a  misdemean- 
or, (soetion  1222,  HUls'  Ann.  I-aws,)  It  Is 
argued  that  a  Justice's  court  has  no  authori- 
ty to  grant  such  change.  But  the  provision 
above  referred  to,  concerning  the  procedure 
In  criminal  actions  in  a  Justice's  court,  la  sec- 
tion 78  of  the  act  to  regulate  the  civil  and 
criminal  procedure  in  Justices'  courts,  to 
which  section  207S,  Hill's  Ann.  Laws,  was 
added  and  made  a  part  thereof  by  the  act 
of  December  19,  ISCo.  By  this  latter  section 
It  Is  provided  that  a  Justice  may  change  the 
place  of  trial,  on  motion  of  either  party, 
when  it  appears  from  the  affidavit  of  such 
party  that  the  Justice  of  the  peace  Is  so 
prejudiced  against  him  that  he  canuot  ex- 
pect a  fair  and  Impartial  trial  before  said  jus- 
tice. This  provlHlon,  from  its  language, 
would  seem  applicable  to  either  a  civil  or 
criodnal  action,  and  is,  we  think,  one  of  the 
exceptions  referred  to  In  section  2131,  supra, 
and  was  Intended  and  designed  to  authorize 
a  justice  of  tho  peace  to  change  the  place  of 
trial  in  any  action,  civil  or  criminal,  before 
him.  Otherwise,  there  Is  no  provi^on  of  law 
for  a  change  of  the  place  of  trial  la  criminal 
actiobs  In  a  Justice's  court,  as  that  court  has 
jurisdiction  only  of  certain' misdemeanors; 
and  although  a  Justice  may  be  wholly  dis- 
qualified from  hearing  the  cause  by  reason  of 
the  proTldons  of  section  913  of  the  Code,  or 
hy  being  so  prejudiced  against  the  defend- 
ant as  to  prevent  a  fair  and  Impartial  trial, 
It  must  ritber  proceed  before  him  or  be  dis- 
continued. Such  a  construction  of  the  stat- 
ute would  often  result  In  moififest  Injustice 
and  wrong,  and  ought  not  to  be  ad<H>ted  If 
It  can  be  reasonably  avoided  without  doing 
violence  to  the  express  language  of  the  stat- 
ute. It  seems  to  us,  from  the  section  of  the 
statute  abore  dted,  that  the  justice  of  tho 
prace  was  authorized  by  law  to  grant  a 
rtaanga  of  venue  In  the  case  now  under  con- 
sideration, and  that  the  affidavits  upon  wblcb 
the  moUon  was  based  constituted  sufficient 
grounds  for  such  change,  and  that  it  ought 
to  hare  been  granted.  It  follows  that  the 
judgment  of  the  court  below  must  be  re- 
Tersed,  and  this  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  that  court  to  re- 
verse the  action  of  the  justice's  court,  and 
remand  the  cause,  with  directions  to  grant 
■the  motion  for  ihe  diange  of  venue; 
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ALLEN  et  al.  T.  DUNLAP  et  a1. 
(Supreme  Court  of  Oregoo.  June  28,  18D3.) 

Ifmute  CuiHB  —  Trespass  and  Wabtk— iNiUKC* 
Tiox— Notice  or  Location. 
1.  An  iujimction  will  lie  to  restrain  tres- 
pass on  and  waste  of  a  quartz  led^e  in  a  miii- 
lag  claim,  the  remedy  at  law  beiug  inadequate. 


2.  Where  plalntlffis  are  in  posaeasion  of  a 
mining  claim  as  locattwa,  under  Rev.  St  U.  8. 
89  2319-2325,  it  is  not  necessary  that  thtr 
maiotain  an  action  at  law  to  determine  their 
possessory  title  before  bringing  suit  to  restrain 
threatened  waste  and  tresimss. 

3.  A  notice  of  location  of  a  luiniD?  cinim 
alleging  the  location  of  1,500  linear  feot.  com- 
mencing at  the  notice,  and  runoiiic  750  feet  in 
a  Houthweateriy  direction,  and  7ri0  fpet  in  n 
northeasterly  direction,  with  300  feet  on  each 
BHle,  is  not  open  to  the  construction  of  li^ng 
750  feet  in  one  direction,  and  then  Imcli  to  the 
starting  point 

Appeal  from  circuit  court.  Grant  ooonty; 
James  A.  Fee,  Judge. 

Suit  by  Ed.  C.  Allen  and  another  against 
James  Dtmlap  and  another.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Affirmed. 

J.  N.  Brown  and  P.  H.  D'Arey,  for  appel- 
lants. J.  J.  Balleray  and  a  W.  Parrlsh,  for 
respondents. 

LORD,  C.  J.  This  Is  a  suit  in  equity  to 
enjoin  a  trespass  upon  and  waste  of  a  quartz 
ledgo  In  a  miuing  claim  called  the  "Black 
Butte"  lode  or  ledge,  which  plaintiffs  claim 
to  own  by  right  of  possession  and  location. 
Substantially,  the  defense  Is  that  neither  the 
plaintiffs  nor  their  grantors  made  any  dis- 
covery of  valuable  mineral-bearing  quartz  In 
any  ledge  upon  their  pretended  locution  of 
such  mining  claim,  nor  ever  distinctly  marked 
the  boundaries  of  their  pretended  locatirai  of 
such  mining  claim,  so  that  they  could  be 
readily  traced  and  known,  nor  did  the  req- 
uisite $100  worth  of  work  during  each  of  tho 
years  from  their  pretended  locatltm  of  such 
mining  claim  to  the  commencement  of  this 
suit.  The  defendants  then  alleged  that  they 
located  a  mining  claim  upcm  a  vein  or  lode 
of  gold-bearing  quartz,  called  the  "Hard 
Scrabble  Mine,"  whldi  is  ^tuated  on  or  near 
the  Dunlap  mine,  and  that  they  have  fully 
complied  In  all  things  with  the  requirements 
of  the  law  in  the  location  of  snch  mining 
claim,  and  that,  at  the  time  of  the  bringing 
of  this  suit,  they  were  in  the  possession  of 
the  same,  and  engaged  in  working  It.  The 
defendants  then  allege  that  In  1885  they  and 
others  located  a  placer  mine,  which  was  called 
the  "Dunlap  Mine,"  and  that  at  the  time 
of  the  commencement  of  this  suit  they  were 
lawfully  In  the  possession  of  It  and  that  the 
pretended  Black  Butte  ledge  mining  claim, 
or  the  greater  part  thereof,  namely,  the  west 
end  thereof.  Is  sought  to  be  located  on  the 
prior  location  of  the  Dunlap  mine;  that  the 
distance  which  the  i^lntlffs  claim  the  Black 
Butte  ledge  to  extend  upon  the  Dunlap  mine 
is  unknown  to  the  defendants,  for  the  rea- 
8<m  that  the  location  of  the  Black  Butte 
ledge  bas  never  been  marked  on  the 
ground,  so  that  its  boundaries  could  be 
readily  traced;  that  the  location,  as  claimed 
by  the  plaintiffs,  of  the  greatw  portion  of 
the  Black  Butte  ledge,  is  on  the  locatitm  of 
the  Hard.Scrablile  mine,  but  what  propor- 
tion of  the  Black  Butte  ledge  extnuis  up<Hi 
the  Hard  Scrabble  mine  Is  unknown  to  theso 
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d^endante,  for  the  reason  that  the  location 
of  the  Black  Butte  ledge  has  never  been 
marked  upon  the  ground,  so  that  its  bound- 
aries could  be  readily  traced;  that  the  plain- 
tiffs are  now  claiming  to  be  working  the 
Black  Butte  ledge  by  sinking  shafts,  run- 
ning cuts  and  tunnels,  taking  out  ore.  etc., 
all  within  the  boimdarles  of  the"  Hard  Scrab- 
ble mine;  and  that  neither  of  the  plalnOffs 
own  any  interest  in  the  Hard  Scrabble  mine, 
nor  have  th^  ever  obtained  any  authority 
from  these  d^endants  to  enter  upon  It  All 
the  material  all^atlons  in  the  answer  were 
denied  in  the  reply,  and  new  matter  set  np 
by  way  of  estoppel,  to  which  we  need  not 
refer.  The  cause  was  referred  to  a  referee, 
whose  flndlnga  of  fiict  and  conclusions  of 
law  were  in  favor  of  the  plaintiffs,  from 
whlcb  the  d^endants  have  brought  this  ap- 
seaL 

The  first  objection  raised  Is  as  to  the  Juris- 
diction of  equity  to  grajit  relief  In  cases  of 
trespass  and  yraste.  The  general  rule  that 
a  court  of  eqidt7  will  refuse  to  take  Juris- 
diction and  award  even  a  temponuy  it^uutv 
tlon  in  cases  of  a  mere  trespass  is  ocmoeded; 
but  there  1b  an  establi^ed  exertion  in  cases 
at  mines,  timber,  and  the  like,  In  which  an 
injnnctltai  will  be  granted  to  restraiu  Hie 
ccHnmlaslon  of  acts  by  which  the  substince 
of  an  estate  is  Injured,  destroyed,  or  carried 
away.  In  sndi.  case,  the  Injuiy  being  Ir^ 
reparable,  or  difficult  of  ascertainment  In 
damages,  the  remedy  at  law  Is  Inadequate. 
The  defendanta  are  not  claiming  that  the 
remedy  at  law  for  the  alleged  trespasees 
committed  and  threatened  is  adequate  if  the 
title  or  right  of  possession  to  the  mining 
claim  is  in  the  plaintiffs.  It  la  snbstantlally 
conceded  that.  If  each  la  the  case,  the  injury 
is  Irrv^parable,  and  the  remedy  at  law  Inade- 
qnate.  The  contention  of  the  defendants  Is 
that  the  title  or  right  of  possession  of  the 
plaintiffs  to  the  mining  claim  Is  denied  and 
contested,  and  that  th^  must  first  estab- 
lish such  title  or  right  by  a  judgment  at  law 
in  ejectment,  or  for  the  recoveiy  of  Its  pos- 
session before  a  justice's  court  This  con- 
tratlon  is  manifestly  grounded  on  the  as- 
flumpUoh  that  the  plaintiffs  are  not  In  pos- 
session of  the  mining  claim  in  question,  and 
that  the  defendants  are  withholding  Its  pos- 
session from  them.  All  the  cases  cited  and 
relied  upon  by  the  defendants  are  those  In 
which  title  was  Involved;  but  there  is  no  Is- 
sue of  title  here  by  the  pleadings  or  the 
ftots,  other  than  the  possessory  title  ac- 
quired by  location  and  possession.  Under 
the  statutes  of  the  United  States,  all  valu- 
able mineral  deposits  In  land  belonging  to 
Ic  are  free  and  open  to  exploration,  occupa- 
tion, and  purchase  by  Its  citizens,  imder  the 
regulations  prescribed  therein,  and  by  the 
local  customs  and  laws  of  miners  In  the  sev- 
eral mining  districts,  so  far  as  they  are  not 
Incon^stent  with  the  laws  of  the  United 
States.  Bev.  St  U.  S.  S§  2319-2325.  They 
provide  the  mode  to  be  pursued  In  the  loca- 


ticm  of  such  lands,  and  that  the  locators  are 
granted  the  exclusive  right  of  possession  and 
enjoyment  of  the  surface  included  within  the 
boimdariea  of  their  location.  The  lands 
thus  located  are  called  mining  claims,  and 
the  locators  are  spoken  of  as  owners  ante- 
cedent to  the  entry  of  the  government  pat- 
ent In  explaining  the  nature  of  these 
rights,  Mr.  Justice  Brewer  said:  "The  stat- 
utes of  the  United  States  provide  that  upon 
performance  of  certain  conditions,  the  dis- 
coverer of  a  mine  becomes  entitled  to  a  pat- 
eat.  If  all  these  conditions  have  been  per^ 
formed,  the  fall  equlUble  title  Is  vested  in 
the  discoverer,  and  all  that  the  government 
retains  Is  the  naked  legal  title,  in  trust  for 
the  eqidtaUe  ownw.  If  imly  partially  per^ 
formed,  he  has  an  absolnte  right  of  posses* 
slon.  and  an  Int^oate  title,  which  further 
performance  will  perfect  and  complete.** 
Smiting  Ca  v.  Rncker,  28  Fed.  Rep. 
Such  a  ri^t  of  possestdon,  or  possessory  title, 
is  ralnable  and  protected  by  law.  but  It  Is 
not  declared  by  the  statutes  of  this  state  to 
be  real-estate  title. 

The  plaintiffs.  In  Iheir  complaint,  claim  the 
ri0it  to  mine  the  Black  Butte  lode  as  owners 
thereof  by  virtue  of  location  and  possession, 
and  set  forth  the  partlcnlar  facta  upon 
which  they  rely  to  snpport  their  right  They 
then  av»  that  while  In  the  possession  of  the 
mine,  and  nigoged  in  devdi^ng  It,  the  de- 
fendants entered  upon  It  with  pldcs  and  shov- 
els, and  c<Hnmaioed  to  work  thereon  by  pro- 
ceeding to  dig  and  uncover  the  ledge  with 
Intoit  to  remove  the  mineral  tiieref rom,  and 
threatened  to  continue  to  dig  and  appn^rlata 
the  valuable  minerals  of  the  mine  to  their 
own  use,  and  to  permanently  derive  the 
plaintiffs  of  it;  that  they  are  Insolvent;  and 
that,  unless  the  defendants  be  restrained, 
the  plaintiffs  will  suffer  great  and  Irrepara- 
ble loss  and  Injury.  The  Code  provides  that 
a  justice's  comrt  has  jurisdiction  of  an  action 
at  law  to  recover  the  possession  of  a  mining 
claim,  and  that  the  complaint  must  set 
forth  the  facts  constituting  the  plaintiffs* 
right  of  possession,  with  such  description  of 
the  mining  claim  as  will  be  sufficient  to  Iden- 
tify it  HlU's  Code,  t  2175  et  seq.  By  this 
provision  a  remedy  is  afforded  at  law  to 
determine  the  right  of  iwsspssion,  or  the  pos- 
sessory title  to  a  mining  claim.  But  the  facts 
Indisputably  show  that  plaintiffs  are  In  pos- 
session of  the  mining  claim.  They  are  not 
seeking  to  recover  It,  but  to  protect  It  from 
the  threatened  waste  and  trespass,  which 
would  despoil  the  mine  of  its  valuable  ore, 
and  affect  Its  aibstance.  To  defeat  the  plain- 
tiffs' right  of  possession,  and  to  establish  their 
own,  the  defendants  set  up  facts  deigned  to 
show  that  the  plaintiffs  have  not  such  right 
of  possession,  owing  to  defects  In  their  loca- 
tion and  their  failure  to  do  the  annual  as- 
sessment work,  and  further  set  up  their  own 
location  of  the  Dunlap  and  Hard  Scrabble 
mines,  a  part  of  which  Is  alleged  to  cover 
the  mining  claim  in  dispute.   The  d^end- 
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ontB  dabn  fhe  rl^t  hy  location  to  do  tbe 
acts  alleged  to  be  ireepam  and  waste,  and 
whi<^  affect  the  snbstance  of  tbe  mining 
dalm,  and  tbey  Insist  tbat  the  plaintiffs 
shall  establish  their  right  of  possessloD  to 
tbe  mining  claim  Judgment  for  its  recoT- 
ery  before  an  Injunction  will  issue,  when  the 
facts  show  tbat  tbe  plaintiffs  are  already  In 
possession  of  it,  and  that  the  injury  to  it  is 
Irremediable  at  law.  It  is  tbe  defendants 
who  are  In  a  position  to  bring  an  action  at 
law  In  a  Justice's  court  for  the  recovery  of 
tbe  mine,  and  to  determine  whether  the 
ric^t  of  possession  Is  bi  tbe  plaiutlSs  or  them- 
selves. It  Is  the  proper  remedy  for  the 
defendants  if  they  wish  to  determine  the 
possessory  title.  The  plaintiffs  cannot  re- 
sort to  It,  as  they  are  in  possession.  The 
facts  alleged  show  that  the  acts  of  trespass 
committed  and  threatened  to  be  continued 
affect  the  substance  of  the  mine,  and  will 
cause  In-epamble  injury  unless  restrained. 
It  is  said  that  the  wording  of  mines  is  some- 
thing more  than  the  common,  ordinary  use  of 
real  estate,  and  requires  the  use  of  more 
than  ordinary  remedies  to  protect  the  rights 
of  parties  entitled  to  the  possession.  15 
Amer.  &  Eng.  Enc.  Law,  605.  In  aid  of  the 
action  of  trespass  or  waste,  the  foimdation  of 
the  jurtsdiction  of  a  court  of  equity  Is  In  the 
probability  of  irreparable  injury  and  multi- 
plicity of  suits.  In  our  Judgment  not  alone 
the  facts  alleged,  but  the  facts  proTOO,  show 
the  case  Is  a  proper  one  for  the  Jurisdiction 
of  equity  to  award  an  Injunctlcm. 

It  is  next  claimed  that  there  was  no  valid 
location  of  the  Black  Butte  mining  claim,  for 
the  foUowlDg  reasons: 

1.  It  is  argued  that  tbere  must  be  a  dls- 
ooTery  of  a  mineral-bearing  ledge  before 
tbere  can  be  a  location,  and  that  the  evl- 
tlence  is  InsufBclent  to  show  that  the  plain- 
tiffs or  their  grantors  discovered  such  a  vein 
or  lode.  We  think  the  evidence  shows  that, 
prior  to  the  location  of  the  mine,  the  prede- 
cessors in  Intci'est  of  the  plaintiffs  discovered 
a  ledge  or  lode  of  gold-bearing  rock  or  quartz 
where  the  Black  Butte  mine  Is  now  situated, 
and  that  it  Is  valuable,  and  probably  capable 
of  yielding  large  returns.  The  development 
so  far,  according  to  the  testimony  of  several 
witnesses,  Indicates  that  there  Is  a  large 
body  of  ore,  which,  being  greatly  decom- 
posed, is  ea^y  worked,  and  is  rich  in  gold. 
Of  course,  mining  property  at  this  stage  of 
development  is  speculative  in  Its  character, 
.and  its  value  cannot  be  calculated  with  any 
dt'gi-ee  of  certainty,  as  the  value  of  the  ore 
beyond  the  point  of  development  cannot  be 
ascertained,  but  the  Indications  are  tbat.  the 
lode  is  rich  in  gold-bearing  quartz. 

1^.  It  is  claimed  that  there  Is  nothing  in 
the  evidence  to  show  that  the  plaintiffs  or 
Uic'ir  predecessors  in  Interest  ever  marked 
off  the  location  of  the  Black  Butte  mining 
<;laira,  so  that  its  boundaries  could  be  readily 
traced.  Section  2324,  Rev.  St  U.  S.,  pro- 
vides that  "tbe  location  moat  be  distinctly 


marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced."  The  court  below. 
In  adopting  tbe  r^rt  of  the  referee,  ftmnd 
that  tbe  boundaries  of  Ibe  Black  Butte  mtaie 
were  well  defined  blazed  trees,  stskes, 
and  stumps  of  small  trees,— the  tops  of  the 
trees  being  cut  off  from  four  to  sbc  feet 
above  ground,  and  tbe  stomps  squared,  and 
that  they  can  be  readily  traced.  We 
think  there  was  abundant  evldenee  to  sus- 
tain the  finding  of  tbe  court  on  this  point. 
The  evidence  shows  tbat  the  Black  Butte 
mine  or  lode  of  gold-bearing  quartz  was  die* 
covered  by  Dudley  Curl  in  the  q)ring  of 
18SU,  and  that  he  took  as  a  partner  one 
A.  P.  I^mb.  and  tbat  tbey  located  Blade 
Butte  mine  by  posting  a  notice  of  tbe  loca- 
tion at  discovery  shaft,  and  marked  the 
boundaries  of  the  claim  by  artificial  monu- 
ments, Bufflclent  to  give  notice  to  any  per> 
son  of  its  boundaries.  It  also  appearsy  es- 
pecially from  the  early  part  of  1889,  that 
the  artificial  monuments  which  marked  tbe 
boundaries  of  tbe  location  of  the  mine  are 
plain  and  visible,  and  are  of  a  permanent 
character. 

3.  It  is  cont^ded  tbat  the  notice  of  loca< 
tlou  is  defective  and  insuflBcleut.  The  evi- 
dence shows  that  the  notice  which  was 
posted  at  the  discovery  shaft,  and  recorded 
in  the  records  of  Grant  coimty,  was  as  fol- 
lows: "Notice  is  hereby  given  that  tbe  un- 
dersigned, having  complied,  etc.,  has  located 
1,500  linear  feet  on  tbe  Black  Butte  lode  or 
ledge,  situated  In  Fox  Valley  mining  district, 
Grant  coimty,  Oregon,  described  as  follows: 
'Commencing  at  tliis  notice,  and  running  750 
feet  In  a  southwesterly  direction,  and  750 
fcRt  in  a  northeasterly  direction;  also  claim 
300  feet  on  each  side,  with  all  dips,  spurs,  and 
angles.  This  ledge  or  lode  is  situated  on 
the  Dud  Curl  and  A.  P.  Lamb  placer  claim, 
situated  at  the  head  of  Rich  Gulch,  Just 
alMve  John  Harper  &  Co.  placer  claim.'  "  It 
is  contended  that  this  description  would  sim- 
ply go  750  feet  In  a  certain  direction,  and 
back  to  the  starting  point  But  this  is  not 
so.  It  is  750  feet  from  the  notice  in  a  south- 
westerly direction,  and  750  foot-  from  the 
notice  in  a  northeasterly  direction,  which 
mokes  1,500  linear  feet  The  evidence  also 
shows  that  there  was  no  regular  organized 
mining  district  in  which  the  Block  Butte 
mine  is  situated,  and  consequently  it  Is  not 
subject  to  any  local  laws  or  regulations, 
but  the  rights  of  plaintiffs  are  governed  en- 
tirely by  the  statutes  of  the  United  States. 
Settion  2324,  Rev.  St  U.  S.,  does  not  re- 
quire notice  of  a  mining  claim  to  be  either 
posted  or  recorded,  but  intrusts  that  matter 
to  local  regulation,  subject  to  the  condition 
that,  when  a  notice  is  required  to  be  record- 
ed, it  shall  contain,  among  other  things,  a 
description  of  tbe  property,  (Carter  v.  Bad- 
galupi,  83  Cal.  187,  23  Pac.  Rep.  361;)  so 
that  there  is  no  possible  ground  upon  which 
to  predicate  the  idea  tbat  tbe  boundaries  of 
the  Blai^  Butte  mining  dalm  are  not  de* 
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Bcrlbed  and  marked  off,  so  that  they  can 
be  readily  ascertained  and  traced. 

It  la  lastly  alleged  tJiat  the  requirement  of 
the  statute  that  $100  in  value  of  work  and 
improTcment  to  be  done  and  made  on  the 
lode  in  each  year  has  not  been  compiled  with. 
There  was  but  alight  reference  to  this  point 
at  the  argument  Wo  think,  however,  the 
testimony  of  Curl,  Oak,  Brown,  and  Allen 
shows  that  the  plaintiffs  and  their  predeces- 
sors in  interest  have  performed  work  and 
made  Improvements  which  are  of  the  re- 
quired value.  We  think  that  it  ts  established 
that  the  Black  Butte  lode  haa  been  contiu- 
uously  worked  by  the  plaintiffs  and  their 
predecessors  in  interest  since  its  discovery, 
and  that  from  the  year  1889  the  plaintiffs 
continued  to  develop  it  by  expending  much 
labor,  time,  and  material.  As  these  were  the 
only  p(^t8  relied  upon,  it  results  from  these 
considerations  that  the  decree  must  be  af- 
flrmed. 


(24  Or.  239) 

Jjcm  T.  SGHAFFER  et  al. 
(Supreme  Court  of  Or^n.  June  28.  1893.) 
Advebsb  Possebbion— CoiiTiNDiTr  —  Evidence— 
Declarations  as  to  Titlk  t-  Water  RioflTS  — 
pRioB  Appropriations  —  Bona  Fide  Pdhchas- 

BRS. 

1.  Where  several  persons  enter  upon  land 
In  succession  the  several  poeaeasions  cannot  be 
tacked  together  ao  as  to  make  a  continuity  of 
possession  under  the  law  of  adverse  title,  un- 
less there  is  a  privity  of  estate  or  the  several 
titles  are  Mwuected. 

2.  While  the  declarations  of  a  grantor  aa  to 
the  condition  of  his  title  may,  under  Hill's  Code, 
S  685.  be  offered  in  evidence  to  affect  his  gran- 
tee, the  declarations  of  a  person  in  posseHsion 
of  land  in  assertion  of  his  own  title  are  inad* 
misiiible  if  not  within  the  rule  of  res  gustfie. 

3.  Where  the  waters  of  a  stream  have  been 
appropriated  for  a  beneficial  use,  it  la  an  ap- 
propnation  of  all  the  tributaries  thereof  above 
the  point  of  original  diversion. 

4.  In  a  contest  over  water  rights,  where  it 
appears  that  plaintiff's  ditches  -were  constmcted 
on  land  bought  by  defendants,  and  were  divert- 
ing water  from  the  creek  flowing  through  It,  at 
the  time  Ihej'  bought,  they  are  not  innocent 
purchasers  without  notice  of  plaintiffs  claims. 

5.  After  the  needs  of  a  prior  appropriator 
of  the  waters  of  a  stream  are  satisfied,  he,  as 
a  riparian  proprietor,  is  not  entitled  to  have  the 
excess  flow  in  the  channel  of  the  stream. 

Appeal  from  drcult  court,  Baker  county; 
Morton  D.  Clifford,  Judge. 

Suit  by  Ijeouard  Low  against  Logan  Schaf- 
fer  and  Amanda  L.  Schaffer  to  enjoin  de- 
fendants from  diverting  the  water  of  a  cer- 
tain creek.  Decree  for  def«idant8,  and 
plaintiff  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  MOORE,  J.: 

This  a  suit  to  enjoin  the  defendants  from 
diverting  the  waters  of  Hill  creek.  In  Baker 
county.  Or.  It  appears  that  the  waters  of 
the  creek  flow  through  defendants'  land,  and 
thence  in  a  northeasterly  direction  through 
the  plaintiff's  adjoining  land;  that  about  one- 
half  of  thevolu'ne  of  these  watere  Is  supplied 
from  springs  on  defendants'  land;  that  about 


mOQ  plaintiff  settled  upon  a  tract  of  govern- 
ment land,  and,  after  it  bad  been  surveyed 
and  platted,  he  obtained  the  United  States 
patent  therefor;  that  at  the  time  of  his  set- 
tlement he  dug  tlu-ee  ditches  from  said  creek, 
and  diverted  and  used  all  the  water  thereof 
to  irrigate  his  arid  land,  and  has  ever  since 
continued  to  so  use  it,  except  when  diverted 
by  others;  that  about  1876  one  M.irtln  Hill 
settled  upon  a  tract  south  of  and  adjoining 
the  plaintiff's  said  land,  built  a  house  and 
some  fending  thereon,  dug  ditches  from  said 
creek,  and  diverted  and  used  the  water  to 
irrigate  the  cultivated  portion  of  it,  and  con- 
tinued to  use  the  water  for  that  purpose  tm- 
tU  about  ISSO,  when  he  transferred  his  pos- 
sessory right  and  Improvements  upon  said 
land  to  plaintiff,  who  continued  to  Irrigate  it 
by  the  water  of  said  creek  until  about  18S4, 
when,  by  a  bill  of  sole,  he  transferred  the 
possessory  right  and  improvMuents  on  said 
hind  acquired  from  Hill  to  one  Thomas  Huff- 
man; that  Huffman  went  into  possession  of 
said  premises,  diverted  and  used  the  water  of 
said  creek,  and  Irrigated  the  land  therewith 
until  about  1885,  when  one  Oscar  Hlndman 
contested  bis  rl^t  thereto  before  the  local 
land  officers,  and  as  a  result  of  \he  contest 
secured  the  land,  and  obtained  a  patent  from 
the  United  States  therefor;  that  Hlndman 
diverted  and  used  the  waters  of  said  cre^, 
and  also  diverted  and  used  the  water  from 
three  springs  on  said  tract,  which  were  trib- 
tttiirles  of  said  credc,  to  irrigate  his  land,  and 
In  May,  1890,  and  after  he  had  made  final 
proof  In  support  of  his  claim,  he  conveyed  It 
to  the  defendants,  who  went  Into  possession, 
and  have  elnce  that  time  dlv«^  and  used 
the  water  appropriated  by  Hlndman  to  Irri- 
gate th^r  land;  that  the  lands  of  both  plain- 
tiff and  defendant  are  dry  and  arid,  and  with- 
out water  are  nearly  vnluelees.  but  irriga- 
tion are  made  to  produce  excellent  crops; 
that  another  stream,  known  as  "Alder  Creek," 
flows  through  plaintiff's  land,  and  serves  to 
Irrigate  the  whole  tract  except  al>ont  10  to  15 
acres,  which  has  been  Irrigated  from  the 
water  of  Hill  creek.  The  plaintiff  alleges 
a  prior  appropriation  of  the  water  of  Hin 
creek;  that  he  is  a  riparian  proprietor  on 
said  stream;  and  that  tlie  water  thereof  is 
necessary  for  his  use.  The  defendants,  after 
denying  the  allegations  of  the  complaint,  for 
a  separate  defense  allege  an  adverse  user  of 
the  water  of  said  crook  by  themselves  and 
their  grantors  and  predecessors  since  1876; 
and  for  a  further  separate  defense  allege  that 
plaintiff  was  one  of  their  grantors  and  pred- 
ecessors in  interest,  and  that  such  water 
was  not  necessary  for  his  use,  but  that  he  de- 
sired It  for  speculation.  The  reply  denied  the 
allegations  of  new  matter  In  the  answer,  and, 
the  issues  having  been  completed,  the  testi- 
mony was  taken  by  a  referee,  and  the  court 
found  that  the  equltlos  were  with  the  de- 
fendants, and  decreed  to  them  20  Inches  of 
the  water  of  said  creek,  from  which  decree 
the  plaintiff  appeals. 
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D.  D.  WOUains,  for  appellant  H.  E. 
Courtjiey,  for  respondents. 

MOORE,  J.,  (after  atntlng  the  facts.)  The 
evidence  conclusively  ahows  that  plaintiff  was 
the  prior  approprlator  of  the  water  of  Bald 
creek,  and  that  he  had  diverted  and  used  It 
for  more  than  10  yeara  prior  to  Hill's  diver- 
Rion;  and,  aa  a  consequence,  he  H  entitled 
to  the  use  thereof,  unless  he  has  lost  It  by 
an  adverse  user  or  by  aba^onment  To 
constitute  au  adverse  user  of  more  than  10 
years  the  defradants  must  necessarily  tack 
the  use  of  Huffman  to  that  of  Hlndnmn.  their 
grantor.  Continuity  of  use  Is  an  essential 
element  at  an  adverse  title.  When  several 
persona  enter  upon  land  In  succesdon,  the 
several  possessions  cannot  be  tacked  so  as  to 
make  a  continuity  of  possession,  unless  there 
is  a  privity  of  estate,  or  the  several  titles  are 
connected.  "Vnienever  one  quits  the  posses- 
ion, the  seisin  of  the  true  owner  is  restored, 
and  an  entry  afterwards  by  another,  wrong- 
fully, constitutes  a  new  disseisin.  Melvln  v. 
Proprietors,  5  Mete,  (Mass.)  33.  The  posses- 
sion of  a  landlord  and  his  tenant,  an  ancestor 
and  his  heirs,  a  vendor  and  vendee,  may  be 
tacked  to  complete  the  bar  of  the  statute  of 
limitations.  Rowland  v.  Williams,  (Or.)  32 
Pac.  Rep.  402.  If  there  has  t>een  any  break 
or  Interruption  In  the  use,  the  several  uses 
cannot  be  tacked  so  as  to  make  It  continuous. 
If  Hill's  use  in  1S76  had  l>ccn  adverse  to 
plaintiff's  claim,  when  In  1880  he  transferred 
his  pocsessoiy  rigbt  and  Improvements  to 
the  plaintiff  he  thereby  restored  plaintiff  to 
Ms  ordinal  daim.  Admitting  that  plaintiff 
transferred  his  possessory  right  to  Huffman 
more  than  10  years  prior  to  the  commence- 
ment of  the  suit,  Hindman  could  not  tick  his 
possesion  to  that  of  Huffman,  since  there 
was  Ao  privity  of  interest  or  of  estate  be- 
tween tliem;  and  Hludman  did  not  take  the 
title  from  Huffman  as  a  tenant,  heir,  or  ven- 
dee, but  by  an  Independent  title  from  the 
government,  and  hence  the  defense  of  ad- 
verso  possession  must  fall. 

A  prior  approprlator  of  the  water  of  a 
stream,  who  has  a  possessory  right  to  the 
real  estate  benefited  thereby,  may,  by  a 
parol  transfer,  assign  bis  interest  In  the 
land  as  well  as  his  rif;ht  to  the  use  of 
water  appurtenant  thereto.  The  water  ap- 
propriated for  Irrigation  Is  as  much  a 
part  of  the  improvements  as  his  buildings 
and  fences,  and  the  transfer  of  the  pos- 
sessory right  to  the  land  carries  with  It  the 
water  so  appropriated,  unless  expressly  re- 
served. Hlndmjin  v.  Rlzor.  21  Or.  113.  27 
Pa&  Rep.  13.  The  verbal  sale  and  trans- 
fer of  bis  water  right  by  a  prior  ap- 
proprlator operates  Ipso  facto  as  an  aban- 
donment thereof,  (Smith  v.  O'Hara,  43  Oal. 
871J  and  he  could  not  thereafter  reassert 
his  original  right  to  the  same  against 
another  approprlator,  (Pom.  Rip.  Rights.  8 
88.)  The  plaintiff  could  not  be  deprived 
Of  his  use  unless  there  was  a  manifest  In- 


twtlon  upon  his  part  to  abandon  It  and 
this  Intention  must  be  determined  from 
his  declaxations  and  acts  in  relation  there- 
to. Dodge  V.  Marden,  7  Or.  460.  It  ap- 
pears that  Hlil  had  diverted  and  used  the 
water  from  HUI  creek  to  Irrigate  his  crops, 
and  that  plaintiff,  while  he  claimed  the 
possessory  right  thereto,  Imd  also  used  the 
water  for  that  purpose.  It  appears  tliat 
the  bill  of  sale  evidendng  the  transfer  of 
the  possessory  riplit  from  plaintiff  to  Huff- 
man was  left  with  Huffman's  attorney,  and 
was  not  offered  in  evidence.  While  plain- 
tiff occupied  and  cultivated  the  land  now 
owned  by  the  defendants  he  never  used 
the  water  from  Hill  creek  to  Irrigate  the 
crops  growing  therecMi,  except  In  the  early 
season,  when  there  was  an  abundance  of 
water  In  the  creek;  thus  snowing  that  he 
conalderefl  and  treated  this  tract  as  a 
B^vlent  estate  to  his  own  tying  below,  and 
that  Huffman,  while  he  occupied  it  never 
used  water  thereon  except  by  the  plaintiff's 
permission,  and  then  only  when  It  was 
abundant.  The  plaintiff  testifies  that  he 
never  sold  or  assigned  to  Huffman  the  right 
to  use  any  water  from  the  creek,  and  In  this 
he  Is  corroborated  by  the  testimony  of 
Huffman,  who  swears  that  he  never  pur- 
chased any  of  the  water  riiSits  thereon,  or 
used  any  water  except  by  plalntlfrs  permls- 
slcm.  This  evidence  rebuts  the  presump- 
tion that  plaintiff  abandoned  tbe  use  of 
tbe  water.  There  conld  be  no  such  aban- 
donment without  an  intention  on  plaintiff's 
part  to  that  effect  and  bis  intent  Is  to  be 
gathered  from  Iiis  acts.  Mallett  v.  Mining 
Co.,  1  Nev.  188. 

Some  testimony  was  offered  which  tended 
to  show  that  Huffman  said  he  "had  It  In 
black  and  white"  that  plaintiff  assigned 
the  water  to  him.  These  statements  were 
made  In  tbe  absence  of  plaintiff,  and  cannot 
affect  his  testimony  on  that  subject.  The 
declarations  of  a  grantor  as  to  the  condition 
of  his  title  may  be  offer*il  In  evidence  to 
affect  the  grantee,  (HiU's  Code  Or.  S  085.) 
but  the  declarations  of  one  person  in  pos- 
session of  land  In  assertion  of  his  own.  title 
ore  Inadmissible  If  not  within  the  rule  of 
res  gestae.  (Rice,  Ev.  4(>0.)  It  Is  quite  ap- 
parent that  the  plaintiff  never  abandoned 
or  Intended  to  abandon  his  right  to  divtrt 
and  appropriate  tbe  water  of  Hill  creek, 
and  that  he  was  not  one  of  the  defendants' 
grantors  or  predecessors  in  Interest. 

The  law  regards  tbe  appropriation  which 
is  first  In  time  to  he  prior  In  right,  and 
that  such  appropriation  constitutes  a  vested 
right,  which  the  courts  will  protect  and  en- 
force. When  the  waters  of  a  stream  have 
been  appropriated  for  a  beneficial  use,  it  Is 
an  appropriation  of  all  the  tributaries  there- 
of above  the  point  of  original  diversion. 
Irrigation  Co.  v.  Campbell,  (Idaho,)  18  Pac. 
Rep.  52.  If  the  water  from  tributaries 
could  be  diverted  It  would  destroy  or  tm- 
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pair  the  original  appropriation.  Strlckler 
V.  City  of  Colorado  Spring.  (Colo.  Sop.)  26 
Pac.  R<^.  313;  Strait  v.  Brown,  16  Nev. 
317.  The  testimony  of  the  plaintiff  and 
his  witnesses  shows  that  the  springs  upon 
defendants'  lands  discharged  their  waters 
into  Hill  creek  by  well-deflned  natural  chan- 
nels, while  the  defendants  and  their  wit- 
nesses testify  that  there  are  no  natural 
channels  therefrom,  but  that  the  water 
percolates  through  the  soil,  and  ultimately 
reaches  the  cre^  The  referee  and  court, 
however,  have  found  that  these  springs  are 
tributaries  to  said  creek,  and  flow  In  well- 
deflned  channels,  and  that  the  dirt^on  of 
the  waters  of  said  springs  deprives  plaln- 
tlflf  of  the  use  thereof,  to  which  he  is  en- 
titled by  reason  of  his  prior  appropriation. 

The  defendants  claim  that  when  they 
bought  their  land  the  water  was  being  di- 
verted from  the  creek  and  springs  and 
flowing  In  the  ditches  upon  the  land,  and  in 
use  for  purposes  of  Irrigation,  by  their 
grantor.  The  evidence  shows  that  before 
they  purchased  the  property  they  examined 
It.  and  would  not  have  bought  It  but  for 
the  water  rl^ts  supposed  to  be  appur- 
tenant to  It.  The  record  also  shows  that 
they  accepted  a  quitclaim  deed  from  their 
grantor;  that  the  plaintiffs  ditches  were 
constructed  on  their  land,  and  were  divert- 
ing water  from  the  creek;  and  hence  It  can- 
not be  said  that  they  were  Innocent  pur- 
chasers for  a  valuable  consideration  witli- 
out  knowledge  or  notice;  (Baker  v.  Wood- 
ward, 12  Or.  3,  6  Pac.  Rep.  173,)  and  defend- 
ants must  therefore  be  presumed  to  have 
purchased  with  knowledge  of  plalntlir's 
rij^ts  In  the  premises,  (Coffman  v.  Robblns, 
8  Or.  27a) 

Plaintiff  contends  that  because  he  is  a 
riparian  proprietor  of  Hill  creek,  and  made 
a  prior  appropriation  of  its  waters,  he  is 
thereby  entitled  to  the  flow  of  water  In  the 
stream  iu  excess  of  his  appropriation;  that 
as  a  prior  approprlator  he  can  divert  the 
quantity  neccssaiy  tar  his  use,  and  then 
claim  the  right  as  a  riparian  proprietw  to 
have  the  surplus  water  flow  In  the  channel, 
notwithstanding  the  fact  that  defendants 
are  riparian  proprletOTs  above  him.  Each 
riparian  proprietor  has  the  right  to  the  or- 
dinary use  of  the  water  flowing  past  his 
land  for  the  purpose  of  supplying  his  natural 
wants,  even  If  it  take  all  the  water  of  the 
stream  to  supply  them.  Be  also  has  the 
right  to  use  a  reasonable  quantity  for  ir- 
rigating his  land.  If  there  be  sufficient  to 
supply  the  natural  wants  of  the  different 
proprietors.  A  diversion  of  water  for  Ir- 
rigation Is  not  an  ordinary  use.  and  can 
only  be  exercised  reasonably,  and  with 
proper  regard  to  the  rii^ts  of  the  other 
proprietors  to  apply  the  water  to  the  same 
purposes.  Gould,  Waters,  |  21^;  Pom.  Rip. 
Rights,  I  125;  Jones  v.  Adams,  19  Nev. 
78,  G  Pac.  Rep.  442;  EUIot  v.  Railroad  Co.. 
10  Gush.  104;  Coffman  v.  Bobbins.  8  Or. 


278.  Prior  appropriation,  under  the  doc- 
trine of  the  Pacific  coast  states,  is  a 
paramount  right,  and  the  rule  stated  above 
must  be  held  to  apply  only  after  such  ap- 
propriation for  natural  wants  has  been 
made,  when  the  riparian  proprietor  would 
be  entitled  to  a  reasonable  use  of  the  water 
for  Irrigation.  It  should  be  presimied 
that  the  prior  approprlator,  when  he  makes 
his  appropriation,  has  token  enough  water 
to  supply  his  natural  wants  as  well  as 
his  beneficial  use.  If  his  natural  wants  are 
supplied,  and  he  has  sufficient  water  for  his 
beneficial  use,  he  ought  not  to  complain  be- 
cause others  above  divert  the  water.  His 
right  of  action  Is  based  upon  his  Injury, 
and.  If  his  wants  are  all  supplied,  he  cannot 
be  Injured.  What  constitutes  a  reasonable 
use  depends  upon  a  number  of  circumstan- 
ces,—upon  the  subject-matter  of  the  use  It- 
self, the  size  of  the  stream,  the  velocity  of 
the  current,  the  nature  of  the  banks,  the 
character  of  the  soil,  and  a  variety  of 
other  facts.  Pom.  Rip.  Rights,  |  125.  To 
hcli  that,  after  the  needs  of  a  prior  ap- 
propriator  had  been  supplied,  h^  as  a 
riparian  proprietor,  was  entitled  to  the 
flow  of  the  excess  beyond  hta  appropria- 
tion In  the  channel  of  the  stream,  would  be 
to  deny  all  subsequent  appropriations.  Such 
a  rule  would  destroy  the  wry  object  for 
which  the  theory  of  Irrigation  was  estab- 
lished, and  would  give  the  prior  approprlator 
the  use  of  all  the  water  of  a  stream,  with- 
out regard  to  Its  size  or  capacity.  Plain- 
tiff, by  reason  of  his  prior  appropriation, 
was  entitled  to  the  amount  of  water  orig- 
inally appropriated,  and,  had  he  then  taken 
all  the  yrater  from  the  creek,  his  rights 
would  be  respected  and  maintained.  He 
Is  entitled  to  have  the  water  flow  In  the 
channel  nt  the  head  of  his  ditches  to  the  ex- 
tent of  his  appropriation,  and  when  the 
defendants  and  their  grantors  acquired  this 
land  they  took  the  same  subject  to  such 
prior  appropriation.  Kaler  v.  Campbell.  13 
Or.  586,  11  Pac.  Rep.  301.  The  plaintiff's 
rights  are  to  ba  measured  by  his  appropria- 
tion, and  the  def^dants,  being  riparian 
proprietors,  are  entitled,  after  such  ap* 
propriatlon,  to  a  reasonable  use  of  the 
water.  It  appears  that  there  are  about  10 
acres  of  plaintiff's  land  which  cannot  be 
irrigated  fl»m  the  waters  of  Alder  creek, 
and  must  be  Irrigated,  if  at  all,  from  the 
watm  of  HIU  cre^  and  hence  he  Is  en- 
titled to  a  sufficient  quantl^  from  that 
creek  for  this  purpose.  The  evidence  shows 
that  from  one-half  Inch  to  three  Inches  Is  &  ^ 
suffldent  quantity  to  properly  Irrigate  one 
acre  of  land,  and  that  In  all  probability 
plaintiff's  whole  tract  can  be  irrigated  from 
Alder  creek  except  about  ten  acres,  and 
that  one  Inch  per  acre  Is  sufficient  for  that 
purp<»e,  and  that  this  quantity  Is  the 
measure  of  his  right.  The  decree  of  the 
court  below  must  therefore  be  reversed,  and 
one  entei-ed  here  giving  plaintiff  10  Inches 
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of  the  water  of  Hill  cre^  at  hla  point 
of  diTCTsloD,  and  perpetaally  enjoining  tiie 
defendants  from  diverting  any  of  the  poi> 
tlon  tliTO  awarded  the  plaintiff. 


(M  Or.  «B1) 

RAMP  T,  MAMON  COUNTT. 
(Sopreme  Conrt  of  Or^on.    July  24,  1893.) 
Taxation  —  Board  or  Equalizatios  —  Right  to 
Place  Phopbrtt  on  Assessment  Roll  ■—  Dott 
TO  Appear  and  Defend. 

WTiere  an  owner  of  property  snbject  to 
taxation  fails  to  see  that  it  is  listed  by  the  as- 
Kesfior  and  properly  valued,  the  law  authorizes 
the  board  of  equalization  to  put  it  on  the  as- 
HeHBtnent  roll,  and  place  s  valuation  thereon; 
and  it  is  the  duty  of  the  property  owner,  if  he 
desire  to  be  heard  on  his  ritiht  to  a  deduction 
for  indebtedness,  to  appear  before  the  board  at 
the  time  and  place  specified  la  the  notice  of  its 
meetins. 

Appeal  from  clrcnlt  conrt,  Marlon  connty; 
George  H.  Burnett,  Judge. 

Action  by  Mary  A.  Ramp  agaluat  Marlon 
coonty  to  recover  taxes  collected  from  plain- 
tiff. A  demurrer  to  the  comj^int  was  sus- 
tained, and  plaintiff  appeals.  Affirmed. 

BEAN,  J.  This  is  an  action  against  Mori- 
on county  to  recover  ¥143.33  alleged  to  have 
been  unlawfully  collected  by  the  county 
from  the  plaintiff  as  taxes  for  the  year  1890, 
and  comes  here  on  an  appeal  from  a  Jndgmeut 
In  tsLvoT  of  the  county  on  a  demurrer  to  the 
complaint  The  material  allegations  In  the 
complaint  are  that  at  the  time  the  county  as- 
sessor called  upon  the  plaintiff  for  the  pur- 
pose of  listing  her  property  for  assessment 
and  taxation  she  owned  no  property  liable 
to  assessment  and  taxation  In  tiie  connty, 
except  three  certain  mortgages,  of  the  ag- 
gregate amount  and  value  of  $2,800.  But 
thereafter,  and  before  the  meeting  of  the 
board  of  equalization,  she  borrowed  of  Ladd 
&  Bush  $4,000,  and  of  Samuel  Ramp  $1,000, 
which  she  loaned  to  her  son  B.  F.  Ramp, 
taking  his  promissory  note  tlierefor;  and 
that  the  board  of  equalization,  without  any 
notice  whatever  otiier  than  the  general  no- 
tice of  Its  meeting,  added  the  sum  of  $6,000 
to  her  assessment,  and  made  no  deduction  on 
accotmt  of  said  indebtedness.  That  she  had 
no  knowledge  of  the  action  of  the  board  un- 
til after  Its  final  adjournment,  when  she  ap- 
plied to  the  conn^  court  for  a  rebate  and 
curectlon  ot  her  assessment,  by  a  reduc- 
tion thraeof,  and  an  allowance  of  $5,000  for 
Indebtedness;  but  the  conrt  refused  to  make 
the  correction,  and  ordered  the  sheriff  to  col- 
lect the  tax,  which  be  did  by  garnishing  the 
interest  due  on  one  of  platntttTs  mortgages. 
The  case  Ihns  presents  the  question  as  to 
whether  the  assessment  and  the  tax  thereon 
sou^t  to  be  recovered  back  In  this  action 
were  Illegal  and  TOld,  for.  If  there  was  sim- 
ply an  OTerraluatliHi  of  the  property,  or 
some  Irregularity  In  the  mode  of  assesamrait 
or  proceedings  connected  therewith,  this 
action  cannot  be  nwintainMi.   To  support 


an  action  to  record  back  money  upon  the 
ground  of  the  illegality  of  the  tax  or  assess- 
ment it  must  appear  that  the  authority  to 
levy  the  tax,  or  levy  It  upon  the  property  In 
question,  was  wholly  wanting,  or  the  tax 
itself  wholly  imauthorizcd;  thus  rendering 
the  assessment  and  all  proceedings  taken  for 
its  coUectlon  not  merely  Irregular,  but  ab- 
solutely void.  2  DIU.  Mun.  Corp.  (4th  Ed.) 
S  940;  Winter  v.  City  Council,  65  Ala.  403; 
Lincoln  v.  City  of  Worcester,  8  Cush.  55. 
For  mere  irregnlarities  or  overvaluatlMi  in 
the  assessment  the  statute  has  provided  a 
board  of  equalization,  from  which  one  who 
is  wrongfully  assessed  or  unequally  taxed 
may  obtain  relief.  This  Is  his  exdusive 
remedy,  and  It  is  his  folly  If  he  falls  to  avail 
himself  of  It.  2  Desty,  Tax'n,  §  116;  Darls 
V.  Macy,  124  Mass.  103.  Now,  in  this  case, 
it  Is  not  daimed  that  the  county  did  not 
have  authority  by  Jaw  to  levy  the  tax 
sought  to  be  recovered  back,  or  to  levy  it 
upon  the  property  in  question,  but  tiie  con- 
tention for  plaintiff  Is  (1)  that  the  board  of 
equalization  had  no  authority  to  add  the 
$G,000  to  her  assessment,  (2)  that  ber  proper- 
ty was  overvalued,  and  (3)  that  she  was  not 
allowed  a  deduction  of  $5,000  for  indebted- 
ness. Under  section  2770  of  Hill's  Anno- 
tated Laws,  the  board  of  equalization  was 
authorized  and  empowered  to  add  to  the  as- 
sessment roll  the  $5,000  note  bdonging  to 
plaintiff,  and  any  other  property  omitted  by 
the  assessor,  and  to  place  a  valuation  there- 
on without  any  notice  other  than  the  general 
notice  of  the  meeting  of  the  board.  Bank  v. 
Jordan,  16  Or.  U3,  17  Pae.  Rep.  621;  Ore- 
gon &  C.  R.  Co.  v.  Lane  Co.,  (Or.)  31  Pac. 
Rep.  064.  If  her  property  was  overvslued, 
either  by  the  assessor  or  board  of  equali- 
zation, or  If  she  was  not  allowed  the  proper 
deduction  for  Indebtedness,  It  was  but  a 
mere  Irregularity,  which  did  not  render  the 
assessment  void,  and  her  remedy  was  by  an 
application  to  the  board  of  equalization,  and, 
falling  to  obtain  satisfactory  relief  ther^ 
she  could  have  brought  the  matter  before 
the  courts  upon  a  writ  of  review;  and  it 
was  her  own  negligence  if  she  did  not  do 
so.  We  are  not  aware  that  any  decided 
case  has  held  that  assumpsit  against  a  coun- 
ty will  lie  to  recover  money  back  paid  for 
taxes,  on  the  ground  of  any  Irregularity,  er- 
ror, or  mistake  In  fact  or  in  law  In  the  mode 
of  making  the  assessment  On  the  contrary, 
the  law  Is  well  settled  that  in  such  cases  the 
taxpayer's  only  remedy  Is  by  an  application 
to  the  tribunal  provided  law  for  that  pur^ 
pose.  The  plaintiff  was  duirgeable  with 
knowledge  that  the  note  and  any  other  prop- 
erty owned  by  her  In  Marion  conn^  was 
liable  to  assessment  and  tucatlon  In  the 
county,  and  that.  If  she  did  not  see  that  It 
was  uiate^  by  the  asseesor,  and  propei^ 
valued,  the  law  authorized  and  empowered 
the  board  of  equalisation  to  add  It  to  the  as- 
seasment  roll,  and  place  a  valuation  there<m; 
and  it  was  her  duty.  If  she  desired  to  be 
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heard  either  on  the  qneatlon  of  Its  ralnation 
or  her  right  to  a  deduction  for  iudebtcdneao, 
to  hsTe  appeared  before  the  board  at  the 
time  and  place  spedfled  In  the  notice  of  its 
meeOng,  and  submitted  the  matter  to  It  for 
consideration.  This  she  did  not  do,  but,  as 
we  must  assume,  took  her  chances  on  the 
assessor  or  board  of  equalization  discovering 
her  property;  and,  having  done  so,  she  can- 
not now,  because  the  result  Is  unfaTorable, 
have  the  relief  here  she  might  have  ob- 
tained had  she  appeared  before  the  board 
and  glvm  a  true  statement  of  her  property 
and  its  condition.  The  Judgnumt  Is  there- 
fbre  afOrmed. 

(H  Or.  461) 

HOWARD  T.  HOWARD  et  al. 

(Su^>me  Court  of  Oregon.   July  24, 1803.) 

Rbscltikg  Teust  in  Lakd— EvinBKCE. 

In  an  action  to  establish  a  trust  in  favor 
of  plaintiff,  tbroufh  his  deceased  father,  in 
land  held  hy  defcnaant,  defondaut  sduiltted  the 
trnst  ebaracter  of  the  deed  under  which  he  held 
the  land,  bnt  alleged  that  the  trust  was  in  fa- 
vor «f  aiiolht'r,  Instead  of  decodent.  Hild, 
that  tbe  trtint  being  ndmitted,  and  tbcre  being 
evi<lMi>_>e,  thoufch  conflictloK,  to  support  Dlaiu- 
tiflfs  allefiatlonB,  a  decree  for  plahitiflE  will  not 
he  disturbed  on  appeal. 

Appeal  from  clradt  court.  Lane  county; 
J.  C  Fullerton,  .TudKe. 

Action  by  Tllman  A.  Howard  against  S. 
X.  Howard  and  others  to  establi^  a  trust 
In  land.  FlaJiiUIT  had  decree,  und  defend- 
auts  appeal    HodUied  and  af&rmed. 

A-  C.  Woodcocii  and  L.  Bllyeu,  for  appel- 
lants. R.  Mallory,  for  respondent 

MOOIIK,  J.  This  is  a  suit  to  establish  a 
resultiiit;  trust  The  complaint  nllcgcs  that 
on  October  25,  187S,  the  defendants,  S.  N. 
Howard  and  Ira  Allen, 'and  D.  C.  Howard, 
plaintiffs  father,— now  deceased,— purchased 
from  one  James  M.  Horn,  who  was  the  o^^'n- 
or  In  fee  thereof,  the  prenilsen  described 
In  the  complaint,  and  agreed  to  pay  therefor 
f0,OUO;  that  $1,800  nas  paid  down,  and  the 
balance  was  made  payable  in  yearly  in- 
stallments of  ¥1,000  each,  with  Interest; 
that  the  title  to  the  land  so  purchased  was 
taken  hi  the  name  of  8.  N.  Howard,  who 
was  to  hold  It  In  tnist  for  himself.  Ira  Al- 
len, and  D.  C.  Howard,  in  equal  propor- 
tions; that  the  purchasers  Immediately  en- 
tered Into  possession,  cultivated  and  Im- 
proved tbe  premises,  sold  the  products  there- 
of, and  applied  the  mon^  to  tbe  deferred 
payments;  that  up  to  the  d^th  of  D.  C 
Howard  the  defendants  reco.:nil!!ed  his  title 
to  an  midlvided  one-third  of  said  premises; 
that  flie  money  remaining  unpaid  at  the 
time  of  the  purchase  has  since  been  i>aid 
cither  from  the  proceeds  of  grain  produced 
by  them  jointly,  or  with  money  borrowed 
on  their  Joint  credit;  that  $4,000  was  so  bor- 
rowed of  one  S.  S.  Spencer,  which  had  not 
been  paid  at  the  conim«icemenc  of  tliis  salt; 
that  D.  C.  Howard  died  November  14,  1888, 


leaving  plnlntifT  bis  sole  heir,  who  since  the 
death  of  his  father  demanded  or  the  defend- 
ant S.  N.  Howard  Iho  conveyance  of  an  nn> 
divided  one-third  interest  in  said  land  to 
}ilm,  which  has  been  re-fused.  The  defend- 
ant S.  N.  Howard  denies  all  the  material 
allegations  of  the  complaint  and  for  a  sep- 
arate defense,  in  elTect  alleges  that  in  pur- 
Bu.iuce  of  an  agreement  between  the  defmd- 
aut  Ira  Allen,  one  J.  M.  Howard,  and  him- 
self, the  said  land  was  purchased,  and  the 
title  taken  in  his  name,  in  trust  for  tiimself, 
Ira  Allen,  and  J.  M.  Howard.  The  defend- 
ant Ira  Allen  filed  an  answer,  in  which, 
upon  Information,  he  denied  the  material 
allegations  of  the  complaint  The  plaintiff. 
In  his  reply,  doiiJos  the  allegations  of  new 
matter  In  the  answer  of  the  df^fcndant  S. 
N.  Howard.  The  tcfitlmony  was  token,  anil 
upon  a  n-port  thei-eof  the  court  foimd  for 
ilie  plalntlflr,  and  that  the  defendant  S.  N. 
Howard,  within  30  days  from  the  entry 
thereof,  make,  execute,  and  deliver  to  plaln- 
lifT  a  good  and  sufficient  deed  of  an  undi- 
vided one-third  of  the  sold  real  property, 
and  that  plalntllT  have  his  cocfts  and  dis- 
bursements, from  which  decree  the  defend- 
ant Howard  appeals. 

The  answer  of  tlie  defendant  8.  N.  How- 
ard adndts  tliat  hi}  held  the  legal  title  to 
said  propert>'  In  IruRt,  but  aubstitutes  J. 
M.  Howard  for  D.  C.  Howard,  us  one  of  the 
parties  for  whom  he  Is  trustee.  The  trust 
character  of  the  deed  having  been  admitted, 
tlie  only  question,  tlitu.  Is  whether  said  de- 
fendant was  trustee  for  D.  O.  Howard  or 
for  J.  M.  Howaitl.  We  have  carefully  ex- 
amined the  testimony,  and,  wblle  there  is 
an  Irreconclliiblii  conflict  therein,  we  think, 
without  quoting  any  portion  thereof,  that  it 
snpiKjrta  the  conduhions  reached  by  the 
trial  court  The  complaint  further  allies 
that  at  the  time  thi;  suit  was  commenced 
there  was  a  debt  of  $4,000  upon  said  prop- 
erty, due  one  S.  S.  Spencer.  The  court  in 
its  decree,  did  not  provide  tb.'it  one-third 
of  this  sum  should  be  a  charge  upon  the 
land  to  be  convoyed  to  the  plaintiff.  The 
decree  will  therefore  be  luodlfled  so  that 
a  conveyance  of  the  undivided  one-third  of 
the  premises  described  in  the  complaint 
shall  be  made  subject  to  said  charge,  and 
as  so  modified  the  decree  will  be  affirmed, 
wltli  costs  to  respondent 


(3  Colo.  App.  39S) 

BOARD  OF  COM'RS  OF  PROWERS  COUN- 
TY V.  PUKBLO  &  A.  V.  R.  CO. 
(Court  of  Appeals  of  Colorado.  June  12, 18Q3.) 
Sceooi.  Districts— Taxation. 
Tbe  power  to  assens  a  special  tax  in 
school  districts  of  the  thinl  rlafw  being  vested 
by  Gen.  St.  §S  ^WVi,  30.1T,  305S,  as  amended 
by  Acts  1887,  p.  398,  i  29,  in  tbe  electors,  an 
assessment  by  directors  is  nnauthoriied,  and 
a  levy  thereon  void. 

Brror  to  district  court  Prowers  county. 
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Action  \ry  the  board  of  cotmty  commis- 
sioners of  Prowers  couDtj  against  the  Paeblo 
&  Arkansas  Valley  Railroad  Company  to  col- 
lect a  special  district,  school  tax.  Judgment 
for  def«idant   Plalntlfl  appeals.   Affirmed.  ; 

J.  B.  Tra^dw,  for  plaintiff  In  error.  Chas. 
El.  Gast  and  0.  O.  Goodale,  for  defendant  in 
error. 

RBEn5,  J.  An  agreed  statement  of  facts 
was  filed  In  the  court  below,  from  which  It 
appears  that  school  district  No.  18  In  the 
county  of  Prowers  was  a  school  district  of 
the  third  class;  that  the  defendant  had  tax- 
able property  In  the  district  to  the  ralne 
of  $51,425;  that  on  the  4th  day  ol  May, 
1891.  the  annual  meeting  of  the  electors  of 
the  school  district  was  held,  and  a  director 
elected  for  the  term  of  three  years.  At 
snch  annual  meeting  no  question  In  regard 
to  a  specLal  school  tax  was  submitted  to  the 
cloclors,  and  no  vote  taken.  No  special  meet- 
ing of  the  electors  was  called  or  had  during 
the  year,  consequently  such  question  was  In 
no  way  submitted  to  the  electors.  Some 
time  during  the  month  of  May  the  directors 
of  the  district  met,  and  ordered  a  special 
district  school  tax  of  seven  mills  on  the  Hci- 
Inr  on  the  taxable  property  ot  tte  district. 
A  certificate  of  such  levy  was  filed  with  the 
iKtard  of  county  commlsrioners,  (plaintiff  In 
error.)  the  tax  assessed  with  other  taxes. 
The  amount  of  snch  spedal  tax  against  the 
property  of  llie  defendant  amounted  to  $359.- 
us,  the  paymmt  of  ^hlch  was  resisted,  in  an 
action  instltnted.  TTi>on  the  hearing  the  suit 
was  dismissed. 

Only  one  question  la  involved,— had  the  di- 
rectors the  power  to  make  the  assessment? 
The  right  and  power  of  schotd  districts  to 
assess  and  collect  special  taxes  fbr  school 
purposes  Is  purely  statutory.  No  aid  in  the 
determination  of  the  question  can  be  gained 
firom  ontfdde  sources;  it  can  only  be  deter- 
mined ftom  the  statutory  provisions  and 
their  construction  according  to  well-knovni 
and  generally  accepted  rules.  In  section 
8030,  Gen.  St,  It  Is  ordered:  "^n  districts 
of  the  first  and  second  classes  the  boards 
after  organization.  Aall  exercise  all  the  pow- 
ers given  to  the  electors  of  districts  of  the 
thlnl  class  as  specified  in  section  62  [Gen. 
St.  S  Bmfi]  of  this  act."  In  section  3038  It 
is  provldrd:  "The  qnaltfled  electors  of  dis- 
tricts of  the  third  clasi^  when  assembled  at 
any  regular  or  special  meeting,  shall  have 
power:  •  •  •  Fourth.  To  order  such  -  tax 
on  taxable  property  of  the  district  as  the 
meeting  shall  deem  sofflcient  for  any  of  the 
following  purposes:"  (ennmeratlng  them.) 
Section  61  <3057)  Is  as  follows:  "In  any  dis- 
trict of  the  third  class  the  board  of  directors 
may  at  any  dme  call  a  special  meeting  of 
the  electors  of  such  district  for  any  of  the 
purposes  specified  In  section  sixty-two  (C2) 
of  this  act,  and  It  shall  be  their  dut?  to  call 
such  meeting,  if  petitioned  so  to  do  by  ten  | 


(10)  legal  voters  of  the  district  Notices, 
specifying  the  time,  place,  and  object  of  snch 
meeting,  shall  be  posted  in  three  (3)  public 
places,  one  of  which  shall  be  at  the  place  of 
meeting,  at  least  twenty  (20)  days  prior  to 
the  time  of  holding  such  meeting."  By  sec- 
tion 29  of  the  Acts  of  1887,  p.  308,  section  67 
was  amended  as  follows:  "On  or  before  the 
day  dedgnated  by  law  for  the  commission- 
ers of  each  county  to  levy  the  requisite  taxes 
for  the  then  ensuing  year,  the  school  board 
in  each  district  shall  certify  to  the  county 
commissioners  the  nnml)er  of  mills  per  dol- 
lar which  It  Is  necessary  to  levy  on  the  tax- 
able property  of  the  district,  to  raise  a  spe- 
dal fund  for  any  of  the  purpraes  fqjeclfled  in 
section  51  of  this  chapter,  and  the  county 
commissioners  shall  cause  the  same  to  be 
levied  at  the  same  time  that  other  taxes  are 
Icried,  and  the  amount  of  such  special  tax 
which  shall  be  assessed  to  each  taxpayer  ot 
such  district,  shall  be  placed  in  a  separate 
column  of  the  tax-book,  which  shall  be  head- 
ed 'Special  School  Tax:*  provided,  that  a 
school  board  of  a  district  of  the  third  class 
shall  not  certify,  as  above,  to  a  higher  rate 
than  fifteen  mills  per  dollar."  Also,  last 
clatise:  "And,  provided  further,  that  the 
board  of  any  district  may  order  the  levy  of 
not  to  exceed  one-tenth  of  one  mill,  the  pro- 
ceeds of  which  shall  be  used  exclusively  In 
flie  purchase  of  books  for  a  llbrair.  to  be 
open  to  the  publfc,  under  such  rules  as  the 
district  board  may  deem  needful  for  the 
proper  care  of  the  said  library."  It  will  be 
seen  that  in  districts  of  the  third  class  the 
power  to  levy  a  special  tax  Is  conferred 
only  upon  the  electors.  No  power  la  given 
the  board  of  directors  to  levy  any  spedal 
tax  unless  the  Inst  paragraph  of  section  29 
of  the  act  of  18ST  should  be  construed  as 
allowing  the  board  to  levy  the  tax  of  one- 
tenth  of  one  mill  for  library  purposes. 
Whether  It  does  or  does  not  la  not  necessary 
to  be  determined  In  this  case.  According  to 
w^-eetabllsh^  rales  of  statutory  construc- 
tion, in  districts  of  the  third  class,  the  power 
being  Tested  In  the  electors,  Is  to  the  exelu- 
don  of  the  board  of  directors,  and  the  power 
could  not  be  assumed  without  an  affirma- 
tive provision  authorizing  It  None  such  is 
found.  "When  a  statute  gives  a  new  povrer. 
and  at  the  same  time  provides  the  means  of 
executing  it,  those  who  dalm  the  power  can 
execute  It  Iii  no  other  way."  Tnmpike  Co. 
Y,  Gould,  6  Mass.  40;  Glass  Co.  ▼.  White, 
14  Mass.  286.  "Where  an  act  of  parilament 
gives  authority  to  one  person  expressly,  all 
others  are  excluded.  A  special  power  is 
ever  to  be  strictlj'  pursued."  Pott  Dwar. 
St  275.  "A  purely  statutory  authority  or 
right  must  be  pursued  in  strict  conipllancv 
with  the  terms  of  the  statute."  Endl. 
Interp.  St.  403;  Rex  r.  Loxdale,  1  Burrows, 
445;  Hex  v.  All  Saints,  13  Bast  143. 
"Statutes  by  the  authority  of  which  a  dtl- 
zen  may  be  deprived  of  his  esUto  must  have 
the  strictest  constmetitHi,  and  the  powtnr  con> 
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ferred  moat  be  executed  precisely  as  It  la 
given,  and  any  departure  from  it  will  vitiate 
the  proceedings,  and  this  is  ao  whether  It  be 
In  the  exercise  of  a  pabllc  or  private  author^ 
liSt  whether  It  be  ministerial  or  Judicial." 
Pott.  Dwar.  St  146;  Sherwood  v.  Reade,  7 
HUl,  431;  Striker  Kelly.  2  Denlo,  323. 
These  aro  but  a  few  (rf  the  numy  authorities 
based  upon  the  w^  known  maxim,  "Ex- 
presslo  nnlus  eat  exclurio  alterlus."  They 
might  be  multiplied  Indefinitely.  Ibe  power 
to  asaess  a  special  tax,  In  school  districts  of 
the  third  class,  being  by  statute  conferred 
only  upon  the  electora,  the  assumption  of  the 
power  by  the  directors  was  miwarranted, 
and  the  levy  Invalid.  The  Judgment  dis- 
miaslnc  the  action  must  be  affirmed. 


(S  Colo.  App^  414) 

OHIGAGO,  R.  L  &  P.  RT.  CO.  v.  FER- 
GUSON. SAME  V.  CAMPBELL.  SAME 
V.  WALSH. 
fConrts  of  Appeals  of  Colorado.  June  12,  1893.) 
IkjUBtBS  Bi  Costractor—Rbbpondeat  BupEiiioa. 

Where  a  railroad  company  employa  a 
oontraetor  to  plow  fire  guards  along  its  right 
of  way,  aa  provided  by  Gen.  St,  S  2700.  and 
instructs  him  that,  where  entry  upon  other  land 
than  that  of  the  company  was  necessary  for 
that  purpose,  he  must  obtain  the  owner's  con- 
sent, the  company  is  not  liable  where  the  con- 
tractor enters  upon  an  abntUnr  owner's  land 
without  hia  consent,  and  plows  his  land,  injurlug 
his  fences  Id  so  doioff. 

Error  to  El  Paso  county  court 

Actions  for  trespass  by  A.  O.  Ferguson, 
Charles  Campbell,  and  D.  T.  Walsh  against 
the  Chicago,  Rock  Island  &  Padflc  Railroad 
Company.  Judgments  for  plaintiffs,  and  de- 
fendant appeals.  Reversed. 

Pattison  &  Edsall  and  E.  E.  Whitted, 
for  plaintiff  in  wror.  T.  A  McMortls,  for 
defendants  In  error. 

REED,  J.  The  three  cases  embrace  the 
same  questions  and  issues,  and  were  by 
stlpnlatton  of  counsel  submitted  upon  the 
same  briefs  and  a^ments  of  counsel.  The 
suits  were  in  the  nature  of  trespass  to  real 
property  for  the  breaking  or  cutting  of 
f^ces,  entry  upon  the  lands  of  the  re- 
spective plaintiffs,  (defendiints  In  error,)  and 
alleged  damages;  were  originally  brought 
before  a  Justice  of  the  peace,  and  trials  had,  re- 
sulting In  each  Instance  in  a  small  judgment 
against  plaintiff  In  error.  Appeals  were 
taken  to  the  county  court,  trials  had  to  a 
Jury,  verdict  and  judgment  In  each  against 
plaintiff,  and  appeals  taken  to  this  courL 

Plaintiff  Is  a  corporation  operating  a  rail- 
way. By  an  act  of  1874  (Gen.  St.  p.  811, 
i  279G)  It  was  provided  that  every  railroad 
corporation  operating  Unes  of  road  within 
the  state  should  each  year  plow  Are  guards 
on  each  side  of  its  line.  In  compliance  with 
the  requirements  of  the  statute,  In  the  year 
1891,  the  plaintiff,  by  contract,  let  the  plow- 
ing of  the  lire  guards  from  some  point  in 


El  Paso  county  to  the  eaRtem  line  of  the 
atate  to  one  Webb  at  a  given  price  per  mile, 
the  wort:  to  be  done  In  accordance  with  the 
statutory  spedflcatlons.  A  part  of  the  dis- 
tance the  land  or  right  of  way  of  the  plain- 
tiff was  of  sufficient  width  to  allow  the 
plowing  to  be  done  within  Its  limits.  A 
part  of  the  way,  if  plowed  at  all.  It  had  to 
be  upon  the  land  of  abutting  owneia.  De- 
fendants were  such  own&ca  upoa  whose 
lands  it  was  necessai^  to  entiHr.  It  is  in 
evidence,  and  undl^ted,  that  where  entiy 
upon  other  land  was  neceasaryt  Webb  woa. 

virtue  of  Ids  contract,  retjulred  to  see 
ttie  owners  of  the  land,  and  obtain  permis- 
sion to  eater  and  do  the  work.  It  la  also 
in  evidence  that  in  the  cases  under  review 
he  disregarded  the  requirement,  and,  with- 
out liavlng  obtained  consent,  cut  the  foices, 
made  the  oitilea,  did  the  worii,  caodng 
some  s^it  damage  aside  from  that  of  cut- 
ting the  fences.  It  la  also  eatabliahed  by 
the  evidence  that  plaintiff  exooiaed  no  sa- 
pervislon  or  control  over  the  work  after  let- 
ting the  cmtxBct,  its  <«ily  duties  being  to 
see  that  the  work  wui  propa-ly  done,  and 
make  the  paymwt  It  was  aasnmed  ivon 
the  triala  that  this  state  of  fticta  created 
the  rdatloa  of  mastw  and  aervant;  that 
[dalntlff  waa  liable  tor  the  torts  t»f  the  ex- 
tractor. The  conr^  In  Ita  Instructlona,  as- 
sumed the  same  position,  and  practtcnUy 
and  In  effect  took  from  fbe  Jury  all  qne»- 
ti(ms  of  fact  cxc^t  those  of  entry  and  dam- 
ages. The  only  question  necessary  to  be 
determined  Is  whether,  under  the  facts,  a 
case  waa  made  where  the  doctrine  of  re- 
spondeat superior  could  be  Invoked  and  ap- 
plied. The  work  coutracted  to  be  done  was 
not  only  legal,  but  was  required  by  the  stat* 
ute,  and  obligatory  upon  the  corporation. 
By  the  contract  the  entry  upon  the  land  of 
others  way  to  be  legal  imder  the  consent  of 
the  owner,  to  be  obtained  by  Webb  previous 
to  the  entry.  Admitting  that  the  relation 
of  master  and  servant  existed  as  contended, 
it  is  very  doubtful  whether  the  corporation 
could  be  held  responsible  for  the  torts  of 
the  servant  under  the  circumstances.  The 
weight  of  authority,  both  English  and  Amer- 
ican, Is  against  it,  but  we  do  not  find  it  nec- 
essary to  decide  the  question  in  this  case. 
In  Mechem  on  Agency  (section  747)  the  rule 
of  law  deduced  from  the  authorities,  and 
lawfully  stated,  is:  '.'Where,  however,  the 
principal  has  not  this  right  of  control,  a 
different  rule  prevails.  Neither  reason  nor 
justice  require  that  he  should  be  held  re- 
sponsible for  the  manner  of  doing  an  act 
when  he  had  no  power  or  right  to  direct 
or  control  that  manner.  If,  therefore,  the 
principal,  usinj;  due  care  in  the  selection  of 
the  person,  enters  into  a  contract  with  a 
person  exerdslng  an  independent  employ- 
ment, by  virtue  of  which  the  latter  under- 
takes to  accomplish  a  given  result,  being  at 
liberty  to  select  and  employ  his  own  menus 
and  methods,  and  the  principal  retains  no 
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light  or  power  to  control  or  direct  the  man- 
ner la  which  the  work  shall  he  done,  snch 
a  contract  does  not  create  the  relation  of 
principal  and  n^nt  or  master  and  servant, 
and  the  person  contracting  .for  the  work  is 
not  liable  fbr  the  negligence  of  the  con- 
tractor, or  of  his  servants  or  agents,  tn  the 
performance  of  the  work.  The  employment 
Is  regarded  as  independent  where  the  per- 
son renders  service  In  the  coarse  of  an  occu- 
pation, representing  the  will  of  his  emplt^er 
only  as  to  the  result  of  his  work,  and  not  as 
to  the  means  by  which  it  Is  accompUsbed." 
Jn  Forsyth  v.  Hoopw,  11  Allen,  431,— &  well- 
eonsldered  cftse,— It  Is  said:  "When,  how- 
ever, the  person  employed  Is  engaged  under 
an  entire  contract,  for  a  gross  sum,  and  In 
an  independent  operation,  not  subject  to 
the  direction  or  control  of  his  employer,  the 
rdatlon  la  not  r^arded  as  that  of  master 
and  servant,  bat  la  said  tn  modmi  phrase 
to  be  that  of  contractor  and  ctmtractee; 
and  the  negUgmee  ot  such  contracting 
party,  or  of  hbi  servant,  eannot  be  dialed 
upon  lilm  tor  'vrhom  the  work  la  contracted 
to  be  don&  The  questloii  ^etliOT  the  re- 
latlon  be  that  of  master  and  servant  or  not 
Is  mainly  determined  by  ascertaining  tmm 
the  contract  of  empU^mmt  whether  the  «n* 
ployer  retains  the  pow»  ot  (Urectlng  and 
controlllnff  the  work,  or  baa  glren  it  to  the 
ootttntctor."  In  HiUlard  v.  Richardson,  3 
Gray.  349,  tiie  court,  In  speaking  of  the  tort, 
said:  "It  was  not  done  hj  one  whom  tiie 
defendant  had  the  right  to  command,  over 
whose  conduct  he  had  efficient  control, 
Vlioee  operations  he  might  direct,  whose 
ne^gmce  he  ml^t  restrain.**  In  FnUer 
Bank,  15  Fed.  Rep.  817!,  the  conrt  said:  **If 
yoa  And  from  Qie  proof  that  the  defendant 
let  the  whole  work  of  excavating  and  finish- 
ing the  vault  to  Tam^,  aa  a  contractor,  to 
finish  and  complete  the  whole  as  a  job. 
without  reserving  any  control  or  direction 
over  him  In  Its  constmctlon,  or  over  the  con- 
struction of  the  wOTk,  or  the  place  where  It 
was  iMlnff  OHtatmcted.  or  the  mode  of  its 
cacecutltm,  or  the  workmen  to  be  employed 
to  do  It,  tbisi  he  would  be  an  independent 
contractor,  and  the  defoidant  Is  not  liable." 
In  Blake  v.  Fmis,  5  N.  Y.  48.  the  court 
says:  "Whra  a  man  Is  employed  In  doing  a 
Job  or  piece  of  work  with  bis  own  means 
and  his  own  men,  and  employs  othera  to 
hdp  him,  or  to  execute  the  work  for  him 
and  under  his  control,  he  is  their  superior, 
who  is  responsible  for  their  conduct,  no 
matter  whom  he  Is  doing  the  work  for.  To 
attempt  to  make  the  primary  principal  or 
onployer  responsible  in  such  cases  would  be 
an  attempt  to  push  the  doctrine  of  respond- 
eat superior  beyond  the  reason  on  which  It 
Is  founded."  In  a  recent  case— Hexamer  v. 
Webb,  101  N.  Y.  383,  4  N.  E.  Rep.  755-the 
court  said:  "In  the  case  considered  we  think 
that  by  the  contract  between  the  defaadant 
and  Bnrford  the  relation  of  master  and  serv- 
ant was  not  created.   Burford  was  a  me- 


chanic engaged  in  a  particular  kind  of  busi- 
ness which  qualified  him  for  the  perform- 
ance of  the  work  which  he  was  employed 
to  do.  By  the  arrangement  with  the  de- 
fendant he  was  an  Independent  contractor, 
engaged  to  perform  the  work  In  question. 
He  was  employed  to  accomplish  a  partic- 
ular object  by  obviating  the  difficulty  which 
he  sought  to  remove.  The  mode  and  man- 
ner in  which  it  was  to  be  done,  and  the 
means  to  be  employed  in  Its  accomplish- 
ment, were  left  entirdy  to  his  skill  and 
judgm^t  Everything  connected  with  the 
work  was  wholly  under  his  direction  and 
control.  No  right  was  reserved  to  the  de- 
fendant to  Interfere  with  Burford  or  the 
conduct  of  the  work.  It  was  the  result 
which  was  to  be  attained  ^t  was  provided 
for  by  the  contract,  wltliout  any  particular 
method  or  means  1^  vrtiidi  It  was  to  be 
accomplished.  So  long  as  tlie  contractor 
did  the  wo^  the  defendant  had  no  riidtt 
to  interfere  with  hhi  way  of  d<rfng  It"  See, 
also.  Steel  v.  Railway  Go.,  16  O.  B.  KSO;  Cuff 
Raflway  Co.,  35  N.  J.  Law.  17;  Painter 
V.  Bfayor,  etc.,  of  Pittsburgh,  46  Pa.  St  213; 
Baton  R^way  Co..  68  Me.  620;  Clark  v. 
RaUway  Co.,  28  Vt  103;  Bhike  v,  Ferris,  6 
N.  Y.  48.  It  ff^ows  tliat  the  conrt  erred 
in  the  law  of  tlie  case,  and  that  the  Instruc- 
tions were  erroneous.  The  instructions  as- 
sume the  only  question,  or  flnt  Important 
question,  to  be  determined,  vis.  that  the  re- 
lation of  master  and  selrvant  existed.  The 
court  said.  "If  the  Jury  believes  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant's servants  or  employes  cut  the  fences," 
ete  The  Judgmotts  will  be  reversed,  an^ 
the  causes  remanded. 

(3  Colo.  App.  SM) 
CITY  OF  PUEBLO  v.  SSHTH. 
(Conrt  of  AppealH  of  Colorado.  Jane  12,  1S03.) 
Municipal  Cohpobations  —  Obstrdctions  in 
Btkeet— Fast  Dbivino— OBDiNAMcaa— Contrib- 

DTOBT  NeQLIOBNOE. 

I.It  )b  n^lTCHce  for  a  dty  to  maintain 
within  the  graded  portion  ot  a  street  a  post 
over  which  the  wheels  of  a  carriage  cannot 
pasi  in  safety. 

2.  The  qnestion  of  whether  one  injnred  by 
driviiis*  over  a  post  in  a  street  was  ftuilty  of 
contributory  negligence  is  to  be  determined  in- 
dependently of  the  fact  that  he  was  driving  at 
a  rate  of  speed  for  which  he  was  punishable  as 
for  a  misdemeanor  under  an  ordiDanc& 

Appeal  from  district  court,  Pueblo  county; 

Action  by  J.  H.  C.  Smith  against  the  <dty 
of  Pueblo.  Judgment  for  plalntilt  Defend- 
ant appeals.  Affirmed. 

M.  Or.  Saunders,  for  appellant  Hartman 
&  aienn,  for  app^lee. 

THOMSON,  J.  This  was  an  action 
brought  by  J.  H.  C.  Smith  against  the  dty 
of  Pueblo,  a  municipal  corporation,  organ- 
ized under  the  laws  of  the  state  of  Ccdorado, 
to  recover  damages  on  account  of  injuries 
received  by  him  while  driving  in  one  of  Its 
public  streets  In  consequence  of  coming  in 
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oontaot  witb  a  laige  poat  set  In  Oie  street, 
and  protruding  a  conslderaTile  distance 
above  the  sariftce  ot  the  ground.  The  testi- 
mony of  the  plaintiff  la  that  about  half  past 
7  o'dotdc  in  the  ev^ilng  of  October  3,  1880, 
and  airter  it  was  dark,  he  was  diivhig  ^ong 
this  street,  when  snddody  the  hagey  in 
whicdi  he  was  dzlvine  «icountered  a  post 
and  was  upset  tiirowingr  him  to  the  ground, 
and  sererely  Injuring  him.  He  says  that  he 
was  dilTlng  at  a  moderate  gait,— probably 
at  the  rate  of  a  mile  in  seven  or  eight  min- 
utes; that  he  might  have  been  going  at  a 
rate  of  tesi  or  twelve  miles  on  hour,  but  that 
his  speed  was  "a  moderate  jog  of  a  trot, 
such  as  ladies  drive;"  and  that  he  had 
never  seen  the  post,  and  did  not  know  of  its 
existence.  The  evidence  for  plaintiff  is  that 
the  post  was  solidly  set  tn  the  ground,  was 
about  twenty-seven  Inches  high,  and  hod 
been  there  for  about  two  years  before  the 
accident;  and,  although  another  portion  of 
the  street  was  most  generally  used  for  travel, 
yet  that  portion  was  also  traveled,  and  used 
by  the  public  for  the  i)assaKe  of  vehicles. 
Defendant  Introduced  an  ordinance  of  the 
city  of  Pueblo  which  provides  that  any 
person  who  shall  ride  or  drtvo  any  horse, 
mule,  or  other  animal  In  or  throuEh  any 
street  within  the  city  at  a  rate  faster  than 
six  miles  an  hour  shall  be  guUty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined 
In  a  sum  not  less  than  93  and  not  more 
than  $100. 

The  giving  of  InstructlonB  numbered  1,  % 
4,  and  8  by  the  court  upon  Its  own  motion, 
and  the  refusal  of  an  instruction  requested 
by  defendant,  are  assigned  for  error.  In  the 
argument  the  discussion  is  confined  to  the 
fourth  and  eighth  Instructions  and  the  In- 
struction refused.  It  seems  to  have  been 
conceded  that.  If  there  was  such  an  obstruc- 
tion OS  is  alleged,  defendant  was  chargeable 
with  notice  of  Its  existence,  because  the  In- 
struction dedntlng  the  law  upon  that  ques- 
tion was  not  objected  to.  The  first  and  sec- 
ond instructions  submitted  to  the  jury  the 
question  of  defendant's  ne^gence.  and  oor- 
roctly  state  what  may  be  considered  in  es- 
limntlng  the  damages.  They  are  imobjcc- 
tionable,  so  far  as  we  can  see,  and  we  pre- 
sume were  so  regarded  by  defendant's  coun- 
sel, as  he  gives  tbem  no  attention  in  his 
argumoiiL  Instructions  4  and  8  are  as  fol- 
lows: "No.  4.  The  court  instructs  the  jury 
that  It  was  ttie  duty  of  tlie  defendant,  the 
city  of  Pueblo,  to  keep  and  raalofcilu  Its 
Btreets  free  from  obstructions  artificially 
placed  In  the  streets  which  would  be  dan- 
j;('rous  to  porsons  traveling  upon  the  streets. 
Whatever  rule  of  law  might  be  applicable 
to  public  streets  In  the  dty  that  had  uot 
yet  been  formally  accepted  and  opened  for 
publlo  use,  or  In  the  less  frequented  por- 
tions of  the  city  In  the  ontsklrts  of  the 
samo,  the  city  ndght  be  said  to  have  per- 
formed Its  duty  If  It  provided  a  safe  and  con- 
venient traveling  way,  sufflciently  wide  for 


the  accommodation  cf  tite  pabUe,  and  guard- 
ed  against  danger  trma  the  natural  or  arti- 
ficial obstructions  therein.  But  tlie  court  in- 
structs the  jury  that  in  such  portlims  of  the 
city  as  are  frequently  travded,  and  are 
liable  to  be  travded,  and  where  the  city 
has  accepted  the  street  and  graded  the 
same.  It  is  the  duty  to  keep  tlie  same  free 
from  obstructiwis  to  the  extent  and  for 
the  entire  width  of  that  portion  of  the  street 
between  the  gutters  which  by  its  natural 
conformation  Is  apparently  set  apart  for 
public  travel."  "No.  8.  The  court  further 
Instructs  the  jury,  that,  while  the  answer 
does  not  allege  contributory  negligence  as  a 
defense,  yet.  If  they  find  from  the  evidence 
of  the  plointifC  hUnaelf  that  the  Injury  was 
occasioned  by  reason  of  his  driving  at  a 
car(4es8,  negligent,  and  high  rate  of  speed, 
and  that  such  act  upon  his  part  was  the 
cause  of  the  Injury,  and  that  he  would  not 
liave  suffered  the  same  had  he  been  driving 
at  an  ordinai7  and  pradent  rate  of  speed 
upon  the  public  highway,  he  would  be  guilty 
of  contributory  negUgMice,  and  oould  not  re- 
cover; and  It  is  a  question  of  fact  for  you 
to  determine  from  the  evidence,  without  re- 
gard to  any  rate  of  speed  fixed  by  the  city 
ordinances,  as  to  what  rate  of  speed  in  fact 
would  be  negligent"  The  following  Is  the 
In&tmcUon  refused:  "No.  1.  If  the  jury  be- 
lieve from  the  evidence,  at  the  time  alleged 
in  the  complaint,  and  at  the  time  the  Injury 
complained  of  is  alleged  to  have  occurred, 
plaintiff  was  violating  an  ordinance  of  the 
city  of  Pueblo,  then  In  force,  which  said 
ordinance  was  Introduced  In  evid^ce,  by 
then  and  there  driving  upon  and  along  a 
street  In  sold  city,  at  a  rate  of  speed  pro- 
hibited by  sold  ordinance,  to  wit,  at  a  rate 
of  speed  exceeding  six  miles  per  hour,  it  con- 
stituted negligence  upon  the  part  of  the 
plaintiff." 

"When  municipal  corporations  are  invested 
with  exclusive  authority  and  control  over 
the  siroets  and  bridges  wlthm  their  corporate 
limits,  with  ample  power  for  raising  money 
for  tlieir  construction,  improvement,  and  re- 
pair, a  duty  arises  to  the  public,  by  virtue 
of  the  powers  granted,  to  keep  the  avenues 
of  travel  within  such  Jurisdiction  In  a  reason- 
ably safe  condition  for  the  ordinary  mode  of 
use  to  which  they  are  subjected,  and  a  cop- 
responding  UablUty  rests  upon  the  corpora- 
tion to  respond  in  damages  to  those  injured 
by  a  neglect  to  perform  the  duty."  City  of 
Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac. 
Rep.  7015.  The  fourth  instruction  correctly 
states  the  law  la  regard  to  the  duty  of  (Htles 
to  keep  imd  maintain  their  streets  free  from 
obstructions  which  would  be  dangerous  to 
persons  traveling  therein.  This  instruction 
Is,  howevt»*,  objected  to  because,  as  counsel 
claims,  it  declares  as  matter  of  law  that  It 
Is  the  duty  at  a  municipal  corporation  to  keep 
the  entire  width  of  its  streets  in  r^air;  that 
the  post,  if  it  existed,  was  such  an  obstruc- 
tion as  to  render  the  dty  liable  for  the  'in- 
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Jury  It  occasioned;  and  that  portion  of 
ttie  street  shown  to  be  In  repair  was  not  siif- 
fldent  to  accommodate  travel  thereon.  By 
no  analysis  of  the  Instruction  con  the  Impli- 
cation be  found  tliat.the  portion  of  the  street 
shown  to  be  in  repair  was  not  sutSdent  to 
accommodate  travel  thereon.  Neither  do  we 
think  It  can  be  fairly  implied  from  the  in- 
struction that  It  is  the  duty  of  municipal  cor- 
porations to  keep  and  maintain  the  entire 
-nldth  of  its  streets  In  repair,  or  that  the  poat,  if 
It  existed,  was  such  obstruction  as  necessa- 
rily rendered  the  city  liable  for  the  injury  occa- 
sioned; but,  il  these  two  propositions  had 
been  given  to  the  jury  in  direct  terms,  we  do 
not  conceive  tha.t  the  Instructions  would  be 
therefore  erroneous.  Whatever  may  be  the 
rule  applicable  to  small  towns,  or  the  coun- 
try, when  a  populous  dty  grades  and  pre- 
pares Its  streets  for  use,  and  throws  them 
open  to  tbe  pnbllc,  It  Invhes  the  public  to 
use  their  whole  width,  and  it  cannot  say, 
After  an  Injury  is  sustained  in  consequence 
•of  an  obstroctlw  In  a  portion  of  a  street, 
that  part  of  such  street  was  intoided  to  be 
used  and  part  not  The  purpose  ot  opening 
a  street  Is  that  It  may  be  traveled.  The  duty 
of  keying  it  In  a  nasonaUy  safe  ocmdltlon 
extoids  to  one  part  as  wdl  as  ^  another,  and 
on  prindpte  we  are  unable  to  see  why  It 
flhoold  escape  llobiUty  because  an  obstruc- 
tlon  causing  an  injury  was  placed  on  a  par- 
ticular porttoa  of  the  street  Instead  ot  some- 
where else.  Mmtgomery  v.  Wrl^t,  72  AJa. 
4U;  Saltmarsh  v.  Bow,  50  N.  IL  428.  The 
instruction,  however,  does  not  go  to  this 
teat,  and  there  to  evidence  that  the  part  of 
the  city  where  the  accident  occurred  was  ac- 
tually used  1^  the  public,  who  avoided  the 
post  by  going  around  it  If  the  obstruction 
complained  of  had  been  comparatively  tri- 
fling in  its  dimensions  and  character,  so  that 
It  was  doubtful  If  the  passing  over  it  of  the 
wheels  Of  a  v^lcle  would  occasion  any  In- 
jury, then  it  would  have  been  for  the  jury 
to  say,  under  proper  instructions,  whether 
permitting  It  to  continue  was  negligence  on 
the  part  of  the  city;  but  there  Is  nothing 
doubtful  about  the  obstruction  described  by 
the  witnesses.  We  do  not  think  that  the 
wheels  of  a  wagon  or  carriage  could  safely 
pass  o\er  a  post  8  by  8  inches,  or  even  less, 
firmly  Imbedded  in  the  ground  and  projecting 
above  the  surface  27  inches.  Knowingly  suf- 
ferlm?  such  obstruction  to  remain  in  a  pub- 
lic and  traveled  street  was  negligence  per  se, 
and  to  have  so  declared  It  would  not  have 
been  error. 

The  remaining  questiwi  arises  out  of  the 
giving  of  the  eighth  Instruction,  and  the  re- 
fusal of  defendant's  instruction.  In  dispos- 
ing of  this,  the  effect  of  the  ordinance  upon 
the  question  of  plaintiff's  contributory  negli- 
gence is  the  only  important  matter  to  con- 
sider. Tbe  proposition  submitted  by  defend- 
ant's counsel  is  that  "a  city  ordinance, 
passed  ta  pursuance  of  the  power  conferred 
-by  the  legislature,  has  tbe  force  of  an  ex- 


press statute,  and  every  violator  thereof  Is 
a  wrongdoer,  and  ex  necessitate  negligent  In 
the  eyes  of  the  law;"  and  he  argues  further 
that,  if  the  plaintiff  was  driving  over  the 
street  at  a  greater  rate  of  speed  than  six 
miles  an  horn*,  the  dty  owed  him  no  duty, 
and  contributory  negligence  was  conclusively 
established  against  him.  This  is  not  the  law. 
If  the  plaintiff,  while  driving  at  a  rate  of 
speed  In  excess  of  that  limited  by  the  ordi- 
nance, had  run  Into  and  Injured  some  other 
person  using  the  street,  the  evidence  that  his 
speed  was  illegal  mi^t  have  been  sufficient 
proof  of  neeligrace  as  against  him  in  the  first 
instance,  although  It  would  not  be  conclusive, 
and  it  would  not  excuse  the  contributory 
ne^lg^ice  of  the  penwn  injured.  Ckwley, 
Torts^  ^  Bd.)  80ii  Bvt  It  seems  to  be  quite 
well  Betaed  lliat  the  fact  that  one  Is  en- 
gaged In  violating  the  law  does  not  prevent 
him  from  recovering  damages  for  an  injury 
wblch  could  not  have  been  avoided  by  tiie 
exercise  of  ordinary  care,  unless  the  unlaw- 
ful act  ctrnMbnted  proximately  to  produce 
the  Injury.  2  Tlu»up.  Neg.  1161.  and  cases 
dted;  Beach,  Oontiib.  Neg.  f  257.  In  the 
case  of  Baker  v.  ForOand,  68  He.  190,  Ods 
precise  question  waa  daborately  dlscoBsed. 
ThOTe,  as  here^  ^  plainUlC  \to8  Injured  tn 
consequence  of  a  defect  in  a  street  while 
driving  over  it  The  ordinance  made  a  rate 
of  speed  greater  than  six  miles  an  hour  un- 
lawful. The  defoidant  contended  that  Die 
fact  that  plaintiff  was  In  the  act  of  violat- 
ing the  law  at  the  time  ot  the  injury  was  a 
bar  to  ihe  right  of  recovery.  The  jury  were 
instructed  In  that  case,  as  th^  were  In  this, 
that  defendant's  contributory  negligence  must 
be  found  by  them  Independently  of  the  mere 
fact  that  he  \^as  engaged  in  an  illegal  act 
The  court  held  that  while  the  violation  of 
the  ordinance  might  subject  the  offender  to 
a  penalty,  unless  tbe  commlsstou  of  the  act 
contributed  to  produce  the  injury,  the  neg- 
tigoice  of  tlie  defendant  was  "not  thereby 
excused;  and  stated  that  the  true  question 
was  whether  plaintiff  was  using  due  and 
reasonable  care  under  all  the  circumstances, 
or  whether  a  want  of  care  on  his  part  con- 
tributed to  produce  the  Injury.  Tiie  judg- 
raent  of  the  court  below  was  sustained. 

The  eighth  Instruction  states  the  law  ap- 
plicable to  this  case  correctly,  and.  Inasmuch 
as  the  instruction  asked  by  defendant  con- 
tains the  proposition  that  driving  along  the 
street  at  a  rate  of  speed  prolilblted  by  the 
ordinance  constituted  negligence  on  the  part 
of  plaintiff,  it  waa  properly  refused.  No 
error  appears  upon  the  face  of  the  record, 
and  the  judgment  must  be  affirmed. 


(3  Colo.  App.  408) 
JONKS  V.  SULLIVAN.  ' 
(Courts  of  Appeals  of  Colorado.  June  12,  1893.) 
Review  os  Appeal  —  Sdfpicienct  op  Evidence. 

Wliere  the  claims  of  each  party  to  an 
equitable  action  are  supported  by  the  testimo- 
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BT  <jf  one  vltnen  only,  whldi  la  In  direct  coit- 
flict,  and  wme  circnmatances  are  ihown  which 
seem  to  corroborate  defendant,  a  jadgmrat  fai 
his  favor  will  not  be  disturbed. 

Error  to  dtetrict  court,  Arapahoe  county. 

Action  by  Lucy  H.  Jones  against  Dennis 
SuUlvan  to  establish  a  trust  In  a  mining 
claim.  There  was  a  judgmoit  for  defend- 
wnt,  and  plaintiff  brings  error.  Affirmed. 

Robert  B.  Foot,  for  plaintiff  in  errw. 
Hugli  Bntlor,  for  defendant  in  oror. 

THOMSON,  J.  Several  onestlons  arepre- 
■ented  \xy  fb»  nooid  in  this  case,  only  one  of 
wfaiob  it  will  be  necessaiT  to  notice.  The 
plaintiff  bdow,  lAo  la  plaintiff  in  oror  here, 
allege*  tliat  on  June  23,  1870.  she  oonreyed 
to  the  defendant,  X>enni8  SuIllTan,  an  undi- 
vided cme-half  ot  tiie  Pototf  lode,  in  Nevada 
mining  district.  GUpln  coimty.  Oola.  the 
OMiBideratlOn  b^i^  that  defendant  would  en* 
dearw  to  effect  a  sale  of  the  property;  that 
afterwards,  on  August  14.  1876.  i^on  the 
ineteoie  by  him  that  he  conld  more  conven- 
iently adverse  the  application  for  United 
States  patent  of  the  Burronghs  extension 
lode,  wbidh  conflicted  in  Its  sorfftce  bound- 
aries with  the  Potoel.  If  the  ttUe  to  the 
whole  claim  was  In  him.  she  conveyed  to 
blm  the  remaining  one-half  of  the  Potost, 
he  agreeing  that,  when  the  adverse  was  made 
he  would  reconvey  this  half  to  her;  that  de- 
fendant, after  relocating  the  claim  as  the 
Kansas  lode,  sold  it  to  one  James  O.  Fagan, 
and  has  never  accounted  to  plaintiff  for  her 
Interest  In  the  property,  or  reconveyed  it 
to  her.  Some  other  matters  are  alleged,  but. 
as  they  have  no  conneeti<n  with  the  coa^ 
trollli^  question  In  ttie  caae^  It  la  unneoe** 
aary  to  state  them.  * 

Defendant  answers,  denying  the  considerar 
tlon  as  it  is  alleged  In  the  complaint,  and 
avera  tliat  he  purdiased  plaintiff's  Interest 
In  the  property  for  $500.  The  only  witnesses 
to  the  transaction  were  Aaron  M.  Jones,  the 
hurtiand  of  the  plaintiff,  through  whom,  as 
her  agent,  the  transfer  was  negotiated  and 
ocmsummated,  and  the  defendant  Jones* 
testimony  supported  the  complaint,  and  Sul- 
livan's the  answer.  Their  testimony  was  In 
direct  conflict.  There  were  some  drcimistan- 
ces  shown  which  seemed  to  corroborate  Sul- 
livan. Their  testimony  was  given  In  open 
court,  and,  after  hearing  It.  the  cotirt  gave 
Judgment  for  defendant 

The  Judge  before  whom  the  cause  was 
tried  possessed  advantages  for  Judging  of 
the  credibility  of  the  witnesses,  and  arriving 
ait  the  facts,  of  which  we  are  deprived.  He 
not  only  tieard  the  witnesses,  but  saw  the 
manner  and  bearing,  and  was  therefore  bet- 
ter qualified  to  dmw  c<Hrrect  oomduslcMU 
from  the  testimony  than  we  are.  The 
Judgment  la  not  manifestly  against  the 
wel^t  ot  the  evidence.  On  Hie  contniy, 
If  tbwe  la  a  preponderance,  we  ttilnk  It  la 
In  favor  of  the  Judgment  rmdendp  wlildi 
«r«  eaonot  da  othenrlae  than  affiroL 


(Ho 

(IS  Mont  MB) 
STATE  V.  OARROLL  et  al. 
(SttiReme  Coort  of  Montana.  July  31.  1803.) 

BOROUBT— EVIDKKCB  Ot  INTBNT. 

On  trial  for  burglary  with  intent,  as 
charged  in  the  indictment,  to  steal  an  overcoat, 
that  particular  intent  must  be  proroi. 

Appeal  from  district  court.  Ouster  county; 
George  R.  MUbnm,  Judge. 

Jf^n  Carroll  and  Edward  XivanB  wwe  tried 
for  burglary,  and  acquitted.  The  atate  ap- 
peals. Affirmed. 

The  ottinr  facta  fully  appear  In  tbe  toBow- 
ing  statement  by  DB  WITT,  J.: 

This  ia  an  appeal  the  stale  Tbe  de- 
fendants were  acquitted.  The  st^  except- 
ed to  an  Instruction  ^ven  by  ttie  court,  and. 
leserring  tlie  question  of  law  taken,  now 
prosecutes  this  appeal  Section  898,  Grim. 
Pr.  Act  'SbB  InfomuUlw  was  for  bnxigbuy. 
The  (di&rging  part  of  the  Indictment  is  as  fol- 
lows: "Oat  tbe  ssid  Jcdm  OarroU  and  Ed- 
ward Evans  did  then  and  there  the  store 
building  of  Isaac  Orsdi^  and  Herman  Or- 
seh^  folontously  break  and  enter,  wltt  the 
intent  the  goods  and  chattels  of  said  Isaao 
Orschel  and  Herman  Orsdid  tn  the  said  store 
btiUdlng  then  being  found,  and  more  pardcn- 
lariy  described  as  one  overcoat,  ot  the  value 
of  thirty  dollars,  felonloudy  and  burgfUrious- 
ly  to  steal,  take,  and  carry  away.**  The 
court  upon  the  trial,  among  other  butmo- 
tions,  charged  the  Jury  as  follows:  '"Hie 
court  Instructs  you  that  the  atate  must  prove 
that  the  defendants,  and  each  of  (hem,  had 
the  intent  to  steal  the  spedflc  coat  when 
entering  the  store.  •  •  •  If  one  defend- 
ant had  such  Intent  And  the  other  did  not. 
when  entering  said  store,  the  one  not  havinp 
such  intent  at  the  time  of  entering  should 
be  acquitted."  It  Is  this  tnstruction  whicli 
the  state  assigns  as  error. 

B.  I*.  Knowles,  O.  H.  Loud,  and  A.  1.  Has- 
fceU.  for  tbe  Stata   Mlddletun  &  Wit,  for 

respondents. 

DE  WITT,  J.,  <after  stating  the  facte.)  The 
counsel  for  the  state  ffled  an  elaborate  brief, 
supported  by  authorities,  to  the  effect  that 
in  proving  the  burglary  It  is  not  necessary 
to  prove  the  actual  commission  of  the  of- 
f«ise,  such  as  larcei^  or  robbery,  etc.,  which 
the  defendant  Intended  to  commit  when  he 
made  the  entering  or  breaking  of  the  build- 
ing, but  that  it  Is  only  necessary  to  prove  the 
defendant's  Intent  to  commit  one  of  the 
crimes  named  in  the  statute  when  he  made 
the  entry.  Territory  v.  WiUard,  8  Mont  3JS,21 
Pac.  Rep.  SOI.  But  that  Is  not  the  point  In  this 
case.  To  constitute  burglary  there  must  be 
the  entry  with  the  intent  to  commit  grand 
or  petit  larceny  or  any  felony.  Section  73. 
Grim.  Laws.  Hie  entering  and  such  Intent 
are  two  elements  going  to  oonstltnte  the 
fense  of  burglary.  Tnritory  v.  Duncan,  B 
M<Hit  478,  6  Pac:  Rep.  858;  Territory  v. 
Wmatd,  8  Mont  828,  21  Pac.  Rep.  SOL  lUs 
case  Is  determinable  by  observing  what  tai- 
teot  waa  charged  In  the  inf ormatAoiL  It  It 


Digitized  by  Google 


Mont.) 


HORSEY  r.  HELENA  CONSOLTDATED  WATER  CO. 


689 


found  that  the  intent  there  charged  was  to 
commit  the  petit  larceny  of  a  certain  over- 
coat. No  other  Intent  Is  chained.  The  in- 
formatl<ni  does  not  allege  the  intent  to  com- 
mit the  larceny  of  any  other  goods  whatever 
than  this  particiilar  overcoajt,  nor  does  It 
charge  the  intent  to  commit  any  felony.  If 
tlio  intent  to  steal  the  overcoat  were  absent, 
then  no  intent  to  commit  grand  or  petit  lar- 
ceny, or  any  felony,  is  charged  by  the  in- 
dictment. The  court  was  therefore  wholly 
correct  in  charging  that  under  this  Indict- 
ment, alleging,  as  it  did,  no  intent  whatever, 
except  to  commit  the  larceny  of  the  overcoat, 
each  particttlar  intent  mnst  be  proved  In  or- 
der to  convict  the  defendants.  Tbe  Jndg- 
ment  is  theref  affirmed. 

PEMBBETON,  O.  J.,  and  HABWOOD,  J., 
omcur. 


03  Hoot  my 

HORSKT  et  a1.  t.  HELENA  CONSOLIDAT- 
KD  WATER  CO. 

(Supreme  Court  of  Ifontana.  Jaly  17.  1893.) 

PLKtDINO — AssUHPTIOir  Or  COSITUCT— ViXDABUE 

CoNstDEKATioN  — iKJtmcnozt  —  Sbdttino  Orw 
Water  Supplt. 

1.  A  complaiat  wliieh  alleges  that  plaintiff 
made  a  contract  with  a  water  company  to  fur- 
nish It  with  water  for  a  certain  pOTiod,  and 
that  the  company  sold  its  rights  in  con- 
tract to  defendant,  who  "assnmed"  the  con- 
tract, and  "substituted  itself  for  the  old  com- 
pany," furnished  water,  and  collected  rates, 
sufficiently  alleges  an  assumption  of  the  con- 
tract on  the  part  of  defendant. 

2.  An  allegation  that  defendant  collected 
the  price  and  water  rates  mentioned  in  the 
contract  discloses  a  valaable  consideration  for 
the  assumption  of  the  contract. 

3.  An  injunction  will  he  to  enjoin  a  water 
comnaur  from  breaking  its  contract  to  supply 
water  to  a  brewery,  when  turning  off  the  water 
would  atop  the  brewing,  destroy  a  large  qaantl- 
ty  of  malt,  and  injure  the  brewers'  trade. 

Appeal  from  district  conrt,  Lewis  and 
Clarice  county;  Horace  R.  Buck,  Judge. 

Application  for  an  injunction  by  Horsky, 
Miller  &  Co.  against  tbe  Hdena  Consolidated 
Water  Company.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Reversed. 

Toole  &  Wallace,  for  appellants.  McCoa- 
odl,  Qayberg  ft  Gunn,  for  respondeiit 

PBMBBRTON.  O.  J.  tills  Is  a  salt  fbr 
ln]unctl(ML  The  facta  stated  In  the  com- 
pl^ttt  are  snbatantlnlly  as  ft>llowa:  Appel- 
lants, (plaintiffs  b^ow,)  Horsky,  Miller  ft 
Oo.,  the  owners  of  a  laif^  Ivewery,  and  hav- 
ing a  valuable  patronage  and  custom  to 
which  they  steadily  supplied  the  product  of 
their  brewery,  made  a  contract  on  Fetonary 
16,  1887,  with  one  George  F.  Woolston,  to 
furnish  water  for  a  term  of  10  years,  for 
brewing  and  oilier  purposes,  at  stipulated 
rates,  tlupag^  a  system  of  water  mains  to 
be  Inillt  by  the  latter  in  the  dty  of  Helena. 
Wofdsbm  organissed  on  March  6»  1887,  a  cor- 

T^p.nal4^-44 


poratlon,— Helena  Water  Company,— to  whl<ai 
he  sold  all  of  his  right  in  the  above-mentioned 
contract  and  the  contract  itself  for  a  valuable 
consideration  paid  by  this  company,  which 
received  and  accepted  the  contract,  and  at 
once,  on  the  date  last  named,  entered  on  Its 
performance,  began  furnishing  water  through 
the  system  of  piping  attove  mentioned,  with 
which  plaindfFs'  private  pipe  connected,  and 
continued  to  fully  perform  and  discharge  the 
contract  until  the  year  1890,  when  it  sold  Its 
entire  assets,  including  the  franchise,  to  the 
defendant  company;  whereupon  the  defendant 
assumed  and  accepted  this  contract,  substi- 
tuting itself  for  the  first-named  company  in 
the  contract,  and  continued  to  comply  with 
the  terms  of  said  contract,  1.  e.  to  permit 
plidntiffs  to  take  and  use  the  water  througii 
the  system  of  mains  and  pipes  above  men- 
tioned, and  to  collect  therefor  under  it,  tmtil 
January  24,  1891,  whoi  It  refused  to  longer 
recognize  the  ctrntract.  and  was  about  to  cut 
off  entlr^  the  water  supply  from  i^aintlffs' 
private  i^ims,  because  plaintiffs  refused  to 
pay  prices  thw^or  above  the  c<mtract  rates; 
and  that,  If  the  wftter  were  so  to  be  turned 
off  it  would  stop  plaintiffs  from  brewing, 
inv(dve  tite  destruction  of  large  malt  supplies, 
prevoit  Uiem  from  supplying  their  custom- 
ers, and  cause  a  loss  <tf  their  trade,  tm  ac- 
count <tf  which  ptalntUTs  son^t  and  ob- 
tained a  prdlmlnary  lnjunctl<m,  restraining 
the  defmdant  company  from  abutting  off  the 
water.  The  seecmd  cause  at  action  sets  forth 
the  same  fticts  as  Uie  first,  with  the  further 
fact  that,  on  the  day  when  the  defoidant 
company  repudiated  the  contract,  both 
Woolston  and  the  Hdena  WatM-  Company 
were  inaolvmt,  which  said  Insolvency  arose 
after  the  date  wtuai  the  defendant  assumed 
the  contract  <m*its  pundiase  from  the  Hel- 
ena Water  Company;  that.  If  defendant  had 
repudiated  the  contract  at  the  ttme  of  Its 
said  purchase,  plalntltTs  could  have  Indemni- 
fied themselves  against  Woolston  and  the 
Hdena  Water  Company  for  its  breach,  but 
are  now  ntteriy  unable  so  to  do;  and  that 
thdr  fiUlmre  to  do  so  was  brought  about  by 
their  reliance  upcm  this  assumption  of  the 
contract  by  the  defmdant  To  the  com- 
plaint the  respondent  Interposed  a  general  de- 
murrer. The  court  below  sustained  tbe  de- 
murrer, and,  the  appellants  electing  to  stand 
on  th^r  complaint,  judgment  was  rendered 
in  favor  of  respcmdent  for  costs.  Fnmi  this 
Judgment  this  appeU  Is  prosecuted. 

The  principal  error  complained  of  is  the 
action  of  the  trial  court  in  sustaining  tbe 
demurrer  to  the  complaint.  It  will  be  ob- 
served that  the  complaint  alleges  that  In  the 
year  1890  the  respondent  assumed  and  ac- 
cepted a  certain  contract,  then  and  thereto- 
fore in  force  between  the  appellants  and  the 
Helena  Watw  Company  for  furnishing  wa- 
ter to  the  appellants  by  said  Helena  Water 
Company.  That  part  of  the  complaint  which 
alleges  such  assumption  and  acceptance 
respondent  of  said  contract  between  the  ap- 
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pdlanta  and  the  Hdena,  Water  OompoziT, 
after  rtferrfns  to  the  orgajilzation  of  the 
Hdma  Water  Oompany,  is  as  follows:  "And 
that  th«reafter,  Uw  said  defendant  company 
having  ao  purchased  the  aala  property,  as- 
sets, and  rights  of  the  said  Helena  Water 
Company,  and  from  the  date  of  the  aald 
last-named  transfer  and  purchase  hy  the  said 
defendant  company,  it,  the  d^mdant  oom- 
pany, assumed  the  said  contract,  accepted  the 
same,  entered  upon  the  faithful  performance 
thereof  In  accwdance  with  Its  terms,  substi- 
tuted Itself  for  the  Helena  Water  Oompany 
therein,  began  forthwith  to  furnish,  and  con- 
tinued, without  Interruption,  to  furnish,  wa- 
ter  under  and  In  accmxlance  with  the  terms 
of  said  oontraet,  as  the  Helena  Water  Com- 
pany had  t>efore  It,  and  to  collect  for  the  wa- 
ter so  furnished  from  time  to  time  the  con- 
tract price  for  the  water  so  furnished,  col- 
lecting thereotor  under  and  on  account  of 
the  aald  contract  from  these  plaintiffs,  and 
has  continued  so  to  do  and  to  comply  with 
the  terms  of  the  said  contract  until  the  24th 
day  of  January,  1891."  Does  the  complaint 
state  facts  sufficient,  if  proved,  to  show  an 
assumption  and  acceptance  of  the  contract 
between  the  Helena  Water  Company  and  the 
appellants  by  the  re^ou^ent?  In  Wiggins 
Ferry  Co.  T.  Ohio  &  M.  Ry.  Co.,  142  U.  S. 
40S,  12  Sup.  Ct  Rep.  188,—  a  case  Involving 
facta  and  ptinciplee  analogous  to  the  case  at 
bar,— the  court  says:  "It  is  not  necessary 
that  a  party  should  deliberately  agree  to 
be  bound  by  the  terms  of  a  contract  to  which 
he  Is  a  stranger.  If,  having  knowledge  of 
such  contract,  he  deliberately  enters  into  re- 
lations with  one  of  the  parties,  which  are 
only  consistent  with  the  adoption  of  such  con- 
tract. If  a  person  conduct  himself  in  such 
manner  as  to  lead  the  other  party  to  believe 
that  he  has  made  a  contract  his  own,  and 
bis  acts  are  only  explicable  upon  that  theory, 
he  will  not  be  permitted  afterwards  to  repu- 
diate any  of  his  obligations."  It  will  be 
seen  that  the  complaint  in  this  case  not  only 
alleges  the  performance  of  acts  by  respond- 
ent only  consistent  with  the  adoption  of  the 
said  contract  between  the  appellants  and  the 
Helena  Water  Company,  but  it  alleges  that 
the  respondent  "assumed"  said  contract,  and 
"substituted  itself  for  the  old  company." 
In  this  respect  we  think  the  complaint  states 
facta  sufficient  to  constitute  a  cause  of  action. 
It  Is  urged  by  respondent  that  the  com- 
plaint does  not  disclose  a  valuable  consid- 
eration for  the  assumption  of  said  contract 
by  rcspoutlynt.  The  eontmct  bt'twt'en  the 
appellants  and  the  Helraa  W&ter  Company 
Is  attached  to  the  complaint,  and  made  a 
part  thereof.  The  consideration  thereof  la 
therein  named  and  the  water  rates  stated. 
The  complaint  alleges  that  the  respondent, 
having  assumed  the  contract  between  the 
Helena  Water  Company  and  appellants,  fur- 
utshed  water  thereunder,  and  collected  the 
price  and  rates  therein  mentioned  appel- 
lants tor  a  oooslderable  length  of  time. 


We  Chink  this  sufficiently  dlsdoses  a  raluaUc 

OHurideiatlon. 

It  Is  contended  respondent  that  app^ 
butts'  rnnedy.  If  th^  have  any.  Is  at  law. 
and  not  In  eqnlty.  We  do  not  agree  wltt 
this  position.  We  think  the  facts  stated  in 
the  oMnplaint,  which  are  confessed  by  the 
demurrer,  mtille  the  appellants  to  InToke  the 
eqnit7  jurtsdlctlmi  ot  the  court,  and  to  tlia 
negatlTe  and  i^ventlTe  rdtef  of  InJunctlfm. 

There  are  other  questions  raised  In  the  ar- 
gument of  this  case^  but  we  think  they  per- 
tain to  the  trial  of  the  cause  upon  its  merits, 
and  that  a  consideration  of  them  at  this  time 
by  this  court  would  be  prematiuv.  We  ate 
of  the  opinion  that  the  Judgment  of  the 
court  below  should  be  reversed,  nnd  It  Is  so 
ordered,  and  the  cause  Is  remanded,  with  In- 
structions  to  overrule  the  demurrer. 


(U  Mont  H8) 

STATE  v.  LEB. 

(Snpreme  Conrt  of  Montana.    July  31,  1803.) 

Criminai,  Law— Abbbnce  or  WiTMssa- Bvidbmcb 
AT  Pbiumixaut  Hbauho  —  CoNBTncnoxAL 
Law. 

On  a  trial  for  larceny,  the  prosecutlDg 
witness  being  absent  from  the  state,  the  com- 
mitting mainstrate  was  allowed  to  testi^  as  to 
his  evidence  on  the  preliminary  hearing.  HtU 
error,  under  Const,  art.  3,  |  Itl,  providing  that 
the  accused  shall  have  the  right  to  meet  the 
witnpaaes  face  to  face,  and  Crim.  Pr.  Act,  {  9, 
providing  that  the  accused  Bball  be  entitled  to 
be  confronted  with  the  witocsses  against  him. 

Appeal  from  district  court,  Missoula  coun- 
ty; Frank  H.  Woody,  Judga 

Virgie  Lee  was  convicted  of  grand  lar- 
ceny, and  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  f(d- 
lowing  stetement  by  DE  WITT,  J.: 

The  appellant,  the  defendant,  appeals  from 
a  Judi,'ment  rendered  upon  a  conviction  on 
the  charge  of  grand  larceny.  Upon  the  trial 
the  prosecuting  witness  was  absent  Hit* 
name  was  Charles  PetersoiL  He  was  tb«) 
person  who  owned  the  money  which  was 
the  subject  of  the  larceny,  and  from  whose 
possession  tt  was  taken.  The  stote  offered 
testimony  to  show  that  said  Peterson  was 
not  within  the  jurisalctlon.  John  Nelson,  a 
witness  for  the  state,  produced  a  letter, 
which  he  Identlfled  as  the  handwriting  of 
Peterson,  written  from  San  Francisco,  In 
which  said  Peterson  stated  he  was  going 
to  Atistralla  at  once,  and  would  sail  before 
the  letter  would  reach  its  destination.  Hie 
state  also  produced  a  subpoena  for  said  Pe- 
terson, with  Its  return  to  the  effect  that  said 
witness  could  not  be  found.  Hie  court  then 
held  that  the  absence  of  the  witness  was 
sufficiently  shawn  to  allow  the  admission  of  the 
evidence  given  by  that  witoess  agaliiat  thcde- 
f^dant  upon  a  prt^limlnary  examination  npon 
this  charge,  h^d  by  the  magistrate  The  testi- 
mony of  this  witness  Peterson  was  not  taken 
in  writing  before  the  magistrate,  J.  M. 
Evans,  Esq.  He  testified  that  be  wo  the 
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qif«l8trate  wbo  beld  the  preliminary  «e- 
nmlnaUon  of  thia  defendant  charged  with 
the  offense  of  grand  larceny,  for  which  she 
was  then  being  tried.  He  testified  that  this 
witness  Peterson  testliled  on  that  examina- 
tion; that  the  defendant  waa  present  in 
court  at  the  time,  and  was  represented  by 
ooonad.  Bvans  said  that  he  had  a  gsa- 
«al  recoDectUHi  of  tiie  evidence  given  be- 
fore bim  by  the  witness  Peterson.  Tba 
court  then  allowed  said  Evens  to  recite  from 
his  memory  what  the  witness  Peterscm  had 
tsatlfled  b^ore  htm,  said  Evans,  on  tne  pre- 
llmtnaiy  eramlnaitloo.  Tbe  teadmony  of 
Peterson,  which  Evans  so  recited,  was  as 
to  the  material  fhcta  of  the  larceny.  To  all 
these  proceeding  the  defendant,  bj  her 
connsri.  duly  objected  that  ifae  testimoiqr 
given  agnlnst  defoidant  was  hearsay  testt 
mony,  and  should  not  be  narrated  by  the 
wltueaa  Evans,  bat  tiiat  the  defendant  la 
entitled  to  be  faced  by  the  witness  Peterson. 
The  objections  were  overruled.  The  testi- 
mony was  given  as  above  recited,  and  tbe 
defendant  was  convicted.  The  allowance  of 
this  testimony  of  Eivans  is  presented  tlie 
iippellant  as  errw. 

Murray  &  Musgrave,  for  appellant    H.  L. 
Ivnowles  and  "H.  J.  Haskell,  for  tbe  State. 

DB  WITT,  J.,  (after  stating  the  tacts.) 
dection  10,  art  8,  of  tlw  omsUtntlon,  Is  in 
part  as  fbUows:  "In  all  criminal  prosecutions 
the  aooused  shall  liave  the  ii|^t  to  appear  and 
defend  In  person  and  by  oounsd;  to  demanH 
the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to  face." 
We  And  In  the  criminal  practice  act  the  fol- 
towing  provisions:   "Me.  a  m  a  criminal 
action  the  defendant  ia  entitled:   •   •  • 
Third,  to  produce  witnesses  in  hSa  behalf, 
and  to  be  confronted  with  witnesses  against 
liim,  In  the  presenoe  of  the  court"   In  this 
case  thia  constitutlomil  and  statutory  right 
of  d^cDdant  was  vrtwUy  denied.   As  ap- 
pean  in  the  statement  of  the  cane  above, 
uat«ial  evidence  was  produced  agtinst  tiie 
defendant,  not  from  the  month  of  the  wit- 
ness of  the  facta,  (which  witness  was  out 
of  the  joilBdictlon,)  but  from  tbe  moutii  of 
a  witness  who  purported  to  relate  his  gen- 
eral recoflectlon  of  what  Che  witness  of  the 
flacts  had  teetlfled  on  tiie  prellmbiazy  hear- 
ing befne  the  committing  magistrate^  ^nw 
prOTlslons  of  tiie  eoDstttution  and  the  sta^ 
ate  above  dted  seem  to  hare  been  over> 
looked.   Section  10,  art  8,  Oonat;  section 
8,  Crim.  'Pr.  Act   The  state  makes  no  ap- 
pearance, and  files  no  brief  In  this  case^ 
Ajnong  other  authorities  presented  ap- 
pdlant  we  note  as  particnlu'Iy  In  point  as 
to  ttielr  fftcts  tile  following:    Bergen  v.  Peo- 
ple 17  m.  426;  n.  &  r.  Angell,  11  Fed.  Bep. 
34,    Hie  Judgment  Is  reversed,  and  the  ease 
Is  remanded  for  new  trIaL 

PBMBSBIOZ),  a  1«  and  HAB.WOOD. 
coarnr. 


(*  rtali,  1&4) 
BENSON  V.  ANDERSON  et  sL 
(Supreme  Ooort  of  Utah.  June  0,  188&> 
Appbal— MonoN  to  Dibuibs  —  FuLvas  ro  Wum 

UHDBRTAKI5S. 

Comp.  Laws,  |  8636,  requires  an  nn- 
dertaUng  ■■  a  eimdltkHi  precedent  to  an 
appeal.  Section  8650  provides  tliat  an  ap- 
peal may  be  dismissed  where  no  safficient 
andertaklng  la  given.  Act  March  10,  1892, 
i  1,  provides  that  any  person  may  commenes 
a  ciril  action  without  giving  security  or 
making  a  depoHit  fee  by  making  an  affidavit 
that  be  is  not  able  to  bear  the  expenses  of 
the  actiOD,  and  is  justly  i^ntltled  to  the  reli^ 
sought  field,  that  Act  1802  did  not  antiiorfae 
the  filing  of  such  an  affidavit  la  place  of  an 
undertaldng  on  appeal. 

Appeal  from  district  eonrt  Weber  eoonty; 
James  A.  Miner,  Justice. 

Action  by  Sophia  V.  Benson  against  Nich- 
olas Anderson  and  othera.  Judgment  for 
def^dants.  Plaintiff  appeals.  Defendants 
moved  to  dismiss  the  appeal,  on  the  ground 
that  no  undertaking  was  filed.  Appeal  dis- 
missed. 

HqJoney  ft  Fntins,  fbr  appdlant  mm- 
ban  ft  AOison  and  B.  Howell  Jones,  for 
reepondents. 

SMITH,  J.  Jn  ttfis  ease  a  motim  Is  mqjde 
to  dismiss  the  appeal,  for  tbe  reason  that  no 
nndertaklng  on  appeal  baa  been  given.  An 
Inspeotion  of  tbe  transcript  on  file  shows 
that  no  undertaking  bas  4>een  filed,  but  an 
affidavit  has  been  filed  in  tbe  office  of  the 
clerk  of  the  district  cotort  which  was  no 
doubt  Intended  to  take  tiie  idaoe  of  an  un- 
dertaking. The  material  part  of  the  affi- 
davit la  as  follows:  *T  do  solemnly  swear 
that  I  am  not  able  to  bear  tiie  expenses  of 
this  action  on  appe^  which  I  sin  about  to 
talw  to  the  supreme  court  of  tiie  territory  of 
0tah,  and  titat  I  am  Jnat^  entltied  to  the 
r^ef  Bon{^^  to  the  best  of  my  bellet" 
Then  follows  a  atatemoit  that  this  affidavit 
is  made  by  virtue  'of  the  act  of  the  terri- 
torial legislature  of  1882,  approved  Mandi 
10, 1882,  and  found  ml  page  1S7  of  the  pub- 
Usbed  laws  of  the  last  session.  Ibe  first 
section  of  the  act  of  the  legislature  referred 
to  Is  as  follows:  ^That  any  person  may  com- 
mence a  dvll  action  without  giving  security, 
or  making  a  deposit  fee,  by  taking  and  sub- 
scribing the  following  oath  In  writing:  'I, 
A  B.,  do  solemly  swear  that  I  am  not  able 
to  bear  the  expenses  of  the  action  which  1 
am  about  to  commence,  and  that  I  am  Jastiy 
entiOcd  to  the  relief  sought,  to  tiie  "best  of 
my  belief.* "  The  second  section  provides 
tiiat  the  offloers  and  witnesses  shall  perform 
their  services  as  in  other  eases.  The  third 
section  provides  that.  If  It  shall  appear  that 
the  oath  was  lurobably  untrue,  the  action 
shall  be  dismissed.  Tbe  fourth  section  pro- 
vides that,  if  the  plabitiff  falls  hi  his  action, 
the  Judgment  shall  be  entered  as  in  otiber 
eases. 

Does  this  statute  anthoriae  this  affidavit  to 
be  filed  In  Ilea  of  an  appeal  bondT  We 
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think  DOt,  for  the  toMoyrtng  reasons:  (1> 
Only  the  plalutlfl  Is  aUowed  to  file  lu 
whUa  eltber  parly  may  appeaL-  (2)  It  Is 
only  allowed  in  Ilea  of  the  deposit  or  aecn- 
ilty  for  the  oommencement  of  an  action.  (8) 
It  Is  Intended  only  to  gire  a  party  an  op- 
portunity to  obtain  Judgment  In  the  district 
court,  and,  if  he  falls,  then  Judgment  Is  to 
be  entered  against  bim  as  In  other  cases. 
<4)  Appeals  are  statutory,  and  the  right  to 
appeal  does  not  exist,  except  by  virtue  of 
statutory  law;  and  then  It  is  subject  to  all 
the  restrictions  prescribed  by  that  law.  See 
Tyler  t.  Connolly,  66  Cal,  28,  2  Pac  Bep. 
414;  Blum  T.  Brownstone,  60  Cal.  293.  Sec- 
tion 3636  of  the  Compiled  Laws  of  Utah  re- 
quires the  nndwtaklng  as  a  oondttlon  pre- 
cedent to  the  appeal  becoming  effective  for 
any  purpose.  Section  3650,  in  effect,  pro- 
vides that  the  appeal  may  be  dismissed 
where  no  sufflnlent  undertaking  Is  given.  No 
undertaking  has  toeen  ^ren  In  this  cose. 
The  affidavit  is  not  authorized  by  the  stat- 
nte  relied  on.  and,  for  the  reasons  stated, 
the  appeal  should  be  and  Is  dismissed. 

ZANB,  a  J.,  and  BARTOH,  J.,  conoor. 


<9  Utah.  1«S) 

LINDERBEBO  T.  CRESCENT  MIN.  C0.» 
(Supreme  Court  of  Uuh.  June  22,  1893.) 

ACTIOK  AOAIK8T  MlNI  OWMER  —  InJDRT  TO  £u> 
PLOTS— EviDBSOB-rWSIOHT  AHD  SOrrtOIBHOT— 

Rib  Ossta 

1.  In  an  action  for  personal  injuries  re- 
ceived by  plaintiff  while  working  in  defendant's 
mine,  it  api>eared  tbat  plaintiff  was  taken  to  an 
hotd.  and  on  arriving  there,  about  half  an  hour 
after  the  accident,  the  foreman  of  tbe  mine 
came  In,  and  said,  "How  did  thla  happen?" 
whereupon  a  miner  who  was  with  plaintiff  said 
that  rock  came  clown  the  raise,  and  stniok 
him.  Held,  that  tbia  statement  was  admisalble 
aa  part  of  the  res  gestae. 

2.  In  an  actioa  against  a  mlnlag  companj 
for  personal  injuries  received  by  plalntilz  by 
rock  failing  down  a  manway  In  which  be  was 
working,  where  plaintiff  claimed  that  the  fall 
of  rock  was  cauaed  by  blasting  in  a  tannel 
which  wna  being  extended  towards  the  man- 
way,  evidence  as  to  the  length  of  time  which 
was  required  to  complete  the  tunnel  after  the 
accident  was  admissible  as  bearing,  on  the  prox- 
imity of  the  biastiug  to  where  [4aintiff  was 
at  work. 

3.  In  an  action  against  a  mining  company 
for  injuries  received  by  plaintiff  through  rock 
falling  down  a  manway  in  which  he  waa  at 
work,  it  appeared  that  the  fall  of  rock  vould 
have  been  prevented  by  propHr  precantiona  on 
defendant's  part;  that  plaintiff  waa  ordered  to 
work  in  this  manway,  though  it  waa  not  part 
of  bis  duty  to  do  ao;  and  tbitt  the  foreman 
knew  that  the  place  was  unsafe  for  one  unac- 
customed to  work  there.  There  waa  evidence 
that  the  fall  of  rock  was  caused  by  blasting  in 
a  neighboring  tunnel,  of  which  no  warning 
was  given,  and  plaintiff  waa  unaware  of  the 
proximity  of  this  tannel.  Udd,  that  a  verdict 
for  plaintiff  was  jostiBed. 

Appeal  from  district  court.  Salt  Lake 
county;  T.  J.  Anderson,  Justice. 

Action  by  John  Gus  Llnrterborg  against 
the  Crescent  Mining  Company.  From  a 

*  Bahearing  pending. 


Judgment  tor  platntU^  dcAndant  appealu 

Affirmed. 

Zane  &  Putnam,  for  appdlaat  Brown  M 
Hoideraon,  for  re^ondoit 

BABTGH.  J.  In  this  ease  tlie  plaintiff 
seeks  to  recover  damages  for  personal  liir 
Jiuy  received  while  in  the  employ  of  the  de- 
fendant company.  He  claims  that  he  was 
employed  as  a  latwrer  and  carman;  tbat, 
as  such.  It  was  no  part  of  his  duty  to  go 
Into  the  winzes,  raises,  or  stopes;  that  the 
foreman  of  the  defendant  ordered  him  to 
go  Into  a  raise,  and  clean  out  some  material, 
which  be  did;  that  the  raise  was  InsufB- 
clently  timbered,  but  he  was  not  aware  ot 
Its  unsafe  condition,  not  having  been  ao 
qualnted  with  the.  locality;  and  that, 
through  tbe  negligence  of  the  defendant  In 
having  the  raise  insulflclentiy  timbered,  and 
without  fault  of  the  plaintiff,  the  ground 
above  him  caved  and  fell  upon  him,  know- 
ing him  down  the  manway,  and  broke  his 
leg,  which  was  afterwards  amputated,  be- 
cause of  the  Injury.  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  a» 
sessed  his  damages  In  the  sum  of  y2JS00. 
The  d^«idant  regulaiiy  appealed  to  this 
court 

It  appears  from  the  evidence  that  the 
plaintiff  was  employed  by  the  defendant 
in  one  of  Its  tunnels,  as  a  common  laborer 
or  carman;  that,  in  the  tunnel  In  which  the 
plaintiff  was  employed,  there  was  an  up- 
raise, which  at  the  time  of  the  accidoit  ex> 
t«ided  upward  at  an  angle  of  about  75  de- 
grees, the  distance  of  about  160  feet,  and 
was  still  being  extended;  that  the  raise  con- 
slated  of  two  compartments,  separated  by 
a  lumber  partition,  one  of  whldi  compart- 
ments was  used  as  a  manway,  and  the 
other  for  shooting  ore  and  waste  matwlal 
down  to  the  ttmnd  level;  that  It  was  the 
du^  of  the  plaintiff  to  keep  the  chute  dean 
and  load  cars;  that  the  raise  waa  timbered 
with  la^ng  of  half-round  split  timbers, 
ruoning  up  and  down,  and  on  the  hanging 
wall  It  was  put  reasonably  close  together, 
but  on  the  foot  wall  the  lagging  was  so 
placed  as  to  only  cover  about  two-thirds  of 
the  surface;  that,  before  the  accident,  a 
miner  in  the  chute  ordered  the  plaintiff  to 
come  up  the  manway  to  assist  him  In  fix- 
ing the  chute;  that  he  hesitated,  and  asked 
the  foreman  If  he  must  go.  whereupon  the 
foreman  directed  him  to  go;  that  he  then 
went  up  about  30  feet,  and  began  to  assist 
the  miner,  when  some  loose  dirt  came  down, 
putting  out  his  light,  and  a  piece  of  rock 
struck  him.  knocking  bim  off  from  the  lad- 
der, and,  falling  to  the  bottom  of  the  man- 
way,  he  received  the  injury  complained  of; 
that  at  thla  time  the  defendant  was  nmning 
a  tunnel  to  connect  with  this  upraise  at  a 
point  above  where  the  plaintiff  and  miner 
were  at  work,  the  face  of  the  tunnel  being 
I  within  20  feet,  and  ao  near  that  blasting 
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mifilit  canse  dlstarbance  In  the  npralse;  that 
no  precaution  bad  been  taken  to  guard 
against  this,  and  the  plaintiff  was  not  aware 
of  the  approach  of  the  tmmel,  nor  of  any 
unsafe  condition  of  the  lag^g  In  the  up- 
raise; that  the  accident  happened  about  the 
time  the  miners  quit  work;  that  it  Is  usual 
for  them  to  put  In  blasts  just  before  quitting 
time;  and  that  plaintiff  la  a  man  of  quite 
Umlted  knowledge  and  tmderstandlng.  A 
part  of  the  plaintiff's  teatlnMHiy  at  the  trial, 
as  disclosed  the  abstract,  is  as  A^ows: 
"It  was  Jnst  about  quitting  time;  men  com- 
ing off  tbe  shift  The  boss  said,  'What 
did  jon  shoot  before  time  forf  One  miner 
npoika  up  and  said,  *We  didn't  shoot  before 
time.'  This  was  a  few  minutes  after  the 
accident.  Then  imt  me  in  a  slel)^ 
and  took  me  down  to  Park  CII7.  Tbey  took 
me  to  the  hotel,  and  laid  me  on  the  office 
floor.  The  foreman  came  In,  and  said.  How 
did  this  happen?*  The  miner  who  wait 
with  me  said,  'Bock  came  down  the  raise, 
and  strudc  hfan.'  This  conreraatlon  took 
place  when  I  got  to  Park  Olty;  wlthfn  25 
minutes,  I  guess.  It  Is  three  miles,  I  think, 
thwe  flie  short  way."  That  part  of  the  con- 
Teisation  which  occnrred  at  Park  City  was 
admitted,  over  the  objection  of  connsel  for 
the  appellant  that  It  was  not  a  part  ct  the 
res  gestae.  Other  evidmce  tends  to  sdiow 
that  it  was  45  minutes  after  the  accident 
occurred  whoi  this  cfmrersatlon  took  idace. 

Counsel  for  appellant  Insist  that  this  cyU 
dence  was  incompetent  and  immaterial. 
It  was.  the  duty  of  the  defendant  to  use  rea- 
sonable  care  and  prudence  in  timbering  and 
wolfing  its  mlne^  and.  If  It  failed  to  do  Its 
duty  In  this  respect  Ihen  it  mnst  be  held 
liable  for  Injury  to  Its  employes.  If  the  up- 
raise was  so  timbered  as  to  allow  rock  and 
other  material  to  fall  through  tlie  lagging, 
and  down  the  manway,  then  the  erldenoe 
complained  of  would  have  a  tendency  to 
show  that  fact,  and  also  a  want  of  due  care 
and  prudence  on  the  part  of  tbe  defend- 
ant, and  would  be  material.  To  entitle  the 
declaration  of  an  employe  to  admission  as 
evidence  against  his  employer,  they  must  be 
BO  connected,  as  to  time  and  circumstance, 
as  to  form  a  part  of  tbe  main  fact  over 
which  the  controversy  has  arisen,  and  to 
preclude  the  probability  of  design  on  the 
part  of  the  person  making  them.  No  rule 
has  yet  been  established  defining  the  precise 
length  of  time  within  which  such  declara- 
tions must  be  made  after  tbe  accident  to 
become  a  part  of  the  res  gestae.  If  they 
were  to  be  excluded  because  of  not  being 
exactly  contemporaneous  with  the  main  fact, 
few  cases  of  aocldents  would  arise  In  which 
they  would  be  admitted;  for.  In  such  cases, 
the  declarations,  which  Illustrate  the  cause 
and  manner  of  the  happening  of  the  acci- 
dent, are  nearly  always  made  after  It  has 
happened.  That  the  happening  of  the  acci- 
dent and  the  declaration  must  be  directly 
connected  Is  evldrat   The  dedaratl<m  must 


hare  been  caused  by  and  grown  out  of  the 
fact,  but  the  lapse  of  time  that  may  Inter- 
Tene,  and  still  make  the  declaration  a  part 
of  the  res  gestae,  will  always  be  a  matter  of 
omslderatlon  In  this  class  of  cases.  It  must 
always  depend  <hl  the  drcumstances  of  eadi 
particular  case.'  A  declaration  may  be 
made  Immediately  upon  the  happening  of 
an  aoddent,  and  yet  in  such  manner  and  nn* 
der  snch  ^drcumstances  as  to  exclude  it;  as 
where  It  18  made  by  an  empltqre  to  a  person 
who  is  a  stningOT  to  the  business  of  the  em- 
idoyer,  and  in  no  relation  with  him,  or  It 
may  be  made  a  oonslderaMe  time  after  the 
main  tact,  and  yet  be  so  oonneoted  ^th  it 
and  made  under  such  drcmhstances  as  to 
form  a  part  of  It,  ami  then  it  will  be  admls- 
Blhl&  In  Luby  t.  Ballroad  Go.,  17  N.  T. 
13t,  a  horse  car  was  ran  against  the  plain- 
tiff, and  she  was  Injured.  The  car  having 
been  stopped,  a  policeman  arrested  the 
drtrer,  and  on  the  trial  the  policeman,  was 
permitted  to  testify,  imder  exception  fk  de- 
fendant, that  upon  arresting  the  driver,  as 
be  was  getting  off  tbe  car,  he  asked  him 
why  be  -did  not  ttap  the  car,  to  wblcti  tbe 
driver  replied  that  the  brake  was  out  of 
order.  It  win  be  obsured  that  this  state- 
m&at  was  made  to  one  who  vnta  a  stranger 
to  the  defendant's  budness,  probably  to  ex- 
cuse Ida  own  neglect,  and,  althon^  it  was 
made  Immediately  after  the  acddat  had  oc- 
curred, the  court,  htddlttg  the  admission  of 
this  testimony  to  be  error,  said:  "But  the 
fact,  if  tnie^  could  not  be  proved  In  this  man- 
ner. The  declaratlcm  was  no  part  of  the 
driver's  act  for  which  the  defendants  were 
sued.  It  was  not  made  at  the  time  of  ttie 
act,  so  as  to  |^ve  It  quality  and  character. 
Tbe  alleged  wrong  vras  complete,  and  the 
driver,  when  he  made  the  statement,  was 
only  oideavoring  to  accoimt  for  what  he 
had  done.  He  was  manifestly  excusing 
himself,  and  throwing  the  blame  on  his 
prlndpals."  In  the  case  of  Harriman  v. 
Stowe,  57  Mo.  93,  the  plaintiff.  Mrs.  Harri- 
man, fell  through  a  trapdoor,  negligently 
constructed  by  the  defradant,  and  was  in- 
jured. At  tbe  trial,  her  attending  physician 
was  allowed  to  testify,  under  exception  of 
defoidant,  to  a  statemait  that  she  made  to 
him  from  one  to  four  hours  after  the  prin- 
cipal fact,  to  the  effect  that  the  trapdoor  In 
the  kitchen  had  been  left  Insecure,  and  that 
she  8tepi)ed  on  It,  and  fell  tbrough.  The 
court.  In  holding  this  evidence  admltelble, 
said:  "The  accident  and  the  declaration 
formed  connecting  circumstances,  and,  in 
the  ordlnaiy  affairs  of  life,  no  one  would 
doubt  the  truth  of  these  declarations,  or 
hesitate  to  credit  them  as  evidence.  I  can 
perceive  no  valid  objection  to  their  admissi- 
bility." In  the  present  case  the  declaration 
was  made  by  an  employe  to  his  foreman. 
This  was  in  the  line  of  his  duty.  He  had 
been  with  the  plalnUff  from  the  time  he  was 
hurt  until  he  arrived  at  Park  City,  where  he 
waa  asked      his  superior  how  the  acddent 
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hai^raed.  The  fbreman  had  a  rl^t  to 
knowv  andr  wbUe  the  decktratlon  and  the  ao- 
cldent  were  not  exactly  contemporaneons, 
yet  the  ctromnBtaiices  were  such  as  to  close- 
ly connect  th«n.  Hie  statement  of  the  em- 
ploye grew  out  of  the  mabi  fact,— the  acd- 
dent,— and  appears  to  have  been  made  under 
drcomstances  which  preclude  the  Idea  of 
deslf^  to  miarepreeent.  We  are  of  the 
opinion  that  it  formed  a  part  of  the  res 
gestae,  and  was  admissible.  Insurance  Cki. 
v.  Mosley,  8  Wall.  307;  Goto.  v.  McPlke,  3 
Cush.  181;  Keyser  v.  Railway  Co.,  66  Mich. 
380,  33  N.  W.  Bep.  867;  O'Comior  t.  Rail- 
way Co.,  27  Minn.  166,  6  N.  W.  Rep.  481; 
Hermes  T.  Railroad  Co..  80  Wis.  080.  BO  N. 
W.  Rep.  684;  Ballroad  Ca  r.  Coyle,  55  Pa. 
St  396. 

At  the  trial  the  plaintiff  was  allowed  to 
prove,  under  exception  of  defendant,  the 
length  of  time  which  was  required,  im- 
mediately after  the  accident,  to  complete 
a  tunnel,  and  connect  It  with  the  upraise, 
the  same  being  the  timnel  In  which  it  was 
claimed  that  blasting  was  done  at  the  time 
of  the  accident,  and  the  surface  of  the  up- 
raise thereby  disturbed.  Counsel  for  de- 
fendant insist  tbat  this  evidence  was  not 
admissible,  because  it  had  no  legitimate 
tendency  to  show  that  the  defendant  had 
been  negligent  befwe  the  accident  It  does 
not  appear  that  It  was  offered  for  that  pur- 
pose. One  theory  of  the  plaintiff  was  that 
the  blasting  in  the  face  of  the  tunnel  dis- 
turbed the  surface  of  the  upraise,  and 
caused  the  material  which  stniclt  plaintiff 
to  fall  down  th(?  manway.  It  had  been 
proved  that  the  face  of  the  tunnel  was  with- 
in 20  feet  of  the  upraise  at  tbe  time  of  the 
accident,  and  the  plaintiff  sought  to  show 
that  It  was  closer  than  that  by  offering  the 
testimony  referred  to.  and  proving  how 
much  progress  was  made  eatdi  diiy,  and  how 
many  days  were  required  to  make  the  con- 
nection. Tills  evidence  tended  to  show  the 
condition  of  things  as  they  were  at  the  time 
of  tlie  accident,  from  which  the  Jury  were 
to  Infer  as  to  whether  or  not  there  was  neg- 
ligence on  the  part  of  the  defendant.  The 
question  of  negligence  appears  to  have  been 
based  upon  the  state  of  tilings  as  they  then 
existed,  and  for  that  purpose  the  evidence 
was  properly  admitted.  Norris  v.  Steam- 
ship Oa,  37  Fed.  Rep.  427;  Railway  Co.  v. 
Weaver,  35  Kan.  412,  11  Pac  Rep.  408;  Mc- 
Kee  r.  BtdweU,  74  Pa.  St  218. 

At  the  close  of  plaintiff's  testimony,  de- 
fenilant's  counsel  moved  the  court  for  a 
nonsuit,  on  the  ground  tbat  no  negligence 
on  the  part  of  the  defendant  had  been 
shown.  At  this  stage  of  the  trial  It  was  ap- 
parent from  the  evidence  that  a  con^derable 
amount  of  material  bad  come  down  the  man- 
way,  causing  tbe  aoddent,  and  that,  If 
proper  precaution  had  been  taken.  It  could 
have  been  prevented.  It  was  shown  tbat 
the  foreman  ordered  him  to  go  up  Into  tbe 
upraise,  against  his  will,  to  assist  tbe  miner, 


Ti^ere  be  was  not  accuBttnned  to  wwfc, 
when  It  was  no  part  of  his  duty,  and  that 
he  was  not  aware  that  the  men  were  worit- 
ing  In  the  tmm^  The  foreman  was  aware 
of  the  ^ct  ttiat  the  pkice  was  unsafe  for 
a  person  who  was  unaccustcmied  to  work 
there,  and  the  convwaation  between  the 
foreman  and  the  miner,  coming  down  from 
the  tunn^  would  also  Indicate  Oiat  smne 
blasting  had  tiecn  done  without  ^vlng  warn- 
ing, which  bad  probably  caused  the  disturb- 
ance in  the  upraise,  and  started  the  material 
to  fall.  WhUe  it  must  be  held  the  plaintiff 
assumed  the  ordinary  risks  Incident  to  his 
employment,  yet  it  was  the  duty  of  the  de- 
fendant to  furnish  him  a  reasonably  safe 
place  and  reasonably  safe  appliances,  and 
not  to  expose  him  to  danger  through  care- 
lessness.  We  think  the  evidence  of  the 
plaintiff  was  sufficient  to  raise  a  presump- 
tion of  ne^^Esnce,  and  the  motion  was  prop- 
erly overruled.  1  Shear.  &  R.  Neg.  |  68; 
Reddon  v.  Ballroad  Co.,  6  Utah,  344, 16  Pao. 
Rep.  202. 

The  evid^ce  in  this  case  Is  conflicting, 
and  there  are  numerous  errors  assigned  In 
regard  to  the  rulings  of  the  trial  court,  but 
we  think  the  record  does  not  show  suffi- 
cient grounds  upon  which  to  disturb  the  ver- 
dict   The  Judgment  la  affirmed. 

MINER,  J.,  concurs. 


(B  Utah,  ISn 
In  re  MOULTON'S  ESTATE. 
(Sapreme  Court  of  Utah.    Jane  16,  18^) 
JuaisDicTiON  or  District  Court  -  AppoiKTiiBiirr 
OF  Adminibtratok. 
As  the  statutes  confer  Jutisdiction  on 
tiie  district  court,  in  matters  rclatiug  to  the 
estates  of  decenaed  p(!rsonB,  only  on  am>eal 
from  orders  of  ttie  probate  court,  or  in  cases 
warranting    the  interference  of    equity,  the 
action  of  the  district  court  in  appointiug  D. 
as   ndniiuiatrator   of    an    estate,    on  appeal 
from  an  order  of  the  probate  court  refusing 
to  appoint  S.  as  such  administrator,  is  error; 
the  appointment  of  D.  not  being  eml>nieed 
iu  the  order  appealed  from,  nor  a  matter  of 
equitable  cognizance. 

Appeal  from  district  court,  Utah  cotmty; 
John  W.  Blackburn,  Justice. 

Petition  of  George  Smith  to  be  appointed 
administrator  of  the  estate  of  WlUlam  D. 
Moulton,  deceased.  The  probate  court  de- 
nied the  prayer,  and  Smith  appealed  to  the 
district  court.  From  a  judgment  of  the  dis- 
trict court  appointing  E.  E.  Dudley  as  aoch 
administrator,  Mary  L.  Moulton.  widow  and 
heir  of  said  intestate,  appeals.  Reversed. 

Bennett  Marshall  &  Bradley  and  N.  A. 
Robertson,  for  appellant  King  ft  Houtz, 
for  respondent. 

ZAXB,  C  J.  It  appears  from  thia  record 
that  tile  probate  court  ot  Wasatch  county 
made  an  order  on  the  I4th  day  of  NoTem- 
ber,  1801.  denybig  tbe  prayer  of  the  petition 
of  one  George  Smith  to  be  appointed  admin- 
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Istrator  of  the  estate  of  WUIlom  D.  Moulton, 
deceased;  tliat  Smith  appealed  from  that  or- 
der to  the  district  court  of  the  first  Judicial 
district;  and  that  this  last-mentioned  court 
also  heard  Smith's  application  for  appoint- 
ment as  such  administrator,  and  denied  his 
prayer,  at  the  same  time  appointing  one  E. 
B.  Dudley  administrator  de  bonis  non  of  tlie 
estate.  From  tUe  Judgment  refusing  to  ap- 
point Smith  administrator,  as  prayed,  and 
appointing  Dudley  administrator  de  bonis 
non,  Mary  L.  Moulton,  widow  and  heir  of 
the  late  William  D.  Moulton.  prosecuted  this 
appeaL  The  appellant  assigns  as  error  the 
action  of  the  court  hplow  in  appointing 
Dudley  administrator  de  bonis  non. 

Hie  statutes  of  this  territory  rdatlng  to 
the  Jurisdiction  of  prolmte  courts  and  the 
settlement  of  estates  (Comp.  Laws  Utah 
18SS,  p.  103)  commits  the  administraUon  of 
the  estates  of  deceased  persons  to  the  probate 
court.  That  beSng  ao,  the  district  court 
should  not  take  Jurisdiction  of  any  matter, 
in  the  admlnlstratiou  of  such  estates,  ex- 
cept upon  appeal,  or.  In  exceptional  cases, 
whore  the  prob.ite  Jurisdiction  Is  confessed- 
ly inadequate,  or  has  actually  shown  itself 
insufficient  We  hold  that  equity  should 
not  take  Jurisdiction  in  matters  pertaining 
to  administration  and  the  settlement  of  es- 
tates, except  on  appeal  of  the  subject  of  the 
ordw  appealed  from,  or  "unless  the  ciise  In- 
Tolres  some  special  feature  or  exceptional 
eiraunstances,  of  themselves  warranting 
the  Interfer^ce  of  equity,  such  as  fraud, 
waste,  and  the  like,  or  unless  it  is  of  such 
nature  that  a  .probate  court  Is  Incompetent 
to  give  adequate  rell^,  or  Is  one  of  which 
the  probate  court  having  tadun  cognizance 
has  miscarried,  and  faUed  to  do  Jiistlce  by 
Its  decree."  1  Fom.  Eq.  Jur.  |  340.  The 
appolntmoit  of  Dudley  as  administrator 
was  not  brons^t  before  the  district  court  on 
appeal,  nor  was  it  of  equitable  cognizance. 
The  authority  of  the  probate  court,  and  the 
remedy  It  afforded,  was  suffldmt  and  ade- 
quate. We  hold  that  the  order  of  the  dis- 
trict court,  appealed  from,  was  wroneoua. 
It  Is  therefore  reversed. 

MINGR,   BABTCH.   and    SMITH,  JJ., 


(8  Utah,  176) 

HAWI.EY  V.  COREY  et  al. 
(Supreme  Court  of  TJtati.  Jane  16,  1803.) 

COKTKACT  FOR  RAILROAD  QBAniHO  —  ACTIOK  rOR 

Brkacb— HsAsmui  or  Damaobs  — IAstroctiohs 

— SVIDBKCB. 

1.  In  an  action  for  breach  of  a  contract 
for  railroad  grading  ttie  court  charged  that  it 
was  conceded  that  this  contract  was  mnde. 
Exception  being  taken,  the  court  called  the  jury 
back,  and  statefl  rhat  bis  instructions  were 
wrong.  "I  inRttuettfd  you  it  was  concf^Ipd  that 
the  contract  for  this  work  was  laadc.  Counsel 
say  that  it  is  not  true;  therefore  yon"  must 
find  by  a  prepnnd«rance  of  the  evidence  that  tt 
was  made.  The  makti.g  of  the  contract  was 
denied  in  the  answer  and  in  defendant's  testi- 


monj  in  poaitive  terms.  BM,  that  the  instrao- 
tion  was  mislendlng.  in  tlmt  the  jury  got  the 
impression  that  the  cOQrt  considered  the  exist- 
ence of  the  contract  a  settled  question  from  the 
proof,  and  that  he  merely  submitted  it  to  them 
out  of  deference  to  the  deuiat  of  defendants' 
counsel. 

2.  It  appeared  that  plaintiff  moved  an  out- 
fit with  which  to  do  the  work  from  Utah  to 
Montana,  and  dalmed  that  thereafter  defend- 
ants refused  to  permit  him  to  do  the  work. 
Held,  that  an  instruction  that  plaintiff  was  enti- 
tled to  his  expenses  in  moving,  and,  in  addition, 
to  the  profits  he  would  have  made,  was  erro- 
neous, and  the  error  was  not  cured  by  further 
instructions  that  in  arriving  at  the  profit  the 
jury  should  put  on  one  side  the  amount  he  was 
to  receive  for  the  work,  and  on  the  other  his 
expense  in  setting  there,  G<»t  of  doing  the 
work,  waste,  and  deterioration  in  tools  and 
prices  of  animals,  and  then  add  the  profits  to 
the  expense  of  moving. 

3.  it  appeared  that  plaintiff,  after  learning 
that  he  could  not  have  the  work  under  such  con- 
tract, took  another  contract  from  defendants 
forothergrading.  ffrW,  that  the  expense  of  mov- 
ing such  outfit  to  Montana  was  not  a  proper 
element  of  damages  in  any  view  of  the  case. 

4.  The  true  measure  of  damage  is  the 
profits  which  would  have  re'iulted  to  plaintiff 
Iiad  he  been  permitted  to  perform  the  contract. 

6.  An  employe  of  defendants,  in  the  pres- 
ence of  one  of  the  latter  and  of  plaintiff,  wrote 
a  "memorandum  of  prices  to  be  paid  to  plain- 
tiff for  work  on  such  railroad,  and  signed  the 
firm  name  of  defendants  tliereto.  Plaintiff  tes- 
tified that  it  was  a  contract  for  the  work,  while 
svich  defendant  testified  that  ft  was  furnished 
at  plaintiffs  request  for  the  purpose  of  being 
shown  by  him  to  other  persons  who  promised 
to  take  an  interest,  and  that  the  witness  did 
not  know  it  was  signed:  Held,  that  It  was  er- 
ror not  to  permit  the  writer  of  the  memoran- 
dum, as  a  witness,  to  "go  on  and  state  how  he 
came  to  write  it,  and  ondtf  what  circum- 
stances." 

Appeal  from  district  court,  Utah  county; 
John  N.  Blackburn,  Justice. 

Action  by  H.  W.  Hawley  against  Warren 
Corey  and  others  .to  recover*  damages  for 
breach  of  a  contract  for  certain  grading  on 
a  railroad.  From  a  Judfnnent  for  plaintUf, 
defendants  appeal.  Reversed. 

Kimball  &  Allison  nnd  Geo.  Sutherland, 
for  appellants.  King  &  Houtz,  for  respond- 
ent 

SMITH,  J.  In  this  case  plaintiff  com- 
menced an  action  in  the  first  district  court 
against  the  defendants,  who  were  partners 
under  the  style  of  Cor^  Bros.  &  Co.,  to  re- 
cover the  sum  of  $25,000  damages  alleged 
to  have  accrued  to  him  by  reason  of  the 
breach  of  a  contract  made  with  the  defend- 
ants. The  complaint,  In  substance,  alleges 
that  on  May  G,  1801,  the  defendants  made  a 
contract  with  the  plaintiff  to  do  certain 
grading  OD  the  Great  Northern  Railroad  In 
Montana,  nmotmtlng  to  TO  stations  of  100 
feet  each,  at  certain  prices  specified  In  the 
complaint  for  various  kinds  of  work.  Then 
follows  an  allegation  that  tlie  plaintiff,  re- 
lyiug  upon  the  contmct,  paid  out  and  ex- 
pended $5,000  in  money  in  shipping  an  out- 
tit  from  the  territory  of  Utah  to  the  state  of 
Moutana  to  do  such  Work;  that  the  defend- 
ants wrongfully  aud  In  violation  of  tbdr 
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contract  reftued  to  allow  tbe  plaintiff  to  do 
any  part  of  tills  -work;  that  he  was  dam- 
aged In  the  sum  of  $20,000  in  loss  of  profits, 
no  part  of  which  the  defendants  have  paid. 
The  prayer  was  for  920,000  loss  of  profits 
and  ¥5,200  i>ald  out  In  getUng  to  Montana. 
The  defendant  answered,  denying  spedfic- 
aUy  oil  of  the  aUeeathms  of  the  complaint; 
denied  th^  ever  made  the  contract  or  any 
contract  with  the  plaintiff.  The  case  was 
tried  before  a  jury  on  the  7th  day  of  May, 
1892.  and  a  verdict  rendered  In  ftivor  of  ttie 
plaintiff  and  agabist  defendants  for  the  sum 
of  $5,200.  A.  motion  for  a  new  trial  was 
made  In  the  court  below  upon  several 
grounds.  The  plaintiff  harlng  voluntarily 
abated  the  Judgment,  and  reduced  It  to  the 
extent  of  91,00(^  ttie  motion  tor  a  new  trial 
was  overruled.  The  defendants  appealed 
from  the  judgment  and  from  the  order  deqy- 
Ing  the  new  trlaL 

Upon  the  trial  of  the  case  the  court  gave 
the  Jury  the  fallowing  Instruction:  "Gentle- 
men of  the  jury,  you  are  the  sole  Judges  of 
the  evldeiue,  Its  credltdllty.  Its  force,  and 
what  wei^t  you  dioidd  give  It  In  determin- 
ing your  verdict  It  Is  conceded  here  that  a 
contract  was  made;  that  this  man  had  a 
contract  for  doing  this  work  mentltmed.  It 
Is  conceded  also  that  these  defendants  pre- 
v»t»d  him  tram  doing  that  woric;  bo  that 
the  only  question  left  for  you  Is  to  deter- 
mine the  amount  of  damages.  The  plaintiff 
Is  entitled  to  a  verdict  of  some  kind.  What 
that  ataH  be  is  a  question  for  you  to  de- 
termlna  In  the  first  place,  the  plaintiff  la 
entitled  to  the  expense  he  was  at  In  moving 
to  Montana.  In  the  second  place,  he  Is  en- 
titled. In  addition  to  that,  to  tiie  amount  of 
profit  If  you  can  find  that  out  from  the  ev- 
idence, that  he  would  have  made  on  this 
contract  if  he  had  been  allowed  to  do  It 
They  must  prove  tiiese  tilings  a  prepon- 
derance of  the  evidence.  The  burden  is  up- 
on the  plaintiff  to  prove  beyond  mere  nom- 
inal damages.  He  la  raitltled  to  that  any- 
way,—nominal  damages.  In  Ibidlng  out 
what  his  profit  would  be,  you  first  figure  up 
what  amount  of  money  he  would  have  re- 
ceived for  the  work.  That  is  one  side.  Then 
you  put  on  the  other  Etfde  what  amount  of 
expense  he  was  at  In  getting  ttiere,  and 
then  ttie  cost  of  doing  the  woik.  You  es- 
timate also  the  waste;  the  deterioration  of 
the  tools  he  used  or  would  have  used  In  do- 
ing the  work;  the  deterioration,  if  any.  in 
the  prices  of  animals  he  took  there.  AU 
tiiese  elements  enter  into  the  question  of  the 
profits.  Yon  add  to  that  on  the  other  side  los- 
ing the  profits,  tlie  value  of  liis  own  services, 
his  wages,  counting  all  those  things,  and  a's- 
certain  the  amount  of  pay  he  would  get  for 
the  work.  If  he  has  by  a  preponderance  of 
the  evidence  shown  that  he  would  then  have 
made  a  profit,  yon  will  give  htm  the  bene- 
fit of  that  profit.  Add  that  to  the  expense 
he  was  at  In  moving  from  where  he  lived  In 
Montana."  The  defendants  having  excepted 


specially  to  certain  portions  of  the  charge, 
the  court  called  the  Jury  back,  and  when 
they  returned  into  court  gave  the  following 
additional  instructions:  "Gentlemen,  my  in- 
stmctions  were  wrong  In  one  particular,  and 
I»eriiaps  two.  I  Instructed  you  that  It  was 
conceded  that  tiie  ctmtract  for  this  work 
was  made.  Counsel  say  that  Is  not  true; 
fliw^re  I  Instruct  yon  now  that  you  most 
find.  In  order  to  find  for  the  plahitiff,  by  a 
preponderance  of  the  e^ence,  that  the  con- 
tract was  made  as  claimed  by  the  plaintiff. 
X  also  instructed  you  that  It  was  conceded 
that  the  plaintiff  had  been  prevented  from 
doing  this  work  by  the  defendants.  I  in- 
struct  yon  now  that  that  Is  not  conceded; 
tiiat  yon  must  find,  In  order  for  the  philn- 
tiff  to  recover,  by  a  preponderance  of  the 
evidence,  that  he  was  invvcnted  from  doing 
this  work  1^  the  acts  of  the  defendant  I 
instructed  you  also  tiiat  the  phiintiff  was  en- 
titied  to  nominal  domnges  airway.  I  wUl 
change  that  Instruction  so  it  will  be  thus: 
If  you  find  hy  a  preponderance  of  the  evi- 
dence that  the  defendants  made  this  con- 
trdct  -as  claimed  In  the  complaint,  and  also 
by  a  preponderance  of  tiie  evidence  tiiat  the 
defendants  prevented  the  plataitlff  from  do- 
ing it  then  the  plaintiff  la  entitled  to  nom- 
inal damages  anyway." 

The  appellants  assign  as  the  first  error 
upon  this  appeal  that  this  charge  was  mis- 
leading, and  Incorrectly  stated  to  the  Jury 
the  measure  of  damages.  A.  perusal  of  It 
we  think,  will  convince  any  one  that  it  was 
not  a  very  clear  and  expUcft  declaration  of 
the  law  governing  the  case.  One  of  the  mrat 
vigorously  contested  questions  in  the  whole 
case,  as  appears  by  the  evidence  in  the  reo* 
Old,  was  tike  question  whethw  or  not  any 
contract  whatevw  had  ever  been  made  be- 
tween plaintiff  and  defendants.  The  court 
first  UM  the  Jury  that  this  was  a  conceded 
fact  When  they  were  called  back  Into 
court  he  informed  the  Jury  that  his  In- 
structions were  wrong  In  one  particular, 
perliapa  two.  First:  "I  Instructed  you  It 
was  conceded  that  the  contract  fcnr  this 
work  was  made.  Coimsel  say  that  is  not 
true."  Thereupon  the  court  gave  an  instruo- 
tlon  upon  this  question.  The  average  Jury, 
from  the  whide  of  this  Instruction,  would 
unquestionably  get  the  impression  that  the 
court  considered  It  a  settied  question  from 
the  proof  that  the  contract  was  made  aa 
claimed  by  the  plaintiff,  but  that  out  of 
deference  to  the  denial  of  counsel  It  was 
formally  submitted  to  them  to  be  passed 
upon.  It  is  true  that  counsel  in  their  ex- 
ception called  the  attention  of  the  court  to 
the  fact  that  the  defendants  denied  the  con- 
tract both  in  their  pleadings  and  in  the  testi- 
mony in  the  most  positive  terms,  and  this 
denial  did  not  rest,  as  stated  by  the  court, 
with  the  counsel,  but  with  the  parties  and 
witnesses  in  the  action.  The  question  should 
have  been  submitted  to  the  Jury,  without  any 
expression  of  opinion fi:x)mthe6ou-t,  for  them 
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to  find  whether  or  not  a  contract  had  been 
made.  TTpon  the  measure  of  damages,  the 
conrt  instructed  the  jury.  In  the  first  place, 
the  plaintiff  was  entitled  to  the  expense  he 
was  at  fn  moving  to  Montana.  In  the  second 
place,  he  Is  entitled,  in  addition  to  that,  to 
the  amomit  of  profits  he  would  hare  made 
upon  his  cwitracL  This  unquestionably  la 
incorrect  as  a  statement  of  the  mcosnre  of 
damages,  unless  It  was  cured  by  the  subse- 
quent portion  of  the  charge.  The  true  rule 
of  damages  in  such  a  case  Is  stated  by  the 
supreme  court  of  the  United  States  in  the 
case  of  TJ.  S.  v.  Speed,  8  Wall.  77,  as  follows: 
"The  true  measure  of  damages  is  the  dif- 
ference between  the  cost  of  doing  the  work 
and  what  claimants  were  to  receiTe  for  it, 
making  reasonable  deductions  for  the  less 
time  engaged,  and  for  the  release  from  the 
care,  trouble,  risk,  and  respon^billty  attend- 
ing a  full  execution  of  the  contract."  In 
otber  words,  the  measure  of  damages  as 
stated  by  the  supreme  court  of  New  York  in 
Masterton  v.  Mayor,  etc.,  Brooldyn.  7  Hill, 
61,  in  cases  of  this  character,  Is  the  profits 
and  adrantages  which  are  the  direct  and 
immediate  fruits  of  a  contract  entered  into 
between  the  contracting  parties.  Mr.  Suth- 
erland. In  bla  work  on  Damages,  (volume  2, 
p.  G24,)  lays  down  the  rule  as  follows:  "In 
an  action  upon  the  contract  against  the  em- 
ployer for  preventing  complete  performance, 
the  contractor  Is  entitled  to  recover  the  con- 
tract price  for  the  work  actually  done,  and. 
In  the  absraice  of  other  damages,  the  differ- 
ence between  that  price  and  what  it  would 
have  cost  to  have  performed  the  contract 
as  to  the  residue.  The  same  rule  applies 
where  work  has  not  been  begun,  except 
that  loss  of  time  Is  not  an  element  of  dam- 
ages." 

From  these  authorities,  and  others  that 
might  be  cited,  it  will  be  readily  seen  that 
the  tme  measure  of  damages  for  a  breach 
of  contract  such  as  alleged  In  the  complaint 
Is  the  market  value  of  the  contract  itself; 
or,  in  other  words,  the  profits  which  would 
hare  resulted  to  the  plaintiff  had  he  been 
permitted  to  perform  the  contract.  If  he 
la  unable  to  show  any  profits,  he  Is  not  enti- 
tled to  recover  anything.  In  the  case  at  bar 
counsel  for  the  respondent  concedes  the  cor- 
rectness of  this  rule,  but  claims  that  the  lat- 
ter portion  of  the  chaise  of  the  cotirt  does 
away  with  the  vice  of  that  portion  in  which 
the  conrt  charged  the  Jury  that  the  plaintiff 
was  entitled— First,  to  his  expense  In  mov- 
ing to  Montana;  and,  second,  and  In  addi- 
tion to  that,  to  the  amount  of  profits  of  the 
contract  Bat  -this  Is  not  correct  If  the 
jniy  found  there  would  have  been  no  prc^ts 
In  the  performance  of  the  contract,  (and 
there  was  much,  evidence  that  would  sup- 
port such  finding,)  under  tiw  ^tlre  Instruc- 
tion they  wotdd  nevertheless  have  been  com- 
pelled to  return  a  verdict  ia  favor  of  the 
^Intlir  for  the  expense  of  moving  to  Mon- 
tana, whatever  fb^  ftrand  that  to  be,  no^ 


withstanding  the  law  would,  if  correctly  de- 
clared, permit  the  plaintiff  to  recover  noth- 
ing. Then,  again,  there  la  another  objection. 
It  appears  that  Immediately  upon  the  plain- 
tiff's arrival  In  Montana,  when  he  found  the 
work  which  he  claimed  he  had  contracted  for 
had  been  let  to  other  parties,  he  took  an- 
other contract  from  the  defendants  for  some 
seventy-odd  stations  of  work  upon  the  same 
line  of  railroad.  Now,  this  freight  money 
paid  for  shipping  the  teams  and  tools  was 
no  more  a  preliminary  expense  up<m  the  con- 
tract which  the  plaintiff  did  not  perform, 
than  upon  the  one  which  he  did  perform, 
and  therefore  was  not  a  proper  element  of 
damages  In  any  sense  In  this  case. 

The  second  error  assigned  upon  the  appeal 
relates  to  the  rejection  of  certain  testimony 
offered  by  the  defendants  by  the  witness 
O.  C.  Stlffler.  It  appears  that  Stlfller  was 
an  employe  of  the  defendants,  engaged  In 
forwarding  for  them  at  Ravalli,  Mont  That, 
after  the  plaintiff  had  looked  at  the  work  In 
question,  he  and  one  of  the  d^endants  re- 
turned to  Ravalli,  and  at  this  point  there  is  a 
dispute  tKtween  Warren  C!orey,  one  of  the 
defendants,  and  the  plaintiff  as  to  exactly 
what  did  occur.  As  a  result,  however,  of 
their  meeting  together  in  the  presence  of 
Stlffler,  Stlffler  wrote  a  paper,  of  which  the 
followii^  Is  a  copy:  "Ravalli,  May  6th, 
1891.  Memoranda  of  prices  to  be  paid  to 
H.  W.  Hawley  for  work  on  Great  North- 
em.  From  Sta.  8165  to  8235,  by  Cor^ 
Brothers  &  Co."  Then  follows  an  enumera- 
tion of  the  various  classes  of  work  and 
prices,  signed  "Corey  Brothers  &  Co."  It 
is  admitted  that  Stiffier  signed  the  firm  name. 
Corey  says  he  did  not  know  It  was  signed; 
that  he  ordered  Stlffler  to  make  It  out  pur- 
j  suant  to  a  request  from  the  plaintiff  for  a 
]  written  memoranda  of  prices,  which  he  de- 
!  sired  to  show  to  certain  parties  who  prom- 
!  Ised  to  go  In  with  him  on  the  work.  Haw- 
ley, the  plaintiff,  testified  that  It  was  given 
as  a  contract  for  the  work.  Stlffler  was 
called  as  a  witness,  and,  having  testified  that 
he  wrote  the  paper,  was  asked  this  question: 
"Go  on  and  state  how  you  came  to  write  it, 
and  imder  what  circumstances."  This  was 
objected  to  as  incompetent  and  Immaterial, 
and  the  objection  was  sustained.  The  rul- 
ing Is  now  assigned  as  error.  We  think  this 
ruling  was  erroneous.  The  materiality  in 
the  case  of  this  point  was  whether  or  not 
this  writing  was  made  and  delivered  as 
a  contract;  the  defendant  present  at  the 
time  testifying  -It  was  not  the  plahitlff  tes- 
tifying that  It  was.  The  witness  Stlffler. 
who  wrote  it  would  have  certainly  be&i 
a  very  competent  witness  to  detail  the  dr- 
cumstances  under  which  It  was  writtm, 
and  would  certainly  have  very  mucih  m- 
lil^taied  the  jury  as  to  what  tbe  Intentlras 
of  the  party  were  stating  how  he  came 
to  write  the  paper,  and  the  drcnmslances 
under  whtdi  tt  was  written.  One  of  the 
defendants  and  the  plaintiff  had  each  heea 
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permitted  to  testify  to  the  same  matter, 
and  we  think  properly.  We  hold  that  the 
witness  should  hare  been  permitted  to  an- 
swer the  question  above  stated. 

Several  other  errors  are  assigned  by  the  de- 
fendants <api)ellant8)  which  we  hardly  deem 
It  necessary  to  review  or  pass  npon  at  this 
time.  They  relate  chiefly  to  the  admission 
and  rejection  of  testimony  otFered  by  the  re- 
spective parties,  and,  as  the  case  must  be 
retried,  perhaps  many  of  them  will  not  again 
arise.  The  motion  for  a  new  trial  should 
have  been  granted  In  the  case,  and  the  ver- 
dict of  the  jury  should  have  been  set  aside. 
It  is  therefore  ordered  here  that  the  Judg- 
ment be  reversed  and  remanded  to  the  court 
below  for  a  new  trial  la  accordance  wltli  the 
decision  of  thla  court. 

MINES  and  BABTGH.  JJ^  oonenr. 


d  Utab,  171) 

REESB  et  al.  t.  REESE.* 
(Supreme  Court  of  Utah.  Jane  19,  1893.) 

Appululs  Juoomintb  — RBPDS4L  TO  Rbhovi 

Administratok. 

Act  Conjr.  June  23.  1874,  (Poland  Bill.) 
DTOvidea  that  an  appeal  shatl  lie  to  the  district 
court  from  a  judgment  of  the  probate  court  in 
such  ca>!eti  as  the  supreme  court  (Utah)  mar 
by  fteDeral  rules  desij^ate.  Sup.  Ct.  Rule  24 
(27  Pac.  Rep.  Ii.)  provides  that  any  party  en- 
titled, by  personal  interest,  to  ask  for  or  op- 
pose any  judgment  in  the  probate  court,  may 
appeal  from  such  judgment  to  the  district 
court  Held,  that  an  appeal  lies  to  the  dis- 
trict court  from  a  judgment  of  tiie  probate 
court  refusing  to  remove,  npoa  the  petition  of 
the  heirs,  an  administrator  for  alleged  misman* 
agement 

Appeal  trom  diatrlct  court,  Weber  cotmtsr; 
James  A  Miner,  Jnatlce. 

Petition  by  Mary  Reese  and  anothw  for 
the  ri>moval  of  Alvlra  Rerae  as  administratrix 
of  the  estate  of  John  D.  Reeee,  deceased. 
The  probate  court  dlamlased  the  petition,  and 
petitioners  appealed  to  the  district  court 
From  a  Judgment  of  the  district  court  dla- 
missing  the  i^peal,  petltlonna  appeal  Re- 
versed. 

Kimball  &  AJlison  and  B.  Howdl  Jones, 
for  appellants.  Maloney  &  PerUna  and  Hun- 
aaker  &  Hunsaker,  few  reqjondoit 

BARTCH,  J.  Alvlra  Reese,  the  daughter 
of  John  D.  Reese,  deceased,  was  appointed 
administratrix  of  his  estate  on  May  9,  1881, 
and  contlnaed  as  such  ever  since.  In  Jidy, 
1S92,  the  appdlants  filed  chdrgee  of  nes^ect- 
Ing  the  admlnlstraticm  of  the  estate,  etc.» 
Kg^nst  ber.  In  the  probate  court  of  Box  Ek- 
der  county,  Utah,  and  asked  for  her  removal 
from  oflice,  and  that  letters  be  granted  to 
appellants.  Mary  Reese,  one  of  the  appel- 
lants, waa  the  widow  of  the  deceased.  Aft- 
er hearing  the  case,  the  probate  court  dis- 
missed the  petitions,  and  refused  to  revoke 

■R^esring  donlea. 


tile  letters  of  adndntetratlon  «f  the  respond- 
ent Thereupon  the  appellants  regolaiiy  ap- 
pealed to  the  district  court  On  motion  of 
conned  that  the  api>eal  was  frivolous  awl 
without  molt,  and  waa  not  taken  In  dme* 
fhe  district  court  dismissed  the  appeaL  From 
thia  Judgment  an  appeal  was  taken  to  this 
court 

The  question  raised  la  as  to  whether  w  not 
an  appeal  lies  from  an  order  of  a  probate 
conrt  In  this  territory  refiising  to  remove  an 
administrator,  and  to  appoint  another  in  his 
place.  The  act  of  congress  known  as  the 
"Poland  Bill,"  approved  June  23.  1874,  In 
regard  to  appeals  from  probate  courts,  pro- 
vides as  follows:  "From  the  Judgments  of 
the  probate  courts,  an  appeal  shall  Ue  to  the 
district  conrt  of  the  district  embracing  the 
county  In  which  such  probate  court  Is  hdd 
In  such  cases  and  In  sodi  manner  as  the  su- 
preme court  of  said  territory  may.  by  gen- 
eral nil^  framed  for  tiiat  purpose  specify 
and  designate,  and  smdi  appeal  shall  vacate 
the  Judgment  appealed  from,  and  the  caaa 
shall  be  tried  de  novo  In  the  appellata 
conrt"  This  law  authorizes  appeals  from  the 
probate  courts,  and  they  may  be  taken  In 
such  cases  and  in  such  mannw  as  the  su- 
preme court  may,  by  general  rales,  wpedty 
and  deMgnat&  Rule  24  of  the  supreme  court 
provides  as  ft>llows:  "Any  patty  ^titled, 
by  reason  of  a  personal  interest  to  ask  tor 
or  to  oppose  any  Judgment  or  decree  in  the 
probate  court,  may  appeal  from  the  Judgment 
or  decree  made  by  the  court,  advme  to 
him  or  his  Interest  to  the  district  court  of  the 
Judicial  district  embracing  the  county  where 
such  probate  court  Is  held,**  etc  From  the 
record  it  appears  that  the  appellants  had  an 
Interest  In  the  estate  of  the  deceased  as 
heirs  at  law,  and  therefore  came  within  the 
above  rnlew  They  alleged  In  thdr  petition  to 
the  probate  court  that  five  pieces  irf  real  es- 
tate belonging  to  the  estate  had  never  hem  re- 
duced to  the  possession  of  the  administra- 
trix, and  were  becoming  lost  to  the  estate; 
that  on  a  lot  valued  at  |4.000i,  she  had  sot- 
ferud  waste  and  mismanagement,  and  the 
routs  were  lost  to  the  estate;  and  that  she 
had  failed  to  render  for  settlement  and  al- 
lowance any  account  of  her  -admlnl8tratt<»i, 
and.  for  a  period  of  nine  years,  to  perform 
sny  act  as  admlnlstrntrlx,  etc  For  these 
reasons  they  asked  that  the  letters  of  the 
administratrix  be  revoked,  and  that  appel- 
lants be  appointed  In  her  place.  The  charges 
preferred  against  her  were  of  a  serious  ctiar>> 
acter,  affecting  the  rights  of  the  petftlonerib 
and.  If  proved  to  be  true,  were  sufficient 
cause  for  removal.  The  probate  court  heard 
the  case,  and  dismissed  the  petitions.  In 
doing  this,  th.it  court  made  a  final  order, 
from  which  an  appeal  lay.  and  we  are  or  tne 
opinion  that  the  district  court  errea  In  dls> 
nii«Ting  it  The  California  cases  cited  by 
counsel  for  respondent  are  not  In  point  In 
that  state  the  Code  enumerates  the  orders 
trom  which  appeals  uuij  be  taken,  and  an 
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order  deuytng  &  petition  to  reT<^e  letters  of 
administration  la  not  Indnded  in  the  list 
Coimael  for  re^wndent  contend  tbat  tbe 
rules  of  this  court  as  to  asslgnmenta  of 
errors,  etc.,  hare  been  disregarded,  and  there- 
fore this  appeal  ehould  be  dismissed.  We 
think  the  questions  of  law  and  the  deci- 
sion of  the  trial  court  are  sufficiently  present- 
ed In  the  record  to  comply  with  section 
sail,  Comp.  Laws  Utah  1888.  which  ap- 
plies to  this  class  of  cases.  The  Jud^ent 
Is  reversed,  and  the  case  remanded  to  the 
district  court,  to  be  tried  de  noTO. 

ZANE.  0.  J.*  and  SMITH,  J.,  concur. 


<9  Utah.  18$) 

GOLDTHAIT  t.  LYNCH  et  ttl.» 

(Sapreme  Court  of  Utah.  Jane  22,  1893.) 

Specific  Pekfohwasce  —  Whkh  GRASTBn  — Is- 
CONSISTENT  DexANna  or  Appeal — Estoppel — 

AsRBSSMBKT  Or    DAMAGES —  TKANaPBRISCB  OP 

Cal'sb  to  Jdui  Calekuah. 

1.  In  an  action  for  specific  performance  of 

A  eontract  to  sell  land,  where  that  relief  is  re- 
fused, but  a  judgment  for  damnf;es  is  rendered, 
Dlaintiff,  by  Insisting  oo  appeal  tbat  the  judg- 
ment for  damages  be  sustatned,  waives  bjs 
ricbt  to  demand  specific  i>erformance. 

2.  Where  a  person  who  contracts  to  bny 
land  refuses  to  accept  a  warranty  deed  when 
tendered,  on  account  of  an  alleged  defect  in  the 
title,  ho  cannot  subsequently,  wliiie  the  al- 
leged defect  still  exists,  maintain  an  action 
for  soecific  performance  on  a  demand  and  a  re- 
fusal to  convey.  ' 

3.  In  an  actl(Hi  for  specific  p^ormance. 
defendants  cannot  contend  that  an  exttmsion 
of  an  ODtion  to  buy  the  land  was  made  with- 
out consideration  where  it  appears  that  It 
was  made  at  defendants'  request. 

4.  In  ao  action  for  Bpecific  performance, 
where  that  relief  cannot  be  granted  because 
plaintiff  nsks  for  a  title  which  he  had  pre- 
viously refused  to  accept,  the  court.  Instead 
of  assessing  the  damages  for  defendants'  al- 

'  legod  failure  to  offer  a  good  title,  should  set  the 
case  for  trial  on  the  legal  issues  to  a  jury,  not 
as  adviswy  to  the  chancellor,  but  to  render 
a  conclusive  verdict  la  the  case. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; T.  J.  Andereon,  Justice. 

Acttrai  -  by  John  W.  Goldthatt  a^inst 
John  T.  Lynch,  Glassman,  Kelsey,  Olllespie, 
and  W.  J.  Crowther  for  spedfio  performance 
of  a  contract  to  sell  land.  The  court  re- 
fused a  decree  of  specific  performance,  but 
gave  judgment  for  damages  against  Lynch 
and  Glassman.  Plaintlft  and  Lynch  and 
Classman  a  ppeal.  Tbe  judgment  det^ing 
specific  performance  Is  affirmed,  and  the 
judgment  for  damages  Is  reversed. 

John  W.  Judd,  for  appellant  Goldthalt 
Zone  &  Putman.  for  appellants  Lynch  and 
Glassman.  Williams  &  Van  Cott  and  Ar- 
thur Brown,  for  respondents. 

SMITH,  J.  This  action  was  commenced 
by  plaintlfT  to  compel  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate, 
or.  If  this  could  not  be  had,  for  damages  for 

'Bcheariog  pmdlng. 


breftidi  of  contract  of  sale.  The  eonrt  refused 
a  decree  of  Bpeoi&o  performance,  but  gave 
Judgment  ft>r  damages  against  defendants 
Lynch  and  Glassman.  Plaintiff  appeals  from 
the  refusal  to  grant  specific  performance. 
The  defendants  Lynch  and  Glassman  appeal 
from  the  Judgment  against  them  for  dam- 
ages. The  defendants  Crowther,  Kelsey, 
and  Gllleapte  resist  the  appeal  of  plaintiff. 
The  plaintUf  resists  the  appeal  of  I^tudi  and 
Glassman. 

Respondents  claim  that  plaintiff  has 
waived  his  ri^t  to  ask  for  specific  perform- 
ance by  taking  bis  judgment  for  damages. 
We  think  this  position  Is  well  taken.  Plain- 
tiff la  here  in  this  court  Insisting  that  his 
Judgment  against  Lyn(^  and  Glassman  be 
enforced,  and  at  the  same  time  is  asking  tor 
a  conveyance  from  Crowther  of  the  prop- 
erty he  contracted  for;  in  other  words,  for 
specific  performance  of  the  very  contract 
the  breaoh  of  which  occasioned  this  damage. 
The  case  of  Murphy  v.  Spauldlng,  46  N.  T. 
656,  is  directly  In  point  that  this  appeal  of 
plaintiff  cannot  be  maintained. 

There  Is  another  reason  why  plaintiff  can- 
not be  heard  to  claim  a  si>ecific  performance 
of  his  contract  It  Is  shown  by  the  findings 
of  fact,  and  the  finding  Is  not  disputed,  that 
In  February,  1888,  long  before  this  action 
was  commenced,  the  d^endant  Glassman 
and  wife,  who  then  held  the  title  wbicb 
Crowther  now  holds,  tendered  a  warranty 
deed  therefor,  properly  executed,  to  the 
plaintiff,  which  plaintiff  refused  to  accept. 
It  is  difficult  to  conceive  n  rule  of  equity 
that  will  permit  the  plaintiff  at  this  time  to 
claim  a  speclflo  performance  of  a  contract 
which  he,  when  called  upon  so  to  do.  re- 
fused to  perform;  for  plaintiff,  when  this 
deed  was  tendered  him,  refused  to  acoept 
It,  and  refused  to  pay  the  purchase  money 
due  according  to  the  contract  The  contract 
twtween  plaintiff  and  Lynch  and  Glassman 
was  mature  when  this  deed  was  tendered, 
and  Classman's  titie  then  was  the  same  as 
Orowther's  is  now.  It  would  seem  that  to 
allow  plaintiff  to  claim  a  specific  perform- 
ance now  would  be  hl^ily  Inetiultable  and 
unjust  The  judgment  denying  speoifio  per- 
formance is  affirmed. 

This  brings  us  to  the  appeal  of  Lynch  and 
Glassman.  Tbe  facts,  so  far  as  is  material 
on  their  appeal,  are  as  follows:  On  Novem- 
ber 3, 1887,  the  plaintiff  and  Lynch  and  Glass- 
man  made  a  contract  in  writing  as  follows: 
"Received  of  John  W.  Goldthalt  the  sum  of 
one  hundred  dollars,  the  receipt  whereof  Is 
hereby  acknowledged,  as  earnest  mone?  on 
the  following  described  proper^,  to  wit: 
Commencing  SO  rods  south  <rf  the  center  of 
section  3,  township  1  south,  range  1  west; 
th^ce  west  60  rods;  thence  soutii.  80  rods; 
thence  east  60  rods;  thence  north  80  rods, 
~-bc4ng  the  east  three-quarters  of  the  south- 
east quarter  at  the  southwest  quarter,  sec- 
tion 3,  of  said  township  and  range,  ^e  con- 
ditions of  the  abore  are  that  the  aald  John 
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W.  Goldthalt  has  pnrchased  from  the  under- 
signed  the  above^escrlbed  real  property  for 
the  eum  of  thirty-four  hundred  and  fifty 

dollars,  payable  ,  $2,000  In  cash,  balance 

in  one  year,  at  10  per  cent,  interest,  secured 
by  mortgage  on  said  thirty  acres  of  land. 
And  tlie  undersigned  hereby  agrees  to  fur- 
nish to  the  said  John  W.  Goldthalt,  or  his  as- 
signs, within  30  days  from  date  hereof,  an 
abstract  of  title  and  warranty  deed,  at  their 
own  expense,  satisfactory  to  the  said  John 
W.  Goldthalt  or  his  assigns,  showing  a  clear 
and  unincumbered  title  in  themselres;  and, 
upon  furnishing  of  said  title  within  the  time 
herein  stated,  the  said  John  W.  Goldthalt, 
or  his  assigns,  agree  to  pay  to  the  undor- 
^gned  the  balance  of  the  purchase  money; 
and,  should  he  or  his  assigns  fail  to  pay  said 
amoimt  at  the  expiration  of  the  time  above 
stated,  then,  and  in  that  case,  the  earnest 
money  to  be  forfeited,  and  the  parties  hereto 
to  be  relieved  from  further  obligations  In  the 
premises.  Signed,  sealed,  and  deUvered  at 
Salt  Lake  City,  this  the  3d  day  of  November, 
1887.  [Signed]  Lynch  &  Glassman."  This 
option  was  extended  by  mutual  consent  to 
February  1,  1888.  On  that  day  plalnflIT  ten- 
dered the  cash  payment  due  under  the  con- 
tract. Glassman  (who  had  on  November  11, 
1887,  acquired  title  to  the  land  by  deed  from 
W.  J,  Crowther,  who  owned  It  when  the  con- 
tract was  made)  offered  to  make  a  deed  of 
warranty  for  the  premises,  but  plaintiff  re- 
fused to  accept  it,  for  the  reason  that  a  suit 
was  then  pending  between  Kelsey  and  Gilles- 
pie, as  plaintiffs,  and  Crowther,  Lynch,  and 
Glassman,  aa  defendants,  in  which  suit  no- 
tice of  pendency  of  action  had  been  filed. 
This  suit  of  Kelsey  and  Gillespie  was  brought 
to  compel  specific  performance  of  a  contract 
made  between  Kelsey  and  Gillespie  and 
Crowther  for  the  sale  of  this  same  land.  This 
last  contract  was  dated  prior  to  November  3, 
3887.  The  suit  to  enforce  It  to  still  pending, 
being  now  on  appeal  In  the  supreme  court  of 
the  United  States.  That  subsequent  to  Feb- 
ruary Ist,  and  during  that  month,  in  1888, 
Glassman  made  a  formal  tender  to  plaintiff 
of  a  warranty  deed  for  the  land,  duly  execut- 
ed by  himself  and  wife.  Thla  was  refused 
by  plaintiff,  he  claiming  that  the  title  was 
not  satisfactory  to  himself  on  acconnt  of  the 
pendency  of  the  suit  of  Kelsey  and  Gillespie, 
as  above  stated.  After  thto  tntder  was  made 
and  refused,  and  before  this  salt  was  brought, 
Glassman  wnveyed  the  land  back  to  Crow- 
ther. Subsequently  plaintiff  brought  this 
suit  against  Lyndi  and  Glassman,  Crowther, 
and  Kela^  and  Gillespie,  asldng  for  specific 
performance  deed  from  Crowther,  and,  It 
this  could  not  be  bad,  for  damages  against 
Lynch  and  OlaBsman,  and  obtained  Judgment 
against  the  latter  fbr  $2,647  damages  and 
for  costs,  l^push  and  Glassman  complain  of 
this  Judgment,  have  appealed  from  It  and 
*Tom  an  order  denying  a  new  trial,  and  as- 
sign aevenil  errors,  upon  which  they  ask  ttiat 
the  Jndgmwt  and  orAex  be  revemed. 


The  first  error  assigned  is  that  the  30- 
days  option  above  set  out  was  extended  from 
December  3,  1887,  to  February  1,  1888,  with- 
out consideration,  and  that  It  had  in  law  ex- 
pired before  the  latter  date.  This  extension, 
by  the  record,  aj^ars  to  have  been  made 
at  the  Instance  of  Lynch  and  Glassman,  and 
was  valid  so  far  as  they  are  concerned. 

The  next  objection  Is  more  serious.  It  la 
this:  While  Glassman  held  the  title  for  him- 
self and  Lynch,  be  offered  It  to  plaintiff  by 
warranty  deed,  and  plaintiff  refused  it  It 
Is  difflctilt  to  see  how  plaintiff  can  now  equi- 
tably claim  a  title  he  has  already  refnsed. 
And  it  is  only  by  claiming  this  title  that  be 
can  come  into  a  court  of  equity  at  all.  If 
Lynch  and  Glassman  agreed  to  deliver  him 
a  satisfactory  title,  as  we  have  seen  they  did, 
then  they  wM"e  liable  in  damages  if  Giey 
failed  to  do  this.  But  they  offered  the  tide 
which  they  had.  If  In  good  faith  plaintiff 
cou^dered  It  defective,  he  had  a  right  to  re* 
fuse  to  accept  It,  and  a  complete  cause  of  ac- 
tion In  his  favor  and  against  Lynch  and 
Glassman  at  once  arose.  But  was  that  cause 
of  action  one  of  which  equity  could  take  cog- 
nizance? We  think  not  It  was  purely  an  " 
action  for  damages  for  breach  of  contract 
and  defendants  were  entitled  to  have  It  tried 
by  a  jury.  They  demanded  this  in  the  court 
below,  and  It  was  refused.  This  refusal  Is 
assigned  as  error.  We  think  this  assignment 
Is  well  takea.  The  district  court  Instead  of 
making  the  assessment  of  damages,  should 
have  caused  the  case  to  be  set  on  the  Jury 
calendar  fbr  trial  on  the  legal  Issue  to  a  Jury; 
not  as  advlsoiT  to  the  chancellor,  but  for  the 
purpose  of  rendering  a  concludve  y«^lct  In 
the  case,  aa  the  defendant  demanded  sndi 
trial,  and  had  not  waived  it  See  Davtson 
V.  Associates,  71  N.  Y.  333;  Morgan  v.  Bell, 
(Wash.)  28  Paa  Rep.  025.  Under  our  Code, 
where  we  have  but  one  form  of  action,  we 
see  no  objection  to  thus  transferring  a  case 
from  one  calendar  to  tbe  other  whenever  the 
rights  of  the  perUes  demand  it  It  should  . 
have  been  done  In  this  case,  and  the  refnsal 
to  aUow  defendants  a  trial  by  Jury  is  an  oror 
of  such  gra^ty  as  to  require  a  reversal  of  the 
Judgment  and  order  appealed  from.  The 
Jud^ent  of  the  district  court  agahist  Lynch 
and  Glassman.  is  reversed,  and  tbe  cause  is 
remanded  to  the  district  court  for  further 
proceedings  in  accordance  with  this  oj^on. 

MINBB  and  BARTCH,  JJ.,  ooncoz. 


(9  Utah.  1S3> 
HOMER  v.  INTER  MOUNTAIN  AB- 
STRACT CO. 
(Supreme  Conrt  of  Utali.    Jnae  16,  1893.) 
New  Trial— MiscoxDDCT  of  Juby  — Affidavits 

OP  JUKUKS. 

On  a  motion  for  a  new  trial,  affidavits  of 
jtirora  will  not  be  received  to  show  miscnnduct 
of  tlie  jury  in  examiiiiug  a  page  of  tlie  t>ook  of 
accounts  between  the  parties  other  than  the 
pages  in  evidencsk 
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Appeal  from  district  eoort,  (Ustrict; 
O.  B.  Zane,  Justice. 

Actjon  hy  Thomas  Homer  against  the  In- 
ter MoTmtaln  Abstract  Company.  Plaintiff 
had  Jndsmait,  and  from  an  order  denying  a 
motion  tor  a  new  tclal  defendant  appeals. 
Affirmed. 

Qiaries  Baldirin  and  B.  W,  T'atlock,  for 
appellant  Ritchie  A  Bltchle,  tor  respond- 
ent. 

MINER,  3.  This  motion  for  new  trial  la 
based  upon  the  ground  of  misconduct  of  the 
jury  In  the  Jury  room,  In  improperly  exam- 
ining page  274  of  the  book  of  accounts  be- 
tween the  partlea,  when  only  page  27S  of 
the  bo<^  waa  In  erldenoe.  In  support  of 
^  niotl<Mi  for  a  new  trial,  the  affldarlta  of 
two  of  the  members  of  the  jvry  were  offered 
tending  to  support  the  motion.  The  ooort 
declined  to  recelre  the  affidarite  In  support  of 
the  motion,  and  OTermled  fbo  motliHi  ior 
new  triaL   This  la  the  only  error  assigned. 

This  court  held  In  People  t.  Flynn,  26  Fac 
Rep.  1114.  7  Utah.  384.  that  affidavits  of 
junns  wUl  not  be  received  to  Impeach  Hielr 
verdict,  nor  to  show  the  ground  upon  which 
It  was  rendered,  nor  to  diow  their  mlaunder- 
■tandlng  of  fact  at  law.  nor  that  thi^  mlih 
andetatood  the  charge  of  the  court  or  the 
effect  of  th^  verdict,  nor  their  opinions,  sur- 
miaea.  and  processes  of  reasoning  In  arriving 
at  a  verdict  We  thlnfc  tbe  affidavits  of- 
fered In  this  case  were  properly  rejected. 
The  lodgment  of  the  ooort  btfow  is  affirmed. 

BABTOH  and  SMITH.  JJ..  ooncor. 


DABOEB  et  aL  T.  LB  8IBUB. 

(Suiveme  Goort  of  Utah.  Jane  19.  1893.) 

Acnox  TO  RicovBR  Reai,tt— Dbscsiptiok. 

In  an  action  for  its  recovery,  a  mlnlDg 
claim  was  described  as  sitnated  about  five  mile* 
from  the  tmck  of  a  certain  railTMid  "up  what  is 
known  as  He  Canyon,'  near  the  head  of  the 
rieht-hand  fork."  In  a  certain  county,  and  "said 
dalm  extends  300  feet  on  each  side  of  the  cen* 
tar  of  tocatkm.  400  feet  ronning  west,  and  1,100 
feet  runnins  east,  from  the  monament  thereon." 
Held  insufficient,  under  Comp.  Laws  1888,  | 
3241,  requiring  the  description  In  sach  actioo 
to  be  with  suoi  certainly  as  to  oiaUe  an  offi* 
oer*  upon  «ecutloa.  to  Iden^r  the  im^terty. 

On  rehearing.  Affirmed. 

For  report  on  appeal,  see  80  Pac.  Rep.  808. 

Arthnr  Brown,  for  aroeUant  Bennett. 
Marshall  &  Bradley  and  M.  M.  KeDogg,  for 
reapondenis, 

UINBB,  J.  me  anwal  In  tU»  case  waa 
beard  In  this  eonrt  at  ttie  January  term, 
1802;  and  a  decUton  rendwed  June  6,  1802, 
In  favM  of  the  appellant  and  grantliig  him 
a  new  trial  Ibe  oidnion  la  found  reportad 
IB  80  Pao.  Bep.  868,  8  Utah,  — w   Hie  f- 


spondents  afterwards  filed  their  petition  for  a 
rehearing,  and  this  court  made  Its  order 
granting  a  rehearing,  as  prayed.  After  a  fall 
rehearing  upon  the  questions  involved,  we  are 
satls0ed  that  our  former  decision  was  cor- 
rect, and  should  not  be  disturbed.  As  an 
additional  reason  for  reversing  the  Judgment, 
we  think  the  court  erred  In  ov«rnilIng  the 
defendant's  demurrer  to  the  amended  com- 
plaint The  demurrer  was  interposed  upon 
the  ground  that  the  description  of  the  re- 
spective claims  mentioned  In  the  complaint 
were  uncertain  and  defective,  and  were  not 
alleged  in  the  complaint  with  such  suffldeut 
certainty  as  to  enable  an  officer,  upon  execu- 
tl<Hi,  to  identify  It  tmder  section  3211,  Comp. 
Laws  1888.  Upon  the  facts  stated,  and  ft>r 
the  reasons  g^ven  in  the  opinion  of  the  court, 
the  demurrer  should  have  been  sustained. 
CoU^,  etc.,  V.  Moss,  92  Ind.  110;  Orton  v. 
Noonan,  18  Wis.  447;  Raymond  v.  Long- 
worth,  14  How.  78;  Whitney  v.  Buckman, 
10  Cal.  801;  Lane  v.  Abbott  (Neb.)  87  N. 
W.  Rep.  82.  The  Judgment  of  the  district 
court  should  be  revised,  with  costs,  and  a 
new  trlnl  granted,  and  tlie  caae  remanded 
for  ftuiher  proceedings. 

ZANB,  a  J.,  and  BARTOH  and  SMITU. 
JJf  ooucnr. 


(9  Vtab.  im 

PEOPLE  V.  SULLrVAN.i 

(Suinreme  Court  of  Utah.  Jona  22,  1803.) 

CoMPLuiiT  roa  QAMBuaa  —  OomanoDs  Or- 
rassa. 

A  complaint  that  *Vni  the  1st  day  of 
Jaoaaiy."  and  "on  divers  days  thereafter, 
*  *  *  np  to  and  inclnding  the  19th  day  of 
September,"  d^endant  "conducted,  opened,  and 
carried  on"  a  gambling  game,  does  not  charge 
a  contiDuIng  offense,  and  is  certain  only  as  to 
January  lat  and  Septemtjer  10th,  since,  if  the 
game  waa  "opened"  on  the  last-named  date, 
it  mnat  have  been  closed,  or  not  have  been  "car- 
ried on,"  during  the  previous  day,  and,  as  this 
is  true  of  ereiT  other  day  between  the  dates 
mentioned,  a  distinct  offense  may  have  l>een 
committed  each  day.   MinM>,  J.,  dissenting. 

Appeal  from  district  court,  Utah  county; 
John  W.  Blackburn,  Justloe. 

John  0.  Sullivan  was  convicted  of  gaming, 
and  appeals.  Affirmed. 

Oeorge  Sntheriand,  for  appellant  Tbe 
United  States  Attoraey.  for  tlw  Peo^ 

BABTOH,  J.  TbB  an>dlant  was  indicted 
by  the  giwid  jory  of  the  first  judicial  dlatrlet 
<m  Hie  lat  day  <tf  October,  1881.  for  Oie 
crime  of  gaming.  He  pleaded  not  gunQr,  and 
also  entered  a  pica  of  formw  conviction.  To 
this  last-menttoned  plea  ttie  district  attorney 
demurred  on  the  ground  tbat  flie  aame  did 
not  in  law  oonstitnte  a  deCdnae,  iriilch  de- 
murrer  waa  sustained  by  the  court  The  de- 
fendant thai  wltiidrew  the  plea  of  not  gnlUgr, 
and  entered  a  plea  of  guilty,  wherenpon  llw 
court  sentenced  him  to  pay  a  fine  of  $100^ 

'Befasaring  denied. 
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and  to  nndergo  Imprisonment  for  the  term 
of  <me  month.  From  tliat  Judgment  the  de- 
fendant appealed  to  this  court,  raising  the 
question  of  the  sufflcdency  of  the  spedal  plea 
of  former  convicHon. 

The  Indictment  charges  that  "the  said  J. 
C.  Sullivan,  on  the  let  day  of  August.  A.  D. 
eighteen  hundred  and  ninety-one,  at  the  coun- 
ty of  Juab,  In  said  territory  of  Utah,  and 
within  the  Judicial  district  aforesaid,  unlaw- 
fully did  maintain,  conduct,  and  carry  on  a 
certain  gambling  gome,  commonly  called 
faro,'  and  did  permit  and  suffer  divers  idle 
and  evil-disposed  persons  to  play  and  game 
at  said  game  of  faro  for  divers  sums  of 
money."  This  chaises  that  the  offense  was 
committed  on  the  1st  day  of  Angust,  1891, 
and  the  defendant  claims  that  he  ought  not 
to  be  further  prosecuted  for  that  off«ise,  and 
avos  that  he  has  already  been  convicted  of 
the  same  offense  by  the  Judgment  of  a  Jus- 
tice of  the  peace.  The  qiecial  plea,  so  tar 
SIS  it  ift  material  In  the  coneldnatlon  of  this 
case,  Is  as  foUows:  "Ttat  on  the  lOOi  day  of 
September,  1891.  a  complaint,  sworn  to  by 
one  John  T.  Sullivan,  was  filed  with  the  said 
Justice  of  the  peace,  in  said  Justice's  court, 
chargliig  the  said  defendant  with  having,  on 
the  Ist  day  of  January,  1891,  at  Eureka,  In 
the  county  of  Juab,  territory  of  Utah,  and  on 
divers  days  thereafter  from  the  day  last 
aforesaid,  to  wit,  January  1,  1891,  up  to 
and  Including  the  19th  day  of  September, 
1^1.  unlawfully  conducted,  opened,  and 
carried  on  a  certain  ambling  game,  com- 
monly  known  as  faro,*  for  money,  and  cbecto 
representing  value."  Counstd  for  appelant 
contend  that  this  complaint  charges  a  contin- 
uous offense  »tendlng  from  the  1st  day  of 
January.  1891.  to  and  including  the  19th  day 
of  September,  1891.  and,  if  this  contention  be 
correct,  thai  fiirther  prcnecutlon  would  be 
unwarranted,  for  the  1st  day  of  August,  the 
time  charged  in  the  Indictment,  is  Included 
within  the  time  as  laid  in  the  complaint. 
But  is  the  offense  charged  In  the  complaint 
continuous?  Does  it  mean  that  the  game 
was  commenced  on  the  Ist  day  of  January, 
1891,  and  continued  to  and  Including  the  10th 
day  of  September,  1891?  Stripped  of  verbi- 
age, the  charge  Is  that  the  defendant  "un- 
lawfully conducted,  opened,  and  carried  on  a 
certain  gambling  gnme,  commonly  called 
'faro,' "  on  the  1st  day  of  January,  1801,  and 
on  "divers  days  thereafter,"  to  and  including 
the  10th  day  of  September,  1891.  The  Ist 
day  of  January  is  a  day  certain,  and  on  this 
day  the  defendant  "op«ted  and  carried  on" 
the  game.  The  same  may  lie  said  of  the  10th 
day  of  September;  and  if  on  the  last-named 
day  the  defendant  "opened  and  carried  on" 
the  game,  the  presumption  Is  conclusive  that 
the  game  was  closed  on  the  previous  day, 
for,  if  this  be  not  so,  then  he  could  not 
"open"  the  game  on  the  19th  day  of  Septem- 
ber. The  game  might  be  "carried  on,"  but  It 
could  not  be  "opened"  tmless  it  had  been 
previously  dosed,  or  had  not  been  carried  on 


during  the  prevtous  day.  The  same  Is  true 
of  every  other  day  intervening  betwe^  the 
two  days  mentioned,  and  thus  each  day  a 
distinct  oCfeuse  may  have  hfea  committed. 
Tlds  is  also  in  liarmony  with  the  meaning  of 
the  word  "game,"  which  Webster  dednes  as 
"a  single  match  at  play;  a  single  contest." 
To  render  an  act  t.ontlnuouai  Its  performance 
mtist  be  carried  on  without  Interruption,  for 
when  Its  performance  ceases  the  act  Is  com- 
plete and  distinct;  and,  if  afterwards  a  sim- 
ilar act  Is  performed.  It  cannot  t>e  regarded 
as  a  continuation  of  the  former.  To  naake  It 
continuous,  It  most  be  the  result  of  a  single 
Impulse,  and  performed  or  carried  on  with- 
out Intermlttence.  Whart  Orim.  Fl.  H  474 
475.  In  cases  which  are  of  a  rontlnnous 
character  the  act  may  continue  from  day  to 
day,  and  will  ponMltute  but  one  offaise,  re- 
gardless of  the  time  of  duration.  Such  are 
cases  of  nuisances,  the  keeping  of  a  gaming 
table,  bawdyhouse,  tlpplli^  house,  unlawful 
oohabltatlon,  and  the  like.  In  this  class  of 
cases  the  indictment  may  allege  that  the  of- 
fense was  committed  on  a  single  day;  but.  If 
the  prosecutor  seeks  Judgment  tor  a  continu- 
ing offense,  he  must  add  acontinuendo,wlifch 
Bishop,  In  his  work  on  Criminal  Procednre, 
<volume  1,  S  S94,)  defines  as  ft^ws:  "A 
continuendo  Is  an  allegation  fn  any  appn^iri- 
ate  form  of  words  that  an  offense  whereof  a 
day  of  beglnolng  Is  stated  Is  continuing  to 
another  day  stated."  It  Is  claimed  that  the 
complaint  In  the  Justice's  court  diarged  a 
continuous  off^ise,  and  the  continuendo  Is, 
"on  divers  days."  The  complaint  Is  certain 
as  to  two  days,  but  uncertain  as  to  any  dth- 
er.  and  hence  the  charge  was  good,  and  suf- 
ficient to  sustain  the  Judgment  of  the  Justice, 
but  not  good  as  to  the  uncertain  time. 
Where  the  allegation  Is  meant  to  charge  a 
continuing  offense,  and  a  day  c«ialn  Is  pnv- 
eriy  alleged,  but  the  remainder  of  the  auc- 
tion Is  Inadequate  as  to  time,  the  sUesattou 
Is  sufficient,  the  part  whldi  uncertain  be- 
ing rejected  as  surplusage.  In  this  case  the 
continuance  was  expressed  by  "on  divers 
days  thereaf^,"  and  as  to  sudi  an  allega- 
tion, and  after  giving  numerous  approved 
forms.  Bishop  On  section  395,  supra)  says: 
"The  allegation,  on  sucii  a  day  'and  on  divers 
other  days  and  times  between  that  day  and* 
some  other,  wblch  was  held  good  in  dvil 
pleadings,  and  In  them  practically  superseded 
the  foregoing  forms,  is  not  a  contlnuraido, 
though  it  is  sometimes  spoken  of  as  such. 
In  principle  it  Is  certain  as  to  two  days  and 
uncertain  as  to  the  rest;  therefore  void  tor 
repugnance  where  the  offense  is  of  a  nature 
not  continuing,  and  eqtially  void  for  tmcer- 
talnty  where  the  continuance  of  it  during 
the  intermediate  period  is  required."  Whart. 
Crim.  PI.  i  125;  Wells  v.  Com.,  12  Gray.  826; 
U.  S.  V.  La  Coste,  2  Mason,  129;  Rex  t. 
Dixon,  10  Mod.  335;  People  v.  Adams.  17 
Wend.  475.  The  statute  law  of  this  terri- 
tory in  reference  to  the  crime  under  consid- 
eration la  found  In  section  4541,  Comp.  Lam 
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Utah  18S8,  which  reads  as  follows:  "ETery 
person  who  deals,plays,or  carries  on, opens  or 
causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  employe,  whether  for  hire  or 
not,  any  game  of  faro,  uMjnte,  roulette,  laus- 
quenert,  ronge  et  nolr,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  other  device, 
fo'  "noney,  checks,  credit,  or  any  other  rep- 
resentatire  value.  Is  goilty  of  a  misdemean- 
or." This  statute  refers  to  tne  game  Itself, 
and  "every  person  who  deals,  plays,  or  car- 
ries on"  such  a  game  is  guilty  of  a  ralsde- 
raeanor.  It  Is  clear  that  each  act  of  this 
kind  constitutes  an  offense,  and,  while  this 
does  not  depend  upon  the  time  of  Its  dura- 
tion, yet,  where  a  continuouH  offense  is  re- 
lied upon,  the  time  must  not  be  left  uncer- 
tain In  the  allegation.  We  think  the  com- 
plaint in  the  Justice's  court  did  not  allege  the 
thne  with  sufflelent  certainty  except  as  to 
the  two  days,  and  that  therefore  the  demurrer 
to  tho  spodal  plea  was  properly  sustained. 
Counsel  for  appellant  cites  numerous  cases, 
but  they  fall  prlndpally  within  the  class  of 
cases  which  are  of  a  nature  continuous.  In 
the  case  of  Dbcon  t.  Corporation,  4  Craneh, 
C.  C.  114,  the  charge  was  for  keying  a  faro 
table,  and,  althouf^  that  was  continued  from 
day  to  day,  the  court  held  It  to  be  a  single 
offense,  which  does  not  conffict  with  the 
views  expressed  taerdn,  for  in  this  case  the 
chatse  Is  not  for  keeplnj;  a  faro  table,  which 
is  in  Its  nature  continuous,  but  for  opening 
and  carrying  on  a  taro  game,  which  may  or 
may  not  be  continuous.  We  do  not  think 
that  case  In  point  here.  Nor  do  we  agree 
with  connsd  that  the  offense  charged  In  the 
Indlcbnent  Is  a  part  of  the  same  transaction 
as  tiiat  charged  in  the  complaint  It  is  a 
similar  transaction,  but.  In  so  far  as  Is  mani- 
fest from  the  complaint.  It  is  a  distinct  and 
separate  offense.  The  Judgment  ot  the  court 
below  Is  affirmed. 

ZANE.  C  J.,  concurs. 

MINER,  J.,  (dissenting.)  An  '  In^ctment 
was  {ffesented  by  the  grand  Jury,  and  filed 
October  1.  1801,  charging  "that  the  defend- 
ant. J.  G.  Sullivan.  Is  accused  by  ttie  grand 
jury  of  this  court  1^  this  hidictment  of 
the  crime  of  gaming,  committed  as  follows: 
The  said  J.  C  Snlllvan,  on  the  Ist  day  of 
August,  A.  D.  eighteen  hundred  and  nine- 
ty-one, at  the  county  of  Juab,  In  said  ter- 
ritory of  Utah,  and  within  tlie  judicial  dis- 
trict aforesaid,  unlawfully  did  maintain, 
conduct,  and  carry  on  a  certain  gambling 
game  commonly  called  faro,'  and  did  p«inlt 
and  suffer  divers  idle  and  evil-disposed  per- 
sons to  play  and  game  at  said  game  of 
faro  for  divers  sums  of  money,"  etc.  On 
bdng  arraigned,  defendant  pleaded  to  said 
indictment  a  former  conviction,  BpeclQrlng 
the  following  particulars:  "That  on  the  19th 
day  of  September,  1801,  a  complaint  reg- 
ularly sworn  to  was  filed  with  the  justice 
of  the  peace  of  Eureka  prednct,  Juab  coun- 


ty, Utah  territoiy,  diarging  the  defendant 
with  having  on  the  Ist  day  of  January, 
1891,  at  Eureka,  In  Juab  county,  Utah  terri- 
tory, and  on  divers  days  thereafter  from  the 
day  last  aforesaid,  to  wit,  January  1,  1891, 
up  to  and  Including  the  10th  day  of  Septem- 
ber, ISOl,  unlawfully  opened,  continued,  and 
carried  on  a  certain  gambling  game  com- 
monly Imown  as  'faro.'  for  money,  and 
checks  representing  value.  That  the  de- 
fendant was  duty  convicted  by  his  plea  of 
guilty  of  the  offense  charged  in  said  com- 
plaint, and  judgment  passed  against  him, 
and  was  satisfled.  •  •  •  That  the  de- 
fendant Is  the  same  person  charged'  In  the 
said  comt^aint,  and  the  charge  In  the  said 
complaint  Is  the  same  offense  as  that 
charged  In  the  indlctnfent,  and  was  com- 
mitted between  Hie  dates  mentioned  In  the 
complaint;  and  that  the  acts  charged  in  the 
Indictment  are  essential  parts  of  the  offense 
charged  In  the  complaint.  That  the  evi- 
dence necessary  to  supiwrt  the  Indictment 
would  have  sustained  the  charge  made  .*n 
the  complaint."  This  plea  was  demurred 
to  by  the  district  attorney,  and  the  court 
sustained  the  demurrer.  By  the  demurrer 
the  facts  stated  in  the  plea  are  adnUtted 
to  be  true.  The  question,  therefore,  upon 
this  appeal  Is  whether  or  not  the  facts  stated 
In  the  plea  constitute  In  law  a  former  con- 
viction. The  statute  under  which  the  In- 
dictment Is  found  and  under  which  the  com- 
plaint in  the  justice's  court  was  made  reads 
as  toUowB:  "Every  person  who  deals, 
plays,  or  carries  on.  opens  or  causes  to  be 
opened,  or  who  conducts,  ^ther  as  owner 
or  employe^  whether  for  hire  or  not,  any 
game  of  fiiro,  monte,  roulette,  lansquenet, 
rouge  et  noii-e,  rondo,  or  any  game  played 
with  cards,  dice,  or  any  other  derice,  fbr 
money,  chei^s,  creuit,  or  any  other  represen- 
tative ct  value.  !s  giiilty  of  a  misdemeanor." 
2  Corap.  Laws  Utah.  p.  601,  f  4&11.  The 
complaint  upon  which  the  defendant  was 
convicted  before  the  justice  covered  a  period 
of  time  »tendlng  from  January  1,  1891.  up 
to  and  Including  Septemun  lU^  1891.  Dur- 
ing this  time  it  is  alleged  that  Uds  offense 
was  committed.  This  period  covered  and 
included  August  1.  1891,  the  same  day  ixp- 
on  which  the  Indictment  alleged  another  of- 
fense to  have  been  committed.  It  therefore 
charges  aa  an  offenn^  *^'*  acts  which  were 
embraced  within  the  scope  of  the  complaint 
upon  which  the  appellant  has  once  been  con- 
victed and  fined.  Tlie  complaint  having  al- 
leged the  offense  as  a  continuing  one,  and 
having  been  treated  in  its  continuing  aspect, 
the  prosecution  would  have  no  right  after- 
wards to  carve  out  a  portion  of  the  Ume 
Included  within  it,  and  seek  a  further  con- 
viction for  the  same  offense,  when  a  con- 
viction bad  been  had.  Th^  had  the  right 
to  fix  the  dates  In  the  first  complaint  with- 
in which  they  could  allege  and  prove  the 
commlsdon  of  the  offaise,  but,  having  once 
made  that  election,  and  secured  a  convlc- 


Digitized  by  Google 


704 


PACIFIC  REPOBTEE,VOL.  33^ 


(OU. 


tioa  tbereoB.  they  shoold  not  be  allowed 
to  travel  over  the  same  srround  again,  and 
eudt'uvor  to  secure  another  coDviction  for 
thti  &iuie  offense  and  transaction  which  oc- 
vurred  at  a  time  carred  out  of  the  period 
upoa  which  a  previous  conviction  had  been 
hud.  1  Chit  Crim.  Law,  452;  Com.  v. 
Koby,  12  IVfe.  496;  State  v.  Locklln.  59  Vt. 

10  AtL  Rep.  4*>4;  State  v.  McCormack. 
8  Or.  23ti;  Qultzow  t.  State,  28  Amer.  Rep. 
31HJ;  Wright  t.  State,  17  Tex.  App.  152;  1 
Blsh.  Crlm.  Law.  1054;  Com.  t.  Hudson,  14 
tJray.  Ill  1  Bleli.  Crim.  Law,  iS  890,  891; 
Kins  T.  Kmdeu,  9  East,  437;  Benn.  &  H. 
1-ead.  Crim.  Gas.  561.  "A  continuing  offense 
Is  a  transaction  or  a  aeries  of  acts  set  on 
foot  by  a  single  Impulse,  and  operated  by 
aa  uulutenulttent  force,  no  matter  how 
long  a  time  it  may  occupy."  Whart.  Crim. 
1*1.  474.  "The  offense  of  Iceeping  a  gambling 
table  may  be  committed  by  a  single  act, 
or  It  may  be  continuous  In  Its  nature,  and 
may  therefore  be  proved  by  one  or  a  series 
of  acta  showing  the  reqTiislte  criminal  in- 
teDtlon  by  a  proper  measiu-e  of  proof." 
Bibb  v.  State,  <Ala.)  3  South.  Rep.  711.  I 
think  the  demurrer  to  the  plea  of  former 
conviction  should  have  been  overruled. 
The  transaction  and  offense  covered  by  the 
Indictment  was  the  same  offense  and  trans- 
action n[>on  which  the  defendant  had  been 
previously  convicted  under  a  continuing 
complaint,  alleging  the  same  offense  and 
tmnsaction.  The  evidence  necessary  to  sup- 
port the  indictment  would  have  supported 
and  sustained  the  charge  made  In  the  com- 
plaint. The  act'  charged  in  the  Indictment 
was  an  essential  part  of  the  same  offense 
clinrKod  in  the  complaint.  The  carrying 
on  of  this  gambling  game  of  faro  may  be  by 
one  who  is  not  present,  and  who  takes 
no  active  part  in  it  The  maintaining, 
conducting,  and  carrying  on  the  gambling 
Kanie  charged  Is  continuous  In  Its  nature, 
uud  ends  only  when  the  owner  or  manip- 
ulator ceases  to  maintain,  conduct  and 
carry  It  on,  and  tiicre  are  no  players  to  en- 
gage In  It  Appellant  had  been  once  con- 
victed and  ptmishcd  for  the  offense  which 
formed  a  part  of  the  tmnsaction  of  carry- 
ing on,  maintaining,  and  conducting  a 
gambling  game  as  charged  In  the  Indictment. 
The  following  cases  bear  upon  the  question: 
In  re  Nielsen.  131  U.  S.  176,  0  Sup.  Ct.  Rep. 
672;  In  re  Snow,  120  IT.  S.  274.  7  Sup.  Gt. 
Rep.  656;  1  Chit.  Crlm.  Law,  4S2;  Dixon  r. 
Corporation,  4  Granch,  G.  G.  114;  Hli^e  t. 
Com..  4  Dana,  &18;  1  Blah.  Crim.  Law, 
804;  IT.  S.  T.  Burch,  1  Craneh,  G.  G.  36; 
Gom.  T.  Jenks,  1  Gray,  490;  Jackson  t. 
State,  14  Ind.  827;  State  Llndley.  Id. 
430;  PeoplB  T.  Saunders,  4  Paiker,  (Mm. 
R.  196;  1  Whart  Grim.  Law,  |  565.  In 
my  oi^on,  the  order  and  dediUon  of  the 
district  court  In  snstalntng  the  demurrer 
should  be  reversed,  and  the  Judguif'nt  and 
sentence  of  the  court  should  be  set  aside, 
and  the  defendant  ordered  discharged. 


(1  Okl.  .4M) 

TERRITORY  ex  rel.  BANK  OP  NEW  VI- 
ENNA V.  MAYOR,  ETC..  OF  CITY  OV 
GUTHRIE. 

(Supreme  Conrt  of  Oklatioma.  Joly  22,  1893.) 

Claims  against  Citt  of  OoTaHii— Ai.u)waxcs 
BT  I>isTBiCT  GoUKT— Appbal  TO  SoPKeHJi  CooaT 

— Wb&»  Will  Lib. 

Under  OTvaoIc  Act,  S  9.  which  proTidea 
ttiat  an  appeal  snail  be  allowed,  "in  alt  cases," 
from  the  final  decision  of  the  district  court  to 
the  supreiiie  court,  etc..  an  appeil  lies  to  the 
supreme  court  from  an  order  of  the  district 
court  approving  claims  allowed  against  the 
city  of  Guthrie,  hy  a  commission  appointed  por- 
fluant  to  the  provisions  of  Okla.  St  art  1.  c 
14.  §  4,  to  pass  on  and  allow  claims  against 
said  city.  Territory  ex  reL.  Loaey  v.  Slayoiv 
etc.,  of  Cit7  of  Gutbri^  31  Pac.  Rep.  190,  1 
Okla.  — ,  followed. 

Application  by  the  territory  of  Oklahoma,  on 
ttie  relation  of  the  Bonk  of  New  Vienna,  for 
a  writ  of  mandamus  to  compel  the  mayor 
and  city  council  of  the  city  of  Gttthrie  to 
Issue  to  relator  warrants  In  payment  of  ceiv 
tain  claims  allowed  by  an  order  of  the  dis- 
trict court   Writ  denied. 

H.  8.  Gunnlngham,  for  rdator.  J.  W.  Fan- 
coast,  for  respondents. 

PER  CURIAM.  This  Is  an  application  for 
a  peremptory  writ  of  mandamus  to  compel 
the  mayor  and  city  council  of  the  dty  of 
Guthrie  to  Issue  to  the  relator  warrants,  as 
provided  In  section  4  of  article  1  of  cliapter 
14  of  tile  Oklahoma  Statutes.  The  petition 
shows  that  the  claim  for  which  warrants  are 
demanded  waa  allowed  and  approved  by  the 
district  court  of  Logan  county  on  a  report 
of  a  commis^on  appointed,  under  the  pro- 
visions of  that  act  to  pass  upon  and  allow 
claims  against  Guthrie,  East  Guthrie,  West 
Guthrie,  and  Capitol  Hill,  and  the  respond- 
ents make  return  to  the  alternative  writ,  that 
they  have  prayed,  and  are  perfecting,  an 
appeal  to  this  court  from  the  order  of  the 
district  court  allowing  and  approving'  the 
claim  of  tlie  relator.  And  the  only  questlwK 
presented  for  our  consideration  Is  whether 
such  appeal  will  lie,  or  not 

It  w.is  held  in  the  case  of  Territory  ex  reL 
Losey  v.  Mayor,  etc.,  of  City  of  Guthrie.  1 
Okla.  — ,  31  Pac.  Rep.  190,  that  the  report 
of  the  commission  was  to  be  made  to  the 
district  court,  as  a  court;  and  It  follows  that 
the  order  of  such  court  allowing  and  ap- 
proving a  claim  contained  In  such  report, 
is  an  order  of  the  court  and  not  of  the  dis- 
trict Judge,  and  Is  a  Anal  order,  to  all  in- 
tents and  purposes.  And.  wliUe  the  legls- 
lature  did  not  Int^id  to  give  an  appeal  from 
sucli  final  order  to  tbla  court.  It  seems  clear 
tb&t  such  appeal  la  given  by  the  pro^stona 
of  section  9  of  the  orgaiUc  act,  which  are: 
"Writs  of  error,  bills  of  exception,  and  ap- 
peal shall  be  allowed  In  all  cases  from  flnal 
decidons  of  said  district  conrt  to  the  supreme 
court  under  such  regulations  as  may  be  pre- 
scribed by  law,  but  In  no  case  removed  to 
the  supreme  court  shall  trial  by  Jury  be  al- 
lowed In  said  court"  The  onptinlc  act  Is  tlie 
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supreme  law  at  the  tOTTlt<H7,  and  must  con- 
trol; and  eltber  party  may  bare  and  per^ 
feet  an  ap[>eal  from  an  order  of  the  district 
court  of  Logan  county,  allowing  or  dlaallow- 
Lng  a  claim  to  thia  court,  for  the  purpose  of 
having  such  order  reviewed  and  corrected, 
If  erroneous;  bat,  in  the  exercise  of  the  right 
of  appeal,  each  claim  allowed  or  disallowed 
mtiBt  be  regarded  Os  independent  of  all  others, 
and  as  a  separate  suit  or  action.  Am  re- 
spondents are  entitled  to  take  and  perfect 
an  appeal  to  this  court  from  the  order  of 
the  district  court,  It  follows  that  the  per- 
emptory writ  of  mandanms  should  be  de- 
nied.  Writ  denied. 


a  Oki.  880) 

HADLBX  T.  ULRIGH. 
(Si^reme  Oonrt  <tf  OUahoma.  July  21,  1893.) 
Apmal  —  Isjusctioh— Intbrlocdtoht  Obdeb— 
What  CJonbtitutes. 
In  an  aetlon  for  an  InjnnctioD,  it  ap- 
peared that  a  conteat  as  to  entry  of  certain 
land  occapied  by  defendant  had  been  prose- 
cuted by  successive  steps  through  the  United 
States  land  offices,  and  finally  decided  by  the 
iuto'ior  departmrat  in  favor  of  plaintiff;  that 
the  latter  thereupon  made  homestead  entry  on 
the  land;  that  arterwards  defendant  made  ap- 
plication for  8  reopening  of  the  case,  which 
was  still  pending;  and  tliat  defendant  refused 
to  iwrmit  plaintiff  to  enter  on  or  occupy  any 
portion  of  such  land.  Held,  that  an  order  that, 
"until  the  further  order  of  this  court,"  plaintiff 
has  the  right  to  occupy  and  improve  half  of 
the  tract,  and  defendant  the  other  half,  and 
iipecifsiQg  the  part  allotted  to  each,  and  that 
each  IS  enjoined  from  interfering  with  the  use 
and  occupancy  of  the  other,  etc.,  is  an  interloc- 
utory order,  from  which  an  appeal  will  not  lie. 

Appeal  from  district  court,  Logan  county; 
J.  H.  Burford,  Judge. 

Action  by  John  H.  TTlrich  against  James 
W,  Hadley  for  an  Injunction,  l-'rom  au  order 
granting  an  Injunction,  defendant  8pi>ealed, 
and  an  oral  order  was  made  dismissing 
tbo  appeal  at  the  January  term,  1893.  De- 
fendant fllea  a  petition  for  rehearing.  De- 
nied. 

AxnoB  Green,  for  appellant.  ,B.  S.  Smed- 
for  appellee. 

DALE,  J.  This  cause  was  decided  at  tiie 
January  term,  upon  nwtfon  of  the  appellee 
to  dismiss  the  appeal  her^n,  which  motion 
Imvlng  been  granted,  the  plaintiff  now  seeks 
to  liaye  aaid  dismissal  set  aside.  The  action 
was  commenced  In  the  lower  court,  In  Cana- 
dian county,  and  a  restraining  order  grant- 
ed by  the  judge  in  chambers,  pending  the 
final  result  of  the  litigation.  The  appellant 
appealed  from  such  restraining  order,  and, 
tJtie  appellee  having  filed  his  motion  to  dis- 
miss, the  court  sustained  the  same,  because 
no  provision  Is  made  in  -our  statutes  for  an 
a.ppeal  from  an  interlocutory  order  granting 
a  restraining  order.  In  his  petition  for  a  re- 
Tl&w,  counsel  for  appellant  insists  that  the 
court  below  did  not  grant  a  mere  Interloc- 
ntorr  decree,  bot  tliat  the  same  was  a  de- 

v.38r.no.l4^5 


cree  which  operated  ,  to  place  plaintiff  below 
In  possesion  of  lai^  and  that  an  Injunc- 
tion cannot  be  Invc^ed  for  placing  a  party 
In  possession  of  land  under  such  condition 
of  facts  as  disclosed  In  the  pleading  in  this 
caae.  The  facts  upon  which  the  Interloo- 
utory  order  of  the  court  below  was  based 
are  set  forth  in  Oie  transcript,  and  are  In 
sufbstance  as  follows :  "That  the  defendant, 
Hadley,  duly  made  homestead  entry  of  the 
land  In  controvnsy,  and  took  p<^es^on  of 
some,  and  began  Improving  and  occupying 
the  same,  and  has  continued  to  occupy.  Im- 
prove and  reside  upcm  same  to  the  date  of 
the  hearing.  That  the  plaintiff,  XJlrlch,  filed 
contest  against  said  entry,  allf^ng  the  dis- 
qualification of  said  Hadley,  which  contest 
was  duly  tried  in  the  United  States  land 
office,  and  decided  In  favor  of  said  Ulrich, 
and  the  entry  of  Hadley  held  for  cancdla- 
Uon.  That  In  due  time  Hadley  appealed 
from  said  decision  to  the  commissioner  of 
tbe  general  land  office,  who,  after  consider- 
ing said  case,  affirmed  the  de<dsion  of  the 
register  and  receiver,  and  ordered  that  said 
entry  be  canceled.  That  In  due  time  said 
Hadley  appealed  from  said  decision  to  the 
secretaiy  of  the  IntMlor,  wfaot  nptm  consid- 
eration of  the  same,  affirmed  the  ded^on  of 
the  commissioner,  and  ordered  that  the 
homestead  entry  of  sold  Kidley  be  canceled, 
and  awarded  to  the  cont«tant,  Ulrich,  a 
preference  right  ot  entry.  That  thereupon 
said  homestead  entry  was  canceled,  and  held 

for  naught;  and  cm  the  —  day  of  , 

1892,  plalntlfl^  Ulrich,  made  homestead  en- 
try for  said  land,  described  as  follows;  'Lots 
1,  2,  and  6  in  section  12,  and  lot  7  of  sec- 
tloD  13,  and  t^ie  north  half  of  the  S.  E.  % 
of  section  12,  in  township  12  N.,  B.  6  W..  all 
In  Canadian  county,  OklaluHtta  territory.* 
That  afterwards  said  defendant,  Hadley, 
made  applicatttm  to  the  secretaiy  of  the  in- 
terior to  reopen  said  case,  and  set  aside 
said  decree  and  Judgm«it,  canceling  his  said 
entry,  which  appUcaUfm  la  stUl  pending  un- 
disposed of,  before  tbe  secretary  of  tbe  In- 
terior. It  1A  forthn'  found  that  the  plabi- 
tlff,  Ulrich,  now  has  a  homestead  entry  npon 
said  land,  and  by  reason  thereof  Is  entitled 
to,  and  has  tbe  right  to  reedde  upon,  occupy, 
and  improve  said  tract,  and  that,  until  the 
secretary  of  the  interior  shall  dispose  of  the 
said  application  tar  a  rehearing,  the  defend- 
ant, Hadley,  also  has  the  ris^t  to  reside 
upon,  use,  occupy,  and  cultivate  said  tract; 
that  the  said  Hadley  is  preventing  tbe  said 
Ulrich  from  going  npon  the  said  land,  estab- 
lishing residMice  thereon,  or  In  any  way  Im- 
proving the  same,  and  Is  thrfflitenlng  to  far- 
ther refuse  him  possession  to  occupy  any 
portion  of  said  land,  and  to  prevent  him 
from  perfecting  his  rights  as  a  homestead 
entryman  and  settler;  and  It  appearing  to 
the  court  that  the  plaintiff  has  executed  a 
good  and  sufficient  undertaking,  with  sure- 
ties approved  by  the  clerk  of  this  court,  that 
he  Is  entitled  to  an  order  restraining  the  de- 
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fimdant  fmm  Interfering  wlOi,  or  preTent* 
lug  his  settlemoat  and  reeldence  upon,  lald 
tract  of  land,  and  It  further  appearing  to 
the  court  that  It  will  be  right,  Just,  and 
equitable  tor  the  plaintiff  to  use  and  occupy 
a  portion  of  said  tract,  and  the  defendant 
the  other  portion  thereof,  ontU  such  time  aa 
their  rights  are  finally  determined  by  the 
proper  tribunal,  and  that  the  buildings  find 
residence  of  said  dcfoidant  are  ^tuated  on 
the  east  half  of  said  tract,  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that,  until  fur^ 
ther  order  of  this  court,  the  plaintUI,  Ulrich, 
shall  have  the  right  to  occupy  and  Improre 
lot  2.  and  the  N.  W.  %  of  the  S.  B.  14  Sea 
12,  and  lot  7,  Sec.  13,  Tp.  12  N.,  R.  6  W.,  and 
that  the  defendant,  Hadley,  shall  hare  the 
light  to  use,  occupy,  and  improve  lots  1  and 
0.  and  the  N.  B.  of  the  S.  E.  ^  of  said  Sec. 
12  aforesaid;  and  the  said  defendant,  Had- 
ley, is  hereby  restrained  and  enjoined  from 
nny  and  all  taterferenoe  with  snld  plnintlff 
lu  the  use  and  occopancy  of  that  portion  of 
'Mid  laud  set  apart  and  assigned  to  said 
plaintiff,  except  that  the  said  Hadley  shall 
have  the  right  to  cultivate  to  maturity,  and 
It  maturity  to  remove  from  said  land  set 
apart  to  said  Ulrich,  any  growing  crops  that 
Ue  may  now  have  thereon,  planted  by  him, 
>md  shall  have  the  right  to  remove  from  said 
land  set  apart  for  Ulrich  within  ninety  days 
berefrom  any  fences,  wire,  or  posts  tbilt  he 
may  have  ho^fore  placed:  thereon;  and 
each  of  said  parties  are  beretqr  restrained 
and  enjoined  from  in  any  manner  Interfer- 
ing with  tlie  other  in  the  vae,  occupant^, 
and  improvement  of  the  portion  of  said 
lands  herein  respective^  assigned  to  them; 
to  all  of  which  the  defendant,  Hadley,  by  his 
couns^  excepted,  and  now  prays  an  appeal 
to  the  supreme  court,  which  appeal  Is  grant- 
ed. iq>on  his  gl^g  an  appeal  bond  In  the 
sam  of  $500,  with  aufilcient  surety,  to  be 
approved  by  the  ctevk  of  this  court,  and  de> 
fendant  la  glvea  ten  days  to  file  an  appeal 
bond  and  perfect  an  appeaL"  The  forego- 
ing la  a  mere  Interiocutoir  order.  The  court. 
It  U  tru^  ft>iind  the.  focts  as  they  appeared 
from  the  pleadings  befOTe  the  cotut,  but  dl»- 
Unctly  avers  that  tbe  order  made  shall  be 
binding  iqmn  fbe  parties  until  further  or- 
dered by  the  court;  bat,  even  If  the  court 
intended  to  make  a  final  decree.  It  could  not 
so  operate,  and  mmt  be  ocmsldered  as  tem- 
porary. While  It  may  be  true  tliat  the  re- 
straining order  effe<^ed»  as  suggested  by 
conns^  a  partition  of  tbe  land,  yet  we  can- 
not review  such  order  until  Qie  case  comes 
before  ns,  after  the  lower  court  has  finally 
disposed  of  all  matters^  and  It  reaches  us 
upon  proper  appeal.  It  may,  however,  be 
said  In  this  connection  that  our  statute  ts 
Tei7  broad,  and  the  ooorts  are  invested  with 
ample  powers  In  proceedings  of  this  kind 
under  consideration,  but  whether  or  not  the 
court  has  exercised  Its  powers  In  this  case 
can  only  be  determined  when  the  final  or- 
der  of  the  court  shall  have  been  made,  and 


the  ease  brought  to  us  on  appeal  from  each- 
final  order.  The  caae  Is  still  before  the 
lower  court,  and  It  may  be  brought  befom 
that  court  for  modification  of  the  temporar>- 
restrnlnlng  order.  If  It  cannot  be  finally  de- 
termined at  an  eariy  day. 
The  petition  for  a  rehearing  U  d^ed. 


(UOU.  1) 

BICE  et  aL  V.  WEST. 
(Soprene  Court  of  Oklahoma.  Joly  21,  1898.) 
Bux  or  ExcEPTiOHs— TiuB  or  PiLiao— FoaotBUi 
Entrt  and  Dktainbu— Puadino. 

L  Under  Code  Civil  Proc  c.  70,  art  24, 
I  6,  providini;  that  a  bill  of  excMitions  must  be 
presonred  wilhia  the  time  allowed  by  the  judse, 
a  bill  filed  a  month  after  the  time  appointed  by 
the  judi-'e  will  not  be  considered. 

2.  Under  SL  c.  71,  art.  16.  |  4,  pro- 
vidioe  that  in  forcible  entry  and  detainer  tbe 
comDiaint  shall  set  forth  either  an  nnlawful  and 
forcible  entry  and  detenrion  or  an  uolawfal 
detention,  the  facts  constituting  such  nnlawful 
entry  or  detentioa  mast  be  set  oat. 

Appeal  from  district  court,  Canadian  coun- 
ty; A.  J.  Secy,  Judge. 

Forcible  entry  and  detainer  by  J.  B.  West 
agntnst  W.  S.  Rice,  W.  B.  Thompson,  and 
John  W.  Parsons.  Judgment  for  plaintiff. 
DefmdantB  appeaL   Reversed  In  part. 

Carawell  &  Smith,  tor  vpellanta.  01  O. 
Blake,  for  i^^peUeflL 

DAI.S),  J.  TtilB  case  was  tMrtglnally  c<Hn- 
menced  before  a  Jnstloe  of  the  peace  of 
Canadian  county,  taken  m  appeal  to  the  dis- 
trict cotut,  and  Judgment  rendered  for  plain- 
tiff, from  which  dc^oidanta  m>peal  to  this 
court 

The  complaint  redtes  that  t.  B.  West, 
plaintiff,  Is  the  ovracr  of  one  friune  bulldhig, 
describing  the  same,  and  the  place  where 
situated,  and  alleges  that  "said  plaintiff 
caused  a  notice  to  quit  and  leave  said  prem- 
ises to  be  served  upon  said  defendants  on 
the  nth  day  of  August,  1891;  that  said  de 
fendanta  entered  said  premises  unlawfully, 
and  have  detained  the  same  unlawfully,  and 
held  said  premises  by  force."  Also  alleges 
"that  said  defendants  neglected  and  refused 
to  pay  the  rent  for  the  service  from  Sep- 
tember 22,  1800,  op  to  the  present  time,  and 
that  said  rent  will  amount  to  the  sum  of  97S, 
which  Is  due  and  impald."  The  prayer  of 
the  complaint  demands  restitution  of  the 
premises,  and  the  sum  of  $75,  money  due 
for  rent  thereof.  The  suit  was  Instituted  be- 
fore the  Justice  August  16,  1891,  and  on 
August  19th  the  defendants  W.  S.  Rice  and 
Walter  B.  Thompson  answered  aa  follows:' 
"(1)  They  deny  that  plaintiff  is  the  ownef 
of  the  premises,  as  set  forth  In  said  com- 
plaint; (2)  deny  that  they  unlawftdly  or  by 
force  hold  aald  premises  from  plaintiff; 
that  they  are  In  any  manner  Indebted  to  the 
said  plaintiff,  as  set  forth  In  said  complaint; 
and  for  a  further  answer  say  that  they  are 
the  equitable  owners  and  In  poeseasiou  ot 
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tlie  iQt  upon  vrblcb.  the  t}ii]ldtitg  deecrlbea  in 
plaintUTs  complaint  1b  located,  and  that  said 
building  iB  attached  to  and  forms  part  of 
the  realty."  On  the  same  day  Soiua  W.  Par- 
sons asked  leare  to  be  made  a  party  de- 
fendant, claiming  an  interest  adverse  to  the 
plaintier.  While  the  transcript  does  not  af- 
lirmatlvely  show  that  the  motion  was  al- 
lowed, yet  It  do^  appear  therefrom  that 
he  participated  in  the  proceedings  as  a  de- 
fendant, both  b^ore  the  Justice  and  district 
court  The  answer  of  Parsons  alleges,  in 
substance,  that  he  settled  on  the  lot  upon 
which  the  building  was  located  in  the  year 
18S9,  under  the  town-site  laws  of  the  Unit- 
ed States,  and  erected  the  building  in  con- 
troversy; that  the  building  Is  firmly  attached 
to  the  realty;  that  the  determination  of  the 
Issues  In  the  case  necessarily  Involves  title. 
He  also  claimed  to  be  the  owner  of  the 
real  estate,  and  the  building  standing  upon 
the  same.  It  does  not  appear  from  the  rec- 
ord what  the  judgment  was  In  the  Justice's 
court;  neither  is  such  fact  necessary  to  he- 
known  in  order  to  enable  the  court  to  prop- 
erly consider  all  question  Involved  In  this 
appeal.  The  case  was  tried  by  a  jury  in  the 
district  court,  and  Judgment  rendered  th»%- 
lo,  December  9,  180X,  In  favor  of  plaintiff  for 
restitution  of  the  property  and  ?97  damages 
as  for  rent  due.  The  next  day  a  motion  for 
a  new  .trial  was  filed,  and  on  January  2, 
IS92,  overruled,  and  30  days  given  to  make 
and  present  a  bill  of  exceptions.  Afterwards 
the  time  of  filing  such  bill  of  exceptions 
was,  by  consent  of  parties,  extended  to, 
February  27,  1802;  but  the  record  cdiows 
that  the  same  was  not  presented  and  ap- 
proved until  April  1,  1802. 

The  appellants  insist  that  the  complaint 
Is  Insufficient  to  state  a  cause  of  action,  ei- 
ther tmder  tiie  forcible  entry  and  detainer 
act  or  as  a  proceeding  In  replevin.  Also, 
that  the  evidence  tends  to  ^ow  that  Par- 
sons Is  a  Joint  owner  with  West  of  the  proi>- 
erty,  and  that,  therefore,  West  cannot  main- 
tain the  action;  and  further  Insists  that  his 
demurrer  to  the  evidence  should  have  beeu 
sustained,  because  plaintiff  failed  to  prove 
service  of  notice  to  quit  prior  to  the  com- 
mencement of  the  acUon.  The  appellee  ob- 
jects to  the  consideration  of  the  bill  of  ex- 
ceptions, because  not  filed  within  the  time 
allowed  by  the  court,  or  the  enlarged  time 
as  stipulated  by  the  parties. 

We  will  first  consider  the  objection  made 
by  appellee  to  the  bill  of  exceptions.  Sec- 
tion 5*  art  24,  c.  70,  Code  Civil  Proc.,  pro- 
Tides  that  the  party  objecting  must,  within 
such  time  as  may  be  allowed,  present  to  the' 
judge  a  iHY)per  bill  of  exceptions.  January 
2d,  when  the  motion  for  a  new  trial  was 
overruled,  30  days'  time  was  allowed  by  the 
court  within  which  to  file  a  bill  of  exceptions. 
This  time  was,  by  agreement  of  counsel, 
extended  to  February  27th.  The  bill  of  ex- 
ceptions in  this  case  was  not  filed  imUl  April 
Ist,  long  Buhsequent  to  the  eiplratlon  of 


the  time  allowed  by  the  comrt;  and  to  which 
it  was  enlarged  by  agreement  of  counsel.  It 
follows  that  the  objection  of  appellee  to 
the  con^deration  of  that  portion  of  the  rec- 
ord contained  in  the  bill  bf  exceptions  Is  well 
taken.  Holding  to  this  view,  we  are  ex- 
cluded from  determining  any  matters  aris- 
ing under  the  evidence  found  In  the  record, 
and  it  only  remains  for  us  to  pass  upon  the 
question  raised  by  appellants  upon  the  suffi- 
ciency of  the  complaint  This  is  an  action 
brought  under  article  16,  c.  71,  St  Okl., 
known  as  "fordble  entry  and  detainer."  Sec- 
tion 4  of  such  article  provides  that  the  plain- 
tiff "shall  set  forth  either  an  unlawful  for^ 
clble  entry  and  detention,  or  an  unlawful 
detention  of  the  premises."  "And  sacb  com- 
plaint in  a  separate  paiagi-aph,  may  set 
forth  the  amount.  If  any,  due  for  rent  and 
for  damages  to  the  premises,  and  pray  for  a 
Judgm^t  for  the  rent  due  and  damages,  aa 
well  as  for  restitution  of  the  premises."  The 
plaintiff  below  evldentiy  intended  to  unite  In 
the  one  suit  both  causes  of  action,  as  Is  pro- 
vided by  the  statute  atwve  referred  to.  The 
complaint  Is  for  the  first  time  brought  Into 
question  In  this  court,  and  It  Is  well  settied 
that  when  the  complaint  is  first  challenged 
In  the  supreme  court  the  judgment  should 
be  reversed  only  when  there  is  an  entire 
failure  to  make  any  allegation  as  to  a  nec- 
essary fact.  Smith  v.  Smith,  106  Ind.  43, 
6  N.  E.  Rep.  411.  If  the  complahit  under 
consideration  is  such  that  from  a  reading 
thereof  it  may  fairly  be  said  that  facts  are 
pleaded,  within  the  meaning  and  Intent  of 
the  statute,  which  tend  to  state  a  cause 
of  action,  then  the  Judgment  of  the  lower 
court  should  stand.  The  first  cause  of  ac- 
tion attempted  to  be  set  up  In  the  complaint 
states  that  "defendants  entered  said  prem- 
ises unlawfully,  and  have  detained  the  same 
unlawfully,  and  hold  the  same  by  force." 
It  will  be  seen  that  the  allegations  are  mere 
(xmcluslons,  and  that  no  fact  upon  which  to 
base  the  same  appears.  Code  Civil  Proc.  i 
4,  art  9,  c.  70,  clearly  defines  what  Is  nec- 
essaiy  In  a  complaint  In  the  following  lan- 
guage: "The  complaint  shall  contain,  a 
statement  of  the  facts  constituting  the  cause 
of  action,  In  plain  and  concise  language, 
without  repetition,  and  In  such  mann»  as 
to  enable  a  i>er8on  of  common  understand- 
ing to  know  what  la  Intended."  Section  4  of 
the  forclUe  entry  and  detainer  act  proscribes 
that  summons  shall  not  issue  until  the  plain- 
tiff shall  set  forth  either  an  unlawful  and 
forcible  entry  and  detention,  or  an  unlawful 
detention.  By  the  use  of  this  language  It 
follows  that  the  general  provisions  of  the 
Code,  as  defined  in  section  4,  art  9,  c.  70, 
supra,  must  be  followed  in  a  complaint  un- 
der the  forcible  entry  and  detainer  act. 
There  are  many  different  modes  by  which 
a  person  may  make  an  unlawful  forcible 
entry  or  detention  of  property,  and  the  facta 
constituting  such  unlawful  entry  or  detention 
should  be  set  forth,  to  enable  the  defeud- 
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ant  to  fairly  understand  how  be  la  charged. 
Blaco  T.  HaUer.  9  Neb.  148. 1  N.  W.  Rep.  978; 
Sancbei  r.  Luna,  1  N.  M.  23S.  Tbls  being 
tni^  it  follows  tbat  the  Judgment  for  the 
reatltatlott  of  the  pr&per^  must  be  reversed; 
but  because  of  this  It  does  not  follow  that 
the  money  judgment  obtained  as  damages 
for  rent  diw  need  be  disturbed.  As  before 
stated,  the  complaint  charges  two  causes  of 
action,  one  of  which  Is  for  rent  due.  We 
have  not  before  us  the  evidence,  and  most 
therefore  presume  that  the  verdict  of  the 
Jury  finding  that  defendants  were  indebted 
to  plaintiff  in  the  sum  of  (97  damages  as  for 
rent  due  Is  based  upon  sufficient  evidence. 
The  complaint  chaises  a  good  cause  of  ac- 
tion for  rent  due,  and  we  do  not  think  the 
Judgment  rendered  thereon  should  be  dis- 
turbed. The  Judgment  of  the  lower  court 
Is  therefore  reversed  in  so  far  as  It  relates 
to  the  restitution  of  the  premises  described 
in  the  complaint  of  plaintiff  below,  and  af- 
firmed for  the  sum  of  money  awarded  plain- 
tiff as  damages. 


(1  OU.  2tt) 

BLAOKBintN  V.  CITY  OF  OKLABOMA 
CITlf. 

(Supreme  Court  of  Oklahoma.    July  1.  18^.) 

Oklahoka—Settlbhbmt  bt  WuiTEa— Hevival  op 
Lavs— Phovibiokai.  Ootbbkmekt  of  Uxlahoma 

CiTT  —  RbOOVBBT  OV  COUPBNSATIOM  BT  RE- 
CORDER. 

1,  When  the  countir  of  Oklahoma  was 
originally  set  apart  for  the  Indiana,  the  previ- 
ous laws  made  for  the  Kovemment  of  the 
whiteR  and  in  force  there  were  withdrawn,  and 
the  subsequent  settlement  of  the  country  by 
whites  after  the  purchase  of  the  lands  £rom  the 
Indians  did  not  revive  those  laws. 

2.  Evea  if  Act  Cong.  June  4,  1S12,  S  14, 
providing  that,  if  the  public  exigencies  make  it 
necessary  for  the  common  preservation  to  de- 
mand particular  services  of  any  person,  full 
compensation  eball  be  made,  were  in  force  in 
Oklahoma  at  the  time  the  country  was  opened 
to  the  whites,  a  person  cannot  recover  under 
this  section  for  services  performed  as  recorder 
of  the  provisional  govfanment  of  Oklahoma 
City,  since  there  was  no  law  requiring  public 
records  to  he  kept,  no  authority  for  any  one  to 
employ  him  for  such  duties,  and  no  public  ne- 
cessity  for  his  services. 

On  rehearing.  Denied. 

For  former  report,  see  31  Pac.  Rep.  782. 

BURFORD,  J.  The  appellant,  Blackburn, 
Insists  that  this  ccmrt  erred  In  its  applica- 
tion and  construction  of  the  law  in  the 
opinion  In  this  case.  Counsel  for  appellant 
lias  favored  us  with  a  brief  which  evidences 
gi-eat  research,  induslry,  and  learning,  and 
which  abounds  with  mucb  sound  reasoning. 
It  is  ably  contended  that  certain  laws,  stat- 
utes, and  mactments  of  the  French  republic, 
the  Territory  of  Indiana,  the  Territory  ot 
Missonri,  and  of  the  United  States  were  in 
force  in  this  territory  during  the  period 
that  It  was  set  apart  as  Indian  country,  and 
at  the  time  Oklahoma  was  settled  by  the 
whites,  In  April,  1S89.  But  the  reasoning 
ot  Gouns^  leads  them  to  an  «Toneou8  ocm- 


cluslon,  by  reason  of  being  based  npcm 
false  premises.  They  contend  that  the  pro- 
visions of  the  ordinance  of  1787  for  the  gov- 
ernment of  the  Northwest  Territory  were 
adopted  and  extended  over  the  country  now 
known  as  "Oklahoma"  by  the  act  of  con- 
gress approved  March  2Q.  1804.  2  Stat  283. 
A  brief  review  of  the  lilstory  of  national 
legislation  affecting  this  period  wUl  show 
the  error  of  this  position.  The  act  for  the 
government  of  the  territory  of  the  United 
States  northwest  of  the  Ohio  river  was  ap- 
proved July  13,  1787,  prior  to  the  I>ouislana 
purchase,  and  at  a  time  when  the  territory 
now  Included  In  Oklahoma  did  hot  belong 
to  the  United  States.  Article  2  of  the  act 
provides:  "And  ^nld  the  public  exigen- 
cies make  It  necessary  fOr  the  common  pre»- 
ervation  to  tahe  any  person's  property,  or 
to  demand  his  particular  servlccfi,  full  com- 
pensation shall  be  made  therefor.'"  The  ap- 
pellant contends  that  this  provision  was  in 
force  in  Oklahoma  piior  to  the  adoption  of 
-oiur  organic  act,  and  that  hla  particular 
scrvioes  were  required  and  demanded  as  an 
officer  of  the  provisional  giivemment  of 
Oklahoma  City,  and  hence  the  present  de 
Jure  city  is  bound  to  make  compensation. 
By  act  of  congress  approved  May  7,  ISOO, 
the  Indiana  Territory  was  created,  compris- 
ing all  the  territoi-y  belonging  to  the  United 
States  west  of  a  line  running  north  from 
the  Ohio  river  at  a  point  opposite  the  mouth 
of  the  Kentucky  river  to  Ft  Recovery,  and 
thence  north  to-  the  Canadian  boundary  line, 
and  said  act  gimmntied  to  the  people  of 
Indiana  Territory  all  the  rights,  privileges, 
and  advantages  granted  and  secured  by  the 
ordinance  of  1787.  At  that  timo  the  Indiana 
territory  did  jiot  include  or  have  Jurisdiction 
over  the  region  now  known  as  "Oklahoma." 
The  treaty  with  France  for  the  cession  of 
tlie  province  of  Louiifiana,  which  included 
Oldahoma,  was  ratified  by  congre^  October 
21,  1803,  received  executive  approval  Octo- 
ber 31,  1803,  and  formal  possession  was 
taken  of  the  lands  ceded  on  I  December  20, 
1.S03.  Up  to  that  time  the  cedisl  lanas  had 
been  imder  French  d<>rainion  and  laws,  ex- 
cept a  poriion  which  a  part  of  the  time  had 
been  under  Spanisli  controL  By  act  ap- 
proved March  26,  1804,  congreas  divided  the 
French  purchase  into  two  divisions,  one  of 
which  was  denominated  the  ""Territory  of 
Orleans."  for  whlt^  a  territorial  government 
was  prescribed.  'ITie  other  was  designated 
the  "District  of  Lotilslana,"  and  iucluded  the 
r»ortlon  of  country  now  known  as  "Okla* 
jioma."  For  the  District  of  Louisiana  no 
form  of  govenimont  was  provided,  but  sec- 
tion 12  of  said  act  provides:  "The  execu- 
tive power  now  vested  In  the  governor  of 
tlie  Indiana  Territory  shall  extend  to,  and 
be  exerdsed  in,  the  sjild  District  of  Louisi- 
ana. The  governor  and  Judges  of  the  Indiana 
Territorj'  shall  have  power  to  establish  in 
the  said  District  of  Loulsuiua  Imferior 
courts,  and  prescribe  their  Jurisdiction  and 
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duties,  and  to  make  all  laws  which,  they 
juay  deem  conducive  to  the  good  gorern- 
raent  of  the  InliaUrunts  thereof:  provided, 
however,  that  no  laws  shall  be  valid  which 
are  Inccmalatmt  with  the  constitution  and 
him  of  the  United  States,  or  nhich  shall 
lay  any  person  under  restraint  tir  disability 
on  account  of  hiB  religious  opinions,  profes- 
sion or  worship;  In  all  of  which  he  shall  be 
free  to  maintain  his  own,  and  not  burdened 
for  those  of  another."  Section  13  provides 
as  follows:  'The  laws  In  force  In  the  said 
District  of  Louisiana  at  the  commencement 
of  this  net,  and  not  inconsistent  with  any  of 
the  provisions  thereof,  shall  contiime  in  force 
nntll  altered,  modified,  or  repcded  by  the 
governor  and  Judges  of  the  ludiana  Territory 
aforesaid."  It  will  be  ob&erved  That  this  act 
of  congress  did  not  extend  the  laws  of  Indi- 
ana Territory  ovei*  the  District  of  Louisiana, 
but.  on  the  eoutrary,  continued  In  force  for  a 
limited  time  the  laws  tbsri  In  force  In  said  dis- 
trict, and  autliorizod  the  governor  and  judges 
of  the  Indiana  Territory  to  make  such  laws 
for  said  district  as  In  their  judgment  might 
seem  necesftury  and  proper.  The  provisions 
of  the  ordhiaiices  of  1787  were  not  in  force 
In,  or  applicable  to,  the  country  now  known 
as  "Okluhoma.  '  By  act  approval  March  if, 
1805,  congress  provided  a  territonal  form  of 
govcrniiiout  for  the  District  of  Loui^mi, 
and  designated  It  the  "Terrltoiy  of  Louisi- 
ana." The  hiw-i  then  in  force  were  con- 
tinued In  force  until  altered,  amended,  or 
repealed  by  the  territorial  legislature.  Con- 
gress, by  act  approved  June  4,  1S12,  enacted 
that  the  Tenltory  of  Louisiana  shotdd  there- 
after be  called  "Missouri,"  and  by  said  act 
a  new  territorial-  government  was  provided 
for  said  territory.  Section  14  of  this  act 
contains  provisions  similar  to  the  ordinance 
of  1787,  to  wit:  "If  the  public  exigencies 
make  it  necessary  for  the  common  preserva- 
tion to  take  the  property  of  any  person,  or 
to  deDiand  his  particular  services,  full  com- 
pensation shall  be  made  for  same."  Tlds 
provision  seems  to  have  continued  In  force 
until  the  adoption  of  the  constitution  of  the 
state  of  Missouri  In  1820,  and  the  admission 
of  that  state  into  the  Union,  when  It  dis- 
appeared, and  was,  by  the  change  of  govern- 
ment, and  the  adoption  of  the  constitution, 
which  received  the  assent  of  congi'ess,  if 
not  directly,  at  least  by  implication,  re- 
pealed so  far  as  relates  to  the  territory  now 
known  as  Missouri."  When  the  lands  now 
known  as  "Oklahoma"  were  set  apart  and 
ceded  to  the  Creeks  and  Seminole  Indians, 
and  the  whole  Indian  Territory  set  apar£ 
for  the  exclusive  use  and  occupancy  of  tlhe 
Indians,  the  laws  made  for  the  government 
of  the  whites  were  withdrawn  from  the  In- 
dian Territory,  or  by  treaty  stipulations  re- 
pealed, and  ceased  to  operate  In  the  Indian 
country.  The  settlement  of  the  country  by 
whites  after  tlie  purchase  of  the  lands  from 
the  Indians  and  exUngulsbmeut  of  their 
rights,  cnatoms,  and  laws,  did  not  have  the 


effect  to  reinvest  tiie  obsolete  laws  wltii 
any  ritallty,  force,  or  effect 
The  United  States  circuit  court  of  appeals, 

In  Railway  Co.  v.  O'Langhlln,  49  Fed.  B^. 
440,  1  O.  O.  A.  311,  In  discosEtog  this  ques- 
tion, say:  "Hiere  was  no  statute  on  any 
subject  In  operation  in  this  territory  ont< 
side  of  the  acts  of  congress  regulating  In- 
tercoorae  with  Indians,  and  punishing 
offenses  against  the  United  Stat^  The 
laws  of  the  Territory  of  Missouri  had  no 
force  or  etTect  In  the  Indian  country  after 
that  country  ceased  to  be  a  part  of  sndt 
territory."  And  this  case  IB  conclusive  on 
this  subject 

But  were  we  to  concede  that  Gie  provision 
contended  for  by  appellant  was  In  force  at  the 
time  this  country  was  settled,  and  during  the 
time  be  acted  as  recorder  of  the  provisional 
government  of  Oklahoma  City,  we  do  not  think 
his  case  would  come  within  Its  provisions. 
There  was  no  public  exigency  that  made  It 
necessary  for  the  common  preservation  that 
he  should  flU  the  office.  There  was  no  power 
that  could  compel  him  to  act;  no  law  re- 
quiring public  recoi'ds  to  be  kept;  no  au- 
thority for  any  one  to  employ  him  for  such 
duties;  and  no  public  nec^slty  for  hia  serv- 
ices. We  are  aware  that  congress  after^ 
wards  made  certificates,  Issued  by  the  au- 
thorities, organized  tsy  the  people,  prima 
facie  evidence  of  occupancy  of  town  lots; 
but,  in  doing  this,  congress  did  not  specify 
or  indicate  any  particidar  authority,  but  any 
authority,  official  or  unofficial,  private  or 
public,  that  the  public  recognlised,  and  tbe 
purpose  was  to  avoid  confusion,  and  to  en- 
able the  trustees  to  have  some  basis  on 
which  to  operate  In  determining  who  were 
proper  claimants;  but  there  was  no  law 
making  it  the  duty  of  Blacklium  to  Issue 
(XM-tiflcatos  of  tlic  character  mentioned  by 
congress.  The  services  of  appellant  were 
voluntarily  performed,  without  compulsion, 
for  private  gain,  and  not  for  the  public, 
in  the  sense  contemplated  In  the  ordinance 
of  1787  and  subsequent  acts.  Under  such 
circumstances,  It  ■was  his  duty  to  have 
looked  to  the  persons  for  whom  he  per- 
formed services  for  compensation  at  the 
time. 

The  contention  of  appellant  Is  well  found- 
ed that  It  has  been  the  policy  of  the  United 
States  and  of  the  several  states  generally 
to  recognize,  and  through  their  proper  legis- 
lative authorities  make  provision  for,  the 
payment  of  this  class  of  claims  against  pro- 
vlsdonal  territorial  and  municipal  govern- 
ment If  the  legislature  of  Oklahoma  bad 
authorized  these  debts  to  be  paid,  and  made 
provision  for  their  payqaent,  their  power  In 
the  premises  would  hardly  be  questioned; 
but  inasmuch  as  the  legislature  has  not  au- 
thorized the  payment  of  the  claim,  but  on 
the  contrary,  provided  that  claims  of  this 
class  shall  not  be  paid,  the  courts  have  not 
the  power  to  compel  their  payment  We 
find  nothing  In  the  law  entitling  the  appd* 
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last  to  ft  rehearing  In  this  case.  The  petj- 
tb»i  for  rdieftrins  Is  oremiled^  at  costs  <tf 
appellant 

(4  Arls.  126) 

SOUTHERN  PAO.  CO.  t.  TOMLINSON. 
(Supreme  Court  of  Arizona.  June  16,  ISU3.) 
Dbatb  bt  Wronqfol  Act— Aottok  bt  Widow— 

EVIDBNOB— DaHAOES— UBHlTTinm. 

1.  Whw,  iindw  Upt.SL  par.  2150,  a  widow 
brings  an  action  for  tbe  wrongful  death  of  her 
buBband,  for  her  own  benefit,  and  that  of  others 
entitled  to  damages  for  such  death,  she  has 
toll  authority  to  control  the  salt,  and  mas,  if 
•be  deem  it  adviaable,  remit  part  of  tbe  dnm- 
ages  awarded  by- the  jurr  to  the  persons  other 
tban  beroelf,  for  whom  she  sues. 

2.  A  trial  court  has  the  power,  where  ex- 
ceaaive  damages  have  been  allowed  by  the  jury, 
and  where  a  motion  to  set  atiide  the  verdict  la 
made  on  this  ground,  to  make  a  remissioo  of 
part  of  the  damages  allowed  a  oonditlon  preced- 
ent to  oTermling  tbe  motion. 

3.  Id  an  action  for  wrongful  destb.  It  ap- 
peared that  deceased  lived  on  the  north  side 
of  defendant's  railroad  track,  and  bad  a  store 
OD  the  south  side,  and  was  struck  bj  a  train  at 
a  place  uied  for  a  crossing  by  tbe  residents  of 
tbe  village.  There  was  evidence  that  no  warn- 
ing was  given  of  the  train's  approach,  as  re- 
quired by  statute.  At  this  point  the  view  of 
toe  track  towards  tbe  east,  whence  tbe  train 
came,  was  unobstructed  on  tbe  south  side,  but 
Ml  the  north  side  it  was  obstructed  by  cars  and 

files  of  lumber.  A  witness  wbo  was  south  of 
be  track  when  tbe  train  came  testified  that  no 
one  stejiped  on  the  track  from  thnt  side.  De- 
ceased's injuries  were  on  his  Ipft  side,' and  a 
flagstaff  on  the  right  side  of  the  cow  catcher 
was  broken  off,  and  found  near  deceased's  body. 
Several  minutes  before  the  train  came,  de- 
ceased left  his  house  to  cross  to  his  store,  and 
plaintiETs  tbeorr  was  that  he  was  struck  while 
returning.  Hda,  that  tbe  question  of  defend- 
ant's negligence  was  for  the  Jury. 

4.  In  an  action  for  wrongful  death,  tbe  bar- 
den  of  proving  contributory  negligence  is  on  de- 
fendauL 

Appeal  from  district  conrt,  Pinal  naantj; 
James  H.  Klbbey,  Judga. 

Action  by  Bertha  TomllnMm  against  the 
Soutbem  Pacific  Company.  From  a  judg- 
ment (or  plaintiff,  defendant  aK»eali.  Af- 
Brmed. 

B.  N.  Alexander  and  W.  B.  Stone^  for  ap- 
pellant Bakar  ft  Oampbdl  snd  O.  CL  Israd, 
tor  appdlea 

SI/>AN,  X  This  action  Is  brongbt  imder 
tbe  proTtalons  of  title  38.  Iter.  St  1S87,  »• 
dtled  "iDjnricfl  Resulting  In  Death.**  Plain- 
tiff. Bertha  Tomllnson.  as  the  widow  of 
niomaa  Tomllnson,  deceased,  brought  suit 
In  her  own  name  against  the  Soutbem  Pa- 
cific Company,  for  the  benefit  of  herself,  as 
sorrlTlng  wife,  as  well  as  for  tbe  children 
and  parents  of  the  deceased,  to  recover  dam- 
ages sustained  by  the  dcatli  of  said  de- 
ceased, wbliA  occurred,  aa  alleged,  by  reason 
of  the  Diligence  of  the  defendant  In  addi- 
tion to  a  special  verdict,  tbe  jury  returned 
a  verdict  ft»r  plaintiff  in  the  sum  of  $90,000, 
which  amount  was  apportioned  among  the 
beneflclaries  named  in  the  complaint  as  fol- 
lows: BerUut  Tomlinsoa,  plaintiff,  98,000; 


Fenton  Tomltnaon.  tmttuti  SS.OOO;  Marr 
Tomllnson,  mother,  |5,000;  Alico  Tomllmni^. 
chtld.  $8,000;  FenUm  Tomllnsoo,  child,  58,- 
000;  Howard  Tomlinson,  tdiUd,  $3,000;  Baby 
Tomllnson,  child.  $S,000.  The  dtfendant 
moved  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial,  on  the  ground,  among 
others,  that  the  verdict  was  excesdve,  and 
rendered  under  the  inflnenoe  of  passion  or 
prejudlofc  Whereupon  plaintiff,  hy  bar  a^ 
tomeys,  filed  a  remittitur,  which  was  In 
woi'ds  aud  fibres  following,  to  wit:  "Cmnes 
Bertha  Tomllnson,  ou  behalf  of  herself  and 
the  others  interested  herein,  and  remits 
from  the  verdict  heretofore  rendered  therein, 
in  uie  Slim  of  $5l>,000,  the  following  sums: 
Bertha  Tomlinsou,  $8,000,  remitted  to  $0,000; 
Alice  Tomllnson,  $8,000,  remitted  to  $3,000; 
Fenton  Tou\linson,  $8,000,  remitted  to  $3,000; 
Howard  Tomliuson,  $8,000,  remitted  to  $3,- 
000;  Baby  Tomllnson,  $8,000,  remitted  to 
$.3,000;  Fenton  Tomllnson,  fatber.  $5,000, 
remitted  to  $1;  Mary  Tomllnson,  mother, 
$0,000.  remitted  to  $1,— thereby  making  a  to- 
tal remittance  of  $31,998,  aud  allowing  the 
verdict  to  stand  In  the  sum  of  $18,002."  Ttie 
court  then  overruled  the  motion,  for  a  new 
trial,  and  entorcd  Judgment  for  plaintiff  in 
accordance  with  the  remittitur.  It  la  al- 
leged by  appellant  tbat  the  court  erred  In 
allowing  tbe  remittitur,  and  entering  jodg* 
ment  In  accordance  therewith— First  tot  the 
reason  that  the  plalnUff  had  no  power  to 
remit  any  portion  of  the  damages  awarded 
by  tbe  jury,  except  perhaps,  the  portion  al- 
lowed to  ber  by  tbe  verdict;  and,  second* 
for  tbe  reason  that  the  damages  being  ex- 
cessive, It  was  ertdnit  tbat  tbe  jui;,  In  ifr 
turning  any  verdict  for .  plaintiff,  acted 
tbrough  iiasslon  or  pKtJndloe;  and  tiierefon 
a  remittitur  could  not  possibly  <^rate  to 
cnre  tbe  verdict  thus  wrongfully  found. 

As  to  the  right  of  the  nominal  plaintiff. 
In  an  action  for  damages  on  account  <a  In- 
juries candng  death,  we  are  not  olted  to  any: 
authorities  directly  In  point  Independent  of 
tbe  statute,  the  right  to  maintain  such  an  ao 
ttm  does  not  exist  W«  are  therefore  left 
In  determlntng  this  qnesUw,  sole^  to  a  cent 
^deration  of  the  sectlona  of  the  statute 
whlcbbeoruponthequesUon.  PaRi|^pb2149, 
Bev.  St.,  bdng  section  S  of  said  title  36,  pro- 
Wdes  that  "tbe  action  shall  be  for  the  sole 
and  exclusive  benefit  of  tbe  surviving  bn» 
l»nd,  wife,  chlldrra  and  parents  of  the  per- 
son whose  death  shall  have  been  so  caused, 
and  tbe  amount  recovered  therein  shall  not 
be  liable  for  the  debts  of  deceas*^.**  Para- 
graph 21S0  provides  that  "tbe  action  may  be 
brought  by  all  the  parties  entitled  thereto, 
or  by  any  one  or  more  of  them  for  tbe  bene- 
fit of  all."  The  paragraph  last  quoted  gives 
tbe  widow  authority  to  bring  suit  for  herseU^ 
children,  and  parents  of  tbe  deceased.  If  any 
there  be.  living  at  tbe  time  of  tbe  deatb  of 
deceased.  The  authority  to  bring.  It  seems 
to  OS,  Includes  also  full  authority  to  proee- 
Gtttflb  control,  and  direct  the  salt  to  Its  floal 
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determination.  Iff  to  prevent  a  new  trtal  be- 
ing granted.  It  be  necessary  to  remit  a  por- 
tion of  th0  damages  awarded  by  the  jory,  we 
■ee  no  reason  why  she  may  not*  nndor  the 
statute,  remit  such  porttoi  or  portltms  as 
may-  be  neoessazy  to  that  end,  and  which  she 
may  consider,  In  good  conscience,  onght  to  be 
rwaltted.  To  hold  otherwise  would,  we 
think,  be  constming  the  statute  to  place  the 
plaintiff  In  this  sort  of  an  action  at  a  disad- 
vantage to  plaintiffs  In  other  ftn^s  of  ao- 
tlML  While  the  record  does  not  afflrmatlve- 
ly  show  that  the  trial  court  made  a  remis- 
sion of  a  portion  of  the  damage  awarded  a 
condition  precedent  to  his  oremillDg  the  mo- 
tion for  a  new  trial,  the  damages  awarded 
being  dearly  excestire,  we  think  It  qolte  evi- 
dent that,  had  ttie  remittitur  not  been  filed, 
the  court  would  have  granted  the  motion.  A 
trial  court  has  the  power,  where  ezcesslTe 
damages  have  been  allowed  by  the  Jury,  ahd 
where  the  motion  to  set  aside  the  verdict  la 
based  upon  this  ground,  to  make  a  remls^on 
a  (XKidltlon  preced^it  to  overruling  the  mo- 
tloD.  The  exercise,  of  this  power  rests  In 
the  sound  disoetltni  of  the  court.  This  doc- 
trine la  aflirmed  In  the  case  of  Oattle  Co  v. 
Mann,  130  U.  S.  74,  9  Sup.  Gt  Rep.  458; 
also.  In  Railroad  Co.  v.  Herbert,  116  U.  S. 
G42.  6  Sup.  Ot  Rep.  590.  Of  course.  If  It  is 
apparmt  to  the  trial  court  that  the  verdict 
was  the  result  of  passion  or  prejudice^  a 
remlttltnr  shoidd  not  be  allowed,  but  the 
verdict  should  be  set  aside.  In  passing  uptm 
this  question  the  court  should  not  look  alone 
to  the  amount  of  the  damages  awarded,  but 
to  the  whole  case,  to  determine  the  exist 
mice  of  pasrion  or  prejudice,  and  to  deter- 
mine how  far  such  passion  or  prejudice  may 
have  operated  In  Inflnendng  the  finding  of 
any  verdict  agattut  the  defendant  Wb«i 
the  drcnmetances,  as  they  may  appear  to 
the  trial  court,  Indicate  that  the  jury  drilb- 
oatdy  disregarded  tbe  Instroctitms  of  the 
court,  or  the  facts  of  the  case,  a  remittitur 
should  not  be  allowed,  but  a  new  trial  should 
be  granted.  If  tta^  do  not  so  Indicate,  and 
tlw  i^ntltt  voluntarily  remits  so  mmSh  ot 
tiie  damages  as  may  appear  to  be  exoaaslv^ 
Am  court.  In  Its  dlseretion,  ma^  allow  fiie 
remlsaliHi,  and  mter  Judgment  according. 
Oattle  Co.  v.  Mann,  dted  above.  From  a  re- 
view of  the  whole  case  we  cannot  say  that 
Hbm  jiU7»  In  finding  for  the  plaintiff,  In  this 
■otkn,  in  a  som  larg^  in  excess  of  the  dam- 
aces  proven,  deliberately  disregarded  the 
facts  or  the  taurtmctlons  trf  the  court  We 
rather  Incline  to  the  view  that  tlie  Jury, 
having  found  the  Issues  In  favor  of  the  plain- 
tffl,  was  then  prompted,  ttirouflAk  sympathy 
fM*  the  widow  and  dtUdreOt  and  oat  of  the 
enlarged  liberality  of  which  juries  in  such 
cases  are  usually  poosessed,  to  award  dam- 
ages largdy  In  ezoess  ot  what  the  proofs 
warranted. 

Tbo  refusal  of  ttie  trial  court,  at  the  close 
of  s^ntlff's  case,  to  direct  the  Jury  to  re- 
tatn  *  verdict  tor  tho  d^endant,  at  the  re- 


quest of  defCTdant,  Is  amigned  as  errtH'.  The 
deceased,  Thomas  Tomllnson,  a  merchant 
living  in  the  village  of  Casa  Grande.  A  T., 
about  9  o'dock  In  the  evening  of  June  24, 
1891,  while  crossing  the  railroad  track  of 
defendant,  within  the  confines  of  said  vil- 
lage, was  struck  by  a  passing  ft%lght  engine, 
and  died  soon  after  from  the  Injuries  re- 
oelved.  The  testimony  on  the  part  of  plalo- 
tlfl  tended  strongly  to  show  that  at  the  time  ' 
of  the  acddent  the  train,  which  was  a  spe* 
dal  freight  was  running  at  a  high  rate  <^ 
speed,  and  that  omtrary  to  the  custom  of 
defendant  and  in  vl<riation  of  the  provisions 
of  paragraph  322,  Rev.  St  1887,  novbell  was 
rung,  or  other  warning  given  of  its  approach. 
The  village  of  Oasa  Grande  extends  along  on 
each  ride  of  the  defoidant's  track,  whldi 
runs  at  this  point  -in  an  east  and  west  dl> . 
rectlon.  South  of  the  track,  and  facing  It 
Is  a  row  of  dwellings.  In  one  of  which  do- 
ceased  was  living,  while  north  of  the  track 
are  a  number  of  business  houses,  oneof  which 
was  the  store  of  deceased.  It  was  shown 
that  the  place  where  the  deceased  was 
strode  was  used  as  a  crossing  by  him,  and 
the  other  residents  living  south  of  the  trade. 
In  going  to  and  from  the  north  sida  At 
this  point  there  is  the  main  track,  and  on 
each  side  a  side  track.  From  the  south  side 
the  view  of  the  track  to  the  east  from  which 
direction  the  train  which  struck  deceased 
was  coming,  was  open  and  unotjstructed  for 
a  considerable  dlstancoi  On  the  north  side, 
extending  east  from  the  place  of  the  acd- 
dent. for  some  distance  along  the  side  track, 
was  a  large  pile  of  lumber,  high  enough  to 
hide  an  approaching  train.  Near  the  west 
end  of  this  lumber  pile,  two  box  can  were 
standing  on  the  north  side  tmtik.  To  the 
east  of  the  lumber  pile,  near  the  track,  there 
Is  a  house  used  as  an  office  by  ^e  company 
owning  the  lumber.  It  was  shown  that,  ser^ 
Bnl  minates  prior  to  the  arrival  ot  Ihe  train, 
deceased  left  his  home,  on  the  south  side, 
to  cross  OTW  to  the  north  Me.  The  theory 
of  the  iilalntlff  vras  that  deceased,  <m  re> 
turning  from  the  north  side,  was  run  Into 
tho  passing  train.  While  none  of  the  wit- 
nesses on  the  part  of  Ihe  i^ntltf  saw  d^ 
ceased  at  the  time  ot  the  acddent  there 
were  drcimistonoes  shown  which  tended 
strongly  to  estaUl^  this  theory  as  the  cor- 
rect one.  One  of  the  witnesses  standing 
on  the  sooth  ride  of  the  tzadc,  and  aboat  TO 
feet  from  the  crossing,  was  watdilng  the  ap- 
proaching train  nntU  It  stopped  opposite  him. 
and  saw  no  one  step  on  the  track  from  the 
sooth  ride.  It  was  also  shown  that  the  In- 
Jtirtes  reodved  by  the  deceased  were  on  toe 
left  ride  of  the  body.  It  was  also  shown 
that  a  flagstaff  on  the  right  ride  of  the  cow 
catdier  of  the  engine  was  broken  off,  and 
found  near  the  body  of  the  deceased.  We 
think  the  case,  as  made  out  by  toe  plalntlff,- 
suffident  to  Justify  the  court  to  leaving  the 
question  of  negligeuce  on  the  part  of  the 
defendant  to  too  determlnatlmi  ot  the  Saijt 
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OS  vrtm  as  tiie  qneetliHi  of  contribatoiy  Di- 
ligence, or  Its  absence,  on  the  part  of  de- 
ceased. 

Counsel  for  appellant  urge  In  their  brief 
tliat  the  request  should  have  been  giuntcd 
for  the  reason  that  plaintiff  fails  to  show 
due  care  and  caution  on  the  part  of  deceased 
In  attempting  to  cross  the  traclc  at  the  time 
of  the  accident  The  rule  In  this  territory, 
as  declared  by  the  supreme  court  In  the  case 
of  Lopez  V.  Mining  Co.,  1  Ariz.  4W,  2  Pac. 
Rep.  74S,  Is  that  in  acUong  for  pereonal  In- 
juries, where  contributory  negligence  Is  re- 
lied up<Hi  as  a  defense,  due  care  and  caution 
on  the  part  of  plaintiff.  In  the  absence  of 
afflrmatiTe  proof  to  the  contrary,  will  be 
presumed,  and  the  burden  of  proving  such 
contributory  negligence  rests  upon  defend- 
ant The  same  rule  has  be«a  applied  by  the 
supreme  court  of  the  United  Statea  Rail- 
road Co.  7.  Gladmon,  15  Wall.  401;  Railroad 
Co.  T.  HOTst  »3  U.  8.  291.  In  actions  for 
damages  In  Injtules  csi using  death,  the  same 
rule  prevails  as  In  ordinary  actions  for  dam- 
ages for  personal  Injorlea  We  think  the 
trial  court  very  properly  denied  defendant's 
request  that  the  jury  be  directed  to  return 
a  verdict  for  the  defendant  We  think  the 
judgment  should  be  afltoned,  and  It  Is  so 
ordwed. 

GOODING,  O.  J.,  and  WELLS,  J.,  concuiv 
ring. 

(4  Am.  M) 

GRAY  et  al.  v.  ROBINSON. 

(Ropreme  Court  of  Arizona.    Jan.  25,  1893.) 

Cropper's  Contract —Wcat  Cosbtitutes— Levt 
OH  Crop — Judgmb!4t  aoaikst  Oboppeb— Claim 

AND  DELITERl--DAMAaE& 

1.  PlaintiCf  made  a  written  contract  with 
T.,  by  which  he  ngreed  to  furnish  land,  water 
to  irriRaTe  it,  and  seed  for  one  seiiBOn'B  grain 
cropB  thereon,  and  T.  agreed  to  construct  irri- 
gating ditclies  thereon,  and  to  sow,  tend,  har- 
reHt,  and  snck  the  crops  at  bis  own  expenfle. 
It  was  further  provided  that  the  title  to  the 
crops  shoQld  remnio  in  plaintiff  until  T.  had 
harvested  and  delivered  to  plaintiff  a  certain 
niinil)er  of  pounds  of  grain  for  each  acre,  and 
that  theu  the  remainini;  portion  of  Riiiil  crnin 
Bhonld  be  paid  to  said  T.;  that  plnintiff  should 
in  the  mean  white  be  deemed  in  possenslon  of 
the  Innd  and  crops;  and  that,  in  case  T,  failed 
to  diligently  prosecute  the  work,  plaintiff  miElit 
perform  it  bimnelf,  whereupon  all  rights  of  T. 
Khoiild  determine.  Hcttl.  that  this  constituted 
a  cropper's  contract,  onder  which  the  title  to 
the  grain  was  in  plaintiff  until  division,  and  not 
a  lease  giving  plaioliff  mwely  a  lien  on  the 
crops  for  his  rent. 

2.  Where  one  nprees  to  work  the  lond  of 
another  for  a  share  of  the  crop  without  obtain- 
ing any  ownership  (herein  before  division,  exe- 
cution under  a  judgment  against  him  cannot  be 
levied  on  the  products  of  the  crop  before  such 
division. 

3.  In  an  action  of  claim  and  delivery  for 
the  product  of  crops  so  wrongfnlly  levied  on, 
apnti^t  the  Bhoriff  and  the  judgment  creditor 
of  the  cropper,  defendants  cannot  claim  that 
they  are  entitled  to  aa  accounting  by  plaintiff 
for  what  might  be  found  due  the  cropper. 

4.  In  an  action  of  claim  and  delivery  it  is 
pn^ier  to  assess  the  value  of  the  prop^ty  at 


the  time  of  trial  rather  than  at  the  time  of 
taking. 

o.  In  an  action  of  claim  nnd  delivery  for 
property  wrongfully  taken  nnder  execution,  if 
the  legal  identity  of  the  property  has  not  been 
destroyed,  the  owner  is  entitled  to  recover  its 
full  value  without  any  deduction  for  labor  be- 
stowed on  it  by  defendant. 

Appeal  from  district  court,  Maricopa  coun- 
ty; Jos^)h  H.  KIbbcy,  Judse. 

Claim  and  delivery  by  WUllam  H.  Robin- 
son  against  W.  T.  Gray  and  George  D.  Tan- 
tau.  From  a  judgment  for  idaintiff,  defend- 
ants appeal.  Affirmed. 

H.  B.  Llghthlzer,  for  appdlants.  0.  F. 
Alnswortb,  for  appellea 

SLOAN,  J.  On  December  4tb,  WOltam  H. 
Robinson  entered  Into  a  written  contract 
with  John  W.  Thomas  and  D.  C.  Clarahan, 
the  terms  of  which  contract  were  substan- 
tially as  follows:  Robliwon  agreed  to  for* 
nish  land,  water  for  the  Irrigation  thM*eof, 
and  seed  for  the  growing  of  crops  of  barley 
and  wheat  thereon  during  the  season  of  1800. 
Thomas  and  Clarahan  agreed  to  construct 
the  necessary  irrigating  ditches  on  said  land, 
to  sow.  Irrigate,  and  otherwise  tend  and  care 
for  said  crops  of  barley  and  wheat  until  ma- 
turity, and  then  at  the  proper  season  to  bar- 
rest  thresh,  clean,  and  sack  all  the  grain 
produced  by  said  CTops,  entirely  at  tbelr 
own  expense^  The  contract  In  addition, 
contained  tiie  following*  stipulation:  "not 
the  title  to  said  mtire  crops  shaU  always  bo 
and  remain  In  the  party  <tf  the  flrat  part 
until  the  same  shall  have  been  grown,  bar* 
vested,  and  sacked,  and  150  pounds  of  wheat 
for  etuA  and  every  acre  of  land  sown  In 
wheat  &nd  200  pounds  ot  barl^  for  each 
and  every  acre  <^  land  sown  In  iMtrley,  and 
hauled  by  the  parties  of  tiie  second  part  at 
their  own  expeoaa,  and  th^  hereby  agree 
to  haul  tbe  same  to  the  city  ot  Pboenlx,  Ari- 
zona, and  there  deport  the  same  in  some 
place  to  be  designated  by  the  party  of  the 
first  part;  and  that  thereupon,  and  not  be- 
fore, the  remaining  portion  of  said  grain 
so  grown  and  harvested  on  and  from  said 
land  shall  be  paid  to  said  second  parties 
for  the  things  th^  undertoiA  to  do  In  the 
premises,  provided  they  shall  perform  the 
same  in  good  ftiltb;  and  that  during  all 
the  pwlod  of  time  herein  spedfled  nid 
first  party  shall  be  deemed  In  possession 
of  said  lands  and  crops,  and  all  said  work 
abaa  be  done  under  his  supervision  and 
to  his  satisfaction;  and,  in  the  event  of  a 
ftUlnre  on  the  part  of  the  second  parties 
to  diligently  prosecute  the  said  work,  the 
party  of  the  first  part  may  perform  the 
same  himself,  and  carry  out  the  terms 
of  the  foregoing  agreement  In  any  manner 
he  shall  see  fit,  and  all  rlgiits  of  the  second 
parties  shall  thereupCHi  cease  and  determine.** 
It  was  furtlier  stipulated  that  the  party  of 
the  first  part  should  not  have  the  right  "to 
be  dissatisfied  with  said  work,  or  perform 
the  same  hlmat^,  or  to  interfon  with  the 
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seornid  parties,  If  the  second  parties  prose- 
cute tb^r  work  with  ordinary  diligence,  and 
perform  the  same  In  a  diligent  and  woric- 
manlike  manner." 

It  appears  that  Thomas,  under  said  con- 
tract, entered  upon  the  land  of  Kobinson, 
and  performed  the  labor  required  In  the 
growing  of  sold  crops,  and,  when  the  lat- 
ter had  matured,  cut  and  stacked  the  same 
on  said  bind.  It  further  appears  that  on 
August  7,  1890,  appellant  Gray,  ns  sheriff, 
seised  said  stacks  of  wheat  and  barley  un- 
der an  eiecutlMi  issued  out  of  the  district 
court  of  Maricopa  county  under  and  by  vir- 
tue of  a  Judgment  rendered  therein  In  favor 
of  appellant  Tantau  and  against  said  Thom- 
as. After  the  levy  of  said  execution  said 
sheriff.  Gray,  had  the  grain  threshed,  sacked, 
and  hauled  and  stored  In  the  dty  of  Phoe- 
nix, paying  for  this  labor  out  of  said  grain 
at  the  then  market  price  thereof  In  Phoenix. 
On  or  about  August  30th,  appellee.  Robinson, 
learning  that  the  grain  was  In  the  possesion 
of  the  ^eriff,  notified  him  as  well  as  the 
Judgment  cra^ltor.  Tantau,  of  his  owner- 
ship under  his  contract  with  Thomas,  and, 
being  refused  possession  of  the  same,  on  the 
Sth  of  September,  1890,  brought  suit  in  t^aim 
and  dellTMy  against  said  sheriff,  Gray,  and 
said  Judgment  creditor,  Tantau,  setting  up 
In  bis  complaint  that  he  was  the  owner  and 
entitled  to  the  possession  of  the  whole  of 
said  grain,  and  praying  for  the  return  there- 
of, or  Its  value,  as  well  as  damages  for  the 
taking  and  detention.  Robinson,  having 
given  bMid  for  the  possession  of  the  grain' 
as  required  by  the  statute,  and  obtained  an 
order  for  the  delivery,  took  possession  of  the 
grain  remaining  in  the  hands  of  the  sheriff, 
after  paying  for  the  threshing,  sacking,  and 
hauling,  as  aforesaid.  Appellants  answered 
the  complaint— Firat,  by  general  denial;  and, 
sectmd,  by  ailing  ownership  and  possession 
In  Thomas,  and  Justifying  the  seizure  by  the 
sheriff  by  virtue  of  the  execution  issued  un- 
der said  Judgment  against  said  Thomas. 
The  case  was  tried  by  the  court  without 
the  aid  of  a  Jury.  After  the  cause  had  been 
submitted  and  takoi  under  .advisement,  ap- 
peUonta  flled  a  supplemental  answer  and 
cross  complaint,  In  whtdt  tfa^  attempted  to 
set  up  Thomas*  Interest  In  the  grain  under 
the  contract  wiQi  Robinson,  and  aalced  that 
be  be  made  a  party,  to  the  end  that  his  rights 
bo  detmnined  and  apirellant  Tantau  be  sub- 
rogated thereto.  This  supplemental  answer 
was  stricken  out  by  the  court  upon  motion, 
whereupon  Judgment  was  entered  in  favor  of 
Robinson  for  the  possession  ot  the  whole  of 
the  grain  returned  to  blm  under  the  ord» 
of  delivery,  and  for  the  sum  of  $625.82  dam- 
ages found  tP  have  been  sustained  to  the 
same,  and  also  Judgment  for  the  return  ot 
the  remainder  of  the  grain,  or  Its  value,  as- 
sessed at  the  sum  of  $682.93,  and  for  costs  of 
suit  A  motion  for  new  trial  was  made  and 
overruled,  whereupon  this  appeal  was  taken. 

The  principal  contention  In  this  case  grows 


out  of  the  Interpretation  to  be  put  upon  the 
contract  between  Robinson  and  Thomas. 
Appellants  contend  that  It  Is  notliing  more 
than  a  contract  of  lease,  and  that  by  it  the 
relation  of  landlord  and  tenant  was  created 
between  the  parties  thereto;  that  all  the 
Interest  which  Robinson  had,  therefore.  In 
the  crops  was  a  mere  Hen  for  the  share  he 
would  have  been  «itltled  to  had  the  con- 
tract been  fully  and  completely  carried  out 
by  the  parties  th«eto.  On  the  other  hand. 
It  is  contended  by  the  appellee  that  it  Is  a 
contract  of  hire,  or  what  la  commonly  de- 
nominated a  "cropper's  contract,"  whldi  may 
be  defined  generally  as  one  In  which  one 
agrees  to  work  the  land  of  another  for  a 
share  of  the  crop,  without  obtaining  any  In- 
terest In  the  land  or  ownership  In  the  crop 
before  division.  Under  such  a  contract  the- 
occupler  becomes  merely  the  servant  of  the 
owner  of  ttie  land,  being  paid  for  his  labor 
In  a  share  of  the  crap.  The  authorities  are 
somewhat  conflicting  as  to  what  words  will 
constitute  a  contract  one  of  lease,  and  what 
will  constitute  one  of  hire.  The  general 
rule,  as  laid  down  by  the  weight  of  author- 
ity. Is  that  the  character  of  a  contract  to 
cultivate  lands  on  shares  is  to  be  detnmlncd 
by  ascertaining  the  Intention  of  the  parties 
as  expressed  in  the  language  they  have  used. 
If  the  language  used  imports  a  present  de- 
mise of  any  character  by  which  any  Interest 
in  the  land  passes  to  the  occupier,  or  by 
which  he  obtains  the  ri^t  of  exdutive  pos- 
session, the  contract  beoomes  one  of  lease, 
and  the  relation  of  landlord  and  tenant  is 
created.  Putnam  v.  Wise,  37  Amer.  Dec. 
314,  and  cases  therein  cited.  If.  on  the  oth- 
er band,  there  be  no  language  In  the  con- 
tract importing  a  conveyance  of  any  Interest 
in  the  land,  but  by  the  express  terms  ot  the 
contract  the  general  possessjon  of  the  land 
Is  reserved  by  the  owner,  the  occupant  be- 
comes a  mere  cro[^r,  and  the  relation  of 
master  and  servant  exists  between  him  and 
the  owner,  ^lywood  t.  Bogrn,  73  N.  O. 
320;.  Adams  v.  McKesson,  68  Pa.  St.  81; 
Esdon  V.  Colbum,  28  Yt  631;  Wentworth  v. 
Miller,  53  Gal.  9;  Romero  t.  Dalton,  (Ariz.) 
11  Pae  R^.  868.  Tbe  contract  In  question 
provides  In  express  tenns  that  the  title  to 
the  crops  to  be  grown  was  to  be  rested  In 
BoUnsoa,  and  tlut  he  waa  to  be  deemed  to 
be  In  the  exdinslve  possession  of  the  whole 
thereof  until  a  divlrira  should  be  made,  as 
ther^  provided.  No  words  of  demise  are 
contained  in  any  clause,  and  all  words  which 
m\0it  by  taas:  pooiibillty  be  so  construed  are 
evidently  purpostiy  omitted.  In  the  case  of 
Romero  v.  IMttoo,  dted  above,  this  court 
declared  an  aipreemoit  irimllar  In  terms  to 
the  one  In  questitm  to  be  a  cn9per*s  am- 
tract,  and  tliat  the  ration  of  landl<»d  and 
tenant  was  not  created  thereby.  We  are 
csleaily  of  the  opinion  that  the  contract  be- 
tween Robinson  and  Thomas  must  be  so  re- 
garded. If  the  title  and  possession  of  the 
whole  oi  the  grain  were  in  Robinson  ontU 
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d[TMon,  Thomas  had  no  gudi  Interest  In  the 
grain  as  rendOTed  It  liable  to  execatlon  for 
his  debt  so  long  as  It  remained  en  masse. 
Chandler  v.  Thniston,  10  Pick.  205;  War- 
ner T.  Hoislngton,  42  Vt  94;  Brasler  t.  Ans- 
I^,  51  Amer.  Dec.  408.  The  whole  of  the 
grain  b^ng  the  property  of  Robinson  at  the  . 
time  of  Its  seizure  by  the  aheriff,  he  was 
entitled  to  recover  Its  possession  in  the  pre»> 
ent  action.  He  would  have  been  so  entitled, 
as  against  Thomas,  had  the  latter  undertak- 
en to  dispose  of  the  same  in  any  other  way 
than  as  provided  in  the  contract.  Thomas 
being  the  mere  servant  of  Robinson,  and 
having  no  leviable  Interest  In  the  grain,  ap- 
pellants were  therefore  strangers  to  the  con- 
tract, and  had  no  right, to  be  substituted  In 
the  place  of  Thomas  In  carrying  out  the  pro> 
visions  of  the  contract  Nor  had  they  the 
right,  as  claimed  by  them,  to  compel  in  this 
action  a  determination  of  any  claim  Thomas 
may  have  against  Robinson  growing  out  of 
said  contract  The  action  of  claim  and  de- 
livery la  primarily  one  for  d^yery  of  po^ 
seealon  of  property  to  the  one  rightfully  en* 
titled  thereto,  and.  as  we  have  decided  this 
right  to  be  la  Robinson  at  the  time  of  suit, 
^pellants  could  not  witbbold  the  possession 
of  the  grain  frrnn  him  under  a  claim  that 
th^  were  entitled  to  an  aocountiiig  from 
Robinson  fbr  what  might  be  due  Thomas. 
If  they,  as  the  creditors  of  Thomas,  have  a 
right  to  compel  such  an  aeooonting.  It  is 
not  to  be  enforced  In  this  action.  The  views 
we  have  expressed  dispose  of  the  question  as 
to  the  correctness  of  the  court's  ruling  in 
striking  out  the  supplemental  answer  and 
eroas  complaint. 

Appc^ants  comphUn  that  the  trial  court  as- 
sessed the  value  of  tbe  property  at  the  time 
oC  the  trial,  and  not  at  the  time  ot  talcing. 
We  find  no  error  In  the  ruling  of  the  court 
In  this  respect  Whatever  may  be  the  rule 
In  the  ordinary  action  of  replevin,  under 
(States  similar  to  our  own,  which  provide 
for  an  alternative  JudgmCTt  for  the  return 
of  the  property  or  payment  of  Its  value,  the 
role  gmerally  applied  Is  to  assess  the  value 
of  the  property  at  tiie  time  of  trial.  Brew- 
stOT  T.  Smimaji.  SS  N.  T.  423;  Pope  v.  Jen- 
kins, SO  Ma  628;  Lambert  v.  McFatland, 
2  Nev.  S8;  Gars(Hi  r.  Applegarth.  6  Nev.  187. 

The  court  below  refused  to  hear  proof  of 
Hie  cost  of  threshing  and  hauHng  the  grain, 
expended  by  the  sheriff,  and  made  no  deduc- 
tion thereof  in  the  judgment  This  Is  ns- 
dgned  as  error  by  the  appelbmts.  who  con- 
tend that  they  should  have  been  allowed  this 
cost,  for  the  reason  that  It  was  spent  In  bet- 
terl^  the  pnqierty,  in  Ignorance  of  the  claim 
of  appellee.  While  there  are  authorities 
which  bold  that  when  the  taking  was  In 
good  faith  the  plaintiff  In  replevin  con  only 
recover  the  value  of  the  propi'rty  less  the 
Increased  value  put  upon  It  by  the  labor  and 
skill  of  the  innocent  taker,  the  weight  of 
authority  seems  to  be  that  In  actlona  of 
claim  and  deUveiy,  as  also  la  replevin. 


where  the  legal  Id^tlty  of  the  property  has 
not  been  destroyed,  the  owner  Is  entitled  to 
recover  the  whole  of  It,  or  its  full  value, 
without  any  deduction  for  lab<^  bestowed 
upon  It  In  trover,  undoubtedly,  a  differ- 
ent rale  prevails.  The  present  case  Is 
scarcely  one  for  the  ^plication  of  the  rule 
contended  tor  in  any  event  It  was  the  busi- 
ness of  the  sheriff,  under  the  writ  to  have 
levied  npcm  and  aollA  the  property  In  the 
stack,  and  he  was  scarcely  Justified  In  ex- 
pending labor  or  cost  upon  it  which  was  not 
necessary  for  its  preservation.  We  think 
the  Judgment  ahoold  be  afflrmed,  and  It  is  ■» 
ordered. 


  (SI  KuL  IM) 

WINFIELD  WATER  CO.  T.  CTTT  OP  WIN- 
FIELD. 

(Supreme  Court  of  Kansas.  March  11.  1893.) 

Water  Companies— Coxtkait  with  Citt— Rent- 
—  QuAVTUM  Ubrl'it  —  Pehpokmancb  op  Cos- 
TB^CT— What  is— l!(sTuocTio:tB— Hahmlbss  £k- 
MOa. 

1.  Where  a  water  eompannent«>  into  s 

contract  with  a  city  to  supply  the  clt7,  and  the 
inhabitants  thereof,  with  well-settled  and  whole- 
some water,  for  domestic  pnrposes,  and  aim  for 
the  extlngaishment  of  fires,  and  other  pnbllc 
porposee.  and  the  city,  in  consideration  thereof, 
aerees  to  pay  hydrant  rentals  for  the  nse  of 
certain  hydrantB  for  the  extlncuishment  of  fire. 
fluKhing  of  Kntters,  and  other  city  purposes, 
ktid,  that  in  an  action  brought  to  recover  the 
contract  price  for  supplyins  water  to  the  city  at 
the  hydrants,  where  no  claim  to  recover  as  up- 
on quantam  meruit  is  made  by  the  plaintiff,  the 
plaintiff  mast  prove  substantlu  eompiiance  with 
the  coatract,  not  only  with  reference  to  the 
quantity  of  water  furnished,  but  the  quality  as 
well,  before  It  can  recover  nt  all. 

2.  In  snch  an  action,  where  no  allegation  of 
the  value  of  the  water  furulshed.  or  of  the 
servicPB  performed,  by  the  watw  company,  is 
contained  Id  the  petition,  and  where  no  claim 
for  damages  is  contained  in  the  answer,  but  the 
issues  presented  by  the  pleadings  are  whether 
or  not  the  plalotlff  his  performed  its  coatract 
and  whether  or  not  such  performance  has  been 
accepted  by  the  city,  although  it  was  error  for 
the  trial  court  to  Instruct  the  Jury  that  the 

?<Iaintiff  might  recover  the  value  of  the  water 
urnished.  and,  if  no  value  was  ulinwn.  might  re- 
corer  nominal  damages,  where  the  court  fairly 
and  fully  instructed  the  Jury  In  all  other  re- 
spects, the  case  will  not  be  reversed  because  of 
such  erroneoDs  inHtrnetion. 

3.  Where  the  water  company  entered  Into 
a  coutrnct  to  supply  the  city  nnd  its  ritizpn"* 
with  well-settled  and  wholesome  water,  the  city 
is  not  bound  to  accept  and  pay  for  the  water 
furnished  for  public  purposes  unless  it  is  of  the 
qnalityjprovided  for  by  the  coatract 

4.  The  mere  fact  of  occasional  use  by  the 
city  of  the  water  actually  furnished  does  not 
neceBsarily  constitute  an  acceptance.  The  mere 
receipt  and  consumption  of  water  does  not  nec- 
essarily imply  acci'ptaiire.  There  must  be  a 
fair  opportunity  for  examination  and  rejection 
before  acceptance  can  be  inferred  from  recdpt. 

tSyllabua  by  the  Court) 

Error  from  district  court,  Oowley  county; 
M.  G.  Troup,  Judge. 

Action  by  the  WInfield  Water  Company 
against  the  city  of  Wlntield.  to  recover  wa- 
ter rents.  The  WInfield  Water  Company  had 
Judgment  for  one  d<dlar  only,  and  brings  er- 
ror. Affirmed. 
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Eaton,  Pollock  &  Love,  for  plaintiff  In  er- 
ror. MoDermott  &  Jidinson,  for  defendant 
In  error. 

AXiIiBN,  J.  This  case  Is  argued  and  sub* 
mltted  witii  the  case  of  Clt^  of  Wlnfleld  t. 
^^nflcld  Water  Co.,  32  Fac  Bep.  663.  Ttaia 
action  was  bnmglit  by  the  water  company 
against  Qie  city  to  recover  hydrant  rentals 
for  the  period  of  six  months  from  Januaiy 
15  to  July  15, 1890.  Id  Its  amended  petition 
the  water  company  alleges  that  on  the  ITtIt 
day  of  January,  IslKf,  the  mayor  aud  coun- 
dlmen  of  the  dty  of  Winfleld  duly  passed  a 
certain  ordinance,— No.  107.  The  portions  of 
said  ordlivince  which  are  material  to  the 
ctmstderatlon  of  this  case— except  the  eighth 
section  thereof,  whlcli  mokes  prorlslcm  for 
extensions  of  the  mains,  and  for  additional 
hydrants,  for  which  tiie  city  was  to  pay  a 
rental  of  $65  eadi— are  copied  In  the  opinion 
In  the  preceding  case.  The  petition  arers  the 
acceptance  of  the  prorl^ns  of  the  ordinance 
by  the  parties  ther^  named,  and  also  by 
the  wBto:  company,  as  their  assignee.  It 
also  avers  the  constmcticm  of  the  system  of 
waterworks;  the  acceptance  oi  the  same  by 
the  d^endant;  the  furnishing  of  water,  In 
accordance  with  tiie  terms  thereof,  to  the 
city;  and  the  paymoit  of  rental  by  the  dty. 
In  accordance  with  tiie  t^rms  th»«of,  until 
.  the  ISth  day  of  July,  1890.  It  avers  the  con- 
tinued use  of  the  water  for  all  pnhllo  pur- 
poses named  In  the  ordinance  from  the  liSth 
day  of  January  to  tiie  15tb  day  of  July,  1890. 
It  avers  extensions  of  the  water  mains  In  ac- 
cordance with  the  terms  of  the  ordinance, 
and  the  addition  of  20  hydrants,  which  It  al- 
leges were  in  use  during  said  period  of  six 
months,  and  that  water  was  furnished  the 
dty  out  of  such  additional  hydrants  during 
that  term.  It  avers  that  the  plnlntlCF  per- 
formed all  the  provisions  of  its  contract,  and 
claims  that  by  reason  thereof  the  city  be- 
came Indebted  to  It,  for  the  use  of  said  hy- 
drants, In  the  sum  of  $2,442.50.  It  alleges 
that  a  sworn  and  Itembsed  statement  of 
snch  Indebtedness  was  duly  presented  to  the 
dty  councU,  and  that  the  defendant  refused 
to  pay  the  same,  refused  to  allow  said  ac- 
count, and  asks  Judgment  against  the  city 
for  said  sum.  lliere  is  nft  averment  in  the 
petition  as  to  the  value  of  the  water  fur- 
nl^ed,  nor  of  the  value  of  the  services  ren- 
dered, the  dty,  under  the  contract,  during 
the  period  for  which  payment  Is  claimed. 
TTie  answer  contains—First,  a  general  denial; 
second,  an  averment  that  the  plaintifr  had 
failed,  ne^ected,  and  refused  to  comply  with 
the  terms  of  Its  contract;  that  the  plnintlff 
has  perslstenUy,  for  a  long  period  of  tinte, 
refused  to  supply  said  city,  and  the  Inhab- 
itants thereof,  for  domestic  and  sanitary  pur- 
poses, well-settled,  wholesome  water,  nndhns 
refused  to  furnish  the  Inhabitants  of  the  city 
with  water,  according  to  the  prices  and, 
charges  agreed  upon  and  stipulated  in  said 
contnict,  but  extorUmiatdy,  aud  without  any 


authoritj-  from  the  defendant  Imposed,  and 
tried  to  impose,  other  and  different  prices 
and  rates  for  water  furnished,  and  refused 
to  furnish  water,  for  domestic  and  sanitary 
purposes,  to  dtizens  and  others  desiring  tbe 
use  of  said  water,  at  the  prices  and  rates 
provided  in  said  contract,— and  also  alleges 
that  plaintiff  has  failed  to  tranract  the  busi- 
ness pertaining  to  the  waterworks  within  the 
corporate  limits  of  Wlnfield;  tiiat  It  has 
failed  to  have  a  meeting  of  Its  board  of  di- 
rectors in  said  city,  and  has  only  been  rep-, 
resented  by  an  Inexperienced  agent  to  man- . 
age  Its  affairs  in  said  dty.  It  also  dailea. 
that  it  ever  entered  Into  any  contract  for  the 
additional  hydrants  moitioned  In  the  peti- 
tion, and  asks  judgmeat  for  Its  costs.  No 
claim  is  made  for  damages  because  of  tiie  al- 
lege ftnurea  of  the  plaintiff  to  OHnply  with 
the  contract.  The  plaintiff,  relying,  alleges 
that  the  source  of  supply  fbr  said  watov 
works  was  the  Walnut  river;  tiiat  ttie  de- 
fendant permitted  tiie  water  of  said  river  to 
be  obstructed  by  a  dam,  and  to  be  contami- 
nated by  sew»8  and  drains  from  the  dl7, 
and  alleges  that,  If  the  water  is  not  settled 
or  wholesome,  sach  condition  was  brougflt 
about  wholly  by  tbe  acts  of  the  defendant. 
A  Jni7  was  impaneled,  before  which  a  la^ 
amount  of  testimony  was  taken.  The  Jury 
rendered  a  verdict  for  one  doUar  In  favor  of 
the  plaintiff,  and  tbe  plaintiff  brings  the  case 
to  this  court,  alle^ig  various  errors.  Most 
of  the  evidence  In  the  case  is  directed  to  the 
question  as  to  whether  or  not  the  water  fur- 
nished was  well-settled  and  wholesome. 
There  seems  to  have  been  lltUe  If  any  com- 
plaint as  to  the  quality  of  the  water  prior  to 
April.  From  some  time  in  April  till  the  mid- 
dle of  July,  according  to  the  testimony  of  the 
witnesses  for  the  plaintlflf,  the  water  was 
roily  at  various  times,  and  was  also  offensive 
to  the  taste  and  smell.  Physicians  also  tes- 
tified that  in  their  judgment  It  was  un- 
wholesome. Experts  were  also  examined  on 
behalf  of  both  parties,  who  testified  with 
reference  to  the  healthftilness  and  nnhealth- 
fulness  of  the  water.  Testimony  was  also 
offered,  showing  the  manner  in  which  the 
system  was  constructed,  the  source  of  sup- 
ply, the  mode  of  distribution  and  of  settling, 
and  the  various  extensions  that  had  t>een 
made  of  the  system.  Many  exceptions  arc 
preserved  to  the  rulings  of  the  court  on  the 
trial.  Testimony  was  also  offered  with  ref- 
erence to  the  causes  tending  to  contaminate 
the  source  of  supply.  It  appears  thnt,  dur- 
ing the  period  for  which  the  plaintilT  seeks 
to  recover,  the  water  was  drawn  from  the 
Walnut  river  at  a  point  about  a  tliousand 
feet  above  tiie  original  source  of  supply; 
that  ihe  reservoir,  which  was  the  only  place 
provided  for  settling  the  water,  is  located  on 
the  other  side  of  the  city  from  that  where 
the  pumps  are  placed;  and  that,  in  order  to 
fill  the  reservoir,  water  is  pumped  directly 
from  the  river  through  the  whole  system  of 
pipes  distributing  tbe  water  through  the  dty. 
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When  the  pumps  are  not  In  use  the  water 
flows  back  through  the  system,  from  the  res- 
prvoir,  to  the  various  consumers. 

In  the  court's  Instructlous  to  the  Jury  are 
Included  the  following:  "(4)  If  the  plaintiff 
has  satisfied  you,  by  the  preponderance  of 
tlie  evidence,  that  it  fiimlrfied  water.  In  all 
the  hydrants  for  which  It  claims  pay,  through 
and  by  means  of  a  system  of  waterworks, 
In  substantial  compliance  with  all  of  these 
ordinances  and  contract,  and  substantially 
of  the  kind  and  quality  mentioned  In  said 
ecntraet  and  ordinances,  ready  for  use  by 
the  defendant  at  all  times  during  the  term 
for  which  it  claims  pay  In  this  case,  then 
the  plaintiff  will  be  entitled  to  recover  the 
contract  price  for  all  hydrants  which  you 
may  find  were  actually  furnished,  with  6 
per  cent.  Interest  from  July  25,  1890,  to  date. 
(5)  The  defendant  claims  that  the  plaintiff 
did  not,  during  the  term  for  which  pay  Is 
claimed,  furnish  the  dty  with  water  of  the 
kind  and  quality  required  by  the  contract, 
and  did  not  keep  and  maintain  the  system  of 
waterworks  required  of  it  In  the  contr.-^ct, 
and  this  brings  us  to  the  contested  Issues 
between  the  plaintiff  and  defendant  The 
defendant  also  sets  up  other  defenses  to 
this  action,  but,  the  court  being  of  the  opin- 
ion that  these  other  defenses  are  not  main- 
tolnable,  you  are  not  to  consider  them.  If 
you  settle  the  Issues  of  whether  the  plain- 
tiff did  or  did  not  furnish  water  ready  for 
use  in  the  hydrants  during  the  term  charged 
for,  through  a  system  of  waterworks,  of  the 
kind  and  quality  as  required  by  the  con- 
tract. In  favor  of  the  plaintiff,  then  that 
ought  to  end  the  case  in  favor  of  the  plain- 
tiff, and  you  should  return  a  verdict  for  the 
plaintiff  for  the  contract  price;  but,  If  yon 
should  find  this  issue  in  favor  ot  the  defend- 
ant, then  It  will  become  your  duty  to  In- 
quire further  In  the  premises.  If  you  should 
find  that  the  phiiutlff  has  not  compiled  with 
the  terms  of  the  c<Hitract  on  Its  part.  In 
famishing  the  defendant  with  water  of  the 
kind  and  quality,  through  a  system  of  water- 
works, as  It  ought  to  have  done,  that  will 
not  relieve  the  defendant  from  all  liability,  If 
you  should  further  find  that  the  defendant 
used  the  water,  during  the  term  for  which  pay 
Is  claimed,  for  the  purposes,  or  any  of  the  pur- 
poses, for  which  It  has  the  rl^t  to  use  the 
same  under  the  contract  (6)  The  law  will 
not  permit  one  party  to  a  contract  to  have 
the  fruits  thereof,  or  a  part  of  the  same, 
nnd  then  refuse  to  render  to  the  other  party 
to  suclk  contract  any  compensation,  simply 
because  such  6ther  party  has  broken  the 
contraot  on  his  part.  So,  In  this,  case,  if 
you  should  find  Qiat  the  defendant  used  the 
water  funilshed  by  the  plaintiff,  during  the 
term  for  which  pay  is  claimed,  for  any  of 
the  purposes  for  which  defendant  had  the 
right  to  use  the  same,  then  the  defradant 
must  be  required  to  pay  the  plaintiff  reason- 
able compensation  for  hydrant  rental,  not- 
withstanding the  fact  that  the  plaintiff  may 


liavo  failed  to  comply  with  tiie  contract  on 
its  part.  And  In  this  last  event  the  question 
of  whether  the  defendant  did  or  did  not 
use  the  water  for  any  of  the  purposes  It  had 
the  right  to  use  It  may  become  material 
In  the  case;  but  if  you  find  that  the  plaintiff 
has,  on  Its  port  complied  with  the  contract, 
then  the  question  of  whether  the  defendant 
did  or  did  not  use  the  water  Is  entirely  Im- 
material in  this  case.  (7)  The  cmtract  pro- 
vides that  the  plaintiff  shall  at  all  times 
fumidi  the  defoidant  'an  ample  qoantity  of 
well-settied  and  whc^csome  water.*  The  de- 
fendant claims  that  this  was  not  d<me.  The 
plaintiff,  in  reply,  denies  this,  but  snys,  if 
It  was  not  dcme,  that  the  fault  lies  with  the 
defendant,  because  of  the  place  where  the 
defendant  bad  condemnation  of  the  grounds 
and  water  way  made,  being  In  a  certain 
milt  pond,  and  because,  further,  that  the 
defendant  has  penultted  to  be  constructed, 
and  constructed,  certain  sewers  and  drainage 
from  the  dty  Into  the  river,  in  such  a  way 
as  to  contaminate  the  water  at  the  place  from 
where  the  pL-iintlff  must  obtain  the  same,  as 
it  has  constracted  its  works.  If  yon  should 
find  that  the  place  where  said  water  Is  ob- 
tained was  condemned  by  the  defendant, 
and  that  the  plaintiff  or  its  assignors  i*n>cted 
the  waterworks  at  such  a  place  after  the 
passage  of  the  ordinance  and  contract  under 
which  the  plaintiff  claims  pay,  and  after 
such  assignor  or  plaintiff  had  an  oppM^nity 
to  examine  such  place,  then  you  ought  to 
further  find  that  the  plaintiff  and  Its  assign- 
ors agreed  and  imdertook  to  furnish  water 
of  the  kind  required  In  the  contract,  from 
such  place.  If  the  plaintiff  or  Its  assignors 
had  an  opportunity  to  examine  the  place 
from  whence  the  water  was  to  be  obtained 
before  the  plataitlff  or  Its  assignors  expend- 
ed any  money  under  the  ccmtract,  and  th«a 
underto<A:  to  furnish  well-settled  and  whole- 
some water  from  such  place,  it  must  do  so, 
or  suffer  the  consequences,  unless  the  de>' 
fendant  has  by  its  own  conduct  contaminat- 
ed audi  place.  (8)  If,  since  the  «:ectI(HL  itf 
the  waterworks,  the  d^endant  has,  by  the 
coustructirai  of  sewers  leading  Into  the 
Wabmt  river,  so  coatamtaiated  the  watws  of 
said  liver  that  the  plaintiff  cannot,  with 
reasonable  diligence,  furnish  the  defendant 
with  w^-scttied  and  wholesome  water,  then 
the  defendant  is  to  blame  for  the  Injury  of 
which  it  complains  In  this  case,  and  in  that 
event  It  cannot  be  heard  to  assert  such 
defraise.  The  law  will  not  permit  any  person 
or  corporation  to  take  advantage  of  hia  or  its 
own  wrong.  So.  In  this  case,  if  you  should 
find  that  the  defendant  Is  to  blame,  by 
reason  of  the  building  of  the  sewers  and 
drainage  complained  of  by  the  plaintiff,  for 
the  bad  oonditiott  of  the  water  furnished, 
then  you  ought  not  to  hold  the  plaintiff  re- 
sponsible therefor.  But,  on  the  other  hand. 
If  yon  should  not  find  the  defendant  in 
fault  In  that  behalf,  then  you  ou^tr  to 
hold  the  plaintiff  responMUe  for  the  unseir 
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Ued  and  inmhxilieoome  condiUon  of  the 
water  fornlBhecl,  In  case  you  should  find 
the  same  to  be  In  sacb  condition.  (9)  If 
yoa  sbonld  find  that  the  plaintiff  has 
Tlclated  the  contract  under  which  it  claims 
pny»  and  should  further  find  that  the  de- 
fendant has  used  the  water  during  the  term 
for  which  pay  is  claimed.  It  will  then  be- 
come your  duty  to  fix  the  amount  which  the 
plainticr  ought  to  hare  as  reasonable  com- 
pensation for  the  hydrant  rental  for  such 
term.  You  should  assess  and  Hx  such  sum, 
under  the  erldence  in  the  case,  as  best  yon 
can,  and  you  should  not  fix  the  same  wlth- 
out  regard  to  the  evidence.  If  there  Is  no 
evidence  In  the  case  by  which  you  can  fix 
such  compensation,  you  cannot  fix  the  same 
arbitrarily,  and  according  to  your  own 
notions.  If  thwe  la  no  evldm»  In  the  case 
from  which  you  can  fix  such  compensatioD, 
yon  can  only  award  the  plaintiff  some  nomi- 
nal sum,  Budb  as  cnie  cent,  one  dollar,  or 
some  other  small  sum.  •  •  •  (11)  The  con- 
tract In  this  case  requires  the  plaintiff  to 
erect  and  maintain  a  system  of  waterworks 
of  a  certain  kind,  and  to  furnish  to  the  de- 
fendant, frum  the  Walnut  rWer,  at  a  place 
to  be  mutually  agreed  upon,  well-settled  and 
wholesome  water  for  fire  and  flre^rllllng 
purposes,  for  washing  and  flushing  gutters 
and  sewers,  for  a  certain  agreed  price,  and 
to  furnish  said  defendant  certain  water  at 
public  places  for  drinking  purposes,  free  of 
charge;  and  the  contract  requires  the  de- 
fendant to  pay  for  the  water  to  be  furnished 
a  certain  rental,  and  to  enact  all  ordinances 
neoessary  to  protect  the  waterworks  prop- 
erty, and  the  place  of  water  supply,  and  to 
protect  the  plaintiff  In  the  collection  of  Its 
water  rates  from  the  Inhabitants  of  the  de- 
fendant at  the  agreed  rates;  and  the  contract 
Is  of  such  a  nature  as  to  require  the  utmost 
good  fal^  towards  each  other  on  the  part 
of  both  the  plaintiff  and  defendant.  This 
contract  requires  from  the  plaintiff  the  ex- 
ercise of  aU  reasonable  and  ordinary  care 
and  diligence  on  its  part,  to  comply  with  Its 
part  of  the  contract;  and  the  contract  re- 
quires the  same  kind  of  care  and  diligence 
from  the  defendant,  on  its  part,  and  on  Its 
share  of  the  contract  The  law  presumes 
that  each  ot  the  parties  to  this  contract 
contemplated  and  included  therein  any  and 
all  reasonable  contingencies  and  conditions 
existing  at  the  time  of  the  making  of  said 
contract,  as  well  as  all  reasonable  contin- 
gencies and  conditions  that  might  be  reason- 
ably likely  to  flow  out  of  the  conditions  and 
contingencies  then  existing.  The  law  does 
not  expect  any  person  to  comply  with  the 
conditions  of  an  Impossible  contract,  nor 
does  the  law  require  of  any  pereon  any  Tain 
or  foolish  thing.  So,  In  this  case.  If  you 
should  find  that  the  plaintiff  has  exercised 
ordinary  care  and  diligence  in  the  furnishing 
of  water  for  the  defendant,  and  should 
further  find  that  the  plahitlff  has  failed  to 
fui-nish  water  of  the  kind  required,  and  that 


Its  failure  Is  the  natural  and  reasonable  re- 
suit  of  the  craiditions  and  craitlngencies  con- 
templated by  the  parties  to  the  contract 
at  the  time  It  was  made,  tjten  the  plaintiff 
would  be  entitled  to  recover,  under  the 
terms  of  the  contract,  notwithstanding  its 
failure  to  famish  water  of  the  kind  re- 
quired. This  contract  does  not  bind  the 
plaintiff  to  furnish  well-settled  and  whole- 
some water  to  the  defendant  under  any  and 
all  conditions,  but  It  does  bind  the  plaintiff' 
to  exercise  all  reaatmat^e  care  and  diligence 
so  to  do,  by  the  means,  under  the  plan,  and 
fiom  the  place,  as  set  forth  In  the  contract, 
in  the  light  of  all  the  c<MidltloDs  and  con- 
tingencies which  could  hare  been  reason- 
ably contemplated  by  the  partly  at  the 
time  it  was  made,  and  which  might  be 
reasonably  expected  to  result  from  natural 
causes  or  the  acts  of  God.  The  plaintiff 
cannot  be  held  responsible  for  any  damages 
which  result,  under  this  contract,  from 
mittuol  causes,  or  the  act  of  Qod,  and 
which  cannot  be  overcome  by  i^asonable 
care  and  diligence  on  the  part  of  plaintiff. 
Bnt  tbe  plaintiff  mtist  be  held  for  all  such 
damages  which  can  be  so  overcome  by  tbe 
exercise  ot  such  care  and  diligence." 

The  theory  of  the  plaintiff  In  this  case  fair- 
ly appears  from  the  following  Instruction, 
which  was  asked  and  refused:  "If  you  be- 
lieve, from  the  evidence,  that  the  plaintiff 
furnished,  and  the  defendant  received  and 
used,  water  from  the  fire  hydrants  for  which 
rental  is  claimed  In  this  action,  between  the 
15th  day  of  January,  1890,  and  the  15th  day 
of  July,  1890,  thMi  you  will  return  your  ver- 
dict in  this  case  for  the  contract  price 
claimed  for  In  the  petition  of  the  plaintiff, 
together  with  six  per  c^L  Interest  from  the 
15th  day  of  July,  1890."  It  will  be  observed 
that  this  Instruction  leaves  out  of  considera- 
tion the  quality  of  tbe  water,  and  any  and 
all  objections  that  might  have  been  urged 
against  It  It  was  not  claimed  on  the  trial 
that  there  had  been  any  aflirmatlve  accept- 
ance of  the  water  by  the  city,  but  the  only 
claim  of  acceptance  made  by  the  plaintiff 
was  founded  on  the  receipt  and  use  of  the 
water  by  the  city.  No  Instruction  was  asked 
with  reference  to  the  effect  of  the  evidence 
Introduced  as  tendli^  to  prove  acceptance 
on  the  part  of  the  city,  nor  was  any  Instruo- 
tlon  asked  with  reference  to  the  proof  neces- 
sary to  establish  acceptance. 

The  counsel  for  the  plaintiff  in  error  con- 
tends that  this  case  was  tried  by  the  CQurt  on 
a  wrong  theory,  and  particularly  In  an- 
nouncing the  rule  to  be  that,  regardless  of 
the  condition  and  quality  of  the  water,  the 
plaintiff  would  be  Kitltled  to  recover  what 
said  water  was  reasonably  worth,  when  In 
fact  no  snch  Issue  was  made  by  the  plead- 
ings, and  contends  that  the  plaintiff  was  en- 
titled to  recover  the  oitjre  contract  price, 
or  nothing;  that  It  was  prejudicial  error  for 
the  court  to  try  the  case  on  the  theory  that 
tbe  plaintiff  was  enjltled  to  recover  on 


Digitized  by  Google 


718 


PACIFIC  REPOBTBR;  Vol.  38. 


(Kan. 


qiuntnm  meruit  As  before  stated,  there 
was  no  allegation  of  value  In  the  plaintiff's 
petition,  and  no  claim  made  for  damages  In 
Uie  defendant's*  answo*,  so  that  the  issue 
presented  by  the  pleadings  was  as  to  the  per- 
formance or  nonperformance  of  Its  contract 
by  the  plaintiff.  On  the  trial  the  court  held 
that  tlie  defendant  could  not  avail  Itself  of 
a  failure  on  the  part  of  the  plaintiff  to  trans- 
act the  business  of  the  corporation  In  the 
dty,  or  of  any  failure  to  supply  water  to 
prlrate  Individuals  at  the  rates  specified  In 
the  ordinance,  and  confined  the  dfefendant's 
proof  under  Its  answer  to  evidence  as  to  the 
quality  of  the  water,  and  to  the  manner  of 
supplying  the  same.  The  plaintiff  contends 
that  Its  case  was  made  out  when  It  proved 
the  making  of  the  contract,  and  that  the 
water  waa  furnished  for  and  used  by  the 
city,  and  that  the  defendant  could  only  re- 
duce the  contract  price  by  pleading  the  fiicts 
on  which  its  claim  for  a  reduction  was 
based,  and  establishing  them  by  proof. 
Plaintiff  In  error  contends  that  the  evidence 
in  this  case  all  shows  the  acceptance  and  use 
of  the  water  by  the  city;  that  water,  when 
furnished  by  a  water  company.  Is  personal 
property;  tiiat  the  parties  to  this  action 
are  controlled  by  the  rules  applicable  to 
executory  contracts  for  the  sale  and'  delivery 
of  personnl  property,  and  that  the  accept- 
ance of  the  article  sold  precludes  the  pur- 
chaser from  afterwards  dalmlng  In  his  de- 
Cense  that  the  goods  were  Inferior  In  quality 
or  quantity.  In  support  of  this  general  prop- 
osition, many  authorities  are  cited,  and  we 
are  not  Inclined  to  take  Issue  with  the  gener- 
al principle  as  stated  with  reference  to  or- 
dinary sales  and  delivery  of  personal  prop- 
erty; but  in  this  case  It  Is  necessary  for  us, 
first,  to  determine  whether  the  evidence  does 
show,  as  claimed  by  the  plaintiff,  such  a 
clear  and  nnequlvocal  acceptance  of  the 
water. 

Generally  the  buyer  has  a  right  to  examine 
the  goods,  and  ascertain  their  quality,  before 
he  determines  whether  to  accept  or  not,  and 
-I  retention  by  him  for  a  time  sufficient  for 
his  examinaUon.  and  no  more,  is  not  an  ae- 
i-eptance.  3  Pars.  Cont.  (6th  Ed.)  44.  There 
can  be  no  acceptance  where  there  has  been 
no  opportxmlty  of  rejecting.  1  BenJ.  Sales, 
170;  Phillips  V.  Bistoll.  2  Bam.  &  C.  511. 
All  the  authorities  are  to  the  effect  that  the 
acceptance  of  property  sold  depends  on  the 
nature  of  the  article,  the  mode  of  delivery, 
and  the  possibility  of  examination  and  re- 
turn; and,  while  some  light  may  be  thrown 
on  the  question  In  this  case  by  the  decisions 
of  the  courts  in  reference  to  the  sale  and  de- 
livery of  ordinary  chattels,  we  must  not  lose 
sight  of  the  facts  and  circumstances  connect- 
ed with  this  transaction,  and  of  the  marked 
peculiarities  which  attend  a  sale  and  deliv- 
ery of  water  through  a  system  of  water- 
works. In  the  case  of  Pierson  v.  Crooks,  115 
N.  Y.  639.  22  N.  E.  Rep.  348.  the  court 
Mys:  "The  mere  usq  of  an  article  on  trial 


may  In  some  cases  be  contemplated  1^  the 
parties  as  a  means  which  the  yeadee  la 
to  ascertain  whether  It  corresponds  hi  quality 
with  the  article  agreed  to  be  furnished.  In 
such  a  case,  mere  use  Is  not  inconsistent  with 
a  supposed  right  to  reject  for  cause,  and  will 
not  constitute  an  acceptance."  The  general 
rule  Is  stated  In  Boijamln  on  Sales.  In  sec* 
tlcai  701  the  author  says:  "The  buyer  Is  enti- 
tied,  before  acceptance,  to  a  full  opportunity 
of  Inspecting  the  goods,  to  see  whether  th^ 
correspond  with  the  contract"  And  in  sec- 
tion 706:  "Where  goods  are  sent  to  the  buy- 
er In  performance  of  the  vendor's  contract 
the  buyer  Is  not  precluded  from  rejecting 
them  by  merely  recelvUig  them.  The  receipt 
Is  one  thing,  and  acceptance  another,  hut 
receipt  will  become  acceptance  If  the  right 
of  rejection  Is  not  exercised  within  a  reason- 
able time,  or  If  anything  be  done  by  the  buy- 
er which  he  would  have  no  right  to  do  un- 
less he  was  the  owner  of  the  goods."  "Where 
the  subject-matter  of  the  sale  Is  not  In  ex- 
istence, or  not  ascerialned,  at  the  time  of  the 
contract,  an  engagement  that  It  shall,  when 
existing  or  ascertained,  possess  certain  quail'- 
tics.  Is  not  a  mere  warranty,  but  a  condition, 
the  performance  of  which  is  precedent  to  any 
obligation  upon  the  vendee  tmder  the  contract, 
because  tho  existenre  of  those  qualities,  be- 
ing part  of  the  description  of  the  thing  sold, 
becomes  essential  to  Its  Identity,  and  the 
vendee  cannot  be  obliged  to  receive  and  pay 
for  a  thing  different  from  that  for  which  he 
contracted."  2  BenJ.  Sales,  1152.  And  again 
the  same  authority  (on  page  1153)  says:  "In 
actual  practice  the  only  difficulty  which 
arises  in  these  cases  grows  out  of  controver* 
ries  whether  the  buyer  has  actually  accepted 
the  goods,  and  thus  become  owner.  On  this 
point  the  cases  show  that  acceptance  does 
not  take  place  by  mere  retention  of  the  goods 
for  the  time  necessary  to  examlrie  or  test 
them,  nor  by  the  consumption  of  so  much 
as  Is  necessary  for  such  examination  and 
testing;  and  It  Is  always  a  question  of  fact, 
for  the  Jury,  whether  the  goods  were  kept 
longer,  or  whether  a  lander  quantity  was  con- 
sumed, than  was  requisite  to  determine  tho 
btiyer  to  decide  whetiier  he  would  accept  or 
reject"  The  tMtimony  in  this  case  shows 
that  the  water  was  received,  with  littie  or 
no  complaint,  up  to  April.  In  April  there  Is 
testimony  showing  that  It  was  bad  during 
part  of  Uio  time,  and  the  testimony  seems  to 
show  that  it  became  worse  In  June,  after  a 
fiood.  It  does  not  appear  to  have  been  of 
imlform  quality  for  any  considerable  number 
of  days  together,  nor,  according  to  the  con- 
tention of  the  plaintiff,  does  It  appear  to 
have  been  of  uniform  quality  throughout  the 
system,  l^e  plamtlff  contends  that  the  con- 
dition of  the  water  in  those  portions  of  the 
system  which  were  required  by  subsequcait 
ordinances  passed  by  the  city  after  making 
the  first  contract  was  due  to  what  are  termed 
"dead  ends"  In  the  intern,  being  pipes  con- 
nected only  at  one  end  with  the  main  sys- 
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tern,  and  for  that  reason  affordfns  no  clrca- 
latton  of  water.  It  la  cont^ided  tbat  in 
theae  dead  ends  water  will  stagnate,  and  be- 
come ofloislTe  in  taste  and  odor.  The  iirin- 
dpa]  uses  ot  the  water  by  the  city  were  for 
ttie  extltigttlshment  ot  flrea^  flushing  tit  gnt- 
terst  etc.;  and  ^ese  uses  were  but  occasion-  | 
al,  and  wioold  not  require  any  test  as  to 
t&elr  sanitary  qualities,  although  the  niuet- 
tled  or  muddy  condition  might  perhaps  be 
easily  detected  by  the  eye.  Even  One  muddy 
condition  of  tlie  water  at  the  hydrants 
mlj^t  «dst,  accMdlng  to  the  plalntlfrs  own 
obowing,  because  of  settling  of  sediment  tn 
the  dead  ads  leading  tsom  the  hydrants  to 
the  mains.  Can  it  be  said  that  because  the 
dty  has  used  foul  and  unwholesome  water 
In  tiie  eztlngntshment  of  a  flre,  or  In  the  ex- 
.  Mnguiahment  of  occasional  flies,  or  12ie  occa- 
sional  fludilng  of  gutters,  It  has  tb&et^ 
waived  all  objection  to  the  quality  of  the 
water,  and  become  bound  for  the  purchase 
price?  Or  can  It  be  said  that  because  of  Budi 
receipt  and  use  the  burden.  In  an  action  ot 
this  kind,  la  cast  iqHm  the  city,  ot  atu)wlng 
'how  much  less  the  ralne  of  the  water  used 
was  than  the  value  of  snob  water  as  the  con- 
tract called  for  would  have  been?  The  trial 
court  treated  this  as  an  action  to  recover 
^  reasonable  value  of  the  water  oinisnmed, 

■  but  tiie  ptalntut  Introduced  no  evidence  as 
to  Its  value,  but  relied  aa  Its  proof  of  per- 
formance of  the  contract,  and  acc^tance 
by  the  <Aty.  Defendant  introduced  no  evi- 
dence with  ref^-ence  to  Ibe  value  of  the 
water,  or  for  the  purpose  of  proving  dam- 
ages sustained  1^  the  city.  We  are  Inclined 
to  think  that  the  court  erred  In  its  theory 
ot  the  case,  and  that  under  the  plendings 
and  the  proof  the  court  should  have  instruct- 
ed the  jtuy,  as  claimed  by  the  cotmsel  for 

■  the  plaintiff  in  error,  that  the  plaintiff  must 
recover  all  or  nothing.  But  was  this  error 
-prejudicial  to  the  plaintiff?  The  court  did 
instruct  the  Jury  tbat  If  the  plaintiff  complied 
with  Its  contract,  and  the  city  received  and 
used  the  water,  they  must  find  for  the  plain- 
tiff the  full  amount  claimed.  The  court  also 
instructed  the  Jury,  if  the  water  was  contam- 
inated through  the  foult  of  the  defendant, 
that  it  could  not  tike  advantage  of  its  own 
wrong,  or  avail  Itself  of  such  contamination 
as  a  defense.  We  are  clearly  of  the  opinion 
that,  taking  the  whole  charge  together,  the 
Jnry  must  liave  tmderstood  that,  before  they 
were  colled  on  to  consider  the  question  as 
to  the  value  of  the  water  received  by  the 
city,  they  must  first  determine  that  the  plain- 
tiff had  violated  its  contract  The  jury  could 
only  have  found  as  they  did,  under  the  in- 
RtrucHons  of  the  court,  by  holding  that  the 
plaintiff  had  failed  to  furnish  the  city  such 
water  as  It  had  agreed  to  furnish. 

We  think  that  the  evidence  In  this  case 
dearly  shows  that  the  water  was  not  uniform- 
ly of  the  quality  required  by  the  contract 
The  plaintiff's  own  witnesses  testified  that 
during, periods  oi  high -water  It  became  mud- 


dy; tbat  when  the  pump  was  running  the  sup- 
ply to  consumers  came  directly  from  the  riv- 
er, in  its  unsettled  condition.  Plaintiff's  own 
witnesses  testify  to  the  presence  ot  algae  In 
the  r^iervolr.  and  claimed  that  the  offen- 
sive odor  complained  at  by  witnesses  tor  the 
I  dty  was  attributable  to  such  growth.  They 
also  tratlfled  to  the  duracter  of  the  wa- 
tw  hi  the  dead  ends.  It  Is  true  that  the 
plaintiff's  witnesses  seem  td  think  that 
such  conditions  were  unavoidable.  On  the 
other  hand,  the  defendant-  claims  that  the 
plaintiff's  system  la  detective;  that  no  means 
'aavH  been  provided  for  settling  the  water, 
as  required  by  the  contract;  and  It  Is  sug- 
gested that  the  reservoir  dionld  be  filled 
throogh  an  Independent  (ripe,  lUsconnected 
from  the  dlstrilmtlng  system;  Oat  this 
would  nfCwd  an  opportonUy  tor  ibe  water 
to  srtUe  In  the  ro8erv<rir  beftnre  passing  to 
the  consumers.  Vailous  devtoes  mli^t  be 
suggested  for  a  inode  of  settling  the  water 
tH4oni  fUstributlon.  It  Is,  ot  course*  not  tor 
the  court  to  say  how  that  shall  be  done. 
The  plaintiff,  however,  has  contracted  that 
It  will  fnmiib  wcll-«ettled  water;  and.  In 
ttie  absoicfl  of  any  dirvdng  that  It  is  Imprae- 
tlcabkt  to  do  so.  we  fall  to  see  bow  the 
court  csn  relieve  It  of  the  oUlgatlon  -of  the 
contract  There  far  some  apparent  difference 
ot  oirinlon  as  to  iirtiether  this  water  fai  whole- 
some or  not,  some  experts  testifying  that 
the  tact  that  it  Is  stinking  does  not  neces- 
sailly  rmder  it  unwludesom&  We  should  be 
very  loth  to  dedare,  as  a  matter  of  law,  tluit 
water  whldi  was  offensLve  both,  to  the  taste 
and  the  smell,  unless  attributable  to  some- 
thing Imown  not  to  be  Injurious  to  the  hu- 
man system,  was  wh<rte8ome  water.  We 
think  the  fiacts  that  fish  died  In  tanks  be- 
cause of  the  condition  of  the  water;  that 
clothes  washed  at  a  laundry  In  It  tiad  an 
ofTcnslve  odor  after  diylng,  which  was  at* 
trlbutable  to  the  water;  that  It  was  so  re- 
puMve  that  pet^de  refused  to  drink  It,— t^id 
strongly  to  prove  that  It  was  unwholesome, 
and  the  Jury  were  undoubtedly  of  the  opin- 
ion that  the  watw  was  not  such  as  the  con- 
tract required.  The  court  instructed  them 
that  this  contract  does  not  hind  the  plaintiff 
to  furnish  well-settled  and  wbolesome  water 
to  the  defendant  under  any  and  all  condi- 
tions, but  it  doea  bind  the  plaintiff  to  the 
cxerdse  of  reasonable  care  and  diligence  to 
do  so,  by  the  means  under  the  plan,  and  from 
the  place  set  foilh  in  the  contract  In  the 
light  of  all  the  conditions  and  contingencies 
which  could  have  been  reasonably  contem- 
plated by  the  parties  at  the  time  it  was 
made,  and  which  ml^t  be  reasonably  ex- 
pected to  result  from  natural  causes,  or  the 
acts  of  God;  that  plaintiff  cannot  be  held 
responsible  for  damages  which  result,  under 
this  contract,  from  natural  causes,  or  the  act 
of  God,  and  which  cannot  be  overcome  by 
reasonable  care  and  diligence  on  the  part  of 
the  plaintiff.  This,  certainly,  was  as  favor- 
able a  statement  of  the  law.  In  that  partic- 
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nlar,  om  the  plaintiff  was  entitled  to,  and, 
whea  taken  In  oonneotton  with  the  other  in- 
Rtrnctlons,  would  reqnlre  the  Jnry  to  award 
the  plaintiff  the  fult  amoont  of  oompunsa- 
tion  proTided  by  the  conbnct,  unless  there 
liiid  hcen  an  nvoldaUe  and  substantial 
failure  on  the  part  of  the  plaintiff  to  perform 
Its  contract 

Is  this  contract  fflrlsible?  Plaintiff  con- 
tends that  it  iB.  PUUntiff  contends  that  the 
city  is  not  entitled  to  well-settled  and  whole- 
some water  for  Its  uses,  because  any  kind 
of  water  win  put  out  fires  and  wash  gutters. 
The  question  of  divisibility  of  contracts 
is  not  always  an  easy  one,  and  in  this  case 
we  have  to  consider  the  question  in  two 
aspects:  First,  is  It  divisible  into  a  contract 
between  the  city  and  the  water  company  for 
water  solely  for  public  purposes,  to  be  drawn 
from  the  hydrants,  and  a  contract  for  water 
for  private  citizens,  to  be  supplied  through 
private  connections?  Plaintiff  contends  that 
It  is  so  divisible.  Again,  may  the  plaintiff 
recover  for  such  portion  of  the  time  as  It 
supplies  su(4i  water  as  is  required  by  the 
terms  of  the  contract,  and  may  the  city  only 
d^eat  Its  claim  for  those  days,  or  other 
periods  of  time,  when  It  can  show  that  the 
water  was  not  snch  as  was  stipulated  for? 
We  have  dodded  in  the  preceding  case  that 
the  city  alone  can  enforce  the  provisions  of 
the  contract  against  the  water  company, 
and  that  it  is  the  duty  of  the  dty  authori- 
ties to  see  that  private  citizens  are  supplied 
with  such  water  as  the  ordinance  requires. 
Further  comment  on  that  question  is  unneces- 
jsary  here.  The  question  as  to  the  right  of 
the  water  company  to  partial  compensation 
In  case  It  fails  to  perform  its  contract  is  not 
so  easy  to  determine.  We  are  of  the  opinion, 
however,  that  where  the  dty  continues  to 
use  the  water  the  plaintiff  may  recover  such 
sum  as  It  can  show  the  water  furnished  to 
the  city  to  be  fairly  worth.  If  It  substantial- 
ly complies  with  its  contract  dining  any 
semiannual  period  for  which  hydrant  rentals 
became  payable,  we  would  think  that  the 
fact  that  it  had  failed  to  perform  Its  con- 
tract during  some  preceding  period  would  not 
bar  a  recovery  for  that  period  during  which 
it  had  fumlBhed  such  water,  and  in  such 
manner,  as  the  contract  required.  Where 
suit  is  brought,  as  in  this  cose,  to  recover 
for  hydrant  rentals  for  stx  months,  if  It  be 
shown  that  the  plaintiff  has  failed  to  sub- 
stantially comply  with  Its  contract,  the  bur- 
den rests  on  tlie  plaintiff  to  show  the  value 
of  the  service  actually  performed  by  It  for 
Ihe  city,  and  the  defendant  would  be  entitled 
JO  show  any  damages  sustained  by  it  by 
ireason  of  the  plaintiff's  failure.  The  plain- 
tiff could  not  recover  more  than  the  value 
(if  the  services  rendered  to  the  city,  over 
and  above  all  damage  occasioned  by  plain- 
tiff's failure.  It  may  be  that  there  would 
be  great  practical  difficulty  in  showing  the 
actual  value  to  the  city  of  the  water  fur- 
uttfhed.  If  80,  It  Is  not  the  fault  of  the  dty. 


bat  of  the  plaintiff.  The  rights  of  the  par* 
ties  are  defined  1^  the  omtract,  and  the 
party  which  violates  the  contract,  and  faDs 
to  comply  with  Its  provisions,  must  suffer 
rather  than  the  bmocent  one.  Were  It  not 
that,  the  providons  of  IliiB  contract.  It  la 
to  contlnne  for  a  long  period  of  years,  we 
should  be  tauUned  to  hold  that  It  Is  eaOn, 
and  that  a  recovery  can  cmly  be  had  by  the 
plaintiff  showing  fliat  It  has  compiled  with 
its  terms.  Courts  only  attempt  to  sever  and 
divide  the  provisions  of  a  contract  into  whldh 
the  parties  have  deliberately  entered  ^en  It 
is  apparent  tbey  can  do  so,  and  still  pre- 
serve all  the  substantial  rights  of  both  par* 
ties.  In  the  case  of  McClnrg  v.  Prtce,  59  pa. 
St  420,  the  court  held:  "Where  .the  owner 
of  a  flve«tory  tenement  building  leased  It  on 
a  rental  of  $1,500  per  year,  payable  quarterly, 
and  gave  possession  of  the  first  three  sto- 
ries to  the  lessee,  and  agreed  to  {^ve  pos- 
session of  the  remainder  upon  demand,  which 
he  afterwords  refused  to  do  so,  he  cannot  re- 
cover rent  from  the  lessee  tor  the  use  of 
the  first  three  stories,  as  the  contract  must 
be  r^rded  as  an  entirety,  and  the  landlord 
who  has  foiled  to  keep  his  contract  to  de- 
liver complete  possession  to  his  lessee  cannot 
recover  from  him  the  use  and  occupation 
of  a  part  of  the  demised  premises."  The 
facts  in  this  case,  however,  show  that  the 
ctiy  has,  tlnring  all  of  the  periods  prior  to  the 
time  for  which  this  suit  was  brought,  ac- 
cepted, used,  and  paid  for  the  water  nnder 
the  contract  We  think  that,  In  any  subse- 
quent period  of  six  months  daring  which  It 
may  be  shown  that  the  plafntiff  complied 
snt^tantially  with  the  requirements  of  the 
contract  it  may  recover  the  full  contract 
price,  but  if  It  fails  to  so  comply  the  bur- 
den will  rest  on  it  as  before  stated,  to  show 
the  value  of  the  services  performed  for  the 
city.  While,  under  the  pleadings,  the  court 
erred  In  instructing  the  Jury  that  the  plain- 
tiff might  recover  whatever  the  water  fur- 
nished was  shown  to  be  worth,  the  error 
was  In  t&vor  of,  and  not  against,  the  plaintiff, 
and  resulted  in  giving  the  plaintiff  a  ver- 
dict for  nominal  damages  and  costs,  where 
it  would  otherwise  have  been  entiUed  to  no 
verdict  In  its  favor.  We  perceive  no  material- 
error  In  the  record,  prejudidal  to  the  plain- 
tiff, and  the  judgment  will  therefore  be  af- 
firmed. All  the  Justices  ooncnrring. 


CITY  AND  County  op  san  francisco 

V.  KIERNAN  et  al.  (No.  15,014.) 
rSusreme  Court  of  California.  Jane  13,  1S83.) 
Condemnation  Pbocekdikos — WiDBNiNo  Btrebtb 

— 8tATUTE3~TiTLB  of— RePBAI. — EVIDKNCK. 

1.  Act  April  25.  18G3.  (St.  560.)  authorizes 
the  board  of  superTisorg  of  the  city  and  county 
of  San  Fraucisco  to  widen  streets,  and  to  pro- 
ride  compensation  for  land  taken  by  agreement 
with  the  owuer,  but  does  not  authorize  con- 
dcninntion  procecMlincs.  Act  April  4,  1864,  sub- 
Htantially  corered  the  proTisions  of  tlie  Itf^ 
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Bct.  and.  In  addition,  provided  for  condemna- 
tion proceedings.  Section  21  expressly  declared 
that  "tbia  act  ehaU  not  be  construed  to  re- 
peal" the  act  of  1SC3.  Held,  that  neither  the 
passage  of  the  1864  net,  nor  its  subseciuent  re> 
peal,  affected  the  operation  of  Act  1863. 

2.  Act  April  25,  1863,  providing  for  widen- 
Imc  streeta,  Deing  "Ad  act  to  confer  further 
powers  on  the  board  of  supervisors  of  the  fAty 
and  conntr  of  San  Francisco,"  U  amendatory 
of  the  oonsdidatioD  act,  and  bence  Is  not  re- 
pealed bj  Pol.  Code,  I  4372,  providing  for  con- 
demnation  of  private  property  for  ci^  use,  as 
section  19  of  tnat  Code  provides  that  **nothing 
in  either  of  the  four  Codes  affecta  any  of  the 
provisions  of  the  following  statatea:  *  *  * 
(2)  All  acts  consolidatiDg  cities  and  ooonties, 
and  acts  amendatory,  or  nqiplementbiff  sodi 
acta." 

3.  Act  Harcb  6.  1883.  (St.  82.)  being  an 
act  merely  to  provide  for  the  "improvement  of 
streets,  lanes,  alleys,  courts,  places,  and  side- 
walks, and  the  conatmction  of  sewers  witbin 
miiaicipalitlea,"  and  oat  providing  f6r  ezteod- 
tng  or  widming  any  atreet,  nor  for  the  acquisi- 
tion  of  land  for  such  purpose,  does  not  con- 
flict witb,  or  repeal  by  implication.  Act  April 
2S.  IStlS,  which  anthonses  the  board  of  super- 
Tiaors  of  the  city  and  county  of  8an  Francisco 
to  widen  streets,  and  provide  fir  the  payment 
of  land  acquired  for  auch  purpose. 

4.  Act  April  25,  1803,  anthoHsIng  the 
board  of  supervisors  of  the  c4ty  and  county  of 
^an  Francisco  to  widen  any  street,  provides 
that,  before  the  board  proceed  to  exercise  any 
Dower  therein  conferred,  "80  days  notice  ahaH 
be  given  of  any  application  which  may  be  made 
for  the  passage  of  any  order.**  Held  that, 
where  an  application  to  widen  a  certain  atreet 
was  made  to  the  board  lo  June,  18S7,  and  a 
second  aprrilcatlon  for  the  same  purpose  waa 
made  on  October  31st  following,  and  the  30- 
days  notice  was  given  on  the  second  application 
alone,  the  action  on  the  second  application  was 
a  com  men  clement  of  the  proceedings,  within  the 
meaning  of  Act  March  6,  1»SU,  S  24.  providing 
that  any  work  or  improvement  commenced 
within  18  montha  before  its  passage  may  be 
oontlnned  under  this  act. 

6.  Act  March  6.  1889,  f  24,  nrovldea  that 
"the  nroceediUKs  In  any  work  or  Improvement, 
such  as  is  provided  for  In  this  act.  already  com- 
menced and  now  progressing  under  any  other 
act  •  •  •  may  from  any"  stage  of  such 
proceedings  •  •  •  be  continued  under  this 
act,  by  resolution"  declanng  "an  election  or 
Intention  to  have  said  work  or  improvement 
cease  under  such  other  act  *  *  *  and  con- 
tinne  under  this."  Held,  that  It  was  not  nec-. 
essaiT  to,  immediately  on  the  passage  of  the 
act,  declare  the  intention  of  proceeding  thereun- 
der, but  discretion  might  be  used  In  determin- 
ing the  stage  at  which  the  change  should  be 
made. 

6.  Act  March  fl.  1889.  Is  entlUed  "An  act 
to  nrovide  for  laying  out,  opening,  extending, 
widening  •  •  •  street  •  •  ♦  In  mu- 
nlcipnlirles,  and  to  condemn  and  acquire  any 
and  ail  land  and  property  necessary  or  con- 
venient for  that  pnrpose."  Bdd,  that  the  sub- 
ject of  section  24,  providing  that  "the  proceed- 
ings in  any  work  or  improvement,  sorb  bs  Is 
provided  for  in  this  act,  already  commenced  and 
now  progressing  under  any  other  act  •  •  • 
may  from  any  stage  of  such  proceedings 
•  *  •  be  continued  under  this  act,"  Is  suffi- 
dcntly  expressed  in  the  title  to  render  the  same 
valid. 

7.  Act  April  26.  1863,  authorized  the  board 
of  Bunervlsors  of  the  city  and  coun^  of  San 
Francisco  to  widen  streets,  and  to  provide  com- 
pensation to  owners  of  land  taken  or  damaged, 
but  did  not  anthoriie  condemnation  of  land 
for  that  purpose.  HM,  that  after  the  board 
had,  by  proper  proceedings,  determined  to 
widen  a  street,  it  conld  acquire  the  land  there- 
in by  condemnation  pnrsujut  to  Cod*  Civil 
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Proc.  I  i:!38;  providing  that  the  "Mght  of 
eminent  domain  may  be  exercised  In  behalf 
of  the  following  public  uses:  •  •  •  (3)  roads, 
streets,  and  alleTs,  •  •  •  but  the  mode  of 
apDortionine  and  collecting  the  costs  of  snch 
improvements  shall  be  such  as  may  be  provided 
in  the  statutes  by  which  the  same  may  be  au- 
thorized." 

8.  In  an  action  by  a  city  to  condemn  land 
for  a  itreet,  and  to  determine  the  damages  to 
the  landownm,  eridence  that  the  assessment 

of  other  property  for  the  expense  of  the  im- 
provement was  irregular  is  Inndmissible. 

9.  Act  March  6,  1889.  S  18,  providing  that 
"the  complaint  [in  an  action  to  condemn]  may 
aver  that  it  is  necessary  for  the  city  to  take 
or  damage  and  condemn  the  said  land,  *  •  * 
without  setting  forth  the  proceeding*  herein 
provided  for."  Is  constitutional. 

Comnilsslonets'  decision.  Department  Z 
Appeal  from  Buperlor  court,  dty  and  coun- 
ty of  San  Francisco;  A.  A  Sandenon, 
Judge. 

Condemnation  proceedings  by  the  city  and 
county  of  San  Francisco  against  Annie  Kler- 
nau  and  others.  Plaintiff  had  judgment, 
from  which,  and  an  order  denyius  a  new 
trials  defendants  appeoL  Afiirmed. 

Heniy  B.  HI^Mon,  tor  appeUaUta  JtOm 
H.  Durst,  for  respondeDt 

VANCLIEF,  a  Action  to  condemn  land 
ft>r  the  purpose  of  wldeiUng  Mission  street. 
In  the  city  and  cotm^  of  San  Francisco,  In 
which  Judgment  was  rendered  In  favor  of 
plaintiff.  Six  of  the  nine  defendants  have 
appealed  from  the  judgment,  and  from  on 
order  denying  tlidr  motion  for  a  new  trial. 
The  action  was  commenced  April  1,  1800, 
and  the  complaint  conforms  to  the  act  of 
March  6.  1SS9,  entitled  "An  act  to  provide 
for  laying  oat,  opening,  extending,  widening 
•  •  •  any  street  •  •  •  within  mtmicl- 
palitles.  and  to  amdemb  and  acquire  any 
and  all  land  and  property  necessary  or  oon- 
renlent  for  that  purpose.**  St  1889.  p.  70. 
But  the  ordn  of  the  board  of  superrlson 
for  the  wldMing  of  Mission  screet.  on  which 
the  proceeding  to  condemn  ta  alleged  to  de- 
pend, was  made  on  April  7,  18SS.  punuant 
to  a  previons  resolution  of  the  board,  passed 
November  14,  1887,  declaring  the  Intention 
of  the  board  to  make  such  order  according 
to  the  provisions  of  "An  act  to  confer  further 
powers  upon  the  board  of  supervisors  of  the 
city  and  county  of  San  Frandsco,"  aiH 
proved  April  25.  1863.  (St  1863.  p.  500.) 

1.  The  prindpal  point  made  by  counsel  for 
appellants  is  that  the  act  of  April  25,  1863, 
had  been  superseded  and  wholly  repealed  be- 
fore the  board  declared  Its  intention  to 
widen  Mission  street;  that  there  waa  no 
other  law  in  force,  during  these  proceedings, 
authorizing  the  Iward  to  widen  a  street,  tmtil 
the  passage  of  -the  aforesaid  act  of  March  6, 
1889;  and,  therefore,  that  the  order  to  widen 
Mission  street  waa  without  authority,  and 
void. 

First,  It  Is  claimed  that  the  act  of  April 
25,  1863,  was  impliedly  repealed  the  act 
of  April  4»  ISM,  (St  18S3-e4»  p.  wMck 
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waa  Itself  repealed  the  act  of  Marcb  30, 
1868,  <SL  1867-^  p.  665.)  It  la  to  be  ob- 
aeired  that  whUe  the  act  of  April  25,  1883, 
authorized  the  board  to  widen  atreets,  and 
to  provide  oompraisatloa  to  owners  of  land 
taken-  ae  dama^^  it  did  nut  authorise  the 
condemnation  of  land  for  that  purpose.  The 
act  of  April  4,  1801,  substantially  covered 
all  the  ground  occupied  by  the  act  of  April 
25,  1863,  and,  in  addition  thereto,  authorized 
the  condemnation  of  land,  and  provided  the 
mode  of  making  compouatlon  therefor;  but 
by  aectlon  21  it  expressly  declared:  "This 
act  shall  not  be  construed  to  repeal  an  act 
to  confer  further  powers  upon  the  board  of 
aupenrlaors  of  the  dty  and  county  of  Son 
Francisco,  pa^ed  April  25.  18U3,  but  the 
provisions  of  that  act  shall  be  held  not  to 
apply  to  the  proceedings  provided  for  in 
this  act."  I  tlUnk  the  effect  of  this  section 
was  to  leave  the  act  of  April  25.  1863,  in 
force,  and  available  for  the  purpose  of  pro- 
viding compensation,  and  acquiring  the  nec- 
.  eesary  land  by  agreement  wim  the  owners. 
Lewis,  Em.  Dom.  |  24S,  and  anthoritlea  there 
cited. 

Second,  It  is  claimed  that  tho  act  of  April 
25,  1863.  was  repealed  by  section  4,372'  of 
the  Political  Code.  Section  1»  of  that  Code, 
however,  declares:  "Nothing  in  either  of 
the  four  Codes  affects  any  of  the  provisions 
of  the  following  statutes,  but  such  statutes 
are  recognized  as  contiuuiog  in  force  not- 
withstanding the  provisions  of  the  Codes, 
except  so  far  as  they  have  been  repealed 
or  affected  by  subsequent  laws.  2.  All  acts 
consolidating  cities  and  co'mties,  and  acts 
amcDdatory  or  supplementing  such  acts." 
The  act  of  April  25,  18C3.  being  "An  act 
to  confer  further  powers  upon  the  board 
of  supervisors  of  the  dty  and  county  of 
San  Francisco,"  mxist  be  regarded  as  an  act 
amendatory  of  the  consolidation  act,  and 
consequently  not  repealed  oy  any  provision 
of  the  Political  Code.  In  Ex  parte  Simp- 
son. 47  Cai.  127.  It  was  held  that  tlUe  3. 
pt  4,  of  the  Political  Code,  In  which  the 
foregoing  section  is  found,  was  Intended  as 
a  system  or  plan  under  which  cities  might 
be  organized  and  governed,  and  that  It  is 
not  applicable  to  any  existing  dty  and  coun- 
ty. See.  also.  County  of  Merced  v.  Regents 
of  University,  66  Oal.  25,  4  Pac.  Rep.  780. 

Third,  It  Is  contended  that  the  act  of  18tB 
Is  repealed  by  section  14,  art  1,  of  the 
constitution.  Tbls  point,  however.  Is  ground- 
ed on  the  unwarrantable  assumptions  that 
the  act  of  1863  provides  for  condemnation 
of  land,  and  that  this  action  is  to  condemn 
by  authority  of  that  act,  whereas  nothing 
in  this  action  depends  upon  the  act  of  1863, 
except  the  authority  of  the  board  of  anper- 
Tlsors  to  order  the  widening  of  Mission 
street  In  this  action  the  defendants  were 
not  deprived  of  any  right  or  priviloge  guar- 


'The  section  provides  for  condemnation  of 
Urivate  property  for  city  use. 


antled  by  sectioa  14,  art  1,  at  Uie  constlta- 
tion. 

Fourth,  It  Is  claimed  that  the  act  of  1868 
la  repugnant  to  the  original  section  10  of 
article  11  of  the  constitntlon  of  1870,  which 
prohibited  public  work  or  improvement  upon 
the  streets  of  a  dty,  the  expense  of  whteh 
was  to  be  q^edaUy  assessed  upon  private 
property,  nnless  an  estimate  of  such  expense 
be  made  and  levied,  collected,  and  paid  into 
the  dity  treasury,  "before  sufdi  woi^  or  im- 
provement shall  be  commenced  or  any  con- 
tract for  letting  or  dohig  the  aame  author- 
ized or  performed."  It  la  not  perceived  that 
the  act  of  1863  authorized  any  act  prohibited 
by  AIb  section  of  the  constitution.  Nor  does 
It  appear  that  any  audi  prcAiblted  act  was 
done,  in  the  matter  of  wldenfaig  Mission 
street  'Die  order  to  wldoi,  the  estimates, 
the  assessment  and  the  collection,  author- 
ized by  the  act  of  1883,  and  octutdly  made 
or  attempted.  In  the  case  of  Mission  Btreet, 
seem  to  have,  been  In  strict  accord  iritti 
section  19  of  artlde  11  of  the  constitntlon, 
as  originally  adopted.  As  that  section  was 
amended  to  1884,  the  original  section  has 
no  application  to  this  case,  unless  the  orig- 
inal adopti(»L  of  it  repealed  the  act  of  April 
25,  IStia.  by  Implication. 

CMfth.  counsel  for  appellants  contends  that 
the  act  of  1863  was  repealed  by  the  act  of 
March  6.  1883.  (St  1883.  p.  32.)  because  to- 
consistent  with  the  first  section  of  the  latter 
act.  which  Is  as  follows:  "No  public  work 
or  improvement  of  any  description  what- 
soever shall  be  done  or  made  within  any 
mnnidpallty  organised  and  existing  for  mn- 
nidpol  purposes,  or  hereafter  organized  In, 
upon  or  about  the  streets  thereof,  the  cost 
or  expense  of  which  is  made  chargeable  or 
may  be  assessed  upon  private  property  by 
spedal  assessment  except  as  to  this  act  pro- 
vided." The  act  of  1883  is  enMtled  "An  act 
to  provide  for  the  improvement  of  streets, 
lanes,  alleys,  courts,  places  and  sidewalks, 
and  the  construction  of  sewers  within  mu- 
nicipalities." The  second  section  authorize 
the  city  council  "to  order  the  whole  or  any 
portion  of  the  streets,  sidewalks,  laues,  al- 
leys, courts,  or  places  of  any  snch  dty 
graded  or  rcgraded  to  the  ofhclal  grade, 
planked  or  replanked,  paved  or  ropaved, 
macadamized  or  remacadamlzed,  graveled  or 
r^ravelod,  piled 'or  replied,  capped  or  re- 
capped, and  to  order  sidewalks,  sewera, 
mauholes,  culverts,  curbing  and  crosswalks 
to  be  constructed  thereto,  and  to  order  any 
other  work  to  be  done  which  shall  be  neces- 
sary to  make  and  complete  the  whole  or 
any  portion  of  said  streets,  sidewalks,  lanes, 
alleys,  courts  or  places."  but  does  not  au- 
thorize the  city  council  to  open,  extend, 
widen,  or  close  any  street,  nor  does  it  au- 
thorize the  acquisition  of  laud  for  these  pur- 
poses by  any  method,  and  consequently  does 
not  authorize  assessments  to  pay  for  such 
lands,  or  for  any  other  purpose  than  to 
pay  for  the  work  and  Improvemento  autlior- 
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txad  Iff  tike  second  wctton.  It  thwefore  fol- 
lows that  the  act  of  1888  to  not  Inoonslatent 
with  the  act  of  1868,  in  so  far  u  the  latter 
act  anthoriiea  tiie  txMwd  of  aapeirteon  to 
widen  streeta,  and  to  provide  the  meana 
of  payment  fbr  8a6h  lands  as  It  mifl^t  be 
neeenaiy  to  acquire  fbr  that  pnxpose.  Tbm 
act  of  1888,  neither  expressly  nor  hy  im- 
plication, pn^blta  the  wldmlnc  of  streets, 
am  any  act  necaBsarOy  Implied  or  Involred 
Ihereln;  and  the  acqidsiticHt  and  payment 
for  the  reqnMte  land  are  necessarily  in- 
volved la  Uie  wtdodng  <^  a  street  No  work 
or  ImproTement.  in  the  soise  of  the  act  of 
1883,  could  be  done  or  made  on  the  addl- 
tbm  to  the  street  made  by  the  widening,  ni^- 
to  after  the  wldenlDg.  A31  the  work  and 
ImproTements  authorized  by  the  act  of  1883 
are  to  be  done  npon  exlstlntr  streets.  Work 
and  Improvements  upon  existing  streets  con- 
stitute the  whole  subject-matter  of  the  act, 
and  therefore  the  prohibition  in  the  first 
section  cannot  extoid  to  the  subject  of  creat- 
ing, or  partially  oreating;  streets.  Lewis, 
Bm.  Dom.  I  256;  Enowles  t.  Muscatine,  20 
Iowa,  248.  In  thla  connection  It  should  be 
observed  that  heretofore  It  seems  to  have 
been  the  policy  of  the  legislature  to  provide 
for  Improvements  upon  existing  streets  by 
acts  entirely  distinct  from  acts  providing  for 
opening,  extending,  and  widening  streeta. 
G^mples  of  the  former  are  the  acts  of  1856, 
(page  156,)  of  AprU,  1872,  (page  801,)  of 
March  6,  1883,  (page  35,)  and  of  March  18, 
1885,  (page  147,)  amended  In  1889  and  1891. 
Bxamples  of  the  latter  are  the  acts  of  AprU 
25,  1803,  (page  500,)  of  1889,  (page  70;)  and 
numerous  other  more  special  acta. 

Sixth,  and  finally,  It  is  claimed  that  the  act 
of  1863  was  repealed  by  the  act  of  March  6, 
1889,  (page  70.)  This  Is  answered  by  8ecti6n 
24  of  the  act  of  1889,  as  follows:  "The  pro- 
ceedings In  any  work  or  Improvement,  such 
aa  is  provided  for  In  this  act,  already  com- 
menced and  now  progresdng  under  any 
other  act  now  In  force,  or  by  virtue  of  any 
ordinance  passed  by  any  olty  council  or 
board  of  supervisors  of  any  city,  county,  or 
dty  and  county,  by  virtue  of  any  other  act 
now  in  force,  may,  from  any  stage  of  such 
proceedings  already  commenced  and  now 
pn^reming,  be  continued  under  this  act  by 
reaoluti(m  of  the  city  counclL  The  said  work 
or  tanprov^ent  may  then  be  conducted  un- 
der the  provisions  of  this  act  with  full  force 
and  effect  In  all  respects^  from  the  stage  ot 
such  proceedings  under  such  other  acta  or 
ordinances  at  and  from  which  such  resolo- 
tbm  shall  fledaro  an  deotlon  or  Intention  to 
have  said  wortc  or  Improvement  cease  under 
nach.  other  act  or  ordinance  and  oontlnne  un- 
rter  this  act;  and  from  such  Section  so  made, 
■H  proceedings  tiieietc^re  had  under  such 
other  act  or  ordinance  are  hoeby  ratified, 
confirmed,  and  made  valid,  and  It  Shall  be 
vnneoesBsry  to  renew  or  oondnot  over  again 
^ooeedingB  bad  under  such  ofiier  aet  or 
ohUnaacc  Xlito  Beottoa  AaU  not  apply  to 


any  woric  or  Improvement'  prooeedintfi  In 
wlddh  were  commenced  more  than  eighteen 
months  prior  to  tbo  passage  ot  tbia  aoL** 
On  May  10,  1889,  the  board  of  supervisors, 
in  accordance  with  section  24  of  Uie  aet  of 
1889^  passed  a  resolution  Meeting  to  oontlnne 
the  prooeeding  to  vrlden  Misalim  street,  onr 
der  the  act  of  1889,  from  and  after  the  filing 
ot  the  repOTt  ot  the  commiadoners  urtto  had 
theretofore  been  app<Hnted  and  atrtlng 
der  the  set  of  April  25,  186S.  The  report  of 
the  oommlsrionen  vraa  filed  June  Ifi,  1889, 
from  and  after  wtiioh  date  the  proceedings 
were  oondncted  nnder  the  act  of  1889.  It  Is 
claimed  by  appdlanta  that  section  24  of  tiie 
aet  of  1889  has  no  proper  application  to  tills 
case,  because,  it  is  said,  the  prooeeffing  to 
widen  MlBsion  street  was  commenced  more 
than  18  months  before  the  passage  of  ttio  act 
of  1889.  This  point  raises  the  single  ques- 
tim  as  to  whfiSk  the  proceeding  under  the  act 
of  1863  was  OMumenced.  The  act  of  1863 
provides  tiut,  before  the  board  proceed  to 
execute  any  power  thereby  vested  in  them, 
"thirty  days  notice  shall  be  given  of  any  ap- 
plication which  may  be  made  for  the  pas- 
sage of  any  order."  It  appenrs  that  only 
two  applications  were  made  for  the  widen- 
ing of  Mission  street,— the  first,  on  Jmie  20, 

1887,  by  20'  propM*ty  owners;  and  the  sec- 
ond, by  9  additional  property  owners,  made 
October  31,  1887,  and  witWn  18  months  be- 
fore the  passage  of  the  act  of  1889.  It  would 
appear  by  the  second  application  that,  for 
some  reason  not  disclosed  by  the  record,  the 
board  had  not  acted  on  the  first,  and  the 
record  shows  no  action  by  the  board  until 
after  the  filing  of  the  second,  to  wit.  No- 
VMnber  14,  1887,  when  the  board  ordered 
the  publication  of  the  30-days  notice  re- 
quired by  the  act  of  1803.  This  order  of 
publication  of  notice  was  the  first  action  of  the 
board  in  regard  to  the  widening  of  Mission 
street,  and  I  think  It  was  the  commencement 
of  the  proceeding.  In  the  sense  of  section  24 
of  the  act  of  1889.  The  act  of  1803  does  not 
require  the  board  to  act  upon  the  first,  or 
npon  any  particular,  application,  but  does  re- 
quire 80  days'  notice  of  the  application  on 
which  the  board  proposes  to  act,  before  It 
proceeds  to  execute  any  power  conferred  by 
that  act 

Again,  connsel  for  appellants  contend  that. 
In  order  to  continue  the  proceeding  under  the 
act  of  1889,  the  board  must  have  elected  and 
resolved  to  do  so  Immediately  after  the  pas- 
sage of  this  act,  and  was  not  ait  liberty  to 
continue  the  proceeding  from  that  stage 
thereof  at  which  the  commissioners,  nnder 
the  act  of  1863»  filed  thele  report  on  June  10, 

1888.  I  think  a  careful  reading  of  section  24 
win  be  convlndttg  that  tiie  prooeedli^  was 
properly  connected  witii,  and  etmtlnned  nn- 
der, the  act  of  1889.  The  language  of  tiie 
aeotion  la,  *^m  the  stage  of  sndh  proceed- 
ings *  *  *  at  and  from  vrtikb  smA  mmk 
Indon  [of  ttie  board]  flball  deelar»  an  deetton 
or  Intoition  to  har«  said  work  or  improve- 
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ment  oeasa  xmHer  saxSi  other  act  or  ordi- 
nance, and  oontlnne  under  this  act"  This 
clearl7  implies  the  discretion  of  the  board 
to  elect  a  stage  of  the  proceeding  after  the 
passage  of  the  act  of  1880.  The  resolution 
of  the  board  declared  that  the  proceeding 
nnder  the  act  of  1803  should  cease  at  the 
stage  thereof  at  which  the  report  of  the 
commissioners  should  be  filed,  and  thence 
be  continued  under  the  act  of  1889. 

It  Is  further  claimed  that  the  part  of  sec- 
tion 24  of  the  act  of  1881)  which  purports  to 
validate  former  proceedings  la  unconstitu- 
tlonal,  because  this  subject  or  purpose  la  not 
expressed  In  the  title  of  the  act.  I  do  not 
thhtk  it  necessary*  for  the  purpose  of  bu^ 
tabling  the  jud;;ment  in-  this  case,  that  any 
former  proceeding  therein  should  hare  been 
ratified  or  validated  by  the  act  of  1889,  for 
the  reason  that,  so  far  as  relates  to  the  ac- 
tion to  condemn  the  lands  of  the  appellants, 
all  the  essential  proceedings  afTectlng  appel- 
lants appear  to  have  been  valid  and  regular, 
as  will  more  fully  appear  hereafter.  Never- 
theless, 1  tliink  the  subject  of  validating  ir- 
regular proceedings  to  acquire  land  for  the 
purpose  of  widening  streets  in  municipalities 
is  snfiiclently  expressed  In  the  title  of  the 
act.  The  act  Is  entitled  "An  act  to  provide 
for  laying  out.  opening,  extending,  widening 
•  •  •  any  street  •  *  •  in  munlcipal- 
Itlea,  and  to  condemn  and  acquire  any  and 
all  land  and  property  nec  essary  or  conven- 
ient for  that  purpose."  Surely,  the  ratifica- 
tion of  proceedings  to  widen  streets,  and  to 
condemn  land  for  that  purpose,  Is  embraced 
in  the  subjects  expreased  hi  the  title  of  the 
act,  and  directly  operates  as  means  to  pro- 
mote the  objects  of  the  act  expressed  In  ttie 
title.  Davles  r.  aty  of  Loa  Angeles,  86  CaL 
43.  24  Pac  Rep.  771. 

2.  If  the  foregoing  views  are  correct.  It  Is 
unnecessary  to  inquire  whether  the  board  of 
supervisors  was  authorized  by  any  other  act 
of  the  legislature  than  that  of  AprU  25,  1SG3, 
to  widen  streets,  aud  to  provide  means  for 
the  payment  of  all  expenses  of  the  improve- 
ment. After  the  respondent  had,  by  proper 
proceedings  thereunder,  determined  to  widen 
Mission  street,  It  was  competent  for  It,  un- 
der the  principles  laid  down  In  City  of  Santa 
Cruz  V.  Enright,  85  Cat  105,  30  Pac  Bep. 
187,  to  acquire  by  condemnation  the  lands  of 
the  appellants  In  the  manner  prescribed  in 
the  Code  of  Civil  Procedure.  Section  123d 
of  that  Code  provides  that  the  ri^t  of  emi- 
nent domain  may  be  exercised  In  behalf  of 
the  following  publlo  nsea:  "*  *  *  3.  Roads, 
streets  and  alleys  •  *  •  but  the  mode  of 
apportioning  and  collecting  the  costo  of  such 
Improvements  shall  he  such  as  may  be  pro* 
vlded  In  the  statutes  by  which  the  same  may 
be  authorized." 

3.  Numerous  objections  were  made  by 
counsel  for  appellants  on  the  ground  of  de- 
fecta  and  im^rularltles  in  the  proceedings 
talcen  to  assess  property  for  the  costs  and 
expenses  of  the  improvement*  which  were 


overruled  by  the  court  below,  and  the  nillngs 

upon  such  objections  are  here  assigned  as 
errors.  The  most  that  could  have  been 
properly  claimed  was  that  evidence  of  those 
proceetUngs  to  assess  property  was  totally 
Irrelevant  to  any  Issue  In  this  action  to  con- 
demn appellants'  lands  which  were  not  as* 
sessed.  There  Is  neither  allegation  nor  evi- 
dence tiiat  any  property  of  the  appellants 
was  assessed,  and  whether  the  property  of 
others  was  lawfully  assessed  or  not  had  no 
possible  bearing  or  eifect  upon  any  material 
Issue  In  tlds  action.  The  verdict  of  the  Jury, 
according  to  a  form  stipulated  by  the  parties, 
found  (1)  generally,  for  the  plaintiff;  (2) 
specially,  the  value  of  the  property  of  each 
defendant  sought  to  be  condemned;  and  (3) 
the  damage  which  will  accrue  to  the  por^ 
tlon  not  sought  to  be  condemned  by  reason 
of  its  severance  from  the  portion  condenmed, 
and  by  the  construction  of  the  Improvement. 
There  is  no  exception  to  the  verdict  on  the 
ground  that  It  is  not  Justified  by  the  evi- 
dence. Ilie  court  first  rendered  an  interlocu- 
tory judgment,  requiring  the  plaintiff,  within 
30  days,  to  pay  to  each  defendant,  or  to  the 
clerk  of  the  court  for  his  nse,  the  sums  of 
money  awarded  to  him  by  the  jury  for  the 
value  of  his  land  condemned,  and  for  dam* 
ages  to  his  land  not  condemned.  After 
plaintiff's  compliance  with  the  interlocutory 
order,  by  paying  Into  court  the  money 
awarded  to  each  defendant,  the  court  ren- 
dered final  Judgment  of  condemnation. 
Whether  the  money  thus  tendered  and  paid 
into  court  for  their  use  had  been  obtained 
by  plaintiff  throu^  regular  or  Irregular  as- 
sessments on  the  property  of  others,  did  not 
concern  the  appellants,  nor  affect  the  right 
of  the  plaintiff  to  condemn  their  lands  which 
had  not  been  assessed.  The  proceedings  to 
assess,  and  to  enforce  the  payment  of  as- 
seesments,  are  entirely  distinct  from  actions 
to  condemn  land.  There  Is  no  pretense  that 
the  money  tendered  was  not  the  property  of 
the  plaintiff,  nor  that  It  did  not  amount  to 
Just  compensation.  Therefore  the  rights  of 
the  appellants  In  this  action  could  not  have 
been  prejudiced  by  defects  in  proceedings 
to  assess  the  properly  of  others. 

4.  Section  18  of  the  act  of  1889  provides 
that  "the  complaint  [In  an  action  to  con- 
demn] may  aver  that  It  Is  necessary  for  the 
city  to  take  or  damage  and  condemn  the  said 
lauds,  or  an  easement  therein,  as  the  cuae 
may  be,  without  setting  forth  the  proceed- 
ings herein  provided  fbr,  and  the  resolutiott 
and  ordinance  ordering  anld  wwk  to  be  done 
shall  be  conclusive  evidence  of  anch  neceo- 
slty."  It  is  contwded  that  this  provlEdon  Is 
unconstitutional,  both  aa  to. the  form  of  the 
complaint,  and  as  to  the  conclnidTeness  of 
the  evidence;  As  to  the  form  <tf  the  com- 
plaint, in  an  action  merely  to  condemn,  I 
tlfinktheprovMon  nnobjectioiuible.  Whether 
snch  a  complaint,  In  an  action  to  oiforce  an 
assessment,  would  be  subject  to  the  objec- 
tion here  made,  is  a  questhm.  not  involved 
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In  thifl  actton.  Nor  does  the  record  on  Uiis 
appeal  raise  any  qtiestion  as  to  Aether  the 
reBoluU(Hi  or  ordinance  of  the  I>oard  is  con- 
dusive  eTidence  of  the  aec^iAtj  for  taking 
or  damaging  appellant  lands,  since  It  does 
not  appear  that  any  evidence  upon  this  Is- 
sue was  offered  by  appellants,  or  rejected  by 
the  court;  and,  since  It  Is  not  claimed  nor 
specIQed,  that  the  evidence  was  insufficient 
to  Jnstli^  the  rerdlot  in  any  particular.  It 
cannot  be  presumed  that  the  bill  of  excep- 
tions contains  the  evidence  applicable  to  this 
issue, 

5.  It  Is  contended  tliat  the  court  erred  in 
excluding  proifered  evidence  of  damage  to 
the  bufiiness  of  three  of  the  appellants,— 
BeUly,  Matthal,  and  Comna,— which  had  al- 
ready accrued,  and  which  would  still  fur- 
ther accrue,  "by  reason  of  said  proposed 
widening;"  it  appearing  that  RelQy  Icept  a 
saloon,  Matthal,  a  blaclismitb  shop,  and  Ool- 
llns,  a  bakery,  "on  the  Ihie  of  the  proposed 
Improvement"  The  offer  to  prove  such 
damage  waa  as  general  as  above  stated.  It 
did  not  specify  the  nature  of  the  alleged 
damages.  Nor  does  It  appear  that  such 
bu^ness  was  done  on  the  land  taken,  or  on 
the  land  damaged,  for  which  compensation 
was  awarded  by  the  Jury.  The  general  rule 
Is  that.  In  actions  to  condemn  land  for  pub- 
lic use,  no  damages  can  be  allowed  for  in- 
jury to  businesa  caused  merely  by  the  Im- 
provement, and  not  by  the  taking  of  prop- 
t:rty.  Lewis,  Em.  Dom.  i  487.  If  there  Is 
any  exception  to  this  g^ieral  rule,  It  must 
depend  upon  the  spedflc  natiire  of  the  in-. 
Jury,  which  should  have  been  stated,  in  order 
to  liable  the  court  to  determine  whether  It 
was  within  Hie  exception.  All  that  was  stat- 
ed wvLS  that  the  damage  was  such  as  had 
accrued,  and  would  accrue,  to  particular 
kinds  of  business  carried  on  somewhere  on 
the  line  of  the  Improvement,  not  by  reason 
of  the  tailing  of  appellants'  lands,  but  "by 
reason  of  the  sold  proposed  widening."  To 
say  the  least,  the  record  does  not  show  that 
the  proffered  testimony  was  competent,  and 
therefore  does  not  show  that  the  court  erred 
In  excluding  It  I  think  the  order  and  judg- 
ment ^ould  be  affirmed. 

We  concur:  8EARLS,  a;  HATNES,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
4er  appealed  firom  are  affirmed. 


HEPFERNAN  et  al.  v.  SUPERIOR  COURT 
OP  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.   (No.  15.144.) 

(Sapreme  Court  of  Califoruia.   June  13,  1893.) 

In  bank.  Orijrinal  petition  by  Michael  Hef- 
fcman  and  others  for  a  writ  of  prohibition  to 
the  superior  court  of  the  city  and  county  of 
San  Francisco  and  A.  A.  Sanderson,  judge  of 
Buch  court   Writ  denied. 

Henry  E.  Highton,  for  petitionns.  John  H. 
Durst,  for  rea^ndents. 


PER  CURIAM,  'i'he  alternative  writ  of  pro- 
hibition heretofore  issued  in  this  case  is  dis- 
charKed,  and  the  application  to  make  the  same 
perpetual  is  denied,  upon  the  authority  of  City 
and  County  of  San  Francisco  v.  Kieman,  ^ 
Paa  Rep.  720,  (No.  15,014,  this  day  decided.) 

(18  Cal.  OS) 
GRAY  T.  OAXPIN  et  al.    (No.  15,028.) 
(Supreme  C!oart  of  California.    July  10.  1893.) 

PrAUDCLEST  COSVKTASCES — EvinENCE. 

1.  The  mere  fact  that  the  person  to  whom  an 
assignee  of  a  mortgage  assigned  it  waa  the 
father  of  the  mortgagee  Is  no  evidence  that  he 
was  not  a  bona  fide  purchaser,  but  was  partic- 
ipating in  a  fmuA,  by  which  the  property  should 
be  jrotten  out  of  the  reach  of  the  mortgagee's 
creditors. 

2.  The  father  piUd  his  asdgnor  for  the 
mortgage  a  certain  amount  in  cash,  giving  his 
notes  for  the  balance.  To  raise  the  money,  he 
gave  a  mortgage  on  his  homestead.  When 
this  became  due,  he  was  unable  tq  pay  it  for 
the  reason  that  the  notes  and  mnrtgnge  as- 
signed him  had  not  been  paid.  BHd,  that  the 
fact  that  the  father's  assignor  paid  the  mort- 
gage on  the  homestead,  and  took  an  assignment 
thereof  to  himself,  waa  not  evlileuce  that  the 
assignment  of  the  other  mortgage  to  the  father 
had  been  fraudulent. 

Departmait  1.  Appeal  from  snpnlor 
court,  dty  and  county  of  Son  Frandsco; 
John  F.  Fhm,  Jodgfe 

Actirai  1^  Sb^on  Oray  against  Philip  G. 
Galidn,  executw  of  F.  Gleason,  de- 

ceased, and  othoB,  to  foreclose  a  chattel 
mortgage.  From  a  Judgment  for  d^end- 
ants,  and  an  order  denying  a  nev  trial, 
plaintiff  appeals.  Reversed. 

P.  Reddy  and  W.  H.  Metson.  for  appellant 
W.  E.  Zeigler,  J.  B.  C^erly,  and  H.  Eiuk- 
hoff,  (PliiUp  G.  Galpin,  of  counsel,)  for  re- 
spondents, 

PATERSON,  J.  This  Is  an  action  to  fore- 
close a  chattel  mortgage  on  the  furniture 
of  a  lodging  house  In  the  city  of  San  Fran- 
cisco. On  the  19th  of  Hay,  1S86,  Mrs.  Laura 
Brotherton  was  the  owner' of  the  property, 
and  on  that  day  sold  it  to  Helen  F.  Gleason 
for  the  sum  of  $5,500,  $2,500  of  which  was 
paid  In  cash,  and  the  'balance  In  three  prom- 
issory notes  for  $1,000  each,  and  payable, 
respectively,  in  two,  four,  and  six  months 
after  date.  On  May  19,  1886,  the  mortgage 
and  notes  were  transferred  to  C.  K.  Good- 
win, and  on  July  3,  1886,  he  transferred  the 
same  to  the  plaintiff.  Gray,  for  the  consid- 
eration of  $2,800,  $1,300  of  which  was  paid 
In  cash,  and  the  balance  In  three  notes  for 
$500  each,  payable  one  year  after  date.  The 
defendant  Helm  is  an  attaching  and  Judg- 
ment creditor  of  Mrs.  Brotherton,  his  at- 
tachment having  been  levied  on  June  4th, 
and  Judgment  entered  Decemtwr  6,  188G. 
Mrs.  Brotherton  Qled  her  petition  of  insol- 
vency on  January  3,  1887,  and  on  February 
7th  the  defendant  Sellgman  was  elected  an 
assignee  of  her  estate.  The  court  found— 
the  facts  being  within  the  Issues  raised  by 
the  answers— that  Mrs.  Brotherton  "did  not 
indorse  or  deliver  the  notes  hereinabove  set 
fcrth,  or  either  or  any  of  them,  to  O.  K. 
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Cfoodvln,  tor  a.  good,  raloabl^  or  oOiet  or 
any  valid,  consideration,  and  that  the  C.  K. 
Goodwin  aforeeiUd  aid  not  tndotse  or  de- 
IlTer  the  same  to  tho  plaintiff  herein  for  a 
Kood,  Taluabl^  or  any  valid,  conslderaUtm; 
*  *  *  and  the  Indorsement  of  said  notes 
hjr  to  said  Goodwin,  and  1^  sold  Good< 
win  to  said  plaintiff,  was  Bham  and  fraudu- 
lent, not  mode  bona  fide,  but  made  for  the 
purpose  of  defeating  d^endant  Gleason's 
cause  of  acthn,  by  reason  of  her  counter- 
claim set  forth  in  said  answer.  *  «  •  Said 
transfer  was  made  by  said  O.  K.  Goodwin, 
and  received  by  said  plaintiff,  for  the  pur- 
pose and  with  the  Intent,  by  each  of  th«n, 
of  thereby  hindering,  delaying,  and  defraud- 
ing  defendant  X  H.  Helm,  and  the  sundry 
other  creditors  of  said  Laiuu  Brotherton 
aforesaid,  and  the  transfer  last  aforesaid 
was  made  by  the  parties  thereto  colluslvely, 
for  the  purpose  of  placing  the  said  notes  and 
mortgage  beycmd  the  reach  of  the  aforesaid 
creditors  of  said  Laura  Brotherton." 

So  for  as  these  facts  connect  the  plaintiff 
with  any  bad  faith  or  fraudulmt  purpose 
in  the  transaction,  they  are  utterly  unsup- 
ported by  the  evtd^ce.  .There  Is  no  dr^ 
cumstance  shown  in  the  evidence  upon 
which  a  suspicion  of  fraud  can  be  founded, 
uulras  it  be  the  fact  that  the  plaintiff  Is  the 
father  of  Mrs.  Bi-otherton,  and  that  the  lat- 
ter and  Goodwin  were  visiting  the  former 
when  the  assignment  was  made  to  the  plain- 
tiff, but  the  mere  fact  of  relationship  can- 
not be  resorted  to  as  a  badge  of  fraud. 
Fraud  must  be  speclflcally  charged.  It  can- 
not be  presumed,  and  the  burden  of  proof  is 
upon  him  who  alleges  It.  The  conduct  of 
the  plaintiff  was  in  all  respects  entirely  con- 
sistent with  falmo^  and  honesty.  The  evi- 
dence shows,  without  contradlcUon,  that  the 
plaintiff  purchased  the  notes  and  mortpigc 
before  maturity  for  a  valuable  consideration, 
and  that  the  same  were  Immediately  deliv- 
ered to  him.  He  paid  to  Goodwin  $1,300 
in  coin,  and  gave  him  three  notes  of  $S00 
each,  payable  in  om?  year,  and  no  part  of 
tills  consideration  has  ever  been  returned  to 
him.  In  order  to  raise  the  ?1,600  cash 
wiiich  he  paid  to  Goodwin,  he  mortgnjz:e(l 
Ills  homestead  to  Mr.  Crew,  cashier  of  the 
Bank  of  Clilco.  When  tills  mortgage  be- 
came due,  the  plaintiff  was  unable  to  pay  It, 
for  the  reason  that  Mrs.  Gleason  had  not 
paid  the  notes  and  niortfrage  which  had 
ln-on  assigned  to  him.  Tliereupon.  Goodwin 
— to  protect  himself,  doubtless- -paid  Mr. 
Crew  tlie  amount  of  the  debt,  and  took  an 
assignment  of  the  note  and  mortgage.  We 
8ee  no  evldenue  of  fraud  in  this.  It  was  a 
simple  business  tronsacllon,  by  which  Good- 
win protected  himself.  In  preventing  a  fore- 
closure sole  of  his  debtor's  property.  The 
order  appealed  from  Is  reversed,  and  the 
cause  Is  remanded  for  a  new  trial. 

We  concur:  HABRISON.  J.;  GABOUT- 
TE,  J. 


4f8  CM.  mo 

In  re  LEVINSON-S  ESTATE.   (No.  15,200.> 

(Supreme  Court  of  California.  July  13,  1893.) 

exbcutors  amd  %.duinisthatob8  —  di8thibction 
— Petition — Bokds. 

1.  Testator  gave  his  interest  in  a  firm  to 
one  of  the  partners  in  troat,  to  retain  half  the 
profits  for  nis  services,  and  to  pay  $200  per 
month  to  his  mother;  the  trtist  to  continue  for 
the  life  of  his  mother,  or,  if  she  died  before  he 
did,  for  five  years;  $3,000  to  t>e  psld  S.  on  the 
death  of  the  mother,  and  the  balance  to  be 
then  paid  his  sisters.  The  partners  baTlus  re- 
fused to  allow  testator's  capital  to  remain  In 
the  firm,  end  the  trast  having  been  renounced, 
testator's  mother  and  sisters  petitioned  for  a 
partial  distribution,  stipulation  that  $3,000 
shoald  be  paid  S.,  and  tne  balance  distributed 
eqoallj  smong  them.  Beld  that,  having  there- 
by obtained  an  order  of  distribution,  neither 
they  DOT  the  executor  eonld  object  to  the  pay- 
ment of  the  $3,000  to  S.  on  the  ground  that 
she  was  not  entitled  to  the  income  thereof  dur- 
ing the  lire  of  the  mother,  or  for  five  years 
after  testator's  death. 

2.  Such  distribution  to  S.  will  not  be  de- 
nied on  the  possibility  that  testator's  risters 
may  have  issne  who  may  become  entitled  to 
the  income. 

3.  The  petition  fOr  distribnrion  stated  that 
a  year  had  elapsed  from  the  ii^sne  of  letters 
testamentary:  that  notice  had  been  given  cred- 
itors; that  the  time  for  presenting  claims  had 
expired;  that  all  claims  had  been  luld;  that 
testator  had  bequeathed  to  petitioner  $3,000; 
that  the  Other  legatees  bad  agreed  to  a  distri- 
bution by  which  this  amount  should  he  paid 
petitioaer,  and  tlut  the  legacy  could  be  paid 
without  toss  to  the  creditors  or  any  person  in- 
terested in  the  estate.  BclA,  that  this  was  snf- 
fident,  as  the  court  could  propoly  take  Judi- 
cial notice  of  other  mattcrp. 

4.  Wh(>ther  a  bond  diall  be  reonired  of  any 
of  the  parties  to  a  partial  distribution  is  a 
Question  for  the  court  making  the  distribution. 

Departmrat  1.  Appeal  from  superior 
court,  city  and  county  ot  San  Frandaoo; 
J.  V.  Coffey,  Judge. 

Sallle  Levlnstone  petitioned  for  partial  dis- 
tribution of  the  estate  of  John  Levlnson, 
deceased.  From  an  order  granting  the  peti- 
tion, James  W.  Goodwin,  administrator  with 
the  will  annexed,  appeals.  A^Armed. 

Horaoe  W.  Phllbnxdc,  for  appellant  A. 
H.  Longhbwongh,  for  respondent. 

PAJERSON,  J.  This  is  an  appeal  by  the 
administrator  with  the  will  annexed  from  an 
order  of  partial  distribution  requiring  the 
appellant  to  pay  to  Sallle  Levlnstone  the 
sum  of  $3,000.  By  the  terms  of  the  will  of 
the  decedent  hla  Interest  In  the  copartner- 
Eliip  of  Newman  &  Levlnson  was  given  to 
Benjamin  Newman,  one  of  his  copartners, 
in  trust,  to  retain  one-half  of  the  annual  prof- 
its for  his  services  during  the  life  of  the  tes- 
tator's mother,  and  out  of  the  other  half  of 
the  profits  to  pay  her  $200  per  month,  and 
the  surplus  of  the  profits,  If  there  should  be 
any,  to  bo  loft  In  the  tmfrtncss  of  the  firm 
as  a  portion  of  his  share  of  the  capital.  Ilie 
testator  directed  that  upon  the  death  ot  bb 
mother  there  should  be  paid  to  Sallle  Levin- 
stone  $3,000  out  of  the  copartnership  Inter- 
est, and  that  the  remulndcr  should  be  paid 
over  to  his  sisters,  Julia  and  Ado.  Newman 
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ruunmced  tha  trnst  on  July  10.  1880.  Tba 
tQTeiit(M7  filed  July  16,  1890.  ehowi  tliat  the 
estate  c<niBlBted  of  wearing  apparel  of  the 
decedent,  sold  watdi  and  duUn,  diamond 
ting,  and  the  Intereat  of  the  testaimr  In  the 
partnership  of  Newman  ft  Lerisson.  It  was 
shown  that  the  sorvlvlns  partners  refused 
to  allow  the  capital  of  the  testator  to  re- 
main In  the  firm.  Oa  SeptCTiber  18,  1891, 
Fannie,  (the  mother,)  Jnlla,  and  Ada  Levin* 
9oa  applied  for  an  ordw  <^  partial  dlstribu- 
tlon  to  them  npon  the  stipolatton  made  be- 
tween themselvea  This  stlpnlaUon  recited 
the  fbct  that  the  provision  of  the  will  was 
based  upon  an  expectation  thai  the  Interest 
of  the  testator  in  the  firm  wonld  coutlniiet 
and  that  the  profits  coming  to  the  estate  from 
his  intereat  in  the  firm  would  be  sufficient 
to  pay  the  annuity  ^ven  to  his  mothor ,  but 
that  such  expectation  had  not  been  realised. 
The  petlUoners  had  therefore  agreed  that 
the  estate  might  be  distributed  as  follows: 
First,  to  Sallie  Levinstone,  93.000,  and  the 
dlanuxid  ring;  second,  the  reddne  of  the  es- 
tate to  Fannie,  JuUa,  and  Ada  I<evlnBon  ta 
equal  diares.  The  oourt  found  that  the 
fitcts  stated  in  the  petitl<m  w«ce  trufc  It 
farther  found  that,  after  reserving  mffident 
mmiey  to  pay  Sallie  Levinstone  and  the  ex- 
ecutor's commissions,  and  a  som  sufficient  to 
cover  all  future  expenses,  there  remained 
In  the  hands  of  the  executor  $9,009,  whldi 
could  be  distributed  without  injury  to  the 
petitioners.  Aa  order  was  made  distributr 
hig  99,000  to  the  petitioners  without  bonds. 
The  final  account  of  the  executor  was  filed 
December  22,  1S91,  showing  that  he  had 
received  920,965.78,  and,  after  paying  99r 
000,  distributed  to  the-  mother  and  sisters 
of  the  testator,  he  had  In  bis  hands  the  sum 
of  95,B23m  Sallie  Levhwtone  did  not  join 
in  the  petition  at  Fannie,  Julia,  and  Ada 
Levinson,  bat  after  the  settlement  of  the 
ecutor's  account  she  made  an  apjdicatloa  fbr 
distribution  to  her  in  accordance  with  the 
pgrcemoit  made  by  the  other  lesatee& 

It  is  claimed  that  4^  the  terms  of  the  vrill 
the  93,000.  should  not  be  given  to  SalUe  Lev- 
lnst<me  until  after  the  death  of  Fannie  Lev- 
instm;  tiiat  until  that  time  the  Income  then»- 
ctf  Is  to  go  to  other  perswia,  some  of  whom 
may  be  bom  hereafter.  We  think  this  con- 
trition Is  nnsound.  Neither  the  motlKr  nor 
the  sisters  certainly  could  raise  such  an  ob- 
JectloQ  after  having  procured  an  order  of 
dtstribnOon  upcm  the  ftiith  of  their  consent 
to  an  immediate  distribntloa  of  tiie  legacy 
of  this  resptmdent,  and  certainly  the  execu- 
tor stands  In  no  better  position  than  they 
would  under  the  same  circumstances.  The 
supposition  that  the  rister  may  marry,  and 
die,  leaving  issue  entitled  to  the  Income.  Is 
a  contingency  too  remote  to  be  conddered. 
Furtliermore,  the  contention  assumes  that 
wider  no  circumstances  cm  there  be  any 
t<syment  of  tbe  93,000  lef^cy  until  after  the 
expiration  of  five  years.  It  Is  true  the 
testator  eonten^ilated  the  ccmtlnuance  of  the 


trust  for  the  term  of  five  years,  expecting 
that  the  trustee  would  carry  out  bis  wishes. 
This  expectation  has  not  been  fulfilled;  the 
trust  cannot  be  executed.  A  fair  construc- 
tion of  the  various  provisions  of  the  will  we 
think  supporte  the  view  taken  the  court 
b^w,  Ttta  testator'a  <dd^  concern  was  for 
tbe  care  and  supiport  of  his  mothw  during 
her  lifetime.  If  she  did  not  survive  him. 
It  WSE  provided  that  the  one-half  of  toe 
profits  set  sslde  tor  her  should  go  to  his  ris- 
tors  "during  the  Continuance  of  Ods  trust" 
It  is  expressly  provided  that  **upon  the  ter- 
mination of  said  trust  said  Benjamin  New- 
man shall  transfer  *  *  *  the  sum  of  three 
thousand  ddllats  to  Miss  Sallie  Levlnstone, 

*  *  *■  the  rest  and  restdne  of  said  part- 
nership interest  and  diare  to  be  transferred 

*  *  *  and  paid  ov»  to  *  *  *  Julia  and 
Ada  Levinson."  There  being  no  trust  to  car- 
ry out,  time  does  not  enter  toto  the  qnestlon 
to  be  conridered,  except  for  the  protectlcm 
of  the  moUier.  So  long  as  she  Is  willing  to 
accept  a  sum  certain.  Instead  of  a  monOly 
allowance  of  9200,  and  toe  other  legatees 
are  wUltaig  that  she  should  be  paid  that 
amount,  toere  Is  no  ground  of  complaint 

The  objections  to  toe  snfilcimcy  of  the 
petition  for  distribution  are  not  well  taken. 
It  shows  that  a  year  had  ^psed  from  the 
date  of  the  lettns;  that  due  notice  to  cred- 
itora  had  been  published;  that  toe  time  toe 
presenting  doims  had  ecplred;  that  all 
claims  had  been  paid;  that  the  testator  had 
bequeathed  to  the  petitioner  the  sum  of 
93,000;  that  Fanide.  Julio,  and  Ada  had 
agreed  to  a  distribution  as  above  stated,  and 
toat  toe  legacy  could  be  paid  over  to  peti- 
tioner wltoont  loss  to  toe  creditors  or  any 
pcrstm  interested  to  toe  estote.  Otoer  mat- 
ters  the  court  property  took  judicial  notice  of. 

The  question  whetoer  a  bond  should  be 
given  by  any  of  toe  parties  to  a  partial  dis- 
tribution is  one  entirely  within  toe  discre- 
tion of  the  court  Iselow.  The  order  appealed 
from  is  affirmed. 

We  concur:  GABOUTTB,  J.;  McFAR- 
LAND,  J. 


BXCELSIOB  PAV.  CO.  v.  PIBEGB.  (No. 
19.103.) 

(Supreme  Conrt  of  California.  July  25,  1893.) 

BTBEBT-PAVISO  C30NTBACT— Pkovision  pob  Rb- 
FAIKB  BT  CUNTBACTOK. 

IrA  requirement  In  a  street-paving  con- 
tract that  R  contractor  shall  keep  the  street  in 
repair  for  five  years  imposes  an  additional  bur- 
den on  the  property  owners,  and  therefore  vi- 
tiates the  assessment  made  nnder  it,  unless  such 
requirement  is  authorized  by  the  statute  provid- 
ing for  toe  letting  of  contracts  for  street  im- 
provements. 

2.  Tbe  objection  as  to  toe  additional  bur- 
den is  not  removed  by  testimony  of  toe  con- 
tractor toat  the  requirement  did  not  enhance 
the  amount  of  his  bid,  as  others  might  have 
bid  a  less  sum  if  toe  contract  had  not  contain- 
ed such  requirement. 
Brown  v.  Jenks,  38  Pae.  Bep.  701,  followed. 
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Deimrtment  1.  Appeal  from  nqterlor 
eonrt,  San  Diego  county;  George  Puter- 

battgh.  Judge. 

Action  by  the  EieelMor  Paring  Company 
agalDBt  Emily  M.  Pierce  on  an  assessment 
for  street  paving.  Plaintiff  had  Judgment, 
trom  which,  and  an  order  denying  a  new 
trial,  d^endant  appeals.  Reversed. 

Luce  &  McDonald,  Oscar  A  TrippeC.  and 
Trlppet,  Boone  &  Neale,  for  appellant  C. 
T.  H.  Palmer  and  Shaw  A  Holland,  for  re- 
spondent 

PER  CURIAM.  Upon  the  anthorlty  of 
Brown  t.  Jenka,  (opinion  filed  Mardi  27. 
1803,)  32  Pac  Rep.  701,  the  Judgment  and 
order  denying  a  new  trial  herein  are  re- 
versed. 


BBOWN  T.  PARKER  et  aL    (No.  10,172.) 
(Supreme  Court  vt  California.  Joly  28,  18B3.) 

Dcmrtment  1.  Appeal  from  aoperlor  eoort, 
San  iHego  ooaocr. 

Acti<Mi  Iv  one  Brown  agaloat  one  Parker  and 
others.  Plaintiff  bad  Judgmoit.  and  defendants 
appeal.  Reversed. 

Oscar  A  Trippet  and  Trlppet,  Boone  A 
Neale,  for  appellants.  C.  T.  U.  Palmer  and 
Shaw  A  HolUuid,  for  respondent 

PER  CTTRIARL  Upon  the  anthoritr  of 
Brown  v.  Jenka,  (<n>lnion  filed  March  27.  ^93.) 
32  Pac.  R^  701,  the  jndgm«kt  herein  la 
reversed. 


BROWN  V.  WINSHIP  et  al.  (No.  19,171.) 
(Supreme  QKut  of  California.    July  25,  1803.) 

DerartmeDt  1.  Anwal  ttom  auperior  court 
Sao  Diego  county. 

Action  by  one  Brown  against  one  Wlnsblp 
and  otliers.  Plaintiff  had  Jod^Mt,  and  de- 
fendants sppeal.  Reversed. 

Osrar  A  Trippet  and  Trippet  Boone  A 
\«ale,  for  npijellaats.  C.  T.  H.  Palmer  and 
Shaw  &  Holland,  for  respondent 

PER  CURIAM.  Upon  the  authority  of 
Brown  v.  Jenks,  (opinion  Bled  March  27,  1893.) 
32  Pac  Rep.  701,  the  judgment  herein  la  re- 
versed. 


(»8  Cftl.  666) 

PEOPLE  ex  rel.  FIELD  v.  EEL  RIVER  A 
B.  R.  CO.   (No.  14.9n.) 
(Supreme  Court  of  California.    Jaly  13,  1803.) 
HiOHWAT  —  Dedication  or  Land  bt  Railroab 
Compamt— Whek  Ultra  Vires— Evidbhcb. 

1.  Where  the  own^  of  land  opens  a  road 
thereon,  and  the  pabllc  use  It  untnterrtlptedly 
for  some  five  years,  the  placing  of  a  gate  acrose 
it  At  one  end.  which  Is  left  opea  during  the  day 
and  closed  only  at  night  and  which  was  placed 
there  to  prevent  injury  to  those  osins  the  road, 
or  to  prevent  the  public  from  driving  on  the 
owner's  wharf,  is  not  Inconsistent  with  an  In- 
tention to  dedicate  the  road  to  public  ase, 

2.  Where  sncb  owner  is  a  corporation  it  is 
not  necessary  that  its  intention  to  dedicate 
Uie  road  to  public  use  should  be  shown  by  the 
records  of  its  proceedings,  but  such  intention 
may  be  shown  by  its  acta  and  the  testimtmy  of 
its  directors. 

8.  Tha  dedication  by  a  r^lroad  eompany  irf 


a  portion  of  its  land  as  a  publlo  highway  Is  not 
tiltia  vires. 

A  The  fact  that  In  the  rescdntlon  of  such 
eompany  aathorizing  the  purchnse  of  such  land 
no  authority  was  given  Its  representatives  to 
agree  that  it  should  be  used  as  a  hicbway,  does 
not  render  iuadmissible  evidence  that  its  rep- 
reseotatives  made  such  agreement  where  there 
is  evidence  that  such  agreement  was  after, 
wards  ratified. 

5.  Nor  is  such  evidence  Inadmlsrible  on  tha 
ground  that  It  Is  contradictoir  of  the  instru- 
ment of  conveyance,  where  It  is  not  offered  for 
such  purpose,  but  to  show  the  Intention  of  the 
company  to  dedicate  the  road  to  the  public. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;  O.  W.  Hunter,  Judge. 

Action  by  the  people  of  the  state  of  Cal- 
ifornia by  George  A  Jtdmson,  attorney  gen- 
eral, on  the  relation  of  Waterman  Field, 
against  the  Eel  River  A  Eureka  Railroad 
Company  to  obtain  a  Judgm^t  declaring  a 
certain  strip  of  land  to  be  a  public  highway, 
and  to  compel  the  removal  of  certain  obetruo- 
tioQS  therefrom.  From  a  Judgment  for  plain- 
tiff,  defendant  appeals.  Affirmed. 

Horace  L.  Smith,  for  appellant  W.  H.  H. 
Hart  Atty.  G«l,  and  J.  P.  Coonan,  Chamber- 
Un  &  Wheder,  and  D.  SotIot,  for  rMpondrat. 

HARRISON.  J.  Plaintiff  seeka  by  this  ao- 
ti<m  a  Judgment  that  a  certain  atrip  of  land 
60  feet  in  width  by  1,500  feet  In  length,  ex- 
tending from  the  defendant'a  statlcm  at 
Field's  Landing,  tn  Humboldt  oounty,  to  the 
county  road,  is  a  public  highway,  and  to  com- 
pel the  removal  of  certain  obstructions  there- 
on. Judgment  was  rendered  in  its  &vor,  and 
the  defendant  has  appealed. 

In  November.  1882,  the  land  In  question 
was  owned  by  one  Waterman  Field,  and 
waa  by  him  conveyed  to  the  defendant 
Field  was  also  the  owner  of  a  tract  of  land 
which  the  drfendant  porchaaed  from  him 
for  Its  use  aa  a  station,  and  this  atrip  of 
land,  extending  from  the  main  tract  of  land 
to  the  county  road,  waa  Included  in  the 
same  conveyance.  In  ttie  eariy  part  of  188S 
the  defendant  constructed  a  road  over  Ihla 
atrip  of  land.  Opening  fhto  &e  connty  road 
at  one  extremity,  and  connectSng  at  the  ottiOT 
extremity  wlQi  the  other  tract  of  land,  and 
thla  road  waa  thereafter  used  by  the  pnbllo 
aa  a  highway  wltiHMit  Intwruptton  vntXk  1887* 
when  the  defendant  erected  a  gate  near  the 
weatem  end  of  the  road,  to  prevent  drivli^ 
onto  Its  wharf  In  the  nlc^t  This  gate  waa 
left  opra  during  the  daytime,  but  waa  doaed 
at  night  In  1890  the  dtfendant  built  a  ware- 
house  directly  aeroaa  ttie  road  near  Its  sta- 
tion, end  placed  a  permanent  gate  at  the 
extremity,  near  the  coonty  rood,  whldi  It 
kept  aecnrely  locked,  and  thereupon  this  ao> 
tion  waa  brought  The  court  found  that  la 
July,  188^  the  d^endant  dedicated  this  strip 
of  land  for  the  tiae  of  the  public  as  a  poblla 
htfiliway,  and  that  the  public  accepted  sndt 
dedication  by  oser,  and  had  used  the  same 
as  a  highway  contlnuoosly  from  that  time 
until  Its  obstruction  by  the  defendant  in  1880k 
There  Is  ample  evldaioe  In  tt«  record  la 
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mwovt  of  these  findings,  and,  althougta  there 
Is  also  much  contrary  evidence,  yet,  as  It  was 
the  function  of  the  trial  court  to  detenulae 
what  conatderatlon  It  should  receive  both  In 
weight  and  character,  we  must  accept  Its 
conclusion  as  det^minatlve  Qf  the  issue. 
That  the  road  had  heen  used  by  the  public 
without  interruption  from  the  time  of  Its 
construction  In  1883  imtll  the  gate  was  erect- 
ed in  1887  was  not  seriously  controverted 
by  the  defendant,  and  there  was  testimony 
before  the  court  to  the  effect  that  this  gate 
was  not  placed  there  to  prevent  the  public 
from  using  the  road  as  a  highway,  but  aa  a 
protection  against  danger  In  Its  use.  While 
the  placing  of  a  gate  across  «a  road  may  be 
evidence  of  an  intention  not  to  dedicate  the 
road  to  public  use,  yet  It  Is  not  conclusive, 
and  the  act  itself  Is  consistent  with  an  In- 
tention to  dedicate  the  road  as  a  public  high- 
way. The  fact  that  the  gate  was  left  open 
during  the  day,  and  only  closed  at  night  for 
the  purpose  of  prev«iting  Injury  to  those 
who  use  it,  or  of  preventing  the  public  from 
driving  upon  the  defendant's  wharf.  Is  not 
Inconsistent  with  Its  dedication  to  the  public. 
So,  too,  the  inference  that  the  placing  of  the 
gates  across  the  road  evidenced  a  permissive 
user  is  impaired  by  the  fact  that  such  use 
had  been  uninterrupted  for  several  years 
prior  thereto.  If  the  road  was  dedicated 
•wbea  It  was  first  opened  In  18S3,  Bu<di  dedl- 
catlcm  could  not  be  rerofced  In  1887  by  pla- 
cing gntee  across  It  It  was  also  tiiown  by 
the  testimony  of  persons  who  were  the  di- 
rectors of  the  defendant,  and  acting  In  Its 
behalf  at  the  time  the  road  was  conatnicted, 
that  It  waa  the  Intention  of  the  company  to 
make  It  a  public  road,  and  that  the  land 
was  purchased  from  Field  for  that  pnrpoae. 
This  testimony  was  competent  In  support  of 
the  proposition  that  It  was  the  Intention  of 
the  defendant  to  dedicate  tlie  land  aa  a  high* 
way  when  It  constructed  tlie  same.  It  was 
not  necessary  that  a  formal  resolution  of  Its 
Intention  Bbould  be  entered  upcai  Its  records. 
A  corporation  as  w^  as  an  Individual  may 
dedicate  a  portion  of  Its  land  as  a  highway 
by  Its  acta,  and  It  Is  no  more  neceasai?  that 
It  diould  have  a  formal  resolution  of  dedica- 
tion upon  Its  records  than  that  an  indlvldnal 
should  execute  a  written  declaration  of  his 
purpose  to  make  a  dedication.  The  objec- 
tion that  it  Is  ultra  vires  for  a  railroad  cor- 
poration to  dedicate  a  portion  of  Its  land  as 
a  highway  for  the  public  Is  not  tenable. 
Green  v.  Town  of  Canaan,  29  Coon.  1G6.  See 
Los  Angeles  Cemetery  Ass'n  v.  City  of  Los 
Angeles,  (Cal.)  30  Pac.  Rep.  523. 

The  defendant  objected  to  the  Introduc- 
tion of  certain  evidence  on  the  part  ot  the 
plalnticr,  to  the  effect  that  when  Its  represen- 
tatives were  negotiating  with  Field  for  the 
purchase  it  was  agreed  between  them  that 
It  should  be  used  for  a  public  highway. 
The  reasons  presented  In  support  of  this  ob- 
JectloD  are  that  In  the  resolution  of  the  de- 
tcndaut  authorizing  the  purchase,  no  author- 


ity was  given  to  make  snch  an  agreement; 
and  also  that  all  the  negotiations  respect- 
ing the  purchase  wore  merged  in  the  Instru- 
ment of  conveyance.  The  fact  that  the  reso- 
lution under  which  the  defendant's  agents 
acted  only  authorized  them  to  purchase  the 
land  does  not  of  Itself  Impair  any  ngreement 
that  ml^t  have  been  made  with  Field  If  the 
defendant  subsequently  approved  such  agree- 
ment and  ratified  their  action.  It  was  com- 
petent for  the  defendant  to  ratify  the  act  of 
any  one  of  Its  directors  without  having  given 
him  previous  authority  by  a  resolution  In 
writing,  and  W  was  equally  competent  for  it 
to  ratl^  any  act  that  the  director  might  have 
done  In  excess  of  the  authority  conferred  by 
resolution.  The  evidence  referred  to  was  not 
offered  for  the  purpose  of  varying  or  con- 
tradicting the  terms  of  the  instrument  by 
which  the  land  was  conveyed  to  the  defend- 
ant It  was,  however,  admissible  for  the 
purpose  of  showing  the  Intention  of  tiie  de- 
fendant to  dedicate  the  road  which  It  should 
construct  upon  the  land  conveyed.  UpoU 
the  Issue  whether  the  road  that  It  construct- 
ed was  Intended  to  be  a  private  or  a  public 
road,  evidence  that  at  the  time  It  purchased 
the  land  declarations  were  made  on  Its  be- 
half that  It  Intended  to  construct  a  public 
highway  would  be  rt^evant  and  pertinent 
If  such  an  agreement  had  been  made  there 
would  be  an  Inference  that  tba  subsequent  act 
in  constructinjg  the  road  was  In  pursuance 
tiiereof,  and  would  corroborate  the  testimony 
of  those  who  declared  that  at  the  time  of  its 
construction  It  was  Intended  for  a  public 
highway. 

There  are  otiier  assignments  of  nror  In 
the  admission  of  certain  evldHice.  but  none 
of  them  need  any  special  aittentton. 

The  judgment  and  order  are  affirmed. 

We  concur:  PATEBSON,  J.;  QAROITTTB, 

J. 


(98  Cal.  t2» 

McKISSIGK  V.  ASHBT.  (No.  18.069.) 
(Supreme  Court  of  California.    June  3,  1893.) 
Landlord  and  Tbsant— Uslawfcl  Detainkb— 
Ejbctmbnt — Pluadino — Evidence. 

1.  Code  Civil  Proc.  S  1161,  provideti  that  a 
tenant  of  real  estate  for  a  term  less  than  life  is 
guilty  of  unlawful  detainer  where  he  remains 
in  posBesBion  after  the  expiration  of  his  term 
without  permission,  but  in  the  case  of  tenancy 
at  will  it  must  first  be  terminated  by  ootice. 
Held  that,  where  a  tenant  from  ymr  to  year  is 
notified  before  the  termination  of  his  lease  that 
It  will  not  be  renewed,  an  action  for  possession 
can  be  maintained  withoot  previous  notice  or 
demand. 

2.  A  complaint  in  ejectment  alleging  the 
leasing  of  the  premiaea  to  defendant;  that  the 
lease  had  expired;  and  that  defendant  refused 
to  vacate  the  premises,  and  *'has  withheld,  and 
still  withholds,  the  possession  thereof  from  the 

filaintiff,"— snfficiently  avers  that  defendant  Is 
n  i>oHfiPHHion. 

3.  Tboneh  a  tenant  remained  in  possession 
without  renewing  his  leasp,  be  cannot  deny  Us 
landlord's  title  without  first  sorrendecing  ta 
him  the  possesion. 
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4.  In  ejectment  to  recover  possession  of 
premises  from  a  tennot.  it  vas  proper  to  show 
that  defendant  had  continued  io  the  occupancy 
of  the  land,  and  was  withholding  possession. 

5.  As  such  action  can  be  maintained  with- 
out plaintiff's  showing  privity  with  the  govern- 
ment,  the  admission  of  improper  evidence  to 
^how  such  privi^  is  harmless  error. 

GommlaBtoDera'  dedBlom.  D^^artment  2. 
Appeal  from  snpeilw  court.  Lanen  coootr; 
W.  T.  Mastra.  Judge. 

Action  by  Jacob  McKlasldE  against  Thomp- 
son Aahby.  Judgment  ior  plaintiff.  De- 
fendant appeals.  Affirmed. 

Spencer  &  "Raker,  for  appellant  Good- 
win &  Goodwin,  for  respondent. 

BELCHER,  O.  This  action  Is  in  the  na- 
tiire  of  ejectment,  and  was  commenced  April 
22,  1889.  It  Is  allied  In  the  complaint  that 
the  plaintiff  now  owns,  and  for  more  than 
eight  years  he  and  his  grantors  have  owned, 
certain  described  lands  in  Laasen  county; 
tJiat  defendant  teased  the  said  lands  of  plain- 
tiff from  year  to  year,  commencing  on  the 
1st  day  of  Marcii,  1886,  down  to  the  lat  day 
of  March,  1889,  for  the  earn  of  $180  rent, 
which  defendant  agreed  and  promised  to 
pay  plaintiff  annually  therefor;  that  on  the 
27th  day  of  February,  1889,  plaintiff  duly  no- 
tified defendant  that  he  would  not  renew  the 
lease,  and  requested  him  to  racate  and  sur- 
render the  premises;  that  d^endant  refused, 
and  still  refuses,  to  vacate  the  premises,  or 
to  deliver  the  same  to  the  plaintiff,  and  has 
-withheld,  and  still  wlthtacdds,  the  possession 
tiiereof  from  the  plaintiff,  and  has  ousted 
and  ejected  plaintiff  therefrom,  to  his  dam- 
age In  the  sum  of  950;  that  defendant  has 
failed  and  refused  to  pay  to  plaintiff  the 
said  rmt  fOr  the  year  next  before  the  1st 
day  of  March,  1889,  amounting  to  (180;  and 
that  the  wb<de  of  that  sum  Is  due  and  ow- 
ing to  plaintiff  from  defendant  Wherefore 
Judgment  Is  asked  that  defwdant  be  ejected 
fnmi  the  said  lands,  and  ttie  plaintiff  re- 
stored to  the  poBsesrion  therec^  and  ahso  for 
damages  In  the  sum  of  ^00,  and  for  rents 
due  In  the  sum  of  f  ISO,  with  costs.  A  gen- 
ual and  special  demurrer  to  the  complaint 
was  interposed  by  the  defendant,  but  what 
mllBg,  if  any,  was  made  upon  It  does  not 
appear  from  the  record.  An  answer  was 
also  filed  by  defendant,  denying  all  the  aver- 
ments of  the  complaint  The  case  was  tried 
by  the  court,  wlthont  a  Jury,  and  the  findings 
upon  all  the  Issues  were  In  fiiror  ot  the 
plaintiff,  except  that  the  damages  were  fixed 
at  one  dollar.  Judgment  was  then  entered 
In  accordance  with  tlie  findings,  from  whidh, 
and  from  an  order  denying  his  motion  Tor 
new  trial,  the  defendant  appeals. 

1.  Appellant  cont«id9  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  because— First,  If  It  Is  regard- 
ed as  a  complaint  for  unlawful  detainer, 
then.  In  order  to  maintain  the  action,  it  was 
nocessaiy  that  a  demand  for  the  possession 
of  the  premises  Should  have  been  made  after 


the  expiration  of  tbe  term,  and  no  such  de- 
mand  is  alleged  to  have  been  made;  and, 
second.  If  It  Is  regarded  as  an  ordlnaiy  com- 
plaint in  ejectment  then  an  averment  that 
defendant  was  in  possession  of  the  demand- 
ed premises,  or  of  some  part  thereof,  at  the 
time  of  the  commmcement  of  the  action, 
was  necessary,  and  that  no  such  averment 
was  made.  Section  1161  of  the  Code  of  Civil 
Procedure,  cited  by  appelant  provides  as 
follows:  "A  tenant  of  real  property  for  a  • 
term  less  than  life  la  guilty  of  unlawful  de- 
tainer (1)  when  he  continues  in  possession, 
in  person  or  by  subtenant  of  the  property  or 
any  part  thereof,  after  the  expiration  of  the 
term  tor  which  Mt  la  let  to  him,  without  the 
permission  of  his  landlord,  or  the  snccessor 
in  estate  of  his  landlord,'  if  any  there  be: 
but  in  case  of  a  tenancy  at  will,  it  must 
first  be  terminated  by  notice  as  prescribed 
in  ihe  Clva  Code."  Here  the  defendant  was 
not  a  tenant  at  will,  but  for  a  fixed  term, 
which  expired  March  1,  1889.  The  hiring  of 
a  thing  terminates  at  the  end  of  the  term 
agreed  upon.  Section  1933,  ClvU  Code.  The 
notice  served  was  only  to  tbe  effect  that 
plaintiff  would  not  renew  the  lease,  and  that 
defendant  must  give  up  irassesslon  of  the 
pr<4>erty.  Such  a  notice  was  not  necessary, 
but  it  served  to  inform  d^endant  that  if 
be  continued  In  possession  of  the  property 
after  tbe  expiration  of  the  term  for  which 
it  was  let  to  him,  he  would  do  so  without 
the  permls8l«t  of  tijs  landlord,  and  would  be 
goll^  of  unlawftd  detainer.  Under  tlie 
focts  stated,  we  think  ttie  plaintiff  had  a 
light  to  re-enter  when  the  term  expired,  and 
to  maintain  an  action  for  possession  without 
previons  •  notice  or  demand.  Section  793, 
ClTll  Code;  Canning  v.  FlbuA,  77  OaL  106, 
19  Pac.  Bep.  S76.  And.  if  the  complaint 
is  regarded  as  an  ordhiaxy  one  In  ^ectment, 
we  think  the  same  c«ulnai«i8  must  follow. 
It  alleges.  In  substance,  tiiat  plaintiff  leased 
the  demanded  premises  to  the  defmdant; 
thaX  the  lease  bad  expired;  and  that  de> 
f^dant  refuses  to  vacate  ^e  premises,  and 
"has  withheld,  and  atUl  withholds,  the  pos- 
sesslim  lliereof  tma  the  plaintiff."  This 
clearly  Imi^es  that  deCendaut  Is  In  posses- 
sion; and  it  must  be  hdd  a  sufficient  aver- 
ment of  that  fact  certainly.  In  the  abamce 
of  a  demurrer  that  the  complaint  Is  ambUm- 
ous  or  uncertain  In  that  r^;ard.  Bot  no  mitih 
objection  was  taken. 

2.  Appellant  also  contends  that  the  find- 
ings were  all  contrary  to  the  evidence,  and 
not  justified  tliereby.  There  was,  howerer, 
evidence  tending  to  support  the  findings, 
and,  imder  the  well-settled  nile  as  to  con- 
flicting evidence,  we  think  it  must  be  held 
sufficient  here,  l^e  defendant  did  not.  in 
giving  his  testimony,  deny,  so  far  as  we  can 
discover,  that  he  held  the  land  In  controver- 
sy during  the  years  1SS6  and  ISST  under 
leases  from  the  plaintiff,  but  he  dnlraod  that 
the  lease  was  not  renewed  for  the  year  188S. 
Admitting  this  to  be  sOk  still  he  oould  not 
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^esv  the  plaintiff's  tlOe  without  flnt  but- 
Tendering  to  him  the  poaseaslon,  and  tUa  he 
had  eridently  faUed  and  refused  to  do. 

8.  When  the  ^ahitlff  waa  npon  the  stand 
as  a  wltmes  in  Us  own  bdiaU,  Us  attorney 
asked  him  the  lowing  qoeetlons:  'fState 
-wheOwr  or  not;  dnce  he  west  «i  It,  in  1880, 
np  to  the  time  tou  made  the  demand  on 
him;  he  cwtlmies  to  oocnRr  tauk  use  the 
land.  State  whether  or  not  the  defendant 
stin  occupies  tUs  dtapnted  tract  of  land." 
The  questions  were  objected  to  as  Irrele- 
vant, Incompetent,  and  immaterial,  and  the 
objectioDS  were  overruled,  and  exceptions 
taken.  It  Is  nrged  fliat  these  ndlngs  were 
ecnmeoo^  but  we  see  no  eaor  In  them.  It 
was  entirely  proper  for  the  plaintiff  to  show 
that  defendant  continued  in  the  occupancy 
-Off  the  land,  and  was  withholding  its  posses- 
slim  from  him. 

4.  The  idalntlflF  was  permitted,  over  the  ob- 
jections of  defendant,  to  read  In  evideaee  a 
eoBV  of  the  record  in  the  United  States  land 
<Mce  at  SnsanTille,  certified  by  the  register 
-of  the  office  to  be  a  true  and  correct  copy, 
showing  that  oa  May  15.  1880,  one  John  P. 
McKlssi^  had  entered  the  lands  In  question 
as  desert  lands;  and  also  a  deed  executed 
by  the  said  McKlssldc  on  December  9,  1881, 
■eonveying  the  said  lands  to  the  plalntllT. 
It  Is  urged  now  that  the  copy  offered  was 
not  competent  evldoice  to  show  the  entry; 
that  the  only  competent  evidence  for  that 
purpose  would  have  been  a  certified  copy  of 
the  certificate  of  purchase  or  receiver's  re- 
ceipt, the  original  of  which  was  in  the  gen- 
eral land  office  at  Washington;  and  that 
the  deed  was  not  admissible,  for  the  reason 
that  the  plaintiff  failed  to  c<mnact  himself 
with  the  government  title,  or  show  tliat  the 
title  had  passed  from  the  govemmMit.  We 
see  no  prejudicial  error  In  the  rulings  com- 
plained under  this  head.  The  object  un- 
doubtedly was  to  show  privity  with  the 
government,  but,  without  sudi  showing,  the 
action  might  be  maintained.  We  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:    SEARLS,  O.;  HAYNES.  O. 

PEIR  GTJBIAM.  For  the  reasons  given  In 
the  forcing  opinion  Uie  judgment  and 
der  are  affirmed. 


(B8  Cal.  m) 
WOOLVBBTON  v.  BAKER  ot  al.  (No. 
15.156.) 

(Supreme  Court  of  California.    .Tuly  1,  1S93.) 

JDBOMBNT  —  R«8  JUOICiTA  —  NeW  CaUSB  OW  AO 
■  TlOX — WSAV  CONeTlTUTTS  —  ACTS  SCBSsgUEKT 
M  JUDOMSOT. 

1.  A  jndgmwt  In  an  aetkm  by  plaintiff  to 
compel  a  reconveyaDce  to  her  of  certain  land, 
on  the  groand  that  she  had  conveyed  It  to  de- 
fendant B.  in  trust  to  apply  the  proceeds  to 
hot  support,  and  that  he  nad  failed  to  execnte 
the  trust,  la  a  l>ar  to  a  snbseqnent  action  by 
ker  against  the  same  defendants,  In  which  she 
alleges  that  defendant  B.  had  failed  to  per- 


form a  contract  to  antty  a  loffident  portion  of 
the  rents  for  her  snpport.  solely  in  considera- 
tion of  which  she  had  conveyed  it  to  him,  and 
asks  that  defendants  be  directed  to'reconvey  it. 

2.  The  failure  of  B.  to  apidy  any  of  tlie 
rents  to  plaintiffs  support  snDsequent  to  the 
judgment  in  the  first  action  gave  plaintiff  no 
new  cause  of  action. 

Department  1.  Appeal  from  superior  court, 
Humboldt  bounty;  G.  W.  Hunter,  Judge. 

Action  by  Elvira  B.  Woolverton  against 
Erastus  J.  Baker  and  others  to  compel  a  re- 
conveyance to  plaintiff  of  certain  land. 
From  a  judgment  for  d^ndonts,  plaintiff 
appeals.  Affirmed. 

J.  H.  O.  Weftver  and  SL  W.  Wilson,  for 
ai^ellant  Bode  &  Outln  and  (SiamberUn 
&  Wheeler,  for  respondents. 

HARRISON,  J.  The  plalnUff  alleged  In 
her  complaint  that  on  I>ec«nber  3,  1878, 
she  ms  the  ownw  of  certain  land  in  Hum- 
boldt county,  which  on  that  day  ilhe  con- 
v^ed  to  the  d<^endant  Brastus  1.  Baker, 
upcm  the  conald«atlon  and  condition  that  he 
would  henceforth  apply  a  suffldmt  portion 
of  the  rents  thereof  for  her  snpport  and 
matait^mnce  during  the  remainder  of  her 
natural  life;  that  tiiis  was  the  only  consid- 
eration for  the  said  conv^ance;  and  ^t 
the  said  defendant  acc^>ted  the  same  upon 
the  said  consideration  and  condition;  and 
that  he  has  not  since  the  1st  of  July,  189(^ 
applied  any  portion  of  the  rmts  to  her 
support,  or  performed  any  ot  tiie  conditions 
expressed  in  said  conveyance;  and  the 
plaintiff  prayed  the  judgment  of  the  court 
that  the  defendants  be  directed  to  reconvey 
the  lands  to  her.  The  defendants  an- 
swered, denying  the  allegations  of  the  com- 
plaint, and  set  up  as  a  special  defense  ttiat 
in  a  former  action  between  the  same  par^ 
ties.  Involving  the  same  cause  of  action, 
judgmMit  had  been  rendered  in  their  favor, 
and  against  the  plaintiff.  Upon  the  trial 
the  court  sustained  this  defense,  and  judg- 
ment was  entered  In  their  favor,  from  which 
the  plaintiff  has  appealed.  The  question 
presented  for  determination  on  thla  appeal 
Is  whether  the  plaintiff  is  estopped  by  the 
farmer  judgment.  In  the  former  action  the 
plaintiff  sought  a  judgment  that  she  was 
the  owner  of  the  lands  and  premises,  as 
against  the  defendants,  and  that  they  be  di- 
rected to  reconvey  them  to  her.  In  her 
complaint  she  set  up  the  same  conveyance 
that  Is  averred  In  the  present  action,  and 
alleged  that  the  same  had  been  made  by 
her  upon  the  sole  consld«*atlon  that  the 
defendant  should  hold  the  same  In  tmst 
for  her,  and  that  the  rents.  Issues,  and 
profits  thereof  should  be  applied  In  provid- 
ing for  and  maintaining  her  during  her  nat- 
ural life,  and  alleged  that  the  defendant 
had  not  In  any  manner,  or  at  all,  provided 
for  or  maintained  her.  Upon  the  trial  of 
the  Issues  therein  the  court  rendered  Its 
judgment  that  the  plaintiff  was  not  the 
owner  <tf  the  lands,  but  that  the  defend- 
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ants,  as  against  the  plaintiff,  were  the  own- 
erg  In  fee  simple  thereof,  tree  and  dear  of 
any  and  all  trusts,  exceptions,  limitations, 
and  conditions  set  fortb  and  alleged  In  said 
complaint  By  tbat  action  the  plalntifr 
brouKbt  into  Judicature  the  title  to  the  land 
as  between  herself  and  the  defendants,  so 
far  03  the  same  depended  upon  tlie  convey- 
ance made  by  her  to  Erastns  J.  Baker.  She 
challenged  their  title  by  Impeadiing  the 
transaction  out  of  whldx  the  conveyance 
had  been  made,  and  the  judgment  which 
she  sought  was  the  cancellation  of  her  deed, 
and  the  destruction  thereby  of  the  title 
claimed  thereunder  by  the  defendants. 
Whether  she  averred  as  the  ground  of  the 
relief  sought  tliat  the  consideraOon  for  the 
conveyance  was  the  agreement  of  the  de- 
fendant that  he  would  hold  the  laud  ui>on 
a  trust  for  her,  which  he  had  violated,  or 
that  the  conveyance  was  made  by  her  and 
accepted  by  him  upon  the  condition,  subse- 
quently broken  by  him,  that  he  would  the];e- 
after  supimrt  her,  and  would  apply  the 
whole  or  a  portion  of  the  rents  to  her  sup- 
port, was  immaterial.  The  real  issue  which 
she  broufdit  before  the  court  for  its  Judg- 
ment was  the  suffldency  of  the  defendants' 
title  to  the  land,  under  the  deed  which  she 
had  executed  to  Knistus  J.  Baker.  Her 
cause  of  action  was  the  breach  of  the  agree- 
ment under  which  she  alleged  that  this  con- 
veyance had  been  made,  and  involved  the 
determination  of  the  rights  of  the  parties 
flowing  from  that  transaction,  and  It  was 
incumbent  upon  her  to  set  out  in  her  com- 
plaint all  the  facts  which  constituted  this 
cause  of  action.  She  is  estopped  by  the 
Judgment  therdn  rendered  from  thereafter 
asserting  any  cause  of  action  depending 
upon  the  facts  so  omitted,  as  fully  as  she 
would  be  if  at  the  trial  she  had  omitted  to 
introduce  evidence  in  support  of  her  aver- 
ments or  present  argument  to  satisfy  the 
court  of  the  Justice  of  her  clahn.  A  party 
cannot  litigate  his  cause  of  action  by  piece- 
meal, and,  after  a  Judgment  -against  him, 
seek  in  another  action  to  obtain  relief  de- 
pendent upon  the  transaction  therein  ad- 
Judged,  by  bringing  forward  dalms  and  de- 
mands properly  belonging  to  the  flist  ac- 
tion. The  Judgment  against  him  la  condu- 
slve,  not  only  of  what  was  In  fact  deter- 
mined, but  also  of  all  mattm  whidi  might 
have  been  presented  In  support  of  his  cause 
of  action,  and  litigated  therdn.  The  rule  Is 
stated  by  Vice  Ghancdlor  Wlgram  in 
Henderson  t.  Henderson,  3  Hare,  115: 
"Where  a  given  matter  becomes  the  sub- 
ject of  litigation  in,  and  of  adjudication 
by,  a  court  of  competent  Jurisdiction,  the 
court  requires  the  parties  to  that  Iltlsition 
to  bring  forward  thdr  wlude  case,  and  will 
not,  except  under  spedal  drcumstances,  per- 
mit the  same  parties  to  open  the  same  sub- 
ject of  litigation  hf  respect  of  matter  which 
might  bare  been  broui^t  forward  as  a  part 
of  the  subject  in  contest,  but  which  was 


not  brought  forward  only  because  they 
have,  from  negligence,  Inadvertence,  or  even 
accident,  omitted  part  of  cbelr  case.  The 
plea  of  res  Judicata  applies,  except  In  spe- 
cial cases,  not  only  to  points  npon  which 
the  court  was  actually  required  by  the  par- 
tles  to  form  an  opinion  and  pronounce  a 
Judgment,  but  to  every  point  which  prop- 
erty belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exerd^g  reason- 
able diligence,  might  have  bronght  forward 
at  the  time."  See,  also.  Whart  Ev.  {  717; 
2  Black.  Judgm.  |  729;  Rogers  r.  Higglns,  67 
lU.  244;  Stockton  v.  Ford,  18  How.  418;  Sul- 
livan T.  Mining  Co.,  SO  Cat  464;  Taylor  t. 
Castie^  42  CaL  867;  PameU  r.  Hahn.  61  Oal. 
131. 

The  plaintiff  has  no  new  cause  of  action 
by  reason  of  the  failtire  of  the  defendant, 
subsequent  to  that  Judgment,  to  apply  any 
portion  of  the  rents  to  hw  support.  That 
Issue— the  breach  of  this  condition— was  pre- 
sented in  the  former  action,  and,  as  th<^ 
Judgment  makes  no  mention  thereof.  Is  pre- 
sumed to  have  been  indnded  therein.  Code 
CivU  Proc.  S  1903,  subd.  18;  SOckney  v. 
Goudy,  132  lU.  231,  23  N.  B.  Rep.  1034. 
"The  dismissal  of  a  bjll  in  chancery  wUl  be 
presumed  to  be  a  final  and  conclusive  ad- 
judication on  the  merits,  whether  they  were 
or  were  not  heard  and  detennlned,  unlesa 
the  contrary  Is  apparent  on  the  face  of  the 
pleadings,  or  In  the  decree  of  the  court" 
Preem.  Judgm.  §  270.  The  judgment  waa 
that  the  defendants,  as  against  the  plaintiff, 
were  the  owners  in  fee  simple  of  the  land 
described,  free  of  all  the  conditions  set  forth 
in  the  complaint  If  the  defendants  held 
the  land  fJeed  from  the  conditions  set  forth 
In  her  complaint  that  a  portion  of  the  rents 
should  be  applied  to  the  support  of  the 
plaintiff,  any  subsequent  failure  to  so  apply 
the  rents  would  not  Impair  their  tenure. 

The  Judgment  is  affirmed. 

We  concur:  PATBBSON,  J.;  McFAB- 
LAND,  J. 


(M  Cal.  S» 

UERCED  BANK  ▼.  ROSENTHAL  et  al. 

<No.  14.874.) 
(Supreme  Court  of  California.  Jaly  20,  1898.) 
Notice  or  Appbal  —  Advrbsb  Party  —  Apfeai* 

PltOU  JUDOMBNT — JUDOES  —  TbKMH  OP  OFFICE — 

Db  Facto  J u»a e—Mortoaoe  op  Hombstbad. 

1.  Where  a  defendant  is  not  served  with 
Buinmons,  and  makes  no  appearance,  aud  no 
judgment  is  entered  against  bini,  and  jadg- 
ment  Is  entered  agaioBt  the  other  defendants, 
who  are  served  and  appear,  the  defeudant  not 
served  Is  not  an  "adverse  party,"  witJiiu  the 
meaning  of  Code  Civil  Proc.  S  &40,  requiring  in 
case  of  appeal  an  nndertaklng  to  be  Sled  un- 
less the  same  be  w^ved  "by  the  adverse  party* 
in  writiuR." 

2.  Where  a  proceeding  is  in  form  a  Jndf^ 
ment.  which,  although  void.  U  entered  of  rec- 
ord, SO  that  it  might  be  made  oppressive  by  the 
issue  of  final  process  thereon,  it  constitutes  a 
grievance,  which  may  be  rem^ied  on  appeal  t» 
a  tribonal  for  the  correction  of  erroca. 
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3.  Conat.  art.  6,  f  6,  provIdeH  tlmt  "the 
term  of  office  of  joogea  of  the  superior  coarta 
■haU  be  aix  years  from  and  aftra*  the  first  Mon- 
day of  January  next  eucceedine  th^  elec- 
ttona,"  Article  20,  f  20,  proyidea  that  the 
terms  of  officera  proTided  for  by  the  constitu- 
tion "shall  commence  on  the  first  Monday  aft- 
er the  1st  day  of  January  next  following  their 
election."  Had,  that  arucle  20  applies  to  su- 
perior judges,  and  controls,  it  being  intended 
to  provide  generally  the  exact  date  of  com- 
mencement, so  that  all  officers  of  the  state 
should  take  office  on  the  same  day. 

4.  Where  the  judge  elect  was  attorney  in 
a  proceeding  pending,  and  his  predecessor  in 
office  assnmea  jurisdictiott  by  the  entry  of 
JndKment  on  the  first  Monday  of  January, 
wluch  was  also  the  first  Monday  after  the  1st 
day  of  Januflry,  both  judges  acting  In  good 
faith,  and  believing  that  the  term  of  the  jndge 
elect  did  not  commence  till  Tuesday,  the  judge 
acting  was  a  de  facto  judge. 

5.  Conat.  art.  17,  S  1,  requires  the  legisla- 
ture to  protect  by  law  the  homestead  from 
forced  sale.  Civil  Code,  S  1241,  declares  a 
mortgage  foreclosure  sale  a  "forced  sale."  Sec- 
tion 1242  provides  that  "the  homestead  of  a 
married  person  cannot  be  <!onveyed  or  incum- 
bered unless  the  tnstrumrat  is  executed  and 
acknowledged  by  both  husband  and  wife. 
Held,  where  a  husband  and  wife  conv^cd  their 
homeste&d  by  a  deed,  absolute  on  its  face,  and 
by  a  contemporaneous  oral  agreement  made 
the  conveyance  a  mortgage  for  an  existing  in- 
debtedness and  for  future  advances  to  the 
husband,  that  the  premises  retained  their 
homestead  character;  and  the  incumbrance  for 
future  advances  being  a  mere  oral  agreement, 
constituting  power  in  another  to  incumber  at 
will,  and  not  executed  and  acknowledged  by 
husband  and  wife,  it  was  not  enforceable.  Bull 
V.  Coe.  18  Pac.  Rep.  808,  77  Cal.  64,  distin- 
guished. 

31  Pac.  Rep.  840,  affirmed. 

In  bank.   On  rehearing.  Affirmed. 
For  former  report,  me  31  Pac.  Rep.  849. 

PBB  CURIAM.  Upon  due  cooatderatlon 
of  this  cause,  after  healing  lu  tank,  we  are 
■atlafied  with  fiie  conclusion  reached  and  tiie 
opinion  rendered  In  dcpartmait,  Pac. 
Rep.  S40d  and,  for  the  reasons  tiiercin  given. 
tbe  Judgment  and  order  appealed  from  are 
reversed,  and  the  court  below  is  directed  to 
enter  Judgment  for  the  defendants  on  tibe 


(»  CaL  IW) 

STRONG  T.  GRANT,  Judge.    (No.  1535.) 
<Sapreme  Court  of  California.    Jnly  21,  1893.) 

IflNDAMUa—'WHEN  Libs  —  DtSBUSSIKO  CBimKAt. 

IXTOHMATIOS. 

Pen.  Code,  5  1382.  subd.  2,  provides  that 
"if  a  defendant  whose  trial  has  not  been  post- 
poned upon  his  application  is  not  brought  to 
trial  within  00  days  after  ibe  filing  of  the  in- 
dictment or  iDformatioQ,"  the  court  must  order 
the  prosecution  to  be  disndssed,  noless  good 
cause  to  the  contrary  is  ^wn.  HM,  that 
mandnmuB  docs  not  lie  to  compel  sndt  diamia- 
mL    Beatty,  0.  J.,  disaentliig. 

In  bank. 

Original  petition  by  Scibn.  B.  Strong  for 
mandamus  to  W.  H.  Grant,  Jnc^e  of  the 
superior  court  c£  Tolo  counQr.  Pettthm  de- 
nied. 


O.  W.  Thomas,  J.  Oralg,  aniS  J.  E.  Stionib 
for  petitioner.  Wm.  H.  H.  Hart,  Atity.  Oen., 
for  respondeat. 

DB  HAVEN,  X  TUs  is  an  <Hlgtnal  pro- 
oeedlttft  in  which  tlils  court  is  asked  to  issue 
a  writ  of  mandamus  OHnmandlng  thejndge 
of  the  superior  oouft  of  TtHo  county  to  dis- 
miss a  cwtain  criminal  action  pendli^  in 
that  court  ogalmt  the  petltioDer,  John  B. 
Strong.  It  appears  that  on  September  8, 
1892,  an  information  was  filed  in  that  court 
charging  the  petlticmer  with  the  crime  of 
nssault  with  intent  to  commit  murder,  bnt 
he  was  not  arraigned  thereon  until  the  26th 
day  of  Novembor  following.  The  petitioner 
neither  applied  for  ncp  consented  to  this 
delay,  and  upon  Ma  arraignment  moved  the 
court  to  dismiss  the  prosecution,  upon  the 
gromid  tliat  he  had  not  been,  brou^t  to 
trial  within  60  days  after  the  filing  of  the 
information.  The  superior  court,  after  lis- 
tening to  an  oral  statement  of  the  district 
attorney,  In  which  that  officer  gave  his  rea- 
sons for  not  moving  in  the  matter  of  the 
petttloner's  arraignment  and  trial  at  an 
earlier  date,  denied  the  moQon.  In  passing  i 
upon  the  motion  the  court  also  took  judicial 
notice  of  the  fact  that  In'  the  arrangement 
of  business  upon  its  calendar  the  trial  of 
Jury  cases  had  been  fixed  to  commence  on 
October  7,  1892,  and  that  the  Jury  appearing 
on  that  day  was  excused  from  att«idance 
upon  the  court  until  November  15,  1892, 
at  which  time  the  trial  of  criminal  cases, 
having  precedence  over  that  against  the 
petitioner,  was  proceeded  with,  and  not  con- 
cluded until  the  date  when  the  petitioner 
was  called  for  arraignment  It  also  appears 
that  the  reas(m  for  the  postpmiement  of 
the  trial  of  the  cases  referred  to  from  Octo- 
ber 7th  to  November  15th,  and  the  dismissal 
of  the  trial  jury  until  the  latter  day,  was 
because  of  the  Section  campaign  then  In 
progress,  and  the  fact  that  the  district  at- 
torney was  engaged  in  such  campaign  os  a 
candidate  for  re-election. 

In  the  view  we  take  of  the  matter,  it  la 
unnecessary  to  determine  whether  the  rul- 
ing of  tlie  superior  court  In  denying  the 
motion  of  i>etitloner  was  correct  or  not 
Even  if  it  should  be  conceded  that  the  motion 
was  Improperly  denied,  the  error  Is  one 
which  cannot  be  corrected  In  this  proceeding. 
Section  1382  of  the  Penal  Code  provides: 
"The  court  unless  good  cause  to  the  con- 
trary Is  shown,  must  order  tlio  prosecntlon 
to  be  dismissed  In  the  following  cases:  (1) 
*  *  *  C2)  If  a  defmdant  whose  trial  has  not 
been  postponed  ap<Hi  his  application  Is  not 
brought  to  trial  within  sixty  days  after  the 
flndbig  of  the  indictment  or  filing  of  the  tn-  * 
fbrmation."  When  a  motion  Is  made  for  the 
discharge  of  a  defendant  under  this  section, 
the  question  presented  is  a  Judicial  question, 
involving  in  Its  dedelon  the  exercise  of  Judi- 
cial discretion;  and  when  sniA  motion  has 
been  submitted  to  ttw  court  In  which  fht 
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proseoatlon  Is  priding,  and  denied,  such 
judgment  or  determination  cannot  be  re- 
versed by  a  proceeding  in  mnndamus.  The 
rule  is  so  well  established  that  It  may  be 
said  to  be  universal  that  the  writ  of  man- 
date cannot  be  used  to  correct  the  errors  of 
a  court  in  passing  upon  questions  regularly 
submitted  to  It  in  the  course  of  a  Judicial 
proceeding,  or  to  controf  the  exercise  of  its 
discretion.  High.  Extr.  Rem.  §|  24,  149,  152; 
Meriill,  Mand.  §  187.  See,  also,  the  following 
cases  which  Illustrate  and  declare  the  same 
principle:  State  t.  Court  of  Comm<xi  Pleaa 
of  Passaic,  38  N.  J.  Law,  132;  Mooney  t. 
mwards.  51  N.  J.  Law,  479,  17  Aa  Rep. 
973;  Davis  t.  CoramlsESoners,  63  Me.  396; 
Judges  of  Oneida  Common  Pleas  v.  Pe(^le,  18 
Wend.  79;  Ex  parte  Johnson,  25  Ark.  614; 
State  T.  Norton,  20  Kan.  506;  Ex  parte  Koou,  1 
Denio,  644;  People  v.  Weston,  28  CaL  640; 
People  V.  Pratt,  Id.  166;  Smith  t.  Judge, 
17  CaL  548;  Lewis  t.  Barclay,  35  Cal.  213. 
In  tills  last  case  tlie  application  was  for  a 
writ  of  mandamus  to  compel  the  county 
judge  of  Calaveras  county  to  reinstate  an 
appeal  which  it  was  claimed  he  had  wrong- 
fully dismissed,  and  In  denying  the  applica- 
tion tills  court  said:  "Mandamus  lies  tocom- 
pd  an  Inferior  tribunal  to  perform  a  duty 
enjoined  by  law,  If  it  refuses  to  do  so;  but, 
If  the  duty  is  judicial,  the  writ  cannot  pre- 
scribe what  the  decision  of  the  Inferior 
tribunal  aboil  be.  The  duty  to  be  performed 
by  the  respondrat  In  this  case  was  strictly 
Judicial,  and  there  was  no  refusal  on  his 
part  to  perfMm  It  He  may  or  may  not 
hflTe  erred  In  the  dlsposttlfMi  of  the  oaa^ 
bnt  whether  he  did  or  not,  bis  action  can- 
not  be  reviewed  by  mandamus,  nor,  indeed, 
by  any  othw  meona,  for  the  case  Is  one  In 
which  the  ocnmty  court  had  final  jiu1adlotl<m, 
and.  If  error  was  oommltted,  Uiere  Is  no 
remedy."  So  In  this  case  the  petitioner  In- 
voked a  Judldal  decltfmi  when  he  submitted 
his  motion  to  the  superior  court  for  a  dis- 
missal of  the  proseoutlMi  there  pending 
against  him,  and,  althou^  the  Judge  may 
have  erred  In  the  dedston  of  the  question 
thus  submitted,  the  error  cannot  be  oenectr 
od  by  TnandamuB. 

It  f<^ow8,  from  these  views,  that  the  peti- 
tioner Is  not  entitled  to  the  relief  demanded 
In  the  petition,  and  Judgment  must  be  oi> 
dered  in  favor  of  the  def  mdant 

Judgm«it  for  the  d^endant 

We  concur:  HARBISON,  J.;  PATBRSON, 

J.;  FITZGERALD,  J. 

BEATTY,  O.  J.,  (concurring.)  A  peraon 
charged  with  a  criminal  offense  has  a  right 
to  a  speedy  trial,  In  order  that  If  innocent 
he  may  go  free.  To  detain  him  In  custody, 
or  to  compel  him  by  the  exaction  of  bail  to 
dance  attendance  upon  a  court  while  his 
trial  Is  arbitrarily  postponed  without  bis  oon- 
sent,  is  not  only  a  wrong  and  Injustice  to 
him,  but  is  a  detrimeiU  to  the  publlo.  The 


design  of  the  statute,  quoted  In  the  opinion 
of  the  court,  Is  to  prevMit  these  evils.  The 
effect  of  that  opinion,  however,  coupled  with 
otlier  decisions  In  similar  cases.  Is  to  deprive 
the  statute  of  Its  Intended  operation,— so  far, 
at  least,  as  Its  «iforoement  by  this  court  Is 
concerned,— and  to  i)ervert  It  to  a  use  wholly 
foreign  and  Inimical  to  Its  purpose.  In  effect. 
It  has  been  held  that,  no  matter  how  mijustl- 
flably  the  right  secured  by  the  statute  has 
been  disregarded  by  the  superior  court,  the 
party  injured  has  no  remedy  except  by  an 
appeal  to  this  court;  and  this  obviously  Is 
no  remedy  at  all  for  an  innocent  man  whose 
trial  has  been  unreasonably  delayed,  because 
upon  his  acquittal  he  has  nothing  to  appeal 
from.  The  only  persons  who  can  appeal  are 
those  who  have  been  found  guilty,  and  they, 
If  thdr  C(mvtctIons  are  otherwise  lll^al, 
have  no  occasion  to  resort  to  this  statote 
for  their  deliverance.  The  only  person, 
therefore,  who  can  secure  Its  benefits 
through  the  Intervention  of  this  court  is  one 
who  stands  convicted  under  a  judgment  in 
all  other  respects  free  from  error,  or,  In 
otber  words,  one  who  is  actually  guilty  of 
tbe  crime  charged  against  him.  Pec^Ie  v. 
Morino,  85  Cal.  515,  24  Pac  Rep.  892.  It  la 
very  safe  to  say  that  the  legislatore  would 
never  have  enacted  such  a  law  If  this  were 
the  only  cose  In  wliich  it  could  be  made 
effective.  The  truth  is,  the  law  was  enacted, 
like  all  similar  provlslous  relating  to  crim- 
inal procedure^  for  the  benefit  of  the  Inno- 
cent, and  not  for  the  sake  of  screening  the 
gull^.  It  is  true,  with  respect  to  this,  as 
with  respect  to  all  rules  of  procedure  deemed 
necessary  for  the  security  of  innocent  men. 
unjustly  accused,  guUty  men,  also,  being 
deemed  Innocent  until  proved  guilty,  may 
take  advantf^  of  It;  but  It  Is  a  most 
extraordinary  result  that  for  the  wanton 
and  dellbwate  violation  of  this  nde  an  In- 
nocent man  has  no  remedy,  whDe  one  Justly 
convicted  of  a  <slme  may  1^  means  of  It 
evade  the  penalty.  To  me  It  seems  ttiere 
must  be  a  mistake  sMuewhere  In  the  deci- 
sions that  lead  to  such  a  result,  and  I  think 
the  mistake  consists  elthw  In  holding  that 
the  injured  party  cannot  resort  to  a  manda- 
mus, as  this  opinion  holds,  or  In  holding 
that  he  cannot  resort  to  habeas  corpus,  aa 
was  hdd  upon  a  fwm«  proceeding  tqr  this 
petitioner.  31  Pac  Bep.  674.  If  an  Innocent 
man,  who  is  kept  In  Jail  month  after  month, 
while  his  trial  la  arbitrarily  postponed, 
cannot  resort  to  this  court  for  rdlef, 
^ther  by  habeas  corpus  or  by  manda- 
mus, I  know  of  no  other  remedy  he 
has.  Appeal,  as  above  stated.  Is  no  rem- 
edy, for  he  cannot  appeal  until  after  a  trial, 
and  the  refusal  to  bring  him  to  trial  is  the 
very  wrong  of  which  he  complains;  and, 
uioreover,  being  Innocent,  It  Is  to  be  {oe- 
Bumed  he  will  be  acquitted  If  he  evw  la 
brought  to  trial,  and  that  he  will  hare  noth- 
ing to  appeal  from.  I  oannot  bring  myself 
to  admit  that  tor  such  a  wrong  there  la  no 


Digitized  by  Google 


SPRING  VAL.  WATERWORKS  t>.  BARBER. 


735 


remedy,  and  consequently  I  feel  satlsfled 
tliat  eltber  habeas  coii>tiB  or  mandamus  must 
lie.  In  either  case,  however,  -I  concede  that 
the  petiticmer  ought  not  to  be  discharged  un- 
less It  should  appear  that  the  superior  court 
had  abused  Its  discretion  In  postponing  the 
trial.  In  this  case  I  think  there  were  some 
circumstances,  in  addition  to  tliose  men- 
tioned In  the  nlwTe  opinion.— more  espc- 
dially  the  facts  that  the  petitioner  was  on 
bail,  that  he  was  in  no  wise  harmed  by  tbe 
delay,. and  thnt  material  witnesses  for  the 
prosecution  could  not  be  found,— upon  which 
the  court  could,  without  an  abuse  of  Its  dis- 
cretion, hold  that  there  was  cause  for  tbe 
delay  in  proceeding  against  the  petitioner. 
On  this  ground  I  owcur  In  the  Judgment. 


(99  Ca,l.  86] 

SPRING  VAL.  WATERWORKS  T.  BAR- 
BER, Tax  Collector.  (No.  15,015.) 
(Supreme  Court  of  Galiftonia.  July  20,  1S93.) 
Taxation— E^AKCHiSB  op  Wateb  Compakt. 
Where  a  water  company  Is  chartered  to 
supply  a  certain  county  and  city  therein  with 
water,  the  mwe  fact  that  the  pipes  of  tbe 
company  pass  tJxrongh  the  adjoining  eonsty 
does  not  malce  the  compsuy'a  franchise  taxable 
there. 

In  bank.  Appeal  from  superior  court, 
Alameda  county;  JcHm  Ellsworth,  Judge. 

ApiOlcatioD  the  Spring  Valley  Wat^r* 
works  against  James  B.  Bailier,  as  tax  col- 
lector, for  an  injunction.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

Fox,  KeUoeg  &  King.  (Wm.  F.  Herrlu.  of 
oounsel.)  for  appeUant  Geo.  W.  Baed,  for 
reapond^t 

PER  CURIAM.  This  action  was  brought 
to  restrain  the  defendant,  as  tax  collector 
of  Alameda  county,  from  making  a  sale  for 
alleged  delinquent  taxes  upon  the  assess- 
ment of  a  'franchiae''  for  the  fiscal  year 
1889-90-  A  general  demurrer  to  the  com- 
plaint was  sustained,  and  judgment  ren- 
dered for  defendant,  and  plaintiff  appeals. 
No  question  as  to  proper  remedy  is  raised, 
and  the  case  Is  submitted  upon  the  sole 
question  of  the  legality  of  the  assessment 
and  tax. 

^Vs  appears  from  the  complaint,  the  plain- 
tiff is  a  corporation  organized  nndcr  a  gen- 
eral law  approved  April  22,  1S58,  entitled 
"An  act  for  the  Incorporation  of  water  com- 
panies," (St  1858,  p.  218,)  for  the  purpose 
of  supplying  the  city  and  coimty  of  San 
Pranclsoo,  and  the  inhabitants  thereof,  with 
pure,  fresh  water;  and  ever  since  its  In- 
wrporation,  on  June  10,  18.58,  Its  principal 
place  of  business  has  been  In  said  city  and 
coimty,  where  Its  works  furnish  the  main 
supply  of  water  to  said  city  and  county,  and 
the  Inhabitants  thereof.  It  further  appears 
that  Its  "franchise"  was  assessed  for  said 
fiscal  year,  in  said  dty  and  county,  for  a 
large  sum,  and  the  tax  levied  thereon  poIU 


by  appellant.  The  complaint  fnrOier  shows 
that  the  board  of  supervisors  of  Alameda 
county,  on  March  20,  1888,  passed  a  general 
ordinance  giving  to  "any  person,  firm,  asso- 
ciation, or  corporation  engaged  iu  the  busi- 
ness of  supplying  fresh  water  to  any  city  or 
town,  or  any  dty  and  county.  In  the  state" 
the  privilege  of  laying  and  maintaining  pipes 
as  cuuduItB  therefor.  In  or  th.-ough  any  of 
the  roads  and  highways  of  said  count}-,  sub- 
ject to  certain  conditions  stated  in  the  ordi- 
nance; and  afterwai-dM  the  app-.'llaut,  being 
desirous  of  brining  a  part  of  its  supply  of 
water  for  San  Francisco  across  said  adjoin- 
ing coimty  of  Alameda,  laid  a  part  of  its 
pipe  used  for  that  purpose  along  portions 
of  certain  roads  in  said  county.  Taxes  were 
assessed  and  levied  in  said  county  upon  said 
pipe  and  pipe  line,  and  npon  other  property 
owned  by  appellant  in  said  county,  and  were 
paid;  but,  in  addition  to  these  taxes,  said 
coimty  is  ^deavoring  to  collect  further 
taxes  upon  an  assessment  of  Its  "franchise." 
The  only  franchise  asserted  rests  npon  the 
pipe  for  carrying  water  to  San  Fran<^8C0, 
before  mentioned. 

^\1ille  all  ordinary  real  and  personal  prop- 
erty owned  by  appellant  In  Alameda  county, 
and  used  In  connection  with  its  business  of 
supplying  San  Francisco  with  water.  Is  to 
be  taxed  in  Alameda  cotmty,  in  common 
with  other  property,  we  oo  not  think  that 
Its  mere  ownership  of  water  pipe  there,  as 
aforesaid,  creates  a  "franchise"  assessable 
In  that  county.  It  had  a  mere  right  of  way 
in  common  with  all  other  persons,  entirely 
unconnected  with  any  privilege  granted  by 
the  county  to  take  tolls,  collect  water  rates, 
or  eujoy  any  other  special  prerogative  or 
advantage.  Such  a  right  was  certainly  not, 
at  common  law,  a  franchise.  Blackstone 
makes  a  clear  distinction  between  franchises 
and  ways.  In  the  cases  cited  by  respondent 
it  was  held  that.  In  determining  the  assessa- 
ble value  of  the  franchise  of  a  water  com- 
pany In  the  dty  which  it  supplies  with 
water,  its  right  to  run  pipes  through  the 
streets  might  be  considered  1^  cuunection 
with  its  other  corporate  rights,  and  particu- 
larly In  connection  with  Its  franchise  to 
collect  water  rates.  In  Waterworks  v. 
Schottler,  62  Cal.  109.  the  court  say:  "A 
franchise  conferred  on  on  individual,  to  lay 
down  pipes  in  the  streets  of  a  city,  and  to 
collect  rates  for  water  furnished  a  city  or 
Its  inhabitants,  Is  to  be  taxed,"  etc  In 
Gas  Co.  V.  Janmiry,  57  Cal.  014,  the  plain- 
tiff was  a  corporation  "engaged  in  the  manu- 
facture ond  selling  of  gas  to  the  city  and 
inhabitants  of  the  city  of  San  Jose,"  and  Its 
entire  "franchise"  was  assessed  as  a  whole. 
In  that  case  the  court  held  that  a  proper 
method  of  arriving  at  the  assessable  value 
of  the  franchise  was  to  deduct  the  cash 
value  of  all  the  real  and  personal  property 
of  the  corporation  from  the  market  value 
of  Its  capital  stock,  whidi,  of  course,  could 
not  have  been  done  in  the  case  at  bar;  and 
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It  may  be  presnmed  that,  when  the  franchtee 
of  the  appellant  was  assessed  In  San  Fran- 
cisco, everything  w!is  included  which  the 
county  of  Alameda  undertook  to  assess  under 
the  head  of  "franchise."  In  none  of  the 
other  cases  cited  was  there  any  question 
about  a  mere  right  of  way  In  an  adjoining 
county,  entirely  unconnectPtl  with  any  fran- 
chise granted  by  that  comity  to  collect  tolls 
or  water  rates.  We  tliink  that  whatever 
franchise  the  appellant  has  came  from  its 
charter,  and  Is  assessable  at  San  Francisco, 
Its  principal  place  of  business,  under  section 
3G28  of  the  PoUtical  Code.  Indeed,  it  is 
difficult  to  see  how  the  respondent  can  claim 
that  the  general  right  given  to  lay  pipes  Is 
a  franchise,  for  the  board  of  supervisors 
have  power  to  grant  franchises  only  as  fol- 
lows: "To  grant  licenses  and  franchises,  as 
provided  by  law,  for  constructing,  keeping 
,aad  taking  tolla  on  roads,  bridges,  fences, 
wharves,  chutes  and  piers."  Pol.  Code,  ft 
4046.  Our  conclusion  Is  that,  under  the  cir- 
cumstances here  disclosed,  the  appellant  had 
no  franchise  assessable  in  Alameda  county, 
and  the  demurrer  should  have  been  over- 
ruled. The  Judgment  must  be  reversed, 
and,  if  respondent  shall  present  no  other  de- 
fense thaa  the  one  involved  In  the  demurrer, 
a  decree  should  be  entered  In  accordance 
with  the  prayer  of  the  complaint 
Judgment  reversed,  and  cause  remanded. 

DB  HAVEN,  X,  did  not  participate  In  the 
foregoing  deoiaion. 


(»  Cal.  Ifil) 

D'OYLY  T.  CAPP  et  al.   (No.  16,125.) 
(Supreme  Conrt  of  California.  Jnly  27,  1893.) 
MouTOAOE— Misstat£ue:<t  ab  to  Dbbt— Effect. 

A  mortgage  in  terms  given  as  secaritv 
for  the  paymeat  of  |2,5tH),  and  "of  such  addi- 
tional ^uma  as  may  be  loaned  by  said  mort- 
gagee to  said  mortgagor  i>efore  the  discljarge" 
thereof,  is  effective  to  secure  notes  afterwards 
given  for  loans  made  before  the  execution  of 
the  mortgage,  as  aghast  a  subsequent  judg- 
ment creditor,  who  is  not  prejudiced  by  such 
misstatement  on  the  face  of  the  mortgage. 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  Nigel  D'Oyly  against  James  B. 
Capp  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal  Affirmed. 

John  H.  ToeU.  for  appellants.  H.  Y.  More- 
house and  Hiram  D.  Tuttle,  for  respondent 

PATERSON,  J.  On  March  1,  1890,  the  de- 
fendants J.  B.  and  A.  B.  Capp  were  indebted 
to  the  plalnticr  in  the  sum  of  $11,000.  and  on 
that  day  executed  and  delivered  to  him  their 
promissory  note  for  the  sum  of  $2500,  se- 
cured by  a  mortgage  on  certain  real  property. 
The  mortgage  provided  that  It  should  stand 
as  security  for  the  payment  of  said  $2,500, 
and  "of  such  additional  sums  as  may  be 
loaned  by  said  mortgagee  to  said  mortgagor 

fore  the  discharge  hereof,  and  the  interest 


thereon;  each  additional  loan  to  be  evidenced 
by  the  promissory  note  of  said  mortgagor." 
On  Mardi  10,  1890,  the  Cappa  gave  another 
note  to  the  plaintiff  for  $5,000,  ndiich  redted 
timt  it  was  given  to  evidence  advances  made 
In  accordance  with  the  mortgage,  and  on  the 
same  day  executed  and  delivered  another 
note  for  the  balance  of  the  $11,000  they  were 
owing  plaintiff,  ($3,500,)  which  contains  tlie 
same  recital.  All  of  these  notes  came  due 
on  March  1,  1891.  On  December  21,  1881, 
tlie  defendant  Houghton  filed  in  tiie  record- 
er's office  of  Santa  Clara  county,  where  the 
mortgaged  property  is  situated,  a  transcript 
of  a  deficiency  judgment  on  foreclosure,  doidc- 
eted  in  the  superior  court  of  Monterey  coun- 
ty on  tliat  day.  Appellant  Houghton  con- 
tends that  hla  judgment  Is  enperior  to  the 
lien  of  the  mor^ge  for  the  payment  of  the 
$5,000  and  $3,500  notes.  Hla  claim  Is,  as  we 
understand  it,  that,  as  netth^  tiie  $5,000  nor 
the  $3,500  note  represented  an  additional  sum 
adranced  by  the  mortgagee  to  the  mortgagor 
after  the  execution  of  the  mortgage,  they  can- 
not be  Inclnded  in  t2ie  amotmt  for  whlcti  tba 
mortgage  was  givea  as  security. 

We  do  not  ililnk  tiiere  Is  any  merit  In  the 
ccHxtentiUm.  The  mortgage  tt  Is  true,  oni^t 
to  hare  stated  the  true  consideration  for 
whldi  It  was  glTen,  "bnt  the  omission  to  dls- 
dose  the  real  transaction  on  the  fiRce  of  ttie 
mort^rage  will  not  make  it  ihvnlid,  unless 
s(mie  one  has  been  prejudiced  by  the  mia- 
rcpreseatsftion.'*  Collins  v.  CarUle,  13  m. 
259.  Where  the  mor^rage  Is  given  In  good 
faith,  to  secnre  ft  presait  Indebtedness  and 
future  advance,  wfaetSier  the  true  object  be 
stated  In  tiie  mortgage  or  not,  it  is  ralid  as 
between  the  parties,  and  as  against  any  sab- 
seqamt  li«iholder  not  prejudiced  1^  the  mis* 
statement  Hendrix  t.  Gore,  8  Or.  40&  In 
Bell  T.  Fleming's  E^rs.  12  N.  J.  Bq.  10,  the 
court  sold:  "It  woB  Imristed  as  an  objectlm 
to  its  Tolidity  tliot  this  mortgage  was  false 
on  its  face;  that,  while  it  purports  to  be  a 
security  .for  a  debt  of  $100,000  actually  dne. 
the  debt  really  o±Ming  was  bnt  little  over 
one-tiiird  of  that  amount  In  Shirras  v.  Oaig. 
7  Cranch,  34,  It  was  part  of  tiie  axgummt  of 
cotmsel  thnjt  the  mortgage  untruly  recited 
the  whole  transaction,  and  that  Ifae  mortgage 
was  made  only  to  cover  future  contingent  re- 
spon^bUltles.  Chief  Justice  Maishall,  in  his 
opinion,  says:  *It  is  true  the  real  tranaaction 
docs  not  appear  on  the  ftice.of  the  mort- 
gnge.  The  deed  purports  to  secure  a  debt  ct 
£30,000,  6s.,  sterling,  due  to  all  the  mort- 
gagees. It  was  really  Intended  to  secure 
difTerent  sums  due  at  the  time  from  particu- 
lar mortgagees,  advances  afterwards  to  bo 
made,  and  liabilities  to  be  incurred  to  an 
uncert^n  amount  It  is  not  to  be  denied 
that  a  deed  which  misrepresents  the  trans- 
action it  recites  and  the  consideration  on 
which  it  Is  executed  is  liable  to  suspicion. 
It  must  sustain  a  rigorous  examination.  It 
is  certainly  always  advisable  fairly  and 
plainly  to  stale  the  tmtb.   Bnt  if,  upon  in* 
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Testtgftttoi,  flw  real  transaction  aball  appear 
fair,  thoas^  som&wbat  variant  from  that 
wbldi  to  descrltwd.  It  wonld  seem  to  be  tm- 
Just  and  nnpreced^ted  to  deprive  tbe  per- 
Bon  rifliwiipg  under  the  deed  of  his  real  equl- 
taUe  rlgbts,  unless  It  he  In  favor  of  a  per- 
son who  has  been  hi  fact  Injured  and  de- 
celTed  hy  the  mtor^reeentatlon.*  *  *  * 
The  Incumbrance  can  never  stand  for  a 
larger  amount  than  the  record  calls  for. 
*  *  •  If  the  transaction  la  a  fair  one,  there 
can  be  no  objection  to  state  it  as  it  really 
exists.  *  *  *  The  bona  fides  of  the  tran&> 
action  Is  apparoit  from  the  manner  and 
promptness  with  which  the  advances  were 
made.  There  Is  no  one  before  the  court 
who  makes  any  complaint  that  be  has  been 
misled  or  been  placed  In  a  worse  position  in 
consequence  of  the  character  of  the  mort- 
gng^  "  The  mortgage  must  always  give  tbe 
requisite  Information,  so  tliat  a  junior  cred- 
itor may,  by  inspection  of  the  record,  and  by 
the  exercise  of  common  prudence  and  ordi- 
nary diligence,  ascertain  with  certainty  the 
extent  of  the  incumbrance.  When*  this  is 
done,  although  the  Instrument  may  not  trath- 
fully  state  its  object  <m  its  face,  if  the  trans- 
action Is  otherwise  fair,  there  is  nothing  in- 
equitable In  enforcing  it  Bank  v.  Finch,  3 
Barb,  Ch.  303;  Craig  v.  Tappin,  2  Sandf.  Cli. 
78;  Hall  v.  Grouse,  13  Hun,  560.  For  tiie 
reasons  given,  the  variance  between  the  al- 
legations and  the  proof  is  immaterial.  The 
Judgment  Is  afllrmed. 


We  concnr:  HABBISON,  J.;  OAROUTTB, 


J. 


m  CoJ.  S9) 

BORLAND  T.  NEVADA  BANK  OF  SAN 

FRANCISCO.    (No.  14,213.) 
(Snpreme  Coart  of  California.    July  21, 1893.) 

LUBILITT  FOR  CORPOEAIB  DEBTS— PLEDSB  OW 

Stock— What  Constitutes. 
A  debtor  of  defendant  bank,  who  con- 
templated gwng  into  banliruptcy,  was  told  hy 
defendant  that  if  he  would  turn  over  all  bis 
property  to  the  bank  it  would  carry  him 
ttu-oogh,  and  he  accordingly  turned  over  vari- 
ous properties.  Three  years  later  tbe  bank, 
baring  learned  that  he  had  corporate  stock 
wliich  had  not  been  turned  over,  demanded  it, 
whereupon  he  had  the  etock  transferred  on  the 
books  to  a  trustee  for  the  bank,  anti  delivered 
the  stock  certificate  to  the  bank.  NothinK  was 
said  at  the  time  of  this  last  transfer  as  to  the 
Talae  of  the  stock,  or  as  to  crediting  him  with 
anything  on  his  notes,  which  were  still  held  by 
the  bank  to  a  large  amount,  and  no  credit  was 
eiven  him  for  any  of  the  securities  transferred 
by  him,  except  aa  they  were  disposed  of.  Held, 
that  tbe  bank  held  tbe  stock  last  transferred 
aa  collateral  security,  only,  and  hence,  under 
Civil  Code,  g  322,  was  not  liable,  as  a  Stock' 
bolder,  for  the  debts  of  the  corporation. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Frandsco;  J.  P.  Hog^ 
Judge. 

Action    by    Agnes    Borland,  executrix, 
against  the  Nerada  Bank  of  San  Francisco. 
From  a  Judgment  for  plaintiff,  and  an  order 
T^p.no.l4— 47 


daiyliuc  a  new  trial,  def  aidant  appeals.  Be* 
TCTsed. 

Lloyd  &  Wood,  R.  S.  Mesick,  and  Wm. 
F.  HeiTin,  (H.  L.  Qear,  of  counsel,)  for  ap- 
pellant McKoon  &  Towle  and  Geo.  W. 
Towle,  Jr.,  (Warren  Olney,  of  counsel,)  for 
respondent: 

HABRISON,  J.  The  plaintiff  seeks  to 
recover  from  the  defendant,  as  a  stocliholder 
in  the  Wyoming  &  Dakota  Water  Company, 
its  proportionate  liability  of  certain  Indebt^ 
edness  of  that  c(»rporation  to  the  plaintiff. 
The  case  was  tried  in  the  court  below 
without  a  jury,  and  Judgment  rendered  in 
favor  of  the  plaintiff,  from  which,  and  an 
order  denying  a  new  trial,  the  defendant 
lias  appealed. 

In  1877,  Atlgust  Hemme,  being  heavily  In- 
debted, contemplated  going  Into  banlmiptcy, 
and  as  the  defendant  was  one  of  his  cred- 
itors, to  the  amount  of  several  hundred 
thousand  dollars,  Mr.  Flood,  who  was  its  vice 
president,  proposed  to  Iilm  that,  If  he  would 
turn  over  to  the  bank  what  property  and  se- 
curities he  held,  it  would  carry  him  througlL 
Hemme's  indebtedness  to  the  bank  was  evi- 
denced by  several  promissory  notes,  upon 
which  he  had  given  collateral  security,  and, 
in  response  to  this  proposition  of  Mr.  Flood, 
he  tunied  over  to  the  bank  various  proper- 
ties, upon  which  the  bank  thereafter,  from 
time  to  time,  realized  by  sales,  and  dppltod 
the  amounts  to  his  credit.  In  March,  3880, 
Flood,  having  learned  that  Hemme  had  cer- 
tain shares  of  stock  In  the  above-named  cor- 
poration, which  he  had  not  turned  over  to 
the  bank,  sent  for  him;  and,  upon  his  de- 
mand that  this  stock  should  be  given  up  to 
the  banl£,  Hemme  caused  the  same  to  be 
transferred  on  the  Iwoks  of  the  corporation 
from  the  name  of  his  wife  into  that  of 
George  B.  Bailey,  trustee,  and  d^vered 
the  certificate  therefor  to  Flood.  Bailey 
was  an  employe  in  the  bank,  in  whose 
name  all  securities  held  by  the  bank,  wheth^ 
as  proprietor  or  collateral,  were  placed  and 
held  by  him,  as  trustee  for  the  bank.  It 
does  not  appear  that  any  entry  of  the  trans- 
action was  made  upon  the  books  of  the 
bank,  and  tbe  certificates  for  the  stock 
were  themselves  placed  by  one  of  the  em- 
ployes  of  tbe  bank  in  an  envelope,  and 
marked  as  held  as  security  against  Hemme's 
account  At  this  time  the  bank  still  held 
some  of  the  other  property  which  had  been 
turned  over  to  It  in  1877,  undisposed  of,  and 
disposals  thereof  were  thereafter  made  from 
time  to  time,  and  the  proceeds  placed  to 
the  credit  of  Hemme's  account  This  stock, 
however,  was  never  disposed  of  hy  the 
bank,  but  mmlnlshed  in  ralne  so  that  It 
was  regarded  of  no  value  whatever,  and  tb» 
notes  themselves  became  outlawed,  and  In 
1882  were  surrendered  to  Hemme,  at  which 
time  he  made  a  written  assignment  of  the 
stock  to  the  bank.   It  is  contended  by  the 
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idatntlff  that  tb%  transaction  between 
Hemme  and  Flood  was  an  absolute  trans- 
fer of  the  stock,  by  which  the  entire  title 
thereto  was  Tested  in  the  bank,  while  the 
defendant  contends  that  the  stock  was 
received  and  held  by  it  only  as  a  collateral 
security  for  the  indebtedness  of  Hemme; 
and  npon  the  determination  of  this  dis- 
puted point  binges  the  liability  of  the  de- 
fendant, for  If  it  took  the  stock  as  security, 
merely,  it  was  not  a  stockholder,  liable  for 
the  debts  of  the  corporation,  while,  if  It 
became  the  absolute  owner  thereof,  it  ts 
chai^eable  with  its  proportionate  Uabilily 
of  the  corporate  debts. 

Section  322  <Mt  the  Civtl  Code  dedares: 
"Bach  stockholder  of  a  corporation  is  in- 
dividually and  personally  liable  for  such 
portions  of  its  debts  and  llabllltieei  as  the 
amount  of  stock  <a  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital 
stock  (X  shares  of  the  corporaticm.  •  •  • 
The  term  'stockholder,'  as  used  in  this  sec- 
tion, shall  apply  not  only  to  snch  persons 
as  appear  by  the  books  of  the  corporation 
to  be  such,  but  also  to  every  equitable  owner 
of  stock,  althou^  the  mme  appear  on  the 
IXM^  in  the  name  of  another.  *  •  • 
Stock  hdd  as  collateral  security,  or  bj  a 
trustee,  or  in  any  other  repiesentatlTe 
capacity,  does  not  make  the  holder  thereof 
a  stocklKdder  within  the  meaning  of  this 
section,  except  in  fbe  cases  above  mentioned, 
so  as  'to  diarge  him  with  any  proportion 
of  the  debts  or  liabilities  of  the  corpora- 
tion; but  the  pledgor  or  person  or  estate 
represented  te  to  be  deemed  the  stodc- 
hi^er  as  respects  such  Uablllty."  The 
parties  to  the  transaction  under  considera- 
tion did  not,  by  any  words  or  Instrument, 
attempt  to  define  the  relation  which  they 
should  hold  to  tiie  property  after  It  had 
been  delivered  by  Hemme  to  Ibe  bank,  and 
the  evidence  relating  to  the  transaction  it- 
self is  exceedingly  meager.  There  was  no 
express  agreement  of  any  kind  between 
them.  Their  relatl<»iB  at  tiie  time  were 
evidently  of  an  xmfrlendly  character,  and 
they  were  dealing  with  each  other  In  the 
attitude  of  a  creditor  seeking  to  get  from 
his  debtor  that  which  he  had  agreed  to  give 
him,  and  a  debtor  rehictantly  parting  with 
what  be  had  agreed  to  give.  Although 
Hemme,  when  asked  at  the  trial  whether 
he  delivered  that  stock  absolutely  to  Flood, 
or  whether  he  retained  an  Interest  In  it, 
stated  that  he  delivered  the  stock  abso- 
lutely to  Mr.  Flood,  as  the  property  of  the 
bank,  he  did  not  testify  that  anything  of 
that  nature  was  said  either  by  Flood  or 
himself  at  the  time  It  was  delivered,  or  at 
any  time,  and  his  testimony  cannot  be  con- 
sidered as  anything  more  than  either  his 
own  opinion  of  the  transaction,  or  as  a  pur- 
pose which  he  then  had,  but  which  he  did 
not  disclose.  The  transaction  cannot  be 
regarded  as  a  sale  of  the  stock  from  Hemme 
to  the  bank.   I^ere  was  nothing  said  by 


either  party  In  reference  to  buying  or  selling 
the  same,  nor  was  the  value  of  the  stock 
agreed  upon,  or  even  discussed,  nor  was  any 
price  fixed  at  which  Hemme  would  part 
with  It,  or  Flood  accept  It  Story,  in  hla 
Treatise  on  Salee,  (section  1.)  d^es  a  sale 
to  be  "a  transfer  of  the  abscdute  titie  to 
prc^)erty  for  a  certain  agreed  prices"  uid, 
in  section  217  of  the  same  treatise,  states 
tiiat  the  price  required  in  a  omtract  of  sale 
must  be:  (1)  Honey  or  its  negotiable  ref>- 
resentative;  (2>  certain  and  definite,  or  ca- 
pable of  being  r«idered  definite;  (3)  an 
actual  price  seriously  Intended  to  be  ex- 
acted. Section  1721,  Civil  Code,  defines  a 
sale  to  be  "a  contract  by  which,  for  a 
pecuniary  consideration  called  a  price,  one 
transfen  to  anothw  an  Interest  In  prop- 
erty."  It  la  not  necessary,  however,  that 
the  price  for  whtdi  property  Is  aM  shall  be 
money,  only,  oe  that  It  ehaXl  be  aetoally  de- 
livered at  the  time  of  the  transaction.  The 
term,  as  hare  used,  Is  eqidval«t  to  "compen- 
sation.** Iron  Go.  V.  Alger,  54  N.  Y.  177. 
But,  aA  values  are  «cpreraed  in  mon«y 
unite,  a  sale  implies  a  red^ocal  transfer 
of  this  compensation,  past,  present,  or 
future,  of  a  value  In  money,  agreed  upon 
between  the  parties.  It  is,  however,  the 
agreement  to  pay  a  price,  ratiier  than  the 
aetntU  payment  of  the  prices  wlUch  Is  the 
essential  demmt  of  a. sale;  but  tiie  price 
Itself  must  be  definite,  or  the  agreonait 
must  contain  such  elements  that  tiie  price 
can  be  ascertained  thowfrom.  In  addition 
to  the  necessity  tor  a  price,  there  must 
be  the  assent  of  the  parties  that  the  trans- 
action  shall  be  a  sale.  This  must  be  an  ex- 
press agreement,  or  sudi  an  Implication 
must  follow  from  the  nature  of  the  trans- 
action itself.  "Hie  mere  transfer  of  pos- 
session, without  the  agreement,  express  or 
implied,  that  sudli  transfer  Is  a  sale,  on  the 
one  hand,  and  a  purchase,  on  the  oth», 
will  not  be  a  sale,  or  have  the  eflFect  to 
transfer  the  titie.  The  testimony  of 
Grayson,  that,  at  some  time  subsequent  to 
the  transfer  of  the  stock,  Flood  spoke  of 
the  transaction  as  a  "purchase,"  cannot 
be  used  to  determine  the  nature  of  the 
transfer.  Flood,  as  the  agent  of  the  de- 
fendant, could  not  bind  It  by  any  admis- 
sions or  declarations  respecting  ttie  char- 
acter of  the  transaction  which  he  might 
subsequentiy  mnke  In  reference  thereto. 
Beasley  v.  Fruit-Packing  Oo..  92  Cal.  388. 
28  Pac.  Rep.  485.  Neither  can  the  trans- 
action be  regarded  as  a  payment  by  Hemme 
upon  the  amount  of  the  indebtedness 
against  him.  held  by  the  bank.  Payment, 
like  sale,  can  result  only  from  the  mutual 
agreement  of  the  parties  that  the  transac- 
tion shall  have  that  effect,  and  without 
such  consent  the  transaction  cannot  be 
treated  by  the  court  as  a  payment.  Techni- 
cally, payment  can  be  made  only  In  money. 
It  is  defined  In  the  Civil  Code  to  be  "per- 
formance  of  an  obligation  for  the  deUveiy 
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of  uHHieyoiily.*'  SeGtioiil47&  Payment  may* 
howerer,  be  made  tn  merchandise^  or  any 
eommodl^  otiur  Uian  money  wblcb  the 
parties  to  the  transaction  agree  shall  be 
acc^ed  as  paymrat,  bat  the  eaoaent  of 
the  creditor  to*  accept  aa  payment  the  Oilng 
received  is  aa  essential  as  the  purpose  of 
the  debtor  tliat  it  stiall  hare  tliat  effect 
"The  acceptance  of  any  valuable  thing  in 
discharge  of  the  debt  amounts  to  payment, 
but  It  is  the  distinct  ftgreemeat  of  the  cred- 
itor to  accept  the  thing  in  discharge  of 
the  debt  that  gives  it  the  character  of  pay- 
ment. Without  this,  the  transaction  Is  re- 
garded either  as  famishing  matter  of  set- 
off, or  as  security  coUatenil  to  the  orig- 
inal debt,  according  as  the  subject  re- 
ceived-is  in  possession  or  in  action."  Covely 
V.  Fox,  11  Pa.  St  174.  But  although  the 
receipt  of  a  commodity  by  a  creditor  from 
his  debtor  at  an  agreed  valuation,  with  the 
agreement  that  the  sale  shall  be  applied  in 
a  credit  upon  the  debt  Is  equivalent  to 
a  pcqrment  both  of  these  elements  are  want- 
big  here.  If  it  was  the  purpoBe  of  Hemme 
to  transfer  the  stock  in  part  satisfaction 
or  in  payment  of  his  obligation  to  the 
bank,  such  piu^Kise  was  Inelfectnal  wlfliout 
the  assent  of  the  bank. 
'  Inasmuch  as  no  express  agreement  between 
the  parties,  relative  to  the  dmracter  of  the 
transaction,  and  no  statement  by  them,  or 
either  of  them,  of  the  <^racter  In  which  It 
should  be  treated,  was  showu  at  the  trial, 
we  are  compelled  to  determine  their  rights 
according  to  the  principles  of  law  applicable 
to  such  a  transaction,  in  the  absence  of  any 
agreement  In  other  words,  we  are  to  ascer- 
tain what  legal  presumption  would  arise  from 
the  transaction,  in  view  of  the  circumstances 
under  which  it  was  had,  having  reference, 
also,  to  the  relation  whldi  the  parties  held 
to  each  other.  If  there  had  been  no  previous 
relations  between  them,  the  deposit  of  the 
stock  would  constitute  a  mere  bailmoit  for 
there  is  nothing  indicative  of  a  gift,  and  It 
is  not  pretended  that  such  was  the  Intention 
of  either  of  the  parties.  The  owner  of  prop- 
erty remains  such  until  he  is  divested  of  his 
ownership  by  law,  or  by  his  voluntary  act. 
The  mere  transfer  of  his  property  to  another 
does  not  divest  him  of  his  ownership,  unless 
Huch  was  his  intent  and  manifested  by  suit- 
able acts.  If  the  person  to  whom  the  trans- 
fer is  made  is  his  creditor,  his  ownership 
win,  none  the  less  be  retained,  in  the  absence 
of  any  evidence  respecting  his  motives  in 
making  the  transfer;  and  even  tf  it  was  his 
purpose  to  divest  himself  of  his  title  thereto, 
or  to  make  a  transfer  in  satlsfactlMi  or  pay- 
ment of  his  obligation,  either  in  whole  or  in 
part,  such  purpose  would  be  inefPectoal  with- 
out the  consent  of  the  creditor  to  receive  it 
therefor.  Yet  as  it  must  be  presumed  that 
the  parties  to  such  transaction  made  the 
transfer  for  some  purpose,  and  as  their  act 
Is  entitled  to  receive  con^deration,  the 
transaction  will  be  regarded  as  having  been 


made  In  aooordanoe  with '  their  presomed 
motive.  The  law  will  make  the  Infer^oe 
therefrom  that  by  the  transaction  they  In- 
tended to  effect  that  which  would  be  of  mu- 
tual benefit  to  each,  without  causing  a  loss  to 
either,  or  giving  to  either  an  advantage 
which  would  not  be  presumed  to  have  been 
within  their  oontemplatlon.  Hence,  when 
a  debtor  deposits  property  with  his  creditor, 
In  the  absence  of  any  showmg  as  to  the 
purpose  with  which  the  deposit  is  made  or 
received,  it  la  presumed  that  it  was  Intend- 
ed as  a  collateral  security  for  the  debt  Un- 
ices there  is  some  evidence  tending  to  show 
an  Intention  on  the  part  of  the  debtor  to 
give,  and  also  on  the  part  of  the  creditor  to 
rec^ve.  the  property  in  satisfaction  of  the 
debt  either  in  whole  or  in  part  the  law 
presumes  that  It  Is  given  only  as  a  collateral 
security.  Especially  does  this  presumption 
arise  if  the  property  given  is  Itself  a  chose  In 
action,  or  a  security  of  a  different  nature 
from  the  debt  whose  value  Is  nether  m- 
trinsic  nor  apparent  sad  Is  not  agreed  upon 
by  the  parties,  for  the  reason,  aa  was  said 
by  the  supreme  court  of  Pennsylvania  in 
Leas  T.  James,  10  Serg.  &  R.  315:  "Such 
assignment  la  not  in  Its  nature  a  payment 
It  puts  no  money  In  the  hands  of  the  cred- 
itor, but  only  gives  him  the  means  of  collect- 
ing money  from  another."  The  duty  of  es- 
tablishing the  contrary  is  affirmative,  and  It 
rests  upon  the  debtw.  If  he  foils  to  per- 
form this  duty,  the  law  makes  the  po^tive 
Inference  thnt  the  assignment  is  only  as  col- 
lateral security.  Jones,  Pledges,  |  17;  Cole- 
brooke,  GoUat.  Sec.  |  29;  Eby  v.  Hoopes,  1 
P«my.  177;  Bayard  v.  Shank,  1  Watts  &  S. 
94;  Stone  v.  MlUer,  16  Pa.  St.  450;  Perit  v. 
PlttUeld,  5  Bawle,  106;  CaldweU  v.  Flfteld, 
24  N.  J.  law,  150;  Sutphen  v.  Cui^an.  35 
111.  1.S6;  Harris  v.  Lombard,  60  Miss.  29. 
The  debtor  cannot  make  his  credltw  a  forced 
purchaser  of  the  property,  or  compel  him  to 
exchange  his  obligation  for  the  property 
transferred;  and  this  is  emmently  the  case 
where  no  value  Is  agreed  upon,  or  even 
spoken  of,  at  the  time  of  the  transfer.  The 
burdej  is  always  upon  the  debtor  to  show 
that  a  substituted  performance  of  his  obliga- 
tion to  pay  money  was  accepted  by  the 
creditor  as  the  equivalent  of  payment  or  In 
satisfaction  of  the  obUgation.  Taking  the 
promissory  note  of  a  third  party  from  the 
debtor  will  always  be  regarded  as  given  for 
collateral  security,  unless  proof  is  made  that 
it  was  given  and  received  as  payment 
Brown  V.  Olmsted,  50  Oal.  162.  "The  mere 
acceptance  by  the  creditor  of  a  negotiable 
note  of  a  third  person  makes  it  but  collatOTsl 
security.  When  su(A  note  Is  given  for  a  pre- 
existing debt  the  presumption  is  that  it 
was  not  the  intention  of  the  parties  that  it 
should  operate  as  an  Immediate  and  at>so- 
lute  satl^actlon  and  discharge  of  the  debt; 
and  nothing  short  of  an  actual  agreement 
or  some  evidence  from  wlilch  a  positive  in- 
ference of  discharge  can  be  made^  wUl  suffice 
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to  proOnoe  Bodt  effect**  Wllhdm  t.  Stdunldt. 
Siia  187. 

There  Is  no  eTld«ice  In  the  record  herein 
which  tends  to  rebut  this  presumption  that 
the  stock  of  the  water  compaQy  was  taken 
and  held  by  the  defoidant  as  collateral  se- 
curity for  the  debt  of  Hemme.  Hemme 
testified  that  in  March,  18S0,  when  Flood 
sent  for  him,  and  demanded  the  stock,  he 
went  out,  and  brought  in  a  certificate  for 
24,rK)0  shares,  which  stood  in  the  name  of 
his  wife,  and  that  at  Flood's  request  he 
thereupon  caused  It  to  l>e  transferred  on  the 
books  of  the  corporation  to  the  name  of 
Bailey,  and  then  delivered  the  certificate  to 
Flood;  that  he  estimated  the  stock  to  be  of 
the  value  of  from  $2.50  to  $3  per  share;  that 
nothing  was  said,  either  by  Flood  or  himself, 
about  the  value  of  the  stock,  or  concerning 
the  amount  with  which  he  should  be  credited 
therefor,  nor  was  anything  said  as  to  the 
amount  of  the  purclmse  price,  or  any  sum 
fixed  at  which  he  should  be  allowed  credit 
upon  his  account;  that  in  June,  ISSO,  Flood, 
having  learned  that  he  had  4,000  other  shares 
of  stock,  again  sent  for  him,  and  demand- 
ed this  stock,  also;  and  that,  after  having  it 
transferred  into  the  name  of  Bailey,  be 
brought  the  certificates  to  the  bank,  and  laid 
them  down  on  the  desk.  In  front  of  Iilood, 
and  walked  out,  without  saying  anything, 
and  that  no  mention  was  then  made  of 
money  or  price  to  be  allowed  him  therefor. 
This  is,  in  substance,  all  the  evidence  of 
what  was  said  by  either  Flood  or  Hemme 
at  the  time  of  the  transaction,  and  In  the 
absence  of  any  statement  or  agreement  by 
the  parties  concerning  the  relations  there- 
after to  be  held  by  them,  respectively,  to  the 
stock,  it  becomes  necessary  to  apply  the 
foregoing  principles  of  law  to  determine  that 
relation.  For  this  purpose  it  Is  also  proper 
to  consider  the  relations  which  Hemme  and 
the  bank  h^d  to  each  other,  as  well  as  any 
circumstances  which  would  give  to  Flood  a 
reason  for  demanding  the  stock,  or  to  Hemme 
a  reason  for  deUvertng  it  Hemme  was  still 
heavily  indebted  to  the  bank  i^n  the  obU- 
gatloos  for  which  he  bad  given  various  col- 
lateral securities  In  1877,  many  of  which  were 
still  held  by  the  bank,  undisposed  of.  His 
Indebtedness  at  that  time  amounted  to  sev- 
wal  hundred  thousand  dollan,  and  Flood  had 
said  to  him  Hut,  If  he  would  give  him  what 
■eonriUes  he  lud,  be  would  carry  him 
llirough.  Accordingly,  Hranme  turned  over 
to  the  bank  a  Hne  of  securities  whose  value 
was  estimated  to  be  neariy  9400,000,  and  the 
bank  thnvofter  proceeded  to  realize  upon 
them,  but  tb^  were  insufficient  to  meet  the 
amount  of  the  Indebtedness.  In  view  of  the 
fltct  that  flood's  agreement  with  Hemme  was 
based  np<m  ibe  implied  promise  of  Hnnme 
tlutt  he  would  torn  over  what  he  had,  we 
find  ample  reason  for  Flood,  when  he  learned 
that  Hemme  had  this  water  atoc^  to  de> 
mand  that  It  ahould  be  turned  over  to  him, 
and  also  toe  Hemme  to  comply  therewith; 


and,  even  if  there  were  no  oHier  evidence  in 
the  case,  it  would  follow  that  the  tiank 
would  be  regarded  as  holding  the  stock  in  the 
same  capacity  as  It  held  the  proper^  which 
was  turned  over  to  It  In  1877.  There  Is  no 
evidence  in  the  record  tending  to  show  tliat 
the  transfer  in  1877  had  any  other  character 
or  efTect  than  to  opMnte  as  a  collateral  se- 
curity' for  the  Indebtedness,  and  the  relation 
of  the  parties  at  the  time  it  was  made  as 
well  :t8  the  interview  between  Flood  and 
Hemme  prlw  thereto,  and  the  subsequent 
dealings  of  the  bank  with  the  property,  as 
well  as  the  statement  of  some  of  the  plain- 
tiflTs  witnesses,  are  confirmatory  of  the  pre- 
sumption that  It  was  held  as  collateral  se- 
curity for  that  debt.  The  notes  of  Hemme, 
by  which  that  Indebtedness  waa  evidenced, 
were  retained  by  the  bank  after  the  transfer 
was  made,  and  It  does  not  appear  that  any 
credit  was  indorsed  thereon,  or  that  any 
amount  was  placed  to  the  credit  of  Ilemme's 
account,  except  as  the  various  securities 
were  realized  upon  from  time  to  time.  In 
Sutphen  V.  Cuahman,  snpra,  the  supreme 
court  of  Illinois  said:  "The  appellant  was 
Indebted  to  the  appellee  at  the  time  the  con- 
veyance was  made,  and  there  Is  no  evidesice 
whatever  of  the  discharge  of  that  Indebted- 
ness. The  Ixmd  and  note  by  which  the 
greater  portion  of  it  was  evidenced  were 
retained  by  the  appellee,  as  well  as  the 
Ughthall  notes,  which  had  been  pledged  as 
security,  and  the  payment  of  the  indebted- 
ness might  tiave  been  enforced  at  any  time 
thereafter.  Until  the  contrary  is  shown  the 
presumption  is  that  the  Indebtedness  was  not 
satisfied  by  the  conveyance.  And  absolute 
cortainty  in  regard  to  the  facts  takes  the 
place  of  presumption.  In  case  the  creditor 
retains  the  evidences  of  the  indebtedness, 
the  Bocurities  pledged  for  its  payment,  and 
collects  the  money  due  upon  such  securities." 
In  the  present  case  the  Indebtedness  of 
Tlemme  was  retained  upon  the  books  of  the 
bank  as  one  of  Its  assets,  and  the  retention 
of  the  notes  by  the  bank,  without  any  In- 
dorsement of  payment  thereon.  Is  persuasiTe 
ertdence  .that  it  was  the  Intentlm  of  Oie 
parties  that  the  Indebtedness  should  remain 
for  its  full  amount  until  it  stionld  be  reduced 
by  tile  application  of  the  proceeds  resnltlntr 
from  the  sale  <tf  the  securities.  In  the  at>- 
sence  of  any  eildaice  tending  to  show  an 
agreemmt  to  reduce  the  indebtedness  by  any 
fixed  amount,  this  is  the  necessary  presump* 
Hon,  for  it  is  not  to  be  supposed  that  ttae 
liauk  became  the  owner  of  the  property 
tamed  over  to  it,  and  at  the  same  time  hdd 
the  indebtedness  against  Hemme  for  Its  fuU 
amount;  and,  in  the  absence  of  any  agree- 
ment regarding  tbe  amount  for  which  tbo 
property  had  been  accepted  by  the  bank,, 
there  woidd  be  no  means  of  determining  that 
the  Indebtednera  had  bem  reduced  in  any 
amount  In  any  attempt  to  enforce  the  In* 
debtedness  against  Hemme,  he  could  have 
oompelled  the  bonk  to  flnt  exhaust  these  aa> 
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curlOai  before  calling  npon  tdm  for  any  de- 
lldaicy,  whereas,  If  the  bank  was  the  owner 
of  .the  securities,  he  would  have  had  no  such 
ri^it,  and  the  bank  coold  enforce  Its  Indebt- 
edness for  the  foil  amount,  and  sUU  remain 
entitled  to  the  {uroperty  turned  over  to  It  by 
him.  We  have  carefully  ein-mlned  the  record, 
and  are  satisfied  that  there  was  no  evid^ce 
before  the  court  to  sustain  its  finding  tliat 
the  d^endant  was  the  owner  of  the  stock  in 
question,  and  for  tliat  reason  its  Judgment 
and  order  denying  a  new  trial  afe  reversed. 

We  concur:  McFARLAND,  J;  GABOUT- 
TB,  J.;  PATEBSON,  J.;  DH  HAVEN,  J. 


(»  Cal.  ») 

KOHLER  V.  AGASSIZ  et  al.    (No.  14,197.) 
(Supreme  Court  of  California.    Jnly  19,  1S03.) 
Attachhbst  against  Nonrbsidknt— Scbscrif- 
tion  TO  CoHPORATE  StOCK — PROOBDCRE. 

1.  A  complaint  in  an  action  by  the  assignee 
of  an  insolvent  corporation  alleged  that  defend- 
ants Bubscribed  for  500  shares  of  capital  8tock 
of  $100  each,  and  agreed  to  pay  the  par  value 
thereof  at  such  times  as,  under  the  laws  of  the 
state,  they  might  be  called  upon  to  pay  the 
Bame;  tliat  they  received  the  Btock;  that  the 
corporation  bad  been  adjudged  an  insolvent; 
and  that  the  full  amount  of  the  stock  eubacrip- 
tion  would  be  ineufficient  to  pay  the  debts. 
The  prayer  was  for  an  account  of  the  debts  of 
the  corporation;  -  that  ft  be  decreed  that  the 
whole  amount  of  the  subecriptioDB  were  neces- 
fiary  to  pay  the  debts;  and  that  judgment  be  rcu- 
dered  against  defendants  for  the  sum  owing  by 
them.  Beld,  that  the  complaint  showed  the  ac- 
tion to  be  "npon  a  contract,  express  or  im- 

rlied."  within  the  meaning  of  Code  Civil  Proc 
537,  providing  for  an  attachment  against  a 
nonresident  defendant  in  such  an  aetion. 

2.  In  such  a  case  it  is  not  necessary  that 
the  specific  amount  claimed  to  be  due  be  shown 
by  the  complaint,  nor  by  the  contract  itself, 
but,  under  Code  Civil  Proo.  §  538.  it  must  ap- 
pear from  the  affidavit  for  attachment. 

3.  A  motion  to  dissolve  an  attacbm«it  does 
not  reach  defects  in  the  complaint. 

4.  MTiero  persons  subscribe  for  a  certain 
number  of  shares  of  stock  in  a  corporation,  and 
agree  to  pay  $100  for  each  share.  In  sudi  in- 
stallments and  at  such  times  as,  under  the 
laws  of  the  state,  they  may  he  required  to  pay 
the  same,  a  decree  in -chancery  or  an  assess- 
ment by  the  board  of  directors  is  not  necessary 
In  order  to  sustain  an  attachment  against  such 
persons  as  nonresidents  in  an  action  to  recover 
on  the  contract  of  subscription. 

In  bank.  Appeal  from  superior  court, 
city  and  coun^  of  San  Francisco;  F.  W. 
Lawler,  Judg& 

Action  by  Charles  Kohler,  assignee,  against 
A.  B.  B.  Agasslz,  Qulncy  A.  Shaw,  and  oth- 
ers.  From  an  order  refusing  to  dissolve  on 
attachmoit  Issued  against  said  Agaasla  and 
Shaw,  they  appeal.  Affirmed. 

Bdwnrd  J.  Pringie,  for  app^lants.  Pills- 
bury,  Blandlng  &  Uayne,  for  respbndrait. 

PATERSON,  J.  This  Is  an  appeal  from 
an  order  of  ttie  superior  court  refusing  to 
dissolve  an  attachment  The  action  Is 
brought  by  the  assignee  of  an  Inscdvent 
corporation,  organised  under  the  laws  of  the 


state  of  Oalifbmla,  against  Agassla,  Shaw, 
and  a  number  of  others,  to  recover  tbe  bal> 
ance  due  from  them  sererally  upon  tiidr 
subscriptions  to  tbe  capital  stock-  of  Uie 
company. 

The  point  made  by  appeUants  (Agassis 
and  Shaw)  Is  "that  the  cause  of  ac- 
tion Is  not  an  attachable  cause  action." 
So  much  of  tbe  affidavit  of  the  plaintiff 
upon  which  the  writ  of  attachment  Issu*>d, 
as  Is  essential  here,  Is  as  follows:  "Defend- 
ants A.  E.  Agassis  and  Qulncy  A.  Shaw 
in  the  said  action  are  Indebted  to  him  In 
the  sum  of  thirty-five  thousand  dollars,  law- 
ful mon^  of  the  United  States,  over  and 
above  all  legal  set-offs  and  'counterclaims, 
npon  an  express  contract,  for  the  direct 
payment  of  mouey,  to  wit,  a  subscription 
by  said  defendants  to  tiie  capital  stock  of 
said  California  Land  and  Timber  Company, 
which  said  sutocription  has  been  duly  as- 
signed In  the  matter  of  said  corporation  in 
Insolvency  to  plaintiff,  and  that  such  con- 
tract was  made  and  Is  payable  in  this 
state,  and  that  the  paymrat  of  the  same  has 
not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any 
pledge  upon  personal  property.  That  both 
said  defendants  reside  In  the  state  of 
Massachusetts,  and  neither  of  them  resides 
in  the  state  of  California.  That  the  said 
attachment  Is  not  sought,  and  the  said  ac- 
tion is  not  prosecuted,  to  hinder,  d^ay,  or 
defraud  any  creditor  or  creditors  of  the 
said  defendant"  The  statements  of  the 
affidavit  are  more  ample  than  are  required 
by  statute  In  support  of  an  attachment 
against  a  nonresident  of  tbe  state.  . 

The  several  subdivisions  of  section  537  of 
the  Code  of  Civil  Procedure  provide  that 
the  plaintiff  may  have  the  property  of  the 
defendant  attached  "In  an  action  upon  a 
contract,  express  or  implied,  against  a  de- 
fendant not  residing  In  this  state."  In  the 
case  of  resident  defendants,  the  right  to 
the  writ  Is  only  given  In  eases  of  contract 
made  or  payable  In  this  state,  and  other 
limitations  are  prescribed,  not  mentioned  as 
necessary  In  the  case  of  nonresident  defend- 
ants. There  Is  also  a  marked  difference  In 
the  requirement  of  tbe  affidavit  as  twtween 
resident  and  nonresident  defendants.  Aa  to 
the  latter.  It  is  only  required  to  show  'that 
the  defendant  Is  indebted  to  the  plaintiff, 
(specifying  the  amount  of  such  indebtedness 
over  and  above  all  legal  set-offs  or  counter^ 
claims,)  and  that  the  d^endant  Is  a  nonresi- 
dent of  the  state;  and  (3)  tiiat  the  attach- 
ment Is  not  sought,  and  tbe  action  Is  not 
prosecuted,  to  talndw,  delay,  or  defraud  any 
creditor  of  ttte  deftndant."  As  against  a 
nonresident  defendant,  tbe  affidavit  is  not 
required  to  show  that  die  payment  of  the 
claim  is  not  secured  by  mor^ge  lien  or 
pledge,  or  that  it  Is  upon  a  contract  made 
or  payaMe  in  this  state,  or  npon  a  contract 
for  tbe  direct  payment  of  money,  or  even 
npon  a  contract  at  all.   The  Hgbt  to  an  at- 
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tachmcnt  Is  only  giren  by  the  statute 
quoted,  supra,  "tn  an  action  upon  a  con- 
tract, express  or  Implied;"  hence  It  can  only 
properly  issue  In  such  an  action,  but  that 
fact  is  not  required  to  be  shown  by.  the  affi- 
davit The  right  to  an  attachment,  and  the 
mode  of  procedure  for  obtaining  it,  are  the 
creatures  of  statute,  deprading  for  thdr  ex- 
istence and  regularity  upon  the  terms  of 
the  Code. 

The  attachment  la,ws  of  the  several  states 
differ  each  from  the  other  In  so  many  par- 
ticulars that  without  the  utmost  caution  In 
comparing  their  provisions  with  our  own 
we  are  in  constant  danger  of  being  led 
astray  or  unduly  influenced  by  decisions 
apparently  in  point,  but  In  reality  resting 
upon  a  differmt  basis.  ESven  our  own  ad- 
judicated cases,  many  of  them  growing  out 
of  questions  applicable  to  resident  debtors, 
hare  no  proper  application  to  the  diffn^t 
status  occupied  by  nonresidents.  An  at- 
tachment may  be  said  to  tmve  been  prop- 
erly issued  when  so  issued  in  a  case  provid- 
ed for  by  section  537  of  the  Code  of  Civil 
Procedure.  It  is  regularly  Issued  when  the 
requirements  of  sections  538  and  530  are  com- 
plied with.  The  ri^t  to  an  attachment  t>e- 
ing  given,  and  the  mode  of  Its  exercise 
prescribed  by  the  statute,  and  the  latter 
being  exclusive,  must  be  held  to  so  far  limit 
the  right  that  It  can  only  be  enjoyed  fn  the 
manner  and  to  the  extent  provided  for  its 
mforcement.  The  Code  provides  that  a 
writ  of  attachment  may  be  discharged  by 
giving  a  bond  on  behalf  of  the  def^dant 
It  also  gives  him  the  il^t  to  apply  to  the 
court  or  Judge  for  a  dlsdiaif^  at  the  writ, 
upon  the  ground  that  the  same  was  improi>- 
erly  or  Irregulaiiy  Issued.  Ttie  Irregular- 
ItieB  viddi  will  warrant  the  discharge  of 
the  writ  will  nsnallr  appear  upon  the  face 
of  the  affidavit  or  nndwtaklng,  or,  where 
propraAy  but  prematurely  Issued,  by  a  com- 
parison with  the  sunmuuu  and  complaint 
Where,  however,  the  attaidimrait  has  Im- 
properly Isiued,— that  Is  to  say.  In  a  case 
not  provided  for  hy  the  statute,— the  evl- 
devce  must  usually  be  sous^t  dehors  the 
papoB  upon  which  It  Is  evidently  founded. 
It  Is  not  understood  that  the  appdlanta 
here  base  their  contention  on  any  alleged 
IrregularitleB  In  the  mode  of  procuring  the 
attadmiCTt,  but  rattier  that  It  was  Imprc^ 
erly  Issued,— that  It  issued  In  a  case  not  pro* 
vlded  tor  by  law.  For  evldmee  In  support 
of  this  contentlw  we  are  r^erred  to  the 
complaint  on  file.  Hie  complaint  shows 
that  tiie  Oallfomla  Land  ft  Tlmbw  Com- 
pany Is,  and  since  1885  has  been,  a  corpora* 
tton  <H:ganlBed  under  the  laws  <^  the  state 
of  Calitornla  for  the  purpose  of  carrying 
cm  a  Ken«al  lumber  bu^ess,  etc.  having  a 
capital  stodk  of  $1,000,000,  divided  Into  la- 
000  shares  of  the  par  value  of  $100  each; 
that  defendants  Agassis  and  Shaw  Jointly 
subscribed  for  600  shares  of  said  capital 
Btodc,  and  thai  and  th»eby  agreed  and 


promised  to  receive  the  same  from  the  cor- 
poration, and  to  pay  therefor  the  par  value 
thereof,  to  wit,  $100  for  each  and  every 
share  Ih^^f,  "in  such  Installments,  and  at 
such  times,  as  said  dtfendonts  might  under 
and  according  to  the  laws  of  the  said  state 
of  California,  be  lawfully  called  upon  and 
required  by  said  corporatl<m  to  pay  the 
same,  and  thai  and  there  did  pay  said  cor- 
poration the  sum  of  $16,000  on  account  of 
and  In  part  payment  of  said  500  shares;" 
that  defendants  still  own  and  bold  the  stotdc, 
and  that  no  part  of  the  sum  agreed  by  them 
to  be  paid  has  be^  so  paid  except  $15,000, 
as  aforesaid,  and  that  $35,000  Is  due  and 
owing  and  unpaid  by  defendants;  tliat  In 
November,  1887,  the  corporation  became  and 
was  duly  adjudged  an  Insolvent  and  plalntifT 
was  duly  appoUited  the  assignee  of  the  com- 
pany, and  duly  qunlifled  as  Buch.  The  prop- 
erty of  the  corporation  Is  incumbered  by 
mortgages.  Judgments,  attachment  Hens,  etc.. 
in  excess  of  its  value,  and  owes  $295,000  of 
unsecured  debts  in  addition.  Some  of  the 
defendants  are  insolvent  and,  as  plaintiff 
believes,  the  full  amount  of  the  subscrip- 
tions of  the  defendants  will  be  Insufficient 
to  pay  the  debts  of  the  corporation.  The 
prayer  is  that  an  account  may  be  had  of 
the  debts  and  liabilities  of  the  corporation, 
and  tliat  it  be  decreed  that  the  whole 
amotmt  of  the  sulncriptions  Is  necKSsaiy  to 
pay  the  debts  and  liabilities  of  the  corpora- 
tion, and  that  plaintiff  hare  Jndgmait 
against  the  defendants  for  the  sum  owing 
by  them,  and  for  such  other  and  further 
relief  as  may  be  proper,  etc. 

It  will  be  observed  that  the  action  Is  not 
brought  to  recovcff  an  assessmait  eo  nomine, 
levied  by  the  corporation  upon  the  stodc  of 
the  company,  but  counts  npon  a  contract 
by  which  th^  agree  to  pay  for  their  stock 
in  such  Installmaits  and  at  sndi  times  as 
said  defoidants  might  under  the  laws  of 
California  be  lawfully  called  upon  and  re- 
quired by  said  aurporatlon  to  pay  the  same. 
Under  the  laws  of  California  a  stmAliolder 
may  be  lawfully  called  upon  and  reqnired  to 
pay  assessments  upon  his  stock  to  the  extent 
of  10  per  CCTt  of  the  par  value  thereof, 
except  where  the  whole  capital  Is  not  paid 
up.  In  which  COBB  he  may  be  required.  If  the 
llabUitlM  <a  the  company  demand  it,  to  pay 
by  way  ot  assessment  the  full  amount  im- 
pald  npon  the  capital  stock.  Civil  Code, 
I  S3SL  A  atockholdor  mxy  expressly  agree 
to  pay  the  amount  of  his  subscription  Im- 
medlatdy,  or  at  stated  times,  and  thus  re- 
lieve tiie  corporatitm  of  tiie  duty  of  making 
calls.  He  will  be  liable  to  pay  upon  sw^ 
contract  according  to  Its  terms.  Phoenix 
Warehonslng  Go.  v.  Badger,  67  N.  Y.  296- 
SOO;  SpeL  Corp.  |  6KS.  It  is  matter  of 
commm  knowledge  that  in  tUs  state  coi^ 
poratlons,  and  especially  mining  corpora- 
tions, are  in  the  habit  of  setting  aside  for 
sale  at  some  established  price  a  portion  of 
their  capital  etodL  for  the  pnzpose  of  raidng 
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what  Is  termed  "working  capital,"  or  a  fund 
to  be  devoted  to  the  develt^ment  of  their 
property.  Assessments  must  be  uniform, 
and  under  our  laws  must  be  levied  upon  ail 
the  capital  stock.  By  this  method  of  selling 
a  portion  of  their  stock  companies  may 
mi^e  such  contracta  with  purchasers  as  to 
price,  time,  and  manner  of  payment,  etc, 
as  may  be  agreed  upc»i,  and  for  nonpayment 
-of  the  agreed  price  for  stock  In  such  cases 
an  action  at  law  may  be  maintained.  So 
an  agreemoit  to  take  stock  In  a  corporation 
to  be  organized  presently  may  be  enforced 
by  the  corporation  after  its  organizaticHi. 
Electric  Ll^t,  etc.,  Co.  v.  Johnson,  93  Cal. 
538,  29  Pac  Rep.  126;  West  v.  Crawford, 
80  Cal.  19,  21  Pac.  Rep.  1123.  The  aUega- 
tlon  of  the  complaint  In  reference  to  pay- 
ment for  the  shares  "In  such  installments, 
and  at  such  times,  as  said  defendants  might, 
under  the  laws  of  the  state  of  California, 
be  lawfully  called  upon  and  required  by 
said  corpwatJon  to  pay  the  same,"  Is  simply 
a  limitation  as  to  the  amount  which  de- 
fendants could  be  called  upon  to  pay  at  a 
single  payment,  and  as  to  the  time  at  which 
such  payments  might  lawfully  be  demanded, 
and  did  not  prescribe  tbe  manner  of  Its  col- 
lection. 

We  are  not  called  to  turn  this  Inquiry  in- 
to  a  demurrer  to  the  complaint  upon  the 
ground  that  It  Is  ambiguous,  unlnteUlglble, 
or  uncertain,  but  simply  to  determine 
whether  (1)  the  complaint  showed  the  ac- 
tion to  be  founded  upon  contract,  express 
or  Implied;  (2)  whether  It  states  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendants;  and,  if  not,  <3)  does  It  ap- 
pear therefrom  that  It  can  be  so  amended 
as  to  state  a  cause  of  action  upon  contract? 
As  against  a  nonresident  debtor,  these  ques- 
tions belDg  answered  In  the  affirmative,  we 
must  not  concern  ourselves  further  with 
the  complaint  We  are  of  opinion  that  the 
complaint  Is  sufficient  in  these  respects,  and 
that  the  affidavit  Is  ample  to  warrant  the 
writ  Tbe  affidavit  for  the  attachment 
shows  the  specific  amount  claimed  to  be 
due.  It  is  unnecessary  that  the  complaint 
should  show  this  amount;  there  Is  no  such 
requirement  in  tbe  statute.  Nor  is  It  neces- 
sary that  the  contract  itself  should  show 
the  n  mount  due.  Dunn  v.  Mackey,  80  Cal. 
107,  22  Pac.  Rep.  04.  A  statement  In  the 
complaint,  therefore,  as  to  the  specific 
amount  claimed  to  be  due.  would  not  aid 
ttte  attadiment.  Sndi  a  statement  Id  the 
complaint  would  be  of  no  greater  wdght 
flian  the  8tat«nait  in  Uie  affidavit.  It 
would  be  as  much  a  matter  of  opinion  or 
condlnslon  in  the  one  case  as  In  the  other. 
The  complaint  does  show  that  the  ac- 
tlcm  is  upon  contract,  and  not  In  tort  It 
shows  that  the  d^mdants  received  the 
stock,  for  whicb  they  promised  to  pay. 
This  being  the  case.  It  is  Immaterial  that 
tSia  pn^er  of  the  complaint  is  for  an  ac- 


counting. Even  on  demurrer  to  the  com- 
plaint the  defendants  cannot  object  to  the 
prayer,  and  certainly,  so  long  as  the  com- 
plaint contains  every  esstsitlal  of  an  action 
upon  contract,  they  cannot  upon  motion 
for  an  attachment,  accomplish  what  they 
could  not  upon  demurrer.  A  motion  to 
dissolve  the  attachment  cannot  reach  de- 
fects in  the  complaint  But  it  Is  claimed 
that  there  can  be  no  attacnable  cause  of  ac- 
tion until  after  a  decree  In  chancery,  or  an 
assessment  by  the  board  of  directors;  that 
an  assessment  Is  a  necessary  element  of  an 
attachable  cause  of  action  upcm  a  subscrip- 
tion like  the  one  In  the  case  at  bar.  We  do 
not  think  the  terms  of  the  agreement  war- 
rant this  contention.  The  defendants 
agreed  to  pay  f  100  for  each  and  every  share 
of  stock,  In  such  Installments,  and  at  such 
times,  as  they  might  und^  the  laws  of 
this  state,  be  lawfully  called  upon  by  the 
corporation  to  pay.  This  provision  does  not 
say  anything  about  the  manner  In  which 
the  corporation  should  call  upon  them;  It 
simply  provides  tor  the  times  and  amounts 
of  payments.  It  is  provided  In  the  Code 
that  where  It  is  necepsary  to  pay  the  debts, 
the  full  amounts  of  the  subscriptions  may 
be  called  for;  and  the  complaint  here  shows 
that  this  condition  exists,— that  the  whole 
amount  Is  necessary.  In  Hotel  Co.  v.  Cal- 
lender,  M  Cal.  120,  29  Pac.  Rep.  859,  the 
contract  was  to  pay  "at  such  times,  and  In 
such  manner,  as  may  be  determined  by  the 
board  of  directws  of  said  corporatios,  to 
be  hereafter  chosen."  The  court  held  that 
it  was  not  necessary  to  a  recovery  on  the 
contract  of  snbscilptlon  that  the  directors 
of  the  corpM^tlon  ^ould  have  levied  assess- 
ments upon  tbe  stock  In  the  mode  pre- 
scribed by  the  Civil  Code.  Glenn  v.  Sax- 
ton,  68  CaL  8S8,  9  Pac.  B^.  420,  dted  by 
appellants,  was  an  action  to  recover  an  as- 
sessment The  court  cannot  assume  tliat 
the  corporation  may  turn  out  not  to  be  In- 
solvent That  question  has  been  conclu- 
sively adjudicated  by  the  Judgment  of  a 
competent  court  Furthermore,  It  Is  ex- 
pressly alleged  that  more  tiian  all  the  sol- 
vent subscriptions  wIU  be  needed  to  enable 
the  assignee  to  pay  the  debts  and  llabnittes 
of  tbe  ccnporatloD.  Under  the  laws  of  this 
state,  we  think  there  can  be  no  serious 
question  as  to  the  right  of  the  assignee  who 
succeeds  to  all  the  rights  of  the  fnscdvent 
to  enftMTce  them  as  fully  as  the  Insolvent 
could  have  done  b^ore  the  lnsolv«icy.  If 
there  had  been  no  Insolvency,  the  corpora- 
tion could  have  maintained  the  suit,  if  we 
are  right  In  tiie  views  above  expressed, 
without  levying  on  assessment  Sections 
17, 18,  21,  Insolvent  Act 
The  order  appealed  from  Is  affirmed. 

We  concur:  McFARLAND,  7.;  GA- 
EOtrrTB,  J.;  DB  HATEN,  J.;  HARRI- 
SON, J. 
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In  re  SMITH'S  ESTATE.    {No.  15,198.) 
(Supreme  Court  of  California.    Jul;  11,  1893.) 
Appealable  Urdbrs  —  Pbrmittino  Ahenument 

OF  Statbmbnt  on  Motion  »ob  Nbw  Trial  — 

Nbv  Tbial — Discretion  of  Codrt. 

1.  An  appeal  does  not  lie  from  an  order 
permitting  the  amendment  of  a  statement  usefl 
on  motion  for  a  new  trial  from  a  judgment  re- 
fusing  tbe  probate  of  a  will,  aa  auch  judgment 
Is  not  a  "final  judgment,"  within  the  meaning 
of  Code  Ciril  Troe.  §  963,  subd.  2,  providing 
that  an  appeal  will  lie  "from  any  special  order 
made  after  final  judgment." 

2.  "Where,  in  a  contest  over  the  probate  of 
a  will  on  the  ground  that  the  testator  whs  of 
unsound  mind  at  the  time  of  making  it,  tlie 
evidence  is  in  aubatantial  conflict  as  to  such 
iuue,  the  trinl  court  did  not  abuse  its  discre- 
tion In  granting  a  new  trial  from  a  judgment 
refudng  the  probate. 

Commlsdonors'  dedsion.  D^ttment  1. 
Appeal  from  superior  court,  Sonoma  coun- 
ty; E.  F.  Crawford,  Judge. 

Proceeding  by  Harry  R.  SmiOi  and  AUle 
W.  Plumb  against  Octavla  S.  Smith  to  con- 
test the  probate  of  the  will  of  John  B. 
Smith,  deceased,  on  the  ground  of  mental 
incapacity  of  the  testator.  There  was  Judg< 
ment  refusing  the  probate.  From  an  order 
permitting  proponent  ^o  amend  her  state' 
ment  used  on  motion  for  a  ne\r  trial,  and 
from  an  order  granting  a  new  trial,  contesi- 
ants  appeal.  Dismissed  as  to  order  per- 
mitting amendment.  Affirmed  as  to  order 
granting  a  new  trial. 

James  W.  Oates,  Emmet  Seawell,  and  J. 
P.  Rogers,  for  appellants.  Uppltt  &  lAp- 
pltt  and  A.  B.  Ware,  for  respondent 

SEARL8,  G.  This  was  a  contest  In  tiw 
court  below  over  the  probate  of  the  alleged 
wUl  of  John  B.  Smith.  The  contest  was 
Inai^nuuted  by  Harry  B.  Smith  and  AlUe 
W.  Plnmb,  son  and  daughter  of  deceased, 
upon  the  grounds  that  at  the  date  of  the 
execution  of  the  will  (December  28,  1878) 
said  testator  was  not  of  sound  and  dispos- 
ing mind  and  memory.  There  were  other 
objections  to  the  will,  but  the  e^dence  was 
confined  to  the  one  abore  stated,  upon 
which  the  contest  was  determined;  hence 
the  others  are  unimportant  here.  Upon  the 
objection  stated,  the  following  issue  or  auc- 
tion was  submitted  to  the  jury:  "Was  John 
B.  Smith  of  sound  and  disposing  mind  and 
memory  when  he  made  the  proposed  will, 
to  wit,  on  December  28,  1878r'  To  this 
the  Jury  returned  for  answer,  "No."  A  de- 
cree was  entered  January  27,  1892,  (the  day 
the  verdict  was  filed,)  adjudicating  that  said 
John  B.  Smith,  at  the  date  of  the  execu- 
tion of  the  will,  (December  28,  1878,)  was 
not  of  sound  and  disposing  mind  and  mem- 
ory, and  refusing  to  admit  tbe  alleged  will 
to  probate.  Octavla  Su»le  Smith,  the  pro- 
ponent, in  due  time  gave  notice  of  a  motion 
for  a  new  trial,  upon  the'  grounds:  (1) 
Insufficiency  of  the  evidence  to  Justify  the 
verdict;  (2)  errors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  proEMnents  of 


the  wilL  A  statement  In  support  of  the 
motion  was  settled  and  allowed  by  the 
Judge,  and  tiled  Jime  13,  1892,  and,  on  the 
24th  day  of  June  following,  the  motion  for 
a  new  trial  was  atj^ed,  and  taken  under 
adrisranent  by  the  court.  On  the  9th  day 
of  July  thereafter,  the  attorneys  for  pro- 
ponent gave  notice  of  a  motion  to  amend 
the  specifications  of  error  and  insufficiency 
of  the  evidence  in  their  statement  on  motion 
in  Important  particulars,  whereupon,  on  mo- 
tion, the  court  set  aside  the  order  of  sub- 
mission of  the  motion  for  a  new  trial,  and 
on  the  25th  day  of  July,  1892,  granted  the 
motion  to  amend  the  spedflcations,  against 
numerous  objections  on  the  imrt  of  plain- 
tiffs, (contestants,)  among  which  objections 
were:  (1)  That  no  affidavit  or  evidence  of 
mistake,  InadTertence,  surprise,  ocusable 
ne^ect,  or  fraud  was  fnmlshed  to  the  court; 
(2)  because  It  was  not  proposed  to  set  aside 
the  certificate  of  the  Judge  settling  the  state- 
ment; &)  because  the  statonent  had  been 
settied  by  the  Judge,  and  there  was  no  mo- 
tion to  set  a^de  or  cancel  the  same;  (4) 
because  the  several  proposed  amendments 
raise  new  questions  hot  raised  by  the  orig- 
inal ^edflcattons.  The  action  of  the  court 
in  the  several  steps  was  objected  to  In 
ample  form,  and  the  rulings  duly  enepted 
to.  The  motion  tar  a  new  trial  was  again 
submitted  under  the  statement  as  amended, 
and  a  new  trial  was  granted.  This  appeal 
is  from  the  order  granting  a  new  trial,  and 
from  the  order  amending  the  statement  on 
motion  for  a  new  triaL  Virtually,  there  are 
two  appeals.— one  from  the  order  amend- 
ing the  statement;  the  other  ^m  the  order 
granting  a  new  trial. 

The  first  question  presented  la  as  to  ttu 
right  of  appeal  from  the  order  amending 
tbe  statement.  Oounsel  for  appellants  con- 
tend that  the  appeal  is  properiy  taken  from 
both  orders  rmder  snbdlvlslon  2.  1  0C3.  Code 
Civil  Proc.  The  subdivision  of  section  963 
reffflred  to  provides  for  an  appeal  from 
various  enumerated  orders,  among  which 
are  "from  an  order  granting  or  refusing  a 
new  trial,"  and  "from  any  special  order 
made  after  final  Judgment"  It  is  urged 
tiut  the  Judgment  refusing  to  admit  the 
will  to  probate  is  a  final  Judgment,  within 
the -purview  of  the  Code,  and.  as  the  order 
permitting  the  amendment  to  the  statement 
was  subsequent  thereto  In  point  of  time,  it 
is  "a  special  order  made  after  final  Judg- 
ment," and  hence  appealable.  In  Estate  of 
Culahan,  60  Cal.  232,  which  was  an  appeal 
from  an  order  of  the  superior  court  vacat- 
ing a  decree  of  distribution  and  setUement 
of  the  final  account  of  the  executor,  this 
court.  In  determining  whotiier  or  not  the  or- 
der was  appealable,  held  that  the  orders 
in  probate  proceedings  from  which  an  ap- 
peal would  lie  were  only  those  enumerated 
in  the  third  sulxllvialon  of  section  9<»3,  Code 
Civil  Proc,  and  In  refiTring  to  the  provision 
la  subdivision  2  of  the  section^  which  gives 
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an  appeal  from  "a  spedal  order  made  after 
final  Judgmoit,"  said:  "But  we  tbink  that 
the  final  Judgment  there  referred  to  1b  the 
one  mentioned  In  suhdlvlslon  1,  viz.  a  final 
Judgment  In  an  action  or  special  proceed- 
ing commenced  In  a  superior  court,  or 
brought  into  a  superior  court  from  another 
court  It  seems  to  us  quite  clear  that  the 
appealable  judgments  aad  orders  made  in 
probate  proceedings  are  all  enumerated  In 
subdlvi^ou  Z,  and,  os  this  order  is  not  there- 
in mentioned,  it  Is  not  nn  appealable  order." 
In  Estate  of  Walkerly,  94  Cal.  352,  29  Pac. 
Rep.  719,  the  court,  through  McFoi-land,  J., 
said:  "The  general  rule  is  well  established 
that  appeals  can  only  be  taken  from  such 
judgments  or  orders  In  probate  proceedings 
as  are  menttoned  In  subdivision  3  of  section 
963  of  the  Code  of  Qvll  Procedure."  Tne 
court  further  added  as  follows:  "And  that 
the  order  here  appealed  from  Is  not  a  'spe- 
cial order  made  after  final  judgment,'  with- 
in the  meaning  of  the  second  subdivision 
of  said  section  963,  Is  also  settled  by  the  au- 
thorities first  above  dted.  Estate  of  Dean, 
62  Gal.  613;  In  re  Moore's  Estate,  86  Gal. 
58,  24  Pac.  Rep.  816;  Estate  of  Wlard,  83 
Cal.  619,  24  Pac.  Rep.  45;  Estate  of  Cala- 
hnn,  60  Cal.  232.  If  It  were  otnerwlse,  the 
third  subdivision  of  said  section  conld  be 
entirely  disregarded  by  simply  assuming 
that  a  probate  order  not  therein  mentioned 
was  a  final  judgment,  and  that  an  order 
refusing  to  vacate  it  was  a  "special  order 
made  after  final  judgment"  In  Estate  of 
Bauquler,  88  Cal.  302,  26  Pac.  Rep.  178,  532, 
tbis  court  hdd  that  "the  provisions  In  sub- 
division 2  of  section  963  of  the  Code  of  Civil 
Procedure,  which  authorizes  an  appeal  to  be 
taken  to  the  supreme  court  from  an  order 
granting  or  refusing  a  new  trial,'  embraces 
all  such  orders,  whether  made  in  probate 
proceedings  or  In  dvll  actions."  The  rea- 
sons for  the  opinion  are  given  therein,  and 
need  not  be  repeated  here.  The  later  case 
of  Estate  of  Walkerly,  dted  supra,  plainly 
indicates  an  Intentioa  In  cases  like  the  pres- 
ent to  adhere  to  the  former  rulings  of  this 
court  upon  the  subject  of  appeals  from  pro- 
bate proceedings  by  confining  such  appeals 
to  the  cases  enumerated  In  the  third  subdi- 
vision of  section  963,  except  as  clearly  pro- 
vided for  by  other  sections  of  the  Code. 
The  statutory  proceedings  provided  for  in 
probate  matters  lead  up  to  numerous  Inde- 
pendent decisions,  some  of  which  possess 
most,  If  not  ail,  the  essential  requisites  of 
a  judgment.  The  question  Is,  ore  they  such 
final  Judgments  as  are  contemplated  by  the 
Code  when  it  {^ves  an  appeal  from  a  spe- 
dal order  made  after  final  judgment?  A 
Judgment  is  the  final  determluatiou  of  the 
rights  of  the  parties  in  an  action  or  proceed- 
ing. Code  Civil  Proc.  g  577.  "Every  di- 
rection of  a  court  or  Judge  made  or  entered 
In  wilting,  and  not  Included  In  a  Judgment, 
to  deiionAnated  an  'order.* "  Id.  1 1003.  The 
supreme  court.  In  Loring  t.  SIbI^,  1  CaL 


27,  tai  discussing  the  distinction  between  an 
order  and  a  Qnal  judgment  said:  "The 
former  [an  order]  Is  a  decision  made  during 
the  progress  of  the  cause,  either  prior  or 
subsequent  to  final  Judgment,  settling  some 
point  of  practice  or  some  question  collateral 
to  the  main  issue  presented  by  the  proceed- 
ings, and  necessary  to  be  disposed  of  before 
such  issue  can  be  passed  upon  by  the  court 
or  necessary  to  be  determined  in  carrying 
the  execution  into  efEect."  In  Oilman  v. 
Contra  Costa  Co.,  8  Cal.  57,  it  was  said: 
"An  order  Is  the  judgment  or  conclusion  of 
the  court  upon  any  motion  or  proceeding. 
It  means  cases  where  a  court  or  Judge 
grantp  affirmative  relief,  and  coses  where 
affirmative  relief  is  denied."  Every  order 
of  a  court  or  judge  is  In  one  sense  a 
judgment  In  New 'York  It  was  held  that 
a  decision  upon  a  demurrer  was  a  Judg- 
ment. King  V.  Stafford,  5  How,  Pr.  30. 
But  it  is  not  a  judgment  from  which  an  ap- 
peal can  be  taken.  Elwell  v.  Johnson,  74 
N.  Y.  80.  The  term  "final  judgment"  from 
which  an  appeal  can  be  taken  imder  the 
first  subdivision  of  section  963,  Code  ClvU 
Proc.,  evidently  means  the  ultimate  or  last 
judgment  which  puts  an  end  to  the  suit  or 
proceeding.  In  Metcalfe's  Cose,  11  Coke,  68, 
'It  was  resolved  that  no  writ  of  error  lies 
till  the  last  judgment"  Lord  Ellenbor- 
ough  dedared  in  Samud  v.  Judln,  6  East. 
333:  "Error  can  only  be  brought  on  final 
judgment"  If  the  term  "final  Judgment" 
as  used  in  the  first  subdivision  of  section 
963,  applies  to  "a  Judgment  or  order  admit- 
ting or  refusing  to  admit  a  will  to  probate," 
then  an  appeal  would  lie  to  this  court  there- 
from, under  such  first  subdivision,  and  the 
provision  in  the  third  subdivision  would  be 
surplusage.  We  think  the  term  "final  judg- 
ment," as  used  in  the  section  under  consid- 
eration, applies  only  to  those  Judgments 
known  at  common  law  as  "final  judgments," 
and  that,  as  to  the  statutory  determinations 
termed  "orders  or  judgments"  defined  In  the 
third  subdivision,  the  term  "final  judgment" 
does  not  apply;  hence  the  right  to  appeal 
is  expressly  given  from  certain  of  such  "or- 
ders or  Judgments."  As  they  are  not  final 
judgments,  a  special  order  made  subsequent 
to  their  entry  is  not  appealable,  for  the 
right  to  appeal  from  the  special  orders  is 
only  s^ven  In  case  of  those  made  after  final 
judgment.  The  appeal  from  the  order  per- 
mitting the  amendment  of  the  statement, 
not  being  an  appealable  order,  should  be 
dismissed. 

Upon  a  careful  survey  of  the  whole  tes- 
timony embodied  In  the  statement  on  mo- 
tion for  a  new  trial.  It  cannot  be  said  there 
waa  an  abuse  of  discretion  by  the  court 
below  in  granting  the  motion  for  a  new 
triaL  Mudi  of  the  evidence  upon  whldi 
the  theory  of  insanity  was  based  rdated 
to  a  period  ranging  from  IS  to  18  years 
prior  to  the  execution  of  the  will,  and  was 
not  condualTe  In  character*  bting  a  rdation 
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of  facts  and  a  descriptloii  of  condoct  which 
might  result  dther  from  a  disordered  mind 
or  from  uncontrolled  pas^on.  Ttiat  subse- 
quent to  that  time,  and  for  a  period  of 
miany  years,  he  was  a  prudent,  careful, 
shrevd  man  of  bualnees,  accumulating  prop- 
erty, and  managing  It  with  discretion,  Is 
abundantly  proven.  That  he  was  a  man  of 
objectionable-  i>ersoDal  habits  la  apparent. 
Perhaps  the  court  below  was  of  opinion 
that  eridence,  uncontradicted,  of  capacity 
to  accumulate  property,  to  purchase,  hold, 
sell,  and  conv^  with  acumen,  was  evidence 
of  capacity  to  convey  to  take  effect  after 
death,  which  is  all  there  is  of  a  will.  Per- 
haps there  was  something  In  the  at^tude 
or  appearance  of  the  witnesses  for  contest- 
ant, or  in  their  manner  of  testifying,  that 
led  the  court.  In  the  exercise  of  a  wise  dis- 
cretion, to  conclude  that  the  matters  In  issue 
should  again  undergo  investigation.  It  is 
sufficient  for  us  to  know  that  there  was  a 
substantial  conflict  In  the  evidence,  and  that 
the  Judge,  who  was  entirely  familiar  with 
all  its  details,  and  in  a  much  better  position 
to  give  due  weight  to  all  Its  parts,  has  exer- 
dsed  the  discretion  conferred  upon  him  by 
granting  a  new  trial.  To  analyze  the  evi- 
dence lu  detail,  and  express  an  opinion  of 
the  value  of  Its  several  parts,  might  tend  to 
Influence  the  result  In  a  retrial  of  the  Issues 
of  fact  This  is  not  desired.  On  the  con- 
trary, the  cause  should  be  again  tried,  as 
though  it  had  never  before  undergone  in- 
vestigation. It  Is  recommended  that  the  ap- 
peal, so  far  as  It  purports  to  be  an  appeal 
from  the  order  i)ermttting  the  amendment 
of  the  statement,  be  dismissed,  and  that  the 
order  appealed  from  granting  a  new  trial  be 
affirmed. 

We  conctu::  HATNES,  G.;  BELOHBR,  0. 

PER  CURIAM.  For  the  reasons  s^ven  In 
the  foregoing  opinion,  the  appeal  from  the 
order  permitting  the  amendment  of  the 
statement  Is  dismissed,  and  the  order  gnint- 
ing  a  new  trial  Is  affirmed. 


(8  Cal.  ESI) 

FLOYD  et  aL  r.  DAVIS  et  al.  (No.  14,651.) 
(Supreme  Court  of  Caiifnrnia.  Jone  12,  1S93.) 

TbD8T»— COSBTKL'CTIOS— ISTKHEST— ATTORSETB' 

FkF.8-  DlSTUIBL'TIOy. 

1.  Where  property  was  left  in  trust,  with 
proviHions  for  the  paymeut  out  of  the  proceeds 
of  various  snma  to  several  institutions  in  the 
order  named,  with  residue  to  other  institutions. 
Interest  will  not  be  allowed,  to  the  detriment 
of  the  residue,  to  one  of  the  Institutions  for 
which  a  special  sum  was  to  be  paid,  where  for 
a  time  there  were  no  funds  from  which  to  pay 
the  institution,  and  where,  after  that,  delay 
in  payment  was  due  to  its  unauthorized  refusal 
to  accept  anythiog  unless  the  entire  amount 
iraspaid  to  It  in  a  lump  snm. 

2.  Under  the  provision  of  the  trust  deed 
that  out  of  the  proceeds  of  the  trust  fund  there 
should  be  erected  statuary  "well  worth  JlOO,- 
000,"  an  Item  for  models,  which  proved  uusat- 
Mictory  kuid  were  rejected*  should  not  be  de- 


ducted  ftt»m  the  $100,000,  but  from  the  main 
trust  fund. 

3.  Under  the  provision  that  $150,000 
should  be  expended  in  the  erection  and  main- 
tenance of  free  baths,  under  the  cUrection  of 
certain  trustees,  compensation  of  the  trasten 
for  services  relative  to  the  baths  should  be 
charged  to  the  bath  fund. 

4.  Under  the  provision  that  $700,000 
should  be  expended  for  purchasing  land  and 
constructing  and  putting  thereon  a  telescope, 
expenditures  for  attorneys'  services  for  the  ex- 
press benefit  of  the  telescope  fund,  and  ex- 
penses for  traveling  on  the  business  connect- 
ed with  the  telescope,  should  be  charged  to 
the  fund  therefor. 

5.  In  an  action  brought  hy  the  trustees 
against  the  beneficiaries  for  settlement  of  their 
accounts,  and  for  leave  to  make  a  partial  dis- 
tributloD  to  the  residuary  donees,  where  the 
various  parties  asked  for  allowances  for  Inter- 
est, expenses,  etc.,  ench  trust  should  be 
chanred  with  its  own  attorneys'  fees. 

6.  Under  the  provlrions  of  a  trust  deed, 
that,  after  making  the  various  specific  pay- 
ments in  the  order  named  therein,  the  residue 
should  be  turned  over  to  eertaln  Institutions, 
the  court  had  no  authority  to  order  payments 
to  the  residuary  donees  before  the  discbarge 
of  the  other  trusts,  though  it  oould  be  done 
without  possibility  of  Injury  to  them. 

In  bank.  Appeal  from  superior  court, 
dty  and  county  of  San  Frandsco;  John  F. 
Finn.  Judge. 

Action  by  Richard  S.  Floyd  and  others 
against  Horace  Davis  and  others.  Decree, 
from  which  defendants  appeal.  Reversed. 

S.  W.  Holladay,  John  H.  Boalt,  Nathanlea 
Holland,  and  Harold  Wheeler,  for  apiicl- 
lanta  Horace  W.  Phllbrook,  Ira  P.  Rankin, 
John  O.  Enri,  and  Soyd,  Flfield  &  Hoborg, 
for  respondents. 

GAROUTTE,  J.  This  action  was  brought 
by  the  plaintiffs,  as  surviving  trustees  of  the 
James  Lick  trust,  against  the  various  bene- 
ficiaries under  the  trust  deed,  for  two  pur- 
poses: (1)  That  the  accounts  of  the  trus- 
tees might  be  examined,  allowed,  and  set- 
tled, and  their  administration  of  the  trust 
sanctioned;  (2)  that  they  might  have  the 
permission  of  the  court  to  pay  over  to  the 
California  Academy  of  Sciences  and  the  So- 
ciety of  California  Pioneers,  residuary  do- 
nees, a  part  of  what  would  In  the  end  be 
coming  to  tbcm.  This  appllcatloa  involved 
a  modification  of  a  prior  decree,  which  had 
declared  that  no  money  or  property  was  to 
be  paid  or  transferred  to  the  residuary 
donees  until  the  preceding  trusts  should 
h-ive  been  fully  executed  and  performed. 
This  application  on  their  part  arose  from 
the  fact  that  by  the  sale  of  the  Lick  House 
property  in  October,  T888,  they  had  become 
possessed  of  omple  funds  to  complete  all 
the  prior  trusts,  and  to  pay  over  to  the 
residuary  donees  a  large  part  of  what  would 
be  coming  to  them.  The  various,  bene- 
ficiaries named  in  the  trust  deed  appeared 
by  answer  and  cross  complnint,  and  the  trial 
resulted  In  a  decree  of  the  court  settling 
the  accounts  of  the  trustees  up  to  the  6th 
day  of  September,  1889,  and  granting  them 
permission  to  pay  the  said  reslduaries,  tiie 
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Floneers  and  Academy  of  Sdences,  $300,- 
000  each.  The  decree  also  allowed  the 
8<ftool  of  Mechanical  Arts  interest  upmi  the 
anm  of  fG36»000  from  October.  1S88,  that 
mm  being  the  amount  due  from  the  trus- 
tees for  the  purpose  of  ftnmding  the  b^ooL 
Various  allowances  also  made  from 

the  main  trust  fund  for  the  paymrait  of  at- 
torneys' fees  and  other  expesuus.  From  the 
foregoing  decree  of  the  conrt  tile  Pioneers 
and  Academy  of  Sdences  hare  appealed 
upon  the  following  gnnmds:  (1)  In  deciding 
and  adjudging  the  sum  of  fl,025,  expmses 
incurred  for  legal  services  on  account  of 
Hie  t^escope,  to  be  diarged  to  the  general 
fond,  and  in  diminution  of  tiie  residue,  Ci) 
In  deciding  and  adjudging  that  the  fees  al- 
lowed to  title  attom^ns,  J(dm  H.  Boalt,  John 
B.  Hhoon,  and  Horace  W.  Fhilbrook,  ag- 
gregatbig  $1.78a  be  paid  out  of  and  charged 
to  the  general  fond  In  diminution  of  the 
reddue,  Inste&d  of  making  the  fees  of  said 
attorn^  payable  by  their  reapectlTe  dtents. 
<3)  In  deciding  and  adjudging  that  the  $661 
disbursed  by  the  president  of  the  Uck  trus- 
tees for  expenses  hi  travdlng  to  Glerdand, 
(Nili^  on  the  special  business  of  the  Lidc 
telescope,  be  paid  out  and  charged  to  the 
general  fund  In  diminution  of  the  reddue, 
and  not  out  of  the  tdesoqw  fond.  (4)  In 
deciding  and  adjudging  that  the  $849.90. 
expaues  incurred  by  the  trustees  for  mod- 
ds,  etc.,  of  the  historical  statnary.  be  paid 
out  of  and  titmrged  to  the  gmeral  fund  in 
diminution  of  the  residue,  and  not  diarged 
to  the  spedal  trust  inoTldlng  for  such  stat- 
uary. (6)  In  deddhig  and  adjudging  that 
Interest  be  allowed  to  said  California  Sdiool 
of  Hedianlcal  Arts.  And  (6)  in  deciding 
and  adjudging  that  $3,500  shall  be  paid  to 
Rankin  and  Earl,  trustees,  of  the  bath 
house  tmsl^  out  of  the  geuenU  fund.  The 
School  Mechanical  Arts  has  also  ap- 
pealed from  that  part  of  the  decree  (1)  per-" 
mlttlng  the  Lick  tnisteea  Immediately  to 
pay  over  to  the  California  Academy  of 
Sciences  and  to  the  Society  of  California. 
Ploneera  Uie  sum  of  $800,000  each  before 
thdr  execution  of  the  other  trusts  precedent 
mentioned  in  the  trust  deed;  (2)  from  that 
part  of  the  said  decree  which  fixes  the  date 
(rf  October  5,  18S8,  as  the  date  from  which 
interest  Is  to  be  paid  on  the  sum  of  $535,000, 
provided  In  the  fourteenth  trust,  these  de- 
fendants daiming  that  interest  should  be 
allowed  on  said  balance  from  the  31st  day 
of  December,  1884,  to  the  final  payment  of 
the  whole  of  said  balance. 

The  tntst  deed  of  James  Lick  meamues 
the  powers  of  the  trustees,  and  Is  thdr 
warrant  of  authority.  Under  that  deed  it 
is  made  their  duty  to  convert  the  trust  prop- 
erty Into  money,  and  out  of  the  proceeds, 
among  other  things;  "Three,  To  expend  the 
sum  of  $700,000  for  the  purpose  of  purchas- 
ing land  and  constructing  and  putting  upon 
snch  land  a  powerful  telescope,  (superior 
to  and  more  powerful  than  any  telescope 


ever  yet  made.)'*  "Eleven.  To  «tpend  the 
sum  of  $150,000  •  •  •  hi  the  erection 
and  maintaining  in  the  city  of  San  Fran- 
dsco  of  free  baths,  under  the  direction  of. 
certain  trustees,  [naming  them,]  with  ftu- 
Ihotl^  to  purdiase  sites,"  etc.  "Thirteen. 
To  «%ct,  under  tiie  supervision  of  the  said 
parties  of  the  -second  part  and  thdr  success 
sors,  at  the  dty  hall  in  tiie  dty  and  county 
of  San  Frandaco,  a  group  of  bronse  stat- 
uaiy.  worth  $100,000.   Fourteen.  To 

found  and  endow,  at  a  cost  of  $540,000,  an 
institution  to  be  called  tiie  *Galifomla  School 
of  Mediaidcal  Arts,*  the  object  and  purposes 
of  whidi  sbaU  be  •  •  *.  The  Institution 
shall  be  founded  and  endowed  under  the 
direction  of  J.  D.  B.  StiUman,  Horace  Da^ 
A  S.  Hallidle,  John  Oscar  Bldridge,  loha  O. 
Barl.  and  Hon.  Lorenso  Sawyer,  and  the 
survivors  of  than,  who  are  directed  to  ac- 
quire the  dto  thereof,  and  form  a.  corpora- 
tton  •  *  *.**  "Blghteen.  After  dlsdiai^ 
^ng  the  trusts  and  making  the  pt^moits 
htfdnbef&re  mentS<med  In  the  order  here- 
tofore set  forth,  to  make  over  and  transfer 
the  residue  of  the  proceeds  of  the  property 
hereby  transferred  and  conveyed,  and  In- 
tended to  be,  In  equal  proportions,  to  &e 
Oallfomia  Academy  of  Sdences  and  tlie  So- 
dety  of  California  I^oneers." 

It  appears  that  dnce  the  sale  of  the  lick 
House  property  in  October,  1888,  the  trus- 
tees hare  had  ample  ftmds  to  carry  Into 
execution  the  various  tmsta  not  fully  ad- 
ministered. For  reasons  hereafter  noticed, 
they  cannot  be  charged  with  laches  as  to 
the  fonndiiv  of  the  School  of  Mechanical 
Arts;  and  as  to  the  causes  which  hare  pre- 
vented than  since  the  date  that  funds  have 
come  into  thdr  hands  from  erecting  the 
statuary  at  the  dty  hall,  and  flnal^  dos- 
ing jxfi  the  telescope^  free  bath,  and  otiior 
trusts,  we  have  no  knowledgev  as  this  ap- 
peal is  before  us  upon  a  judgment  roll, 
which  does  not  Indude  the  evidence.  As 
to  the  conduct  of  these  various  trusts  by 
the  trustees  the  court  has  found  "that  all 
the  trusts  provided  for  in  said  trust  deed 
have  been  executed  as  speedily  as  practi- 
cable by  the  plaintills  and  their  predeces- 
sors, who  have  at  all  times  performed  their 
duties  diligently,  faithfolly.  honestly.  Intelli- 
gently, and  economically;  and  that,  although 
there  has  been  a  great  delay  In  executing 
the  trust  contained  In  the  trust  deed,  •  *  • 
said  delay  did  not  occur  throuRh  any  fault 
or  neglect  of  said  trustees."  Tliis  is  a  find- 
ing that  the  trustees  have  thus  far  done 
their  work  faithfully.  dillKently,  and  wdL 
It  Is  not  attacked  by  any  of  the  parties  in- 
terested,  and,  as  already  stated,  the  evi- 
dence upon  which  It  is  based  Is  not  before 
us;  hence  we  are  not  in  a  podtion  to  review 
the  finding. 

It  was  error  in  the  trial  court  to  allow 
Interest  to  the  School  of  Mechanical  Arts 
upon  the  money  coming  to  that  corporation, 
and  to  charge  the  amount  ot  snch  interest 
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to  the  general  ftrnd  of  the  trustees,  thereby 
reducing  pro  tanto  the  residue  to  which  the 
Academy  of  Sciences  and  Society  of  Pioneers 
are  entitled.  The  School  of  Mechanical 
Arts  Insists  that  interest  should  have  been 
allowed  It  from  a  time  long  prior  to  1SS8. 
A  complete  answer  to  this  contention  Is  that 
the  Licl£  trustees  had  no  funds*  in  their  bands 
prior  to  October,  1888,  to  which  the  school 
was  entitled,  and,  in  the  absence  of  inex- 
cusable delay  on  the  part  of  the  trustees  In 
carrying  out  the  Tarious  prior  trusts,  (and 
we  do  not  hold  that  such  delay  would  jxistlfy 
it.)  no  principle  of  law  or  Justice  would  en- 
title the  scbool  to  Interest  when  no  funds 
were  on  hand  applicable  to  its  objects  and 
purpcwes.  The  doctrine  of  Floyd  v.  Forbes, 
71  Cal,  588,  12  Pac.  Rep.  726,  completely  de- 
stroys appellants'  contention  In  this  regard, 
for  in  that  case  interest  was  denied  the  tele- 
Boope  trust,  although  ^e  funds  which  were 
to  be  applied  to  the  execution  of  that  trust 
were  In  the  hands  of  the  trustees.  Floyd  v. 
Forbes  is  also  squarely  opposed  to  the  de- 
cree of  the  trial  court  In  allowing  interest  to 
the  School  of  Mechanical  Arts  upon  the 
amount  of  its  endowment  fund  from  Octo- 
ber, 1888.  It  was  held  In  that  case  "that 
the  proceeds  of  the  trust  property  constitute 
one  fund  out  of  which  the  trustees  are  to 
execute  the  seveml  trusts  specified  (n  said 
deed,  and  that  the  profits  arising  from  in- 
Tcstments  of  money  in  their  hands  are  to 
be  treated  as  a  part  of  such  fund,  and  not 
as  accruing  for  the  benefit  of  any  of  the  said 
trusts  in  the  execution  of  which  a  definite 
sum  is  required  to  be  paid  or  expended,  so 
as  to  increase  the  amount  of  such  payment 
or  expenditure."  The  foregoing  language  of 
the  court  has  no  uncertain  meaning,  and  we 
can  only  account  for  the  claims  of  the  School 
of  Mechanical  Arts  for  Interest  upon  the 
amount  to  be  applied  to  the  execution  of  Its 
trust,  for  the  reason  that  Floyd  t.  Forbes 
had  not  been  decided  when  It  first  advanced 
such  plea.  While  the  learned  Justice  used 
certain  language  in  the  opinion  of  the  court 
in  that  case  as  to  "unnecessary  or  great  de- 
lay" by  the  trustees  In  the  execution  of  the 
tnist,  nothing  was  decided  upon  that  Une, 
but,  to  the  contrary,  by  the  language  itself, 
the  court  expressly  refrained  from  passing 
upon  the  results  which  would  follow  to  the 
beneficiaries  regarding  the  accumulated  prof- 
Its  If  the  trustees  were  guilty  of  unnecessary 
delay  in  carrying  out  the  objects  and  pur- 
poses of  James  H.  Lick,  as  manifested  by 
his  trust  deed.  Floyd  v.  Forbes  closes  every 
avenue  through  which  Interest  might  be 
claimed  by  the  School  of  Mechanical  Arts 
save  the  single  one  of  delay  resulting  from 
neglect  upon  the  part  of  the  Lick  trustees 
to  perform  their  duties  under  the  trust.  In- 
asmuch as  the  "school"  had  the  right  to  call 
to  Its  aid  the  power  of  the  court  to  compel 
ft  prompt  administration  of  Its  trust  by  the 
Lick  trustees,  and  inasmuch  as  the  trus- 
tees liad  no  direct  Interest  In  the  residue  of 


the  trust  estate,  but  an  of  said  residue 
passes  to  the  Academy  of  Sciences  and  Soci- 
ety of  Callfomlft  Ptoneers,  it  is  not  plain 
that  "unnecessary  delay"  upon  the  part  of 
the  trustees  would  give  the  school  a  ris^t 
to  Interest  upon  the  amount  coming  to  It 
under  the  trust  deed.  Certainly,  under  no 
aspect  of  the  case  could  funds  be  taken  from 
the  money  received  from  the  Lick  Boose 
sale  to  satisfy  such  claim  for  Interest,  for  be- 
yond any  doubt  that  would  be  reducing  the 
residue  which  Lick  Intaided  should  be  ap< 
plied  In  other  channels,  and  the  Academy 
of  Sciences  and  Pioneers  have  the  same 
rights  to  the  "residue"  that  the  schocd  has 
to  the  sum  of  $540,000.  Yet  the  claims  of 
the  school  for  interest,  as  indicated  by  the 
complaint,  are  made  In  no  way  dependent 
upon  the  fact  as  to  whether  profits  had  ac* 
cumlated  upon  the  main  trust  fund,  but  its 
pleading  outlines  a  right  to  Interest  by  rea- 
son of  "great  delay"  upon  the  part  of  the 
tmstees,  even  though  the  successful  asser- 
tion of  such  rights  should  deplete  the  residue 
of  all  the  original  fnnd  derived  from  the 
Lick  House  sale.  Such  a  course  can  neither 
be  law  nor  equity.  The  school  has  an  ad- 
vantage over  the  academy  and  Pioneers  in 
being  entitled  to  priority  of  payment.  In  all 
other  rejects  they  stand  upon  the  same 
plane,  and  are  entitled  to  the  same  rights. 
Neither  is  fttvored  above  the  other,  and  one 
cannot  be  allowed  to  encroach  upon  the 
rights  of  the  other.  The  amount  of  the 
residue  Is  entlrdy  Immaterial  as  furnishing 
ligftt  upon  the  question  of  the  rights  of  the 
sdiool  to  interest.  If  It  Is  entitled  to  inter* 
est  under  the  law  it  Is  entitled  to  that  inter- 
est though  It  drain  the  main  fund,  and  leave 
the  residuary  donees  without  a  dollar.  Nei- 
ther Is  it  clear  that  accumulated  profits  aris- 
ing from  unnecessary  delay  would  give  the 
school  the  right  to  Interest;  for,  as  said  In 
'Floyd  T.  Forbes,  the  profits  from  Invest- 
ment pass  to  the  main  fund,  and  become  a 
part  thereof.  Thus  the  profits  would  seem 
.to  stand  on  common  ground  with  the  pro- 
ceeds of  sales  of  real  estate,  and  to  be  ex- 
pended only  for  the  same  causes.  But  In 
the  present  case  we  have  neither  an  allega- 
tion by  the  school  of  unnecessary  delay  up- 
on the  part  of  the  trustees,  nor  a  finding  of 
the  court  to  that  effect.  The  court  finds 
that  there  was  great  delay  In  executing  the 
trust,  but  that  such  delay  did  not  occur 
through  any  fault  or  n^lect  of  said  trus- 
tees. Great  delay  has  occurred,  but  unneo* 
^sary  delay  has  not  occurred,  and  the  very 
delay  of  which  the  school  now  complains, 
and  upon  the  basis  of  which  It  asks  Interest, 
may  have  been  occasioned,  as  far  as  the 
record  Indicates,  by  the  acts  of  the  party 
now  seeking  to  gain  an  advanta^  by  reastm 
of  sncb  delay. 

A  second  conclusive  reason  why  flie 
school's  claims  in  this  regard  should  be  de- 
nied Is  apparent  from  the  record.  No  funds 
came  to  the  hands  of  the  trustees  which 
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could  be  applied  to  the  execntlcHa  of  socb 
trust  until  Oc^ber,  188a  The  school  never 
haTlng  become  entitled  to  the  principal  fund 
could  not  have  been  entitled  to  interest  upon 
that  fund.  If  authority  were  necessary  to 
Justify  a  denial  of  its  claims  tor  Interest  pri- 
or to  that  date,  Floyd  t.  Forbes  Is  that  au- 
thority. From  October,  1888*  until  October, 
1800,  the  amount  to  which  the  school  was 
entiUed  was  In  the  bands  of  the  lick  trus- 
tees, but  the  school  declined  to  touch  the 
money  unless  the  entire  amount  was  i»ald  to 
It  In  a  lump  sum,  and  appealed  to  the  court 
to  support  Its  contention  to  that  effect  This 
.  portion  <rf  the  school  was  held  untenable  by 
the  court,  October  7,  1800,  In  the  case  of 
Floyd  T.  Rankin.  86  Oat  158,  24  Pac  Rep. 
036;  consequently  the  two  years  of  delay  oc- 
casioned by  this  litigation  Is  fairly  attributa- 
ble to  its  own  conduct,  and  It  rannot  take 
advantage  of  Its  own  default  or  mistake,  to 
lite  loss  of  the  reridnary  donees,  even  though 
its  claims  were  advanced  la  the  utmost  good 
fiilth.  The  date  of  the  decision  of  Floyd  v. 
Rankin  forms  tiie  last  chapter  In  the  history 
of  this  case,  viewed  by  the  record  before  us, 
and  for  tbe  reasons  given  we  see  nothing  to 
support  the  decree  of  tbe  trial  court  in 
awarding  Interest  to  the  School  of  Medianlc- 
al  Arts.  It  Is  urged  In  Its  behalf  that  the 
foet  of  the  d^y  being  Inevitable,  and  that 
the  trustees  have  done  their  full  duty,  are 
equally  ImmateriaL  Upon  this  question  the 
dictum  of  Floyd  v.  Forbes,  relied  upon  by 
the  school,  indicates  to  the  contrary,  and 
clearly  intimates  that  the  unnecessary  or 
great  delay  which  might  give  It  rights  to 
Interest  should  arise  from  a  failure  of  a 
proi>er  performance  of  the  trust  by  the  truH- 
tees.  But,  be  that  as  It  may,  there  Is  notn- 
Ing  in  the  record,  looking  at  the  case  from 
any  standpoint,  that  entities  the  School  of 
Mechanical  Arts  to  interest 

It  is  insUted  that  an  item  of  ^9.90  for 
models,  diagrams,  etc.,  furnished  under  an 
advertisement  by  the  trustees,  to  be  used  in 
tbe  erection  of  tiie  statuary  at  the  city  hall, 
should  be  charged  to  the  statuary  trust,  and 
not  to  the  general  trust  fimd.  These  articles 
proved  unsatisfactory,  and  were  rejected, 
and  thus  were  of  no  assistance  in  carrying 
out  this  trust  The  trust  deed  provided 
that  the  group  of  statuary  was  to  be  "well 
worth  $100,000."  The  meaning  of  this  pro- 
vision of  the  deed  Is  that  $100,000  should  be 
honesUy  and  intelligently  expended  in  the 
erection  of  the  statuary.  This  contested 
item  did  not  enter  into  the  cost  of  con- 
struction, and  in  no  way  added  anything 
to  Its  value.  After  this  money  had  been 
expended,  the  balance,  to  wit,  $99,150,  was 
not  sufficient  to  erect  a  group  of  statuary 
"well  worth  $100,000."  The  item  should 
be  charged  to  the  main  trust  fund. 

The  item  of  $3,500  for  services  rendered 
by  Rankin  and  Earl  as  trustees  In  the  erec- 
tion of  the  free  baths  should  be  charged  to 
the  bath  trust    The  trust  deed  proyidia 


that  $100,000  Is  to  be  emended  In  the  a»e- 
tion  and  raaintalnliw  of  free  batlis.  These 
parties  are  entitied  to  compensation  as  trus- 
tees of  tbe  free  bath  trust,  but  tiiat  com- 
pmsation  should  come  from  the  trust  fund 
covered  by  their  trust  Their  services  were 
rendered  In  the  matter  of  the  erection 
and  maintaining  of  the  free  baths,  and 
clearly  become  a  charge  upon  that  trust 
fund  by  the  language  ot  the  trust  deed  It- 
self. 

The  Items  of  $1,026  for  legal  services  for 
the  express  benefit  of  the  telescope  trust, 
and  of  $G61  traveling  expenses  of  the  presi- 
dent of  the  board  of  trustees  to  Clevetond  on 
telescope  business,  should  be  charged  to  tiie 
telescope  trust  By  tbe  trust  deed,  $700,- 
000  was  to  be  devoted  to  purdbaslng  a  site 
and  constructing  tiie  greatest  telescope  ever 
made.  That  was  the  limit  of  the  appropri- 
ation, and  Uie  foregoing  Items  were  expended 
Id  the  executUm  of  that  trust  Those  ex- 
penditures were  as  necessary,  and  as  much  a 
part  of  the  cost  ot  the  site  and  construction, 
as  freight  upon  material,  or  labw  upon  the 
grounds. 

Tlie  Items  ot  attorn^*  fees  allowed  to 
attorneys  appearing  In  this  action  for  the 
various  bMiefldaries  under  the  trust  deed 
should  not  be  charged  to  the  main  trust 
fund,  but  are  matters  standing  between 
those  trusts  and  the  attorneys.  Plaintiffs 
brought  this  action  to  have  th^  accounts 
settled,  and  to  have  a  pariial  distribution  to 
the  residuary  donees,  the  partial  distribu- 
tion being  a  matter  In  which  the  residuary 
donees  were  directly  interested,  and  In 
which  the  plaintiffs  had  no  special  concern. 
The  accoimts  were  found  correct,  and  are 
approved  by  the  court  but  the  School  of  Me- 
chanical Arts  died  a  cross  complaint,  ask- 
ing for  affirmative  rell^.  This  complaint 
was  controverted  by  many  of  tbe  l>ene- 
fldarles.  and  others  also  appeared  by  an- 
swer, asking  affirmative  r^ef  In  the  nature 
of  allowances  for  expenses,  attorneys*  fees, 
etc.  From  that  time  to  the  present  the  ac- 
tion has  been  transformed  Into  a  contest 
between  the  various  trusts  created  by  the 
trust  deed  as  against  tbe  academy  and  Pio- 
neers representing  the  residue,  each  trust 
zealously  guarding  Its  own  interests,  pos- 
sibly some  attempting  to  protect  their  re- 
spective trust  funds  at  the  expense  of  the 
"residue;"  while  it  has  been  of  equni  im- 
portance to  the  "residue"  that  the  various 
expense  accounts  should  be  paid  by  the 
secondary  trusts.  For  these  reasons  each 
particular  trust  should  be  charged  with  Its 
own  attorney's  fee. 

The  court  had  no  authority  to  order  paid 
to  the  Academy  of  Sciences  and  the  Society 
of  California  Pioneers  $300,000  each  as  a 
portion  of  the  "residue"  eventually  coming 
to  those  beneficiaries.  While  there  would 
be  but  the  slightest  possibility  of  Injury  re- 
Buitintr  to  the  remainlug  trusts  from  such 
action  of  the  court,  and  while  It  la  the  duty 
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of  the  trustees  to  place  the  fands  tn  their 
hands  to  the  uses  contemidated  by  the  tnist 
deed  at  the  eatileat  momeat  consistent  with 
fbe  &lthful  and  inteUlgeot  administration  of 
the  trust,  and  while  it  would  be  a  great  con- 
venlmce  to  Hie  acadengr  and  Pioneers  to  se- 
cure possession  of  these  funds  at  the  pres- 
ent time,  all  substantial  and  equitable  rea- 
sons supporting  the  decrees  made,  yet  equity 
(s  bound  by  rules  of  law.  It  1b  not  above  the 
Haw.  It  cannot  controvert  the  law.  It 
is  strictly  within  the  powers  of  a  conrt  of 
equity  to  construe  the  various  provisions  of 
the  trust  deed,  and  to  enforce  those  pro- 
visions; but  It  cannot  set  them  aside.  .It 
can  neither  create  nor  substitute  provisions. 
The  win  of  the  trustor  Is  its  will.  His  In- 
tentlons,  as  evidenced  by  his  Instructions, 
are  its  guiding  star,  and  the  limitation  of  Its 
power.  It  was  the  Intention  of  James 
Lick,  as  clearly  expressed  in  the  eighteenth 
subdivision  of  his  deed,  heretofore  quoted, 
that  the  residuary  donees  should  be  entitled 
to  the  "residue"  after  the  previous  trusts 
were  discharged,  and  the  paymwts  therein 
provided  for  all  made.  The  payment  of 
tbe  residue  Is  the  last  thing  to  be  done,  nec- 
essarily so,  for  until  othet  trusts  are  dls- 
chan^ed  and  the  moneys  paid  there  Is  no 
residue,  and,  considering  the  uncertainties  of 
the  times,  there  may  never  be.  It  is  en- 
tirely apparent  that  ^ese  were  the  things  In 
the  mind  of  James  Lick  when  he  executed 
the  paper  giving  away  his  millions  for  the 
benefit  of  mankind.  Aside  from  the  fore- 
going consideration,  this  matter  was  direct- 
ly adjudicated  upon  In  Floyd  v.  Forbes,  71 
Cal.  593,  12  Pac.  Rep.  726,  wherein  this 
court  said;  "If  the  construction  contended 
for  by  the  appellant  were  the  correct  one, 
there  appears  no  good  reasons  why  the 
residuaries  [referring  to  the  academy  and 
Pioneers]  should  not  receive  their  residue 
as  soon  as  the  property  was  sold,  and  the 
different  funds  created.  It  Is  evident  that 
the  donor  Intended  that  the  entire  property 
should  remain  as  security  for  the  dlfTeront 
trusts  In  the  order  named."  For  the  fore- 
going reasons  let  the  Judgment  and  decree 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  enter  Judg- 
ment In  accordance  with  the  views  herein 
expressed. 

We  concur:  McFARLAND,  J.;  FITZGER- 
ALD, J.;  DE  HAVEN,  J.;  PATERSON,  3. 

HARRISON.  J.,  deeming  himself  disquali- 
fied, did  not  participate  in  the  foregoing 
dedsiou. 


(98  Cat.  UO) 

CLARK  et  al.  v.  CHAPMAN.   (No.  18,005.) 
(Snpreme  Court  of  CaUfomia.  April  81. 1893.) 
Rebrahino. 
Where  the  principal  asslgnmeot  of  er- 
tat  preaeated  and  argued  by  the  appellant  is 


not  trivial,  and  is  wholly  ignored  In  the  deci- 
siqn  of  tbe  case,  a  rehearini;  should  be  granted. 
Per  Beatty.  C.  J.,  disseDtin;. 

In  bank.  On  motion  for  r^earing.  Mo- 
tion denied. 

For  report  on  appeal,  see  32  Pac.  Rep.  812. 

BEATTY,  C.  J.  I  dissent  from  the  order 
of  the  court  denying  a  rehearing  of  this 
cause,  not  because  any  of  the  propositions 
stated  In  the  opinion  of  the  department  are 
incorrectly  decided,  but  because  the  princi- 
pal assignment  of  error,  presented  and 
argued  In  the  brief  of  appellant  Is  mtlrely 
Ignored.  The  action  is  upon  the  undertak- 
iUK  of  defendant  guaranti'lng  the  payment 
of  the  judgment  of  WofTord  against  Flem- 
ing. The  complaint  shows  on  assignment  of 
the  undertaking  of  the  surety,  but  does  not 
show  any  assignment  of  the  Judgment,  and 
the  contention  of  the  appellant  Is  that  there 
can  be  no  recovery  against  the  surety  by  one 
party  while  the  obligation  of  his  principal 
is  held  by  another.  Tbts  proposition  is  seri- 
ously urged,  and  is  supported  by  authority. 
It  does  not  answer  itself,  and  is  not  trivial. 
I  do  not  think  the  case  should  be  dlsp(^ed 
of  without  a  reference  to  it,  or  that  the  pe- 
tition for  a  rehearing,  based  upon  the  omis- 
sion of  the  court  to  notice  It,  should  be  de- 
nied. 

(98  Cat.  my 

FREDERICKS  v.  TRACY  et  sL  (Nfc 
15,034.) 

(Supreme  Court  of  California.  July  13,  18^) 

CUUI  AND  DSLIVKRT— COMPLAIST— BorFIOlBSOT. 

A  complaint  in  claim  and  delivery  which 
shows  that  plaintiff  was  the  owner  and  entitled 
to  the  immediate  delivery  of  the  pnmerty  two 
days  before  the  commencement  of  the  actioi 
is  insnffident,  In  that  it  must  show  such  facts 
to  exist  at  the  time  the  acti<»i  is  commenced. 

CVHnmisrtoners'  dcidslon.  Department  1. 
Appeal  from  superior  court,  tlty  and  covm- 
ty  of  San  Francisco;  F.  W.  Lawler,  Judge. 

Action  of  claim  and  delivery  by  Joseph 
Fredericks,  doing  business  under  tbe  firm 
name  of  Joseph  FredericIcB  &  Co.,  against 
Mary  Tracy  and  S.  Selig.  From  a  judgment 
for  plaintiff,  defendant  Sellg  appeals.  Re- 
versed. 

Henry  I.  Kowalsby  and  T.  J.  Crowley, 
for  appellant.  Jo&  Rothschild,  for  respond- 
ent 

SEARLS,  C.  This  was  an  action  hi  daitn 
and  delivery.  Plaintiff  luid  Jtidgmoit.  and 
S.  Selig,  one  of  the  defendants,  appeals. 
The  cause  comes  up  <m  the  Judgment  rolL 
The  action  was  commenced  on  the  19th  day 
of  November,  1880.  The  complaint  avers 
that  the  plaintiff  was  on  the  17tb  day  of 
November,.  1890,  the  owner  and  CTtttled  to 
the  immediate  possesion  of  all  the  follow- 
ing goods  aM  chattels,  to  wit,  (dien  foUowa 
a  description  of  the  goodsO  that  defoid- 
ants,  without  tbe  cfinaent  of  the  plaintiff. 
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now  detain  said  goods  and  chattels  from  the 
possesBion  of  said  plalntlfT;  that  on  the  l&th 
day  of  NoTember.  1800,  plaintiff  demanded 
of  the  defendants  poBsesslou  of  said  goods 
and  <^ttel8,  but  to  deliver  poasesston  there- 
of the  defendants  refused  and  still  refuse; 
that  d^endants  still  onlawfiUly  withhold 
poBseesion,  etc.  The  resldne  of  the  complaint 
Is  In  the  usual  form.  A  demurrer  was  In- 
terposed, upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
OTemiled,  and  defendant  Selig  thereupon 
and  in  due  time  answered,  averring  that 
on  the  18th  day  of  November,  1800,  he 
purchased  the  property  in  question  from  his 
codefendant,  etc.  PlaintlfT  had  Judgment  as 
before  stated. 

The  question  Is,  did  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? Keplevln  (claim  and  delivery)  is  an 
action  at  law  for  the  recovery  of  specific 
personal  ctiattcis,  wrongfully  taken  and  de- 
tained, or  wrongfully  detuhied,  with  dam- 
ages which  the  wrongful  talcing  or  deten- 
tion tias  occasioned.  It  Is  what  we  usually 
term  a  "mixed  action,"  being  partly  in  rem, 
and  partly  in  pei*sonam,— in  rem  so  far  as 
the  specidc  recovery  of  the  chattels  Is  con- 
cerned, and  In  personam  as  to  the  damages. 
To  sustain  this  action,  plaintiff  must  have 
the  right  to  immediate  and  exclusive  pos- 
session at  the  time  of  the  commencement  of 
bis  snlt.  It  la  a  cardinal  principle  In  plead- 
ing that  ultimate,  and  not  pi-obatlve,  facts 
are  to  be  pleaded.  The  ultimate  fact  in 
such  an  action  Is  that  plaintiff  was  at  the 
time  the  action  was  commenced  the  owner 
ot,  or  had  some  spi'cial  property  In,  the 
chatty  coupled  witii  a  right  to  the  Immedi- 
ate possession  tbereol  The  fact  tiiat  he  was 
the  ovmer  and  entltiM  to  the  possession  at 
A  previous  date  Is  erldence,  from  which 
the  ultimate  tact  may  be  deduced,  upon  the 
principle  that  "a  Uiing  once  proved  to  ex- 
ist continues  as  lung  as  Is  usual  with  things 
Of  that  nature."  Subdlvlston  32,  |  19U3, 
Code  GlvU  proc.  Ttils  inlnclple,  however, 
has  no  application  to  iSxe  statemratt  of  facts 
in  a  pleading.  Alden  t.  Carver,  13  Iowa, 
^S3.  In  AfBerbach  t.  McGovem,  79  Cal 
268,  21  Fac.  Bep.  8.77,  the  complaint  averred 
that  plaintiff  was  the  owner  and  co- 
tltied  to  tlie  jwsses^on  of  the  personal  prop- 
erty on  the  12tb  day  of  August,  1880.  The 
action  was  In  claim  and  delivery,  and  was 
not  bconght  until  December,  1884.  There 
was  no  demurrer  filed  to  the  complaint, 
but,  as  may  be  done  under  our  system,  It 
was  objected  that  the  complaint  did  not 
state  fiuts  BUffident  to  constitute  a  cause  of 
action.  After  stating  that  the  complaint 
was  clearly  bad,  the  court  added:  "There 
Is  nothing  In  tlie  complaint  to  show  that  at 
the  time  tiie  action  was  commenced  the 
plaintiff  hod  any  o^i'uersliip  or  right  to  pos- 
session of  the  proi>er^."  The  alleged  own- 
ership and  right  to  possession  In  that  case 


was  long  before  the  suit  brou^t.  while  here 
It  is  placed  at  a  date  only  two  days  prior 
to  the  commencement  of  the  action;  but  tiiis 
does  not  alter  the  prin<dple,  whkdi  Is  that 
the  plaintiff  must  show  his  ownership  and 
right  to  possession  at  the  time  the  action 
is  commenced.  For  this  defect  in  the  com- 
plaint the  Judgment  should  be  reversed,  with 
leave  to  the  plaintiff  to  amend  his  cod]- 
plaint;  and  in  making  such  amendment  it. 
is  suggested  that  the  description  of  the 
goods  be  made  more  definite  by  describing 
their  situation,  the  building  In  which  they 
were  situate,  that  they  constituted  the  furni- 
ture in  a  given  house,  or  by  sudi  other 
metiiod  as  wUl  dearly  luentuy  tbem. 

We  ooocnr:  VANOUBF.  J.;  HAYNBS,  a 

PER  CURIAM.  Pot  the  reasons  given  in 
tbe  foregoing  opinion,  the  Judgment  is  re- 
versed^  with  leave  to  plaintiff  to  amoid  his 
complaint  11  he  be  so  advised. 


m  Cal.  30) 

In  re  PEARSONS'  ESTATE.    (No.  14.944.) 
Appeal  of  KINSET. 
(Supreme  Court  of  California.    July  20,  1803.) 
Will— CONaTKrcTios. 
Testator,  21  years  old,  and  not  a  law- 
yer,  devised  to  his  aunts  M.  and  B.  by  holo- 

Ohic  will,  "all  the  real  property  which  I 
jointly  with  them;"  and  to  K.,  "all  that 
property  which  is  owned  b7  me  in  the  block," 
porlicularly  described,  "excepting  therefrom 
that  portion  which  I  hold  joiotly  with  M.  and 
B.,  and  which  has  hereiobefore  been  bequeathed 
to  them."  He  aluo  directed  that  in  case  he 
survived  both  his  aunts  the  property  devised  to 
them  should  be  sold,  and  the  proceeds  distrib- 
uted to  certain  charities.  He  had  title  to  all 
the  land  described,  but  hia  aunts  were  entitled 
to  the  income  of  an  undiyided  half  of  a  certain 
portion  of  it  during  their  liTea  or  the  life  of 
either  of  them,  under  hia  mother's  will.  He 
survived  his  aunts.  Hdd,  that  the  deviae  to 
K.  did  not  indude  that  part  of  the  land,  from 
the  undivided  half  of  which  testator's  aunts 
were  entitled  to  the  income. 

In  bank.  Appeal  from  superior  court,  city 
and  coun^  of  San  Erandsco;  J.  V.  Coffey, 
Judge. 

Proceeding  by  the  executor  of  the  ivill 
of  Hiram  Arthur  Pearsons,  deceased,  to  ob- 
tain a  construction  of  sndi  will.  From  the 
Judgment  entered,  Isabella  Rogers  Elnsey  ap- 
peals. Affirmed. 

Wilson  &  Wilson  and  Lloyd  &  Wood,  for 
appellant  Thos.  F.  Barry.  I.  N.  Thorn,  Jolin 
B.  Mboon,  and  A.  H.  Lougborough,  (G.  W. 
Holght  and  Oliver  P.  Evans,  of  counsel,)  for 
respondents. 

FITZGERALD,  J.  This  proceeding  was 
brought  by  the  executor  of  the  last  will  and 
testament  of  Hiram  Arthnr  Pearsons,  de- 
ceased, to  obtain  a  construction  ot  tbe  sec- 
,ond  and  third  clauses  of  that  Instrument 
The  will  is  holog^phlc,  and  was  dated  at 
San  Fmndsco,  August  9.  1882.  The  testa* 
tor  died  at  Chicago,  HI,  July  7,  1889,  at  the 
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age  of  28  yean.  He  was  Uie  only  child  of 
Hiram  PeancniB  and  Ann  Charity  Pearwms, 
who  died  prior  to  the  execatl<ni  ot  his  wUL 
He  had  no  profes^D,  was  never  married, 
and  l^t,  surviving  him,  uncles  and  emits, 
parUes  to  this  proceeding,  but  not  named  in 
the  will,  who  claim,  as  next  of  Idn  and  heirs 
at  law,  that  part  of  his  estate  as  to  ^^ch  It 
Is  alleged  be  died  Intestate,  by  reason  of  the 
devise  to  diarlty  exceeding  the  statutory  lim- 
it The  dauaea  referred  to  are  as  follows: 
"Second.  I  do  give,  devise,  and  bequeath  un< 
to  Betsey  FranoM  Mathewson  and  Polly 
Barton,  my  aunts,  ell  real  property  whldi  I 
hold  jointly  with  them;  and  X  direct  that.  In 
the  event  of  the  death  of  ^ther  Betsey 
Frances  Mathewscm  or  PoUy  Barton  prior  to 
tiiat  of  my  own,  all  pxoperty,  of  whatever 
nature,  her^  bequeathed  to  them,  shall  re- 
vert and  vest  In  the  survivor,  her  heirs  and 
apslgns,  forever,  and  furthermore.  In  the 
event  of  the  death  of  both  BetSEy  Frances 
Mathewson  and  PoUy  Barton  prior  to  my 
decease,  the  aforesaid  property  otherwise 
bequeathed  to  them  shall  be  sold  at  public 
auction  to  flie  highest  cash  bidder,  the  prO' 
ceeds  of  said  sale  to  be  equally  distributed 
among  the  different  orphan  asylums  of  the 
dty  and  county  of  San  Francisco,  and  said 
asylums  I  request  to  be  designated  by  the 
judge  of  the  probate  court.  Third.  I  do 
give,  devise,  and  bequeath  unto  Isabella  Rog- 
ers Klnsey,  wife  of  my  former  guardian, 
her  heirs  and  assigns,  forever,  all  that  prop- 
erty which  Is  owned  by  me,  bounded  on  the 
south  by  Clay  street,  on  the  west  by  Drumm 
street,  on  the  north  by  Merchant  street,  and 
on  the  east  by  Bast  street,  excepting  there- 
from that  portion  thereof  which  I  hold  Joint- 
ly with  Betsey  Frances  Mathewson  and  Pol- 
ly Barton,  and  which  has  hereinbefore  been 
bequeathed  to  them."  It  appears  that  the 
property  thus  devised  had  a  frontage  of  ITS 
9-12  feet  on  Clay  street,  running  through  the 
block,  with  a  uniform  depth  of  115  feet,  to 
Merchant  street,  and  was  originally  owned  by 
Hiram  Pearsons,  the  father  of  the  testator, 
who  In  his  lifetime  granted  by  deed  absolute, 
to  his  son,  the  westerly  68  9-12  feet  of  the 
178  0-12  feet  of  the  property  In  question. 
The  remaining  110  feet  thereof,  Including 
otlier  property,  he  devised  by  will  to  his  wife, 
Ann  Charity,  and  his  said  son,  Hiram,  in 
equal  undivided  halves,  "share  and  share 
alike,"  and  upon  his  death  the  title  thereto 
was  accordingly  vested  in  them.  After- 
wards, Ann  Charity  Pearsons  died,  leaving 
a  last  wUl  and  testament,  by  the  first  clause 
of  which  she  devised  to  her  son,  Hiram 
Arthur  Pearsons,  "all  the  re.il  and  personal 
property  which  I  own  jointly  with  him;" 
and  in  a  subsequent  clause  of  her  will  she 
devises  and  bequeaths  to  her  sisters,  Betsey 
Frances  Mathewson  and  Polly  Barton,  for 
their  use  during  the  term  of  their  natural 
lives,  certain  real  and  personal  property, 
and  also  "the  Income  from  all  property  which 
1  own  jointly  with  my  son,  Hiram  Arthur 


Pearsons,  [whldi  description  Includes  the  110 
feet  in  question,]  *  •  •  and  in  case  my 
son,  Hlnun  Arthur  Pearsons,  shall  die  be- 
fore the  said  PoUy  Barton  and  Betsey  Fran- 
ces Matliewstm,  or  either  of  them,  the  above- 
mentioned  property  shall  go  to  them,  or  the 
survivor  of  them,  absolutely,  share  and  share 
alike,  to  them,  or  her  heirs  and  asstgas.  for- 
ever."  The  undivided  one-half  Interest  In 
the  said  110-feet  lot  owned  by  Ann  Charity 
Pearsons  at  the  Urae  of  her  death  was  aft»- 
wards  distributed.  In  accordance  with  these 
provifllona  of  her  wlU,  to  her  son,  Hiram 
Arthur  Pearsons,  "subject  only  to  the  rights, 
interests,  and  uses  hereinbefore  mentioned, 
to  Polly  Barton  and  Betsey  Frances  Mathew- 
son, or  to  the  survivor  of  them."  Such  was 
the  condition  of  ^e  title  of  this  pnqterty 
on  the  9tfa  day  of  August,  1502,  when  the  will 
was  written.  The  testator  survived  hjs  said 
aunts,  Polly  Barton  and  Betsey  Frances 
Mathewson,  If  that  be  material,  and  the  fee 
of  the  whole  of  this  property  was  vested  tn 
him  at  the  time  of  his  death.  Hie  judg- 
ment and  order  construing  the  foregoing  pro- 
visions of  the  will  of  Hiram  Arthur  Pear- 
sons, deceased,  substanthiUy  adjudges  that 
by  the  terms  thereof  there  Is  devised  to 
Isabella  Rogers  Kinsey  the  westerly  68  9-12 
feet  of  the  178  9-12  feet  of  property  In  ques- 
tion, and  no  more.  From  which  judgment 
and  order  this  apireal  Is  taken  by  Isabella 
Rogers  Klnsey  alone. 

There  la  but  one  question  to  be  deter- 
mined on  this  appeal,  and  that  Is  whether  it 
was  the  Intention  of  the  testator  to  devlde 
to  Mrs.  Klnsey  the  whole  of  his  Interest  In 
the  block  boimded  by  Clay,  Drumm,  Mer- 
chant, and  East  streets,  or  whether  he  In- 
tended to  devise  to  her  only  a  part  thereof, 
and  the  remaining  portion  to  his  aimts.  He 
held  title  to  the  westerly  68  9-12  feet  of 
the  178  9-12  feet  of  the  property  In  the  block 
by  deed  from  his  fatlier,  and  to  one  undivid- 
ed one-half  interest  In  the  remalnlDg  110  feet 
thereof  under  the  will  of  his  father,  and  to 
his  mother's  tmdivlded  one-half  Interest  there- 
of under  her  will,  "subject  only  to  the  rights. 
Interests,  and  uses  hereinbefore  reserved 
to  Polly  Barton  and  Betsey  Frances  Mathew- 
son, or  the  survivor  of  them."  Tlils  roserva- 
tlon  refers  to  the  Income  devised  to  the 
aunts  from  the  undivided  half  of  the  prop- 
erty devised  by  her  to  the  testator,  of  which 
the  110  feet  referred  to  was  a  part  By 
the  second  clause  of  his  will  he  devises 
to  his  aunts  "all  the  real  property  which 
I  hold  Jointly  with  them;"  and  by  the  third 
clause  thereof  he  devises  to  Mrs.  Klnsey 
"all  that  property  which  la  owned  by  me 
in  the  block,"  bounded  as  therein  described, 
"excepting  therefrom  that  portion  thereof 
which  I  hold  Jointly  with  Betsey  Frances 
Mathewson  and  Polly  Barton,  and  which  has 
hereinbefore  been  bequeathed  to  them."  The 
language  used  by  the  testator  In  his  will 
must  be  hold  to  refer  to  the  date  thereof, 
and  not  to  that  of  his  death,  for  the  rea- 
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son  that  he  refers  therebi  "to  an  actually 
existing  state  of  things."  Such  boing  the 
case,  It  Is  a  familiar  rule,  In  the  Interpreta- 
tion of  such  a  will,  to  construe  Its  provisltons 
with  reference  to  the  clrcnmstances  by 
which  he  was,  or  understood  himself  to  be, 
surronnded,  and  the  conditions  present  to 
bis  mind,  at  the  time  the  will  was  written. 
The  general  words  of  description  used  by 
him  In  the  third  clause  of  his  will,  by  which 
he  devises  to  Mrs.  Klnscy  all  of  bis  Interest 
In  the  block,  are  qiudifled  and  limited  by 
his  expressly  excepting  therefrom.  In  the 
sentence  immediately  following  such  de- 
scription, "that  portion  thereof  which  I  bold 
Jointly  with  Betsey  Frances  Mathewson 
and  Polly  Barton,  and  which  has  herein- 
before been  bequeathed  to  them."  This 
language  plainly  shows  that  he  did  not  In- 
tend to  devise  to  Mis.  Klnsey  the  whide 
of  his  Interest  in  tiie  Uodc,  but  only  a  spe- 
dfle  part  theretrf;  and  the  drcumstancea 
and  conditions  referred  to  manifestly  show 
that  the  part  that  he  did  intend  to  devise 
to  her  was  the  westerly  68  0-12  feet  thereof, 
vfticti  fae  acqolred  tj  deed  from  his  father, 
and  was  thereafter  owned  bj  blm  In  sereral- 
tf.  The  tiae  to  tiie  178  &-12  feet  was  ac- 
qnired  by  him  at  iOttereat  times,  and  in  vor 
rions  ways.  The  110  feet  he  had  held  joint- 
ly with  Us  mother  by  virtue  of  the  provi- 
alxma  of  bis  father's  wUl,  and  the  income 
from  her  undivided  half  Interest  therein  had 
bem  devised  by  hee  to  Ills  annts,  and  was 
thereby  made  a  dia^  upon  the  property 
during  tbe  term  of  tiielr  natural  lives;  and 
In  tlie  event  of  bis  aunts,  or  ^tfaer  of  them, 
surviving  lilm,  then  they,  or  the  survivor 
of  them,  would  take  the  fee.  He  ma  there- 
fore Jointly  Interested  with  his  annts  tat  the 
Income  derived  tnm  the  110  feet  He  was 
but  21  years  of  age  whea  the  wUl  was  writ- 
ten, and  not  a  lawyer;  consequently,  not 
accustomed  to,  or  versed  in,  the  use  of  tedi- 
nical  terms,  therefore,  not  likely  to  employ 
words  having  a  technical  meaning,  but  to  use 
words  In  their  ordinary  and  popular  sense, 
for  the  purpose  of  expressing  his  wishes  and 
Intentions.  What,  then,  could  be  more  rea- 
sonaUe  or  natural  for  him,  under  such  cir- 
cumstances, than  to  refer  to  the  110  feet  in 
question  as  property  which  he  held  Jointly 
with  his  aunts.  It  was  in  that  way  that  he 
had  held  it  with  his  mother;  and  his  atmts, 
under  her  will,  had  succeeded,  not  as  joint 
owners  In  the  fee,  but  to  a  Joint  Interest  with 
him  In  the  income  arising  therefrom.  And, 
as  a  further  Illustration  in  support  of  this 
view,  it  Is  evident  from  his  language  that  he 
understood  that  he  held  the  whole  of  the 
property  In  the  block  »mder  different  condi- 
tions; and,  acting  up<Hi  this  understanding, 
he  makes  a  significant  dIstUictlon  between 
holding  and  owning.  To  his  annts  he  devises 
"all  real  property  which  I  hold  jointly  with 
them."  To  Mrs.  Kinsey  he  devises  "all  that 
property  which  is  owned  by  me  In  tlie  block" 
bounded  as  described,  "excepting  therefrom 
T^.no.14— 48 


that  portion  thereof  whldi  I  hold  Jointly  with 
Betsey  Frances  Mathewson  and  Polly  Bar- 
ton, and  which  has  hereinbefore  been  be- 
queathed to  them."    It  would  Indeed  he  a 
strained  and  unnatural  construction,  and  one 
totally  at  variance  with  the  Intentions  of  the 
testator,  as  plainly  expressed  by  the  forego- 
I  Ing  inngunge  of  his  will,  to  hold  that  he  to- 
tended,  by  the  third  clause  thereof,  to  devise 
to  Mrs.  Kinsey  all  of  his  Interest  in  the  block 
therein  described.    But  it  is  claimed  that,  as 
the  aunts  died  t>efore  the  testator,  they  could 
not  have  held  jointly  with  him  at  the  time  of 
his  death,  and  that  It  therefore  follows  that 
Mrs.  Kinsey  takes  all  the  property  owned 
by  him  at  the  time  of  his  death,  because 
j  there  was  no  person  living  and  nothing  to 
which  the  said  ex<%ption  was  applicable.  It 
I  was  manifestly  his  intention  to  exclude  from 
the  Kinsey  devise  the  110  feet  In  question. 
I  He  survived  his  aunts,  who  were  the  resldu- 
I  ary  legatees  and  devisees  under  his  will, 
I  having  died  one  we^  after  the  death  of 
the  surviving  aunt   But  he  bad  provided 
for  Just  such  a  failure  of  the  devise  to  his 
aunto  by  directing  that  in  the  event  of  th^ 
death  before  Ills  own  the  property  devised 
to  them  tlhould  be  sold  at  puUlc  auction  to 
the  hlj^est  bidder,  and  tiie  proceeds  of  such 
sale  be  equally  distributed  among  the  differ- 
ent orphan  asylums  ot  the  dty  and  county  of 
San  Francisco,  ^e  devise,  to  Mrs.  Klns^  is 
I  a  qiedflc  devise,  and  was  dearly  'Intended 
I  to  operate  on  Uie  88  &-12  feet  referred  to, 
I  and  no  more;  and  that  the  testator  manlfea^ 
ly  intended  to,  and  did,  except  ftom  the  de- 
vise the  110  feet  in  question,  whlcb,  1^  danse 
2,  he  had  devised  to  his  aunts."   From  these 
views  it  necessarily  follows  that  the  judg- 
ment and  order  of  the  court  below  should  be 
affirmed,  and  It  is  so  ordered. 

We  ooncur:    HcFARIiAND,  J.;  PATER- 
SON,  J.;  OABODTTS,  jr.;  DB  HAVBN,  J. 


(99  Cal.  17) 

CONLIN  V.  BOARD  OF  SUP'RS  OF  CITY 
AND  COUNTY  OF  SAN  FltANClSCO. 
(No.  15,093.) 

(Supreme  Goort  of  California.    July  21.  1893.) 

COKSnTDTIONAL  Law— SPEOIAL  AOTB  VOB  SbUEF 

OP  ISDivrnoALS. 
By  Sp.  Act  1891.  (St.  p.  513,)  the  board 
of  supervisors  of  San  Francisco  is  directed  to 
pay  one  C.  a  certain  sum.  as  the  amount  unpaid 
on  contracts  for  improveinent  of  public  streets, 
"for  which  •  •  ♦  he  has  not  been  able  to 
obtain  compensation  according  to  the  mode  and 
procedure  in  such  cases  made  and  provided  by 
statute,"  etc.  Held  that,  as  the  courts  take 
judiinai  notice  of  the  fact  that,  under  statutory 
requirements,  all  contracts  for  improvement  of 
streets  in  San  Francisco  contain  the  expr«^ 
condition  that  In  no  case  will  that  municipality 
be  liable  for  any  portion  of  the  expenses  of 
such  work,  or  for  any  delinquency  of  persons  or 

Property  assessed  therefor,  the  act  ^ows  on  its 
nee  to  be  a  "gift"  of  public  money  to  an  Indi- 
vidual, witliin  the  inhibition  of  Const  art.  4, 
I  31,  and  hmce  is  void. 
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In  bank.  Appeal  from  saperlor  court, 
dty  and  county  ot  San  Frandsco;  J.  G.  B. 
Hebbard,  Judge. 

AcUon  by  John  J.  Conlln  against  the  bMird 
of  supervisors  of  the  dty  and  county  of 
San  Francisco  for  a  mandate  directing  de- 
fendant to  allow  a  certain  claim.  FlalntUE 
had  Jodgmoit,  and  def«idants  appeaL  Be- 
Tcrsed. 

John  H.  Durst  and  Dom  &  Dom,  for  ap- 
pdlanta.   Mich  Mullanr»  for  respondent. 

HARRISON,  J.  The  legislature  of  this 
state,  at  Ita  session  Ini  1891,  passed  the  fal- 
lowing act.  (St  1&81.  p.  518:)  "The  board 
of  supervisors  of  the  citj^  and  connty  of  San 
Frandsco  are  hereby  antborised  and  direct- 
ed to  ord^  paid  to  John  J,  Conlln,  or  his 
assigns  or  l^nl  represoitatlTes,  the  sum  of 
fifty-four  thousand  and  fiftem  dollars  and 
ttilrty-seren  cents,  said  amount  bdng  the 
prindpal.  together  with  all  the  Interest 
thereon,  that  remains  due  and  unpaid  to 
tiie  said  John  J.  Oonlln,  on  contracts  ent»ed 
Into  wiA  the  said  John  J.  GonUn  hy  tiie 
snpeHntendoit  of  streets  of  the  said  d^ 
and  county,  for  work  done  upon  die  public 
streets  of  said  d^  and  county,  and  for  ma- 
traW  furnished  for  the  Improronent  of  the 
said  public  streets;  tor  which  work  done 
and  material  funilahed  he  has  not  been  able 
to  obtain  compensation,  according  to  the 
mode  and  procedure  in  such  cures  made 
and  provided  tfy  statute,  by  reason  of  er- 
rors, omisidons  and  IrregnlarftleB  of  the 
mnnldpal  offlcCTs  of  the  said  eity  and  coun- 
ty. In  thdr  official  proceedings  concerning 
such  work  and  materia  fui-nished."  There- 
after the  plaintiff  presented  his  demand  for 
the  said  amount  to  the  board  of  supervisors, 
and  on  the  7th  of  December,  1891,  the  board 
refused  to  allow  or  ordw  the  same  paid, 
whereupon  the  plaintiff  brou^t  this  pro- 
ceeding In  the,  superior  court  to  obtain  a 
mandate  directing  the  defendants  to  allow 
the  dalm.  The  defendants  filed  an  answer 
to  the  said  complaint.  In  which  they  set 
forth  certain  matters  alleged  to  be  the  basis 
of  the  action  of  the  legislature  In  passing 
the  act,  and  pleaded  that  by  virtue  thereof 
the  act  was  in  contravention  of  certain  pro- 
visions of  the  constitution.  The  plaintiff 
demurred  to  this  answer,  but  the  court  over- 
ruled bis  demurrer,  and  made  findings  of 
fact  upon  the  issues  presented  by  the  an- 
swer, but  in  its  condusions  of  law  held 
that  the  validity  of  the  act  must  be  deter- 
mined from  its  face,  and  could  not  be  made 
to  depend  upon  matters  of  fact  not  appear- 
ing thereon. 

In  Stevenson  v.  Colgan,  91  Cal.  652,  27 
Pac.  Rep.  1089,  we  said  that  "in  passing 
upon  the  constitutionality  of  a  statute  the 
court  must  confine  itself  to  a  consideration 
of  those  matters  which  appear  upon  the  face 
of  tlie  law,  and  those  facts  of  which  it  can 
take  Judicial  notice;"  and  the  same  prlndpie 


was  repeated  in  Bourn  t.  Hart.  98  CaL  321, 
28  Paa  Rep.  951.  The  court,  in  Uie  presmt 
Instance,  followed  this  rule  In  its  condn- 
sions  of  law;  but  its  previous  action,  in 
heartng  evidence,  and  making  findings  of 
fact,  wherein  It  attempted  to  ascertain  tbe 
"errors,  fMuiSBlons,  and  irr^eularltieB  of  mn- 
nldpal officers."  whidi  in  Its  findings  It  as* 
sumed  to  be  '*ref«red  to  in  tike  act  of  the 
l^llslature  of  isai,"  was  Inconslstoit  tiiere- 
with.  It  should  have  ansbdned  the  demur- 
rer to  the  answw,  and  detennlned  the  plaln- 
tilTs  right  of  action  vrithont  comddering  the 
facts  thordn  allied.  The  authority  of  the 
legislature  to  direct  a  munldpallty  to  make 
any  i>aymatt  of  its  funds  rests  upon  the 
propositiCK)  that  these  moneys  are  public 
moneys  acquired  undo-  the  auAmity  of  the 
state  for  puWe  pivposes;  diat  as  the  mn- 
nldpallty  is  created  only  as  an  auxiliary  to 
the  legislature,  for  govemmentml  purposes, 
wlOi  a  Jurisdiction  confined  to  a  limited  pm- 
tlon  of  the  state,  it  does  not  cease  to  be 
under  the  control  of  the  Ic^iiBlatnre;  and 
that  the  legislature  has  the  same  power 
of  dlsporttlon  over  tile  puUic  mon^  in  tiie 
custody  of  the  munldpallty  that  It  has  over 
those  in  ttie  state  treasury.  In  making  aip- 
pUcatton  of  this  lolnc^le,  the  legtdatnre, 
prior  to  1879,  passed  many  acts  ot  reU^  In 
vrtildi  public  moneys  were  appropriated  to 
individuals,  whose  dalms  rested  cntiin^ 
upon  some  moral  oUigation,  whidi  eoiitd  not 
in  every  instance  be  formulated  in  convin- 
cing or  satisfturtory  terms;  and  whea  the 
constltntlmal  convwtton  met.  In  that  year. 
It  placed  a  restriction  upon  such  appropria- 
tions, by  the  provision  of  section  31.  art  4, 
of  the  constltotlon,  which  dedares  that  the 
legislature  shall  not  have  power  **to  make 
any  gift,  or  authorize  the  mailing  of  any 
gift,  of  any  public  mon^,  or  thing  of  value, 
to  any  Individual,  munldpol  or  other  corpo- 
ration whatever."  This  prohlWtlon  is,  how- 
ever, primarily  addressed  to  the  legislature; 
and  when  an  act  of  that  body  is  brouglit 
before  the  Judiciary  for  review  It  Is  not  to 
be  assumed  that  the  legislators  has  Inten- 
tionally disregarded  It,  although,  If  the  act 
Is  In  manifest'  violation  of  the  foregoing 
section,  it  must  be  declared  by  the  courts  to 
be  Invalid.  The  provision,  moreover,  is  not 
to  recdve  a  strict  and  narrow  Interpreta- 
tion, but  its  spirit,  as  as  its  language, 
is  to  be  followed,  (People  v.  Hopkins,  55 
N.  Y.  81;)  and.  In  determining  whether  a 
statote  Is  In  violation  thereof,  all  the  pro- 
visions of  the  statute,  as  well  as  those  mat- 
ters of  which  the  court  can  take  Judicial 
knowledge,  must  be  considered. 

The  "gift"  which  the  leglslatore  Is  pro- 
hibited from  making  is  not  limited  to  a  mere 
volimtary  transfer  of  personal  property, 
without  consideration,  which  the  CIvH  Code, 
8*1146,  gives  as  the  definition  of  a  "gift;" 
but  the  term,  as  used  in  the  constitution, 
Includes  all  appropriations  of  public  money, 
for  which  there  is  no  authority  or  w- 
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fbrceable  datan,  or  which  refit  upon  some 
moral  or  equitable  obUgatlon,  which,  In  the 
miud  of  a  gamrons,  or  even  a  just.  Individ- 
ual, dealing  with  hlB  own  moneys,  mU^t 
prompt  him  to  recognize  as  worthy  of  some 
reward.  The  legisdabire  is  to  be  regarded 
as  htddlng  the  public  moneys  in  trust  for 
public  purposes,  and  tUs  limitation  of  the 
constitution  is  directed  against  its  disposal 
of  these  funds  ezc^  In  accordance  with 
sudi  purposes.  All  those  moral  considera- 
tions or  demands,  resting  merely  upon  some 
equitable  consideration  or  idea  of  justice, 
which  In  an  individual,  acting  In  his  own 
rl^t,  would  be  upheld,  are  Insuffldent  as  a 
basis  tor  making  an  appropriation  of  pub- 
lic moneys.  An  appropriation  of  mon^  by 
the  legifllatnre  fbr  the  rellef'of  one  who  has 
no  legal  claim  therefor  must  be  regarded 
aa  a  "gift,"  within  the  meaning  of  that 
term,  as  used  In  this  section;  and  it  Is  none 
the  less  a  that  a  sufficient  motive  ap- 
pears for  its  appn^rlation.  if  the  motive 
does  not  rest  upon  a  TOlld  con^deratlon. 
In  Stev«ison  v.  Gtdgan,  supra,  we  said:  "By 
these  proTlskHis  of  tbe  consUtution  there  is 
denied  to  the  legislature  the  right  to  make 
direct  appropriations  to  indtvlduala,  from 
general  constderattons  of  durity  or  grati- 
tude, or  because  of  Botae  supposed  moral 
oUlgalion  resting  upon  tlie  pet^ile  of  the 
state,  and  such  as.a  just  and  generous  man, 
although  under  no  legal  liability  so  to  do, 
might  be  willing  to  recognize  In  his  dealings 
with  otbers."  And  wo  also  said  in  Boom 
V.  Hart,  supra:  "A  le^latlve  appropriation 
made  to  an  individual  In  payment  of  a  claim 
for  damages  on  account  of  personal  injuries 
sustained  by  him  while  in  Its  serrlce,  and 
for  which  the  state  is  not  responcdble,  dther 
upon  general  prlndplcs  of  law,  or  by  rea- 
son of  some  previous  statute  creating  such 
UaUUty,  is  a  gift,  within  the  meaning  of 
the  constitution."  The  act  under  consldan- 
tion  purports  to  be  for  the  "relief  of  the 
plaintiff, '  and  declares  that  the  appropria- 
tion is  made  for  the  amount  that  rranalna 
due  and  unpaid  upon  certain  contracts,  for 
which  "he  has  not  been  able  to  obtain  com- 
pensation according  to  the  mode  and  pro- 
cedure in  such  cases  made  and  provided  by 
statute;"  thus,  by  Its  own  terms,  showing 
that  there  was  no  legal  obligation  in  favor 
of  the  plaintiff.  The  act  also  assigns  the 
"errors,  omissions,  and  irregularities  of  mu- 
nicipal officers  of  said  city  and  coimty  in 
thrfr  official  proceedings  concerning  such 
work  and  material  furnished"  as  the  reason 
why  the  plaintiff  has  not  been  able  to  ob- 
tain compensation  for  the  work  done  by 
him,  thus  cleariy  pointing  out  the  cause,  as 
well  as  the  fact,  of  there  being  no  obliga- 
tion In  bis  favor. 

As  we  take  judldal  notice  of  the  statutes 
under  which  any  improvements  of  streets  In 
the  dty  and  county  of  San  Francisco  have 
been  made,  we  know  that  each  of  the  con- 
tracts uttd»  which  the  plaintiff  did  any 


yroA  or  fonUshed  any  material  for  t3ie  Im- 
provemmt  of  those  streets  contained  an  ex- 
press condition  that  in  no  case  would  the 
dty  and  county  o£  San  Frandsco  be  liable 
for  any  portion  a£  the  upense  of  the  sidd 
work  or  Improvement,  or  for  any  delin- 
quency of  persona  or  property  assessed.  It 
thus  appears  that;  by  the  terms  of  the  con- 
tracts referred  to  In  the  act  as  the  basis 
ot  the  pl^titfs  rig^t  to  any  compensatiw, 
he  had  expresEdy  agreed  to  the  exemption 
of  the  dty  and  county  of  Ban  Frandsco 
from  any  UabUlty  thaenndw;  so  that  the 
effect  of  the  statute  would  be  to  give  him 
the  amount  of  money  therein  specifled,  to 
whldi,  his  own  sgreonait.  he  had 
waived  all  legal  dalm.  This  can  be  regard- 
ed in  no  other  Us^t  than  as  a  simple 
We  are  aware  that  In  Crelghton  San 
Frandsco^  42  CaL  440,  it  was  held  that  a 
similar  i^ovidm  In  a  contract  did  not  pre- 
vent the  le«l8latiue  firom  directing  the  mu- 
nidpality  to  make  payment  to  the  contract- 
or; but  at  that  time  thwe  was  no  constltn- 
tlonal  prohibition  against  any  dispodtlon 
whatsoever  tbat  the  legislature  might  make 
of  public  UHmeys  after  they  had  been 
l»ouf^t  into  the  public  treasury.  It  was 
tor  the  v^  purpose  of  preventing  sndi  dls- 
po^tlon  that  the  provldons  of  the  present 
constitution  w»e  Inserted,  and  consequently 
the  Case  of  Crelghton  has  no  authority  In 
construing  the  present  statute. 

If  the  failure  of  the  plaintiff  to  obtain 
compensation  tor  the  work  done  by  him  was 
by  reason  of  any  errors,  omissions,  and  ir- 
regularities of  the  munldpal  officers,  which 
prevented  them  from  having  any  Jurisdic- 
tion to  order  the  work  done,  or  rendered 
his  contract  Invalid,  these  were  mattns 
which  were  opea  to  the  plaintiff,  and  could 
have  been  ascertained  by  him  before  en- 
tering Into  the  c<mtract  If.  however,  they 
arose  snbsequmt  to  his  entering  into  a  valid 
contract,  the  statutes  by  virtue  of  which 
the  contract  was  made  gave  Mm  the  right 
to  have  such  errors,  omissions,  and  irregu- 
larities corrected,  upon  an  appeal  to  the 
board  of  supervisors,  and  if  he  failed  to 
seek  redress  in  this  mode  his  loss  of  com- 
pensation arose  from  his  own  neglect  In 
either  case  the  act  of  the  legislature  is  an 
attempt  to  appropriate  public  moneys  for 
purposes  for  which  there  was  no  legal  claim 
or  obligation.  The  moral  claim,  which,  it 
Is  alleged,  arose  from  tiie  fact  that  the  city 
had  enjoyed  the  advantage  of  the  work,  is, 
as  we  have  seen,  insuffldent  to  support  the 
act  In  McBean  v.  City  of  San  Bernardino, 
96  Cal.  183,  31  Pac.  Rep.  49,  a  sewer  had 
been  constructed  under  a  contract  with  the 
city  of  San  Bernardino,  which  contained  a 
dause  exempting  it  from  liability,  similar 
to  that  in  the  contracts  entered  into  by  the 
plaintiff  herein,  and  after  the  completion 
and  acceptance  of  the  sewer  the  dty  passed 
a  resolution  authorizing  the  payment  of  a 
portion  of  the  cost  of  Its  construction  out 
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of  tbe  funds  of  the  mtinldpality.  In  an  ac- 
tion to  recover  tbls  amount  it  was  held  that 
inasmuch  as,  by  reason  of  this  ezaiq^tlon, 
there  bad  never  been  any  UaWUty  for  the 
work  on  the  port  of  the  city,  the  rcaolutirai 
to  pay  the  amount  was  without  any  con^d- 
eration  to  support  It,  and  tliat,  althou^  the 
dty  had  received  the  actual  benefit  of  the 
work,  this  did  not  create  even  a  moral  ob- 
ligation to  pay  for  its  cost  One  of  the  rea- 
sons asrigned  for  this  condadon  was  that 
dtles  are  creatures  of  law,  with  powers  de- 
fined by  law,  and  that  persons  dealing  with 
fliem  are  ctiargenble  witti  notice^  not  only 
of  the  extent  of  tbeir  power,  but  also  ot  the 
mode  In  which  their  power  may  be  exer- 
cised. The  principles  declared  In  that  case 
are  controUlng  in  this.  The  conetltution 
tnakes  the  same  Inhibition  on  an  appropria- 
tion of  public  moneys  by  the  legislature, 
without  any  consideration,  that  exists 
against  a  similar  appropriation  by  a  munici- 
pality. The  legislature  has  no  more  right  to 
direct  a  municipality  to  give  away  the  pub- 
lic moneys  In  Its  treasury  than  had  the  mu- 
nidpallty  without  such  direction.  We  hold, 
ttierefore,  that  the  act  in  question  violates 
the  provisions  of  .the  foregoing  section  of 
the  constitution,  ond  is  therefore  Invalid, 
and  for  this  reason  the  Judgmoit  is  re- 
versed. 

We  concur:  BEATTT,  0.  X;  McFAR- 
LAND,  J.;  GAROUTTB,  J.;  PATEHSON, 
J.;  DB  HATCN,  J. 


m  CA  642} 

CLARKB  T.  BAIRD.  (No.  14,031.) 
(Supreme  Court  of  California.  July  11.  1893.) 
JuTOMitiiT  BT  Dmault— Vacation— INTKBVES- 

TIOH. 

A  default  judgment  ordering  defendant 
to  "dtaclose  to  plaiDtitE  the  kind  and  quality 
and  quantity  of  the  securities  held  by  him 
through  his  dealinga  as  broker  for  W.,  the 
dau^ter  of  C,  deceased,  ctmcemlng  the  mon- 
ey appropriated  by  said  W.  of  the  estnte  of 
said  C.,  and  the  Investments  In  which  the 
said  money  and  the  proceeds  thereof  has  been 
placed."  was  properly  vacated  to  permit  W. 
to  file  a  complaint  in  intervention,  as  such 
Judgment  was  merely  ioteriocntory,  and  could 
not  he  made  final  witiiout  the  presence  of 
W.  as  a  party. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;  J.  V.  Coffey,  Judge. 

Action  by  Johanna  F.  Clarke,  administra- 
trix of  the  estate  of  Margaret  Clarice,  de- 
ceased, against  Andrew  Balrd.  There  was 
Judgment  for  plaintiff  by  default.  From 
an  order  vacating  such  judgment,  and  grant- 
ing leave  to  Hannah  WIttram  to  file  a  com- 
plaint in  intervention,  plaintiff  appeals.  Af- 
firmed. 

Alfred  Clarke,  for  appellant  Cha&  F. 
Hanlon,  f6r  respondent 

HATNES,  C.  Defendant  Balrd.  having 
failed  to  plead  to  the  complaint,  his  default 


was  entered,  and  thereupon  the  following 
Judgmoit  or  order  was  made  and  entered 
on  Noronbw  28,  1881:  "Now,  on  the  appli- 
cation of  the  plalntlfr,  it  is  ordered  that 
plalntifC  have  Judgment  against  tbe  defend- 
ant, tliat  the  defendant  disclose  to  tbe 
plaintiff  the  kind  and  qnallty  and  quantity 
of  the  securities  held  by  him  through  his 
dealings  as  a  Inroker  for  Mrs.  Hannah  mt- 
tram,  the  daughter  of  Mrs.  Margaret  Glaiic^ 
deceased,  concerning  the  mon^  appropri- 
ated by  said  Hannah  Wittram  of  the  estate 
of  said  Margaret  Clarke,  deceased,  and  ttie 
investments  In  which  the  said  money  and 
tbe  proceeds  thereof  has  been  placed,  and 
that  the  defendant  accomit  to  the  plain  tiff 
for  the  whole  and  every  part  thereof*  and 
that  plaintiff  have  judgment  for  said  prop- 
erty and  the  whole  and  every  part  thereof, 
and  for  damages^  In  addition  thereto,  equal 
to  the  value  of  said  property,  as  required  by 
section  1460  of  the  Code  of  ClvU  Procedure.'* 
On  December  24,  1891.  upon  an  affidavit 
filed  by  the  attorn^  of  Hannah  Wlttiam, 
the  court  made  an  order  vacating  the  de- 
fault of  the  defendant  Balrd,  and  granting 
leave  to  Hannah  Wittram  to  file  h^  com- 
plaint in  intervention,  which  complaint,  tine 
order  redted.  was  attached  thereto,  and 
from  this  order  the  plaintiff  appeals. 

The  complaint  in  the  action  against  Balrd 
is  not  contained  in  the  record,  but  tlie  Judg- 
ment suffldently  discloses  its  diaracter. 
The  Jtidgment  however,  is  not  a  final  Jndg- 
mmt,  but  an  inteilocutoty  one,  ordering  an 
accounting.  It  did  not  find  that  he  was  In- 
debted to  the  estate  of  Mrs.  Claire,  Imt  or- 
dered that  be  disclose  the  kind,  quality,  and 
quantity  of  securities  held  by  him  throui^ 
his  dealings  with  Mrs.  Wittram,  "concern- 
ing the  money  appropriated  by  said  Hannah 
Wittram  of  the  estate  of  Margaret  Clarke, 
deceased,  •  *  •  and  that  defendant  ac- 
count to  the  plaintiff  for  the  whole  and  every 
part  thereof."  No  final  Judgment  could  have 
been  properly  entered  against  the  defend- 
ant without  further  proceedings.  It  dis- 
closed, however,  that  whatever  securities  tbe 
defendant  had  in  his  poesesdtm  he  recd^ed 
from  Hannah  Wittram,  and  no  final  judgment 
or  order  for  tho  surrender  of  such  sec url ties, 
or  moneys  arising  therefrom,  to  tbe  plain- 
tiff, could  properly  be  made  without  the 
presence  of  Hannah  Wittram  as  a  party. 
What  the  plaintiff  expected  to  accomplish 
by  the  proceeding  without  making  her  a 
party  It  Is  difficult  to  concdve.  The  order 
was  Improvidently  made,  and  was  properly 
vacated  upon  the  Interest  of  Mrs.  Wittram 
being  called  to  the  attention  of  the  court 

The  objection  that  an  intervention  cannot 
be  permitted  after  final  judgment  has  no 
application  here.  Ftnol  Judgment  could  not 
have  been  had  In  the  action  without  her 
presence,  and  the  plaintiff  might  propetly 
have  been  ordered  to  make  her  a  defendant 
Besides,  the  so-called  "judgment"  was  va- 
cated, and  the  case  stood  as  though  no  Jud|^ 
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ment  had  erer  been  catered  at  flie  time  her 
complaint  In  Intervention  was  filed.  No 
affidavit  of  meilts  was  required.  Snffidoit 
appeared  upon  tlie  face  of  the  order  vacat- 
ed to  require  its  vacation,  and  to  abow  tbat 
Mrs.  Wlttram's  Intervention  was  proper. 
Tbe  order  appealed  from  should  tw  affirmed. 

We  concnr:  TBMPLB,  C;  BBLOHBBt  O. 

PER  CURIAM.  For  the  reasons  g^ven  in 
the  foregoing  opinion,  the  ordw  appealed 
from  Is  affirmed. 


(98  Cal.  «tl) 

MALLORT  T.  THOMAS.  (No.  10,041.) 
(Supreme  Court  of  California.  Julr  12,  1S88.) 
Trespass —Co3fn.AixT^uVFiciB!fCT. 
A  complaint  in  an  action  for  a  trespass 
DpOQ  premises  occnpied  bj  plaintiff,  resniting, 
as  alleged,  In  the  destructicm  of  her  property 
and  badness,  and  cao^ng  her  mental  and  phy- 
Bical  diMress,  whlcli  does  not  aver  the  value  of 
the  property  destroyed,  and  the  amount  of 
damage  to  tier  premises  and  hnslnesB,  la  bad 
on  demurrer. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  John  Ellsworth, 
Judee. 

Action  by  K.  S.  Mallory  against  3.  H. 
Thomas.  From  a  judgment  tor  plaintiff,  dfr 
ffendant  appeals.  Reversed. 

Fred  I*.  Button,  for  appellant  J.  P.  Mo> 
Blroy  and  J.  H.  Lncas,  for  respoi^ent 

HARRISON,  J.  The  philntlff  brought  this 
action  to  recover  damages  for  an  alleged 
trespass  and  destruction  of  certain  property, 
and  set  forth  In  her  complaint  the  trespass 
of  the  defendant  In  entering  upon  her  prem- 
ises, charging  that  tbe  defendant  "tore  down 
the  celling  overhead,  a  partition  wall,  the 
plastering  on  the  fnmt  of  said  building,  and 
caused  great  damage  to  plalntltT's  goods  and 
business,  and  rendered  said  premises  unfit 
for  the  uses  and  purposes  of  plaintiff's  busi- 
ness, and  thereby  broke  up  and  destroyed 
said  buiUness  of  plaintiff;"  and  also  allegbig 
that  the  same  was  done  in  a  threatening 
and  terrorizing  manner,  so  that  she  suffered 
great  mental  and  physical  distress,  and  that 
she  was  damaged  thereby  In  the  sum  of 
$5,000.  The  defendant  demmred  to  the 
complaint,  upon  the  ground  of  its  imcertaln- 
ty,  setting  forth  the  particulars  thereof. 
His  demurrer  was  overruled,  and,  upon  the 
trial.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendant  has  ap- 
pealed. 

In  many  states  uncertainty  la  not  a 
ground-  of  demurrer,  the  remedy  being  by 
motion  to  make  the  pleading  more  certain; 
but  in  this  state  the  Code  of  Civil  Proced- 
ure (section  430)  permits  a  demurrer  upon 
this  ground,  and,  if  such  demurrer  is  Im- 
properly ovemiled,  the  reversal  of  a  judg- 
ment entered  upon  the  complaint  must  fol- 
low. See  Reynolds  v.  Lincoln,  71  Cal.  100, 


9  Fae.  Rep.  119,  and  12  Pac.  Rep.  4tt.  la 
an  action  for  damages  resulthig  from  the 
destruction  of  property,  the  pleader  should 
oyer  the  value  of  the  pn^er^  alleged  to 
have  beoi  destroyed,  as  that  Is  an  essmtlal 
element  In  determining  the  amount  of  bis 
damage;  and  If,  In  addition  thereto,  he  has 
sustalneid  any  special  damtfges,  the  amount 
of  such  special  damages,  as  well  as  the  cir- 
cumstances Justl^ng  th^  recovery,  diould. 
be  alleged,  the  rule  on  ttls  point  being  ttiat 
only  such  damages  as  are  the  natural  conse- 
quences of  the  act  which  constitutes  his  right 
of  recov«7  oau  be  recovered  without  q»eclal 
averment,  and  whenever  the  special  dam- 
ages which  the  plaintiff  seeks  to  recover  do 
not  all  flow  from  the  uune  fticts,  hut  depend 
npon  the  proof  of  different  drcnmstances, 
the  grounds  for  eadi  dalm  of  special  damage 
should  be  alleged.  In  the  present  case  the 
plaintiff  should  have  alleged  the  v^ue  of  the 
prcq^erty  destroyed,  the  amount  ot  damage 
done  to  the  premises  occupied  by  her,  and 
the  damages  sustained  by  tbe  Injury  to  her 
business.  Eadi  fif  these  tiemmts  ccmstltut- 
ed  a  distinct  portion  of  the  plaintiff's  dalm, 
and  was  capable  of  exact  statement,  and  the 
defendant  had  the  ri^t  to  be  Informed  of 
the  amotmt  of  the  claim  for  each,  so  tbat  he 
mi^t  be  prepared  with  ^idrace  at  the  trial 
to  meet  the  dalm.  He  might  be  willing  to 
concede  the  amount  claimed  for  each,  and 
Umit  his  defense  to  the  claim  for  punitory 
damagea  In  Orandona  v.  Lovdal,  70  CaL 
161,  11  Pac  Rep.  623.  the  plaintiff  alleged 
that  the  act  of  the  defmdant  In  allowing  cer- 
tain trees  to  grow  near  the  boundary  of  his 
land  had  caused  him  damage  by  lessening 
the  value  of  the  land,  and  by  reason  of  their 
shade  and  the  leaves  falling  therefrom  upon 
hls'land,  and  It  was  held  that  the  complaint 
was  ambiguous  and  uncertain,  because  It  did 
not  state  the  amount  of  damage  resulting 
from  either  the  shade,  the  falUng  leaves,  or 
the  decrease  In  tbe  value  of  the  land. 

Tbe  demurrer  to  the  complaint  should 
have  been  sustained,  and  the  judgment  ot 
the  court  below  Is  reversed. 

We  concur:  OAROUTTB,  J.;  PATBB- 
SON,  J. 


(U  CaL  8S) 

NAFTZGEB  v.  GREGG  et  aL  (No.  14.705.) 
SAME  V.  MONTAGUE  et  aL  (No.  14,704.) 
(Supreme  Court  of  California.   July  21,  1893.) 

Action  on  Note — UstsKss  —  Scvficisnot  or 
Finding —EviDBKCB  op  Bab — CoMpstBUOT  or 

APPKiXABLE  JUDOHENT, 

1.  In  an  action  on  notes  made  by  defend- 
ants, the  answer  alleged  that  the  notes  were 
given  fOT  the  deferred  payments  for  land  pur- 
chased of  plaintiff  on  a  contract  by  whit^  it 
was  agreed  that,  if  defendants  failed  to  comply 
with  tne  terms  thereof,  plaintiff  would  be  re- 
leased from  all  obligations  to  convey  the  land 
to  them,  and  that  plaintiff  has  not  executed  to 
defendauts  the  deed  of  the  land.  Held,  that 
the  answer  constitutes  a  complete  defoise  to 
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the  action,  and  ^6  flndlnv  of  fact  that  the 
same  is  true  is  sufficient  to  support  a  judgment 
for  defendants.    Beatty,  C.  J.,  dissenting, 

2.  Since  Code  Civil  Proc.  8  10+9,  provides 
that  an  action  ts  deemed  to  be  pending  from  the 
time  of  its  commencement  nnul  its  naal  dettf- 
mlnatioD  on  appeal,  or  nntil  the  time  for  appeal 
has  passed,  an  appealable  Jndgiqeat  is  not  ad- 
missible in  eridence  as  a  bar  to  a  subsequent 
action.  Harrison  and  Paterson,  JJ.,  dissenting, 
on  the  ground  that  such  jadgment  is  oompetenf; 
and  admissible  on  a  pica  tn  t>ar,  but  does  not 
of  itself  constitute  a  oar. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  county;  John  L.  Campbell,  Judge. 

Action  by  A.  H.  Naftzger  against  Frank 
W.  Gregg,  S.  S.  Patton,  and  W.  f".  Montague. 
Defendants  hod  judgment,  and  plaintiff  ap- 
peals. Affirmed. 

Action  by  A  H.  Naf  tzger  against  W.  F.Moo- 
tague,  Frank  W.  Gregg,  and  S.  S.  Patton. 
Defendants  had  judgment,  and  plalntiH  ap- 
peals. Keverscd. 

E.  B.  Stanton  and  Chapman  St  H^kdrick, 
for  appellant  Ooodc^  &  iitintyn,  tor  re- 
8pond»t& 

PER  CUBIAM.  The  aboTC-eptltled  causes, 
between  the  same  parties,  and  relating  to 
the  same  subject-matter,  will  be  considered 
together,  for  convenience,  if  not  of  necessity. 
As  No.  14,705  waa  first  tried,  it  will  be  first 
stated:  It  is  an  action  upon  two  promissory 
notes,  and  made  by  the  defendants,  each  for 
$2,500,  dated  September  8,  1SS7,  one  payable 
one  year,  and  the  other  two  years,  after  date. 
It  was  commenced  March  10, 1890.  The  com- 
plaint Is  in  two  counts,  in  the  usual  form, 
and  Is  on  Its  face  sufficient  The  answer  of 
the  defendants  expressly  admits  each  and 
every  allegation  of  the  oMuplalnt  but  al- 
leges that  there  was  ho  consideration  for 
said  notes,  or  either  of  them,  other  than  a 
written  contract  of  even  date  with  the  notes, 
whereby  the  plointlCC  agreed  to  sell  and  con- 
vey to  the  defendants,  and  the  defendants 
agreed  to  buy  from  plaintiff,  a  certain  lot  or 
parcel  of  land,  and  to  pay  therefor  $7,000,— 
$2,000  upon  the  execution  of  the  contract 
$2,500  In  one  year,  and  $2,500  in  two  years, 
from  date  of  contract;  the  deferred  pay- 
ments being  evidenced  by  the  two  notes  de- 
scribed In  the  eouiplaint  A  copy  of  the 
contract  is  exhibited  as  a  part  of  the  answer, 
and  contains  the  following:  "In  the  event 
of  a  failure  to  comply  with  the  terms  hereof 
l)y  the  said  parties  of  the  second  part,  [de- 
fendants.] the  said  party  of  the  first  part 
stmU  be  released  from  all  obligations,  In  law 
or  equity,  to  convey  said  property,  and  said 
parties  of  the  second  part  shall  forfeit  aU 
right  thereto;  and  the  said  party  of  the  first 
part  on  recdvlng  such  payments  at  the  time 
and  In  the  manner  above  mentioned,  agrees 
to  execute  and  deliver  to  the  parties  of  the 
second  part,  or  to  thdr  assigns,  a  good  and 
sufficiott  deed,  c(mv^dng  said  land  free  and 
dear  of  all  hummbrances  made,  dime,  or 
mltMed  by  the  said  party  of  the  first  part; 
*   *   *   and  tiiat  time  is  ot  ttie  essence  of 


this  onitraot'*  oau  answer  farther  alleges 
that  the  defendants  paid  $2,000  at  the  time 
the  cMitract  waa  executed,  and  that  "the 
plalntlir  haa  not  executed  to  the  defendant* 
the  deed  provided  for  In  said  oontraet;  or 
any  deed  of  conv^ance  of  said  land,  or  any 
port  thereof."  The  court  found  as  facts  Ihe 
exeouU<Mi  of  the  otmtract;  that  defendants 
paid  thereon,  at  the  time  it  was  executed* 
$2,000;  that  the  notes  In  suit  were  given  at 
the  same  time,  as  a  part  of  the  same  tranaao* 
tlon;  and  that  "the  {dalntUE  has  not  exe-. 
Guted  to  the  defendants  the  deed  provided 
for  in  said  contract,  or  any  deed  of  cim- 
veyance  (tf  said  land,  or  any  part  thereof,"— 
and,  as  omidusiona  of  law,  fOund  "that  the 
plaintiff  is  not  entitled  to  any  rdief  in  this 
action,"  and  "that  the  defendants  are  en- 
titled to  jud^^t  against  the  plalnUfl  for 
their  costs,"  and  rendered  judgment  accord- 
ingly on  July  29, 1890.  The  plaiuUCr  ^pealed 
from  this  Judgment  on  Jtily  Q,  1891,  npon  the 
Judgment  roll,  without  a  bill  of  exceptions. 

Na  14.704  is  an  acti<Mi.  commenced  Oc- 
tober 11, 1890,  upon  the  same  two  promissory 
notes,  to  recover  the  amount  alleged  to  be 
due  thereon,  and  to  enforce  the  vendor's 
lien  upon  the  lot  described  In  the  oontrojct 
of  sale.  The  complaint  differs  from  that  In 
the  former  action  (No.  14.705)  only  In  that 
It  sets  out  the  contract  of  sale,  alleges  that 
the  notes  were  made  to  secure  the  unpaid 
purchase  money,  and  "that  after  the  ma- 
turity of  said  promissory  notes,  and  before 
the  commencement  of  this  action,  the  plain- 
tiff tendered  to  said  defendants  a  good  and 
sufficient  deed,  conveying  to  the  d^endants 
the  said  premises  described  In  the  said  agree- 
ment, free  and  clear  of  all  incumbrances 
made,  done,  or  suffered  by  the  plaintiff, 
•  •  *  and  at  the  same  time  demanded  of 
said  defendants  payment  of  the  said  promis- 
sory notes,  but  that  said  defendants  then 
refused,  and  ever  sbice  liave  refused,  to  ac- 
cept the  said  deed,  and  then  refused,  and 
ever  since  have  refused,  to  pay  the  said 
promissory  notes,  or  any  part  thereof,  and 
"that  at  the  time  of  the  maturity  of  said 
promissory  notes  the  plaintiff  was,  and  ever 
since  has  been,  and  still  Is,  ready,  willing, 
and  able  to  carry  out  and  perform  his  said 
agreement  on  his  part,  and  to  deliver  to  said 
defendants  a  good  and  sufficit'iit  deed,  con- 
veying said  premises  to  said  defendants  free 
and  clear  of  all  incumbrances  made,  done,  or 
suffered  by  the  plaintiff,  and  he  hereby  of- 
fers to  deliver  such  deed  upon  payment  of 
sold  notes."  In  thdr  answer  to  this  oom- 
phUnt  the  defendants  "admit  eadi  and  every 
averment  thereof,  except  ttiat  as  to  the 
averni«it  that  the  pialntlfl  waa  and,  is  the 
own«'  of  the  land  described  bi  said  amoided 
complaint  these  defendants  ore  not  snffldent- 
ly  Informed  to  enable  them  to  answer  the 
same,  and  therefwe  they  deny  that  the  ^ain- 
tiff  was  at  any  of  Oie  times  mentiimed  In  the 
complaint  or  that  he  now  Is,  tlae  owner  of 
said  hind,  or  able  to  convey  a  good  title  there- 
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to  to  defnidants."  For  a  further  answer 
thej  pleaded  the  former  Judgioent  In  the 
abore-entltled  cause.  No.  14,705,  as  a  bar  to 
tills  action.  The  plaintiff  demurred  to  each 
bnuich  of  the  answer  on  the  ground  that  It 
stated  no  def^ise.  The  demurrer  was  oTer- 
xoled,  and  the  cause  was  tried  by  the  court 
The  court  found  as  facts  that  the  form^ 
action  was  between  the  same  parties,  and  for 
the  Same  oause,  and  that  it  was  ther^  ad- 
judged and  determined  that  the  ar^rments  of 
the  answer  ther^  were  true,  that  tlie  plain- 
tiff had  failed  to  perform  said  contract  of 
sale  oo  his  part,  and  that  he  was  not  entitled 
to  any  reUef  against  the  defendants  on  ac- 
count of  said  notes,  or  the  purchase  price  of 
said  land,  and,  as  a  conclusion  of  law,  foond 
that  by  the  Judgment  In  the  former  action 
the  plaintiff  is  estopped  from  maintaining  this 
aotlMi,  and  aco(a63aa^  leoAenA  final  Judg- 
ment in  fftTor  of  defendants  un  July  7,  1891. 
From  this  judgment,  plxilntlff  appealed  on 
July  9.  1891.  upon  the  judgment  roll,  con- 
taining a  blU  of  ezcepUons. 

1.  On  the  appeal  from  t2ie  tamer  Judg- 
ment (No.  14,706)  the  tti^ellant  ctnttaids. 
fn  Babstamee,  tiiat  no  defense  to  the  action 
was  eltSxee  i^eaded  by  defendants,  or  Anmd 
tgr  the  court,  and  that  jOalntlff  was  eati' 
fled  to' judgment  iqmki  the  pleadings  and 
flndlttgB  of  fact  It  ts  tme  tliat  the  wer- 
ment  in  tiie  answer  that  the  plaintiff  had 
not  executed  to  defendants  the  deed  pro- 
vided for  in  the  contract,  and  12ie  finding  of 
the  court  that  this  averment  was  true,  were 
entlrdy  Immaterial,  since  the  plaintiff  was 
under  no  obligation  to  execute  the  deed  un- 
til the  purchase  money  was  tendered  or  paid, 
jmd  could  not  be  pat  In  d^ult  without  a 
tender  of  the  pnrdiase  money  by  the  de- 
fendants. Engiander  v.  Rogers,  41  OaL  420; 
Newton  t.  Hall,  90  CaL  487,  27  Pac.  Rep. 
429.  Bat  ibs  setting  oat  of  the  contract, 
«nd  the  avermoit  that  the  ezecutioa  ot  the 
contract  and  the  maktng  of  the  notes  were 
parts  of  tlie  same  transacti<m.  and  that  the 
contract  was  the  only  consideration  for  the 
notes,  were  nuUnial,  dnce  it  thereby  ap- 
peared Uiat  "the  coveaants  of  the  vendor 
and  vendee  were  mutual  and  dependent,  and 
neither  could  pat  the  other  In  defftalt  except 
by  tendering  a  performance  on  bis  own  part, 
ooIesB  the  other  party  either  waived  the 
tender,  or  by  his  conduct  roidered  it  unnec- 
essary." Englander  v.  Rogers,  supra.  And 
also  tliat  the  complaint  was  defective  In 
that  it  did  not  set  out  the  contract  of  sale, 
nor  aver  that  plaintiff  had  tendered  to  de- 
fendants a.  deed  of  the  land.  The  averment 
of  this  new  matter  In  the  answer  was  a  com- 
plete defMise  to  the  prima  tecie  cause  of 
action  stated  In  the  complaint,  and  the  find- 
ing by  the  court  that  this  new  matter  was 
true  supportH  the  Judgment,  It  may  be 
^at  the  plaintiff  might  have  obtained  leave 
to  amend  his  complaint  by  adding  the  aver- 
ment that  he  had  tendered  a  deed-  before  the 
commencement  of  the  action,  if  the.  fact  bad 


been  so.  But  for  some  reason,  which  does 
not  appear,  he  did  not  so  amend  his  •com- 
plaint There  was  no  averm«it  In  the  plead- 
ing of  either  party,  and  consequently  no 
finding,  as  to  whetiier  or  not  the  plaintiff 
had  tendered  a  deed,  yet  facts  were  plead- 
ed by  d^endants,  and  found  by  the  court 
from  which  It  resulted,  as  a  legal  conclu- 
sion, that  the  plaintiff  had  no  cause  of  ac- 
tion. The  plaintiff  had  failed  to  set  forth 
that  part  of  the  contract  which  required  him 
to  tender  a  deed  as  a  necessary  condltJim  of 
his  ri^t  to  recover  on  his  notes,  and  also 
failed  to  state  that  he  had  performed  that 
condition;  and  the  new  matter  stated  In 
the  answer  only  partially  supplied  the  defl- 
<deni7,  as  it  contained  nothing  in  req>ect 
to  a  tender  of  the  deed.  It  devolved  upon 
the  plaintiff  to  allege  and  prove  that  he  bad 
tendered  a  deed;  otherwise^  tt  did  not  ap- 
pear that  the  def«idant8  were  in  default 
The  aathfwltleB,  In  additloa  to  those  atrnve 
dted,  which  warrant  this  conclusion,  are 
numerous,  and  a  large  collection  of  them 
may  lie  found  In  2  Blng.  Real  Prop.  p.  71S, 
c.  12  etseq. 

2.  On  the  appeal  from  the  sobseavesit 
ja(^:meat  (So.  14.704)  the  appellant  con- 
tends, first,  that  his  demurrer  ehoifld  have 
been  sostained  to  that  part  of  the  answer 
whidi  denies  that  plaintiff  was  the  ownw  of 
tbo  land  he  agreed  to  sell  to  defaidantsh  or  . 
able  to  conv^  a  good  title  thereto,  and 
puts  the  denial  on  the  ground  that  "these 
d^endants  are  not  soffldently  informed  to 
enable  than  to  asawa  the  same."  8ectl<m 
437,  God^  Civil  Proc.,  provides:  "If  the  de- 
feiUlant  has  no  infwmation  or  b^ef  apm 
the  mhject  sufflei^t  to  »iable  him  to  an- 
swer an  allegation  th^  complaint,  he  may 
BO  state  In  his  answer,  and  place  his  denial 
on  that  ground."  It  seems  ob^oos  that  the 
dmial  in  this  case  is  not  In  substantial  com- 
pliance with  the  Code,  dnce  It  does  not  state 
that  defoidants  have  no  belief  on  the  sub- 
ject sufficient  to  enable  them  to  answer. 
Bat  the  p(tfnt  Is  of  no  Importance,  tar  the 
reason  that  the  court  made  no  finding  upon 
the  issue  attempted  to  be  made  by  this  de- 
ntal, and  placed  Its  decision  solely  ap<m  the 
ground  that  the  former  judgment  is  a  bar 
to  this  action. 

But  it  Is  claimed  that  the  court  below 
erred  in  admitting  in  evidence,  against  plain- 
tiff's objection,  the  Judgment  In  the  formM 
action,  because  It  had  not  become  final,  with 
reference  to  the  subject-matter  thereof,  ns 
the  time  for  appeal  therdn  had  not  expired 
when  the  trial  of  this  cause  was  had.  We 
think  this  claim  should  be  sustained.  Sec- 
tion 1049  of  the  Code  of  Oivil  Procedure 
provides  that  an  action  Is  deemed  to  be 
pending  from  the  time  of  Its  commencement 
until  its  final  determination  upon  appeal, 
or  until  the  time  for  appeal  Is  passed,  un- 
less tlie  Judgment  is  sooner  satisfied.  It 
appears  that  the  Judgment  In  the  former 
action  was  0veu  and  mtercd  July  2^  1800, 
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and  that  said  action  was  stUl  peading,  within 
the  meaning  of  the  provMons  of  the  forego- 
ing aectioDf  when  this  canse  wajs  tried  in 
the  court  below,  which  the  record  shows 
was  commenced  on  Mar**  12,  1891,— more 
than  four  months  before  the  time  for  appeal 
had  passed.  It  therefore  f<^ows  that  the 
court  erred  In  admitting  In  evidence  the 
Judgm«it  roll  In  the  former  action,  against 
I^alntlff'B  objection.  In  bar  of  plainttfTs  ri«^t 
to  recoTOT  In  this  action.  Harris  t.  Bamliart, 
(CaL)  S2  Pac.  Rep.  688.  Let  ttie  former 
judgment  (Na  14,706)  be  afflrmedt  and  tba 
latter  judgment  (Na  14,704)  be  reretsed. 
and  the  cause  remanded  for  a  new  trlaL 

HARRISON,  J.  I  concnr  In  the  judgment 
In  my  oplnbm.  howerer,  the  error  of  the 
conrt  below  was  not  In  admitting  the  Judg- 
ment ToU  In  eTldeneek  but  In  determining 
that  it  constitQted  a  bar  to  the  plalnUIf's 
right  of  recorecy.  nie  ovldencd  offered— 
Ulo  Judgment  roll— vaa  leterant  to  the  is- 
■ae  presented  by  the  answer,  and  ct  a  char- 
acter competent  to  ostaUilsh  tibat  ianie.  The 
ot^ecUim.  that  It  mm  not  suffldent  in  Itself 
tor  that  pmpose  went  to  Its  weight,  and  not 
to  its  admlssllAUIy.  It  was  a  Judgmait  that 
had  been  mdered  between  the  same  par- 
ties upon  the  same  canse  of  action,  and  a 
court  of  competent  Jurisdiction;  and  unless 
It  is  to  be  held  that  a  Judgment  Is  not,  under 
any  circumstance^  admissible  In  evidence 
until  tbB  time  for  an  appeal  therefrom  lias 
expired,  the  court  property  received  It  Sec- 
tioo  1049,  Code  OItU  Proc.,  does  not  purport 
to  prescribe  a  role  of  erldmce,  but  merely 
to  determine  the  condition  of  an  action  after 
judgmrat  has  been  rendered,  and,  inferen- 
tlally,  the  effect  of  the  Judgment;  and  there 
are  many  cases  iu  which  a  Judgment  is  ad- 
missible in  evidence  at  any  time  after  its  en- 
try. The  court  could  not  anticipate  that 
this  was  all  the  evidence  to  be  given  upon 
that  issue,  and  thus  exclude  It  from  being 
condldered.  It  might  be  shown  that  there 
had  already  been  a  final  determination  upon 
appeal,  or  that  the  parties  had  consented 
that  fber&  i^ould  be  no  appeal.  When, 
however,  upon  the  submission  of  the  case, 
it  appeared  to  the  court  that  a  year  bad 
not  elapsed  since  the  entry  of  the  Juc^- 
racnt,  and  no  other  evidence  upon  that  Issue 
had  been  Introduced,  the  court  ^ould  have 
held  that  It  did  not  constitute  a  bar,  for  the 
reason  that  under  the  provisions  of  section 
1049,  Id.,  the  actimi  was  deemed  to  be  stlU 
pending. 

PATEBSON.J.  I  concnr  In  the  views  of 
Mr.  Justice  HARRISON. 

OAROUTL'ifl,  J.   I  concur. 

BEATTT.C.J.  I  dissent  I  thhik  the  Judg- 
ment in  No.  14,705  Is  erroneous,  and  should 
be  reversed.  In  the  otlier  case,  (So.  14,704,) 
I  concur  in  the  Judgment  of  revei^al. 


(99  Cal.  52: 

BERGIN  V.  HAIGHT  et  al.   (No.  14,993.) 

(Supreme  Court  of  CaUfornia.  July  21,  1803.) 

Adhixistbatob'b  Sale— When  Sbt  Asio^ 
Fraud. 

1.  Where  a  mere  volunteer  Inntitutes  pro- 
bate proeeediDgs  on  an  estate  in  wlitcli  lie  has 
no  interest,  for  the  ostensible  purpose  of  pay- 
ing tlie  debts  of  tlie  estate,  but  in  reality  to 
procure  the  sale  of  part  of  the  estate  to  him- 
self, and,  by  securing  the  appointment  of  his 
own  agent  as  administrator,  controls  tiie  pro- 
ceeding, and  accomplishes  his  ;>«rpose,  there  is 
such  fraud  as  will  entitle  an  innocent  purchas- 
er from  heirs  of  the  decedent  to  have  the  sale, 
and  the  decree  confirmatory  thereof,  set  aside. 

2.  An  action  to  quiet  the  title  of  the  prop- 
erty. Instituted  for  such  a  punwse,  is  not  a  col- 
lateral attacli  on  the  decree  confirming  the  sale. 

In  bank.  Appeal  from  superior  -  court, 
city  and  county  of  San  Francisco;  Gbarles 

W.  Slack.  Judge. 

Action  by  Thomas  I.  Bergin  against  (xcorge 
W.  Halght  and  others.  From  a  Judgment 
for  plalntlfT,  and  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal  Af- 
firmed. 

Geo.  W.  Halght  and  Bdward  W.  E.  Taylor, 
for  appellants.  Sullivan  &  SnUIvan,  tot  re- 
spondent 

PER  CURIAM.  Action  to  qolet'the  al- 
leged title  of  plalntifl  to  five  undivided 
twelfth  parts  of  a  lot  ot  land  situate  In  the 
dty  of  San  Frandaoo.  The  Judgment  of  tho 
trial  court  was  In  favor  of  the  plamtUC, 
and  the  defendants  appeal  fh>m  the  Judg- 
ment ami  from  an  order  denying  th^  mo- 
tion for  a  new  trial.  The  cause  was  tried 
by  the  court  and  findings  were  apressly 
waived.  It  appears  that  Francisco  Soto, 
who  died  Intestate  In  this  state  in  1866; 
was  seised  of  the  lot  In  question  at  the 
time  of  his  t^eath,  and  Oiat  he  left  surviving 
him  five  sisters  and  a  brother,  who  were 
his  only  h^rs  at  law.  In  March.  18«6,  two 
of  these  ^ters  conveyed  to  plaintiff  an 
tmdivlded  half  of  all  their  right  title,  and 
interest  In  said  lot  by  deed  of  grant,  bar- 
gain, and  sale,  which  was  duly  recorded 
August  10,  1870.  Thereafter,  on  April  7, 
1S(>S,  three  others  of  said  heirs  conveyed 
to  plaintiff  an  undivided  half  part  of  all 
their  ri^t  title,  and  Interest  In  said  lot, 
by  a  like  deed,  which  was  also  recorded  on 
August  10.  1870;  and  It  Is  admitted  that 
by  virtue  of  these  conveyances,  plaintiff  was 
the  owner  of  an  undivided  live-twelfths  of 
said  lot  at  the  time  of  the  commencement 
of  this  action,  unless  he  had  been  divested 
of  his  title  thereto  by  an  alleged  sale  of  the 
lot  by  order  of  the  probate  court  to  James 
Gordon,  imder  whom  the  defendant  Halght 
claims  titlo  to  the  entire  lot  It  Is  alleged 
in  the  complaint  however,  that  the  order 
of  sale,  and  the  omfirmatlon  thereof  to 
Gordon,  under  whom  defendant  claims,  were 
fraudulently  obtained,  by  collusion  of  tho 
administrator  with  Gordon  and  the  defend- 
ant Haight;  that  the  administrator  was 
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merely  the  passive  and  wtlllng  Instnimait 
of  defendant  Haight,  by  which  the  latter, 
In  fact,  administered  upon  the  estate,  and, 
through  Gordon,  became  the  purchaser  of 
the  property  at  his  own  sale  thereof. 

The  principal  point  made  by  appellants 
Is  that  the  evidence  does  not  justify  the 
finding  of  the  fraud  charged;  but,  after  a 
careful  consideration  of  the  facts  and  dr- 
cnmstonces  of  the  case,  we  cannot  say  that 
they  would  not  Justly  a  finding  that  the 
defendant  Haight  procured  the  appointment 
of  Sander,  and  employed  the  proceedings  In 
probate  for  the  purpose  of  securing  the  title 
In  himself;  that  he.  In  fact,  administered 
upon  the  estatev  and,  through  Gordon,  be- 
came a  purchaser  at  his  own  sale.  It  would 
serve  no  useful  purpose  to  detail  the  fiicts 
and  circumstances  upon  which  we  think 
an  implied  finding,  such  as  stated  above, 
luoy  be  supported.  The  court  below  saw 
and  heard  the  witnesses  and  there  b^ng, 
in  our  Judgment,  a  substantial  conflict,  up- 
on material  testimony,  tending  to  establish 
or  rebut  the  allegation  of  fraud,  its  decision 
Is  conclusive  upon  us.  Upon  the  findings 
necessarily  implied  in  the  decision  of  the 
court  below,  we  entertain  no  doubt  as  to 
the  right  of  the  plaintiff  to  the  relief  herein 
sought.  A  mere  volunteer,  who  institutes 
proceedings  in  probate  upon  an  estate  in 
which  he  has  no  interest,  and  for  the  os- 
tensible purpose  of  paying  the  debts  of  such 
estate,  but  in  fact  to  procure  a  sale  of  a 
part  of  the  estate  to  himself,  and  directs, 
controls,  and  manages  the  proceedings  in  pro- 
bate successfully  to  ^at  end,  has  no  stand- 
ing in  a  court  of  equity.  Such  a  sale  Is 
voidable,  and  will  be  set  aside  at  the  in- 
stance of  any  cme  injured  thereby. 

It  is  claimed  by  appellants  that  this  Is  a 
collateral  attack  upon  the  orders  of  the  pro- 
bate court,  and  that  since  the  record  of  the 
proceedings  show  that  the  court  had  ac- 
quired jurisdiction,  and  that  the  proceed- 
ings were  upon  their  face  regular,  the  order 
Confirming  the  sale  cannot  be  thus  attacked. 
It  is  true  the  court  did  acquire  Jurisdiction 
to  admhilster  upon  the  estate,  and  to  order 
and  confirm  the  sale  of  the  property;  but 
it  does  not  follow  therefrom  that  this  Is  a 
collateral  attack.  The  attack  is  a  direct 
attack  upon  the  sale,  on  the  ground  of  fraud, 
and  as  such  Is  authorized  by  law.  Van  Fleet, 
Gollat.  Attack,  pp.  4,  5,  15,  and  authorities 
cited.  It  is  not  every  species  of  fraud,  how- 
ever, which  may  be  the  basis  of  an  action 
to  vacate  an  order  or  Judgment.  To  bo  ac- 
tionable, as  stated  by  our  chief  justice  in 
Pico  V.  Cohn,  OX  Cal.  12S),  25  Pac.  Rep.  970, 
and  27  Pac.  Rep.  537,  it  must  be  a  "fraud  ex- 
tilnMc  or  collateral  to  the  questions  exam- 
ined and  determined  In  the  action.  •  *  ♦ 
Among  tlie  Instances  glten  in  the  books  are 
such  as  these:  Keeping  the  unsuccessful 
party  away  from  the  court  by  a  false  prom- 
ise of  a  compromise,  or  purposely  keeping 
mm  In  ignorance  of  the  suit,  or  where  an 


attorney  fraudulently  pretends  to  represent 
a  party,  and  connives  at  his  defeat,  or, 
being  regularly  employed,  corruptly  sells  out 
his  client."  The  fraud  herein  relied  upon 
fulls  within  the  principle  Illustrated  by  the 
example  stated  above,  and  certainly  within 
the  principle  underlying  many  other  cases. 
Jones  V.  Hanna,  81  CaL  507,  22  Pac.  Rep. 
883;  Johnson  v.  Waters,  111  U.  S.  607,  4 
Sup.  Ct  Rep.  619;  Griffith  v.  Godey,  113 
U.  S.  93,  5  Sup.  Ct.  Rep.  383;  Mayberry  v. 
McClurg,  51  Mo.  256;  Hardy  v.  Broaddus, 
35  Tex.  6G8;  Warner  v.  Blakeman,  43*  N.  Y. 
4S7;  I^rue  r,  Friedman.  49  CaL  278;  Cald- 
well V.  Caldwell,  45  Ohio  St  513,  15  N.  E. 
Rep.  207.  The  plaintiff  had  only  construct- 
ive notice  of  the  administration,  and  pro- 
ceedings to  selL  Furthermore,  there  was 
nothing  upon  the  face  of  the  proceedings 
to  Indicate  a  fraudulent  collusion  between 
the  administrator  and  his  attorney.  There 
was  no  opportunity  to  determine  an  Issue 
of  fraud  in  the  probate  court  The  admin- 
istrator was  acting  as  trustee  and  agent 
for  the  owners  of  the  property,  whether 
such  owners  were  heirs  or  assignees  of  heirs, 
and  the  defendant  stood  In  the  same  confi- 
dential relation.  Ex  parte  James,  8  Ves. 
343;  O'DeU  v.  Rogers,  44  Wis.  136-178; 
West  V.  Waddlll,  33  Ark.  586;  PhilUps  v. 
Benson,  82  Ala.  500,  2  South.  Rep.  93;  Haw- 
ley  V.  Cramer,  4  Cow.  718-783;  Baker  t. 
Humphrey,  101  U.  S.  494. 
The  Judgment  and  order  are  affirmed. 

HARRISON,  J.,  being  disqualified,  did  not 
participate  In  the  foregoing  dedslcm. 


m  Cal.  8TS) 
McCOT  T.  VAN  NESS.  (No.  15,032.) 
{Sapreme  Court  of  California.  July  14,  1893.) 
Action  on  Jddousnt— SnrrioisxcT  ow  Evidenob 
In  an  acUon  on  a  judgment,  service  In 
the  previous  action  is  sufficiently  shown,  iu  the 
absence  of  any  ehowing  to  the  contmry,  by  re- 
citals in  the  default  and  the  judgment,  con- 
tained in  the  judgment  roll  introduced  in  evi- 
dcDce,  that  "defendant  was  regularly  served 
with  process." 

Department  1.  Appeal  from  superior 
court  Alameda  county;  W.  E.  Greene, 
Judge. 

Action  by  Josephine  L.  McCoy  against 
Thomas  C.  Van  Ness.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Horace  G.  Phitt  for  appellant  James 
L.  Crittenden,  for  respondent 

PATERSON,  J.  One  Hardesty  recovered 
a  Judgment  against  ttie  defendant  on  Octo- 
ber 28,  1885,  for  tlie  sum  of  517,548.19.  The 
Judgment  was  assigned  by  bim  to  one  Mo- 
Clung,  and  by  the  latter  assigned  to  thi& 
plaintiff,  who  thereafter  brought  this  action 
to  recover  the  amoimt  due  on  the  judgment 

The  only  point  made  by  the  appellant  on 
this  appeal  is  that  the  plaintiff  failed  tn 
show  at  the  trial  that  the  summons  In  Hard> 
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esty  T.  Van  Ness  was  served  upon  the  de- 
f^n4lant  therein.  There  Is  no  merit  In  tSiis 
contention.  The  Judgment  roll  In  that  case, 
which  was  Introduced  in  evidence,  cfMitatns 
the  default  entered  by  the  clerk,  the  com- 
plaint, the  summons,  with  the  return  there- 
on, and  the  Judgment  and  certificate  of  the 
clerk  thereto.  Both  the  default  and  the 
Judgment  recite  that  the  defendant  therein 
was  "regularly  served  with  proeeas."  These 
recitals  are  sufflcient  of  themselves,  In  the 
absence  of  any  showing  to  the  contrary; 
but,  In  addition  to  this  evidence,  the  affi- 
davit of  service  states  that  the  summons 
attached  to  a  copy  of  the  complaint  was 
personally  served  upon  the  defendant  on  the 
14th  day  of  Atigttst.  18S5,  and  the  defoidant 
himself  admitted  that  he  had  l>een  served 
with  a  paper  which  purported  to  be  a  copy 
of  the  summons,  and  a  paper  which  pur- 
ported to  be  a  copy  of  the  complaint  In  that 
action,  and  that  he  could  not  deny  that  he 
was  served  by  Mr.  Richardson  on  the  day 
stated  hi  the  affidavit  of  the  latter.  Which 
Is  annexed  to  the  judgment  roIL 
Judgmeait  and  order  affirmed. 

We  concur:  GAROUTTSi,  J.;  HARBI- 
SON, J. 


(99  Cal.  126) 

BANK  OF  BRITISH  NORTH  AMERICA  t. 
MADISON  et  al.   (No.  14.308.) 

(Supreme  Court  of  California.  July  25.  189^) 

Baku  akd  Baskixo  —  Publicatio:*  or  Amets 
AKD  Liabilities— Si'FFici EX cr  or  Statembnj. 

1.  ThooRh  St.  1876,  p.  729,  provides  that 
banking  corporation^  shall  publish  in  January 
and  July  of  every  year  statements  of  their  finan- 
cial condition,  yet,  in  view  of  the  fact  that  the 
only  penalty  provided  for  failure  to  so  publish 
is  that  no  corporation  can  maintain  an  action 
"until"  such  statement  has  t>een  published,  a 
publication  of  a  statement  before  the  time 
named  in  the  statute  for  the  publicatkm  of  the 
next  statement  is  sufficient. 

2.  Thouf^  the  sUtate  provides  for  the  pub- 
lication of  two  statements.— one  of  the  capital 
stock,  and  the  other  of  the  assets  and  liabili- 
ties, of  the  corporation,— the  publication  of  the 
two  statements  as  one  document  is  suflicient, 
where  the  amount  of  the  capital  stock,  and  the 
actual  condition  and  value  of  the  assets  and 
liabilities,  are  set  out  in  the  document. 

3.  Under  a  proriaion  of  the  statute  that 
the  statcraont  of  a  foreign  corporation  shall  be 
Tcrifipil  by  the  agent  or  manage  of  such  cor- 
I)oralion  residinj?  in  the  state,  a  verification  of 
the  Btalemont  of  a  foreign  corporation  by  its 
resident  aireut,  that  it  was  true  to  the  best  of 
his  knowloflse  and  belief,  is  not  open  to  the  ob- 
jection that  it  was  not  made  upon  actual  knowl- 
edge. 

4.  TTnder  a  provision  of  the  statute  that  the 
publiKhe*)  statement  shall  contain  "the  actual 
condition  and  value  of  the  assets"  of  the  cor- 
poration, a  statement  showing  the  amount  of 
cash  on  hand  and  at  bankers,  the  amount  of 
cash  at  call  and  short  notice,  the  amount  of 
iuvestmentH,  the  amount  of  bills  receivable  and 
other  securities,  and  the  value  of  the  corpora- 
tion's premises,  is  sufficient. 

5.  Under  a  provision  that  the  published 
statement  shall  contain  "the  actual  condition 
and  value  of  the  liabUitiea"  of  the  corporation. 


a  statement  showing  the  amount  of  capital,  the 
amount  of  reserve  fund,  the  amount  due  de- 
positors, the  amount  of  circulation,  the  amount 
of  bills  payable  and  other  liabilities,  the  amount 
of  rebate,  and  the  amount  of  undivided  net 
profits,  is  snffici^it. 

6.  Under  a  provision  that  the  published 
statement  shall  set  forth  "where"  the  assets 
are  situated,  a  statement  reating  that  part  of 
the  assets  are  in  London,  England,  part  in  San 
Francisco,  part  In  New  York  city,  and  part  in 
Canada,  without  giving  the  amount  of  assets 
at  the  places  named,  is  insuffident. 

Department  1.  Appeal  from  mperlw 
court,  city  and  coun^  of  San  Frandsco; 
W.  T.  Wallace.  Jodgo. 

Action  by  the  Bank  of  Brlttah  North 
America  against  James  Madison  and  oth- 
ers. From  a  Judgment  fOr  plaintiff,  defend- 
ants appeal.  Reversed. 

Daniel  Titus,  for  appellants.  Smith  & 
Pomenqr,  for  req;N>ndent 

HARRISON.  J.  This  case  InTolres  prtn- 
dples  similar  to  those  presoited  In  Uw 
Bank  of  British  N<»ili  America  r.  Alaska 
Imp.  Co.,  97  Cal.,  — k  81  Pac  Sep.  726. 
The  plaintiff  seda  herein  to  recover  from 
the  defraidants,  as  stockboldars  ot  the 
Alaska  Improvement  Company,  tiaeir  pto- 
porUonate  liability  of  the  amount  represoit- 
ed  by  tiie  bills  Of  ^change  npon  which  the 
former  action  was  brought.  The  defense 
th^to  is  the  same  as  was  presented  in 
that  action,  and  tiie  qnesti(m  Involved  ia 
whethw  the  statements  whlcb  the  plaintiff 
had  filed  and  pabllshed  b^Eore  the  com- 
mencement of  the  present  action  soffldently 
conform  to  ^e  reqtdrements  of  the  act  ot 
April  1.  1876k  (St  1876,  p.  729,)  whose  pro- 
visions wwe  CMutiued  In  the  tormet  case, 
and  take  the  presoit  case  out  of  the  rules 
there  laid  down. 

1.  The  present  ac^n  was  commoiced 
April  8,  1800.  and  the  statranent  relied  npMi 
by  the  plaintiff  was  published  and  filed 
April  4,  1800,  and  it  Is  objected  that,  as  the 
act  In  question  required  the  sta^nent  to 
be  published  and  filed  "in  January  and 
July  of  every  year,**  it  must  be  published 
and  filed  In  those  respective  months.  In  or^ 
der  to  rdieve  the  plaintiff  from  the  penalty 
preurlbed  by  the  statute^  Tbe  statute  does 
not,  however,  in  terms,  declare  that  any 
penalty  shall  be  enforced  against  the  corpo- 
ration tor  a  failure  to  publish  and  file  tiie 
statements,  or  that  any  consequence  shall 
result  from  Its  omission  to  do  tbebe  acts 
within  tiie  designated  months;  and  it  must 
therefore  be  held  that  the  naming  of  the 
months  in  the  statute  Is  merely  directory. 
The  penalties  named  in  the  statute  are  the 
liability  of  the  officers  for  making  a  £alse 
statement,  and  the  prohibition  of  the  corpo- 
ration from  malntnluing  any  action  in  the 
courts  of  this  state  "until  they-  shall  have 
first  duly  flleil  the  statements  herein  pro- 
vided for.  and  in  all  other  respects,  complied 
with  the  provlsIiHis  of  this  law."  The  use 
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of  thia  phrase  sbows  that  the  prohibition 
to  malntalB  an  action  was  not  Intended  to 
be  abaolute  by  reaaon  of  the  failure  to  do 
the  acta  within  the  designated  months,  but 
was  Intended  to  exist  only  "ontil"  they 
^nld  have  beoi  d<Hie.  See  Byers  t. 
Bourret.  64  Cal.  73,  28  Paa  Rep.  61.  The 
object  of  the  statute  Is  not  that  the  state- 
ment shall  be  pnbllahed  and  filed  Id  ,any 
particular  months,  so  much  as  that  the  pub- 
lic shall  bare  information  of  the  financial 
standing  of  the  corporation;  and,  for  the 
pnipose  of  oiforclng  this  requirement.  It  de- 
■<ilare8  that  the  corporation  shall  not  main- 
tain any  action  until  It  shall  have  complied 
th«ewith.  The  statute  does  not  fix  the 
time  at  which  the  statements  shall  be  pre- 
pared, tmt  as  some  time  must  necessarily 
elapse  after  their  preparation  before  they 
can  be  published,  and  as  they  are  to  be  pub- 
lished semiannually.  It  Is  rensonable  to  hold 
^t  It  is  a  sufficient  compliance  with  the 
provisions  of  the  statute  If  a  semiannual 
statement  Is  published  and  filed  before  the 
time  named  In  the  statute  for  the  publica- 
tion of  the  n^t  statement. 

2.  Although  the  statute  prorldes  for  the 
pabllshlng  and  filing  of  two  statements,— 
one  of  Hie  capital  stock,  and  the  other  of  the 
assets  and  liabilities,  of  the  corporatlon.^t 
does  not  reqnire  that  they  shall  be  preswited 
In  two  distinct  docnments,  nor  do  the  appel- 
lants advance  any  reason  in  support  of  their 
objection  tttat  tiie  IncorpOTation  of  tbem 
both  In  one  document  Is  not  a  suflSclent 
compliance  with  the  statute.  No  such  rea- 
son occurs  to  us,  and  we  hold,  therefore, 
that  when  the  corporation  has  made  proper 
statements  of  the  amount  of  its  capital  actu- 
ally paid  In,  and  of  the  actnal  condition 
and  Talue  of  Its  assets  and  liabilities,  and 
where  said  assets  are  situated,  the  objection 
that  such  statements  are  Incorporated  into 
one  document,  and  published  and  filed  to- 
gether, is  not  tenable,  especially  If  they  are 
recorded  In  each  of  the  books  kept  for  that 
purpose  by  the  county  recorder. 

3.  The  verification  of  the  statements  un- 
der consideration  sufficiently  conforms  to 
the  requirements  of  the  act  The  statute 
requires  that  the  *'swom  statement"  shall 
be  verified,  in  the  case  of  a  fordgn  corpora- 
tion, "by  the  ag^t  or  manager  of  the  busi- 
ness of  such  corporation,  resident  in  this 
state,"  "before  some  Judge  or  officer  of 
this  state  authorized  to  take  affidavits  to 
be  used  before  any  court  in  this  state."  In 
the  present  case  the  statements  are  each  ac- 
companied by  the  affidavit  of  William  Law- 
son,  "sworn  to"  before  a  notary  public,  In 
which  he  states  that  he  ts  "the  managing 
agent  at  San  Francisco  of  the  above-named 
bank,  and  that  said  bank  has  no  cashier  or 
secretary  at  Its  agency  In  said  place;  *  •  • 
that  the  foregoing  statement  is,  to  the  best 
of  his  knowledge  and  belief,  a  true  and  cor- 
rect statement,"  In  the  one  case,  "of  the 
actual  condition  and  value  ot  the  assets  and 


liabilities  of  said  bank,  and  of  Uie  situation 
of  the  said  assets  on  the  31st  of  Decembw. 
1889,"  and,  In  the  other  case,  "of  the  capital 
actually  and  bona  fide  paid  in  money  Into 
the  treasury  of  said  bank."  The  objection 
that  ■  the  affidavit  Is  not  positive,  or  made 
upon  the  actual  knowledge  of  the  aflJant,  is 
not  tenable.  Necessarily,  all  the  trans- 
actions of  a  ccHi)oratlon  are  not  withto  the 
actual  knowledge  of  any  one  individual,* 
and  the  contents  of  the  statement  required 
by  the  statute  must  be  obtained  from  diflTer- 
ent  sources.  The  leglslatnre  did  not  Intend 
to  require  an  affidavit  of  a  higher  degree 
than  could  be  made  on  the  part  of  the  officer 
from  whom  It  Is  demanded,  and,  when  an 
affidavit  Is  to  be  made  of  matters  which  are 
presumptively  delved  through  information 
from  others,  it  Is  snffldent  It  the  aiflant 
states  that  It  Is  made  to  the  best  ot  his 
knowledge  and  belief. 

4.  The  statement  of  the  amount  of  cap* 
ital  actually  paid  in  is  as  follows: 

"Statement  of  the  amount  of  capital  of 
the  Bank  of  BrIMsh  North  America  (incor^ 
po  rated  by  royal  charter,  1840)  at  the  close 
of  business  hours  on  the  31st  of  December, 
1880,  and  April  4, 1800: 

Capital  subscribed    $4,866,500  00 

Capital  acttmlly  and  bona  fide 
paid  in  money  into  the  treas- 
ury, of  aaid  bank   4,86n.SO0  00 

Reserve  fund   1,240,937  00 

Undivided  net  profit   214,406  12 

"The  above  accounts  are  made  npoa  the 
basis  of  (4.8665  to  the  pound  sterling." 

To  this  Btatraaent  Is  anneiced  the  affidavit 
of  the  managing  agent  of  tiie  plaintiff,  made 
April  4,  1890,  in  which  be  states  "that  the 
foregoing  statement  la,  to  tbe  best  of  his 
knowledge  and  belief,  a  true  and  conect 
statement  of  the  capital  actnally  and  bona 
fide  paid  In  num^  Into  the  treasury  of  said 
bank,  <^  the  reawve  fund  and  undivided 
net  profits  thereof  at  the  dose  of  business 
honsB  on  the  Slat  day  of  Decembw,  1889, 
and  at  the  date  of  tbe  verification  of  this 
statement'* 

The  statement  ot  the  actual  condition  and 
value  of  its  assets  and  liabilities  is  as  fol- 
lows: 

"Statement  of  the  IlablUtles  and  asseta 
of  the  Bank  of  British  North  Amolca  On- 
corporated  by  r<^al  charter,  1840)  at  the 
close  of  business  lumrs  on  the  Slst  of 
cemb»  and  April  4,  1890. 

"Actual  cmidltlon  and  value  of  said  bank's 
liabilities: 

Capital   f  4,8flfi..'i00  00 

Reserve  fund   1,240.1)57  00 

Due  depositors  on  deposit   11,004.908  44 

Cirrulation    1,224,452  M 

Bills  payable  and  other  UaWll- 

tiefl   8,419,612  32 

Rebate    67,202  S2 

Undivided  net  profit   214,400  12 

Total   ¥27.038^218  74 

"Actual  condition,  value,  and  situation  of 
said  said  bank's  assets: 
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Cash  and  specie  at  bankers 

and  on  band   %  2.321,978  42 

Cash  at  call  and  short  notice  3,74U,ol8  76 

Investments    333,588  52 

Bills  rix'eiTable  and  other  se- 
curities   20,22r).487  78 

Bank  premises    407,045.26 

Total   $27,038,218  74" 

And  to  this  statement  Is  also  annexed  an 
affidavit  of  the  manager,  made  April  4,  1890. 
that  "the  same  Is  a  true  and  correct  state- 
ment of  the  actual  condition  and  value  of 
the  assets  and  liabilities  of  said  bank,  and 
of  the  situation  of  the  said  assets,  at  the 
close  of  business  hours  on  the  31st  of  De- 
cember, 1889,  and,  to  the  best  of  the  affiant's 
knowledge  and  belief,  is  a  true  and  correct 
statement  of  the  actual  condition  and  value 
of  such  assets  and  liabilities,  and  of  the  situ- 
ation of  said  assets,  at  the  date  of  the  verifi- 
cation of  this  statement." 

The  provision  of  the  statute  Is  that  the 
corporation  shall  publish  and  file  for  record 
a  sworn  statement  "of  the  amount  of  capital 
actually  paid  Into  such  corporation,  or  into 
such  banking  business,  provided  that  nothing 
Shall  be  deemed  capital  actually  paid  in  ex- 
cept money  bona  fide  paid  into  the  treasury 
of  such  bank  *  *  *;  and  a  like  sworn 
statement  of  the  actual  ccmdltlon  and  value 
ct  the  assets  and  Uablllttes."  We  are  ot  the 
opinion  that  the  statemeuts  under  considera- 
tion are  a  Bubstantia].  as  well  as  a  literal, 
compliance  with  these  provisions  of  the  act 
The  statute  does  not  contemplate  a  detailed 
schedule,  setting  forth  each  asset  and  liabil- 
ity of  the  corporation,  but  its  object  is  to 
show  their  condition  and  value  in  gross,  with 
such  distribution  Into  groups  or  classes  as 
will  enaUe  those  tor  whose  benefit  the  state- 
ments are  required  to  ascertain  the  general 
cfmditton  and  flnancbd  standing  of  the  cor* 
potation  as  a  banking  Institution.  Tlie  state- 
ment of  assets  contemplated  by  Oie  statute 
Is  one  from  which  can  be  ascertained  their 
condition  and  value,  and  whether  they'fiir- 
nlsh  a  sufficient  security  for  the  public  In 
deahng  with  the  corpovation;  and  tbia  would 
Include  the  general  character  of  the  securities 
In  which  its  capital,  as  well  as  the  moneys 
deposited  with  it  are  Invested;  what  portion 
thereof  Is  arallable  for  meeting  Its  UaUlIties, 
or  may  be  readily  converted  into  money 
therefor;  and  what  portion  is  In  a  more  per* 
manent  Investment,  or  held  as  a  qtiflsi  guar- 
anty for  its  deposItOTs.  On  the  other  hand, 
the  statute  oontemplatcs  such  a  statement  of 
Its  UabiUties  as  will  show  what  portion  there- 
of Is  Immediate,  and  what  porticm  remote; 
whether  there  is  such  a  disparity  between 
the  assets  and  liabilities  of  the  corporation 
08  to  render  it  of  doubtAiI  standing,  or 
whether  its  surplus  of  availatde  assets  is  such 
as  to  justify  the  public  In  regarding  It  as 
prosperous,  and  safe  to  deal  with.  These 
statements  are  Intended  to  be  general  In  char- 
acter, and  to  give  results,  rather  than  detaUs. 
lUe  "condition"  of  the  several  assets  and 


liabilities  which  Is  to  be  set  forth  therehi  Is 
not  a  detailed  description,  from  which  the 
solvency  of  each  asset  is  to  be  determined,  as 
that  object  Is  reached  by  requiring  their 
"value"  to  be  stated. 

5.  The  statute  requires  that  the  statement 
shall  also  show  where  the  assets  are  titnated. 
The  manifest  object  of  this  provision  Is  to 
fum^h  Information  to  the  pubUc  within  this 
state,  and  particularly  to  thoee  In  the  local- 
ity where  the  corporation  has  its  place  of 
business,  of  the  security  which  is  afforded 
to  those  whom  the  corporation  Invites  to  deal 
with  it  as  a  banking  institution;  and  for  this 
purpose  It  Is  essential  to  know  when:  its  as- 
sets may  be  found,  as  well  as  their  condltirai 
and  value,  in  order  that  those  wishing  to  deal 
with  It  may  detmnlne  whether  they  are 
available  for  the  purpose  of  meeting  its  lia- 
bilities within  this  state.  A  banking  corpora- 
tion doing  business  in  California,  whose  as- 
sets ore  chiefiy  in  a  remote  part  of  the  world, 
would  not  offer  as  great  an  Inducement  tor 
patronage  as  If  its  assets  were  within  the 
state;  and.  although  such  fact  does  not  pre- 
vent it  from  doing  business  here,  it  has  been 
determined  by  the  legislature  that  for  the 
protection  aai.  guidance  of  those  who  may 
deal  with  it  the  public  shall  be  informed 
where  the  assets  of  the  corporation  are  situ- 
ated. The  declaration  In  the  statement  of 
the  plaintiff  herdn  is  that  Its  assets  "are 
situated  partly  In  the  dty  of  London,  Eng^ 
land;  partly  In  the  dty  and  county  of  San 
JfrandBco,  California;  partly  in  the  city  of 
New  TMk,  New  Tork;  and  partly  at  the 
other  places  In  Canada  mentioned  bi  tiie 
affidavit  hereto,  ■where  the  said  bank  has 
agencies."  And  in  the  affidavit  it  Is  stated 
"that  the  places  in  Canada  at  which  the  sold 
bank  has  agencies,  and  at  each  of  which  a 
certain  portion  of  its  assets  are  situated,  are 
as  follows,  to  wit:  London;  Brantford: 
Paris;  Hamilton;  Toronto;  Brandon,  Man.; 
Kingston;  Ottawa;  Montreal;  Quebec;  St 
John's,  N.  B.;  Fredericton.  N.  B.;  HalUftx,  N. 
&;  ^^ctoria,  B.  C.;  Vancouver,  B.  C;  Win- 
nipeg, Man."  This  statement  faUs  to  comply 
with  this  provldon  ot  the  statute,  1^  reason 
of  the  omission  to  state  the  amount  of  the 
assets  which  ore  dtnated  at  each  of  the  des- 
ignated phices.  A  statement  giving  the 
amount  of  the-  assets,  and  that  they  are  situ- 
ated <n  "Great  Britain"  or  "California,"  would 
not  be  a  compliance  with  the  statute,  nor 
would  the  designation  of  six  or  more  of  the 
principal  cities  In  both  or  either  of  these 
countries  as  the  places  where  they  are  sit- 
uated be  the  statement  which  the  law  re- 
quires. If  the  amount  of  the  assets  In  each  of 
the  designated  places  Is  not  also  given.  The 
requirement  of  the  statute  that  the  statement 
shall  show  where  the  assets  are  situated 
means  that  It  shall  not  only  point  out  and 
designate  with  approximate  particularity  the 
place  In  which  they  are  ^tuatcd.  but  also 
titat.  If  they  are  situated  In  more  than  twe 
place,  the  amount  ot  the  assets  In  each  ot 
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the  several  places  shall  be  given.  A  state- 
ment which  does  not  shaw  what  proportion 
of  the  assets  are  situated  within  the  state  of 
California  does  not  afFord  the  Information 
which  it  Is  intended  to  give,  and  the  citizen 
of  this  state  who  deals  with  the  bank  Is  not 
Informed  whether  he  has  any  security  In  snch 
dealing.  The  state  has  Indicated  as  Its  policy 
that  corporatiCHis  that  engage  la  banldng, 
whether  fweign  or  domestic,  shall  at  stated 
intervals  publish  to  the  world,  for  the  pro- 
tection of  those  who  may  desire  to  deal  with 
them,  certain  information  coucemlng  their 
assets  and  liabilities,  and  It  is  incumbent 
npon  every  corporation  that  would  engage 
In  such  business  to  make  a  substantial  com- 
pliance therewith.  The  fact  that  the  plain- 
tiff Is  a  foreign  corporation,  and  that  It  Is 
for  that  reason  more  difficult  to  comply  with 
the  statute,  does  not  exempt  It  from  this 
obligation,  for  the  constitution,  art  12,  S 
15,  declares  that  "no  corporation  organ- 
ized outside  the  limits  of  this  state  shall 
be  allowed  to  prosecute  business  within  this 
state  on  more  favorable  conditions  than  are 
prmalbed  by  law  to  similar  corporations  or- 
ganized under  the  laws  of  this  state,"  This 
requirement  of  the  statute  Is  not  unreason- 
able, nor  Is  it  one  with  which  a  compliance 
is  Impracticable  or  even  difficult.  It  Is  quite 
as  easy  for  the  plainUff  to  specify  the  amount 
of  its  assets  In  each  place  in  which  It  does 
business,  as  it  is  to  aggregate  them  for  the  | 
purpose,  of  giving  their  condition  and  value. 
It  may  Invcdve  a  little  more  labor,  but  that 
results  from  the  magnitude  of  Its  business, 
rather  than  from  its  nature.  For  the  error  j 
In  the  court  below  in  holding  that  this  portion  | 
of  the  statement  was  a  sufficient  compliance  j 
with  the  statute,  Its  judgment  and  order  are  i 
reversed.  | 

We  ooncor:    GAROlJTTfil,  J.;  PATBR- 
80N,  J. 


(98  cal.  m) 

BASTESBROOK  T.  O'BRIEN.  Tax  Collect- 
or, et  al.  C^o.  15,256.) 

(Snpreme  Court  of  California.    July  13,  1S93.) 

Void  Absbssicbkts— Equitablb  Relibv. 

Equity  will  not  give  relief  antlnst  a  tax 
for  street  improvementi  levied  under  a  valid 
act,  thoQgh  the  proceedings  were  void,  where 
idalntiff  malces  no  offer  to  pay  any  part  of  the 
tax,  though  his  complaint  impliedly  admits  that 
soma  part  thereof  ought  in  mimeu  to  be  paid. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Frandaco;  ScSm  F. 
Finn,  Judge. 

Action  by  D.  E.  Easterbrook  against 
Thomas  O'Brien,  tax  collector  of  the  city 
and  county  of  Son  Francisco.  Other  parties 
intervened.  From  a  Jndgm'ent  against  plain- 
tiff, be  appeals.  Affirmed. 

Havm  &  Haven,  for  appellant  PUlsbury, 
Blanding  &  Hi^ne,  W.  O.  Belcher,  and  Geo. 
E.  Bates,  for  resi>oiident& 


PATERSON,  J.  This  action  was  brought 
to  enjoin  the  defendant  O'Brien,  as  tax  col- 
lector, from  selling  a  certain  lot  belonglnff 
to  the  plaintiff  for  taxes  levied  to  pay  the 
principal  and  interest  of  the  "Dupont  Street 
Bonds,"  under  the  act  of  the  legislature  pro- 
viding for  the  widening  of  Dupont  street, 
approved  March  23,  1876,  (St.  1875-76,  p. 
433.)  Hie  complaint  shows  that  the  prop- 
erty is  sitiiatcd  in  the  district  assessed  tor 
tlie  Improv^ent;  that  the  preliminary  pro- 
ceedings prescribed  by  said  act  were  duly 
taken;  that  a  report  of  the  commissioners 
was  made  to  and  confirmed  by  the  county 
court,  showing  the  description  and  cash 
value  of  lands  and  buildings  taken  for  the 
Improvement,  and  tbe  damages  done  the 
same,  together  with  the  amount  In  which 
each  parcel  would  be  benefited  by  the  im- 
provement, amoimting  to  $706,837,  including 
$S,200  benefits  to  the  piaintlfTs  lot;  that  tbe 
total  amount  of  costs  and  damages  result- 
ing from  the  improvement  was  put  at  ¥914,- 
941;  that  after  such  connrmation  tbe  com- 
missioners issued  the  bonds,  amounting  to 
$1,000,000.  Then  follow  auegations  with  re- 
spect to  the  levying  of  the  taxes  sought  to 
be  enjoined,  which,  It  Is  claimed,  show  con- 
clusively that  the  levy  or  assessment  was 
wholly  tmauthorized.  Illegal,  and  void,  but, 
nevertheless,  sufficient  In  form  to  constitute 
a  doud  upon  the  title  of  the  plaintifE,  and 
to  impair  the  market  value  of  his  property. 
It  is  claimed  by  tbe  appellant  that  tiie  levy 
was  Improperly  made,  because  the  tax  to 
pay  the  Interest  and  the  tax  to  pay  the 
principal  were  united  when  the  amounts  for 
each  ought  to  have  been  distinguished,  and 
that  tbe  assessment  was  apportioned  accord- 
ing to  the  enhaQced  values,  as  fixed  by  the 
commissioners,  and  not  npon  an  «Tiniinl  as- 
sessment of  the  value  of  the  property.  In 
any  event,  It  Is  claimed  the  tax  collector 
cannot  now  sell  the  property  for  the  delin- 
quent assessment  of  any  year  excepting  tbe 
last.  It  may  be  conceded  that  the  levy  was 
not  properly  made  and  that  the  acts  com- 
plained of  are  not  merely  Irregularities,  but 
are  such  as  to  render  the  levy  illegal  and 
void,  (matters  which  we  do  not  decide.)  and 
yet  the  plaintiff,  In  our  opinion,  is  not  en- 
titled to  any  relief  In  equity.  The  rule 
stated  by  the  respondent,  and  conceded  to 
be  correct  by  the  appellant,  is  that,  If  the 
plaintiff  ou^t  in  equity  and  good  conscience 
to  pay  the  tax,  or  any  part  of  it,  he  must 
first  pay  It,  or  the  part  of  It  whicii  in  equity 
and  good  conscience  be  ought  to  pay,  before 
he  can  ask  relief  from  a  court  of  equity. 
The  allegation  of  the  complaint  in  that  re- 
gard is  as  follows:  "That  he  has  been 
wrongfully  and  unlawfully  charged  for  more 
than  bis  Just  share  or  proportion  of  the 
said  annual  taxes  so  imposed  npon  said  land 
for  said  Dupont  street  taxes;  and  that  the 
land  and  Improvements  thereon  of  plaintiff 
have  been  wrongfully  and  unlawfully  charg- 
ed with  more  than  thdr  legal  and  tair 
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proportion  of  the  said  annual  taxes,  by  rea- 
son of  the  failure  by  the  duly-constltnted 
authorities  of  the  city  and  county  of  San 
Francisco  to  assess  and  levy  annually  a  sep- 
arate tax  upon  the  said  lands  described  in 
said  act  for  tlie  payment  of  the  annual  In- 
terest upon  the  said  bonds,  and  to  assess 
and  levy  annually  a  separate  tax  upon  the 
said  lands  and  lin]iroTements  for  the  pay- 
ment of  five  per  cent  of  said  sinking  fund. 
That  by  the  failure  by  said  authorities  to 
assess  and  levy  a  separate  tax  upon  ttie 
large  and  valuable  improvements  situated  on 
the  westerly  line  of  Dupont  street,  or  Grant 
avenue,  in  said  dty,  there  has  been  imposed 
and  charged  npon  the  lands  and  improve- 
ments  of  this  plaintiff,  so  located  upon  the 
north  line  of  Sutter  street,  in  said  city  as 
aforesaid,  a  much  larger  proportion  of  the 
taxes  assessed  and  levied  under  the  pro- 
visions of  said  act  than  is  lawfully  charge, 
able  to  said  lands  and  improvemelits." 
There  is  in  this  allegation  an  Implied  ad- 
mission that  some  portion  of  the  tax,  not 
stated,  Is  legal  and  fair,  and  ought  to  be 
paid.  Plaintiff  must  have  had  in  mind  some 
standard  of  fairness  when  he  made  this 
allegation,  and  rei-ognlzed  at  least  a  moral 
obligation  to  bear  a  portion  of  the  burden 
put  upon  the  property  Included  within  the 
district 

Courts  of  equity  do  not  review  the  pro- 
ceedings of  oihcera  intrusted  with  the  as- 
sessment of  the  property.  If  proceedings 
taken  by  them  are  void,  no  title  will  pass  by 
a  sale  of  the  real  estate,  and  the  party 
daiming  to  be  injured  must  litigate  his 
rights  in  an  action  at  law  for  the  possession 
of  the  premises.  Of  course,  there  are  ex- 
ceptions to  the  rule,— as  where  it  is  shown 
that  the  lands  are  not  at  all  subject  to  taxa- 
tion, or  that  there  is  no  law  authorizing  any 
proceedings  therefor,— but  that  is  not  the 
case  here.  ThB  act  under  which  the  pro- 
ceedings were  had  was  declared  valid  in 
Lent  V.  Tlllson,  72  CaL  404,  14  Paa  Rep. 
71,  which  was  brought  to  enjoin  the  tax 
collector  from  selling  certain  real  estate  for 
the  collection  of  some  of  the  taxes,  the  pay- 
ment of  which  is  resisted  in  tlils  action.  In 
Weber  v.  San  Francisco,  1  Cal.  450,  the  court 
said,  speaking  of  an  attempt  to  resist  the 
collection  of  au  assessment  for  Improving  a 
sti"eet:  "The  work  has  been  completed,  and 
after  plaintiff  has  derived  all  the  benefit  and 
profit  therefrom  *  *  *  he  comes  Into 
court  when  he  is  called  npon  to  pay  his  por- 
tion of  the  expense,  and  asks  in  effect  tliat 
he  may  be  exempted  &om  the  general 
burden  Imposed  for  the  common  benefit  of 
himself  and  others,  on  the  ground  that  there 
are  some  Irregularities  In  the  mode  of  mak- 
ing the  assessments.  I  think  that  should  not 
be  permitted.  •  •  •  The  court  below 
by  Its  Judgment  held  in  effect  that,  as  there 
was  no  equity  on  the  side  of  the  plaintiff. 
It  would  not  Interfere  to  prerrat  a  sale,  but 
vonld  leave  hira  to  his  strict  legal  ri^t,  tf 


he  has  any,  after  the  sale  of  the  premises 
on  which  the  assessment  was  laid.  I  think 
that  the  decision  of  the  court  Is  correct  In 
this  respect"  The  cliaracter  of  the  proceed- 
ings therein  referred  to  does  not  appear, 
but.  whether  tliey  were  merely  irr^ular  or 
void,  we  think  the  conclusion  therein  reach- 
ed was  correct  So  long  as  the  moral  ob- 
ligation to  pay  any  portion  of  the  tax  ex- 
ists, a  court  of  equity  will  not  lend  its  aid 
to  prevent  a  cloud  upon  the  tittle,  but  will 
leave  the  party  to  his  remedy  at  law.  There 
are  cases  from  other  states  <dted  which  hold 
to  the  contrary,  and  there  are  some  cases 
of  oxu^  own  court  cited.  In  which  the  reUef 
herein  prayed  for  was  granted,  but  In  the 
latter  no  question  was  made  as  to  the  propor 
remedy.   Judgment  affirmed. 

We  concur:  McFARLAND,  J.;  HABBI- 
SON,  J.;  FITZGERALD,  J. 


(99  Cal.  74) 

HAYBS  V.  LOS  ANGELES  COUNTY.  (No. 
19,103.) 

(Supreme  Court  of  California.  Jaly  21,  1S83.) 

Taxation— Smcord  Fatmbijt— Actios  to  Rbcot- 
EB— Parties — Limitation  op  ACTtONB. 

1.  Where  property  is  erroneouely  sold  for 
taxes  which  have  already  been  paid  by  the 
owner,  and  the  purchaser  again  pays  the  same, 
it  is  a  payment  "more  than  once,  within  the 
meaning  of  Pol.  Code,  S  3804,  as  amended  by 
Act  March  19,  1889,  proyldhig  that  "any  taxes, 
per  centum  and  costs  paid  more  than  once,  or 
erroneously  or  illegalty  collected,  may  bj  the 
order  of  the  board  of  supervisors  be  refunded 
by  the  county  treasurer." 

2.  The  word  "may,"  in  said  section,  means 
"shall;"  and.  thus  construed,  the  tward  having 
no  discretion  to  allow  or  reject  a  claim  for 
taxes  actually  paid  a  second  time,  on  a  re- 
fusal to  allow  such  claim,  action  therefor  lies 
against  the  county,  without  also  making  the 
state  party  defendant. 

3.  Under  Code  Civil  Proc.  S  338,  providing 
that  an  action  for  relief  on  the  groimd  of  frand 
or  mistake  does  not  accrue  "nntil  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting 
the  fraud  or  mistake,"  the  action  asainst  a 
county  for  the  amount  paid  by  the  purcnnser  at 
a  tax  sale,  which  had  already  been  paid  by  the 
landowner,  accrues  when  the  prior  payment  is 
discovered,  rath»  than  whra  payment  is  made 
by  the  purchaser. 

Commlsabmers*  dedston.  ^  bank.  Ap- 
peal from  saperiM  court,  Los  Angeles  coun- 
ty; Lndoi  Shaw,  Judge. 

Action  by  William  Hayes  against  the  coun- 
ty of  IxM  Angeles.  Defendant  had  Judg- 
tnent  on  -demurrer  to  the  complaint,  and 
plaintiff  appeals.  Reversed. 

Spencer  G.  Millard,  for  appellant.  James 
McLachlan,  DIst  Atty.,  Waldo  M.  YorlE,  and 
B.  M.  Marble,  for  respondent 

SBABLS,  C.  This  action  was  histituted  to 
recover  from  the  county  of  Los  Angeles 
taxes  levied  for  the  fiscal  year  ending  June 
30.  1S90,  and  paid  upon  a  delinquMit  sale  of 
property  by  the  assignors  of  plaintiff.  Ao- 
cordlng  to  the  averments  of  the  compUUnt^ 
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the  offlcerB  assessed  certain  real  propwty  In 
the  county  of  Los  Angeles  to  the  owner 
thereof,  and  also  assessed  the  same  property 
for  the  same  fiscal  year  to  one  Samael 
Stratton.  The  owner  paid  the  tax  levied 
upon  the  property.  The  asstsstnent  to 
Stratton  was  not  paid,  and  after  the  usual 
notice  the  tax  collector  of  defendant,  on  the 
7th  day  of  March,  1890,  offered  the 
erty  for  sale,  representing  that  the  state 
and  county  taxes  thereon  for  Uie  fiscal  year 
endhig  June  30,  1S80,  had  not  been  paid, 
and  were  still  due  and  unpaid.  That  A  W. 
Berry,  relying  upon  the  facts  to  stated  by 
tbe  tax  otdlector,  became  the  inurchaBer  of 
the  property,  paying  therefor  Uie  taxes,  per 
centum,  and  costs  represented  to  be  due  on 
account  ot  the  taxes  thereon,  which  amount- 
ed, together  with  the  cost  of  the  certificate, 
to  $36.08.  Beny  rec^red  a  tax  certificate, 
which  he  assigned  to  platotiff,  and  the  lat- 
ter, after  notice  had  been  given  as  provided 
1^  law,  apidled.  <m  the  10th  day  at  Septem- 
ba,  1801.  to  the  tax  collector,  and  demanded  a 
tax  deed  of  the  purdiased  premises,  which 
was  refosed  np<m  the  ground  that  the  tax 
bad  been  paid  "prior  to  the  payment  shown 
In  the  written  cerafleate."  Neither  plaintiff 
nf»-  bis  grantor  had  any  notice  that  the  tax 
upon  the  prc^Mrty  had  been  (mce  paid  prior 
to  the  sale  until  September  10.  ^1.  On  the 
Bth  Haj  at  October,  1801.  idalntiff  presented 
to  the  board  of  supwrlsors  of  the  county  at 
Los  Angoiwi  a  dalm  tor  the  amount  paid  by 
his  assignor  on  account  of  the  double  assess- 
ment, whidL  the  board  refused  to  allow.  The 
complaint  contains  other  causes  of  action, 
stating  facts  similar  to  those  above  stated, 
differing  only  as  to  name,  date,  and 
amount,  whidi  caus^  of  action  aggregate 
the  sum  of  $325.35,  for  which  Judgment  is 
demanded.  Defwdant  interposed  a  demtir- 
rer  to  the  complaint  upon  the  grounds  (1) 
that  there  is  a  defect  of  parties  defendant. 
In  that  the  state  of  California  Is  not  made 
a  deffflidant;  (2)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  (3)  that  the  demand  Is  barred  by 
section  41  of  the  act  of  March  14,  1S83,  and 
of  Mardi  31,  1891,  known  as  the  "County 
Government  Acts." 

Section  3804  of  the  Political  Code,  prior  to 
1SS9,  read  as  follows:  "Any  taxes,  per  cent- 
um and  costs  ernmeonsly  or  lliegally  col- 
lected may  by  the  order  of  the  board  of 
supervisors  be  refunde<i  by  the  county  treas- 
urer.'* We  are  referred  to  a  number  of  cases, 
—among  them,  Loomla  v.  County  of  Los  An- 
geles, 59  Cal.  456,  and  Harper  v.  Rowe,  53 
Cal.  234, — as  tending  to  sustain  respondent's 
position  that  no  recovery  can  be  bad.  On 
the  19tli  day  of  March,  1880,  section  3804 
of  the  Political  Code,  above  quoted,  was 
amended  to  read  as  follows:  "Any  taxes, 
per  centum  and  costs  paid  more  than  wice, 
or  erroneously  or  Illegally  collected,  may  by 
the  order  of  the  board  of  supervisors  be  re- 
funded by  the  coun^  treasurer;  and  when- 


ever any  payments  shall  have  been  made  to 
the  state  treasurer  by  the  county  treasurer, 
as  provided  for  by  sections  three  thousand 
eight  hundred  and  slity-flve  and  three  thou- 
sand eight  hundred  and  dxty-six  of  this 
Code,  and  It  shall  afterwards  appear  to  the 
satisfaction  of  the  board  of  supervisors  that 
a  portion  of  the  moneys  so  [>aid  has  been 
paid  more  than  once,  or  erroneously  or  Ille- 
gally collected,  said  board  may  refund  such 
portion  of  said  taxes,  per  c^itum  and  costs  ~ 
so  paid  to  the  state  treasurer  to  the  person 
NitiUed  to  the  same  out  of  the  general  fund 
In  the  county  treasniy,  and  said  board  shall 
thereupon  c&rtity  to  the  state  controller  the 
amount  of  such  taxes  paid  more  than  oiwe. 
or  Illegal  or  erroneous  tax,  per  coktnm  and 
costs  so  collected  and  refunded;  and  thoe- 
upon  said  controller  shall  draw  his  warrant 
upon  the  state  treasurer  in  fitvor  at  the 
treasurer  of  said  coun^  for  the  amount  so 
certified  to  him,  and  said  treasurer  shall  i>ay 
said  warrant  as  In  other  casea"  It  had  often 
occurred,  prior  to  the  amendment  to  the 
Code  above  quoted,  that  by  accident  or  over- 
sight, property  was  twice  assessed,  and  the 
taxes  twice  collected,  yet  Oie  obstacles  in 
the  way  of  a  recovery  of  the  taxes  thus  im- 
properly collected  were  so  nuinerons  and 
perplexing  that  the  remedy  for  a  recovery 
was  scarcely  worth  puxsulng.  That  the  ob- 
ject of  the  statute  was  to  obviate  tiiese  dif- 
acuities,  and  provide  a  means  wherein 
moneys  o^ected  mistake^  and  to  whi<^ 
the  county  and  state  have  nether  a  monl 
nor  legal  right,  is  apparent  When  the 
taxes  up<m  property  have  for  a  glvoi  fiscal 
y«ir  been  once  paid  by  the  owner,  the  coun- 
ty has  no  right  or  power  to  sell,  or  In  any 
manner  affect  or  incumber  the  land  by  a 
sale  thereof.  The  lien  of  the  tax  is  gone, 
and  as  the  implied  titiht,  which,  in  the  event 
of  a  failure  to  redeem,  ripens  into  a  titie 
In  the  purdiaser,  has  no  existence,  there  Is 
no  coDdderatiim  for  the  purchase  money; 
and  he  who  has  paid  It  ought.  In  justice,  to 
be  entitled  to  recover  It  back.  "When  the 
consideration  appears  to  be  valuable  and  suf- 
ficient, bnt  turns  out  to  be  wholly  false,  or  a 
mere  nullity,  or  where  it  may  have  been 
actually  good,  but  before  any  part  of  the 
contract  has  been  performed  by  either  party, 
and  before  any  benefit  has  been  derived  from 
It  to  the  party  paying  or  depositing  money 
for  such  consideration,  the  consideration 
wholly  falls,  there  a  promise  resting  on  this 
consideration  is  no  longer  obligatory,  and  the 
party  paying  or  depositing  money  upon  It 
can  recover  it  ba(*."  Pars.  Cont.  (7th  Ed.) 
p.  462;  Chapman  v.  City  of  Brooklyn,  40  N. 
Y.  372;  Corbln  v.  City  of  Davenport,  9  Iowa, 
239.  In  Fuel  Co.  v.  Tuclt,  53  .CaL  304,  It 
was  said:  "The  authorities  appear  to  be 
tmlform  to  the  effect  that,  where  a  sum  of 
money  has  been  paid  upon  a  considecation 
which  has  entirely  failed,  the  law  Implies 
a  promise  to  refund  It."  The  doctrine  of 
caveat  emptor,  as  applied  to  purchasers  at  a 
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tax  nie,  Invoked  by  counsel  for  respondent, 
has  no  application  here.  Section  3S04  was 
enacted  to  do  Justice  In  a  class  of  eases 
where,  but  for  Its  provirfons,  the  application 
of  the  doctrine  of  cavoat  emptor  would  work 
a  hardship  to  citizens  who  had  paid  money 
whldi  it  was  inequitable  for  the  county  to 
retain.  I  am  of  the  (pinion  that  the  doc- 
trine of  caveat  emptor  has  no  proper  appli- 
cation to  that  clnsB  of  cases  in  whldi  the 
attempted  sale  of  reel  property  for  tazra  Is 
ab8<^ately  void  by  reason  of  the  tax  having 
been  previously  paid.  This  view  Is  sus- 
tained by  a  large  number  of  the  late  author- 
ities, but  for  present  purposes  the  qnestiMi 
is  not  of  moment,  the  inquiry  being  directed 
to  plalntJITs  ri^t  of  recovery  under  the 
statute. 

It  Is  urged  by  respondmt  tiiat  the  Code,  by 
providing  that  the  board  of  superrlsors  may 
1^  order  provide  for  refunding  taxes,  etc., 
paid  more  than  once,  made  It  optional  with 
ttiat  body  whether  to  do  so  or  not,  and 
titiat  the  board,  In  this  Instance,  having  re- 
fused to  r^und.  Its  action  Is  conelnidve  upon 
the  plaintiff.  Where  the  public  Interest  or 
private  right  requires  ttiat  the  tlUng  should 
be  done,  then  the  word  "may"  Is  generally  con- 
strued to  mean  the  same  as  '^liaU."  People 
V.  Supervisors  of  Livingston  Co.,  68  N.  X.  110. 
Where  the  statute  directs  the  doing  of  a 
thing  for  ttxe  sake  of  Justice,  or  the  public 
good,  the  word  "may"  ki  the  same  as  the 
word  "shaD."  Bex  v.  Barlow,  2  Salk.  609. 
Where  a  statute  directs  a  tiling  to  be  done 
for  Justice's  sake,  "may"  means  "shalL"  SU- 
vey  V.  XT.  8.,  7  Gt  CI.  334.  -  Where  persons 
or  the  public  have  an  interest  in  having  the 
act  done  by  a  public  body,  "may,"  in  such  a 
statute,  means  "must"  Phelps  v.  Ilawley, 
52  N.  Y.  27;  People  v.  SiipervisorB  of  Otaego 
Co.,  51  N.  Y.  401.  See  Estate  of  Bnilentine, 
45  Cal.  09G.  In  Supervisors  v.  U.  S.,  4  Wall. 
435,  a  statute  of  Illinois  provided  that  the 
board  of  supervisors  "may.  if  depmed  ad- 
visable, levy  a  special  tax,"  etc.  Mr.  Jus- 
tice Swayne  sums  up  the  authorities  on  the 
question  as  follows:  "The  conclu.sion  to  be 
adduced  from  the  authorities  Is  that  where 
power  is  given  to  public  offlccrs,  in  the  lan- 
guage of  the  act  before  us,  or  in  equivalent 
language,— whenever  the  public  Interest  or 
individual  rights  call  for  Its  exercise,— the 
language  used,  though  permissive  in  form,  la 
In  fact  peremptory.  What  they  are  empow- 
ered to  do  for  a  third  person  the  law  re- 
quires shall  be  done.  The  power  Is  given, 
not  for  their  benefit,  but  for  his.  It  la  placed 
with  the  depositary  to  meet  the  demands  of 
right,  and  to  prevent  a  failure  of  justice.  It 
is  given  as  a  remedy  to  those  entitled  to  in- 
voke Its  aid,  and  who  would  otherwise  be 
remediless."  Applying  the  rule  enunciated 
In  the  foppffolng  cases,  and  It  is  apparent 
that  a  sound  and  just  rule  of  construction  re- 
quires the  permissive  word  "may."  in  section 
3S04,  supra,  to  be  construed  as  "shall." 

There  is  a  fui-ther  contention  by  respond- 


ent that  the  section  only  applies  to  taxpay- 
ers, as  such,— a  class  to  which  plaintiff  does 
not  belong.  Property  taxes  are  levied  upon, 
and  become  a  lieu  upon,  property.  If  the 
property  is  sold,  it  Is  to  the  person  who  will 
take  the  least  quantity  of  the  land,  and  pay 
the  taxes  and  costs  due.  Section  3773.  Pol. 
Code.  "If  the  purdiaser  does  not  pay  the 
taxes  and  costs  before  ten  o'clock  A.  M.,  of 
the  following  day,  the  property,  on  Uie  next 
sale  day.  before  the  regular  sale,  must  be  re- 
sold for  the  taxes  and  costs.**  Sectlwi  3774, 
FoL  Code.  After  rec^ving  the  amount  of 
the  taxes  and  costs,  the  collector  must  make 
out.  In  duplicate,  a  certificate.  PoL  Code,  | 
3776.  The  purdiaser  at  a  tax  sale  pays  the 
taxes  as  effectually  as  could  have  been  done 
by  the  owner  without  a  sale;  and  If  tbey  have 
been  previously  paid  by  the  owner  of  the 
property,  and  it  is  therefore  sold  for  tb» 
same  tax,  and  the  taxes  again  paid  by  the 
purdiasa.  It  Is  a  pigrment  more  than  once, 
within  the  pturvlew  of  the  rtatute,  for  which 
the  purchaser  or  his  assignee  may  recover 
from  tiie  county,  as  provided  in  section  SSOi. 
It  follows  from  this  condnidon  that  the 
comi^alut  demurred  to  states  a  cause  of  ac- 
tion against  the  defraidant,  and  that  the  state 
of  Galifomla  Is  not  a  necessary  party  defend* 
ant 

There  la  no  allegation  In  tiie  complatait 
fliat  tiie  state  has  received  ai^  portlcm  of 
the  tax  in  question.  To  presume  It  to  have 
done  so  for  the  sole  purpose  of  pasdng  upon 
the  omstltntlonallty  of  that  portion  of  sec- 
tion 3S04,  Pol.  Code,  which  provides  the 
mode  by  which  taxes  of  the  character  In 
question,  whoi  paid  to  the  state,  shall  be  re- 
funded to  the  county,  would  lequlre  us  to  go 
outside  the  record,  in  quest  of  a  proposi- 
tion which  may  never  arise  in  the  case. 

The  further  point  Is  made  by  the  demurrer 
that  plahitlfC's  cause  of  action  is  Imrred  by 
the  provlsiun  of  section  41  of  an  act  of  tbB 
legislature  of  the  state  of  California  enti- 
tled "An  act  to  establish  a  uniform  systraa 
of  county  and  township  goveniraents."  ap- 
proved, etc.  The  section  In  question  re- 
quires all  claims  to  be  presented  to,  and  tiled 
with,  the  clerk  of  the  board  of  supervisors, 
witliin  one  year  after  the  last  item  In  the 
account  or  claim  accrued.  The  tax  in  ques- 
tion was  paid  by  the  assipnor  of  plaintiff  on 
the  7th  day  of  March,  18iX).  Neither  p\a\n- 
tilt  nor  his  assignor  was  aware  that  the  tax 
had  Ijcen  paid  more  than  once  until  Septem- 
ber 10,  18!H,  when  the  tax  collector  refused 
to  deliver  the  tax  deed.  The  claim  was  pre- 
sented to  the  board  of  supervisors  Octolwr 
8,  1891,  and  rejected  October  14,  lS!n.  The 
fourth  subdivision  of  section  338,  Code 
Civil  Proc,  provides;  "An  Action  for  Relief 
on  the  Ground  of  Fraud  or  MIstalte.  The 
cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery, 
by  tlie  ngfrripved  party,  of  the- facts  consti- 
tutinc  the  fraud  or  mistake."  (1)  The  claim 
of  plaintiff  under  the  statute  was  inchoate 
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until  September  10,  1S91,  when  the  collector 
furnished  him  tbe  official  evidence  that  the 
tax  had  been  previously  paid.  Prior  to  that 
time  be  possessed  no  evidence  that  a  deed 
would  not  be  forthcoming  upon  demand.  It 
was  his  demand  for  a  deed,  and  the  re- 
fusal by  the  collector  to  deliver  it,  for  th** 
cause  specified,  viz.  that  the  tax  had  been 
paid  before  the  sale,  that  gave  blm  a  right 
to  recover  from  the  county.  (2)  Ck>ncetling, 
however,  that  we  are  wrong  In  the  foregoing 
proposition,  plaintiff's  cause  of  action  In  this 
case,  where  the  claim  was  evidently  founded 
In  a  mistake  by  the  collector.  Is,  under  sub- 
dlviMon  4  of  section  338,  Code  Civil  Proc., 
to  be  deemed  as  accruing  on  the  10th  day 
of  September,'  1S91,  the  date  when  the  mis- 
take,  and  the  facts  connected  therewith, 
were  firat  discovered.  To  hold  otherwise 
wonld  be  to  hold  that  the  county  could, 
through  its  collector,  for  whose  acts,  with- 
in the  scope  of  his  powers,  it  is  liable,  un- 
lawfully collect  taxes  from  two  or  more 
persons  upon  the  same  property  for  the  same 
fiscal  year,  and  then,  by  withholding  the 
facts  for  a  year,  escape  liability.  This  can- 
not be  regarded  as  within  the  Intention  of 
the  lawmaking  power.  I  am  of  O[flnion 
the  Judgment  should  be  reversed,  and  the 
court  below  directed  to  OTermle  the  demur- 
rer to  the  complaint 

We  concur:  HATXES,  0.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is  re- 
versed, and  the  court  Is  directed  to  overrule 
the  demurrer  to  the  complaint 


<W  Cal.  148) 

WETMOBB  T.  CITY  OP  OAKLAND  et  al. 

(No.  16,412.) 
(Su^^e  Court  of  California.  July  2S,  1893.) 

MniriOIPAL  COKPORATIOXS  —  CONSTRQUTION  OT 

SoHOOLDOCBES— Right  to  Issue  Bonds. 

1.  Under  Act  Mnrch  19,  *1SS9.  authorizing 
cities  to  issue  bonds  for  [»ub1ic  buildings,  and 
designating  the  city  council  as  the  body  to  de- 
cide on  the  necessity  of  calling  an  election  to 
Tote  on  the  subject  of  isaning  bonds,  the  city  of 
OalclaDd  may  issue  bonds  to  build  schoolhouses, 
though  its  charter  vests  the  government  of  the 
school  department  in  a  iKiard  of  education,  and 
authorizes  the  board  to  "build  schoolhouses," 
but  does  not  authorize  it  to  contract  debts  ex- 
ceeding in  any  one  year  the  revenue  provided 
for  that  year. 

2.  Pol.  Code,  SS  1880-1887,  providing  for 
the  issuance  of  school-district  bonds  by  the  su- 
pervisors of  a  county  to  build  schoolhouses, 
do  not  limit  the  power  conferred  upon  a  city 
by  Act  March  19,  18S9,  to  issue  its  own  bonds 
for  the  same  purpose,  though  section  lf)76 
iiiak«i  each  incorporated  city  a  sdiool  district 

In.  hank.  Appeal  from  superior  court,  Ala- 
meda county;  W.  E.  Greene,  Judge. 

Action  \fy  3.  X4.  Wetmore  against  the  city 
4rf  Oakland  and  others  to  determine  the  valid- 
ity of  <dty  bonds  laaned  for  the  purpose  of 
building  schoolhouses.  Hie  bonds  were  ad- 
judged TaJkl,  and  plaintiff  appeals.  AtHrmed. 
T.33i'.nal4— 49 


Edw.  O.  Robtason  and  E.  A.  Holman,  for 
appellant  James  A  Johnson.  Davis  &  11131, 
and  James  W.  Goodwin,  for  respondents. 

HARRISON,  J.  The  legislature  of  this 
state,  at  its  sessioi)  in  18SU.  passed  an  act  ap- 
proved March  19,  1889,  authorizing  the  in- 
cun-iog  of  indebtedness  for  municipal  Im- 
provements, and  issuing  bonds  therefor  by 
cities,  towns,  and  municipal  Incorporaticms, 
(St.  1S89.  p.  399,)  the  first  section  of  whidi 
declares  that  "any  city,  town,  or  municipal 
corporation  incorporated  under  the  laws  of 
this  state  may,  as  hereafter  provided.  Incur 
indebtedness  to  pay  the  cost  of  any  municipal 
improvement  or  for  avy  purpose  whatever 
requiring  an  expenditure  greater  than  the 
amount  allowed  for  such  improvement  by 
the  annual  tax  levy."  By  the  next  section 
of  the  act  it  is  provided  that  whenever  the 
legislative  branch  of  the  municipal  corpora^ 
Hon  shall  determine  that  the  public  Interest 
or  nec-essity  demands  the  acquisition,  oon- 
struotion,  or  oompletloa  of  any  munidpal 
buildings  or  other  municipal  Improvements, 
whose  cost  will  be  too  great  to  be  paid  out 
of  the  ordinary  annual  Income  and  reventie 
of  the  municipality,  it  may  call  an  election 
for  the  purpose  of  determining  whether 
lx>nds  of  the  municipality  shall  be  issued 
for  such  improvement  and  tf  the  proposi- 
tion shall  receive  the  vote  of  two-thirds  of 
the  voters  voting  at  such  election  muA  bonds 
may  be  Issued.  September  23.  1801,  the 
comicU  of  the  city  of  Oakland  passed  on  or- 
dinance by  wlil(^  it  declared  that  the  publlo 
interest  and  necessities  of  the  city  of  Oak- 
land demanded  the  acquisttl<m.  construction^ 
and  completion  of  certain  municipal  build- 
ings and  improvements  In  that  city  for  pub- 
lic school  purposes,  viz.  certain  designated 
schoolhouses,  and  that  the  cost  thereof  would 
be  too  great  to  be  paid  out  of  the  ordinary 
annual  Income  and  revenue  of  the  city;  and 
afterwards  passed  an  ordinance  that  the 
question  of  issuing  bonds  therefor  to  the 
amount  of  $400,000  be  submitted  to  the  vot- 
ers of  the  city  at  a  special  election  to  be 
held  for  that  purpose.  At  that  election,  more 
than  two-thirds  of  the  voters  Iiaving  voted 
for  the  issuance  of  the  bonds,  suitable  ordi- 
nances were  passed  by  the  council,  and  bonds 
of  the  city  to  the  amount  of  $400,000  were 
issued  and  sold  prior  to  Joruary  1,  1893. 
and  the  proceeds  placed  In  the  city  treasury. 
In  June.  1893,  the  appellant  having  chal- 
lenged the  validity  at  these  proceedings,  an 
agreed  case  was  submitted  to  the  superior 
court  of  Alameda  coun^,  under  the  provl* 
slons  of  section  1138,  Code  GlvU  Proa,  fbr 
the  purpose  of  having  a  determination  by 
that  court  of  the  validity  of  the  bonds. 
The  superior  court  adjudged  that  they  were 
valid  obligations  of  the  dty  of  Oakland,  and 
from  its  judgment  this  appeal  has  been 
taken. 

The  proposition  presmfed  by  the  appel- 
lant in  support  of  his  appeal  is  that  the  mu- 
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nidpallty  of  the  "dty  ot  Oakland"  has  no 
power  to  issue  Its  bonds  for  the  construe- 
tion  of  schoolhousea,  for  the  reason  that  the 
mjuingoment  of  Its  schools  is  vested  In  a 
board  of  education,  and  ttiat  any  bonds  to  be 
Issued  for  school  purposes  must  be  authorized 
by  that  body.  The  city  of  Oakland  Is  gov- 
erned by  a  freeholders'  charter,  which  was 
approved  by  the  legislature  February  14, 
1889.  St.  1889,  p.  C13.  Under  this  charter 
the  legislative  power  of  the  city  Is  vested  In 
a  council  of  11  members,  and  the  government 
of  the  school  department  Is  vested  in  a  board 
of  education  consisting  of  11  members.  The 
board  of  education  is  by  the  charter  vested 
with  authority  to  "build  schoolhouses"  upon 
plans  approved  by  It,  but  the  work  of  build- 
iDg  the  schoolhouses  is  to  be  carried  on 
through  the  medium  of  a  board  of  public 
works.  It  Is,  moreover,  expressly  declared 
In  the  charter  (section  131)  that  the  Iward 
of  education  "shall  not  have  power  to  con- 
tract any  debts  or  liabilities  In  any  form 
whatsoever  against  the  city,  exceeding  in  any 
year  the  income  and  revenue  provided  for 
the  school  fund  for  such  year."  By  sec- 
Uon  149  of  the  charter  It  lis  provided  that 
"whenever  the  council  shall  determine  that 
the  public  Interrat  requires  the  construction 
or  ncquisltlon  or  completion  of  any  perma- 
nent municipal  building  *  •  *  the  cost  of 
wlilch  In  addition  to  the  other  expenditures 
of  the  city  will  exceed  the  Income  and  rev- 
enue provided  for  in  any  one  year,  they 
may  by  ordinance  submit  a  proposition  to 
incur  a  debt  for  such  pnrpose,  and  proceed 
therein  as  provided  In  section  18,  of  article 
11,  of  the  constitution  of  this  state  and  gen- 
eral law."  By  this  section  of  the  charter 
the  same  authority  is  conferred  upon  the 
council  to  create  a  bonded  Indebtedness  as 
la  given  by  the  aforesaid  act  of  the  le^- 
lature,  -but  the  act  of  the  legislature  pre- 
scribes the  steps  to  be  taken,  and  Is  the 
"general  law"  xmder  which  It  is  necessary 
tor  the  council  to  proceed  In  Incurring  such 
Indebtedness.  The  provisions  of  the  act  of 
March  19,  1889,  are  general  In  their  char- 
acter, and  give  to  every  municipal  corpora- 
tion Incorporated  under  the  laws  of  this  state 
the  power  to  create  a  bonded  Indebtedness 
for  any  of  the  purposes  authorized  by  the  act 
The  indebtedness  Is  not  to  be  incurred,  nor 
nre  the  bonds  to  be  Issued,  until  after  the 
voters  of  the  municipality  have  so  directed; 
but,  as  It  Is  the  vote  of  the  electors  which  de- 
termines that  they  shall  be  Issued,  It  Is  Im- 
material to  them  what  officers  of  the  dty  car- 
ry out  this  vote.  The  act  itself  dMlRnates 
the  legislative  branch  of  the  munldpallty  as 
the  body  to  determine  in  the  first  Instance 
whether  the  public  Interest  or  necessity  de- 
mands the  construction  or  completion  at  the 
building  or  Improvemmt.  and  also  designates 
that  body  as  the  agency  of  the  corporation 
throufi^  vboBC  acts  the  Indebtedness  is  to  be 
created  and  evidenced.  There  is  no  partic- 
ular mode  provided  by  which  the  council 


shall  ascertain  this  fact,  but.  In  a  matter 
which  i>ertalns  to  the  public  schools,  the 
fact  would  naturally  be  ascertained  by  direct 
communication  with  the  board  of  education, 
or  by  a  request  from  that  board,  and,  in- 
asmuch as  that  board  has  no  power  to  is- 
sue the  bonds  of  the  dty.  It  Is  but  natural 
to  assume  that  It  would  manifest  Its  wishes 
to  the  council.  Hie  quesUon,  however,  Is 
not  how  the  council  shall  ascertain  whether 
the  public  Interest  demands  the  Impi*ove- 
ment,  but  whether  It  has  any  power  to  issue 
the  bonds  after  It  has  so  determined,  Irre- 
si>ectlve  of  the  mode  of  ascertaining  it  Al- 
though the  board  of  education  has  beoi  In- 
trusted with  the  management  of  the  schools, 
aud  It  Is  the  body  designated  in  the  charter 
to  build  the  schoolhouses,  there  la  nothing 
Inconsistent  with  this  provision  for  the  legis- 
lature to  designate  the  council  as  the  body 
to  give  Inception  to  the  Indebtedness  and 
Issue  the  bonds  therefor.  The  power  to 
build  or  Improve  the  schoolhouses  which  is 
vested  In  that  tmard  Is  distinct  from  the 
power  to  borrow  money  with  which  to  bnild 
or  Improve  them.  The  board  of  education, 
as  snch,  is  forMdden  by  the  charter  from  In- 
curring any  indebtedness  b^ond  the  ammal 
Income  for  school  purposes,  and  as  the  con- 
stitution permits  such  indebtedness  by  any 
munldpal  corporation  only  after  a  vote  of 
the  electors  tiierefor,  it  is  competent  for  the 
legislature  to  deirignate  the  agent  or  body  of 
the  mnnldpal  government  which  shall  act 
for  it  in  carrying  ont  the  wHl  of  Ite  electora, 
and  for  this  purpose  the  le^slaUve  branch 
of  that  govemmoit  woold  most  naturally  be 
selected. 

Tliat  the  education  ot  the  joafh  Is  prop- 
erly included  within  the  functions  of  a 
munldpal  goronment  vnnnot  be  dmled.  A. 
munldpal  corporation  Is  but  a  brandi  of  the 
state  government,  and  is  estabUshed  for  the 
purpose  of  aiding  tbie  legislature  in  making 
proTlBlmi  for  the  wants  and  welfitre  of  the 
public  within  the  territory  for  which  it  Is  or- 
ganized, and  it  la  for  the  l^slatore  to  de- 
twmlne  the  extent  to  which  It  will  confer 
upon  sudi  corporation  any  power  to  aid  It 
in  tiie  dlsdiarge  ot  the  obligation  which  tiie 
constltntiim  has  imposed  upon  itself.  The 
constitution  has  declared  (artlde  9,  f  It 
that,  "a  general  diffusion  ot  Imowledge 
and  intelligence  being  essential  to  tiie 
preservation  of  the  rights  and  liberties  of 
the  pet^ile,  the  legldature  cthall  encourage 
by  all  suitable  means  the  promotion  of  In- 
tellectual, Bclentlflc,  moral  and  Ogrleultorol 
Improvement"  In  fortberance  of  this  duty 
the  legislature  has  made  provision  In  the 
Political  Code  for  a  system  of  public  schools 
throughout  the  state;  and  In  the  munldpal 
government  act,  whldi  was  enacted  in  1883, 
providini;  for  the  organization  of  municipal' 
corporatlcms.  It  has  Indnded  a  sdiool  depart- 
ment for  the  first  five  of  the  several  classes 
of  municipal  corporations  therein  provided 
for.   In  eoch  of  the  fre^olders'  cbortaa 
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that  has  been  apptOTed  1^  It  an  edacattonal 
departm^t  has  been  establlahed,  and  pro- 
Tleton  nutde  for  educatkm,  and  for  the  «ca> 
dse  of  manidpal  foncttona  in  reference 
thereto.  As  schot^ouaea  are  essential  aids 
In  the  promotion  of  education,  tlielr  oectlon 
la  but  Inddental  to  Uie  malnt«ance  of  the 
adio(^  and  folia  aa  completely  wlAin  Ae 
functlCHiR  ct  a  munldpal  goronment  aa  doea 
the  auction  of  a  hospital  tor  tta  Indigent 
poor,  or  buildings  f«r  Ita  fire  eu^ea;  and 
the  BcboolhooaeB,  when  so  oected.  are  aa 
fully  municipal  buildings  aa  are  its  engine 
honaea  and  hoepltal  buildli^  Danlelly 
Gabanlsa,  B&  Ga.  222;  Horton  Commla- 
afoners,  43  Ala.  S88.  In  Board  t.  Vowler, 
19  Gftl.  24.  the  Talldlt7  of  a  reaervatlon  hy 
the  Van  Neaa  oidlnanoe  of  certain  lota  for 
school  purposes  was  InTOlred,  and  ttie  sn- 
pr«ne  court  said:  'The  school  department 
of  the  municipality  la  only  a  part  of  Its 
l^emment  A  reserratton  of  proper^  for 
sdbool  purposes  la  not  a  disposition  of  It 
for  the  benefit  ct  third  persona,  bat  a  keep- 
ing of  It  for  Its  own  purposes.  The  resolu- 
tion amounts  only  to  the  sotting  apart  of 
property  of  the  town  for  a  particular  town 
purpose;  and  In  0ils  respect  is  not  different 
from  a  similar  act,  If  auch  had  been  done, 
declaring  that  ttie  plaza  should  be  reserved 
aa  a  public  garden,  or  a  lot  for  a  jail,  or  a 
house  for  the  holding  of  courts.*'  See,  also. 
Board  Blartiu^  92  CaL  209,  28  Pac.  Rep. 
799. 

The  proTlsIona  of  aecttona  1880-1887  of 
the  Political  Code  for  the  Issuance  by  Qie 
anperrisors  of  the  conn^  ot  scho<d-distrIct 
bonds  whenever  the  electors  of  the  district 
Shan  Totc  therefor,  to  pay  fbr  the  building 
of  schoolhousea  In  the  district,  do  not  limit 
or  quality  the  power  conferred  by  the  act  of 
Mardi  19,  1880,  upon  an  Incorporated  city, 
to  lasue  Its  own  bonda  tor  the  same  purpose, 
notwithstanding  the  provisions  of  section 
1576  of  the  same  Code,  making  such  Incor- 
porated  a  school  district.  Each  of 
these  acta  Is  a  general  law  upon  a  subject 
within  lefdslatlve  power,  and,  if  there  Is  any 
Inconsistency  between  them,  that  which  Is 
later  In  date  m\ist  prevail  over  the  earlier 
act.  There  Is  not.  however,  any  Inconsist- 
ency between  the  two  acts.  Tiie  l>onds 
authorized  by  these  sections  of  the  Political 
Code  are  different  obligations  from  those 
Issued  by  the  municipal  corporation  under 
the  act  of  March  19,  1880.  A  scliool  dis- 
trict has  not,  like  an  Incorporated  city,  any 
financial  officers,  nor  has  It  been  intrusted 
with  the  power  of  assessment  and  taxation 
which  Is  conferred  upon  an  Incorporated 
city,  and  for  these  reasons  as  well  as  otliers 
the  le^slature  would  naturally  Intrust  to 
the  supervisors  of  the  county,  as  bclnt;  the 
bo<1y  having  the  financial  supervision  of  the 
School  district,  the  function  of  issuing  aud 
providing  for  the  payment  of  school  district 
bonds;  and  as  by  the  constitution  bonds 
cannot  in  any  coae  be  Issued  except  upon 


the  vote  of  two-tfalrda  of  tbe  qoaUfied  Sect- 
ors (rf  the  district  voting  i^on  the  question 
ct  their  Issnance,  the  agency  by  which  they 
might  be  executed  would  seem  immaterial, 
and  there  would  be  little  likelihood  of  an 
Issuance  being  authorised  to  be  made  for 
the  same  puipoae  Iqr  eadti  agency.  It 
Is,  however,  unnecessary  to  determine 
whether  the  power  to  Issue  bonds  con- 
ferred 1^  these  sections  of  the  Political 
Code  exlalB  In  £avw  of  tlie  school  dis- 
trict as  a  corporation^  aa  well  aa  of  the 
Incorporated  dty  which  conaHtutes  the 
aduxd  district;  or  whether  It  has  been  aupcr- 
seded  by  the  power  conferred  upon  the  city, 
as  the  bonds  In  qnestiim  are  those  fC  the 
municipal  corpwatlon,  and  not  of  the  sdiool 
district;  but,  even  It  It  should  be  conceded 
that  the  power  to  Issue  bonds  for  the  same 
puiposM  rests  In  the  supervisors  at  the  In- 
stance of  the  school  district,  and  also  In  the 
city  Itself,  the  bonds  whldi  are  authorized 
by  the  Political  Code  are  to  be  issued  in  the 
corporate  name  of  the  echoed  district,  which 

by  section  1575  ot  that  Code  must  be  **  

district  of  county,"  whereas  the  bonds 

In  question  are  those  of  the  municipality  of 
the  city  of  Oakland,  and  their  validity  la  to 
be  determined  by  the  power  of  the  muttldpal 
corporation  to  issue  them. 

The  question  presented  In  Kennedy  v.  Mil- 
ler. 32  Pac.  Rep.  558.  was  the  right  of  the 
treasurer  of  the  dty  of  San  Diego  to  demand 
A:om  the  county  treasurer  the  custody  of 
certain  public  school  moneys  apportioned  to 
the  school  district  of  San  Diego,  which  had 
been  derived  from  sources  outside  of  the 
mimlclpality,  and  not  through  any  agency 
of  the  city,  viz.  the  state  school  fond  and 
taxes  levied  by  the  snporvisors  of  the 
connly,  and  It  was  held  tliat  they  wero 
moneys  whose  custody  had  been  placed  by 
the  legislature  with  the  county  treasurer. 
The  power  of  the  dty  to  raise  money  with- 
in Its  own  territory  for  school  purposes  hy 
tax  or  otherwise,  or  to  retain  the  custody 
or  make  the  disbursement  of  any  moneys 
which  might  be  raised  from  taxes  levied  by 
its  council,  did  not  arise  In  that  case.  On 
the  contrary,  we  said  that  "the  city  is  a 
corporation  distinct  fl^m  that  of  the  school 
district,  even  though  both  are  designated 
by  the  same  name,  and  embrace  the  same 
territory.  The  one  derives  its  authority 
directly  from  the  legislature  throuprh  the 
general  law  providing  for  the  establishment 
of  schools  throu^out  the  staite,  while  the 
authority  of  the  other  Is  found  in  the  char- 
ter under  which  It  Is  organized;"  and  It 
follows  that  the  acts  of  each  corporation  are 
to  be  measured  by  the  authority  under 
which  they  are  performed,  and  their  valid- 
ity determined  by  a  comparison  with  that 
authority.  We  hold,  therefore,  that  the  dty 
of  Oakland  had  the  power,  under  the  pro- 
visions of  the  act  of  March  19,  1880,  to  Is- 
sue the  bonds  In  question,  and,  as  it  was 
conceded  at  the  argument  that  all  the  pro- 
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Tistons  of  ^at  act  had  been  complied  with, 
the  Judgment  the  superior  court  la  af- 
firmed. 

We  concur:  BBATTT,  O.  J.;  PATEK- 
SON,  X;  FITZGERALD,  J.;  DB  HAYBN,  J. 


(98  Cal,  678) 

MAOBB  T.  PACIFIO  IMP.  CO.  (No.  14.11S.) 

(Supreme  Court  of  California.    Jaly  14,  1893.) 

Innkbkfbrb— Gdests  akd  Boardbbs  —  Etidbncb 
— COsrOBATIOKS— Ultba  Vjrbs. 

1. 'The  fact  that  an  hotel  has  a  rule  to 

charge  a  guest  a  leas  rate  per  diem  \>y  the 
weelc  than  by  the  day,  and  that,  if  a  guest  had 
been  there  lonjier  than  a  week,  he  got  the  ben- 
efit of  the  rule,  does  not  show  that  one  who 
had  been  at  the  hotel  more  than  a  week  was  a 
"boarder."  rather  than  a  "guest."  it  not  being 
shown  that  he  had  any  notice  of  the  rule,  or 
any  knowledge  of  the  charges,  or  that  any  ar- 
rangement for  a  permanent  stay  had  been 
made. 

2.  The  fact  that  one  has  made  a  special  ar- 
rangement  at  an  hotd  for  board  and  lodging  by 
the  week  Is  not  detenninatiTe  of  the  question 
whether  he  Is  a  guest  or  a  boarder,  bat  merely 
erldence  on  the  issue. 

3.  A  corporation,  after  engagioR  In  the 
hotel  business,  and  assuming  the  liability  of  an 
innkeeper,  cannot  repudiate  its  liability  on  the 
ground  that  its  acts  were  ultra  vires. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  F.  W.  Lawler, 
Judg& 

Action  by  James  W.  Magee  against  the 
Pacific  ImproTement  Company.  Judgment 
for  d^endant  Plaintiff  appeals.  Be- 
versed. 

Blabe^  Williams  &  Harrison,  for  s^pellaat. 
A  B.  HotchklsB,  for  respondoit 

HARRISON,  J.  This  action  was  brought 
to  recover  from  the  defendant  the  value 
of  certain  personal  property,  lost  by  the 
burning  of  the  Hotd  Del  Monte,  April  1, 
18S7.  Judgm«it  was  roidered  In  tevor  of 
the  defendant,  and  the  plaintiff  has  ap- 
pealed. It  was  held  in  Fay  t.  Improvemmt 
Ga,  93  253,  20  Paa  Bep.  1099,  and  28 
Pac  Bepk  943,  upon  the  fSacts  then  before 
tite  court,  that  the  defendant,  as  the  pro* 
prietor  and  keeper  of  the  Hotel  Del  Monte, 
was  an  Innkeeper;  and,  as  the  tacts  herein 
are  almost  identical  with  those  presrated 
with  that  case,  the  defmdant  must  In  the 
presmt  case  be  held  to  have  been  an  inn- 
keepw,  and  subject  to  Its  liabilities.  It  is, 
bowevo',  c<nitended  1^  the  defendant  that 
in  the  presrait  case  the  plaintiff  was  a 
"boarder"  with  it.  rather  than  a  "guest," 
and  consequmtly  that  Its  liability  as  an  Inn- 
keeper does  not  exist  The  finding  of  the 
court  upon  this  Issue  is  as  follows:  "That 
pliUntiff  and  hst  assignor,  at  the  time  of 
the  destruction  of  said  house  by  fire,  were 
inmates  of  said  house  under  special  arrange- 
ment for  board  and  lodging  by  the  week  for 
a  permanent  stay,  and  at  the  time  of  the 
fire  had  given  no  intimation  to  defendant 


of  any  Intention  to  depart  from  said  house, 
where  they  had  been  for  about  ten  days." 
"^he  appellant  contends  that  this  finding  Is 
not  sustained  by  the  evidence,  and  we  are 
of  the  opinion  that  her  contention  Is  cor- 
rect The  plaintiff  testlfled  that  there  was 
no  special  contract  made  between  her  and 
the  management  of  the  hotel  as  to  the  terms 
upon  which  she  was  received;  that  she  sim- 
ply went  into  the  office,  asked  for  a  room, 
registered,  and  was  assigned  to  the  room; 
and.  Instead  of  there  being  any  testimony 
In  conflict  with  this  statement  It  was  cor- 
roborated by  testimony  given  on  behalf  of 
the  defendant  by  Its  clerk  and  manager. 
The  only  evidence  which  It  Is  contended 
supports  the  above  finding  Is  that  It  was 
shown  to  be  a  rule  of  the  house  to  charge  a 
guest  a  less  rate  per  diem  for  entertain- 
ment by  the  week  than  by  the  day.  and 
that.  If  a  guest  remained  more  than  a  week, 
he  got  the  benefit  of  the  rule;  that  they 
treated  all  persons  as  transimt  guests  until 
they  remained  a  week,  and  then  they  com- 
menced to  treat  them  as  boarders,  and 
charged  them  the  weekly  rates;  and  that 
the  plaintiff  had  been  at  the  hotel  about  10 
days  at  the  time  of  the  flre.  It  was  not 
shown,  however,  that  this  rule  was  ever 
brought  to  the  knowledge  or  notice  of  the 
plaintiff,  or  that  she  was  ever  Informed  of 
the  rates  of  charge,  the  only  evidence  upon 
that  subject  being  that  she  always  paid  all 
demands  that  were  made  on  her  for  her 
entertainment;  and  the  defendant's  man- 
ager testified  that  nothing  was  said  when 
they  came  In  about  whether  they  came 
there  by  the  day  or  otherwise.  There  was 
no  evidence  whatever  that  tiie  plaintiff 
made  any  arrangement  "for  a  permaneni 
stay,"  or  that  there  was  at  any  time  any- 
thing said  or  done  with  reference  to  the 
time  that  she  would  remain  at  the  hoteL 
Whether  the  jdaintlff  was  a  guest  or  a 
boarder  with  the  defendant  was  an  Issue  In 
the  case  upon  which  the  liability  of  the  de- 
fendant depended,  and  upon  whldi  the  court 
should  have  made  an  express  flndbig.  This 
question  was  one  of  fftct  to  be  detmnlned 
Xty  the  court  upon  all  the  evidence  before  it 
Whether  Uie  plaintiff  made  a  special  ar- 
rangement respecting  her  stay  with  tiie  de> 
fendant  was  only  evidence  to  be  consid- 
ered by  the  court  In  deteimlnlng  the  ulti- 
mate fact  whether  she  was  a  guest  or  a 
boarder.  Even  If  the  finding  of  the  court 
that  she  had  made-  a  special  arrangement 
With  the  def«idant  for  board  and  lodgbig 
by  the  week  had  beoi  sustained  the  evl- 
dence,  that  fitct  would  not  be  determina- 
tive of  the  Issue  whethM'  she  was  a  guest 
or  a  boarder,  but  would  be  merely  evidence 
to  be  cMisldered  In  determining  that  Issue. 
PInkerton  v.  Woodward,  33  CaL  S97;  Han- 
cock V.  Rand,  17  Hun,  279,  94  N.  Y.  1; 
HaU  V.  Pike,  100  Mass.  495. 

The  proposition  of  the  defendant  that  be- 
cause Innkeeplng  la  not  enumerated  as  me 
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of  the  objects  of  tts  IncorporalSon,  Its  act» 
88  an  Innfceepffl  are  ultra  vires,  and  cannot 
form  the  haaiB  of  any  liability  -thwefM:. 
cannot  be  maintained.  Having  engaged  In 
that  occnpallon,  and  oasnmed  the  Uablltty  of 
an  Innkeeper  towards  the  plaintiff  as  his 
gnest,  and  received  from  her  the  considera- 
tion for  such  liability,  the  defendant  cannot 
now  repudiate  Its  obligation  upon  the 
ground  that  under  Its  corporate  powers  It 
was  not  authorized  to  engage  In  such  occu- 
pation. The  Judgment  Is  reversed,  and  a 
new  trial  Is  ordered. 

We  concur:  HcFARLAND,  J.;  OA- 
ROUTTB,  J.;  DB  HAVEN,  J. 


(w  csi.  im 

DREXLEB  V.  McGLTNN  et  at  (Xo.  15,08a> 
(Supreme  Gonrt  of  CaHfomia.    July  25.  1893.) 
ITegotiablb  Instruuriits  — Notice  or  Fkotbst— 
Bt  AMD  TO  Whom  Given. 

1.  Ao  executor  named  in  a  will,  though  not 
jet  approved  by  the  court,  Is  a  personal  rep- 
resentative, within  the  meaning  of  Civil  Code, 
{  3145,  providingr  that  notice  of  proteat  of  a 
note  may  be  given,  in  case  of  the  death  of  the 
person  otherwise  entitl(>d  to  notice,  to  one  of 
his  personal  representatives. 

2.  Notice  of  protest  of  a  note  may  be  given 
by  an  acent  of  tne  owner,  in  the  agent's  name. 

3.  The  fact  that  notice  of  protest  of  a  note 
was  sent  to  the  exectttortt  of  a  deceased  party 
to  a  note,  addressed  as  "administrators,"  is  im- 
material, so  long  as  they  received  it. 

Department  L  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Action  by  L.  P.  Drexler  against  P.  J. 
McGlynn  and  others,  as  executors,  on  a 
promissory  note.  A  demurrer  to  the  com- 
plaint was  overruled,  and  defendants  ap- 
peal. Affirmed'. 

Charles  F.  Hanlon,  for  appellanta  Henry 
K.  Mltchelll  fpr  t^ondent  • 

PATERSON,  J.  This  Is  an  action  against 
the  defendants,  as  executors  of  the  last 
wlU  and  testament  of  James  M,  Donahue, 
deceased,  upon  a  promissory  note  Indorsed 
by  their  testator  September  10,  1S89.  The 
note  became  due  March  10,  1890.  Donahue 
died  on  the  3d  day  of  March,  1890,  leaving 
a  will  In  which  the  defendants  were  named 
as  executors,  and  which  was  tiled  in  the 
superior  court  on  the  11th  day  of  Marcti, 
1890. 

It  is  claimed  that  the  estate  Is  not  liable 
because  no  proper  notice  of  protest  was 
given,  but  we  think  the  point  Is  not  well 
taken.  The  notice  was  addressed  to 
"Messrs.  Peter  J.  McGlynn  and  J.  P.  Bur- 
gin,  Jr.,  administrators  of  the  estate  of  J. 
M.  Donahue,  deceased,"  and  It  was  deposit- 
ed In  the  postoffice  on  the  day  the  note  be- 
came due.  The  Civil  Code  provides  that  a 
notice  of  dishonor  may  be  given,  in  case  of 
the  death  of  the  party  otherwise  entitled  to 
notice  to  me  ot  hla  personal  repreoraita- 


tlves,  or,  If  there  are  none,  then  to  any  mem- 
ber of  his  ftunlly,  and.  It  tben  be  no  &ml^. 
It  must  be  mailed  to  bis  last  place  of  resi- 
dence. Section  3145.  Appellants  contend 
that,  inasmuch  as  the  defendants  had  not 
been  appointed  by  the  court  at  the  time  the 
notice  was  given,  they  were  not  personal  rep- 
reaenatlves.  within  the  meaning  of  this  stat- 
ute; and  cases  are  cited,  holding  that  no- 
tice sent  to  a  person  afterwards  appointed 
admhdstrator  of  an  intestate  la  insnffldoit 
These  authorities  are  not  in  point.  While 
It  is  true  that  the  appointment  oi  an  execu- 
tor Is  only  provisional,  and  requires  the  ap- 
proval of  the  court,  for  the  purpose  of  ad- 
ministration upon  the  estate  of  the  testator, 
it  Is  also  true  that  the  law  allows  a  man  to 
appoint  his  executors,  subject  to  this  ap- 
proval, and  treats  them  as  entitled  to  the 
office  until  they  renounce  It;  and  unless,  for 
some  reason,  they  are  Incompetent,  the  ap- 
pointment makes  them  representatives  of 
the  estate,  "so  far  as  relates  to  acts  In  whidi 
they  are  merely  passive,  such  as  receiving 
notice  of  the  dishonor  of  a  note."  Shoen- 
berger's  Ex're  v.  Savings  Inst,  28  Pa.  St 
406.  It  matters  not  that  the  person  named 
in  the  will  may  never  be  actually  a^K^ted 
executor  by  the  court.  He  may  renounce 
the  ti-ust  But,  as  he  Is  the  person  to  whom 
the  testator  has  confided  the  administration 
of  his  estate,  It  Is  regarded  as  safe  to  In- 
trust him  with  the  notice.  "It  Is  not  to 
be  expected  that  any  person  can  ordinarily 
be  found  upon  whom  this  duty  [protecttog 
the  estate]  will  rest  more  strongly  than  upoi^ 
one  who  Is  named  as  executor  in  the  will." 
Goodnow  V.  Warren,  122  Mass.  82;  3  Rand. 
Com.  Paper,  {  1245.  The  reason  for  hold- 
ing that  a  notice  to  one  named  in  the  will 
OS  executor  Is  good,  la  not  applicable  to  the 
case  of  one  who  happens  after  the  notice  la 
given  to  be  appointed  administrator,  be- 
cause the  latter  is  neither  honorably,  nor 
In  legal  duty,  Ixumd  to  do  anything  for  the 
protection  of  the  estate. 

It  Is  claimed,  also,  that  the  note  was  not 
presented  for  payment  by  the  holder;  that 
the  evidence  shows  that  the  note  was  trans- 
ferred to  the  An^o  Califoralan  Bank,  whldi 
was  the  holder  of  the  note  at  the  time  de- 
mand was  made.  The  certificate  of  the  no- 
tary. It  is  true,  states  that  the  note  was 
presented  and  payment  was  demanded,  "at 
the  request  of  the  Anglo  CoUfomian  Bank, 
td.,  holder  of  the  original  note,"  but  the 
plalntlfr  testified  that  he  had  been  the  owner, 
of  the  note  from  the  time  it  was  made  tmtll 
the  day  of  the  trial,  and  the  fair  import  of 
the  evidence  is  that  the  note  was  given  to 
the  bank  simply  for  collection.  The  notice 
may  properly  be  given  by  an  agent,  and  the 
agent  may  give  the  notice  in  his  own  name. 
3  Rand.  Com.  Paper,  {f  1236,  1237;  2  Daur 
iel,  Neg.  Inst  S  991, 

There  Is  nothing  In  the  point  that  the  no- 
tice was  invalid  because  it  was  addressed 
to  tiie  deCoidanta  as  "administrator."  Hha 
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notice  need  not  have  been  addressed  to  them 
in  their  representative  character  at  alL  The 
actual  recent  of  the  notice  Is  the  material 
thing.  Beals  v.  Peck,  12  Barb.  245.  If  the 
defendants  actually  ret-eived  the  notice,— 
and  anch  is.  the  presumption  from  the  fact  of 
mailing,  properlr  addressed  and  postage  pre- 
paid,—the  object  of  the  law  has  been  at- 
tained. 

We  think  the  court  properly  overruled  the 
demurrer.  The  allegatioii  as  to  protest  might 
have  been  more  speciQo  In  its  statement 
of  facts,  but,  as  against  a  general  demurrer, 
it  Is  good.   Judgment  and  order  affirmed. 


We  concur:  HABRISON.  J.;  GABOUTTE, 


J. 


m  Oal.  U7) 

WOOD  T.  CUBBAN  et  al.  (No.  14,962.) 

(Supreme  Oiurt  of  California.  Jolj  25.  1893.) 

QuiBTtKa  Title— Sheriff^b  Deed— Fobeclosixo 
LiBN  OF  Street  Assesbhknt  —  Sale  dt  Pro- 

B1.TI  COCRT. 

Where  neitb^  the  personal  repre»eDta- 
Uves  nor  the  lieirs  of  a  decedent  are  made  par- 
ties to  an  action  to  foreclose  tlie  Hen  of  a  street 
assessmeot  upon  the  land  of  the  estate,  the 
title  of  one  claiming  under  the  judsment  of 
foreclosure  Is  Inferior  to  that  of  one  who,  with 
knowledxe  of  such  judgment,  enters  into  pos- 
session by  virtue  of  a  subsequent  deed  from 
the  administratrix  under  a  safe  had  in  pursu- 
ance of  an  order  of  the  prol»te  court. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Frandaco;  W.  T. 
Wallace,  Judge. 

Action  by  J.  M.  Wood  against  Klichael 
Curran  and  others  to  qttlct  title.  From  a 
judgment  for  d^endants,  irtaJntlff  appeals. 
Affirmed. 

J.  C.  Bates,  tor  appellant  M.  C  Hossett, 
(Jas.  F.  Tevlin  and  Tbos.  B.  Curran,  of  ooun- 
seU  for  reqwndeuta. 

PAtBBSON,  J.  This  Is  an  action  to  quiet 
title  to  a  lot  of  land  In  the  city  ot  San  Fran- 
dsco.  J<dm  Agnew  took  possession  of  the 
property  in  186S,  and  held  the  same  until 
April  25,  1871,  when  he  conveyed  it  to  Jotm 
Hogan,  who  entered  Into  possession  of  the 
land,  and  h^d  It  imtll  his  death,  which  oc- 
curred August  6,  1874.  Uogan  left  surviv- 
ing him  the  widow.  £llen,  and  four  minor 
children.  letters  of  administration  were  Is- 
sued to  EUen,  August  20,  1874.  Ou  October 
3,  1884,  after  due  proceedings  had.  the  lot 
was  sold  under  an  order  of  the  probate  court 
\a  the  respondent,  who  received  a  deed  from 
the  administratrix  on  October  20th.  On  the 
same  day  the  re^ondent  received  from  Ellen 
Hogan  a  quitclaim  deed  of  the  property. 
The  appellant  claims  under  a  Judgment  in 
Harney  v.  Corcomn  et  al..  foreclosing  the 
lien  of  a  street  assessment  ou  the  property  tn 
controversy.  This  Judgment  was  entered 
on  June  3,  1879,  and  the  (sheriffs  deinl  to 
appellant  Is  dated  December  4,  1S8;1.  The 
proceedings  leading  up  to  the  street  assess- 


ment were  initiated  by  resolution  of  Inten- 
tion, filed  March  27,  1876.  It  is  admitted 
that  the  re^ondent  bad  actual  notice  of  the 
sheriff's  deed  to  appellant  Ellen  was  a 
party  to  the  action  of  Hamey  v.  Corcoran  et 
al..  Individually,  but  not  as  administratrix, 
and  none  of  the  minor  helis  were  represented. 
We  think,  upon  the  facts  stated,  the  court 
below  properly  held  the  title  to  be  In  de- 
fendant. Under  the  act  of  1872,  upcm  wlilch 
the  assessment  lieu  was  based,  the  land  Is 
not  sued  or  summoned  as  a  party;  it  la 
simply  described,  the  owner  being  the  de- 
fendant The  action,  therefore,  to  foredose 
was  not  a  proceeding  strictly  In  rem.  The 
decree  was  In  personam;  the  measure  of  sat- 
isfaction, however,  lielng  the  interest  which 
the  defendant  had  In  the  land.  Of  course, 
the  plaintiff  did  not  acquire  by  his  purchase 
under  the  decree  in  that  action  the  Interest 
of  the  minw  children;  that  Interest  passed 
to  the  defendant  herein  the  probate  sale 
subsequently  made,  neither  the  h^ra  nor 
the  personal  representative  of  Hogan  having 
been  a  party  to  the  action.  The  jndgm«it 
in  Ham^  v.  Gorcoran  against  Ellen  Hogan 
did  not  bind  Ellen  as  administratrix  of  the 
estate  of  John  Hogan,  deceased.  It  ts  setr 
tied  here  that  a  Judgment  for  or  against  a 
party  in  one  right  does  not  affect  him  when 
acting  in  another  rl^t  Association  v. 
Chalmers.  75  Cal.  332,  IT  Paa  Bep.  228; 
Artdiblabop  t.  Shipman,  69  CaL  680.  11  Pa& 
Bep.  343.  The  respondait  took  all  the  right, 
title,  and  Intracst  whidi  Elloji  acqKdred  by 
soccesstion,  but  he  took  It  anbject  to  the  pro- 
visions of  the  probate  act  tor  the  mpport  of 
the  ftunlly  of  the  deceesed,  and  for  the  pay- 
ment of  the  expenses  ot  admlidstration  and 
the  debts  outstanding  against  the  deceased. 
Where  the  widow,  after  the  death  of  her 
husband,  executed  and  dellvwed  a  qnttdalm 
deed.  It  was  held  that  this  fact  constituted 
no  ground  for  the  refusal  of  the  probate 
court  to  set  apart  to  her  as  a'  homestead  a 
pcHTtlon  of  the  land  conveyed  by  the  deed; 
that,  if  an  heir  conveys  his  Interest  In  the 
estate  of  an  ancestor.  It  will  carry  only  8a<A 
interest  as  will  remain  to  him  after  satisfy- 
ing the  objects  of  administration.  The  court 
there  said:  "Upon  the  death  of  an  Intestate 
his  property  goes  by  succession  to  his  heirs, 
subject  to  administration.  The  objects  of 
administration  are:  (1)  To  support  the  Snm- 
liy  for  a  period;  (2)  to  set  apart  a  home- 
stead to  the  family;  (3)  to  pay  the  expenses 
of  administration;  (4)  to  pay  the  debts  of  the 
deceased;  (5)  to  distribute  the  tialance  of 
the  estate  to  those  who  take  it  by  law." 
Estate  of  Moore,  57  Cnl.  437.  So,  where 
the  heirs  of  the  deceased  executed  a  mort- 
gage upon  property  inherited  from  him.  It 
was  held  that  the  purchaser  at  the  fore- 
closure sale  acquired  no  greater  or  higher 
right  in  the  mortgaged  premises  than  the 
mortgngors  held,  and  that  the  property  In 
his  hands  was  subJi'Ct  to  the  orders  and 
proceedings  of  the  prol>ate  court  as  fully  In 
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all  respects  as  tf  fbe  mortage  had  not  been 
foreclosed.  Cook  t.  De  la  Querra,  24  Gal. 
241.  Tliat  the  proceeding  for  the  forecUv 
sore  of  an  assessment  under  the  act  of  1872 
Is  not  strictly  a  proceeding  In  rem,  wttb  all 
the  binding  force  claimed  for  It  hj  the  ap- 
pellant. Is  cleariy  established  by  the  deci- 
sion in  Wood  T.  Brady.  68  Gal.  78, 5  Pac.  R^. 
623,  and  8  Pac.  tSB9.  The  plaintiff  had 
purchased  the  land  at  a  sale  made  nnder  a 
Judgment  In  an  action  to  enforce  a  street 
assessment  lien  which  accrued  July  10,  1875. 
Prior  to  the  last-named  date  the  defendant 
had  acquired  a  street  assessment  Uen  upon 
the  lot,  and,  having  recovered  Judgment,  -wns 
proceeding  to  sell  the  property  in  satisfactf<m 
thereof.  The  court  pointed  out  the  distinc- 
tion between  the  power  of  assessment  and 
the  general  power  of  taxation,  and  held  that 
the  foreclosure  of  a  Junior  street  assessment 
lira  did  not  extinguish  prior  liens  of  the 
same  kind.  If  the  holders  of  such  prior  liens 
were  not  made  parties  to  the  foreclosure 
suit  In  that  case,  as  well  as  in  the  case 
at  bar,  the  statute  nnder  which  the  proceed- 
ings were  had  did  not  purport  to  attach  to 
the  proceedings  for  collection  the  effect 
claimed  by  the  appellant,  and,  as  there  said: 
"There  are  no  considerations  of  pul)llc  pol- 
icy that  require  that  It  should  be  given." 
It  is  claimed  that,  as  the  defendant  had  ac- 
tual notice  of  the  plaintiff's  title  when  be 
took  the  deed  from  Mrs.  Hogan,  he  la  es- 
topped from  denying  the  title  under  which 
he  entered.  While  Ellen  was  personally 
bound  by  the  assessment,  decree,  and  sale, 
and  the  defendant,  If  entering  Into  possession 
cmly  under  her  quitclaim  deed,  would  be  like- 
wise bound,  yet  he  entered  also  under  the 
deed  of  the  administratrix  of  the  estate  of 
John  Hogan.  which  vested  In  him  the -Inter; 
est  of  the  estate  In  the  property.  Where  a 
par^  enters  into  the  enjoyment  of  an  es- 
tate under  two  claims,  one  of  which  Is  good 
and  the  other  Is  bad,  he  will  be  regjirded  as 
having  entered  under  the  better  claim.  We 
have  carefully  examined  the  authorities  dtcd 
by  the  appellant,  and  find  none  of  them  In- 
conrtstent  with  the  views  above  expressed. 
The  evidence  supports  the  findings  of  the 
court,  and  we  see  no  error  in  the  record. 
Judgment  and  order  affirmed. 

We  concnr:  6AR0UTTB,  X;  RA.RRI- 
SON.J. 


(M  C«l.  IM) 

WATRTSS  T.  REED.   (Xo.  15,064.) 

(Supreme  Court  of  California.    Jnly  25,  1803.) 

POBLic  Lands— Mexican  Gkast— Right  of  Pdb- 

0HA8E— CONSTRCCTION  OP  STATUTE. 

1.  Act  Gontr.  July  23.  1866.  |  7.  provides 
that  where  one.  Id  good  faith,  and  for  a  valuable 
coDsidemtioD^  has  purchased  lands  of  Mexican 
in'auteei*,  winch  lands  have  been  excluded  from 
the  final  surrey  of  any  Mexican  grantt  and  has 
osed.  imnroved,  and  continued  in  actual 
sesMou  thereof,  such ,  purctiaser  may  ptirchnse 
the  same,  after  having  such  land  surveyed  uii> 


der  existing  laws.  flcW.  that  the  fact  that  s 
Mexican  grant  fixed  a  definite  base  line,  and 
that  the  grant  waa  only  a  quarter  of  a  league 
wide,  did  not  affect  the  grantee  with  nouce 
that  all  lands  lying  more  than  that  distance 
from  the  base  line  did  not  belons  to  the  grant, 
80  as  to  deprive  him  of  .the  right  to  purchue 
aach  lands  nnder  said  act. 

2.  The  fact  that  ttie  land  to  question  was 
never  a  portion  of  the  grant,  and  hence  coidd 
not  be  excluded  from  the  final  survey,  did  not 
affect  the  rli^t  to  purchase  the  same  nndw  the 
act. 

S.  An  Indosure  was  not  necessary  In  order 
to  eonstitnte  actual  possesion  nnder  the  act. 

Department  1.  Appeal  from  superior 
court,  Sonoma  coun^;  S.  K.  Dougherty, 
Judge.. 

Action  Martha  O.  Watrlss  i^alnst  E, 
8.  Reed.  From  ft  Judgment  for  plaintiff, 
and  an  order  denying  a  new  triaU  defendant 
appeals.  Affirmed. 

Qeorge  Pearc^  for  appelant  Geo.  A 
Johnson,  for  respmid^t 

PATERSON,  J.  This  action  was  brot^it 
to  recover  possesion  of  a  tract  of  land  In 
Sonoma  county.  The  land  Is  a  portl<m  ot 
640  acres  confirmed  to  Gen.  Joseph  Hooker, 
as  a  part  of  Uie  M^can  grant  known  as 
the  "Agna  Caltonte  Bancho.**  On  the  final 
survey  K!0.36  acres,  only,  trare  found  to 
be  Indnded  within  the  grant;  and  the  re- 
spondent made  apidlcatlon  to  pnrdiase  the 
balance  of  the  640  acres  called  for  Iqr  tiie 
decree,  under  the  seraith  section  ot  the  act 
<3t  congress  of  July  23. 1866,  popnlariy  known 
as  tho  "OonnesB  Act,"  vhlch  provides  that: 
"Where  pmims  In  good  faith,  and  fbr  a 
valuable  conslderatlMi,  have  pundiased  lands 
of  Mexican  grantees  or  assigns,  whidi 
grants  have  subsequently  been  rejected,  or 
where  the  lands  so  purchased  have  been 
excluded  from  the  final  survey  of  any  Mex- 
ican grant,  and  havp  used,  improved  aifd 
continued  In  the  actual  possession  of  the 
same  according  to  the  lines  of  the  original 
purchase,  and  where  no  adverse  right  or 
title  (except  of  ttie  United  States)  eOsts, 
such  purdiaser  may  purchase  the  same  after 
having  such  land  snrv^ed  under  existing 
laws,  upon  first  making  proof  of  the  fiicts 
required  In  this  section."  Respondrait's  ap- 
plication was  granted,  and  she  received  a 
United  States  patent  for  the  land  after  a 
contest  with  the  defendant  in  the  United 
States  land  office.  The  def^dant  daims 
under  a  settlement  upon  the  land  In  1870, 
and  a  homestead  entry  of  Nor^ber  12, 
1880. 

The  first  i>oInt  made  by  the  appellant  on 
this  appeal  is  that  the  respondent  was  not 
a  purchaser  in  good  faith.  In  answer  to 
this,  it  is  euffldent  to  say  It  clearly  appears 
that  Mrs.  Watrlss  paid  at  least  $7,000  in 
money,  in  good  faith,  acting  upon  the  advice 
of  her  attorneys,  and  that  the  lauds,  at  the 
time  she  purchased,  were  supposed  to  have 
been  granted  by  the  Mexican  govemroent 
At  the  time  of  the  passage  of  the  act  above 
referred  to.  she  had  used  and  Improved  the 
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property,  and  had  eoctinued  Lu  the  actuul 
posscBslon  thereof,  and  It  was  for  the  bene- 
fit of  persons  of  this  class  that  congress 
passed  the  act.  The  case  Is  one  clearly  and 
fairly  within  the  letter  and  the  spirit  of 
the  law.  Bascomb  -T.  Davis,  56  CaL  152; 
Hosmer  t.  Wallace,  97  U.  S.  577. 

Appellant  Insists  that  the  grant  fixed  one 
definite  boundary  or  base,  and  that,  as  the 
grant  was  only  a  quarter  of  a  league  wide, 
a)l  purchasers  under  the  Mexican  grantee 
most  hare  taken  with  notice  that  all  lands 
lying  more  than  a  quarter  of  a  league  east 
of  the  base  line  did  not  belong  to  the  grant, 
and  that  such  purchasers  cannot,  therefore, 
be  regarded  as  bona  fide  purchasers,  within 
the  meaning  of  the  act  of  186G.  The  char- 
acter of  the  grant  was  considered  and  de- 
termined In  Hays  v.  Stelger,  76  Cal.  560, 
18  Pac.  Rep.  670,  and  requires  no  fur- 
ther notice.  Plaintiff  purchased  the  land  In 
185a  Reed  made  his  setUement  In  1879, 
before  the  final  surrey  of  the  grant,  and 
the  SJIng  of  the  township  plat,  and  was 
notified  at  the  time  of  the  respondent's 
dalm,  and  warned  not  to  trespass  thereon. 
It  is  claimed  by  appellant  that  the  land 
was  never  excluded  from  the  fltul  smr^ 
of  the  grant,  and  that  the  respondent  la 
therefore  not  entitled  to  the  benefit  of  the 
act  The  argument  seema  to  be  that,  as 
the  land  never  was  a  part  of  the  grant,  It 
iieT»  could  have  bem  aduded.  But,  If 
the  land  had  In  fact  been  a  portion  of  tbe 
gruit,  she 'would  not  hare  bem  compelled 
to  rely  upon  tbe  prorislons  of  the  act  for 
title  to  the  land.  If  congress  had  Intended 
legal  il^ts  alone  to  control,  there  was  no 
occasion  for  the  passage  of  the  act  The 
object  of  tbe  act  was  to  give  to  the  pur^ 
chaser  from  the  Mexican  grantee  the  right 
(tf  purchase  from  the  government  He  was 
assured  by  the  act  that  If  he  made  his  pur- 
chase In  good  faith,  took  actual  possession, 
and  continued  the  same,  and  paid  a  valu- 
able consideration,  and  the  land  was  be- 
lieved to  be  within  the  grant  he  would  be 
treated  as  a  preferred  purchaser  of  the 
land,  and,  upon  paying  for  the  same,  would 
be  entitled  to  a  patent  If  respondent's 
land  was  not  within  the  lines  of  the  grant. 
It  was  supposed  to  be.  and  the  evidence 
■hows  that  she  honestly  believed  it  to  be 
within  such  lines,  and  this  entitles  her  to 
the  protection  of  the  act 

It  is  claimed,  also,  that  respondent  never 
had  actual  possession  of  the  premises,  and 
that  she  has  not  used,  Improved,  and  con- 
tinued in  the  actual  poasesslon  of  the  same, 
according  to  the  lines  of  her  original  pur- 
diase.  The  evidence  shows  that  respond- 
ent used  the  land  for  grazing  purposes,  to 
which  it  was  best  adapted.  Tbe  land  was 
fenced  on  two  sides.  Stelger  paid  rent  to 
her  for  grazing  his  cattle  upon  the  tract 
and  she  has  paid  taxes  upon  It  since  her  pur- 
chaae.  All  of  the  ncighbora  seem  to  have 
respected  her  possession,  and  no  one  vrer 


disputed  her  right  to  the  same  prl«r  to  the 
settlement  of  Reed.  Her  claim  relates  back 
to  the  date  of  the  act  although  she  has  been 
disturbed  in  her  actual  possession  since  the 
settlement  of  third  parties.  Among  other 
facts  conceded  In  the  record  Is  the  fact  that 
her  grantor.  Brown,  put  her  In  possession 
of  the  tract  The  deed  from  Hooker  to 
Brown  gives  a  description  of  the  640  acres, 
and  one  of  the  witnesses  testified  that  the 
tract  was  bounded  on  the  west  by  Sonoma 
creelc,  on  the  south  by  land  bdonging  to 
Camp  and  Bergin,  on  the  east  by  govern- 
ment land,  and  on  the  north  by  the  Stone 
tract.  To  constitute  actual  possession.  It  Is 
not  necessary  that  there  should  be  an  in- 
dosure,  and  there  can  be  no  doubt  we 
think,  that  respondent's  land  was  suffi- 
ciently identified.  Stelnbach  v.  Stewart  11 
Wall.  567,  where  the  grant  In  question  was 
considered.    Judgment  and  order  affirmed. 

Weconcnr:  HARRISON,  J.;  GABOUTT£i, 

J. 


(4  Cal.  Uarep.  66) 
PBOFLB  T.  MUNROB.  (Na  20.0T3.)i 
(Supreme  Court  of  California.  Jaly  25,  1893.) 

FOBGIBT- WBA.T  SUBJECT  or—OaDBB  TOR  TBACB- 
KR'B   BaURT  —  AbsBKT  WlTNESa  —  EVIDBNOB 

Frbvioublt  G-rvEN— Triai;— Variancb. 

1.  Since  the  assignment  by  a  public  school 
teacher  of  salary  not  yet  earned  la  void,  tbe 
false  mailing  of  such  an  Instrument  does  not 
constitute  forgery. 

2.  But  if  tbe  lostniment  contaialng  sneh 
Intended  as^nment  contain  likewise  a  goar- 
anty  of  payment  of  tbe  sum  aulgned,  and  a 
provision  that,  if  tbe  sum  is  not  collected  by  a 
certnia  time,  it  will  be  paid  by  the  assiiniee,  It 
is  valid  in  part  and  hence  Is  a  subject  for  for- 
gery. 

3.  Where  a  witness  telegraphed  and  wrote 
to  the  distrirt  attorney  from  another  state  that, 
owing  to  business  engagements  in  that  state,  he 
could  Dot  be  present  at  the  trial,  which  began 
about  12  days  thereafter,  and  the  return  to  a 
subpoena  for  such  witness  was  that  he  could 
not  he  found  within  tbe  county,  there  was  a 
showing  of  snch  "due  dUlKence"  as  justified  the 
reading  at  the  trial  of  his  evidence  taken  at 
the  prelirainary  examination  before  a  rommit- 
tins  magistrate,  under  Pen.  Cude,  1  GSO,  pro- 
viding for  tbe  reading  of  such  evidence  upon 
its  being  satisfactorily  shown  to  the  court  that 
the  witness  "with  due  diligence  cannot  be 
found  within  the  state." 

4.  On  a  prosecution  for  forgery,  where  the 
prosecuting  witness  states  that  ne  was  present 
when  the  complaint  was  drawn  by  tbe  district 
attorney,  that  they  compared  tbe  copy  therein 
of  the  instrument  allegnl  to  have  been  forged 
with  the  original,  and  that  such  copy  'was  cor- 
rect, it  is  proper,  if  the  original  Is  In  defend- 
ant's  possession,  and  he  refuses  to  produce  it 
after  notice  so  to  do,  to  allow  the  witness  to  re- 
fresh his  memory  as  to  the  original  by  refer- 
ence to  the  copy  in  the  complaint. 

6.  Where  a  part  of  an  answer  Is  not  re- 
sponsive to  the  question,  and  a  part  is  directly 
so.  but  the  whole  Is  relevant,  material,  and 
competent,  it  Is  proper  to  refuse  to  strike  H 
out  as  bring  irrelevant,  Immaterial,  and  Incom- 
petent, and  as  bring  uresponsive  to  tbe  ques- 
tion. 

6.  On  a  prosecution  for  forgery,  a  witness 
testifying  as  to  the  forged  instrument  cannot 
refresh  his  memory  by  reference  to  the  eopy 

'  lieheariog  granted. 
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contained  in  the  Information,  which  he  does 
not,  of  his  own  knowledge,  know  to  be  correct. 

7.  An  order  drawn  directly  on  a  city,  in- 
flteed  of  on  the  auditor  thereof,  la  not  void  on 
its  face. 

8.  Where  an  information  for  forgery  sets 
out  the  forged  iaatrument  as  an  order  address- 
ed to  a  city,  the  fact  that  it  was  in  reality  ad- 
dressed to  the  aDditw  of  the  dty  does  not 
coustitate  a  variance. 

Commiasloners*  dedslon.  Department  1. 
Appeal  from  saperlor  court,  Ias  Ansdes 
county;  B.  N.  Smith,  Jud^. 

Geoise  Mmiroe  was  conTicted  of  forgery, 

and  appeals.  Affirmed. 

W.  T.  Williams  and  Wm.  B.  Cox,  for 
appellant.  W.  H.  H.  Haxt,  Atty.  Gen.,  toe 
the  People. 

HATNES,  0.  The  defendant  was  con- 
victed of  forgery,  and  this  appeal  ts  from 
fbe  judgment  and  from  an  order  denying 
his  motion  for  a  new  trlaL  Appellant's 
principal  contoitlon  la  that  ttie  Infwmalion 
does  not  state  facte  which  constitute  a  pub- 
lic offense,  for  the  reason  that  the  forged 
Instrument  would.  If  It  wero  genuine,  be 
void  up<m  Its  face.  Bald  ^strument  is  as 
follows:  "No.  78.  IjOS  Angles,  GaL,  Feb. 

1.  18^  To  the  city,  of  Los  Angdes,  Cal.: 
Please  deliver  to  the  State  Investment 
Co..  or  oeAer,  my  wanant  upon  the  treas- 
urer of  said  ttty  for  the  mtmtii  of  February, 
1882;  and  I  hereby  authorize  the  State  In- 
vestment Ga,  or  order,  to  rec^pt  for  and 
collect  the  sum  M  f80  due  me  as  teacher; 
and.  for  value  received,  I  hereby  sell,  assign, 
and  set  over  to  the  State  Investment  Co., 
oe  aeder,  Uie  snm  of  $80,  with  Interest  at  the 
rate  of  ten  per  crat  pee  month  from  March 

2,  1802,  and  I  guaranty  payment  of  the 
above-stated  amotmt  on  or  before  March  2, 
1882,  anthorMng  the  State  Investment  Co., 
or  order,  to  collect  any  warrants  drawn  In 
my  ftivor  until  the  amount  of  this  claim  and 
Interest  are  paid  ia  fun.  and.  In  ease  suit 
Is  Instituted,  to  collect  this  claim  or  any  por^ 
tloD  thereot  I  promise  to  pay  such  addi- 
tional sum  as  the  court  may  adjudge  rea- 
sonable as  attorn^'  fees  In  said  suit 
[Signed]  Hden  Henry."  The  Information 
charges  Uiat  defendant  forged  said  instru- 
ment widi  Intent  to  defraud  one  J.  W. 
SnxAaoD,  to  whom  he  transfrared  It  by  In- 
dorsement 

It  Is  well  settled  In  this  state  and  else* 
where  that  the  Indictment  or  Information 
must  show  that  the  forged  Instrument  Is 
such  that,  if  genuine.  It  could  be  made  avail- 
able In  law  to  work  the  intended  fraud  or 
Injury;  that,  If  It  Is  a  nullity  upon  its  face, 
no  case  ts  made,  unless  by  averment  It  can 
be  shown  how  it  could  be  made  to  op«v 
ate  injuriously  or  fraudulently.  People  v. 
Tomllnson,  35  Cal.  500;  People  v.  Fetris, 
56  Cal.  445;  Ex  parte  Pinley.  66  Cal.  262, 
a  Pac.  Rep.  222.  It  Is  also  well  settled  that 
the  unearned  salary  of  a  public  officer  is  not 
assignable  because  against  public  policy. 


and  that  any  instmmait  Intended  to  operate 
as  such  asslgnmoit  Is  void.  Bangs  v. 
I>uun,  66  CaL  72,  4  Pac.  Rep.  963;  Bliss 
V.  Lawrence,  58  N.  T.  442.  This  principle, 
however,  is  not  confined  to  those  com- 
monly called  "public  officers,"  though  we 
think  teachers  in  the  public  schools  may  be 
properly  designated  as  such.  Their  em- 
ployment Is  a  public  one,  made  under  the 
authority  of  law,  and  their  compensation 
is  paid  out  of  public  funds  provided  by  law 
for  that  purpose.  See  Pol.  Code,  {§  1696- 
1704.  In  Arbudkle  v.  Cowtnn,  3  Bos.  ft  P. 
328,  quoted  with  approval  by  the  court  of 
appeals  of  the  state  of  New  York  In  Bliss 
V.  Lawrence,  supra.  It  was  laid  down  as  a 
general  principle  "that  all  such  profits  as  a 
man  receives  in  respect  to  the  performance 
of  a  public  duty  are  from  their  very  nature 
exempt  from  attachment  and  Incapable  of 
assignment."  The  attorney  general,  on  be- 
half of  the  people,  does  not  controvert 
either  of  the  foregoing  propositions,  but  con- 
tends that  the  instrument  In  question  Is 
something  more  than  an  assl^mmt  of  the 
nneamed  salary  of  a  teach^;  that  It  con- 
tains a  guaranty  of  the  payment  of  the 
mon^s  there  mentioned;  that  Helen  Henry 
had  a  right  to  make  such  guaranty;  and 
that  it  could  be  legally  enforced.  This  con- 
tention we  think  is  sound,  and  must  be 
sustained.  There  Is  nothing  criminal  In 
the  assignment  of  the  unearned  salary.  It 
Is  simply  void  because  it  Is  against  public 
policy.  The  officer  whose  duty  it  Is  to  draw 
the  warrants  for  teachers*  salaries  was  not 
bound  to  regard  the  assignment,  or  to  Is- 
sue the  warrants  to  the  assignee.  Notwith- 
standing the  assignment  he  could,  with- 
out creating  any  liability  against  himself 
or  the  city.  Issue  the  warrant  to  the 
teacher.  This  would  sewn  to  have  been  a 
contingency  understood  or  anticipated, 
and  as  a  protection  to  the  assignee  the 
guaranty  was  inserted.  The  test  Is,  could 
an  action  have  been  maintained  against 
Helen  Henry  for  the  recovery  of  the  war- 
rant If  the  instrument  had  been  genuine? 
The  Instrument  admits  that  she  has  received 
value  for  the  assignment  of  her  warrant  for 
the  month  of  February.  The  warrant.  If 
earned,  would  be  for  the  sum  of  $80; 
but  Interest  on  that  sum  at  10  per  cent 
per  month  from  March  2.  1802,  Is  prom- 
ised If  the  money  is  not  then  paid,  and 
there  Is  the  further  express  promise  to  pay 
such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorneys'  fees  in  case 
suit  is  institnted  to  collect  the  claim. 
There  are  many  cases  where  money  paid 
up<m  an  illegal  contract  may  be  recovei'ed. 
In  contracts  which  contemplate  the  per- 
formance of  some  act  Involving  moral  turpi- 
tude and  therefore  malum  in  se,  no  action 
can  be  maintained  by  either  party  to  the 
contract  But  this  Is  not  that  case.  It  Is 
not  out  of  qteclal  regard  for  the  officer  as 
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an  ludivldoal  ttiat  the  assignmuit  Is  held 
Toid,  but  for  the  protection  of  the  public  by 
securlDg  to  the  offlco*  that  compensatloa 
without  which  he  may  be  unable  to  dis- 
<±iirge  the  duties  of  bis  office.  But  he  Is 
not  prereoted  from  Incurring  personal  obli- 
gations, nor  from  devoting  his  salary  when 
received  to  the  payment  or  discharge  of 
such  obligations.  Credit  may  be  given  him 
or  money  loaned  to  him  upon  the  promise  to 
pay  out  of  his  salary  when  received,  and  a 
written  agreement  so  to  pay  Is  not  IllegaL 
The  fact  that  payment  was  attempted  to  be 
secured  by  an  assignment  of  the  warrant, 
such  assignment  being  void,  does  not  affect 
the  validity  of  the  guaranty  or  promise  to 
pay  the  amount  When  a  salary  warrant 
la  Issued,  It  is  assignable,  and  the  assignee 
may  collect  or  receive  payment  of  the 
warrant;  and  It  will  be  observed  that  the 
guaranty  is  not  that  the  warrant  will  be 
Issued  to  the  assignee,  but  la  for  the 
"payment  of  the  above-stated  amount." 
Upon  the  face  of  the  Instrument  the  trans- 
action appears  to  be  an  advancement  or 
loan  of  $80,  to  secure  which  the  borrower 
assigns  her  unearned  salary  for  the  month 
ot  February,  authMlzlng  her  assignee  to 
receive  the  warrant  and  collect  the  money 
thereon,  but  providing  that,  if  the  money 
is  not  collected  on  or  before  March  2d, 
tbat  she  will  pay  the  amount,  and,  as  a 
further  security,  authorizes  the  assignee  to 
collect  other  warrants  drawn  In  her  favor 
"imtll  the  amount  of  this  claim  and  tnt^- 
est  are  paid  in  full."  The  assignment  Is 
void,  but  the  debt  and  obligation  to  pay  Is 
legal  and  binding,  and  therefore  the  subject 
of  forgery. 

A  large  number  of  exceptions  were  taken 
to  rulings  of  the  court  upon  the  admission 
of  evidence,  several  of  which  are  argued  by 
appeUanfs  counsel. 

J.  W.  Ja^ksnn.  the  prosecuting  witness, 
was  not  present  at  the  trial,  and  his  testi- 
mony taken  before  the  examining  magistrate 
was  read  In  evidence  to  the  Jury.  It  Is  in- 
sisted by  appellant  that  the  preliminary 
evidence  offered  by  the  district  attorney  did 
not  flhow  that  Jackson  was  absent  from  the 
state  at  the  time  of  the  trial.  This  evi- 
dence consisted  of  a  telegram  from  Jackson 
to  the  district  attorney,  dated  at  Kansas 
City,  Mo..  September  30,  1802,  In  reply 
to  a  telegram  from  the  district  attorney 
addressed  to  htm  at  that  place,  and  two  let- 
ters, the  first  postmarked  Kansas  City,  Sep- 
tember 22,  1802.  and  the  second  postmarked 
at  the  same  place,  October  1.^,  1892,  In  each 
of  which  he  said  It  was  Impossible  for  him 
to  come  to  California  on  account  of  business 
relations  he  bad  formed,  and  expressed  re- 
gret that  be  could  not  do  so.  A  subpo«ia 
for  this  witness  was  duly  returned  by  the 
sheriff  of  Los  Angeles  county  thot  the  wit- 
ness could  not  be  found  within  his  county. 
Upon  this  evidence  the  testimony  of  the 


witness  Jackson,  taken  upon  the  examina- 
tion of  appellant  btfore  the  committing 
magistrate,  was  received.  Section  686  of 
the  Penal  Code  provides  that  such  testi- 
mony may  be  read  upon  the  trial  "upon  Its 
being  satisfactorily  shown  to  the  court  that 
he  (the  witness)  Is  dead  or  Insane,  or  with 
due  diligence  cannot  be  found  within  the 
state."  The  actual  absence  of  the  witness 
from  the  state  Is  not  required  to  be  shown, 
but  it  must  appear  that  he  cannot  with 
"due  diligence"  be  found  within  the  state. 
We  think  due  diligence  was  shown.  Dur- 
ing tha  10  or  11  days  Intervening  be- 
tween the  date  of  Jackson's  last  letter  and 
the  time  of  the  trial  It  was  possible  for  him 
to  have  come  within  the  state,  but  it  cer- 
tainly could  not  have  been  necessary  for  the 
people  to  have  placed  a  guard  upon  every 
line  of  travel  Into  the  state  to  enable  them 
to  satisfy  the  court  that  he  could  not  be 
found  within  It. 

The  instrument  alleged  to  have  been 
forged,  a  copy  of  which  appears  to  have 
been  set  out  In  the  complaint  in  the  Justice's 
court,  was  not  produced  upon  the  examina- 
tion. The  witness  Jackson  (whose  testi- 
mony taken  upon  the  examination  before 
the  magistrate  was  being  read  to  the  jury) 
had  stuted  that  he  was  present  when  the 
complaint  was  drawn  by  the  district  attor- 
ney, that  they  compared  It,  and  that  the 
copy  In  the  complaint  was  correct;  where- 
upon the  Justice  said  to  the  witness:  "Yon 
may  go  on  and  state,  refreshing  your  recol- 
lection as  you  please,  the  contents  of  that 
Instrument"  Upon  the  reading  of  this  tes- 
timony In  the  superior  court,  appellant's 
counsel  objected  to  the  above  direction 
given  by  the  Justice  to  the  witness,  and  the 
testimony  of  the  witness  following,  which 
appears  to  have  been  a  reading  of  that  por- 
tion of  the  complaint  The  supaHor  court 
overruled*  the  objection,  and  permitted  the 
testimony  in  rehition  to  the  contents  of  the 
paper  to  l)e  rend  to  the  Jury.  The  direc- 
tion of  the  Justice  was  too  broad,  but  it 
does  not  appear  that  the  witness  Improp- 
erly refreshed  his  recollection.  He  was 
present  when  the  copy  was  taken  from 
the  original;  assisted  In  comparing  It  The 
copy  thus  made  was  competent  as  sec- 
ondary evidence  of  the  contents  of  the  orig- 
inal, the  original,  after  it  was  copied,  having 
gotten  into  the  possession  of  the  defendant, 
and  was  not  produced,  thonjiA  its  production 
WQS  demanded.  We  think  the  superior 
court  did  not  em  In  ovmulinff  appellants 
objection. 

A  part  of  an  answer  given  by  the  witness 
was  not  responsive  to  the  questton,  and  a 
part  was  directly  responsive.  App^ant 
moved  to  strike  out  the  answer  on  the 
ground  that  it  was  Irrelevant,  Immaterl^, 
and  in-ompetent,  and  also  that  It  was  not 
responsive  to  the  question.  The  first  objee- 
tloa  was  properly  overruled*  aa  the  whole  of 
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the  answer  was  relevant,  material,  and  com- 
petrat;  and  the  eecond  objection  was  also 
properly  ovemiled,  as  the  motion  went  to 
the  whole  answer,  and  part  of  It  was  direct- 
ly' responsive  to  the  question. 

Thomas  P.  Smith,  deputy  dty  auditor  of 
the  city  of  Los  Angeles,  was  called  for  tlie 
prosecution,  and  testified  that  he  saw  the 
Heloi  Henry  order  in  the  ofSce  of  the  dty 
auditor;  that  Mr.  Jackson  had  It;  and  that 
a  warrant  was  drawn  in  favor  of  Helen 
Henry,  and  delivered  to  Jackson.  Upon 
crosa-examlnation  he  testified  that  "tl^e  or- 
ders were  addressed  to  the  dty  auditor  and 
city  treasurer, — to  both."  Upon  redirect  ex- 
amination the  witness  said:  "I  do  not  re- 
member whether  the  word  'auditor*  after 
the  words  'to  the  city'  was  written  or 
printed  In.  I  think  It  was  there.  At  this 
point  In  the  re-examination  of  the  witness, 
the  deputy  district  attorney  showed  the  wit- 
ness the  Information  containing  a  c<^y  of 
the  forged  instrument,  with  the  request, 
"Now  look  at  this."  Defendant's  counsel 
objeoted  that  it  was  not  a  pap^  that  the 
witness  saw  or  executed  or  made,  and  that 
It  was  notiiing  by  wliidi  the  witness  could 
refresh  his  recollection;  to  which  the  at- 
torney for  the  people  replied:  "It  don't 
make  any  dlCTerenca  It  Is  a  paper  proven 
to  have  been  an  exact  copy  at  the  original." 
The  court  overruled  the  defendant's  objec- 
tion, and  permitted  the  witness  to  examine 
the  copy  contained  In  the  Information,  and 
therenpiHi  the  witness  further  testified : 
"As  Z  stated,  I  thought  the  word  'auditor' 
was  written  In  there,  but  I  would  not  be 
porttir&  I  would  not  like  to  ewear  that  It 
was  or  was  not,  but  at  the  same  time  I 
thought  it  was  there.  These  fbrms  are 
gotten  out  in  that  way.  I  thought  It  was 
there  because  It  was  customary  to  put  it 
then."  The  mode  adopted  by  the  prosecu- 
tion In  the  reexamination  of  this  witness 
was  most  eitrawdinary,  and  the  court  erred 
In  pwmltttng  it  An  Inspection  of  the  writ- 
ing set  out  in  the  information  could  not  by 
any  posidbUl^  refresh  bis  recollection.  It 
mU^t  lead  him  to  distrust  his  memory,  or 
convince  blm  that  he  was  mistaken,  but, 
if  Bo^  It  could  only  be  because  he  relied  upon 
the  statement  of  anothn-  that  "it  is  a  paper 
proven  to  have  been  an  exact  copy  of  the 
originat"  It  was  for  the  jnry  to  say  wheth- 
er the  forged  Instrument  was  correctly  set 
out  in  the  Information,  and  counsel  had  no 
rli^t  to  assume,  tat  the  purpose  of  affecting 
the  testimcny  of  the  witness,  that  it  was 
proven  to  be  a  correct  copy.  The  means 
which  may  be  used  to  re&esh  the  recollec- 
tion of  a  witness,  as  embodied  In  section 
2047  of  the  Code  of  Civil  Procedure,  has 
long  been  the  setUed  law,  and  tiiere  are  no 
precedoits  to  the  conbury.  The  questiou  re- 
mains, however,  whether  the  defendant  was 
prejudiced  by  this  error.  If  the  alleged  vari- 
ance between  the  instrument  as  set  out  In 
the  Information  and  the  original  was  mate- 


rial, the  error  was  prejudldal;  otherwise. 
It  was  not  The  def^dant  as  he  had  a 
right  to  do,  assumed  two  apparently  incon- 
sistent positions.  He  contended  that  the  in- 
strument as  set  out  In  the  tuformatlou,  be- 
ing addressed  to  the  dty  of  Los  Angeles, 
and  not  to  tbe  auditor,  was  for  that  reason 
void;  and  that  the  original  was  in  fact  ad- 
dressed to  the  auditor,  and  therefore  was 
a  different  instrument  from  Uiat  for  the 
forgery  of  which  he  was  being  tried,  vtr, 
In  other  words,  that  there  was  a  variance, 
between  the  Information  and  the  proof.  An 
immaterial  variance  must  be  disregarded. 
ThM%  are  two  aspects  in  which  the  vari- 
ance in  this  case  must  be  considered:  (1) 
As  to  whether  the  validity  of  the  Instru- 
ment If  genuine,  was  affected;  and  (2> 
whether,  if  the  forged  instrument  was  ad- 
dressed to  the  auditor,  as  the  defendant 
sought  to  prove,  a  conviction  or  acquittal 
upon  the  information  in  this  case  rauld  be 
made  available  as  a  bar  to  another  prose- 
cution uxmn  an  Information  in  which  the  In- 
strument should  be  shown  to  be  addressed 
to  the  auditor. 

1.  As  to  the  validity  of  the  instrum^t 
as  set  out  In  the  Information,  the  defendant 
requested  the  court  to  charge  the  jury  that 
"an  order  drawn  directly  on  the  dty  of 
Los  Angeles,  and  not  drawn  on  the  audits 
of  sold  city,  is  void  on  its  face,  and  could  not 
be  enforced."  This  instruction  was  refused 
by  the  court  and  we  think  correctly.  The 
auditor  is  but  the  agent  of  the  dty.  A  cor- 
poration can  only  act  by  or  through  its  offi- 
cers, who  are  its  agents.  The  address  to  the 
dty  was  quite  suffident^  and  fully  authorized 
the  auditor  to  act ' 

2.  We  see  no  ground  upcm  which  it  could 
be  successfully  contended  that  a  convlctiMi 
under  this  Inftmnation  would  not  bar  a  pros- 
ecutioQ  upon  the  Instrument  In  questi<ni  If  It 
should  afterwards  appear  that  it  was  in  fiict 
addressed  to  the  auditor,  and  a  new  Informa- 
tion should  so  charge  It  T^liarton,  in  his 
work  on  Criminal  Pleading  and  Practice, 
(section  173,)  says:  "The  great  rigor  of  tbe 
old  English  law  in  this  reelect  was  one  of 
the  consequences  of  the  barbarous  severity 
of  the  punishment  Imposed.  A  more  humane 
system  of  punishment  was  followed  by  a 
more  rational  system  of  pleading." 

The  order  in  question  was  for  the  salary  of 
a  certain  person  for  the  month  of  February, 
1892,  to  the  State  Investment  Company, 
Indorsed  by  the  defendant  to  J.  W.- Jackson, 
and  a  warrant  was  in  fact  Issued  thereon  to 
Jackson.  It  Is  the  order  upon  which  a  war- 
rant was  issued  to  Jackson  for  the  salary  of 
Helen  Henry  for  the  mouth  of  I<'ebruary, 
tSSQ,  tor  the  sum  of  $80,  which  the  defntd- 
nnt  has  been  found  guilty  of  forging.  It  Is 
not  like  the  case  of  a  counterfeit  bank  Ull, 
where  a  letter  or  a  figure  may  be  the  only 
means  of  distinguishing  it  from  thousands 
of  others  of  the  same  dmomlnation  purports 
ing  to  be  issued  by  the  same  bank.   In  Feo- 
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pie  V.  Hughes,  29  Cal.  258,  the  defendant 
WEB  charged  with  arson,  committed  to  de- 
fraud  an  Insurance  company.  In  the  Indict- 
meat  the  Insurance  company  was  named  the 
"Hartford  Insurance  Company."  The  name 
as  proved  on  the  trial  was  the  "Hartford' 
Fire  Insurance  Company."  The  court  said: 
"It  la  sufficient  to  say  that,  under  our  prac- 
tice, this  la  no  ground  for  the  arrest  of  Judg- 
ment" Page  262.  This  remark  was  made 
ludependoitly  ot  the  section  of  the  practice 
act  which  also  Josttfled  the  conclusion  of 
the  court  In  People  t.  PhllUps,  70  CaL  61, 
11  Paa  Rep.  493,  the  Information  alleged 
the  forgery  of  a  promissory  note  described 
aa  payable  "to  H.  a  Philips,  or  order."  The 
Dote  glT^  In  evldmce  did  not  contain  the 
word  "to."  Held,  the  variance  was  Immate- 
rial  See,  also,  People  t.  Tonlelll,  81  Cal. 
27S,  22  Paa  Rep.  678.  As  the  omission  of 
the  words  "dty  aodltor"  was  not  essential 
dtber  to  the  Talldlty  ot  the  instrument  or 
Its  Identiecatlon,  we  must  hold,  both  np- 
oa  principle  and  authority,  the  error  under 
condderation  was  not  prejiidlctaL 

Other  rulings  upon  e^enoe  are  assigned 
for  OTor,  moat  of  which  are  mentioned  only 
by  number,  and  are  not  discussed.  We 
have,  however,  examined  the  whole  recwd, 
and  find  no  error  whli-h  would  SnsOty  a  re- 
rersaL  The  exceptions  to  the  Instructions 
to  the  jury  given  and  refused  have  been  suf- 
fldnitly  covered  in  the  foregoing  (pinion. 
We  advise  that  the  Judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:  SEARLS.  C;  BELCHER,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 
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RAMISH  V.  KIR8CHBRAUN  et  sL  (No. 
10,165.) 

(Snpreme  Coort  of  California.  July  1^  1803.) 

BUBA.CB  or  Coictract^Dki.at  is  Deuvert— 
Ueasorb  or  Damages. 

Id  as  action  for  delay  in  delivering  eggt 
agreed  to  be  delivered  as  soon  as  they  should 
arrive  by  freisbt  the  measure  of  damages  is 
the  difference  between  their  value  at  the  place 
of  delivery  at  the  time  when  they  were  deliv- 
ered and  when  they  should  have  beea  dellV' 
ered. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  H.  CUark, 
Judge. 

Action  by  A.  Ramlsh  against  Klrschbraun 
&  Sons  for  delay  In  delivery  of  a  car  load 
of  eggs.  Judgment  for  plaintiff.  Defend- 
ants appeal.  Reversed. 

Oould  &  Stanford,  for  appellants. 
Valle  &  Munday,  for  i-eapondwL 


PER  CURIAM.  The  facts  of  this  case 
are  fully  stated  in  the  opinion  of  the  court 
found  In  00  Cal.  581,  27  Pac.  Rep.  4^i,  where 
the  Judgment  and  order  of  the  trial  court 
were  revei'sed,  and  the  cause  remanded  for 
a  new  triaL  A  new  trial  was  had,  judg- 
ment again  went  for  plaintiff,  and  the  case 
is  now  before  us  for  the  second  time.  Plain- 
tiff, in  Los  Angeles,  purchased  from  def^d- 
anto.  In  Omaha,  a  car  load  of  eggs,  to  be 
delivered  in  Los  Angeles.  The  egga  arrived 
in  Los  Angeles  July  btn,  but  owing,  aa  it 
is  claimed,  to  Qie  negligence  of  the  def«id- 
ants,  plain ttff  was  unable  to  secure  pos- 
see^tm  ot  them  nutU  July  14tlL  In  ttie 
mean  time  the  price  of  eggs  dropped,  and 
this  action  Is  brought  to  recover  damages 
upon  a  failure  to  deliver  on  the  8th  of  Jidy. 
Upon  the  question  aa  to  the  measure  of 
damages,  the  trial  court  InatriTcted  the  jury 
as  follows:  "If  yoor  verdict  be  for  the 
plaintiff  you  ahondd  then,  of  course,  esti- 
mate the  amoimt  of  damages,  and  In  esd- 
matlng  the  amount  of  damages  the  rule 
should  be  the  difference  betwerai  what  the 
eggs  cost  plaintiff  by  the  terms  of  the  ooiL- 
tract  and  the  value  of  the  e^  to  him  at 
the  time  and  place  when  th^  ought  to  have 
been  delivered  by  the  terms  ot  the  contract. 
The  value  to  faim  at  itmt  time  and  place 
was  the  market  value  at  that  time  and 
place."  The  foregoing  Instruction  does  not 
state  the  true  rule  of  damages  in  a  case  of 
this  character.  The  cost  price  of  the  eggs 
Is  an  imnwterlal  element  In  the  case.  If  the 
fcrcgohig  rule  be  the  correct  one,  thai  the 
value  of  the  eggs  at  the  time  they  were 
actually  received  by  plaintiff  would  be  an 
Immaterial  element,  and  evidence  addrened 
to  that  inquiry  not  within  the  imae.  But 
the  contrary  la  the  fact,  and  a  determination 
as  to  the  value  upon  the  14th  of  July*  the 
day  when  the  eggs  were  actually  received, 
is  absolutely  necesaory  in  order  that  plain- 
tiff's damage  may  be  property  estimated.  It 
la  entirely  apparoit  that  the  eggs  may  have 
been  of  a  greater  value  on  July  14th,  when 
they  were  actually  received  than  they  were 
upon  July  8th,  when  thi^  ahould  have  beoi 
received.  Upon  audi  an  aasumptlon  of 
facts,  idaintiff  would  not  have  suffered  any 
damage  whatever,  but.  on  the  contrary, 
would  have  been  greatly  benetited  the 
dday  In  d^very;  yet,  under  the  Instructions 
of  the  court,  heretofore  quoted,  he  might 
have  been  enfltled  to  the  amount  of  damages 
awarded  by  the  Jury.  In  addition  to  the 
reasons  already  suggested,  this  court  said  in 
the  previoua  decision  of  the  case,  <pO  Cat 
581,  27  Pac  Rep.  433:)  "The  evidence 
stumld  have  been  confined  to  the  Inquiry 
of  wluit  was  the  market  value  of  the  eggs 
between  July  8th  and  July  14th."  The  law 
of  the  case  must  be  deemed  as  settled  to 
that  ^ect.  For  the  forcing  reasons  let 
the  Judgment  and  order  be  reversed,  and  ttw 
cauae  remanded. 
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BAY  VIEW  SCHOOL  DIST.  OF  SANTA 
OBUZ  COUNTY  t.  LINSCOTT,  Coanty  Su- 
pAriDtendent  of  Public  Schools.  (No.  15,199.) 

<Snpi«me  Coart  of  CaUforoia.  Jaly  20,  1893.) 

ScaooL  DiBTBiCTs— DmsioH  —  BwBOT  or  ISCOB- 
FouTioN  or  Town. 

1.  Under  Pol.  Code,  S  1576,  proTlding  that 
each  city  or  incorporated  town,  unless  sub- 
dmded  by  the  lesislative  authority  thereof, 
shall  form  a  school  district,  by  the  incorpota- 
tioD  of  a  portion  of  a  school  district  as  a  city 
or  town,  all  that  portion  of  the  district  wtthin 
the  exterior  boundaries  of  the  dtjr  or  town  la 
withdrawn  from  the  district. 

2.  Where  a  portion  of  a  school  district  Is 
incorporated  as  a  city  or  town,  the  fact  that 
the  trustees  of  the  district  continue  to  main- 
tain, as  before,  for  the  benefit  of  the  children 
of  their  district,  a  school  within  the  territory 
mclnded  in  the  city  or  town,  does  not  entitle 
such  district  to  a  portiwi  of  the  school  fund  of 
the  county,  in  the  absence  of  any  school  in  the 
portion  of  the  district  not  included  In  such 
newly-incorporated  city  or  town. 

CommlBsIonerB*  declsloa.    In  bank. 

Application  by  the  Bay  View  School  dia- 
trict.  of  Santa  Cruz  county,  for  a  writ  of 
mandate  to  compel  John  W.  Llnscott,  coun- 
ty superintendent  of  public  schools,  to  ap- 
portion to  plaintiff  a  part  of  the  coimty 
schoc^  funds.    Writ  denied. 

Gbarlea  B.  Toonger,  for  petitioner.  Spala- 
buiy  &  Bni^e,  for  respondent. 

TBHPLB,  C.  Angnst,  1865,  there  were  In 
Santa  Cruz  county  two  adjacent  school  dis- 
tricts, one  known  as  the  "Santa  Cruz  School 
District"  and  the  other  as  the  "Bay  View 
School  District"  Since  that  time,  both  have 
maintained  their  autonomy,  electing  truatees 
at  the  proper  times,  and  have  kept  up  schools 
within  the  original  boundaries  of  their  re- 
spectlre  districts.  The  Bay  View  district 
the  plaintiff  here,  In  1868,  purchased  a  lot 
for  its  schoolbouse,  and  has  since  expended 
$5,000  In  building  a  schoolbouse  upon  It  In 
this  bouse  its  school  has  been  since  main- 
tained, where  there  has  been  an  average  at- 
tendance of  100  pupils.  At  every  apportion- 
ment of  school  moneys  by  the  superintend- 
ent of  said  county,  up  to  December  15,  1891, 
its  share  has  been  apportioned  to  plaintiff, 
and  has  been  expended  by  It  by  orders  drawn 
upon  the  treasury  In  the  usual  mode.  At 
the  last-named  date  the  defendant,  as  super- 
intendent of  schools,  refused  to  make  any 
apportionment  to  plaintiff,  and  has  since  re- 
fused to  recognize  plaintiff,  or  Its  rights  to 
the  public  moneys,  on  the  grounds  (1)  that 
said  Bay  View  school  district  has  no  legal 
existence;  (2)  that  the  persons  claiming  to 
act  as  trustees  of  said  alleged  school  district 
are  not  trustees  thereof;  and  (3)  that  no 
public  school  has  been  maintained  within  the 
exterior  boundaries  of  said  alleged  Bay  View 
school  district  as  defined  and  fixed  by  the 
order  creating  said  district  except  the  pub- 
lic school  hereinbefore  referred  to,  which 
school,  since  March,  1806.  has  been  main- 
tained In  a  schoolbouse  situate  within  the 


exteiiot  boundailM  of  the  town  {juxw  dt^ 
of  Santa  Cms. 

The  contention  is  that  the  portion  of  Bay 
View  admoL  district  within  the  ncteriw 
boundaries  of  the  city  at  Santa  Cruz  has 
ceased  to  be  a  portion  of  such  school  dis- 
trict and  therefore  no  school  has  been  main- 
tained within  the  district  The  question 
to  be  determined,  therefore,  is  wbether,  by 
the  Incorporation  of  de  town  or  dty  of 
Santa  Oxuz,  ell  that  portloa  of  the  adiocA 
district  within  the  exterior  boundaries  of 
the  city  has  been  withdrawn  from  the  dis- 
trict 

It  was  said  by  this  court  In  Hnghes  t. 
Ewing,  93  CaL  414,  28  Pac.  Rep.  1067:  "The 
power  to  change  the  boundaries  of  the  dis- 
trict as  well  as  to  define  them  in  the  first 
Instance,  is  of  legislative  origin,  and  whether 
exercised  Immediately,  by  the  legislntoire,  or 
mediately,  by  a  board  of  supervisors.— the 
local  legislature,— is,  whenever  exercised,  a 
leglslatiTe  act  It  Is  well  settled  that  the 
legislature  has  the  power  to  make  such 
changes,  and  that  in  the  exercise  of  this  pow- 
er it  way  make  such  provision  respecting  the 
property  and  obligations  of  the  corporation 
as  It  may  deem  equitable  or  proper,  and  that 
its  action  in  this  reject  is  conduslTe."  The 
town  of  Santa  Cmz  was  Incorporated  by  spe- 
cial act  of  the  legislature  March  31,  1866, 
and  the  exterior  boundaries  defined  so  as  to 
Include  a  large  portion  of  Bay  View  sdiool 
district  with  the  lot  npon  which  the  trustees 
of  the  school  district  subseqnenUy  erected 
their  schoolbouse,  and  where  they  have  since 
maintained  their  school.  March  11,  1876,  the 
city  of  Santa  Crux  was  incorporated,  with 
the  same  boundaries  as  the  town  of  Santa 
Cruz.  At  the  time  of  the  Incorporation  of 
the  city,  section  1576  of  the  Political  Code 
read  as  follows:  "Each  county,  dty  or  incor- 
porated town,  unless  subdivided  by  the  leg- 
islative authority  thereof,  forms  a  school  dis- 
trict" The  legislative  authority  of  Santa 
Cruz  has  never  subdivided  the  city  into  sdiool 
districts.  In  1878  the  above  section  was 
amended  so  as  to  read:  "Each  county, 
city,  or  Incorporated  town,  unless  subdivid- 
ed by  the  legislative  authority  thereof,  forms 
a  school  district;  provided  the  board  of 
supervisors  may  Include  more  teritory  than 
that  now  included  within  the  boundaries  of 
any  incorporated  town."  March  20,  1801, 
this  section  was  amended  as  follows:  "Ev< 
ery  county,  city  or  incorporated  town,  tmless 
subdivided  by  the  legislative  authority  there- 
of, forms  a  scho(^  district;  provided,  that 
whenever  a  city  or  town  shall  be  Incorporat- 
ed the  board  of  supervisors  may  upon  peti- 
tion annex  thereto  for  school  purposes  only 
the  remainder  of  the  district  or  districts  from 
which  said  city  or  town  was  organized,  or 
any  part  thereof;  and  provided  further,  that 
whenever  any  territory  shall  be  annexed 
to  a  city  or  an  incorporated  town  for  school 
purposes,  the  board  of  education  or  of  sdiool 
trustees  of  said  dty  or  incorporated  town 
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■baH  hare  fall  control  for  school  parposM 
only  of  the  terltwy  or  property  go  annexed.** 
Hie  board  of  BUpervlson  ot  the  county  of 
Santa  Gnu  has  not  annexed  any  tenltoEy  to 
the  dty  of  Santii  Gnu  for  school  purposes. 
Had  It  done  so,  the  authority  to  divide  such 
territory  with  the  territory  of  the  city  into 
adioc4  districts  would  have  been  in  the  1^- 
IdatlTe  antborlty  of  the  city  or  school  tms- 
teea.  In  view  of  these  statutes,  there  can 
be  no  donbt  but  that  the  dty  of  Santa  Gnu 
constltutee  a  school  district  Certain  acts 
of  the  city,  of  the  school  district  and  of  the 
school  superintendent  are  cited,  as  showing  a 
recognition  of  the  plaintiff  as  a  school  dis- 
trict with  its  original  boundaries,  and  as  an 
estoppel  upon  defendant.  But  an  act  of  the 
l^lslatnre,  within  legiBlative  power,  fixing 
the  bonndarles  of  the  political  subdivisions 
of  the  state,  cannot  be  repealed  by  the  offi- 
cers of  such  subdivisions,  not  even  by  acts  of 
estoppel  in  pat&  After  the  incorporation  of 
the  dty  the  board  of  supervisors  ceased  to 
hare  any  power  over  tiie  school  districts 
within  the  dty.  It  must  then  be  taken  for 
granted  that  the  portion  of  Bay  View  school 
district  whldi  was  included  within  the  exte- 
rior boundaries  of  the  city  has  ceased  to  con- 
stitute a  part  of  that  district  The  school 
was  therefore  not  maintained  within  the 
district 

A  school  was,  howevM:,  maintained  by 
the  trustees  of  the  district  for  the  benefit  of 
the  children  of  the  district,  and  there  is  no 
complaint  that  they  have  not  been  fully  ac- 
commodated, or  their  educational  wants 
fully  satisfied,  so  far  as  siidi  school  could 
do  BO.  Is  this  such  compliance  with  the  law 
as  win  entitle  plaintiff  to  the  mandate?  It 
is  Important  to  remember  that  the  money 
has  been  apportioned  and  paid  out  There 
Is  actually  no  money  in  the  treasury  to  be 
apportlAQed.  Perhaps,  If  insisted  upon,  ttiis 
would  be  sufficient  to  defeat  the  application. 
To  issue  the  mandate  now  woukl  be  of  no 
avail,  nor  would  It  compd  the  respondent  to 
refund  the  amount  on  the  ground  that  he 
has  ill^ally  disbursed  It  If.  in  doing  so, 
he  has  followed  the  law,  he  caimot  be  made 
to  do  this  no  matter  how  great  the  bard- 
ship  upon  plalnHflr..  Sections  15^185&.  PcA, 
Oode,  do  not  expressly  provide  that  mch 
ju^otA  Shall  tie  within  the  district,  but  sudi 
is  <dearly  the  impUcatkm.  The  purpose  of 
«8tabllahlng  sduxd  districts  is  that  schools 
in^  be  brougSit  conveniently  near  the  pupils. 
'StdB  Intent  could  be  d^eated  If  the  trustees 
could  maintain  sduxfl  oat  ot  tiie  district 
Section  fi*  art  ^  of  the  constltntton,  pro- 
vides that:  "The  leglalature  shall  provide  a 
system  of  common  achooiB  by  which  a  free 
■duxd  shall  be  kept  up  and  supported  In  eadi 
district  •  •  •**  The  provi^ons  made  by 
the  legidatnra  will  be  presumed  to  be  intend- 
ed to  effectuate  this,  as  well  as  other  pur- 
poses,  and  the  statutes  Indicate  this.  Seo- 
tlon  1868,  P(d.  Oode,  gives  the  trustee  poww 
to  nuiifle  adkool  property  vlAln  the  die- 


trlct  Section  1681  requires  every  new  dl» 

trict  to  osfea  a  school  ibenAn  within  Utm 
months.  See,  also,  section  1082.  If  a  dis- 
trict me^,  nnder  the  law,  maintain  a 
school  oatside  ct  the  district,  other  un- 
pleasant consequences  might  fallow,  whidi 
It  is  unnecessary  to  apetHtf,  It  Is  oioai^ 
that  so  the  law  Is  wrttt«L 

It  is  suggested  that  the  Santa  Gnu  dis- 
trict also  antedates  the  Incorporation  of  the 
city,  and,  according  to  the  agi-eed  case,  all  of 
It  Is  not  included  within  the  dty  of  Santa 
Cruz.  It  does  not  appear  that  the  cori>ora- 
tlon  now  known  as  the  "Santa  Cruz  SchiMil 
District"  Is  the  school  district  created  by  the 
statutes  above  dted,  and  whose  boundaries 
are  coincident  with  the  dty  boundaries. 
On  the  contrary,  it  appears  from  the  agreed 
case  that  such  is  not  the  fact  Santa  Gmz 
school  district  may  be  in  the  same  condidon 
as  Bay  View  school  district  and  may  not  be 
entitled  to  any  of  the  school  moneys,  for  the 
same  reason.  This  may  be  so,  but  Santa 
Cruz  school  district  Is  not  a  party  to  this 
case.  It  is  not  bound  by  the  agreed  case 
here,  and  no  question  Is  raised,  or  can  be,  in 
regard  to  its  rights.  It  would  not  help  the 
case  of  plaintiff  to  show  that  money  has 
l>een  Improperly  apportioned  to  Santa  Crui 
school  district  I  think  the  order  should  be 
denied. 

We  eoocor:   BELCHBB,0.;  BBARUSkC 

PER  CURIAM.  For  the  reasons  given  Id 
the  for^;oing  opinim  the  iwder  Is  denied. 


(99  Cat  1) 

PEOPLE  V.  EYNDMAN.    (No.  20.90&» 
(Supreme  Ooort  of  California.  Inly  19,  180&) 

HOMIOIDB— lNDICTlfBMT-«jDBTiriCATION— LfSTBCC- 

TION8. 

1.  It  it  not  oecessaiT  that  aa  indictmeot 
for  murder  state  the  means  with  which  crime 
was  committed. 

2.  Under  Pen.  Oode,  I  187,  defining  mur- 
der as  the  unlawful  kilUDg  of  a  humao  being 
with  malice  aforethought.  It  is  unnecessaTy  to 
alle;^e  that  the  killing  was  d^t>erate  and  pre- 
meditated. 

3.  Defendant  had  a  qnarrd  Id  a  salooQ 
with  a  woman  who  had  come  in  with  deceased. 
Deceased  intnfered,  and,  while  deeeaaed  held 
defendant  down  on  the  floor,  the  woman  strnd 
defendant  with  a  hammer,  cnttlng  through  his 
ear.  Beld,  that  It  was  error  to  add  to  an  in- 
stmction  jastifylng  the  killing,  If  it  was  dune 
nnder  a  reasonable  fear  by  defendant  of  loss  of 
life  or  great  bodily  harm  at  the  hands  of  de- 
ceased and  the  woman  jointly,  a  eonditlon  that 
deceased  and  the  woman  had  a  preooniidved 
desiga,  and  had  agreed  together,  pritv  to  the 
infliction  of  the  wounds  causing  deceased's 
death,  to  Jointly  assault  defendant 

4.  While  threats  made  by  defendant  be- 
tween a  quarrel  and  reconaliatl<Mi  in  gnod 
faith  cannot  be  considored,  in  the  absence  of 
aubseoDent  threats.  It  Is  pn^)er  to  add  to  an  In- 
struction that  if  defendant  had  not  In  good 
faith,  forgiven  deceased,  the  threats  oonla  be 
considered. 

6.  Though  there  had  Ikeen  no  recondlia- 
lion,  the  killing  might  be  Jostlfiable,  If  d^end- 
■Bt  was  assaulted  wadm  bmU  dnmnstaneos 
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that  he  bad  reMumable  gronads  to  bdiere,  and 
did  beUeT&  that  it  was  necesaary  to  pres^rre 
hbi  own  life,  or  preTeot  great  bodily  liijnrT. 

CSominlBtdonen*  dedfdim.  In  bank.  Ap- 
peal from  superior  court,  Nevada  county; 
John  Caldwell.  Judge. 

WiUlmn  Hyndman  was  convicted  of  mur- 
der, and  appeals.  Reversed. 

G.  I*  Waters,  for  appellant  W.  H.  H. 
Hart,  Atty.  Gen.,  and  Wm.  H.  lAyson, 
Plrat  Dep.,  for  the  Fe<^le. 

HAYNBS,  O.'  The  defendant  was  con- 
victed of  murder  In  the  second  degree,  and 
appeals  from  the  jnd^ment,  and  from  an 
order  denying  his  motion  for  a  new  trial. 
The  body  of  the  Information  Is  as  follows: 
"William  Hyndman  Is  accused  by  the  dis- 
trict attorney  for  the  county  of  Nevada, 
state  of  California,  by  this  Information,  of 
the  crime  of  murder,  (a  felony,)  committed 
aa  foUows:  The  said  William  Hyndman, 
on,  to  wit,  the  8tb  day  of  July,  1892,  at  and 
In  the  county  of  Nevada,  and  state  of  Oall- 
fomla,  and  prior  to  the  filing  of  this  inform 
mation,  wtllfuUy,  unlawfully,  feloniously, 
«nd  of  Us  malice  aforethought,  dtd  kill  and 
murder  <me  William  Searle,  contrary  to  the 
form,  force,  and  effect  of  the  statute  In  sndi 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  California."  The  defendant  demurred 
to  this  information  and  demurrer  was 
ovetrnled,  and  deCMdant  also  objected  to 
the  introduction  of  any  evidence  vpoa  the 
same  grounds.  Brlefiy  stated,  the  points 
urged  by  appellant  i^re  (1)  that  the  Informar 
■tl<m  does  not  allege  the  means  used,  nor 
«tttte  &et8  sufficient  to  apprise  the  defend- 
ant of  the  nature  of  the  evidence  the  pe^de' 
wOl  offer  in  that  regard,  or  such  facts  as 
would  mable  him  to  prepaxe  his  defense; 
<2)  that  the  Information  does  not  allege  that 
the  killing  was  "deliberate  and  premedi- 
tated." 

At  common  law  It  was  Indispensable  to  a 
.sood  Indictment  that  the  means  used  to  pro- 
cure death  should  be  stated  In  all  cases 
where  sudi  means  were  known,  and,  if  un- 
known, the  absence  of  the  allegation  must 
be  excused  by  the  statement  that  the  means 
used  were  unknown.  Under  legislation 
adopted  in  England  in  1851,  and  afterwards 
In  Canada,  an  Indictment  tn  the  form  of 
this  information  is  declared  to  be  good,  and 
this  legislation  has  been  Incorporated  into 
the  statutes  of  several  of  the  states.  While 
there  Is  no  statutory  provision  In  this  state 
racpressly  declaring  such  form  of  Utdlctment 
or  information  to  be  sufficient.  It  has  several 
times  been  held  that  such  averments  are 
unnecessary.  People  v.  Alviso.  55  Cal.  230; 
People  V.  Hong  Ah  Dude,  61  Cal.  388.  In 
People  V.  King,  27  Cal.  510,  and  People  v. 
Cronin,  34  Cal.  102,  the  question  as  to 
changes  effected  in  criminal  pleadings  by 
the  Code  was  discussed.  In  the  latter  case 
Jt  was  said:  "While  It  may  be  wdl  to  state 


the  means  by  which  death  was  catised,  we 
do  not  consider  such  a  course  indispensa- 
ble." No  case  Is  reported  In  this  state 
where  such  averments  are  discouraged, 
though  held  unnecessary.  To  prevent  mis- 
conception it  may  be  added  that  In  none 
of  the  cases  so  holding  was  the  homicide 
committed  In  the  perpetration,  or  attempt 
to  perpetrate,  arson  or  other  t^onies  men- 
tioned in  ^t  connection  in  section  188  of 
ttie  Paul  Oode.  On  the  authority  of  the 
cases  above  cited,  the  drat  objection  made 
to  the  Information  cannot  be  sustained. 

As  to  the  second  objection.  Pen.  Code, 
S  187,  d^nes  murdw  as  follows:  "Murder 
is  the  unlawful  killing  of  a  human  being 
with  malice  af(wethought**  In  People  v. 
De  La  Gour  Soto,  63  CaL  160,  it  was  held 
that  murder,  thus  defined,  incudes  both  de- 
grees, and  that  it  is  suffici«it  to  charge  the 
offoise  committed  in  the  language  of  the 
statute  defining  It  Se^  alst^  Pe<q>le  v. 
Martin,  47  CaL  101. 

Other  points  made  by  appellant  require  a 
statement  ot  the  circumstances  under  which 
the  homicide  occurred.  The  defoidant  and 
deceased  were  working  together  in  a  mine 
a  month  or  two  prior  to  the  homicide.  The 
siQierinteudent  met  defoidont  in  the  mine, 
and  the  lattw.  in  an  excited  manner,  put 
his  head  down,  and  said  Searle  (the  de- 
ceased) had  hit  him  with  a  drlU  or  hammer. 
Searle  called  defendant  a  liar,  and  the  two 
"squared  ofT'  to  il^t  The  superint^idait 
separated  them,  and  discharged  Ihem  both, 
but  soon  after  took  Searle  back,  and  put 
him  to  work.  Deftoidant  was  not  re-em- 
^oyed.  On  the  evening  of  the  homicide, 
Searle  and  the  defendant  met  in  the  store 
of  one  Kohler.  who  also  kept  a  bar  In  the 
same  room.  The  old  difficulty  was  talked 
over,  and  they  "made  up  friends,"  shook 
bands  and  drank  together,  and  ahortly  after- 
wards another  drink  was  taken,  and  again 
they  shook  hands.  Searle  mode  some  pur- 
chases of  some  provisions,  which  were 
placed  in  a  basket,  and  be  left  the  store. 
He  was  then  living  with  a  woman  named 
Lou  Kane,  who  was  not  his  wife,  and  who 
was  reputed  to  be  a  woman  of  the  town. 
Shortly  after  Searle  left  the  store,  be  re- 
turned with  this  woman,  and  his  basket, 
and  took  a  seat  upon  a  bench.  Lou  Kane 
made  some  purchases,  and,  while  standing 
at  the  bar  counter,  defendant  asked  her  to 
treat,  which  slie  did.  According  to  her  tes- 
timony, defendant  sold  to  her  he  used  to 
know  her  at  Ploche,  to  which  she  replied 
tlmt  she  never  was  there,  and  that  defend- 
ant culled  her  a  liar,  and  she  then  "hauled 
off,  and  slapped  him  In  the  face;"  that  the 
defendant  commenced  slapping  her,  where- 
upon Searle  came,  and  shoved  them  apart. 
Other  testimony  tended  to  show  that  it  was 
the  woman  who  gave  the  "lie,"  and  that 
defendant  seized  her  by  the  arms  after  she 
had  slapped  him  in  the  face.  When  Searle 
pushed  the  defendant  anu  the  woman  apart, 
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the  m&i  grappled  each  other,  and  after  a 
short  struggle  they  to  the  floor,  the  de- 
fendant underneath.  While  In  this  position 
the  woman  struck  the  defoodant  at  lenat 
twice  with  a  hammer,  cutting  entirely 
throng  his  ear,  so  that  It  had  to  be  stitched 
up  to  lieep  It  together.  Mr.  Kohler  tesU- 
fied  that  defendant  called  him  twice,  say- 
ing, **0h,  Kidiler,  Kohlerl"  that  he  ran 
round,  and  pulled  Searie  oCf,  "but  he  was 
dead  then,  or  as  good  as  dead;  he  never 
spoke  anoth^  word."  The  fatal  wound 
was  inflicted  with  a  poi^tkntfe;  one  being 
In  the  thi^  i»artly  serering  ttie  femoral 
art^,  and  another  powtrating  the  heart 
As  to  the  stage  of  the  straggle  at  which 
these  wounds  were  Inflicted,— whether  be- 
fore ox  after  tbe  defendant  was  struck  with 
the  hammer,-H3ie  evidence  Is  conflicting. 
The  defendant  testified  positively  tliat  be 
did  not  take  out  or  use  the  knife  until  he 
was  struck  with  the  hammer,  and  that  he 
b^eved  Hiat  it  was  necessary  to  use  It  to 
preserve  his  own  llfe^  or  to  prevent  great 
bodily  harm.  Lou  Kane,  on  the  other  hand, 
testified  that  she  did  not  strike  defendant 
with  the  hamma  until  after  Searle  cried 
out  that  he  was  cut  There  was  also  other 
evidence  upon  this  point,  not  necessary  to 
be  noticed  in  this  connection.  Under  this 
state  of  tile  case,  the  defendant  requested 
the  court  to  Instruct  the  Jury  tiiat  If  the 
woman  joined  in  the  assault  upon  the  de- 
fendant with  a  hammer,  or  other  instrument 
likely  to  produce  death,  or  to  do  great  bodily 
harm,  "and  the  defendant  had  reason  to  fear, 
and  did  fear,  that  his  life  was  In  Imminent 
danger,  or  that  be  was  In  danger  of  receiv- 
ing great  bodily  harm,  at  the  hands  of  said 
Kane  and  William  Searl^  the  dec^sed, 
jointly,  and  that  defendant  acted  under  the 
Infineuce  of  such  fears  alone,  nnd  to  save 
his  own  lif^  or  to  prevent  his  rectivlng 
great  bodily  harm,  gave  the  mortal  cuts  to 
the  deceased,  he  was  Justified,  and  the  Jury 
should  acquit"  This  Instruction  was  re- 
fused, and  the  court,  of  Its  own  motion,  gave 
the  following:  "If  the  Jury  find  from  the 
evidence  that  the  deceased.  William  Searle. 
at  the  time  of  the  homicide  charged,  made 
an  assault  upon  the  person  of  the  defendant, 
and  violently  threw  him  to  the'  floor,  and 
continued  his  asaault  In  a  violent  manner, 
nnd  the  Jury  find  further  from  Ihe  evidence 
tli.it  the  deceaseil,  Searle,  and  tiie  witness 
Mi-a.  Kane  bad  a  preconcetvett  design,  and 
had  agreed  together,  prior  to  the  luflicttng 
of  the  wounds  that  raused  the  death  of  the 
deceased,  to  jolutly  assault  the  defendant, 
and  Inflict  upon  him  some  great  bodily  In- 
juiy,  and  you  further  find  from  the  evidence 
tliat  prior  to  the  Infliction  of  such  wounds 
the  said  Mrs.  Kane,  In  pursuance  of  such 
agreement.  Joined  In  the  assault  upon  the 
defendant  with  a  hammer,  or  some  other 
Instrument  or  thing  In  her  hands  likely  to 
produce  death,  or  to  do  the  defendant  some 
great  bodily  bijury,  and  did  strike  the  de- 


fendant (m  the  bead  with  sudi  hamhier,  In- 
strument or  thing,  and  the  Jury  find  from 
the  evidence  Uiat  such  assault  endangM>ed 
the  life  of  the  defendant,  or  that  he  was  la 
danger  of  great  bodily  barm  at  the  hands  of 
said  Kane  and  deceased  Jointly,  and  you 
further  find  from  the  evidence  that  the  de* 
fendant  had  I'eason  for  and  did  fear  tiiat 
his  life  was  in  immlnmt  danger,  or  that  he 
was  in  danger  of  receiving  great  bodily 
harm  at  the  hancto  of  aald  Kane  snd  Searle, 
the  deceased,  jolntiy,  and  that  the  defoid- 
nnt  acted  under  the  influence  of  such  fears 
alone,  and  to  save  his  own  life,  or  to  pre- 
v«it  his  receiving  great  bodily  barm,  gave 
the  mortal  cuts  to  the  dec^ised,  he  was 
Justifled,  uid  the  Jury  should  acquit  1^ 
however,  you  b^eve  trom  the  evldoice  that 
there  was  not  any  preconceived  design  or 
agreonents  between  said  deceased  and  said 
Mrs.  Kane  to  inflict  at  the  time  of  said 
bomidde,  Joints,  upon  the  person  of  the 
defendant  a  serious  bodily  Injiuy,  and  that 
the  assault  or  Injmy,  If  any,  were  Inflicted 
by  the  said  Kane  voluntarily,  and  wtthont 
imy  dei^gn  or  request  by  the  deceased,  and 
tr,  in  such  case,  at  the  time  of  tiie  infllctloa 
of  such  wounds,  the  defendant  had  no  soffl- 
<dent  reason  to  apprehoxl  a  design  on  the 
part  of  the  deceased  to  take  his  life,  or  Inr 
filct  upon  him  great  bodily  Injury,  then  the 
defendant  was  not  justifiable." 

The  court  erred  in  refusing  to  give  the 
Instruction  a«ked  for,  and  in  giving  the  In- 
struction above  quoted.  It  certainly  could 
make  no  difCeraice  to  the  defendant  Drtiether 
the  deceased  and  Mrs.  Kiuie  had  a  precon- 
ceived design,  lud  had  agreed  together  to 
assault  the  drfendant  If  he  had  reason  to 
fear,  and  did  fear,  that  Us  life  was  in  dan- 
ger, or  that  be  was  about  to  receive  great 
bodUy  injury,  he  was  not  obliged  to  ascertain 
whether  there  was  In  fact  such  preconceived 
dedgn,  at  the  risk  of  converting  vrhat  would 
be  a  justifiable  homicide.  If  such  precon- 
ceived d«^  and  agreement  existed,  Into 
murder,  if  It  did  not  exist  The  deceased, 
by  being  upon  defendant  effectually  pre* 
vented  the  defendant  from  protecting  him- 
Bolf  against  the  woman,  lliey  were  In  fact 
co-operating  In  the  assaidt  nnd  in  the  Inflic- 
tion of  the  Injuries,  upon  the  defmdant  The 
assault  was  flrst  made  by  the  woman.  The 
deceased,  whether  there  had  been  any  prior 
agreement  or  not  voltmtarily  Joined  In  the 
assault  It  may  be  that  be  had  no  Intention 
to  inflict  any  great  bodily  Injury  upon  the  de- 
fendant, or  to  put  defendant's  life  In  danger, 
but  he  was  not  Justified  In  assaulting  htm,  or 
joining  in  the  assault  mode  by  the  woman; 
but  in  dther  case  the  deceased  and  the  wo- 
man, whether  there  was  a  preconceived  pnr^ 
pose  or  not  became  mutually  respondble, 
each  for  the  acts  of  the  other,  unless  some 
dissent  or  remonstrance  or  disapproval  was 
Id  some  manner  expressed,  either  by  word  or 
act  Of  course,  we  do  not  Intend  to  pass  up- 
on facts  which  are  alone  to  be  totmd  by  the 
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Jury.  There  was.  however,  evld&ice  teoA- 
log  to  prove  a  state  of  facts  which  made  tiie 
request  preferred  hy  defendant's  counsel 
pertinent,  and  which  we  neceasarily  assume 
In  determining  whether  the  court  erred  hi 
determinlBg  it,  and  In  giving  the  Instroction 
above  quoted. 

Tlte  peo^e»  after  giving  evideace  of  Ute 
recondliatlon  between  the  defendant  and 
the  deceased,  whltdi  took  place  In  Eohler*s 
salooDt  and  of  the  sabseqnent  homicide, 
questioned  certain  witnesans  as  to  threats 
made  the  defendant  towards  deceased 
after  the  dUBcnlV  at  the  mine,  and  prior  to 
thdr  meeting  at  the  saloon.  Evidence  of 
theae  threats  was  reodved,  over  defendant's 
objection.  In  i4ew  of  this  testimony,  the 
defendant  reqiusted  the  court  to  Instmct 
the  jury  that  If  deffflidant  and  deceased.  In 
good  faith,  "made  up  good  friends,  and  that 
each  forgave  the  other  all  past  differences 
and  animodtles,  and  no  new  threats  were 
made  hy  defendant,"  such  former  threats 
could  not  be  conaidered  by  the  jury  as  evi- 
dence of  malice.  This  instruction  was  given, 
with  the  foUowing  qualification:  "But  If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant had  not,  In  good  faith,  for^ven  the 
deceased,  and  made  up  good  friends,  prior  to 
the  Infliction  of  the  wounds  by  the  defendant, 
then  the  Jury  has  the  rigbt  to  consider  the 
^ast  threats  of  the  defendant,  if  any  there 
'Were,  for  the  purpose,  with  the  other  evi- 
dence In  the  case,  of  determining  the  ques- 
tion of  malice."  We  think  the  evidence  of 
previous  threats  was  properly  received,  and 
cannot  say  that  the  modification  of  the  In- 
struction by  the  court  was  erroneotia.  There 
Is  no  class  of  evidence,  however,  more  like- 
ly to  be  given  undue  weight  and  Importance 
by  Juries,  or  requiring  greater  care  on  the 
part  of  the  court,  to  prevent  misconception 
or  misapplication.  It  does  not  necessailly 
follow,  because  a  man  avows  an  intention 
to  commit  a  crime,  that  such  intention  real- 
ly exists.  Threats  may  be  uttered  In  a 
transient  fit  of  anger,  or  through  bravado, 
and  It  requires  careful  attention  to  other 
circumstances  to  ascertain  wttii  reasonable 
certainty  the  actual  Intention  of  the  party 
making  them.  One  would  naturally  sup- 
pose that  a  sane  man.  Intending  to  commit 
a  crime,  would  not  make  known  his  pur- 
pose by  threatening  to  perpetrate  It,  yet 
such  threats  have  been  fulfilled;  and  there- 
fore, unless  under  special  drcomstances, 
such  evidence  is  competent.  If,  for  example, 
the  time  or  the  manner  In  which  the  homi- 
cide is  committed  correspond  to  the  threat, 
or  other  circumstances  clearly  connect  them, 
they  are  entitled  to  great  weight.  But, 
"E:uch  is  the  Indulgence  &ho\\n  human  frail- 
ty, that  when  two  persons  have  fought,  even 
on  malice,  and  afterwards,  to  all  appear- 
ance, are  reconciled,  and  fight  again  on  fresh 
quarrel.  It  will  not  be  presumed  that  they 
were  moved  by  the  old  grudge,  unless  It 
appear  from  all  the  circumstances  of  the 
T^.no.l5— 60 


fact"  State  t.  BamweU,  80  N.  a  470,  dfr 
tag  Hawk.  F.  C.  c.  31,  |  30;  State  v.  Jac^n, 
2  Jones,  (N.  C.)  247;  State  v.  HUt,  4  Dev.  & 
B.  49L  Besides,  If  there  bad  been  no  recon- 
ciliation. If  the  defendant  was  assaulted,  and 
placed  under  such  drcumstancea  that  he  bad 
good  reason  to  believe,  and  did  believe,  that 
It  was  necessary  to  take  the  life  of  the  de- 
ceased to  preserve  his  own,  or  to  prevent  the 
infliction  of  great  bodily  injury,  the  fact  of 
the  previous  111  will  or  malice  sustained  t<K 
wa,nl8  tbe  deceased  could  not  take  amy 
his  ri^t  to  self-defeiue,  or  convert  a  Jnstl* 
flaUe  homicide  Into  mnrder.  The  Instruc- 
tion, aa  given,  doea  not,  when  conddered 
with  other  Instmcttons,  exclode  these  consld- 
watlmu,  and  In  many  cases  Is  all  that  could 
be  neceasaiy  to  say  to  the  Jury  In  that  con- 
nectkm;  Init,  In  ^wlng  the  peculiar  dr- 
ctmistanoM  of  this  case,  we  tiiink  It  advisa- 
ble that  (be  attention  of  the  Jury  should  be 
called.  In  that  connection,  to  the  qnallflcatlonB 
above  suggested. 

The  instmctton  given  by  the  court  upon 
the  subject  of  good  character  Is  not  objec- 
tionable. 

The  further  contention  of  appellant,  that 
the  evidence  Is  not  snfflclent  to  Justify  the 
verdict,  need  not  be  noticed,  in  view  of  the 
condudon  to  which  we  have  arrived.  The 
Judgment  and  order  appealed  from  shonid  be 
reversed,  and  a  new  trial  granted. 

W©  concur:  BBLGHER,  0.;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der are  reversed,  and  a  new  trial  ordered. 


(4  Cal.  Unrep.  85) 
PEOPLE  ex  tel.  ATTORNEY  OBNBRAL  v. 
SAN  FRANCISCO  PUBLIC  STOCK  EX- 
CHANGE.    (No.  14,068.) 

(Suiweme  Court  of  California.    Aug.  11,  1893.) 

COBTORATIONS— A>{Km.MEKT  OF  ChARTSB— FlBAD- 

TTie  complaint  In  an  action  to  annul  the 
charter  of  a  corporatioD,  for  coodncting  a  buf>)- 
ness  Id  violation  of  the  laws  agaiust  lotteries 
and  gambling,  should  dearly  and  distinctly  iU> 
lege  its  illegal  acts. 

Commissioners'  decision.  Department  2. 
Appeal  from  supericur  court,  dty  and  county 
of  San  Francisco;  William  T.  Wallace, 
Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia, upon  the  comiflalnt  and  Information 
of  the  attorney  general,  to  annul  the  charter 
of  the  San  Francisco  Public  Stock  Exchange. 
Judgmoit  for  defendant.  Plaintiff  appeals. 
Affirmed. 

Atty.  Gen.  Hart,  for  appellant  Davis 

Louderback,  for  respondmt. 

HAYNFS,  G.  Appeal  from  a  Judgment 
upon  demurrer  to  the  oomplaint-  The  com- 
plaint alienees  the  inoorpMatlOD  «t  defend* 
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ant,  and  sets  out  Its  arUclM  of  luoorporatlon, 
constitution,  and  by-iawa  In  full.  Ita  busi- 
ness, as  shown  by  Its  articles  of  Incorpora- 
tion, Is  to  buy  and  sell  stocks,  bonds,  and 
securities.  Except  as  to  one  fe.iture,  the 
mode  of  conducting  Its  business  is  the  same 
as  that  of  other  exchanges  with  which  the 
public  are  familiar,  bo  far  as  appears  from 
Its  constating  Instruments,  and  that  Is  that 
It  permits  the  use  of  the  phonograph  In  mak- 
ing orders,  oflters,  and  bids.  These  offers  or 
bids  may  be  spokoi  into  the  private  phono- 
giaph  of  the  person  maJdng  the  bid  or  oltee, 
or  Into  phonographs  Ic^t  by  the  exchange 
for  that  pnrpoae  in  adjacmt  rooms,  and  the 
cylinders  containing  these  bids  are  placed 
upcm  a  table  In  the  exidiange  room,  and 
afterwards  placed  In  the  "main  phonograph*' 
Gonaeoutlvdy.  in  the  ordw  In  whldi  they 
are  received,  and  pntdidy  announced;  and 
the  bid,  offer,  or  order  la  then  placed  upon 
the  blackboard.  The  bid,  offer,  m  order 
must  designate  tiie  monber  or  brokw  who 
Is  to  execnte  it,  and  the  name  <3t  the  person 
making  it,  nnless  he  dlncta  It  to  be  wlthr 
held.  ^6  by-laws  provide,  among  other 
things  not  material  to  be  noticed,  that  no 
&:tltionB  sales  or  oontraots  shaU  be  made, 
and  that  all  stocks  and  securities  must  be 
delivered '  within  30  minutes  after  the  close 
of  the  session.  Orders,  bids,  and  offers  may 
also  be  made  orally  or  In  writing^  at  the 
option  of  the  party  making  them.  The  com- 
plaint charges  that  ttie  mode  of  cxmducting 
business  by  the  defendant  Is  In  violation 
of  section  390  of  the  Pmal  Code,  and  In 
violation  of  the  laws  of  this  states  and  of 
the  ordinances  of  the  dty  of  San  Francisco, 
"against  conducting  of  lotteries,  gambling, 
and  games  of  Chance,  and  Is  therefore  illegal, 
and  against  publio  policy."  It  is  conceded 
by  appellant  that  the  articles  of  Incorpora- 
tion, constitution,  and  by-laws,  upon  their 
face,  seem  to  be  legitimate  and  proper;  that 
there  Is  nothing  In  the  law  which  inhibits 
the  buying  and  selling  of  stocks,  bonds,  and 
securities,  and  that  the  pr<^er  use  of  the 
phonograph  Is  not.  In  Itself,  tibjectionable. 
This  being  conceded,  the  complaint  must  be 
held  insnffldent,  unless  facts  are  alleged, 
showing  either  that  defendant  Is  not  operat- 
ing within  Its  constitution  and  by-laws,  or 
that  while  Its  constitution  and  by-laws  may, 
upon'  their  face,  appear  to  be  legal,  the 
business  done,  though  In  conformity  there- 
with, demonstrates  their  illegality.  We  do 
not  find  in  the  complaint  any  allegation  tend- 
ing to  show  either  of  such  Cacts.  'HTiile  it 
is  alleged  that  bids  and  offers  are  spoken 
Into  the  phonograph  without  the  hearing  of 
members  of  the  exchange  or  the  public, 
and  that  no  one  knows  the  prices  fixed 
until  the  same  are  announced  through  the 
main  phonograph,  it  alleges  that  the  bids 
and  offers  are  consecutively  announced 
through  the  main  phonograph.  No  com- 
plaint is  made  of  any  wrong  or  Injustice  in 
making  the  annoonoements  consecutlTdy, 


nor  do  w6  see  that  any  ground  of  complaint 
can  be  based  upon  the  fact  that  no  one  can 
know  of  the  bid  or  offer  until  it  is  an- 
noimced,  as  that  objection  would  be  equally 
valid  if  all  bids  and  offers  were  made  orally. 
In  appdlant's  brief  the  argument  seems  to 
be  confined  to  the  point  that  resp<Hident's 
business,  as  condocted,  is  a  lottery.  We  see 
In  the  complaint  no  statemoit  of  any  ele- 
ment of  dianoe,  essept  ttiat  which  Inhnes  In 
all  specDlatlve  bnslness  of  like  diaractw. 
It  Is  said  In  appellant's  brief  that  "by  a  dose 
perusal  [of  the  oonplalnt]  It  Is  seen  that 
nothing  of  snbstasce  Is  dther  boa^t  or 
scdd."  In  a  complaint  seeking  to  annul  the 
charter  of  a  corporation,  or  to  end  Its  busi- 
ness by  a  perpetual  Injuncticm,  the  allega- 
tions of  ndsuser  ongtat  to  be  so  dear  and  dis- 
tinct as  to  be  seen  without  resorting  to  a 
dose  pwusaL  VTe  con  discover  no  avomcnt 
ot  any  toot  showing  that  respondraifs  1nisl> 
ness  Is  not  conducted  in  ccxiformity  to  its 
charter,  cOBStltntioii,  and  by-laws,  or  where- 
in It  violates  any  provMon  of  the  Penal 
Code.  The  Judgment  appealed  from  should 
be  affirmed. 

We  crawur:  SBAKLS.  C.;  BELCHES,  C. 

PER  CUBIASL  For  the  reasons  given  In 
the  foregoing  oidnion  the  Judgment  is  affirm- 
ed. 


<M  Cnl.  61) 

ZELLERBACH  v.  ALLENBERG  et  ol.  (No. 
14,313.) 

(Supreme  Court  of  Califu^ia.  July  21,  1803.) 

D  B  0  K  B  B  IK  EQCITABLB    ACTION  —  RELIEF  NOT 

Prated  for  —  Conspikact  ~  Sbcondabt  Evi- 

DKNCB  OF  LeTTBHS— QUEBTIOKB  NOT  RaISRD  Bs- 
LOW. 

1.  In  an  action  to  «ij<da  the  sale  by  de- 
fendants of  certain  stock  pledged  by  plaintiff 
to  defeiidaDtB,  to  have  judgments  recovered  by 
the  latter  agaitist  the  former,  for  money 
loaned,  adjudged  paid,  and  for  an  accounting, 

Elaintiff  alleged  tliat  tiie  money  loaned  to  him 
y  defendants  was  embeuled  from  blm  Iqr  one 
of  them,  who  was  his  clerk,  uadar  a  con- 
spiracy  between  all  the  defendants.  Defend- 
ants denied  the  fraud  and  conspiracy,  alleged 
that  the  stock  was  pledged  to  secure  the  loans 
made  by  them  to  plaintiff,  pleaded  as  estoppels 
the  Judgmeuta  recovered  by  them  against  plain- 
tiff, and  asked  for  affirmative  relief.  B^d, 
that  under  Code  Civil  Proc  §  580,  autbori^ng 
the  court  to  grant  any  relief  consistent  with 
the  case  made,  and  embraced  within  the  issues, 
though  not  specifically  prayed  for,  the  court 
had  power  to  decree  that  plaintiff  was  indebted 
to  defendants  on  the  jndgmeots  in  certain 
sums,  that  defendants  had  a  lien  on  the  stock 
for  snch  sums,  and  to  order  a  sale  of  the  stock 
by  the  sheriff  to  satisfy  such  indebtedness. 

2.  In  an  action  to  enjtrin  the  sale  of  certain 
stock  pledged  by  plaintiff  to  defendants,  and  to 
bare  certain  judgments  adjudged  satisfied, 
where  the  court  finds  that  plaintiff  Is  indebted 
to  defendants  in  the  amount  of  the  jodgments, 
and  that  the  latter  have  a  lien  on  the  pledged 
stock  for  the  amount  of  snch  indebtedness, 
plaintiff  cannot  for  the  first  time  on  appeal  ob- 
ject that  the  judgments  are  barred  by  limita- 
tions. 

3.  Tlie  payment  of  cash  dividends  out  of 
net  earnings  of  a  corporation  is  a  question  of 
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P0I1C7.  and  the  action  of  the  directors  in  that 
regard,  If  honest  and  Intelligeott  will  not  be 
Ugfatlr  overraled. 

4.  Where  plaintiff  allefres  a  conspiracy  to 
defraud  him,  on  the  part  of  defendants,  letters 
written  by  one  defendant  to  another  during  the 
continuance  of  the  alleged  conspiracy  are  ad- 

.  missible. 

5.  Where  a  witness  shows  that  lertters  had 
been  mailed  by  him  to  a  person  in  a  foreign 
tnantry,  and  that  the  witness  had  not  there- 
after seen  them;  that  he  received  replies  in 
due  course  of  mail;  and  that  he  has  no  copies 
of  the  letterSi—it  is  proper  to  admit  seoondary 
eridence  thereof. 

In  bank.  Appeal  from  auperior  court, 
dOr  and  coun^  at  San  Francisco;  T.  K. 
Wilson,  Jndge. 

Action  by  Marks  Zdlo-becli  against 
Charles  AUenberg  and  otbets  to  restrain  a 
sale  of  stock  pledged  by  plalntUt  to  defend- 
ants, to  have  cwtaln  jodgmoits  adjudged 
paid  and  aatlsfled,  and  for  other  relief. 
From  a  Judgment  for  defendants,  and  an 
order  oTem^ng  a  motion  for  a  new  trial, 
plalntlfr  appeals.   Modified  and  affirmed. 

T.  M.  Osmont  and  H.  U  Gear,  <X  M. 
Walling,  of  counsel,)  for  app^ant  Jarboe 
A  HniTison,  Jarboe  ft  Jarboe,  and  Robert 

H.  Countryman,  (Naphtaly,  Fredericks  & 
Aacennon,  of  counsel.)  for  respondents. 

FEB  OUBIAM.  The  facta  Involred  In 
this  case,  so  far  as  they  need  be  stated,  are 
OS  follows:  On  December  81,  187S.  the 
idalntlff  was  Indebted  to  the  defendant  Wil- 
liam Ooldatdn  In  the  som  of  150,000;  for 
borrowed  money,  and  on  that  day  executed 
to  Um  his  promlssoiy  note  for  ibe  sum 
named,  payable  one  day  aftw  date,  with 
interest  at  the  rate  of  1  pet  cent  per  month. 
On  March  20,  1876,  plaintiff  waa  Indebted 
to  ttie  defoidant  Charles  Allenbog  in  the 
sum  of  90>000,  and  on  that  day  he  exe- 
cuted an  agreemoit  In  writing  by  whldi  he 
promised  to  pay.  on  or  before  January  20, 
1877,  the  said  sum  of  «S0,000  to  Goldstein, 
and  the  said  sum  of  fO,000  to  AUenberg, 
with  Interest  on  the  same  at  the  rate  of  1 
prar  cent,  per  month,  payable  quarteriy. 
At  the  time  of  executing  this  agreement, 
plaintiff  also  ocecuted  to  Allenberg  a  deed 
of  craiTeyance  of  certain  real  property,  sit* 
nate  In  the  coun^  Sierra,  In  this  states 
to  secure  payment  of  the  said  respectlTe 
sums  of  mon^;  and  "Oiareafter,  in  March, 
1877,  to  further  secure  payment  of  the  said 
reepectire  sums  of  money,  plaintiff  pledged 
with  Allenberg  30,000  shores  of  the  capital 
stock  ot  the  Altoona  QuidcsUver  Mining 
Company,  and  on  M^n^  7.  1870,  for  further 
security,  plaintiff  pledged  with  Allenberg 

I,  000  shares  of  the  capital  stock  of  the 
Eureka  Lake  &  Yuba  Canal  Company.  Im- 
mediately after  rec^rlng  the  said  sluires  of 
stodi.  in  pledge,  Allenberg  surrendered  the 
certificates  therefor  to  the  corporations,  and 
took  new  certificates  In  his  own  name.  He 
waa  then  the  attorney  in  fact  of  Goldstein, 
who  resided  in  Germany;  and  ail  the  trans- 
actiUm^  80  far  as  the  lattw  waa  Interested 


in  them,  were  managed  him  as  such  at- 
torney. In  Mardi,  1877,  plaintiff,  b^g  then 
Indebted  to  the  defmdant  E.  L.  Goldstein, 
upon  two  promissory  notes  for  $10,000  each, 
given  for  Iwrrowed  money,— one  dated  Feb- 
ruary 26,  1876.  and  the  other  June  29,  1876, 
and  both  bearing  Interest  at  the  rate  of  1% 
per  cent  per  month,— pledged  with  said  E. 
li.  Goldst^  11,000  shares  of  the  capital 
stock  of  the  Altoona  QuldcsilTer  Mining 
Company  to  secure  payment  of  the  snld 
notes.  On  March  22,  1879,  the  defendants 
herein  sererally  made  personal  demand  upon 
the  plaintiff  that  he  pay  to  them  the  re- 
spectlTe amounts  for  which  he  was  indebt- 
ed to  them,  and  at  the  same  time  served 
him  with  written  notice  that  unless  he  did 
make  such  payments  they  would,  on  the 
5th  day  of  May,  1879,  at  12  o'clock  noon, 
at  the  auction  rooms  of  Mlddletoa  Sb  Son, 
in  San  Frandsco,  sell  the  said  sliarea  of 
stodc  that  had  been  pledged  to  them  as 
aforesaid  for  the  said  respective  amounts 
of  Indebtedness.  On  the  said  5th  day  of 
May,  1879,  plaintiff  commwced  this  action 
in  the  late  district  court  of  the  fourth  Judi- 
cial district  in  and  for  the  dty  and  county 
of  San  Francisco,  to  obtain  on  Uijunctlon 
restraining  the  defendants,  and  each  of 
them,  from  selling,  or  offering  for  sale,  the 
said  shares  of  atodc,  or  any  of  ttiem.  In 
hlB  complahit  the  idotntlfl  admitted  his  in- 
debtedness to  the  defoidantB,  exc^t  that 
he  claimed  the  indebtedness  to  Allenberg  to 
be  $7,000,  instead  of  V^fiOO.  The  injunc- 
tion was  granted,  as  prayed  for.  and  It  re- 
mained in  ft>Tce  until  it  was  dissolved  by 
the  Judgment  now  appealed  from.  On  Feb- 
ruary 25,  1880,  tihe  defendant  E.  L.  Oold- 
BtsAn  commenced  an  actimi  in  the  superior 
court  in  and  for  the  county  of  San  Fran- 
dsco, against  the  plaintiff  herein,  to  re- 
cover the  amount  due  upon  his  said  promis- 
sory notes.  Summons  was  duly  served  on 
tiie  defoidant  In  the  action,  and,  he  thiUng 
to  answer,  Judgment  hj  default  for  the  sum 
of  $34,646  was  entered  a^iut  blm,  ahd  to, 
foTor  of  Uie  plaintiff  therdn,  on  November 
1,  1881.  On  January  19.  1^1.  the  defmd- 
ants  Allenberg  and  William  Goldstein  com- 
menced an  action  in  the  superior  court  in 
and  for  the  coimty  of  Sierra,  against  the 
plaintiff  her^  to  recover  Judgment  against 
hiin  for  the  amount  of  his  said  indebted- 
ness to  them,  and  to  obtain  a  decree  fore- 
doalng,  as  a  mortgage,  the  deed  of  the  real 
property  In  that  county,  and  directing  the 
sale  of  the  stocks  which  had  been  given 
and  pledged  to  Allenberg,  as  before  stated, 
to  secure  payment  of  such  Indebtedness. 
The  defendant  In  the  action,  Zellerbadi, 
filed  his  answer  to  the  complaint  on  August 
16,  1881,  denying  that  he  was  at  all  Indebt- 
ed to  Allenberg,  and  also  denying  that  he 
had  ever  pledged  with  Allenb^g,  for  the 
benefit  of  the  plaintiffs  In  the  action,  or  for 
any  purpose,  30,000  shares,  or  any  nmnber 
of  ahores,  of  the  capital  stock  of  the  Altoona 
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Quicksilver  Mining  Company.  Thereafter 
the  case  was  tried,  and  on  May  17,  1882, 
findings  were  filed,  and  judgment  entered 
therein.  The  court  found  that  ZeUertudi 
was  Indebted  to  Allenberg  In  the  sam  of 
$15,051,  for  principal  and  Interest,  and  to 
WlUlam  Goldstein  in  the  sum  of  $76,823.15. 
for  principal  and  Interest;  tiiat  the  real  prop- 
erty In  Slerm  county  bad  been  conveyed, 
and  the  said  30,000  shares  and  1.000  shares 
of  stoclc  had  been  pledged  to  secure  payment 
of  the  indebtedness;  and  that  the  Injunction 
Issued  In  this  action,  restraining  the  sale  of 
the  said  stock,  was  still  in  full  force  and 
effect  The  Judgment  was  In  faror  of  the 
[daltttiffB,  for  the  amounts  found  due  them, 
and  It  directed  the  sale  of  the  real  prop- 
erty, and  the  application  of  the  proceeds 
ihenot  to  the  payment  of  the  Indebtedness, 
and  further  prorided  that,  if  the  proceeds 
should  be  tnsuffldait  to  pay  the  indebted- 
ness, ^'application  might  be  made  to  said 
court  for  an  order  or  writ  directing  the  sale 
of  said  shares  of  stock,  and  the  application 
of  the  proceeds  of  said  sale  to  the  payment 
of  such  defldmcy,  and  that  until  the  fur^ 
ther  order  of  said  court  no  process  should 
issue  therein  for  the  sale  of  such  stodc,  or 
any  part  thereof."  From  this  judgment  on 
appeal  was  takoi  to  tills  court,  and  In  Feb- 
ruary, 1884,  the  same  was  affirmed.  AUen- 
berg  T.  Zellerbacfa.  66  CaL  26,  2  Pac.  Rep. 
72a  Under  the  judgmoit  the  real  prop- 
erty was  sold,  and  the  proceeds  applied  as 
Erected.  The  whole  Indebtedness  was  not 
paid  by  the  proceeds,  but  no  fu>pUcatIon  was 
subsequently  made  to  the  court  for  the  sale 
of  the  said  stocks.  The  Altoona  Qutckstlver 
Mlnliv  Company  was  Incorporated  In  July, 
1875,  with  60,000  shares  of  capital  stock. 
There  were  five  directors  of  the  company, 
and,  from  1878  up  to  1885,  defendants  B.  h. 
Goldstdn  and  AUoiberg  were  two  of  such 
directors.  The  last  electlcm  of  dhrectors  was 
held  September  26.  1880,  when  the  three 
defendants  herein,  and  two  others,  were 
dios^.  From  that  time  on,  E.  L.  Goldstein 
was  president,  and  Allenherg  secretary  and 
treasurer,  of  the  company.  The  Altoona 
mine  was  worked  profitably  up  to  1880, 
but  In  that  year  it  became  necessary,  at  a 
lai^  expense,  to  sink  to  lower  levels;  and 
the  work  therein  was  practically  suspended, 
and  so  continued  up  to  the  trial  of  this  ac- 
tion. At  the  time  of  suspending  work  there 
was  quicksilver  on  hand,  the  product  of 
the  mine,  which  was  subsequently  sold  by 
the  president,  E.  L.  Goldstein,  for  sums  ag- 
gregating, after  paying  all  expenses  of 
working,  and  indebtedness  of  the  company, 
the  sum  of  $22,730.63.  This  money  was  re- 
ceived by  the  president,  and  held  by  him 
up  to  the  time  of  the  trial;  no  dividend  of 
any  part  of  It  having  been  declared,  or 
oredlt  therefor  given  to  Zellerbach.  At  the 
times  when  the  said  atoclis  were  transferre<l 
to  AUenberg  In  pledge,  as  before  stated, 
he  was  ttie  confldMitial  clerk  and  book- 


ke^>a>  of  Zdlerbach.  He  was  also,  tbea 
and  thereafter,  the  secretary  of  the  Altoona 
Company,  and  received  for  his  services  as 
snch  $50  per  month.  On  October  1,  1878,  a 
resolution  was  passed  by  the  directors  of 
the  company,  allowing  him  $2,400  for  va- 
rious services  rraidered  to  the  company, ' 
other  than  those  required  of  him  as  Its  ae^ 
retaty,  and  this  sum  was  paid  to  him  oat 
of  the  funds  of  the  company. 

On  April  23,  1886,  after  having  three  times 
amended  his  complaint  In  this  action,  pl^- 
tlttt  by  leave  of  the  court,  filed  a  new  "con- 
scOldated  and  si^plemental  oomplalnt,"  on 
Which  the  trial  was  had.  He  alleged  there- 
in, among  other  things,  that  since  the  com- 
mencement of  this  action  he  hod  discovered 
tiiat  the  mone^  pretended  to  bare  been 
loaned  to  him  by  the  d^endants  were  his 
own  mon^s,  whldi  had  been  emb^zled  by 
AUenb»g,  his  confidential  cleric,  and  ad- 
vanced to  him  as  money  belon^ig  to  the 
GoIdstehiB.  with  thehr  knowledge  and  con- 
nivance; that  idaintiff  was  not  tn  fact  In- 
debted to  tiie  defendants,  or  dther  of  them, 
In  any  sum  of  mou^  whatever;  that  plain- 
tiff was  the  owner  of  all  the  shares  of  sto^ 
claimed  1^  defoidants  to  hare  been  ^ven  to 
them  In  pledge,  and  that  they  had  no  lnt»- 
est  In  said  stocks;  that  the  Judgments  of 
November  1.  1881.  and  May  17,  1882,  "are 
held  1^  said  defendants  B.  U  Goldstdn 
and  'n^Uiam  Goldstdn,  respeetlvdy.  In  tnnt 
for  ihelr  codef^dant  AUenberg;  and  the 
said  Goldsteins  have  not.  nor  has  either 
of  them,  any  beneficial  Interest  whatever 
therein,  and  that  all  thdr  acts  and  doings 
in  and  about  the  receipt  and  procurement  of 
sold  notes,  and  In  the  suing  thereon,  and 
obtaining  said  judgments,  were  and  are  sole- 
ly for  the  benefit  of  said  AUenberg;**  that 
at  the  time  of  the  execution  of  sold  notes, 
and  the  recovery  of  judgmmts  thereon, 
plaintiff  believed  that  the  consideration  of 
the  notes  had  been  advanced  to  him  1^  the 
payees  named,  and  that  the  suits  thereon 
were  prosecuted,  and  the  judgments  recov- 
ered, for  their  benefit  alone,  and  plaintiff  did 
not  discover  that  they  were  privy  to,  and 
partidpatlr^  In.  the  frauds  of  the  said  Al- 
lenberg,  or  were  conspiring  or  conniving  with 
him  In  covering  up  and  conconllng  his  frauds 
upon  plaintiff,  until  witbln  the  three  years 
lost  past;  "that  the  defendnnts.  conspiring 
aud  confederating  together  to  ruin  plaintiff 
in  his  business,  and  to  leave  him  utterly 
helpless  and  destitute  flnandnlly,  'n*rong- 
fully  took  possession  of  his  valuable  proper^ 
ties,  and  particularly  the  shares  of  stock  here- 
inbefore mentioned,  •  •  •  and  have 
wrongfuUy  voted  this  plaintiff's  said  Altoo- 
na stock  to  elect  and  re-elect  and  keep  them- 
selves In  office  as  dlrecton  of  said  qidck- 
silver  companj-;  that  said  defendants  have, 
as  such  directors,  wrongfuUy  voted  and  paid 
to  said  defendant  AUenberg  large  and  ex- 
orbitant sums  of  money,  the  property  of  said 
company,  and  which  should  have  been  ap- 
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I>Ued  to  the  payment  of  dlTidenda  on  the 
stock  of  said  company,  •  •  •  and  par- 
titiilarly  that  sold  defendants,  as  directors 
of  said  company,  voted  to  said  defendant 
Allenbei^,  on  the  1st  day  of  October,  1878, 
the  sum  of  twenty-four  hundred  dollars,  and 
l>aid  the  same  to  him,  under  tlie  assumed 
and  false  pret^se  that  it  was  for  services 
rendered  die  company,  other  than  those  of 
secretary;"  that  the  defendants  have  will- 
fully managed  the  Altoona  mine  so  as  to  de- 
preciate its  value,  and  cause  Its  stock  to  have 
no  market  value,  that  they  might  be  enabled 
to  purchase  the  said  shares  of  stock,  at  suctx 
threatened  sale,  at  a  merely  nominal  price; 
and  that  unless  restrained  they  will  sell 
and  dispose  of  the  same,  and  the  same  will 
be  utterly  lost  to  the  plaintiS.  And  the 
prayer  was  that  the  defendants  be  enjoined 
from  selling  or  otherwise  disposing  of  the 
said  stock,  or  any  part  thereof,  and  be  re- 
quired to  deliver  the  same  to  the  plalntiFF, 
free  and  clear  of  all  Incumbrances;  that  the 
said  Judgments  be  adjudged  satisfied  and 
paid,  or  that  the  amount  found  due  to  plain- 
tiff be  set  off  against  them;  and  that  an 
accounting  of  all  the  said  transactions  be- 
tween plaintiff  and  defendants  be  had;  and 
for  general  relief.  The  defendants  answered 
the  complaint,  denying,  specifically,  all  the 
allegations  of  fi-aud  and  conspiracy;  alleged 
ttie  loan  of  the  rarioua  sums  of  money  by 
themselves  to  the  plaintiff,  the  pledge  of 
flie  stock  to  secure  the  payment  of  the  said 
sums,  and  the  nonpayment  thereof;  and  set 
np,  and  pleaded  as  estoppels,  the  Judgmratts 
recovered  by  them  against  the  plaintiff.  The 
answar  asked  tor  an  afflrmatlTe  reUef.  The 
case  was  tiiereafter  tried,  and  the  findings 
npon  all  the  Issues  were  in  favor  of  the 
defoidants.  A  decree  was  accordln^y  en- 
tered, adjudgbig  that  the  plaintiff  was  In- 
debted to  eadi  of  the  d^radanta,  upon  the 
judgments  referred  to  In  the  compl^t  and 
answer,  in  certain  apedfled  sums  of  mtmey, 
and  that  the  defendants,  respectiTdy.  bad  a 
Ben,  for  the  payment  of  such  bldebtedness, 
OD  the  said  described  shares  of  stock  which 
were  pledged  to  them,  and  also  dissolving 
the  injunction  Issued  at  the  commmcemrait 
of  the  action,  and  directing  that  the  said 
shares  ct  stock  be  sold  by  the  sheriff  at  pub- 
lic auction.  In  the  manner  and  upon  the 
notice  provided  by  law  for  the  sale  of  per- 
sonal propnty  under  execution,  and  that 
the  net  proceeds  of  the  sales  be  paid  to  the 
d^^ndants,  so  far  as  necenary  to  pay  the 
indebtedness  due  them.  From  this  Judgment, 
and  an  ord»  desiring  his  motion  for  a  new 
trial,  plaintiff  appeals. 

1.  The  ivpellant  contends  Hiat  the  Judg- 
ment was  not  authorized— First,  because  it 
granted  to  the  defendants,  severally,  afflrm- 
atlTe relief,  when  no  such  relief  was  prayed 
for  by  them;  second,  because  the  two  fbrmer 
Judgments,  upon  which  the  relief  was 
granted,  were  barred  by  the  statute  of  llmi- 
tattons;  and,  third,  because  the  lien  upon 


the  pledged  stock  had  become  extlngul4ied 
by  lapse  oi  time.  There  was  no  error  in 
the  action  of  the  court  complained  of.  The 
case  was  one  In  equity,  and  the  court  was 
authorized  to  gi-ant  any  relief  consistent  with 
the  case  made,  and  embraced  within  the 
issues,  although  not  specifically  prayed  for. 
Code  Civil  Proa  S  580;  Glmmy  v.  Gim- 
my,  22  Cal.  633;  Scott  v.  Lumber  Co.,  67 
Cal.  75,  7  Pac.  Rep.  131;  Hurlbutt  v.  Saw 
Co.,  93  Cat  55,  28  Poc.  Rep.  795;  Pom. 
Rem.  S3  83,  580.  The  plahitlff  set  up 
the  former  Judgments  in  his  complaint,  and 
brought  the  whole  matter  before  the  court, 
for  Its  determination  as  to  their  validity. 
No  question  as  to  the  Judgments  b^ng  barred 
by  the  statute  of  limitations  was  raised  by 
the  pleading,  nor,  so  far  as  appears,  at  the 
trial.  The  court  found:  "At  the  trial  of 
this  action,  evidence  was  introduced  by  the 
respective  parties  for  the  purpose  of  de- 
termining the  amoimts  tmpald  upon  the  sev- 
eral Judgments  hereinbefore  mentioned,  and 
thd  amounts  of  the  indebtedness  of  the  plain- 
tiff thereon,  and  an  Investigation  and  ac- 
counting were  had  and  taken  of  and  concern- 
ing the  transactions  and  dealings  between 
the  plaintiff  and  the  said  defendants,  and  of 
the  moneys  received  by  the  defendants,  and 
each  of  tbem.  for  or  on.  account  of  the  plain- 
tiff; and  from  such  evidence  the  plaintiff 
has  been  shown  to  be  indebted  to  the  de- 
fendants, respective,  in  the  respective 
ftmonnts  hereinbefore  stated."  This  finding 
is  not  assailed,  and  the  evidence  referred 
to  la  not  brongfat  iq)  in  the  tnuuci^t  It 
thus  appears  that  evidence  was  Introduced 
by  both  sides  for  the  purpose  of  determining 
the  matters  referred  to  in  the  findings,  and 
that  no  objecticm  was  made  by  either  party 
to  Qie  evidence  Hut  -was  offered,  or  to  tlie 
accounting  that  was  had.  This  being  so,  the 
appellant  cannot  raise  the  objectlcm  for  the 
first  time  in  this  court,  that  the  Indebted- 
nen  was  barred  t^^  the  statute.  "Common 
tumesty  reqnires  a  debtw  to  pay  his  jlist 
debts,  If  he  be  able  to  do  so,  and  the  courts, 
when  called  upon,  always  enforce  such  pay- 
ments, if  they  can.  The  fact  that  a  debt 
is  barred  by  the  statute  of  limitations  in 
no  way  r^eflsea  the  debtor  from  his  moral 
oMigatlon  to  pay  It"  Booth  t.  Hoaklns. 
75  Cal.  276,  17  Pac.  Rep.  225.  And,  evea 
thoufi^  ilie  debt  is  barred,  the  debtor  can- 
not recover  proper^  pledged  to  secure  Its 
payment  without  first  paying  the  debt. 
Grant  T.  Bnrr.  54  Cal.  208;  Sped  v.  Spect. 
88  CaL  437,  26  Pac.  Rep.  203;  Jones,  Pledges, 
I  682;  IS  Amer.  A  Eng.  Bnc.  Law,  p.  734. 
It  follows  that,  as  the  indebtedness  was 
not  barred,  the  lien  upm  the  pledged  stocks 
had  not  become  extinguished,  and  the  court 
was  authorised  to  order  them  to  be  sold  as 
it  did. 

2.  The  appelant  contends  that  he  was  en- 
titled to  a  new  trial,  because,  In  the  ac- 
counting betyreen  the  parties,  he  should  have 
been  credited  with  his  share  of  the  |22,« 
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730.63  surplus  assets  of  the  Altoona  Quick- 
silver MlniD£  Company,  and  with  his  share 
of  the  $2,-100.  which,  as  alleged,  was  Improp- 
erly paid  to  Allenbei^.  This  cimtention  is 
baaed  upon  the  theory  Uiat  the  defendants, 
In  the  exei-cise  of  ordinary  care  as  directors 
of  the  company,  ought  to  have  declared  a 
dividend  of  the  surplus  assets,  Including  the 
92,400,  and  to  have  credited  appellant's  share 
thereof  on  his  indebtedness;  and  in  support 
of  the  contention  the  rule  la  Invtdrad  that 
**that  whiidi  on^t  to  have  been  done  is 
to  be  regarded  as  done  In  faror  of  him  to 
whom,  and  against  him  from  whom  per- 
formance la  due."  avU  Code,  f  S529.  As 
to  the  payment  of  the  $2,4)0,  the  court  fbnnd 
that  Hiia  dtfoidanta,  as  directors,  had  not 
"voted  to  or  paid  the  defmdant  Allenberg 
any  sum  of  money  to  which  he  was  not  en- 
titled, or  which  aboold  have  bera  ap- 
plied to  the  payment  of  dividends  on  the 
stock  of  said  company;"  and  the  <Hily  spec- 
Ifloatton  of  the  Insufficiency  of  the  evidence 
to  Justify  the  findingB  is  that  It  appears 
from  the  evidence  that  said  B.  L.  Goldstetu 
and  Charles  Allenb^g,  as  directors  of  said 
company,  voted  the  sum  of  92,400,  against 
the  protest  ot  Mr.  Zellerbach,  out  of  funds 
which  should  have  been  applied  to  the  divi- 
dends of  said  corporation,  and  to  the  credit 
of  said  ZellertMCh.  It  appears  from  the 
Statement  that  It  was  diown  at  the  trial 
"that  Allenberg  had  rendered  various  serv- 
ices, othw  than  those  required  of  him  as 
secretary,  and  had  rec^ved  the  sum  of 
$2,400  therefor,"  and  that  the  paymoit  of 
this  sum  was  authorized  by  a  resolutiou 
passed  by  the  board  of  dlrectrnv  of  the  com- 
pany. The  only  evidence  broui^t  up  In  the 
record  to  show  that  the  allowance  and  pay- 
ment were  Improper  Is  that  of  Mr.  Zeller- 
bach, In  which  he  stated  "that  to  1879  the 
trustees  of  the  Altoona  Qulckdlver  Mining 
Company  voted  AUonberg  a  compensation  of 
$2,400  for  services  outside  of  his  secretary's 
work,  against  which  he  (Zellerbach)  protest- 
ed as  strongly  as  he  could."  It  was  proper, 
if  Allenberg  performed  extra  services,  that 
he  be  paid  a  reasonable  and  just  compensa- 
tion therefor;  and  that  be  did  perform  such 
services,  and  received  only  a  reasonable  com- 
pensation for  them,  must  be  assumed,  in 
view  of  the  action  of  the  iKMird.  Of  course, 
he  could  not,  ss  a  member  of  the  board, 
himself  take  part  in  passing  tbe  resolution 
to  pay  him  the  money,  and  It  does  not  ap- 
pear that  he,  or  even  E.  L.  Goldstein,  did 
take  any  part  in.  passing  IL  There  were 
five  directors,  and,  in  the  absence  of  any- 
thing to  the  contraty,  it  will  be  presumed 
that  the  resolution  was  authorized,  and  was 
properly  passed. 

As  to  the  claim  that  the  defendants  ought 
to  have  declared  a  dividend,  and  should  be 
required  to  account  for  the  money,  in  this 
action,  as  If  one  had  actually  been  declared, 
it  is  enough  to  say  that  no  such  claim  wajs 
set  up  to  the  complaint,  or,  so  far  as  ap- 


pears, mi^e  at  tlie  trial.  Bat.  however  tibia 
may  be,  the  rule  as  to  dedariiv  dlvldenda 
is  "that  the  apportionmento  of  ^e  net  earn- 
ings to  the  payment  of  cash  dlvldenda  ♦  •  • 
Is  largely  one  of  policy,  intrusted  to  the 
discretion  of  the  directors,  which,  when 
honestly  and  totelligently  exercised,  will 
not  be  lightly  overruled."  Mining  Co.  v. 
Pierce,  90  Cal.  131.  27  Pac  R^.  44.  Here 
the  court  found,  in  efifect,  that  the  defend- 
ants had  honestly  and  intelligently  managed 
the  affairs  of  the  Altoona  Company,  and  had 
not  misappropriated  any  of  its  moneys,  and 
tiie  evidence  was  amply  sufficient  to  Justify 
the  findings.  It  appeared  that  when  wwk 
in  the  mine  was  practically  suspended,  to 
1880,  there  was  still  valuable  rock  to  tbe 
mine,  bnt  that  n  considerable  expenditore 
of  money  was  necessary  before  It  could  be 
pro*"*" My  worked.  According  to  Mr.  Ly tie's 
testimony,  an  outlay  of  $15,000  was  neces- 
sary. He  said:  "It  should  be  worked  with 
a  furnace.  A  good  furnace  could  be  put 
up  for  $15,000,  that  would  work  ten  tons 
a  day,  with  a  return  of  about  600  pounds 
of  quicksilver  per  day."  Mr.  Allenberg  tes- 
tlfleH  "that  it  would  require  at  least  $50,000 
to  open  up  the  mine  at  a  lower  level,  and 
equip  it  for  good  work."  And  the  plaln- 
titf,  while  giving  his  testimony,  was  asked 
If  he  complained  of  them  for  not  spending 
the  money  in  the  further  development  of 
the  mine,  and  said:  didn't  want  them  to 
manage  anything.  I  wanted  them  to  give 
it  up.  I  wanted  to  work  tlie  mine  myself. 
I  didn't  want  them  to  do  anything  but  give 
up  the  projierty."  Now,  Inasmuch  as  the 
plaintiff.  In  his  complaint,  denied  that  he 
had  pledged  his  stock  to  the  defendants, 
and  was  questioning  their  right  to  hold  the 
stock  In  any  capacity,  and  was  attacking 
every  act  of  theirs  with  reference  to  the 
mine,  it  would  seem  to  have  been  simple 
prudence  on  their  part  to  suspend  any  fur- 
ther operations,  and  to  hold  these  assets 
in  their  hands  until  their  rights  should  be 
determined,  and  the  litigation  ended,  for. 
If,  as  claimed  by  plaintiff,  the  stock  had 
not  been  pledged  to  them,  they  would  have 
had  no  right  to  pay  themselves  any  divi- 
dends out  of  the  assets.  Undar  these  cir- 
cumstances It  must  be  held  that  the  defend- 
ants, OB  directors  of  the  corporation, 
exercised  their  discretion  honestly  and  in- 
telligently, in  not  declaring  any  dividends, 
and  that  tliey  cannot  t>e  called  upon  to  ac- 
count for  the  money  in  this  action. 

3.  The  appellant  further  contends  that 
the  court  erred  In  admitting  In  evidence, 
over  his  objection,  certain  letters  written 
by  William  Goldsteto  to  Allenberg,  and  also 
In  admitting  proof  of  the  contents  of  certain 
letters  written  by  Allenberg  to  Goldsteto. 
It  appears  that  Allenberg  was  called  by 
the  plaintiff  as  a  witness,  and  was  asked  If 
he  had  any  letters  from  William  Goldstein. 
He  answered  that  he  might  have,  and  was 
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tbtai  asked  to  prodace  them  upon  a  succeed- 
ing day.  Upon  audi  succeeding  day  the 
witness,  still  being  under  esaminatlon  by  the 
plaintiff,  was  asked  to  produce  any  letters 
from  William  Goldstein,  which  he  had,  re- 
lating to  the  matters  about  which  he  had 
been  testifying;  and  thereupon  he  produced 
a  letter  dated  May  8,  1874.  and  was  asked  to 
reed  a  portion  thereof,  which  he  did.  The 
witness  thereupon  gave  to  counBel  for  plain- 
tiff another  letter,  purporting  to  have  hoen 
written  by  William  Goldstein  under  date  of 
July  31,  1874,  and  plalnttCTs  counsel  then 
stated:  "I  do  not  wish  that  letter  at  pres- 
ent Ton  con  put  In  any  letters  you  want 
to,  and  fflchlblt  them."  Subsequently,  upon 
cross-exaihinatlon  of  the  witness,  defend- 
ants* counsel  offered  to  read  In  evidence 
the  letter  of  July  81st,  and  plaintiff's  coun- 
sel objected  that  It  was  Incompetent,  for 
the  reason  that  It  was  correspondence  be- 
tween two  parties  defendant  Defendants* 
connsel  stated  that  they  did  not  offer  the 
letters  as  evidence  to  bind  Mr.  Zellerbach, 
but  to  disprove  the  allegations  of  fraud; 
and  thereupon  the  letter  was  admitted,  and 
an  exception  reserved.  Defendants*  coun- 
sel were  afterwards  permitted,  over  a  like 
objection  and  exception,  to  read  other  let- 
ters written  by  the  said  Goldstein  to  Allen- 
berg  and  dated,  respectively,  November  26, 
1874,  May  14,  1875,  July  80,  1875.  Novem- 
ber, 1875,  January  28,  1876,  and  Pebruaiy 
2,  1877.  The  letter  of  May  8,  1874,  which 
was  mviduced  and  read  at  the  request  of  the 
plaintiff,  was  an  acknowledgment  of  the 
recdpt  of  a  letter  from  Allenbe^,  contain- 
ing a  qnarteiiy  statement  of  the  amount 
ot  money  standinj;  to  the  credit  of  Goldstein 
on  April  1st  and  saying  it  was  all  rl^t. 
The  letters  objected  to  contained  ac- 
knowledgments of  the  receipts  of  subse- 
quent similar  statements,  and  some  of  them 
spoke  of  the  writer's  fnmily  and  financial 
affairs,  and  of  his  Investments  and  losses. 
It  is  urged  that  some  of  these  letters 
were  written  after  the  notes  were  given  for 
the  money  claimed  to  have  been  misappro- 
priated, and  were  not  a  part  of  the  res 
gestae,  and  therefore  not  admissible.  But  It 
appears  that  all  but  two  of  the  letters  were 
written  before  the  notes  were  given,  and  the 
last  two  were  written  before  the  Altoona 
stock  was  pledged  to  secure  thp  notes.  It 
also  appears  that  the  transaction  complained 
of  commenced  prior  to  1874,  when,  as  al- 
leged, AUenberg  began  to  abstract  and  em- 
bezzle the  plaintiff's  money,  and  It  contin- 
ued until  1879,  when  he  and  Wa  coKronsplra- 
tora-advertised,  and  were  about  to  sell,  the 
plaintiff's  stock.  It  was  therefore,  accord- 
ing to  the  plaintiff's  theory,  a  continuing 
transaction  of  robbery  and  fraud  from  the 
beginning  to  the  end.  Under  these  circum- 
stances, any  communications  from  one  al- 
leged conspirator  to  the  other,  made  while 
the  conspiracy  was  In  progress,  and  relat- 


ing to  Its  8ubject>matter,  were  part  of  the 
res  gestae,  and  admissible.  The  court  did 
not  err,  therefore.  In  admitting  In  evidence 
the  letters  objected  to.  Code  Civil  Proc 
8  1850;  1  Greenl.  Ev.  |  108;  Mining  Co.  v. 
Park,  14  Blatchf.  412;  Beaver  v.  Taylor,  1 
Wall.  642;  Lund  v.  I^ngsborough,  9  Gush. 
41;  Alien  v.  Duncan.  11  Pick.  308. 

Nor  did  the  court  err  in  admitting  evi- 
dence of  the  contents  of  the  letters  written 
by  AUenberg  to  Goldstein.  It  was  shown 
by  the  witness  that  the  letters  had  been 
mailed  by  him  directed  to  Wtlltam  Gold- 
stein, at  Bremen,  In  Germany,  and  that  the 
witness  had  not  seen  them  since;  that  In 
due  course  of  mall  he  had  received  replies 
thereto;  and  that  he  had  no  copies  of  the 
letters.  Under  the  provisions  of  section 
1963  subd.  24.  Code  Civil  Proc.  there  Is  a 
presumption  that  a  letter  duly  directed  and 
mailed  was  received  In  the  regular  course 
of  the  mall;  and  a  letter  that  is  beyond 
the  territoiy  of  the  state  Is.  within  the 
meaning  of  the  statute,  'lost,'*  so  as  to  al- 
low secondary  proof  of  Its  contents.  GorQon 
V.  Searing,  8  Cal.  49;  Blnney  v.  Russell, 
109  Mass.  55;  Manning  t.  Maron^,  87  Ala. 
567,  6  South.  Rep.  343;  Burton  r.  Driggs, 
20  Wall.  134. 

It  Is  admitted  by  respondents  that  there  Is 
In  the  judsment  a  clerical  error  of  $1,000, 
and  that  the  judgment  should  be  modified 
so  as  to  correct  the  mistake.  The  cause 
Is  remanded,  with  Instructions  to  modify 
the  judgment  by  striking  out  "$21,541.86" 
and  inserting  in  lieu  thereof  "$20,541.86." 
As  so  modified,  the  judgment  will  stand 
affirmed.  Each  party  will  pay  his  own 
costs  on  appeal.  Order  denying  motion 
for  new  trial  affirmed. 

HARBISON,  J.,  being  diaquallfled,  did 
not  participate  in  the  foregoing  decision. 


(98  Cal.  648) 
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HOMICIDS— ElPBRT  WiTKBSS— C0UPSTBNCT~Evi- 
DRNCB  —  HaBMLESB  £E80R —  DtIXO  DeCLARA- 

Ttoys — What  Constitotb  —  Dkfbndant's  Dbo- 

LAHATtOHS  —  IN'STBUOTIONS  —  ExcrSABLB  HOKI- 

ciDB— Bdrdbn  of  Proof— Rbbults  of  Pbbvious 
Tkials— Sblf-Drfense. 

1.  In  a  murder  case,  a  physician  of  17 
years'  practice  tentified  tbat  he  had  had  such 
experience  as  would  Miable  Um  to  say  at  what 
distance  powder  marks  would  be  noticeable  on 
the  Besh  from  the  firing  of  a  S.  &  W.  pistol  of 
a  certain  caliber;  tbat  he  had  seen  a  great 
many  gunshot  .wonnds,  and  powder  marks  and 
powder  burns  in  connection  therewith,  and  knew, 
nf  his  own  knowledge,  the  distance  between  the 
dis<^arged  weapons  and  the  bodies  fired  on, 
Hdd,  that  It  was  not  error  to  permit  suoh  wit- 
ness to  testify,  as  an  expvt.  as  to  the  distance 
at  uhich  the  instol  carried  by  defendant  at  the 
time  of  the  homicide  would  produce  powder 
marks. 

2.  In  a  Diiirder  case,  it  appeared  that  de* 
ccaited  was  shot  in  the  al>domeo,  when  he  wore 
an  andershirt,  white  shirt,  coat,  and  vest;  and 
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no  one  claimed  there  w»e  poTrder  marks  on 
deceased's  flesh,  and  all  the  evidnice  on  the 
subject  tended  to  show  there  were  none  on  his 

Test  or  shirts.  Hrltl,  that  wliilt*  evidpiice  as  to 
the  distance  at  which  the  pistol  carried  by  de- 
femlaat  at  the  time  of  the  oomicide  would  pro- 
duce powder  marks  was  immaterial,  its  admis- 
sfon  was  harmless. 

a.  In  a  murder  case,  a  physician  testified 
that  he  informed  deceased  that  he  could  not 
recover,  and  that  deceased  used  a  variety  of 
fxpressious,  such  as:  "I  can't  stand  this." 
"It  will  kill  me."  "I  am  going  to  die."  To 
hia  brother  be  said:  "I  think  I  am  eoiag  to 
die."  To  another  phyidcian  he  said:  "I  know 
euonsh  of  anatomy  to  know  I  have  receiTod 
my  death  blow."  "I  am  badly  hurt.  I  am 
shot  in  the  bowels.  I  know  It  is  all  up." 
About  half  an  hour  thereafter  his  statement 
was  taken,  a  few  words  at  a  time,  while  he 
was  gasping  for  brciith.  HfJd.  that  such  state- 
ment was  properly  admitted  as  deceased's  dy- 
ing declarations. 

4.  Where  a  witness  testified  that  ho  saw 
deceased's  Test  when  it  was  remoTed  from  the 
body,  after  it  had  lain  in  the  grare  over  fire 
monuiB,  and  that  It  was  then  in  the  same  con- 
dition as  when  he  examined  and  brnshed  It 
jnst  after  deceased's  death,  ht!d,  that  It  was 
not  error  to  admit  the  vest  in  evidence. 

5.  It  is  not  error  to  admit  evidence  as  to 
what  defendant  said  as  to  the  shooting  immedi- 
ately after  it  occorred,  where  the  statement 
was  entirely  voluntary. 

6.  Where  a  rnurd^  case  has  been  prCTlons- 
ly  tried  three  times,  and  the  parties  atiinilate 
to  nse  the  evidence  of  one  of  defendant  s  wit- 
nesses, as  given  at  the  last  trial,  it  is  not  error 
to  exclude  a  part  of  the  evidence  of  such  wit- 
nens.  as  given  at  the  first  trial,  when  offered 
by  defendant  to  impeach  such  witness. 

7.  It  is  not  error  for  the  court  to  read  to 
the  jury  Pen.  Code.  §  1105,  which  provides  that 
on  a  tnal  for  murder,  the  homicide  by  defend- 
ant being  proved,  "the  burden  of  proving  rir- 
cninstnnces  of  mitigation,  or  that  justify  or 
excuse  it,  devolves  on  him,  unless  the  proof  on 
the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  man- 
slangbter,  or  that  defendant  was  justifiable  or 
excusablo." — where  there  are  otner  instruc- 
tions in  connection  therewith  which  fully  and 
clearly  Insist  on  the  right  of  defendant,  in 
every  step  of  the  case,  to  have  all  reasonable 
donbts  as  to  his  guilt,  or  as  to  any  fact  essen- 
tial to  show  guilt,  resolved  in  his  favor. 

8.  An  instruction  is  not  erroneous  which 
calls  the  jnry's  attention  to  the  importance  of 
having  the  laws  properly  executed,  and  of  a 
careful  consideration  of  the  evidence  and  the 
law,  so  that  they  may  reach  a  result  which  will 
be  "just  to  both  sides,  regardless  of  what  may 
be  the  ron sequences." 

9.  Where  a  murder  case  has  been  three  times 
pn*Tioi]sly  tried,  and  on  each  trial  the  jury  disa- 
greed, it  is  not  error  to  charge  the  jury  that 
they  most  in  no  sense  consider  t<uch  fact,  but 
render  a  verdict  acconling  to  the  evidence  in 
the  case,  and  consider  no  other  matters  except 
the  evidence  and  the  instructions  of  the  oonrt. 

10.  Where  the  court  fairly  presents  to  the 
jury  the  right  of  defendant,  ns  a  r»'asonable 
man,  under  the  circumMtaiices,  to  act  ou  ap- 
pearances, it  is  not  error  to  refuse  to  give  a 
correct  instruction  asked  by  defendant  on  the 
same  8nbje<-t. 

11,  An  instruction  which  is  not  warranted 
hy  the  evidence  is  properly  refused, 

l:!.  It  is  not  WTor  to  refuse  an  instruction 
which  unglea  out,  and  gives  prominence  to, 
certain  portions  of  the  evidence. 

Department  1.  Appeal  fi-f>m  superior 
court,  Monterey  conuly;  N.  A.  Dom,  .ludge. 

Charles  W.  Hnwes  w:is  convicted  of 
murder  in  Uie  secoud  degree,  and  appeals. 
Affirmed. 


The  liiatnictlons  asked  by  defendant,  and 
refused,  referred  to  In  the  opinion,  are  'as 
follows:  "The  court  instructs  you  that  If, 
while  the  defendant  bad  bis  luinds  In  his 
overcoat  pocket,  the  deceased  made  a  violent 
assault  upon  hlin,  he  was  Justlfitxl  In  defend- 
ing himself,  and  it  Is  not  necessary  that  the 
defendant  shoidd  show  that  some  danger  to 
him,  of  loss  of  life,  or  danger  of  some  great 
bodily  harm,  than  about  to  be  done  him, 
actually  existed,  for  actual,  real,  and  Im- 
minent danger,  to  bis  compr^enalon,  as  a 
reaaonaUe  man,  is  sufQclent;  and  if,  In  de- 
feuding  himself  In  his  siruggle  with  the  de- 
ceased, the  pistol  was  discharged  there,  In- 
flicting a  mortal  wound,  th^  the  defendant 
is  not  responsible,  and  your  verdict  most 
be  not  guilty."  "The  court  further  Instructs 
you  that  It  Is  a  rule  of  law  in  this  state 
that  evidence  willfully  suppressed  would  be 
adverse  to  the  party  suppressing  It  if  pro- 
duced; so,  In  this  case,  if  you  find  from  the 
evidence  that  the  prosecution  have  willfully 
suppressed  portions  of  tbe  clothing  worn  by 
the  deceased  at  the  time  tbe  fatal  shot  was 
fired,  or  any  other  fact  or  dreumstance  that 
would  tend  to  throw  light  upon  the  case 
now  In  ocHislderatlon,  you  may  presume  that 
if  these  clothes  had  been  produced,  or  other 
facts,  if  there  be  any  such,  shown,  they 
would  have  shown  facts  favoraUe  to  the 
defendant,  and  adverse  to  the  prosecution." 
"(15)  The  court  further  Instructs  you  that  In 
this  case  the  nature  and  essence  of  the  crime 
are  made  by  law  to  defend  upon  the  peculiar 
state  and  condition  of  the  defendant's  mind 
at  the  time,  and  with  rtference  to  the  act 
doii&  To  oonstltato  the  crime  of  miirdw, 
with  which  the  defendant  Is  cfaaiged.  he 
must  have  fired  the  &tal  shot  with  the  In- 
tention of  then  and  there  killing  E.  W. 
Wagner,  after  delilteratlon,  premeditation, 
and  aforethought,  actuated  thereto  by  his 
malice.  Therefore,  you  should  consider 
whether*  his  mind  was  in  a  condititm  of  self- 
possession  favorable  to  the  fonuation  of  a 
fixed  purpose  with  d^beratJon  and  pre* 
meditation;  and  In  so  doing  It  is  proper  that 
you  should  take  Into  consideration  all  Uie 
facts  shown  In  evidence,  which  might  throw 
any  light  on  Qie  def^dant's  mental  condi- 
tion at  the  time.  Evidence  has  been  intro- 
dacGd  tending  to  show  that  for  a  long  time 
prior  to  the  homicide  the  defendant  had 
been  addicted  to  the  exces^ve  use  of  mor- 
phine, and  tliat  at  that  time  he  had  been 
for  a  considerable  time  derived  of  the 
drug.  The  defendant  has  also  Introduced 
evidence  tending  to  show  the  effects  that 
such  deprivation  worked  on  his  mind.  In 
arriving  at  your  verdict,  It  Is  necessary  to 
consider  \rtiether,  under  these  conditions,  (U 
you  find  that  these  conditions  existed,)  the 
defendant's  mind  was  in  a  sufficient  state 
of  tranquillity  to  enable  him  to  commit  the 
crime  charged,  or  any  lesser  crime  Included 
in  the  Information." 

S.  F.  GeU,  W.  A.  Kearney,  and  John  J. 
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Wyatt,  for  appellant  Wm.  H.  B.  Hart. 
Atty.  GoL,  for  the  Peoi^e. 

PATERSON,  J.  The  defendant  was  con- 
victed of  the  crime  of  murder  of  the  second 
degree,  and  was  sentenced  to  serve  a  term 
of  50  years  In  the  state  prison. 

The  first  point  made  by  counsel  for  ap- 
pellant Is  that  the  court  below  erred  Lu 
allowing  Dr.  Wright,  one  of  the  witnesses 
on  behalf  of  the  prosecution,  to  t^tify  as  an 
expert  with  respect  to  the  distance  at  which 
the  pistol  carried  by  the  defendiint  at  the 
time  of  the  homicide  would  produce  powder 
marks  on  the  skin.  It  Is  claimed  that  he 
was  not  shown  to  be  an  expert  The  doctor 
testified  that  he  had  been  a  physician  and 
surgeon  for  about  17  years,  and  had  had 
sach  experience  as  would  ^able  him  to  say 
at  what  distance  powder  marks  would  be 
noticeable  on  the  flesh  from  the  firing  of  a 
pistol  of  38-caliber  Smith  &  Wesson;  that 
he  had  seen  a  great  many  gunshot  wotmds, 
and  powder  marks  and  powder  bums  in  con- 
nection therewith,  and  knew,  of  his  own 
knowledge,  the  distance  between  the  discharg- 
ed weapons  and  the  bodies  fired  upon.  Upon 
this  showing,  we  cannot  say  that  the  court 
erred  In  allowing  the  witness  to  speak.  If 
the  defendant  desired  to  test  the  knowledge 
of  the  witness,  and  the  correctness  of  his 
statement  as  to  his  ability  to  give  an  opin- 
ion, he  ought  to  have  cross-examined  him 
before  he  was  called  upon  to  express  such 
opinion.  We  entertain  no  doubt  that  the 
subject  was  a  proper  one  for  expert  testl- 
mcny,  and  cannot  be  classed  with  such  mat- 
ters as  were  discussed  In  People  t.  Smith, 
S3  GoL  445,  29  Pac.  Kep.  64.  In  People  t. 
Lemperle.  94  Gal.  45,  29  Pac.  Bep.  709.  the 
witness  was  not  shown  to  be  en  expert 

It  is  claimed  that  the  evidence  was  Im- 
material, because  the  eTidcnco  shows,  with- 
out cmiflict,  that  at  the  time  the.  deceased 
receired  the  wound  he  wore  an  nndnshirt, 
a  white  shirt  and  a  coat  and  Test  while  the 
statement  of  the  witness  "platn^  presujv 
poses  that  ttie  powder  was  not  Intenupted 
between  the  muziite  ot  the  i^tol  and  the 
abdomen  of  the  deceased."  In  this  we 
agree  with  connseL  It  was  certainly  a  waste 
of  time  to  prove  at  what  distance  the  pistol 
with  which  the  wound  was  made  would 
cause  powder  marks  upon  bare  flesh,  be- 
eause  tlie  evidence,  as  stated  above,  shows 
that  between  the  pistol  and  the  flesh  of  flie 
deceased,  at  the  time  the  shot  was  fired, 
there  were  several  thicknesses  of  cloth. 
But  as  stated  by  counsel  in  his  brief,  "it  Is 
too  plain  a  proposition  to  require  argument 
that  any  powder  escaping  from  the  pistol 
would  have  lodged  In  the  vest  of  the  d^ 
ceased,  and  that  the  skin  over  the  abdomen 
would  have  been  left  unmarked,"  and  we 
are  unable  to  see  how  the  Jury  could  have 
been  misled  by  the  testimony.  The  jury 
knew  that  no  one  claimed  there  were  pow- 
der maiiu  upon  the  flesh  of  the  deceased. 


and  all  the  evidence  there  la  upon  the  sub- 
ject tends  to  show  that  there  were  none 
upon  the  vest  or  shirts. 

Appclliint  contends  that  the  court  erred 
In  admitting  In  evidence  the  dying  declara- 
-tion  of  the  deceased.  It  Is  sold  that  no  suf- 
ficient predicate  had  been  laid  for  Its  Inti-o- 
ductlon.  Dr.  Wright  testified  tliat  he  had 
a  conversation  with  Wagner,  the  decea.sed, 
and  Informed  him  that  the  wound  was  fatal; 
that  in  speaking  of  the  character  of  the 
wcund  the  deceased  used  a  variety  of  ex- 
pressions. At  one  time  he  said,  "I  can't 
str.nd  this."  He  said  to  the  doctor,  "Can  I 
get  well?"  The  doctor  said,  "No,  Mr. 
Wagner,  you  can't  You  cannot  recover." 
Very  shortly  after  that  he  said:  "I  can't 
stand  this.  It  will  kill  me.  I  am  going  to 
die,"— and  a  number  of  expressions  of  that 
Import  He  sold  to  his  brother,  just  before 
the  statement  was  made,  "Julius,  I  think  I 
am  going  to  die."  About  a  half  an  hour  be- 
fore the  dying  declaration  was  made,  he 
said  to  Dr.  Smith:  "Doctor,  I  know  enough 
of  anatomy  to  know  I  have  received  my 
death  blow."  The  doctor  said  he  hoped  not 
Wagner  said,  "Oh,  I  am  badly  hurt  I  am 
shot  In  the  bowels.  I  know  it  is  all  up." 
His  8tat^»it  was  tak«i,  three  or  four 
words  at  a  time,  while  he  was  gasping  for 
breath.  We  think  this  testimony  shows  that 
the  declaration  was  made  under  a  sense  of 
hupending  death,  and  there  Is  nothing  to 
show  a  revival,  or  subsequent  hope  of  re- 
covety. 

It  is  claimed  that  the  court  orannfltted 
error  In  admitting  In  evldoioe  the  vest  tak- 
en trom  Wagner's  body  after  tiie  same  hod 
labi  in  the  grave  for  over  Ave  months;  but 
Mr.  Moore,  the  druggist  testlfled  that  he 
saw  the  vest  at  the  gravegrard  when  it  was 
tokoi  off  the  body,  and  it  was  then  In  the 
same  condition  as  when  be  had  examined  It 
and  brushed  It  just  otter  the  death  of  Wag- 
ner. The  credlUlity  of  this  witnesi,  and 
the  qnestifflk  whether  the  appearance  of 
powder  marks  had  been  destroyed  by  lapse 
of  time,  and  other  clroumstonces,  were  mat- 
terB  for  the  jury  to  determine. 

We  do  not  think  the  court  ened  In  al- 
lowing the  witness  Bradford  to  testify  as  to 
what  the  defendant  said  with  referraioe  to 
Oie  shooting  Immediately  aft»  it  occurred. 
The  statement  by  the  defendant  that  Wag- 
ner "did  It  himself,"  appears  to  have  been 
entlr^  voluntary,  and  Is  consistent  with 
the  deffenae  set  up  at  the  triaL 

The  coiu-t  did  not  err  In  reusing  to  allow 
the  witnesses  Merritt  and  Wyatt  to  state 
what  Davis  had  told  them  in  Coy's  saloon. 
An  attempt  was  made  by  the  defendant  to 
Impeach  his  own  witness,  Davis,  by  evi- 
dence produced  at  the  first  trial,  but.  judg- 
ing from  the  language  of  the  court  the  peo- 
ple and  the  defendant  had  stipulated  to  use 
only  the  testimony  of  Davis  as  taken  at  the 
last  trial. 

The  court  read  to  the  jury  section  UOS 
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of  the  Penal  Code,^  and  It  Is  claimed  that  In 
doing  so  the  court  erred.  People  v.  Bush- 
ton,  SO  Cal.  160,  22  Pec.  Rep.  127,  549,  Is  the 
basis  of  this  contention.  We  do  not  think 
the  contenlion  Is  sound,  because  coupled 
^^ith  this  Instruction  were  others  which 
fully  and  clearly  insisted  npon  the  right  of 
the  defendant  to  have,  In  every  step  of  the 
case,  all  reasonable  doubts  as  to  his  guilt, 
or  as  to  any  fact  essential  to  Bhow  gnflt,  re- 
solved in  his  favor. 

We  do  not  find  any  error  In  the  Instruction 
of  the  court,  admonishing  the  Jury  as  to 
their  duties.  It  simply  called  their  attention 
to  the  importance  to  the  public  of  having 
the  laws  properly  executed,  and  the  impor- 
tance as  well  to  the  defendant  of  a  careful 
and  a  dispassionate  consideratlcxi  of  the  evi- 
dence and  the  law,  so  that  they  might  reach 
a  result  which  would  be  '"Just  to  both  sides, 
regardless  of  what  may  be  the  consequences." 
We  see  nothing  in  any  portion  of  the  charge 
which  indicates  hostility  on  the  part  of  the 
court  towards  the  defendant 

It  was  shown  In  the  course  of  the  trial 
that  the  case  had  been  previously  tried  three 
times,  the  jury  having  disagreed  in  each  In- 
stance. The  court  Instructed  the  Jury  as 
follows:  "Something  has  been  said  about 
the  anrnber  of  trials  there  has  been  In  this 
ease.  Tou  mast  In  no  sense  consider  that 
tact  Ton  an  sworn  to  try  this  cas^  and 
a  trae  verdict  raider,  according  to  the  evl- 
doice  yon  bare  heard  In  the  case,  and  yon 
wUI  oonidder  no  other  matters  In  your  de- 
UberationB  except  the  erldnice  and  tbe  In- 
structions of  the  eoort  There  Is  no  limit 
to  the  nmnber  of  times  a  case  may  be  tried. 
When  trials  do  not  resnlt  In  a  verdict  a  case 
may  be  tried  until  a  ver^ct  Is  obtained." 
It  Is  said  that  the  jury  had  as  much  rl^t  to 
consider  the  fiict  that  the  case  had  been  tried 
several  times  wiUiout  a  venUct  as  any  other 
tact  in  evlaenee  before  them.  We  cannot 
assent  to  this  proposition.  It  did  not  con- 
aetn  tbe  Joiy,  in  determining  ttie  gollt  or  in- 
nocence of  the  defendant  -what  other  Juries 
had  ttaoogbt  at  the  evidoiee  befbre  them, 
the  Jury  engaged  in  trying  a  case  have  no 
more  right  to  receive  or  ctmslder  Hie  opin- 
ions of  other  Juries  than  tliey  have  the  d^n- 
Ions  of  any  other  person,  and,  besides  this, 
the  disagretunrait  of  former  Juries  may  not 
have  been  due  to  a  difference  of  opinion  as 
to  the  guilt  or  Innocence  of  the  defendant, 
but  to  a  dlnerence  of  opinion  as  to  the  de- 
gree of  the  crime  which  he  has  committed. 

The  court  tiid  not  err  in  refusing  to  give 
Instructions  set  forth  in  the  brief.  The  right 
yt  the  d^«idant,  as  a  reasonable  man, 
jnder  the  circumstances,  to  act  upon  ap- 

'Pen.  Code,  S  1105.  provides  as  follows:  "Up- 
on a  trial  for  murder,  the  commisisoQ  of  tne 
.homicide  by  the  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitisation, 
or  that  justify  or  excuse  it.  devolves  upon  him, 
unless  the  proof  on  the  part  of  the  pT-o»[>cution 
tends  to  show  that  the  crime  committed  only 
amonnts  to  manntaughter,  or  that  the  defend- 
ant was  Justifiable  or  excusable." 


pearances,  was  fairly  presented  to  the  Jury, 
rhe  Instruction  asiced  with  respect  to  the 
snppresBlOTi  of  evidence  was  entirely  unwar- 
ranted by  the  testimony  In  the  case.  It  was 
not  claimed  by  any  one  that  the  bullet 
pierced  the  ooat  of  the  deceased.  The  flf- 
teehth  Instruction  refused  was  not  ■  war- 
ranted by  the  evidence,  and  was  obJecdMi- 
afble  because  It  singled' out,  and  gave  prom- 
inence to,  certain  portlcms  of  the  evidence. 
The  charge*  as  a  whole,  Is  full  and  fair. 
Other  poinib  are  made,  which,  in  our  opin- 
ion, do  not  require  special  consideration. 
Judgment  and  order  affirmed. 

Weooncor:  OABOtTFTB,  J.;  HABRI80N» 

J. 


(M  Cal.  SSO 
IX)WBNBEBa  V.  QBBEXBBAmf  et  sL 
(No.  14,431.) 
(Supreme  Comrt  of  GaUfomla.  July  31.  1888.) 

ExBotmoM— Pkopkbtt  Bumkot  to  Lbvt— '■Ssa**- 
IV  Stock  Boaxd. 
A  "seat"  in  the  San  Frandseo  Stodc  & 
Exchange  Board,  which  is  a  voluntary  associa- 
tion, without  capital  stock  or  shares,  and  mem- 
bmhip  of  which  can  only  be  secured,  aada  its 
ooastitution  and  by-laws,  by  a  vote  of  the 
members,  is  not  subject  to  levy  and  sale  un- 
der execution,  and  a  purchaser  at  such  ule  a(^' 
quires  no  title  to  such  seat. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  P. 
Hoge,  Judge. 

Action  by  William  Loweuberg  against 
Jacob  Greenebaum,  the  San  Francesco  Stock 
&  Exchange  Board,  and  the  Company  of  As- 
sociated Stockbrokers,  to  quiet  the  title  of 
plaintiff  to  a  seat  in  such  board,  and  rl^ts 
appurtenant  thereto;  for  the  appointment  of 
a  receiver;  and  for  an  Injunction,  etc.  Front 
a  Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal  He- 
versed. 

John  K.  Jarboe,  W.  S.  Qoodfellow.  and  Bd-. 
ward  K.  Tayl(»>,  for  appellants.  WaL.J. 

Tuska,  for  resi>oadent 

McFARLAND,  J.  Jud^rmoit  went  In  the 
court  below  for  plaintiff  and  defendants  ap- 
peal from  the  Judgment,  and  from  an  order 
denying  a  new  trial.  In  January,  1888,  Simon 
Kiillman  et  ah  recovered  a  money  Judgment- 
for  several  thousand  dollars  Against  the  de- 
fendant In  the  present  action,  Jacob  Gre^e- 
baum,  and  on  September  23,  1880,  an  or- 
dinary writ  of  execution  was  Issued  on  said 
judgDient.  The  ^eriff  undertook,  under  said 
writ,  to  levy  upon  and  sell,  as  personal  pnq}- 
orty,  the  seat  of  said  Greenebaum  In  an  a>- 
soclation  known  as  the  "San  Frandsoo  Stock 
&  Exchange  Board."  He  endeavored  to  aiv 
complish  this  in  the  following  manner:  He 
delivered  to  the  president  and  secretary  of 
said  assodaticH)  a  copy  of  th^  said  execution, 
"togetlier  with  a  notice  that  all  moneys, 
credits,  and  effects  of  the  defendant  Jacob 
Greenebaum  in  the  possesaUxt  or  under  tlie 
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ooDtroI  of  the  said  San  Frandsoo  Stock  & 
Kxobange  Board,  together  with  the  Beat, 
Interests,  and  shores  of  the  defendant  Jacob 
Greenebaum  in  and  to  the  San  Francisco 
Stock  &  Exchange  Board,  were  leried  upon 
by  virtue  of  said  writ"  He  then  advertised 
the  said  seat.  Interest,  eta,  tor  sale,  for  a 
period  of  six  days;  and  on  October  16,  1889; 
he  sold  the  same  to  William  I^owenberg,  the 
plalntiEf  herein,  he  being  the  highest  bidder. 
On  the  same  day  the  ^erlff  gave  to  plaintlfr 
a  certificate  of  sale,  wUch,  after  reciting  the 
above  facts,  certifies  that  the  sheriff  had  sold 
to  plaintUI  "all  the  right,  title,  and  tntereat 
of  Jacob  Greenebaum,  one  of  the  defendants, 
in  and  to  the  San  Franc^o  Stodt  &  Ex- 
change Board,  and  the  seat,  interest,  and 
shares  of  the  said  Jacob  Greenebaum  in  the 
San  Francisco  Stock  &  Exchange  Board." 
On  said  October  16th  the  plahitlff  herehi 
served  notice,  directed  to  said  stock  board, 
upon  its  president,  which,  after  reciting  said 
sale,  demanded  "to  be  admitted  to  the  en- 
joyment and  participation  <MC  all  the  rl^ts, 
privileges,  and  interests  heretofore  enjoyed 
by  tile  said  Jacob  Greenebaum  in  your  board, 
and  hi  the  property  thereof,"  and  that  an  ac- 
counting be  had,  eta  The  board  paid  no 
attoQtion  to  the  demand;  and  said  Greene- 
baum has  ever  since  continued  to  occupy  his 
seat,  with  all  its  rights  and  privileges.  In 
said  board.  Afterwards,  on  March  12,  1890, 
plaintiff  brought  this  present  action  against 
said  Greenebaum,  making  the  said  stock 
board,  and  also  a  corporation  called  the 
"Company  at  Associated  SiouKhndiers,"  par* 
ties  defmdant  The  purpose  of  the  actt<Hi 
is  to  have  pbdntUTB  title  to  sold  seat,  and 
ri^tii  f^ipurtenant  tliereto,  quieted,  a  recelv- 
ev  appointed,  an  )nJunoti<Hi  issued,  eta 

Plaintiff  rests  his  title  wholly  upon  said 
aaaerted  levy  and  sale  said  Bberlff  under 
said  writ  of  exeoatlon,  as  aforesaid.  But  we 
do  luit  think  that  1^  said  dmUTs  sale  the 
sold  seat  of  said  Oreenebaom  In  said  sto€k 
Ixwrd,  or  any  rii^ta  dc^caident  thereon,  were 
couT^ed  to  plaintiff.  The  said  San  EVands- 
00  Stock  A  Bxctaonge  Board  Is  a  Ttduntaiy 
ssBodatimi,  without  cai^tal  stock  shares. 
Tb»  findings,  and  an  agreed  statement  of 
facts,  set  Axth  very  folly  its  constitution  and 
by-laws,  and  show  very  olmrly  Its  diaracter 
and  purposes. '  There  are  sto(&  boaids  In 
other  Ameri<»n  dttes  very  similar  to  the  cne 
hole  In  question,  and  th^  aU  seem  to  bare 
been  ftamed  upon  the  same  modeL  It  is 
sulUatent  to  state  here  a  few  of  the  features 
of  fh»  San  Frandsoo  Stock  ft  Bzchai^ 
Board,  as  follows:  It  Is  a  vc^untary  assoda- 
tton,  cmslstlng  ot  not  more  than  100  per- 
Kxu.  It  does  not  Itself  do  any  stock  bnal- 
aess,  but  its  purpose  is  to  afford  fadUties 
toe  Its  members  doing  sucb  businees,  each 
IndlvMually  for  hlms^.  Bach  member  has 
a  "seat"  In  the  board,  and  hia  seat  repre- 
iients,  and  Is  the  sole  baftls  of,  his  ri^ts  in 
said  board,  and  entitles  him  to  a  place  In 
the  room  provided  1^  the  association  for  the 


use  of  Its  members,  to  participate  In  its 
meetings,  and  to  th»^  transact  his  Indi- 
vidual business  as  a, stockbroker.  Occasion- 
ally the  board,  as  an  Incident  to  ite  purpose 
of  providing  a  place  for  the  meeting  of  Its 
members,  iuis  a  surplus  of  money  over  its 
expenses,  and  sometimes  divides  said  surplus 
among  its  members,  and  the  owner  of  a  seat 
Is  entitled  to  his  proportion  of  such  surplus 
when  a  dividend  is  dedared.  No  purson  can 
l>econie  a  member  of  said  association,  or  be 
entitled  to  a  seat  therein,  except  he  be 
elected  by  the  members  of  the  association 
according  to  its  constitutiou  and  by-laws, 
under  which  "ten  negative  votes  shall  ex- 
clude." Its  oonstltntlan  declares  that  no 
member  shall  have  any  Individual  right  or 
title  to  any  of  the  property  or  assets  of  the 
association  until  after  its  dissolution,  and  the 
final  winding  up  of  its  affairs  by  "Its  then 
remaining  members."  If  a  meml)er  in  good 
standing  desires  to  retire,  he  cannot  dispose 
of  ills  seat,  except  to  a  person  whom  the 
association  slutli  elect  to  become  a  member; 
and  at  no  time  since  the  organization  of  the 
association  has  any  member  been  authorized 
to  sell  his  seat,  "upon  any  terms  whatever, 
except  to  such  person  as  shall  have  been 
personally  elected  to  membership  In  said 
association  by  the  remaining  members  there- 
of." There  are  many  other  features  of  the 
association,  not  necessary  to  l>e  here  spcdally 
mentioned.  The  foregoing  gives  a  clear  no- 
tion of  its  general  character.  The  plaintiff 
was  never  elected  a  meml>er,  and  tiie  associa- 
tion hns  always  refused  to  recognize  him  In 
any  way.  The  defendant  tireimebaum  re- 
mains in  possession  of  the  said  seat,  and  Is 
recognized  as  the  lawful  occupant  thereof  by 
the  assodatlim.  An  attempted  vtfluntary  sale 
of  the  seat  1^  Greenebaum  to  Lowenbeis,  the 
lattw  not  baTlng  been  deoted  a  member  of 
tile  board,  and  the  association  not'  havli^ 
oonsented  to  the  sale,  woukl  not  have  trans- 
ferred the  tlfle  to  tiie  seat,  or  to  any  of  its 
Inddenta;  and  It  Is  difficult  to  see  how  a 
idmple  sale  under  execution  transferred  scHue- 
thlng  whlcb  the  Judgment  diebtor  htans^ 
oottld  not  have  transferred.  Freem.  Ex'ns,  1 
112,  snd  cases  there  dted.  Horeover,  a 
creditor  cannot  hare  property  of  a  debttv 
applied  to  the  satlafoctlon  of  a  debt  exoept 
In  the  way  i^rorlded  1^  law;  and  there  Is 
no  way  provided  by  law  by  whkdi  snch  an 
Intangllde  tiling  as  a  seat  In  the  stock  board 
above  desolbed— tiiat  Is,  a  perscmal  privilege 
(tf  bdi^  and  remaining  a  memba  of  a  Tolnn* 
tary  assodaticni,  with  the  assent  of  flie  as- 
sociates—can  be  levied  vpm  and  sold  under 
execution.  Sectton  68S  of  ttie  Oode  of  CMl 
Froeednre  provides  that  property  may  be 
levied  upon  under  a  writ  oi  execution  "in 
like  manner  as  upon  writs  of  atta<dunait;" 
and  secticm  5^  provides  what  property  may 
be  takoi  Ml  a  writ  of  attacbmoit,  and  In 
wliat  manner  various  kinds  of  property  may 
be  so  taken.  But  there  Is  not  in  any  mb6i- 
vision  of  section  642  a  method  provided  for 
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attaching  such  &  thing  as  this  seat  In  a  stock 
board.  In  Bank  t.  Robinson,  57  Gal-  523, 
this  court  expressly  held  that  a  patent  right 
Is  not  tangible  property,  which  is  the  subject 
of  seizure  and  sale  on  execution;  and  a  seat 
In  tlie  stock  board  Is  certain^  not  more 
tangible  than  a  patoit  rij^t,  for  the  latter 
can  at  least  be  sold  and  tran^erred  by  Its 
owner  at  his  own  will,  while  the  former  can- 
not. The  only  cose  directly  In  point,  <^ted 
counsel  oa  tither  ^e,  la  that  at  Panooast 
T.  Gowen,  93  Pa.  8t  71.  There  a  seat  In 
a  stock  board  similar  to  the  me  in  ques- 
don  here  hod  been  le^ed  upcm  under  exeru- 
tlon,  and  the  court  say:  "A  seat  in  a  board 
of  brokers  Is  not  property  subject  to  execu- 
tion In  any  form.  It  Is  a  mere  personal 
privilege,  perimps  more  accurately  a  license 
to  buy  and  sell  at  tlie  meetings  of  the  board. 
It  certainly  could  not  be  levied  on  and  sold 
xunier  a  fl.  fa.  The  shaUTB  vendee  would 
acquire  no  title  which  he  could  enforce." 
See,  also,  Freem.  Ex'ns,  1 110.  Whether  the 
respondent,  by  a  creditOT's  blU  In  chancery, 
or  by  proceedings  supplementary  to  execu- 
tion under  our  Code,  could  reach  appellant's 
rl^t  to  a  8«it  in  the  boanl.  Is  a  question 
not  now  before  us.  We  merely  hold  that 
respondait  did  not  acquire  title  to  that  seat, 
or  to  Its  Incidents  or  appurtenances,  by  vir- 
tue of  the  execution  sale  hereinbefore  men- 
tioned; and  under  these  views  It  would  be 
useless  to  inquire  Into  the  relations  between 
the  San  Francisco  Stock  &  Exchange  Board 
and  the  otlier  appellant,  the  Company  of  As- 
sociated Stockbrokers.  As  xfie  respondent 
has  no  title  to  said  scat,  he  has  no  interest 
in  those  relations.  The  Judgment  and  order 
appealed  from  are  reversed. 

We  concur:  FITZGERATJ>,  J;  DE  HA- 
VEN, J. 

(W  Cal.  1£7) 

SULLIVAN  et  al.  t.  MOORHBAD.  (No. 
10.144.) 

(Supreme  Court  of  California.  July  SI.  1893.) 

KQOitT— Reformation  of  Drei>— StrrnoiEKCT  or 
Evidence. 

Where,  in  an  action  to  reform  a  deed  on 
the  groDod  of  the  mutual  miRtake  of  the  par- 
ties, or  the  mistalie  of  the  grantees  and  the 
fraud  of  the  Rrantor,  the  evidence  is  conflicting 
as  to  the  mistake,  a  finding  that  the  deed  was 
oxecutod  aa  a  re«ult  of  such  mistalie  will  not 
be  disturbed  mer^y  because  the  plaintiffs  ex- 
amined the  deed,  which  conveyed  only  a  part, 
instead  of  the  whole,  of  a  c«tain  lot,  at  the 
time  it  was  executed,  and  defendant  tettifiod 
that  it  was  his  distinct  uod^tandiug  that  he 
was  to  give  only  a  part  of  such  lot. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  James  F.  Sullivan  and  Ivuclnda 
A.  Sullivan  against  J.  M.  Moorhead  to  re- 
form a  deed.  From  a  Judgment  for  plaln- 
tlCFs,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 


A.  B.  HotchklsB  and  C.  J.  Heggerty,  for 
appeUant  Wllsoa  St  Lamme*  fbr  respcmd- 
ents. 

HARBISON.  J.  October  10,  1889,  the 
plalntUfs  and  defendant  entered  into  an 
agreement  for  the  exchange  of  lands,  1^ 
Wlilch  the  defendant  agreed  to  convey  to  tlie 
plalDtlfts  certain  property  in  Los  Angeles 
"known  as  lot  ten,  (10.)  eleven,  (11.)  twelve, 
(12.)  and  thirteen,  (13.)  In  Oie  Pomeroy  and 
Mills  subdivision  of  the  Hollenbeck  tract, 
containing  about  two  hundred  (200)  feet 
front,  and  one  hundred  and  ten  (110)  feet 
In  depth,  together  with  the  bousea  thereon, 
known  as  Nos.  706  to  712  New  Mabi  street; 
Indndve."  In  purported  execution  of  this 
agreement  the  defendant,  on  the  17th  day  of 
December,  1888,  made  a  conveyance  to  the 
plalnUffs  of  "lots  No.  ten.  ao,)  eleven,  (lU 
twelve,  (12,)  and  part  of  thlrteoi,  (13,)  in 
blodc  No.  2  of  the  Pomeroy  and  Mills  sub- 
di vision  of  the  Hollenbeck  tract,  containing 
about  two  hundred  (200)  feet  front,  and  one 
hundred  and  ten  (110)  feet  In  depth,  together 
with  the  houses  thereon,  known  as  Nos.  106 
to  112  New  North  Mabi  strtet,  Inclusive.'' 
The'plaintUb,  having  ascertained  In  Febru- 
ary, 1890,  that  the  deed  of  conveyance  did 
not  embrace  all  the  land  which  ttie  defend- 
ant had  agreed  to  conv^  to  them,  com- 
menced  this  action  to  compel  the  defendant 
to  carry  out  the  terms  of  bis  agreement; 
and  for  a  revision  of  the  instrument  con- 
veyance so  that  the  description  th^«eln 
would  conform  to  the  agreement  of  Octobv 
10,  1880.  The  case  was  tried  by  the  courJ«, 
without  a  Jtuy,  and  findings  of  fact  were 
made  in  support  of  the  averments  In  the 
plaintiffs*  complaint,  and  Judgment  rendered 
In  their  tevor.  def^dant  moved  for  a 

new  trial  upon  the  ground  that  the  evidence 
was  insufflctent  to  Justify  the  decision,  and 
that  the  decision  was  against  law,  and  for 
errors  of  law  occiurlng  at  the  trial.  The 
new  trial  was  denied,  and  from  this  order, 
and  also  from  the  Judgment,  he  has  ap- 
pealed. 

The  main  contention  of  tbe  appellant  Is 
that,  because  at  the  time  the  detxl  was  exe- 
cuted the  plaintiffs  examined  the  description 
therein,  and  were  thus  aware  that  It  pur- 
ported to  convey  only  "a  port  of  lot  13," 
there  could  have  been  no  mistake  on  their 
part,  and  as  the  defendant  testified  at  the 
trial  that  It  was  his  distinct  understaiidtng 
that  he  was  to  give  only  a  part  of  lot  13, 
there  was  no  mutual  mistake,  and  conse- 
quently no  ground  for  a  court  of  equity  to 
reform  the  Instrument  of  conveyance.  For 
the  purpose  of  determining,  however,  whether 
the  Instrument  expressed  the  intention  of 
both  parties  thereto,  or  whether  the  de- 
scription Inserted  therein  was  by  reason  of  a 
mutual  mistake,  or  a  fraud  on  tbe  part  of 
tbe  appoiiant,  the  court  was  not  bound  to 
accept  the  statement  of  the  defendant  at 
the  trial,  or  concluded  by  the  fact  that  the 
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idalntlflta  bad  examined  the  Instmment  be- 
fore It 'was  delivered  to  them.  If  the  court 
was  satisfied  from  all  the  eyldence,  at  the 
trial,  that  notwithstanding  such  examination 
the  plainUffs  did  not  then  tmderatand  the 
terms  of  the  instrument,  and  were  not  aware 
that  It  failed  to  convey  all  the  land  which 
they  were  ^titled  to  receive  under  their 
agreement,  It  was  authorized  to  find  tliat  it 
was  accepted  by  them  under  a  mistake  in 
this  particular.  The  transaction  between  the 
parties  took  place  at  San  Francisco,  and  the 
plaluUlfs  had  not  seen  the  land  until  after 
the  execution  of  the  deed.  The  defendant, 
In  his  negotiations  with  the  plaintiffs,  repre- 
sented that  ,  the  property  he  was  to  convey 
had  a  frontage  of  200  feet,  and  each  of  the 
lots  which  he  agreed  to  convey  had  In  fact  a 
frontage  of  50  feet.  The  defendant  had 
agreed  to  convey  to  the  plaintiffs  these  four 
lots,  and  he  liimself  testified  at  the  trial 
that  he  said  to  the  plaintiffs,  at  the  time  the 
deed  was  presented  for  examination,  that  the 
description  therein  was  according  to  the 
agreement  of  October  10,  1880.  The  testi- 
mony of  the  plaintiff  James  that  he  always 
supposed  that  the  deed  gave  him  200  feet  is 
uncontradicted,  and  the  fact  that  he  read  the 
deed  is  not  conclusive  against  his  having 
misunderstood  its  terms.  If  the  evidence 
was  sufficient  to  satisfy  the  court  that  the 
deed  did  not  express  the  intention  of  the 
parties,  and  tliat  the  plaintiff  had  been  mls- 
talcen  In  supposing  that  it  did,  the  fact  of  his 
having  read  the  instrument  would  not  pre- 
vent the  court  from  finding  that  It  waa  made 
under  a  mistake.  Hlgglns  v.  Parsons,  65  CoL 
280,  3  Pac  Rep.  881.  Neither  was  the  court 
bound  to  accept  as  conclusive  the  statement 
of  the  defendant  as  to  bis  Intention,  since 
it  wos  in  direct  contradiction  to  his  writ- 
ten agreement,  and  inasmuch  as  he  stated 
to  the  plaintiffs,  at  the  time  of  the  trans- 
action, that  the  instrument  was  intended  to 
be  in  execution  of  that  agreement,  the  court 
was  Buthorlzed  to  find  that  the  mistake  was 
mutual.  As  he  had  made  an  agreement  to 
convey  the  four  lots.  It  was  Incumbent  upon 
him  to  show  some  8ubseqa«it  agreement  or 
circumstances  by  which  he  was  reeved  from 
this  obligation;  otherwise,  the  court  was  at 
liberty  to  regard  his  failure  to  Include  the 
whole  of  the  lots  In  the  conveyance  as  either 
a  mistake  upim  his  part,  or  a  fraud  upon  the 
philntlffs.  Althou^  the  role  is  that.  In  order 
to  Justify  a  court  In  decreeing  the  reforma:- 
tlon  of  an  instrument  on  the  ground  of  a  mis- 
take, the  proof  of  the  mistake  must  be  dear, 
convincing,  and  satisfactory  to  the  court,  yet 
a  mere  conflict  of  testimony  as  to  the  mistake 
does  not  necessitate  a  denial  of  the  relief. 
Hutchinson  v.  Alnsworth,  73  Gal  453, 15  Pac. 
Rep.  82;  Wilson  t.  Moriarty,  88  Cal.  211.  26 
Pac.  Rep.  85.  And  the  decision  of  the  trial 
court  upon  such  conflict  of  evidence  Is  con- 
clusive upon  this  court  Brison  t.  Brlsou, 
90  Cal.  334,  27  Pac  Bep.  186.  The  question 
of  a  mistake  was  the  issue  between  the 


parties,  and  the  court  found,  upon  the  con- 
flict of  evidence  before  It,  that  the  Instru- 
ment had  been  executed  as  the  result  of 
such  mistake.  We  cannot  say,  from  the  evi- 
dence in  the  record,  that  the  court  was  not 
justified  in  making  such  findings.  The  evi- 
dence offered  by  the  defendant,  and  excluded 
by  the  court,  was  clearly  Immaterial  to  any 
issue  In  the  case.  The  Judgment  and  order 
are  affirmed. 

We  amcan  QABODTTB,  3.;  FATHBSON, 

J, 


(4  Cal.  Unrep.  74) 
LIPPERT  V.  LASAB  et  al.   (No.  14,923.) 
(Supreme  Court  of  California.  July  31,  18^.) 
UscHAKice'  LiBNs— Time  for  Fiuna  Claim— 

C0IIPL.BTIOX  OF  WOKK. 

A  contractor  agreed  to  excavate  a  cellar, 

and  to  erect  wails  of  concrete,  and  st^s  to  t!io 
street  and  plaintiff  did  work  tliereon  for  said 
contractor.  The  work  was  accepted  by  the 
owner,  as  complete,  July  2Gth;  but  in  August 
a  carpenter  employed  by  the  owner  olaced  a 
frame  in  the  cellar  door,  and  plaintifl^  at  the 
ovnee'a  request,  filled  a  small  hole  outside  of 
the  cellar.  Beld,  that  the  lack  of  this  addition- 
al work  was  a  ''trivial  imperfection,"  within 
the  meaning  of  Code  Civil  Proc,  §  1187,  which 
provides  that  such  ImperfectiOQ  shall  not  pre- 
vent the  filing  of  the  lien  claim,  and  hence  the 
filing  of  the  claim  August  20th  was  not  within 
the  statutory  time  of  30  days  from  the  comple- 
tion of  the  work. 

Commisslonei's'  decision.  Departm^t  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  F.  W.  Lawler,  Judge. 

Action  by  Jottn  Lippert  against  L.  Lasar 
and  others.  From  an  order  granting  a  new 
trial,  plahitiff  appeala  Affirmed. 

D.  B.  Alexandra*  and  B.  I.  Boblnson,  for 
appelant.  John  T.  Humphreys  and  IS.  t). 
Peixotto,  for  respondraits. 

YANOLIEF,  0.  Action  to  enforce  a  Uen 
upon  a  bouae  owned  1^  dtfendant  Lasar, 
for  labor  done  npon  an  addition  to  said 
house  for  the  defendant  Sonneckson.  who, 
as  original  contractor,  constructed  said  ad- 
dition, 'nie  Judgment  was  in  favor  of  the 
plaintiff  but  the  court  granted  a  new  trial, 
and  this  appeal  la  from  the  order  granting 
a  new  trial 

Whether  or  not  the  plaintiff  had  filed  hl« 
claim  of  lien  within  30  days  after  the  com- 
pletion of  the  additional  structure  was  the 
prlnt^pal  question  at  the  trial,  and  la  the 
only  quwtion  presented  on  this  ai^eal;  It 
belns  admitted  that  tiie  new  trial  was 
granted  on  the  ground  of  insnfllclaiCT  of 
the  evidence  to  Justify  the  finding  that 
plalntiff'B  claim  of  lien  was  filed  within  the 
time  required  by  section  1187  of  the  Code  of 
ClvU  Procedure,  namely,  within  30  Asys 
after  tiie  completion  of  the  additicm  whlidi 
the  original  contractor  agreed  to  construct 
The  claim  of  Uen  was  filed  August  29,  1890, 
and  I  think  a  decided  preponderance  of  the 
evldenoe  la  to  the  effect  that  the  addition 
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waa  completed  on  July  26,  1890.  Tbe  addi- 
tion to  the  hoose  was  a  cellar  under  It  By 
the  original  contract,  which  was  In  writing, 
the  defendant  Sonneckson  agreed  to  moke 
the  necessary  excavation  for  the  c^ar,  and 
to  construct  walls  of  concrete  seven  feet  and 
six  Inches  In  heij^iht,  and  steps  to  the  street, 
for  ¥365.  That  all  this  woiii.  was  done  and 
accepted  by  the  owner  aa  completed  on  or 
before  July  26, 1890,  there  Is  no  controversy; 
but  the  evidence  shows  tliat  the  pladng  of  a 
door  frame  in  the  cellar  door  by  a  carpenter 
employed  by  the  owner,  and  about  an  hour's 
work  by  plaintiff,  at  request  of  the  own- 
er, In  filling  a  small  hole  outside  of  the  cel- 
lar, were  done  In  August  The  court,  how- 
over,  considered  the  lack  of  this  additional 
work  a  trivial  imperfection  in  the  Improve- 
ment if  imperfection  It  was,  In  the  sense  of 
section  1187  of  the  Code  of  Civil  Procedure," 
and  not  such  as  would  have  prevented  the 
filing  of  plalntlflTs  lien  within  30  days  after 
July  26,  1890;  and  the  evidence  contained  in 
tlie  record  seems  to  justly  this  conclusion. 
I  think  tbe  ordw  granting  a  new  trial  should 
be  afllnoed. 

We  conoor:  SBAHLS,  C;  BELCIIEB.  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  fore);oing  opinion  the  order  granting  a 
new  trial  is  affirmed. 


(99  Cal.  50) 

CLARKE  T.  WITTRAM  et  al.    (No.  15.147.) 

(Supreme  Court  of  California.  July  21,  1893.) 

Afpbal — Whbx  Lies  — Order  Appralbd  from — 
cnaractbr  not  shown  bt  rscord. 

On  appeal  from  an  order  setting  adde 
and  Quashing  service  of  aummoas,  the  bill  of 
exceptions  showed  the  entry  of  a  default  on  de- 
fendant's failure  to  appear,  and  the  entr;  of 
the  order  appealed  from  two  weeks  later. 
There  was  no  judgment  roll,  and  the  record  did 
not  show  that  judgment  had  ever  been  entered. 
add,  that  it  did  not  appear  that  the  order  ap- 
pealed from  was  "a  spierial  order  made  after 
final  judgment."  wititio  the  meaning  of  Code 
Civil  Proc.  1 963,  allowlnK  an  a^eal  from  such 
an  order. 

Commissioners'  decision.  Department  2. 
Appeol  from  superior  court  city  and  coun- 
ty of  San  Francisco;  Walter  H.  Lery, 
Judge. 

Action  by  Alfred  Clarice  against  Frederlch 
Wlttram  and  Hannah  Wiltram.  From  an 
order  setting  aside  and  quashing  service 
of  summons  on  said  Hannah  Wlttram, 
plaintiff  appeals.   Appeal  dismissed. 

Alfred  Clarice,  In  pra  per.  Dunne  A  Mc- 
Pike,  fbr  respondents. 


*Code  Civil  Proc.  I  1187,  as  amended  In  1887, 

firovides  that  any  person,  other  than  the  orig- 
nal  contrnctor,  claiininK  a  meobanic's  lien, 
must  file  his  claim  witliin  30  days  after  the 
completion  of  the  builtliug  or  improvement,  am] 
that  any  trivial  imperfection  In  the  work  sliall 
not  be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  the  Um  claim. 


TEMPLE,  C.  This  Is  an  appeal  from  an 
order  setting  aside,  and  quashing,  service  of 
summons.  The  record  includes  a  bill  of  ex- 
ceptions, which  contains  proof  of  the  service 
of  summons  up<Hi  the  defendant,  and  shows 
that  default  was  entered  npon  the  ten- 
ure of  def^dant  to  appear  and  answer; 
also  notice  of  motion  to  set  aside  and 
quaah  the  service  of  summons,  given  two 
days  after  entry  of  the  default  and  an  or- 
der granting  the  motion  entered  two  weeks 
latOT.  No  judgment  roll  is  contnlaed  In 
tiie  record,  and  no  pleading.  The  charac- 
ter of  the  suit  does  not  appear,  and  we  do 
not  know  wbethCT-  the  relief  sought  was 
of  such  a  nattire  that  npon  default  Judg- 
mpTit  tnicht  have  been  entered  by  the  clerfc 
without  action  on  tiie  part  of  the  court, 
or  not  The  record  does  not  show  that 
Judgment  has  ever  been  entered.  Motion 
Is  made  to  dismiss  the  appeal  on  the  ground 
that  the  order  is  not  appealable.  Appel- 
lant contends  that  the  order  is  a  special 
order  made  after  judgment*  but  as  we 
have  seen,  that  nowhere  appears.  There 
is  nothing  In  the  nature  of  the  order  to  In- 
dicate it  Ordinarily,  such  motions  precede 
the  entry  of  Judgment;  and,  furiher,  it  Is 
natural  to  suppose,  If  Judgment  had  been 
entered,  an  order  vacating  It  would  have 
been  included  In  the  relief  asked.  Appel- 
lant in  his  notice  of  appeal,  describes  the 
order  as  made  after  Judgment  and  Insists 
upon  this  as  showing  that  the  order  he  has 
appealed  from  Is  such  an  order.  But  a 
party  cannot  make  evidence  for  himself  in 
that  mode.  If  such  fact  existed.  It  should 
have  been  statwl  In  the  bill  of  exceptions. 
I  think  the  motion  should  be  granted. 

We  concur:  SEARLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  motion  to 
dismiss  the  appeal  Is  granted. 


<4  Oal.  Unrap.  «Sl 
CLARKE  T.  WITTRAM.    (No.  15,091.) 
(Supreme  Cotut  of  California.    July  21,  1893.) 

RbVISW  on  AFPEAL— DiSORBTtOK  Of  TmlMJb  COUBT 

— Sbttino  Asms  Devault. 

An  order  setting  aride  a  defttnlt  and 
permitting  a  defendant  to  plead  after  the  time 
allowed  Dj  law  has  elapsed,  will  not  be  set 
aside,  unless  the  court  abused  its  dlsdretloii. 

D^artmoit  2.  Aiveal  mpnlor  court, 
city  and  county  of  San  Fcandsco;  Waltw 
H.  Levy,  Judge. 

Action  by  Alfred  Clarice  against  Tfaimah 
Wlttram  and  otiiers.  From  an  wder  set- 
ting aside  a  defoult,  and  permitting  said 
Hannah  Wlttram  to  plead*  plalnttfl  aivesla. 
Affirmed. 


■Code  Civil  Proc.  §  903,  allows  an  appeal 
from  "any  special  order  made  aftw  final  judg- 
ment.'* 
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Alfred  Clufce,  in  pro  per.  Donne  &  Mc- 
Pike,  for  reapondent 

PER  CURIAM.  This  appeal  Is  from  an 
order  setting  aside  a  default,  and  permitting 
one  of  tbe  defendants  to  plead,  after  the  time 
allowed  by  law  had  elapsed.  We  have  ei' 
am  iced  the  transcript,  and  find  no  abuse  of 
discretion  on  tbe  part  of  the  tilal  coorL 

Order  affirmed. 


(»  Gal.  n4) 

BDWARDS  T.  HELLINGS  et  aL  (Nh 
15.100.) 

(St^reme  Court  of  California.   Aag.  10, 189S.) 

JtmomtiTT— Acnox  oh— Plkidimo. 

A  complaint,  In  an  action  purporting  to 
be  on  a  judgment,  hj  allying  that  at  a  certain 
time  a  certain  court,  in  an  action  therein  p«id- 
Ing  between  plaintiff  and  defendant,  adjudged 
that  defendant  should  pay  to  plaintiff  a  certain 
amount,  does  not  {dead  a  judgment 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 

Action  by  T.  O.  Edwards  against  W.  B. 
HelUngs  and  others.  Judgment  for  plain- 
tUt   Defendants  appeaL  Reversed. 

Heniy  I.  Kowaldiy  and  T.  J.  Crowley, 
for  appdlanta.  C  Fireban^  for  re- 
spondmt 

HcFARIiAND,  J.  This  purports  to  be  an 
action  upon  a  judgment.  The  complaint 
was  demurred  to  upon  the  ground  that  It 
does  not  state  facts  sxifficlent  to  constitute 
a  cause  of  action,  and  also  as  ambiguous, 
uncertain,  etc.  The  demurrer  was  over- 
ruled,  and,  defendants  refusing  to  answer, 
Judgment  was  entered  for  plaintiff.  W.  B. 
Hellings,  one  of  the  defendants,  appeals. 

The  general  demurrer  should  have  been 
sustained,  for  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion npon  a  judgment.  The  only  averment 
In  the  complaint  about  a  judgment  Is  as  fol- 
lows: "That  on  the  21st  of  June,  1879,  at 
tUs  dty  and  county,  In  the  late  fifteenth 
Judicial  district  court  In  and  for  this  city 
and  county  and  state.  In  an  action  therein 
pending  between  this  plaintiff  and  the 
above-named  defendants,  said  court  ad- 
Judged  that  the  defendants  should  pay  to 
plaintiff  one  thousand  and  eight  hundred 
and  seventy-three  and  85-100  dollars,"  to- 
gether with  Interest,  etc.  This  court  has 
been  qi^t^  liberal  In  condoning  defective 
and  vulnerable  pleadings,  hut  the  frontiers 
of  liberality  In  this  respect  have  not  yet 
been  pushed  far  enough  to  take  in  every- 
thing. In  the  case  at  bar,  if  we  waive  the 
point  whether  the  words,  "late  fifteenth 
Judicial  district  court"  designate  any  court 
which  we  can  recognize,  still  the  complaint 
falls  to  plead  any  judgment  constituting  the 
present  alleged  cause  of  action.  In  this 
state  there  are  several  well-known  methods 
of  pleading  a  judgment;  and,  if  the  pleader 
dealres  almpUdtjr,  be  need  only  follow  sec* 


tion  456,  Code  Civil  Proa,  and  aver  that 
the  Judgment  was  "duly  given."  In  the  late 
case  of  Weller  v.  Dickinson,  93  Cal.  108,  28 
Pac.  Rep.  854,  it  was  held  that  the  words, 
"recovered  a  judgment,"  were  sufflcl«it; 
and,  althou^  the  decision  In  that  case 
was  quite  liberal,  still  It  appeared  there 
from  the  averment  that  there  was  a  judg- 
ment But  we  cannot  Imagine  bow  the 
most  accompUsbed  pleader  could  manage  to 
plead  a  Judgment  without  using  the  word 
"Judgment,"  and  there  is  no  apparent  rea- 
son why  he  should  try  to  do  It.  In  the  com- 
plaint in  the  case  at  bar  there  la  no  aver- 
ment of  any  Judgment;  the  only  allegation 
toudiing  that  matter  being  that  in  an  ac- 
tion, the  nature  of  which  Is  not  stated,  the 
court,  at  some  stage  of  the  action  not  sped- 
fled,  "adjudged"  that  the  defendants  therein 
"should  pay"  to  the  plaintiff  a  certain  sum 
of  money.  Now,  a  Judgment  Is  "the  final 
determination  of  the  rights  of  the  parties," 
and  a  complaint  npon  a  judgment  must 
show  that  the  thing  sued  on  was  such  a 
final  determination.  Such  flual  determina- 
tion la  averred  by  the  use  of  the  word  "judg- 
ment;" but  the  word  "adjudged,"  while  some- 
times used  together  with  "considered,"  "or- 
dered," "determined,"  "decreed,"  etc.,  as 
one  of  the  operative  words  of  a  final  Judg- 
ment, Is  also  applicable  to  Interlocutory  or- 
d^  and  adjudications  of  a  court  It  Ui 
synonymous  with  "decided,"  "determined," 
etc.  If ,  in  a  case  tried  without  a  jury,  the 
Judge  should  make  his  written  findings, 
whldi  would  be  lils  decision,  it  would  be 
proper  to  say  that  he  thereby  "adjudged" 
so  and  so,  but  his  findings  would  not  be  & 
Judgment  In  this  case,  then^ore,  there  la 
no  averment  of  a  Judgmmt,  and  conse- 
quently no  averment  of  a  cause  of  action. 
Judgment  reversed. 

We  concur:  FITZGERALD.  J.;  DB  HA- 
VEN, J. 


(98  Cal.  681) 
Ex  parte  HONG  SHIN.    (No.  20.998.) 
(Supreme  Court  of  California.    July  15,  1803.) 
City  Ordinancfb  —  Validity  —  Regulation  op 
Opidm  Tkaffio  —  Prior  Btats  Leoisi-ation  — 
Effkct. 

1.  Act  April  16,  1880,  makes  it  unlawful 
to  retail  opium  without  labeling  the  bottle  or 
package  with  the  name  of  the  drui;  and  the 
word  "Poison,"  and  without  ascertaining  that 
the  oenon  rectivlng  the  same  is  aware  of  its 
poisonous  character,  and  that  it  is  to  be  used 
for  a  legitimate  purpose,  and  a  record  is  re- 
quired to  he  kept  of  tbeae  facts.  Act  March 
11.  1891,  provides  substantially  the  same,  and, 
in  addition,  that  this  shall  not  apply  to  physl- 
oiana'  prescriptions,  nttr  to  the  sale  of  a  single 
package  containing  no  more  than  a  dose.  .ZTeid, 
that  a  city  ordinance  providiue  that  no  one 
nhonld  sell  opium  except  upon  the  written  pre- 
Bcription  or  order  of  a  physician  who  is  a  reeu- 
lar  graduate  in  modioiue,  and  rci|UirinK  the 
sMcr  to  label  the  bottle,  and  to  kocp  a  record 
of  tbe  name,  age,  and  residrace  of  the  person 
receiving  the  drug,  and  of  the  physician  pre- 
scribing It,  was  not  void,  as  being  In  conflict 
with  the  acts  of  the  legislatnrflh 
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2.  Where  the  same  act  Tiolates  a  state  law 
and  a  dty  ordioance,  the  person  charged  there- 
with may  be  tried  for  both  oEFeoses  without 
any  violatioD  of  the  constitntlonal  provi^on 
that  DO  oiie  shall  be  twice  put  in  Jeopardy  for 
the  aanie  offeuse. 

Department  1.  Petition  by  Hong  Shin  for 
a  writ  of  habeas  corpus.    Writ  denied. 

Lyman  I.  Morony,  for  petitioner.  A.  O. 
Collin  and  Davla  Louderback,  tot  respond- 
ent. 

PJ.TERSON,  J.  The  petitioner  was  con- 
victed in  the  police  court  of  tbo  city  and 
county  of  San  Francisco  of  selling  opium 
without  a  physician's  prescription,  under  or- 
der No.  2085  of  the  board  of  supervisors,  ap- 
proved July  18,  1889.  Section  1  of  the  or- 
dinance provides  that  "it  shall  be  unlawful 
for  any  apothecary  •  ♦  *  or  any  person 
whatever  to  sell  ♦  •  ♦  to  any  person  In 
the  city  and  county  of  San  Francisco  any 
opium,  ♦  •  •  except  upon  written  pre- 
scription or  written  order  of  a  practicing 
physician,  as  provided  in  this  order,  and  ex- 
cept upon  the  day  of  the  date  of  said  pre- 
scription or  order."  Section  2  of  the  order 
provides  that  every  person  selling  opium,  etc., 
must  keep  a  book,  and  record  therein  the 
sale,  the  name,  age,  sex,  color  of  the  person 
receiving  the  poison,  the  name  and  quantity 
thereof,  as  well  as  the  name  of  the  physician 
and  the  name  and  residence  of  the  patient, 
and  that  tliere  slinll  be  attached  to  the  bot- 
tle or  parcel  containing  the  article  tlie  name 
thereof,  together  with  the  name  of  the  phy- 
sician, the  name  of  the  drug^st  or  other 
person  who  sells  the  article,  and  his  place 
of  business.  Section  3  provides  that  the 
prescription  or  order  must  be  dated  and 
signed  by  a  physician,  who  must  be  a  grad- 
uate in  medicine  with  a  diploma  from  a  reg- 
ularly constituted  medical  institution,  and 
must  contain  the  name  and  residence  of  the 
patient  and  the  residence  or  office  of  the 
physician.  Section  9  makes  it  a  misdemean- 
or to  violate  any  provision  of  the  order,  pun- 
ishable by  fine,  not  exceeding  $500,  or  by 
imprisonment,  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment.  An 
act  to  regulate  the  sale  of  cert.iin  poisonous 
substances,  approved  April  16,  1880,  provided 
that  it  sliaU  be  unlawful  for  any  person  to 
retail  co^n  poiscHis,  including  opium,  with- 
out labeling  the  bottle  or  oth»  package  with 
flie  common  name  of  the  article,  together 
with  the  word  "Poison,"  and  the  name  and 
place  of  business  of  the  seller.  The  net 
makes  it  unlawful  for  any  person  to  retail 
any  of  the  poisons  named  miless  upon  due 
Inquiry  It  Is  found  that  the  person  receiving 
the  same  Is  aware  of  Its  pt^nous  character, 
and  that  it  is  to  be  used  for  a  legitimate 
purpose.  The  act  also  requires  a  record  fo 
be  kept  stating  substantially  the  facte  re- 
quired by  the  order  above  named,  and.  in 
addition  thereto,  requires  the  seller  to  as- 
certain whether  the  name  and  address  giv- 
en  by  the  ptreon  l^'cdving  the  poison  are  the 


true  name  and  address,  and  for  that  pur- 
pose to  insist  upon  the  person  being  identi- 
fied. Any  violation  of  this  act  is  made  a 
misdemeanor,  and  is  punlsliable  as  su(^ 
St  1880,  p.  102.  An  act  to  regulate  the 
practice  of  pharmacy  and  sale  of  poisons  In 
the  state  of  California,  approved  March  11, 
1891,  contains  substantially  the  same  provi* 
sions  as  those  found  in  the  act  last  above  re- 
ferred to,  and.  In  addition  thereto,  provides 
that  said  provisions  "shall  not  apply  to  the 
dispensing  of  poisons  when  prescribed  by 
practitioners  of  medicine,  nor  to  the  sale  of 
poisons  if  a  single  bottle  or  package  does  not 
contain  more  than  an  ordinary  dose."  The 
act  provides  that  any  person  failing  to  com- 
ply with  the  requirements  aforesaid  shall 
be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  l>e  liable  to  a  fine  not  exceeding 
$50.    St  1891,  p.  89. 

It  will  be  seen  from  the  provision  al>ove 
referred  to  tbat  the  state  and  municipality 
have  both  legislated  upon  the  same  subject 
The  state  has  endeavored  to  r^ulate  the 
sale  of  certain  polsMis  by  requiring  the  sell- 
er to  make  certain  Inquiries  and  keep  a  rec- 
ord of  certain  facts,  but  it  Is  not  provided 
that  opium  cannot  be  sold  except  upcai  pre- 
scription of  a  physician  furnished  by  the 
purchaser.  In  this  respect  the  order  of  the 
board  of  supervisors  goes  beyond  the  re- 
quirements of  the  statute,  and  the  question 
is  wheth»  or  not  the  Iraard  have  the  right 
so  to  legislate  upon  the  subject  There  ts 
no  doubt  that  municipal  by-laws  may  stand 
if  not  incon^trait  wlUi  state  laws,  and  that 
the  by-law  is  not  necessarily  void  simply  be- 
cause the  legislature  has  r^toliited  the  same 
subject  by  law;  but  It  must  be  in  harmony 
with  the  general  laws  of  the  state  and  with 
the  provisicms  of  the  municipal  diarter. 
"Whenever  they  come  in  conflict  with  either, 
the  by-law  must  give  way."  Cooley,  Const 
Lim.  (6tb  Ed.)  p.  239.  Our  constitution  pro- 
vldes  that  "any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its  limits 
all  such  local,  police,  sanltaiy,  and  other  reg- 
ulations as  are  not  In  conflict  with  general 
laws."  Article  11,  f  11.  It  Is  claimed  by 
the  petitioner  that,  inasmuch  as  the  legis- 
lature has  regulated  the  sale  of  certain  poi- 
sons, including  opium,  by  the  acts  alwve 
refened  to,  it  is  not  within  the  power  of 
the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  to  make  anotlier 
regulation,  or  to  prohiUt  the  sale  of  opium; 
that  an  ordinance  Is  in  conflict  with  the  gen- 
eral laws  when  It  makes  another  and  dif- 
ferent regulation  for  the  sale  of  an  arti- 
cle of  commerce  than  that  provided  by  & 
statute  of  the  state.  The  soundness  this 
contentl(m  we  cannot  admit  There  may 
be  different  regulations  without  a  conflict 
Hie  Revised  Statutes  of  the  state  of  New 
York  provide  that  no  keeper  of  an  inn,  tav- 
ern, or  of  any  alehouse,  or  porterhouse, 
or  grocery,  nor  any  other  persons  authoi^ 
ized  to  retail  strong  or  spirituous  liquors. 
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shall,  on  Sunday,  sell  or  dispose  of  any  ale, 
porter,  strong  or  spirituous  liquors,  except- 
ing to  lodgers  in  such  inns  or  taverns,  or 
to  persons  actually  traveling,  In  the  cases 
allowed  by  law."  The  ordinance  of  the 
city  of  Brooklyn  provided  that  no  person 
should  sell  or  dispose  of  any  ale,  porter, 
stnmg  or  spirituous  liquors  in  said  city  on 
Sunday.  It  was  claimed  that  the  common 
council  had  exceeded  the  power  conferred 
upon  it  in  passing  this  ordinance,  because 
the  ctiarter  of  tba  city  authorized  the  city 
council  to  make  only  such  ordinances,  rules, 
police  regulations,  and  by-laws  as  are  not 
contrary  to  the  laws  of  that  state.  The  su- 
preme court  said:  "llie  Revised  Statutes 
simply  prohibited  the  sale  of  spirituous  Uq- 
onis  on  Sundays  to  any  but  lodgers  and  law- 
ful travelers.  It  might  possibly  have  been 
competent  for  the  common  councU  under 
thdr  general  power  to  make  the  police  reg- 
ulations to  extend  the  prohibition  so  as  to 
make  It  total  on  that  day.  At  any  rate,  there 
would  not  have  been  a  direct  conflict.  But 
the  Revised  Statutes,  in  this  particular,  are 
not  simply  prohibitory;  they  are  also  ex- 
pressly permissive.  They  autborize  the  ven- 
dition on  Sunday  to  cert^  lodgers  and  trav- 
elers. It  needs  no  reasoning  to  show  that 
two  provisions,  the  one  permitting  and  the 
other  prohibiting  the  same  act,  are  in  diretrt 
conflict'  with  each  other."  Wood  v.  City  of 
Brooklyn.  14  Barb.  426.  So,  In  the  action  at 
bar,  the  legislature  has  simply  prohibited  the 
sale  of  opium  and  certain  other  poisons  un- 
less a  certain  record  la  k^t  It  has  not  di- 
rectly authorized  the  sale  of  opium  without 
the  prescriptlim  of  a  phystdan;  it  has  sot 
legislated  upon  that  subject  at  oU,  except  in 
providing  that,  whore  a  phyddan's  prescrip- 
tkm  is  presented,  no  other  record  need  be 
hBpt  The  city  has  gone  further  than  the 
statute,  and  provided  that  no  opium  shall  be 
aoM  without  a  prescription.  While  the  reg- 
ulati(ni  is  different  from  tnat  of  the  atate, 
there  Is  no  confllctt  and  therefMe  It  la  not 
In  violation  ctf  tibe  provision  of  the  cwstl- 
tntloD  quoted  above.  Thwe  are  the  very 
best  of  reasons  why  dUes  should  be  author- 
ized to  impose  penalties  in  addltlm  to  ttiose 
Inflicted  by  the  laws  of  the  state.  "Partic- 
ular acts  may  be  tar  more  ioJurioua,  while 
the  t^ptothm  to  commit  them  may  be  much 
greater,  In  a  crowded  than  In  the  state 
generally.  They  consequently  require  more 
aevere  measures  for  ^ventlon.  State  laws 
are,  of  course,  for  the  gsieral  good,  and  can- 
not always  anawer  the  peculiar  wants  of 
particular  localities."  Wood  r.  City  of 
Brooklyn,  snpra.  See,  also.  City  of  Burling- 
ton V.  Eellar,  18  Iowa.  66;  In  re  Kc,  78  Cal. 
^1,  14  Pae.  B^.  Ex  parte  Cheney,  90 
OaL  620,  27  Pac  Rep.  436.  The  offenses 
being  different,  there  is  uu  vitiation  of  the 
constitutional  Inhibttiim  against  putting  one 
twice  in  Jeopardy  for  the  same  offmse.  Mc- 
Inemey  v.  Qty  of  Denver,  (Cola  Sup.)  29 
Pac.  Rep.  518. 

v.a3p.Do.l6— 51 


It  Is  claimed  by  the  petitltHier  that  the 
board  of  supervisors  of  the  dty  and  county 
of  San  Francisco,  by  order  No.  1615,  has 
provided  for  the  legitimate  sale  of  smoking 
opium,  as  said  order  provides  for  licenses 
for  the  sale  of  such  opium  graduated  accord- 
ing to  the  amount  of  sales;  that  order  No. 
2085  was  not  int«ided  to  cover  smol^ing 
opimn;  that  the  two  orders  can  be  read  to- 
gether, so  as  to  give  force  to  both  without 
doing  violence  to  the  language  of  either, 
and  the  latter  should  not,  therefore,  be  held 
to  have  repealed  the  former  by  Implication; 
and,  again,  that  If  order  20S5  does  repeal 
order  1C15,  then  it.  In  effect,  prohibits  the  sale 
of  smoking  opium,  becaose  before  a  sale  can 
be  lawfully  made  there  must  be  presented 
the  wrlttra  prescriptlcMi  of  a  physician  that 
"smoking  opium  Is  not  a  medicine,  and  no 
respectable  physician  will  give  a  prescription 
for  It'*  The  language  of  order  No.  2085  cov- 
ers all  kinds  of  opium,  and  "any  extract  of 
opium  or  production  thereof,  ♦  •  •  or  any 
preparation  or  compound  of  which  any  of 
those  substances,  extracts,  or  products  Is 
an  element  or  Ingredient"  There  Is  no  ques- 
tion, thn^ore,  that  all  orders  In  conflict 
therewith  are  repealed.  Conceding  that  the 
board  of  supervisors  does  not  possess  the 
power  to  prohibit  the  sale  of  smt^lng  opluio, 
the  last  point  made  by  the  petitioner  Is  not 
sound.  The  court  cannot  say,  as  a  matter 
of  law  or  fact,  that  no  respectable  physldan 
would  give  a  prescription  for  smoking  opium. 
The  petitioner  la  remanded  to  the  custody  of 
the  dilet  of  pollc& 

We  concnr:  GABOUTTD,  X;  HARRI- 
SON. J. 


(21  NaT.  4S3) 
BRADY  et  al.  t.  BTJSBT.  (No.  1,383.) 
(Supreme  Court  of  Nevada.    Aug.  '23,  1893.) 
EnontsHT — EqtnTABU  Dbfkkbs  — pLsioiirGS — 

MiNBS  AKD  MiXINO — LOCATION— RECORDATION. 

1.  A  party  that  relies  upon  an  equitable 
defense  to  an  action  of  ejectment  must  set  up 
in  his  answer  the  facta  constituting  the  same, 
or  it  will  not  be  considered. 

2.  It  is  the  record  of  a  mining  claim,  and 
not  the  notice  of  location,  that  must  cnotaln 
such  reference  to  a  natural  object  or  permanent 
monument  as  will  identify  the  claim,  nod  only 
then  when  the  local  laws  require  a  record  to  be 
made. 

3.  Where  the  record  of  a  mining  claim  con- 
tains such  reference  to  a  natural  object  or  per-  • 
manent  monument  as  might,  under  any  circum- 
stances, identify  the  claim,  the  re<K>rd  Is  admis- 
sible in  evidence,  and  it  becomes  a  question  of 
fact  as  to  whether  such  reference  Is  snfBcIent 

4.  In  the  absence  of  all  evidence  upon  Uie 
point,  It  will  be  presumed  that  the  reference  Is 
sufficient  for  Identification. 

(Syllabus  by  Bigelow.  J.) 

Appeal  from  district  court,  Bortika  oonnty; 
A  L.  Fitzgerald,  Judge. 

Action  in  ejectment  by  Patrick  Brady 
and  James  Brady  against  J<^  Hnsby.  De* 
feaidaiit  had  Judgmwi^  and  plaintiffs  appeaL 
Reretsed. 
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The  other  facts  fully  appear  in  the  f(^ow- 
bag  statemmt  by  BIGELOW,  J.: 

Action  In  ejectment  to  recover  possession 
of  the  Blagle  Pass  mine,  situated  In  Cortez 
mining  district,  Eureka  county,  Nev.  The 
plaintiff  located  the  claim  August  S.  1885, 
by  plainly  moildng  the  boundaries,  and  pla- 
cing thereon  the  f<^owing  noUce  of  loca- 
tlou:  "Notice.  I,  the  undersigned,  have  thl» 
day  located  this  Trio,  ledge,  or  dalm  on  the 
Cortez  mountain.  I  claim  750  feet  northeast- 
erly axKl  750  feet  in  a  southwesterly  dlrec- 
Uoa,  and  also  400  feet  on  the  southeast  side, 
and  200  feet  on  the  northwest  side,  of  each 
Bide  of  the  claim;  this  mine  to  be  known  as 
the  'Ea^e  Pass  Mine.'  Cortez  mining  dis- 
trict, Angust  10,  1885.  Pat  Brady,  Loca- 
te." mils  notice  was  recorded  in  the  records 
of  Eureka  county  on  August  Slst,  and  in  the 
district  records  on  August  24th,  of  that  year, 
which  was  the  only  record  made  of  the 
claim.  There  was  evidence  tending  to  show 
that,  by  agreement  of  the  parties,  the  de- 
fendant was  to  be  half  owner  In  the  loca- 
tion, and  that  it  was  located  m  the  plaintiff's 
name  alwie,  because  the  defendant  was  then 
an  alien,  and  unable  to  locate  mhUng  claims. 
On  March  2,  1890,  the  defendant,  having  be- 
come a  cltlz^,  located  the  same  ground  un- 
der the  name  of  the  "Ontarta  Mine,"  and 
thereafter  ejected  the  plaintiff  from  the 
claim. 

F.  M.  Huffaknr,  for  appellants.  B.  M. 
Beat^,  for  reepcmdoit 

BIGELOW.  J.,  (after  stating  the  facts.) 
In  view  of  the  state  of  the  pleadings  In  this 
case,  it  is  unnecessary  to  pass  upcm  the  qnes* 
tion  of  cotenancy,  argued  by  counsel.  If  the 
plaintiff's  location  of  the  Eagle  FasB  mine 
was  valid,  he  became  the  owner  of  the  legal 
title  to  the  whole  claim.  If  the  defendant 
Is  the  equitable  own^  of  one-half  of  that 
tooatl(Mi,  and  for  that  reason  oitltled  to  re- 
talu  poweasion  thereof,  this  would  constitute 
an  equitable  defoise  to  the  action  to  that  qe- 
tesit,  but  he  aboold  have  set  up  In  his  an- 
swer the  facts  showing  that  such  is  the  cas& 
Not  having  dwie  so,  the  action  must  be  tried 
and  determined  iq>on  the  Issues  made  by  the 
pleadings,  which  rimply  Invfdve  the  validity 
of  the  conflicting  locations.  Pom.  Bern. 
Rights,  H  03,  670,  706;  Arguello  T.  Bours, 
07  CaL  447,  8  Poo.  Bep.  49;  Brw^  v.  Tuck- 
er, 42  Cal.  346. 

As  this  court  has  frequently  decided,  it  la 
the  record  of  the  mining  dauu,  and  not  the 
notice  of  location,  tiiat  must  contain  such 
refo^nce  to  some  natural  object  or  perma- 
nent monument  as  will  Identify  the  claim, 
and  only  then  when  the  local  laws  require 
a  record,  to  be  made.  Foujade  v.  Ryan,  il 
Nev.  — ,  83  Pac.  Rep.  659;  Southon  Gross 
G.  &  S.  Min.  Ca  v.  Europa  Mln.  Co..  15  Nev. 
883.  It  was  therefore  error  to  strike  out 
Uie  plaintiff's  notice  at  locatlfm  because  It' 
did  not  contain  such  reference.  At  tiie  time 


this  ruling  was  made,  the  ocmrt  liad  no  Jo- 
dldal  knowledge  of  the  existence  of  any 
local  laws  in  the  mining  district  providing 
^tber  for  the  form  of  a  notice  of  locatltm, 
or  for  any  record  of  the  claim.  The  plain- 
tiff "had  testified  to  posting  the  notice  upon 
the  claim  as  a  part  of  the  act  of  location. 
As  such  it  was  admissible  In  evidence,  as 
we  know  of  no  general  law  requiring  such 
notice  to  be  in  any  particular  form.  Subse- 
quently, however,  the  defendant  offered  the 
recorded  notice  In  evidence,  ns  stated,  "tor 
the  sole  purpose  of  showing  that  the  said 
notice  does  not  comply  with  any  law  or 
custom,"  but  thereafter  the  court  seems  to 
have  treated  it  as  being  In  evidence  for  all 
purposes,  as  the  sufficiency  of  tbe  notice  and 
record  was  passed  upon  in  the  findings.  Un- 
der these  circumstances.  It  seems  doubtful, 
at  least,  whether  the  original  error  of  strik- 
ing out  the  notice  was  not  cured,  and  we 
HluUl  consider  the  case  a^  though  It  was. 
With  the  exoeptlCMi  of  the  notice  of  locatlMi, 
or  the  record  of  the  claim,  or  perhaps  both, 
there  was  no  contention  that  the  plaintiff's 
location  of  the  Blagle  Pass  mine  was  not 
strictly  in  aoooniance  with  the  law,  nor  that 
the  annual  assessment  work  bad  not  been 
duly  performed.  So  to  dispose  of  the  ap' 
peal,  we  need  only  consMw  the  soffloiency  ot 
that  notice  and  record. 

The  defendant  Introduced  In  evidence  a 
few  sections  of  local  mining  laws  of  the  dis- 
trict, of  which  one  required  the  notice  of 
location  to  state  certain  things;  but  the  no- 
tice here  seems  to  have  complied  wlQi  those 
requirements,  and,  as  the  defoidant  does  not 
ooatend  that  it  did  not,  we  pass  it  Ay. 

ThB  court  found  that  the  local  mbdng  laws 
required  the  notice  of  loootdon  to  be  record- 
-  ed,  or  at  least  filed  for  reoordt  In  the  records 
of  the  district  within  30  days  after  the  dis- 
covery of  a  claim,  in  order  to  bo  respected. 
This  finding  the  appellant  claims  to  be  con- 
trary to  the  evldenoe,  but,  without  detddlng 
the  point,  we  shall  assume  the  finding  to  be 
correct,  tor  die  reaSDQ  that  the  evidence  Is 
not  sufficiently  befinre  as  to  mable  us  to  de- 
termine  the  question  satiafaotorlly.  The  find- 
ing is  la  accordance  with  the  first  rule 
adopted  by  the  mln«a  In  1863,  and  which 
does  not  amiear  to  have  been  ^pressly  re* 
peeled,  nor,  so  far  as  the  rules  subsequently 
adopted  are  before  us,  does  It  seem  to  have 
been  repealed  by  reason  of  necessary  conflict 
with  them.  At  the  same  time,  with  all  the 
laws  before  us.  It  might  clmily  appear  that 
it  had  be«i  r^«aled,  or  at  least  dropped  oat 
of  the  code  of  laws  In  force  In  the  district 
For  Instance^  if;  at  a  subsequent  meeting, 
the  miners  had  adopted  an  ratlre  ne>w  code 
or  set  at  laws,  It  ml^t  ai^ear  therefrom 
that  tta^  Intended  to  i«peal  or  drop  all  pr^ 
vlouBly  in  existence,  and  be  governed  alone 
by  those  then  adopted,  which  would  annul 
the  former  as  effectually  as  would  an  ex- 
press repeal.  Tbi»  principle  has  been  fre- 
qufeutly  applied  irti«re  a  lesLdatlTe  body  has 
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muSB  a  oomplete  rerUdoik  «f  an  Iaws 
upun  a  jdven  Bubjeot  Under  mob  drcum- 
stanoea.  It  Is  reaaonaMe  to  presume  that  tbey 
Intended  to  repeal  all  thoee  not  re-enacted, 
altbooj^  no  worda  wen*  uaed  to  thnt  ^ect 
Otber  reasons  mlf^t  exist  for  ctmduding  tbat 
the  role  In  question  had  become  obsolete.  It 
Is  a  qoestloik  of  Intenttim.  to  be  determined 
b7  a  ooDsiderRtlon  of  all  the  laws,  re«ula- 
tlous,  and  customs  subsequently  adopted  or 
In  force  In  the  district  Thorpe  t.  Schooling, 
7  NeT.  15;  Tracy  t.  Tuffly,  lU  V.  S.  206.  10 
Sup.  Ct  Rep.  C27;  Sutfa.  St  Const  1  154. 
Assuming,  then,  that  tbe  local  laws  of  the 
dlRtrlct  required  a  record  of  the  claim,  and 
provided  for  a  forfeiture  ot  It  If  not  made, 
we  are  of  the  optnton  that  the  record  of  the 
Ea^Ie  Pass  mine  Is,  upon  Its  face,  and  as  a 
matter  of  law,  sufficient,  and  that  the  court 
erred  In  holding  tbat  It  was  not  Tbe  record 
(nakes  one  reference  to  what  must  be  pre- 
sumed to  l>e  a  natural  object,— the  Cortea 
mountain,— and  such  a  reference  as  might, 
under  soma  drcumstanoes,  be  suffident  to 
Identify  the  claim.  For  instance,  If  the 
mountain  was  so  small  that  tliere  could  be 
Imt  one  claim  upon  it,  the  reference  would 
seem  to  be  perfect;  or,  If  it  was  the  only 
claim  there,  it  would  also  seem  to  be  mfS- 
dt^nt  to  Identi^'  it  It.  is  hardly  necessary 
to  say  that  we  cannot  take  Judicial  notice  ot 
what  the  Cortes  moaataln  li»  or  of  Its  ahape^ 
size,  or  extent 

▲  brief  examination  of  the  decisions  wUl 
show  that  the  courts  hare  usually  construed 
the  statute  requiring  this  record  with  a  good 
deal  of  liberality.  In  determiuing  the  sufll- 
ci^cy  of  such  a  reference,  it  must  also  be 
remembered  that  "the  purpose  of  the  notice 
ts  to  direct  the  Inquirer  to  tbe  place  where 
the  claim  is  located,  and  not  to  show  its  pre- 
cise boundaries  as  marked  upon  the  ground. 
It  mnst  contain  enough,  taken  with  these 
boundaries,  to  enable  a  person  of  reasonable 
intelligence  to  find  the  claim  and  trace  its 
boundaries."  Oamer  t.  Glenn,  8  Moat  371, 
378.  20  Pao.  Sep.  654.  In  Plavin  t.  Mat- 
tlngly,  8  Mont  242,  19  Pao.  Bep.  381,  the 
■ame  court  h^  the  following  r^erenoe  to 
be  mCBdent:  "The  mining  dalm  hweby  lo- 
cated Is  tnated  In  Smith  Valley  mining 
district.  I^Ter  Bow  oonnty*  Montana  terrl- 
tarj,  and  is  altoated  oa  the  ncxtheily  slde^ 
about  one-fourth  of  a  mile  from  Parte  Oan- 
yoD."  It  was  ttiere  said:  *'Tbe  objection  er* 
idently  wait  to  the  effect,  Instead  of  thia  ad- 
mlsslbUity,  <tf  ttie  erideace.  If  there  was  no 
deBcrlpdoD  contained  In  tbe  notice^  or  at- 
tempt to  describe  the  locality  or  Tkdnltr  ot 
flw  mining  claim  by  reference  to  some  nat- 
ural object  or  permanent  monmn«it,  It  might 
bare  beoi  excluded  the  court  But; 
where  the  deecriptiim  ooatalned  In  the  n»- 
dee  la  merdy  d^ectlTe,  It  should  be  left  to 
tbe  JoiT  with  the  ottier  erldenoe  In  the  caae. 
*  *  *  Now,  a  natural  object  Is  any  prom- 
talent  feature  of  tbe  landscape;  and  certainty 
a  eanyiHi  la  aa  much  a  natunil  object  in  tbe 


landscape  aa  flw  monntalna  vtldi  He  on 
either  side  of  1^  or  a  rtver  or  a  plain. 
Whether  or  not  a  reference  to  it  will  be, 
sufflctent  must  <rften  depend  on  parol  evi- 
dence; fcMT  its  length  may  render  a  reference 
to  it  indefinite,  while  It  might  possibly  be 
shorter  than  a  mining  claim.  The  object  of 
the  law  In  requiring  the  locatl<»i  to  be  made 
with  reference  to  some  natural  object  or  per- 
maneat  monnmeut  is  not  my  apparent  ud* 
less  it  was  for  the  main  purpose  of  directing 
att^tlon,  in  a  genwal  way,  to  the  Tldnlty  or 
locality  in  which  the  location  was  to  be 
found;  for  the  boundaries,  distances,  and 
courses  are  to  be  particularly  marked  and 
permanently  fixed  in  such  a  way  as  to  glre 
nottoB  tbat  the  land  has  been  claimed.  How 
much  accuracy  Is  acquired  In  this  reference 
to  natural  objects  and  permanent  monuments 
is  not  set  forth  In  the  statute,  and  we  are  not 
tociined  to  hold  that  there  must  be  a  strict 
compliance  with  the  act  where  there  Is  a 
bona  fide  effort  made  to  comply  with  the 
laws,  as  in  this  case."  In  Hammer  t.  Min- 
ing Co.,  130  U.  S.  291,  299,  9  Sup.  Ct  Rep, 
&48,  Justice  Field,  in  delivering  the  <^lnlon 
of  the  court  used  this  language:  "A  refer- 
ence to  some  natural  object  or  perman^t 
monumeut  is  named  for  this  purpose.  Of 
course,  the  section  means  when  such  refer- 
ence can  be  made.  Mining  lode  claims  are  fre> 
quently  found  where  tba«  are  no  permanent 
munumients  or  natural  objects  other  than 
rocks  or  neighboring  bills.  Stakes  driven 
Into  the  grotmd  are  In  such  cases  the  most 
onrtoln  means  of  idendflcatioa.'*  In  ODon- 
neU  r.  Glenn,  8  Alont  248,  19  Pac  Rep.  302, 
it  was  accordlnjdy  hdd  that  a  reference  to 
a  stake  at  one  comer  of  the  claim  was  a  saffl- 
dent  compliance  with  the  law,  and  whether 
sufficient  to  Identify  the  claim  was  a  ques- 
tion for  tbe  Jury.  See,  also,  North  Noon- 
day Mln.  Ok  t.  Orient  Min.  Ga,  6  Sawy. 
209.  1  Fed.  Rep^  522;  Metoalf  r.  Prescott, 
10  Mont  202,  25  Paa  Bep.  103T;  OampbeU 
T.  Rankin,  89  U.  S.  261.  No  evidence  was 
offered  for  or  against  Oie  snfflolenfly  <tf  the 
referenoe  In  tbe  ntMaa,  and  la  Ita  aboenoe 
the  court  sboold  have  presumed  that  it  was 
suffldent  to  Identify  the  claim.  Oleeaon  r. 
Mhiing  Co.,  1%  Not.  442;  Hammer  t.  Min- 
ing Ooh  130  17.  &  291,  »  Sop.  Ot  Bepb  548. 

The  evldeoce  aboira  that  In  tte  ease  at 
bar  the  boundaries  were  dearly  marked,  and 
a  large  amount  of  work  had  been  done  upon 
the  claim  before  tiie  defeodant  made  his  lo> 
oatlon.  The  defendant  had  written  the  no- 
tice for  the  plaintiff  vrtdth  he  now  dalma  to 
be  inenflldent  *»»'^  assisted  In  T»^wHtitn  the 
boundaries,  and  had  helped  perform  some 
of  the  WDife  of  derelopmetit  He  knew  all 
about  the  location,  and  was  In  no  wise  de- 
ceived or  misled  by  the  defective  reeord.  His 
4mly  claim  of  tight  to  relocate  the  gnmMI 
is  based  upon  this  technical  failure  of  the  Do- 
tlce  and  record  to  oomply  with  the  law.  Un- 
der  such  olrcumstauoeB,  while,  to  the  extent 
that  the  atatute  is  ImperatiTeh  It  must  ba 
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oomplled  with.  Justice  requires  that  ttie  rec- 
ord shall  be  construed  as  liberally  as  the 
law  win  reamnablr  pennit 

The  jndgmsot  and  order  appealed  from  are 
reversed. 

MURPHY,  a  ooncon. 


a  OkL  8S4) 

BICB  T.  TTNITBD  lOTATES.* 
(Supreme  Court  of  Oklahoma.    July  20, 1893.) 

PeBJOET— iHDICmKIT— JURIBDICTJON— MaTKBIAL- 

ITT  or  Gtidenob. 

1.  Under  Rev.  St.  U.  S.  I  5392.  which  de- 
Clares  every  person  guilty  of  pi!rjury  who  know- 
{Dgl7  testifies  falsely  to  any  material  matter  be- 
fore a  "competent  tribunal,  officer,  or  person  in 
any  case  In  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,"  an  In- 
dictment for  perjury  on  the  trial  of  a  land  con- 
test before  the  register  and  receiver  of  a  land 
oflice  must  show  on  its  face  that  the  register 
and  receiver  had  jurisdiction  of  the  contest. 

2.  An  allegation  in  the  indictment  that  the 
land  contest  came  on  for  hearins  before  the 
register  and  receiver  of  the  land  office,  of  which 
land  contest  "said  land  office"  theo  and  there 
had  jurisdiction,  does  not  distinctly  show  that 
the  register  and  receiver  had  jurisdiction;  and 
hence,  in  the  absence  of  any  allegation  of  facts 
from  which  such  jurisdiction  appears,  the  In- 
dictmeut  is  insufficient,  under  Kev.  bt.  U.  S. 
8  53()6,  which  requires  the  indictment  to  aver 
that  the  court  or  person  before  whom  the  oath 
was  taken  had  competent  authority  to  adminis- 
ter the  same. 

3.  An  indictment  for  perjury,  which  charges 
that  the  false  testimony  ^ren  on  the  trial  of 
the  Issue  was  material,  is  sufhcient  without 
setting  out  the  facts  from  which  such  mate- 
riality appears. 

4.  On  a  prosecution  for  perjury,  proof  of 
tAe  falsity  of  defendant's  testimony,  on  the  trial 
of  a  land  contest,  that  on  a  specified  day  he 
tiaw  one  S.  cross  a  river  into  the  Oklahoma 
country,  la  not  sufficient  to  warrant  a  convic- 
tion, in  the  absence  of  any  showing  that  such 
testimony  was  in  any  mann<>r  material  to  the 
Issues  tried  or  determined  in  the  land  contest. 

6.  The  mere  fact  that  such  testimony  was 
introduced  on  the  trial  of  the  contest  is  not  suf- 
ficient to  warrant  a  presumption  of  its  material- 
ity. 

Appeal  from  district  court,  Oklahoma 
oonuty;  J.  G.  Clam,  Judge. 

Noah  Rich  was  convicted  of  perjury,  and 
appeals.  Reversed. 

Adams,  McGl^hmd  &  Keyls,  for  appel- 
lant  Horace  Speed,  U.  S.  At^. 

GRKBN,  C.  J.  The  app^ant  was  prose- 
cuted  In  the  district  court  of  Oklahoma  coun- 
ty for  the  crime  of  perjury,  allt^cd  to  have 
been  committed  In  the  local  land  office  on 
the  trial  of  a  land  contest  before  the  register 
and  receiver,  wherein  Jcim  H.  Eugbring  was 
conteetant  and  L<emuel  A  Perry  was  con- 
testee.  On  the  trial  In  tlie  district  court,  be- 
fore the  court  and  a  jury,  the  appellant 
was  found  guilty  as  charged  In  the  In- 
dictment, and  a  motion  for  a  new  trial  and 
in  arrest  of  Judgm^it  was  overruled,  and  by 
the  Judgment  of  the  court  appellant  was  aen- 

^teheatiac  pending. 


fenced  to  be  conflned  at  hard  labor  In  the 
penitentiary  at  Columbus,  Ohio,  for  a  term 
of  three  yeai^  and  to  pay  a  fine  of  one  dol- 
lar, and  the  costs  of  proeecutioii.  Appe- 
lant brings  the  record  Into  this  court  by  ap- 
peal, and  assigns  57  errors  for  whl(^  he 
prays  a  reversal  of  ttie  Judgment  Hie 
record  Is  very  voluminous,  and  very  badly 
prepared,  and  the  aibstracts  filed  amount  to 
but  little  more  than  an  index  to  the  record, 
and  we  shall  dispose  of  the  whole  case  un- 
der two  assignments  of  error:  First,  the 
coiut  erred  In  overruling  the  demurrer  to 
the  Indictment;  second,  the  court  erred  In 
overruling  the  motion  for  a  new  trial. 

The  Indictment  Is  In  one  coimt.  and  charges 
"that  on  the  25th  day  of  November,  In  the 
year  of  our  Lord  one  thousand  eight  htm- 
dred  and  ninety,  at  the  United  States  land 
oflice  at  Oklahoma  City,  In  Oklahoma  cotm- 
ty,  In  said  territory,  before  Jonn  C.  Delaney, 
receiver,  and  J(An  H.  Burford,  register,  of 
sold  land  oSlce,  a  certain  land  coutcst  then 
and  there  pending  between  John  H.  Eng- 
brlng  and  Lemuel  A.  Perry,  of  which  land 
contest  said  land  office  then  and  there  had 
Jurisdiction,  came  on  to  be  heard,  and  there- 
upon one  Noah  Rich  was  produced  as  a  wit- 
ness In  said  contest,  and  was  then  and  there 
duly  sworn  to  testify  truly  In  said  contest 
case  by  the  said  John  C.  Delaney,  receiver, 
who  was  then  and  there  duly  auiliorized  and 
empowered  under  the  laws  of  the  United 
States  of  America,  he,  the  said  John  C.  De- 
laney, receiver  as  aforesaid,  being  then  and 
there  duly  authorized  to  administer  oaths 
In  such  cases,  and  to  administer  said  oath 
In  that  case.  In  manner  and  form  as  was 
then  and  there  done  as  afOreaald;  that  then 
and  there  It  became  a  material  qut«aon 
where  one  W-ilter  Shepherd  wiis'on  the  2l8t 
day  of  April,  In  the  afternoon,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
eighty-nine;  that  then  and  there,  being  such 
witness  as  aforesaid,  so  sworn,  and  being 
first  duly  sworn  as  aforesaid,  the  said  Nonh 
Rich  did  knowingly,  willfully,  corruptly, 
feloniously,  and  falsely  testify,  depose,  and 
say,  in  substance  and  effect,  that  on  the 
21st  day  of  April,  In  the  afternoon.  In  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-nine,  be,  the  said  Noah 
Rich,  saw  the  said  Walter  Shepherd  at  Bar* 
row'B  crossing  of  the  South  Canadian  river, 
and  saw  blm,  the  said  Shepherd,  go  and 
ride  down  to,  into,  and  across  said  river  at 
said  crossing,  and  thence  over  Into  the  Okla- 
homa countty,  whereas,  in  truth  and  In  fact, 
the  said  Noah  Kidi  did  not,  at  any  time, 
on  the  day  last  aforesaid,  see  the  said  Wal- 
ter Shepherd  at  said  Barrow's  cros-^ng  at 
the  said  South  Canadian  rlTer,  and  did  not, 
on  said  day  last  aforesaid,  see  blm,  ttie  said 
Walter  Shepherd,  go  or  ride  down  to,  Into, 
or  across  said  river  at  crossing  «  elsewhere, 
nor  thence  over  into  the  Oklahoma  country; 
in  all  itf  which  parttcalars  the  testimony, 
statements,  and  declarations  so  testified  and 
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deposed  nnto  by  llie  said  Voah  Bicb  were  then 
and  ttieie  material  matter  In  and  to  the  said 
land  contest  so  Inatitnted,  begun,  and  heard 
as  aforesaid,  and  were  then  and  there  not 
true,  but  false,  and  were  then  and  tiiere 
by  the  said  Noah  Bidi  tuot  believed  to  be 
tme,  bnt  were  then  and  there  bj  blm  be- 
'  llered  to  be  false."  13ie  snfildency  of  this 
count  la  challenged  by  a  g»eral  demnner, 
on  the  ground  tbait  it  does  not  state  facts 
BOflicient  to  constitute  a  pnbHc  offense  under 
the  laws  of  the  United  States;  and  two  spe- 
dftc  obJectifHw  have  been  raised  on  the  ar> 
goment:  First,  that  the  count  does  not 
show  by  focts  stated  or  a  distinct  averment 
that  the  register  and  receiver  of  the  local 
land  office  bad  jurisdiction  of  the  proceed- 
ing called  a  "land  contest,**  on  the  trial  of 
which  the  alleged  perjniy  was  committed; 
and,  second,  that  the  count  does  not  show 
by  facts  stated  that  the  matter  sworn  to 
by  appellant  was  material  matter  on  the 
trial  of  the  land  contest  before  the  register 
and  receiver  of  the  local  land  office.  The 
indictment  was  drawn,  and  the  trial  was 
conducted,  as  appears  from  the  instructions 
In  the  record,  under  the  provisions  of  see- 
tton  5392  of  the  Revised  Statutes  of  the 
United  States,  whl<^  defines  the  crime  of 
perjury  agiUust  the  laws  of  the  United 
States  as  follows:  "Every  person  who,  hav- 
ing talcen  an  oath  before  a  competent  tri- 
bunal, officer,  or  person,  In  any  case  In 
which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will 
testify,  declare,  depose,  or  certify  truly,  or 
that  any  written  testimony,  declaration,  dep- 
osition, or  certtflcate  by  him  snbacrilied  Is 
true,  willfully  and  contrary  to  such  oath 
states  or  subscribes  any  material  matter 
which  he  docs  not  believe  to  be  true,  is  guilty 
of  perjury."  It  Is  clear  from  an  analysis 
of  this  section  that,  when  the  oath  Is  talcen 
tiefore  a  tribunal,  In  order  to  constitute  the 
crime  of  perjury  such  tribunal  must  be  a 
competent  tribunal.  It  must  be  a  tribimal 
having  jurisdiction,  or  authorized  by  law,  to 
hear  and  determine  the  matter  in  contro- 
versy before  it;  for  the  law  is  well  settled 
that  the  crime  of  i>erjury  cannot  be  com- 
mitted before  a  tribunal  that  has  no  Juris- 
diction of  the  subject-matter  of  the  contro- 
versy. 2  Whart  Crim.  Law.  1257;  2  Btsh. 
Crtm.  Liaw,  8  1020;  Pankey  v.  People,  2 
III.  80.  In  Pankey  v.  People,  supra,  the 
court  said:  *'lt  will  'be  seen  from  this  re- 
cital of  the  averments  In  the  Indictment  and 
assignment  of  the  perjury  that  two  ques- 
tions present  themselves  as  subjects  of  di- 
rect inquiry,  and  upon  which  the  correctness 
of  the  decision  of  the  circuit  court  in  refus- 
ing to  quash  the  indictment  miist  neceeaari- 
ly  depend.  Those  questions  are  whether 
Gie  grand  Jury  had  any  legal  authority  to 
institute  an  Inquiry  and  examination  into  the 
act  of  Womack,  as  a  constable,  for  the  tak- 
ing of  Illegal  fees  as  a  criminal  and  Indict- 
able offense,  and  tlie  matolallty  of  the  tes- 


timony given  Pankey  before  the  grand 
jury,  in  relatl(m  to  the  inquiry,  with  refer- 
eoce  to  the  alleged  taking  of  Illegal  fees. 
It  will  not  be  doubted  that  cme  ot  the  essen- 
tial Ingredients  necessaiy  to  emistitute  legal 
perjury  is  that  the  tribunal  or  body  befwe 
whom  the  false  swearing  is  alleged  to  have 
been  committed  must  have  legal  authority, 
and  power  to  Inquire  into  the  cause  or  mat- 
ter Investigated."  If  the  register  and  re- 
ceiver of  the  local  land  office  had  no  jurto- 
diction,  under  tiie  laws  of  the  United  States, 
of  the  land  contest,  ca  the  trial  of  wiilch 
appellant  as  a  witness  committed  the  al- 
leged perjury,  they  were  not  a  competent 
tribunal,  within  the  meaning  of  section  5392, 
supra,  and  the  alleged  false  swearing  does 
not  constitute  perjury  as  defined  by  that 
section;  and  each  fact  of  jurisdiction,  being 
essential  to  the  crime  as  charged,  must  ap- 
pear In  some  form  up<m  the  face  of  the  in- 
dictment The  avMinent  of  Jurisdiction  in 
the  count  is  "that  on  the  25th  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety,  at  the  United 
States  land  office  ait  Oklahoma  City,  in  Okla- 
homa county,  in  said  territory,  before  John 
0.  Delaney,  receiver,  and  John  H.  Burford, 
register,  of  said  land  office,  a  certain  land 
contest  then  and  there  pending  between 
John  H.  Engbrlng  and  Lemuel  A.  Perry, 
of  which  land  contest  said  land  office  then 
and  there  had  jurisdiction,  came  on  to  be 
heard."  Is  this  averment  of  Jurisdictloit 
sutHcient  to  support  the  Indictment? 

Section  5390  of  the  Revised  Statutes  ot 
the  United  States  provides:  "In  every  pre- 
sentment or  Indictment  prosecuted  against 
any  person  for  perjury.  It  shall  be  suffi- 
cient to  set  forth  the  substance  of  the 
oEEense  charged  upon  the  defendant,  and  by 
what  court,  and  before  whom  the  oath  was 
taken,  averring  such  court  or  person  to  have 
competent  authority  to  administer  the  same, 
together  with  the  proper  averment  to  falsify 
the  matter  wherein  the  perjury  is  assigned, 
without  setting  forth  the  blU,  answer.  In- 
formation, Indictment,  declaration,  or  any 
part  of  any  record,  or  proceeding,  either  in 
law  or  equity,  or  any  affidavit,  deposition, 
or  certificate,  other  than  as  hereinbefore 
stated,  and  without  setting  forth  the  com- 
mission or  authority  of  the  court,  or  person, 
before  whom  the  perjury  was  committed." 
This  statute  Is  identical  with  the  statute  of 
23  Geo.  II.  c.  11,  and  In  dlscusslug  that  stat- 
ute Mr.  Bishop  says:  "A  Jurisdiction  In  the 
court  or  other  official  person  being  an  ele* 
ment  without  which  there  can  be  no  per- 
jury, this  fact  must,  as  we  have  seen,  be 
disclosed  in  some  way  in  allegation.  On 
principle,  se^ng  that  such  matter  Is  only 
Inducement,  It  would  be  sufficient  either  to 
charge  in  words  that  the  officer  or  tribimal 
had  Jurisdiction  of  these  questions,  or  to 
aver  facts  from  which  the  Jurlsdiciion 
would  In  law  appear,  both  not  being  re> 
quired,  in  analogy  to  the  rule  as  to  the 


Digitized  by  Google 


806 


PACIFIC  REPORTEU.VOI-.  33. 


(OkL 


materially  of  that  to  which  the  witness 
testified.  But  where  the  statute  of  23  Geo. 
II.  c.  11,  or  an  American  one  in  like  term's 
prevails,  the  words  whereof  are,  'averring 
such  court  or  person  to  have  competent  au- 
thority to  administer  the  same,'  doubtless 
ttiis  special  allegation  cannot  be  supplied 
by  the  otlier.  In  other  respects  and  circum- 
stances the  rule  of  principle  and  that  of  the 
adjudications  are  believed  to  be  In  accord. 
Still  It  may  be  recommended  as  the  safer 
course,  and  never  difficult,  so  to  shape  the 
averment  of  the  court  or  official  person  as 
to  render  Its  or  his  Jurisdiction  afflrmatlvely 
palpable,  whether  the  other  allegation  is 
made  or  not"  2  Bish.  Crim.  Proc.  I  010a. 
The  indictment  in  this  case  does  not  state 
Oie  facts  from  whidi,  as  matter  of  lawt 
the  jurisdiction  of  the  register  and  receiver 
is  made  to  appear;  nor  is  there  any  distinct 
averment  In  the  count  that  the  register 
and  recover,  as  such  register  and  receiver, 
had  competent  authority  or  Jurisdiction  in 
the  matt«-  of  said  land  contest;  and  such 
jurisdiction  cannot  be  presumed  In  support 
of  the  Indictment  The  averment  that  "said 
land  office  then  and  there  had  Jiu-isdictlon," 
If  showing  jurisdiction  in  the  register  and 
recdvM*  at  all,  shows  it  only  by  Impllcn- 
tlon,  whitdi  is  not  sufflcleot  In  an  indictment. 
It  was  an  essential  element  of  the  crime 
of  perjury,  alleged  to  have  been  committed 
by  appellant  that  the  register  and  receiver 
of  the  local  land  office  had  competent  au- 
thoriy  or  Jxu-isdlction  of  the  subject-matter 
of  the  land  contest  on  the  trial  of  which 
appellant  testified  as  a  witness;  and  it  was 
necessary  to  aver  such  competent  authority 
in  the  Indictment,  and  establish  It  on  the 
trial. 

In  U.  S.  r.  Hess.  124  n.  S.  483.  8  Sup.  Gt 
Rep.  571,  the  court.  In  passing  upon  the  suffi- 
ciency of  an  Indictment,  say:  "The  general 
rolet  and,  with  few  exertions,  of  which 
the  present  is  not  one,  the  universal  rule, 
Ml  this  subject  ts  that  all  tlie  material  facta 
and  circnmstanceB  embraced  in  the  deflnl- 
tlim  of  the  offense  must  be  stated,  or  the 
Indictment  will  be  defective.  No  essential 
element  of  the  crime  can  be  omitted  without 
destroying  the  whole  pleading.  The  omis- 
sion cannot  be  B1^)pUed  by  Intoidment  or 
by  Implication,  and  the  diarge  must  be 
made  directly,  and  not  inferentlally,  or  by 
way  of  recitaL"  And  again,  in  the  case  of 
PetUbone  t.  V.  S.,  148  U.  a  197,  13  Sup. 
Gt  542,  the  court  say:  "The  general 

role  In  ref^nce  to  an  Indictment  Is  that 
all  the  material  facts  and  circiunstances  em- 
braced In  the  deflnltion  ot  the  offaise  must 
be  stated,  and  that.  If  any  essential  dement 
at  the  crime  Is  omitted,  such  omission  can- 
not be  supplied  Intendment  or  Implica- 
tion." An  essential  element  of  the  crime  of 
perjury,  as  it  Is  d^ned  by  sectltm  &392.  su- 
pra, is  that  the  oath,  when  talcen  before  a 
tribunal,  as  in  ttiis  case,  must  be  taken  be- 
fore a  competoit  tribunal;  and  the  juris- 


diction or  competency  of  the  tribunal  must 
be  shown  in  the  Indictment,  either  by  facta 
alleged  or  by  a  distinct  and  positive  aver- 
ment as  provided  In  section  supra. 
In  neither  way  Is  the  Jurisdiction  of  the 
register  and  recelvn*  shown,  and  In  that  re- 
gard the  indictment  Is  fatally  defective,  and 
the  demurrer  should  have  been  sustained. 

The  second  ground  of  objection  to  the  in- 
dictment Is  that  It  does  not  show  by  facts 
stated  that  the  alleged  false  testimony  upon 
which  the  assignment  of  perjury  is  made 
was  material  matter  on  the  trial  of  the  land 
contest  before  the  register  and  receiver  of 
the  local  land  office^  As  to  the  materiality 
of  the  facts  sworn  to  by  appellant,  the  aver- 
ment of  the  Indictment  Is  "that  then  and 
there  it  became  a  material  qnestlon  where 
one  Walter  Sheph^d  was  on  the  21st  day 
of  April,  in  the  afternoon,  in  the  year  of 
our  Lord  one  thousand  eight  himdred  and 
eighty-nine."  The  Indictment  then  seta  out 
the  testimony  of  appellant  to  the  effect  that 
on  the  2l8t  day  of  April,  in  the  afternoon,  hi 
the  year  1889,  he  saw  the  said  Walter  Shep- 
herd at  Barrow's  crossing  of  the  South 
Canadian  river,  and  saw  him  go  and  ride 
down  to,  into,  and  across  the  said  river, 
at  said  crossing,  and  thence  over  Into  the 
Oklahoma  country;  and  the  Indictment  theu 
avers,  after  the  necessary  averments  to 
falsify  the  testimony  of  appellant,  that  "in 
all  -which  particulars  the  testimony,  state- 
ments, and  declarations  so  testified  and  de- 
posed unto  by  the  said  Noah  Rldi  were  then 
and  there  material  matter  In  and  to  the  said 
land  ctmtest"  No  valid  objection  is  per- 
ceived to  the  manner  of  averring  the  ma- 
teriality of  the  facts  sworn  to  by  appe- 
lant Such  materiality  may  be  shown  hy 
setUng  out  facts  in  the  indictment  from 
which  it  appears  as  matter  ot  law,  or  it 
may  be  shown  by  a  pr<4>er  avfrment  of 
materiality.  Both  are  not  necessary.  Mr. 
Bishop  states  the  rule  to  be:  "This  mat^lal- 
ity  of  the  false  testimony  to  the  issue  or 
^oint  ot  laqiUry  being  an  essential  element 
in  the  off^e^  It  must  be  avozed;  and  the 
pleader  has  his  choice  between  two  methods 
of  doing  this:  he  may  say  that  It  was  ma- 
terial, or  be  may  set  out  facts  from  whidi 
its  materiality  wIU,  as  matter  of  law,  ap- 
pear. He  need  not  do  both.**  2  BIsh.  Crlm. 
Proc  i  921. 

Appellant  moved  the  court  below  for  a  new 
trial,  and  In  support  of  bis  motioa  filed  ni^ 
merous  grounds,  and  many  speoiflcatlons  of 
aileged  wrors  of  law  occurrins  at  tba  tdaL 
Hie  motion  was  overruled  by  tlie  court,  and 
exceptions  thereto  were  duly  taken  by  appel- 
lant We  shall  not  examine  all  the  grounds 
of  the  motlMi,  but  It  will  suffice  to  oonsldw 
the  following:  Fifth,  that  the  vwdlct  Is  not 
sustained  1^  suffii^eut  evidence;  ^tfa,  the 
verdict  is  otmtrary  to  law.  The  materiality 
(tf  the  testtmmiy  ot  afipellant  before  the  reg- 
ister and  receiver  ot  the  local  land  office  co 
the  trial  of  the  land  contest  was  an  esseib 
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tial  Ingredient  In  tbe  crime  alleged  to  faaTe 
been  committed  by'  appellant,  and,  like  all 
other  .material  averraentB,  It  was  necessary 
for  tbe  prosecution  to  prove  such  materiality 
on  the  trial  In  order  to  warrant  a  conrtotion. 
State  T.  Alkois,  32  Iowa,  403;  Nelson  t. 
State.  32  Ark.  193.  In  State  t.  Alkeus,  sn* 
pra,  the  court  say:  "Hie  evidence  upon  tbe 
trial  of  tbe  Indictment  now  before  ns  soffi- 
diently  establishes  tbe  fact  that  the  defend- 
ant was  sworn  and  testiQed  to  tbe  matter 
allured.  The  falsity  of  bis  testimony,  of 
which  there  are  very  great  doubts,  may  be 
conceded.  But  there  is  an  entire  absmoe 
of  eridenoe  showing  or  tending  to  show  the 
materiality  of  the  matter  testified  to  by  de- 
fendant upCMi  the  lasues  In  the  case,  elth» 
direct  or  oc^teral;  or  that  it  had  In  tbe  re- 
motest degree  anything  to  do  in  determining 
such  issues;  or  that  it  was  at  all  pertinent, 
either  directly  or  remotely,  to  any  matter 
involved  in  the  proceeding.  It  Is  not  shown 
that  the  evldmce  was  material  or  pertinent 
to  the  question  of  the  value  of  defendant's 
services  tor  which  suit  was  brought,  or  to  the 
qneetioa  as  to  the  number  of  days  he  la- 
bored. Neither  does  It  appear  that  the  porch, 
the  floor  of  which  defeiKlant  testified  he  had 
dressed,  the  bUIs  which  he  swore  he  hod 
hewed,  or  the  lumber  which  he  asserted  he 
bad  contracted  to  purchase,  were  a  part  of, 
pertained  to,  or  had  anything  to  do  with, 
the  house  he  removed,  or  the  one  upon  which 
he  performed  the  labor.  There  is  an  entire 
want  of  evldotce  conneotilag  the  matter  al- 
leged to  have  been  falsely  stated  with  the 
subjeot  of  the  action,  or  the  Issue  therein 
found.  Neither  does  It  appear  that  the  evi- 
dence was  elicited  to  establish  ofrcumstancea 
to  guide  the  Jury  in  finding  a  verdict  In  that 
case,  nor  Is  it  shown  that  the  evidence  was 
drawn  out  as  a  test  of  the  truthfulness  of  ttie 
defmdant  or  of  any  other  witness.  In  a  few 
words,  it  is,  so  far  as  the  abstract  before  us 
discloses,  unconnected,  directly  and  remotely, 
with  the  case  tried  by  the  court  Had  it  pos- 
sessed any  of  the  characteristics  the  absence 
at  which  we  have  just  pointed  out.  it  might 
have  been  regarded  as  material  matter  in  the 
trial."  In  the  case  of  Nt^n  v.  Statev  supra, 
the  defendant  was  indicted  for  perjtiry  al- 
leped  to  have  been  committted  on  bis  exam- 
ination as  a  witness  before  a  Jury  of  inquest 
over  tbe  dead  body  of  one  Adam  Pippin,  on 
which  examination  be  testified  that  on  Wed- 
nesday evening,  August  9,  1876,  one  Heniy 
Harris  was  at  his  bouse*  and  ate  supper 
tliere,  and  was  there  until  bedtime,  and 
went  to  bed  tiiere;  and  as  to  the  material- 
ity of  this  evldoioe  the  court  aay:  "It  was 
not  proven  that  Henry  Harris  was  arrested 
for,  or  suspicioned  ol^  any  criminal  oonnec* 
tlim  with  the  death  of  Pippin,  or  that  his 
guilt  or  innocence  was  in  any  manner  the 
sabjeot  ot  Inquiry  before  tbe  conmer's  In- 
quest It  was  proved  that  appelant  swore 
at  the  Inquest  that  Reary  Harris  waa  at  bis 
house  on  the  eroilng  of  the  dth  at  August, 


1876,  ate  supper,  and  rematned  there  durli^ 
the  night,  and  tbei^  was  evidence  conducing 
to  prove  that  this  statemmt  was  false;  but 
there  was  no  evidence  to  prove  that  the 
whereabouts  of  Henry  Harris  during  that 
particular  evening  and  night  were  material 
to  any  matter  that  waa  the  proper  subject 
of  Inquiry  by  the  coroner  or  his  Jury.  The 
materiality  of  the  teslimony  on  which  per- 
jury is  assigned  must  be  established  by  evl- 
denoe,  and  cannot  be  left  to  presumption  or 
Inference."  On  the  trial  of  apprflant  In  the 
court  below  the  testimony  of  appellant  given 
lM*fore  the  register  and  receiver  of  the  local 
land, office  on  the  trial  of  the  land  contest 
was  offered  In  evidence  to  the  court  and  Jury, 
in  which  It  appeared  tliat  appellant  swora 
that  on  the  2l8t  day  of  April,  1889,  in  the  aft> 
emoon  of  that  day,  he  saw  Walter  Shep- 
herd at  Barrow's  crossing  of  the  South  Ca- 
na<llan  river,  and  saw  him  ride  down  to,  Into, 
and  across  said  river,  and  thence  into  the 
Oklahoma  country;  and  it  is  this  evidence 
tbat  is  alleged  In  the  indictment  to  have 
b<<en  material  on  the  trial  of  tbe  land  con- 
test, and  on  which  the  perjury  is  assigned; 
luid  it  may  be  cwceded  that  this  testimony 
was  false,  but  we  fall  to  find  in  the  record, 
which  purports  to  give  all  of  the  testlm(Hiy  on 
the  trial  b^ow,  any  proof  that  it  was  in  any 
nuinner,  directly  or  Indirectly,  proximately  or 
nmotely,  material  to  the  issues  tried  and  de- 
termined by  tbe  register  and  receiver  of  the 
local  land  office  In  the  land  contest  ot  John 
H.  Engbrlng  against  Lemuel  A.  Pwry.  There 
is  no  proof  tbat  app^lant's  alleged  false  tes- 
timony was  material  to  any  issue  involved  In 
the  land  contest  or  that  it  was  material  as 
affecting  appellant's  credibility  as  a  wit- 
ness, or  as  affecting  the  credlUilty  of  Walter 
Shepherd  as  a  witness,  or  as  affecting  the 
testimony  of  any  other  witness  who  testi- 
fied on  the  trial  of  the  land  contest  before 
the  register  and  receiver  of  the  local  land 
office;  and  proof  that  the  testimony  was  ad- 
mitted on  t^  trial  of  the  land  contest  Is  not 
sufficient  to  warrant  a  court  and  Jury  in  In- 
ferring that  such  testimony  was  material 
to  the  issues.  Com.  v.  Pollard,  12  Mete 
(Mass.)  225.  As  there  vras  no  sufficient  proof 
on  the  trial  below  of  the  materiality  of  the 
alleged  false  testimony  of  appellant  the  ver- 
dict of  the  Jury  was  not  suppcMrted  by  the 
evidmoe,  and  was  contrary  to  law,  and  the 
M'urt  erred  In  overruling  appellant's  motion 
for  a  new  trial;  and  for  the  errors  indicated 
the  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  consistent  with  this  <^Ini«i.  Re- 
versed and  remanded. 

(M  Or.  ssn 
DUPPET  et  al.  v.  MIX  et  al. 

(Supreme  Conrt  of  Oregon.    June  28,  1893.) 
HlltiNO  Claims  —Recovert  of  Fosses^ios  —  Jo- 

R18DICTION — JOSTICRS  OT  PbsCE. 

As  tbe  rights  of  one  locating  lands  as  a 
mining  claim  under  Bev.  St.  U.  S.  |  2310  et 
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sen.,  are  merely  possessory,  so  long  aa  the  con- 
ditions entitlintr  him  to  fi  patent  are  only  par- 
tially p(-rfnrmed,  and  do  not  constiiute  title,  an 
action  bt'fore  a  jnstire,  under  Hill's  Code,  §§ 
^17o-21S3,  to  recover  pOHseRsion  of  a  mining 
claim,  based  on  suob  partial  perfarmance.  does 
not  involve  an  issue  as  to  title  to  real  et>tate. 

Appeal  from  circuit  couit,  Uniou  county; 
James  A.  Fee,  Judge. 

Action  by  C.  J.  Duffey  and  another 
against  W.  A.  Mix  and  others.  From  a 
Judgment  for  plaintiCfs,  defendants  appeal. 
Affirmed. 

T.  H.  Crawford,  for  appdlanta.  B.  Eakln» 
for  respwidaita. 

LORD,  a  J.  This  was  an  action  origin* 
ally  brought  by  the  plaintiffs  against  the  de- 
fendants in  a  Justice's  court  for  the  recov- 
ery of  the  possession  of  a  quartz  mining 
claim  known  as  the  "May  Flower,"  in  which 
the  plaintiffs  recovered  a  Judgment,  from 
which  the  defeudants  appealed  to  the  cir- 
cuit court,  where  plaintiffs  again  recovered 
Judgment,  and  from  which  defenuanta  have 
appealed  to  this  court 

In  the  Justice's  court  the  defendants  de- 
murred to  the  complaint  on  the  ground  that 
the  court  did  not  have  JuriMllctlon  of  the 
8iil)joct-matter  of  the  action,  which  was 
overruled.  This  doiuurrer  was  dgain  urged 
in  the  circuit  court  on  appeal,  but  It  was 
again  overruled,  and  constitutes  the  only  er- 
ror relied  upon  In  this  appt^,  although  there 
fire  some  others  assigned.  The  conteution 
for  the  defendants  Is  that  the  party  who 
discovers  a  miuenil-btaring  vein  or  lode  In 
place  upon  the  public  lands,  marks  out  and 
hx-atea  tiie  same  on  the  ground,  posts  his 
notice  thereon,  and  records  it,  as  prescribed 
by  the  customs  or  laws,  has  uot  only  the 
right  of  possession,  but  a  freehold  title 
thereto  under  a  grant  from  the  United 
Slates,  whioh  can  only  be  defeated  by  his 
failure  to  comply  with  the  conditions  at- 
tache<l  to  such  griint.  Hence  It  is  claimed 
tliat  in  the  trial  of  an  action  fot  the  recov- 
ery of  the  possession  of  a  mining  claim, 
where  tlie  Issu't  tendered  and  raised  by  the 
pleadings  Is  the  ri.<::ht  of  posso^'sion  or  the 
POSSC8B017  title  tmder  the  mining  laws  of 
the  United  Slates,  where  the  right  Is  ques- 
tioned either  by  failuie  to  comply  with  the 
law  In  making  tlte  location  or  failure  to 
comply  with  tlie  conditions  attached  to  the 
gfiint  as  to  annual  assessment  work,  that 
the  title  to  real  estate  Is  essontlnlly  the  is- 
sue to  be  tried,  of  which  a  justice's  court 
1ms  no  Juiisdictlon.  Scctlou  1  of  article  7 
of  the  constitution  provides  lliat  Justices  of 
the  iKsice  may  be  Invested  with  limited  Ju- 
dicial powers.  Section  IK>8  of  Hill's  Ck>de, 
after  providing  lliat  a  Justlctj's  court  has 
Jurisdiction,  but  not  exclusive,  of  the  actions 
enumerated  tlieix-ln,  deciaivs  by  section  009 
that  the  Jurisdiction  conferre-l  by  tlie  pre- 
ceding section  does  not  extend  to  "on  ac- 
tion In  which  title  to  real  property  shall 
come  into  question."   Section  20S1  of  Hill's 


Code  provides  that,  *if  It  appears  on  the 
trial  of  any  cause  of  action  before  a  Justice 
of  the  peace,  from  the  evidence  of  either 
party,  that  the  title  to  lands  Is  In  questimi, 
which  title  shall  be  disputed  by  the  other 
party,  the  Justice  shall  immedfaitely  make 
an  entry  thereof  in  his  docket,  and  cease  all 
further  proceedings  In  the  cause,  and  shall 
certify  and  return  to  the  drciiit  court  of  the 
county  a  transcript  of  all  entries,"  etc 
These  sections  cleiuiy  Indicate  that  It  was 
the  lutcut  of  tlie  legislature  to  withhold 
from  the  Justice's  court  Jm-lsdlction  to  try 
any  action  whore  the  title  to  real  estate 
comes  in  question.  Justice's  courts,  not  be- 
ing courts  of  record,  their  Judgments  are  not 
safe  and  ei\duilng  evidence  of  title  to  really; 
and,  being  often  presided  over  by  men  un- 
trained in  the  law,  and  by  reason  thereof 
\m&t  or  incapable  of  determining  the  Intri- 
cate and  dim  cult  questions  which  arise  In 
relation  to  titles  to  land,  they  are  not  re- 
garded as  safe  il^Kwitorles  for  the  exercise 
of  Boch  Jurisdiction.  Sections  2175-2183, 
Hill's  Code,  show  that  a  Justice's  court  has 
Jurisdiction  of  an  action  to  retover  the  poa- 
seuslon  of  a  mhiing  claim,  prescribe  the  facts 
that  must  be  set  out  In  the  pleadings  con- 
stituting the  plaintiff's  right  of  possession, 
the  answer  of  the  defendant,  the  substance 
of  the  Judgment  to  be  ^tei*ed.  the  evidence 
tlint  may  be  giveu,  and  provide  for  the 
ri^t  of  appeal  and  the  enforcement  of  the 
JudgmMit.  The  action  for  which  these 
tions  provide  Is  purely  possessoiy,  and  does 
uot  contemplate  the  trial  of  questions  whlda 
involve  the  legal  title  to  realty.  Its  object 
is  to  furnish  a  speedy  remedy  for  the  re- 
covery of  a  mining  claim  to  one  ousted  from 
the  actual  possession,  but  In  whom  is  the 
right  of  possession.  It  Is  not  intended  to 
take  the  place  of  an  action  of  eJ^tlML 
The  action  of  ejection  can  only  be  used  as 
a  reuKdy  to  determine  tho  right  of  posses- 
sion where  the  plaintiff  has  a  legal  Interest 
or  title  to  the  property  the  possesion  of 
wlildi  is  sought  to  be  recovered.  Sectioii 
310,  Hill's  Code,  provides:  "Any  person 
yvho  has  a  legal  estate  In  real  jn-operty,  and 
a  right  to  the  posseesioo  ttiereof,  may  re- 
cover such  possessiou,  with  damages  for 
withholding  the  same,  by  an  action  at  law." 
It  is  said  in  Chapman  v.  Dougherty,  87  Mo. 
(117,  that  "in  our  statutory  ejection  all  the 
constituent  elements  of  title  are  Involved,— 
possession,  right  of  possession,  and  right  of 
property."  Joy  v.  Stump,  14  Or.  362,  12 
Pac.  Rep.  S29.  But  a  question  as  to  actual 
possession  is  not  one  Involving  title;  neither 
is  the  question  as  to  the  right  of  possi«sIon, 
independently  of  any  claim  of  title.  When 
the  plaintiff  is  deuiod  or  deptived  of  the  pos- 
session of  his  minln.j'  claim,  it  Is  the  "facts 
ccnstituting  his  right  of  poswesslon"  that 
furnish  the  bnsis  of  the  Justices'  courts' 
jurisdiction  and  the  right  to  adjudge  the  re- 
covery of  Its  possession.  The  action  is  pos- 
8CBSor7,  and  the  tight  of  posseatdon,  and  not 
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cf  property,  is  contested,  Tlie  action  de- 
cides nothing  with  rmpect  to  tlie  rlgbt  or 
litle  of  property.  It  merely  restores  the 
plaintiff  to  that  state  or  contlltion  in  whlc^ 
he  -WHS,  or  by  law  ought  to  have  been,  be- 
f<fre  dispossession. 

We  think,  thercffore,  there  Is  no  Jurisdic- 
tion given  to  a  justice's  court  in  an  action 
for  the  recovery  of  a  minln:;  claim  to  try 
questions  of  title  to  real  property.  This  be- 
ing so,  the  quesUoa  then  recurs  whether  the 
location  of  a  qiiartz  mine  under  tie  laws 
of  the  United  States  confers  on  the  locator, 
before  entire  compliance  with  their  require- 
menta,  such  legal  rights  or  title  to  it  as 
precludes  the  right  of  a  Justice's  court  to 
exercise  Jurisdiction  in  an  action  by  him 
for  the  recovery  of  its  possesion.  The 
answer  to  this  question  depends  upon  the 
nature  of  the  interest  which  the  locator  has 
acquired  in  the  claim.  By  secUon  2319  et 
seq..  ReT.  St  U.  S.,  all  valuable  n^eral  de- 
posits In  lands  of  the  United  States,  and 
in  tbe  lands  on  which  th^  are  found,  are 
declared  to  be  opea  to  exploration,  occiqia- 
Uon.  and  purchase.  The  mode  of  locating 
such  lands  as  mining  dalms  Is  fully  provided 
for,  and  the  locators  are  granted  the  ex- 
clusive right  of  posscsslwi  and  enjoymrat  of 
the  surface  included  within  the  lines  of  th^ 
locaiUon.  In  Gwlllim  t.  Donnellan,  115  U. 
S.  49,  5  Sup.  Ct  Bep.  1110,  the  court  says 
that  "a  valid  and  subsisting  location  of  min- 
eral lands,  made  and  k^t  up  in  accordance 
wltb  the  provisions  of  the  statutes  of  the 
United  States,  has  the  effect  of  a  grunt  by 
the  United  States  of  the  right  of  present 
and  exclusive  possession  of  the  lands  lo- 
cated." "The  statutes  of  the  United  States," 
Mr.  Judge  Brewer  said,  "provide  tliat  upon 
the  performance  of  certain  conditions  the 
discoverer  of  a  mine  becomes  aititled  to  a 
patent  If  all  these  conditions  hare  been 
performed,  the  full  equitaUe  title  is  vested 
bi  the  discoverer,  and  all  that  the 
goTemmoit  retains  is  the  naked  legal 
title,  in  trust  for  the  equitable  owner. 
If  only  partially  performed,  he  has  an 
absolute  right  of  possession,  and  on  in- 
choate title,  whicli  furtht^  pen'omiance  will 
perfect  and  complete."  Smelting  Co.  v. 
Uucker,  2S  Fed.  Itep.  221.  This  possessory 
eight  Is  declajfed  by  the  statutes  and  de- 
cisions of  some  of  the  states  to  be  real-estate 
title,  and  as  such  pusses  to  the  heir,  and  Is 
subject  to  seizure  and  sale.  In  this  state 
we  have  no  statute  declaring  such  posses- 
soiy  rights  or  right  of  possession  to  a  min- 
ing claim  to  be  real  estate  title.  The  rights 
given  under  the  United  States  statutes  are 
possessory,  and  do  not  confer  title,  but  en- 
title a  party  who,  having  made  and  marked 
his  dlscovety,  and  performed  and  kept  up 
the  work  necessary  to  a  valid  and  subsisting 
locatiou,  for  the  purpose  of  developing  tlie 
mine,  to  the  exduslve  possession  and  enjoy- 
ment therecKt  against  the  whole  worid.  Sodi 
Im  tlie  cue  d  the  plalntuta.   Ttay  have 


located  their  mining  claim,  and  are  tdigaged 
in  working  and  doing  those  things  essential 
to  make  it  a  valid  and  substantial  location. 
Whether  tiiey  intend  to  fully  comply  with 
the  requirements  of  the  law  so  as  to  entitle 
them  to  a  legal  title  or  patent  we  ore  unad- 
vised, but  their  right  to  the  present  pos- 
sc-ssion,  while  so  engaged.  Is  absolute  and 
exclusive  against  all  the  world.  As  this 
right  of  possession  entitles  the  plaintiffs  to 
wortc  the  mine,  take  out  its  ore,  and  ap- 
propriate It  to  their  own  use  and  profit  it 
is  a  valuable  ri;^t  and  protected  by  the 
law.  Sudi  being  the  case,  whoever  wrong- 
fully deprives  them  of  its  X'ossesslon  will 
be  adjudged  to  restore  it  In  an  action  for 
its  recovery.  As  the  right  of  the  plaintiffs 
to  the  possession  of  the  mine  in  question 
Is  not  a  legal  estate  or  title  to  land,  an  ac- 
tion may  be  maintained  in  a  justice's  court 
for  Its  recovery,  if  they  have  be«i  wrong- 
fully deprived  of  Its  possessl<Mi.  As  the  de- 
murrer of  the  defendonts  admits  the  facts 
constituting  the  plaintiffs'  right  to  the  pos- 
session of  tlie  May  Flower  mining  dalm, 
and  that  they  wrongfully  ;iDd  clandestinely 
deprived  plaintiffs  of  its  possession,  and 
still  continue  to  withhold  such  possession 
from  them.  It  results  that  the  Judgmrat  for 
Its  recoretr  must  be  affirmed. 


(S4  Or.  4U) 


HILL  T.  HILL. 


(Supreme  Court  of  Oregon.    July  24,  1898.) 
Divorce— Plead  ISO — Ev  idence, 

1.  In  a  snit  for  divorce,  plfllntilTs  testimo- 
ny that  defendant  frequently  charged  her  false- 
ly with  undiastlty,  without  stating  the  times, 
places,  peraotu,  or  othn  circumstances,  is  too 
mdofiitite  to  warrant  a  decree. 

2.  In  a  suit  for  divorce,  defendant  may  take 
advantflcre  of  condonation  without  plcadios;  it. 

3.  Admissions  In  the  answer  to  a  complaint 
for  divorce  do  not  warrant  a  decree,  but  plain- 
tiff must  prove  her  case  Independently  of  them. 

Appeal  from  circuit  court  Douglas  ootmty; 
J.  C.  Fullerton,  Judge. 

Suit  by  Lucy  J.  HiU  against  W.  J.  Hill  for 
divorce.  From  a  decree  for  plalntUI,  defend- 
ant appeals.  Beversed. 

E.  O.  Potter,  for  appellant  L.  Bilyen  and 
A.  O.  Woodcock,  for  respondent 

BEAN,  J.  This  is  a  suit  fmr  divorce  on  the 
ground  of  cruel  and  Inhuman  treatment 
The  complaint  charges  "ttuut  defendant  has 
been  Jealous  of  plaintiff  without  cause,  and 
has  for  the  past  tbree  years  continued  to  be 
Jealous  of  plaintiff,  and  has  frequently  ac- 
cused the  plaintiff  falsely  and  without  cause 
of  bdng  guilty  of  unchastity,  and  of  having 
committed  adultery,  by  saying  to  plaintiff, 
that  'you  (plaintiff)  have  been  having  sexual 
Intercourse  with  other  men  besides  me,  (de- 
fendant,)' and  that  said  def«idant  made  such 
accusations  frequently  during  February,  1S91. 
The  persons  meant  by  defendant  plaintiff 
cannot  now  state.  That  eech,  alL  and  every 
of  said  charges  were  false  and  untrue  In  tact. 
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and  diCendant  knmr  flw  nme.  and  made 
ttiem  to  vex  and  asmcv  the  plaintiff."  It  la 
doDbtfol  wtaathw  this  allegation  la  Btlfflden^ 
ij  definite  and  certain  to  conatltate  a  came 
of  aolt,  bat  we  paw  tiiail:  qnestloa.  Tbe  reo- 
<«d  dladoaee  tliat  plaintiff  and  defendant 
w«e  mairied  In  thla  state  on  tfae  10th  daj  of 
F^>niBi7, 1878,  and  contlnaed  to  live  tooth- 
er aa  Imsband  and  wife  nntU  aame  time  In 
1888,  when  the  defendant,  barhig  met  wMh 
anfltirtai  reveraea,  went  to  Kansas  with  plain- 
tiff's consent,  to  aedc  a  new  location,  wttii 
the  uodflntandlnc  that  he  shonld  send  for 
Ua  family  aa  noon  aa  he  could  provide  a 
home  tor  Uiem.  The  onl;r  gromid  for  the  di- 
vorce alleged  Is  timt  of  Imputation  of  a  want 
of  cfaaatitj,  and  the  only  evld«ice  In  the  rec- 
ord tmdlng  Id  aay  way  to  support  tlw  charge 
la  the  tesUmony  ot  plaintiff,  gtren  In  re- 
sponse to  leadlDff  Interrof^atories,  and  Is  as 
follows:  "Question,  How  has  defendant  treat- 
ed yon  durlDg  your  married  life?  Answer. 
He  has  not  treated  me  rery  well  for  the  last 
six  years.  He  has  been  Jealous,  and  accused 
me  of  not  being  true  to  him.  He  thought  I 
Ivaa  too  free  with  otheis,  and  allowed  them 
privileges  I  hadn't  ought  to.  Q.  Did  he  ever 
accuse  you  at  any  time  of  having  bad  sexual 
Intercourse  with  other  meni  A.  He  did,  fre- 
quently. Q.  Did  he  have  any  reason  for  so 
aocuBtng  you?  A.  He  never.  Q.  You  may 
sta;te  what  effect  the  action  of  defendant  to- 
wards you  had  on  yon  aa  to  yonr  happiness 
while  living  with  him.  A.  It  has  made  me 
ve^  miserable,  and  has  Impaired  my  health. 
It  has  insulted  me,  and  woundM  my  feel- 
ings." This  testluMMiy  is  flatly  contradicted 
by  tlie  defendant,  but,  even  If  uncontradict- 
ed, la  clearly  too  indeflnite  and  oncertain  as 
to  time,  plaice,  persons,  and  drcumatances  to 
entitle  her  to  a  divorce.  The  accusati<m  of 
adultery,  so  far  as  this  testlmooy  dladosee, 
If  made  at  all,  may  have  been  made  at  any 
time  during  the  married  life  of  the  parties, 
and  have  been  fully  condoned  by  subsequent 
cohabitation;  and.  If  this  be  so,  the  plalDtlff 
Is  not  entitled  to  a  decree  of  divorce,  al- 
though the  defendant  has  not  pleaded  the 
condonation.  Stew.  Mar.  &  Dlv.  |  811;  2 
Btsh.  Mar.  &  Dlv.  |  631;  North  v.  North. 
0  Mass.  S20. 

It  Is  claimed  that  the  defendant  by  his  an- 
swer admits  the  charge,  and  that  such  admis- 
sion should  be  taken  agnlnst  him.  It  Is  true 
the  answer  does  te<^lcally  admit  that  de- 
fendant accused  the  plaintiff  of  the  crime  of 
adultery,  but  this  admlaslon  is  only  the  re- 
sult of  an  imperfect  denial,  and  evidently  not 
intentional  <m  the  part  of  the  defendant; 
but,  if  it  was  otherwise,  or  no  answer  what- 
ever hod  been  filed,  the  plaintiff  must  still 
mal:e  out  her  case  before  she  Is  entitled  to  a 
decree.  As  was  said  by  Lord,  J.:  "It  Is  our 
duty  to  remember  that  the  contract  of  mar- 
riage, unlike  other  contracts,  the  state  is  spe- 
ctaliy  Interested  in  preserving  unbroken,  and 
that  the  contracting  perdes  cannot  annul  It, 
nor  the  court,  except  for  the  causes  spedfled 
m  the  statute,  and  only  then  when  satlsfao- 


toi7  e^moe  ttiat  aodi  cause  w  eanaea  es- 
Ist**  Wheeler  t.  Wheelor,  18  Or.  263,  24 
Paa  Rep.  900.  The  oourts  regard  the  mar- 
riage contract  with  peculiar  faror,  and  win 
not  dissolve  It  upon  the  mere  disagreement 
of  the  parttea  nndw  It,  or  thdr  follore  to  live 
haKiOy  togcrther.  Adams  t.  Adanu^  12  Or. 
176,  6  Pac  Rejk.  677;  True  v.  True,  6  Ulnn. 
438.  (GIL  315.)  Looking  at  thla  entire  record, 
we  are  of  ttie  oplnlfw  that  itliUnilff  baa  not 
proven  a  case  entitling  her  to  a  divorce,  and 
the  decree  of  the  court  Mow  must  be  » 
versed,  and  the  complaint  dismissed. 


W  Or.  oo 

UPTON  T.  HUftlB. 
(Supreme  Court  of  Orecoo.    July  17,  1893k) 

LiBBL— fBIVlLSasWDBTinOATION. 

LA  aewspapv  article  cntllng  ■  congw 
slonal  candidate  a  **nerjiired  villaiD.**  and 
ctiarKinf?  that  h«  bad  oecelrpO  a  court  of  jus- 
tice by  faltie  m-earing,  is  lilx^tnua  p*^  se.  and 
not  privileged  by  the  ftict  of  plaiatifTs  eandl- 
dacy. 

2.  The  fact  that  a  libelous  article  on  a  eon- 
greaslonal  candidate  was  coplfil  by  defmdant 
from  nnolhi>r  newtpapn-  is  not  a  juNHficatioa. 
even  if  defendant  acted  with  tlie  Dtmost  good 
fflith  and  honest  belief  In  its  truth,  and  in  or- 
der to  iuform  the  votcrti.  Such  matters  can 
only  be  consitlered  In  disproof  of  malice,  to 
mitlfrate  damages. 

3.  evidence  of  a  subsequent  defematfon 
cbnrsiDg  a  difTerrnt  crime,  to  prove  express 
malice.  Is  inadmissible  on  gmundii  of  policr, 

4.  Codei.  I  91,  permits  defendant  to  allege 
both  the  truth  of  tiie  matter  charged  and  any 
mitigating  circumBtances  to  retluce  tbe  dam-' 
atros,  and  he  may  prove  the  latter  whether  ha 
proves  the  former  or  not.  Defendant  had 
given  some  evidence  in  jastiflcation  which, 
thouifb  insufficient  to  that  end,  did  chime  with 
his  evidence  in  mitiirntion,  of  gix>d  faith  and 
l>etlef.  The  court  cbartred  that.  If  the  plea  of 
Jnstilication  was  not  sustained,  the  jury  might 
consider  that  as  a  repetition  of  the  charge,  In 
aggravation  of  damages,  and  aa  evidence  of 
malice.  Held  error.  It  was  for  the  jury  to 
decide  from  the  evidence,  and  spirit  of  the  d» 
feuss,  whethw  the  plea  was  honest  or  mali- 
cious. 

Appeal  from  drcnlt  court,  Oaof  oonnty; 
J.  O.  FuUerton.  Judge. 

Action  by  one  Upton  agnlnst  one  Hume  for 
llbeL  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

The  facts  fully  appear  In  the  following 
statement  by  BGAN.  J.: 

The  plaintiff,  Upton,  eaed  Hume  upon  a 
charge  of  Ubel,  la  publishing  In  the  BoM 
Bfach  Gazette,  a  new^Hiper  owned  and  pub- 
Ushed  by  him.  and  cfnnUated  In  the  coun- 
ties of  Coos  and  Ourry,  In  this  state,  certain 
articles  concerning  the  plaintiff,  containing, 
among  other  things,  the  following  language, 
alleged  to  be  false  and  defamatory:  "He 
(meaning  the  plaintiff)  has  already  acquired 
the  reputation  of  being  a  loathsome,  ven- 
omous thing,  without  tfume;  a  man  withoat 
a  ^rnifc  ct  manhood;  a  betrayer  <tf  hla  party; 
a  dtlzen  whose  word  la  not  vrorth  a  atraw; 
a  vUe  and  cowardly  slanderer;  an  Infamoaa 
scoundrd;  and  a  perjured  Tlllaln."  "No.  air; 
yon  (meaning  the  plaintiff)  doaft  thla  aUuply 
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for  personal  feeling  and  ^Ite.  You  done  so 
because  Gapt  Tidienor  bad  publicly  called 
yon,  to  yotir  face,  a  perjurer  and  a  thief." 
"This,  sAr,  was  the  worst  of  perjury,  for  by 
this,  your  false  swearing,  you  deceived  the 
court,  and  was  the  cause  of  granting  a  di- 
vorce UlegaUy.  Deny  this.  If  you  dare.  The 
proof  can  be  produced  with  little  effort. 
We  could  recount  many  more  of  your  ways 
that  are  dork,  J.  H.  Upton,  but  we  think  the 
above  will  gnfllce  for  the  present"  The  de- 
fendant, by  his  answer,  admits  the  publica- 
tion, but  pleads  (1)  the  tnitb  In  Justification; 
and  as  a  matter  of  Inducement,  explana- 
tdon,  and  jnstiacatlon,  that  at  the  time  of  the 
publication  the  plaintiff  was  a  candidate  for 
the  ofSce  of  Joint  representative  for  Coos 
and  Curry  counties  in  the  leglslattire,  and  that 
the  articles  complained  of  were  only  a  re- 
publication of  unretracted  charges  published 
by  one  Walter  Sutton  In  1884,  but  who,  at 
the  time  of  the  publication  complained  of, 
was  nubtlabing  a  paper  called  the  Port  Or- 
ford  Trtbnne,  and  advocating  therein  the  deo 
tlon  of  plalntUt  and  abusing  the  defendant, 
who  was  supporting  and  advocating  the  eleo- 
tl<m  of  plaintUTs  opponent;  that,  when  said 
articles  w»e  published  by  defendant,  he  bad 
soffldent  cause  to  beUere,  and  did  believe, 
Hiat  tbe  diarges  tiiereln  cimtalned  were  true: 
and  that  tbe  plaintiff  was  an  tmflt  person 
for  flie  position  to  ^hlch  he  as^red,  and, 
so  believing,  publtalied  the  same  In  good 
faith,  and  without  malice  against  the  plain- 
tiff, but  tor  tbe  sole  purpose  of  advMng 
the  votera  of  Goos  and  Carry  counties  as  to 
the  tme  character  of  idalntlff  and  the  In- 
consistent ta  Sutton.  The  trial  resulted  Id 
a  Twdiot  end  Judgmoit  In  favor  of  plalntlfl  In 
the  sum  of  fSOO,  from  whicb  the  defendant 
appeals,  asslgnhig  erm-  In  ths  admission  of 
testimony,  and  in  giving  and  refudng  certain 
InstructioBa. 

S.  H.  Hazard,  for  appellant.  W.  M. 
Kaiser  and  J.  M.  SIglin,  for  respondent 

BBAN,  X,  (after  stating  the  focts  aa  abore.) 
Before  conjrid«lng  the  other  asstenments  of 
error,  we  wish  to  advert  to  the  question 
raised  by  the  motion  tor  a  n<msult,  and  by 
certain  Instructions  given  and  refused  by  the 
trial  court,  and  that  Is  whether  the  publica- 
tion oomplatned  of  was  prima  facie  priv- 
ileged by  the  occasion,  and  whether  this  ac- 
tion can  be  maintained  by  plaintiff  without 
proof  of  express  malice.  The  general  rule 
is  that.  In  the  case  of  a  llbdous  publication, 
the  law  implies  maltoe,  and  Infers  some  dam- 
ages if  the  publication  Is  false;  but  to  this 
nde  there  are  certain  excepti<His,  In  what 
are  known  as  "privileged  communications." 
Such  communications  are  usually  divided  In- 
to several  classes,  with  only  one  of  wliich  we 
are  oonoeraed  at  this  time,  and  that  Is,  gen- 
erally stated,  thus;  "A  commimlcation  made 
bona  fide  upon  any  sobject-matter  In  which 
tlie  par^  communicating  has  an  Interest,  or 


in  reference  to  which  he  has  a  duty,  is  prlv? 
lleged  If  made  to  a  person  having  a  cor- 
responding Interest  or  duty,  although  it  con- 
tain criminating  matter  which,  wlth6ut  this 
privilege,  would  be  slanderous  and  action- 
able; and  this  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social  duty  of 
Imperfect  obligation.**  The  rule  was  thus 
stated  hi  Harrison  v.  Bush,  5  El.  &  BL  344, 
and  has  been  generally  approved  by  judges 
and  text  writers.  Within  this  rule.  It  la 
held  that  it  Is  not  only  the  privilege,  but 
the  duty,  of  the  public  press  to  discuss  be- 
fore the  Sectors  the  fitness  and  qualification 
of  candidate  for  public  office  conferred  by 
the  election  of  the  people;  and,  when  a  man 
becomes  such  a  candidate,  he  must  be  con- 
sidered as  putting  Itils  character  in  issue  so 
far  as  rejects  his  fitness  and  qualification 
for  the  office,  and  that  every  person  who  en- 
gages in  the  discussion,  whethw  In  private 
converaation,  in  public  spwch,  or  In  the 
newspapers,  may,  while  keeping  within  prop- 
er limits  and  acting  in  good  faith,  be  re- 
garded and  protected  as  <me  engaged  in  the 
discharge  of  a  duty.  But  it  is  not  believed 
that  this  rule  can  be  legitimate  carried  to 
the  extent  oC  juMlfsing  a  publication  which 
imputes  to  a  candidate  for  olfice  the  oom- 
mlsslon  of  a  crime,  merely  because  he  is 
seeking  office.  "The  authorities  fully  sustain 
the  podtton.**  st^  Green,  P.,  In  an  able 
opinion  on  the  subject,  '*that  a  publicaticn 
In  a  newspaper,  made  dtber  ot  &  public 
<^cer  or  a  candidate  seating  an  dective 
<^ce  from  tiie  votes  of  the  people,  whldi 
Imputes  to  him  a  crime  or  moral  delinqaemv, 
Is  not  a  priyileged  commuidcatton,  either  ab- 
solute or  conditional;  btU:  such  pnbUcattni 
Is  per  se  actionable,  tiie  law  imputing  malice 
to  tiie  anthor  or  pnUldier."  Sweeney  v. 
Baker,  13  W.  Va.  1S&  And  in  Seely  t.  Blair, 
Wright,  686,  it  was  said  by  Wright,  J.:  "As 
to  the  point  urged,  that  the  plaintiff  was  a 
candidate  for  office^  and  the  defendant  an 
Sector,  I  need  only  say  the  rdatlon  of  the- 
porties  to  each  othw  or  to  the  public  confers 
upon  the  d^imdant  no  right  to  utlex  false- 
hood and  calumny.  An  elector  may  freely 
canvass  the  character  and  pretensions  of  of- 
ficers and  candidates,  but  he  has  no  ri^t  to 
calumniate  <me  who  is  a  candidate  for  office 
with  impunity.  If  tiie  law  sanctioned  such 
a  course,  it  would  drive  good  men  from  the 
administration  of  public  affairs,  and  throw 
our  goremment  Into  the  hands  of  the  worth- 
less and  profligate."  So,  also,  In  Bronson 
T.  Bruce,  59  Mich.  474,  26  N.  W.  Rep.  GH, 
Mr.  Justice  Champlln  says:  "The  electors  of 
a  congressional  district  are  interested  In 
knowing  the  truth,  not  foJsehoods,  concern- 
ing the  qualifications  and  cliaracter  of  one 
who  offers  to  represent  them  In  congress; 
and  It  is  the  right  and  privilege  of  any  elect- 
or or  person  also  having  an  Interest  to  be 
represented  to  freely  criticise  the  act  and  con- 
duct of  such  candidate,  and  show.  If  he  can, 
why  such  person  la  unfit  to  be  intrusted  with 
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tbe  oflSce,  or  vby  the  soffrageH  of  the  electors 
should  not  be  coat  tor  him.  But  defama- 
tlon  Is  not  a  necessary  and  Indl^ensable 
ooncomftant  of  an  election  contest.  'Slnn- 
d«r,*  says  Judge  Orerton,  *I8  no  more  Justifia- 
ble whea  spoken  <tf  a  man  with  a  Tlew  to 
his  riectltm  than  on  any  other  occasion.  Un- 
happy, indeed,  woidd  be  any  peqple  when,  in 
fbe  exerdse  of  (me  right,  yon  destroy  aa  Im- 
portant a  one.  Let  Us  talents,  Us  virtues, 
and  such  -vUxa  as  are  likely  to  alEect  his  pub- 
lic chajacter  be  freely  discussed,  but  no 
falsehoods  be  propagated.'  To  hold  that 
false  f^argea,  of  a  defamatory  character, 
made  against  a  candidate,  are  privileged,  as 
mattm  of  iKWf  If  made  In  good  faith,  and 
that  -  the  party  making  them  Is  absolutely 
shielded  against  liability,  it  seems  to  me,  Is 
a  most  pernicious  doctrine^  It  would  deter 
all  sensitive  and  h<Hiorable  men  from  accept- 
ing the  candidacy  to  office,  and  leave  the  field 
to  the  profligate,  the  unprincipled,  and  un- 
worthy; to  men  who  have  no  character  to 
lose,  no  reputation  to  blemish.  It  could 
scarcely  be  expected  that  any  man  worthy 
of  the  position  would  consent  to  stand  for 
an  office,  and  have  his  reputation  tarnished, 
his  good  name  scandalized,  in  the  face  of  the 
whole  community,  If  such  doctrine  as  this 
Is  to  prevalL  Besides,  under  the  guise  of 
assisting  the  people  to  sdect  a  fit  man,  the 
voters  are  deceived  by  falsehood,  and  in- 
duced to  withhold  their  support  from  the 
maligned  candidate,  and  so  two  wrongs  are 
perpetrated,— cme  upon  the  candidate;  the 
other  in  misleading  the  voter.  Under  such  a 
rule,  the  advocates  of  both  or  all  the  candi- 
dates would  let  fly  their  poisoned  shafts  of 
defamation,  and  charges,  to  be  met  with 
counter  charges,  until  the  bewildered  voters, 
not  knowing  who  or  what  to  believe,  must 
of  necessity  shut  their  eyes  to  the  fltness 
and  character  of  the  candidates,  and  join 
the  ranks  of  the  party  whose  banner  bears 
the  Inscription  'Prlndples,  not  Men.'  '* 
-  The  rule  we  gather  from  the  authorities 
is  that  the  fltness  and  qualification  of  a  can- 
didate for  an  elective  office  may  be  a  sub- 
ject for  the  freest  scrutiny  and  investiga- 
tion, either  by  the  proprietor  of  a  news- 
paper or  by  a  voter  or  other  person  having 
an  interest  In  the  matter,  and  that  much 
latitude  must  be  allowed  in  the  publica- 
tion, for  the  information  of  voters,  of 
charges  affecting  the  fitness  of  a  candidate 
for  the  place  he  seeks,  so  long  as  it  is  done 
honestly  and  without  malice.  Nor  will  such 
publication  be  actionable  without  proof  of 
express  malice,  although  it  may  be  harsh, 
unjust,  and  unnecessarily  severe,  for  these 
are  matters  of  opinion  of  which  the  party 
making  the  publication  has  a  right  to  judge 
for  himself.  In  the  case  of  such  a  publi- 
cation the  occasion  rebuts  the  Inference  of 
malice  which  the  law  would  otherwise  raise 
from  its  falsity,  and  no  right  of  action  ex- 
ists, even  though  the  character  of  the  party 
has  suffered*  unless  he  Is  able  to  show  the 


exlstmce  <^  actual  malice.  But,  whoi  tbe 
publication  attacks  the  private  character  of 
a  candidate  by  falsely  imputing  to  him  a 
CTtme,  It  Is  not  privileged  by  the  occasion 
either  absblntely  <x  quaUfledly,  bnt  Is  ac- 
tionable par  se,  the  law  Implying  malice; 
and  It  la  no  Justlfloitlou  that  the  publica- 
tion waa  made  with  an  honest  belltf  in  its 
tnith.  In  good  faitii,  and  for  the  purpose  of 
infinendng  yoten.  Such  publlcatlona  can 
<mly  be  Jnsttfled  proof  of  their  tnitta. 
CMn.  T.  Olapp,  4  Haas.  163;  Curtis  v.  Mns- 
s^,  6  Gray.  261;  Aldrich  T.  Printing  Co., 
e  Minn.  133.  (On.  1230  Root  Khig,  7  Cow. 
618;  King  r.  Root,  4  Wend.  113;  Hamilton 
v.  Eno,  81  N.  T.  116;  Com.  t.  Wardwell, 
136  Mass.  164;  Barr  t.  Uoore,  87  Pa.  St 
385;  note  to  McAllister  v.  Free-Press  Co., 
[43  N.  W.  Rep.  431,]  15  Amer.  St  Bep.  318; 
Seely  v.  Blair,  Wrigjit  358.  If  it  can  be 
said  that  the  cases  of  Bays  v.-  Hunt  60 
Iowa.  251,  14  N.  W.  Rep.  785;  Mott  v.  Daw- 
son, 4U  Iowa,  533;  and  State  v.  Baich,  31 
Kan.  465,  2  Pac.  Rep.  609,— when  read  in 
the  light  of  the  facts,  announce  a  ccmtrory 
doctrine,  they  do  not  seem  to  us  to  be  sup- 
ported either  by  reason  or  the  weigt  t  of 
authority.  To  permit  a  defendant  who  has 
published  of  a  candidate  false  and  defama- 
tory statements  concerning  bis  private  acts 
and  character,  on  being  pursued  in  the 
courts  for  this  grievous  wrong,  to  say  in 
Justification  that  he  was  actuated  by  no  iU 
will  or  maUce  towards  the  plaintiff,  but  his 
motives  were  pure,  and  his  conduct  actuated 
only  by  a  desire  for  the  public  good,  would 
abandon  candidates  to  nil  the  fierce  tem- 
pests of  defamation  which  either  personal 
spite  or  political  Interest  may  suggest  The 
only  safe  evidence  of  a  man's  intentions 
are  his  acts,  and.  If  he  accuses  another  of  a 
crime,  he  must  conclusively  be  presumed  to 
have  intended  to  injure  him.  Let  the  acts, 
conduct  and  public  record  of  a  candidate, 
so  far  OS  It  may  affect  his  fltness  or  qualifi- 
cation for  office,  be  the  subject  of  free  and 
vigorous  comment,  so  long  as  It  is  done  In 
good  faith  r  but,  when  his  private  life  is  as- 
sailed by  imputing  to  him  a  crime,  let  bis 
accuser  either  answer  in  damages,  or  prove 
the  truth  of  the  charge.  The  term  "freedom 
of  the  press,"  whldi  Is  guarantied  under  the 
constitution,  has  leod  some  to  suppose  that 
the  proprietors  of  newspapers  have  a  right 
to  publish  with  impunity  charges  for  which 
others  would  be  held  responsible.  But  this 
is  a  mistake.  The  publisher  of  a  newspa- 
per  possesses  no  Immunity  from  liability  on 
account  of  a  libelous  publication,  not  l>e- 
longlng  to  any  other  citizen.  In  either  case 
the  publisher  Is  subject  to  the  law  of  the 
land,  and,  when  the  publication  Is  false  and 
defamatory,  he  must  answer  in  damages  to 
the  Injured  party.  Barnes  v.  Campbell,  59 
N.  H.  128;  Mallory  v.  Plooeer^Press  Co..  34 
Minn.  521,  26  N.  W.  Rep.  904;  Dally  Post 
Co.  V.  McArthur.  l(t  Mich.  452;  Sheckell  v. 
Jacdison,  10  Cusb.  25.  As  was  said  by  Cole- 
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ridge,  J.,  to  Davison  ▼.  Duncan,  7  EL  & 
Bl.  231:  "ThMre  is  no  difference  In  law 
whether  the  publication  la  by  the  proprietor 
of  a  newspaper  or  by  some  one  else.  There 
Is  no  legal  duty  on  either  to  publish  what 
Is  injurious  to  another,  and,  if  any  person 
does  so,  he  must  def^d  himself  on  some 
legal  ground."  Judge  Drommond  says:  "We 
all  desire  the  entire  freedom  of  the  press, 
but  it  has  nevojr  been  understood  as  au- 
thorizing the  bringing  ot  charges  against  a 
man  of  his  harlng  committed  a  crime  un- 
less those  charges  were  true.  Now,  there 
18  nothing  In  this  plea  to  indicate  that  these 
charges  were  true,  but  only  that  they  had 
icosoD  to  believe  that  tiiere  was  sranethlng 
In  them,  and  that  th^  were  made  In  good 
fklth  and  tor  honest  purposes  by  them  as 
the  eondncton  of  a  public  JoumaL  That 
will  not  do.  It  would  be  tolerating  charges 
In  the  public  press  agalnat  IndlTldnals  sim- 
ply under  color  of  what  was  claimed  to  be 
a  (Ttticism.  It  may  be  said  here  that  the 
motive  was  an  honest  one,  but  I  hardly 
think  tiiat  witii  an  honest  mottve  a  Journal- 
ist has  a  rigbt  to  prodatm  to  tiie  world 
that  a  particular  indivldnal  Is  a  thief  or  a 
muHlerer,  or  that  he  has  committed  any 
other  crime  In  the  catalogue  of  crimes.  Tlie 
only  thing  that  can  Justify  that  is  Uiat 
It  Is  true.  Under  oor  law,  it  It  ia  tme^  be 
can  make  it  All  pnUlc  men.  If  this  were 
the  role,  would  be  at  the  mercy  of  every 
Journalist,  and  they  could  launch  charges 
against  such  a  man  with  entire  Impunity. 
I  do  not  fe61  indlned  to  adopt  any  rule 
wbldi  would  allow  mudi  a  licai8&"  Smith 
T.  Tribune  Co.,  4  Blss.  477. 

The  publlcatbm  complained  of  in  the  case 
under  consideration  Imputed  to  the  plaintiff 
a  crime  of  the  most  Infamous  character,— 
that  of  being  a  "perjured  villain,"  and  by 
bis  fiolse  swearing  deceiving  the  court,— ai^d. 
under  the  law,  was  not  privileged  either 
actually  or  conditionally,  although  the  plain- 
tiff was  at  the  time  a  candidate  for  an. 
elective  office.  Nor  does  the  admitted  fact 
that  It  was  but  a  republication  of  what 
Sutton  had  previously  published  amount  to 
a  Justification,  even  if  d(Hie  in  the  utmost 
good  faith,  and  with  an  honest  belief  in  its 
truth,  and  for  the  purpose  of  informing 
the  Totm.  A  newspaper  cannot  copy,  even 
In  tiie  way  of  news,  without  llabilily,  a 
libelous  article  from  another  paper.  Davis 
V.  Sladden,  17  Or.  259,  21  Pac.  Rep.  140. 
But  the  fact  that  It  was  so  copied  may 
and  should  be  considered,  together  with  all 
the  other  circumstance  of  the  publication, 
when  properly  pleaded.  In  determining  the 
good  faith  of  the  defendant,  and  as  tending 
to  show  want  of  actual  malice,  and  thus  go 
in  mitigation  of  damages,  McDonald  v. 
WoodniCT,  2  Dill.  244;  HInkle  v.  Davenport, 
38  Iowa,  355;  Hewitt  v.  Pioneer-Press  Co., 
23  Minn.  178.  We  are  of  the  opinion,  there- 
fore, that  no  error  was  committed  by  the 
tiial  court  in  orerrullng  the  motion  for  a 


nonsuit  or  In  instructing  the  Jury  that  mal- 
ice was  implied  from  the  publication,  and 
that  the  prerious  publication  by  Sutton  was 
no  defense. 

The  next  assignment  of  error  is  in  the  ad- 
mlssloa,  for  the  purpose  of  showing  malice 
in  fact  of  proof  that  after  the  publication 
complained  of,  and  before  the  commence- 
ment of  this  action,  the  defendant  the 
pres^ce  of  dlT«B  persiKis,  said  that  "the 
men  that  voted  for  that  old  forger  Uptm 
were  thieves,  robbers,  and  sons  of  bitches." 
If  these  words  can  be  considered  as  making 
any  charge  against  tiie  plaintifr.  It  la  that  of 
forgery;  and,  as  no  such  etiaii;e  is  alleged 
In  the  OHni^alnt  the  only  qneatlon  present- 
ed by  the  nceptton  is  whether,  In  an  ao- 
Ctoa  for  Ubel,  eridoice  of  a  diarge  of  a  dif- 
ferent nature  and  at  a  dlflermt  time  from 
that  alleged  in  the  complaint  can  be  given 
for  the  purpose  of  rtiowlng  malice  or  the 
animus  of  the  defendant  in  the  pnbllcallon 
complained  ct.  Upon  ttils  qneetlon  the  au- 
ttmrlties  are  in  cmfllct  bat,  in  onr  (Vinlon, 
the  better  rule  seems  to  be  that  where  the 
Bubsequait  words  oe  pnbUcotioa  impute  the 
same  crime,  or  may  fairly  be  considered  as 
a  renewal  ot  the  original  duurge,  the^  may 
be  given  In  evidence,  as  tending  to  show  ex- 
press malice  and  to  enhance  the  damages, 
(I«(»iaid  T.  Pi^e.  27  UldL  14S,)  but  that 
evldoice  cannot  be  given  of  actitmalde 
words  spoken  or  published  on  another  occa- 
sion, and  dtaxglng  a  s^Mrate  and  fflstlnet 
crime  from  that  charged  In  the  comidalnt 
for  the  purpose  of  showing  malice,  or  for 
any  other  purpose,  for  the  reason,  as  stated 
by  Parker,  G.  J.,  that  *this  is  a  distinct  cal- 
nmny,  tor  whldi  the  plaintiff  has  a  ri^t 
to  his  actloOf  and,  Oumgb.  it  may  toid  to 
prove  malice  as  to  the  first  words,  so,  also, 
will  It  necessarily  go  to  enhance  the  dam- 
ages, for  no  Jury  can  say  bow  much  or  how 
little  of  the  damages  were  given  on  account 
of  this  second  dia^a"  BodweU  v.  Swan, 
3  Pick.  376.  To  the  seme  effect  are  Root 
V.  Lowndes,  6  HUl,  (N.  Y.)  518;  Howard  t. 
Sexton,  4  N.  Y.  157;  Fiazler  v.  McCloskey, 
60  N.  Y.  337;  Dlstln  v.  Rose,  69  N.  Y.  122; 
Barr  v.  Hack,  46  Iowa,  308.  This  Is  recog- 
nized as  the  better  rule  by  Mr.  Townshend 
in  his  work  on  LJbel  and  Slander,  (section 
392;)  and  In  a  note  to  Odgers  on  Libel  and 
Slander,  Mr.  Blgdow,  a  writer  of  recognized 
learning  and  ability,  after  a  careful  review 
of  the  authorities  in  this  country,  reaches 
the  cMiduslon  that  "hy  the  better  authori- 
ties, evidence  of  the  publication  of  defama^ 
tlon  upon  the  plaintiff,  other  In  substance 
than  that  sued  for,  Is  not  admis^ble  on 
grounds  of  policy."  Page  271,  note.  The 
distinction  between  the  admls^billty  as  evi- 
dence of  charges  of  a  nature  different  from 
those  In  suit  and  the  r^>etltlou  of  the 
charges  made  In  the  complaint  seems  to  be 
put  upon  the  ground  that  a  repetition  of  the 
libel  or  gander  and  the  original  offense 
may  be  practically  treated  as  one  wrong, 
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and  u  to  tbe  r^ettttais  used  in  evldenoe, 
all  barred  by  tJie  one  judgment.  (Leonard 
T.  Pope,  supra;  Root  r.  Lowndes,  supra; 
FrazLer  t.  McCloskey,  supra,)  wbldi  obvl* 
oudy  could  not  be  true  of  tlie  publloa- 
tton  of  a  dlff«ent  (Oiazxe.  The  repeUUons 
made  use  of  In  eridaice  In  a  particular  trial 
are  teeated  as  barred  by  the  Judgment,  be* 
cause  the  Jury  are  presumed  to  have  con- 
sidered tliem  in  estimatlDg  the  damages  for 
the  original  pubUcatton.  If.  however, 
charges  of  a  difFerent  nature  are  admitted 
In  evidence  for  the  purpose  of  showing 
animus,— and  th^  certainly  could  not  be 
competent  for  any  other  purpose,— the  Jury 
may,  indeed,  be  Instructed  that  they  must 
not  give  damages  ther^or;  yet,  as  has  been 
remarked,  such  Instruction  will  be  wasted 
upon  the  average,  and  perhaps  upon  a  high- 
ly-cultivated. Jury.  Root  v.  Lowndes,  supra. 
For  this  reaaon  It  is  thought  best  to  hold 
"that  sudi  evidence  is  not  admlsdUe  for  any 
purpose."  The  subsequent  defomatlra  giv- 
en in  evidence  in  this  caae,  if  true,  was  a 
distinct  calumny,  for  which  the  plaintiff  bad 
a  rt^t  of  action;  and,  Indeed,  such  action 
was  pending  at  the  time  it  was  given  in  evl< 
dence,  and  hence  we  think  its  admisslou  was 
error. 

The  next  assignment  of  errcHr  is  In  the 
InstnictloQ  to  the  Jury  that,  if  the  plea  of  the 
truth  of  the  charge  in  Justification  is  not 
mstained  by  the  evidence,  "the  Jury  may 
condder  tluit  as  a  repetition  and  republica- 
tion of  the  original  charge,  and  consider  tlie 
same  In  aggravation  in  assessing  the  dam- 
ages, and  as  evidence  of  malice  on  the  part 
of  def«idant  against  the  plaintiff."  It  was 
formerly  the  law  that  if  the  defendant  In  a 
libel  suit  pleaded  the  truth  In  Justification, 
and  failed  to  establifdi  such  plea,  it  was  con- 
sidered as  evidence  of  malice,  and  In  aggra- 
vation of  the  Injury,  and  he  was  pre<duded 
from  asking  any  mitigation  of  damages,  even 
If  the  idea  was  made  in  good  faith  and  with 
an  honest  belief  tliat  it  was  true.  Bush  v. 
Proaser,  11  N.  Y.  380.  But  section  01  of  the 
Code  of  this  state  (which  provides  that  the 
defendant,  in  his  answer,  may  allege  both 
the  truth  of  the  matter  <^iarged  and  "any 
mitigating  circumstances  to  reduce  the  dam- 
ages, and,  whether  he  proves  the  Justifica- 
tion or  not,  he  may  give  In  evidence  the 
mitigating  circumstances")  has  changed  the 
rule,  and  under  this  section  the  damages  are 
not  necessarily  affected  by  a  failure  to  make 
good  a  plea  of  justiflcntlon.  It  will  depend 
upon  the  motive  with  which  the  plea  was 
Interposed,  and  the  good  faith  of  the  defend- 
ant If,  under  the  color  of  Justliicatlon,  the 
defendant  se^s  to  reiterate  and  perpetuate 
tils  slander.  It  may  be  considered  by  the 
Jury  as  evidence  of  malice,  and  In  aggrava- 
tion of  damages;  but  where  the  plea  Is  made 
Jn  good  faith,  and  ail  that  can  be  said  is 
chat  he  has  failed  to  fully  support  it  by  com- 
^t^t  proof,  we  do  not  see  the  Justice  of 
applying  a  rule  to  him  not  applicable  to  the 


other  litigants  wbo  liappen  to  fan  in  a  bona 
fide  def^ise;  The  result  of  the  decisions  of 
the  state  of  New  Xoik.  under  a  statute  like 
ours,  Is  that  the  mere  InaMtlly  to  estab- 
lish a  JusttficatifHi  is  no  evidence  at  all  of 
malice  or  In  aggravation  of  damages,  nor 
will  It  preclude  the  defense  from  asking  that 
the  damages  be  mitigated  whM9  it  appears 
that  he  was  free  from  malice,  and  had  good 
reaaon  to  believe  the  llb^  that  he  published 
to  be  true.  Boah  t.  Proeser,  11  N.  T.  866; 
Bisbey  ▼.  Shaw,  12  N.  Y.  67;  KUnck  v.  Cot 
by,  46  N.  T.  427;  Distln  t.  Rose,  G9  N.  Y. 
122;  Spooner  t.  Keeler,  51  N.  Y.  627.  In 
Dlstin  V.  Rose,  supra,  Ghurch,  O.  J.,  says: 
"The  Code  has  mads  Oils  dliange  In  the  law 
as  it  previously  stood  that,  altlioui^  the  Jua- 
tiflcatton  Is  not  sustained,  yet  the  &cts  ad- 
duced for  that  purpose  may  be  used  In  mtt- 
Igfttion  of  damages  If  they  tend  to  show 
good  faith  or  belief  In  the  truth  of  the  words 
uttered.  But  when  there  is  a  total  failure 
<^  proof  tending  In  this  direction,  and  the 
circumstances  evince  malice  fn  reiterating 
the  slander  In  the  pleadings.  It  is  allowable 
for  the  Jury  to  take  that  circumstance  into 
consideration.  Thorn  v.  Knapp,  42  N.  X. 
474,  and  cases  dted."  Indeed,  the  rule  of 
the  common  law  has  been  deemed  so  harsh 
and  unjust  that  it  has  been  so  modified  In 
this  country  as  tliat  an  approved  plea  of  the 
truth  is  prol>ably  at  the  presoit  day  no* 
where  held  to  be  necessarily  evidmce  vt 
malice,  but  the  question  now  turns  upon  the 
circumstances  of  the  plea.  Odgers,  ^and.  & 
L.  i  274,  note,  where  the  authorities  are  col- 
lated; Sloan  V.  Petrie,  15  111.  425;  Har- 
bison V,  Shook,  41  111.  141;  Hawver  v.  Hnw- 
ver,  78  lU.  412;  PaUet  v.  Sargent,  36  N. 
H.  496;  Proctor  v.  Houghtaling,  37  Mich. 
41;  Ransone  v.  Christian,  49  Oa.  ^1;  Hen- 
derson V.  Fox,  83  Ga.  233,  9  8.  H.  Rep. 
839;  Word  v.  Dick,  47  Conn.  300. 

Now,  In  this  case  the  defendant  gave  evi- 
dence tending  to  support  the  plea  of  Justl- 
flcaticm.  Indeed,  It  was  substantially  ad- 
mitted on  the  trial  that  the  plaintiff  did 
make  an  affidavit  In  proof  of  the  publica- 
tion of  the  summons  In  the  divorce  case  of 
Moore  V.  Moore  which  was  untrue,  his  ex- 
planation being  that  It  was  made  by  mis- 
take. Upon  the  other  plea— that  he  com- 
mitted perjury  in  the  case  of  State  r. 
Madden— no  evidence  as  to  Its  truth  was 
olTered  by  the  defendant,  but  he  gave  evi- 
dence tending  to  show  that  it  was  made  in 
good  faith,  and  with  an  honest  belief  at  the 
time  that  It  was  true  and  could  be  sustained 
by  the  proof.  It  was  therefore  error  to  In- 
struct the  Jury  unguailfledly  that.  If  the  de- 
fendant failed  to  sustain  the  plea  of  Justi- 
fication, they  ml^t  consider  It  in  aggrava- 
tion of  damages.  It  should  have  been  left 
to  the  jury  to  decide  from  the  evidence  and 
the  manner  and  spirit  with  wliich  the  de- 
fense was  conducted  whether  the  real  ob- 
ject of  the  plea  was  to  defend  the  action 
with  a  reasonable  eixpectatton  of  success,  or 
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to  r^keat  tbe  orlgliml  slander.  It  follows 
that  tiie  Jadgment  ot  the  court  below  muBt 
be  rerersed,  and  a  new  trial  ordered- 


(3  Colo.  App.  408) 

DENVER  &  B.  P.  RAPID  TRANSIT  CO.  T. 
DWTER. 

(Court  of  Appeals  of  Colorado.  June  12, 1S83.) 
iNjraiu  TO  Pawekgrks  —  Contributobt  Nboli- 

OENCE — ISBTHLX'TIONS. 

1.  The  nontributory  negliKenee  of  a  person 
injiinki  while  riding  on  the  platform  of  a  car 
doeA  not  preclude  his  recovery  against  the  com- 
pany, where  the  enginwr  knew  .of  his  danger, 
and  rould  have  prevented  the  Occident. 

2.  In  an  action  by  a  person  injured  while 
riding  on  the  platform  of  a  car,  on  some  por- 
tions of  which  be  wonld  not  have  been  In  dan- 
ger, an  instruction  is  misleading  which  allows 
him  to  recover  if  the  enpineer  knew  he  was  on 
the  platform,  instead  of  requiring  that  he  must 
have  known  he  was  in  a  dangerous  position  on 
the  platform. 

Appeal  from  district  court,  Arapahoe  cotm- 
ty. 

Action  by  MIAael  Dwyer  against  the  Den- 
ver &  Berkley  Part:  Rapid  Transit  Company 
for  personal  injtiriee.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Jamea  H.  Brown  and  fiiilton  Smith,  tor  ap- 
pelant Ralph  Talbot  and  Georve  D.  Talbot, 
tor  appdlee. 

THOMSON.  J.  The  Denver  &  Bertl^ 
Park  Rapid  Transit  Company  waa  on  the 
2Sth  day  of  July,  1S90,  a  corporation,  owning 
and  operating  a  line  of  railway  In  Arapahoe 
coonty,  C<Ao.,  and  was  a  common  canier  of 
peflseogers  for  hire.  This  railway  was  a 
street  railway,  drawn  by  a  steam  motor,  and 
«it  Its  terminus  nearest  DenvM*  connected 
with  a  oable  line  running  into  the  dty.  On 
the  day  named,  Michael  Dwyer,  the  plain- 
tiff, was  a  laborer  in  the  employ  of  the  de- 
fendant, working  ap<m  its  railroad  bed  and 
tracks,  nnder  the  direction  and  control  of  a 
section  boss  in  its  service.  When  its  em- 
ployes were  working  on  its  road  at  a  point 
remote  from  Denver  it  was  its  ctistom,  at  the 
dose  of  the  day's  work,  to  transport  them 
back  to  the  dty  on  a  band  car.  On  the  evm- 
Ing  of  the  day  mentioned,  when  the  work 
had  closed,  the  band  car  being  absent,  plain- 
tiff and  his  fellow  workmen  were  ordered  by 
the  section  boss  to  board  one  of  the  defend- 
ant's passing  trains,  but  not  to  mingle  with 
the  passengers;  and,  the  cars  being  some- 
wliat  crowded,  plaintiff  took  a  seat  on  the 
front  platform  of  the  motor.  This  platform 
was  an  open  space,  about  18  Inches  wide, 
running  across  the  motor  with  an  Iron  guard 
In  front,  and  the  boiler  and  machinery  of  the 
motor  behind.  Plaintiff  took  a  seat  on  the 
right  side  of  the  motor,  resting  his  feet  on  a 
bar  or  step  perpendicularly  vmder  the  edge 
of  the  platform,  with  bis  knees  beeessorily 
projecting  beyond  the  edge  of  the  pIatfc«Tn, 
which  was  on  a  Une  with  the  aide  of  the  mo- 


tor. At  the  Denver  terminTis  al  tiie  nUlway 
there  was  what  Is  t«med  a  "T,"  with  an 
automatic  switch  where  ttie  first  arm  of  the 
T  left  the  moln  trade,  and  another  switch, 
thrown  by  hand,  where  this  arm  joined  the 
other  to  make  the  stem  of  the  Y.  Beyond 
this  on  the  stem  was  a  coal  house,  and  be- 
tween the  last  switch  and  the  coal  house, 
on  the  dde  occupied  by  plaintiff,  was  a 
perpendicular  embankm^t,  caused  by  a  cut, 
and  which  was  so  dose  to  the  track  that  in 
places  the  motor  graaed  It  as  It  passed. 
There  was  evidence  that  trains  were  accus- 
tomed to  between  the  automatic  and  the 
hand  swltcb  toe  the  purpose  of  having  the 
switdb  thrown,  so  that  they  could  pass  upon 
the  stem  ot  Hm  Y,  and  that  at  this  place  ims- 
seng«s  on  the  train  usually  left  it  and  others 
entered  It,  after  wMdi  the  train  passed  npon 
the  Stan  (tf  the  T,  and  thai  backed  up  a 
diort  distance  on  ttie  other  arm  to  the  regu- 
lar stetion  <tf  the  deC^dnnt  Plaintiff  board- 
ed the  motor  <m  this  occasion  wllli  the  In- 
toitlon  of  sitting  whra  It  reached  the  st(v 
ptDg  j^ace  betwc^  the  switches.  As  he 
mounted  the  motor  he  ^>oke  to  the  engineer, 
saying  that  be  thought  this  as  comfortable 
a  plnce  as  he  could  get,  to  which  the  engineer 
replied  that  It  was.  There  was  evidence  that 
the  »iglneer  ooold  plainly  see  him  where  he 
was  eitttng.  Tben  was  also  evidence  that 
plaintiff  and  his  coemirioyes,  In  addidon  to 
the  order  from  the  seotliMi  boss,  had  orders 
from  defraidant's  superint«ident  to  ride  to 
and  from  their  work  on  the  train  when  tlie 
hand  car  was  alisent  Plaintiff  was  a  labM*- 
er,  and  about  60  years  of  age.  On  the  even- 
ing In  question,  before  the  arrival  of  the 
train  at  the  stopping  place  between  the 
swltdies,  the  hand  switch  was  thrown  by  a 
man  stationed  there,  relieving  defendant's 
servants  on  the  train  from  that  duty,  and 
rendering  it  unneceesaiy  for  the  train  to  stop 
for  ttiat  purpose.  There  Is  evidence  that  oc- 
casionally this  was  done.  In  the  expectation 
of  alighting  at  this  stopping  place,  plaintiff 
had  arisen  from  his  sitting  posture,  and  was 
standing  on  the  bar  or  step,  witii  his  knees 
still  projecting,  his  body  necessarily  some- 
what thrown  forward  on  account  of  the  posi- 
tion of  the  step,  and  holding  on  to  the  Iron 
guard  or  railing  of  the  platform.  The  train 
did  not  stop,  but  passed  the  switch  at  a  con- 
siderable rate  of  speed,  and  continued  until 
It  entered  the  cut  some  60  or  70  feet  further 
on,  and  brought  plaintiff  into  violent  contact 
'With  the  embankment,  lHX>ke  his  leg,  aUd  oth- 
erwise Injured  him.  At  the  close  of  plain- 
tiff's case,  defendant  moved  the  cohrt  for  a 
nonsuit  on  the  ground  of  contributory  negli- 
gence. The  motion  was  denied. 

The  question  of  negligence  la  a  mixed  one 
of  law  and  fact,  and  where  a  case  Is  merely 
one  of  negligence  against  negligence.  If  from 
the  entire  evidence  it  clearly  appears  that 
the  injured  party  acted  otherwise  than  as  a 
man  of  ordinary  prudence  woidd  have  done 
in  like  circumstances,  and  was  guilty  of  neg- 
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ttgoice  eontribntliv  to  Ihe  Injur,  the  qnes- 
tloQ  becomes  one  of  law.  and  may  be  deter- 
mined by  the  oourt  without  sabmitting  It  to 
the  J1U7.  But  the  Instances  in  which  thte  has 
been  done  are  rare,  and  to  Jnstl^  a  court  in 
thns  dlspoalng  of  the  question  the  Diligence 
must  be  clearir  defined  and  palpable.  As  tbe 
judgment  b^w  must  be  rerersed  upon  other 
grounds  we  deem  It  nnnecessary  to  pass  up- 
cm  ttie  legal  effect  of  the  erldence  concerning 
pl&lntUTs  negligence^  or  to  say  as  a  matter 
of  law  whetfur  w  not  his  occi^ancy  of  the 
motor  platform,  with  a  pmtlon  of  his  person 
projecting  11ta«fnHn,  m  Ida  aasomlng  a 
standing  posture,  when  tlie  train  approached 
the  switch,  eoDstltoted  such  negligence. 

It  Is  wen  settled  that,  notwithstanding 
tile  plaintiff  may  be  diargeable  with  nee* 
Ugmce  without  whldi  be  would  not  have 
received  llie  Injury  complained  of,  yet  If 
the  defoidant,  with  knowledge  of  bis  ex- 
posed BltnatioD,  did  not  exercise  reastmable 
care  and  prodence  to  avoid  the  consequences 
of  his  nefdigence;  he  may  neTertheless  re- 
cover. Wbethw  m  not  the  place  betweai 
the  switches,  where,  ss  the  eWdence  tends 
to  show,  drilBndant*s  trains  wen  accustomed 
to  st(^,  and  passengers  to  leave  and  others 
entn*,  was  such  regular  stopping  place  that 
tta  public  and  persons  riding  on  the  trains 
had  a  right  to  rdy  upon  being  able  to  ali^t 
tiiere^  was  a  question  exclusive  for  the 
Jury.  Bat,  whether  such  was  the  fact  or 
not,  It  was  the  duty  of  the  engineer  in 
charge  of  the  motor  to  stop  the  train  before 
it  reached  the  embankment  if  he  knew  the 
dangerous  position  of  plaintiff  In  time  to 
bring  the  train  to  a  halt;  and,  failing  in 
that,  ttie  prior  neiAlgmce,  If  any,  of  plain- 
tiff would  not  excuse  him.  In  Coasting  Co. 
V.  ToIsoQ,  139  U.  S.  55S,  11  Sup.  Ct  Rep. 
6S3,  the  court  apiuroved  the  following  In- 
struction given  by  the  court  below:  "There 
is  another  qualification  of  this  rule  of  neg- 
ligence, which  it  is  proper  I  should  mention. 
Althougil  the  role  Is  that,  even  If  the  de- 
fendant  be  shown  to  have  been  guilty  of 
negligence,  the  plaintiff  cannot  recover  If  he 
himself  be  shown  to  have  been  guilty  of 
contrlbutoiy  negligence  which  may  have  had 
something  to  do  In  causing  the  accident, 
yet  the  contributory  ne^gence  on  his  part 
would  not  exonmite  the  defendant,  and  dla- 
mtitle  the  plaintiff  from  recovering,  If  it  be 
shown  that  the  defoidant  might,  by  the  ex- 
ercise of  reaaooable  care  and  prudence,  have 
avoided  the  consequences  of  the  plaintiff's 
negligence."  Concerning  this  instruction, 
Mr.  Justice  Cray,  delivering  the  opinion  of 
toe  court,  says:  "The  qualification  of  the 
general  rule,  as  thus  stated,  Is  supported 
by  decisions  of  high  authority;"  ciUng  a 
number  of  cases.  The  principle  has  been 
frequently  announced,  both  by  English  and 
American  courts.  There  Is,  so  far  as  we 
are  aware,  no  conflict  of  authority  upon  the 
subject;  and.  If  the  question  bad  been  prop- 
erty submitted  to  the  Jury  by  the  Uutruo- 


tions,  we  would  not  be  disposed  to  disturb 
the  verdict 

At  the  instance  of  plaintiff,  the  court  to- 
structed  the  Jury  as  follows:  "The  Jury  are 
instructed  that  If  they  bdleve  from  the  evi- 
dence that  the  plaintiff  was  oa  the  platform 
or  steps  of  the  engine  with  the  knowledge 
<3t  the  «ighie«r  of  said  train,  and  that  the 
servants  and  employes  ot  the  def«idant 
company  failed  to  stop  said  train  at  the 
usual  stopping  place  of  the  train  on  said 
road,  if  you  find  that  there  was  sndi  nsnal 
stopping  place,  and  that  ttie  said  train  was 
run  Into  said  cat  and  embankment  without 
stopping  at  said  usual  stopping  place,  then 
the  verdict  of  the  Jury  must  be  tor  fbs 
plaintiff  and  agahist  the  defendant,  onless 
the  jury  should  further  find  from  the  evi- 
dence that  att&e  the  said  train  had  psssed 
said  nsual  stopping  place,  and  had  tailed  to 
Mtop  thoreat.  the  plaintiff  could,  nevwttie- 
less,  by  the  exercise  of  cwdlnaiy  care  and 
prudence,  such  as  persons  usually  exerdee 
under  similar  drcumstances,  have  avoided 
the  accident  and  placed  himself  bi  a  safe 
portion;  and  If  you  find  ftom  the  evidence 
that  fheee  was  saflldent  time  and  oppor- 
tonity  aitee  said  train  had  passed  its  usaa? 
ttogpiag  places  If  you  find  there  was  a  usual 
stopping  place,  wltiiout  stepping  there^  fbr 
the  plaintiff  to  hav^  to  the  exercise  of  ordi- 
nary care  and  caution,  avoided  toe  danger,— 
then,  in  that  event,  you  must  find  for  the 
def«idant  and  against  the  plaintiff,  unless 
you  further  find  toat.  notwithstanding  the 
contributory  nes^IgMwe  of  the  plaintiff,  the 
defendant,  knowing  ot  the  danger,  oonld,  by 
the  exercise  of  ordinaty  care  and  caution, 
liave  avoided  the  injury."  This  instruc- 
tion attempts  to  fix  a  liability  upon  the  de- 
fendant if  Ito  engineer  knew  that  plaintiff 
was  upon  toe  platform  of  toe  motor.  It 
puto  the  case  In  toe  alternative,  "toe  plat- 
form <x  toe  steps,"  and  so  makes  the  «g1- 
new's  knowledge  that  be  was  upon  toe  plat- 
form mordy,  a  constltnent  part  of  toe  negli- 
gence charged  against  toe  defendant.  The 
testimony  Is  dear  toat  toe  engineer  knew 
that  plaintiff  was  aomewhwe  on  or  about  the 
platform,  and  toe  Instructlcm.  betog  wltoout 
qualification  as  to  toe  engineer's  knowledge 
of  his  dangerous  position  toere,  was  co-tain- 
ly  misleading.  The  evidence  is  that  he 
might  have  occupied  such  position  on  the 
platform  toat  be  would  liave  been  safe  from 
harm,  or  at  least  would  not  have  suffered 
toe  Injury  of  which  he  complains.  It  was 
not  because  he  was  upon  toe  platform,  but 
because  a  part  of  his  pwson  projected  be- 
yond toe  edge  of  toe  platform  and  toe  dde 
of  toe  motor,  that  he  came  In  contact  wlto 
toe  embankment  and  was  hurt  The  en- 
gineer, in  order  to  be  chargeable  wlto  want 
of  care  to  avoid  toe  acddent,  must  have 
known  sometotng  more  than  that  plaintiff 
was  eitoer  on  toe  platform  or  on  toe  steps. 
He  must  have  known,  or  his  position  must 
have  been  such  that  be  ought  10  Iwve 
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known,  that  plaintiff  was  so  situated  that  If 
the  train  proceeded  he  was  In  danger  of 
Injury.  It  is  true  that  the  Jury  are  in- 
structed that,  notwithstanding  the  contrib- 
utory negligence  of  the  plaintiff,  he  is  en- 
titled to  a  verdict  If  the  defendant,  Itnowing 
of  the  danger,  could,  by  the  exercise  of  or- 
dinary care  and  caution,  have  avoided  the 
injury;  but  the  term  "danger"  as  used  in 
the  instruction  is  without  meaning,  unless 
It  consisted  in  the  mere  fact  of  being  upon 
the  platform  or  the  steps.  The  other  In- 
structions refer  to  plaintiff's  danger  In  a 
similar  general  way.  Taking  these  instruc- 
tions together,  their  effect  Is  confusing. 
There  Is  no  distinction  made  between  the 
tact  of  plaintiff's  occupancy  of  the  platform 
and  the  manner  of  such  occnpancy,  so  that 
the  Jury  may  have  concluded  that  the  «i- 
gineer's  knowledge  that  he  was  upon  the 
platform,  without  more,  would.  In  connec- 
tion with  the  other  facts  proven,  authorlae 
their  verdict  Whether  a  state  of  facts  ex- 
isted which  created  a  liability  against  the 
defmdant,  Ind^endently  of  any  contrlb- 
utoiy  negligence  of  which  plaintiff  might 
have  been  guilty,  should  have  been  sub- 
mitted to  the  jury  definitely  and  clearly, 
so  that  they  could  have  Intelligently  contid- 
ered  and  w^ghed  the  evidence  bearing 
upon  the  question.  For  the  reason  that 
this  was  not  done  the  Judgment  mnst  be 
reversed. 

(U  MonU  223) 

HOPKINS  T.  BUTTE  &  M.  OOMMERGIAL 

CO. 

(Supreme  Court  of  Montana.  Joly  17,  1803.) 
Water  Codeses— Fioatino  Loos — OvbrfijOw— 
Instructions. 
In  an  action  by  a  riparian  owner 
against  one  en^ged  In  floating  logs,  for  caasins 
an  overflow.  It  ia  error  to  refuse  to  charge  that 
plaintiff's  case  Is  Isased  on  negliRence;  that 
there  is  no  presumption  that  it  was  unlawful 
to  (loat  logs;  and  tliat  pliiintiff  must  show  wnnt 
of  ordlnerr  care,— and  to  charge,  iimtead,  that 
plaintiff  uioald  recover  if  the  Iosb  formed  a 
gorge  obettruc-ting  the  natural  flow  of  the 
stream,  and  the  gorge  was  suddenly  reiensed. 
causing  the  stream  to  overflow,  aa  the  latter 
charse  practically  Ignores  the  question  of  neg- 
llgeucG. 

Appeal  from  district  court.  Cascade  coun- 
tji  Charles  H.  Benton,  Judge. 

Actkm  by  John  W.  Hopldns  against  the 
Bntte  A  Montana  Commerdal  Company  for 
causing  an  overflow  of  plaintiff's  land.  From 
a  Judgment  tor  plaintiff,  defendant  appeals. 
Reversed. 

Arthur  .T.  Shores,  fOr  appellant.  Ledle  A 

Downing,  for  respondent. 

PEMBERTON,  C.  J.  The  respondent,  who 
wan  plaintiff  below,  alleges  in  his  complaint 
that  he  ia  the  owner  of  a  ranch  In  Cascade 
county,  and  engaged  thereon  In  raising  grass, 
wheat,  oats,  v^etables,  etc.;  that  n  certain 
stream,  known  as  "Deep  Creek,"  flows 
through  his  said  ranch;  that  In  the  month  ot 
V.33F.00.16— 52 


July,  1891,  the  appellnnt  (defoidant  below) 
was  engaged  in  floating  logs  down  said 
stream  to  its  mills,  located  at  the  city  of 
Gi*eat  Falls;  that  the  appellant  had  there- 
tofore erected  large  dams  or  reservoirs  on 
said  stream,  above  the  lands  of  respond<^t, 
for  the  accumulation  of  water  to  assist  in 
floating  said  logs  when  the  wnter  was  low  In 
said  stream;  that  appeUant  had  cut  and 
placed  In  said  stream,  above  the  lands  of  re- 
spondent, a  large  quantity  of  logs  to  be  float- 
ed down  said  stream  to  its  mills;  that  said 
logs  had  formed  a  jam  or  boom  in  said 
stream  that  Obstructed  the  natural  flow  of 
the  water  therein,  and,  bn eking  up  the  water 
In  large  quantities  above  the  lands  of  respond- 
ent. 80  that  the  jam,  gorge,  or  boom,  was 
suddenly  released,  and  caused  said  streom  to 
swell  and  overflow  Its  banks,  inibmerglng  re- 
spondent's lands,  and  by  means  thereof  caus- 
ed quantities  of  muddy  water,  logs,  rafts, 
rubbish,  and  dirt  to  flow  over  and  upon  re- 
spondent's lands,  damaging  the  lands,  crops, 
fences,  etc,  of  respondent.  The  second  count 
in  the  complaint  charges  substantially  the 
same  facts  as  above,  and  In  addition  th««to, 
after  alleging  that  said  logs  formed  a  Jam, 
etc.,  tn  said  stream  above  respondent's  lands, 
allegestbaf'thedefendant  [appelant)  wrong- 
fully, through  its  agents  and  servants,  sud- 
denly released  said  water,  which  caused  said 
stream  to  rise  above  the  level  thereof,  and 
that  by  reason  thereof  plaintiff's  [reepond- 
mt'si  land  was  submerged,"  etc.,  and  by  rea- 
son thereof  respondent  was  damaged.  The 
appellant  filed  a  general  demturer  to  the 
complaint,  which  was  ov^ruled  by  tbe  court, 
and  appellant  excepted.  Answer  and  replica- 
tion were  filed,  ihe  answer  denying  all  the  al- 
legations of  the  complaint  The  cause  was 
tried  to  a  Jnry,  and  verdict  end  Jndgment 
rendered  tor  reepoodent.  Appellant  filed  its 
motion  for  new  ttlol,  which  was  overmled* 
wherenpcm  appellant  appealed  fn»n  tbe  or- 
der OTMTtillng  motion  tor  new  trial,  and 
firom  tlie  Jndgm«it  of  ttie  conrt  bdow. 

On  the  trial  of  the  caee,  counsel  for  appe- 
lant requested  the  court  to  i^re  the  Jury  the 
tolloiring  Inatruotion:  "The  plaintiff's  action 
is  based  on  tbe  alleged  negllgmce  of  tiie  de* 
fendent  In  the  conduct  of  Its  bnsIneSB  upon 
Deep  cre^  There  is  no  presumption  thait  It 
was  unlawfol  for  defendant  to  fimit  logs 
down  this  stream,  and  the  plaintiff  can  re- 
cover of  defendant  In  this  action  imly  by 
lowing  that  It  was  gollty  of  a  want  of  Mdl- 
nary  core  and  prudence  In  the  conduct  of  its 
bnrinesB  uptrn  this  stream,  and  that  the 
plaintiff  has  sustained  damage  because  of 
8u<^  lack  of  care."  Tbe  court  refosed  tills 
request,  and  Instmcted  the  Jury  aa  follows: 
"There  Is  no  presumption  that  it  was  unlaw- 
ful for  defendant  to  float  logs  down  this 
stream.  The  defendant  had  the  light  to  use 
such  stream  for  such  purpose,  and  they  were 
engaged  In  a  legitimate  business,  but  while 
engaged  In  such  busfuess  the  defendant  was 
obliged  to  conduct  Its  business  In  such  man- 
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nei*  as  not  to  cause  Injury  to  the  plaintiff. 
And  if  yoQ  b^eve  from  tlie  evidence  that  in 
July,  1S91,  the  defoidant  bad  placed  In  Deep 
creek,  above  the  lands  of  the  plaintiff,  a 
large  quantt^  of  logs  to  be  floated  down 
said  stream  to  their  mill,  which  had  jammed 
together,  forming  a  gorge,  and  sudtt  Jam  ob- 
Btnicted  and  retarded  the  natural  flow  of 
said  stream,  in  large  quantities,  so  that  such 
Jams  or  gorges  were  suddenly  released,  caus- 
ing said  stream  to  swell  and  raise  above  the 
level  thereof,  thereby  snbrnerglnig  plaintiff's 
land  with  water,  aad  tii^eby  caused  large 
quantities  of  vrater.  logs,  nibUflli,  to  flow 
OTor  said  plaintiff's  land,  and  his  growing 
crops  were  destroyed  by  reason  tliereof ,  you 
will  find  for  the  pfaUntlfl  In  whaterer  dam- 
ages you  may  believe,  from  <he  evidence,  he 
has  sustained."  The  aottmi  of  the  trial  court 
in  refu^g  the  request  of  aivellant,  and  In 
giving  the  tnstmctton  quoted  above,  is  the 
principal  error  assigned  in  tbe  record. 

The  tfst  of  this  action  is  negUg^ice,  and 
until  some  ne^lgence  Is  shown  thne  cannot 
tw  sold  to  be  any  liability.  Blelenbo-g  v. 
Railway  Co..  8  Mont  271,  20  Fac.  Rep.  314. 
We  think  tiie  Inatructloa  requested  by  appel- 
lant correctly  stated  tbe  law  of  the  case,  and 
should  hare  been  glren.  CartM-  r.  Thurstno, 
68  N.  H.  104;  Field  t.  Log-Driving  Co.,  (Wis.) 
81  N.  W.  R^.  10.  The  InstruoUon  given  by 
the  court  practically  Ignored  the  question  of 
negligence,  and  told  tbe  jury  to  find  for  the 
re8i>oad«it  for  whatever  damages  he  had 
sustained  by  the  acts  of  the  appellant.  In 
placing  the  logs  In  said  stream,  whether  tbe 
ai^llant  was  guilty  or  not  of  any  negligence 
or  want  of  care  in  the  conduct  of  its  busi- 
ness, or  whether  the  damage  resulted  firom 
causes  beyond  apprilant's,  control;  and  this, 
too,  after  instructing  the  Jury  that  the  appel- 
lant had  a  right  to  place  Its  logs  in  said 
stream,  and  that  It  was  engaged  In  a  legitimate 
business.  Ordinarily,  if  a  person  is  engaged  In 
a  le^tlmate  business,  he  is  only  liable  to  an- 
other for  such  Injuries  as  result  from  negli- 
gence, or  the  want  of  ordinary  core  and  pru- 
dence, in  the  conduct  and  management  there- 
of. Tested  by  this  rule,  we  think  the  instruc- 
tion given  by  the  court  Ijelow  did  not  correctly 
state  the  law  governing  the  case.  There  are 
other  errors  assigned,  but  we  do  not  deem  it 
necessary  to  consider  them.  Tbe  order  of 
the  court  below,  denying  a  new  trial.  Is  over- 
ruled, the  Judgment  reversed,  and  the  cause 
remanded  for  new  trial. 

HABWOOD  and  DB  WITT,  JJ..  concur. 


(8  Utah,  204) 

YOUNG  V.  DEMING. 

(Supreme  Court  of  Utah.  June  20,  1893.) 

Elections  *nd  Vothrb— Canvass  of  Votes- 
Ballot  Placed  in  Wboso  Box. 

1.  A  special  dty  election  was  held  on  the 
same  day  as  the  ^reneral  county  elertion,  a  sep- 
arate box  beingprovided  for  the  ballots  cast  at 
each  election.  The  judges,  with  tlie  consent  of 


all  the  p<ditical  parties,  agreed  that  a  ballot  pat 
into  tbe  wrtHig  box  should  not  tie  counted. 
Belli  that,  in  spite  of  the  agreement,  county 
ballots  placed  by  mistake  in  tbe  city  tiallot  ben 
stiouid  be  Goanted.  end  not  destroyed. 

2.  The  fact  Uiat  such  ballots.  If  cast  for 
contestant,  would  have  changed  the  result  of 
the  election,  is  not  ground  for  disturbing  tbe  re- 
sult as  returned  by  the  inspectors,  in  the  ab- 
sraee  vt  podtlve  evidence  that  thev  were  so 
cast. 

Bartch,  J.,  dissenting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; O.  S.  Zane,  Justloe. 

Action  hy  George  W.  Young  against  J.  H. 
Doming  to  contest  an  Section  tar  county 
treasurer.  From  a  Judgmrat  for  plaintiff, 
defendant  appeals.  Bevrased. 

Brown  &  Henderson,  for  appelant.  WU- 
Uams  ft  Van  Cott,  tor  ^ppdUe& 

MINER,  J.  lUs  la  an  appeal  from  a 
Judgment  In  favor  of  the  plalntifl  and  eoia- 
testont  against  the  defendant  and  oontestee 
In  an  action  brought  under  the  special  stat- 
ute fbr  contesting  Sections,  and  brou^t  In 
pursuance  of  that  statntew  The  facts  of  the 
case  are  mibstantlally  lliat  Mr.  Toung,  Oie 
respondent,  was  running  upon  the  Demo- 
cratic ticket  for  county  treosnm  of  Summit 
county,  and  Mr.  Demlng.  tiie  appdlant,  mis 
running  on  ttje  XJberal  ticket  fOr  the  same 
<^ce.  Young  rec^ved  66S  Totes  and  Dom- 
ing received  670.  Toimg  claims  and  alleges 
that  seven  rotes  won  cast  in  two  preducts 
In  Coalville  that  diould  hare  beoi  counted 
for  him,  and  that  mistake  were  not  so 
counted,  and  that,  adding  that  seven  to  his 
nimiber,  would  have  made  him  two  majori- 
ty. The  court  found  some  of  the  facts  with 
lilm.  On  an  examination  of  the  record  we 
And  this  to  be  the  statusr  On  the  same  d^ 
that  the  general  Section  was  held  In  No- 
vember, 1802,  a  special  dty  election  was  held. 
The  ^Ktclal  dty  election  being  distinct  from 
the  other,  a  separate  and  distinct  ballot 
waa  provided  at  the  two  polls  fbr  the  dty 
election.  Before  the  dection  was  opened 
it  was  agreed  by  all  the  Judges  of  election 
and  by  all  of  the  parties  that  In  case  of 
a  mistake  La  putting  a  baUot  into  the  wrong 
box  it  should  not  be  counted.  This  was 
acquiesced  in  by  all  representing  the  three 
political  parties.  It  appears  that  the  two 
boxes  were  placed  on  a  table,  and  the  tickets 
with  the  names  of  the  candidates  for  tbe 
dty  offl<;^  on  them  were  placed  In  one  box, 
which  was  termed  the  "city  box,"  and  the 
other  tickets  with  the  names  of  the  candi- 
dates for  the  county  oflicea  were  placed  in 
another  box,  designated  the  "county  box." 
It  appears  that  six  votes  or  six  county  tickets 
were  received  by  the  Judges  and  placed  in 
the  city  Iwx,  and  six  city  tldcets  were  placed 
in  the  county  box.  After  the  polls  were 
closed  the  Judges  counted  the  votes  and 
found  six  county  ticlcets  in  the  dty  Ixix,  and 
six  dty  tickets  in  the  county  box,  and  they 
were  destroyed  In  accordance  with  the  agree- 
ment prevIoDsly  entered  Intow   The  remain- 
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tag  votes  wera  an  ooanted  and  cauTaased 
by  the  Judces  of  election,  and  their  returns 
made,  atgned,  and  forirarded  In  accordance 
with  law.  The  testtmony  sbowa  tbat  all 
tbe  tally  idieets  and  ballots,  indodlng  tbe 
six  destroyed,  exactly  corresponded  when  the 
votes  were  counted.  Hie  number  of  votes 
cast  In  eaeh  box  did  not  fall  short  or  exceed 
die  nmnber  fomid  on  the  tolly  sheets. 

Under  our  system  ot  secret  ballot  the  voter 
is  required  to  place  his  ballot  In  an  envelope, 
and  thus  present  It  to  the  Judges  of  election, 
who  shall  deposit  It  In  the  ballot  box  In  the 
presence  of  the  voter.  The  Judge  of  ^ec- 
tloD  baa  no  rl^t  to  examine  the  ticket  or 
open  the  ^vdope  contaloing  It  for  tliat 
pmrpoae.  There  being  two  boxes  at  each 
poll,— one  tor  comity  officers  and  one  for  dty 
officers,— the  Judges  found  It  difficult  to  de- 
termine into  which  box  to  deposit  the  ticket, 
and  as  a  consequence  it  was  frequently  an- 
nounced at  the  polls,  and  by  those  near  it, 
tbat  each  dector  idiould  designate  to  the 
Judges  of  Section  when  ottering  bis  ballot 
which  ballot  was  for  county  and  which 
for  city  officers.  Notwithatandlng  this  pre- 
caution taken  by  all  the  Judges,  it  Is  ap- 
parent that  six  county  votes  were  placed  in 
the  dty  box  and  six  dty  votes  were  placed 
in  the  county  box  through  the  mistake  of 
the  voters,  or  the  Judges  of  election.  It  is 
not  contended  that  this  mistake  was  througli 
the  fraud  of  the  dection  offlcere,  and  the 
testimony  clearly  exonenUes  them  from  all 
intentional  wrong  in  the  matter. 

The  first  qneetlon  to  detmnlne  Is  whether 
these  ballots  were  placed  In  the  wrong  box 
by  the  fraud  of  the  voter  or  mistake  of  the 
Judge  in  depositlag  the  ballot  If  it  was  done 
ttiroxigh  tiie  fraud  of  the  voters  the  ballots 
should  not  be  counted;  if  through  tbe  mis- 
take of  the  Judge  or  v<Aer  they  should  be 
counted,  prodded  there  is  suffldent  evidence 
shown  to  make  It  certain  that  the  name  of 
the  respondent  was  upon  those  ballots  when 
cast,  and  the  Intrations  of  the  voter  casting 
them  can  be  ascertained  with  reasonable  cer- 
tainty. The  statement  of  the  facts  seems  to 
refute  any  presumption  of  fraud  on  the  part 
of  the  dectors.  The  poll  Hats  corresponded 
with  the  whole  vote  polled  at  each  precinct. 
*rhe  dty  votes  In  the  county  box  and  the 
county  rotes  In  the  dty  box  exactly  agree 
with  the  poll  lists.  It  Is  not  probable  that 
any  dector  would  vote  two  dty  or  two  coun- 
ty tickets,  and  have  one  placed  In  each  box, 
with  the  expectation  that  bot2i  would  be 
counted  for  his  candidate  in  the  face  of  the 
admoniidon  given  at  the  polls  that  such  bal- 
lots would  be  thrown  out,  and  there  was  no 
excess  or  shortage  of  votes  in  either  box.  It 
Is  evident  that  the  ballots  were  In  some  mis- 
taken  manner  Interdianged  by  the  voter  or 
Judge.  It  is  true  that  this  court  held  In  the 
case  of  Ferguson  v.  Allen,  26  Pac.  Bep.  570, 
tiiat  unless  a  ballot  Is  actuxdly  cast  It  cannot 
be  counted  In  a  local  dection  contest,  and  we 
^tUl  believe  that  to  be  the  settled  rule  of 


l&w.  In  Hut  case  <li9  Totea  were  offered,  but 
were  rejected  because  the  names  of  those  of- 
fering to  vote  were  not  npon  the  registratJon 
list  We  also  approve  the  dedslim  of  Mr. 
Justice  Campbell,  (Peojfie  v.  CScott,  Ifl  Mich. 
811,>  when  tbat  learned  Jurist  si^s:  "Th«e 
is  no  case,  so  far  as  I  have  been  aUe  to 
learn,  under  any  system  of  voting  dose 
ballot,  which  has  fadd  that  any  account  can 
be  taken  of  rejected  votes  In  a  salt  to  try 
title  for  office."  But  these  six  ballots  were 
cast  by  qoallfled  dectore.  Ibey  were  each 
handed  to  the  Judge,  and  each  placed  In  the 
wrong  box  by  him.  There  Is  nothing  In  the 
evidence  that  tends  to  show  fraud  by  any 
one.  In  the  absence  of  proof  of  fraud  it  is 
more  in  aooordance  with  sound  prlndples  to 
account  for  the  error  on  the  theory  of  mis- 
take than  that  of  fraud.  In  the  absence  of 
circumstances  to  the  contrary,  tfae  presump- 
tion of  law  Is  that  the  officers  performed 
their  duty^  In  the  case  of  People  v.  Bates, 
11  Mich.  362,  It  was  held  that  where  a  dty 
and  state  dection  were  both  held  at  the  same 
time,  and  under  charge  of  the  same  inspect- 
ors, and  seven  dty  ballots  were  found  at  the 
dosing  of  the  polls  In  the  state  box,  and  the 
circumstances  of  the  case  made  it  reasonably 
certain  that  these  ballots  were  in  good  faith 
put  in  by  electors  who  did  not  put  in  other 
ballots  for  dty  officers  at  the  same  election, 
it  was  held  that  they  were  properly  counted 
by  the  inspectnr.  It  was  also  held  In  this 
case  that  the  dector  should  not  be  deprived 
of  his  vote,  dther  by  mistake  or  fraud  of  the 
Inspectors  or  by  the  honest  mistake  of  the 
voter  in  d^>odtlng  the  ballot  In  the  wrong 
box,  if  the  Intent  of  the  voter  can  be  ascer- 
tained with  reasonable  cotalnty.  Payne, 
Erect  8  440. 

The  remaining  question  Is  one  of  mudi 
more  difficulty  than  the  one  last  under  dis- 
cussion. We  have  found  tbat  the  votes 
cast  under  the  drcumstances  shown  should 
have  been  canvassed  anu  counted,  and  not 
thrown  out  and  destroyed  under  the  agree- 
ment and  by  mutual  consent  of  all  the  po- 
litical parties  and  committees  represented 
there.  The  six  county  votes  found  in  the 
city  box  after  a  canvass  had  been  had  of 
the  county  votes  were  not  coimted,  but  as 
we  have  seen,  were  destroyed  by  cme  of  the 
Judges  of  dectlOTi.  Had  these  votes  been 
cast  and  counted  for  the  respondent.  Young, 
he  would  have  had  one  majority.  The  ques- 
tion is,  did  these  f?lx  county  ballots  iiave  the 
name  of  Geoi^  Young  upon  them  ?  If  they 
did,  and  this  fact  Is  made  to  appear  by  dear 
proof,  then  Mr.  Young  shoidd  be  declared 
dected  to  the  office  of  county  treasurer  of 
SumnUt  county.  If  this  fact  Is  left  uncer- 
tain or  doubtful,  then  the  court  should  not 
disturb  the  result  as  announced  by  the  Jud- 
ges of  election.  It  appears  from  the  testi- 
mony in  the  record  that  these  six  coiuity 
ballots  were  not  canvassed  by  the  Judges  of 
election,  nor  were  sudi  tickets  seen  by  all 
or  any  two  of  the  Judges.   By  no  testimony 


Digitized  by  Google 


820 


PACIFIC  BEFOBTEB.yoL.  if  3. 


(Utah. 


In  the  record  does  It  appear  that  any  wit- 
ness or  judge  saw  the  name  ot  Mr.  Xonng 
upon  either  ot  these  ballots,  nor  does  it  suffi- 
ciently appear  that  Mr.  Young's  name  was 
or  waa  not  scratdied  from  any  of  these 
tickets.  It  does  appear  that  Mr.  Young  was 
a  candidate  for  tiie  office  of  county  treas- 
urer running  mi  the  D«ttocratic  Hcket.  Mr. 
Ithead  says  he  heard  Mr.  Gallas  say  whoi 
hwklng  oTer  the  dty  box,  "Bne  Is  another 
atmight  Democratic  ticket,*'  and  the  ticket 
waa  thrown  away.  Witness  also  saw  one 
of  these  county  Ucketa  that  waa  tbrown 
out,  and  read  it  titirou^  Saw  Mr.  RawUn'a 
name  uptm  It,  and  saw  there  was  no 
scratdies  on  it,  bnt  <Ud  not  notice  the  name 
ot  any  one  else  on  tt  IMd  not  stop  to  read 
the  names  of  the  Tarious  officers  on  it,  bnt 
simply  saw  no  scratdies  on  that  ticket  Mr. 
Ball  saw  Mr.  Callos  take  out  a  county  ticket 
and  remark,  "Here  is  tm^"  mbbed  it  in 
his  hands  a  mommt,  and  threw  it  down 
(m  the  flow.  Witness  saw  no  name  upmi 
It  Gonld  not  soy  whether  GaUas  held  tt  long 
enough  to  read  it  or  not  Does  not  recol- 
lect Collas  saying  tt  waa  a  Democnttic  tick- 
et Thinks  six  tidcets  were  thrown  out  in 
accordance  with  previous  arrangemmt  Mr. 
Callas,  one  ot  the  Judges  ot  election,  testl- 
fles  tiiat  he  found  six  straight  Democratic 
county  tickets  in  the  fdty  box,  which  were 
thrown  out  Does  not  remember  saying  at 
any  time  when  he  took  out  the  tickets  that 
they  were  Demoovtlc  tidcets.  Saw  no 
scratdies  on  any  ot  than.  Haa  no  recol- 
lection of  looking  at  any  of  the  names  on 
the  tickets.  Does  not  know  wbtther  Young's 
name  was  out  or  in  on  the  tickets.  Would 
suppose  It  was  on.  Does  not  rem«nber 
whether  Young's  name  was  scratched  that 
day;  would  not  say.  James  Salmcm  was 
one  of  the  Judfces  of  election  at  poll  2. 
Found  one  coimty  Dmocratic  ticket  In  the 
dty  box.  Cannot  say  whether  it  was 
scratdied  or  not  Did  not  notice,  nor  read 
names.  Cannot  say  whether  Mr.  Young's 
name  was  on  It  or  not  Simply  noticed  the 
heading  waa  Democratic.  Cannot  say  what 
the  TOte  was  on  treasurer.  Mr.  Dale  says 
he  saw  a  Democratic  county  ticket  In  the 
dty  box.  Could  not  Bay  whether  It  was 
scratched  or  not  Dfd  not  look  It  throush. 
Mr.  Wright  saw  a  Democratic  ticket  that 
was  thrown  out  It  was  not  scratched,  to 
his  knowledge.  Mr.  Salmon  saw  Mr.  Callas 
pick  out  a  ticket  but  did  not  hear  him  s.iy 
It  was  a  stralsht  Democratic  ticket  Had 
no  opp<Htunity  to  see  the  tickets,  or  reixl 
tliem,  although  dose  by.  Mr.  Callas  would 
pick  then)  out  cnimple  them  up,  and  say, 
"Here  Is  another  ticket  In  the  wrong  box." 
They  were  destroyed  without  reading.  No 
recollection  of  hearing  any  ]udge  say  they 
were  stxal^t  Democratic  Ucketa.  Mr.  Cal- 
las would  open  them  just  far  enough  to  see 
the  heading,  and  some  he  did  not  open  at 
all.  He  could  not  rend  the  tickets,— not 
time  to  read  them.    The  tickets  were  count- 


ed by  candle  light  Ur.  Smith  was  present 
when  Mr.  Gallaa  lacked  the  county  tickets 
out  of  the  d^  box,  afid  saw  what  was  done 
with  them.  He  could  not  aay  whether  th^ 
w«e  Demooutic  or  BepubUcan  or  Liberal 
tidcets,  although  he  says  he  bau  a  better 
dumce  to  know  than  any  one  ^se.  That 
Mr.  Callas  took  no  time  to  read  the  tickets, 
or  see  anything  more  than  die  headipg. 
That  Callas  doubled  iq>  the  tickets,  and  laid 
them  on  tbs  table,  with  no  opportunity  to 
read  than.  The  other  Judges  did  not  bandle 
these  county  tlckete.  Frequently  heard 
souM  one  say  one  waa  a  BepubUcan  tidcet 
Callas  did  not  hold  the  tidtets  l<Mig  oiongti 
to  read  the  names  <«  than.  Does  not  think 
he  took  the  pains  to  tdl  whether  the  names 
wa«  scratched  out  or  not  Mr.  Fldiw 
saw  Calloa  take  a  coun^  tldcet  from  the 
dty  box,  and  said,  "Hoe  is  one  of  them," 
and  ground  it  up  in  hla  hand,  and  threw  It 
oa  the  floor.  Callas  did  not  take  time  to 
read  the  ticket  Witness  thinks  there  woe 
Mily  two  county  tickets  in  the  dty  box. 
There  was  no  time  to  read  the  tldcet  Gal- 
laa only  had  time  to  look  at  heading:  Mr. 
Hopkins  saw  Callas  i^cfe  out  the  first  county 
ticket  look  at  tiie  headings  crumple  tt  up, 
and  throw  it  away.  Could  not  have  read 
the  tldcet  throufi^.  None  these  county 
tickets  wen  passed  to  the  other  Judges. 
They  had  no  oppcwtnnlly  to  handle  or  In- 
spect these  tickets  to  see  wliat  names  were 
on  tbem.  Some  tickets  wwe  not  opmed  at 
all. 

It  will  be  seen  from  this  synopala  of  the 
testimony  that  thore  Is  very  much  uncer- 
toluty  thrown  around  the  charactw  of  these 
Uckets.  if  it  be  conceded  that  they  were 
all  Dottocratlc  tickets,  still  it  Is  a  mere  mat- 
ter of  conjecture  as  to  whether  Mr.  Young's 
name  was  printed  thereon,  or  whether  hla 
name  was  scratched  or  not  No  witness 
has  testUed  that  Mr.  Young's  nome  waa  oa 
these  tickets,  nor  does  tt  suffidently  appear 
that  If  his  name  waa  on  these  tickets  that 
one  or  more  of  them  may  not  have  been 
scratched  off.  Many  scratched  Uckets  were 
found  in  the  box,  althou^  the  particular 
character  of  the  tldcets  does  not  appear.  We 
know  from  common  expnlence  that  thosq 
who  do  TOte  are  usually  unwilling  that  the 
character  of  thdr  rotes  be  made  public,  and 
that  whenever  there  Is  an  lnTe8tl;mtlon  as 
to  the  actual  vote  cast  It  Is  almost  certain 
to  bring  about  prevartcatlon  and  imcertaln- 
ty  as  to  wbat  the  truth  Is;  .ind  wliile  In  this 
case  before  us  no  special  reasons  exist  for 
casting  reflections  upon  the  truth  of  those 
who  participated  In  the  election,  yet  It  is 
deemed  unwise  to  lay  down  any  rule  by 
which  the  certainty  and  accuracy  of  an  elec- 
tion may  be  Jeopardized  by  the  reliance  up- 
on any  proof  afTectlng  audi  results  that  Is 
not  of  the  most  olenr  and  conclusive  charac- 
ter. The  temptation  to  actual  fraud  and 
corruption  on  the  part  of  the  candidates 
and  thdr  political  supporters  is  never  so 
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great  aa  when  It  Is  known  predseir  How 
many  votes  It  will  take  to  change  the  result, 
and  men  who  are  wiUlng  to  sell  their  votes 
before  election  will  quite  as  readily  sell  their 
t«fltlmony  afterwards,  especially  as  the 
means  of  detecting  perjury  and  falsehood 
is  not  always  at  band  until  after  the  wrong 
sought  to  be  accomplished  by  it  has  become 
successful,  and  the  honest  will  of  the  people 
has  been  thwarted.  In  People  t.  Sackett, 
14  Mich.  320,  the  court  holds  that  the  re- 
turns of  the  Inspectors  is  prima  fade  evi- 
dence of  the  result  of  an  election,  and  that, 
where  the  ballots  liave  not  been  preserved 
la  the  manner  required  by  law,  but  have 
been  left  in  on  exposed  condition,  or  de- 
stroyed, the  prestmiptlon  that  would  other- 
wise exist  of  th^  correctness  Is  not  raised, 
and  the  court  may  propwly  be  ^vemed 
by  the  returns,  unless  fully  convinced  by 
proof  of  the  Integrity  of  the  ballot  These 
ballots  having  been  improperly  destroyed, 
and  the  Judges  not  having  c«11fled  that  they 
y9ere  cast  for  Mr.  Young,  we  think  the  evi- 
dence that  these  six  ballots  were  cast  for 
Mr.  Young  Is  insufficient  to  justb^  that  flnd- 
Infc.  and  that  the  .ludgment  entered  In  favor 
of  the  plaintiff  and  contestant  sboold  be  re- 
versed, with  costs,  and  the  case  remanded 
for  fnrUiar  proceedings. 

SMITH,  J.  I  concur  In  tiie  Judgment  ot 
reversal. 

BABXCH,J.  I  dissent 


(4  Arts.  116) 

HcOnJi  T.  SOUTHBRN  PAO.  OO. 
(Snineme  Court  oi  Arlxona,    Hay  8,  1893.) 
Fellow  Servixtb— What  Cokstitdtbs  Rblatioh 

— Kailrois  Ehplotbb. 
A  section  foreman  is  not  a  fellow  serv* 
ant  of  the  conductor  of  a  train  on  which  he  is 
being  carried  to  and  from  the  point  on  the  load 
at  which  he  is  working. 

Appeal  from  district  court,  Graham  conn^; 

R.  E.  Sloan,  Judge. 

Action  by  William  SIcGIU  against  the  South- 
em  Pacific  Company,  From  a  verdict  for 
plaintiff,  defendant  appeals.  Affirmed. 

J.  A.  Zabil^e  and  Maxwdl  &  Satterwhlte, 
for  appelant  F.  J.  Heney  and  O.  O.  Israd. 
for  appellee. 

WELLS,  J.  This  action  was  brought  by 
plaintiff,  who  was  In  the  employment  of  de- 
fendant as  a  section  foreman  on  Its  railway, 
for  Injuries  sustained  by  him  in  a  collision 
between  two  railway  trains,  caused  by  the 
alleged  negligence  of  the  conductor  of  the 
train  In  which  he  was  at  the  time  of  the  in- 
Jury.  At  the  trial  below  several  questions 
were  asked,  to  the  ruling  of  the  cotirt  on 
which  the  defendant  took  exceptions  and  as- 
signed as  error,  as  well  as  exceptions  to  the 
Charge  of  the  court  to  the  Jury.  The  part  of 
the  4duu^  irf  the  ooort  of  wbidi  the  defend- 


ant most  particularly  complains  reads  as  fol- 
lows: "The  court  instructs  the  Jury  that  a 
conductor  of  a  railway  train,  who  commands 
its  movements,  directs  when  It  shall  start,  at 
what  station  it  shall  stop,  and  has  the  geni- 
al managemrat  of  it,  and  control  over  the 
persons  employed  upon  It,  represents  the  rail- 
way company,  and  is  not  a  fellow  servant 
with  a  section  foreman  In  the  emi^oy  of  said 
company;  and  If  the  Jury  believes  from  the 
evidence  that  John  Bajrrebt  was  the  conduct- 
or of  the  train  apon  which  plaintiff  was,  and 
bad  the  powers  Just  stated  regarding  such 
train,  the  court  Instructs  the  Jury  that  Bar- 
rett was  not  a  fellow  servant  with  the  plain- 
tiff." The  dlsposltioD  of  this  assignment 
principally  settles  the  righto  of  the  parties  hi 
the  case,  Ibr  If  the  defendant  Is  liable  for  the 
Injury  sustained  by  the  plaintiff,  (which  the 
Jury  has  bo  foundj  ve  regard  it  unnecessary 
to  consider  whether  nuiny  ct  the  other  points 
or  rulings  of  the  conrt  were  cwreot  or  em- 
neons,  for  we  think  the  general  result  would 
have  be^nn<^nged. 

Is  the  defendant  liable  for  the  n^Ugoice 
(conceding '  there  was  negllfc««ce)  of  John 
Barrett  in  canabig  the  Injnry  to  plaintiff  com- 
plained oil  From  Uie  evidence  we  gather 
that  plaJntlfr  was  la  the  employment  id  the 
defendant,  who  is  a  raUwi^  corporation,  as 
a  section  foreman,  and  whose  duty  It  was  to 
repair  all  injuries  to  the  roadbed  and  track 
<tf  defendant's  railwajt  and  to  poform  sndi 
other  woriE  of  like  character  as  the  defiant 
shonld  direct  him  to  do.  On  the  2Sd  day  of 
August,  1890,  he  was  ordered  by  Ibe  road 
master  acting  for  the  defesidant  to  go  to  a 
certain  p<ant  on  tlie  line  of  defendant's  call- 
way  in  the  county  of  Pima,  Aria.,  taking 
with  him  Ua  working  force,  and  grade  and 
lay  a  temporary  tnu^  for  the  purpose  of 
ral^ng  an  en^e.  John  Barrett  was  the  con- 
ductor of  the  train  which  was  furnished  by 
defendant  to  take  the  plaintiff  and  his  work- 
ing force  to  and  from  the  place  of  work. 
The  plaintiff  was  by  Barrett  carried  to  the 
working  point,  at  which  place  he  and  his 
working  men  worked  until  about  3  o'clock, 
when  he  was  tt^d  by  Mr.  Loyd,  the  dvll  en- 
gineer, foreman,  and  acting  road  master,  aa 
well  as  by  Barrett,  the  conductor,  to  get 
aboard  the  work  train,  when  they  would 
work  th(rfr  way  back  home.  The  plaintiff 
and  his  men  got  on  the  train,  and  were  being 
carried  by  It.  backing  up  the  track,  when  the 
o(^islon  with  another  train  occurred,  in 
whldi  the  plaintiff  sustained  the  alleged  In- 
jury. Both  Barrett  and  the  plaintiff  were  In 
the  employment  of  the  same  company,  and 
the  question  whether  they  were  feUow  serv- 
ants within  the  reason  of  the  law,  and  en- 
gaged In  the  same  common  employment,  so 
as  to  exempt  the  company  from  liability  from 
personal  Injury  caused  by  the  n^ligence  of 
a  coservant,  la  llie  controlling  pobit  In  Hia 
case. 

The  case  of  Railroad  C3o.  v.  Ross,  112  XJ,  S. 
377,  6  Sup.  Ct  Bep.  184,  upon  which  plalntlfT 
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seems  dilefly  to  rely,  sastalns  the  aboro 
diorge  vit  ih»  court.  The  ooort  there  clearly 
makes  a  dlsUnctloii  In  th^  rdaticm  to  their 
common  principal  beitween  servants  of  a  cor- 
poration exercising  no  supearvlalon  oyer  oth- 
ers cmgaged  with  them  In  the  same  empl<7- 
mmt  and  agents  of  the  corporatlcm  clothed 
with  the  control  and  mnnagnnent  of  a  dis- 
tinct departmnt,  In  which  their  duty  Is  en- 
tirely that  Of  direction  and  superintendence. 
"A  condnctor,  having  the  ratlre  control  and 
management  of  a  railway  train,  occupies  a 
Teiy  different  position  from  the  brakemen, 
the  porter,  and  other  subordinate  employes. 
He  is  In  ^t,  and  should  be  treated  as,  the 
personal  repres^tatlve  of  the  corporatioh, 
for  whose  negligence  it  Is  responsible  to  sub- 
ordinate servants.  •  •  •  We  know  from 
the  manner  in  whldi  railroads  are  operated 
that,  subject  to  the  general  rules  and  orders' 
of  the  directors  of  the  companies,  the  con- 
ductor has  the  entire  control  and  manage- 
ment of  the  train  to  which  he  Is  assigned. 
He  directs  when  it  simll  start,  at  what  speed 
it  BhiiU  run,  at  what  stntions  It  ^all  stop, 
and  for  what  length  of  time,  and  everything 
essential  to  its  successful  moTem»its.  In  no 
proper  sense  of  the  term  Is  he  a  fellow  serv- 
ant with  the  fireman,  the  brakemen,  the  por- 
ters, and  the  engineer.  The  latter  are  fellow 
servants  in  the  running  of  the  train  under  his 
direction.  As  to  them  and  the  train  he 
stands  in  the  place  of  and  represents  the  cor- 
poration." The  above  doctrine  is  sustained 
by  very  respectable  authorities  cited  in  the 
opinion  of  the  court  In  the  case,  and.  If  cor- 
rect, is  decisive  of  the  question  under  consld- 
eratioQ.  In  the  case  at  bar  it  was  the  duty 
of  the  conductor  of  the  train  to  convey  the 
plaintiff  and  his  workmen  to  and  from  the 
place  where  they  were  to  perform  their  work 
or  duties,  which  were  entirely  distinct  and 
different  from  that  of  Barrett,  the  conductor. 
The  plaintiff's  duties  were  In  no  wise  con- 
nected with  or  relating  to  the  train,  its  worit- 
ing  or  management,  nor  was  be  in  such  a  po- 
sition that  he  could  in  any  degree  control  or 
influence  the  conductor  in  starting,  handling, 
or  managing  the  train.  His  work  was  not 
upon  the  train,  nor  about  it,  nor  hod  he  any 
connection  with  it  except  to  be  conveyed  by 
It  to  and  from  the  place  of  his  work,  and 
while  being  so  conducted  he  was  injured. 
We  think  thwe  can  be  no  question  of  Bar- 
rett's being  the  conductor  of  the  train.  That 
fact  was  submitted  to  the  jury  by  the  above 
charge,  and  the  Jury  found  In  the  affirmative. 
He  answered  the  requirements  defined  in  the 
case  of  Railroad  Co.  v.  Ross,  supra,  and  rep- 
resented the  company;  and  under  the  rule 
of  tliat  case,  for  personal  injuries  resulting 
from  his  negligent  acts,  if  any,  the  company 
la  responsible.  The  suprane  court  of  this 
territoEy  has  dmilarly  h^  In  a  case  where 
the  facts  were  modi  like  those  In  this  case. 
HobscHi  V.  Railroad  Co.,  11  Pac.  Rep.  645. 
Hie  defendant,  qnestlonlng  the  somidness  of 
this  doctrine,  reCwa  us  to  the  case  til  Tuttle 


T.  Bailwar  Co..  122  U.  S.  189,  7  Snp.  Gt  Rep. 
Ilea  Tbe  prindide  annonnced  in  that  case, 
"that,  In  gmeral,  whem  a  servant,  In  the  ex- 
ecution of  his  master's  bnstness,  receives  on 
injury  which  befalls  JAm  from  one  of  the 
riaka  Inddent  to  the  business,  he  cannot  hold 
the  master  responsible,  but  must  bear  the 
cmueqnenoes  hlms^,"  has  no  direct  bearing 
upon  the  questions  Just  being  considered,  via. 
whether  the  conductor,  Barrett,  and  the  track 
foreman,  McGill,  wwe  fellow  servants  within 
the  reason  of  the  law,  and  engaged  In  the 
same  employment,  so  as  to  »empt  the  c<Hn- 
pany  fttim  Injury  caused  by  the  negligence  at 
a  coeervaJDt  The  former  announces  a  g«ter- 
al  princ^tle,  recognized  everywhere,  and 
questioned  1^  none,  and  applies  In  a  graeral 
sense  to  every  case  of  personal  Injury;  while 
the  latter  Invokes  an  additional  rule  In  cases 
where  the  injury  Is  caused  by  the  negligence 
of  a  fellow  servant  The  case  of  Randall  v. 
Railroad  Co.,  100  U.  8.  478,  3  Sop.  Ot  Rep. 
322,  Is  very  similar  to  tiie  case  of  Tuttle  v. 
Railway  Co.,  supra,  where  a  switchman  wda 
injured  by  a  train  where  there  was  a  "net- 
work of  tracks."  There  was  no  evidence 
that  the  track  was  improperly  constructed,  or 
that  the  engine  driver  was  unfit  for  his  du^. 
Tho  court  (here  says  that  the  general  rule ' 
of  law  Is  well  established  that  one  who  en- 
ters Into  the  service  of  another  takes  upon 
himself  the  ordinary  risks  of  the  negllgoice 
of  his  fellow  servant  In  the  course  of  his  em- 
ployment There  the  plaintiff  was  In  attend- 
ance upcm  his  switches,  and  must  have  known 
all  the  dangers  attendant  thereupon,  and 
could  look  out  for  the  consequences.  The 
law  of  the  case  Is  In  perfect  harmony  vrith 
that  of  Railroad  Co.  v.  Ross,  supra.  In  the 
former,  a  brakeman  working  a  switch  for  bis 
train  on  one  track  In  a  railroad  yard  is  a  fel- 
low servant  with  the  engineer  of  another 
train  of  the  same  corporation  upon  an  ad- 
jacent track.  In  the  latter  case  the  court 
held  that  the  conductor  of  a  train  Is  not  a 
fellow  servant  with  the  brakemen,  engineer, 
and  fireman,  but  that  the  brahenien,  engi- 
neer and  fireman  were  fellow  servants  In  the 
running  of  the  train.  In  the  case  at  bar 
there  wore  no  such  conditions  as  In  the  case 
of  Randall  v.  Railroad  Co.,  supra.  The  con- 
ductor, with  his  train,  was  taking  the  plain- 
tiff from  his  work,  which  was  entirely  sep- 
arate and  distinct  from  the  woric  or  em- 
ployment of  the  conductor.  The  case  of  Ar- 
mour V.  Hahn.  IH  t>.  8.  313,  4  Sup.  Ct  Rep. 
433,  Is  not  an  analogous  case.  A  carpenter 
with  years  of  experience,  with  one  of  his 
comrades,  was  directed  by  the  foreman  to 
push  the  Joist  out  on  some  projecting  stlt^ 
of  timber,  but  he  did  not  direct  him  to  go 
out  If  the  carpenter  bad  kept  both  feet  In- 
rtde  the  wall  he  could  have  pushed  the  joist 
as  directed  without  danger,  but  he  got  out 
onto  the  projecting  sticks,  wliioh  gave  way. 
There  was  no  evidence  tmdlng  to  prove  neg- 
ligence on  tbe  part  of  the  defendant  or  hla 
superintoident  or  foreman.   The  plaintiff. 
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McGUl.  waa  upon  the  train,  not  in  the  dis- 
cliarge  of  any  duty  connected  with  the  run- 
ning or  mimagement  of  it,  but  was  there  be- 
ing carried  from  bis  woric  to  anftther  point 
on  the  line.  The  conductor  hurriedly  direct- 
ed him  and  his  men  to  get  on  the  train,  so 
as  to  get  Ills  train  out  of  the  reach  of  an  ap- 
proaching train,  which  was  due  and  on  time. 
The  plaintiff  tiad  no  diolce  in  the  matter. 
He  considered,  and  he  had  a  right  so  to  do, 
that  if  lie  did  not  comply  with  the  direction 
of  the  conductor  he  would  be  left  at  a  Icwg 
distance  from  the  station,  to  find  hU  wa7 
there  as  best  he  could. 

Upon  the  question  of  negligence  of  G«i- 
daotor  Baxrett  resulting  .In  the  Injury  of 
plaintiff  tlw  testimony  Is  conflicting.  Tb« 
jniy  found  that  ttiere  was  n^lgexKe^  and. 
further,  that  idalntiff  was  not  at  fault  We 
cannot  disturb  the  Terdlct  on  that  ground. 

A  further  ctfflddMatltHi  oi  the  other  assign- 
mmta  would  leaogthen  the  discussion  wltlumt 
any  bwefldal  results.  We  are  inclined  to 
Oie  optnlon  that  no  wror  was  committed  by 
Uie  lower  court  which  could  Justl:^  a  re- 
'  yersal  of  the  case. 

The  jury  returned  a  verdict  of  f^OOO  In 
favor  of  the  plaintiff.  We  Infer  that  tills 
sinount  was  maierei  upon  the  theory  that 
the  plaintiff  was  pnmanently  Injured,  so  as 
to  Inctwadtate  him  ftom  earning  a  Uvdlhood 
for  himself  and  CamLy.  We  do  not  think  the 
testimony  warrants  such  a  ctHwln^Hi,  ox 
that  the  pUUntiff's  Injury  amounted  to  titat 
sum,  and  tluareCore  consider  the  vn^ct  ex- 
cessive, and  are  ot  the  opinion  that  the  Judg- 
merit  Should  be  reduced  to  the  sum  of  $15,- 
000.  The  district  court  Is  therefore  hmeby 
directed  to  modify  its  Judgment  by  render- 
ing  Judgment  against  the  defendant  and  la 
favor  of  the  plaintiff  for  the  sum  of  f  1S,000. 
provided  the  plaintiff  shall  elect  to  remit  the 
sum  at  $10,000  from  his  former  Judgment; 
and  In  case  he  does  not  so  dect  a  new  trial 
of  the  wlu^  case  is  wdered. 

GOODING,  0.  J.,  and  EIBBBY,  J.,  coo- 
earring.  ' 

(4  AHx.  102) 

CITY  OP  TOMBSTONE  v.  KEILLT. 
(SiqiveiQe  Court  of  Arizona.    April  15,  1898.) 
ArPBAL— Bbcors) — Btipdlation  as  to  Afprotal. 

Under  Rev.  St.  par.  843.  proTidinp  that 
If  the  parties  or  their  attorneys  a^rree  upon  a 
statement  of  facts  on  appeal  they,  shall  bikh  It, 
and  submit  It  to  the  judge  for  his  apnroval 
and  signstiu^,  sach  approval  and  signature  are 
indispensable,  and  in  toeir  absence  a  stipulation 
tliat  the  jod^  approved  and  signed  the  state- 
ment is  insumdmit  to  justify  Its  eondderation 
as  part  «t  the  record. 

Appeal  from  district  court,  Codiise  county; 
Btchard  D.  Sloan,  Judge. 

Appeal  by  the  dty  of  Tombsttme  from  a 
Judgment  In  favor  of  James  B^lly.  Af- 
firmed. 

Allen  B.  English,  for  appellant  James 
IleiUy,  in  pro.  per. 


WELT'S,  J.  Aa  appears  from  the  reooi'd 
the  bill  of  exceptions  was  not  allowed  by  the 
judse  of  tiie  court,  as  required  by  paragraph 
S'ZS,  Iter.  St.  Nor  Is  there  any  statement 
of  facts  approved  and  signed  by  the  Judge. 
There  la  a  sUpulattoii  by  the  parties  "that 
the  statement  of  facts  herein  shown  to  have 
been  agreed  to  by  respective  counsel  was 
thereafter  settled,  found  correct,  and  dgned 
as  such  by  the  Judge,  and  by  him  approved, 
as  prescribed  by  paragraph  843."  Paragraph 
848  provides  that  if  the  parties  or  their  at- 
torneys agree  upon  a  statement  of  facts,  they 
shall  sign  the  same,  and  it  ediall  be  submitted 
to  the  Judge,  who  shall,  if  he  finds  It  CM*rect. 
approve  and  sign  it  Tru^  the  parties  or 
ttieir  attorneys  may  agree  what  the  facts 
are  as  proved  upon  the  trial;  but  when  that 
is  d<Hie  it  Is  BtUI  esHptntlai  that  the  statemoit 
lAiould  be  submitted  'to  the  Judge  for  his  ex- 
amination, approval,  and  signature.  If  the 
agreement  or  stlpalatlon  of  the  parties  w 
their  oounsd  Is  all  tliat  is  required,  why  hn> 
pose  upon  the  Judge  the  task  of  ascertaining 
its  correctness  before  aivrovlng  and  dgnlng 
It?  The  trial  court  Is  so  fiur  Interested  In  the 
matter  that  It  should  see  the  record  presents 
to  the  supreme  court  the  case  as  tried  In  the 
court  bdow.  Hie  stipulation  may,  through 
Inedvertenoe  or  t^tarwise,  preamt  a  cese 
up(m  an  entirely  dlfferrait  tiieory  firom  the 
one  on  whltdi  It  was  tried,  or  may  present  an 
entirely  lUfferent  record  from,  the  (me  made 
below,  and  It  is  due  to  the  court  and  to  Uie 
IMirtles  to  the  action  that  the  statement  of 
facts  be  a  correct  on^  and  that  he  have  an 
opportunity  examining  It,  to  ascertain  If 
it  Is  correct  Tlie  ifatutes  require  that  the 
statement  of  ftusts  shall  be  submitted  to  him, 
even  when  agreed  to  by  the  parties  or  th^r 
ccunseL  The  purp(H-ted  statement  of  facts 
in  this  case  was  not  submitted  to  the  Judge, 
and  be  had  no  opportunity  to  examine  It  to 
ascertain  its  correctness.  The  paiiies  stipu- 
lating that  it  was  foimd  correct  and  signed 
does  not  make  it  so,  when  in  fact  the  state- 
ment was  nether  submitted  to  the  Judge  nor 
approved  or  signed  by  him.  No  agreement 
of  counsel  can  take  away  the  right,  nor  muke 
It  any  less  the  dutj',  ot  the  judge,  under  the 
statute,  to  approve  and  sign  the  statement 
t>efore  It  t>ccoines  a  part  of  this  record.  It 
Is  entitled  to  become  a  part  of  the  record 
only  by  virtue  of  the  allowance  and  slgnaturo 
of  the  Judge,  and  If  these  are  wanting  in  any 
ojrreed  statement  attranpted  to  be  nmde  and 
filed  under  the  statute  It  must  be  rejected  as 
Improperiy  In  the  record.  Smith  v.  Black- 
more,  (Ariz.)  29  Pac  Rep.  15.  The  purported 
statement  of  facts  is  therefore  not  considered 
as  a  port  of  the  record.  Thea*e  appearing  no 
error  In  the  Judgment  roU,  the  Judgment  ct 
the  loves  court  Is  afitoned. 

WBLLS  and  KIBBBY,  JJ.,  ctmcur. 

GOODXNG,  0.  J.    I  concur  In  the  dedslon. 
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(e  Wash,  m) 
FIRST  NAT.  BANK  OF  ABERDEEN  t. 

CAKTEU. 
(SnpMine  Court  of  Washiogtoa.  Jtuw 

1893.) 

OUTXXL  MORTQAOB  —  EinrORCEUSNT  AQUN8T 

Lbttiho  Creditor— Frioritibs. 

A  creditor,  on  receMos  a  mortcage  on 
his  debtor's  stock  of  sooda.  Immediatelr  vent 
to  the  latter's  store,  and  told  the  clerks  and  oth- 
era  present  that  be  had  taken  possession  under 
the  mortgage,  pntting  one  of  the  clerks  in 
charge,  a&d  he  proceeded  forthwith  to  the  conn- 
tj  aoat  to  record  the  mortgage.  Before  the 
mortgage  was  recwded.  an  attachment  was 
torled  on  the  goods,  tbongb  the  of&cer  making 
■nob  levy  was  infwmed  at  the  time  that  the 
property  was  in  plaintiff's  possession  under  his 
mortRnge.  Held,  that  plaintiff's  mortgage  was 
good  as  against  the  attachment,  though  the  at- 
taching credftor  had  no  notice  of  the  mortgage 
at  the  time  the  writ  waa  fasned. 

Appeal  from  superior  court,  ChehoUs  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  the  First  National  Bank  of 
Abeirdeen  against  H.  H.  Garter.  From  a 
Judgment  tor  dctoidant,  plaintiff  ^ipeals. 
Reversed. 

linn.  Bridges  &  McKinley.  for  api>ellant. 
DooUtUe  &  Fogg  and  J.  0.  Cross,  (Jabes 
IMckey.  ct  counsel,)  tar  respondrat 

SCOTT,  J.  Plaintiff  brought  this  action 
to  recover  possession  of  certain  personal  prop- 
erty of  the  defendant  which  had  been  seized 
by  blm  as  sheriff  under  writs  of  attadiment 
Issued  against  the  property  of  one  David  E. 
Dunbar.  Sold  Dunbar  had  been  carrying  on 
a  grocery  business  at  Aberdeen,  and  had  be- 
'X)me  itidebted  to  various  parties,  among 
whom  wore  the  plaintiffs  In  the  suits  where- 
in said  writs  of  attachment  were  Issued 
and  the  plaintiff  In  this  action.  The  plain- 
tiff had  loaned  money  to  said  Dunbar  at 
various  times  while  he  was  conducting  said 
buslnes,  wtth  the  understanding  that  Dun- 
bar would  give  the  bank  security  therefor 
whenever  called  npon  to  do  so.  The  plaln- 
tilTs  rights  In  this  aiOtl<m  are  based  npoa 
a  chattd  mortgage  given  by  Dunbar  to  secure 
■aid  indebtedness.  This  mortgage  was  exe- 
cuted np(ni  the  21st  day  of  September,  1801, 
and  It  was  provided  therein  that  the  mort- 
gagee should  take  Immediate  possesion  of 
the  property  and  sell  the  same,  and  apply 
the  proceeds  In  i»ayment  of  the  rowtgagor's 
Indebtedness  to  the  plaintiff.  The  mortgage 
was  executed  at  7:45  o'clock  Monday  mora- 
tng.  One  Hoysi  the  plaintiff's  cashier,  went 
with  Dunbar,  Immediately,  to  the  store  where 
Ihe  property  was  dtuated.  where,  In  the 
preaence  of  the  derks,  the  property  was 
turned  over  to  Hays,  and  said  Hays  placed 
one  Warren,  <me  of  the  clerks,  In  diarge  of 
the  store  temporarUy,  while  Hays  proceeded 
Immediately  to  Monte^ano,  the  coimty  seat 
to  put  the  mortgage  npon  record.  The  mort- 
gage was  filed  for  record  at  10:10  In  the  fore- 
noon of  the  same  day.  A  levy  was  made  un- 
der the  writs  In  question  aftw  said  chattel 
mortgage  had  been  executed,  and  after  Bays 


had  so  taken  possession  of  the  property 
for  the  bank,  but  before  tne  mortgage  was 
filed  for  record.  There  was  some  testimony 
to  show  thdt,  when  the  officer  who  made  the 
seizure  under  the  writs  of  attachment  entered 
the  store  with  the  writs  to  make  the  levy, 
he  waa  Informed  that  the  property  was  theai 
In  the  possession  of  the  plaintiff,  end  that 
sold  plaintiff  claimed  the  same  under  and 
by  virtue  of  a  chatty  mortgage  given  by 
Dunbar  to  the  plaintiff.  A  verdict  was  ren- 
dered for  liie  d^mdant;  and  the  plaintiff 
i^pealed. 

We  are  of  the  oi^nlon  that  If  Hays,  the 
plaintiff's  cashier,  upon  recdvlng  the  mort- 
gage, did  go  to  the  store,  and  announce  to 
the  clerks  and  such  other  persons  as  were 
present  that  he  had  takm  possesion  thereof 
for  the  plaintiff  under  the  mortgage,  and  put 
one  of  the  clerks  In  charge  of  said  property 
temporarily,  while  he  proceeded  wtth  dlU- 
gMice  to  place  the  mortgage  upon  record, 
and  if,  when  the  officer  appeared,  and  an- 
nounced Ida  Intenttm  of  taking  the  goodf 
under  the  writs  of  attadiment  against  Dun* 
bar,  h&  was  then  and  there  informed  that 
said  property  waa  in  the  platnUff's  posseaslon, 
onder  and  fcy  virtue  of  sudi  chatty  mort* 
gage,  such  acts  were  sufficient  to  maintain 
the  plaintiff^  rights,  at  least  temporarily, 
while  It  was  proceeding  diligently  in  the 
premisea;  and  consequently  the  court  was 
In  error  in  Instmetlng  the  Jury  that  the  notice 
to  the  sheriff  waa  not  aotUdent,  Imt  that  thets 
must  have  beoi  a  notice  given  to  the  attach* 
meat  creditoEs  prior  to  the  time  ttie  writs  of 
attadiment  were  Issoed  and  placed  In  Uie 
hands  of  the  sheriff.  Stewart  v.  Smith,  00 
Iowa,  278,  14  N.  W.  nep.  SIO;  Tmdcer  v. 
Tnt<m.  66  N.  H.  223;  Toung  Walker.  12 
N.  H.  602.  Under  the  plaintiff's  proo^  Its 
claim  was  a  meritorious  one,  as  much  m  as 
were  the  claims  of  the  plalntlffli  In  the  at- 
tachmmt  stdts,  and  It  had  a  right  to  obtain 
security  therefor,  and  Dunbar  had  a  rifl^t 
to  prefer  the  bonk  In  giving  secority,  the 
claim  being  a  bona  fide  one,  and  the  parties 
acting  In  good  faith.  For  these  reasons  the 
judgment  of  the  superior  court  must  bo  m- 
versed,  and  the  cause  remanded. 

DUNBAR,  a  J.,  and  8TIL1B8,  ANDIBR& 
,  and  BOTT,  JJ.*  concur. 


(«  Wash.  SU) 

COLUMBIA  ft  P.  a  R  Oa     OITT  OT 

SEATTLE. 

(Supreme  Court  of  Washington.  Hay  9,  18DB.) 
Cmia  — BxTBNBiON  or  BTaBsn  otsb  Tidb 
Waters. 

1  Under  Const  art.  15,  I  S,  glTtojr  dtlea 
the  right  to  extend  streets  om  IntMrening  tide 
lands,  and  Act  Feb.  28,  1S90,  declaring  all 
streets  In  cities  extending  from  hi^  tide  into 
navigable  waters  pablic  highways,  a  city  has 
the  right  to  extend  a  street  over  tide  lands, 
subject  only  to  the  right  to  nss  tlw  watsrs  for 
navlnble  purposes. 

2l  Wbunkhyaa  ordlnanoa  tsgnlariy  paasad. 
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the  existence  of  a  public  street  was  recogniMd, 
and  provision  was  made  for  wideoing  and  ex- 
tendlugr  it,  it  became  a  street  as  to  the  city  and 
public  generally. 

Appeal  from  superior  court.  King  county; 
I.  J.  Liclitenbei^,  Judge. 

Bill  by  tlie  Columbia  &  Puget  Sound  llaJl- 
road  Company  against  tbe  city  of  Seattle 
to  enjoin  defendant  from  constructing  a 
plonk  roadway.  From  a  decree  dismissing 
the  bill,  plaintiCC  appeals.  Affirmed. 

Andrew  F.  Burleigh,  for  appellant  Geo. 
Douwortik  and  James  B.  Howe,  tor  re^nd- 

HOYT,  J.  The  only  question  involred 
in  this  0830  is  as  to  whether  or  not  a  cer- 
tain part  ot  the  tide  lands  within  the  cor- 
porate limits  of  the  city  of  Seattle  Is  a  pub- 
lic street  of  said  dty.  If  It  Is,  the  Judgment 
of  the  court  below  must  be  affirmed ;  and,  U 
it  is  not,  it  must  be  reversed.  Respondent 
relies  upon  each  of  several  grounds  ss  be- 
ing effectual  to  constitute  It  a  street,  but 
In  view  of  a  division  of  the  court  upon 
some  of  the  questions  thus  presented  but  a 
single  one  will  be  stated  here;  that  alone, 
In  the  opinion  of  the  majority  of  the  court, 
being  Bufflcient  to  determine  the  contro- 
versy between  the  partiea  By  the  constitu- 
tion and  laws  of  the  state  dtles  of  the  first 
<dass  are  given  the  right  to  project  or  ex- 
tend their  streets  over  and  across  any  tide 
lands  within  their  corporate  limits,  and 
along  or  across  the  harbor  areas  of  such 
dtiea  The  provision  of  the  constitution' 
Is  not  as  eomprebenalre  as  this.  It  only 
empowers  each,  corporations  to  extend  their 
streets  to  and  across  the  harbor  area.  But 
tills  provision.  Interpreted  ond  Bopplemoated 
In  the  light  of  the  action  oC  the  legisfeatnre 
SB  above  stated,  in  onr  opinion,  confers  full 
power  upon  snch  dtlea  to  »lend  any  of 
th^r  streets  over  any  of  .the  Ude  lands 
vlthin  their  ccffpmate  limlt&  The  legisla- 
tion* above  referred  to  "mat  enacted  at  the 
same  seasiui  at  the  legisLatnie  wbidi  esi- 
Acted  the  law  which  reoosnizea  In  an  oecn- 
pter,  Improrer,  or  Awe-land  owner  any 
right  in  sudi  tide  landa  It  ft^ows  that  the 
acts  must  be  Interpreted  together,  and  in  the 
lU^t  of  the  ramstitutlwial  provl8i<m  as  to 
the  right  of  cities  to  extsoA  their  streets  over 
tide  lands;  and,  constming  all  these  provi- 
sions together.  It  seems  to  us  that  the  rl^ts 
conferred  upon  such  dties        snch  con- 

*Artide  15.  S  3,  provides  as  follows:  "Mu- 
nicipal corporatlonB  shall  have  the  right  to  ex- 
tend their  streets  oror  Interveotng  tide  lands  to 
and  across  the  area  reserved  as  herein  pro- 
vided." 

*Act  Feb.  28.  1890,  (Seas.  I^ws  1889-90.  p. 
733.)  Is  as  follows:  "All  streets  in  any  Incorpo- 
rated  dty  In  this  state  extending  from  hish  tide 
into  the  navigable  wat^  of  the  state,  be  and 
the  same  are  Iiereby  declared  public  highways. 
That  all  streets  declared  public  highways  uuder 
the  provisions  of  this  act  shall  be  under  the 
control  of  the  corporate  antluHitles  of  the  re- 
«paotive  dtles." 


stitutional  provision  and  Buch  legislation 
must  be  held  to  t>e  paramount  to  those  of 
private  parties.  From  this  it  follows  tbut 
the  dty  had  the  absolute  right  to  extend 
any  of  its  streets  over  the  tide  lands,  sub- 
ject only  to  the  superior  right  of  the  iise 
of  the  waters  for  purposes  of  navigation. 
Such  being  the  case,  the  only  question  left 
for  us  to  decide  is  as  to  whether  or  not 
the  city  has  In  fact  extended  Second  street 
over  the  location  In  controversy.  In  our 
opinion,  tl^  proof  shows  that  it  has.  It 
appears  therefrom  that  an  ordinance  was 
regularly  passed  which  clearly  recognized 
the  existence  of  a  street  over  a  portion  of 
the  location,  and  provided  for  its  widening 
and  extension  as  such  street  Enough  was 
done  by  this  ordinance  and  under  It  to  estop 
the  city  from  setting  np  the  fact  that  the 
location  in  question  was  not  a  street.  It 
therefore  became  a  street  as  to  the  dty  and 
the  public  generally;  and  as,  under  the 
legislation,  no  private  person  had  any  in- 
terest which  would  authorize  him  to  ques- 
tion the  right  of  the  dty  to  establish  such 
street,  it  most  be  held  that  by  snch  action 
on  the  part  of  the  city  the  location  became 
a  part  of  Second  street  We  do  not  now  de- 
dde  as  to  the  right  of  the  dty  to  lay  out  upon 
the  tide  lands  a  street  whidi  is  not  a  di- 
rect extension  of  an  existing  street  on  the 
tQ)Iand;  but  we  do  dedde  that  under  the 
constitutional  provision  and  the  act  of  the 
legislature  above  referred  to  a  dty  can  ex- 
tend any  of  its  streets  In  a  direct  course 
across  the  tide  lands,  and  that  when  It  has 
done  so  no  private  person  can  prevent  Its 
taking  possession  of  and  improving  ttie 
same. 

DUNBAB,  0.  3.,  and  SOOTT,  J.,  ctmcUT. 


(6  Wasb.  342) 
OVEIIEECK  et  al.  v.  CALLIGAN  et  al. 
(Supreme  Court  of  Washington.    May  10, 1893.> 
Logging  Libss— Notice  — ^Inforckmest— Vesub. 

1.  Under  1  Hill's  Code,  I  1(VS5.  providing 
for  a  lien  on  logs  for  labor  performed  in  ob- 
taining or  securing  tbem.  notices  which  state 
that  the  claims  are  for  labor  performed  upon 
and  assistaDce  rendered  In  preparing  and  secur- 
ing the  logs  are  sufficiently  definite  without 
stating  thp  character  of  the  labor. 

2,  Under  a  provision  that  the  laborer  shall 
have  30  days  to  file  his  notice  of  lien,  the  time 
begins  to  run  from  the  period  when  his  labor 
in  securing  the  logs  cwises,  and  not  from  the 
time  the  boom  is  completed. 

3. 1  Hill's  Code,  8  1689,  provides  that  the 
loggers'  liens  shall  be  enforced  by  a  civil  action 
ill  any  superior  court.  Bdd,  that  snch  an  ac- 
tion was  properly  brought  in  the  county  where 
the  logs  were  cut,  the  lien  was  filed,  and  the 
owner  resided,  though  the  logs  were  in  anothw 
county.    Hoyt  and  Stiles,  JJ.,  dissenting. 

Appeal  from  superior  court.  Island  county; 
Henry  McBrlde,  Judge. 

Action  by  Geoi^e  Overbed:  and  others 
against  C.  M.  Colligan  and  the  Tocoma  Mill 
Company  to  foreclose  logging  Uena.  Juds- 
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ment  lor  plolntlffiB..  The  Tacoma  Mill  Com- 
pany appeals.  Affirmed. 

GrowW  &  SulliTOn  and  W.  G.  ^rpatebi, 
for  flppeUant,  Tacoma  MUl  Co.  Fremont 
Cole,  for  reeiK)iidcnts. 

DUNBAR,  C.  J.  We  are  nnable  to  recog- 
nize tbe  force  of  appellant's  contention  that 
the  claimants  hare  failed  to  comply  with  the 
statutes,  in  that  the  terms  and  conditions  of 
their  respective  contracts  are  not  stated  in 
the  lien  claims,  or  that  the  services  rendered 
are  not  sufficiently  set  forth.  If,  as  the  ap- 
pellant assorts  In  Its  brief,  tbe  liea  notices 
tfmply  stated  that  the  services  were  ren- 
dered in  cutting,  sawing,  and  pn^Ktrlng  logs, 
of  in  catting,  securing,  or  pr^arlng  logs, 
there  might  posdbly  be  stHne  force  In  the 
claim  that  the  allegationa  of  the  lien  notice 
ore  not  sostalned  by  the  evldoice,  but  the 
lien  notice  does  not  restrict  the  work  to  cut- 
ting, sawing,  or  preparing,  or  to  catting,  se- 
caring,  and  preparing,  but  in  each  Instance 
It  alleges  Hiat  the  claim  is  for  labw  per- 
formed i^oo  and  assistance  rendered  in  pre- 
paring  and  securing,  eta  Ttds,  we  think.  Is 
an  intelligent  compliance  with  the  statute. 
The  statute  says  that  every  person  perform- 
ing labor  upon,  or  who  Aiail  assist  in  the 
obtaining  or  securing  at,  sawlogs,  etc.,  has 
a  lien  upon  the  same  for  tiie  woric  at  iabost 
done  In  obtaining  or  secoring  the  same.  It 
this  deeortptlcHi  Is  not  d^nlte  enoo^  what 
role  of  definitenesB  must  we  adt^t?  If  we 
require  the  claimants  to  go  further  Into  par* 
ticnlars  than  these  claimants  have  gone,  th^ 
logically  we  must  require  each  claimant  to 
state  whether  he  used  an  ax  or  a  saw  or  a 
cant  hook,  and.  if  all  three,  what  portion  of 
the  time  he  was  engaged  la  all  the  dlfferoit 
multifarious  unployments  around  the  log- 
ging camp.  This  would  be  an  absolutely 
useless  requirement  The  statute  provides 
tliat  the  cook  of  the  logging  camp  shall  be 
regarded  as  a  i>erson  who  assists  in-  obtain- 
ing or  securing  the  timber,  but  we  do  not 
understand  that  the  cook  In  filing  his  lien 
must  state  that  he  was  employed  as  a  cook, 
but  that  his  allegation  of  services  rendered  in 
preparing  and  securing  the  logs  Is  sufficient; 
but  when  he  states  that  he  was  employed 
to  render  assistance  In  securing  the  logs, 
with  the  amount  that  he  is  to  receive,  that 
he  has  suffidently  stated  his  contract;  and 
If  he  proves  that  he  was  cooking  in  a  log- 
ging camp,  the  language  of  the  statute  Is 
simply  a  declaration  that  mch  services  fall 
within  the  general  provlrions  of  labor  per- 
formed upon  and  assistance  rendered  In  cut- 
ting, sawlng.securing,  etc.  The  businessof car- 
rying on  a  logging  camp  is  a  dependent  busi- 
ng. It  requires  many  different  kinds  of 
woric,  more  or  less  distinct.  It  is  true.  In  their 
character,  but  all  tending  towards  a  con- 
summation of  one  object,  viz.  securing  the 
logs  prepared  for  market  So  for  as  notice 
to  purchasers  la  concerned,  they  would  not 


t)e.as^ted  In  any  partlcmlar  by  a  technical 
description  of  the  woi^  performed.  App^ 
lant  quotes  at  some  length  from  the  opinion 
of  this  court  In  Warren  v.  Quade,  3  Wash.  SL 
750,  29  Pac  Rep.  827,  which  was  a  case  of 
Hen  for  materials  fumiaihed.  The  construc- 
tion there  given  was  a  construction  of  an- 
other statute,  but,  even  presuming  it  to  be 
the  same,  what  was  dedded  In  that  case  was 
that  the  terms  and  conditlous  of  contract 
set  forth  in  a  claim  of  lien  should  Include  a 
sufficient  doscr^tion  of  the  materials  fur- 
nished or  work  done  to  enable  the  owner  to 
intelligently  determine  as  to  the  bona  fides 
of  stu^  contract,  and  the  reasonableness 
thereof.  Taking  that  dedskn  for  a  guide 
here,  we  think  tlw  descripOoa  (rf  the  lAor 
porfMrmed  and  tba  terms  ot  the  contT..ct  are 
suflldimt. 

A  more  tRmUesome  qoestiott  Is  raised  by 
the  assmtion  otappcdlant  tlurt  several  claUns 
ore  minted  In  a  lump  diai^  tn  eadi 
these  claims,  for  one  of  which  the  claimant 
Is  not  «ttttled  to  a  lien;  and  that  under 
the  autiiority  at  I>eKter,  ^>rton  ft  Oo.  t. 
Sparkman,  2  WaA.  8t  166,  26  Pae  Rep. 
1070,  the  lien  must  falL  If  fb&e  Is  sndi  a 
commingling  th«e  Is  no  donbt  of  tbe  cor- 
rectness ot  appellants  conteotion.  Bat  Is 
this  a  case  tor  ibe  M>^lcation  of  Uie  law 
InTOked?  It  is  troe  them  were  two  booms 
of  logs,  and  that  more  than  80  days  had 
elapsed  since  the  labor  on  the  logs  In  one 
boom  had  been  performed;  but  there  Is 
nothing  in  tbe  statutes  miAJng  a  diviflton 
at  the  logs  into  booms,  or  rec(^lslng  booms 
In  any  way  as  affecting  tbe  inta<est8  of  the 
laborers.  Ihese  datmants  were  not  on- 
ployed  to  work  on  any  particular  boom,  as 
men  are  employed  to  work  on  a  particular 
house  or  structure.  Generally  men  are  em- 
ployed In  logging  camps  to  work  by  the 
month  or  by  tbe  season.  Booms  may  be 
large  or  small.<  One  might  be  prepared 
every  month  or  every  week  or  possibly 
every  day.-  The  statute  provides  that  the 
claimant  shall  have  80  days  to  file  his  notloe 
of  lien.  From  when?  Not  30  days  from  tbe 
time  the  t>oom  Is  completed,  but  ftom  tbe 
time  the  services  rend^^  In  securing  the 
logs  end.  We  have  no  doubt  that  some  In- 
convenience  may  arise  from  this  construc- 
tion of  the  law,  but  any  other  construction 
will  render  the  logger's  lien  practlcolly  In- 
operative, and  logically  force  him  to  keep  a 
surveillance  over  every  particular  log  which 
he  cuts,  and  be  at  the  expense  of  filing  a 
lien  every  30  days.  THie  division  of  logs  into 
booms  Is  purely  arbitrary,  and  such  dividon. 
In  the  absence  of  any  law  providing  for  It, 
should  not  affect  or  restrict  the  claimant's 
right  of  lien. 

So  far  as  the  Jurisdictional  questioa  Is  con- 
cerned, we  have  only  to  say  that  our  statute 
makes  no  provision  for  seizure,  as  do  the 
statutes  of  most  of  the  other  states,  but  the 
statute  provides  a  method  of  foreclosure^ 
and  obviates  the  necessity  of  an  attatdiment. 
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It  cannot  be  coQcInded  from  the  analogies 
of  our  statutes  on  the  respecttTe  foreclo- 
sures of  chattel  mortgages  and  of  loggers' 
lleDs,  that  the  latter  ought  to  be  foreclosed 
In  the  same  marninr.  There  Is  a  6t>cclal 
nde  In  sccticHi  1039  for  the  enforcement  of 
loggers'  ileDS,  which  provides  that  they 
shall  be  enforced  In  any  of  the  superior 
courts  of  tlie  state.  In  Uie  case  of  cfaattd 
mortgages,  if  the  property  is  removed  from 
the  cotmty  where  it  was  when  the  mort- 
gage was  given,  the  mortgage  must  be  filed 
in  the  county  to  which  the  property  was 
removed  before  it  becomes  a  lien  in  that 
ootmty.  But  the  law  makes  no  such  pro- 
vision In  the  case  of  loia^rs'  Uens,  but 
simply  provides  that  the  lien  must  be  filed 
in  the  county  where  such  togs  were  cut 
In  this  case  the  ociion  was  brought  in  the 
county  where  the  logs  were  cut.  where  the 
Hen  was  filed,  and  where  the  (>wner  of  the 
logs  resided,  and  we  think  it  was  properly 
brought  there.  Believing  that  no  prejudi- 
cial error  has  been  committed  in  the  case, 
bat  that  substantial  Justice  has  been  done, 
tlie  iudgmait  will  be  afflnned. 

AMDBBS  and  SOOTT,  33.,  concur. 

HOYT,  J.,  (dissenting.)  I  think  thfe  judg- 
ment in  this  case  sbuuld  be  reversed  for  the 
reuson.  that  the  superior  court  of  Island 
county  hod  no  Juri»dlction  of  the  subject- 
matter  of  the  action.  The  provision  as  to 
Jurisdiction  of  the  superiiMr  courts  in  the 
hen  law  Itself  is  cdmply  a  declaration  that 
litigation  under  said  law  Is  cognizable  In 
courts  of  that  grade.  Instead  of  those  of  any 
cth&r.  It  cannot  be  held  that  by  such  pro- 
TiAoQ  it  was  iutoided  that  Bu<di  actions 
ml^t  be  brou^t  in  any  superior  court  of 
the  state,  regardless  of  all  other  statutory 
provlaious  as  to  Jmiadictlon.  It  could  never 
have  been  Intended  that  the  superior  court 
of  Walla  Walla  county  could  take  Jurisdlo- 
tlon  In  cases  of  this  kind,  wbeo  all  of  the 
parties  to  and  the  subject-matter  of  the  salt 
were  located  in  the  county  of  Pierce.  Such 
being  the  case,  we  must  look  to  the  general 
provlBiMW  of  the  statate  to  determine  as  to 
court  has  Jnrlsdlctfon  In  any  i>articular 
ease.  Soch  actions,  in  my  opinion,  neces- 
sarily tatToIre  the  riii^t  to  the  poascoaion  of 
or  title  to  spedflc  petsmial  proper^,  ahd  un- 
der the  express  provision  of  section  158, 
Code  Proa,  must  be  commenced  in  the  coun- 
ty In  whldi  the  inoperty,  or  some  part 
^benot.  Is  situated;  and,  it  not  gorexned 
by  said  sectkHi,  they  must  be  cintrolled  by 
the  rule  whldi  obtains  as  to  the  foreclosure 
of  chattel  mortgagee,  under  whldi  rule  the 
action  most  likewise  be  commenced  In  the 
comity  where  liie  looperty,  or  some  part 
thereof.  Is  sltoated.  I  do  not  see  how  the 
construction  of  these  statutes  as  to  JuilBdie- 
tlaa  Is  In  any  way  affected  by  the  fact  that. 
In  order  to  retain  the  Uoi  In  the  case  vt  a 
chattel  mortgase,  the  mortgagor  .must,  upon 


the  removal  of  the  property  from  the  coun- 
ty in  which  the  mortgage  Is  recorded,  ^ther 
enforce  such  mortgage  by  foredosure^  or 
else  hare  his  mortgage  again  recorded  in 
the  county  to  which  such  property  bus  heea 
taken,  while  It  Is  not  necessary  so  to  do  in 
the  case  of  Uens  under  said  statute.  These 
provisions,  to  my  mind,  have  no  influence 
whsitev^  upon  the  Interpretation  of  the 
statute,  which  in  terms  provides  that  the 
action  must  be  brought  in  the  particular 
county  in  which  the  property  la  situated, 
regardless  of  any  qu(«tion  as  to  where  the 
notice  of  lien  which  is  to  be  enforced  is  of 
record.  The  statute  makes  the  location  of 
the  property  the  basis  of  Jurisdiction,  aud 
not  the  place  where  the  evidence  of  the  lien 
may  be  found. 

There  are  other  points  raised  In  the  brief 
of  appellant,  some  of  which,  in  my  opinion, 
are  well  taken,  but  it  la  not  necessary  to 
discuss  them  here. 

STILBS,  3.p  omcnrB. 


(S  Wub.  3S2> 

STATifi  ex  rel.  BOYD  et  al.  r.  SUPETITOR 

COURT  OP  PIERCE  COUNTY  et  at 
(Supreme  Court  of  Washhigton.   May  12, 1893.) 
Cbbtiobabi  —  WHBif  Lies— JoRiSDiCTiOMAb 
Amount— Skbvicb  bt  Pdblicatios. 

1.  Certiorari  to  review  a  Judgment  will 
iHsne  irreBpecUve  of  the  amount  in  controvert. 
Dnnbar,  C.  J..  dlBseutinx. 

2.  Under  Laws  1888,  pp.  20,  27,  S  5,  pro- 
viding for  serrice  by  publication  when  other 
service  cannot  be  had  by  reason  of  the  abnence 
of  defendant,  an  affidavit  which  statee  that 
defendants  "are  absent  from  the  county  of  P.. 
and  that  their  place  of  residence  ia  unknown," 
is  insufficient. 

3.  Service  by  publication  is  insufficient 
where  It  does  not  appear  that  a  printed  copy 
of  the  summons  was  returned  with  the  affida- 
vit of  the  pnblisber  of  the  newspaper,  nor  that 
a  copy  of  the  summons  was  depodted  in  the 
post  office,  directed  to  d^Midants  at  their  place 
of  residence  or  that  the  latter  was  unknown, 
as  required  by  Laws  1888,  pp.  20,  27,  |  5. 

4.  Under  Laws  1888,  pp.  26.  27.  f  5,  pro- 
viding for  a  publication  of  summons  not  less 
than  once  a  week  for  six  consecutive  weeks, 
publication  once  In  each  of  six  consecutive 
weeks  is  sufficient. 

Certiorari  by  the  state  on  the  relation  of 
Dewitt  L.  Boyd  and  Mary  Boyd  agnlnst  the 
superior  court  of  Pierce  ootmty  and  Fremont 
Campbell.  Judge,  to  review  a  judgment  of 
that  court  Reversed. 

Taylor  &  McKe^,  for  rotors.  A.  A. 
Knl^t,  toe  reqKHidentB. 

ANDERS.  J.  On  Decraiber  9,  1890,  one 
H.  O.  NeUl  commenced  an  actkm  to  the  sn- 
perlor  court  ot  Pierce  cotmty  against  the  re- 
lators to  recover  tte  mm  of  ¥39.45,  alleged 
to  be  due  for  groceries  stdd  and  deUvwed 
by  him  to  the  rutins.  A  writ  of  attach- 
ment was  sued  out,  and  levied  upon  certain 
real  estate  la  Cav«ider*8  addition  to  the  dty 
of  Taooma.   Service  of  the  stnnmonB  was 
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made  by  pnbllcatlon.  On  tlie  2lHt  day  of 
Pebniary,  1891,  a  default  jud^ent  was  ren- 
dered against  the  defendants  for  tbe  amount 
claimed  In  the  complaint,  together  with  in- 
terest and  costs.  Subsequently  the  defend- 
ants moved  the  court  to  Tacate  and  set  aalde 
the  judgment  on  the  ground  that  the  court 
had  no  Jurisdiction  to  render  it,  and  that 
the  same  was  otherwise  wrongful  and  un- 
warnmted.  The  motion  was  denied,  and 
thereupon  the  defendants  caused  the  record 
to  be  brought  up  to  this  court  by  writ  of 
certiomri.  The  respondent  moves  to  quash 
the  writ  and  to  dismiss  the  proceedings, 
for  the  alleged  reasons  that  this  court  can 
only  issue  the  writ  in  aid  of  its  appellate 
jurisdiction,  and  that  the  amount  in  con- 
troversy, being  less  than  $^00,  is  not  suf- 
ficient to  confer  Jurisdiction  up<m  the  court 
to  determine  this  oontroverey.  While  it  Is 
undoubtedly  true  that  the  supreme  court 
may  issue  the  writ  of  certiorari  whenever 
necessary  to  the  complete  exercise  of  its  ap- 
pellate Jurisdiction,  we  tiiink  it  also  has 
jurisdiction  to  award  the  writ,  in  proper 
cases,  where  its  appellate  power  Is  not  called 
Into  exercise;  and  as,  In  proceedings  of  this 
oharactw,  the  court  generally  looks  no  fur- 
ther into  the  case  than  may  be  necessary 
to  determine  whether  the  tribunal  from 
which  the  record  comes  had  Jurisdlctira,  and, 
If  not,  or  If  tt  exceeded  its  Jurisdiction,  or 
proceeded  Illegally,  whether  there  Is  any  ap- 
peal or  any  other  plain,  speedy,  and  ade- 
quate remedy,  it  would  seem  to  follow  that 
Jurisdictlcm  to  Inquire  Into  such  mattera 
could  In  no  wise  depend  upon  the  amount 
In  omtroTersy.  The  motlMi  to  dismiss  must 
therefore  be  dciUed. 

It  Is  contended  by  the  relators  that  the 
affidavit  for  service  of  the  summons  by  pub- 
lication was  insufflcioit,  and  not  In  accord- 
ance with  the  requirements  of  the  statute, 
and  tliat  publication  of  the  summons  was 
not  made  for  the  reqiUslte  length  of  time  to 
confer  Jurisdiction  apon  the  court  to  enter 
Judgment  by  default  against  them.  The 
statute  In  force  at  the  time  these  proceedings 
were  bad  provided  that,  In  case  service  can- 
not be  made  in  any  other  prescribed  manner, 
by  reason  of  the  absence  of  the  defradant, 
which  may  be  shown  by  the  affidavit  of  the 
plaintiff  or  his  attorney,  the  summons,  with 
a  brief  statemmt  of  the  object  of  the  action, 
may  be  served  publication  thereof  In  some 
weekly  newspaper  printed  and  published  and 
of  general  drculatlon  in  the  coun^  In  which 
the  court  Is  held,  tf  such  newspaper  there  be, 
otherwise  in  some  newspaper  printed  and 
published  in  the  territory,  which  summons 
shall  be  published  not  lees  than  once  a  week 
for  six  consecutive  weeks,  and  shall  require 
the  defendant  to  appear  and  answer  the  com- 
plaint within  sixty  days  from  the  date  of 
the  first  publication  thereof.  And  it  further 
provides  that  before  publication  of  the  sum- 
mons Is  made  the  complaint  shall  be  filed 
with  the  derk  ot  the  court  where  the  action 


Is  pending,  and  forthwith  upon  publication 
tlie  plaintiff  shall  cause  a  copy  of  the  sum- 
mons to  be  deposited  in  the  post  office,  the 
postage  thereon  being  prepaid,  directed  to 
the  defendant  at  his  place  of  residence,  un- 
less It  shall  appear  that  such  residence  is 
not  known  to,  or  cannot,  after  reasonable 
diligence,  be  ascertained  by,  the  plaintiff  or 
his  attorney;  and  before  the  hearing  of  the 
action  the  court  or  Judge  shall  be  satisfied 
by  aflidavit  or  other  proof  that  all  the  pro- 
visions therein  contained  have  been  complied 
with,  provided  that  personal  service  out  of 
the  territory  <state)  shall  be  equivalent  to 
publication.  Laws  1888,  pp.  26,  27,  §  5,  The 
aflldarit  npon  which  the  publication  was 
based  stated  that  *T>ewitt  L.  Boyd  and  Mary 
Boyd  aro  absent  from  the  county  of  Pierce, 
and  that  their  place  of  residence  Is  un- 
known." Did  this  affidavit  state  facts  suf- 
ficient to  authorize  the  publication  of  the 
sumrnons?  is  the  first  and  principal  ques- 
tion to  be  determined.  If  It  did  not,  then 
there  was  no  proper  service  of  the  summons, 
and  the  court  was  without  jurisdiction  of 
the  pcrstms  of  the  defendants,  and  the  Judg- 
ment Is  Invalid.  In  such  cases  Jurisdiction 
depends  entirely  upon  a  strict  compliance 
with  the  terms  of  the  statute.  Brown,  Jur.  §i 
51,  52.  '  As  we  have  already  seen,  publication 
could  only  be  resorted  to  as  a  means  of 
service  when  rendered  neceaeaiy  by  reason 
of  the  absence  of  the  defnidants;  and  the 
word  "obsraice,"  as  used  In  the  statute^  does 
not  mean  simply  being  away  from  a  usual 
place  of  residence  witUn  the  Jurisdiction  of 
the  court,  for  In  such  cases  the  summons 
may  be  served  deUvetlng  a  copy  thereof 
to  some  suitable  i>««on  at  the  dwelling 
house  or  usual  place  at  abode  of  the  defend- 
ant. Section  4.  p.  26,  Laws  1888.  Nor  does 
It  necessarily  mean  not  bdng  wltbln  the 
county  where  the  action  Is  pending,  for  tiie 
defendant  may  be  peraonally  served,  if  found. 
In  any  ot3ier  county  In  the  state.  It  would 
seem,  therefore,  that  the  legislature  used  the 
word  "absence"  as  tbe  eqnlTal«it  of  "non- 
reddence,"  and  oaHy  Intended  to  authorise 
service  by  publication  in  cases  where  the  de> 
fendant  re^des  ont  ot  and  Is  therefore  ab- 
sent from,  the  state.  If  dils  be  not  so,  tt  Is 
difficult  to  understand  why  the  legislature 
should  have  substitnted  this  statute  for  sec- 
tion 64  of  tbe  Code  ot  1881,  which  expresedy 
provided,  among  oQuer  things,  that  service 
of  BumnKms  might  be  made  whenever  It  ap- 
peared by  the  affidavit  ot  the  plaintiff  or  In- 
tervener, or  an  attorney  of  the  plaintiff  or 
Intervener,  In  the  action,  that  the  person  on 
whom  service  was  to  be  made  could  not, 
after  due  diligence,  be  foimd  within  the  terrt-* 
tory,  or  concealed  hlms^f  to  avoid  the  serv- 
ice of  summons.  But,  however  this  may  be, 
we  are  clearly  of  the  opinion  that  the  affi- 
davit filed  by  the  respcmdent  was  -not  suf- 
ficient to  Justify  a  publication  of  the  sum- 
mons. It  might  have  been  true  that  the 
defendants  (relators  here)  were  absent  from 
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Fl«m  ooanty.  and  ttuir  residence  unknown, 
and  yet  it  ml^t  not  bave  been  tbe  fact  that 
could  not  bave  been  pereonally  eerred 
*1>]r  reason  of  abseDce."  If  tbey  were  In 
ttM  state,  though  not  In  Pierce  county,  tiiey 
were  mot  absent,  in  contemplation  oC  the  stat- 
ute, eroi  alth(Higb  their  residence  was  at 
the  time  unknown.  It  follows,  ther^ore. 
that  no  proper  service  of  the  summons  upon 
tbe  relators  was  bad,  and  that  the  Judgment 
complained  of  must  for  Otat  reason,  if  for 
no  other,  be  hdd  luTaUd. 

Bat  then  are  other  defects  In  the  record. 
It  does  not  appear  that  a  printed  copy  of  tiie 
summons  as  published  was  returned  with  the 
affidavit  of  the  publisher  of  the  newspaper 
In  which  tbe  publication  was  made,  nor  that 
any  proof  of  the  plaintiff's  demand  was  made 
before  entry  of  the  Judgm«it  by  default 
Neither  does  it  appear  that  upon  publication 
a  copy  of  the  summons  was  deposited  in  the 
post  office,  the  postaee  thereon  being  pre- 
paid, directed  to  the  relators,  as  required  by 
law,  at  th^r  place  of  reeidence;  nor  that 
said  residence  was  at  that  time  unknown 
to  the  plnlnUff  or  his  attorney,  or  could  not 
after  reasonable  diligence  be  ascertained.  As 
to  tbe  time  of  publication  of  the  summons, 
we  think  it  was  sufficient  Tbe  statute  re- 
quires the  publication  to  be  mode  not  less 
than  once  a  week  for  tix  consecutive  weeks, 
and  It  was  published  once  In  each  of  six 
consecutive  weeks,  and  that  was  all  that  was 
required,  although  but  six  publications  were 
made.  See  Wade,  Notice,  I  1101;  Swett  t. 
Spmgue,  55  Me.  190;  Ronkendorf  v.  Taylor's 
Lessee,  4  Pet  340. 

It  is  Insisted  by  the  learned  counsel  for  tbe 
reepoDdmt  (1)  that  the  Judgment  in  this 
case  cannot  be  attacked  collaterally;  and  (2) 
that  the  relators  have  not  shown  thems^ves 
entitled  to  have  it  set  aside;  for  the  reason 
that  their  application  to  the  court  for  ttiat 
purpose  was  not  made  in  ttie  mode  pre- 
scribed by  law.  But  It  Is  a  sufficient  an- 
swer to  the  first  propoeidon  to  observe  that 
this  is  not  a  collatetul  attack  upon  the  pro- 
ceedings of  the  court  below,  and  to  the  sec- 
ond that  a  Judgment  rendered  without  serv- 
ice of  summons  will  t>e  reversed  on  certiorari 
whenever  objected  to  upon  that  groimd. 
Jndgmoit  reversed. 

SCOTT,  HOTT,  and  STILES,  JJ.,  eoncor. 

DUNBAR.  C.  J.  I  dissent  It  seems  to 
me  that  the  appellants  here  are  simply  al- 
lowed to  evade  the  constitutional  prohibition 
against  appeals  from  the  superior  courts 
irtiere  .the  amount  in  oontrorersy  does  not 
exceed  the  sum  of  $200^  This  Is  but  another 
method  of  appeal,  and -the  appellants  secure 
a  niUng  of  this  ooort  on  die  same  questions 
Oat  they  would  on  an  appeal  The  constl- 
tatim  provides  tliat  tbp  supreme  court  shall 
bare  power  to  issue  writs  of  certiorari,  and 
all  otho-  writs  necessary  and  proper  to  the 
«omplet«  sxecdas  sC  Its  app^Iats  snA  m- 


vtsory  jurlsdlctlML  It  eertahily  lias  no  ap- 
pellate or  revisory  jnrlsdlctton  over  actions 
where  the  amount  involved  Is  lees  than 
and  no  Jurisdiction  at  all.  tor  It  was  evt 
dently  the  Intention  of  the  teuners  of  the 
constitution  to  intrust  all  questions  Involved 
hi  oases  of  that  kind  to  the  discretion  of 
the  superior  court  They  certainly  did  not 
intend  to  make  a  useless  provision,  aod  al- 
low litigants  to  avail  thems^vee  by  Inad- 
vertence of  a  privilege  which  was  directly 
prohibited. 

(6  T^aflb.  4H) 

COMMERCIAL  BANK  OF  VANCOUVBB 

V.  SCOTT  eC  ox.» 
(Supreme  Court  of  WashiDgtoa.  Jaoe  IS,  1803.) 

Nbootiablb  Ikstruxsrts— Aotioh  aoaikst  Wm 
OH  Husband's  Note— Riobt  to  Maintain. 
Aq  action  cannot  l>e  maintained  against 
a  wife  Jolntlr  with  her  husband,  oo  a  note  ez- 
ecated  him  nlone,  thon^rh  the  ntoclc  in  a  cor> 
poratlon  for  which  the  note  was  ^veo  was 
taken  and  held  by  them  as  commaDity  proper^. 

Appeal  from  superior  court  Clarke  county; 
N.  H.  Bloomfleld,  Judge. 

Action  by  the  Commercial  Bank  of  Van- 
couver against  Ell  Soott  and  Martha  E.  Scott, 
his  wife,  on  a  promisscHT  note  «ecutcd  by 
defendant  £31  Scott  only.  From  a  Judg- 
ment for  plaintiff,  defendant  Martha  BL 
Soott  appeals;  Reversed. 

A.  L.  Miller  and  O.  W.  Stapleton,  for  ap- 
pellant N.  H.  Bloomfleld  and  W,  ByroD 
Daniels,  toe  respondent 

ANDERS,  J.  This  action  was  brought  to 
enforce  tbe  payment  of  a  promissory  note 
made  and  d^vered  by  EU  Scott  the  husband 
of  the  appellant  to  one  Durand,  and  by  him 
indorsed  and  transferred,  before  maturity, 
and  for  a  valuable  conslderadoQ,  to  the  n- 
spondent  In  addition  to  the  onllnary  alle- 
gations in  BU(A  cases,  the  ctnnplaint  avers 
that  the  plaintiff  pmrchased  tbe  note  with  full 
knowledge  that  the  defendants  were  bus- 
band  and  wife  at  that  time,  and  also  at  the 
time  of  the  execution  and  d^very  of  the 
same  by  the  said  Eli  Scott  to  tbe  sold  payee; 
that  the  said  note  was  given  by  the  sold  de- 
fendant EU  Scott  to  the  said  Dimrnd,  In  pay- 
ment of  oertoln  of  the  cai^tal  stock  of  the 
corporation  known  as  the  "Durand  Organ 
Company,"  of  Portland,  Or.,  which  capital 
stcck  was  in  shares  Issued  to  the  defendants, 
and  was  received  and  held  by  them  aa  their 
community  personal  property;  that  the  de- 
fendants, at  all  the  times  mendoned  in  the 
complaint  were,  and  still  are,  husband  and 
wife;  and  that  the  said  wife  t)ecame  die 
owner  of  a  community  Interest  In  said 
shares  of  capital  stock,  and.  together  with 
her  husband,  received  dividends  thereon;  and 
that  tbe  debt  of  the  defendants,  as  evidenced 
by  said  note,  was  and  is  their  oommunlty 
debt  TbB  appelant  Interposed  a  demurrer 

'Befaearing  denied. 
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to  the  oomplalnt,  oa  tiie  ground  that  the 
same  did  not  state  facts  sufflcleot  to  conatl- 
tnte  a  cause  of  action  against  her.  Her  de- 
murrer was  overruled  by  the  court,  and  ex- 
ception taJcen  and  allowed.  She  thereupon 
tiled  ber  separate  answer,  admitting  that  the 
said  stock  was  received  by  the  said  Ell  Scott, 
and  retained  by  him.  but  deoying  that  any 
divld^ids  had  bem  received  thereon,  and 
that  the  debt  of  said  note  became  a  com- 
munity debt,  and  setting  up,  as  a  further 
answer  and  defense,  that  said  note  was  pro- 
cured through  misrepreeentatloa.  in  that  said 
shares  of  stocl£  were  of  no  value  for  th^  ren- 
scm  that  the  said  Durand  Organ  Company 
was  In  fact  Insolvent,  though  falsely  repre- 
sented to  be  Bolvcmt,  and  that  there  was 
therefore  an  entire  want  of  consideration 
for  said  note.  A  d^urrer  to  this  answer 
was  sustained  by  the  court,  wherenpon  It 
was  agreed  by  and  between  cotinsel  for  iiliin- 
ttS  and  defendants  that  the  answ^  ot  EU 
Scott  be  withdrawn,  and  Judgment  taken 
against  him,  as  demanded  in  the  complaint, 
subject  to  his  right  ot  appeal;  ond,  the  de- 
fmdant  Martha  E.  Scott  n^isli^  to  answer 
further,  Judgment  was  entered  against  bw, 
from  which  she  appealed. 

There  are  bat  two  questl«is  presented  tor 
our  oonsideratloa  on  this  appeaL  The  first 
is,  did  the  court  err  in  oTermUng  appellant's 
demnrm-  to  the  oomtdalnt?  And  the  second 
is;  did  the  court  €tt  in  snstaJnlng  the  de- 
murrer to  appellant's  s^utrate  answer?  And, 
if  the  first  questlott  be  answraed  in  the  af- 
firmative, a  det«inInati(Hi  ot  the  second  will 
become  tmneoeesoiy.  The  position  assumed 
1^  the  respondent  In  this  case  is  peculiar,  If 
not  uniqu&  As  Indorsee  of  a  negotiable 
promissory  note.  It  sues  the  maker  and  ai^ 
other  person,  not  a  iHirty  to  the  contnict,  or 
In  any  way  referred  to  in  the  instrument, 
and  demands  Judgmmt  against  both.  While 
citing  no  ]^%ced«itB  Am*  sucdi  ptooeedliMC  it 
claims  a  rl^t  of  action  against  the  appel- 
lant, because  it  alleges.  In  eflCect,  In  its  com- 
pliint,  that  the  constdemtion  for  which  the 
note  was  glve^a  inured  by  scxne  occult  oper- 
ation of  law  to  her  benefit  and  that  she 
therefore  became  eqiwlly  liable  with  her  hus- 
band. But  how  any  or  all  of  the  alle^rdtlMis 
in  the  complaint  as  to  the  original  oousider- 
atlon  for  the  note  could  be  constmed  so  as 
to  make  the  appellant  liable  as  a  party  to  It, 
coutmty  to  the  very  terms  of  the  instrument 
itself,  we  are  utterly  unable  to  comprehend. 
The  respondent  did  not  bring  its  action  upon 
tlie  original  indebtedness  of  Ell  Scott  and 
the  appellant,  or  cither  of  them,  for  the 
stock  sold  by  Durand,  nor  was  it  in  a  pofll- 
tion  to  do  so.  That  was  a  matter  of  no  con- 
cern to  the  respondent.  It  bought  a  note 
made  by  Eil  Scott,  presumably  for  a  m<mey 
ccnslderation,  and  brought  Its  action  upon 
it,  and  is  entitled  to  Judgment  for  the  ainoimt 
due  tliereon  against  him  only.  As  against 
aiipellant,  the  oomplalnt  falls  to  state  a  cnufle 
of  action,  and  the  judgment  must  therefore 


be  reversed,  and  the  oanse  remanded  to  tli» 
lower  oourt,  with  directions  to  sustain  the  di^ 

murrer. 

DUNBAB,  0.  J.,  and  STILES,  J.,  ooncor. 


(6  Waeb.  H2) 

FURTH  V.  SNBLIi  et  al. 
(Supreme  Conrt  of  WaBhlngton.   Jane  22, 1893.) 
Fraudulbxt  Cokvbtasces  —  What  Comstitot« 

•— KKOWUDOB  OV  URANTBI— pRXnitBMOBS. 

A  tnmsftf  ot  ail  Ids  ptop^ty  at  ita  fair 
market  value  to  a  creditor,  by  one  in  failing 
circumstances,  is  not  fraudulent  as  to  other 
creditors  because  the  transferee  knew  of  the 
existence  of  other  claima  than  bia  own,  and 
that  the  debtor  was  iasolvent. 

Appeal  from  snperlw  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Jacob  Furth  against  George  W. 
Snell  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed. 

Preston,  Carr  &  Preston  and  W.  B.  B^, 
for  appellant  Stxatbrn,  Lewis  A  Gilman, 
for  respoodeuts. 

SCOTT,  J.  This  action  was  brought  to 
recover  tiie  value  of  a  stock  of  drugs  and 
store  fixtures  converted  by  the  defendants. 
On  April  9,  1891.  oao  Isaac  Kom  was  the 
owner  and  in  poasesfAon  of  ttie  same,  and 
engaged  in  busInesB  in  the  dty  of  Seattle 
as  a  retaU  druggist  At  said  time  he  was 
Indebted  to  the  ^HH^Iant  in  the  sum  of 
tor  mooef  prerhNuly  loaned  to  him. 
The  appelant  also  held  a  note  for  |2S0; 
given  by  said  Kom  to  oaib  Bortes,  and  an- 
otha  note  for  $2,700,  given  by  uld  Isaac 
Kom  to  H.  Kcxn,  tliese  notes  having  beoi 
transferred  by  the  payees  to  aniellant  on 
certain  indebtedness  owed  by  them  to  him. 
Said  Bories  was  said  Isaac  Kom's  Ivother- 
In-law,  and  M.  Kom  was  his  fath«.  Oa 
April  0th  afwesaid,  Isaac  Kom  made  a  bill 
of  sale  of  said  property  to  appellant,  where* 
up<Hi  appellant  Immediate  took  possesdon 
of  the  property,  and  kept  it  until  the  levy 
hereinafter  mentioned.  Isaac  Kom  was  al- 
so Indebted  to  the  respondrnts  tlie  firm  of 
Snell,  Hfitadiu  &  Woodard  oa  an  open  ac- 
oouat  for  goods  purchased  in  the  sum  of  near- 
ly «3.000.  On  April  11,  1891,  said  firm  com- 
menced an  action  against  him  In  the  stq»e- 
rior  court  of  King  county,  and  caused  a 
writ  of  attadunoit  to  issue  therein  to  the 
nspondrat  Wo<deiT,  who  was  then  A«lff 
of  said  county,  and  caused  the  same  to  be 
levied  upon  the  pro[>erty  aforesaid  as  the 
property  of  Isaac  Kom.  Judgment  was  ob* 
tained  in  said  action,  and  execution  Issoed 
and  levied  upon  the  property,  and  the  same 
was  sold  tbereimder,  and  the  proceeds  ap- 
plied upon  said  Judgment  Prior  to  said  sale, 
appellant  notified  the  respondents  of  his 
rights  in  the  premises,  and  demanded  that 
the  propwty  be  retumed  to  him.   Aftor  Qia 
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■ale  thla  action  was  Instituted.  A  Jury  trial 
was  bad,  whldi  resulted  in  a  rerdlct  and 
Judgment  for  the  defendants,  and  an  ap- 
peal was  taken  to  tliis  court. 

One  of  the  points  raised,  and  the  only 
one  which  will  be  discussed,  is  that  the  ctI- 
dente  was  insufficient  to  Justify  the  verdict. 
There  was  evid^ee  to  show  that  at  va- 
rious times  Isaac  Kom  had  stated  to  the 
reepiMidents  Snell,  Heitscdiu  &  Woodard  that 
he  was  indebted  to  no  one  else  excepting 
said  firm;  that  his  business  was  In  a  pros- 
perous condition,  etc.;  and  that,  by  means 
thereof,  he  succeeded  in  maintaining  his  cred- 
it with  them,  and  in  obtaining  goods  from 
them  from  time  to  time  upon  credit  There 
was  also  some  evld«ice  from  wlUch  it  might 
be  Inferred  that  Isaac  Kom  had  no  other 
property  exciting  the  stock  of  goods  and 
store  fixtures  aforesaid.  Said  proof  amount- 
ed to  no  more  than  an  Inference,  however; 
but  for  the  purposes  of  this  action  the 
point  will  be  considered  as  established.  Nei- 
ther Isaac  Kom,  M.  Kom,  nor  Borles  were 
examined  as  witnesses  by  ^ther  party.  It 
Is  contended  by  respondents  that  Isaac  Kom 
was  not  Indebted  to  eltlier  bis  father  or  his 
brother-in-law,  and  that  he  gave  said  notes 
to  them  with  the  fraudulent  purpose  of 
placing  his  property  beyond  the  reach  of 
his  creditors.  Hiere  was  no  proof  to  sus- 
tain this,  however,  excepting  the  statements 
of  Isaac  Kom  with  regard  to  his  Indebted- 
neea  made  as  aforesaid;  and  this,  not  tiav- 
Ing  been  brought  to  ttxe  knowledge  of  ap- 
pellant, was  not  evidence  as  against  him. 
Upon  cross^xaminatlon  the  appellant  was 
isked  if  he  knew  whether  the  indebtedness 
of  $2,700  from  Isaac  Kom  to  M.  Kom  was 
a  valid  Indebtedness,  and  he  answered  that 
he  did,  and  tliat  the  same  was  a  valid  indebt- 
edness. He  was  asked  If  he  knew  what  It 
was  for,  and  he  answered:  "Yes;  a  portion 
ot  It  was  paid  by  M.  Kom  to  some  of  the 
creditors  of  Isaac  Kom  some  time  before 
the  bill  of  sale  was  token."  Upon  the  re- 
c^pt  of  said  bin  of  sale  and  a  transfer  of 
B&id  property,  appellant  surrendered  to  Isaac 
Korn  said  three  notes,— one  for  the  $500  which 
he  bad  loaned  Isaac  Kom  individually;  and 
the  other  two  for  $200  and  $2,700,  giren  to 
Bories  and  H.  Kom,  respectively.  The  fore- 
going was  an  Hie  evidence  relating  to  the 
validity  ot  aald  Indebtedneas,  and  It  stood 
oncontradlcted.  Bories  and  Isaac  Kom  had 
prerloosly  been  partners  hi  said  business. 
Isaac  Kom  was  at  one  time  Indebted  to  ap- 
pellant In  the  man  c€  $1,500,  and,  upon  being 
pressed  to  pay,  he  had  succeeded  In  redu- 
cing the  some  $1,000,  leaving  said  ^500  re- 
maining unpaid.  It  appears  also  that  ap- 
peUant  cUd  not  regard  Isaac  Kom's  bu^neas 
as  being  In  a  prosperous  ccmdltlon,  and  Iw 
testifies  that  for  that  reason  he  did  not  want 
to  carry  him  any  longer.  He  did  not  know 
ISiat  be  was  Indebted  to  respond^ts,  but 
supposed  that  quite  likely  be  was  owing 
others  than  M.  Ko^^  Bories.  and  himaoif. 


The  respondrats  do  not  question  said  Indebt- 
edness of  $500  from  Isaac  Kom  to  appellant 
but,  as  before  stated,  contend  that  the  notes 
given  by  Isaac  Kom  to  M.  Kom  and  Bories, 
and  by  them  transferred  to  appellant,  were 
fraudulent  It  stands  unquestioned  that  the 
transfer  of  these  notes  to  appellant  by  Bories 
and  M.  Kom  was  bona  fide  upon  debts  ac- 
tually owing  by  them  to  appellant  It  la 
not  contended  tliat  appellant  entered  into 
any  actual  fraudulent  conspii*ai7  with  Isaac 
Kom  to  place  his  prc^erty  beyond  the  reach 
of  his  other  creditors,  but  it  Is  contended 
by  respondents  that  as  appellant  knew,  or 
had  reason  to  believe,  ttiat  Isaac  Kom's 
business  was  not  in  a  prosperous  condition, 
and  that  most  likely  he  was  Indebted  to 
otlier  persons  than  himself,  M.  Kom,  and  Bo- 
ries, and  tliat  he  was  by  said  bUl  of  sale 
transferring  to  him  ail  of  his  available  prop- 
erty, the  transoctloa  amounted  to  a  fraud 
as  against  respondents,  and  that  appellant 
oould  claim  no  rights  In  the  premises  as 
against  them.  It  is  contended  that  the  trans- 
fer of  said  stock  of  goods  and  store  fix- 
tures by  Isaac  Kom,  under,  the  circumstances, 
should  be  held  in  law  as  equivalent  to  an 
assignment  of  all  his  property  for  the  ben- 
efit of  his  creditors,  and  that  the  transfer 
thereof  to  appellant  amounted  to  a  prefer^ 
ence  of  creditors,  which  the  law  does  not 
recognize  In  case  of  an  assignment,  and 
some  cases  decided  elsewhere  are  cited  in 
support  thereof.  We  are  unable  to  a^ee 
with  respondents*  contenUon  in  the  premisesi 
While  we  have  an  assignment  law  which 
provides  that  an  insolvent  debtor  mny  tnm 
his  property  over  for  the  bonoflt  of  his  cred- 
itors, and  by  so  doing,  under  some  dreum- 
stances,  may  obtain  a  discharge  of  his  intlebt* 
edness,  and  while  a  preference  of  credlton 
in  such  transactions  will  not  be  permitted, 
yet  the  assignment  itself  Is  not  compulsory. 
It  Is  entirely  optional  with  the  debtor  wheth- 
er he  will  avail  himself  of  the  provLsions 
of  this  act  If  he  does  not  choose  to  resort 
to  proceedings  in  Insolvency,  there  Is  do  way 
of  compelling  him  to  do  so,  and  we  ha^e 
previously  held  that  a  debtor,  even  If  in 
failing  drtmmstances,  may  In  good  faith  dis- 
pose of  his  eaitlre  property  for  the  purjiose 
of  paying  a  portion  of  his  debts,  althou^ 
other  debts  are  left  unsatisfied.  Tumer  t. 
Bank,  2  Wash.  St  102,  '26  Pac.  Rep.  250; 
Ephralm  t.  Kelleher,  4  Wash.  St  243,  2& 
Pac.  Rep.  990;  Benham  t.  Ham,  S  Wash. 
128,  81  F&c.  Rep.  459;  Samuels  v.  Klttinger, 
6  Wash.  201,  33  Pac.  Rep.  500.  It  appears 
fVorn  the  nnomtradlcted  evidence  In  this  case- 
that  appellant  took  this  property  at  Its  fair 
maxket  value.  In  payment  of  valid  subdst^ 
Ing  dalros  held  by  him  against  Isaac  Korn. 
and  that  he  acted  In  good  faith  In  the  pxem- 
Ises.  and  that  the  respondents,  at  the  time 
th^  levied  upon  and  sold  said  goods,  had 
fun  notice  of  his  rights  in  ttie  premises.  Ui^ 
der  this  state  of  affairs,  the  appellant's  coin 
toitton  ttiat  then  was  no  evidence  to  sup* 
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port  tb.9  rerdlct  must  be  Bustalued,  and  tha 
Jndcmcnt  la  revened,  and  cause  remanded. 

DUNBAR,  a  J.,  and  ANDERS  and  BOTT, 
JJ,f  concur. 

(6  Wwb.  362) 

8BTMOT7B  «t  at  t.  CITY  OF  SPOKANE. 
(Snpreme  Conrt  of  Washinston.  May  17, 1893.) 
Interest— liBOAL  Rjitb— Citt  Warrahtb. 
2  Hilt'B  Code,  fi  674,  permltfl  the  Jndg- 
ment  creditor  of  a  public  corporation  to  present 
a  tranHcript  to  the  proper  officer,  who  shall 
draw  an  ord^  for  the  amount,  to  be  presented 
and  paid  like  other  orden  on  the  treasurer.  It 
did  not  ooDtemplate  the  issue  of  such  warraBts, 
ocept  against  exiaUng  f  nnds,  but  thm  waa  a 
Ceneral  practice  of  iBanlng  them  like  other  war- 
rants, and  paring  them  as  the  treasurer  is  able, 
with  intereet  from  their  prea«itation  and  re- 
fusal for  lack  of  fnnds.  The  charter  of  Spo- 
kane^ chapter  2, 1 19,  empowers  the  i^tj  to  bor< 
row  monej  on  warrants  payable  at  a  ^tedfied 
time,  with  loterest  at  not  more  than  8  per  cent. 
The  legal  rate  of  Interest  beingr  10  per  cent., 
kM,  that  said  cltj  could  not  refuse  this  rate  on 
warrants  for  Judarm^ts  against  It,  the  charter 
Umtt  appljing  onlr  to  T<duntery  loans. 

Appeal  from  auperlor  court,  Spokane  coun- 
ty; R.  B.  Blake,  Judge. 

Action  by  Seymour,  Barto  &  Co.  agnlnst 
flie  dty  of  Spokane  for  Interest  on  certain 
warrants  of  defendant  Judgment  for  plain* 
tiffa   Defendant  appeala.  Affirmed. 

P.  F.  Qnlnn,  Corp.  Gounael,  for  appelant 
Alfred  B.  Bndl,  for  respondents. 

HOYT,J.  Certain  Judgments  had  been 
FOidered  against  the  dty  of  Spokane,  and  in 
payment  thereof  said  dty  issued  its  warrants 
upon  Its  treasurer,  which  warrants  were  ac- 
cepted by  the  owners  of  such  Judgments, 
and  presented  to  the  treasurer  for  payment, 
which  was  refused  for  the  reason  that  there 
were  no  funds  In  the  treasury  applicable  to 
auch  payment  Said  warrants  were  after- 
wards paid  to  the  holders  thereof,  with  In- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum.  At  the  Ume  of  such  payment  the 
holders  demanded  Interest  from  the  date  of 
presentation  for  payment  at  the  rate  of  10 
per  cent,  and  accepted  the  lesser  rate  imder 
protest  and  this  action  was  brought  to  re- 
ODver  the  2  per  cent  interest  which  the  dty 
hod  refused  to  pay.  The  questlcHi  as  to 
whether  or  not  the  acceptance  of  such  war- 
rants was  a  payment  of  the  Jud^^ments  has 
been  argued  by  counsel,  but  a  declsiMi  there- 
of Is  imnecessary.  In  view  of  our  condu- 
slon  as  to  the  other  questions  raised.  Two 
reasons  are  suggested  by  the  attorney  for 
tile  appellant  why  the  city  should  not  pay 
Interest  on  its  warrants  at  the  rate  of  10 
per  cent:  First  that  under  the  prorldons 
of  section  19  ot  chapter  2  of  its  charter  the 
rate  of  Interest  on  Its  warrants  Is  limited  to 
8  per  cent  per  annum;  second,  that  If  such 
provision  of  the  diarter  is  not  applicable  to 
warrants  of  this  kind,  then  there  Is  no  pn>- 
Tision  wImtATer  requiring  t)ie  payment  of 
any  Interest 


As  to  the  first  stiggeatlon,  the  dalm  of  the 
respondaats  that  such  provision  of  the  diar- 
ter  has  no  appUcatlon  to  wairants  of  this 
kind  must  be  sustained.  The  section  in  ques- 
tion confers  apOD  the  dty  of  Sfwkane  the 
fluLhority  to  borrow  money  on  the  credit  of 
the  dty,  and  to  secure  the  same  by  the  Is- 
sue of  its  warrants  payable  at  a  spedflcd 
time,  with  a  rate  ot  Interest  named  there- 
in, not  to  exceed  the  rate  of  8  p^  cent  per 
annum,  but  doea  not  In  any  manner  refer 
to  warrants  Issued  In  the  onUnaiy  course  of 
bui^ness.  In  payment  ot  clalmw  against  the 
dty.  It  dearly  contemplates  rally  a  volun- 
tary loan,  and  the  paper  to  be  Issued,  though 
in  the  form  of  a  warrant  Is  substantially 
the  promise  of  the  dty,  payable  in  the 
future,  and  might  as  well  hare  been  called 
a  promissory  note  as  a  warrant  It  iMlows 
that  this  section  of  the  diarter  could  have 
no  influokce  In  determining  the  rate  ot  Inters 
eat  to  be  paid  upon  the  warranta  In  ques- 
tlML  The  oth»  suggestion  of  the  appellant 
foanded  upon  the  fact  that  there  Is  no  re- 
press iiroTlBlon  In  Its  diarter.  requiring  it 
to  pay  Interest  on  warrants  ot  the  Idnd  un- 
der consideration.  Warrants  of  this  kind, 
regularly,  should  be  lasoed  only  when  there 
la  money  In  the  treasaiy  to  meet  them. 
Sudi  was  the  intmtlon  of  the  leglslatnre, 
whai  it  provided  the  method  by  which  munic- 
ipal GorporaUona  should  pay  claims  against 
them.  But  ever  since  the  organlzaQon  of 
the  territory  a  general  practice  has  preraHedt 
of  drawing  such  warrants  for  all  claims,  re- 
gardless of  the  question  as  to  whether  or 
not  there  were  funds  In  the  treasury  to  meet 
them,  and  during  the  whole  of  this  time 
there  has  prevailed  a  uniform  custom  of 
paying  interest  upon  such  warrants  at  the 
legal  rate  from  the  date  of  thdr  presenter 
tlon  to  the  treasurer  for  payment  until  they 
were  actually  paid.  That  such  a  practice  was 
legitimate  and  pi-oper  In  a  moral  sense, 
there  can  be  no  doubt  An  amoimt  of 
money  due  from  a  city  or  other  munidpal 
corporation  should  draw  Interest  imtil  It  Is 
paid,  the  same  as  If  due  from  a  private  per- 
son; and  while  it  is  probably  true  that  un- 
der the  strict  rules  of  law.  Interest  could  not 
be  collected  upon  money  due  and  unpaid  by 
a  mimldpal  corporation  without  some  leg- 
islative provision  therefor,  there  Is  no  good 
reason  for  such  rule.  This  fact  being  rec- 
ognized, the  practice  of  paying  interest  ao 
above  stated,  grew  up;  and  this  practice 
has  been  so  universal,  and  has  been  so  fre- 
quently recognized  by  the  legislation  of  the 
territory  and  state,  as  to  give  It  the  force  of  a 
law.  The  legislature,  in  numerous  instances, 
has  recognized  as  a  portion  of  the  liabili- 
ties of  corporations  of  this  kind  interest  on 
Its  Indebtedness,  evld^ced  by  warrants  of 
title  kind  In  question.  From  this  practice, 
and  Its  recognition  by  the  legislature.  It  must 
be  held  that  in  this  state  munidpal  corpora- 
tions are  responsible  for  Interest  upon  the 
amoimts  due  from  them,  from  the  time  that 
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a  warrant  therefor  has  been  lasaed,  and  pay- 
ment thereof  reftiaed  lor  want  of  funds; 
and.  If  liable  to  pay  Interest  at  all,  it  is  too 
clear  for  argument  that  they  must  pay  at 
the  legal  rate.  Hie  contention  of  the  re- 
spwidents,  that  th^  were  entitled  to  10 
per  c^t.  interest,  Is  correct,  and  the  judg- 
ment of  the  snpeiior  court  must  be  afOnned. 

DUNBAR,  a  J.,  and  STILBS»  ANDERS, 
and  SGOTT»  33.,  concur. 


{«  Woah.  327) 

CARTER  T.  DAVIS,  Sheriff. 
(Supreme  Cotirt  of  WaBhinffton.   May  9,  1893.) 

EXRMPTIONS — HOD8BHOLD  EfFECTB. 

1.  Under  Code  CWil  Proc.  fi  486.  «ubd.  8, 
permitting  a  hooseholiaer  to  select  as  exemp- 
lioDs  one  bed  and  bedding,  and  other  hoaRehnld 
coodi,  utensils, '  and  furniture  not  exceeding 
•600  In  Talue,  a  honstii^der  cannot,  besides 
bed  and  bedding  and  other  housdiold  etEects, 
worth  less  than  $150,  claim,  In  lien  of  the  bal- 
ance, the  proceeds  of  lire  stock  sdsed  and  sold 
by  the  sheriGF. 

2.  Under  Code  Civil  Proc.  fi  489,  excepting 
from  exemption  the  property  of  a  person  who 
has  left  me  state  with  intent  to  defraud 
his  creditors,  the  wife  of  the  fafitive  cannot, 
as  his  agent  and  repreaentatiTe.  claim  a  house- 
holder's exemption,  nnder  the  statutory  pwmls- 
sion  appljring  to  cases  of  mere  absMice. 

Dunbar,  C.  J.,  dissenting. 

Appeal  from  saperlor  (»nrt,  Skagit  coant7; 
Henry  McBrlde,  Judge. 

Action  by  Anna  Carter  against  E.  D.  Da- 
vis, shertfT  of  Skagit  county,  to  recover  per- 
eonnl  prop«>ty.  Jtidgment  for  pialntifl.  De- 
f«idant  appeals.  Modified. 

Million  &  Houser,  for  appelant 

.  ANDERS,  J.  This  action  was  brought  by 
the  respondent  to  recover  certain  pn^erty  in 
the  possession  of  the  fl(>pellant,  who,  as  sher- 
iff of  Ska^t  county,  levied  upon  and  took  the 
same  into,  his  custody  by  vlrtoe  of  cartaln 
writs  of  attachment  issued  ont  of  the  supe- 
rior court  of  said  conn^  in  cortain  actlMis 
therdn  pending  against  one  R.  F.  Garter,  the 
husband  of  the  respondent,  and  also  to  re- 
cover certain  moneys,  being  the  proceeds  of 
attadied  property  sold  by  the  appellant  by 
order  of  court  That  the  wilts  by  virtue  of 
which  the  property  was  sdzed  w^e  regular 
and  valid  upon  their  face  was  not  disputed. 
Nor  did  the  respondent  claim  to  be  the  own- 
er of  the  prop^ty  attached,  except  a  portion 
thereof,  in  her  own  right;  but  she  based 
her  right  of  recovery  upon  the  alleged  ground 
Uiat  the  property  was,  by  law,  exempt  from 
execution  or  attachment,  and  that  the  appel* 
lant  was  therefore  wrongfully  In  possesion 
of  it  The  testimony  is  not  In  the  record,  but 
the  facts,  as  found  by  the  court,  were  agreed 
upon  between  the  reqiectlve  parties,  except 
as  to  .the  ownership  of  certain  property 
claimed  to  be  the  separate  pn^rty  of  the 
respondent,  which  question  was  submitted  to 
a  Juiy  upon  qiedal  Interrogatories,  and  de- 
v.38p.nal6— 63 


termlned  In  favor  of  the  respondent  Up<Hi 
the  fActs  so  found  and  agreed  up<m,  the  court 
rendered  Judgment  in  favor  of  the  respond- 
ent, and  against  the  appellant,  for  the  pos- 
session of  the  property  in  controv^^,  and 
for  costs. 

The  appellant  contends  that  this  Judgment 
la  unsupported  by  the  findings  of  fact,  and 
is  contrary  to  law.  The  findings  of  fact, 
which  are  not  altogether  as  full,  explicit,  and 
consistent  as  they  might  have  been  made, 
show  that  the  respondent  and  R.  P.  CartM' 
are  husband  and  wife,  have  no  children,  and 
are  engaged  in  the  business  of  farming;  that 
on  December  1,  1891,  the  appellant,  acting 
under  the  direction  of  certain  writs  of  at- 
tachment against  the  property  of  the  said  R. 
P.  Carter,  levied  upon  and  took  Into  his  pos- 
session certain  described  live  stock,  consist^ 
Ing  of  horses,  mules,  and  neat  cattle,  togeth- 
er with  other  property  In  controversy;  that 
on  January  4,  1892,  the  appellant,  by  order 
of  court,  sold  a  portion  of  the  property  so 
levied  upon,  to  wit,  two  horses,  named  Big 
Nellie  and  Fannie,  for  which  he  received  the 
sum  of  $10S,  and  also  all  the  balance  of  the 
live  sbx^  above  mentioned,  (except  one  cow 
and  two  calves,  which  were  claimed  and  re- 
ceived by  the  respondent  at  the  time  of  the 
sale,)  for  which  he  received  more  than  $250; 
that,  60  days  prior  to  said  sale,  the  said  R. 
P.  Carter  absconded,  and  left  the  state  of 
Washington,  with  Intent  to  defraud  his  cred- 
itors; that  afterwards,  and  on  January  19, 
1892,  the  respond^t,  "acting  for  the  said  It. 
P.  Carter  and  in  his  absence,"  duly  and  legal- 
ly claimed  of  the  appellant  as  exempt  from 
attachment  and  sale,  and  as  being  commimi- 
ty  property  of  the  respondent  and  tlie  said 
R,  P.  Carter,  certain  househtdd  goods  and 
furniture  not  now  Involved  in  this  litigation, 
and  not  exceeding  $150  In  value;  also  $250  In 
coin,  the  proceeds  of  the  sale  of  live  stock, 
selected  In  lieu  of  the  exemptions  provided 
for  in  subdlvlston  4  of  section  486  of  the 
Code  of  Civil  Procedure;  and  also  the  sum 
of  $165,  the  proceeds  doived  from  the  sale 
of  the  horses  Nellie  and  Fannie,  as  afore- 
said, together  with  other  property  claimed  to 
be  her  separate  property,  and  not  subject  to 
attadbmrait  and  sale,  and  th&a  In  the  posses- 
sion of  appelant  From  the  above  statement 
of  the  facts,  as  presented  In  the  record.  It 
will  be  observed  that  It  does  not  appear  tliat 
the  respcmdent  was  a  householder  residing  in 
this  state  at  the  time  of  the  levy  <tf  the  otp 
toehment,  and,  as  such,  entitled  to  the  bene- 
fits of  the  exemption  law;  nor  does  it  appear 
that  she  intends  to  carry  on  the  business  of 
farming  in  the  absKice  of  h^  husband;  but 
It  does  appear  that.  In  claiming  the  proper^ 
in  question  as  exempt,  she  was  acting  for  B. 
P.  Carter  In  his  absaicfe  Now,  concediiv 
that  R.  P.  Carter  was  a  honsehi^er  at  the 
time  of  the  levy,  and  It  appearing  that  his 
family  consisted  of  his  wife,  the  respondent, 
only,  be  had  a  right  as  such  hooseholder.  It 
entitled  to  any  exemption  whatever,  to  retain 
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one  bed  and  bedding  and  other  household 
soods  and  uteusUs  and  furniture,  such  as  he 
might  select,  but  not  exceeding  *300  coin  In 
value.  Code  Civil  Proc.  I  480,  subd.  3.  The 
respondeut,  as  his  representative,  selected 
the  "bed  and  bedding"  and  certain  other 
household  goods,  utensils,  and  furniture,  not 
exceeding  $150  In  value,  none  of  which  were 
levied  upon  by  the  appellant,  and  then  do 
manded  of  appellant,  hi  lieu  of  other  proper- 
ty of  like  character  which  was  not  selected, 
and  perJiaps  not  even  possessed  by  her  hus- 
band, ¥2r>0,  the  proceeds  of  the  sale  of  the 
live  stock  above  mentioned,  none  of  which 
was  claimed  to  be  exempt  at  all,  and  also 
the  sum  of  $165,  the  proceeds  derived  from 
the  sale  of  the  two  horses  Big  Nellie  and 
Fannie.  The  claim  to  this  $250,  in  the  hands 
of  the  sheriff,  is  manifestly  unfounded  in 
law.  The  section  of  the  statute  referred  to 
authorizes  the  selection  of  "other  household 
goods,  utensils,  and  fumitiu-e,"  and  pre- 
scribes the  method  and  by  whom  such  prop- 
erty may  be  selected,  but  confers  no  right 
to  retain  or  select  other  property  of  n  differ- 
^t  character  in  lieu  of  that  authorized  to  be 
selected  and  retained. 

But  it  is  claimed  by  the  appellant  that  in 
no  event  can  the  judgment  in  this  action  be 
sustained,  for  the  reason  that  the  legislature 
has  expressly  provided  that  the  property  of 
a  person  who  has  left  the  state  with  Inteut 
to  defraud  his  creditors  shall  not  be  exempt 
from  execution  or  attachment  Code  Civil 
rroc.  S  489.  Such  being  the  law,  the  Judg- 
ment must  be  reversed,  irrespective  of  other 
considerations,  unless  the  respondent  has 
Bbown  tbat  she  has  some  right  or  Interest 
in  the  property  claimed  on  behalf  of  her 
husbftnd,  beyond  that  which  could  be  as- 
serted by  him.  And  we  are  tmable  to  per- 
ceive that  she  has  done  so.  The  husband 
himself  could  only  claim  the  property  in  con- 
troversy as  a  householder  and  a  farmer,  but, 
having  absconded,  be  lost  ail  right  of  exemp- 
tion In  either  capacity;  and  what  the  htis- 
band  could  not  do  the  respondent  could  not 
do  for  him,  as  his  ageol  or  representative. 
His  rights  can  In  no  way  be  enlarged  by  the 
mere  fact  that  the  statute  permits  bis  wife 
to  select  as  exempt,  in  his  absence,  such  prop- 
erty as  he  might  select  If  personally  present; 
but  the  court  linds  as  a  fact  that  a  certain 
portion  of  the  property  In  dispute  Is  the 
separate  property  of  the  respondent,  and  that 
ftnding,  for  the  purposes  of  this  case,  must 
toe  taken  as  true.  Our  conclusion,  therefore. 
Is,  without  discussing  the  remaining  ques- 
tious  raised  by  the  appellant,  that  the  Judg- 
ment of  the  court  below  muwt  be  reversed, 
except  tliat  portion  thenM)f  referring  to  the 
specitic  separate  property  of  the  respondent, 
as  to  which  it  must  be  attlrmed.  The  cause 
is  aceordlugly  remanded  to  the  lower  court, 
with  dlrcctioits  to  modify  the  Judgment  here- 
tofore entered,  and  to  enter  Judgmrat  for 
the  respondent  for  the  possession  of  the 
property  described  In  paragraph  6  of  the 


findings  of  fact  herein.  The  app^nt  will 
recover  costs. 

STILKS,  HOYT,  and  SCOTT,  JJ.,  concur. 

DUNBAB.  a  J.    I  dissent 


<«  W&sh.  348) 

YAKIMA  NAT.  BANK  v.  KNIPE  et  al. 

(Supreme  Court  of  WashiDgton.    May  10. 1803.) 

National  Banks — Action  on  Note— Evidesos — 
UfiURT — Pkovince  or  Court, 

1.  There  is  a  preeumption  that  a  note  of- 
fered in  evidence  w  in  the  ssme  condition  as 
when  sixned,  though  it  shows  on  its  fan*  that 
the  original  draft  has  been  changed.  Wolfer- 
mau  V.  Bell,  (Wash.)  32  Pac.  Bep.  1017.  fo^ 
lowed. 

2.  In  an  action  by  a  national  bank  plaintiff 

may  prove  that  it  is  a  corporation  de  facto  by 
parol  evidence  that  it  is  carrying  on  a  treneral 
banking  business  as  a  national  bonk  author- 
Iced  by  the  general  laws  of  the  United  States, 
under  the  name  by  which  it  has  sued;  the 
court  taking  judicial  notice  of  such  laws, 

3.  Wh«-e  the  indorsee  of  a  note  ia  an  ac- 
tion AKainst  the  maker  joins  the  paye«^  and 
indorser  as  a  defendant,  only  slijtrht  proof  that 
plaintiff  Is  the  reai  party  in  interest  is  neces- 
sary, as  the  IndOTser  would  be  bound  by  the 
judement,  and  no  Injury  could  result  to  Uie 
maker;  and  In  such  case,  introduction  of  the 
note  indorsed  In  blank  is  prima  facie  snffiHent. 

4.  There  is  an  established  rate  of  Interest 
in  Washington,  (10  per  cent.)  and  the  fact 
that  by  «i)ecial  contracts  different  rates  may 
be  collected  does  not  affect  the  qnestion,  and 
therefore  a  national  bank  may  charge  that  rate. 

5.  In  an  actiou  on  a  note  tirovidinic  for  an 
attorney's  fee,  where  no  evidence  is  introdnced 
bv  dt'fondant,  and  none  bnt  the  note  itself  by 
plaintiff,  the  construction  of  the  note  is  for  the 
court,  and  defendant  is  not  injured  by  the  fact 
that  the  court,  instead  of  eatinniting  the  attotv 
ney's  fee  and  instmclioK  the  jury  to  inclnde  It 
in  their  verdict,  adds  it  to  the  verdict  himself. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Jodgie. 
Action   by  the   Yakima   Natiimal  Bank 

against  Robert  Knipe  and  another  bn  a  note. 
From  a  Judgment  for  plaintiff,  d^^dant 
Knipe  appeals.  Affirmed. 

Pratt  &  Shank  and  'niompeon,  Bdscn  & 
Humphries,  for  appellant  Preston,  Can* 
&  Preston  and  W.  It.  Bell,  for  respondent. 

HOYT,  J.  Thte  action  was  broi^ht  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
certain  promissory  note  made  by  the  defend- 
ant Knipe  to  defendant  Dorffel,  and  by  him 
Indorsed  to  the  plaintiff.  The  defendant 
Knli>e,  in  his  answer,  after  making  certain 
general  denials,  set  up  two  afflnnatlve  de- 
fenses and  one  affirmative  partial  defense. 
The  first  of  sold  affirmative  defenses  was 
that  the  note  had  been  altered  after  delivery, 
without  bis  consent.  The  second  was  that 
the  plaintiff  was  not  the  real  party  In  In- 
terest. The  partial  defense  was  that  a  por- 
tion of  the  amount  due  upon  the  note  bad 
been  paid  by  defendant  Dorffel.  These  af- 
flrmatlve  defenses  were  severely  put  in  is- 
sue by  I  lie  reply.  When  the  case  was  called 
tor  trial  the  plaintiff  offered  In  evidence  the 
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note  sued  upon.  The  defcaidant  Eiiipe  ob- 
jected to  ita  Introdiictttm  In  erldotce  on  eev- 
eral  groanda.  Tba  one  upou  which  most 
Vtress  seems  to  bave  been  placed,  and  to 
wUcb  tt»  attention  of  flie  court  was  e^e- 
daUr  caBed,  waa  ttiat  tbe  note  ahowed  npon 
ita  face  that  it  had  been  changed  after  it 
was  originally  written,  and  that,  such  being 
the  fact;  it  conld  not  be  put  in  evidence 
until  there  bad  been  some  ocplanation  as  to 
such  <diange.  The  court  ovemiled  such  ob- 
jection, and  the  note  waa  recelvwl  in  evi- 
dence, and  this  ruling  presenta  the  puln- 
dpal  question  involved  In  this  appeal. 

The  question  thus  presented  is  an  impor- 
tant, one,  and  the  authorities  are  not  har- 
monious In  regard  thereto.  It  la,  however, 
no  longer  an  open  one  in  thla  court  Sub- 
stantially the  same  question  was  raised  In 
the  case  of  Wolferman  v.  Bell,  (decided 
March  9,  1893,)  32  Pac.  Rep.  1017.  and  we 
held  tbat  there  was  a  presumption  that  an 
Instrument  In  writing  was  in  the  same  con- 
dition when  signed  that  It  was  when  offered 
In  evidence,  and  titiat  such  presumption  waa 
not  changed  by  the  fact  that  the  instrument 
showed  upon  Its  fy.ce  that  thv  original  draft 
thereof  had  been  changed.  ,  Tke  apedal  con- 
corrence  of  three  of  the  judges  in  the  opin- 
ion would  seem  to  Indicate  that  only  a  mi- 
nority of  the  court  bad  held  as  above  stated. 
Such,  however,  was  not  the  case,  as  a  ma- 
jority of  •  the  court  concurred  in  what  was 
thus  held,  and  limited  their  concurrence  on 
account  of  what  was  said  upou  other  ques- 
tions. Such  holding  la  dedalve  of  the  ques- 
tion under  consideration,  and,  as  we  nro 
satisfied  with  what  we  then  held,  It  161- 
lows  that,  In  our  opinion,  tne  note,  when 
received  In  evidence,  made  a  prima  fiicle 
case  against  the  defendant,  so  far  as  this 
principal  question  was  concerned. 

There  were,  however,  several  other  ob- 
jecttona  mode  to  the  introduction  of  said 
note,  and  as  to  the  action  of  ttie  court  in 
Instructing  the  jury.  The  questions  thus 
raised  can  well  be  discussed  in  a  general 
way,  and  without  passing  upon  each  objec- 
ti(m  separately.  One  of  su<di  objectlona  waa 
tliat  no  legal  proof  of  the  fact  that  the  plain- 
tiff was  a  corporation  had  been  Introduced. 
Upon  this  question,  when  all  the  pleadings  are 
taken  together,  It  la  doubtful  whether  or  not 
it  was  necessary  for  the  plaintiff  to  prove 
such  fact  The  second  affirmative  defense 
above  mentlcmed,  when  Interpreted  In  the 
light  of  the  reference  therein  made  to  the 
partial  affirmative  defense,  seems  to  qualify 
the  denial  of  Incorporation  made  in  the  first 
part  of  the  answer.  But  whether  or  not 
this  be  so,  we  thiiik  tbe  proof  offered  was 
BOfliclent  to  prima  fade  establieAi  the  fact 
of  IncorporatioiL  This  court  will  take  ju- 
dicial notice  of  the  general  laws  of  the  Unit- 
ed States,  and,  such  being  the  fact,  we  think 
It  was  competent  for  the  plaintiff  to  prove 
by  parol  that  It  was  carrying  on  a  general 
boiUclng  buaineas  as  a  national  bank  author^ 


'ised  by  the  gmeral  laws  of  tlie  United 
States  under  the  name  by  which  it  bed 
sued.  We  are  unable  to  see  any  reason  why 
a  corporation  de  facto  may  not  be  proven 
by  this  kind  c£  testimoi^. 

Anatbee  contcntioa  of  app^ant  was  that 
there  wna  no  proof  tiiat  tbe  plaintiff  waa  the 
real  party  in  Interest  Under  the  affirma- 
tive allegations  in  his  answer  the  app^ant 
might  well  be  held  to  have  admitted  that 
tbe  plaintiff  was  the  owner  and  bolder  of 
said  note,  notwithstanding  the  fact  of  tbe 
general  denial  In  such  answer;  but  la  the 
absence  of  such  admls8i(»i  in  Hie  pleadings, 
the  note,  when  Introduced  In  evidence  by 
the  plaintiff,  with  wh&t  purported  to  "be  an 
indorsement  in  blank  thereon,  prima  facie 
established  the  fact  that  the  plaintiff  was 
the  owner  and  holder  thereof.  Especially 
is  this  true  where,  as  In  this  case,  the  In- 
dorser  is  made  a  party  to  the  action  ag;ilnst 
the  maker.  No  other  person  than  such  in- 
dorsor  and  the  plaintiff  are  shown  to  have 
had  any  connection  whatever  with  the  note; 
and  sdnce  any  claim  which  the  Indorse 
might  make  thereto  would  be  fully  deter- 
mined by  the  adjudication  In  tbe  action,  it 
follows  that  no  possible  injury  cotdd  result 
to  the  maker  by  reason  of  the  action  being 
prosecuted  in  favor  of  the  plaintiff  instead 
of  in  favor  of  tbe  payee.  Under  such  cir- 
cumstances, tlje  court  should  demand  only 
slight  proof  to  establi^  a  prima  facie  case, 
and  when  the  note  was  introduced  In  evi- 
dence, indorsed  In  blank,  such  prima  fade 
case  was  made  out  In  fact  many  courts 
have  held  that  the  production  upon  the  trial 
of  a  promissory  note  made  to  order  was 
prima  fade  proof  of  the  title  of  the  holder 
who  was  not  the  payee  named  in  the  note, 
even  although  it  did  not  purport  to  have 
been  indorsed. 

It  is  further  objected  by  the  appellant 
tlmt  the  amount  of  the  verdict  was  excees- 
Ive,  for  tbe  reason  that  no  interest  should 
have  been  allowed,  as  the  stipulation  for  10 
per  cent  interest  was  in  violation  of  the 
national  banking  law.  We  think,  however, 
that  under  tlie  legislation  of  this  state  there 
is  im  establislied  rate  of  interest,  which  is 
10  per  cent.,  and  ttiat  the  fact  that  by 
special  contracts  different  rates  may  be  col- 
lected does  not  affect  the  question  as  to  said 
10  per  cent  being  the  established  rata  of 
the  state.  This  being  so,  it  follows  that  the 
national  bank  oonld  pr6perly  (Siarge  that 
rate. 

This  disposes  of  all  tbe  questions  except- 
ing that  growing  out  of  die  action  of  tbe 
court  In  taking  the  question  of  the  assess- 
ment of  -the  amount  due  by  the  terms  of 
the  note  as  attorneys'  fees  from  the  jury, 
and  assessing  it  himself,  and  adding  it  to 
the  amount  of  the  verdict;  but  this.  If  error, 
was  not  such  an  error  as  should  reverse  tlie 
case.  There  was  no  proof  Introduced  on  the 
part  of  the  defendants,  and  the  only  proof 
on  the  part  of  the  plaintiff  outside  of  that 
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aa  to  Its  Incorporation  was  ttie  note  Itself; 
and  OB  the  construction  of  said  note  was  a 
question  at  law  for  tbe  determlnaUon  ot 
the  court,  there  was  no  question  of  fact  ex- 
cepting  as  to  sndi  Incorporation  to  go  to 
the  jury.  Under  these  cfrcumstances,  it 
would  have  been  entirely  competent  for  tlie 
court  to  hare  estimated  the  amount  of  ln< 
terest  and  of  the  attorney's  fee,  and  to 
have  instructed  the  jury,  If  tliey  found  the 
question  of  Incorpomtlnt  to  hare  been  proT- 
en,  to  return  a  verdict  In  the  amount  so  es- 
Umated  by  him  to  be  due  upon  tiie  notev 
Hence  defendant  was  not  injured  t^^  the 
fitct  that  as  to  the  attwney's  fee  the  court 
itself  determined  the  amount,  and  added  it 
to  the  verdict,  Instead  of  Instructing  the  Jury 
to  Include  it  as  a  part  thereof.  Upon  the 
whole  record  we  find  no  reversible  error,  and 
the  judgment  must  be  affirmed. 

OUNBAB,  a  Jh  and  BCOTT,  X*  cmcur. 


(»  GaL  lOO 

COX  V.  DELMAS.    (No.  14,409.) 

(Supreme  Court  of  Cslifomia.   Jnly  21,  1803.) 

AttobnsT  i,itd  Client— Co:«tracts—KB8C18SIOX 
—Demand— Pleadiso. 

1.  Whew  one  sues  for  money  tweivwl  by 
defendant  as  attorney  for  plaintiff,  and  defend- 
ant, in  his  answer,  denies  haTiiig  so  received  it, 
ami  claims  thnt  he  received  it  in  his  own  riirht. 
and  tluit  plnintifT  hud  no  Interest  in  it.  It  is  not 
necesanry  that  the  coniplnint  should  allege  a 
demand,  as  a  demand  would  have  been  ust-let's. 

2.  The  complaint  In  an  action  by  a  client 
a(Piin:tt  his  attom^  for  money  received  in  nay- 
ment  of  the  Judgment  obtained  by  plaintiff  in 
an  action  conducted  bj  defendant  for  him  al- 
leged tlip  piirchnse  of  an  interest  In  the  claim 
on  which  the  judgmeut  was  fonnded,  from  It., 
by  dprendoiit,  for  plaiutiEE;  that  therciifter  de- 
fendant handed  plaintiff  a  paper  which  recited 
that  defendant  was  the  owner  of  such  intereat, 
and  entitled  to  collect  it;  and  thnt.  without  any 
prior  nereeinent,  like  thnt  contnined  in  the  pn- 
per,  plaintiff  slinied  It,  on  the  ailvice  of  defend- 
ant. Hrlil,  that  the  complaint  did  not  state  a 
omlmct  between  plaintiff  and  defendant,  or, 
at  ieant,  not  one  requiring  a  rescission. 

3.  The  paper  refwred  to  in  the  com- 
plaint recited  tnat  whereas  defendant  bad,  by 
sale  and  assignment,  become  investe<l  with, 
and  then  held,  the  rights  and  iuterost  of  R.  in 
the  clnlm.  It  was  covenanted  and  agreed  by 
the  parties  that  defendant  was  the  ownor 
thereof.  It  further  redted  that  plaintiff  "sells 
and  assii^ns**  such  Interest  to  defendrnt.  Bihl, 
that  these  latter  words  did  not  chnnge  the 
character  of  the  instrument,  which  was  not  a 
coutnict  requiring  rescission,  but  merely  an 
admission  of  a  condition  caused  by  prior  acts. 

In  bank.  Appeal  from  superior  court,  city 
und  county  of  San  Frandaco;  J.  McM. 

Shafter,  Judge. 

Action  by  Jerome  B.  Cox  against  D.  M. 
Delmas.  Judgment  for  plalntUC  Defendant 
appeals.  Affirmed. 

Garber,  Boalt  &  Blshc^,  (Wm.  P.  Herrin 
and  H.  L.  Gear,  of  coimsel.)  for  app^nt 
Galpin  &  Zdfiler,  for  re^ondont 

PBU  CURIAM.  This  is  an  action  to  re- 
cover a  certain  sum  of  mon^  alleged  to 


Lave  been  ct^lected  by  defendant,  as  attor* 
n^  at  law  of  plaintiff.  The  case  was  tried 
with  a  jury,  and  judgment  was  rendwed  fbr 
^alntiff  for  a  little  less  than  the  amount, 
sued  for;  and  dtfendant  appeals  from  the 
judgment,  and  from  an  oider  denying  a  new 
triflL 

The  main  fMtnres  ot  the  case  are  these: 
Prior  to  May,  18SS,  respwdrait  had  been 
engaged  continuously,  for  several  years  in  lit- 
igating, as  plaintiff,  in  the  courts  <a  this 
state,  the  suit  of  Cox  v.  McLflUf^Un,  wfaidi 
suit  had  been  broni^t  to  recover  a  large 
amount  allured  to  be  dne  from  McLau^- 
lin  to  Cox  for  wori^  done  and  materials 
furnished  for  the  crastructiinL  of  a  certain 
railroad.  In  1883  appellant  herein  was  em- 
ployed by  respondent  as  (me  of  his  attwneys . 
at  law  in  conducting  said  suit,,  and  was  to 
recrtve,  aa  compmsattcai  tot  his  serrlces  as 
8n<4i  atUwiu^,  10  per  cent,  ot  the  amoimt 
of  the  judgment  that  should  be  recovered 
against  McLaughlin.  He  continued  to  be 
reepM»1ent's  attorney  fn  said  salt  until  It 
was  concluded  and  settled,  In  188S.  Prior 
to  said  employment  of  appellant  by  respond- 
cnt,  the  latter  had  recovered  a  Judgment 
In  the  trial  court  against  McLaughlin, 
which  was  afterwards  reversed  In  the  ap- 
pellate court;  and  some  creditom  of  respond- 
ent, to  tha  extent  of  three  or  four  thousimd 
dollars,  had  le\ied  an  execution  upon  said 
Judgment  and  npon  said  catise  of  action, 
and  the  same  bad  been  sold  to  Mtdiael 
Reese,  since  deceased,  for  about  the  amoimt 
of  the  claims  of  said  creUltors.  Afterwards, 
respondent  had  assigned  to  said  Reese  $29,- 
000  of  his  ssld  claim  against  McT.4iughUn, 
for  the  porpose,  as  averred  by  reqiondent, 
of  securing  Ueesc  for  the  money  advanced 
for  his  said  purchase  of  said  Judgment 
and  right  of  action.  One  Cobb  tiad  also 
been  formcriy  in  tlie  employ  of  respondent 
aa  attorney  in  said  suit,  and  was  to  recelTc 
10  per  cent  of  the  Judgment,  and  Cobb  had 
assigned  his  claim  to  said  Reese  as  securi- 
ty for  a  certain  promissory  note.  These 
claims,  founded  upon  said  two  assignments, 
were  in  rebmary,  18S4,  assets  In  the  hands 
of  the  executors  of  said  Reeee,  then  deceased. 
Early  In  February,  1884,  respimdent  be- 
gan negotlailng  with  Joseph  Rosenborg,  one 
of  the  executors  of  the  Reese  estate,  for  the 
purchase  of  said  $25,000  claims.  That  es- 
tate wns  then  nearly  settled,  and  the  exec- 
utors were  desirous  of  closing  It  up.  and 
Rosenberg  agreed  to  sell  said  claims  to  re- 
spond^t  at  private  sale  for  $1,500,  or  there- 
abouts. Thereupon,  respondeat  Informed  ap- 
pellant of  the  existence  of  said  claims,  and 
that  he  (respondent)  had  an  opporttmlty  to 
piuvhase  them  for  about  $1,500.  As  to 
what  then  occurred  touching  the  purchase 
of  said  claims,  respondent  and  appellant  dis- 
agree In  their  pleadings  und  testimony. '  Re- 
spondent says  that  be  asked  appellant's  ad* 
vice  in  the  premises;  that  appelant  offered 
to  purcfaase  said  claims  for  leqiundent;  that 
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renpimdeat  asBented  tbereto;  tlut  he  brougbt 
about  a  meeting  between  appellant  and  Ko- 
Boibn^  In  OTdw  to  bare  the  det^-  of  the 
pnrduue  arranged;  that  tiierenpon  si^^lant 
advanoed  the  mon^,  and  parcbased  the 
dabna  for  respondoit;  and  tiiat,  at  appellant's 
Instance  and  request,  the  purchase  was  made 
in  the  name  of  his  defk,  Fnmklln  T.  Bull. 
On  the  other  hand,  appellant  denies  tiint 
he  advanced  money  to  buy  tnid  Reese  claims 
tcr  respondent,  and  maintains  tiliat  he  bought 
said  claims  on  his  own  account  and  as  his 
own  business  speculation,  and  that  respond- 
ent bas  no  Interest  whateter  therdn.  It  ap- 
pears that  when  Rosenberg  reported  the  sale 
to  the  probate  court  the  attorney  of  the 
heirs  Of  McLaughlin,  then  deceased,  made 
a  hl^er  bid  for  said  claims,  and  appellant 
was  compelled  to  raise  his  bid,  bo  that  he 
finally  paid  for  said  claims  about  V2.425; 
and  that  amount  was  paid  by  him  on  Febru- 
ary 11,  18S4,  and  an  assignment  of  the 
claims  was  made  by  the  executors  to  said 
Bull.  On  the  12th  of  February,  respondent 
signed  a  certain  written  instrument  a  copy 
of  which,  marked  "Ehchlblt  A,"  is  attached 
to  the  answer,  which  appellant  banded  to 
him,  already  prepared,  with  a  request  that 
he  sign  it.  Iteepoudent  arers  and  testifies 
that  appellant  Informed  him  that  It  was 
necessary  for  him  to  sign  this  Instrument  In 
order  to  make  the  Bale  of  said  claims  legal; 
that  he  feared  that  If  the  sale  was  not  legal 
the  claims  might  be  resold  and  fall  Into  the 
hands  of  the  McLaughlin  estate,  which  would 
greatly  embarrass  bim;  and  th&t,  relying  on 
the  advice  and  good  faith  of  appi^ant,  he 
executed  it  without  commnnlcatUig  with  oth- 
er counsel,  and  without  receiving  any  cosi- 
sideratioa  therefor.  Appellant,  however, 
contends  that  respondent  well  knew  the  con- 
tents of  said  instrmnent,  and  executed  It 
for  the  purpose  which  its  language  Imports. 
OVlth  respect  to  said  Instnmient,  it  is  suffi- 
cient to  suy,  at  tills  time,  that  In  terms 
It  acknowledges  that  appellant  owns  said 
Reese  claims,  and  Is  entitled  to  recover  the 
amotmt  of  the  same  out  of  any  Judgment 
lhat  might  be  recovered  by  respondent  In 
the  said  case  of  Cox  t.  McLaughlin.)  In  the 
case  of  Cox  t.  McLaughlin,  Judgment  was 
rendered  for  plaintiff  October  21,  1886,  for 
$98,228.80,  with  legal  interest  from  June. 
1886;  but  on  appeal  this  court,  on  May  1, 
1888,  affirmed  the  Judgment,  with  the  mod- 
iflcatlou  that  Interest  should  be  allowed  only 
from  the  date  of  the  Judgment  In  the  lower 
court,— October  21,  1886,  18  Pac.  Hep.  100. 
This  made  a  great  reduction  of  the  amoirat 
of  the  Judgment,  and  respondent  was  de- 
sirous of  filing  a  petition  for  a  rehearing, 
but,  upon  the  advice  of  appellant,  the  inten- 
tion of  applying  for  a  rehearing  was  aban- 
doned. On  May  21,  1888,  the  Judgment, 
which  then  amounted,  In  round  numbers, 
to  $110,000,  was  paid  hi  the  office  of  appel- 
hmt.  Of  this  amount,  respondent  received, 
In  round  numbers,  $63,000^  and  a^dlaut 


retained  $47,00a  nils  amount  retained  by 
appellant  Inchided  hla  own  fee  (tf  10  per  cent, 
of  the  Judgmeot,  and  also  the  ^,000  and 
the  Cobb  iB^  of  10  pa:  coit,  which  had 
been  asdgned  to  Reese  as  aforesaid.  By  tibe 
judgment  of  tiie  snperior  court,  appelant 
was  allowed  his  f ee  <tf  10  per  cent.,  and 
the  amount  which  be  had  ca^ended  for  the 
pnrdiaae  ot  the  Reese  chitms.  witii  huter- 
est  th«reon  until  date  of  settlemoit,  and  Judg- 
ment WM  rendovd  for  plaintiff  for  the  b8^ 
ance  of  said  f47,000. 

The  case  seems  to  have  been  falriy  tried 
npon  tta  merits,  and  the  Jury,  by  Its  special 
verdict,  found  all  the  mo/terial  Issues  of  fact 
against  appellant,  and  In  favor  of  respond- 
ent They  fotmd,  with  respect  to  the  Reese 
claims,  that  re^ondent  commenced  negotia- 
tions with  Rosenb«g  for  tfa^  purchase; 
that  appellant  agreed  to  advance  for  re- 
spondwt  the  necessary  money  to  effect  the 
purchase,  and  to  buy  them  for  respcmdent; 
and  that  the  purchase  was  made  in  the  name 
of  Bull,  at  appellant's  suggestion.  Th^  also 
found  that  app^ant  had  not  established  the 
fact  that  the  transaction  was  fair,  and  that 
no  advantage  had  been  taken  of  respondent 
They  also  fotmd  that,  at  the  time  of  the  pay- 
ment of  the  Judgment  in  the  case  of  Cox  t. 
McLaughlin,  the  money  In  contest  In  the 
case  at  bar  was  paid  feo  appellant,  as  attorn^ 
for  respondent  Appellant  contends  for  a  re- 
verbnl  of  t^c  judgment  uix>n  grounds,  most 
of  which,  whether  tenable  or  not,  may  be 
fairly  called  tedmlcnl.  The  force  of  the 
very  able  briefs  of  his  counsel  ts  directed 
mainly  to  the  point  that  the  judgment  Ediould 
be  reversed  because  tiio  complaint  does  not 
state  facts  suffici«it  to  constitute  a  cause  of 
action,  and  that  Its  defects  are  such  as  could 
not  be  cured  by  the  verdict,  or  by  nnytliing 
that  appeared  at  the  trial.  The  main  points 
made  against  the  general  sufficiency  of  the 
complaint  are  that  It  contains  no  averment 
of  a  demand  made  upon  appellant  for  the 
money  in  contest  before  the  commencement 
of  the  action,  and  that  It  shows  a  contract 
between  the  parties,  by  which  appellant 
was  to  have  said  money,  and  does  not 
show  a  rescission  of  that  contract. 

rniere  Is  a  great  deal  of  learning,  and  a  great 
conflict  of  authorities,  on  the  subject  of  the 
necessity  of  a  demand  before  suit.  It  Is 
clear  that  when  a  demand  Is  an  integral 
part  of  the  cause  of  action,  as  when  the 
duty  to  pay,  or  to  dellvw  property,  or  to 
do  some  act,  does  not  arise  until  after  de- 
mand, then,  as  a  general  rule,  a  demand 
must  be  averred,  but  that  when  the  time 
hsuJ  come  for  do*ng  the  act.  and  it  was  the 
duty  of  the  defendant  to  do  it  uncondition- 
ally, then  no  demand,  other  than  the  suit  It- 
self, is  necessary.  Of  course,  the  difficulty 
lies  In  applying  the  rule  to  particular  cases; 
but  the  reason  of  the  rule  requiring  a  demand 
is  that  it  would  be  unjust  and  Inequitable  to 
subject  a  defendant  to  litigation  without 
first  notifying  him  of  plaintiff's  (daJm,  so  that 
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lie  mlffbt  have  aa  opportanlty  of  compliance 
with  It  wltliout  the  annoyance  and  expense 
of  s  suit  There  are  authorities  wbldi  hold 
tliat  it  is  the  duty  of  an  attorney  at  law  to 
pay  money  collected  for  a  client  aa  soon  aa 
he  receives  It,  and  that  want  of  previous  de-' 
mand  Is  no  defense  to  an  action  brougbt  by 
the  client  for  such  money,  and  there  are 
others  which  hold  that  it  Is  a  defense  only 
as  to  tho  matter  o^  costs.  But  It  is  unnec- 
epsary  to  pursue  the  subject  fui-tJier,  becausi^ 
It  is  well  settled  that  previous  demand  is  not 
required,  when,  as  in  the  caSe  at  bar,  It  fully 
appears  that  It  would  have  been  unavailing, 
when  it  would  not  have  changed  the  rights 
and  relations  of  the  parties,  and  would  have 
been  a  mere  usel^s  and  idle  ceremony. 
This  rule  was  well  expressed  in  the  opinion 
of  this  court  in  Parrott  v,  Byers,  40  Cal. 
622,  where  the  court  say:  "It  Is  a  familtar 
rule  that,  when  the  relations  between  the 
parties  are  such  that  a  demand  and  a  refusal 
is  a  condition  precedent  to  the  right  of  the 
plaintiff  to  ipalntaln  the  action,  a  denial  iti 
the  answer  of  the  relation  on  which  the  ac- 
tion Is  founded  will  dispense  with  the  neces- 
sity of  an  averment  in  the  complaint  of  a 
previous  demand  and  refusal;"  and  "the 
law  does  not  require  a  useless  act  to  be  per- 
formed, and  when  it  Is  plain,  from  the  an- 
swer, that,  if  a  demand  had  been  made,  it 
would  have  been  refused,  it  does  not  lie  in 
the  mouth  of  the  defendant  to  object  that 
no  demand  was  made,"  In  the  case  at  bar 
the  appellant,  in  his  answer,  denied  that  he 
received  the  money  herein  sued  for  as  attor- 
ney for  respondent,  and  alleged  that  he  re- 
ceived It  in  his  own  rl^t,  and  as  his  own 
property,  and  that  respondent  had  no  inter- 
est therein.  Moreover,  tt  was  proved  at  the 
trial,  without  objection,  that  respondent 
had  demanded  said  money  of  appellant  be- 
fore the  suit  was  commenced,  and  that  ap- 
pellant had  promptiy  and  absolutely  denied 
that  respondent  had  any  right  whatever 
therein.  Under  the»e  <^rcumstances,  the 
portion  that  the  judgment  should  be  re- 
versed for  the  failure  of  the  complaint  to 
contain  an  averment  of  a  previous  demand 
cannot  be  maintained. 

It  Is  strenuously  contended  by  appellant 
that  the  complaint  is  fatally  defective  be- 
cause it  shows  a  contract  between  the  par- 
ties, by  which  appellant  was  to  have  the 
money  sued  for,  and  c(mtains  no  averment 
of  a  rpsdsdon  of  su<A  contract,  and  that,  if 
respondent  bad  any  rights  In  the  premises, 
his  remedy  was  a  bill  In  canity  to  rescind 
the  contract  We  do  not  tliinlc  tliat  this 
position  is  tenable.  The  complaint  does  not 
give,  in  boec  verba,  the  dociunent  Exhibit  A, 
a  copy  of  which  Is  in  the  answer.  The  com- 
plaint, after  averring  the  sale  of  said  Iteesc 
claims,  and  their  purcluiJio  by  apiiellant  for 
respondent,  as  aforeanld,  merely  slates  that 
"attex  said  sale,  and  within  a  few  days,"  ap- 
pellant handed  to  resiwudeut  "a  paper,"  and 
requested  him  to  sign  it,  saying  that  It  was 


necessary.  In  order  to  make  said  sale  legal, 
and  that,  having  no  feur  that  appellant 
"would  not  deal  faii-ly  with  him  In  r^ard 
to  the  purchase  of  said  claims,"  .and  rely- 
ing ou  his  advice  and  good  faith,  he  "exe- 
cuted said  paper  at  once,  without  communi- 
cating with  other  counsel,  and  without  re- 
ceiving any  consideration  therefor."  And, 
aa  to  the  character  of  said  "paper,"  it  is 
merely  stated  that  it  contained  a  stipulation 
that  appellant  was  the  owner  of  said  Reesu 
claims,  and  entitled  to  collect,  receive,  and 
receipt  for  the  same.  It  Is  further  averred 
that,  prior  to  the  producti<Hi  of  said  -paper, 
there  had  been  no  agreement  between  ap- 
pellimt  and  respondent,  "tlie  same  as  or 
similar  to  what  was  therein  stated."  There- 
fore, what  the  paper  states  on  this  subject  Is 
merely  that  respondent,  without  considera- 
tion, made  a  certain  written  declaration, 
aclinowledgnient,  or  admission  that  a  cer- 
tain eondiUon  of  things  existed.  But  such 
averments  do  not  state  any  contract  at  all* 
and  certainly  not  a  omtraict  of  audi  dlgni^ 
as  to  require  rescission. 

The  foregoing  are  the  main  assaults  made 
upon  the  complaint.  The  others  do  not  re- 
qidro  ^>eclal  notice.  We  thluK  it  clear  that 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  o{  action.  But  If  we  go  be- 
yond the  complaint,  and  cMislder  Exhibit  A 
indei>endeatly  of  any  mere  question  of  plead 
ing,  we  do  not  think  that  It  comes  within  the 
class  of  c<Mitracts  which  must  be  formally  re- 
scinded In  order  to  avtHd  their  force  or  effecL 
The  rule  wlii(4i  makes  technical  rescteslon 
necessary  applies  to  a  contract  by  which  the 
party  seeklug  to  Ignore  It  baa  received  some- 
thing of  value,  or  obtained  some  advantage; 
and  in  such  a  case  he  is  not  allowed  to  retain 
the  thing  received,-  <h*  the  advanta^^e  ob- 
tained, and  at  the  same  time  ignore  the  rights 
of  the  other  party.  He  must  give  notice  of 
rescission,  and  return,  or  otter  to  return, 
what  he  has  received  under  the  contract, 
and  thus  restore  each  party  to  his  original 
status.  But,  in  the  case  at  bar,  Exhibit 
A  is  not  such  a  contract  In  fact,  tt  can- 
not properly  be  called  a  contract  at  all.  It 
is  not  "an  agreement  to  do  m:  not  to  do  a 
certain  thing,"  and  was  founded  upon  no 
consideration.  It  was  sdgned,  according  to 
the  complaint,  several  days  after  the  con- 
clusion of  the  purchase  of  the  Reese  claims, 
and  the  Jury  found  that  It  was  ^gned  the 
next  day  after  such  pordiase.  The  exact 
time  Is  Immaterial,  beouue  tlw  Instnimoit 
Itself  shows  that  it  was  sl^aed  after  said 
purchajse.  It  recites  that,  "whereas,  aald 
party  of  the  second  part  [appellant]  haa,  tqr 
regular  sale,  assignment,  and  transfer,  tie- 
come  Invested  Mrlth,  and  now  hold%  all  the 
rights  and  Interest  which  said  Micfaael 
Reese  held,  as  herrinbefore  stated."  The 
histnunent  then  declares  that  it  is  cove- 
nanted and  agreed  by  the  partlea  that  ap- 
pellant Is  the  omier  of  said  dalms.  It  is 
nothing  more  than  a  written  admjadon  of 
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the  extstence  of  a  condition  caused  by  prior 
acts.  It  has*  all  the  fwmallUes  of  a  con- 
tract, but  has  no  CMitract  tn  It  If  reepond- 
ent  had  sUnplj  written  npon  a  paper,  "I 
acknowledge  that  appellant  bought  the 
Beese  claims  for  himself,"  such  paper  would 
have  had  as  much  legal  value  as  Exhibit 
A.  Of  course,  in  either  form,  the  paper 
would  be  admlasible  In  evidence  for  what  it 
was  worth,  as  an  admission  of  a  party,  but 
there  was  no  more  necessity  to  rescind  tt 
than  tliere  would  be  to  reiicind  a  receipt. 
There  was  nothing  for  respondent  to  rescind. 
It  Is  true  that,  in  one  part  of  Exhibit  A.'re- 
spondwit  is  made  to  say  that  he  "sells,  as- 
signs, and  makes  over"  a  certain  part  of  the 
Reese  claims;  bnt  those  words  do  not 
change  the  character  of  the  Instrument,  for 
he  had  nothing  to  assign.  The  paper  Itself 
set  out  that  Reese  was  the  legal  owner  of 
said  claims;  and  appellant  says  that  he 
fully  examined  Into  their  validity'  before  the 
purchase,  and  satisfied  himself  that  they 
were  good,  and  that  the  tttle  to  them  was 
In  the  Reese  estate.  Therefore,  after  he 
had  obtained  an  assignment  of  the  claims 
from  their  owners,  the  Reese  executors,  the 
Words  "sells,  assigns,  and  makes  over,"  In 
Exhibit  A,  had  no  significance. 

As  to  tho  legal  merits  of  the  case,  we  see 
no  reason  to  disturb  the  judgment  The 
relation  between  attorney  and  client  Is  a 
fiduciary  relation  of  the  rery  highest  char- 
acter, and  binds  the  attorney  to  most  con- 
scientious fidelity,— uberrima  fides.  If,  on 
his  own  account,  he  has  any  transaction  with 
his  client  about  the  subject  of  the  litigation, 
he  must,  with  respect  to  such  transaction, 
be  able  to  give,  and  must  give,  to  his  cUent, 
"all  that  reasonable  advice  against  himself 
that  he  would  have  given  him  against  a 
third  person."  Gibson  v.  Jeyes,  6  Ves.  278. 
This  Is  a  very  hard  thing  to  do,  and  there 
are  authorities  which  hold  Qint  all  such 
transactions  are  against  public  policy,  and 
absolutely  void.  See  Weeks,  Attys.  at  Law, 
i  268  et  seq.,  and  cases  there  cited.  We 
do  not  think  tliat  the  current  of  authori- 
ties goes  quite  tiiat  far,  but  the  utmost  view 
that  can  be  taken  of  the  subject,  favora- 
ble to  appellant's  contention,  is  this;  that 
the  attorney  must  show  affirmatively  that 
he  gave  full  and  proper  advice  In  the  prem- 
ises, acted  with  entire  fairness  throughout 
the  transaction,  and  took  no  advantage  of 
his  client  The  latest  expressiou  of  this  rule 
te  to  be  foimd  in  Pelton  v.  Le  Breton,  92  Cal. 
4C9,  28  Pac.  Rep.  490,  where  this  court 
through  Mr.  Justice  Harrison,  speaking  of 
this  stibject,  says:  "In  any  attempt  by  the  at- 
torney to  enforce  an  agreement  on  the  part 
of  the  client,  growing  out  of  such  transaction, 
the  burden  of  proof  is  always  upon  the  attor- 
ney to  show  that  the  dealing  was  fair  and 
just,  and  that  the  client  was  fully  advised." 
See,  also,  cases  cited  In  opinion  in  Felton  v. 
Le  Btvton.  In  the  cose  at  bar  the  appel- 
lant, no  doubt,  ctnudders  that  the  transaction 


here  Involved  was  entirely  proper,  and  one 
which  be  had  a  perfect  right  to  rater  Into, 
but  the  findings  of  the  jury  were  against 
him,  and  we  cannot  say  that  the  verdict  had 
no  support  in  substantiaJ  evidence.  The 
case  of  McDowell  v.  MUroy,  69  HL  498,  was 
a  stronger  case  In  favor  of  the  attorney 
than  the  case  at  bar,  for  In  that  case  It  was 
admlttied  that  the  attorney  had  bou^t  for 
himself;  but  the  court  says  (we  quote  from 
the  syllabus,  which  is  a  correct  statement  of 
the  decMon)  that  "wh«i  the  relation  of 
client  and  attorney  actually  exists,  and  the 
attorney,  at  the  instance  of  his  client,  pur- 
ehaaes  a  note  which  Is  secured  by  mortgage 
on  tiie  land  of  the  client,  at  a  considerable 
discoimt  the  latter  will  be  entitled  to  the 
benefit  of  the  purchase,  although  the  attor- 
ney may  have  bought  for  himself." 

"We  do  not  think  that  the  court  erred  In 
fixing  the  amoimt  of  the  judgment  accord- 
ing to  the  special  verdict  "When  a  spe- 
cial finding  of  facts  Is  inconsistent  with  the 
general  verdict,  the  former  controls  the  lat- 
ter, and  the  court  must  give  Judgment  ac- 
cordingly." Code  Civil  Proc.  S  625.  Nei- 
ther do  we  think  that  t3ie  special  findings 
are  contradictory,  or  that  .appellant  was 
prejudiced  by  any  absence  of  findings.  There 
are  no  other  points  necessary  to  be  noticed. 
This  case  has  been  ably  and  exhaustively 
argued  by  counsel  on  both  sides,  and  it 
would  be  impossible.  In  an  opinion  of  rea- 
sonable length,  to  discuss  all  the  positions 
taken,  or  to  notice  the  leading  authorities 
cited.  After  a  full  consideration  of  the 
whole  case,  we  see  no  sufiidMit  reason  "for 
disturbing  the  judgment  The  judgment  and 
order  appealed  from  are  afilrmed. 

FITZGERALD,  J.,  and  DB  HAVEN,  J., 
did  not  participate  In  the  foregtdng  dedalon. 


WIEBOU)  et  nx.  t.  RAUER  et  al.   (No.  14.- 
026.) 

(Supreme  Court  of  California.   Aug.  11,  1893.) 

Department  2.  Appeal  from  superior  court, 
Snnta  Clara  county;  John  Reynolds,  Judge. 

Action  by  Henry  Wiebold  and  Mary  D. 
Wlebold,  his  wife,  agatnat  J.  J.  Rauer,  John 
P.  Burns,  and  otliers,  to  cancel  a  certain 
mortgage  executed  by  Burria  to  Rauer,  con- 
BoUdated  with  an  action  by  J.  J.  Hauer 
agjilust  Henry  Wlebold,  Mary  D.  Wlebold, 
and  Jolm  F.  Burrls,  to  foreclose  such  mort- 
g-age.  From  a  decree  canceling  and  annulling 
the  mortgage,  and  from  an  order  denying 
his  motion  for  a  new  trial,  Bauer  appeals. 
Affirmed. 

G.  H.  Perry,  (Napthaly,  FriedMirich  &  Ack- 
enuan,  ot  counsel,)  for  appellant  W.  a 
Kumedy,  for  respoodents. 

PER  CURIAM.  ThU  Is  a  consolidated  ac- 
tion to  cancel  a  certain  agreement,  and  have 
declared  satiafled  a  oertaiu  mortgage.  The 
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oourt  nodeied  Judgment  for  plaintiff,  and 
the  defendant  J.  Baner  appeals  from  the 
Judgmott  and  frmn  an  Mder  denying  a  new 
trial. 

TTiere  are  nomeroua  aaaUnunents  of  error 
In  the  record,  but  the  main  point  preseoted 
In  the  brieiCa  of  appellant  la  that  the  evldcnoe 
does  not  justify  the  findings;  the  only  other 
point  behig  that  the  flndings  do  not  support 
the  Judgment  We  think,  howeTer,  that  the 
eridenoe  la  clearly  sufficient  to  Justify  the 
flcdlnga  that  defendant  Burrfs  oommltted 
the  fraud  charged,  and  that  appellant  waa  a 
party  to  aald  fraud;  and  It  would  serre  no 
useful  purpose  to  review  the  evidence  here. 
It  Is  also  clear  that  the  findings  are  full 
enooi^  and  amply  support  th»  'Judgment 
Yndgmoit  and  order  affirmed 


m  cai.  »» 

CITY  OF  MONTEHBT  t.  MAtAKtN  at  aL 

(No.  15.006.) 
(Sopnow  Coart  Of  Oalifornia.  jLag.  IS,  1893.) 

HlOHWATS— OB9TRCCTIOX— J  UI>OMBHT— WHBir 
SUPPOKTBD  BT  FINDINGS. 

Ta  an  action  to  abate  an  alleeed  ob- 
■troctioD  of  a  street  the  court  found  that  de- 
fendant was  ttM  owner  and  bad  been  in  poa- 
MssioD  of  the  loud  claimed  as  a  street  for  more 
than  20  years;  that  prior  to  such  ownership 
and  possession  it  bnd  been  used  continuously 
for  more  than  20  years  as  a  street,  but  wns 
not  BO  used  after  tnnt  time.  Held  ttiat,  in  the 
absence  of  a  further  finding  that  the  owner 
ever  intended  to  dedicate  such  land  for  a  pub- 
lic street,  or  acquiesced  In  or  bad  knowledge 
of  such  nae,  a  jii'l^'ment  for  defendant  was  sup- 
ported by  the  BiidiiiKs:  Pol-  Code,  |  2(;1U,  which 
provided  that  "all  roads  use«l  as  suoh  for  a 
period  of  more  than  five  years  are  higliways," 
baring  been  enacted  after  such  user  reitsed, 
and  i^>ealed  before  the  action  was  brought. 

Department  2.  Appeal  from  supnlor  court; 
Mcmterey  county;  N.  A.  Dom,  JuJge. 

Action  by  the  dty  of  Monterey  against 
Maria  Malaria  and  others  to  abate  a  nui- 
sance caused  by  the  obstruction  of  a  high- 
way, and  to  enjoin  defondiints  from  main- 
talolng  the  same  There  waa  a  Judgment 
for  defendants,  and  plaintiff  appealed  on 
the  Judgment  roU.  Affirmed. 

W.  A.  Kearney,  for  appellant  8.  F.  Qeil 
and  W.  M.  R.  Parker,  for  re^ndcutai 

FlTZUERAIiD,  J.  This  la  an  actttm  hf 
the  dly  of  Monterey,  a  municipal  corpora- 
tion, to  abate  an  alleged  pnUic  nuisance 
caused  by  the  obatructlon  of  ao  alleged  pub- 
lic highway  of  that  city,  and  to  eaj(dn  the 
defendants  from  further  maintaining  the 
same,  l^e  complaint.  In  substance,  alleges 
than  plaintiff  la  the  owner  and  entitle  to 
ttie  poBseaslon  and  control  of  the  land  tticre- 
tn  described,  and  that  the  same  la  a  public 
street  within  its  corporate  limits;  that  de- 
fendants have  erected  and  maintained  upon 
said  street  certain  buildings  and  fences 
wblch  obatnict  the  street  and  are  a  nuisance, 
these  allegations  are  specifically  denied  by 
the  answer.  Defendants  had  Judgment^  and 


plaintiff  appeals  upon  the  Judgment  roll 
alone. 

The  comt.  In  Its  decision,  found:  "(2)  That 
plaintiff  waa  not  at  the  time  of  the  com- 
mencement of  this  action,  nor  at  any  time 
before  or  since,  the  owner,  or  entided  to 
the  possession  or  <controI,  of  the  strip  of  land 
described  In  plaintiff's  complaint  or  any 
part  thereof.  (3)  That  the  defendant  Maria 
Malarin  Is  the  owner  in  fee  simple  of  the 
tract  of  land  described  In  the  complaint  and 
that  the  other  defendants  herein  occupy  and 
possess  aaid  tract  as  the  tenants  of  said  de- 
fendant Maria  Malaria  <4)  That  the  de- 
fendant Maria  Malarin  and  her  grantors 
have  been  in  the  actual,  open,  notorious,  ex- 
clusive, ccmtinuous,  and  adverse  poeseffiloB 
of  all  of  the  land  described  in  the  complaint 
her^  as  ownera,  and  have  exercised  acts 
of  ownership  ovw  Ae  same,  alnoe  1870^  and 
have  during  all  that  time  bullded,  kept  and 
maintained  valuable  buildings  and  Improve- 
ments on  the  soma  (5)  That  such  buildings 
and  improvements  have,  during  all  the  time 
since  the  year  1870,  been  by  said  defendant 
Maria  Malarin  erected  and  maintained  in 
such  a  manner  as  to  entirely  obstruct  and 
prevent  any  use  of  the  land  described  In 
the  complaint  or  any  part  thereof,  as  a 
public  street  or  highway.  (6)  That  that  por- 
tion of  the  land  set  out  in  the  complaint 
described  as  follows,  to  wit  [descriptlMi 
omitted,]  was  open  and  unlnclosed,  and 
was  a  conv^ent  way  of  travel  for  the 
public  from  Alvarado  to  Tyler  street  and 
it  was  traveled  and  used  continuously 
and  uninterruptedly  by  the  public  as  and 
for  a  public  highway  or  street  In  aald 
dty  of  Monterey  for  more  than  twen^  jean 
immediately  priw  to  the  year  1870^  and  the 
same  was  known  aa  'Spence'  or  'Pence'  street 
but  since  tbe  year  1870  no  part  of  the  said 
land  has  bera  traveled  over  <a  used  In  any 
respect  the  puldic  as  a  street  or  oth^ 
wise;  that  neither  the  board  of  supervlaors 
of  MontM^  county  nor  the  dty  authorities 
of  Monterey  dty  have  ever  accepted  the 
said  land  aa  a  street  or  road  or  highway. 
(7)  That  no  part  of  the  land  described  in 
the  plointlff'B  complaint  la  a  public  street 
known  or  called  'Spence  Street,*  or  any 
oCber  street  or  any  port  of  a  puUlc  street 
within  the  corporate  limits  of  the  tAty  of 
Monterey  or  elsewhere;  and  that  tbe  build- 
ings, honaca,  sheds,  and  fences  erected  and 
maintained  upon  said  premises  are  not  an 
otwtmctlon  or  an  encroachment  on  any  pub- 
lic street  and  do  not  consUtute  a  nuisance 
In  any  public  street  or  highway.  (8)  That 
prior  to  tbe  year  1835  the  pueblo  of  Jlon- 
terey  was  the  owner  In  tbe  fee  of  tbe  lands 
and  premises  described  In  the  complaint 
heroin;  that  In  said  year  said  pueblo,  by 
Its  legally  constittited  authorities,  conveyed 
Its  title  to  Jose  Maria  Herrera  as  a  pueblo 
lot;  that  since  snld  conveyance  the  de- 
fendant Maria  Malarin  has  by  mesne  con< 
veyances  from  said  Jose  Maria  Herrera  ao- 
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qulrod  and  now  bolds  liie  whole  of  liie  tilUe 
BO  conTejed.  from  said  pueblo  for  said  tract 
of  land." 

It  is  clfllmcd  by  appellant  that  the  find- 
ings do  not  support  the  judgment  This 
claim  Is  ui^ed  upon  the  ground  that  the  use 
of  the  strip  of  land  described  In  the  com- 
plaint \yy  the  public  as  foimd  by  the  court 
In  its  sixth  finding  was  such  as  to  constitute 
It  a  public  street,  within  the  meaning  of  sec- 
tion 2610  of  the  Political  Code;  that  said 
section  Is  In  the  nature  of  a  statute  of  lim- 
itations, therefore  a  finding  by  the  court  of 
knowledge  by  the  owner  of  such  user  was 
not  material  or  neceBsary.  The  section  re- 
ferred to  provided  -Qiat  "all  rwids  used  as 
such  for  a  period  of  more  than  five  years 
are  highways."  This  section  was  enacted 
subsequent  to  1870,  and  was  repealed  by  Ute 
act  approved  February  28,  1883.  Nor  was 
there  any  audi  general  or  local  law  ui>on  the 
subject  applicable  to  or  conoernlng  pnbUc 
highways  in  Monterey  county  prior  to  1870. 
The  Intention  of  the  owner  was  therefore 
absolutely  essential  In  order  to  constitute  a 
dedication  to  tiie  public  use  of  the  atrip  of 
land  In  question,  and  the  acceptance  and 
user  thereof  by  the  public  for  this  purpose 
are  Indispensable  to  the  validity  of  the  dedi- 
cation, but  sn<£  acceptance  may  be  shown 
by  ma*  user,  without  any  formal  action  in 
relation  thereto  by  the  municipal  authori- 
ties. As  there  is  no  finding  by  the  court  that 
the  owner  ever  Intraded  or  offered  to  dedi- 
cate to  the  public  the  strip  of  land  referred 
to  for  a  public  street,  or  ever  acquiesced  In 
or  assented  to  the  use  thereof  for  saeta  pur- 
pose, or  ever  had  any  knowledge  of  audi 
ns  by  flie  poMIc,  or  tbax  the  ninnicipal 
anttioTitles  ever  performed  any  act  or  recog- 
nised or  asserted  any  right  whatever  thereto, 
tt  folloWB  ttiat  the  jndgmHit  appe&led  from 
rtunild  be  affirmed*  and  H  is  so  ordered. 

We  concur:  DB  HAVBN,  J.;  UcPAR- 
LAND,  J. 


<M  Cal.  ZU) 

In  n  BUNN. 
ADAMS  V.  BRADLEY.   (No.  15,126.) 
(Supreme  Court  of  California.   Aug.  11.  1893.) 

EXXCDTORS  AND  AdHIHIBTBATORS — REMOVAL. 

HItt  Gen.  Laws.  S§  5794,  5795,  provide 
that  when  one  of  aeveral  executors  or  adniin- 
iBtrators  shall  die,  become  Innatic,  or  otherwise 
Incapable  of  eKecutins  the  trust,  or  his  let- 
tns  shall,  have  been  revised  accordina  to  law, 
the  other  shall  proceed  and  complete  the  trust, 
and  If  all  be  so  disabled  the  probate  court  shall 
issue  new  letters.  Section  o9T9  em|)owers  the 
mobate  jndge,  on  learuing  of  certam  grounds 
for  removal,— mter  alia,  incompetency  to  act,— 
to  suspend  the  executor  or  administrBtor,  and 
cite  him  to  show  cause  why  KIs  letters  should 
not  be  revolted.  Held  that,  where  a  sole  ad- 
ministratrix has  been  adjudged  insane  by  the 
county  court,  she  has  become  "Incapable,  and 
not  merely  'Incompetent  to  act,"  and  the  rec- 
ord of  said  court  being  saffiaent  evidence  of 
her  insauitr,  in  the  absence  of  proof  that  she 
has  dnee  recovered,  the  probate  court  may 


grant  new  letters  without  dtatloD  to  her  to 

show  cause. 

Commlsslonets'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  coun- 
ty; John  Ellsworth,  Judge. 

Proceedings  by  W.  J.  Adams,  guardian, 
to  sell  the  Interest  of  Helen  B.  Bllnn,  an  In- 
sane person.  H.  W.  Bradley,  Jr.,  made  a 
bid  for  the  property,  on  certain  conditions 
as  to  title.  The  guardian  accepted  the  bid. 
imd  reported  it  for  conflrmatloiL  Prom  the 
judgment  confirming  the  sale,  Bradley  ap- 
peals. Affirmed. 

Jarboe  &  Jarboe  and  'R.  H.  Countryman, 
for  appelant  Selden  S.  ft  Geo.  T.  Wright, 
for  rc^ondent. 

HAYNE3,  0.  The  court  btiow  granted  an 
order  for  the  sale  of  the  Interest  of  Hdeu  B. 
Bllnn.  an  Insane  person.  In  certain  real  es- 
tate. Appellant,  Bradley,  made  a  bid  In  writ- 
ing therefor  of  the  sum  of  |24,750,  "subject 
to  confirmation  by  said  cotin:  provided  that 
the  titie  to  said  lot  Is  perfect  and  merdiant- 
able,  and  is  free  from  all  liens  and  Incum- 
brances of  every  kind  and  character,  •  •  • 
If  the  title  Is  not  perfect  as  of  record,  or  said 
property  is  Incumbered,  and  the  Incum- 
brances are  not  removed  after  fiv^  days' 
notice  thereof,  then  said  deposit  Is  to  be  im- 
mediately returned.  The  undersigned  to  have 
five  days  after  the  receipt  of  complete  ab- 
stract of  titie  of  the  said  lot  In  which  to 
examine  the  same."  Respondent  accepted 
the  bid,  with  the  sold  conditions  attached, 
reported  the  sale  to  the  court,  and  asked  for 
c<mflrmatlou.  Appellant  filed  objections  to 
the  confirmation,  which  objections  were  sub- 
mUted  to  the  court  upon  an  agreed  statement 
of  facts,  whereupon  the  court  made  an  order 
confirming  the  sale  to  appellant,  and  direct- 
ing a  conveyance,  from  which  order  this  ap- 
peal Is  taken.  The  facts  appear  In  the  bill 
of  exertions,  and,  somewhat  condensed,  are 
as  follows: 

In  1872.  Samuel  P.  BUnn  died  Intestate, 
leaving  said  Helen  P.  Bllnn,  his  widow,  and 
three  minor  <^dren.  The  widow  was  duly 
appointed  ndminlstmtrlx.  was  qualified,  and 
letters  of  administration  were  regularly  is- 
sued to  her.  Shortly  thereafter,  and  before 
she  had  made  any  progress  In  the  settle- 
ment of  the  estate,  she  was  adjudged  Insane 
by  the  county  court  of  the  dty  and  coimty 
of  San  Francisco,  and  seat  to  the  state 
asylum  for  the  Insane.  Thereupon,  William 
H.  Patterson  was  appointed  her  guardian, 
but  the  rerorda  in  tluit  proceeding  do  not 
show  that  he  ever  qualified  as  such.  Geoi^ 
B.  Bradford  was  duly  appointed  and  quali- 
fied ss  the  guardian  of  the  children.  Short- 
ly after  Mrs.  BUnn  had  been  adjudged 
Insane.  Fatters(«,  as  her  guardian,  and 
Bradford,  as  the  guardian  of  the  chlldr^ 
petitioned  the  probate  court  for  the  ap- 
pointment of  Bradfotd  as  administrator  of 
the  estate  of  Samud  P.  BUnn.  alleging  the 
usual  JariBdIctitmal  facts,  and  that  Uau 


Digitized  by  Google 


842 


PAOIFIO  RBPOBTEB,VOL.  83. 


(GbI. 


Bllim  had  been  adjudged  insane  1^  tlie 
county  court,  and  was  then  ctmfined  In  the 
state  Insane  asylum;  that  Patterson  bad 
been  duly  appointed  and  Qualified  as  her 
goaxdlan;  and  praying  that  a  day  be  fixed 
tor  the  hearing,  and  that  the  clerk  give 
notice  thereof  by  posting.  Upon  this  peti- 
tion, Bradford  was  appointed,  thereafter 
qualified,  gave  notice  to  creditors,  and  ad- 
ministered the  estate.  The  ordw  for  his  ap- 
prttotment  recited  that  it  was  upon  the  peti- 
tioa  of  Bradford,  as  guardian  of  the  children, 
but  did  not  r^er  to  Patterson  as  the  guard- 
Ian  of  Mrs.  Bltnn;  that  the  applicant,  Brad- 
ford, appeared  bi  person  and  by  bis  attor- 
ney, W.  H.  Patterson;  ft>tmd  tbat  the  cleifc 
had  posted  notices  as  required  by  law;  that 
Mrs.  Blion  was  insane,  and  had  tieen  so  ad- 
Judged,  and  revoked  her  appt^tment  The 
record  is  sUoit  as  to  whether  any  dtatlon 
or  notice  of  these  proceedings  were  srared 
upon  Mrs.  Blinn,  and,  aside  from  Uie  arer- 
ment  fn  the  petition  that  Patterson  had  been 
appcdnted  and  qualified  as  ber  guardian.  Is 
aiso  silent  as  to  the  fact  that  she  had  a  guard- 
Ian.  The  insanity  of  Mra.  BUnn  was  at  that 
time  of  short  duntticHi.  After  she  was  re- 
stored to  sanity,  she  applied  to  the  court 
for  an  allowance  for  her  support,  recognized 
Bradford  as  the  administrator,  consontcd  to 
the  allowance  of  his  coramlsdons,  and  par- 
ticipated In  the  final  settlement  and  dlstrl- 
buUtm  of  the  estate.  Her  present  incom- 
petency occurred  subsequently.  tJpon  tliese 
t&cXa,  apptjUant  contmda  that  the  probate 
court  bad  do  Jurisdiction  to  revoke  the  let- 
t<*rs  granted  to  Mrs.  Blinn;  that  she  had  nev- 
er beon  suspended  or  removed  from  her  ottice 
as  administratrix;  that  the  appointment  of 
Bradford  la  void;  tha't  the  estate  of  Siun- 
uel  P.  BUnn  has  never  been  administered; 
and  that,  hence,  the  title  to  the  property  is 
not  such  as  lie  Is  bound  to  accept,  under 
the  rondltlooB  of  Ids  hid.  It  is  conceded 
by  respondent  that  the  record  does  not  atttrm- 
aUvcly  show  either  that  Mr.  Patterson  ever 
qualified  as  the  guiirdian  of  Mrs.  Blinn,  or 
that  any  citation  was  issued  or  served  upon 
her  to  show  cause  why  her  letters  of  admin- 
istration shotdd  not  be  revoked;  but  rospond- 
fnt  cont*>iidB  that  even  If  tlie  procetnllngs  for 
tlie  appointment  of  Mr.  Bradford  as  nd- 
ministrator  were  defective,  by  tlie  acquies- 
C(*noe  of  Mi's.  Blinn  In  Ihe  appointment  after 
she  was  restored  to  sanity,  and  her  partid- 
I'atlon  in  the  final  settlement  and  distribu- 
tion of  tlie  estate,  she  Is  now  estopped  from 
questioning  tlie  validity  thereof;  tJie  pro- 
ceeding for  the  sale  of  the  real  estate  here 
in  question  being  a  proceeding  by  her  tlirough 
her  guardian,  and  for  her  bi'ucflt. 

We  think  that  the  court  had  jurisdiction, 
and  that  the  appointment  of  Mr.  Bradford 
was  regidar.  The  proceedings  resulting  In 
the  appointment  of  Mr.  Bradford  were  had 
before  the  Co<le  of  Civil  Procedure  was 
enacted.  Sections  5794  and  5795  of  Ulttel's 
General  Laws  (corresponding  to  sections 


1425  and  1426  of  the  Code  of  Civil  Proced- 
ure) are  as  follows:  "5794.  In  case  any  one 
of  several  executors  or  administrators,  to 
whom  letters  shall  have  been  granted,  shall 
die,  become  lunatic,  be  convicted  of  an  In- 
famous offwse,  or  otherwise  become  In- 
capable of  executing  the  trust,  or  In  case 
the  letters  testamentary,  or  of  administra- 
tion, eball  be  revoked,  or  annulled,  accord- 
ing to  law,  with  respect  to  any  one  execu- 
tor or  administrator,  the  remaining  executor 
or  adralnistratcv  shall  proceed  and  com- 
plete the  execution  of  the  will  or  adminis- 
tration. Gi85.  If  all  such  executors  or  ad- 
ministrators shall  die,  or  become  Incapalde, 
j  or  the  authority  of  oil  of  them  shall  be  re- 
voked, according  to  law.  the  probate  court 
shall  issue  letters  at  administration  with 
tlie  wlU  annexed,  or  otherwise^  to  the 
widow  or  next  of  kin,  or  others.  In  the  same 
manner  as  la  directed  In  rdation  to  orls^nal 
letters  ot  admlnlBtrntlon.  The  ndmlnistm- 
'  tor  so  appointed  shall  ^ve  bond  tn  the  like 
pmolty,  with  like  sureties  and  coodltlons- 
as  hereinafter  required  et  admlnlstntws, 
and  shall  have  the  like  power  and  author- 
ity." l^iese  sectlcMis,  It  will  be  seen,  do 
not  preearlbe  the  grounds  upon  which  the 
authority  of  an  administrator  may  be  re- 
voked, nor  the  mode  in  which  the  revoca- 
tion may  be  accomplished.  The  twelfth 
chapter  of  the  act,  sections  ^79  to  5984,  (2 
Hitt  Gen.  Laws,)  does  that  Section  5979 
Is  as  follows;  *'\Vbenever  the  prol>ate  Judge 
has  reason  to  believe  from  bis  own  liiiowt 
1  edge,  or  from  credible  information,  that  any 
■  executor  or  administrator  has  wasted,  em- 
'  bczzloil,  or  mismanaged,  or  Is  about  to  waste 
or  embezzle  tlie  pn^erty  of  the  estate  com- 
,  mitted  to  his  charge,  or  has  committed,  or 
Is  at>out  to  commit,  a  fraud  upon  the  estate, 
]  or  has  been  iucompetcnt  to  act,  or  has  per^ 
raanentiy  removed  from  the  state,  or  who 
has  wrongfully  neglected  the  estate,  or  has 
'  Icmg  neglected  to  perform  any  act  as  such  ex- 
I  ecutor,  or  administrator,  it  shall  be  his  duty, 
'  by  an  order  entered  upon  the  minutes  of  the 
;  court,  to  Bnai)end  the  powers  of  such  execu- 
tor, or  administrator,  until  the  matter  can 
be  Investigated."  The  sections  following 
provide  tor  the  appointment  of  a  special 
administrator  during  such  Buspcnslou,  If 
!  deemed  necessary,  and  require  the  siiapend- 
ed  administrator  to  be  cited  to  appear  and 
show  cause  why  his  letters  should  not  be 
rev(rfied.  When  considered  togetlier,  these 
provisions  do  not  seem  difficult  of  construc- 
tion. The  power  or  Jurisdiction-  of  the 
court  to  appoint  a  new  administrator  may 
he  exercisetl  upon  the  happening  of  the 
death.  Insanity,  or  conviction  of  an  infamous 
offense  of  Uie  fonner  administrator,  or  upon 
the  revocation  of  his  power  and  authority 
by  the  court  The  insanity  of  Mrs.  Blinn 
at  tbe  time  of  Bradford's  appointment  is 
not  questioned,  but  ouly  the  proceedings 
retiultlng  in  his  apiralntment  In  case  of 
the  death.  Insanity,  or  conviction  of  the 
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fwmer  admtnlstmtor,  sach  death,  insanity, 
or  coDTiction  must  be  Judicially  ascertained 
by  the  probate  court  before  a  new  appoint- 
ment can  be  made,  but  such  fact  may  prop- 
wly  be  ascOTtatned  by  the  court  in  a  pro- 
ceeding under  a  petition  for  the  appoint- 
ment of  a  new  administrator.  In  case  of 
the  death  of  the  former  admtulstrator  the 
fact  is  properly  ppesented  to  the  court  In  a 
petition  tor  the  appointment  of  a  new  ad- 
ministrator, and  upon  the  hearing  the  fact 
may  be  established  by  witnesses.  In  case 
of  the  convictioii  of  the  former  administra- 
tor of  an  Infamous  offense,  the  fact  may  be 
presented  in  the  same  manner,  and  proved 
upon  the  hearing  by  the  prodactlon  of  the 
record  of  his  convicUon.  No  citation  to  the 
convict  Is  necessary,  as  It  is  the  fiict  of  the 
conviction,  when  shown  to  the  court  by 
proper  allegation  and  evidence,  which  au- 
thorlaea  the  court  to  make  the  new  app<2int- 
ment  The  convict  Is  not  a  necessary  party 
to  the  proceeding.  He  has  had  his  ^  in 
conrtt  and  Is  couclnsively  bound  by  the  rec- 
ord. No  one  would  contmd  for  a  momeot 
that  It  Is  necessary  In  the  probate  proceed- 
ing for  the  appointment  of  a  new  adminis- 
trator to  again  charge  him  with  the  offense, 
and  try  him  upon  that  charge  before  a  jury, 
and  have  a  vradlct  of  guilty  in  the  pnrtmte 
court.  Sos  in  the  case  of  Insanity,  not  only 
the  Insane  penon,  but  all  who  deal  with 
him,  are  bound  by  the  record  of  the  court 
of  competent  jurisdiction  adjudge  him  In- 
sane, nntess  they  can  show  that  after  the 
adjudication,  and  before  the  transaction  In 
question,  he  bad  bcMi  restored  to  sanity. 
No  such  restoration  Is  claimed  In  this  cose. 
H«ice  the  prop^  mode  of  presenting  the 
fact  <tf  Mrs.  BUnn's  Insanity  was  pmivued. 
It  was  property  alleged  In  a  petition  for 
the  app<totm«it  of  Mr.  Bradford  as  ad- 
ministrator, and  tlie  record  of  Uie  county 
court  adjudging  her  Insane  was  competent 
and  Bufflfdent  proof  of  the  fact,  and  that 
was  the  only  fact  to  be  ascertained  to  au- 
thwlse  the  court  to  proceed  to  the  appoin^ 
meet  6t  &  new  administrator.  Upon  the 
question  of  her  sanity,  Mra.  Bllnn  had  had 
her  day  in  court  She  was  bound  by  that 
adjudication.  If  she  had  not  been  ad- 
Judged  insane  prior  to  the  proceeding  for 
Mr.  Bradford's  appointment,  it  would  hare 
beea  necessary  to  have  brought  her  regular- 
ly before  the  court  as  a  party  to  the  pro- 
ceeding, since  she  must  have  been  presumed 
to  be  sane,  and  entitled  to  a  bearing  upon 
that  question. 

Appellant  contends,  however,  that  the 
statute  required  that  she  should  be  citi>d; 
that  the  word  "Incapable,"  used  In  secUong 
5794  and  5795,  and  the  word  'incompetent," 
used  in  section  5079,  are  synonymous;  that 
under  the  latter  section  the  person  "iucom- 
petent  to  act"  must  be  cited  to  show  cause 
before  his  authority  can  be  revolted.  The 
legislature  has  classified  death,  insanity,  and 
conviction  of  an  Infamous  offense  under  the 


designation  "incapable,"  and  other  matters 
affecting  the  Integrity  or  qualification  for 
the  discharge  of  the  duties  of  an  adminis- 
trator as  "Incompetency."  The  eml>ezzler, 
the  thief,  the  man  who  hesitateti  at  no  fraud- 
ulent scheme  to  despoil  an  estate,  or  who  Is 
so  careless  and  indifferent  as  to  hablttially 
and  grossly  neglect  his  duties,  may  have 
capacity  to  properly  discharge  all  the  duties 
of  TLO  administrator,  but  the  man  who  is 
dead  or  insane  or  clviliter  mortuus  Is  'in- 
capable." Whether  the  word  'incompetent" 
was  wisely  chosen  or  not,  the  context  leaves 
no  room  to  doubt  the  sense  in  which  it  was 
used,  and  that  It  was  used  to  designate  a 
different  class  from  those  cbamcterlzed  as 
'incapable."  Nor  is  this  view  inconsistent 
with  Schroeder  v.  Superior  Court,  70  Cal. 
344,  11  Pac.  Bep.  651,  cited  by  appellant 
There  It  was  held  that  the  provision  of  the 
Code  of  Civil  Procedure,  that  hy  the  mar- 
riage of  an  administratrix,  "her  authority  la 
exUnguIshed,'*  Is  the  equivalent  ot  "she 
censes  to  be  competent"  In  such  case  the 
mental  and  physical  capacity  of  the  admin- 
istratrix Is  not  affected  by  the  marriage^  but 
the  statute  extinguishes  her  authority.  It 
is  true  the  court  there  held  tiiat  she  "may 
be  proceeded  against  for  suspension  and  re- 
moval undw  section  1436,  Code  Civil  Proc., 
and  the  sections  Immediately  following;" 
but  the  dosing  smtence  of  the  opinion 
shows  that  the  proceeding  "for  suspension 
and  removal"  Is  referred  to  as  a  conveniMit 
and  orda-ly  one  for  ascertaining  the  fact  of 
the  marriage  where  doubt  existed.  If  we 
deariy  distinguish  between  the  direct  legal 
effect  of  the  death,  Insanity,  marriage,  or 
convlctl<m  of  crime  upon  the  authority  ot 
the  administrator,  and  the  finding  of  these 
facts  as  necessary  to  the  exercise  of  the 
Jurisdiction  of  tiie  court  to  appoint  a  suc- 
cessor, all  dlfflcnlty  la  removed.  Appellant 
also  cites  Estate  of  Moore,  6S  Gal.  281,  0 
Pac.  Hep.  104.  In  that  case,  Thomas 
Moore,  the  administrator,  was  adjudged  in- 
sane Toy  a  competrant  court,  and  sent  to  an 
a^lnm.  About  a  'year  later  he  was  dis- 
charged from  the  asylum,  and  under  a  direct 
proceeding  under  section  1700,  Code  Civil 
Proc.,  he*was  found  and  adjudged  to  be  of 
sound  mind.  Afterwards,  the  widow  of  In- 
testate filed  her  petition  In  the  probate 
court,  alleging,  among  other  thlnf^  that 
Thomas  W.  Moore  had  beea  adjudged  in- 
sane, and  since  that  time  no  order  hod  been 
made,  appt^ntlng  any  one  as  administra- 
tor, and  asking  that  she  be  appointed.  It 
was  held  that  an  raitire  or  absolute  vacancy 
was  not  created  when  respondent  Thomas 
W.  Moore,  was  sent  to  the  asylum;  that  he 
became  Incapable  of  executing  the  trust  for 
the  time  being,  and  If.  during  that  time, 
she  had  applied  for  letters,  they  would 
doubtless  have  been  granted,  but  having 
been  restored  to  sanity,  and  recognized  by 
the  court  and  others  as  sucli  administrator, 
the  application  came  too  late.    It  Is  not 
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ncceflRar7  to  determine.  In  the  case  at  bar, 
whether  Insanity  creates  an  absolute  va- 
cancy, or.  If  It  does,  whether  It  occurs  prior 
to  the  judicial  ascertainment  of  the  fact  by 
the  probate  court,  for  It  Is  not  questioned 
here  that  Mrs.  Blinn  was  Insane  at  the 
time  Mr.  Bradforil  was  appelated,  while 
the  Case  of  Moore  expresses  the  opinion 
that,  If  Mrs.  Moore's  application  had  been 
made  while  the  Insanity  of  the  former  ad- 
ministrator continued,  lettera  would  have 
been  grunted  to  her.  There  Is  thn-efM^ 
no  conflict  between  that  case  and  the  opin- 
ions we.  have  npressed  in  thlb.  The  pro- 
bate court,  having  found  tiiat  Mrs.  Blinn 
was  Insane^  and  had  been  so  adjudged  by 
the  county  court,  had  Jurisdiction  to  ap- 
point Mr.  Bradford,  and  no  citation  to  Mrs. 
Blinn  was  necessary.  She  was  entitled,  as 
heir,  to  notice  of  the  hearing,  but  that  was 
given  by  posting  the  usual  notic&  con- 
clusion we  have  reached  mokes  It  unneces- 
saiT  to  cmifdder  the  ^ect  of  hw  sobse- 
qoent  acqnlescoice  in  the  appointment  and 
proceedings  of  Mr.  Bradford  as  administrap 
tor,  and  also  rendws  immaterial  the  ques- 
tion wfaetiia  Hr.  Patterson  in  fiict  qualified 
as  her  guardian.  The  Judgment  or  order 
confirming  said  sale  to  app^nt,  from 
which  this  appeal  is  taken,  should  be  af* 
firmed. 

We  concur:   SBARL8,  O.;  BELOHBB.  a 

PER  OURIAM.  For  the  reasons  given 
In  the  forcing  opinion,  the  Judgment  or 
order  confirming  said  sale  to  appellant  is 
herel^  affirmed. 


<9»  Cal.  S86) 

PEOPLE  T.  BEEVERS.    (No.  20^5.) 
(Supreme  Court  of  California.  Aug.  15,  18&3.) 
BiGiuT — Vai.[ditt  or  Harbiaob. 

1.  Undw  CItII  Code,  I  82,  declaring  that 
the  marriage  of  one  below  the  age  of  consent 
can  only  be  annulled  hy  that  party,  and  that, 
if  he  or  she  freely  cohabit  with  the  other  after 
attaining  the  age  of  consent,  the  marriage  is 
valid,  one  who  has  married  a  girl  below  the 
age  of  consent  cannot,  after  remarrymg,  {dead 
that  fact  to  the  charge  of  bigamy.  . 

2.  A  marriage  by  consent,  foUowcd  by  a 
mutual  assumption  of  marital  rights,  dnties,  or 
obllgatious."  as  described  la  Ciril  Code,  S  55, 
is  as  sufficient  a  basis  for  a  prosecution  for 
bigamy  as  one  by  consent,  "followed  by  a  m4- 
emnization." 

3.  In  a  pwwecatlon  for  bigamy,  on  a  de- 
fense that  the  6r8t  marriage  was  illecal.  the 
Judgment  roll  of  a  suit  for  divorce  b;  the  first 
wife  against  the  accused,  granted  by  the  court, 
and  pending  on  appeal  In  the  supreme  court,  is 
inrompetent  evidence,  and,  if  admitted,  preju- 
dicial. 

Department  1.  Appeol  ftrom  superior 
court,  Fresno  county;  S.  A  Hcliues,  Judg& 

Prosecution  of  John  A  Beevers  for 
Mgamy.  Verdict  of  guUtTf  and  Judgment 
thereon.  New  trial  denied.  Defendant  ai>- 
peal&  Reversed,  and  remanded  for  new 
trlaL 


Frank  H.  Short,  for  appellant  Atty.  Gen. 
Hart,  William  H.  Layson,  First  Dep.  Atty. 
Gen.,  W.  D.  Tuppef,  and  H.  IL  Welsh,  for 
the  People; 

GAROUTTE,  J.  Appellant,  Beevers,  was 
convicted  of  bigamy,  and  now  prosecutes  an 
appeal  to  this  court  from  the  Judgmrat  and 
order  denying  his  motitm  for  a  uew  triaL 
It  is  insisted  that  the  evidence  Is  lnsafi9cl«it 
to  Justify  the  verdict.  Beevers.  being  of 
the  age  of  20  years,  and  Lou  Jacobs,  being 
of  the  age  of  14  years,  desirous  of  many- 
ing,  rioped  from  HolUster,  San  Benito  coun- 
ty, and  went  to  the  town  of  Honterer  for 
the  purpose  of  being  married  upon  the  Id^ 
seas,  this  course  being  adopted  with  a  view 
to  escape  the  difficulties  to  marriage  pre- 
sented 1^  the  glri's  tender  yean.  Upon 
th(4r  arrival  at  M<mter^,  the  sea  was  bois- 
terous, no  boat  could  be  procured,  and  the 
plan  was  aband<med.  It  was  ■  th««npcn 
orally  agreed  between  them  that  th^ 
should  live  together  as  husband  and  ^e, 
and  that,  up<Hi  their  return  to  the  home  ot 
their  parents,  both  should  state  the  tact  to 
be  that  the^  woe  married  tqHin  the  sea. 
Thereafter  they  returned  to  Hidllster,  snd 
to  all  their  friends  dedared  the  fact  in  ao- 
cordunco  with  thotr  previona  agreement,  and 
further  stated  that  the  certificate  of  mar-  t 
tinge  had  been  hMt  These  vtatemmts  were 
repeated  upon  all  occasions  for  many 
months,  and  it  was  otJ^  a  short  time  pri<tf 
to  the  inception  of  this  proeecnUott  that  the 
true  facta  were  disclosed  to  the  pntdi& 
Immediate  upon  their  return  to  HolUster 
they  lived  together  as  taosbnnd  and  wlfe^ 
repi*escnted  themselves  as  such  at  all  times, 
were  known  to  the  neighborhood  as  mai^ 
ried  people,  and  conducted  therasdves  as 
married  people  usimlly  do.  Their  aifalrs 
were  conducted  upon  these  lines  for  neariy 
fcur  years,  dmlng  which  time  a  child  was 
bom  to  than,  but,  dilTerences  having  arisen, 
a  scpamtlon  ensued,  and  subsequently  Beer- 
era  married  one  Clara  Bates,  and  his  prose- 
cution and  conviction  upon  a  charge  of  big- 
amy were  the  result 

It  Is  daimed  that  Ihe  fbregolng  evidoioft 
is  insufficient  to  prove  such  a  marriage  be- 
tween these  parties  as  to  form  the  basis  for 
a  charge  of  bigamy,  and,  as  one  ot  the 
grounds  for  such  claim,  it  Is  insisted  that 
the  girl  was  but  14  years  of  age  at  the 
time  the  agreement  of  marriage  was  entered 
into,  and,  consequently,  was  incapable  of 
giving  consent  thereto,  the  statute  fixing  the 
capacity  of  fonales  for  couifwt  at  the  age 
of  15  years.  Appelhint*s  contention  cannot 
be  sustained.  Section  82  of  the  CSvU  Code 
declares  that  the  marriage  can  only  be  an- 
nulled by  the  party  who  did  not  possess  the 
capacity  to  consent;  and  ^pressly  recognizes 
the  validity  of  the  marria^  it  after  attain- 
ing the  age  ot  consent  such  party  freely 
cohabits  with  the  other  as  husband  or  wife. 
In  Shufher  t.  State,  20  Ohio^  1,  it  Is  held 
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that  manlage  by  a  person  under  the  age 
«f  cMuent,  if  foUowed  by  coluibttati<»i  after 
anrlTing  at  the  proper  age,  is  si^adeiit  to 
support  a  prosecution  for  bigamy.  In  oUier 
states  It  Is  h^  that  such  marriage,  unless 
BUbeequently  dlsatDrmed  by  potdtive  action, 
Is  sufficient  to  supiwrt  the  charge.  Walls 
T.  State,  82  Ark.  MIS;  Beggs  v.  State.  65 
Aht.  108;  OoQley  v.  State,  Id.  3G2.  In  the 
presrat  case  these  parties  lived  tosether  as 
husband  and  vMe  almost  throe  yean  after 
the  ghrl  arilted  at  the  age  ot  consent,  and 
a  full  ratification  of  their  prior  acts  and 
agreemmt  was  Uie  result  We  have  heea 
cited  to  no  law,  and  know  i)t  none,  that 
would  mtitle  a  guilty  husband  to  escape  a 
charge  of  bigamy  upon  sndi  a  pretnct. 

It  is  Insisted  that  a  marriage  sufficient  up- 
on whkdi  to  base  a  diarge  of  liigamy  must 
be  a  regular,  solemnized,  and  authenticated 
marriage,  as  provided  by  the  statute,  Init 
with  this  contention  we  cannot  agree.  Sec^ 
tlon  281  of  the  Penal  Code  declares  that 
"every  person,  having  a  husband  or  wife 
living,  who  mantes  any  other  persrai, 
*  *  •  la  guilty  ot  Mgamy."  In  this  case 
the  second  marriage  Is  conceded,  and  de- 
faidaat's  guilt  is  depmdent  upon  the  fact 
as  to  whether  or  not  Lou  Jacobs  was  his 
wife  at  the  time  he  contracted  the  second 
marriage.  Section  65  the  Cftvll  Code  de- 
clares: "Marriage  is  a  p^sonal  relation, 
arising  out  of  a  civil  coutract.  to  which  the 
consent  of  parties  capable  of  making  U  Is 
necessary.  Consent  alone  will  not  constitute 
marriage;  It  must  be  followed  by  a  solem- 
nization, or  by  a  mutual  assumption  of  mari- 
tal ri^ts.  duties,  or  obllgatioas."  It  will 
tiins  be  seen  that  consent  to  marry,  followed 
by  a  solenmlzatian,  or  by  a  mutual  as8ami>- 
tion  of  marital  rights,  duties,  or  obllgatlMis, 
constitutes  marriage^  l^e  meaning  of  the 
pbrase  "mutual  assumption  of  marital 
rights,  duties,  or  obligations"  was  exiiaust- 
tvtiy  discussed  In  the  case  of  Sharon  v. 
Sharon,  79  Cal.  633,  22  Pac.  Kep.  26,  131. 
It  was  again  under  ctmidderatloD  In  Ellbum 
V.  KUbum.  89  Cal.  46.  26  Paa  Rep.  636;  and 
its  l^al  signification  Is  there  dearly  and 
succinctly  declared.  In  the  present  case 
there  was  no  soienmizatioD,  but  there  was 
consent,  followed  by  a  mutual  assumption 
«f  marital  rights,  duties,  and  obligations; 
and,  under  our  statute,  those  elements  c<m- 
jotned  result  in  a  marriage  as  Unding  in 
morals  and  in  law  aa  thout^h  It  was  solem- 
nized by  priest  or  judge.  In  the  one  case  we 
have  consent,  followed  by  solemnization;  In 
the  other,  consent,  followed  by  the  mutual 
assumption  of  marital  rights,  duties,  or  ob- 
ligations. The  crime  of  bigamy  Is  commit- 
ted when  a  person  marries  who  lias  another 
husband  or  wife  living  at  the  time.  The 
mere  form  of  the  first  marriage  is  entirely 
Immaterial.  The  vital  inquiry  is,  is  such  a 
person  a  husband  or  wife?  The  solution  of 
tliat  quesHoD  being  In  the  affirmative,  one 
^«nait  of  the  crime  is  proven,  and  the  in- 


quiry passes  to  the  second  marriage.  The 
policy  of  the  law  recognlzmg  and  anthorlz. 
ing  this  t<»in  ot  marriage  Is  not  for  the 
court  to  support  or  condann.  It  Is. known 
to  all  that  It  is  becombig  a  common  prac- 
tice with  the  people,  entir^y  too  common; 
but.  if  Ugamy,  adultery,  and  kindred  crimes 
cannot  be  founded  upon  such  marriage^  in* 
ducemosts  are  offravd  to  the  lawless  whldi 
cannot  f&ll  to  be  seized  upon,  and  which  will 
undoubtedly  end  in  most  pernicious  results. 
Then  Is  no  authority,  to  our  knowledge^ 
opposed  to  the  foregt^ng  views  upon  this 
question.  The  differences  among  the  courts 
have  arisen  alone  as  to  the  amount  and 
diaracter  at  evidence  necessary  to  prove  the 
marriageu  It  is  conceded  eveiywhere  that 
an  actual  marriage  must  be  proven  to  sup* 
port  the  durge  at  bigamy,  a  great  number 
of  the  cases  holding  that  cohabltaUui  and 
repute,  standing  alone,  are  not  sufficient  to 
prove  the  marriage.  This  was  the  common 
hi^,  and  was  based  upon  the  principle  tliat 
the  presun^tlon  of  innocence  of  crime  ova<- 
came  the  presumption  of  marriage  follow- 
ing cohaUtatlon  and  repute.  Many  cases 
hold  that  the  admlsatcHis  of  marriage  by  a 
def«idant,  coupled  with  cohabitation  and 
repute,  are  sufficient  to  suscahi  a  finoing  of 
actual  marriage.  State  v.  Hughes,  36  Kan. 
626,  12  Pac.  Rep.  28;  State  v.  Britton,  4 
McCord,  256;  Oneale  v.  Com.,  17  Orat  683; 
Williams  V.  State,  44  Ahu  24;  Scoggins  v. 
State,  32  Ark.  200;  State  v.  Gonce,  79  Mo. 
600.  Section  1106  of  the  Penal  Code,  which 
prescribe  the  character  of  evidence  that 
may  be  Introduced  up<m  the  charge  of  big- 
amy to  prove  marriage.  Is  directly  In  line 
with  the  prindples  declared  in  the  forego- 
ing cases,  although  It  is  not  neceesary  to  in- 
voke the  provisions  of  that  section  Id  the 
present  case,  for  here  the  facts  dlsdose  an 
actual  mantage  in  accordance  with  secticm 
66  of  our  statute.  The  sufficiency  of  the 
evidence  In  this  case  to  support  a  conviction 
for  bigamy  as  to  the  first  marriage  Is  fully 
indorsed  In  Hayes  v.  People,  25  N.  Y.  390, 
and  State  v.  Blttlck,  103  Mo.  183,  15  a  W. 
Rep.  325.  In  Case  v.  Case,  17  Cal.  598,  fol- 
lowing the  law,  it  was  held  that  repute  and 
cohabitation  were  not  sufficient  to  prove 
marriage,  the  defendant  in  that  case  being 
charged  with  adultery.  No  statute  author- 
izing marriage  in  the  manner  prescribed  by 
section  55  of  the  Code  was  upon  the  books 
when  the  question  was  decided  by  the  court 
In  that  case.  Neither  do  the  exlgmcles  of 
this  case  require  us  to  enter  Into  a  discus- 
don  as  to  the  trae  result  to  be  deduced  by 
reason  of  the  presumpdon  of  innocence  com- 
ing In  conflict  with  the  presumption  of  mar- 
riage, arising  from  general  repute  and  co- 
habitation, viewed  in  the  light  of  secdon  65 
of  the  statute;  but  it  may  be  stated  that 
If  the  principle  of  estoppel  is  ever  recognized 
In  criminal  law,  the  application  of  It  to  a 
defendant  under  such  drcum^ttances,  In  the 
interests  of  the  wnmged  spouse,  the  un- 
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forttinate  offspring,  and  good  morals,  would 
prove  a  most  wholesome  rule. 

The  court  committed  error  In  admitting 
In  evidence  the  judRmont  roll  la  the  dvll 
action  ot  Lou  Beevers  vs.  John  A.  Beevers. 
The  action  was  brought  against  defendant 
for  divorce,  and  a  deCtuilt  was  taken.  At 
the  time  the  Judgm^t  roll  was  offered  In 
evidence  tbe  case  was  upon  appeul  to  this 
court,  and  It  folh>ws  necessai-ily  that  the 
fliuUugB  of  fact  and  ofber  re<dtal8  therein 
contained  were  Inadintatdble  as  evidence  up- 
(m  any  question  Involved  In  thla  proBecu* 
tloo.  Woodbury  v.  Bowman,  13  Gal.  635; 
Murray  v.  Green.  64  Gal.  SOS,  28  Pac  Bep. 
lis.  The  adjudication  of  the  superior  court 
that  tliese  parties  were  husband  and  wife, 
and  a  decree  being  entored  dissolving  the 
bonds  of  matrimony,  were  mattMS  which 
prolmbly  had  great  weight  with  the  Jury. 
The  question  as  to  the  marriage  was  the 
contested  issue^  and  this  evidence  pointed 
directly  to  that  ^ment  of  the  f»se.  Com- 
ing from  a  source  so  grav^  it  must  luive 
prejudiced  defmdant's  rights.  Let  the  Judg- 
ment and  mder  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  HARRISON,  J.;  PATEB- 
SON,  J. 

(4  cal.  Vamfi.  gi) 

PEOPLE  V.  FAGAN.    (No.  20,938.) 
(Supreme  Court  of  California.   Aug.  15,  1893.)- 

Crihiku.  Law— Conduct  of  Tbial— \(ibw  bt 

Juiiy. 

Od  a  prosecntlon  tor  the  larceny  of  cat- 
t1&  it  is  error  for  the  court,  jury,  counsel,  and 
omcera  of  the  court  to  go  to  a  ncizhboriaff  cor- 
ral to  examine  the  brands  on  certain  cattle, 
when  such  examination  is  not  conducted  as  a 
part  of  the  regular  trial,— nei  Lher  the  cattle  nor 
the  brands  being  offered  in  evidence,  nor  de- 
fendant jriven  an  opportunity  to  objMt,— since 
Pen.  Code,  S  1119,  aothorizing  the  court  to  or- 
der the  jury  to  be  conducted  to  the  place  in 
which  the  offense  was  committed,  or  oth»  ma- 
terial fact  occnired,  does  not  apply  to  snch 
ease. 

Commissioners'  decision.  Department  2- 
Ajipcal  from  superior  court,  Staiiishms  coun- 
ty; William  O.  Minor,  Judge. 

Frost  Fagan  was  craivlcted  of  the  larceny 
of  oattley  and  appeals.  Reversed. 

James  H.  Budd,  L.  J.  Maddux,  and  Robt 
Farrell,  for  appellant  Atty.  Gen.  Hart  and 
L.  W.  Fulkerth,  Dist  Atty.,  (T.  A.  Coldwoll, 
ot  counsel,)  for  the  People. 

TEMPLE,  C.  The  defendant  was  Indicted 
Jointly  with  his  father,  whose  appeal  was 
recently  disposed  of  here,  (People  v,  FaRan, 
33  Pac.  Rep.  60.)  and  William  Duoker.  They 
had  separate  trials,  and  the  cases,  as  pre- 
sented in  the  record,  ditfer  widely.  By  this 
record  It  app^irs  that  one  F.  Weyer  had 
about  200  head  of  cattle  on  the  Booth  ranch, 
in  the  county  of  Stanislaus,  22  milee  west  of 
Modesto.  On  the  2d  day  of  October,  1891, 
21  head  were  miaslpg.  Nothing  was  known 


as  to  the  mode  or  cause  of  the  dlsappeanmoe, 
but  on  the  8th  or  9th  of  the  same  month 
seven  animals  were  found  by  William  Grum- 
met t  on  the  Howard  ranch.  Grummett  bad 
charge  of  Howard's  sUxdt,  and  had  some 
belonging  to  hlms^.  At  the  suggeatlou  of 
Howard,  he  put  the  strays  In  with  his  own. 
On  the  13th  four  more  anlmab  appeared, 
and  were  taken,  by  Grummett  Howard,  on 
the  10th  at  the  month,  having  heard  of  Wey- 
er's  loss,  notified  Purvis,  sheriff  of  the  coun- 
ty, of  the  presence  oC  the  cattle.  On  the  next 
day.  Purvis  and  MoGlnnis,  a  deputy  constsr 
Ue  who  was  looking  for  the  cattle^  and  had 
offered  a  reward  tor  th^  recovery  and  the 
apprebensioa  of  tlie  thief,  sun>oaLng  them  to 
Imve  been  stolen,  went  to  Howaxd's  rancfa, 
fud  examined  tbnn.  The  animals  had  been 
freshly  marked,  and  ttw  brands  altered.  The 
marks  were  a  crop  oil  one.eor,  and  an  under- 
slope  ot  the  other.  Weyer's  brand  consisted 
of  a  mark  resemUlug  a  capital  L,  when 
turned  cme  way,  and,  inverted.  resemUed  the 
figure  7.  The  cattle  were  tiiua  branded.  It 
had  boCT  clianged  by  connecting  the  borir 
awtal  line  wll^  tlie  perpendicular  Eoaik  at 
edch  end,  making  It  a  sqiiare.  Thus  alt<»«d. 
both  marks  and  brpnd  bore  a  dose  resm- 
blance  to  the  marics  and  brand  used  bgr 
the  d^Midant  The  ahertfl  tali  Gnunmett 
to  keep  the  cattle  until  some  one  called  for 
them,  and  then  Immediately  notify  him. 
These  cattle  were  subsequently  lOeatified  as 
a  portion  oi  the  21  head  whldi  had  been  lost 
by  Weyer.  Defendant  lived  with  his  parents 
at  Modesto.  His  fath»  had  recently  taken 
up  some  landin  the  coast  rai^  about  nine 
mtles  from  Howard's,  Intending;  as  he  said, 
to  homestead  It  His  fiUher  had  a  small 
caMn  there,  and  had  gtme  there  about  the 
1st  of  October.  Defendant's  witnesses  tea* 
tllU-d  to  facts  whldi.  It  true,  proved  that 
def«idant  was  at  home  on  the  night  of  the 
2d  of  October,  and  also  on  the  3d  and  4th  of 
that  montli.  Defendant  had  cattle  of  his 
own,  and,  accM^g  to  his  testimony,  on  the 
14th  of  October  drove  some  15  head  into  the 
ocriist  range  uear  his  father's  cnblu,  and  re- 
nuUned  there  at  his  father's  place  until  bis 
arrest,  on  the  20th.  On  the  18th,  Grummett 
visited  the  Fagan  cabin,  and  told  defendant 
about  the  11  head  which  were  at  Howard's, 
dtecriblng  their  marks  and  bnmds,  when, 
according  to  Orummett's  testimony,  defend- 
ant said  they  were  some  cattle  he  had  re- 
cently purchased  and  re-marited.  and  said 
he  woiM  take  them  away.  Defendant  on 
the  stand,  denied  having  Bold  that  be  had 
recently  bought  or  marked  any  cattle,  and 
saiti  he  knew  nothing  of  the  cattle  lost  by 
Weyer.  He  had  nether  taken  nor  marked 
any  of  them.  He  said,  however,  he  had  kwt 
some  of  his  oatUe,  and  was  looking  for  them. 
He  testified  that  10  head  of  hla  were  never 
fotmd.  The  11  head  were  taken  from  How- 
ard's place  on  the  lOth  of  October,  about 
noon,  Willie  Grummett  was  at  dinner.  Diu^ 
ing  the  afternoon,  Qrommett  missed  them. 
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and  fotrnd  that  a  gate  wbldi  bad  been  locked 
had  been  lifted  from  its  hinges;  that  there 
wt-re  cattle  tracks  through  the  g-dte,  and  also 
those  of  a  horse.  He  telegraphed  to  Purvis, 
who  came  over  that  evening,  brlngSug  Mo- 
Oinnis  with  him.  They*  with  Orummett, 
foUowred  the  tracks  to  a  canyon  leading  into 
the  coast  range,  called  "Ingram  Can^'on." 
Three  ravines,  not  far  apart,  lead  into  the 
mountains.  Waafalngtmi  canyon  la  the  more 
northerly,  then  Curran  canyon,  and  thm  In- 
gram. HI{^  ridges  divide  than  from  eadi 
other.  They  terminate  near  together  at  a 
mountain  onlled  "090,"  near  which  Grum- 
mett  and  bis  l»rother  had  a  place.  About 

4  o'clock  In  the  moniing  of  the  20th  they 
rwiohed  the  Fagan  cabin,  where  they  found 
the  11  bead  In  a  corral  within  a  few  feet  of 
the  cabin.  In  the  cabin  they  found  the  de- 
fendant and  Ills  fathw,  hi  bed,  while  William 
and  Ed.  Ducker  were  lying  by  the  cabin  <m 
the  outstdei.  When  asked  by  tbe  sheriff  if 
the  cattle  were  his,  defendant  replied  that 
they  were  not;  that  they  were  strays,  and  he 
did  not  know  how  they  got  into  the  corraL 
Charles  Fogan  said  that  he  and  Will  Ducker 
put  them  into  the  corral,  and  that  Frost 
knew  nothing  of  it  At  the  trial,  Ducdter  tes- 
tlfled  that  defendant  was  oocddng  supper 
when  thio  cattle  appeared  there,  not  driven 
1^  any  on^  and  muddled  tbeir  spring,  where- 
upon Charles  Fagon  and  he  put  them  Into 
the  oorral.  ITie  defendant  also  said  that  he 
had  about  30  head  of  oattle  in  the  raiige, 
and  some  of  tbe  posse  made  seardti,  and 
found  2  head  near  Mt.  Oso,  whicii  were 
marked  and  branded  in  the  same  mode  as 
the  11  head.    Afterwards,  November  21st, 

5  more  were  found  near  Mt.  Oso,  3Ma 
miles  from  the  Grummett  cabla  They  were 
marked  and  branded  similarly  to  the  11  head. 
They  were  taken  to  Modesto,  and  placed  In 
Mr.  Young's  oorral,  and  on  the  trial  were 
Identlded  as  Weyer's  cattle,  and  as  having 
been  missed  on  the  2d  of  October;  but  they 
were  not  part  of  the  11  head,  with  the  lar- 
oi-ny  of  which.  It  was  assumed  at  the  trial, 
defendant  was  chained. 

The  court  required  the  prosecution  to  say 
whether  they  prosecuted  the  defendant  for 
a  larceny  committed  by  the  taking  trom  the 
Howard  place  on  tbe  10th,  or  from  the 
Booth  ranch  on  the  2d.  The  district  attor- 
ney said  he  claimed  that  the  taking  was 
from  the  Booth  ranch  on  the  2d.  If,  there- 
fore, it  can  t>e  said  that  the  defendant  was 
found  in  possession  of  the  cattle  at  all.  It 
was  not  until  IS  days  aSter  the  taking;  and 
it  was  only  from  the  circumstances  recited 
that  it  could  be  inferred  that  even  then  do- 
fmdant  had  any  possession  or  oontrol  of 
them,  by  himself,  or  jointly  with  his  code- 
fendants.  And  the  evidence  was  conflicting 
as  to  the  existence  of  every  one  of  these  clr- 
cnmstances,  except  the  ftict  that  the  cattle 
were  found  tn  his  father's  comil  while  he 
and  three  others  were  at  the  cabin.  It  is 
Impossible  to  make  out  from  the  statement 


in  what  respect  the  deCmse  dalmed  that  the 
marks  and  tomds  upcai  tiie  cattle  alleged 
to  have  been  stolen  dllTered  from  the  defend- 
ant's mailcs  and  IwandB.  But  a  great  deal 
of  evidence  was  put  in  upon  tb.e  subject 
upon  botb  sldeB,  modi  wbldi  counted  In 
illustrations  upon  the  blackboard,  or  the  ex- 
amination of  a»ialble  (^ecta,  the  force  cfi 
which  we  cannot  appreciate.  To  enable  the 
jury  to  compare  these  maiiu  and  brands, 
there  whs  ffichlblted  to  them,  against  the  ob- 
JecttMia  of  the  d^ense,  a  hide  alleged  to 
have  been  token  from  an  animal  claimed  by 
the  deCeodant.  It  was  not  tbe  bide  of  on 
animal  alleged  to  have  been  stolen,  but  was 
exhibited  merdy  to  prove  what  the  defend- 
ant's matks  and  brands  were.  I  ttUnk  the 
evidence  insufficlmt  to  show  lliat  the  hide 
was  from  a  steer  belonging  to  the  defend- 
ant, or  that  It  had  not  been  tampered  with, 
but  I  pass  to  what  I  de«n  a  still  plainer 
error. 

After  examining  the  earmarks  upon  the 
hide,  the  court,  with  the  jury,  derk,  ^eriCf, 
and  counsel  went  to  Young's  corral  to  ex- 
amine the  three  head  which  had  been  found, 
Novembw  21st,  near  the  Grummett  place,  in 
the  coast  range,  of  course,  for  tbe  purpose, 
In  part,  of  comparing  the  marks  with  those 
upon  the  hide.  These  three  aidmals  tbe  de- 
fendant was  not  charged  in  tbe  information 
with  stealing,  nor  was  it  shown,  by  direct 
evidMice,  at  least,  that  he  had  ever  seen 
them,  or  that  he  kne*  anything  about  them. 
This  axrtlon  of  the  court  was  against  tbe  ob- 
jection of  the  defendant.  This  course  Is  not 
autliorized  by  section  1119  of  the  Peniil 
Code.  The  cattle  and  the  marks  were  not 
offered  In  evidence,  so  as  to  afford  the  de- 
fense an  opportunity  to  object,  nor  had  they 
the  opportunity  to  call  the  attention  of  the 
jury  to  variances  between  the  marks  and 
those  of  the  defendant  Upon  this  point, 
see  People  v.  Fltzpatrick,  80  Cal.  539.  22 
Pad  Rep.  215. 

When  the  defendant  was  on  the  stand,  the 
following  occurred:  "Question,  ^'hat  is 
there  about  this  hide?  Answer,  This  lilde? 
Q.  Yes,  sir.  A.  WoU,  I  don't  know  wheth- 
er It  Is  tbe  same  bullock  oc  not  Sam  Mil- 
ler sold  a  bnllock  that  belonged  to  me.  Mr. 
Pulkerth:  We  shall  object  to  that,  that  It 
is  Immaterial  what  there  is  about  that  hide. 
They  can  dispute  the  conversation,  if  they 
want  to.  The  Court:  TTiat  Is  your  hiae. 
Mr.  Ferral:  What  is  there  to  this  hide  that 
has  been  offered  in  evidence?  So  he  may 
have  the  right  to  explain  any  connection  he 
has  with  it  The  Court:  I  think  that  It 
is  too  general  a  question.  I  will  sustain  tho 
objection.  (The  defense  reserved  an  excep- 
tion.)" I  take  It  that  the  remark  of  the 
judge,  "That  Is  your  hide,"  was  merely  in- 
tended to  tell  the  witness  that  it  was  tntr 
hide  offered  in  evidence.  The  que8ti«m, 
with  the  explanation,  which  must  be  taken  as 
a  piirt  of  it  was  not  too  general  It  could 
hardly  be  made  more  specific  without  being 
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objectionable.  The  objection  made  and  sus- 
tained was  that  It  was  Immaterial,  as  tlie 
defendant  could  only  deny  the  oonTersatlon 
In  which  the  defendant  was  reported  to  have 
said  that  the  marks  on  the  animal  killed 
were  his.  The  defense,  having  talieD  an  ex- 
ception, pressed  the  matter  no  further. 
What  explanation  could  have  been  given, 
we  do  not  know;  but  many  possible  ones 
may  be  Imagined,  which  would  have  de- 
stroyed the  entire  value  of  the  evidence,  if 
believed  by  the  jury.  That  the  evidence 
was  most  material  Is  evident  The  id«itlty 
of  the  mar^s  and  brands  recently  made  on 
the  cattle  with  the  mari^s  and  brand  of  de- 
fendant was  the  most  Important  fact  testi- 
fied to  for  the  people,  and  the  eixhlUtion  of 
the  hide  and  the  marlts  and  brands  on  the 
cattle  in  Totmg*s  corral  was  the  most  force- 
ful evidence  of  the  fact  For  this  reason 
the  Judgment  and  order  must  be  reversed. 

Tbe  exertions  to  the  lnstnictl<ms  are 
mainly  the  same  as  those  made  in  the  re- 
cent case  of  People  v.  Fagan.  In  that  case 
the  court  deemed  it  unnecessary  to  condder 
and  detmnine  these  questions.  It  is  not 
more  necessary  to  do  so  In  this  case. 

We  ttmcor:  TANCUEF,  a;  SEARU3,G. 

PER  CURIAM.  For  the  ren-tons  given  In 
the  foregoing  opinion  the  Judgm»it  and  or- 
det  appealed  tcom  an  .reversed. 


(»  Cal.  ») 

8HXVELY  T.  8BMI-TROPI0  UiND  ft  WA- 
TER CO.   (No.  19,141.) 

(Snprmie  Court  of  California.   Aug.  16,  1893.) 

Sals  ot  L*in>— Rbscissiok  —  Rbcovert  of  Pat- 
MBitTS— Plradiko— ABSiomiBK'r  or  Claim. 

1.  When  a  coutrsct  for  the  sale  of  land  is 
resdnded  by  the  parties,  the  vendee  has  a  riglit 
to  recover  back  payments  made,  tboDgti-  tlie 
contract  provided  that  on  default  In  payment 
the  vendee  shall  forfeit  all  rights  and  pay- 
ments already  made. 

2.  A  complaint  In  an  action  aeainst  the 
vendor  to  recover  payments  made  alleged  that 
defendant  sold  the  land  to  other  parties,  who 
took  poBSessiou  and  made  lasting  Improvements 
thereon,  and  that  by  reason  of  sucn  sales  the 
defendant  had  rescinded  hia  contract  of  sale  to 
plaiutiil's  asaignor.  Held,  that  these  facts  did 
not  show  a  rescission  or  abandonment  of  the 
contract,  as  defendant  had  not  necessarily 
thereby  placed  it  ont  of  hia  power  to  comply 
with  toe  terms  of  the  contract. 

3.  The  failure  of  the  complaint  to  show  a 
rescission  of  the  contract  by  defendant  was 
cured  by  the  admission  of  the  answw  that  de- 
fendant bad  rescinded  it 

4.  An  assignment  to  plaintiff  by  the  ven- 
dee Of  all  Interest  in  mon«rs  paid  by  him  under 
the  contract  was  not  a  violation  of  the  provi- 
sion of  the  contract  prohlbitlpg  Its  assignment 

l>epartment  1.  Appeal  from  superior  court, 
lioe  Ang^ea  coimty;  Walter  Van  Dyke, 
Judge. 

Acdon  by  Henry  L.  Shlvely  against  the 
Seml-Tn^lc  land  ft  Water  Oompaiqr,  a  oor- 
poratton,  tac  money  had  and  rec^ved. 


Judgment  for  p^flfntfff.  Setoidant  a^^ieals. 

Aflinned. 

Willis.  Cole  ft  Craig  and  H.  A  Banday. 
for  appeUant  Henry  Bleecker  and  Oea  L 
Oochran,  for  respondent 

GAKOUTTE,  J.  On  the  lOtb  day  of  Oc- 
tober,  1S87,  Lewis  Shlvely  purchased,  a  tract 
of  land  from  the  defendant  under  a  written 
contract  ft>r  tbe  sum  of  $4,004.  $1,334.66 
was  paid  in  casta;  the  balance  was  to  be 
paid  in  three  InBtallmonts.  the  last  payment 
being  due  on  the  10th  ot  Octdber.  1880.  and 
the  deferred  payments,  if  not  paid  when  dve^ 
were  to  bear  IntMcst  at  the  rate  of  12  per 
cent  per  annum  untU  paid.  The  first  pay- 
ment was  the  only  one  made  SOiiv^, 
and  nothing  furOier  was  done  by  either  party 
to  the  contract  until  the  defendant  on  the 
8th  day  of  April,  1880,  and  after  all  the 
payments  had  been  due^  wrote  a.  lettw  to 
Shively,  noticing  him  to  pay  up,  or  re- 
turn the  contract,  or  the  defendant  would 
foreclose.  Subsequently,  the  balance  of  the 
money  not  being  paid,  defendant  sold  the 
land  to  other  parties.  Prior  to  the  brlngtng 
of  this  suit  said  Lewis  Shively  assigned  to 
the  plalntlfr  all  his  right,  tide,  and  Interest 
In  the  claim  and  contract  in  question,  and  to 
all  sums  of  money  paid  1^  him  under  said 
contract  This  action  was  commenced  tai 
October,  1891,  and  is  in  the  nature  of  an  ac- 
tion for  money  had  and  received,  to  recover 
back  the  first  payment  made  by  Lewis  Shive- 
ly under  the  contract  Judgment  went  fbr 
plaintiff,  and  this  ^peal  to  taken  from  the 
Judgment  and  order  doiylng  the  motion  fbr 
a  new  trial. 

Ite«pondent  rests  his  case  upon  the  claim 
that  appellant  having  sold  the  land  to  other 
parties,  thereby  rescinded  the  contract,  and 
rendered  itself  liable  for  a  return  of  the 
money  already  paid.  Appelant  insJsts  that 
Shlvely's  failure  to  pay  the  deferred  pay- 
ments when  di»  or  when  demanded  was 
such  a  default  upon  his  part  as  to  relieve 
appellant  of  any  further  obligation  towards 
him.  Appellant  states  In  bis  answer  that 
by  reason  of  respondent's  default  as  to  the 
nonpayment  of  the  InsbUlments  due  it 
treated  the  contract  of  sale  as  resdndod,  and 
thereupon  sold  the  land  to  other  parties. 
While  In  a  subsequent  portion  of  the  an- 
swer lliere  Is  a  denial  of  the  allpgation  that 
defendant  rescinded  the  contract  by  reaaon 
of  such  sale,  yet  the  pleading,  taken  In  con- 
nection with  the  tmlance  of  the  re'-ord,  indi- 
cates that  a  rescission  by  def«idant  was 
fully  admitted.  This  la  conclusively  ehtywn 
by  an  answer  to  an  Interrogatory  of  the 
court,  wherein  counsel  for  appellant  said: 
"We  treated  the  contract  as  rescinded,  and 
after  about  a  year  and  a  hair  sold  the  laud 
to  other  parties.  That  Is  alleged  and  ad- 
mitted in  the  pleadings."  The  general  prin- 
ciple Invtrfved  In  this  case,  as  disdosed  by 
Itie  pleadings  and  facts  sfcated,  has  been 
directly  passed  upon  by  this  court  In  a  num- 
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ber  of  recent  dedslons,  and  the  law  upon 
the  question  oiiist  be  deemed  setUed  beyond 
dispute.  These  cases  hold  that,  when  a  con- 
tract of  sale  and  purchase  of  land  la  aban- 
doned or  rescinded  by  the  parties,  the  y&i- 
dee,  though  In  default,  may  recover  back 
InstaUments  paid  of  the  purchase  mon^, 
less  the  actual  damage  to  the  vendor  oc- 
casioned by  his  breadi  of  contract  deary 
T.  Folger,  84  Gal.  316,  24  Pac.  Rep.  280; 
l>rew  T.  Pedlar,  87  OaL  443.  25  Pac.  Bep. 
749;  Phelps  T.  Bromi,  95  OaL  672,  SO  Pac. 
Uep.  774;  Bradford  t.  AiAhurat.  96  CaL 
102.  30  Pac.  Bep.  110&  The  contracts  of 
sole  forming  the  baite  of  litigation  In  the 
foregoing  cases  contained  a  forfeiture  clause 
quite  similar  to  the  one  here  under  consid- 
eration, and  that  provision  has  never  been 
upheld.  The  aHdgnment  to  plaintiff  of  the 
cause  of  action  erldoiced  by  this  litigation 
was  no  Tlolatifni  of  tboae  provisions  of  the 
contract  prtAlbltlng  Its  assignment.  This  la 
not  an  action  arising  under  the  contract, 
bat  an  action  for  money  had  and  received. 
Bee  Joyce  v.  Shafer,  (Cat;  decision  filed 
February  17,  1803,)  82  Pac  Rep.  82a 

It  is  budsted  that  fhercawral  demurrer  to 
tb»  complaint  should  have  Deen  sustained. 
The  complaint  alleged  tiut  Itie  defendant 
Bfdd  the  land  to  oOier  parties,  who  took 
pMsesdon  as  owners  lliereof ,  and  made 
large  and  lasting  ImprovMnenta  thereon,  and 
that  by  reason  of  such  sales  the  defradant. 
had  rescinded  said  agreement.  These  facts 
are  all  that  Is  alleged  as  to  the  rescission  by 
defoidant,  and  we  think  them  wholly  insuffi- 
cient to  support  a  cause  of  action  based 
upon  reaciasion.  Rescission  or  abandonment 
of  the  contract  by  d^endant  gives  plaintiff 
his  cause  of  action,  but  a  transfer  of  the 
land  to  third  parties  of  itself  does  not  con- 
stitute such  abandtmment  or  rescission.  It 
does  not  necessarily  follow  from  sach.  trans- 
fer tliQt  defendant  has  placed  it  out  of  tils 
power  to  comply  with  the  terms  of  the  con- 
tract SvLdx  transfer  creates  no  breach  of 
the  contract  Non  constat  but  plaintiff's 
rights  were  expressly  reserved  by  Its  terma 
Defendant  as  yet  has  not  defaulted,  and 
might  not  suffer  default  when  the  balance  of 
the  purtdiase  price  was  tendered,  and  a  deed 
demanded;  and  the  plaintiff  Is  not  entitled 
to  recover  the  money  paid  tmtll  he  shows 
the  default  of  the  defendant  This  question 
was  directly  presented  In  Joyce  v.  Shafer, 
supra,  and  it  was  there  held  that  a  con- 
veyance by  the  vendor  was  not  a  breaiHi  of 
the  contract,  and  a  demurrer  was  sustained 
to  the  complaint  for  that  reason.  We  are 
entirely  satisfied  witb  the  prin<^ple  laid  down 
In  that  case.  If  this  question  were  to  be 
tested  by  the  sufficiency  of  the  complaint 
alone,  a  reversal  of  the  cause  would  be  the 
result;  but  defendant's  answer,  as  already 
shown,  sets  out  the  failure  of  plaintiff  to 
pay  the  amounts  due,  and  states  that  for 
that  reason  It  treated  the  ctmtract  as  re- 
scinded, and  sold  the  land  to  other  parties. 
T.33P.no.l6— 54 


Such  allegation  supplies  all  that  the  com- 
plaint <HUlts,  and  gives  plaintiff  a  good 
cause  ot  actlw.  WbL&x  defendant  treated 
tiie  contract  as  rescinded,  and  sold  the  land 
to  oHier  parties,  It  became  liable  for  the 
amount  of  money  reodlved  from  plaintiff, 
less  the  actual  damage  suffered  by  reason  of 
plaintiff's  bieadi  of  tbe  contract  Tbat  a 
defective  complaint  may  be  cored  by  admis- 
skms  of  the  answer  Is  well  settled.  Mr. 
Pomen^,  in  fala  woiic  upon  Remedies  & 
Remedial  Bights,  (section  679.)  says:  "When 
the  plaintiff  has  failed  to  state  material 
fitcto,  so  that  no  cause  of  action  Is  set  forth, 
but  these  very  facts  are  supplied  by  the 
averments  at  the  answer,  tlie  Mnlsatoi  Is 
Immaterial,  and  the  detect  is  cored." 

We  find  no  other  matters  demanding  our 
attention.  For  the  fore^^ng  reasons  let  the 
jiulgment  and  order  be  afllnned. 

We  otmcur:  HARRISON,  J.;  PATBB- 
SON,  J. 

(4  Cftl.  Unren  mm 
BBITBR  V.  ROTHSCHILD.   (No.  15,045.) 
(Supreme  Oourt  of  California.  Aug.  16,  1893.) 

AOnOK  AOAIKBT  EXBOCTOK— MONBV  PAIO  M  TSB- 
TATOB  AS  SnOCSITT — EvtDBNCB. 

1.  Plaintiff  leased  property  of  R.,  and  gave 
him  $500  as  security  for  the  lease,  he  agreeing 
to  pay  it  back  oa  the  expiration  of  the  lease. 
R.  died  before  the  expiration  of  the  lease,  and 
H.,  who  was  amxHnted  his  execatrix.  Sled  an 
inventory,  which  recited:  "Moneys  belonging 
to  said  deceased  which  has  come  to  the  hands 
of  the  executrix  •  •  •  $500,  held  as  se- 
curity for  lease  from"  plaintiff.  H.  died  after 
the  termination  of  the  lease.  Hdd,  that  It  was 
not  necessary  to  present  a  claim  for  the  f500 
against  the  estate  of  R..  but  that  an  action 
might  be  maintained  therefor  against  the  e»> 
tate  of  H. 

2.  In  view  of  the  sworn  statement  of  H., 
the  finding  of  the  coupt,that  she  had  in  her  pos- 
session the  money  deposited  by  plaiatiff  is  sup- 
ported by  the  evidence,  though  her  executor 
testified  that  he  made  such  statement  and  that 
as  a  matter  of  fact  it  was  not  true,  but  was 
made  because  they  felt  she  was  m«rally  liable 

.for  the  mon^. 

Commlsstoners*  dedsltm.  Departm«it  1. 
Ai^eal  from  superior  court,  dty  and  cotmty 
of  Snn  Francisco;  J.  G.  B.  Hebbard,  Jodge. 

Action  by  Catherine  Rdter  against  Joseph 
Rothsdilld,  executor  of  Hannah  Rothschild, 
deceased,  to  recover  money  deposited  by 
plaintiff  with  H.  Rothschild,  whose  exeontrix 
was  Hnnnah  Rothschild.  Judgment  for  plain- 
tiff.   Defendant  appeals.  Affirmed. 

Jos.  Rothschild,  for  appellant  Wm.  G. 
Conslns  and  Wm.  B.  Sharp,  for  reqrandent 

TEMPLE,  C.  Appeal  from  judgment  and 
order  denying  new  trial.  From  the  findings 
and  tmdlsputed  evidence  it  appears  that  on 
December  20.  1886,  Heni7  Roths<^iild  by 
Indenture  leased  to  the  plaintiff  the  premises 
known  as  No.  835  on  Sacramento  street  San 
Prandsco.  for  the  term  of  three  years  and 
five  months,  beginning  January  19.  1887,  at 
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a  monthly  rental  of  9125.  On  ^  same  day 
the  parties  to  the  lease  executed  another  tai- 
stniment  In  writing,  herein  it  is  recited  aa 
follows:  "And  whereaa,  as  security  fOr  the 
prompt  payment  of  the  reat  therein  reanrred 
and  agreed  to  be  paid  by  the  sold  parly  of 
the  seccmd  part  to  Uie  party  of  the  first  part, 
at  the  times  and  on.  the  coodltlona  therein 
mentioned,  and  toandforthefolthful  com- 
pliance cm  her  part  nitii  and  performance  of 
all  the  terms,  coTenants,  promises,  and  agree* 
menta  mentioned  and  set  forth  in  tba  said 
leose^  which  said  lease  Is  here  referred  to 
and  made  a  part  of  this  agreemmt,  the  said 
party  of  the  second  pari  has  paid  to,  de- 
posited, and  1^  wltii  H.  RoQischlld  the  sum 
of  five  hundred  dollars  (9500)  In  gold  coin, 
to  be  fc^t,  used  and  employed  by  him  only 
for  the  oaes  and  purposes  her^  stated: 
Now,  tUs  agreement  wltnesseth  that  If  the 
said  party  of  the  sectmd  part  shall  twell] 
and  tnily  pay  all  rente  and  perform  and 
execute  all  the  promises,  covraants,  and  con- 
ditions of  the  said  lease,  as  therein  con- 
tained on  her  part,  then,  and  In  that  event, 
at  the  ocplration  and  completion  of  the  terui 
of  said  lease,  the  said  H.  RotLsctiild  hereby 
agrees  to  i>ay  back  the  said  sum  of  Ave  hun- 
dred dollars  ($500)  to  the  tiald  party  of  the 
second  iKirt."  It  was  further  st-ited  thai. 
In  case  the  tenant  did  not  perform  h^ 
covenants,  Rothschild  was  authorized  to  re- 
tain the  9500  as  liquidated  damages.  On 
tlie  same  day  Mrs.  Reltcr  delivered  the 
money  to  Rothschild,  receiving  the  following 
receipt:  "Ite.  eived,  San  Francisco,  December 
10,  load,  of  and  from  Catherine  Relter,  the 
sum  of  five  hundred  dollars,  to  be  k(^t,  used, 
and  employed  by  nie  according  to  and  upon 
the  terms  and  conditions  of  the  foregoing 
agreemnit,  and  in  pursuance  thereof.  H. 
Rothschild.  Witness:  E.  C.  HlsgMi."*  Mrs. 
Relter  entered  into  poes^ion  under  the  lease, 
occupied  the  premises  for  the  full  term,  and 
upon  Its  termination,  June  19,  1890,  quietly 
surrendered  the  premises  to  the  representa 
tivea  of  H.  RothschUd.  It  is  agreed  that 
she  paid  her  rent  when  due.  and  did  in  all 
ri-gpecta  perform  all  the  agreements,  prom- 
ises, conditions,  and  covenants  on  her  port  In 
the  lease.  Before  the  expiration  of  the  term, 
however,  to  wit.  May  4, 1880,  Henry  Roths- 
child died  testate,  and  on  May  24fh  of  tlie 
same  year  his  nidow,  Hannah  Roths  'hild, 
was  appointed  executrix  of  ills  will.  The  us- 
Hill  notice  to  creditors  was  published  by  her 
prior  to  June  24,  1880.  June  10,  1889,  Han- 
nah Rothschild,  as  executrix  of  the  will  of 
Henry  Rothschild,  returned  and  filed  an  In- 
ventory of  said  estate,  verified  liy  her  oath, 
as  required  by  law,  in  which  the  followinff 
appears:  "Moneys  belonging  to  said  deceosed 
which  have  come  to  the  liands  of  the  ex- 
ecutrix as  follows:  Csish,  $1,307.50;  $.500, 
held  as  security  for  lease  from  Catherine 
Relter,  paid  December  29,  1SS8,  $r)00.00." 
The  verification  states  that  the  forcgrrfng  In- 
ventory ccmtalna  a  true  statement  ot  all 


the  estate  of  said  deceased  which  has  come 
to  her  knowledge  and  possessioa,  and  partic- 
ularly of  all  moneys  l)elonging  to  said  de- 
ceased. No  claim  of  any  kind  was  ever 
presented  by  plaintiff,  or  fOr  her,  against  the 
estate     Henry  BothacbUd,  deceased. 

After  the  erpiratltm  of  the  term  ot  the 
lease,  to  wit,  October  20,  1888,  Hannah 
BotbsdUId  died  Intestate;   November  18, 
1889,   Joseph   Rothschild   was  appointed 
administrator  with  the  will  annexed  of 
the  estate  of  Qsiiy  Bottiaciiild,  and  March 
10,  1890,  the  administration  of  said  es- 
tate was  doaed,  and  the  administrator 
discharged.   Noraabw   18,   1889,  Joseph 
Rothscliild  was  also  a^iohited  executor 
of  the  will  of  Hannah  RothadiUd,  de- 
ceased, audi  duly  qualified,  and  is  still  such 
ocecator.   S^tembw  16,  18B0,  the  pUdntlff 
pmented        clKlm  against  the  estate  <it 
Hannah  RottasdiUd  In  dne  form  to  the  execu* 
tor,  by  wliom  it  was  rejected  September  2U, 
1800.  •  This  suit  was  bron^t  to  have  Judg- 
ment estaldlahlng  her  claim  against  that  es- 
tate.  Defendant  d^es  that  he  received  or 
I  has  the  money  sued  for.    If  Hannah  Roths- 
child, ther^ore,  received  the  9^  deposited 
'  with  Henry  RothschUd  by  phdntlff,  she  must 
have  converted  it  to  her  own  use.    As  a  wit- 
;  ncAS  the  defendant  says  that  he  thinks  plaUi- 
'  tiff  ought  to  have  the  money,  but  he  says, 
as  a  lawyer  and  as  executor,  he  thinks  he 
I  should  not  pay  it  unless  sSic  estabUshee  a 
I  legal  claim  to  It    She  ought  to  have  pre- 
!  sented  the  claim  to  the  estate  of  Hntry 
Rothsciilld,  and.  not  having  done  so,  he  can- 
not pay  it.   This  suggests  the  question  raised 
on  this  appeal. 

1.  It  ts  first  suggested  that  it  Is  averred 
In  the  complaint  that  the  money  was  re- 
ceived by  .Hannah  Rothschild  as  execatrix, 
and  It  Is  claimed  what  she  held  as  execatrix 
must  belong  to  the  estate.  The  complaint 
also  avers  that  Hannah  Rothst^iOd  held  the 
money  fbr  the  use  of  the  plaintiff.  This  te  n 
very  comprehensive  allegation.  It  would  b»> 
,  supported  by  any  evWeoce  which  proves 
that  she  had  money  whidi.  In  equity  and 
good  oonsdenoe,  she  ought  to  pay  to  plain- 
tiff. It  was  not  necessary  to  aver  that  she 
received  the  money  as  executrix,  yet  In  this 
case  It  was  literally  true,  and  the  allegation 
does  no  harm.  The  leasehold  estate  had  not 
terminated  vrhtm  Henry  Rothschild  died.  Of 
course,  there  still  remained  something  to  be 
done  by  plaintiff,  for  the  performance  of 
which  the  money  *as  held  as  security.  In 
the  absence  of  a  showing  we  must  presume 
that  the  premises  and  the  lease  still  b^onged 
to  the  estate,  and  Hannah  RothschUd,  exec- 
utrix, would  be  entitled  to  rctein  the  nroney 
until  Mrs.  Relter  had  fuUy  performed  her 
covenants.  When  that  was  done,  as  it  was, 
while  Mrs.  Rotlisrfiild  was  oxecutrti,  the  es- 
tate had  no  further  interest  In  It,  and  Mrs. 
Rothschild  was  then  a  mere  bailee  of  the 
money  for  Mrs.  Rt^ter,  and  an  action  might 
have  been  maintained  against  her  for  it 
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wldumt  demand.  Qulmby  t.  Loron,  63  GaL 
m  If  tbls  be  eo.  It  Is  evident  tliat  It  waa 
not  necesaaty  to  present  the  claim  against 
the  estate  of  Hrauy  Rothaehlld,  even  if  plain- 
tiff  might  bare  ^ected  to  do  so.  See,  on 
this  subject,  Gunter  v.  Janes,  9  OaL  638; 
Laihrop  t.  BamptoD»  SI  CaL  24;  Boach  v. 
Caraffa.  85  GaL  437.  25  Pac  Rep.  22;  Row- 
land r.  Madden,  72  GaL  17. 12  Pac.  Rep.  22G, 
870;  V<Hi  Schmidt  v.  Bourn,  50  GaL  (00. 

2b  It  ia  claimed  by  the  aK>dlui>t  that  tii«e 
was  no  evtdoice  to  sustain  the  finding  of  the 
oouzt  that  Hannah  BottiscbUd  bad  In  her  poe- 
aessloii  ttie  money  dcgwrtted  1^  idalntlff.  In 
view  of  the  sworn  statemmt  of  Hannah 
Botbflcbild,  quoted  above,  it  is  diflLcolt  to 
oompr^end  this  contention;  but  tlie  pt^t 
seems  to  be  that  defendant  was  himself  the 
only  one  having  personal  knowledge  of  the 
matter,  and  he  was  a  witness  at  the  trlaL 
He  tesOflcd,  among  other  things,  that  he 
bad  prasonally.  attended  to  the  business  for 
H«uy  and  Hannah  Rothschild,  who  were 
his  parents.  He  drew  the  lease  and  the 
agreraient,  receiTed  the  money  from  Mrs. 
B^ter  fbr  his  fitther,  and  banded  it  to  his 
father.  He  testlfled  that  Henry  Rothschild 
put  the  money  with  his  own,  did  not  keep 
It  separate,  and  that  Mrs.  Rothschild  did 
not  receive  the  ¥500,  or  any  portion  of  it, 
either  as  an  individual  or  as  executrix.  He 
says:  "She  never  included  it  in  the  Invento- 
ly,  and  It  never  appeared  there,  because  she 
never  received  it"  He  prepared  the  inven- 
tory himaelf,  as  the  attorney  of  Mrs.  Roths- 
child, and  further  testified  In  regard  to  the 
stntoraent  contained  In  it:  "Question.  And 
yet  you  let  her  agn  that?  Answer.  Yes,  dr; 
upon  my  advice  That  she  should  diargo  her- 
self with  the  money,  although  she  never  got 
a  doUar  of  It.  I  took  the  poBition  that  she 
was  morally,  if  not  legally,  liable  for  this 
money,  .ilthongb  she  never  got  the  money. 
It  was  upon  the  further  theory  that  ^e  was 
the  sole  devisee  tmder  the  wUl,  and  I  told 
her  If  she  never  received  that  money,  al- 
though I  knew  she  bad  not,  she  should  pay 
it  if  she  took  it  out  of  her  own  pocket,  and 
so  advised  her."  For  an  explanation  this  Is 
certainly  not  a  success.  If  true,  it  shows 
that  Mrs.  Rothsdiild  did  intend  tp  make  her- 
self personally  liable  for  the  money.  But 
the  sbitement  was  made  imder  oath,  and  no 
reason  can  t>e  Imagined  for  swearing  to  such 
a  statement,  unle-ss  she  had  the  money,  and 
denied  thiit,  or  at  least  doubted,  whether  It 
belonged  to  the  estate.  It  is  not  necessary 
nor  is  it  usual  to  state  the  debts  In  the  In- 
ventory, and  certainly  the  defendant,  as  an 
attorney,  coidd  not  doubt  that  Mrs.  Belter 
had  both  a  moral  and  a  legal  claim  against 
the  estate  of  Henry  Rothschild  fpr  the  money, 
and  that  it  was  unnecessary  for  her  protec- 
tion to  state  anything  about  it  In  the  inven- 
tory. And  then  the  statement,  made  frora 
a  conscientious  desire  to  secure  to  plaintiff 
money  justly  due  her,  might  result  to  ber 
injury,  if  it  can  now  be  shown  to  be  false; 
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for,  if  the  statemoit  were  true,  plaintiff  had 
no  occaefton  to  present  ber  claim  against 
the  estate  of  Henry  Rothschild.  It  is,  after 
all,  only  a  qnestion  as  to  whether  there  was 
a  substantial  oonfiict  in  the  evidence.  I 
think  the  finding  in  accordance  with  the 
evidence,  and  advise  an  afllrmance  of  the 
Judgmmt  and  order. 

Wecoocnr:  HAYNES,  a;  BBL(^BR,a 

PER  CURIAM.  For  the  reasons  givoi  In 
the  foregoing  oplnioa  the  Judgment  and  ois 
der  appealed  from  are  affirmed. 


m<M.  my 

GAMBLE  V.  TRIPP  et  al.   (No.  15,083.) 

(Supreme  Conrt  of  California.  Aug.  11,  1893.) 

Afpbai.  —  EIxcBPTioxs  —  ImsurFiciBKCT  or  Bvi- 
DBROB  —  Contract  of  Salb  —  Resoissioir  roa 

FhaUU — liACHBS. 

1.  Specifications  in  the  bill  of  exceptions 
"that  the  court  erred  in  finding  that  the  allega- 
tions of  the  plaintiff's  complaint  were  true,  and 
all  the  denials  and  allegations  of  the  defend- 
ant's answer  w^  notrae,  inasmuch  as  the 
testimony  does  not  show  such  a  state  of  facts," 
and  "that  the  findings  are  not  borne  out  by  the 
testimony,  fraud  and  misrepresentation  In  law 
haviDi^  been  proven  by  the  defendant,"  are  in- 
sufficient, under  Code  Civil  Proc.  S  Ow,  requir- 
ing an  exception  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  specify  the  particulars 
in  which  it  is  insufficient. 

2.  A  rescission  of  a  sale,  on  the  ground 
fraud.        months  after  the  frand  was  discov- 
ered, is  not,  in  the  absence  of  excuse  for  the 
delay,  the  prompt  action  required  by  Civil  Code, 

5  I6D1,  to  justiftf  a  rescission. 

Commissioners'  dedsion.  Department  Z 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  by  .Taioos  Gamble  against  Dwight 
K.  Tripp  and  the  Western  Savings  &  Trust 
Comiiauy.  From  a  judgment  for  plaintlf!^ 
defendant  Tripp  appeals.  Affirmed. 

Galphi  &  Zelgler,  for  appelant    W.  H.  L. 

Barnes,  for  respondent 

BELCHER,  C.  On  the  29th  day  of  July. 
1875,  the  defendant  Dwight  K.  Tripp  execut- 
ed and  delivered  to  the  plaintiff  his  promis- 
sory note  for  $5,885,  payable  60  days  after 
date,  with  Interest  at  the  rate  of  1  per 
cent  per  month  from  maturity  until  paid. 
The  consideration  for  the  note  was  the  sale 
by  the  payee  to  the  maker  of  2,140  shares  of 
the  capital  stock  of  the  Western  Savings 

6  Trust  Company,  a  corporation  orgjinlzed 
under  the  laws  of  this  state,  and  doing 
a  banking  bu^css  In  the  city  and  county  of 
San  Francisco;  and,  to  secure  payment  of 
the  note,  the  certificates  of  the  stock  were 
left  witli  the  said  company  In  pledge  for  the 
plaintifT.  On  the  15tb  of  Febniaiy,  1876,  the 
plaiutiO'  commenced  this  action  to  recover 
the  amount  due  on  the  note,  and  to  obtain  a 
decree  directing  the  sale  of  the  said  stock 
and  the  application  of  tlie  proceeds  of  the 
sale  to  the  payment  of  the  judgment  On 
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the  20Qx  of  the  same  month,  the  detend- 
ant  Tripp  filed  his  answer  to  the  complaint, 
alleelni;  that,  to  Induce  him  to  purchase 
the  said  stock,  and  for  the  purpose  of  de- 
frauding him,  the  plalntUf  made  to  him 
certain  representattons  and  statements  as  to 
concUtton  and  affairs  of  the  siUd  company, 
which  were  false,  fraudulent,  and  untrue, 
and  knqwn  by  the  plaintiff  to  he  so  at  the 
time  thpy  \ren  made,  and  that,  rdying  upon 
such  r^resentations  and  statem^ts,  he  was 
faiduced  to  purcliaae  the  said  stock,  and.  In 
paymoit  thereof,  to  execute  the  said  note; 
and  also  aUeglns  "that,  as  soon  as  be  be- 
came fully  Informed  of  the  condition  and 
situation  of  Uie  said  Western  Savings  A  Trust 
Company,  and  of  the  false  and  untruthful 
and  fntu^julunt  statements  of  the  said  plain- 
tiff, he  notified  him  thereof,  and  offered  to 
surrender  and  deliver  to  him  the  said  2,140 
shares  of  stock,  and  demanded  the  return  of 
Sftld  nutc  given  therefor,  revoking  and  re- 
scinding hla  satd  agreement;"  and  the  prayer 
was  "thnt  the  contract  exlstlug  between  de- 
fendant and  phiiuticr  sued  upon  be  rescinded, 
and  tliat  the  sold  plaintiff  be  ordered  to  sur- 
render said  note  to  this  defendant,  and  that 
the  said  codefcndunt,  Western  Savings  & 
Trust  Company,  be  directed  to  surrender  and 
deliver  to  suld  plaintiff  the  said  2,140  shares 
of  fctock."  and  for  general  relief.  The  case 
was  tried  In  December,  1891,  and  the  court, 
among  other  things,  found  "thnt  all  the  al- 
legations and  averments  of  the  plaintiff's 
c<implalnt  are  true,  and  all  the  dffidals  and 
allegations  of  the  defendant's  answer  are 
untrue;  that  the  plaintiff  did  not  at  or  be- 
fore the  making  and  delivery  to  him  by 
defendant  of  said  promissory  note,  or  ever, 
make  to  the  defendant  any  representations 
or  statements  which  were  false,  fraudulent, 
or  untrue,  or  made  for  the  purpose  of  de- 
frauding the  defendant,  or  that  the  defend- 
ant was  luduced  to  or  did  rely  upon  such 
alleged  false  and  fraudulent  representations 
or  statements  in  respect  to  said  Western 
Sa\iogs  &  Trust  Ck)mpany,  or  any  or  either 
of  theui;  that  the  defendant,  after  the  com- 
mencement of  this  action,  and  not  before, 
offered  to  rescind  said  transaction,  and  to 
return  to  plaintiff  said  2,140  8lmi*es  of  said 
capital  stock  of  said  company,  and  demand- 
ed the  return  to  him  of  said  promissory 
note;"  and,  as  a  c<mcluslon  of  law,  that  thtr 
plaintiff  was  entitled  to  Judgment  as  prayed 
for  In  his  complaint  Judgment  was  accord- 
ingly eutered  in  favor  of  the  plaintiff  for 
the  amoimt  due  on  the  note  for  principal 
and  lntei*est,  aggregating  $17,404.05,  and  for 
costs  of  suit,  and  also  directing  a  sale  of 
the  stock,  and  the  application  of  the  prrt- 
ceeds  to  the  payment  of  the  amount  found 
due.  From  this  Judgment  the  defendant  ap- 
pealed, and  has  brought  the  case  here  on  a 
bill  of  exceptions. 

1.  'I'he  appellant  contends  that  the  find- 
ings were  not  Justified  by  the  evidence",  and 
hence  that  the  Judgment  should  be  reversed. 


The  only  spedflcatlons  ftand  fai  Uie  btU  of 
exceptions  as  to  the  bisufficlency  of  the  e*; 
deuce  to  Justify  the  findings  are  as  tollows: 
"niat  the  court  erred  In  finding  that  the 
allegationB  of  the  plaintiff's  complaint  were 
true,  and  all  the  denials  and  all^ticiis  of 
the  defendant's  answer  were  untrue,  Inas- 
much as  the  testimony  does  not  disclose 
audi  a  state  of  facts;"  "that  the  flndlngs 
are  not  borne  out  by  the  testimony,  fraud 
and  mlsrepresoitatlon  In  law  having  bem 
proven  by  the  defeoidant  and  his  witnesses.*' 
These  spe(dflcatians  are  ctearly  Insnffldent 
to  meet  the  requirements  of  section  648  of 
the  Code  of  GlvU  Procedure,*  and  the  flnd- 
ings  cannot  therefore  be  revened  on  this 
ground.  If  It  were  otherwise  however,  the 
same  result  would  necessarily  follow.  TbB 
evidence  was  oonflictlng  tai  many  respects, 
but  that  Introduced  by  the  pkilntlff  was 
amply  suffident  to  Justify  the  findings. 

2.  The  appellant  further  coptoids  tint  the 
stodc,  when  transferred  to  him,  was  of  no 
value,  and  hence  that  there  was  no  consid- 
eration for  the  note,  and  he  had  a  right  to 
rescind  the  transaction  without  returning 
the  certificates.  -In  support  of  this  position, 
counsel  dte  GIfford  v.  Oarvill,  29  Cal.  S89. 
The  case  dted  was  an  action  upon  two 
promissory  notes  given  for  a  part  of  the  pur- 
chase money  for  shares  of  stock  In  a  mining 
company,  and  the  defense  was  tliat  the  de- 
fendant was  induced  to  purchase  by  the 
false  and  fraudulent  representations  of  the 
plaintiff  as  to  the  value  of  the  mines  owned 
by  the  company  Issuing  tike  stock.  The 
court,  speaking  of  the  rescission  of  contracts, 
said:  "When  the  artlde  is  absolutdy  value- 
less for  any  purpose,  It  Is  not  necessary 
to  return  it.  This  is  on  the  ground  that 
an  artlde  absolutdy  without  any  value  Is 
not  the  subject  of  a  contract;  that  It  can- 
not afford  any  consideration  for  a  promise, 
and  the  contract  is  nudum  pactum— absolute- 
ly void,  ab  Initio— for  the  wont  of  a  con- 
sideration to  support  It  But  It  is  not 
enough  thnt  It  shall  be  without  value  to  the 
defendant  If  it  is  or  may  be  of  any  value 
to  either  party,  or  if  the  detention  would 
produce  any  loss  or  Injury  to  the  other 
pai-ty,  the  contract  must  be  resdnded,  and 
the  property  returned  within  a  reasonable 
time  after  the  discovery  of  the  fraud."  In 
this  case  there  was  no  averment  in  the  an- 
swer, or  proof  at  the  trial,  that  the  stock 
sold  by  plaintiff  to  defendant  was  of  no  value 
at  the  time  of  the  sale.  On  the  contrary.  It 
appears  to  have  had  a  market  and  a  sup- 
posed real  value  at  that  time.  This  being 
so.  the  defendant  could  only  rescind  his  con- 
tract by  doing  so  promptly  upon  discovering 
the  facts  which  entitled  him  to  rescind,  and 
by  restoring  or  offering  to  restore  to  the 


*C(Mle  Civil  Proc.  8  648,  reqnlres  an  exception 
to  a  verdict  or  decision,  on  the  itTound  of  the 
insufiicicDcy  of  the  evidence  to  justify  It,  to 
KlK'cifj'  the  particulars  la  which  the  evidence 
is  alleged  to  he  insofficieut. 
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plaintiff  eTerythlng  of  value  which  he  had 
received  mi-J'T  the  contnict.  OItU  Code,  9 
1091.  The  defendant  testified:  "I  bellered 
when  1  bought  the  stock  that  the  bank  was 
sound,  and  doing  a  legitimate  banking  bosl- 
ness,  as  I  was  Induced  to  believe  from  plain- 
tifTs  repmtentati<»is  to  me,,  and  I  accepted 
the  pogltion  aa  director  of  the  company  or 
bank.  In  the  coarse  of  a  short  time,  and 
before  my  note  became  due,  I  discovered  the 
true  condition  of  the  bank,  and  that  the 
representations  made  the  plaintiff  were 
false  and  nntme."  The  note  became  due  on 
the  27th  of  September,  and  the  discovery  was 
therefore  before  that  time.  The  court  found, 
In  effect,  'Oiat  the  defaidant  made  no  offer  to 
rescind  until  after  the  commaicemmit  of  the 
action,  and  this  finding  is  not  assailed.  More 
than  4^  months  then  lapsed  between  the 
time  of  defendant's  alleged  dl8cor«y  and 
his  offer  to  rescind.  Thla^  In  the  absence 
of  some  excnse  shown  for  the  delay,  waa 
certainly  not  the  prompt  action  required  by 
the  God^  and  ther^ore  cannot  be  availed  of. 
We  advise  tbat  the  jiidgm«it  be  siDrmed. 

We  concor:  8BABIiS,  a;  HATNBS,  a 

PBB  OURIABL  For  the  reasons  glmt  In 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 

<99  Cal.  204) 

DOWUNO  V.  GOMERFOED  et  aL  (No. 
14,957.) 

(Siii»eme  Ooort  of  CalifDmla.  Aag.  10, 1803.) 

ScBVioB  or  Pkocbsb— Amskdhbht  or  Compuimt 

— Effect— pREsuMPTiONB  oh  Appeai- 

1.  Code  Civil  Proc  1  432,  providing  that  if 
the  complaint  be  amendra  a  copy  of  the  amend- 
meats  or  amended  complaint  must  be  served 
on  the  defendants  affected  thereby,  applies  to 
amendments  made  after  the  parties  have  been 
brought  into  court;  and  if  tne  amendment  is 
made  before  service  on  defendants  'the  sum- 
mons may  issne  as  in  other  cases,  and  re- 
quire defendants  to  aniear  and  anaww  "the 
complaint  filed"  wltnoat  referring  to  the 
amendment 

2.  On  appeal  from  a  iudgment  which  re- 
cites due  service,  and  Bhows  nothing  incon- 
sistent therewith,  it  will  be  presumed  that  the 
court  anthorized  the  issuance  of  summons  on 
tiie  amended  complaint  on  which  Jndgment  was 
given. 

Commissioners'  decision.  Deportment  2. 
Appeal  ftom  superior  court,  city  and  conn- 
ty  of  San  Francisco;  P.  W.  Lawler.  Judge. 

Action  by  J.  J.  DowUng  against  Moses 
Comerford  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Sullivan  &  Snllivan.  for  appellants.  Par- 
ker &  EtSlB,  tor  respcmdent 

TEMPLE,  C.  This  ocUon  was  brought 
to  foreclose  a  street  assessment,  and  the 
appeal  la  taken  bv  Moses  and  *T>n  Comer- 
ford,  aga*nst  whom  judgment  was  entei*ed 
upon  default,  from  the  Judgment  upon  the 
jndgment  rolL    April  10.  1890,  an  amended 


complaint  was  filed,  aijd  an  amended  sum- 
mons Issued.  The  amended  simimons  re- 
quired defendants  to  appear  and  answer 
"the  complaint  filed  therein,  or  Judgment 
by  default  will  be  entered  against  you  ac- 
cording to  the  prayer  of  the  complaint;" 
and  they  were  notified  "that  if  you  fail  to 
appear  and  answ»  the  said  complaint,  as 
above  required,  the  sold  plaintiff  will  ap- 
ply to  the  court  for  the  relief  therein  de- 
manded." It  also  contained  a  full  and  cor- 
rect statement  of  the  relief  demanded  in  the 
complaint 

It  is  cwtended  that  summons  must  be  is- 
sued "on"  the  original  complaint,  and.  If  the 
complaint  be  amended,  a  copy  of  the  amend- 
ment must  be  served  on  all  defendants  af- 
fected tbcrel^.  Sections  405.  416,  432,  Code 
CMvil  Proc.,  are  relied  upon  to  support 
ttds  pn^KMdtlon.  405  provides  simply  that 
an  action  Is  commenced  by  filing  a  com- 
plaint; 416.  that  summons  may  be  served 
by  d^vering  to  defradont  a  copy  ct  fbe 
snmm<niB  and  a  copy  of  the  complaint,  ex- 
cept In  crataln  specified  cases;  and  432.  that 
It  the  comidalnt  be  amended  the  court  may 
require  It  to  be  filed  as  amraded,  and  that  a 
copj  of  Hie  amendments  or  amended  com- 
idaint  must  be  served  on  the  d^vndants 
affected  thereby.  This  last  requlr«nent  Is 
evidently  the  chief  reliance  for  this  conten- 
tion. It,  however,  has  refoence  to  amend- 
ments made  aft»  the  parties  have  been 
brouf^t  into  conrt,  and  it  does  not  follow 
that.  If  amendmoits  had  been  made  before 
all  the  parties  bad  been  served,  the  sam-^ 
mens  ml^t  not,  nevertheless,  be  served 
as  In  other  cases.  New  parties  might  be 
bron^t  In,  and  In  sotih  case  I  see  no  reason 
why  summons  might  not  be  served  on  the 
new  defendants  In  the  same  mode  as  woidd 
have  sufficed  bad  thc^^  been  made  parties 
ori^naJly.  Section  433  was  not  deigned 
for  such  a  case*  and  does  not  reqiUre  a 
mode  of  service  differing  from  other  cases. 
The  summons  refers  to  the  complaint  on 
file,  and  not  In  terms  to  the  amended  com- 
plaint I  think  this  the  proper  mode,  even 
when  the  complaint  has  been  amended,  al- 
though It  would  have  been  sufficient  had 
the  reference  been  In  terms  to  the  amended 
complaint  In  neither  case  would  there 
have  be«i  anything  misleading.  When  an 
amended  pleadhig  Is  filed,  whl<^  entirely 
takes  the  place  of  the  former  one.  It  becomes 
the  complaint,  8dsw»,  or  demurrer,  as  the 
case  may  he,  and  such  a  reference  Is  not  at 
all  tmcertaln  or  ambiguous.  It  does  not 
appear  that  there  wos  any  order  allowing 
the  complaint  or  summons  to  be  amended, 
and  authorizing  the  service  of  the  amended 
complaint  instead  of  the  original;  but  the 
appeal  is  upon  the  Judgment  roll  alone, 
and  the  re^ondent  could  not  furnish  such 
order  If  it  existed.  Its  existence  will  there- 
fore be  presumed  In  support  of  the  jndg- 
ment, which  recites  due  service,  and  shows 
nothing  Inconsistent  with  the  fact  that  such 
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order  was  duly  modf.  SHdilor  t.  Look.  93 
CaL  60St  29  Pac  Rep.  220.  I  rectmunoid 
ttaat  the  Judgment  be  affirmed. 

We  concur:  SBABLS.  O.;  HAYNES.  C. 

PER  CURIAM.  For  tbe  reasona  glren 
tn  the  ftwci^tns  opinion  the  Judgment  la 
affirmed. 

(4  Cal.  Unnp.  108) 

HUNT  T.  SWTNEY.  (SHARP,  Interreiier.) 

(No.  14,  958.) 
(Supreme  Court  of  California.  Aug.  16,  1893.) 
EviDBScs— RttLEViSOT— Rksultikq  Tbcbt. 

1.  S.*8  clerli,  Y.,  took  an  assignment  of 
mortgage  from  him,  foreclosed  it,  and  took 
the  property  in  bis  own  name.  S.  linTing  died, 
Y.  contended,  aa  against  his  widow,  that  he 
had  bought  the  mortgage,  and  foreclosed  it 
for  bimadf.  The  widow  asserted  that  she  had 
bought  it  from  her  husband,  and  had  it  aa- 
idgned  to  Y.  for  foreclosure.  On  direct  exam- 
ination.  Mrs.  S.  was  asked  whether  at  tbe  time 
in  question  Y.  was  her  agent  for  collecting 
rents.  Y.'s  accounts  were  then  put  in  evidence, 
showing  largo  credits  for  rents  collected  for  her, 
and  charges  for  the  notary's  fee  on  the  assign- 
ment of  the  morl.-.'age,  for  taxes  on  the  same, 
and  expenses  of  foreclosure  and  sale.  HcM,  that 
the  question  was  proper  as  an  introduction  of 
the  accounts. 

2.  Where  a  witness  reaponsively  answers 
a  question  in  the  affirmntive.  and  then  proceeds 
to  state  other  irresponsive  matters,  a  motion 
to  strike  out  the  whole  answer  is  rightly  licniod. 

3.  Y.,  who  had  been  tbe  clerk  of  S..  de- 
ceased, and  Mrs.  S.'b  rent  collected,  took  an 
Rseignment  of  mortgage  from  S.,  foreclosed  It, 
and  took  title  to  the  land  in  his  own  name. 
Mrs.  S.  thereafter  claimed  the  land  as  having 
bought  the  mortgage  from  her  husband,  and 
had  it  assigned  to  Y.  to  foreclose.  Y.  main- 
tained that  he  had  bought  and  foreclosed  tbe 
mortgage  for  himself.  The  record  of  tbe  fore- 
closure case  showed  that  Y.,  cross-examined, 
bad  admitted  his  acency  for  Mrs.  S.  in  the  mat- 
ter, and  that  the  price  of  the  mortgage  waa  ap- 
plied on  a  debt  due  from  S,  to  hia  wife.  BcUI, 
that  the  court  was  justified  in  finding  him  a 
trustee,  who  could  have  no  possession  adverse 
to  Mrs.  S. 

Commissioners'  decision.  Department  1. 
Appeal  from  supprior  court,  dty  and  county 
of  San  Francisco;  William  T.  WalLicc. 
Judge. 

Action  by  John  Hunt,  execntor  of  tbe  will 
of  George  F.  Sharp,  deceased,  iigalnst  Thom- 
as N.  Swyney,  to  estiibllsh  a  tnist  In  favor  of 
tCfltntOT's  estate  In  eortnln  lots  held  by  said 
Swyney.  Hononi  Sluirp.  testator's  widow, 
Intervenes,  claiming  tlio  trust  for  herself. 
Judgment  for  Intervener.  Defendant  ap- 
peals. 

Eugene  N.  Deuproy,  for  appellant  Ar- 
thur Uodgers  and  Matt  L  Sullivan,  for  re- 
spondent 

HAYNES,  0.  Appeal  by  defendant  Swy- 
ney, from  a  Judgment  In  favor  of  the  inter- 
vener, Honora  Sharp,  and  from  an  order  de- 
nying his  motion  for  a  new  trial.  An  action 
waa  commenced  October  17,  18S7,  by  plain- 
till^  aa  the  executor  of  the  will  of  Ge(»Ke  F. 


Sharp,  deceased,  against  flie  defendant  Swy- 
ney et  aL,  to  oompel  said  Stryaey  to  eext- 
vey  to  plaintiff  a.  certain  lot  In  tbe  dty  of 
San  Frandsco,  and  to  recover  the  value  of 
the  use  there<tf.  alleging  tSiat  said  Swyn^ 
held  the  title  in  trust  for  the  estate  ot  bis 
teatatw.  Honora  Sharp,  the  widow  of  aald 
George  F.  Sbarp,  filed  hw  ccMnplalnt  tn  In- 
terroition  Angnst  17,  ISSS,  alleging  the 
aame  facts,  except  that  Swyn^  held  tiie 
propertsr  In  trust  tor  her,  and  that  she,  and 
not  tbe  estate,  waa  the  owner,  and  entitled 
to  a  caareyancb  and  to  reoorer  the  r«its 
and  profits.  On  December  21,  1880,  Alfred 
Rising  and  wife  executed  to  George  F.  Sharp 
tb^  note  tor  $3,500  tor  uumey  loaned,  and 
a  mortgage  np<Hi  the  lot  In  queetton  to  se- 
cure the  aame.  On  December  10^  1881. 
Sharp  assigned  tiie  note  and  mortgage  to  de- 
fmdant  Swyney,  who  foreclosed  the  mort* 
gage,  and  upon  a  aale  under  the  decree,  in 
July,  1882,  bid  the  amount  of  the  Judgment 
and  became  the  purchaser  of  the  lot  in  con- 
tioversy.  Swyney  assigned  the  certificate  of 
purchase  to  one  PeniUe;  to  whom  tbe  sheriff 
executed  a  deed,  but  Peunle  afterwards  con- 
veyed the  lot  to  defendant  Swyney.  George 
F.  Sharp  died  in  October,  1882.  For  three 
years  last  before  Sharp's  death  Swyney  was 
his  law  clerk,  and  during  the  same  time  was 
the  agent  of  Mrs.  Sliarp  in  collecting  the 
rents  of  her  separate  property.  Plaintiff 
claimed  that  the  note  and  mMlgage  were  as- 
signed to  Swyney  In  trust  for  collection  for 
the  benefit  of  Mr.  Sharp.  Defendant  Swy- 
ney, claimed  that  he  purchased  and  paid  for 
the  note  and  mortgage  and  foreclosed  It  for 
blB  own  benefit  and  the  Intervoier,  Mrs. 
Sharp,  claimed  that  the  ctmslderatlon  of  the 
note  and  mortgage  was  her  separate  money, 
which  her  husband  had  invested  for  her, 
taking  tbe  note  and  mortgage  in  his  own 
name;  that  the  assignment  to  Swyney  was 
without  consideration  and  In  trust,  for  fort^ 
closure,  collection,  and  purchase  for  her  ex- 
clusive benefit  Swyney's  answer  put  in  is- 
sue the  material  averments  of  the  Interven- 
er's complaint  and  pleaded  the  statute  of 
limltatlona 

Tbe  findings  fully  sustain  the  contention 
of  the  intervener,  but  It  is  contended  by 
appellant  that  In  several  material  matters 
they  are  not  justified  by  the  evidence.  So 
fjir  as  the  findings  are  adverse  to  defend- 
ant's claim  that  he  purchased  tbe  note  and 
mortgage,  and  was  tlie  owner  of  them  in 
his  own  right,  and  not  in  trust  for  the  use 
and  benefit  of  any  person  otlier  than  him- 
self, the  evidence,  while  confiicting,  could 
lead  to  no  other  reasonable  conclusion  than 
that  reached  by  the  court  Tbe  particulars 
In  which  the  testimony  of  the  Intervener  is 
least  satisfactory,  and  which  are  largely 
commuted  upon  by  appellant,  are  those 
which  relate  to  the  quetttlMi  whether  the 
trust  was  for  tbe  benefit  of  herself  or  her 
husband;  but  the  trust  having  been  fonnd 
on  sufficient  evidence,  that  is  a  question 
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which  does  not  materially  concern  the  ap- 
pellant, though  the  fiodhigs  hi  that  respect 
are  safflcfently  supported.  Appellant  also 
specifies  several  particulars  In  which  he  con- 
tends the  court  erred  during  the  trial 

The  judgment  roll  In  the  case  of  Swyney 
T.  Rising  et  al.  was  properly  received.  The 
copy  of  the  note  set  out  in  the  complaint 
omitted  the  words,  "at  the  same  rate,"  but 
the  complaint  was  amended  in  that  respect 
by  leave  of  the  court.  Upon  direct  exami- 
nation Mrs.  Sharp  was  asked:  "During  the 
year  1881,  from  December  let  down  to  and 
Including  the  month  of  October,  1882,  was 
Mr.  Swyney,  the  defendant  in  this  action, 
your  agent  In  collecting  rents  for  you?"  Ob- 
Jectiw  was  made  that  It  was  Immaterial, 
Irrelevant,  and  Incompetent,  and  not  perti- 
nent to  any  of  the  issues.  The  objection 
was  overruled,  upon  the  ground  that  It  was 
lutrodnctory.  The  spedflcatioua  do  not 
show  that  any  motion  was  afterwards  made 
to  strike  out,  while  the  record  does  show 
tiiat  defesdant's  accoimts  were  put  in  evl- 
d«ice^  showing  not  only  that  large  amounts 
(«e  rents  were  collected  by  the  defendant  for 
hue,  tbns  t«iding  to  show  that  she  had 
mcmeys  of  her  own,  bat  also  showing  among 
otber  tbhigs,  that  In  his  accounts  to  her  of 
rents  collected  lie  charged  her  for  the  no- 
tary's fee  for  acknowledging  the  asdgnment 
of  the  Rising  mortgage  to  himself,  and  for 
recording  it,  tor  paying  the  taxes  on  Uie 
mortgages  and  for  all  the  expenses  of  fore- 
closure  of  that  mortgage,  including  a  wltnera 
fee  to  himself  and  tb.e  exp^ises  of  sale.  In 
Tlew  (XT  thiB  evldNice  the  preliminary  ques- 
tion leading  to  its  Introduction  was  entirely 
pToper.  Tbe  witness.  In  answer  to  a  ques- 
tion, said,  "Te^  slr;"  and  proceeded  to  state 
other  matters  not  resptmstve  to  the  question, 
Cbe  material  parts  ot  which  appear  in  other 
portifMU  ot  her  testimony,  and  wUch,  so  fiir 
as  material,  vere  harmless.  The  motion  by 
appelant  was  to  strike  out  the  whole  of  the 
answer  as  not  respfmslTe.  The  moticm  was 
properly  doiled.  A  part  was  responirive, 
and  therefore  all  the  answer  could  not  be 
strides  out 

Two  other  errors  ot  law  are  stated  In  the 
fpedflcatlons,  being  rulings  upon  the  ad- 
Q^ssion  of  testimony,  «and  marked  "D"  and 
"E."  I  can  see  no  valid  objection  that  ap- 
pelant could  ui^  to  either.  Both  questions 
were  pertinent  to  the  controversy  betwe«i 
Mrs.  Sharp  and  the  estate,  and.  if  erroneous 
upon  any  ground,  It  is  not  perceived  how 
they  could  prejudice  the  appellant  These 
exceptions  are  stated  in  appellant's  brief, 
but  no  comments  of  any  character  are  made. 

The  remaining  points  relate  to  the  find- 
ings, and  have  been  disposed  of,  except  that 
relating  to  the  plea  of  the  statute  of  limita- 
tions. Upon  that  Issue  the  court  found 
that  the  Interv^er  did  not  discover  that 
Swyney  dalmcd  to  own  the  premises  until 
shortly  before,  and  less  than  three  yeara 
fore,  -8he  filed  her  complaint  in  the  cause, 


and  that  defradant  actively  and  by  artiflco 
concealed  from  her  the  fact  that  he  assort- 
ed a  claim  to  the  premises.  Swyney  was 
examined  as  a  witness  In  the  foreclosure 
case  of  Swyney  v.  Klslng  et  al.,  and  upon 
cross-examlnatlMi  was  asked:  "How  much 
did  you  pay  Mr.  Sharp  for  that  mortgjige? 
Answer.  Mr.  Sharp  was  paid  $3,500.  Q. 
How  much  did  you  pay?  A.  I  paid  that 
amoimt.  Q.  Who  from,  his  wife?  A.  Yes,, 
sir;  I  hold  that  for  Mrs.  Sharp.  I  am  Mrs. 
Sharp's  agent,  and  before  the  assignment  of 
the  mortgage  was  made  Mr.  Sharp  was  in- 
debted to  Mrs.  Sharp  for  something  like  14,- 
000.  Mrs.  Sharp  instructed  me  tliat  Mr. 
Sharp  would  assign  to  me  a  mcHtgage,  and 
in  consideration  of  that  assignment  I  was 
to  remit  to  him  the  amount  of  that  Indebted- 
ness, ?3,500."  It  Is  clear  from  this  evidence, 
given  by  Mr.  Swyney  at  the 'time  of  the 
transaction,  that  he  acted  In  the  matter  as 
the  agent  of  Mrs.  Sharp,  who  was  the  pur- 
chaser of  the  mortgage  from  Mr.  Sharp,  and 
that  the  foreclosure  and  purchase  at  sher- 
iff's sale  were  for  her  benefit  It  is  not  al- 
leged that  he  ever  purchased  the  property 
from  ber,  nor  paid  to  her  the  consideration 
she  paid  ber  husband  for  the  mortgage. 
Snstainhig,  as  he  then  admitted,  the  confi- 
dential relation  ot  agent,  Mrs..  Sharp  being 
the  equitable  owner  ot  the  mortgage  and  of 
the  prc^er^  paid  for  by  the  Judgment,  he 
could  not  acquire  title  to  the  property  thus 
held  by  him  In  tirust  hy  adverse  possession, 
without  a  dear  and  unequivocal  repudiation 
of  that  trust,  and  an  assordon  of  his  own 
claim  of  title  brought  to  hw  knowledge.  The 
finding  of  tlie  court  upon  the  plea  of  adverse 
possession  Is  justified  by  the  evidence.  The 
judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:  BELCHER,  a;  VANCLIEF, 

a 

PER  GTTRXAH.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  firom  are  affirmed. 


<»9  Cal.  £07) 

CALIFORNIA  ACADEMY  OF  SCIENCES 

V.  FLETCHER.  (No.  14,900.) 
(Supreme  Court  of  California.  Aug.  10,  1893.) 
Abbitkatiok  and  Award— Jcdoment  on  Award, 
Code  Civil  Proc.  5  1283,  provideti  that 
a  Bubmissioa  to  arbitrators  may  stipulate  that 
it  be  entered  as  ao  order  of  the  superior  court, 
being  filed  with  the  county  cleric,  who  Rball 
thereupOQ  note  it  in  bis  reeieter  of  actiona, 
Ht'tting  out  the  names  of  the  parties  and  arbi- 
trators, the  date  of  the  filing,  and  the  time,  if 
any,  limited  for  the  award.  A  snbmissinn  was 
delivered  to  the  clerk  April  22cl,  and  marked  by 
bim  "Filpd."  The  name  day  be  noteil  in  his 
rcKister  tbe  names  of  the  ijartics.  and  date  of 
ttubmission,  and  on  May  12tb  added,  in  brack- 
ets, the  names  of  the  arbitrators,  and  the  time 
liiiiitod,  DotiiiB  the  lime  of  the  change  of  eutry. 
Tb«  award  had  been  made  and  6ied  April  'i^Id. 
and  judKiiient  was  rendered  thereoa  May  14th. 
Uvlfl,  that  the  derJi's  entries  were  Tegular 
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enongh  to  Bopport  the  Jtidgmeot,  the  "there- 
upon"  of  the  section  beinR  leaa  strict  than  "im- 
mediately," and  the  submistiioD  its^f  stipulat- 
ing that  it  might  be  entered  as  an  order  "at 
any  time." 

Department  2.  Appeal  from  superior 
court,  city  and  county  Oif  San  Francisco;  J. 
a  B.  Hebbard,  Judge. 

Arbitration  between  the  California  Acad- 
emy  of  Sciences,  and  W,  M.  Fletcher.  Judg- 
ment on  the  award  for  Fletcher.  The  acad- 
emy appeals.  AfQrmed. 

W.  C.  Burnett,  (Lester  G.  Burnett,  of  coun- 
sel,) for  appellant  L.  E.  Bulk^ey  and  Wll- 
llam  H.  Jordan,  (Aylett  B.  Cotton,  of  coon- 
8d,)  for  resiKMidaiit. 

HcFAJRLAND.  X  The  appellant,  a  cor- 
poratim,  and  tiie  respondent,  a  contmctor. 
harlng  c«^n  dlfferenceB  about  a  building 
contract  between  the  itartles,  did  on  April 
15.  1891,  enter  Into  a  written  aKre«n«it» 
by  which  th^  submitted  said  differences 
to  arbitration.  By  the  submlsstoD  the  ar- 
biteitors  w&e  to  determine  certain  eunmer- 
ated  issues,  and  were  to  find  what,  tf  any, 
balance  of  money  was  due  from  appellant 
to  reqKmdoit:  and  It  was  stipulated  there- 
in "that  the  award  to  be  made  by  said  ar- 
bitrators or  a  majOTlty  at  them,  they  all 
being  present,  shall  in  all  things,  by  us, 
and  each  of  tis,  be  wdl  and  faithfully  kept 
and  obs^Ted."  The  snbmlsslMi  also  con- 
tiUned  this  dause:  "And  it  is  hereby  agreed 
that  tbe  submission  to  arbitration  may  be 
mtored  as  an  order  of  the  superior  court  of 
the  fAtj  and  county  of  San  Francisco,  state 
of  CaUfomia,  at  any  time."  On  April  23, 
1891,  the  ari>itrator8  made  their  written 
award,  by  which  th^  passed  on  all  the 
Issues  submitted  to  them,  and  found  that 
appellant  owed  respondent  $7.4o3.30;  and 
the  award  was  on  said  April  23d  filed  with 
the  clerk  of  said  court  Afterwards,  on 
May  7,  1891,  the  board  of  trustees  of  appel- 
lant passed  a  resolution  by  which  It  was 
declared  that  they  revoked  said  submission 
to  arbltmtion,  and  a  notice  of  such  resolu- 
tion was  served  cm  respondent's  attorney 
on  Hay  9th.  On  May  14,  1891.  Judgm«it 
was  entered  In  the  superior  court  upon  the 
award.  Appellant  afterwards  moved  to  set 
aside  the  award,  and  It  appeals  from  the 
judgment  and  from  the  order  denying  Its 
motion  to  set  it  aside. 

Section  12S3  of  the  Code  of  Civil  Pro- 
cedure is  as  follows:  "It  may  be  stipulated 
in  the  submission  that  it  be  entered  as  an 
order  of  the  superior  court,  for  which  pur- 
pose it  must  be  filed  with  the  clerk  of  the 
county  where  the  parties,  or  one  of  them, 
reside.  The  clerk  must  thereupon  enter  In 
his  register  of  actions  a  note  of  the  sub- 
mission, with  the  names  of  the  parties,  the 
names  of  the  arbitrators,  the  date  of  the 
submission  when  filed,  and  the  time  Umitetl 
by  the  submission,  if  any,  within  which  the 
award  must  be  made.  When  so  entered, 
the  submission  cannot  be  revoked  without 


the  coiwait  of  botb  parttea.  Hie  artTitra- 
toxB  may  be  compiled  by  the  court  to  >nake 
an  award,  and  tlie  award  may  be  raiforced 
by  the  court  In  the  same  manner  as  a  Judg- 
ment If  fb»  submission  Is  not  made  im  or- 
dra*  of  the  court  It  may  be  revoked  at  any 
time  before  the  award  la  made.**  The  main 
contention  of  the  appellant  Is  that  the  clo-k 
did  not  make  mch  an  ottry  <tf  tiie  subtnto- 
si<m  in  his  register  of  actions  as  la  required 
by  the  second  sentence  of  sold  section  1283, 
and  that,  therefore,  there  was  no  Jurisdic* 
tion  to  enter  Judgment  npon  the  award,  and 
appelant  had  tiie  rti^t  to  revoke  the  sab- 
mlsslon  after  the  award  had  beoi  made. 
What  tiie  cl«fc  did,  that  Is  material  her<^. 
Is  as  follows:  Hie  submission  was  deli\ 
ered  to  him  April  226,  and  waa  marked  by 
him  "Filed.'*  He  also,  on  tiie  same  day, 
made  the  foUowli^  entiy  In  hla  register  of 
actions:  "££,800.  Dept  No.  6.  W.aBnr> 
nett,  CallfUnla  Academy  ct  Sdmcea,  and  W. 
M.  Metdier,  1881,  April  22d.  A^wement 
to  ari9ltrato  tUed.**  And  on  May  12th  he 
added  to  tills  oitty  as  follows:  '*(AJMtra- 
tors,  Seth  Babson,  J.  B.  Lo  Bomer,  and  J. 
B.  Gonyean.  Time  limited  by  the  submit 
slon  to  award  before  May  1, 1881.  Changes 
in  entry  made  May  12.  1891,  9  A.  M.)"  It 
will  be  noticed  that  tiie  first  entry,  made 
April  22d,  did  not  contain  the  names  of  the 
arbitratot^i,  or  the  time  limited  for  the  ren- 
dering of  the  award,  and  that  In  other  re- 
spects it  compUed  with  section  1283;  but 
this  entry,  and  the  amendment  made  to  it 
on  May  12tii,  clearly  constituted  a  atifflclent 
compliance  with  tliat  section,  even  tbough  It 
be  held  that  a  strict  compliance  is  necessary. 

In  determining  whether  there  was  author- 
ity for  cutting  the  Judgment,  the  attempt 
of  appellant  to  revoke  the  submission  may 
be  left  out  of  view.  The  general  rule  is 
that  neither  par^  can  revoke  a  submission 
to  arbltmtion  after  the  award  has  l>een 
made,  and  that  rule  is  not  In  any  way 
changed  by  the  provisions  of  our  Code.  It 
is  provided  In  section  1283,  with  respect  to 
cases  where  it  Is  stipulated  that  the  submis- 
sion may  be  entered  as  an  order  of  c»urt 
that  after  the  clerk  has  entered  the  proper 
order  "the  submission  cannot  be  revoked 
without  the  consent  bf  both  parties;"  but 
this  provision  Is  a  restriction,  and  not  an 
enlargement  of  the  right  of  revocation.  At 
common  law  either  party  could  revoke  be- 
fore award;  but  under  the  Code  a  party  who 
has  stipulated  that  the  submission  be  made 
an  order  of  court  cannot  revoke  before  the 
award,  after  the  clerk  has  made  the  propw 
court  order.  On  the  other  hand,  In  such 
a  case,  "the  arbitnitors  may  be  compelled 
by  the  court  to  make  an  award."  But  In 
no  case  does  the  Code  give  the  right  of  levo- 
cation  after  award,  and  with  respect  to  that 
right  the  Code  does  not  provide  for  two 
kinds  of  arbitration,  as  contended  by  ap- 
pellant. Of  course  whether  a  judgment  can 
properly  be  entered  upon  the  award,  or 
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whether  the  prevailing  party  must  be  re- 
mitted to  his  common-law  remedies.  Is  an- 
other question.  Viewing  the  qufestlon,  there- 
fore, without  consideration  of  the  attempted 
revocaUon  after  award,  we  think  that  there 
was  Jurisdiction  to  enter  the  Judgmait.  If 
It  be  admitted  that  the  clerk  did  not  quite 
fully  enough  perform  his  ministerial  duty 
in  the  premises  by  his  first  entry  of  April 
22d,  still  his  addition  to  said  entry  made  May 
12th,  constituted,  with  the  first  entry,  a  full 
compliance  with  the  statute,  and  the  amend- 
ment or  addition  was  made  before  the  Judg- 
ment So,  when  the  Judgment  was  entered, 
It  rested  upon  a  full  entry  in  the  raster 
of  actions  of  eTerythlog  required  by  the 
Code  to  be  entered  tb^.  The  entry  Is 
not  required  to  be  made  at  any  particular 
time.  **Thereup(»i,"  as  used  In  section  1283, 
does  not  mean  "immediately."  Moreover, 
It  was  stipulated  that  the  order  "may  bo 
entered  at  any  time."  The  objection  that 
the  oaths  taken  by  the  arbitrators  do  not, 
In  fwm,  sufficiently  comply  with  section 
1285  of  the  Code,  is  overcrttlcal,  and  has 
not  force  enou^  In  It  to  upset  the  award. 
We  think,  upon  this  point,  that  there  was  a 
substantial  compliance  with  the  Code,  al- 
thongh  it  to  astonishing  that  parties,  when 
instituting  and  conducting  statutory  pro- 
ceedings, will  not  look  at  the  statute,  and 
foUow  Its  language^  instead  of  trusting  to 
their  memories,  or  their  general  notions  of 
what  is  sufficient  There  are  no  other  points 
in  the  case  which  require  special  notice. 
Judgment  and  «rda  appealed  to>m  affirmed. 

We  concur:  DB  HAVBN,  X;  FITZOEB- 
ALD.  J.  . 


CALIFORNIA  ACADEMY  OF  SCIENCES 

V.  FLETCHER.    (No.  14,905.) 
<Sapreine  Court  of  California.   Aug.  10,  1893.) 

Department  2.  Anpeol  from  superior  conrt, 
cit^  and  county  of  San  Francisco;  J.  O.  B. 
Hebbard,  Jndce. 

ArbitrstioD  between  the  California  Academy 
of  Sciences  nnd  W.  M,  Fletcher.  Jud^ent 
on  the  awnrd  for  Fletcher,  and  the  academy 
appeals.  Affirmed. 

W.  C.  Burnett.  (Lester  G.  Burnett,  of  coan- 
■d,)  for  appellant.  L.  E.  Bultcel^  and  Wil- 
liam H.  Jordan,  (Aylett  R.  Cotton,  <jt  counsd,) 
for  respondent 

PER  CURIAM.  Upon  the  aothorlfry  of  Oal- 
ifomia  Academy  of  Sciences  v.  Fletcher.  33 
Pac.  Rep.  855,  (No.  14.DtKJ,  this  day  decided.) 
the  Judgment  and  order  herein  appealed  from 
are  affirmed. 

<99  Cal.  m) 
HERRLICH  et  al.  v.  KAUFMANN  et  aL 
(No.  14.495.) 
(Supreme  Court  of  California.   Aug.  11,  1893.) 
ExECUTiox — Actios  against  Garkisheb. 
Code  Civil  Proc.  g§  710-721.  prov  de  that 
after  execution  Issued,  on  a  showing,  by  affida- 
vit or  otherwise,  that  a  person  nwcn  the  judg- 
ment debtw  more  than  $50,  the  judge  may 
order  sudt  posoa  to  appear,  and  aaawa  to  the 


debt.  If  he  admit  it,  he  may  be  ordered  to 
apply  the  amount  on  the  judgment.  If  he  de- 
ny it,  and  the  judjre  finds  such  denial  bona 
fide,  he  may  authorize  the  jiidtrment  cre'litor 
to  brine  suit  ajrainst  him  for  the  debt.  HeUl, 
that  this  remedy  is-  exdusive.  and  caonot  he 
supplied  as  a  precedent  to  direct  salt,  Iqr  mere 
garniethment  on  execution. 

Department  2.  Appeal  from  superior 
court,  dty  and  coun^  of  San  Francisco; 
F.  W.  Ijawler,  Judge. 

Action  by  JuUe  Herrllch  and  John  F.  Han- 
Ion  against  C.  H.  Kaufmann  and  others  for 
certain  mtmeys  due  from  John  McKeuzie— 
an  Insolvent  who  had  assigned  to  said 
Kaufmann— to  Margaret  McDonald,  plaln- 
tiets'  Judgment  debtor.  Judgment  for  plain- 
tiffs. Defendant  Kaufmann  appeals.  Re- 
versed. 

6arber»  Boalt  &  Bishop,  for  appelant 
Chaa  F.  Hfudon,  for  reap<HideDts. 

McPARLAND,  J.  John  McKenzle  was  a 
stockbroker,  and  on  DecemlK:r  3,  1886,  made 
on  asdgnment  for  the  benefit  of  his  creditors 
to  the  defendant  C.  H.  Kaufmann,  pursuant 
to  the  provMons  of  the  Civil  Code  on  the 
subject  Prior  and  down  to  the  aasignm«it 
McKenzie  had  been  doing  a  stock  business 
with  one  Margaret  McDonald,  and  owed 
her,  or  some  one  for  whom  she  was  acting, 
several  thousand  dollars.  Julie  Herrllch,  the 
phiintlff  In  the  case  at  bar,  recovered  a 
Judgment  (the  date  of  which  Is  in  dispute) 
against  said  McDonald  for  $6,210.86;  and  on 
December  31,  1886,  she  had  an  execution 
Issued  upon  said  Judgment  and  under  sold 
execution  a  notice  of  garnishment  was 
served  en  the  defendant  Kaufmann,  notlfy- 
hig  him  that  all  moneys  In  his  hands,  due 
Mrs.  McDonald,  were  levied  upon  ana  at- 
tached. ThM^  was  another  execution  and 
notice  of  garnishment  of  a  similar  charac- 
ter. In  December,  1887,  and  another  in  Jan- 
uary, 1880.  Thereafter,  In  February,  1889, 
this  present  acdou  was  commenced  by  said 
Julie  Herrllch  to  recDver  from  Kaufmann 
the  amount  alleged  to  be  due  to  said  Mar- 
garet McDonald  on  account  of  her  dealings 
with  McKenzie.  Other  parties  were  made 
defendants,  and  John  P.  Hanlon  was  made 
a  plaintiff,  upon  the  allegation  that  he 
owned  a  fractional  part  of  the  Judgment  in 
the  case  of  Herrlidi  v.  McDonald.  The 
court  found  that  there  was  due  to  Mrs,  Mc- 
Donald, upon  her  said  stock  business  witli 
McKenzie,  the  sum  of  $5,769.52,  and  judg- 
ment was  rendered  against  Kaufmann  for 
that  amount^  the  judgment  being  "that  the 
plaintiffs  have  and  receive  of  and  from  the 
defendant  C.  H.  Kaufmann  ihe  sum  of  $5,- 
7(59.52.  and  that  execution  issue  therefor." 
Kaufmann  appeals  from  the  Judgment  and 
from  an  order  denying  him  a  new  trial. 

Appellant  contends  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  He  also  makes  a  number 
of  other  points,  as.  for  instance,  that  Kauf- 
mann being  an  assignee  under  the  Code,  the 
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money  was  in  custodia  legis,  and  not  su1> 
iect  to  levy;  that  Mrs.  McDonald  cotild  not 
have  maintained  this  action,  and  therefore, 
as  plalutiCEs  can  have  no  greater  right  by 
virtue  of  the  garnishment  than  their  Judg- 
ment debtor  had,  they  cannot  maintain  it; 
that  the  court  erred  In  refusing  to  make 
certain  assignees  of  Mis.  McDonald  defend- 
ants; that  as  the  notice  of  gamisluneut  was 
served  December  31,  1886,  Jie  cause  of  ac- 
tion founded  on  It  was  barred  before  the 
action  was  commenced;  that  the  Judgment 
in  Herrlich  v.  McDonald  was  rendered  in 
November,  ISSl,  and  was  itself  outlawed; 
and  that  various  fatal  errors  were  commit- 
ted  in  rulings  n[>oB  the  admissibility  of  evi- 
dence. But  these  and  other  points  made  by 
appellant  we  do  not  dean  it  necessary  to 
discuss,  because,  in  our  opinion,  the  com- 
plaint doe«  not  state  e  cause  of  action.  It 
also  appears  that,  before  the  notice  of  gar- 
nishment, McDonald  had  made  an  assign- 
meat  (claimed  by  respondent  to  be  fraudu- 
lent) of  her  debt  from  McKenzle  to  <me 
^oott,  and  notified  Kaufmann  thereof;  that 
Scott  assigned  to  one  Pott^,  and  Potter, 
In  turn,  to  one  Davis;  that  one  Knowlton, 
before  said  gamishmrat,  commenced  an  ac- 
tion against  McKenzle,  Kaufmann,  and  oth- 
ers, praying  that  the  various  sums  due  the 
sevenil  creditors  of  McKenzie,  in  Kauf- 
mauu*s  hands,  he  ascertained,  that  the  plaln- 
tlfF  herelu  Intervened  In  suld  action,  but 
afterwanis  withdrew  her  Intervention,  and 
that  Judgment  was  rendered  therein  that 
sold  Davis  was  entitled  to  the  moneys  siieil 
for  by  plaintiffs  in  the  case  at  bar.  There 
are  other  complications,  ala<^  not  necesBary 
to  be  here  mentioned. 

The  complaint  goes  upon  the  theory  that 
the  plaintiff  herein,  Herrlich,  having  a 
money  Judgment  against  Mrs.  McDonald, 
and  having,  upon  an  execution  thereon, 
served  Kaufmann  with  a  notice  of  garnish- 
ment, thereby  acquired  as  direct  a  cause  of 
action  against  the  latter  as  In  any  case 
where  Indebitatus  assumpsit  would  lie.  Bat 
this  is  not  the  law.  There  Is.  at  common 
law,  no  privity  between  a  Judgment  creditor 
and  bis  debtor's  debtor;  there  is  no  contract 
relation  between  them,  and  no  relation  of 
any  idnd  wlilch,  of  itself,  gives  the  former 
a  direct  cause  of  action  at  law  against  the 
latter.  Formerly,  assets  of  a  Judgment 
debtor,  which  could  not  be  effectively  seized 
by  the  sheriff  under  an  execution,  such  as 
a  debt  owing  to  the  defendant,  could  be 
reached,  upon  a  proper  showing,  throupSi  a 
court  of  equity,  by  means  of  a  creditor's  bill 
or  suit;  but  in  this  state,  and  in  most  of  the 
otltor  states,  a  legal  remedy  is  afforded  by 
statutes  providing  for  proceedings  supple- 
mentary to  execution,  and  the  general  rule 
is  that  when  thero  are  such  statutory  pro- 
ceedings they  must  be  piu^ued.  The  Code 
of  Civil  Procedure  of  this  state,  from  sec- 
tion 71ti  to  section  721,  q>eclfically  provides 
how  a  Judgment  creditor  may  proceed 


against  a  debtor  of  his  Jiidgment  debtor. 
Those  sections  provide,  in  brief,  that  after 
the  Issuing  of  an  execution,  upon  a  show- 
lug  by  affidavit  or  otherwise  tiiat  a  person 
Is  indebted  to  the  Judgment  debtor  in  an 
amount  exceeding  $50,  the  Judge  may  order 
such  pM«on  to  appear  and  answer  concern- 
ing such  alleged  Indebtedness.  If  he  admits 
the  indebtedness  he  may  be  ordered  to  ap- 
ply the  amount  thereof  to  the  satisfaction 
of  the  judgment  If  he  denies  any  Indebt- 
odnosa,  and  the  denial  seems,  after  a  hear- 
ing, to  be  bona  flde,  the  court  or  Judge  may 
authorize  the  Judgment  creditor  to  institute 
a  stilt  against  such  person  to  recover  such 
alleged  debt.  Now,  in  the  case  at  Imr,  the 
plaintiffs  entirely  Ignored  these  statutory 
provisions,  and  without  procuring  an  order 
for  appelant  to  appear  and  answer,  and 
without  any  order  authorizing  them  to  com- 
mence an  action  against  appellant,  brought 
this  suit  up<m  tlie  theory  of  a  direct  lia- 
bility of  appellant  to  them,  as  hereinbefore 
stated. 

It  has  been  several  times  held  by  this 
court  that  the  statutory  proceedings  eap- 
plementary  to  execution  are  a  substitute 
for  a  creditor's  bill.  In  Adams  v.  Hackett, 
7  Cal.  201,  the  coiut  say;  "In  refermco 
to  the  chapter  prescribing  the  mode  of 
proceedings  supplementary  to  execution,  it 
seems  clear  that  those  pro^slons  were  in- 
tended as  a  suijstltute  for  what  wa*  called 
*a  creditor's  bill.'  This  is  so  stated  by  the 
practice  oommlsriouers  in  their  original  note 
to  this  chapter  in  the  New  York  Oode. 
nie  design  was,  in  the  language  of  those 
oommlssionersi,  to  fuml^  a  cheaper  and 
ea^er  method.'  The  different  sections  of 
this  chapter,  when  taken  together,  form 
a  consistent  and  harmonious  whole,  and, 
when  fairly  and  liberally  carried  out,  afford 
a  cheaper  and  easier  method  than  the  former 
one,  by  creditor's  bill."  In  Bank  v.  Robin- 
son, 57  Cal.  522,  the  court  say:  "Proceed- 
ings under  sections  714  to  721  and  section 
574  of  the  Code  of  Civil  Procedure  were  In- 
tended as  a  substitute  for  the  creditor's  bill, 
as  formerly  used  In  chancery.  Adams  v. 
Hackett,  7  Cal.  201;  Lyndi  v.  Johnson,  48 
N.  Y.  S3.  So  that  any  property  which  was 
reached  by  a  creditor's  bill  may  now  be 
reached  by  the  process  of  proceedings  8up- 
plementarj'  to  execution."  In  Habonicht  v. 
Lissak,  78  CaL  357,  20  Pac.  Rep.  874,  the 
court  say;  "In  Bank  v.  Robinson,  57  Cal. 
520,  it  was  held  that  the  proceedings  sup- 
plemental to  execution  are  intended  to  take 
the  place  of  the  creditor's  bUL"  See,  also, 
McCullough  V.  Clarii,  41  Cal.  302;  mgh  v. 
Bimk,  »5  Cal.  380,  30  Pac  Rep.  556.  Also, 
Graham  v.  Railroad  Co..  10  Wis.  459;  Hei- 
ter  V.  Clifford,  5  Colo.  1G8;  and  cases  cited  in 
note  to  Latlirop  v.  Clapp,  100  Amer.  Dec. 
501,  iu  support  of  the  statement  therein 
made,  tliat  "In  nearly  all  of  the  states  these 
prociHHlings  supplemental  to  execution  are 
regarded  aa  a  substitnte  tor  the  creditor's 
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bill  of  the  cbancery  practice."  It  is  not 
iiecessai7,  bowever,  to  go  to  the  iMigth  of 
sajlng  that  a  creditor's  bill  could  not  be 
sustained  here  under  any  circumstances,  for 
there  might,  perhaps,  be  cases  Ln  which  the 
statutory  proceedings  would  not  afford  ade- 
quate relief.  But  they  must  be  pursued, 
unless  in  those  exceptional  cases  In  which 
it  aiH>ear8  tbat  equity  must  be  invoked  be- 
cause legal  remedies  are  unavailing.  The 
law  is  correctly  stated  in  Freeman  on  Exe- 
cutions, {section  394,)  where  the  autitKH*  says 
that  proceedings  supplementary  to  execution 
"sapplant  proceedings  in  equity,  unless  some 
q»edal  ground  exists  upcm  wtich  to  invoke 
the  power  of  idiancery,"  and  In  the  cose  at 
bar  there  was  no  such  ground.  "A  oode  of 
procedure  la  usually  understood  as  present- 
ing remedies  which  are  exclusive  iu  their 
nature,  and  which,  when  applicable  to  the 
relief  sought,  exclude  or  supplant  all  other 
modes  of  redress."  Freem.  Bx'ns,  supra. 
And  there  is  no  need  here  of  inquiring  bow 
strictly  the  statutory  provisions  must  be  fol- 
lowed, because  in  the  case  at  bar  there  is 
uo  pretense  that  they  were  followed  at  all. 
The  case  of  EobertH  v.  liondecker,  9  Cal. 
262,  cited  by  appellant,  Is  not  in  point.  In 
that  case,  Landecker  had  been  garnished  on 
a  writ  of  atta<diment,  and  it  was  averred 
that  at  the  time  of  notice  of  garnishment  he 
had  in  hia  possession  goods  of  the  defendant, 
which  he  afterwards  fraudulently  disposed 
of,  and  conv^*ted  to  his  own  use.  The  prac- 
tice act  made  the  garnishee  on  .attachment 
"liable  to  the  plaintiff"  for  tiie  property  in 
his  hands .  at  date  of  gamlahment,  and  the 
court  construed  this  to  mean  a  statutory  lia- 
bility upon  wlilch  a  direct  action  could  be 
brought,  and  held  that  proceedings  supple- 
mentary to  execution  did  not  apply  to  it 
But  there  is  no  such  provision  respecting  a 
garnishment  upon  execution,  and  the  court 
makes  the  distinction.  Speaking  of  the  sec- 
tions relating  to  proceedings  supplementary 
to  execution,  the  court  In  that  case  say: 
"There  is  nothing  In  the  ctiapter  concerning 
attachments  that  refers  to  these  sections, 
and  nothing  in  the  proceedings  supplemen- 
tary to  the  execution  that  properly  applies  to 
the  peculiar  circumstances  of  this  casa 
*  *  *  They  (the  plaintiffs)  sue  upon  a 
statutory  liability  (or  the  value  of  the  prop- 
erty. The  proceedings  supplementary  to  ex- 
ecution have  another  ohject  in  view.  They 
seek  to  subject  the  property  itself  to  sale 
under  execution,  or  the  debt  to  collection." 
The  provisions  of  tlie  statute  at  that  time 
were  the  same  as  those  now  embraced  in  the 
Code. 

But  If  It  should  be  conceded  that  in  a  case 
like  the  one  at  bar  the  statutory  provlaione 
could  be  ignored,  and  relief  sought  in  a  court 
of  equity  by  means  of  a  creditor's  bill,  still 
the  complaint  here  is  entirely  insuffidiait 
Before  eqnl^  can  be  invoked  in  sucdi  a  case. 
It  must  be  shown  that  r^edles  at  law  have 


been  exhausted,  or  would  be  nnavaiUng; 
and  with  certain  exceptions,  of  whi<^  the 

case  at  bar  is  not  one,  a  necessary  averment 
hi  a  creditor's  bill  la  that  an  execution  has 
been  returned  imsatlstled.  Bank  r.  Rol)- 
inson,  57  Cal.  522;  Mesmcr  v.  Jenkins,  fll 
Cal.  153;  Harris  v.  Taylor,  15  Cal.  350. 
"When  a  Judgment  creditor  dedres  to  bting 
a  creditor's  bill  for  the  pm-pose  of  reach- 
ing assets  which  are  not  sultject  to  execu- 
tion at  law,  he  must  generally  take  out  KC- 
cution  upon  his  Judgment,  place  It  in  the 
sheriff's  hands,  and  wait  till  tiiat  officer 
makes  a  return  thereon,  showing  timt  he  can 
find  no  property  subject  thereto.  By  this 
means  he  complete  exhausts  his  legal 
remedies,  and  shows  that  they  are  unavail- 
ing. Thm,  and  not  before,  he  may  success- 
fully Invoke  the  aid  of  equity  to  reach 
equitable  assets."  Freem.  Ex'ns,  S  428,  and 
notes.  "It  is  a  necessary  result  from  the 
whole  theory  of  the  creditors'  suit  that  Ju- 
risdiction in  equity  will  not  be  ratertained 
when  there  Is  a  remedy  at  law."  Pom.  Eq, 
Jut.  §  1415,  and  notes.  Now,  in  the  com- 
plaint in  Qie  case  at  bar,  there  is  not  only 
a  failure  to  aver  the  return  of  an  execution 
nulla  bona,  or  at  all,  but  there  is  an  aihrma- 
tive  averment  that  the  Judgment  debtor, 
Mrs.  McDonald,  has  always  been  "fuUy  able 
to  pay  the  whole  of  said  Judgment  and  ex- 
ecution, and  has,  and  always  has  had,  ample 
moneys  and  properties  to  make  said  pay- 
ment." The  Judgment  and  order  appealed 
from  are  reversed,  and  the  cause  remanded. 

We  concur:  FITZGERALD,  J.;  DE  HA- 
VEN, J. 


<99  Cal. 

DALET  v.  QUICK.    (No.  14,119.) 

(Supreme  Court  of  California.  Aug.  10,  1893.) 

Landlord  ans  Tenant — Danorrous  Premises — 
btjuKiBS  TO  Ten-AST  — False  KBPKKSENTATinNS 
OF  Lessor's  Aokst— Knowledge  of  Tenant— 

ACTHORITT  of  AOBNT — EnOWLRDOS  OF  AOBKT. 

1.  A  tenant  of  an  upper  story  of  a  building 
and  wood  shed  is  not  entitled  to  recover  rlain- 
ages  of  the  lessor  for  injuries  caused  by  the 
falling  of  the  wood  slied,  on  the  fcronnd  tbat 
defendant,  after  the  lease  was  made,  falsely 
represented  to  plaintiff  ttiat  such  wood  ulied 
was  snfe,  where  plaintiff  h;id  been  occupying 
tiie  premises  for  IS  monttis  previoas  to  ttie  in- 
jury, during  whidi  time  he  frequently  expressed 
doubts  as  to  Its  safety,  and  had  as  much  op- 
portunity as  defendant  to  discover  the  defect. 

2.  A  lessor  Is  not  bound  by  the  represpnta- 
tions  of  an  agent  to  a  tenant  as  to  the  safety 
of  the  leased  building,  wliere  such  agent  does 
not  have  charge  of  renting  the  premises,  but 
is  employed  by  such  lessor  to  malce  repnirs  on 
his  buililings  when  called  on  by  his  tenants. 

3.  Under  Civil  Oode,  9  1709,  providing  that 
'"one  who  willfully  deceives  another,  with  in- 
tent to  induce  him  to  alter  his  position  to  his 
injury  or  risk,  Is  liable  for  any  damai:e  which 
he  thereby  suffers,"  such  Ichsot,  if  bound  by 
the  false  reprcsentatioos  of  such  agrat,  is  ntrt 
liable  for  such  injuries,  in  the  absence  of  evi- 
dence that  the  agent  did  not  believe,  or  had  no 
reasonable  ground  for  believing,  the  represeata* 
tious  to  be  true. 
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Commlssloneiis'  declston.  Department  2. 
Appeal  from  guperlor  court,  dty  and  county 

of  San  Francisco. 

Action  by  Dennis  Daley  against  John  Quick 
for  personiil  injuries  caused  by  the  falling  of 
a  wood  shed  on  defendant's  premises,  of 
which  plaintiff  was  tenant.  There  was  a 
verdict  for  plaintiff,  and  from  an  order  grant- 
ing defendant's  motion  for  a  new  trial  plain- 
tiff appeals.  Affirmed. 

A.  Hoi^nttial,  for  appellant  Jaz1x>e,  Har- 
rison &  Goodf  ellow,  tor  respondoit. 

SEARLS,  C.  Appeal  from  an  order  grant- 
ing a  new  trial.  Plalntlfl  rented  from  the  de- 
fendant, who  was  the  owner  thereof,  from 
month  to  month,  a  portion  of  the  upper  floor 
of  a  dwolllng  house,  known  and  designated 
as  "No.  3  Tehama  Street,"  San  Francisco, 
and  took  possesion  on  or  about  March  21, 
1887.  Plaintiff  continued  to  occupy  the  prem- 
ises as  a  tenant  of  the  defendant  until  Oc- 
tober 25,  1888,  on  which  last-named  day, 
while  In  the  act  of  pUhig  three  pieces  of 
wood,  weighing  In  the  aggregate  about  150 
poimda,  In  a  wood  shed  situate  upon  tlie  up- 
per floor,  and  contiguous  to  the  rooms  occu- 
pied by  him,  the  floor  gave  way,  and  plaintiff 
fell  with  It  to  the  ground,  whereby  his  foot 
was  fractured  and  his  ankle  dislocated.  The 
complaint,  after  setting  out  the  ownership 
of  defendant,  the  tenancy  and  occupancy  of 
tlie  plalnUff,  proce«l8,  in  substance,  to 
charge  that  defendant,  with  a  view  to  re- 
taining plaintiff  as  a  tenant,  falsely  and 
fraudulently  represented  to  him  that  the 
wood  shod  was  safe  and  secure,  and  suit- 
able as  a  place  to  store  firewood;  tlmt  plaln- 
tiCC  did  not  know  the  fact,  but,  believing  the 
statements  to  be  true,  was  thereby  induced 
to  continue  the  tenanoy,  and  to  place  the 
wood  therein,  whereby  he  was  Injured; 
that  defendant  knew  the  condition  of  the 
property,  and  that  It  was  unsafe  and  dan- 
gerous, and,  with  full  knowledge  of  nil  the 
facts,  fnlsoly  and  fraudultrntly,  and  with  in- 
tent to  defraud  plaintiff,  made  the  repre- 
sentntJons,  etc  The  answer  negatives  all 
tlie  alicgations  of  the  complaint  tending  to 
establish  neglect,  fraud,  misrepresentations, 
or  any  representations  in  the  preiuisea. 
Plaintiff  had  a  verdict  of  $1,000.  Defend- 
ant mored  for  a  new  trial,  which  motion,  as 
before  stated,  was  granted,  and  plaintiff 
appeals. 

The  following  Is  the  opinion  of  the  teamed 
judge  who  presided  In  tbe  court  below, 
rendered  upon  granting  the  motion  for  a  new 
trial,  and  which  ai^wars  in  the  transcript: 

••mis  action  was  brought  to  recoTer  dam- 
agcB  for  personal  IitJuries  sustained  by  the 
plaintiff  viWle  be  was  a  tenant  of  defoidant 
It  appears  from  the  oomplalnt  that  the  de- 
fendant, being  the  owner  of  certain  premises, 
let  them  to  plaintiff  on  the  21st  day  of 
March,  1887;  that  appurtenant  to  said  pra- 
ises was  a  wood  shed,  designed  to  be  used 


In  connection  with  ttie  occupation  of  said 
premises  as  d  dwelling,  ttiat  on  the  25th  day 
of  October,  1888,  while  the  plaintiff  was  In 
the  act  of  putting  wooa  In  said  shed,  the  un- 
derpinning therectf  gave  way,  and  said  shed 
fell  to  the  grmmd.  a  dlstanoe  of  about  twelve 
feet,  carrying  with  It  the  plaintiff;  and  that, 
by  reason  thereof,  he  suffered  personal  Injtt- 
rles.  It  Is  further  alleged  that  the  defendant 
made  oertain  ropreeentations  to  the  plaintiff 
regarding  the  safety  and  snltaUraess  of  sold 
wood  shed  for  the  purpose  for  which  it  was 
hitended.  These  represratatlons,  it  is  dalmed. 
were  false,  and  known  to  be  false  by  the 
defendant  at  the  time,  and  fraudolentiy  made 
by  him  for  the  purpose  and  with  the  Intent 
of  inducing  the  plaintiff  to  rent  said  premises 
and  occupy  th^  as  a  dweUing,  the  advan- 
tage accruing  to  the  defendant  thereby  be- 
ing the  rental  or  return  for  the  use  of  said 
pnmlsea.  The  answer  of  defendant  put  In 
issue,  among  other  things,  the  all ogatJoos.  re- 
lating to  the  defendant's  ocmduot  and  rep- 
resentations. Upon  a  trial,  vCTdlct  was  found 
in  favor  of  the  plaintiff,  and  the  defendant 
now  moves  for  a  new  trial.  Under  the  rul- 
ing of  Sleber  t.  Blano,  76  Col.  173,  18  Pac. 
Rep.  260,  and  Wlllson  v.  Treodwell.  81  Cal. 
68,  22  Pac.  Rep.  804.  without  these  aUega- 
tions  of  fraud  and  mlsr^resentatlon  the 
complaint  would  fail  to  state  a  cause  of  ac- 
tion. Holding  that  It  became  the  duty  of  the 
defendant,  whoa  he  offered  the  premises  for 
the  occupation  of  human  beings,  to  put  them 
in  a  oondlUon  fit  for  such  occupation.  It  could 
not  be  assumed  that  he  failed  In  this  duty, 
because  of  the  long  lapse  of  time  betwe^ 
the  commraioement  of  the  tenancy  ami  the 
time  of  the  accident  causing  the  Injuries. 
This,  then,  became  the  subject  of  proof,  and 
the  record  does  not  show  that  any  was  of- 
fered. The  plaintiff,  however,  distinctly  dis- 
avows this  as  the  theory  of  his  right  to  re- 
cover. He  does  not  claim  that  his  ri^t  <rf 
action  springs  out  of  the  neglect  of  the  de- 
fwidant.  to  make  the  premises  fit  for  occupa- 
tion by  human  beings,  but  he  says  that  after 
he  had  rented  the  premises,  and  before  he 
had  used  the  wood  shed,  the  defendant, 
throng  an  agent,  represented  to  him  that 
the  wood  shed  was  safe  for  the  storage  of 
wood,  and  that  he  relied  upon  such  repre- 
sentation, which  was  In  fact  false,  and  made 
for  the  purpose  of  Indudng  htm  to  docupy 
said  premises,  and  to  store  wood  In  said  shed. 
Tlie  defendant,  up<m  this  motion,  contends 
that  there  Is  no  evidence  to  warrant  the  t«<- 
dtot  upon  this  or  upon  any  other  ground; 
and,  further,  that  If  any  representaUona  were 
made  upon  the  subject,  they  were  not  made 
by  the  d^mdant,  or  by  any  one  anthoriied 
by  him,  directly  or  ostensibly,  aa  agent  or 
otherwise,  to  make  them. 

"The  principle  of  caveat  emptor  applies 
to  cases  of  this  character.  Hie  obligation 
imposed  by  statute  np<m  a  lessor  of  property 
Intended  tor  the  occnpatlim  of  hnman  beings 
to  put  It  In  a  condition  fit  tm  aoch  occopa- 
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tlon  must  be  limited  tike  rolea  and  cfm- 
tideraUwis  ordinarily  gorernlns  men  In 
Boch  mattwa.  A  lessor  of  such  properQr 
would  be  liable  for  injuries  resulting  from 
defects  in  12ie  prendses  ImoMm  to  him  and 
nnknawn  to  the  leasee,  because  arising  from 
some  cause  not  ntraneons,  if  be  alloved  the 
lessee  to  occupy  the  premises  in  ignorance 
of  the  risks.  This  principle  is  lllnstrated  In 
^e  case  Baxter  v.  Roberts;  44  OaL  187. 
WhenoTtf  the  defect  is  Inherent,  and  nn- 
knovn  to  the  lessor,  be  is  not  acconntaUe; 
nor  can  he  be  tadd  when  be  has  done  all 
that  a  reastmably  prudent  man  would  lutTe 
done  towards  fitting  the  place  for  occupa- 
tion. It  is  as  much  the  duty  of  the  lessee 
to  satisQr  himself  that  the  premises  are  safe 
as  it  is  of  the  lessor  to  make  them  so;  nnd 
when  it  would  appear  from  an  examination, 
such  as  on  ordinarily  prudent  man  would 
make  before  venturing  to  reside  tn  or  upon 
the  premises,  that  they  were  unsafe,  and 
the  defect  rendering  them  so  discernible,  the 
lessee  is  presumed  to  have  had  notice  of 
such  defect,  and  accepteii  the  risks  Incident 
thereto  if  he  occupies  the  premises.  Now, 
to  apply  this  rule  to  the  cage.  There  is  no 
t^timony  tending  to  show  that  the  wood 
shL<d  was  unsafe  at  th(>  beginning  of  the 
tenancy,  exceiit  that  one  year  and  a  half 
after  that  time  it  fell  down  with  the  plain- 
tiff, unless  It  be  tlie' declaration  by  thcplaln- 
tm  to  tlie  supposed  agent  of  the  defentlnnt, 
on  the  day  after  he  moved  in,  that  the  plat- 
form upon  which  the  shed  was  situated  was 
'a  little  shaky.'  It  does  not  appear  wherein 
it  was  shaky,  but  It  does  "ppear  that  the 
joist  underneath  the  shed  gave  way  at  the 
time  plaintiff  was  hnrt,  and  this  was  the 
cause  of  the  accident  Hiere  was  no  evi- 
dence other  than  the  mere  fact  that  It  gave 
way  that  the  joist  was  not  properly  secured. 
This  coxmscl  for  plaintiff  considered  unnec- 
essary to  prove,  basing  his  action  upon  the 
fact  that  the  Shed  was  unsafe  at  a  time 
when  the  supposed  agent  of  the  defend- 
ant assured  the  plaintiff  in  answer  to  an 
tnQTiiry  that  the  shed  was  safe.  The  idea 
seems  to  be  that,  having  been  so  assured, 
plaintiff  was  not  called  upon  to  look 
further  than  the  assnrance;  that,  If  he 
had  not  been  so  assured,  he  would  hare 
examined  for  himself,  and  discovered  the 
defect  and  unsafeness  of  the  shed.  I  can- 
not presume  that  he  would  have  discovered 
the  defect.  The  total  lack  of  evidence 
showing  what  it  was  leaves  It  an  open  ques- 
Hon  as  to  whether  it  was  Inherent  and  un- 
dlscoverable,  or  extraneous  and  open  to  de- 
tection. But  assume  that  he  would  have  dis- 
covered it,  and  thus  been  enabled  to  avoid 
the  Injuries;  was  he  jnstifled  In  relying 
upon  the  assurance  from  blm,  in  view  of  the 
fact  that  he  suspected  the  safety  of  the  shed 
from  the  time  he  took  the  house,  and  con- 
tinuously spoke  of  its  unsoundness  up  to 
tiie  time  he  was  hurt?  Under  the  circum- 
stances I  do  not  think  so.   He  evidently 


doubted  the  truth  of  Ibe  usnnmoe,  or  be 
would  not  have  cmttnued  bis  Inquiries,  and 
there  was  no  occadon  for  Urn  to  accept 
them.  Hie  statute  gave  blm  the  ri|^t  to 
r^air  the  shed  at  the  defendant's  expense, 
provided  the  repairs  did  not  exceed  the 
amount  of  <»e  mcnth's  rait,  If  the  defend- 
ant failed  to  do  BO  after  notice  to  repair,  or 
he  could  vacate  the  premises.  He  did  not  > 
demand  that  the  premises  be  repaired,  but 
contented  himself  with  the  Inaulry  as  to 
whether  they  were  safe  or  not  He  took 
the  opinion  of  the  supposed  ngmt  ctf  ttie  de- 
fradant  as  to  tiielr  8:^!ety,  and  did  not  con- 
salt  his  own  Intelligence  in  the  matter. 
The  color  of  reason  in  his  favor  upon  this 
point  rises  from  the  fact  that  he  testifies 
that  he  did  not  have  access  to  that  part  Of 
the  premises  which  would  have  enabled 
him  to  examine  the  joist  of  the  shed,  and 
that  the  defradant's  so-cnlled  'agent*  did 
not  have  such  access.  But  he  does  not 
show  that  he  ever  tried  to  gain  access  to 
that  part  of  the  premises,  or  that  he  could 
not  have  dcme  so  by  applying  to  the  defend- 
ant or  to  the  tenant  occupying  that  part  of 
them.  It  however,  appears  that  this  part 
of  the  premises  was  occupied  by  tenants  of 
the  defendant,  and  that  he  bad  no  more  ac* 
cess  to  them  than  the  plaintiff  had,  and  that 
they  were  used  by  the  ashman,  and  that 
wood  and  coal  were  kept  there.  The  place 
was  accessible  by  a  dOM-  from  the  outside, 
and  through  Hlnes'  (the  grocer's)  premises. 
Hines  was  a  tenant,  and  kept  the  key  to  the 
door  out^de.  It  is  plain  that,  had  the 
plaintiff  made  the  least  effort  to  examine 
the  understmcture  of  the  shed,  he  could 
have  done  so.  He  presumed  that  this  so- 
called  'agent'  of  the  defendant  had  examined 
It,  or  knew  its  condition,  because  of  his  fre- 
quent appearance  about  the  premises,  and 
his  supervision  and  repair  of  them  when 
called  upon  by  the  tenants.  This  brings  us 
down  to  the  question  as  to  whether  this 
person  was  the  agent  of  the  defendant  In 
that  sense  that  would  authorize  him  to  bind 
the  defendant  by  his  representations,  admit- 
ting for  this  purpose  of  the  question  that  he 
did  make  representations  which  would  bind 
him.  The  evidence  shows  that  ho  did  not 
let  the  premises,— another  agent  had  diarge 
of  that,— but  that  he  did  make  repairs  when- 
ever called  upon  to  do  so  by  the  tenants. 
He  was  clearly  the  agent  tor  thai  purpose, 
but  he  was  not  made  the  judge  of  whether 
repairs  were  necessary  or  not,  nor  was  he 
authorized  to  assure  the  tenants  that  the 
premises  were  safe.  They  could  call  upon 
him  to  repair,  and  he  wonid  make  the  needed 
repairs;  but,  if  he  did  not  do  so,  they  would 
have  had  the  option  of  making  the  repairs 
(those  within  the  rule  named)  or  vacating 
the  premises.  His  failure  to  make  needed 
r^airs  whlt^  were  called  to  his  attention, 
or  his  assurance  that  they  were  not  neces- 
sary, did  not  take  away  from  the  tenant 
the  right  to  make  the  rejnJis  hlms^  cr  to 
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vacate.  His  assurance  that  they  were  im- 
neceeaaty  was  equivalent  to  a  refusal  to 
make  them,  and  Its  effect  cannot  be  ex- 
plained further. 

"Since  no  cause  of  action  has  been  shown 
a^,.iiDst  the  defendant  on  account  of  any 
breadi  of  duty  In  his  capacity  strictly  as 
landlord  or  lessor.  It  becomes  important  to 
determine  whether,  losing  tight  of  that  re- 
lation, except  in  so  far  as  it  incidentally 
forma  a  part  of  the  subject,  the  representa- 
tions made  to  the  plaintiff  were  sufficient 
to  sustain  an  uction  upon  the  ground  of 
fraudulent  deceit.  SecUon  1709  of  the  Civil 
Oode  provides  that  'one  who  wiUfully  de- 
ceives another,  with  Intmt  to  Induce  him  to 
alter  his  position  to  his  Injury  or  risk,  is 
liable  for  any  damage  whldi  he  thereby  suf- 
fers.* A  'deceit,'  witlUn  the  meaning  of 
this  secUon,  is  defined  as  'the  suggestion 
as  a  fact  of  that  which  Is  not  true  by  one 
who  does  not  believe  It  to  be  true.*  If 
this  be  the  ground  relied  upon,  the  evi- 
dence Is  wholly  insufficient  to  tiiow,  tak- 
ing the  representations  to  have  l>een  fdlse, 
that  the  person  making  them  did  not  be- 
lieve them  to  be  true.  "iTie  assertion  as 
a  fact  of  that  which  is  not  true  by  one  who 
has  no  reasonable  ground  in  believing  it  to 
be  true'  is  also  a  sufflcient  deception  to 
have  an  action  upon.  But  in  this  case  there 
is  no  evidence  tending  to  show  that  the 
person  nraklng  the  rcpresentaUcms  had  no 
reasonable  groimd  for  believing  them  to  be 
true.  We  have  seen  that  it  was  not  the 
duty  of  the  defendant  or  bis  agent  any  more 
tlian  that  it  was  the  du^  of  the  plaintiff  to 
discover  the  defects  In  the  shed,  and  It  Is 
nowhere  shown  that  the  so-called  'agent'  of 
the  defendant  had  any  less  reason  to  bcllere 
that  tho  shed  was  safe,  and  to  so  declare, 
than  ibe  plaintiff  had  In  relying  on  the  rep- 
resentatlMu.  'iliig  observation  also  applies 
to  the  third  subdivision  of  the  section  of  the 
Civil  Code  {section  1710)  defining  deceit, 
nam^:  'The  snptHresaton  of  a  fact  by  one 
who  Is  bound  to  dlBc^ose  it,  or  wbo  ^vea  In- 
formatirai  ot  other  facts  whldi  are  likely  to 
mislead  for  want  of  communication  of  that 
fact.'  The  evldoice  does  not  show  that  any 
such  fact  was  suppressed,  or  that  any  fact 
In  connection  with  the  subject  was  com- 
mtmlcated  to  the  plaintiff  whidi  was  cal- 
culated to  throw  blm  off  bis  guard,  or  to 
shnt  off  further  Investigation.  To  entitle 
him  to  rely  uptm  the  repreeentatlMU,  tt  most 
have  appeared  that  It  was  the  duty  of  the 
defendant  to  possess  the  Infonuatltm  In- 
quired for,  and,  by  reason  of  th^r  rdatlon. 
to  impart  It  to  the  plaintiff.  It  does  not 
appear  that  either  of  these  requisites  exist- 
ed, and  I  hold  that  no  case  for  deceit  baa 
been  proven.  I  am  also  satisfied  from  a 
careful  review  of  the  evidence  that  the  per^ 
SMI  making  the  r^resentaUoas  was  not  au- 
thorized directly  or  by  the  omduct  of  the 
defmdant  to  make  them.  He  was  not  the 
agent  of  the  defendant  for  any  such  pur- 


pose. It  follows  from  the  f<»eg<4ng  that 
the  motion  for  a  new  trial  must  be  granted, 
and  it  is  so  ordered.  Garber,  J." 

The  foregcring  contiins  a  correct  exposi- 
tion of  the  law  applicable  to  the  vaiao,  .tiid  is 
hereby  adopted  iis  the  opiuion  of  thu  court, 
and  for  the  reasons  given  therein  the  cnlcr 
appealed  from  lOiould  be  nfflrmji. 

Weooncnr:  YANCLIBF.a;  HATNE:8.C. 

PER  CURIAM.  For  the  reasons  ^venln 
the  foregolDf  opinion  the  order  a^tealed 
from  Is  affirmed. 

(»  Csl.  187) 

SULLIVAN  v.  SULLIVAN.    (No.  15,054.) 
(Supreme  Court  (>f  Coliforiua.  Aug.  10.  1S03.) 

COSTBACTS— SumCIBNCY  OT  CoNBIDElUTION— 

Equitable  Likit— Whes  Akisks. 

1.  The  fact  that  plaintiff  loaned  decpdent 
money  with  wliich  to  my  premiums  on  a  policT 
of  insurance  on  hia  life,  which  was  payable  to 
the  latter's  wife,  gives  ^tntiff  no  Ura  on  the 
policy,  Qor  right  of  action  against  decedent's 
widow. 

2.  A  debt  owing  by  defendant's  decea.<ted 
husband  to  plaintiff,  which  is  barred  by  limita- 
tions, is  not  Budi  consideration  as  will  sumiort 
an  agreement  by  her  to  pay  the  amount  of  die 

debt. 

8.  A  promise  by  an  ezecntor  to  look  among 
the  papers  of  deceased  for  ooe  b^ongiox  to 
plaintiff,  and  to  surrender  It  to  her,  Is  not  suffi- 
cient consideration  for  a  contract 

Commissi cmers'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  coonty 
of  San  Frandsco;  Walter  H.  I^evy,  Judge. 

Action  by  Frank  J.  Sullivan,  «:ecntor, 
against  Margaret  Sullivan.  From  a  Judg- 
ment for  plaintiff,  defradant  appeola  Re- 
versed. 

Wm.  H.  Jordan,  for  appellant.  F.  J.  Sul- 
livan and  B.  P.  Cde,  for  reqKMident 

VANCLIEP,0.  Action  to  recover  $854, 
the  onnplalnt  being  In  two  counts,— the  first 
on  a  special  written  agre^«it,  snd  the  sec- 
ond for  money  had  and  received  for  the 
use  of  plaintiff.  The  plaintiff  Is  tlie  exec- 
utor of  the  will  of  bis  father,  John  Sullivan, 
who  died  In  Jnly,  1882;  and  the  defendant 
Is  the  widow  ot  Hldati  SuUivan,  deceased, 
who  was  a  brother  o€  John  Sullivan. 

It  Is  alleged  in  the  complaint  that  *Um 
the  lOtb  day  of  JanuaiTt  1880,  the  defend* 
ant  b^g  Indebted  to  the  estate  of  idm 
Sullivan  In  the  snm  of  f854  for  money  before 
that  time  advanced  by  John  SuUlvan,  In  his 
lifetime^  to  pay  certain  pretntums  on  a  p<dlc7 
of  Insurance  on  the  Ufe  of  lUdiad  Sullivan. 
Issued  the  New  YoA  IM9  Insonnce  Oom- 
pony,  for  the  snm  of  17,500,  and  payable  to 
defendant,  which  said  pcdli^  was  In  the 
possession  of  said  John  &illivan.  and  was 
amfmg  his  papers^  and  it  requiring  a  great 
deal  of  time  and  labor  to  discover  and  find 
the  same,  and  the  said  insurance  company 
having  refused  to  pay  said  policy  unless  tho 
same  was  found  and  surrendered  to  It,"  the 


Digitized  by  Google 


Cal.) 


SULLIVAN  t>. 


SULLIVAif. 


863 


plaintiff  and  defaulont  eqtered  Into  the  fol- 
lawiDff  agreemrat:  "TIils  agreement  wlt- 
neeseth:  Whereas,  c^^n  moneys  amount- 
ing to  over  $854,  United  States  gold  coin, 
were  paid  by  ScAm  StililTan,  In  his  lifetime, 
for  and  on  ajccotmt  of  a  policy  held  by  the 
New  YoriE  Life  Insurance  Company,  No. 
138,038;  and  whereas,  said  company  will 
not  pay  the  amount  of  money  due  by  the 
death  of  Michael  Sullivan,  brother  of  said 
John  Sullivan,  until  said  policy  Is  surren- 
dered; and  whereas,  Frank  J.  Sulliran,  exec- 
utor of  the  estate  of  Jolm  Sullivan,  deceased, 
is  wllltog  to  look  up  said  policy,  and  surren- 
der the  same,  provided  Margaret  Snllivan, 
the  ben^dary  In  said  p<dlcy  named,  will 
give  said  Prank  S.  Sullivan,  executor,  an 
order  on  said  New  York  Life  Insurance  Com- 
pany (A.  G.  Hawes,  agent)  for  said  sum  of 
$854,  coodltltmed  on  the  finding  and  snrren- 
der  of  said  policy  to  said  Insurance  company, 
and  guaranties  the  same:  Now,  therefore, 
we,  the  underdgned,  hereby  agree  to  the 
above  terms,  and  A.  G.  Hawes,  agent  of  the 
New  York  Ufe  Insurance  Company,  hereby 
agrees  to  reserve  said  sum  of  from  the 
amount  due  Margaret  Sullivan,  beneficiary, 
said  amount  to  be  subject  to  the  order  of 
said  Frank  J.  Sullivan,  executor  of  the  es- 
tate of  John  Sullivan,  deceased.  Witness 
our  hands  and  seals  this  10th  day  of  Janu- 
ary, A.  D.  1890.  Frank  J.  Sullivan,  [Seal,] 
Executor  of  the  Estate  of  John  Sullivan, 

ber 

Deceased.    Margaret  SnlllTan.   X  [Seel.] 

nark. 

Witneas;  P.  J.  Q.  Krano,  Witness  to  mark 
of  Margaret  SuHiTau:  P.  J.  SulliraiL"  It 
Is  thea  allied  tliBt  thereafter  the  plaintiff 
loolced  tor,  and  after  great  dlfilculty  found 
and  d^vered,  tlie  policy  according  to  the 
agreement,  and  thereupcm  demanded  ot  de- 
fendant an  order  on  said  insurance  com- 
pany for  the  said  sum  of  $854,  whidi  she 
nfused  to  give;  but  that  die  demanded  and 
received  from  the  Insurance  company  the 
full  sum  of  97tG00  due  oa  said  policy,  and 
thKt  she  has  erer  since  refused  to  pay  plain- 
tiff said  sum  of  $854,  or  any  part  thereof. 
The  anawer  of  the  defendant  admits  tliat 
the  policy  was  in  the  custody  of  Joim  Snlll- 
Tan for  safe-keeping  Immediately  before  hla 
death,  and  that  uptm  his  death  It  passed  into 
tiie  pQsscsedmi  of  the  plaintiff,  as  his  execor 
tor;  but  aT«s  tiiat  upon  the  death  of  her 
husband,  Mlcfao^  Sullivan,  she  was  raiUtlcd 
to  the  possesettm  thereof,  and  that  it  was 
the  dnty  ot  the  plaintiff  to  deliver  It  to  her 
on  her  demand,  without  any  compensation 
whateTCo-;  but  that  upon  such  demand  the 
plaintiff  had  refused  to  deliver  It  to  her,  or 
eT«i  to  look  for  it  among  the  papers  at  his 
father's  estate,  excc^  on  the  condition  that 
abe  would  dgn  the  agreement  above  set  out. 
She  admits  that  she  ffitecuted  the  agree- 
mont  tm  the  purpose  of  getting  possession 
of  the  polity;  hat  avers  tiiat  there  was  no 
condderatitHi  whatever  for  the  agreemait  on 


her  part,  and  denies  that  on  the  .10th  day 
of  January,  1S90,  or  at  any  other  time,  she 
was  indebted  to  the  estate  of  John  Sullivan 
in  any  sum  for  money  advsmced  by  John 
Sullivan  to  pay  premiums  on  said  policy. 
The  court  found  for  the  plaintiff  upon  all 
the  Issues  of  fact,  and  rendered  judgment  In 
his  favor  for  the  sura  demanded.  The  de- 
fendant appeals  from  the  Judgment  and  from 
an  order  drying  her  motion  tat  a  new- 
trial. 

The  court  found  generally  that  the  com- 
plaint was  true  and  the  answt^  false,  and 
specially  found  as  follows:  "That  defendant, 
at  the  time  she  signed  said  contract,  knew  of 
and  admitted  that  John  Sullivan  had  paid  in 
his  lifetime  a  large  sum  of  money  to  keep 
alive  the  said  policy  of  insurance  for  the 
benefit  of  defendant,  and  that  $854  had  not 
been  repaid  to  the  said  John  Sullivan,  or  to 
plaintiff;  and  that  plaintiff  and  defendant, 
before  said  contract  was  executed,  agreed 
and  settled  that  the  sum  of  $854  was  the 
amount  unpaid,  and  said  defendant  voluntari- 
ly offered  and  promised  to  pay  the  same  aa 
Just  and  correct,  to  obtain  poeseselon  of  said 
policy,  which  was  then  In  the  possession  of 
plaintiff,  and  which  had  been  left  with  said 
John  SolUvan  in  his  lifetime  by  defendant 
and  her  deceased  husband,  Michael  SuUivan; 
and  thereupon  sold  defendant  executed  the 
agreement  set  out  in  the  complaint,  and 
thereui>on  plaintiff,  after  much  labor  and 
trouble  in  searching  for  said  policy,  deliv- 
ered the  same  to  defendant"  And.  as  a 
mlxturo  of  facts  and  conclu^ons  of  law,  fur- 
ther found  "that  plaintiff,  as  the  executor  of 
John  Sullivan,  deceased,  had  a  lien  on  said 
policy  to  secure  the  sum  of  $854,  premliuns 
advanced  and  paid  by  said  John  Sullivan  for 
the  benefit  of  defendant,  and  to  keep  said 
policy  alive;  and  defendant  was  not  entitied 
to  the  possession  of  said  policy  until  said  sum 
of  $854  was  paid."  As  contended  by  appel- 
lant, there  is  no  evidence  that  John  SiUlivan, 
during  his  lifetime,  advanced  or  paid  any 
money  as  premiums  on  the  policy,  or  on  ac- 
count of  the  policy,  for  or  at  ttte  request  of 
the  d^endant,  or  even  with  her  knowledge 
or  consent;  and,  oonaeqnently,  no  evidence 
that  she  was  ever  Indebted  to  the  estate  dt 
John  SuUivan  in  any  sum  for  tiie  alleged  ad- 
vancements or  payments  on  account  of  said 
policy.  No  snch  fact  Is  recited  In  tiie  agree- 
ment  and  there  Is  no  other  evidence  touch- 
ing the  question,  except  the  testimony  ijet  the 
plaintiff,  as  follows:  "Question.  What  was  the 
indebtedness  that  yon  found  Margaret  Sol- 
Uvan  to  owe?  Answer.  I  cannot  recall  now 
the  facts  at  all.  As  I  take  it.  Margaret  SuUi- 
van was  not  the  party  at  alL  It  was  Michad 
Sullivan  whose  receipts  were  shown  by  her 
son;  and  I  didn't  know  *  •  •  thatUidiael 
Sullivan  had  paid  John  Sullivan  anything  un- 
til this  young  gentleman  showed  me  the  re- 
ceipts, which  I  recognized  to  be  In  my 
father's  handwriting,  and  we  struck  a  bal- 
ance,—that  is,  there  was  a  cotaln  amount 
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ot  tndebt^ness  that  I  claimed  to  be  due 
from  Michael  Stillivnn,  and  I  showed  him 
the  receipt  for  money  paid  by  John  SulU- 
van,  and  then  he  showed  me  receipts  for 
money  which  had  been  paid  by  Michael 
Siiillvan  to  John  Sullivan,  and  the  difference 
between  the  receipts  Is  what  was  stated  Id 
this  memorandum  of  a^eement.  •  •  • 
Thla  statement  of  accoimt  was  a  matter  of 
Indebtedness  between  Michael  SulUvan  and 
Jolm  Sullivaja  prior  to  the  death  of  John 
SulllraiL  The  estate  of  John  Sullivan  bod 
paid  nothing  to  Mrs.  Margaret  Sullivan,  as 
far  as  I  know.  John  Sullivan,  in  his  life- 
time, never  paid  anything  for  Mrs.  Margaret 
Sullivan."  This  seems  conclusive  that  the 
debt,  if  any  debt  there  was,  which  the  de- 
fendant agreed  to  pay,  was  a  debt  of  her 
husband,  Mlcliael  Sullivan,  and  not  her  debt. 
Nor  is  there  anything  in  the  complaint, 
findings  of  fact,  or  the  evidence,  to  warrant 
the  legal  ooncdnsion  that  the  estate  of  John 
Sullivan  ever  had  a  lien  of  any  Iclnd  on  the 
policy  of  Insurance.  The  plaintiff  testified: 
"I  don't  know  anything  about  the  circum- 
stances under  which  John  came  Into  pos- 
session of  that  policy.  *  *  *  It  had 
never  been  assigned  to  Soim  Sullivan."  No 
copy  of  the  policy  is  contained  in  the  rec- 
ord, but  it  was  admitted  by  both  parties 
that  it  "contained  the  name  of  Margaret 
Sullivan  as  beneficiary."  Nor  does  It  appear 
when  Michael  Sullivan  died;  but  It  may 
fairly  be  inferred  that  he  died  in  the  latter 
part  of  the  year  1880.  If  Michael  Sidllvan 
was  Indebted  to  Ji^n  Sullivan  for  money 
advanced  or  paid  In  the  lifetime  of  the  latter, 
the  debt  was  barred  by  the  statute  of  lim- 
itations long  before  the  execution  of  the 
agreement  upon  which  this  action  is  founded; 
and,  conceding  that  this  agreement  contains 
a  promise  of  the  defoidoat  to  pay  that  debt, 
the  remaining  question  is,  was  there  any  con- 
sideration for  the  promise?  The  plaintiff 
testified  that  "the  c(Hi8ld«ation  of  thla 
agreement  Is  expressed  In  the  agreement 
The  agreement  expresses  tiie  consideratloo, 
aod  there  were  no  other  comdderatlons  than 
tiiose  expressed  in  the  agreement"  Yet,  In 
his  brief  he  contends  that  there  was  "a  moral 
obllgatloii,  founded  upon  an  antecedent  val- 
nablo  con^eratton,'*  which  constitnted  a 
good  amsiderattcm  for  the  agreement  though 
no  mail  moral  obligation  finuded  upon  an 
antecedent  valuable  oonslderatitni  la  ex- 
presaed  In  the  acreement  Nor  did  the 
cotirt  find,  or  the  evldinice  tend  to  prove, 
any  antecedent  valuable  or  good  cimsldera- 
tlon  for  the  agreement  The  defendant  was 
under  no  kind  of  oUlgatloa  to  pay  a  debt 
of  her  deceased  husband  for  which  She  had 
never  befwe  been  liable,  eAthex  as  principal 
or  suKty,  even  tiidugh  nich  debt  had  not 
been  barred  by  the  statute  of  limitations. 
Whart  eont  «  404,  512-S14;  Cook  v.  Brad- 
1^,  7  Conn.  67.  Surely  not  after  the  debt 
had  been  barred.  Bosenberg  v.  Ford,  8D  Cal. 
610^  24  Pac.  Rep.  77&    And  thU  la  aU  that 


need  be  decided  In  this  case.  The  only  con- 
sideration expressed  In  the  agreement,  other 
than  the  alleged  moral  obligation.  Is  plain- 
tiff's promise  to  look  for,  find,  and  surrender 
the  policy.  This  it  was  his  duty  to  do,  on 
demand  of  defendant  without  compeaaati<m. 
After  the  maturity  of  the  policy  by  the  death 
of  her  husband,  if  not  before,  the  defendant 
was  entitled  to  the  possession  of  It  unless 
the  plaintiff.  In  his  character  of  executor, 
had  a  lien  on  it  Whether  the  finding  of 
the  policy  among  the  papers  of  the  estate 
required  more  or  less  labor  must  have  de- 
pended upon  the  degree  of  care  or  negUgcnce 
with  which  the  plaintiff  had  kept  it,  for 
which  the  defendant  was  not  responsible. 
But  it  does  not  appear  why  a  search  of 
more  than  10  minutes  was  necessary  to  find 
it  It  Is  well  settled  that  neither  a  promise 
to  perform  a  duty,  nor  the  performance  of 
a  duty,  constitutes  a  condderatlon  of  a  con- 
tract I  think  the  Judgment  and  order  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  ooncnr:  TBlfPLB,  O.;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  for^hig  opiidon  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  trlaL 


(99  Cal.  1ST) 
ROWE  V.  BLAKE  et  a1.   (No.  15,042.) 
(Supreme  Court  of  California,    Aug.  6,  1893.) 
Jddohetit— Envorceuent  bt  Action— When  Ai^ 

LOWED. 

An  action  may  be  brouRrht  on  a  Indg* 
ment  entered  lo  an  action  for  tht>  forecloauro 
of  a  mortgage,  by  which  the  indebted  ueos  of 
defeadoDt  to  plaintiff  was  as^'ertained  nod  de- 
clared a  lien  on  the  mortOTRvd  land,  and  a  sole 
of  the  land  to  satisfy  the  judgment  was  oi^ 
dwed. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco. 

Actlm  by  William  B.  Rowe  against  P.  H. 
Blake  and  others  to  enforce  a  Judgment 
From  a  Judgro«it  for  defiaidants,  i^ntlff  ap- 
peals. Reversed. 

J.  H.  Henderson,  (James  D.  Thornton,  Jr., 
of  couiLsel,)  for  appellant  Wm.  H.  Fifleld, 
for  respoudeuta. 

HARRISON.  J.  December  31,  1879,  Judg- 
ment was  entered  In  the  late  twenty-third 
district  court  of  the  dty  and  oonnty  at  San 
Francisco,  In  ftivor  t4  the  plaintiff  and 
against  the  defendants,  in  which  the  amount 
of  the  Indebtedness  of  the  defmdant  Blake 
to  the  plalntlfl  was  ascertained  and  declared 
{o  be  a  lien  upon  certain  lands,  and  directing 
a  sale  cft  the  lands  to  satisfy  tike  said  Indebt* 
ednesB.  Thla  Judgment  was  entered  of  rec- 
ord January  26, 1880,  and  on  the  30th  of  De- 
cember, 1884,  the  idatntlff  brought  the  pre»> 
ent  aetl(m,  and  in  the  amended  comiidaint 
therein  alleges  "that  said  Judgment  and  de> 
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cree  has  not  been  satisfied  in  whole  or  In 
part  by  execution  or  otherwise,  and  stUd 
property  has  not  been  sold,  and  said  judg- 
ment and  decree  Is  still  In  full  force  and  of 
binding  effect,  unmodMod  and  unreversed;*' 
and  asks  for  a  judguteut  that  the  lands  there- 
in described  be  sold  to  satisfy  the  amount  of 
said  indebtedness.  The  defendants  demurred 
to  this  complaint  upon  the  ground  that  It 
does  not  state  facts  sufflclent  to  constitute  a 
caaae  of  action,  and,  their  demurrer  having 
been  sustained.  Judgment  was  entered  in  their 
favor,  from  whidi  the  plaintiff  has  appealed. 
The  amended  complaint  contains  also  aver- 
ments of  certain  facts  in  excuse  of  the  delay 
In  prosecuting  the  action,  some  of  which  have 
supervened  since  the  filing  of  the  original 
complaint,  and  to  which  defendants  have  de- 
murred on  the  groond  of  uncertainty.  But, 
in  the  view  we  take  of  the  case,  it  Is  unnec- 
essary to  oon^der  either  these  averments  or 
the  demurrers  thereto.  It  is  c<mtended  by 
the  respondrats  that  an  action  cannot  be 
maintained  in  this  state  to  enforce  a  Judg- 
ment for  the  foreclosure  'ot  a  mortgage; 
tliat  the  ovij  remedy  of  the  plaintiff  in 
such  JudgmoLt  is  Its  enforcement  by  a 
sole  within  five  years  from  its  entry;  and 
ttiat,  falling  to  effect  such  sale,  the  Judg- 
ment ceases  to  be  (^leratlve.  In  Ames  t. 
Hoy,  12  CaL  11,  tt  was  held  that  an  ac- 
tion could  be  maintained  in  this  state  up- 
on a  domestic  Judgment,  and  In  Stuart  v. 
Landw,  16  Cal.  373,  it  was  held  that  swA  an 
action  would  lie,  although  the  time  within 
which  an  execatloa  mi^t  Issue  had  expired. 
Bespcxideiits  seek  to  distinguish  these  cases 
from  the  present  by  the  fact  that  they  were 
broofiht  to  recover  a  specific  sum  of  money 
that  had  been  fixed  the  prior  judgment, 
whereas  the  present  action  Is  brought  to  pro- 
cure a  sale  of  the  same  property  which  the 
prior  Judgment  directed  to  be  sold.  We  are 
unable,  however,  to  perceive  any  substantial 
reason  for  denyliog  the  right  to  maintain  this 
action  that  would  not  be  apidlcable  In  the 
other  cases.  There  Is  certainly  nothing  In  the 
opinion  In  Ames  r.  Hoy  that  warrants  such 
distinction.  It  Is  there  said:  "The  chief  argu- 
ment is  that  there  Is  no  necesdty  for  a  right 
of  action  on  a  judgment.  Inasmuch  as  execu- 
tion can  be  Issued  to  enforce  the  Judgment 
already  obtained,  and  no  better  or  higher 
right  or  advantage  is  given  to  the  subsequent 
judgment  But  this  is  not  true  in  fact,  as  in 
many  cases  It  may  be  of  advantage  to  obtain 
another  Judgment  in  order  to  save  or  prolong 
the  lien."  The  Code  of  Civil  Procedure  de- 
fines a  dvil  action  as  a  proceeding  in  a  court 
of  Justice  by  which  one  party  prosecutes  an- 
other for  the  enforcement  or  protection  of  a 
right,  and  declares  that  it  arises  out  of  an 
obligation  by  which  one  person  Is  botmd  to 
do  or  not  to  do  a  certain  thing.  Sections  22,' 
25,  2G,  Code  Civil  Proc.  Whether  the  Judg- 
ment be  regarded  as  the  evidence  of  a  cwi^ 
tract  between  the  parties  or  as  the  creation 
of  an  obligation  upon  the  defendant,  the  cor- 
v.S3p.no.l7— 65 


relative  right  of  the  plaintiff  whldi  la  created 
thereby  may  be  enforced  by  a  civil  action. 
By  the  former  judgment  it  was  determined 
tliat  the  plaintiff  had  the  rl|^t  to  have  the 
land  therein  described  sold  for  the  purpose  of 
paying  tiie  indebtedness  of  the  defendant 
Blake,  and  there  was  also  created  thereby  an 
obligation  upon  the  defendant  to  subject  the 
land  to  a  sale  for  the  satisfaction  of  this  In- 
debtedness, and  this  obligation  Is  as  wcU  de- 
fined und  as  binding  upon  the  defendant  as 
is  the  obligation  upon  a  defendant  to  pay  the 
amount  of  a  money  Judgment  recovered 
against  him.  The  obligation  upon  a  defend- 
ant to  pay  a  specific  sum  of  money  out  of  his 
general  estate,  which  an  ordinary  money 
Judgment  Implies,  differs  in  kind,  rather  than 
In  nature,  from  the  oUigation  to  subject  a 
specific  parcel  of  land  to  the  payment  of  a 
specific  sum  of  money;  and  the  reasons  for 
enforcing  this  Implied  obligation  or  promise 
by  an  action  are  as  cogent  in  the  one  case  as 
In  the  other.  The  Judfirment  herein  sought  to 
be  enforced  has  nothing  In  its  terms,  nor  is 
there  anything  In  the  statutes  of  this  state, 
which  limits  the  mode  for  its  enforcement, 
^nie  provisions  of  sectitm  681,  Code  Civil 
Free.,  limiting  the  Issuance  of  an  execution 
for, the  enf(wc«nent  of  a  judgment  to  the 
term  of  fire  years,  is  but  a:  llmltaticm  upon  a 
certain  mode  tor  Its  mfwcement,  and  does 
not  purport  to  limit  or  qnaiuy  the  ri^t  to  its 
enfOTcemwt  in  any  other  mode.  Tbe  rl^t  to 
bring  an  action  upon  a  judgmoit  or  decree  is 
i-ecognlzed  by  that  Code  as  thie  subject  of  a 
dvU  action,  and  may  be  brought  within  five 
yean.  Section  336,  Id.  The  provisions  of 
this  sectioa  are  aj>pUcable  to  domestic  Judg- 
ments, (Mason  T.  Onmlse,  20  CaL  211,)  and 
the  time  thus  limited  begins  to  run  from  the 
entry  of  the  judgment,  (Trenouth  t.  Farrlng^ 
ton,  j4  CaL  273.)  Under  tiie  obanoery  prac- 
tice, bills  to  carry  decrees  Into  execution 
were  frequently  entertained.  Story,  PL 
i  429;  2  Daniel,  Oh.  Pr.  *1585.  As  In  this 
state  there  is  only  one  fbrm  of  dvll  action 
for  the  enforcement  of  a  private  rl^t,  (Code 
Civil  Proo..  S  307.)  the  rules  which,  under  a 
former  eiystem,  prevented  tiie  enforcement  of 
a  decree  in  e^ty  by  a  proceeding  at  law  are 
Inapplicable.  Tho  .action  of  Ames  Hoy 
was  based  upon  a  decree  rendered  In  a  suit 
In  equity.  The  Judgment  Is  reversed. 


We  omcur:  DS  HAVBN,  J.;  GABOUTTE, 


J. 


(a  Nov.  «7) 

lUlOWN  T.  KILLABKEW.    (No.  1,384.) 
(Supreme  Court  of  Nevada.    Aug.  1, 1803.) 
£»OTMBKi— Pdbi.10  Lands  —  Hokbbtb&d  Entrt 

— POSBESSIOH— -ESTOPPBI.. 

1.  One  who  has  pnrchtised  and  received  a 
convcyuuce  of  the  improvemeDts  and  possessory 
right  of  a  settler  on  unsurveyed  public  lands, 
is  entitled  to  recover  in  ejectment  against  one 
who  entered  by  hia  permission,  and  afterwards 
refused  to  surrender  posaesdoa.  Niclwls  t. 
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Winn.  30  Pac.  Rep.  436,  17  Nev.  192;  Gonder 
T.  Miller,  (Nev.)  27  Pac.  Rep.  333 —followed. 

2.  A  person  may  purchase  and  take  a  con- 
Teyance  of  the  improTements  and  ^sRessory 
Hght  of  a  settler  on  unsurr^^  public  lands, 
and  occupy  the  land  tluongh  tenaDts;  and 
proof  of  'such  poeseiision  is  sufficient  in  eject- 
meat  agalDst  a  trespasser. 

8.  Where  a  pwaon  enters  on  ansurreyed 
pablic  land,  and  works  the  same  on  shares 
with  one  who  has  purchased  the  improTcments 
and  possessory  right  of  the  original  settler,  he 
cannot  dispute  the  )atter*s  possession. 

4.  Where  one  enters  on  iuclosed  and  im- 
proved unsurreyed  public  land  and  occupies  it 
with  the  consent  of  the  owner  of  the  inclosures 
and  posaessofT  right,  be  cannot  refuse  to  sur- 
render and  Claim  a  risht  to  possession  on  the 
ground  that  the  title  te  in  the  United  States; 
and  it  is  Immaterial  that  by  making;  applica- 
tion for  the  land  as  a  homestead  he  intends  to 
connect  liimsrif  with  the  Kovemment  title. 

5.  When  no  better  right  than  possession 
is  shown,  he  who  is  prior  in  time  u  ^or  in 
right 

Appeal  from  district  court,  Hamboldt  coon- 
ty;  A.  E.  Cheney,  Jtidge. 

Ejectment  by  J,  E.  Brown  against  H.  A. 
Killobrew.  From  a  Judgment  for  plaintiff, 
defendant  a]H>cals.  Affirmed. 

li.  A  Bnckner.  fw  appellant  U.  S.  B<hi- 
nifleld,  for  reqwndent 

MURPHY,  C.  J.  Actl<m  ot  ejectment  for 
the  reooTei7  of  the  poesesdon  of  100  acres 
of  tmsurrey ed  land.  The  court  found  In 
faroe  of  the  plaintiff  and  against  Ihe  defend- 
ant A  motion  tar  a  new  trial  was  oreiv 
mled,  and  defendant  appeals. 

Hie  plaintiff  bases  his  right  to  recover  up- 
on prior  possession  and  the  ftuit  that  the  de- 
fendant mored  onto  the  land  and  occupied 
the  house  thereon  with  the  c(»s«Lt  of  the 
plaintiff,  answer  denies  the  plaintiff's 

possesricHi  and  his  right  thereto;  alleged  Uiat 
In  the  month  ot  April.  1881.  the  defiant 
made  a  peaceable  ottry  on  the  land  described 
in  the  complaint;  that  he  has  had  peaceable 
possession  oi  sold  land  ever  since,  with  the 
Ixma  fide  Intention  of  dalmUig  the  some 
as  and  toe  a  homestead.  Ttte  evIdMice  In 
this  cose  estaldlshee  the  ftct  that  the  plain- 
tiff purdmsed  the  possessoiy  right  of  one 
Matcalf  hi  1889.  At  the  date  of  said  pui^ 
chase  the  land  was  Inclosed  with  a  ttaxca  of 
posts  and  barbed  wire.  There  was  a  dwell- 
ing house,  stably  and  cross  fences  on  the 
land.  During  the  year  1800  the  plaintiff 
leased  the  land  to  the  son  of  his  grantor.  In 
the  spring  of  18D1  the  defendant  asked  per- 
mlBsicHi  of  the  lessee  of  the  plaintiff  to  move 
luto  the  house  on  the  land  In  OMitroversy, 
giving  as  a  reason  that  If  the  water  would 
continue  to  rise.  It  would  drive  him  out  of 
his  own  house;  and,  after  obtoluing  the  con- 
sent of  the  plaintiff,  Metcalf,  the  lessee,  told 
the  defendant  where  he  c<mld  find  the  key 
to  the  door  of  the  house,  and  to  move  In. 
as  he  (Metcalf)  was  going  away.  It  also  ap- 
pears that  the  plaintiff  and  defendant  culti- 
Tatod  a  portion  of  the  land  in  dispute;  the 
plaintiff  furnishing  teams,  seed,  and  farming 
implements  against  the  d^oidant's  labcv. 


All  other  expenses  were  to  be  bOTne  equally 
betwe^  tiiem;  the  crops,  when  gathered,  to 
be  divided,  share  and  share  alilce.  This 
agreement  continued  during  the  years  1891 
and  1892.  In  January,  1893,  the  plaintiff  was 
informed  tliat  the  d^endant  was  claiming 
the  land  as  a  homestead,  demanded  posses- 
sion of  the  same,  and  was  refused;  hmce 
this  action.  The  plaintiff  never  lived  npon 
the  land  In  person.  Aft^-  he  purchased  the 
poeeessory  right  and  the  Improvements  from 
Metcalf  Sr.,  he  leased  the  same  to  Metcalf, 
Jr.,  who  remained  in  possession  as  the  tm- 
aat  ot  the  plaintiff  nnUl  the  siurlng  of  1891, 
when  he  allowed  the  d^^ndant  to  «iter  as 
above  stated. 

The  principal  quesUw  presented  by  the 
record  In  this  case  Is  the  same  as  decided 
by  this  ooort  in  Nlt^als  t.  Winn,  17  Nev. 
192,  30  Pac.  Rep.  435,  and  Gonder  v.  MlUer,- 
(Nev.,  No.  1.338.)  27  Pac.  Rep.  833.  We  are 
satisfied  with  the  CMiclnrtons  reached  in  each 
of  the  dedstras^  and  they  must  be  held  con- 
duslve  of  sudi  auesttons.  See.  also,  Rourfee 
V.  McNally,  (Nev.)  3S  Pac  B^.  02,  and  an- 
thorities  therein  dted. 

The  appellant  contends  that  the  court 
erred  In  denying  bis  motion  to  strike  out  the 
deed  ftom  Metcalf  to  plaintiff,  wlUdi  had 
been  admitted  in  evtdenoe;  the  grounds  of 
objection  bdng  that,  If  the  plaintiff  daimea 
dther  under  the  fedraal  law  or  Intmded  to 
apply  to  the  state  to  purciiase  the  tend,  he 
would  have  to  show  occupancy  In  pnson. 
not  by  another.  We  know  d  no  law,  ted* 
eral  or  stat^  ftwblddiDg  the  sale  of  possess* 
oey  rights  to  the  unsurv^ed  public  tends 
and  the  Improvemoito  therecMi.  and  the  deed 
was  admissible  In  evidence  to  show  from 
whence  the  plaintiff  derived  his  right  of  pos- 
sesd<Ht,  and  to  eflitablish  Us  ownersUp  ot 
the  fences,  houses,  bams,  water  rights,  and 
ditches.  Possesion  te  defined  to  be  a  sub- 
JecUcm  to  Qie  will  and  dominion  of  the  cteim- 
ant  and  is  usually  evidenced  Isy  oocnpaticn, 
by  a  mbstantlal  Indosure.  by  cidUvatlon,  or 
by  appropriate  use.  We  think  that  the  plain- 
tiff was  In  actual  possession  of  the  prHulses 
in  dispute  by  his  r^bt  of  possession  throng 
his  deed  ttom  Metcalf,  Sr..  his  indosiures,  Im- 
provemMits,  and  throng  his  tenant  George 
Metcalf.  Jr.,  who  testified  that  "he  was  liv- 
ing with  his  father  on  the  land  In  dispute, 
when  father  sold  to  Brown.  Father  left 
few  Cnlifomio.  I  looked  after  the  place  for 
Mr.  Brown  until  May,  1891.  In  October, 
18S9,  I  leased  the  place  of  Mr.  Brown.  I 
paid  him  two  dollars  and  fifty  cents  for  the 
first  month,  and  plowed  about  twelve  acres 
of  land  for  the  balance  of  the  rent  I  left 
the  place  In  May,  1891."  In  the  ^ring  of 
1891  the  appellant  entered  upon  the  land 
with  the  consent  of  Metcalf,  Jr.,  or  Brown, 
or  both,  as  testified  to  by  Brown.  Whldiev- 
er  way  It  was  it  Is  Immaterial,  as  the  defend- 
ant himself  admits  that  the  plaintiff  and 
himself  woriced  the  land  together  during  the 
yean  18S1  and  1802,  which  oHistttnted  them 
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tenants  in  comnum  aa  to  Uw  crops  at  least, 
and  the  poaaesrion  of  the  defendant  waa  for 
tiie  benefit  ot  thA  plaintiff  as  well  as  for  lilm- 
self.  Beiiiluirt  t.  Braddiaw,  19  Ner.  258,  9 
Fac;  Bep.  245.  Under  tlie  aDore  facts  the 
defendant  Is  estopped  to  dlspnte  the  posses- 
sion fb»  plaintiff  to  the  premises  In  con- 
troveray,  and  when  he  refused  to  sorrender 
possession  to  the  plaintiff  titter  the  dlrMon 
of  the  crops  In  18^  be  t)ecaine  a  naked  tree- 
passer,  daiming  an  unvonanted  entry  up<m 
the  Inclosnre  of  the  plaintiff;  and  It  has  been 
held  by  all  courts  alnce  the  deddon  In  the 
case  of  AOiHton  t.  Fowler,  98  U.  &  613, 
that  a  peraon  cannot  fordbly  or  surreptl- 
tloudy  enter  npon  the  actual  Indosure  of  an- 
ctinee  on  the  ground  that  the  title  Is  In  the 
United  States,  and  ttiereby  acqtdre  a  right 
of  poBseasUm  to  the  land  within  the  Indo- 
sure. And  the  mere  fact  that  the  defend- 
ant alleged  that  at  some  future  time  he  in- 
tended to  connect  himself  with  the  govem- 
m^t  title  by  making  application  for  the  land 
as  a  homestead  did  not  give  him  any  right 
as  against  the  plaintiff,  who  was  rightfully 
in  poesesslon  of  the  land  at  the  date  of  the 
alleged  ouster;  for  when  no  better  title  than 
posseetdon  Is  shown,  he  who  Is  prior  in  time 
is  prior  in  right  Q^e  Judgment  and  order 
appealed  from  are  affirmed. 

BIQBLOW,  J.,  concurs. 


a  Okl.  3TB) 

WALTER  A  WOOD  MOWING  A  RBAP- 

INO-  00.  T.  FABNHAM. 
(Snprane  Court  of  Oklahoma.  July  20,  18B3.) 

GtlAKAXTT— APPBAIr— RRTI  KW. 

1.  An  undertaking  iDdorsed  on  a  promie- 
•Offy  note,  "For  ralue  received,  1  hereby  gnar- 
antr  the  payment  of  the  within  note,"  waiving 
demand  and  protest,  is  a  direct,  orif^nnl  prom- 
ise to  pay  the  note,  and  not  merely  a  guaranty 
that  the  note  will  be  paid  by  the  maker;  and 
hence,  io  an  action  on  such  nndertaldng,  tlie 
complaint  need  not  allege  the  iOBOlveney  of  the 
maker  of  the  note,  or  an  effort  by  plaintiff  to 
collect  the  note  from  the  maker. 

2.  A  ground  for  new  trial,  not  presented  la 
the  coart  below,  cannot  be  considered  in  the  8u< 
preme  court;  and  a  party  making  a  motion  for 
a  new  trial  is  bound  by  the  reasons  assigned 
tliereiQ.  as  shown  by  the  record,  and  can  urge 
no  other  in  the  supreme  court. 

3.  An  assignment  "that  the  court  nred  In 
overruling  api>ellant's  motion  for  a  new  trial" 
brings  op  for  review  all  the  reasons  properly 
and  sufficiently  set  forth  in  the  motion  for  a 
new  trial. 

4.  Where  the  record  on  appeal  does  not  pur- 
port to  contain  all  the  evidence,  the  supreme 
court  will  not  consider  whether  the  verdict  is 
contrary  to  the  law,  <a  is  supported '  by  suffi- 
doDt  evidence. 

5.  A  motion  for  new  trial  because  of  *'er- 
ran  of  law  occurring  at  the  trial,  and  excepted 
to  hy  deCmdant,"  Is  not  suffidoitly  spedfic  to 
ifarrant  a  review  of  such  alleged  errors  on  ap- 
peal from  an  order  denying  the  new  trial. 

Appeal  from  probate  court,  Canadian 
county;  Fox,  Judge. 

Action  by  the  Walter  A  Wood  Mowing  & 
Reaping  Company  against  A  H.  Famham 


on  certain  notes  guarantied  by  defendant 
From  a  Judgment  In  plaintlfTs  fia.Tor,  defend- 
ant app^da.  Affirmed. 

R.  S.  Smedley,  for  appellant  O.  O.  Blak^ 
for  appellee. 

BURFORD,  J.  The  appeUee,  the  Walter 
A  Wood  Mowing  &  Beapiog  Company, 
brongfat  its  suit  in  the  probate  court  of 
Canadian  county  to  recover  judgment 
agalnat  appellant  Famhnm.  on  aeveral 
promissory  notes  executed  by  divera  persons 
to  tike  appeUee,  and  bearing  the  following 
indorsement:  "For  value  received,  I  hereby 
guaranty  the  payment  of  the  within  note. 
Demand  for  payment  protest,  and  notice  of 
protest  waived.  A  A  Famham."  The 
oompluint  contains  a  separate  paiitgraph  for 
each  of  the  several  notes.  Trial  was  had 
by  Jury,  and  verdict  returned  in  favor  of 
plaintiff  for  $455»!),  and  Judgment  ren- 
dered on  the  verdict  The  case  comes  to 
this  court  by  appeal. 

The  record  ^ows  that  a  demurrer  was 
filed  to  the  complaint  in  the  court  below, 
and  overruled,  to  whldi  ruling  the  appelhmt 
excepted.  The  ruling  of  the  court  on  this 
demurrer  Is  assigned  as  error,  and  brings 
the  complaint  before  this  court  for  review. 
The  demurrer  is  for  want  of  sufficient  facts 
to  constitute  a  cause  of  action.  It  is  con- 
tei.ded  by  appellant  thut  he  Is  a  guarantor, 
only,  and  Is  not  primarily  liable  on  snid 
notes,  and  that  In  M-der  to  render  him  li- 
able as  such  gunrantca-  the  complaint  should 
allege  some  diligence  on  the  part  of  the 
payee  to  collect  from  tbe  payors.  We  do 
not  think  this  position  is  well  taken.  The 
^appellant  has,  aa  the  indorsemeint  purports, 
for  value  received,  guarantied  the  payment 
of  said  notes,  and  waived  demand  and  no- 
tice. In  the  case  of  Nadlng  v.  McGregor, 
23  N.  E.  Rep.  283,  the  supreme  court  of 
Indiana  very  apUy  said:  "It  is  often  a 
question  of  very  great  difficulty  to  determine 
whether  a  particular  Instrument  of  writing 
constitutes  a  strict  guaranty,  -or  whether 
it  ctmstltutes  an  original  undertaking. 
In  a  strict  guaranty,  the  guarantor  does 
not  undertalce  to  do  the  thing  which 
his  principal  is  bound  to  do,  but  his  oUlga- 
tlon  is  that  the  prindpal  shall  perform  such 
act  as  he  is  bound  to  perform,  w.  In  the 
event  he  falls,  that  the  guarantor  will  pay 
such  damages  as  may  result  from  such 
failure.  It  Is  this  feature  which  enables 
us  to  distluguisb  a  strict  or  collateral 
giuuanty  from  a  direct  undMlaklng  or  prom- 
ise, so  that  when  an  instrument  of  writing 
resolves  ttsdf  Into  a  promise  or  nndertak- 
ing  on  the  port  of  the  person  executing  it 
to  do  a  particular  thing,  which  another  is 
boimd  to  do,  in  the  event  such  other  person 
does  not  perform  the  act  himself,  it  is  said 
to  be  an  original  undertaking,  and  not  a 
strict  or  collateral  guaranty.  In  the  latter 
dass  of  omtnurts  the  undwtaking  Is  in  the 
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nature  of  a  sorety,  and  tiie  person  bound 
by  it  must  take  notice  of  the  default  of 
his  priucipal."  Ward  t.  Wilson,  100  Ind. 
52;  Wright  v.  Griffith,  (Ind.  Sup.)  23  N.  E. 
Rep.  281:  La  Rose  v.  Bank,  102  Ind.  332,  1 
N.  E.  Rep.  805;  Riddle  v.  Thompson.  104 
Pa.  St  330.  It  has  been  repeatedly  held 
that  where  a  note  Is  Indorsed,  **I  guaranty 
the  payment  of  this  note,"  the  guaiuu- 
tor  was  bound  for  the  payment  of  the  note 
In  the  first  instance.  Bumbom  t.  Gallen- 
tlne,  11  Ind.  295;  Studabakffl-  t.  Oody,  54 
Ind.  5SC;  Cole  t.  Bank.  60  Ind.  350.  The 
undertaking  of  appellant,  In  this  case,  is  not 
a  strict  or  collateral  gtmranty,  but  is  a  di- 
rect, original  promise  to  pay.  Frash  t. 
Polk,  67  Ind.  55;  Ward  t.  WUaon,  100  Ind. 

Wlien  a  stipulation  Is  to  pay  the  debt 
or  perform  the  contract  of  another  abso- 
lutely, and  at  all  events,  the  obligor  ^ould 
be  held  liable  without  notice  of  default 
In  such  cases  the  contract  Is  more  of  the  na- 
ture of  a  contract  of  suretyship,  or  a  direct 
original  personal  promise,  than  that  of  a 
guarantor.  Ward  v.  Wilson,  100  Ind.  52. 
In  the  case  at  bar.  If  the  appellant  suffered 
any  loss  or  dam-ase  by  the  default,  negli- 
gence, or  laches  of  the  appellee,  It  Is  proper 
matter  of  defense,  and  the  complaint  was 
not  bad  for  falling  to  aver  the  insolvency 
of  the  payors  of  the  notee,  or  that  an  effort 
had  been  made  to  collect  Bald  notes  from 
the  payors. 

There  are  13  assignments  of  error  In  this 
cause.  The  third  we  have  already  consid- 
ered. The  othera,  exc^t  the  eleventh, 
present  no  questions  for  our  consideration. 
The  matters  complained  of  relate  to  rulings 
of  the  court  during  the  progress  of  the  trial, 
and  are  all  proper  subjects  for  a  motion  for 
a  new  trlaL  It  is  well  settled  that  a  cause 
for  new  trial,  not  presented  In  the  court 
below,  cannot  be  considered  In  the  supreme 
court  and  that  a  party  making  a  motion 
for  a  new  trial  is  bound  by  the  reasons  as- 
signed therein,  as  shown  by  the  record,  and 
can  urge  no  other  In  the  supreme  court 
Ttnder  v.  Association,  3S  Ind.  555;  Rlngle  v. 
Bicknell,  32  Ind.  369;  Sharps  t.  O'Brien, 
39  Ind.  601;  Rhodes  t.  Mummery,  4S  Ind. 
2ia 

The  eleventh  asrtgnment  of  error  Is  "that 
the  court  erred  In  overruling  appellant's  mo- 
tion for  new  trial."  This  brings  before  us 
all  the  reasons  properly  and  sufficiently  set 
forth  In  the  motion  tor  a  new  trial.  The 
motion  for  a  new  trial  oontalns  but  two 
specifications,  viz.:  (1)  That  the  verdict  and 
decision  are  not  suBtolned  by  sufilcirat 
evidence,  and  are  contrary  to  law.  (2)  Er- 
rors of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  defMidant 

The  motion  was  overruled,  and  exception 
saved.  The  record  does  not  purport  to  con- 
tain the  evidence.  WTiere  the  bill  of  ex- 
ceptions does  not  contain  all  the  evidence, 
the  supreme  court  will  not  consider  whether 
the  verdict  Is  contrary  to  law,  or  is  sup- 


ported by  suffldoit  evidence.  Railway  Co. 
T.  Henly,  88  Ind.  635.  When  a  queetloa- 
cannot  be  fully  considered  without  an  ex-' 
aminatlon  of  all  the  evidence,  It  must  af- 
firmatively appear  by  bill  of  exertions  that 
all  the  evidence  la  In  the  record.  Railway 
Co.  V.  Murdodc,  82  Ind.  381. 

The  second  reason  assigned  as  cause  for 
new  trial,  viz.  "errors  of  law  occurring  at 
the  trial,  and  excepted  to  by  the  defend- 
ant," is  too  general,  uncertain,  and  Indefinite 
to  present  any  question  for  this  court 
Judge  Elliott,  in  bin  valuable  work  on  Ap- 
pellate Procedure,  (page  78(1,  8  848,)  says: 
"If  the  court  in  matters  pertaining  to  the 
trial,  violates  settled  rules  of  law  or  pro- 
cedure, «nd  harm  results  to  the  complain- 
ing party,  he  Is  entitled  to  a  new  triaL  But 
It  is  necessary  that  It  should  appear,  Inf»en- 
tially  or  directly,  that  the  Irregidarities  were 
of  such  materiality  as  to  prejudice  his  sub- 
stantial rights.  The  particular  Irregulari- 
tlea  must  be  specified.  It  Is  not  sufficient 
to  employ  tlie  general  words  of  the  statute." 
Again,  in  section  8.53,  the  author  says:  "Er- 
rors of  law  committed  by  the  court  on  the 
trial  are  grounds  for  a  new  trial,  but.  to  be 
available,  they  roust  be  specified  with  par^ 
ticularlty.  It  Is  not  sufficient  to  employ 
general  terms,  although  they  are  such  as 
tlie  statute  supplies.  Each  ruling  is  re- 
quired to  be  specified."  And  this  rule  Is 
based  on  sound  reason  and  good  practice. 
It  is  eminently  proper  that  all  irregularities 
should  be  specifically  pointed  out  to  the  trial 
court  In  the  motion  for  now  trial,  and  the 
coiurt  given  an  opportimlty  to  review  Its 
proceedings  with  deliberation,  and  correct 
Its  errors.  If  any  have,  in  the  haste  attend- 
ing the  trial,  been  committed;  and  If  the 
court  overrules  a  motion  of  this  character, 
and  exception  la  saved,  an  assignment  of 
error  In  the  supreme  court  that  the  trial 
court  erred  in  overruling  the  motion  for  new 
trial,  will  bring  all  the  nllcgod  causes  for 
new  trial  before  the  appellate  court  for 
review,  and  the  causes  for  new  trial  need 
not  be  specifically  assigned  as  error  In  the 
supreme  court  We  find  no  error  in  the 
record,  and  the  judgmmt  Is  affirmed,  at 
cost  of  appelant 


(S  Colo.  App.  SS4> 
CITY  OF  PUEBLO  T.  PINCKNET. 
(Court  of  Appeals  of  C<4orado.  June  12, 1893.). 

APPE  A  L~RBVI  EW— K  VI DRNCE. 

Where  there  is  evidence  to  suntort  the 
verdict.  It  will  not  be  disturbed  on  appeal,  even 
though.  In  cases  of  conflict,  a  prepoDderance  of 
the  evidence  appears  to  be  against  it 

Appeal  from  district  court;  Pueblo  county. 

Action  by  Anna  Pinckney  against  the  city 
of  Pueblo  for  pnsonal  Injuries  resulting  from 
a  defective  sidewalk.  From  a  Judgmoit  In 
plaintiirs  favOT.  defendant  apt)eala  Af- 
firmed. 
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M.  G.  Satmder8t  tor  aj^eUant.  WsPetiey 
<&  McAIUney,  for  appellee: 

REED,  J.  Tble  eait  was  bronght  ap- 
pellee against  the  dty  of  Pueblo  to  recover 
damage  f<M*  a  personal  Injury  rec^ved  by 
a  fall  upon  the  street  through  the  alleged 
negligence  of  the  dty  In  falling  to  keop  a 
sidewalk  In  repair.  It  appears  that  the  slde- 
ivalk,  where  the  accident  occurred,  was  con- 
structed of  boards  laid  upon  stringers  or 
sills,  the  boards  being  eight  feet  long,  the 
width  of  the  sidewalk,  and  at  right  angles 
to  the  course  of  the  street.  It  Is  shown  by 
the  evidence  that  one  board  was  considera- 
bly dcrayed  and  weakened,  not  properly  sup- 
ported from  below;  that  appellee  stepped 
upon  It  and  It  settled  or  sprung  down;  her 
foot  caught  against  the  next  board,  or  In 
ttie  opening  between  the  two,  caused  by  the 
dnfclng  of  the  boord.  and  she  fell,  receiving 
serious  and  permanent  Injury.  Issues  were 
properiy  made  by  the  pleadings,  a  trial  had 
to  a  jury,  resulting  in  a  verdict  for  the  plain- 
tiff for  $1,645.50,  and  a  Judgment  on  the  ver- 
dict, from  which  tliis  appeal  was  prtmecnted. 
As  In  all  cases  of  that  kind,  tiiere  was  some 
conflict  of  testimony.  No  objections  api>ear 
to  have  been  made  to  any  testimony  offered 
nor  exceptions  saved  to  the  nillng  of  the 
court  Upon  the  close  of  the  plaintiff's  evi- 
dence a  motion  was  made  by  the  defendant 
for  a  nonsuit  which'  was  very  property  over- 
ruled. Error  is  assigned  upon  the  Instruc- 
tion of  the  court  but  appears  to  have  been 
abandoned.  It  is  not  urged  in  argument  nor 
are  the  instmcttons  set  out  in  the  abstract. 
Appellant's  contention  Is  based  entirely  up- 
on the  supposed  improper  finding  of  the  Jury 
In  favor  of  the  plaintiff  as  being  against 
the  evidence.  The  correctness  of  the  Instruo- 
ttons  being  conceded,  no  questions  of  law 
presented,  and  there  being  evidence  to  sup- 
port the  verdict  there  Is  nothing  for  this 
court  to  review.  It  la  clearly  the  province 
of  the  Jury  to  And  the  facts  in  the  case, 
and  unless  there  la  an  evident  disregard 
of  duty,  and  a  finding  is  made  so  at  vari- 
ance with  the  law  and  the  facts  established 
as  to  show  it  the  result  of  lmprox>er  influ- 
ence or  motives,  such  flndlng  will  not  be 
renewed.  Appellate  courts  cannot  disregard 
the  findings  of  a  Jxiry  nnd  substitute  them- 
selves in  the  place  of  It  "Within  its  limits 
and  line  of  du^  Its  rights  and  powers  are  as 
well  defined  as  those  of  the  presiding  Judge 
or  the  Judges  of  this  court.  This  principle 
has  been  so  often  asserted  by  both  courts  of 
last  resort  that  a  recitation  of  the  cases  is 
unnecessary.  Where  there  is  evidence  to  sup- 
port the  verdict  It  will  not  be  disturbed, 
even  though,  in  cases  of  conflict  a  preponder- 
ance of  the  evidence  appears  to  be  agalDst 
It;  hence  the  futility  of  prosecuilng  appeals 
where  the  only  error  relied  upon  la  the 
finding  of  questions  of  fact  by  a  Jury,  where 
tlie  evidence  is  conflicting.  The  Judgment  of 
the  district  court  must  be  affirmed. 


(H  Or.  «in 

ORANB  T.  JONES. 
(Sapreme  Court  of  Oregon.    July  24.  1803.) 

LllUTATION  or  AcnOHS— ABBKSOa  AHD  CoMCBAIr- 
HBNT. 

Hill's  Add.  Laws,  8  16,  providiDg  that 
when  the  cause  of  action  accraes  agaiDst  aDy 
person  out  of  the  state  or  concealed,  ttm  stat- 
ute shall  not  run  tilt  his  return  or  reappear- 
ance, EDd  in  case  of  such  absence  or  conceal- 
ment begOD  after  the  caaite  has  accrued  the 
time  thereof  shall  not  be  reckoned  under  the 
statute,  does  not  apply  to  a  defendnnt  who  was 
B  DonresideDt  of  the  state  wheD  the  oause  of 
action  arose.  McCormick  v.  BlaDcbard,  7  Or. 
232,  foiiowed. 

Appeal  from  circuit  court  Marion  conntr; 
George  H.  Burnett  Judge. 

Action  by  M.  L.  Crone  against  G.  L.  Jonea 
on  a  note.  A  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.  Affirmed. 

W.  H.  Holmes,  for  appellant  J.  W.  Whal- 
ley  and  G.  O.  Ames,  for  respondent 

PER  CURIAM.  This  Is  an  action  against 
the  defendant  as  Indorser  of  a  promissory 
note  for  $150,  dated  April  29,  1879,  executed 
and  made  payable  in  the  province  of  Ontario, 
Canada,  due  one  mcmth  after  date.  The  com- 
plaint alleges  tihat  soon  after  the  maturity  of 
the  note  the  defendant  came  to  the  United 
States,  and  for  more  than  nine  years  prior  to 
the  commencement  of  this  action  was  ooo- 
ceuled  within  tlie  state  of  Oregon,  and  his 
whereabouts  unkno\vn  to  the  plaintiff  until 
a  short  time  before  this  action  was  com- 
menced. A  demurrer  to  the  complaint  was 
sustained  by  the  coturt  below  on  the  ground 
that  the  action  Is  barred  by  the  statute  of 
limitations,  and  plaintiff  appeals. 

The  only  question  for  decision  Is  whether 
section  16  of  Hill's  Annotated  Laws  Is  de- 
Agacd  to  apply  to  a  defendant  who  was  a 
nonreddent  of  the  state  at  the  time  the 
cause  of  action  arose.  This  question  was 
considered  in  McCormick  v.  lilanchanl,  T  Or. 
232,  and  It  was  there  held  that  section  10, 
when  consldorM  In  connection  with  section 
26,  should  be  construed  to  apply  to  residents 
only;  and  this  Is  decisive  of  tlie  question 
now  presented,  unless  that  case  Is  to  be  over- 
ruled, and  this,  as  at  present  advL<ied,  we  are 
not  prepared  to  do.  Judgment  affirmed. 


FOLLETT  et  al.  v.  TERRITOnY, 
(Supreme  Court  of  AriisoDa.    Jsd.  2S,  1S03.) 
CasnmiLiTT  of  Witness— Falsdk  is  Uho— Af- 

I>l.[CATIOS  OP  RULB. 

The  whole  testtmonv  of  a  witness  Is  not 
to  be  disregarded  beeanse  oe  testified  fal<iclT  a« 
to  a  material  fact,  nnless  he  did  so  knowiugly 
and  willfully. 

Appeal  fKHu  district  court,  Graham  coun- 
ty; Richard  E.  Sloan.  Judge. 

Lyman  Follett  and  odiers  ware  amvlcted 
of  a  crime,  and  appeaL  Reversed. 

William  B.  Barnes  and  F.  J.  Hen^,  toe 
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appellants.  William  Hmlng,  Atty.  Gen., 
for  the  Terrltofy. 

GOODING,  C.  J.  In  this  case  the  trtal 
court  gave  the  following  Instruction:  "In 
eonsltlerlng  the  question  of  guilt  or  inno- 
cence the  jury  had  the  right,  and  It  Is  Its 
duty,  to  examine  carefully  Into  the  credi- 
bility of  the  witnesses;  and  In  Investigat- 
ing the  question  of  credibility  the  Jury  has 
a  right  to  take  Into  consideration  the  mo- 
tiyes  of  witnesses  so  far  as  the  question  or 
testimony  of  a  witness  discloses  any  mo- 
tive,  and  if  the  Jury  finds  that  any  witness 
has  sworn  falsely  cm  a  materlai  fact  they 
have  the  right  to  disregard  his  whole  testi- 
mony, except  so  far  as  the  testimony  of  such 
witness  be  corroborated  by  other  credible 
evidence  In  the  case."  The  maxim  "falsus 
in  uno,  falsus  In  omnibus,"  applies  only  In 
case  the  witness  has  knowingly  and  will- 
fully sworn  falsely.  The  instruction,  as  giv- 
en, we  think  was  erroneous.  The  Judgment 
should  be  reversed.  Pope  v.  Dodson,  58 
IlL  365;  McClure  v.  WilUams,  65  111.  302; 
Barney  v.  Dudley,  (Kan.)  19  Pac.  Rep.  550; 
HiUman  v.  Schwenk,  6S  Mich.  283,  36  N.  W. 
Kep.  T7;  Railroad  Go.  t.  Hack,  66  Rl.  243. 

KIBBBT  and  WELLS.  JJ.,  concur  spe- 
cially. 


{It  Wwb.  ISO 

NEUFBLDER  v.  GERMAN-AMERICAN 
INS.  CO. 

(Supreme  Ootirt  of  WasUngton.  Blay  10, 1893.) 
OABMisHHBNT—JmttsDicTioM— Situs  or  Dbbt— 

ABAHDOMMENT  Or-ATTACTMBNT. 

1.  A  foreign  insurance  company  had  a 
general  agency  in  California  for  the  manage- 
ment of  its  budness  in  Washiogton  and  other 
states,  and  there  disbursed  its  funds  for  the 
payment  of  loRsea.  It  had  a  local  agent  in 
WaahiogtOD,  who  issued  policies,  and  on  whom 
process  could  be  served.  Bdd,  that  the  sitii> 
of  the  debt  for  a  loss  on  a  policy  issued  by  the 
local  agent  In  Washington  was  not,  for  the 
purpose  of  suit,  limited  by  the  domicile  of  the 
company  or  of  the  assured  ia  that  state,  but 
the  assured  could  sue  the  company  in  Califor- 
nia, and  therefore  his  creditors  could  gatidsh 
the  debt  there. 

2.  The  fact  that  one  of  several  attachitu; 
creditors  of  an  aa^ienor  for  the  benefit  of  cre£ 
Iters  presents  his  claim  to  the  asdgnee  does 
not  prejudice  the  others,  so  as  to  constitute  an 
abandonment  of  their  attschmeats. 

Appeal  from  superior  court.  King  county; 
Richard  Osbom,  Judge. 

Action  by  B.  C.  Neufelder,  as  assignee  for 
the  benfflt  of  creditors  of  C.  H.  Knox, 
against  the  German-American  Insurance  Com- 
pany, on  an  insurance  policy.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Stnidwick,  Peters  &  Van  Wyck,  for  appel- 
lant Strattou,  Lewis  &  Oilman,  for  re- 
spondeat 

ANDERS,  J.  This  action  waa  broo^t  by 
the  iqipellant  to  i-ecovw  from  the  respmid- 


cnt  the  sum  of  (1,000,  aUeged  to  be  due 
upcm  a  policy  of  fire  Insurance  issued  by  the 
respondent  to  one  C.  H.  Knox,  the  assignor 
of  the  appellant.  The  respondent  Is  a  cor- 
poration incorporated  and  existing  under  the 
laws  of  the  state  of  New  York,  and  at  the 
time  of  Issuing  the  policy  under  consideration 
was  lawfully  authorized  to  transact  business 
In  this  state.  It  also  carried  on  business  In 
Oregon,  California,  and  other  states  and  terri- 
tories on  the  Padflc  coast,  and  had  a  gener- 
al ag«it  for  the  management  of  its  business 
in  all  of  sold  states  and  territories,  including 
Washington,  whose  office  was  at  San  Fran- 
dsco,  in  the  state  of  California.  Its  funds, 
for  the  payment  of  losses  were  kept  by 
this  general  agent  or  manager  at  San  Fran- 
dsco,  and  disbursed  by  him  as  occafflon  re- 
quired; the  local  agents  In  the  several  states 
having  no  authority  to  pay  or  settle  for 
losses,  except  by  his  special  InstnictionB. 
On  September  11, 1890,  the  rwpondent  issued 
a  policy  of  Insurance,  whereby  It  insured  O. 
11.  Knox  against  loss  or  damage  by  fire,  to 
the  amount  of  |1,000,  on  a  stock  of  merchan- 
dise belcm^ng  to  him,  or  In  which  he  was  In- 
terested, In  Seattle,  from  the  11th  day  of  Sep- 
tember, 1800,  to  the  lltb  day  of  Septem- 
ber, 1891,  which  policy  was  duly  execut- 
ed by  the  respondent  through  its  preeldcmt 
and  secretary  in  the  state  of  New  Yoric, 
and  countersigned  by  its  duly-aathorlxed 
agent  Id  the  city  of  Seattle,  and  by  said  agent 
there  delivered  to  said  Knox.  On  the  10th 
day  of  September,  1890,  the  pn^erty  so  in- 
sured was  destroyed  by  fire,  and  the  loss 
was  duly  adjusted  at  the  sum  of  $1,000.  On 
the  25th  day  ot  October,  1890,  the  assured 
made  a  general  assignment  for  the  beneQt 
of  his  creditors,  in  accordance  with  the  In- 
solvency laws  of  this  state,  to  the  appelant, 
who  accepted  the  trust,  and  duly  quallQed  as 
assignee.  After  the  loss  occurred,  and  prior 
to  the  assignment  of  Knox  to  the  aroetiant, 
certain  creditors  of  Kmo,  redding  In  SanFmn- 
cIbco,  Commenced  actions  in  the  superior 
court  ot  the  city  and  count?  of  Ban  Frandsco 
to  recover  the  amounts  due  them,  and  caused 
the  debt  due  from  the  respondent  to  Kn(Hc 
upon  the  insurance  policy  to  be  attached, 
in  accordance  vrttL  the  laws  of  OoUfonda. 
by  dellToInx  a  copy  ot  tiie  -writs  of  attadi- 
ment  to  <me  Grant  the  general  agent  ot  the 
company,  together  with  a  notice  that  the  debt 
owing  by  respondent  to  the  s^d  Knox  was 
attached  in  pursuance  of  said  writs.  The  re- 
spondmt  admits  its  liability  cm  the  poOey 
upon  whkfli  this  action  was  brought,  and 
does  not  seek  to  evade  the  payment  of  the 
sum  due,  but  contends  that  the  levy  d  the 
gfunldhmesit  process  In  Oalifi»mia  prior  to 
the  time  of  the  asdgnmoit  to  the  appellant 
Is  8  bar  to  this  action.  Knf»  is  a  resident  of 
this  state,  and  no  personal  servioe  was  made 
npon  him,  nor  did  he  enter  an  aiq>earance 
ia  Mther  ot  tho  actl<HU  in  the  state  of  Goll- 
fomia  In  which  Hie  attacbments  were  levied. 
The  service  of  summons  was  made  by  publi- 
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cation,  in  the  manner,  and  for  the  length  of 
time.  proTlded  by  tiie  laws  of  California.  Up- 
on the  taeia  found,  concerning  whkik  there 
is  no  rontroverar,  the  conrt  below  entovd 
jndgmmt  In  favor  of  the  respondent,  find  tho 
qneation  for  our  determination  on  this  ap- 
peal is  whether  or  not  the  coort  committed 
error  in  so  d(ring. 

It  is  contended  the  app^ant  that  the 
Oalifomla  court  never  obtained  }tu1sdictl<m 
ot  the  debt  owing  the  respondtot  to  Knox, 
because  the  altus  of  the  debt  was  either  at 
the  domicile  4^  the  creditor  or  at  the  d(Hnl- 
cHe  of  the  debtor,  and  In  ^tber  event  was 
not  within  the  JnrlsffletlcHi  of  the  oonrt; 
and  the  argument  is  that  tlie  claim  oC  Knox 
against  the  Insurance  company  Is  personal 
pn^iiCTty,  and  as  such  follows  the  person  of 
the  owner,  but  that.  If  Its  situs  was  at  the 
domldle  of  the  debtor,  still  it  was  In  this 
state,  and  not  In  California,  for  the  reason 
that  the  policy  of  Insurance  was  executed 
here,  by  a  company  doing  business  bere,  and 
whose  domicile  was  therefore  here,  for  all 
purposes  connected  therewith,  and  especial- 
ly for  the  purpose  of  suit  upon  the  contract. 
It  Is  conceded  by  the  respondent  that  by 
establishing  agencies  and  doing  bUHlness  here, 
and  appointing  an  agent  upon  whom  serr- 
Ice  of  process  should  be  made,  as  required 
by  our  stitute,  it  became  amenable  to  all 
the  laws  of  this  state  concerning  foreign 
corporations,  including  the  liability  to  be  sued 
for  the  enforcement  of  Its  obllgnUons;  and 
It  Is  not  contended  by  the  respondent  that 
the  proceedings  In  the  California  conrt  are 
entitled  to  any  faith  or  credit  here.  If  that 
court  had  not  jurisdiction  of  tlie  respondent, 
and  of  the  debt  attempted  to  be  garnished 
there.  It  Is  well  settled  that  if  a  court  has 
neither  jurisdiction  of  the  person  of  the  de- 
fendant, nor  of  bis  property.  It  has  nothing 
before  It  upon  which  It  can  adjudicate,  and 
that  any  judgment  It  may  render  under 
such  ciroumstanccs  Is  of  no  validity  what- 
erer.  Pennoyer  v.  NeCF,  95  U.  S.  714.  But 
It  is  not  necessary,  to  order  that  a  valid  Judg- 
ment may  be  rMidered,  that  both  the  person 
and  the  property  of  the  defeudant  be  within 
the  territorial  jurisdiction  of  the  court  If 
property  Is  attached,  and  the  defendant  Is 
not  personally  seiTed,  and  does  not  appear, 
and  publication  of  the  summons  Is  duly  and 
regularly  made,  the  court  has  jurisdiction 
to  render  a  Judgineut  personal  In  form,  but 
whidi  affects  only  what  is  attached.  Bnt 
such  judgment  will  not  authorize  an  execu- 
tion against  any  other  property,  nor  can 
it  be  made  the  basis  of  an  action  against  the 
defendant.  Drake,  Attachm.  (7th  Ed.)  |  5; 
Cooper  V.  Reynolds,  10  Wall.  308. 

The  first  inquiry,  therefore,  is,  was  the 
property  of  Knox  attached  by  the  service 
of  the  writ  and  notice  upon  the  respondent 
at  San  Francisco?  And.  there  being  no 
question  as  to  the  regularity  of  the  gar- 
nishment proceedings,  the  answer  must  de- 
poid  upon  whether  or  not  the  respondent. 


and  the  debt  owing  by  it  to  the  attachment 
defendant,  were  within  the  Jorlsdlctlon  of 
the  court.  There  is  no  question  bnt  what 
the  money  to  pay  the  debt  was  in  the  pos- 
sesslon  of  the  resp<mdent  at  San  Francisco, 
althou^  the  pardcolar  anm  required  had 
not  been  set  apart  for  that  purpose  prior  to 
the  service  of  the  garnishment  process, 
laws  of  California  provide  Uiat  any  credit 
or  other  posonal  property  In  the  posses- 
sion or  onder  the  control  of  any  person, 
or  debts  owing  to  the  defendant,  may  be 
attached  In  the  manner  therein  prescribed. 
See  Deer.  Code  Civil  Proc.  H  542-544.  And 
under  sndi  a  statute  there  is  no  doubt  that 
a  resident  may  be  charged  as  garnishee  in 
respect  of  a  debt  he  owes  to  a  nonresident 
But  a  nonresident  Is  not  subject  to  garnish- 
ment nnless,  when  garnished,  he  have,  In 
the  state  where  the  actlcm  Is  pending  and 
the  attachment  la  obtained,  property  of  the 
defendant  under  his  control,  or  he  be  bound 
to  pay  the  defendant  money,  or  to  deliver 
to  him  goods,  at  some  particular  place  in 
that  state.  Hawes,  Juris.  S  253;  Drake,  At- 
tachm. (7th  Ed.)  §  474,  and  cases  cited.  Bnt 
It  Is  claimed  by  the  learned  conusel  for  the 
appellant  that  this  rule  Is  not  applicable 
In  this  case,  for  the  reason,  as  already 
stated,  that  the  respondent  cannot  be 
deemed  to  have  a  domicile  otho*  than  In 
this  state,  In  respect  of  business  transacted 
here,  and  for  the  further  reason  that  the 
debt  sought  to  be  attached  Is,  and  always 
has  been,  at  the  domicile  of  the  creditor  in 
this  state.  As  to  the  validity  of  the  policy 
of  Insurance,  If  that  were  In  issue,  we  should 
say  that  the  contmct  should  be  Interpreted 
by  the  laws  of  this  state.  1  May,  Ins.  S  66; 
Whart.  Confl.  Laws,  S  309;  3  Amer.  &  Eng. 
Enc.  Law,  551.  But  we  are  not  prepared 
to  say  that  it  can  only  be  enforced  in  our 
own  courts.  On  the  contrary,  we  are  of 
the  opinion  that  the  assured  himself  might 
have  brought  an  action  on  his  policy  In  Cali- 
fornia, or  In  any  other  state  where  the  In- 
surance company  could  be  legolly  served 
with  process.  It  is  no  part  or  Ineredleut 
of  the  contract  of  Insurance  that  it  shall 
be  enforced  only  In  conformity  to  the  law 
of  the  place  where  It  Is  executed.  Gris- 
wold  V.  Insurance  Co.,  3  Blatchf.  231.  And 
as,  in  this  instance,  Knox  could  have  col- 
lected his  claim  against  the  respondent  fn 
the  courts  of  California,  It  follows  that  his 
creditors  there  had  the  same  right  to  col- 
lect it  by  process  of  garnishment,  and  to 
apply  the  proceeds  In  satisfaction  of  their 
demands  against  him.  In  fact  garnishment 
while  In  the  nature  of  a  procwding  in  rem, 
Is,  in  effect  an  action  by  the  defendant. 
In  the  plaintiff's  name,  against  the  gar^ 
nishee,  the  purpose  and  the  result  of  which 
are  to  subrogate  the  plaintiff  to  the  rights 
of  the  defeudant  against  the  garnishee. 
Drake.  Attachm.  (7th  Ed.)  {  452.  ■  As  to  the 
liability  of  foreign  ccMnporatirais  to  garnish- 
ment we  think  the  law  is  oortectly  sum- 
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marlzed  In  8  Amer.  &  Eng.  Enc.  Law,  p. 
1131,  as  follows:  "Except,  therefore,  In 
those  states  where  It  is  held  that  corpora- 
tions are  In  no  event  subject  to  garuishment, 
a  foreign  corporation  may  be  charged  as 
garnishee  In  all  cases  where  an  original  ac- 
tion might  be  maintained  against  it  for  the 
recoTeiy  of  the  property  or  credit  in  respect 
to  which  the  garnlalimeot  is  served."  Al- 
though the  situs  of  Intangible  personal  prop- 
erty may  be  at  the  domicile  of  the  creditor 
for  the  purpose  of  taxation  or  distribution, 
yet  for  the  purpose  of  collection  a  debt  Is 
ambulatory,  and  accompanies  the  person  of 
the  debtor.  We  think  this  debt  was  prop- 
erly attached  In  California;  and,  that  be- 
ing so,  the  attachment  proceedings  there 
«>n8titute  a  defense  to  this  action.  Embree 
V.  Hanna,  5  Johns.  101;  Wheeler  v.  Ray- 
mond, 8  Cow.  315,  note  a;  Andrews  v.  Her- 
rlot,  4  Cow.  521;  Dlttenhoefer  v.  Clothing 
Co.,  4  Wash.  St  519,  30  Pac.  Rep.  681.  In 
the  case  last  above  cited,  this  court  h^d 
that  where  a  foreign  cOTporatlon  does  busi- 
ness In  this  state,  under  the  laws  prescribed 
by  our  legislature,  and  has  an  attorney  ap- 
pointed, upon  whom  service  in  any  proceed- 
ings In  the  courts  in  this  state  may  be 
made.  It  thereby  becomes  subject  to  gar- 
nishment here.  We  have  no  doubt  of  the 
correctness  of  that  decision,  and  are  there- 
fore bound  to  recognize  the  doctrine  therein 
enunciated,  when  aflirmed  by  courts  in 
other  states,  which,  JUie  Calif ornUi,  have 
statutes  substantially  I'ke  our  own. 

The  further  pohit  Is  made  by  the  appel- 
lant that  the  plaintiffs  In  the  attachment 
suits,  by  filing  their  claims  with  the  as- 
signee, (appellant,)  thereby  abandoned  any 
rights  they  may  have  had  under  the  attach- 
ments. If  the  obJectiMi  Is  at  all  available, 
It  is  certainly  not  applicable  to  the  action  of 
Isadore  Leviere,  In  which  the  amount  sued 
for  was  $2,439.21,  and  was  made  up  of  vari- 
ous assigned  claims,  only  one  of  wWch  was 
filed  with  the  assignee  in  this  state,  and 
that  only  for  the  sum  erf  1279.92.  The  re- 
maining attaching  credltOTS  cannot  be  affect- 
ed by  the  action  erf  those  who  filed  their 
daln^  and,  as  the  amount  claimed  Is  large- 
ly In  excess  erf  the  debt  attached,  the  re- 
sult would  he  the  same  to  the  appelluit. 
evm  If  we  should  adopt  the  rule  of  law 
cont^ided  for  by  Um.  The  Judgment  of 
the  court  below  Is  affirmed. 

DUNBAR,  0.  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 

(6  Wash.  368) 

ALOAR  V.  HILL  et  al. 
(Supreme  Court  of  Washington.   Hey  12, 1893.) 

PdBLIO  L&KDB — PrESUMPTIOS— COHPORATB 
Limits. 

1.  Act  Cong.  March  3,  1877,  (19  Stat.  395, 
D  2,)  reliitive  to  territories,  oonfirmGd  all  en- 
tries which  had  been  theretofore  allowed  upon 
iuids  "afterwards  ascertained"  to  have  been 
embraced  in  the  corporate  limits  of  any  towo* 


(Wash. 

but  which  entries  are  or  shall  be  shown  to 

elude  only  unoccupied  lands  of  the  United 
States,  not  nsod  for  municipal  parpostfs.  i7cH 
that  an  entryman  was  not  presumed  to  know 
the  iimitH  of  any  town  incorporated  by  a  terri- 
torial lefpsiature,  since  otherwise  no  land  could 
have  been  "afterwards  asccrtainetl"  bj  him  to 
have  hem  embraced  In  the  corporate  limits  of 
any  town,  and  wtlon  2  of  the  act  could  have  no 
possible  awlication.  27  Fac  Rep.  922,  af- 
firmed. 

2.  The  fact  that  an  entryman  of  land 
within  the  limits  of  a  city  was  the  marshal 
thereof  raised  no  presumption  that  he  knew  the 
corporate  limits  of  the  dty.    27  Pac.  Bep. 

922,  affirmed. 
Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  King  couniy; 
L  lichtenberg,  Judge. 

Action  by  Henry  S.  Algar  against  Alice  S. 
HUl,  executrix  of  W.  a  HiU,  and  otbais. 
to  have  a  patentee  of  lands  dedared  trustee 
of  plaintiff.  Decree  for  plalntifF,  and  def^- 
ants  appeaL  Reversed. 

Stmve  &  McMI<^en  and  Hughes,  Hastings 
H  Stedman,  ttx  i^p^nta.  Junius  Rocbes- 
ter,  for  respemdent. 

STILES,  J.  We  see  no  reason  for  not  ad- 
berlhg  to  the  conclniion  arrived  at  In  this 
case  when  It  was  here  before.  Alger  v.  Hill, 
2  Wash.  St.  344,  27  Pac.  Rep.  922.  Upon 
the  trial  of  the  case  the  learned  Judge  of  the 
mipcplor  court  seems  to  have  proceeded  up- 
on the  theory  that  our  decision  upon  the 
former  appeal  was  based  solely  on  the  ac- 
tion of  the  land  officers  In  concluding  that 
Mlnnlck  had  knowledge  that  his  land  was 
within  the  corporate  limits  of  the  city  of 
Seattle,  because  he  was  marshal  of  that 
town;  and  as,  at  the  trial,  tie  production  of 
the  secretary's  decision  showed  that  there 
were  other  facts  before  him,  which  tended 
very  strongly  to  sliow  that  Minnick  did  know 
that  the  bound.-irics  of  the  city,  as  fixed  by 
the  territorial  statute  of  1809,  Included  his 
land,  the  judgment  of  the  court  was  in  re- 
spondent's favor.  But  it  was  the  Intention 
of  tlUs  court  to  express  In  the  former  de- 
cision that  In  its  view  the  act  of  1877  did 
not  depend  upon  the  knowledge  of  the  en- 
trymau,  but  upon  the  ascertninment  that  the 
limd  was  within  corporate  limits  by  the  land 
officers.  That  part  of  the  opinion  found  on 
pages  3oO,  351,  2  Wash.  St..  and  page  924, 
27  Pac.  Rep.,  was  devoted  to  that  subject, 
and  terminated  In  what  would  seem  to  be  a 
clear  statomeot:  "To  the  entryman  no  knowl- 
edge of  tlie  law  or  the  fact  was  Imputed  un- 
der this  act;  and.  tried  by  this  Interpretation, 
Minnick  was  entitled  to  have  the  benefit  of 
Its  provision."  Tlie  history  of  the  case,  as 
appears  from  the  record.  Is  as  follows:  Min- 
nick laade  his  final  proof,  and  was  allowed 
to  enter  the  laud,  May  4,  1875,  and.  for  all 
that  appeared  In  the  land  office,  he  would 
have  received  a  patent  In  the  due  course  of 
business.  But  at  some  subsequent  date  the 
dty  of  Seattle  sought  to  have  this  land  and 
other  similarly  situated  lands  patented  to  it. 
I  and  to  clear  the  record  of  the  entries  of  Mln- 
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nick  and  others  initiated  a  contest  tbe  pur- 
pose of  which  was  to  show  that  its  corpo- 
rate limits  included  all  the  tracts  then  in 
qneetton.  This  contest  was  successful,  for, 
althon^  the  right  of  tiie  city  to  hare  patent 
was  denied.  It  was  In  the  course  of  the  pro- 
ceeding ascertained  by  tbe  coram Issioner  that 
MInnlck*s  tract  was  within  the  limits  of  the 
city  of  Seattle,  under  its  clxai-tOT  of  1868,  and 
therefore  not  subject  to  entry,  and  his  entry 
was  ordered  canceled  January  12, 1877.  Six- 
ty days  were  allowed  for  an  appeal,  and  an 
appeal  was  duly  taken;  but  before  the  ex- 
piration of  the  time  for  appeal  even,  and  on 
March  3,  1877,  the  act  of  that  date  became 
operative.  Upon  the  appeal  to  the  secretary, 
hla  attentlcm  was  called  to  the  new  act, 
and  he  was  asked  to  order  the  patent,  upon 
Hie  ground  that  the  tract  applied  for  includ- 
ed only  vacant,  unoccupied  lands  of  the 
United  States,  not  settled  upon  or  used  for 
municipal  purposes,  nor  devoted  to  any  pub- 
lic use  of  a  town.  The  facts  found  by  the 
commissioner,  and  reiterated  by  the  secre- 
taxy,  showed  the  land  to  be  of  the  character 
intended  by  the  act;  and  the  refusal  of  the 
latter  officer  was  in  the  following  Innguage: 
"With  reference  to  the  entry  of  Minnick, 
it  will  be  observed  that  the  section  above 
quoted  (section  2,  Act  Mardi  3,  1877)  con- 
firms such  oitrlee  only  as  hare  been  allowed 
for  land  'afterwards  ascertained'  to  be  with- 
in the  corporate  limits  of  a  town.  The  testi- 
mony in  this  case  shows  that  during  most 
of  the  period  of  Mlnnlck'a  alleged  residence 
on  the  land  he  waa  the  marshal  of  the  city 
of  Seattle;  that  he  voted  In  the  city  election 
in  1874,  and  exercised  all  of  the  rights  and 
privileges  claimed  and  exercised  by  other 
dtiseos  of  the  dty.  His  authority  as  marshal 
was  confined  to  the  corporate  Umlts  of  the 
city,  and  it  was  Imi>osstble  for  him  not  to 
have  known  as  a  matter  of  fact  that  the 
land  claimed  by  him  w:i«  within  the  city  lim- 
its. This  section  was  not  intended  to  con- 
firm entries  made  within  the  corporate  limits 
of  a  city  by  a  person  who  had  full  knowl- 
edge of  the  fact  that  the  lands  were  so  sit- 
uated at  the  time  the  entries  were  made, 
and  said  entry  does  not  fall  within  the  reme- 
dial provisions  of  the  section  and  is  not  con- 
firmed." Considering  what  an  incorporated 
town  is,  we  think  It  may  well  be  doubted 
whether  any  man  ever  proceeded  so  far  with 
an  applicntion  for  patent  for  government 
land  as  the  making  of  his  final  proof  and 
the  allowance  of  entry  without  finding  out 
to  a  legal  and  moral  certainty  whether  or 
not  he  was  within  corporate  limits.  To  pi*e- 
sume  such  cases  would  be  to  convict  the 
land  locators  of  this  country  of  a  degree  of 
ignorance  and  stupidity  which  the  facts  do 
not  warrant.  And  to  assume  that  congress 
was  It^slatlng  for  such  people  alone  as 
neither  knew  nor  could  learn  anything  about 
the  relations  of  the  land  they  lived  on  to 
their  nearest  town,  would  doubtless  startle 
tbat  body  by  the  novelty  of  tbe  proportion. 


Yet  the  act  of  1S77  was  Intended  to  benefit 
somebody,  and  to  oonflrm  some  entry  canceled 
because  afterwards  ascertained  to  be  em- 
braced within  corporate  limits;  aud  If  there 
could  be  a  case  for  the  operation  of  that  law 
where  the  entryman  was  ji  man  of  any  de- 
gree of  Intelllgonce,  the  case  at  bar  must  be 
one.  We  hold  that  the  laud  was  "ascer- 
tained" to  be  within  the  corporate  limits  of 
Seattle  by  the  commiseloner's  declsioa  of 
January  0,  1877,  long  after  the  entry;  and 
that,  Inasmuch  as  the  entry  was  conceded  to 
haVe  been  In  all  other  rejects  regular,  it 
was  the  duty  of  the  secretary  to  order  a 
patent  to  issue  to  Minnick  when  the  case 
came  before  him.  The  fact  that  a  cancella- 
tion had  been  ordered  by  the  commissioner 
cuts  no  figure.  In  every  case  of  entries 
made  up6n  land  afterwards  ascertained  to 
be  not  subject  to  entry  the  necessary  result 
Is  a  cancellation  of  the  entry;  but  this  act 
passed  over  all  cancellations  and  confirmed 
the  entries  wherever  there  were  no  inter- 
vening rights,  and  the  lands  were  of  tiie  class 
provided  for.  Judgment  reversed,  and  re- 
manded for  a  new  trial  Is  aooordBAce  vrtth 
this  oplnitHL 

DUNBAR,  a  X,  and  ANDBRS  and  SOOTT, 
JJ.,  concur. 

HOYT,  J.  I  dissent.  The  proofe  show 
clearly  that  the  secretary  of  the  Interior 
found  as  a  fact  that  Minnick  had  full  knowl- 
edge that  the  land  was  within  the  corporate 
limits  of  the  city  of  Seattle  at  the  time  he 
made  entry  tiiereof,  and,  this  being  so,  for 
the  reasons  given  by  me  when  the  case  was 
here  before,  I  think  that  he  was  not  entitled 
to  any  of  the  benefits  of  the  curative  statute 
of  March  3.  1877,  and  that  the  action  of  the 
land  department  in  refusing  to  allow  his  en- 
try was  correct  and  he  should  be  allowed 
to  assert  no  rights  by  virtue  thereof  against 
tbe  patait  under  which  the  respMident  holds. 

(6  Wksb.  424) 
BBBNHARD  v.  REBVB3. 

(Snprone  Court  of  WashiDgton.  May  31, 1803.) 

LaKDLORD  and  TeKANT  —  IKJUBT  TO  TBIT1.KT  — 

Pleadino  and  Proof— New  Trial, 

1.  In  an  action  by  a  tenant  against  bia 
landlord  for  damage  to  goods  caused  by  leak- 
age of  a  water-cIoBet,  the  complaint  alleged 
that  the  closet  was  oat  of  repair,  and  iofer- 
entially  asserted  that  it  waa  originally  not  de- 
fective by  stating  that  connectionB  with  water 
pipes  were  made  In  the  nsual  manner.  Held, 
tbat  it  was  not  admissible  to  show  that  tbe 
closet  was  not  of  tbe  prop«-  make,  or  that  It 
was  originally  defective. 

2.  Even  if  there  were  any  Issue  made  by 
tbe  pleadings  In  such  case  as  to  tbe  original  con- 
ditloa  of  such  closet,  is  waa  error  to  charge 
that,  unless  tbe  best  kind  of  closet  known  at 
tbe  time  was  placed  in  the  building,  tbe  jury 
might  from  sueb  fact  alone  find  defwidant 
guilty  of  negligence. 

3.  Evidence  In  such  case  that  sach  closet 
was  out  of  repair  and  leaked  at  certain  timet 
does  not  tend  to  prove  negUgoice  by  defoidairt^ 
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{o  the  abamce  of  a  showlns  that  he  did  not 
frire  it  such  attentioD  as  was  reasonable  nacler 
the  cipcunistances  at  the  time,  or  that  he  know- 
\ngly  permitted  it  to  remain  a  moment  out  of 
r^alr. 

4.  The  use  of  water  for  sach  purposes  in  a 
builffinff  is  not  of  such  dangerous  nature  that 
ne^igence  of  the  landlord  will  be  presumed 
from  the  fact  of  inlnry  thereby. 

5.  WTiere  a  defendant  is  entitled  to  have  a 
verdict  directed  in  his  faror  at  the  cloee  of  the 
eridence.  and  the  case  is  reversed  on  his  ap- 
peal, a  new  trial  will  not  h"  ftranted,  thouidi  ne 
wuTcd  bis  motion  for  nonsuit,  made  at  the 
dose  of  idaintifrs  case,  by  proceeding  with  his 
defense.  « 

Appeal  from  superior  court,  Pierce  county; 
Frank  AUyn,  Judge. 

Action  by  Jacob  Bemhard  against  Charles 
S.  Reeves  to  recover  damnges  to  goods  while 
amtalned  In  defendant's  building,  of  which 
plaintiff  and  his  aaslgnor  were  tenants,  and 
caused  by  defendant's  negligence  In  permit- 
ting s  watovcloeet  to  become  out  of  repair. 
From  a  Judgment  entered  on  the  verdict  of 
a  Jury  In  favor  of  plaintiff,  defMidant  ap- 
peals. Reversed. 

Best  ft  Hum,  for  appelant  Do(dittlo& 
Fogg,  for  respondent. 

HOTT,  J.  I>artng  Oie  progresB  of  the  trial 
of  this  case  a  wide  range  of  teBtIm<my  was 
allowed  to  be  Introduced,  and  In  tbe  Instruc- 
tions glvm  to  the  Jury  the  court  attempted 
to  corer  the  questliMis  ot  law  pvopezljr  to 
be  submitted  to  the  Jury  upon  the  testi- 
mony thus  introduced,  without  In  any  way 
limiting  BUdi  instructions  to  the  issues  made 
1^  the  pleadings.  Under  mch  pleadings 
there  was  no  question  whatever  raised  as  to 
the  Duumer  In  which  the  plumbing  had  been 
originally  done,  nvr  as  to  tbo  make  or  om- 
atnicdott  of  the  watet^oset  The  only  al- 
legation In  plaintiff's  complaint  ia  regard 
thereto  was  that  such  (doaet  was  out  of  re- 
pair. Not  only  was  there  no  att«npt  to  al- 
lege any  fault  in  Uie  original  construction, 
but,  InferenOally,  there  was  an  assertion  that 
It  was  originally  what  it  ahonld  have  been, 
by  the  statement  In  the  complaint  that  con- 
nections with  the  water  pipes  wei«  made  In 
the  usual  manner.  Tills  aliegatltm.  In  con- 
nection with  the  further  one  that  the  closet 
was  out  of  repair,  certainly  could  not  fur- 
nish any  foundation  for  proof  that  the  closet 
was  not  of  the  proper  moke,  or  was  In  any 
manner  In  its  original  constructiou  defective. 
The  court,  however,  instructed  the  jury  that, 
unless  tlie  best  kind  of  closet  known  at  the 
tln>e  was  placed  In  the  building  by  the  de- 
fendant, the  Jury  might  from  that  fact  alone 
find  him  guilty  of  negligence.  This  Instruc- 
tion would  have  been  too  broad  If  within 
the  Issues  made  by  the  pleadings,  and,  as 
the  Jury  may  have  founded  their  verdict  up- 
on this  particular  Instruction,  the  appellant 
would  have  been  ^titled  to  a  reversal;  and 
fw  the  greater  reason  was  the  giving  of 
such  InstnictiOTi  prejudicial  error  when  we 
take  into  constdemtiixi  the  fact  that,  undtT 
Qw  pleadings,  neither  court  nor  Jury  had 


anytJiing  to  do  with  the  cfaar&cter  or  kind 
of  closet  placed  In  the  building. 

Appellant,  however,  Is  not  content  to 
take  simply  a  Judgment  of  Fereml.  He 
dalms  that,  under  all  the  proctf  In  the  case, 
he  was  oitttled  to  have  the  Jury  Instructed 
to  find  a  Tcrdtct  for  the  d^endant,  and  tliat 
even  if  it  be  held  that,  when  be  went  into  his 
defense,  he  waived  his  rnotlim  for  a  nonsuit, 
made  at  the  termlnatlou  of  the  plaintUTs 
case,  still  he  is  entitled  to  the  beo^t  there- 
of if,  when  the  evidence  was  closed,  the 
proot  taken  as  a  wlu^,  did  not  make  a 
prima  fiicle  case  for  the  plaintiff.  We  agree 
with  this  contenUcm,  and  It  thw^re  be- 
comes necessary  for  us  to  consider  whether 
or  not  there  was  sufficient  proof  of  any  &ct 
which  would  have  constituted  negligence  on 
the  part  of  the  defendant  to  have  mtltled 
the  determination  of  such  fact  to  be  submit- 
ted to  the  Jury.  We  hare  carefully  exam- 
ined all  the  [woof  off««d,  and  are  unable  to 
find  any  sufficient  proof  of  the  ne^lgence  of 
the  defendant  to  establish  a.  prima  fade 
case.  There  la  mbstonthUly  no  proof  ot  any- 
thing tending  in  the  most  remote  degree  to 
show  nei^igeuce  on  the  part  ct  the  defaid- 
ant,  excepting  the  fact  that  on  the  occasion 
which  formed  the  fbundatlon  of  the  OHn- 
plalnt,  and  upon  two  other  occasions,  iSun 
had  beea  a  leakage  from  this  closet  But 
we  are  unable  to  see  how  these  &cts  alone 
tended  to  show  negligence  on  the  part  oi 
the  defendant,  wh«i  the  fact  Is  assumed,  as 
It  most  b^  under  these  pleadhigs,  that  tiie 
cloaet  was  of  an  approved  make,  and  prop- 
«iy  placed  In  the  building.  Sudi  proof, 
at  most,  could  only  show  that  at  these  pai^ 
tlcular  times  the  doset  was  out  of  repair; 
and,  In  view  of  the  evidence  as  to  how  these 
leakages  may  occur,  it  is  doubtful  whether 
the  sUuple  fact  of  such  leakages  was  suffi- 
cient to  show  that  fact  But  <»wni?fflTig  that 
It  was,  there  Is  nothing  whatever  to  show 
that  the  def«idant  did  not  fi^ve  It  sudi  at- 
tention and  care  as  was  veasomible  under 
all  the  drcumstances  of  the  case,  or  that  he 
knowing  allowed  It  to  be  out  of  repair  for 
a  slnj^e  momrat  We  are  not  prepared  to 
hold,  as  suggested  by  the  respondent  that 
In  the  ordinary  use  for  domestic  purposes 
of  such  a  necessity  as  water,  such  use  Is 
of  such  a  dnngeroiifl  nature  that  If  Injury  is 
occa^oned  thereby,  It  will  be  presumed  to 
have  been  occasioned  by  the  negligence  of 
the  uaa.  On  the  contraiy.  we  think  that 
a  common  and  ordinary  usage  of  such  a 
necessary  element  is  a  strictly  lawful  one. 
and  the  usual  rule  as  to  such  matters  will 
obtain,  and  the  ncgllgonce  resulting  from  In- 
Jury  have  to  be  proven  aaapart  of  the  plain- 
tiff's case  when  he  sei-ks  to  recover  damages 
therefor.  But  even  if  such  rule  was  ap- 
plied to  the  facts  In  this  case.  It  is  doubt- 
ful whether  or  not  the  evidence  was  such 
that  there  was  any  questl<m  to  submit  to 
the  Jiuy.  Taking  all  the  testimony  togeth- 
er, it  appears  that  the  defendant  was  not 
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guilty  of  any  negligence.  On  the  cwitrary, 
It  afflrmatlTely  appears  therefrom  that  he 
had  used  ordinary  care  In  attending  to  and 
,  managing  the  closet  In  question.  It  follows 
that  the  defendant  was  entitled  to  have 
had  the  jury  Inartmcted  to  find  a  verdict  hi 
his  tavor;  and,  as  for  that  reason  there 
should  be  no  new  trial,  the  Judgment  will 
be  reversed,  and  the  cause  remanded,  with 
Instructions  to  dtsmlas  the  action. 

SCOTT*  ANDBBS.  and  STILES,  JJ.*  eaa- 
cur. 

(fi  Wash.  B34)  . 

.  PACKSCHER  T.  FULLER  et 
(Sapreme  Court  of  Wa^ugton.   June  22. 
1883.) 

LwiTATioN  OF  AcTio:<8— Rbthospectite  Effect 

OF  StATUTB — LoOATtUK  OF  BOUSDART  LiNEB. 

L  The  period  of  limitatioo  allowed  by  Code 
Civil  Froc.  i  26,  limiting  the  time  for  com- 
iDMiclng  actions  to  recover  possession  of  land, 
be^D  to  run,  as  to  rights  of  action  already  ac- 
crued, from  the  date  of  the  taking  effect  of  the 
act,  there  being  nothing  in  the  act  to  show  that 
it  was  intended  to  have  a  retrospective  opera- 
titm. 

2.  The  line  between  the  northeast  and 
northwest  quarters  of  a  quarter  section  is  to  be 
extended  south  from  a  point  midway  between 
the  northeast  and  nortDwest  comers,  rather 
than  from  a  point  on  such  line  1,320  feet  from 
one  of  the  comers. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  by  Soxuh  Packscher  against  John 
N.  Fuller  and  others  for  the  poaseaslon  of 
land.  From  a  judgment  toe  defendants, 
plaintiff  appeals.  Reversed. 

Prtt^ard,  Stevens,  Gnaacap  &  S^moor, 
for  appellant  CarroU  &  Carroll,  for  re- 
Bpoodenta. 

ANDERS,  J.  On  Angost  22,  1868|  How- 
ard Carr,  who,  as  grantee  of  the  United 
Stetes,  was  flie  owner  of  the  N.  E.  ^  of 
aectl(Hi  31.  township  21  N.,  of  range  3  E., 
conveyed  by  deed  duly  executed  and  re- 
corded to  the  appellant  a  portltm  thereoft 
described  as  f<^ws:  "Commencing  twenty 
rods  Bonth  of  the  northeast  coi-ner  of  the 
northwest  quarter  of  the  northeast  quarter 
of  section  31.  township  21  north,  of  range 
3  east,  running  theuce  eight  rods  west, 
thence  twenty  rods  south,  thence  eight  rods 
east,  thence  twenty  rods  nwtb,  to  the 
place  of  beginning,  ctmtainlng  oae  acre." 
And  on  October  2,  1872,  Howard  Oarr  and 
wife  c<Hivered  by  deed  duly  executed  to 
one  Job  Carr  another  portion  of  his  said 
land,  described  as  follows:  "Beginning  at 
the  northwest  comer  of  Ae  north«t8t  quar- 
ter ot  the  northeast  quarter  ot  section  SI, 
township  21  north,  of  range  8  east  of  the 
Willamette  meridian,  running  thence  south 
forty  rods,  thence  east  twenty  rods,  thence 
north  forty  rods,  thence  west  twenty  rods, 
to  the  place  of  beginning,  and  containing 
Ave  acrea."   This  flve-ocre  tract  of  land 


Job  Carr  In  the  year  1873  wu^eyed  and 
platted  as  Job  Carr's  First  addition  to  Ta- 
coma  City.  On  December  13,  1380,  lots  8 
and  9  and  fractional  lot  7  of  bloclt  30  of 
this  addition,  according  to  the  plat  thei*eof, 
were  conveyed  to  the  respondeat  aiatthfews, 
who,  on  April  10,  1883,  conveyed  by  deed 
an  undivided  one-half  of  the  same  to  the 
respondmt  John  N.  Fullw.  These  lots,  as 
designated  on  the  ground,  were,  when  pur- 
chased by  respondMJts,  inclosed  by  a  fence, 
which  seems  to  have  been  maintained  ever 
since,  nnd  which  was  btiilt  pertiaps  as  early 
as  the  year  1875.  The  land  within  the  In- 
dosure  has  been  In  the  possession  of  the 
respondents  and  their  grantors  ever  since 
the  fence  was  erected,  and  each  and  every 
occupant  has  considered  and  claimed  it  as 
a  part  of  Job  Cair's  Flrtt  addition  to  Ta- 
coma,  and  not  as  a  part  or  parcel  of  any 
other  premises. 

It  will  be  seen  by  an  Inspection  of  the  de- 
scription of  the  premises  conv^ed  to  the 
respective  parties  to  this  ccmtxoveray  Uiat 
the  land  of  the  appellant  Ilea  on  the  west 
and  that  of  the  resptmdenta  on  the  east  iride 
of  the  dividing  Ihie  between  the  N.  W.  ^ 
of  the  N.  E.  %  and  the  N.  E.  %  of  the  N. 
E.  H  of  section  31.  township  21  N.,  of  range 
8  E.;  and  while  the  respondents  at  all  times 
believed  that  Oidr  fence  was  upon  this 
division  line,  the  appellant  has  nt  no  time 
claimed  to  be  the  owner  or  entitled  to  the 
poasoBlon  of  any  land  to  the  east  of  aaid 
line.  But  In  the  year  1889  the  appellant 
caused  the  land  described  In  her  deed  to 
be  surveyed,  and  clalips  to  have  then  ascer- 
tained  that  n  portion  of  her  premises  119 
feet  long  and  19  feet  wide  at  one  extremity 
and  17  feet  wide  at  the  other  was  within 
the  Indosure  of  the  respondents.  She  de- 
manded the  removal  of  the  fence.  Her 
demand  was  not  complied  with,  and  ^e 
thereupon  instituted  this  action  for  the 
possescdon  of  said  strip  of  land,  and  for 
damages  for  the  wrongful  detrition  thereof. 
It  would  seem  from  the  pleadings  in  this 
case  that  the  real  contention  between  these 
parties  Is  as  to  the  location  of  the  true  line 
dividing  their  respective  premises;  but  from 
tbe  course  taken  at  the  trial  It  appears 
that  the  cause  also  proceeded  upon  the  fur- 
ther theory  of  the  respondents  that  they 
were  mtltled  to  the  disputed  premises  by 
virtue  of  having  beiai  in  adverse  possession 
thereof  for  the  period  of  time  prescribed 
by  tiie  statute  of  llmItatl<Mi8.  The  court 
recognized  the  question  of  adverse  posses- 
elim  as  being  properly  Involved  In  the  case, 
and  Instructed  the  Jury  vptai  that  subject 
The  court,  in  effect,  cdiar^ed  the  Jury  that 
10  years*  adverse  posaeBsIcm  would  bar 
plaintiff's  right  of  recovery.  This,  the  ap- 
pellant claims,  was  error,  and  indsts  (1)  that 
the  'statute  passed  in  the  year  1881,  (Code 
1881,  S  26;  2  HlU'a  Code,  i  112.)  Umlthig 
the  time  tor  the  commencement  of  actions 
to  recover  the  possession  at  real  estate  to 
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10  yean  after  tbe  cause  of  action  shall  hare 
accrued.  Is  not  applicable  to  this  oaae;  and 
(2)  that,  if  It  Is  appUcable.  then  the  time 
must  be  computed  from  the  taking  effect  of 
the  statute,  and  that  the  Jury  should  hare 
been  so  instructed.  We  tliliik  the  statute 
Off  1S81  mnst  corem,  unaffected  1^  the 
proTlBlons  of  the  prior  law.  and  that  the 
plaintiff  (app^nt  here)  had  tbe  full  period 
iif  10  years  aftw  it  took  effect  In  which 
to  ounmenoe  her  actl«L  No  mention  Is 
made  of  existing  rights  of  action  in  this 
statute  of  1881.  and  we  cannot  presume 
that  the  leglslattue  intended  It  to  hare  a 
retroepectlTe  operatlcni,  In  tbe  absoice  <rf 
anything  more  Indlcntlre  of  such  en  Inten- 
tion than  die  general  language  of  the  pro- 
TlsiWL  Itself.  Sobn  t.  Watemm,  17  Wall. 
690.  The  role  as  to  which  statute  goTcms 
when  a  idiange  has  been  made  in  tiie  period 
of  limitation  Is  laid  down  In  Wood  on  Limi- 
tation of  Actions,  (pages  30,  31,)  as  follows: 
'■If  before  the  statute  bar  has  become  com- 
plete the  statutory  period  is  changed,  and 
no  mentl<Hk  Is  nrade  of  existing  claims,  it  Is 
generally  held  that  the  old  law  Is  not  modi- 
fled  by  tbe  new,  so  as  to  give  to  both  stat- 
utes a  proportlooal  effect,  but  that  tbe 
time  past  is  effaced,  and  tbe  new  law  gov- 
eraa;  that  is,  the  period  provided  by  the 
new  law  mnst  run  upon  all  existing  claims 
In  order  to  constitute  a  bar.  In  other 
words,  the  sttatute  In  force  at  the  time  the 
action  is  brought  controls  unless  the  time 
limited  by  the  old  statute  for  commencing 
an  action  has  ^npsed,  while  tbe  oM  statute 
was  In  force,  and  before  the  suit  fs  brought, 
In  which  case  the  suit  is  Imrred,  and  no 
subsequent  statute  can  renew  the  right  or 
take  away  the  bar."  It  Is  true  that  section 
133a  of  the  Code  of  Procedure  provides 
that  when  a  limitation  or  a  period  of  time 
prescribed  In  any  existing  statute  for  ac- 
quiring a  right  or  barring  a  remedy  has  be- 
gun to  run  before  this  Code  takes  effect, 
tind  tbe  same  or  any  other  limit  Is  pre- 
scribed In  this  Code,  the  time  which  has 
run  shall  be  deemed  part  of  tbe  time  pre- 
scribed by  such  limitation;  but  this  court 
held.  In  Baer  v.  Choir,  32  Pac.  Rep.  770, 
that,  Inasmuch  as  this  provision  was  not 
a  part  of  tbe  general  statute  of  limitations 
found  in  chapter  2  of  the  Code  of  1881,  oa 
passed  by  the  legislnture.  but  wns  originally 
section  1294  of  the  act  of  November  16, 
1881,  relating  to  crimes  and  punishments 
and  proceedings  In  criminal  cases,  and  also 
Bection  16S3  of  the  act  of  November  4,  1881, 
defining  the  jurisdiction  and  practice  of  pro- 
bate courts,  said  general  stntute  is  not  af- 
fected or  controlled  by  it  Tliot  section  can 
therefore  have  no  bearing  upon  this  case, 
and  will  not  be  further  considered.  It  is 
not  contended  by  the  respondents  that  this 
action  was  not  begun  within  10  years  'after 
the  statute  of  1881  went  Into  operation, 
and  It  therefore  follows  from  what  we 
hare  already  said  that  the  question  of  ad- 


verse possession  mnst  be  eliminated  from 
the  COTisideratlon  of  this  case.    And,  Indeed, 
tbe  same  result  would  follow  if  the  former 
statute  of  limItatl(Hi  of  20  years  could  be  . 
Ideaded  in  bar  of  tbe  actt<nL 

This  leaves  but  one  question  to  be  de- 
termined, namdy,  what  la  Ihe  proper 
method  of  determining  the  location  upon 
the  ground  of  the  dividing  line  between, 
the  BUbdiTldfflis  above  mentioned  of  tne 
land  fonnerly  owned  by  Howard  Gorr? 
It  is  daimed  fay  the  reapcmdents  that  this 
line  was  ewrectly  ascertained  and  estab- 
lished, whoi  the  addittm  to  the  city  wan 
surveyed  and  platted,  where  respondents 
and  their  grantors  ha-re  alwi^  daimed  It 
to  be,  and  that  it  cannot  now  be  changed, 
after  the  lapse  of  so  many  years.  .In  mak- 
ing the  8ui*vey  of  the  flve^cre  tract  con- 
veyed to  Job  Carr  the  surv^r  located  tiie 
northeast  comer  of  the  northwest  quarter 
of  the  northeast  quarter  of  section  31— the 
starting  pt^t  mentioned  In  the  deed  and 
also  hi  that  ot  the  appellant— at  a  point  on 
the  north  line  of  the  section  1,320  feet  west 
of  the  northeast  otMiier  thece<rf  as  estab- 
lished by  the  government  surv^.  on  the 
theory  that,  as  the  pat«it  to  Howard  Carr 
stated  that  that  quarter  section  contained 
ItiO  acres  of  land,  the  point  sought  for  must 
of  necessity  be  that  distance— one-fourth  of 
a  mile— from  the  comer  post  From  the 
point  thus  estabUsbed  he  proceeded  to  lay 
off  the. land  covered  by  the  deed  by  follow- 
ing the  courses  therein  specified,  and  it  is 
Insisted  that  the  north  .and  south  line  thus 
located  Is  the  true  line  between  tbe  prem- 
ises in  dispute.  Tills  is  controverted  by 
the  appellant  and  It  Is  urged  on  her  behalf 
that  the  starting  point  called  for  in  the 
deeds  from  Howard  Carr  lies  midway  be- 
tween the  northeast  and  the  northwest  cor- 
ners of  that  quarter  section.  On  this  theory 
the  appellant's  simrey  was  made.  The  sur- 
veyor who  did  the  work  testified  that  he 
ascertained  this  starting  point  by  first 
platting  the  entire  section,  according  to  the 
government  survey  us  shown  by  tbe  original 
government  posts,  all  of  which  were  found, 
OS  well  OS  tbe  witness  trees  to  those  posts; 
that  he  car^ully  measured  the  four  botmda- 
ries  of  the  northeast  quarter,  and  estab- 
lished the  middle  points  of  those  bound- 
aries, and  then  struck  lines  acro^,  and 
quartered  the  northeast  quarter;  that  In  fact 
all  of  tbe  boundaries  were  less  than  half  a 
mile  In  length,  although  represented  as  be- 
ing half  a  mUe  In  the  government  field 
notes.  In  other  words,  he  fixeil  his  start- 
ing point  exactly  In  the  middle  of  the  line 
between  the  nortlieast  corner  of  the  section 
and  the  half-mile  post  west  on  the  north 
line,  according  to  actual  measurement  upon 
the  groimd;  and  we  think  that  the  point 
so  established  was  the  true  starting  point 
called  for  In  the  deeds,  and  that  a  line 
drawn  south  from  that  point  to  the  middle 
point  of  the  south  boundary  is  tbe  true  line 
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of  divlston  between  the  premises  in  con- 
troversy. If  the  land  in  dispute  lies  west 
of  that  line,  then  the  appellant  Is  entitled 
to  recover  Its  possesion,  but  otherwise  If 
It  lies  on  the  east  side  thereof;  and  this  will 
be  the  only  question  to  be  determined  upon 
a  new  trial.  The  judgment  Is  reversed,  and 
the  cause  remanded  to  the  court  below  for 
a  new  trial  In  accordance  with  this  opln- 
lon. 

DUNBAR,  a  Jh  and  HOYT  and  SOOTT, 
JJ.,  concur. 

(4  Cal.  Vnrep.  76) 

CLEART  T.  FOLGER.    (No.  15.103.> 

(Supreme  Court  of  California.  Aug.  10,  1893.) 

8ai.e  of  Land — Rrscissiox— Law  of  the  Case — 
NoxaciT — Estoppel— HAKMLE93  Error. 

1.  Where  the  vendee  of  land  notifies  the 
vendor  that  he  cannot  and  vrill  not  complete 
the  parchase,  the  vendor  need  not  offef  to  per- 
form, and  by  fallioK  to  do  so  does  not  authorize 
the  vendee  to  con^der  the  contract  as  rescind- 
ed, BO  that  he  can  reoorer  the  payments  made 
by  him. 

2.  The  fact  that  on  an  appeal  from  a  judg- 
ment of  nonsuit  the  court  treats  certain  facts 
as  established,  does  not  make  these  facts  the 
law  of  the  ease,  so  that  defendant  cannot  <m  a 
new  trial  prove  a  different  state  of  facts. 

3.  A  judgment  against  plaintiff  at  the  close 
of  his  evidence  on  the  ground  that  he  has  not 
made  out  his  case  is  a  jndjnnent  of  nonsuit, 
though  part  of  the  evidence  introduced  by  htm 
was  a  stipulation  with 'defendant  which  pro- 
vided that  it  could  be  used  as  evidence  by 
tither  mrty. 

4.  The  withdrawal  of  defendant's  eroia  bill 
for  specific  performance  would  not  estop  him 
to  claim  damages  under  the  prayer  of  ms  an- 
swer. 

5.  Allowing  defendant  to  prove  damages 
because  of  plaintiff's  failure  to  complete  hia 
purchase  is  harmless  error  where  he  was  not 
allowed  to  recoup  for  the  reason  that  plaintiff 
did  not  make  out  his  case,  aad  there  was  there- 
fore nothing  against  whidi  defendant  could  re- 
coup. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  coun- 
ty; John  Ellsworth,  Judge. 

Action  by  Michael  Cleacy  against  J.  A. 
FolgOT,  Jr.,  to  recover  an  Installment  paid 
on  a  contract  for  the  parchase  of  landL  Judg- 
ment for  deCmdant  Plaintiff  appeals.  Af- 
firmed. 

B.  McFadden,  for  appellant  B.  M.  Fitz- 
gerald and  F.  S.  Stratton.  for  respondent 

TEMPLE,  O.  This  is  the  second  appeal 
in  this  case.  Si  Cal.  316,  24  Tac.  Rep.  280. 
The  former  appeal  was  from  a  judgment  of 
nonsuit  and  the  judgment  was  reversed,  and 
the  cause  remanded  for  trial.  In  the  lower 
court  the  defendant  amended  his  answer,  add- 
ing a  clnim  for  recoupment  against  the  de- 
mand of  plaintiff.  On  the  last  trial  the  de- 
fendant proved  and  the  court  found  tiiat  be- 
fore the  time  for  performance  arrived,  ac- 
oordliig  to  the  terms  of  the  contract  plaintiff 
had  notified  defendant  that  he  could  not 


ai^  would  not  comftlete  tb»  purchase  or 
pay  snyttalng  further  on  account  thereof. 
The  court  thwefore  tadd  that  defaidaot  was 
excused  from  offering  to  perform,  and  bad 
not  made  default,  and  had  not,  therefore, 
authorized  plaintiff  to  consider  the  contract 
rescinded.  The  evidence  jusafled  this  con- 
clnsiott,  and,  of  couzse,  It  follows  that  plain* 
tiff  cannot  malntatai  his  action. 

TbB  appelant  <»nt^ds  that  certain  facts 
were  considered  by  this  court  as  established 
on  the  first  appeal,  and  tiiat  It  was  error  to 
allow  such  facts  to  be  controverted  at  the 
trial*  as  they  had  become  the  law  of  the  case. 
But  In  this  -contention  appdlant's  counsel 
mtlrcly  misapprebends  what  te  meant  by  the 
"law  of  the  casa"  That  doctrine  Is  merely 
that  when  ttds  oonrt  has  decided  that  from 
the  facts  prewmted  the  record  certain 
legal  condndons  follow,  swA  legal  cmclu- 
idons  must  be  accepted  by  the  parties  upon 
a  retrial,  if  ttie  same  foots  are  again  estab- 
lished. This  will  not  prevent  the  parties, 
however,  from  proving  an  entirely  different 
state  of  facts  ixpm  the  retrial,  and,  in  so 
tar  as  the  facts  proven  are  diffmnt,  the  case 
will  not  be  controlled  the  first  decision. 
As  the  first  appeal  was  from  a  Jndgm^t 
of  ntKuralt,  whicb  this  court  h^  was  mto- 
neous.  it  would  necessarily  follow  that  the 
defendant  should  then  have  an  opportunity 
of  putting  in  his  case.  The  former  deddon 
was  merely  that,  taking  plaintiff's  evidence 
as  true,  it  made  a  prima  fade  case  for  plalu- 
tlff.  But  plaintiff  maintains  that  the  first 
judgment  was  not  a  judgm^t  of  nonsuit  be- 
cause, he  says,  plaintiff  put  in  evidence  a 
stipulation  as  to  certain  tacts,  in  which  it 
was  stipulated  that  U  oould  be  used  by  either 
party.  This,  he  says,  constituted  evidence 
for  the  defendant,  which  he  claims  would 
prevent  a  nonsuit  and  necessitate  a  judg- 
ment on  the  merits.  Conceding  the  rule  to 
be  as  claimed,  still  there  is  nothing  In  this 
contention.  AH  the  evidence  put  in  by  plain- 
tiff is  available  to  defradant  as  evidence  for 
him,  and  It  makes  no  difference  whether 
plaintiff  proves  his  case  by  testimony  or  by 
admissions  and  stipulated  facts.  If,  wheB 
he  has  put  It  In,  It  does  not  make  out  his  case, 
a  nonsuit  Is  prop^.  The  first  judgmrait  was 
strictiy  a  judgment  of  nonsuit 

On  the  last  trial  defendant  put  in  evidence 
tending  to  show  damage  because  of  the  fail- 
ure of  plaintiff  to  complete  the  purchase. 
This  was  objected  to  by  plaintiff,  and  Is  here 
assigned  as  error.  Counsel  says  he  cannot 
comprehend  how  damages  can  be  recovered 
for  the  breach  of  a  stipulation  in  a  contract 
wlikh  has  been  canceled  by  mutual  consent, 
or  has  been  abandoned  by  both  parties. 
How  can  there  be  a  right  of  action  upon  a 
'  contract  which  has  become  nonexistent,  and 
when,  because  It  has  become  nonexist«it, 
payments  made  upon  it  are  without  consid- 
eration, and  may,  therefore,  be  recovered  as 
m(mer  had  and  received  to  the  use  of  the 
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payor?  Of  course,  under  such  clrcumstancoB, 
no  sucb  action  could  be  maintained,  and  I 
tbink  It  hardly  fair  to  say  that  it  has  ever 
been  so  held  in  any  authoritatlTe  decldon. 
No  suoh  claim  was  asserted  oo  the  former 
appeal,  and  no  sucih  question  was  before 
the  court  The  remarks  alluded  to  were 
evidently  made  In  momentary  forgetfulness 
of  the  main  idea  advanced  in  the  opinlcsi,  to 
wit,  that  the  contract  had  been  abandoned 
and  cancded.  In  none  of  the  subsequent 
cases  In  which  the  suggestion  is  cited  with 
apparent  approval  was  any  such  question  In- 
volved, and  all  ttiat  Is  said  is  plainly  obiter. 
See  Drew  v.  Pedlnr,  87  Gal.  443,  25  Pac  Rep. 
749;  Newton  v.  Hull,  00  CaL  487,  27  Pac 
Kep.  429;  Phelps  v.  Brown,  95  CaL  572,  BO 
Pac.  Rep.  774.  In  each  of  these  cases  the 
citation  la  rather  to  the  doctrine,  coupled 
with  the  statement  In  regard  to  recoupment, 
to  the  effect  that,  when  both  parties  have 
failed  to  perform  the  contract,  either  may 
elect  to  consider  it  rescinded  and  recover 
moneys  paid  upon  it  But  if  such  be  the 
law  of  this  case,  It  would  JusU^  the  admis- 
Hioii  of  the  evidence  complained  of,  unless 
there  be  other  grounds  of  objection.  Plaln- 
tlCt  dalms  that  sucb  ground  there  Is,  because 
the  defendant  had  by  consent  dismissed  a 
cross  complaint,  in  which  he  asked  for  spe- 
cific performance  of  the  contract,  each  party 
paying  Ms  costs;  and  he  cites  as  authority 
for  the  proposition  Merritt  v.  Oompbeli,  47 
Cal.  542,  and  Pamrfl  v.  Hohn,  61  Cal.  131. 
Notwithstanding  these  autboritled,  I  think  it 
Is  at  least  doubtful  whether  the  mere  with- 
drawal of  the  claim  to  equitable  relief  under 
the  clrcum»tances  can  operate  as  an  estoppel 
upon  defendant's  right  to  claim  damages.  It 
left  defendant  still  an  answer  in  whl(^  he 
claimed  damages,  to  wit,  the  installment 
paid.  In  one  point  of  view  the  deci^on 
may  be  understood  as  holding  that,  while  de- 
fendant cannot  reitain  the  installment  as  liqui- 
dated damages,  he  may  retain  sufficient  to 
cover  actual  damage.  But  defendant  did  not 
recover  any  damage  under  this  pleu,  Hie  court 
holding  that  the  agreement  had  not  been  can- 
celed or  abandoned,  and  that,  therefore,  plaln- 
tlfr  could  not  recover  the  installment  paid, 
dnd  thero  was,  therefore,  notlilng  against 
which  a  recoupment  could  be  made.  It  would 
Meem  to  follow  that  before  plaintiff  can  com- 
plain of  this  evidence  as  Injtuious  error  he 
must  ^ow  his  right  to  recover  the  money 
he  had  paid.  As  we  have  seen,  be  did  not 
make  out  such  a  case,  and  therefore,  whether 
the  ruling  were  right  or  wrong,  he  was  not 
Injured.  I  think  the  Judgment  and  ordta 
should  be  affirmed. 

We  concur:  VANCUBF.  C;  HATNBS,  C. 

PER  CUBIAll  For  the  reasons  given  In 
tiie  ftiregolng  oidnion  the  Jodgmoit  and  or- 
der are  affirmed. 


<w  Cal.  zn> 

GOLTON  LAND  A  WATER  CO.t.  SWARTZ 

et  al.  (Na  19,131.) 
(Supreme  Court  of  CaKfornla.  Aug.  15.  1893.) 

JUDQUBNT— ATTACK— EPFBCT  Or  AF- 
PEAL— B.SCOBDBD  UaP  AS  EviDBNCB— LOCATION 

OF  Land. 

1.  Where  a  judgment  roll  offered  In  evi- 
dence contains  two  judgments,  the  last  in  ipoSnt 
of  time  will  be  treated  as  the  true  and  final 
judgment,  and  the  prior  judgment  will  not  be 
considered  as  forming  part  of  the  roll  so  as  to 
affect  its  admiBsibility. 

2.  Under  Code  Civil  Proc.  {  942,  providing 
that  an  appeal  does  not  stay  the  execudou  of  a 
judgment  unless  an  undertaking  is  given  as 
therein  provided,  one  claiming  under  an  execu- 
tion sale  cannot  t>e  deprived  of  the  right  to  use 
the  judgment  roll  as  evidence  in  support  of  his 
ti'ie  during  the  pendency  of  an  appeal  from  the 
judgment,  nnless  such  nodertaking  was  given. 

3.  The  map  of  an  "adtition,"  which  U  of 
record  In  the  omce  of  the  connty  recorder.  Is  not 
inadmissible  In  evidence  because  not  acknowl- 
edged. 

4.  The  fact  that  a  tract  of  land  Is  within 
the  limits  of  a  dty  maj  be  shown  by  oral  t«tl- 
mony. 

Department  1.  Appeal  from  superior 
court,  San  Bernardino  county;  John  L. 
Campbell,  Judge. 

Ejectment  by  the  Colton  Land  A  Water 
Company  against  Daniel  Swarti  and  ofliers. 
From  a  judgment  for  defendants,  and  or- 
der draylng  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Chas.  R.  Gray,  for  appellant,  Frank  F. 
Oster,  for  respondents. 

HARRISON.  J.  Ejectment  for  a  lot  of 
land  in  the  city  of  Colton.  Judgment  was 
rendered  in  favor  of  the  defendants,  and 
the  plaintiff  has  Jippealed.  The  title  of  the 
defendants  Is  derived  from  the  plaintiff 
through  a  sale  under  an  execution  issued 
upon  a  Judgment  against  It  In  favor  of  the 
San  Bernardino  National  Bank,  rendered  by 
the  superior  court  of  San  Bernardino  coun- 
ty; and,  unless  the  judgment  under  which 
that  sale  was  had  Is  valid,  the  Judgment 
herein  should  have  been  In  favor  of  the 
plaintiff.  The  appelant  contends  that  the 
superior  conrt  had  no  Jurisdiction  to  render 
the  Judgment  under  which  the  sale  was  had, 
and  that  the  execution  Issued  thereon  and 
the  sale  by  Tlrtue  thereof  vrere  void  and 
Ineffective  to  transfer  any  title  to  tiie  prop- 
erty sold.  The  action  of  the  San  Bernar- 
dino National  Bank  ugalnst  the  present 
plaintiff  was  commenced  March  27,  1S89, 
and.  a  dmurrw  to  the  complaint  therein 
having  been  overmled,  Judgment  was  or- 
dered In  favor  of  the  plaintiff  as  asked  in 
the  complaint,  and  entered  May  29,  1888. 
Subsequently  the  plaintiff  herein  filed  an 
answer  to  the  complaint,  and  upon  the  Is- 
sues presrated  by  its  answa  a  trial  was 
bad,  and  findings  filed  by  the  court,  upon 
which  judgmmt  was  entered  November  21, 
1889.  Upon  this  judgment  an  execution 
was  Issued,  and  by  vlrtae  of  a  Bale  tbere- 
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under  Is  derived  whatev^  title  the  defend- 
ants haTe  to  tiie  demanded  premiseB.  When 
this  Judgment  roll  was  offered  In  eridcnce 
tlie  appellant  objected  to  Its  Introduction, 
iq>on  the  ground  that  it  was  Incompetent, 
lirelerant,  and  immaterial,  and  now  urges 
that  the  court  erred  in  admitting  It,  and 
that  it  Is  not  entitled  to  be  considered  as 
evidence  In  establishing  the  transfer  of  title 
to  the  land,  for  the  reason  that  the  Judg- 
ment of  May  29th  was  the  final  Judgment 
In  the  case,  and  that,  upon  its  entry,  the 
court  lost  jurisdiction  to  enter  any  other 
Judgment  In  the  action,  so  long  as  that  re- 
mained upon  Its  record;  and  that.  Inasmuch 
as  there  was  no  evld^ce  Introduced  show- 
ing that  it  had  been  vacated  or  set  aside, 
the  Judgment  of  November  21st  was  void, 
and  not  the  basis  of  an  execution  or  sale. 

1.  A  Judgment  roll  Is  defined  in  section 
670,  Code  Civil  Proc,  and  consists  of  the 
papers  th»ein  enumerated.  This  "roll"  does 
not  depend  upon  the  fact  that  the  clerk  has 
fastened  these  papers  together,  nor  do  any 
other  papers  which  the  clerk  may  have 
Joined  with  those  which  the  statute  de<dares 
shall  constitute  the  Judgment  roll  become  a 
part  of  such  rc^  by  reason  t)t  having  been 
so  Joined.  The  papers  thus  designated  as 
fnrming  the  Judgment  roll  are  those  which 
are  elsewhere  mentioned  in  the  Code  as  a 
part  of  the  proceedings  culminating  In  Uie 
Judgment  The  "Judgment,"  of  which  a 
copy  Is  to  be  indnded  In  the  "roll,"  Is  tlie 
Judgment  defined  in  section  577,  Code  Civil 
Proc,  as  "the  final  determination  of  the 
righto  of  the  parties  In  an  action  or  pro- 
ceedmg;"  and,  as  then-c  con  be  but  one  "final 
deterTnlnati(»i"  in  an  action.  It  foUon*8  that 
thore  can  be  but  one  Judgment  In  the  Judg- 
ment roll,  and  that  it  during  the  proceedings 
in  an  action  a  judgment  shall  be  set  aside, 
and  another  cme  tiiereaftw  entered,  only 
flils  last  Judgment  can  form  a  part  of  the 
Judgment  rol^  Just  as,  when  the  complaint 
or  answer  Is  amended,  only  the  smoided 
pleadings  or  those  upon  which  the  cause 
was  tried  form  the  "pleadings"  whidt  are 
a  part  of  the  Judgmrat  roll.  Id  Paige  v. 
Roedlng,  06  CaL  388.  31  Pac.  Rep.  264,  tbB 
pl^ntifF  appealed  from  the  Judgment,  and 
brought  np  in  the  Judgment  roll  a  Judgment 
that  had  been  enttted  in  the  records  of  the 
court  The  respondents  caused  to  be  cev- 
-Ufied  to  this  court  a  Judgment  that  had  been 
previously  entored  in  the  same  cause,  and 
claimed  that  this  prior  Judgment  was  the 
only  one  that  could  be  c<HiBidered.  It  was 
.  held,  however,  tiiat  the  statute  dearly  con- 
templates that  there  shall  be  but  one  judg- 
ment In  a  judgment  roll,  and  that,  if  two 
are  found  therein,  the  last  in  point  of  time 
Is  the  only  one  which  can  be  considered  as 
a  part  thereof.  When,  therefore,  the  de- 
fendants offered  in  evidence  "the  Judgment 
roll"  in  the  action  of  the  San  Bernardino 
National  Bank  against  the  plaintiff  herein, 
4a  Is  stated  in  the  statement  on  motion  for 


a  new  trial,  it  must  be  assumed  that  the 
Judgment  roll  so  offered  consisted  of  only 
the  papers  which  are  designated  by  the  stat- 
ute as  constituting  the  Judgment  roll;  and 
also  that  if  there  were  any  other  papers 
bound  up  with  that  they  w«re  not  consid- 
ered by  the  court  as  forming  a  part  of  said 
roll,  and  consequently  could  not  Impair  its 
admissibility  In  OTldence.  Neltber  does  the 
fact  found  by  the  court,  that  a  Judgment 
between  the  parties  had  been  previously 
rendered  in  the  same  action,  impair  the 
effect  of  this  Judgment  which  forms  a  part 
of  the  Judgment  rolL  If  upon  a  direct  ap- 
peal the  fact  that  a  prior  Judgment  does 
not  Impair  the  efficiency  of  the  Judgment 
appealed  from,  (Paige  v.  Boeding,  supra,) 
much  less  can  such  prior  Judgment  be  in- 
voked to  Impeach  a  subsequent  Judgment 
when  the  same  is  collaterally  attacked.  The. 
court  had  Jurisdictl(Hi  of  the  parties  to  the 
action  and  of  the  subject-matter,  and  upon 
a  coUnteral  attadt  every  presumption  will 
be  Indulged  In  support  of  its  Juds^ent  If 
necessary,  therefore,  it  will  be  assumed  that 
the  former  jndgm^t  was  vacated  by  con- 
sent of  the  parties,  and  that  an  order  sboW; 
log  such  consent  and  the  vacating  of  the 
judgment  appears  in  the  minutes  of  the 
court  Any  entry  in  the  minutes  vacating 
the  Jndgmrat  whether  by  consent  of  the 
parties  or  upon  on  order  of  the  court  after 
a  new  trial  had  been  granted,  would  form 
no  part  of  the  Judgment  roll,  and  it  was 
not  neoQssary  to  offer  any  evldoice  to  show 
that  the  former  Judgment  bad  been  an- 
nulled. Oarpenti«  t.  Oakland,  30  GaL  439; 
Drake  t.  Duvenlok,  45  CaL  455;  Orbn  v. 
Kessinft  88  CaL  478,  26  Pac  Rep.  1074; 
Carutheis  t.  Heostey.  80  CaL  660.  27  Pac. 
Kep.  411.  "Circumstances  may  have  arisen 
wherdn  the  trial  court  would  have  been  Jus- 
tified under  tite  law  in  setting  aride  the 
first  findings  and  Judgment  and  In  filing  the 
second  findings  and  Judgment;  and,  with  no 
showing  to  the  contraty,  we  must  oiKume 
that  sudi  circumstances  did  arise."  Paige 
T.  Boeding,  96  Cal.  391,  31  Pac  Rep.  2G4. 

2.  The  sale  under  this  judgment  was  made 
December  23,  1888.  and  the  shwiff's  deed 
issued  to  the  pure^as^  June  24,  1880.  On 
the  21st  of  November.  1890,  the  plaintiff 
herein  appealed  from  the  Judgment  of  No- 
vember 21,  1889,  in  favor  of  the  San  Ber- 
nardino National  Bank,  and  now  contends 
that  by  vhrtue  of  such  appeal  the  Judgment 
was  not  admissible  In  evidence.  No  such 
objection,  however,  was  made  at  the  trial, 
and,  as  It  does  not  appear  that  the  fact 
of  an  appeal  from  the  judgment  bad  been 
shown  at  the  time  when  the  Judgment  was 
offered  lu  evidence.  It  was  not  embraced  In 
the  objection  that  the  judgment  roll  was 
incompetent  irrdevant  and  ImmateriaL 
The  judgment  was  not  offered  as  evidence 
of  any  issue  in  the  case,  or  for  the  purpose 
of  showing  that  the  matters  In  controversy 
In  this  action  had  been  determined  in  on- 
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other  action,  but  as  a  collateral  fact  in  sup- 
port of  tlie  execution,  and  for  the  purpose 
of  showing  that  at  the  time  the  execution 
onder  which  the  sale  was  made  issued 
a  jadsment  had  been  rendered,  and  was 
then  in  force.  Section  681,  Code  CivU  Proc., 
provides  that  an  execution  may  be  Isaued 
for  the  enforcement  of  a  judgment  at  any 
time  within  five  years  after  Its  entry;  and 
section  942  provides  that  an  appeal  does 
not  stay  the  execution  of  the  judgment, 
except  upon  giving  the  undertaking  therein 
provided  for.  For  the  purpose  of  recov- 
ering possession  of  the  property  purchased 
at  a  sale  under  such  execution  It  is  nec- 
essary to  introduce  In  evidence  the  Judgment 
as  the  basis  of  the  execution,  and  if  the 
Hiforeement  of  the  judgment  has  not  been 
stayed  the  fiict  that  an  appeal  therefrom 
has  been  taken  does  not  prevent  tbe  judg- 
ment from  being  received  tn  evidence  and 
consId«ed. 

3.  The  objection  that  the  deed  from  the 
San  Bernardino  National  Bank  (the  pur- 
chaser at  the  execution  sale)  to  the  defend- 
ant Swartz  does  not  show  niNm  Its  face  that 
the  grantor  was  a  corporation  does  not  de- 
serve any  consideration.  If  In  fact  the 
grantor  was  a  corporation,  the  proper  exe- 
cution of  the  deed  to  the  grantee  would 
transfer  an  Its  title  to  tbe  land  thereto  de- 
scribed; and  if  it  was  not  a  corporation,  any 
statement  in  the  deed  that  it  was  would 
not  make  It  sudbt  This  objection  to  the 
introduction  of  the  deed  was  not  taken  at 
the  trial,  the  only  objection  b^ng  that  it 
was  incompetent,  Irrelevant  and  immate- 
rial; and  it  is  weU  settied  that  under  this 
general  objection  a  party  cannot  upon  ap- 
peal urge  an  objectim  which  is  mendy 
formal  or  special,  and  whicJi,  if  it  bad  been 
pointed  out  when  the  evidwice  was  offered, 
might  have  been  obviated.  Crocker  v.  Car^ 
penter,  (OaL)  33  Pac.  Rep.  271.  The  court, 
in  finding  0,  finds  that  the  San  Bernardino 
National  Bank  was  a  corporation,  and  the 
seal  affixed  to  the  deed  was  evidence  that 
it  wag  a  corporate  act.  Burnett  v.  I<yford, 
93  Cat  117,  28  Pac.  Rep.  8B5.  If  the  plahi- 
tiff  would  dalm  as  a  fact  that  the  grantor 
was  not  a  corporation,  It  was  Incumbent  up- 
on it  eJtbOT  to  make  liie  objection  -when  the 
deed  was  offered  to  evidence,  or  to  offer  evi- 
dence to  that  effect.  Tbe  recitals  in  the  judg- 
ment loU  and  to  the  sheriff's  deed,  ns  well  as 
the  identity  of  the  name  of  the  grantee  in  the 
sheriff's  deed  with  that  of  the  grantor  in  the 
deed  offered'  in  evidence,  togetiier  with  tbe 
recital  in  such  deed  that  the  property  was 
the  same  as  that  conveyed  by  the  sheriff, 
giving  its  place  of  record,  supports  the  find- 
ing that  the  grantor  was  a  corporation. 

4.  The  court  did  not  err  In  receiving  to 
evidence  the  map  of  Colton  addition,  wtilch 
was  produced  from  the  county  recorder's 
office.  The  plaintiff,  to  Its  complaint,  de- 
scril>ed  the  land  sued  for  as  the  north  half 
of  block  No.  38,  "as  designated  aa  a  map 


of  Colton  addition,  filed  in  the  office  of  the 
recorder  of  said  county  on  or  about  the  12th 
day  of  October,  1887,  at  the  request  of  P. 
A.  Raynor."  The  property  conveyed  by  the 
sheriff  la  described  as  the  north  half  of  blodc 
30,  Colton  addition,  a  plat  or  map  of  which 
addition  *'ls  of  record  in  tbe  office  of  the 
county  recorder  of  San  Bernardino  ooimty, 
state  of  California;"  and  the  map  offered  to 
evidence  was  shown  to  be  a  map  of  Colton 
addition,  which  appears  to  volume  G,  p.  10, 
Book  of  Maps,  Recorils  of  San  Bemardtoo 
Ooimty,  and  purported  to  have  been  recorded 
on  the  12th  day  of  October,  1887,  at  the  p&- 
quest  of  P.  A.  Raynor.  The  objection  that 
the  map  was  not  acloiowledged  so  as  to  en- 
title It  to  record  Is  without  merit  A  map  is 
not  an  "Instrument"  wblch  affects  the  title 
or  possesion  of  real  property,  within  the 
meaning  of  the  recording  act,  (Hoag  v.  How- 
ard, 55  CaL  564;)  nor  is  It  an  Instrumoit 
which  Is  to  be  executed  by  the  party  who  pre^ 
pares  it,  (Code  CivU  Proc  8  1933,)  or  of 
which  an  execution  can  be  acknowledged. 
There  is  no  provisiMi  to  the  statute  which  re- 
quires a  map  or  plat  to  be  recorded  in  the 
coimty  recorder's  office,  but  section  123  of 
the  county  government  act  (St  1883,  p.  325) 
declares  that  the  recorder  "must  keep  all 
booiis,  records,  maps,  and  papers  deposited  to 
his  office;"  and  a  map  thus  deposited  witbto 
the  recorder's  office  is  properly  referred  to 
to  an  instrument  of  conveyance  as  b^g  "of 
record"  therein,  and  may  be  received  In  evi- 
dence, even  though  It  t>e  not  acknowledged. 
It  is  only  requisite  to  offer  evidence  suffi- 
cient to  connect  the  map  referred  to  with 
the  map  produced,  as  to  the  case  of  a  map 
produced  from  any  other  custody. 

5.  It  was  competent  to  show  by  oral  tes- 
timony that  the  tract  of  land  known  as 
"Colton  Addition"  Is  within  the  limits 'of 
the  dty  of  Colton.  Helnleu  v.  Heilbron. 
97  Cal.  101,  31  Pac  Rep.  83a  The  Judgment 
and  order  denying  a  new  trial  ore  affirmed. 

We  concur:  GAROUTTB,  J.;  PATBE- 
SON,  J. 


<4  C&l.  Uorep.  m 
TOWN  OP  SANTA  MONICA  v.  ECKERT 
et  at  (No.  19,156.) 

(Supreme  Court  of  California.  Aug.  15,  1883.) 
Wbit  or  PBOBiBitiox— Effect  of  Rbtdsu^Ap. 

rSAl/— JUBIBDICTIOK. 

1.  Where  a  writ  of  prohibition  is  aakod  for 
to  restrain  a  court  from  proci*ediuc  on  the 
ground  that  it  has  no  jurii^diction,  tlie  denial 
of  the  writ,  without  any  decision  on  such  ques- 
tion, does  not  take  away  the  right  to  have  it 
considered  on  writ  of  review. 

2.  An  appeal  cannot  be  considered  where 
the  amount  \n  controversy,  as  shown  by  the  ad 
damnum  clause  of  the  complaint,  is  less  than 
the  jurisdictional  amount  of  the  supreme  court, 
and  the  "legality"  of  the  license  tax  for  whlc^ 
the  action  is  bronght  is  not  qnestloned.  bat  the 
contention  Is  that  a  Ucttise  already  obtatoed 
covered  the  premises. 
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Commlssdoners'  dociRion.  Department  2. 
Appeal  fi-om  superior  court,  Los  Angeles 
county;  Luden  Shaw,  Judge. 

Action  by  the  town  of  Santa  Monica 
against  Robert  Edcert  and  others.    From  a 
Judgment  of  the  superior  court  reversing  a 
jQdgment  for  defendanta,  defendants  ap- 
.peai.    Appeal  dismissed. 

Thomas  B.  Brown,  for  appellants.  Rich- 
ard R.  Tanner,  tor  respondent. 

HAYXES,  0.  This  action  was  brought  by 
tiie  town  of  Santa  Monica,  a  municipal  cor- 
poration of  the  sixth  class,  in  the  recorder's 
court,  to  recover  the  amoimt  of  a  license 
alleged  to  be  due  from  the  defendants  for 
keeping  a  saloon,  the  amount  of  the  license 
fee  fixed  by  the  ordinance  being  $300.  In 
tlie  complaint,  plaintiff  alleged  the  amount 
required  to  be  paid  to  be  $300,  but  reimlt- 
ted  all  in  excess  of  $299.99,  for  the  avowed 
purpose  of  giving  Uie  recorder's  court  juris- 
diction. Upon  the  trial  In  that  court  de^ 
feudants  had  Judgm^t,  from  which  the 
plaiutlCF  appealed  to  tne  superior  coui-t,  and 
the  trial  In  that  court  resulted  in  a  judg- 
ment for  plointlfC  for  said  sum  of  f299.99, 
and  costs,  from  which  judgment,  and  an 
order  denying  defradants'  motion  for  a  new 
trial,  the  def^dants  appeal. 

The  point  principally  relied  upon  ap- 
pellants for  a  reversal  is  that  the  superior 
court  liad  no  jurisdiction  to  entertain  the 
appeal,  because,  as  tliey  coutena,  the  re- 
corder's court  from  which  the  appeal  was 
taken  had  no  Jurisdiction.  Tliis  contention 
Is  based  on  the  fact  that  the  ordinance  of 
the  town  of  Santa  Alonica  fixed  the  amount 
of  the  license  at  $300,  a  sum  beyond  the 
jurisdiction  of  ttiat  court,  and  that  ploln- 
tifr  cotild  not  legally  remit  any  i>ortion  of 
that  sum  for  the  purpose  of  giv-iog  Jurisdic- 
tion. After  the  appeal  was  taken  to  the 
superior  court,  the  defendants  applied  to  this 
court  for  a  writ  of  prohibition  to  restrain 
the  superior  court  from  proceeding  in  the 
cause,  upon  the  ground  that  it  had  no  juris- 
diction. The  writ  was  dmled,  and  respond- 
ent contends  that  the  denial  of  the  wilt  was 
an  adjudication  that  the  superior  court  hod 
jurisdiction  of  the  case  brought  Into  It  by 
appeaL  But  that  conclusion  does  not  follow. 
It  will  not  issue  where  there  is  a.  plain, 
speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  Code  Civil  Proc  §  H03. 
In  this  case,  if  the  superior  court  had  juris- 
diction, tliere  could  be  no  appeal  from  Its 
judgment,  as  the  amount  demauded  wa.q  less 
than  $300;  but  there  was  still  left  an  ade- 
quate remedy  by  a  writ  of  review.  Tlie 
writ  of  prohibition  will  not  ordinarily  Issue 
where  certiorari  will  lie,  unless  it  appesirs 
that  the  applicant  for  the  writ  will  neces- 
sarily be  injured  if  the  court  sought  to  l>e 
prohibited  Is  permitted  to  proceed  at  all, 
as  that  court  may,  before  final  Judgment, 
discover  Its  want  of  Jurisdiction,  and  dismiss 
Its  proceedings;  while,  If  it  should  proceed 
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to  final  judgment,  the  party  is  not  injured 
by  the  entry  of  a  void  judgment,  and  pro- 
ceedings to  enforce  such  Judgment  may  be 
prevented,  and  the  Judgmeut  declared  void 
under  a  writ  of  review.  The  mere  denial 
of  the  writ  of  prohibition,  where  the  ques- 
tion of  JiulJadlction,  as  in  tills  case,  was  not 
decided,  does  not  take  away  the  right  to  a 
writ  of  review.  Defendants*  answer  raised 
no  question  as  to  the  "legjUity"  of  the  li- 
cense tax,  but  only  the  question  of  their 
liability  to  pay  it,  upon  the  ground  that  they 
already  had  a  license  wlilch  covered  both 
bars,  and  the  answer  was  not  verified,  as 
requhvd  by  section  838,  Code  avil  Proc. 
Williams  t.  Mecartney,  CaL  550,  11  Pac. 
Rep.  1B6.  As  the  legality  of  the  Ucense 
tax  was  not  involved,  and  the  amount  in 
controversy,  as  shown  by  tiie  ad  damnum 
clause  of  the  complaint.  Is  less  than  ^00, 
this  court  has  not  jurisdiction  of  the  ap- 
peal, and  therefore  cannot  consider  the  ques- 
tion of  the  Jurisdlctl<m  of  either  of  the 
courts  below.  The  appeal  her^  should  be 
dismissed. 

We  concur:  TEMPLE,  C;  BELCHER,  C. 

McFARLAND  and  FITZGERALD,  JJ. 
For  the  reasons  given  In  the  foreg<^g  opin- 
ion the  appeal  In  this  cause  Is  dismissed. 

DE  HAVEN,  J.  I  concur  In  the  Judg- 
ment 


(W  Cal.  U6) 

RORKB  T.  SAN  FRANCISCO  STOCK  & 
EXCHANGE  BOARD.   (No.  14,9S1.) 

(Supreme  Court  of  California.   Aug.  10,  1893.) 

San  Francisco  Stock  Exchanob  —  Failurb  of 
Ubmber  to  Pat  Dkbts  — Sdspiksios  —  Fkocs- 

DUBB— TiMl!  or  PReSBNTINO  CUIH  BX  CbEDITOU 

—Arbitration  Cohhittbb. 

1.  The  constitution  and  by-laws  of  a  stock 
excbani^e  provide  that  aoy  member  failing  to 
meet  his  eugagements  Bhall  be  suspended;  that 
if  he  does  not  settle  within  six  moutha  bis  seat 
shall  be  sold  for  the  payment  of  creditors;  that 
the  board  will  take  no  cognizance  of  contracts 
that  remain  unsetlled  five  days  after  due,  "un- 
less continued  by  mutual  cwisent;"  and  that 
where  a  member  fails  to  comply  with  his  stock 
contracts  his  creditors  must  report  said  default 
to  the  pre^iident  of  the  board  within  48  hours. 
No  claim,  unless  bo  reported,  shall  ever  after 
be  recognized  or  enforced  by  the  board.  Beld, 
that  the  48-hour  limitatioD  apples  only  to  coo- 
tracts  for  purchase  or  sale  of  stocks  la  the 
board,  and  not  to  open  accounts,  where  stockB 
are  carried  for  the  debtor  for  months,  assess- 
ments paid  thereon,  interest  charged,  and  divi- 
dends credited  to  the  account,  etc. 

2.  Such  constitution  and  by-Iawa  also  pro- . 
vide  that  all  diEferences  as  to  claims  between 
members  shall  be  referred  by  the  president, 
unless  otherwise  ordered,  to  committees  for  ar- 
bitration, which  shall  reiiort  in  wriiinfr  within 
15  days  after  their  nppomtment,  and  their  re- 
port shall  stand  as  the  awani  of  the  Ixmrd. 
Held  tha(,  though  there  was  no  dispute  between 
the  parties  to  such  arcoimt.  it  was  propertr 
referred  to  such  committee  for  "investigation'* 
or  "settlement." 

3.  In  a  proceeding  by  sneh  debtor  to  compel 
the  board  to  restore  him  to  membership  from 


Digitized  by  Google 


882  PACIFIC  REPOUTBB,  Vol.  83.  (CaL 


which  be  had  been  saspeaded,  it  appeared  that 
on  hie  failure  to  pay  tne  account  tne  creditor 
requested  a  commtttee  of  iavestigation ;  that 
two  daya  thereafter  the  committee  reported 
the  amount  of  the  indebtedneBs;  that  two  days 
afterwards  such  creditor  reported  the  claim  on- 
paid;  that  such  member  was  then  Boapended; 
and  that  bix  montha  thereafter,  the  claim  re- 
maiiiioR  unpaid,  his  Beat  or  membership  in  the 
board  was  sold  to  pay  his  debts.  Had,  that 
Buch  member  was  properly  auBpended,  and  was 
not  entitled  to  be  restored  to  membership. 

CotnmisMoners'  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  eonntjr 
of  San  Francisco^ 

Application  by  Benjamin  B.  Rorke  for  a 
writ  of  mandate  to  compel  the  San  Fran- 
cisco Stock  &  Exchange  Board  to  restore 
him  to  membership  therdn.  From  a  judg- 
ment In  favor  of  such  board,  and  from  an 
order  denying  liia  motion  for  a  now  trial, 
Rorke  appeals.  Affirmed. 

Sulllran  &  SulUvan,  ft>r  appelant  Jarboe, 
Harrison  ft  Qoodf  ellow,  for  respoad^t. 

SBARLS.  O.  The  proceeding  In  the 
court  bdow  was  bad  under  an  altematlTe 
writ  of  mandate.  Issued  on  the  application 
of  appellant  to  the  San  Fmndsco  Stock  & 
Exchange  Board,  (an  unincorporated  associa- 
tion,) oommandlng  It  to  restmre  the  appli- 
cant, Benjamin  B.  Borke,  to  membership  In 
said  association,  and  to  all  the  lights,  piiv- 
lleges,  and  Immunlttea  pertaining  thereto, 
or  that  it  show  cause,  etc.,  why  it  had  not 
done  80.  Respondent  appeared  and  showed 
cause,  whereupon  a  trial  was  had,  and  judg- 
ment rendered  In  favor  of  the  association. 
Rorice  moved  tar  a  new  trial.  Hte  motion 
ther^r  was  denied,  and  he  prosecutes  this 
amnal  from  the  ocdsx. 

The  San  FrancUKW  Stodc  &  l&xchange 
Board  Is  a  voluntary  association  of  Individ- 
uals^ and  as  such  Is,  and  for  aver  20  years 
has  been,  engaged  In  the  btislncsB  of  buying 
and  s^lng  stodm  in  the  city  and  coun^ 
of  San  Francisco,  and  has  adopted  and  Is 
governed  by  certain  articles  of  agreemmt. 
known  as  its  "constitutioa  and  by-laws," 
which  have  been  agreed  to  and  subscribed 
by  each  and  all  of  ita  members,  the  appel- 
lant bweln  Included.  Plaintiff  was  a  mem- 
ber of  the  board,  as  were  S.  B.  Wakefield 
and  A.  W.  Foster,  doing  business  under  the 
firm  name  of  S.  B.  Wakefl^d  &  Co.  On 
the  29th  day  of  July  1885,  plaintiff  was  sus- 
pended from  membership  of  respondmt,  and 
on  the  31st  day  of  January,  188ti,  more  than 
six  months  having  elapsed,  and  he  not  hav- 
ing been  restored,  his  menibership  or  "right 
to  a  seat  in  the  board,"  as  it  Is  tcnned,  is 
claimed  to  have  reverted  to  the  board,  and 
was  by  it  sold  to  meet  his  UabllitJes  to  Wake- 
field &  Co.  and  other  members  of  the  board, 
to  whom  he  was  Indebted.  Plaintiff  claims 
that  the  act  of  defendant  in  depriving  him 
of  membership  wan  illegal,  and  in  contra- 
vention of  its  ccmsUtutlon  and  by-laws.  Pri- 
•r  to  July,  1883,  plaintiff  herein  liad  various 


transactions  with  Wakefield  &  Ca  In  baying 
and  s^ing  stocks,  and  Wakefield  &  Co.  had 
paid  out  for  plaintiff  various  sums  of  money 
in  purctiaaing  and  carrying  for  him  stocks, 
so  that  on  said  laBt-montioned  day  plaintiff 
was  indebted  to  the  firm  in  the  sum  of  $5,- 
137.42,  which  he  promised  but  failed  to  pay. 
On  the  25th  day  of  July,  1885,  there  was 
due  and  owing  to  Wakefield  &  Co.  from  the 
plaintiff  $4,994.02,  which,  as  the  court  foimd, 
had  been  by  mutual  consent  of  the  parties 
continued  from  tbe  time  the  same  accrued 
up  to  the  last-mentioned  date.  On  said 
25ih  day  of  July,  1SS5,  the  said  firm  of  S. 
B.  Wakefield  &,  Go.  presented  to  the  presi- 
dent of  defendant  a  written  request  for  a 
committee  to  investigate  the  matter  In  dis- 
pute between  them  and  tbe  plaintiff  herein, 
and  on  aald  day  the  vice  proAdent  of  de- 
fendant (said  Wak^dd  being  prealdenQ  ap- 
pointed a  committee  of  three  to  investigate 
and  report  Such  action  was  had  that  the 
committee  reported  to  defendant  on  the  27 tn 
day  of  July,  1885,  that  plaintiff  was  indebtea 
to  Wakefield  &  Co.  In  the  sum  of  $4,994.92. 
This  report  was  unanimously  adopted  by 
defendant  On  the  29th  day  of  July,  Wake- 
field &  Co.  reported  Uie  delinquency  of  plain- 
tiff to  the  board,  and  thereupon  plaintiff 
was  m^ended  from  bis  seat  or  memb«8hlp 
in  the  said  board. 

The  cimstltution  and  by-laws  of  d^end- 
ant  are  in  evid«ice  in  tiie  case.  They  ore 
too  voluminous  to  be  o^led  at  Imgth,  and, 
except  those  under  which  the  contention 
here  arises,  may  be  referred  to  as  foUows: 
Any  member  failing  to  meet  bis  engage- 
ments in  the  board  shall  be  suspended  until 
he  has  settled  with  his  credltois.  If  he  set- 
tles within  six  montha  he  may  be  ratored 
by  a  two-thirds  vote.  If  he  does  not  settle 
In  six  monOis  his  seat  Is  to  be  sold,  and  pro- 
ceeds applied  to  paym«it  of  his  creditors,  as 
therein  provided.  The  seat  and  privileges 
of  every  member  Is  a  coitinulng  security  to 
all  members  with  whom  he  may  deal,  for 
the  performance  of  bla  contracts  and  the 
fulfillment  ctf  hia  engagements.  Tbe  f(^low- 
ing  articles  of  the  by-laws  are  given  at 
length:  Article  17:  "Limitation  of  Contracts, 
mis  board  will  take  no  cognizance  of  con- 
tracts that  remain  unsettled  five  days  after 
they  become  dtie,  unless  continued  by  mu- 
tual consent"  Artlde  25:  "Default  must  be 
reported  within  forty-eight  hours,  and  claim 
filed  wltliln  thirty  days  thereafter.  In  cases 
where  a  member  of  the  board  shall  fall  to 
comply  with  his  stock  contracts  It  shall  be 
the  duty  of  his  creditors  to  report  aald  de- 
fault to  the  pre^deut  of  the  board  within 
forty-eigUt  hours  after  said  defalcation  be- 
comes known  to  them.  No  claim  or  con- 
tract, unless  so  reported,  shall  ever  after  be 
recognized  or  enforced  by  this  board.  Dur- 
ing the  suspension  of  a  member  no  such  re- 
port shall  be  required.  All  claims  of  mem- 
bers and  nonmembers  iigainst  said  delin- 
quent member  must  be  filed  with  tbe  secre- 
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taxy  of  tbe  txMid  wiUUn  Qdxty  days  after  he 
has  been  reported,  and  must  be  accompanied 
by  a  detailed  statement  of  the  acooant.  No 
claims,  unless  so  filed,  shall  ever  after  be 
recognized  or  eaforced  by  this  board."  Arti- 
cle ^:  "Inirestigatltm  of  Claim  Igr  Arbitra- 
ting Committeea  All  dlflerences,  Investlga- 
ttons  of  claims,  or  settlemoit  of  accounts 
between  members,  or  between  members  and 
nonmembers,  shall  be  referred  by  the  presi- 
dent, unless  otherwise  ordered,  to  commits 
tees  of  arbltratltm,  eonriatlng  of  at  least 
three  members.  Said  committees  shall  re- 
port in  writing,  within  flfteea  do^  ftom  date 
of  app(^tmait,  unless  further  time  be  grant- 
ed; and  thrir  report.  If  adopted,  Aall  stand 
as  the  award  of  the  board." 

The  coutentiui  at  appelant  Is  that  1^ 
ftiillng  to  report  tbe  default  of  RoAe  to  the 
board  within  48  hours  after  it  became 
known  to  them,  as  provided  by  section  2S  of 
the  by-laws,  Wahefi^  &  Co.  lost  aB  rlj^t 
to  recognition,  and  the  board  had  no  au- 
thority to  soflpend  appelant  Couns^  for 
respondent,  on  the  other  hand,  claim  that 
section  25  relates  to  contracts  entered  into 
tor  the  purchase  or  sole  of  stocks  In  the 
board,  the  price  agreed  to  be  paid  therefor, 
the  delivery  and  paymmt  for  stoc^  so  par- 
chased,  (questions,  most  of  whi<di  are  to  be 
solved  by  refermce  to  the  records  of  the 
board;  questions  whldi  can  be  more  reaa- 
lly  solved  while  transactions  are  fresh  In  the 
•memory  of  the  parties  in  Interest  and  mem- 
bers, and  when  mlstolEes,  if  any,  can  be 
more  certainly  corrected,)  and  that  it  has  no 
application,  and  was  not  Intended  to  apply, 
to  cases  like  the  present,  where  stocRs  wctb 
carried  for  appellant  for  months,  assessments 
paid  thereon,  interest  diai^ged  up.  and  divi- 
dends, If  any,  credited  to  the  account,  etc., 
to  what  in  fact  was  an  open  and  ruuning 
account  between  Wakefield  &  Co.,  as  brokers, 
and  appellant,  who,  while  himself  a  broker, 
and  liable  as  such,  was  a  customer  of  Wake- 
field  &  Co.,  at  least  to  this  extent  So  long 
as  Wakefield  &  Co.  and  appellant  \ity  mutual 
ccmsent  permitted  the  op^  account  to  run, 
th^re  was  no  default  on  the  part  of  appel- 
lant  to  be  reported  within  the  meaning  of 
article  25  'of  the  by-laws.  It  was  only  upon 
the  ascertainment  of  the  balance  due  by  the 
committee  of  arbitration,  and  a  failure  to 
meet  It,  that  the  default  occurred.  The 
court  below  evidently  did  not  regard  sec- 
tion 25  as  having  any  application  to  trans- 
actions of  the  cliaracter  involved  here.  In 
this,  I  am  of  oitolMi,  It  was  correct  "In 
cases  where  a  member  of  the  board  shall 
fail  to  comply  with  his  stock  contracts,  it 
shall  be  the  duty."  eta  The  section  was 
evidently  intended  to  meet  cases  In  which 
the  member  has  contracted  as  a  broker  in 
the  board  to  purchase  or  sell  and  deliver 
stocks;  contracts  which  are  wlthlu  the 
knowledge  and  Jurisdiction  of  the  board  and 
Iti  mraibera.   Tbe  transaction'  between  ap- 


pellant and  Wakefield  &  Co.  commenced  by 
the  employment  of  appelant  by  Wakefield 
&  Co.  to  purdiase  and  sell  stocks  for  them 
la  the  board  cat  a  commission,  during  which 
employmrat  he  purchased  on  his  ovra  ac* 
count  certain  stocks  for  which  the  firm  paid, 
and  whi<dt.  In  the  language  of  the  guild,  they 
<»iried  for  him,  and  which  bi  July,  18S5, 
ciilmtnated  hi  an  Indebtedness  on  bis  part  In 
the  snm  of  f4,994.92.  Thereupon  Wake- 
field &  Col  called  for  axUtrabt^  under  arti- 
<de  49  of  fbe  bylaws,  who  r^rted  the  In- 
debtedness as  above  stated,  and  within  two  • 
days  thereafter  they  repocteA  his  ddin- 
qumcT- 

The  contentloa  oC  appellant  Is  tiiat  there 
was  no  dlqnite  between  the  ^rties  to  settle, 
and  hence  no  occadcm  for  a  committee  of 
i^tnitl(»L  The  answer  is  that  section  49 
provided  not  mly  for  "dlfreremces**  between 
parties,  but  for  an  "Investigation  of  daims 
OT  settlemoit  of  aoconnts,"  and  Is  the  mode 
Ijy  whidi  the  board  becomes  informed  of 
the  amonut  due  and  owing  by  its  members, 
and  is  the  method  adopted  by  whi<*  the 
debtor  may  have  a  hearing,  and  the  board 
obtain  anthoitlc  knowledge  upon  wUdi  to 
base  its  snbsequoit  action.  It  Is  not  dear, 
bo'treiver.  Hut  there  was  no  di^te.  Foster, 
the  BorviTlng  partner  of  Wakefield  &  Co., 
who  was  a  witness,  ssys:  "I  presented  oar 
dalm  agatost  Borfce  to  the  committee  for 
conaldwatimL  Rorke  was  present,  and  his 
protest  was  that  the  account  was  vmmg; 
that  the  figures  were  not  correct;  tiiat 
something  was  the  matter  with  the  account 
Tbe  committee  then  adjourned  tor  two  days. 
At  the  secmd  session  he  did  not  have  any 
evidence  that  the  account  was  wrong."  Ttds 
looks  very  milch  like  a  dispute  between  the 
parties  as  to  the  balance  due  on  the  account.. 
The  court  found  that  the  Indebtedness  of 
appelant  to  Wakefield  &  Co.  was  by  their 
mutual  consent  continued  from  the  time  the 
same  accrued  until  reported,  etc.  The  whole 
course  of  dealing  between  the  parties  In- 
dicates this.  Appellant  testified  that  he 
expected  to  pay  it  oCf  by  securing  commis- 
sions from  the  firm,  as  he  had  theretofwe 
done.  The  whole  proceeding  whereby  ap- 
pellant was  suspended  from  his  seat  or  mem- 
bership In  the  board,  and  his  right  thereto 
sold  to  satisfy  the  lien  thereon  for  debts  con- 
tracted by  him  as  a  member,  seems  to  have 
been  in  obedience  to  the  constitution  and  by- 
laws of  the  association;  and,  having  failed  * 
for  six  months  to  settle  up  the  claims  against 
him,  and  seek  restitution,  his  membership 
In  defendant  ceased,  and  all  his  rights  ap- 
pertainij]^  thereto  were  extinguished.  Tbe 
order  appealed  fnun  should  be  affirmed. 

We  c<mcur:  BBLCHEB,  C;  TEMPLE,  C 

PEK  CURIAM.  For  the  reasons  given  hi 
the  foregoing  opinicm  the  order  appealed 
from  is  affirmed. 
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CLARKE  T.  MOTT  et  al.   (No.  15,153.) 
(Supreme  Conrt  of  Galifoniia.   Aog.  10,  18U3.> 

INSOLVINCT— EtIDBNCB. 

Erldence  that  a  debtor,  wbea  called  on 
to  par  bii  notes  wheD  doe,  replied  tbat  he  wai 
naable  to  pay  them;  that  be  had  tried  to  raise 
the  moner,  but  could  not,— warrants  a  findiat; 
that  he  was  InsoWeot. 

Department  2.  Appeal  from  mpertor  coart, 
city  and  county  of  San  Frandwso;  Walter 
H,  Levy,  Judge. 

Petition  of  0.  W.  Mott  and  others  to  have 
Alfred  Clarke  adjudged  an  Insolvent  debtor. 
From  an  order  so  adjudging  him,  tie  appeals. 
AlUrmed. 

Witnesses  Button  and  Stewnrt  both  testlfled 
that,  when  demand  was  made  on  Clarke  for 
the  payment  of  certain  of  bis  notes,  he  re- 
plied tliiit  be  was  unable  to  pay  them;  that 
he  had  tried  to  raise  the  money,  and  was 
unable  to  do  so. 

Alfred  Clftrke,  In  pro.  per.,  (Naphtaly, 
Friedeurich  &  Adcerman,  of  oounsel.)  for  ap- 
pellant Wllsou  &  McCutcheou,  Page  & 
Bells,  W.  T.  Boggett,  and  Wamn  Oloey. 
(M  leepondents. 

PER  CURIAM.  This  Is  an  appeal  by  Al- 
fred Clarke  from  an  order  of  the  superior 
court-  adjudging  him  to  be  an  Insolvent 
debtor.  We  can  discover  from  the  record 
only  two  points  legitimately  before  us:  (1) 
Did  the  court  err  In  overruling  the  demurrer 
to  tlie  petition?  And  (2)  does  the  evidence 
warrant  tbo  finding  of  appellant's  Insol- 
vency? As  to  the  first  point,  appellant  has 
pointed  out  no  defect  In  the  petition,  and 
we  see  none.  As  to  the  second  point,  the 
facts  testiSed  to  by  die  witnesses  Hutton 
and  Stewart  clenrly  show  the  Insolvency, 
not  considering  the  19  attadimeuls.  Tbe  or^ 
der  appealed  from  is  afflrmed. 


(4  Csl.  Uiir«p-  81) 

MENDENHALL  v.  ROSB.   (No.  in.068.) 
(Scpreme  Court  of  California.   Aug.  10,  1803.) 
RsAL-ESTATS  AoBirr — Action  vor  CoMyisstos^ 

WkITTBN  COHTaAOT— l5(jrFICIS!tCT-~EviDSN0S. 

1.  R.  wrote  a  broker  that,  "If  there  is  any 
poasibility  of  gelling  both  or  either  piece  of  prop- 
erty, see  if  Tou  can  mniie  it  thia  week.  •  •  • 
Also  V.  told  me  S.  told  bim  he  bad  a  man  who 
wanted  Uoza  Bernal's  place.  *  *  *  Von 
had  better  see  S.,  and  get  bold  of  the  buyer, 
*  *  *  for  if  V.  finds  out  who  it  la  he  U 
bound  to  epoi>  the  sale.  *  *  *  In  case  you 
make  a  sale  of  the  20^  acre  piece,"  a  certain 
■nort;;at;e  can  remain  on  the  place  for  one  year. 
"Also  the  ICatke  place,  there  can  bo"  a  mort- 
gage for  one  year  or  longer.  Held,  that  such 
letter  did  not  authorise  such  broker  to  sell 
real  estate  situate  in  the  counQ'  of  A.,  "gen- 
erally known  as  the  'Jose  Reyes  Bemal 
Raiicho.* "  or  any  other  real  estate,  and  was 
inadmisnihie  in  an  action  by  such  broker 
agniust  R.  for  Kervices  In  selling  such  real  es- 
tate, under  Civil  Code,  i  1024,  sobd.  6,  which 
requires  agreements  autnoricing  or  employing 
brokers  to  fell  real  estate  for  compensation  to 
be  in  writinrr. 

2.  Such  letter  was  not  rendered  admissible 
evidence  by  plaintiff  which  tended  only  to  ap* 


I^y  the  description  In  the  complaint  to  a  partio- 
ular  one  of  Jose  Bernal's  several  tracts,  and  did 
not  show  wliich  one  of  such  severol  tracts  was 
Intended  by  the.  expression  "Hosa  Bernal's 
place,"  in  snch  letter. 

Commis«doners'  decision.  Department  2. 
Appeal  Ttxtm  superior  court,  Alameda  oonn- 
ty;  John  Ellsworth,  Judge. 

Action  by  William  W.  Mendentiall  against 
Jason  A.  Rose  to  recover  on  a  written  con- 
tract for  services  rendered  in  the  sale  of  cer- 
tain real  property.  From  a  Judgment  tor 
plaintUf,  defoidant  appeals.  Reversed. 

D.  M.  Conner  and  Welles  Whitmore,  for 
appellant.  lindley  ft  Elckboff*  for  respond- 

euL 

VANCLIEF.  a  It  is  alleged  In  the  com- 
plaint In  this  action  that  by  a  written  con- 
tract the  di.'feudant  authorised  and  employed 
the  plaintlCF  as  his  agent  and  broker  to  sell 
certain  real  property  situate  In  the  county 
of  Alameda,  "goniToIly  known  as  tbe  'Jose 
Keyee  Bemal  Itancbo,' "  and  agreed  to  pay 
plaintiff  for  his  services  as  such  agent  and 
broker  what  said  services  were  reasonably 
worth.  That  tbereaXter  "plaintiff  found  and 
secured  for  defendant  a  purctiaBer  at  a  price 
satisfactory  to  defendant  of  the  real  property 
aforesaid,  to  whom  sold  defendant  sold  said 
property."  Tlmt  the  services  so  rendered 
by  plaintiff  for  defendant  were  reasonably 
worth  the  sum  of  SOSO,  no  part  of  which  has 
been  paid,  and  for  which  be  prays  Judgment 
The  defendant  answered,  specifically  denying 
the  alleged  contract,  authorization,  aud  em- 
ployment,  and  also  denying  the  alleged  adv- 
ices. Ine  court  found  tbe  facts  as  alleged 
by  plaintiff,  and  rendered  Judgment  accord- 
in  k'iy,  and  the  defendant  appeals  from  the 
Judgment  and  from  an  ordw  dwylug  his  m»> 
tton  for  a  new  trial. 

To  prove  the  alleged  authorization  and  em- 
ployment, tbe  plalndff  offered  In  evidence 
tlie  following  letter:  "Pleasonton,  Nov.  80, 
ItWT.  W.  Mendenhall,  Esq.-Dear  Sir:  If 
there  Is  any  poesibillty  of  selling  both  or 
eiiiier  piece  of  property,  see  If  you  can  mnke 
It  this  week.  If  U  Is  not  sold  tbis  week, 
the  first  of  next  week  I  will  have  to  buy  It 
right  out,  or  let  It  slide.  Also  Mr.  Tander* 
Toort  told  me  Mr.  Saulsbury  told  him  he 
bad  a  man  wlio  wanted  Hoza  Bernal's  place. 
I  don't  think  there  la  any  truth  la  It,  but  it 
there  Is  you  had  bettCT  see  Mr.  Saulsbury, 
and  get  hold  of  the  buyer,  and  keep  bold  of 
blm;  for  If  Vanderroort  finds  oat  who  It  Is 
he  la  bound  to  qwll  the  sale.  This  letter  Is 
private,  and  you  will  do  me  the  ta.rar  to 
bum  It  as  soon  as  yon  read  it  In  case  you 
make  a  sale  of  the  29Vji  acre  piece,  there  can 
be  $3,000  or  $4,000  mortgage  remain  on  the 
place  tot  one  year.  Also  ibe  Ratke  place, 
there  can  be  $3,000  mortgage  fbr  <me  year 
or  longer  If  ^e  tniyer  or  buyers  so  desire. 
Tours,  truly,  J.  A.  Rose."  Written  In  lead 
pencil  on  reverse:  "P.  S.  There  Is  no  hurry 
about  selling  Bernal's  for  a  week  or  two. 
Sell  the  others  first.  If  poasibleL  B."  To 
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the  introduction  of  this  letter  the  defendant 
objected,  on  the  grounds  tbat  It  is  not  such 
.m  agi-eement  In  writing  authorizing  or  em- 
ploying plaintiff  to  Bell  real  estate  as  is 
required  by  the  sixth  sutMUvision  of  section 
UUi  of  the  ClvU  Code;'  tliat  It  does  not 
contain  a  description  of  the  real  estate 
which  plaintiff  was  authorized  to  8^,  nor 
refer  to  any  other  paper  or  writing  con- 
taining such  description;  and  that  It  is  irrel- 
evant, and  does  not  tend  to  prove  any  alle- 
gation of  the  complaint  The  court  over- 
ruled defendant's  objection,  and  admitted 
the  letter  as  evidenee,  to  wlildi  ruling  the 
defendant  excepted,  and  contends  here  that 
It  was  error. 

I  think  defendant's  objection  lahould  have 
been  sustained,  and,  as  this  letter  was  tlie 
<»ily  wrlttoi  evidence  ottered  of  ihe  author* 
ity  or  employment  of  plaintiff,  the  error  In 
admitting  it  most  be  presumed  to  have  been 
pr^udtdal  to  the  d^mdant  The  letter 
does  not  purport  to  authorize  or  employ  the 
pLdntlfl  to  sell  the  real  estate  described  by 
name  ("Jose  Beyea  Bemal  Bancho")  in  the 
comt^lnt,  or  any  other  real  estate;  nor  does 
It  admit  or  acknowledge  any  prior  authori- 
sation or  employment  to  sell  any  real  estate; 
nor  does  It  purport  to  anthorbse  a  sale  of 
"Uoza,  Bemal's  place."  wherever  and  what 
erar  that  may  be;  nw  can  antborlty  from 
defnulant  to  sell  Jose  Bemal's  place  be  In- 
terred from  the  letter,  since  such  an  infer- 
ence Involves  the  legal  absurdity  that  de- 
fendant authorised  and  employed  plaintiff 
to  sell  Bemal'a  pn^erty.  The  only  object 
of  the  letter,  to  be  inferred  from  Its  lan- 
snage,  was  to  biury  a  sale  tba  "20^" 
acre  place  and  the  "Ratke  idace,"  from 
which  the  only  legitimate  Inference  Is  tiiat 
defendant  was  Interested  in  tbe  sale  of 
those,  and  understood  that  plaintiff  had  au- 
tliorlty  to  sell  them;  notMng  more.  But 
from  the  merely  incidental  reference  to 
"Uoza  [Jose]  Bemal's  place"  It  cannot  be 
inferred  that  defendant  was  Interested  In  or 
had  unthorized  the  sale  of  that  place.  The 
ftnguage  of  the  letter  is  perfectly  consistent 
with  a  total  want  of  the  authority  and  em- 
ploymmt  alleged  in  the  complaint  Besides, 
the  letter  contains  no  description  of  "Hoza 
Bemal's  place,"  even  'by  nauie,  by  which  it 
could  hare  been  identlAed  as  the  land  de- 
scribed in  the  complaint  as  "c^^in  real 
property  situate  In  the  said  county  of  Ala- 
meda, (generally  known  as  the  'Jose  Reyes 
Bemal  Rancho,')'*  without  proving  at  least 
that  Jose  Bemal  owned  only  one  place,  that 
this  one  place  was  situate  In  the  county  of 
Alameda,  and  was  geuerally  known  as  the 
"Jose  R^es  Bemal   Rancho."  The  ertr 


'Civil  Code,  8  1624,  provides  as  folio 
"The  following  contracts  are  invalid,  nniess 
the  same,  or  some  note  or  memorandum  there- 
of,  be  in  writing,  and  subscribed  by  the  J)arty 
to  be  charged,  or  by  his  agent;  *  •  * 
An  agreement  antlrarizing  or  employing  an 
agent  or  brolcer  to  purchase  or  sell  real  estate 
for  compensation  or  a  commission." 


dmce  on  the  part-  of  plaintiff  to  Identify 
"Hoza  [Jose]  Bemal's  place"  as  the  real 
estate  described  in  the  complaint  was  a 
f aUure.  The  plaintiff  himself  testified : 
"The  land  I  have  been  testifying  about  Is 
known  as  the  'Joae  Reyes  Bemal  Rancho.' 
Jose  Reyes  Bemal  had  other  tracts  of  land 
in  this  immediate  neighborhood.  I  don't 
know  whether  this  land  is  a  portion  of 
Augustine  Bemal's  ran<^  or  not  I  knew 
Bemal  had  other  tracts  of  land  in  Alameda 
county.  I  don't  know  that  they  were  all 
spoken  of  generally  as  the  *Jose  Reyes  Ber- 
nal  Bandio,*  'Bemal  Land,'  or  'Bemal's  Place." 
H»  Uved  in  this  place,  and  this  place  was 
known  by  that  name.  Always  spoken  to  me 
that  way  by  Rose  and  other  people.  I  have 
learned  alnce  that  he  did  have  other  places. 
I  did  not  know  it  at  that  time.  I  know 
this  was  called  tiie  'Jose  Bemal  Place,'  be- 
cause this  was  his  place  of  residence.  When 
yon  spoke  of  it  that  ynj,  everybody  knew 
what  you  meant  It  was  the  largest  tract 
he  had.  I  have  heard  this  place  called  the 
'Jose  Reyes  Bemal  Randw'  by  different 
parties  for  a  good  while.  Mr.  Rose  called 
It  by  that  name.  At  that  time  Jose  Bemal 
radded  on  tiie  place."  This  testimony  tends 
only  to  apply  the  ^tescriptlm  In  the  com- 
plaint to  a  particular  one  of  Jose  Bemal's 
several  tracts,,  bnt  has  not  the  sUgbtest  ten- 
Aeacy  to  muove  the  ambiguity  of  the  letter. 
It  still  remains  wholly  uncertain  which  one 
of  Jose  Bemal's  tracts  was  Intmded  by  the 
eiipressltm  "H<na  Bemal's  place;"  and  what 
the  parties  Intoided  by  that  expresdon  conld 
not  hare  been  proved  direotly  by  parol  erlr 
dence,  but  only  indirectly  \jy  evidence  of 
sndi  extnuDeons  facts  aa  Would  remove  tb» 
uncertainty  and  ambiguity  as  above  indicat- 
ed. Manlner  Damlson,  78  GaL  202,  20 
Pac;  Rep.  386;  Breddnridge  v.  Cromer,  78 
OaL  529,  21  Pac.  R«p.  179.  For  the  error 
of  admitting  In  evidence  the  letter  of  the 
defendant  I  think  the  Judgment  and  order 
should  be  reversed,  and  the  cause  remanded. 

We  concur:  BELCHER.  0.;  HATNES,  C 

PER  CURIAM.  For  the  reasons  gtvot  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded. 


(B9  Cal.  210} 

KELLETT  v.  IDA  CLAYTON  &  G.  W. 

WAGON-ROAD  CO.  et  al.   (No.  14.143.) 
{Supreme  Court  of  California.   Aug.  10,  1893.) 
Easement — What  Constitutes — Exemption  froh 

Tolls  —  Injunctioh  —  Whbx  Gbamtkd  —  Ai>k- 

qUATB  RSHEDT  AT  LaV. 

1.  An  agreement  by  a  turnpike  company  to 
give  the  owner  of  a  ranch  the  right  to  use  the 
road  free  of  toll  for  ail  the  purposes  of  the 
ranch,  in  conaideratiMi  of  his  giving  the  com- 
pany a  right  of  way  over  the  ranch,  does  not 
give  the  ranch  owner  an  easement  la  the  road. 

2.  One  claiming  exemption  from  the  pay- 
ment of  tolls  OD  a  turnpike  road  is  not  entitled 
to  an  Injunction  to  restrain  interference  by  the 
turnpike  company  with  his  use  of  the  road. 


Digitized  by  Google 


886 


PACIFIC  B£POBT£B,yo^  88. 


■vrhm  anch  interference  conaUts  merely  in  de- 
uiandioe  payment  of  the  regular  tolla;  since, 
for  auco  wrong,  he  has  a  Bumcient  remedy  by 

an  action  for  dama^a. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  ctly  and  oounty 
of  San  Francisco;  J.  F.  Sullivan,  Judge. 

Injuiwtioii  by  Samuel  Kellett  against  the 
Ida  Claytcm  &  Great  WestOTi  Wagon-Koad 
Company  and  otheiB.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
def^ndaikts  aj^tcal  Heversed. 

Stanly,  Staoey  ft  Hayes,  for  appenants. 
W.  H.  Barrows  and  J.  F.  Wend^  for  re- 
fljxmdeat. 

TBHFLE,  O.  nils  appeal  is  from  a  Jndff- 
mcint  and  order  re^a^tng  a  new  trial  Hie 
aotton  was  brongtit  to  obtain  an  Injmictlon 
pwpetnally  enjolDlns  and  restralidng  defend- 
ants from  asking,  demanding,  or  a^lleetlng 
any  ttiH  tot  or  on  aocoimt  <tf  the  use  of  the 
toll  road  <^  Oie  ootporate  ^fOidant  as  a 
hl^way,  or  In  any  vay  Interfering  with  such 
use  either  by  the  plalntifT,  tala  grantees,  or 
his  or  ttielr  agents,  tenants,  or  employes, 
or  any  other  person  using  the  road  for  the 
purposes  or  business  of  plaintlfT's  ranch,  and 
for  $100  damages.  FlalntUf  avers  that  he 
Is  the  ovm&r  of  the  Hablshaw  TBnch,  in  Sono- 
ma county,  which  land  in  1874  was  owned 
by  one  Hahishaw.  That  in  November  of 
that  year  the  corporation  defoidant  ent««d 
Into  an  agreem«Lt  with  Hablshaw,  whereby 
Habishaw  agreed  to  grant  it  a  right  of  way 
over  said  ranch  for  its  toll  road,  in  consider- 
ation oC  a  perpetual  right  to  use  said  road 
free  of  t<^  as  a  hl^way  for  all  purposes 
of  said  ranch;  and  sold  defendant  agreed 
with  Hablshaw,  as  the  owner  of  said  ranch, 
that  it  would  allow  him,  tils  grantees  and  all 
of  bis  or  their  agents,  tenants,  and  employee, 
and  all  other  persons  engaged  In  any  burf- 
nees  connected  with  said  ranch,  without  In- 
teiTuptlon,  to  use  said  rond  as  a  highway  for 
all  purposes  and  business  connected  with 
said  ranch  for  all  time  witiiout  payment  of 
tolL  In  pursuance  of  the  agreement,  Habl- 
shaw executed  a  deed  which  he  b^leved 
conveyed  to  the  corpomflon  such  right  of 
wny.  That  the  corporation  accepted  the 
deed,  toolc  possession  of  the  right  of  way, 
and  has  ever  since  used  and  enjoyed  the 
same.  That  said  Habishaw'and  his  tenants, 
BtTvants,  etc.,  used  the  road  free  of  tolL 
PLilntifC  purchased  the  land  from  Hablshaw 
In  1877,  having,  before  he  completed  his  pur- 
chase. Inquired  of  the  corporate  defendant 
whether  such  agreement  and  right  ex- 
isted in  Habi^w,  and  whether,  If  he  pur- 
chased the  land,  such  right  and  prlvik^ge 
would  pass  to  him  as  appurtenant  to  the 
land.  Ihat  said  defendant,  after  full  knowl- 
edge of  plalntUTB  Intended  purchase  and 
his  reasons  for  maMng  the  Inqnlry,  and 
that  he  would  not  complete  the  purchase 
imless  such  right  existed  and  would  pass 
to  him  as  appurtenant  to  the  land,  af- 


firmed that  such  right  existed,  and  would 
pass  with  the  land.  That  he  thereap<m  com- 
pleted the  purcdiase,  paying  a  large  conddov 
atlon  for  the  PlalntUT  that  ttie 

alleged  right  to  use  the  road  free  of  toQ  Is 
an  easement  In  deCradant's  rood,  and  that 
It  la  appurtenant  to  tba  land.  Appellants 
contend  that  the  alloged  £bu^  do  not  show 
that  plalntUI  Is  entitled  to  an  Injunction,  and, 
as  his  claim  for  damage  la  less  than  $300, 
the  superior  court  had  no  jurisdiction. 

L  Hie  fltst  (piesflm  is.  Is  plalntifTs  al- 
li^ed  r^ht  an  easement?  for.  If  It  Is  not, 
the  court  had  no  Jurisdiction  to  Issue  the 
Injunction  on  that  ground.  In  Washbam  on 
KasementB  Quige  S)  It  Is  said:  "Tbe  essential 
qualities  of  easements  axe  these:  (1)  Tbej 
are  InOMporesL  (2)  They  are  Imposed  on 
corporeal  property,  and  not  upon  the  owner 
thereof  0)  They  oodv^  no  ri^t  to  a  par^ 
tldpAllcMi  In  the  prints  arising  from  socb 
prcperty.  (4)  Tbqr  an  hnposed  for  the  ben- 
efit of  corpcffeal  iwoperty.  And  (5)  there 
must  be  two  distinct  tNummts,— the  dom- 
inant; to  whldi  the  ri^t  belongs,  and  the 
servient,  upim  which  the  obligation  rests." 
The  defendant  corporation  had  only  an  ease- 
ment In  the  rood.  The  right  to  take  toll  Is 
called  an  "easement"  Civil  Code,  (  802. 
In  Wood  V.  Turnpike  Co.,  24  CaL  475,  it  was 
snld:  "The  rood  of  the  turn  pike  company 
Is  not  flie  private  property  of  the  company, 
but  belongs  to  the  public,  and  all  the  inter- 
est the  company  has  in  It  is  the  rl^t  and 
power  to  collect  tolls  on  the  line  of  the  rood 
as  a  compensation  for  building  It  Every 
traveler  has  the  same  ri^t  to  use  tiie  road 
of  a  turnpike  company  upon  paying  tolls 
established  by  law  that  he  has  to  use  any 
other  pul>Uc  highway."  See,  also,  PoL  Code, 
Si  2619,  2799,  2S15,  2743,  2756.  2827,  2800; 
Civil  Code,  S  1001;  People  v.  Davidson,  79 
Oal.  166,  21  Pac.  Rep.  538;  Blood  v.  Woods, 
\X3  Oal.  78,  30  Pac.  Rep.  129.  The  right  of 
plalutUT,  therefore^  to  exemptlm  from  pay- 
ing toll.  Is  not  an  easement  It  la  not  a 
right  Imposed  upon  corporeal  property. 
I'here  Is  no  servient  estate.  It  does  not  con- 
fer upon  plaintlCf  the  right  to  use  the  road. 
That  right  he  always  had  as  one  ot  the  pnb- 
llc  It  was  simply  an  agreement  made  by 
the  corporation  which  had  the  right  to  the 
.  tolls  that  he  and  his  grantees  should  be  ex- 
empt from  payment  while  enjoying  this  com-; 
men  right 

2.  Is  the  plalntUf  entitled  to  an  injunction 
on  the  ground  that  the  remedy  for  the  breach 
of  his  contract  by  way  of  damages  Is  In- 
adequate, and  will  entail  a  multiplicity  of 
suits?  Z  think  not  The  injury  la  not  irrep- 
arable. Plaintiff  is  not  dmled  the  use  of 
the  road.  He  la  only  required  to  pay  tolL 
His  damage  is  easily  ascertained.  No  dls- 
po^tlon  has  been  manifested  on  the  part 
of  the  deffmdants  to  vex  or  annoy  plain- 
tiff. The  dispute  seems  to  be  an  honest 
difference  of  oi^nlon  as  to  the  reepectlve 
righta  of  the  parties.   We  are  not  warranted 
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in  presamlng  that,  after  an  adjudicatl<Hi  at 
law,  defendant  would  still  in^st  upon  Its 
claim  U  the  decision  were  adverse  to  it 
After  such  decision  the  matter  will  not  again 
be  open  to  litigation.  The  presumption  Is 
that  an  action  at  law  would  be  final,  and  pre- 
vent further  dispute.  I  think,  therrfore, 
conceding  that  plaintiff  has  acquired  the 
right  lie  claims,  tjiis  action  cannot  be  main- 
tained, and  that  the  Judgment  and  order 
should  be  reversed,  and  the  cause  remanded, 
with  direction  to  dlsmlas  the  action. 

We  ooncor:  SEABLS,  0.;  BBLGHBR,  O. 

PER  CURIAM.  For  the  reasons  glvMi  in 
the  foregoing  opinon,  the  Judgment  and  or- 
der are  reversed,  and  cause  remanded,  wltli 
direction  to  dlsmlsa  the  action. 


(W  Cal.  173) 

FORNI  T.  YOBLL  et  aL   (No.  14,959.) 

(Supreme  Court  of  California.  Aug.  10,  1893.) 

Uhdbbtaziso  on  AppSdU.  —  Waivab  ht  Stipdu- 
iioit  —  New  Trial  —  Norioa  or  Application— 
Whin  to  bb  Oitbn. 

1.  Where  it  Is  expressly  sHpnIated  that 
'*the  appellant  has  in  due  time  given  and  filed 
a  good  aad  sufliciffiit  undertakiog  on  appeal," 
the  respondent  cannot  have  the  appeal  from 
an  order  denying  a  new  trial  dismissed  on  the 
ground  that  no  iindertakinK  was  filed. 

2.  Where  defendants  give  notice  of  a  mo- 
tion to  dismiss  the  action  on  the  ground  that 
plaintiff  neglected  for  six  months  to  have  judg- 
ment entered  on  the  court's  findinm  of  fact  and 
coDclusicHis  of  law  fn  his  favor,  file  the  notice 
among  the  papers  in  the  cause,  and  prosecute 
their  motion  to  a  decision,  they  will  be  held 
to  have  waived,  as  of  the  date  of  such  notice 
to  dismiss,  the  "notice  of  the  dccisicm  of  the 
court,"  within  10  days  of  which  a  motion  for 
a  new  trial  must  be  riven,  and  the  10  days 
begin  to  run  from  the  date  of  such  motion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  oourt,  Santa  Clara 
oonnty;  Francis  E.  Spencer,  Judge. 

Action  by  A.  Fomi  against  George  M.  Yoell 
and  Jesus  Lopez.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  de- 
faidantB  appeal.  Afilrmed. 

Wm.  li.  GUI,  fm  Bppdlants.  F.  B.  Lalne 
and  Jatdcsmi  Hatch,  for  respondoit 

SEARLS,  O.  This  is  an  action  of  eject- 
ment PlalntlCC  had  Judgment,  from  whicdi, 
bnd  from  an  order  denying  a  new  trial,  de- 
fmdants  appeal.  Respondent  objects  to  the 
appeal  from  the  order  denying  a  new  trial, 
and  moves  to  dismiss  t2ie  same  upon  the 
ground  that  no  undertaking  was  filed.  Tills 
moUtm  would  be  unanswerable,  under  the 
rule  laid  down  In  Paving  Co.  v.  Bolton,  89 
Cal.  154,  2Q  Pac.  Rep.  650;  Perkins  v.  Coop- 
er, 87  Cal.  244,  25  Pac.  Rep.  411;  Crew  v. 
Dlller,  86  Cal.  554,  2.5  Pac  Rep.  66;  and  oth- 
er cases  of  like  Import,— but  for  one  thing, 
and  that  Is  that  coimsel  for  respondent  and 
appellants  stipulated  in  due  form  as  follows: 
"And  it  Is  stipulated  and  agreed  that  the 


appellant  has  In  due  time  glv^  and  filed  a 
good  and  sutflclent  undertaking  on  appeal  In 
said  cause."  Under  such  a  stipulation,  we 
must  suppose  either  tliat  a  good  and  sufficient 
undertaking  was  filed,  or  that  the  filing  there- 
of was  waived,  under  section  940,  Code  Civil 
Ptoc  Bonds  V,  Hickman,  29  Cal.  4G1;  Ca- 
rcy  y.  Brown,  58  Cal.  185.  The  motion  to 
dismiss  for  this  cause  should  not  prevail. 

There  la  another  and  a  fatal  objection  to 
the  appeal  from  the  order  denying  a  new 
trial.  It  Is  that  the  notice  of  the  motion  for 
a  new  tri-ol  was  not  given  within  10  days 
after  notice  of  the  decision  of  the  court. 
The  statement  shows  that  the  cause  was 
tried  by  the  court;  that  on  the  27th  day  of 
Fobruary,  1S90,  "the  court  filed  Its  findings 
of  fact  and  conclusions  of  law.  In  writing, 
ordering  judgment  to  be  entered  In  favor  of 
the  plaintiff,  and  against  the  defendant,  for 
the  relief  prayed  for  in  the  complaint"  The 
Judgment  was  not  entered  on  the  findings 
and  order  until  April  6,  1891.  On  the  16tli 
day  of  March.  1S91,  the  defendants,  by  their 
attorney,  gave  notice  of  a  motion  to  dismiss 
the  action,  upon  the  ground  that  "the  find- 
ings and  decision  of  the  court  upon  the  final 
submission  of  this  action  were  filed  Februa- 
ry 27,  1890,  and  the  party  plaintiff  -Hiereby 
entitled  to  Judgmnt  has  ever  since  nefidcct- 
ed  to  demand  and  have  the  same  entered 
for  more  than  six  months  dnce  the  filing 
of  said  findings  and  dedslon."  The  motion 
was  noticed  for  heating  Mardi  23,  1801. 
Service  was  made  upon  the  attorney  for 
plaintiff  March  16,  1801,  and  the  notice  filed 
on  the  some  day.  The  motion  to  dismiss 
was  argued  and  denied  by  the  court  March 
30,  1891.  It  wUl  be  observed  that  If  the 
notice  of  March  16,  1891,  Is  deemed  sofflclcnt 
evidence  of  notice  of  tbe  filing  of  the  deci- 
don,  the  notice  <^  Intnitlon  to  move  for  a 
new  trial,  ^ven  more  fhan  10  days  thereafter, 
to  wit,  on  AprU  Gth,  came  too  late,  and  de- 
fendants' right  to  move  wns  lost.  Connsel 
for  plaintiff  objected  to  the  settlement 
of  the  statement  upon  the  grounds  above  set 
fbrth,  and  In  support  of  their  objection  of- 
fered the  records,  flies,  notice,  etc.,  establl^- 
ing  the  foregoing  facts.  Hon.  Francis  E. 
Spencer,  before  whom  the  proceedings  to  set- 
tle the  statement  were  b^ng  had,  declined  to 
rule  upon  the  objection  upon  the  ground 
that,  having  ceased  to  be  a  superior  Judge,  he 
had  no  power  to  do  so;  and  he  thereupon 
ordered  the  facts  Incorporated  In  the  state- 
ment and  they  wore  so  incorporated,  settled, 
and  certified.  Plaintiff's  counsel  excepted  to 
the  refusal.  The  statute,  section  659,  Code 
Civil  Proc.,  provides  that  "the  party  intend- 
ing to  move  for  a  new  trial  must  within  ten 
days  after  *  •  «  notice  of  the  dedMon 
•  •  •  If  the  action  were  tried  without  a 
Jury,  file  with  the  derk  and  serve  upon 
the  adverse  party  a  notice  at  his  Intortlon,** 
etc. 

The  question  here  Is,  did  the  app^ants 
either  have  or  waive  the  notice  of  decision 
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more  than  10  A&ya  before  giving  their  notice 
of  Intention  to  move  for  a  new  trial?  The 
strongest  case  In  favor  of  appoUnnts,  which 
I  have  foimd,  is  that  of  Biagl  v.  Howes, 
66  Col.  460,  6  Pacs.  Rep,  100.  In  that  case, 
defendant's  attorney  was  present  in  court 
when  tlie  decision  was  rendered,  and  asked 
for  and  obtained  an  order  from  the  court 
staying  proceedings  on  the  judgment  for  20 
days,  and  the  court  held  that  he  was  not 
bound  thereby,  but  had  a  right  to  wait  for  a 
notice  In  writing.  The  decision  proceeds 
upon  the  ground  that  a  written  notice  is 
more  definite  and  certain,  and  tends  to  pre- 
vent controversies,  which  under  any  oUier 
oonstruction  would  be  likely  to  arise,  "and 
which  all  accords,  la  our  opinion,  with  the 
intention  of  tliotse  enacting  Uic  statute."  In 
Barron  v.  Deleval,  58  Cal.  95,  the  defend- 
ant's attorney  was  present  In  court  when 
his  demurrer  to  the  complaint  was  over- 
ruled, and  thereuiKm  asked  and  obtained 
leave  to  file  an  answer  within  five  days. 
His  answer  not  having  been  filed,  default 
was  Mifered.  His  contention  was  that,  not 
having  been  served  with  written  notice  of 
the  decision  on  the  demurrer,  the  time  did 
not  run  against  him,  and  based  tUs  conten- 
tion upon  section  476,  Code  Civil  Proc.,  which 
provides  that  "when  a  demurrer  to  any  plead- 
ing is  suE^ned  or  overruled,  and  time  to 
amend  or  answer  Is  given,  the  time  so  given 
runs  from  the  service  of  notice  of  the  ded- 
slon  or  order."  The  court  held  the  notice 
sufficient,  and  said:  "What  purpose  would 
ft  written  notice  of  a  fact  of  which  the  attor- 
ney had  direct  and  positive  knowledge  have 
subserved?  Would  it  not  have  been  a  vain 
and  idle  ceremony  to  have  given  him  a 
written  notice,  under  the  drcnmstances  dis- 
cussed In  tills  case?  And  not  only  did  the 
attorney  have  actual  knowledge  of  the  fact 
that  his  demurrer  was  ovei-rulod.  but  he 
acted  upon  such  knowledge,  by  asking  and 
obtaining  leave  of  court  to  file  his  answer 
within  five  days.  To  hold  that  the  party 
and  his  attorney  were  not  bound  by  this 
proceeding  had  In  open  court  would  be  tri- 
fling  with  Justice,  and  also  subversive  of 
sound  principles  of  law  and  morals."  There 
is  no  doubt  but  that  where,  under  the  vari- 
ous provisions  of  our  Code,  notice  of  a  de- 
cision Is  required  to  be  given,  written  no- 
tice is  usually  intended.  Section  1010.  The 
principle  Involved  in  nearly  all  the  cases, 
whether  relating  to  the  time  of  filing  cost 
bills,  amendments  to  pleadings,  the  time 
witliln  which  to  pl^d,  to  move  for  new 
trials,  and  to  perform  other  acts  where  time 
la  given  after  notice  of  the  decision.  Is  sub< 
stantially  the  same;  and  it  is  believed  that 
the  seeming  discr^ancy  between  a  few  of 
the  cases  Is  to  be  found  in  the  fact  of  con- 
foimdlng  the  question  of  wliat  Is  a  sufficient 
service  of  notice  with  the  very  distinct  one 
of  a  waiver  of  notice,  and  what  amounts  to 
such  waiver.  "Any  one  may  waive  the  ad- 
rantoge  of  a  law  Intended  stddy  for  tals  bene- 


fit. But  a  law  established  for  a  public  rea- 
son cannot  be  contravened  by  a  private 
agreement"  Civil  Code,  {  3513.  The  evi- 
dence of  a  waiver  which  deprives  a  party  of 
a  positive  right  granted  him  by  law  should  be 
of  such  positive  and  conduslve  character  as 
to  leave  no  rational  doubt;  but  where,  as  In 
the  present  instance,  it  is  furnished  by  the 
party  hlms^,  has  by  him  been  placed  upon 
the  files  of  the  court,  and  made  the  basis  up- 
on which  to  predicate  an  application  to  the 
court  for  relief,  which  could  only  be  granted 
upon  the  theory  that  the  given  fact  existed, 
(viz.  that  the  findings  and  aecision  were 
made  and  filed,)  there  is  nothing  left  to 
doubt  or  uncertainty,  In  such  a  case  there 
is  no  room  for  suggesting  that  the  party 
may  not  have  comprehended  the  Informa- 
tion which  he  received,  no  room  for  a  dis- 
cussion of  the  really  important  question  as 
to  whether  knowledge  is,  and  should  in  all 
cases  be  treated  as,  notice,  and.  If  so,  as  to 
the  extent  of  the  knowledge  which  consti- 
tutes notice.  In  Waddingham  r.  Tubbs,  96 
Cal.  249.  30  Pat  Rep.  527,  It  was  held  that 
a  notice  by  the  plalnttfT.  In  whose  favor  the 
Judgment  had  been  rendered,  of  his  Inten- 
tion to  move  for  a  new  trial,  and  to  "set 
aside  and  vacate  the  decision  and  Judgment 
heretofore  rendered  and  entered  herein," 
was  a  sufficient  notice  In  writing  that  a  de- 
cision had  been  rendered  therein  to  conclude 
the  defendant,  who  also  gave  a  like  notice 
of  Intention  to  mov6  for  a  new  trial,  but 
not  within  10  days  after  receiving  plaintiff's 
notice.  In  People  v.  Center,  (Cal.)  5  Pac 
Rep.  2G3,  it  was  held  that,  by  taking  an 
appeal  from  the  judgment  without  waiting 
for  notice  of  decision,  the  losing  party 
waived  such  notice,  and  that  a  notice  of  in- 
tention to  move  for  a  new  trial,  given  more 
than  10  days  theivafter,  came  too  late.  I 
am  of  opinion  that  when,  on  the  16th  day 
of  March,  1891,  defendants  gave  notice  of 
a  motion  to  dismiss  the  action  upcm  the 
ground  that  the  "findings  and  decision  up- 
on the  final  submission  of  this  action  were 
filed  February  27,  1890,  and  the  party  plaJn- 
tier  thereby  entitled  to  judgment,"  etc.  filed 
the  same  among  the  papers  In  the  cause, 
and  prosecuted  their  motion  to  a  decision 
in  the  court,  they  must  be  held  to  have 
waived  the  notice  of  dedaion  provided  for 
In  section  659  of  the  Code  of  Civil  Pro- 
cedure, as  of  the  date  of  such  notice  to 
dismiss,  to  wit,  March  16,  1891;  and  as  the 
notice  of  Intention  to  move  for  a  new  trial 
was  not  served  and  filed  imtil  April  G,  1891, 
more  than  10  days  thereafter,  and  as  no 
extension  of  time  was  had.  their  notice  came 
too  late.  Association  v.  Porter,  58  Cal.  81; 
Barron  v.  Deleval,  Id.  95;  Kelleher  v.  Cre- 
ciat  89  Cal.  38.  26  Pac  Rep.  619;  Wall  v. 
Heald,  95  Cal.  364,  30  Pac.  Rep.  551;  Wad- 
dingham T.  Tubbs,  95  Cal  249,  30  Pac  Rep. 
527;  Dow  v.  Ross,  90  Cal.  562,  27  Pac  Rep. 
409;  Gray  v.  Winder,  77  Cal.  525,  20  Pac 
Rep.  47;  Mullall^  t.  Society,  69  CaL  658,  U 
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l*ftc.  Rep.  215;  O^eil  r.  Donatane,  67  Ool. 
220;  Cottle  T.  Ldtch,  43  Otd.  322. 

Aa  to  the  appeal  from  the  Judgment,  sec- 
tion 950  of  the  Code  of  GiTil  Procedure 
pruTtdes,  among  other  things,  that  "anjr 
statement  used  (»  motion  for  new  trial 
*  *  *  may  be  used  on  appeal  from  a  final 
Judgment,"  eta  Concedhig,  without  decid- 
ing, that  the  statemmt  hi  this  case  upon  a 
motion  for  a  new  trial,  which  came  too  late, 
can  be  thus  used,  stUl  the  occ^tlon  to  the 
dedsion.  "on  the  ground  that  It  is  not  sup- 
ported by  the  eTidenc^"  cannot  be  reviewed 
on  this  appeal,  because  such  appeal  was  not 
taken  within  60  days  after  the  rendltloo 
of  the  Judgment,  as  provided  In  snbdlTision 
1  of  sectioQ  939  of  the  Code  of  Civil  Proce- 
dure. The  Judgment  was  entered  April  6, 
1891,  and  the  appeal  perfected  December  31, 
1891,  a  period  of  more  than  ei^t  months 
after  the  rendition  ct  the  Judgment  Hand- 
ley  T.  Pigg,  58  Cal.  6T8;  Bettls  t.  Town- 
send,  61  Gal.  333. 

The  findings  support  the  Judgm«it  There 
was  no  error  on  the  part  of  the  court  in 
refusing  to  strike  out  testimony  given  by 
Brassy,  Sauawoin.  Farin,  and  Bury.  The 
motion  for  a  nonsuit  was  properly  refused. 
TbB  Judgment  and  order  ai^ealed  tarn 
should  be  affirmed. 

Weoooour:  YANOIJIilF,  a;  BBLCHBB,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  oplnhm,  Judgment  and  order 
afldrmed. 

(M  Cat.  194} 

JORDAN  et  aL  t.  GROVEB  et  aL  (So. 
14,385.) 

(Supreme  Court  of  California.  Aug.  10,  1893.) 

IfSGOTIABLE  lNSTRDHBNT!l~B0XA  PiDES  OF  HOLD- 
EB— BUHDEN  OP  PBOOF— EvlDESCE. 

1.  Id  an  action  by  the  indorsee  of  a  note 
wocured  by  fraud,  the  burden  is  on  plaintiff  to 
show  that  he  is  an  innocent  holder  for  value. 

2.  On  an  issue  aa  to  whether  plaintiff  ia  an 
innocent  holder  of  a  note  which  was  procured 
by  fraud,  the  jury  may  properly  consider  the 
fact  that  he  pnrehasod  it  for  half  of  its  face 
value,  with  knowledge,  from  inquiries  made, 
of  the  maker  s  solven^,  but  without  inquiry  as 
to  the  consideration  of  the  note,  or  explanation 
of  the  inadequacy  of  price. 

Department  2.  Appeal  ihrom  superior 
court,  Bonta  Cruz  county;  F.  J.  HcCann, 
Judge. 

Action  by  P.  IL  Jordan  and  William  P. 
Veuve  against  D.  W.  Qrorer  and  Edward 
H.  Flemmlng.  Hie  action  was  dismissed  as 
to  said  Flemmlng.  From  a  Judgment  for  de- 
fendant Grover,  and  an  order  denying  a  new 
trial.  plalutlOTs  appeal.  Affirmed. 

Frank  D.  Ryan,  (Spalsbuiy  &  Burke,  of 
counsel,)  for  appellants.  Qeorge  B.  Law- 
rence, for  respondmt 

FITZGERALD,  J.  This  is  an  action  on 
a  promlasoiy  note  for  $2,000,  made  by  the 


defiendant  Grover  to  his  codefendant,  Sd- 
waxd  H.  FlraunluA  or  order,  and  by  the  lat- 
ter indorsed  and  dtiivered  to  the  idaintlfite 
before  maturity,  'nie  answ«:  denies  "that 
th^  was  any  consideration  for  the  note," 
and  avers  fraud  In  the  procurment  thereof 
by  the  payee  from  the  maker,  and  notice 
by  plaintiffs  priw  to  the  purchase.  The 
action  was  dismissed  1^  plalntlflls  as  to  the- 
defendant  flemmlng,  and,  npon  a  trial  of  the 
case  by  a  Jury,  defendant  Orover  had  vw- 
diet  and  Judgmeat  Plaintiffs  appeal  from 
the  Judgment  and  the  order  denying  their 
motion  for  a  new  triaL 

As  to  the  question  of  ^ud  in  the  procure- 
ment of  the  note  by  Flemmlng  from  Orover, 
that  Is  a  fact  whic^  must  be  assumed  on  this 
appeal,  for  the  reason  that  the  evidence  up- 
on this  issue  Is  sufficient  to  justify  the  ver- 
dict; and  as  proof  of  this  fact  would  liave 
constituted  a  valid  defmse  against  FIcti- 
mlng,  had  he  sought  to  recover  on  the  note. 
It  would,  for  the  same  reason,  be  equally  as 
good  a  defwise  against  the  plalntifls*  whose 
position  was  no  better  than  the  payee,  un- 
less they  were  bona  fide  holders;  and  the 
rule  Is  well  settled  by  the  weight  of  modem 
authorities,  both  In  this  country  and  Eng- 
land, that,  where  fraud  or  illogallty  in  the 
inception  of  the  note  Is  shown  by  the  maker, 
the  burden  of  proof  is  then  cast  upon  the 
indorsee  to  show  that  he  Is  an  innocent 
holder.  Graham  v.  Larimer,  83  Col.  173. 
23  Pac.  Rep.  286;  Stewart  v.  Lansing,  104 
U.  S.  505;  Vosburgh  v.  Dtefendorf,  119  N. 
Y.  357,  23  N.  H.  Rep.  801;  Smith  v.  Liv- 
ingston. Ill  Moss.  342;  Kellogg  v.  Curtis,  09 
Me.  212.  The  rcLisons  generally  given 
for  this  rule  is  "that  a  presumption  ex- 
ists that  a  fraudulent  payee  would  be  likely 
to  shield  himself  by  placing  the  note  in 
the  hands  of  another  person  to  sue  upon  It. 
and  such  presumption  operates  ag.-ilnst  tlie 
holder."  The  plaintiffs  must  therefore,  in 
order  to  sustain  the  burden  tlius  cast  upon 
them,  show  that  they  purchased  the  note 
before  maturity  In  good  faith,  for  vnlue, 
in  the  usual  course  of  business,  and  'Hinder 
dreumstances  which  create  no  presumptions 
that  they  knew  the  tacts  which  impeach  its 
validity."  1  Daniel,  Neg.  Inst  (4th  Ed.)  { 
815.  . 

It  appears  that  the  note  was  purchased 
by  plaintiffs  before  maturity  for  one-half  Its 
face  value,  with  knowledge,  upcHi  inijuiiy 
previously  mudo,  of  the  maker's  solvency, 
but  without  inquiry  as  to  the  conslderatlou 
thereof,  nor  was  there  any  reason  or  ex- 
planation given  for  the  purchase  of  the 
note  at  a  price  so  grossly  inadequate  to  Its 
actual  value.  These  circumstances  were  of 
themselves  sufficient  to  arouse  the  suspi- 
cions of  an  ordinarily  prudent  man,  and  put 
tilm  on  Inquiry  as  to  the  consideration; 
therefore  material  for  the  consideration  of 
the  jury  in  determining  whether  the  pnr< 
chose  was  made  b"  nlalntlffs  in  good  faith. 
They  were  therefore  properly  considered 
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by  the  Jury  In  ootmectlon  with  the  teetl- 
mony  offered  by  plaintiffs  npcm  tills  issue 
in  determining  T^etber  they  were  innocent 
holders;  and,  as  the  Jury  found  therefrom 
that  they  were  not  sucii  holders,  it  follows 
that  the  verdict  r^dered  thereon  cannot, 
under  the  well-eetabliabed  rule  of  thin  court, 
be  disturbed.  The  Instructions  and  charge 
■of  the  court  state  the  law  correctly  and 
with  singular  cleamess,  and,  as  the  alleged 
errors  of  law  occurring  at  the  trial  are 
rither  not  wdl  founded  or  Immaterial,  the 
judgment  and  order  ahonld  be  affirmed;  and 
It  Is  K>  ordwed. 

We  concur:  DB  HAVEN,  J.;  HcFAB- 
LAMD,  J. 


In  re  KOBa  (No.  IB^OOOL) 

(Supreme  Oonrt  of  Oslifonia.  Atg.  10k  189&) 

BxBctmoir  —  ExRHrnoKs  —  ITiohuxt  Tool  ov 
Kbcbanio— What  CowBTmiTM— Lathb— U s«  nr 
KAKprAcmitiKa. 

LA  tunilor  lat^  wbltHk  Is  easily  tnmed 
by  one  man,  and  such  as  is  ordlnartlr  used  by 
mechanicB,  la  exempt  from  execution,  to  a 
mechanic,  onder  Code  CItU  Proc.  $  690,  nabd. 
4,  exempting  "the  tools  or  hnplemeDts  of  a 
mecbaulc  necessary  to  carry  on  dIb  trade." 

2.  ETidence  that  a  jouTDerman  machlnlBt, 
when  working  for  otberB,  is  not  nsually  re- 
quired to  provide  a  lathe,  ia  insufficient  to  show 
that  it  Is  not  exempt,  since  the  law  does  not 
leauire  that  a  mechanic  shall  be  emplored  as 
a  jourDerman,  to  entitle  him  to  the  exemption. 

8.  The  fact  that  such  m«chanlc  used  the 
laflw  to  manafacture  macbinery  does  not  make 
Um  a  manufactarer,  Instead  of  a  roedianlc, 
so  as  to  render  It  liable  to  execution,  where  it 
appears  that  he  did  not  empltqr  others  to  use 
such  tool  in  manufacturing. 

Gommlaaloneiv*  decision.  Department  2. 
Appeal  from  superior  court,  dty  and  county 
ct  San  Frandsco;  Walter  BL  Levy,  Judge. 

Petition  by  J.  A.  Robb,  an  Insolvent  debt- 
or, asking  to  bftTO  set  adde,  as  exempt  to 
him  from  execution,  a  lathe,  and  certain 
appliances  used  in  ninning  It  From  an 
order  granting  the  petition,  the  assignee  In 
insolreucy  appeals.  Affirmed. 

H.  H.  Lio  wen  thai,  for  appellant   Jaa.  P. 

Langhome,  for  respondeat 

TEMPLE,  a  This  is  an  appeal  by  an 
assignee  in  insolTHicy  from  an  order  made, 
on  the  petition  of  the  insolvent,  setting 
aside,  as  exempt  from  execution,  a  lathe, 
and  certain  appliances  used  in  running  the 
lathe.  The  insolrait  to  a  mechanic  and  ma- 
chinist 

Section  690,  Code  CItII  Proc,  prOTidea: 
"The  following  property  Is  exempt  from  exe- 
cution: •  •  *  (4)  Hie  tools  or  imple- 
ments of  a  mechanic  necessary  to  carry  on 
his  trade,**  eta  It  is  contended  that  a  lathe 
is  not  a  tool  or  implement  required  by  a 
mechanic  and  evidence  was  tdven  to  the 
effect  that  a  journeyman  machinist,  when 
working  tor  othfln.  to  not  ttsnaUy  revUred 


to  provide  an  Implement  of  diat  character. 
This  evidence  tended  dmply  to  show  that 
such  a  tool  or  implemwt  Is  not  necessary 
for  a  mechanic  who  Is  a  machinist  while 
employed  as  a  Joum^man;  but  the  law 
does  not  require  that  a  mechaidc  shall  be 
employed  as  a  Journeyman,  in  order  to  tw 
entitled  to  the  exemption.  Nor  is  the  phrase^ 
"necessary  to  carry  on  his  trade,"  used  in 
such  strict  sense  that,  because  same 
journeyman  machinist  can  get  employment 
with  a  manufactarer  who  will  supply  the 
Implement,  therefore  It  is  not  necessary  to 
the  trade,  within  the  meanlnj?  of  the  atat- 
ntOb  l^e  Implement  In  question,  according 
to  the  testimony  of  the  daimaut,  was  nece»- 
sary  to  carry  on  hU  hu^ess  as  a  mechanic 
and  machbilst  and  Is  a  tocA  used  for  shap- 
ing wood  or  metal,  cost  about  $2G(K  was 
run  by  man  power,— one  man  cosily  turning 
It,— and  was  a  tool  ordinarily  and  neoea- 
sarily  used  by  mechanics  and  msohlnlata  la 
their  trade. 

Appellant  also  contends  that  the  Insolvent 
was  a  man  uf  actiirer,  and  not  a  mechania 
The  insolvent  testified  that  he  used  the  latbe 
to  manufacture  machinery.  Wliat  machin- 
ery he  manufactured,  or  npon  what  tenos^ 
Is  not  shown.  He  did  not  employ  othera 
to  use  the  tool  or  Implement  In  mannfactn^ 
Ing.  It  was  used  by  himself.  Many  me- 
chanics who  would  be  deoriy  entitled  to  the 
exemption  are  manufacturers;  tailors,  for  In- 
stance. SuppOHe  he  was  doing  piece  work 
for  some  eetabliahment  In  such  case,  I  see 
no  reason  why  be  would  not  be  as  dearly 
a  medianic  as  a  journeyman  who  worked 
In  the  eatabllshmeDt  and  bad  such  tooto 
•applied  by  the  manufacturer.  I  think  ttta 
order  should  be  affirmed. 

We  oonoar:  VANOUSF,  G.;  HAYNESk  Ql 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  to  affirmed. 


(4  Cil.  Unret».  119 
PEOPLE  T.  GALLAGHER.    (No.  20.972.)* 
(Supreme  Oonrt  ot  California.   Aug.  16, 
Ehbbzzluibht  —  DKAwna  Fdkim  num 

AlDlXe  AJID  ABBTTlSte  — CaosB-ExAiciNura  0» 

rBimAXT. 

1.  l^e  president  of  a  corporation,  to  pay 
an  Indebtedness  of  tbe  corporation,  the  exact 
amount  of  which  he  did  not  Itnow,  signed,  as 
preMdent^  a  blank  eheelc,  payable  to  the  se^e- 
tary,  which  was  given  to  hioi,  with  directions 
to  Gil  in  the  amount,  and  pay  the  debt.  He 
Rlied  it  In  for  a  larger  amount  and  on  having 
it  paid  to  him  appropriatifd  the  entire  sum. 
Bdd,  that  tlie  money  paid  him  was  the  money 
of  the  corporation,  ana  not  that  of  the  bank. 

2.  It  beiag  withia  tlte  ooorae  oC  the  secv^ 
tary's  employment  to  draw,  on  like  checks,  tlw 
money  of  tbe  corporation  from  the  bank,  and 
to  pay  Its  debts,  he  is  estopped  to  daim  that 
the  money  did  not  come  into  his  eontrol  or 
virtue  of  his  mployment,  because  he  filled  m 
the  check  for  a  larger  amount  than  he  was  an* 
thorized. 

3.  lif  prevkKis  appointmcBt  dsfaadant  ws*t 
■  Bduarlng  granted. 


Digitized  by  Google 


CaL) 


PEOPLE  0.  GALLAGHER. 


891 


to  a  saloon  near  a  bank,  while  the  secretary 

drew  the  ftiDdtt.  They  imioediately  went  to  an- 
otber  city,  where  defendant  registered  under 
a  fietitious  name,  procured  carrency  for  part 
of  the  coin,  took  moat  of  the  funds.  Id  a  valise, 
to  a  railroad  atation.  where  be  obtained  two 
ttekets,  myiag  therefor  from  the  approiMriated 
funds.  jDefendant  carried  the  funds  part  of 
the  way,  and  when  arrested  had  some  of  them 
on  his  persoD.  Held,  that  the  eTidence  warrant- 
ed a  conviction  of  defendant  for>  aiding  and 
abetting  in  the  embeaxlement. 

4.  Pen.  CO.H  I  «»S.  PTOTides  that  in  a 
eriminol  action  one  cannot  be  couipelled  to  tes- 
tify against  himself,  and  section  1323  provides 
that,  if  a  defendant  in  a  criminal  acti(Ni  offer 
himself  as  a  witneas.  he  may  be  cross-examined 
es  to  mntters  about  which  he  was  examined 
tn  chief,  field  that,  where  defmdant  had  mere- 
ly denied  that  he  had  advised  anotiier  to  draw 
money  from  a  bank  for  the  purpose  of  embez- 
zling It,  and  had  denied  all  knowledge  of  inten- 
tion of  the  other  so  to  do,  It  was  error  on  croas- 
examiuutiou  to  allow  him  to  be  asked  questions 
relating  to  fa(.-ts  transpiring  after  the  inonc^ 
was  drawn. 

Commissioners'  deddon.  In  bank.  Ap- 
peal from  superior  court,  Alameda  county; 
W.  E.  Greene,  Judge. 

B.  P.  Gallagher  waa  convicted  of  embea- 
zlem^t,  and  appeals.  Reversed. 

W.  F.  Aram,  for  appellant  Atty.  Gen. 
Hart  and  Geo.  W.  Reed.  Dlst  At^.,  for  the 
People. 

SljlARLS,  C.  Defendant  was  convicted  of 
the  crime  of  embezzlement,  and  appeals  from 
the  jadgmait  and  from  an  order  denying  a 
motion  tor  a  new  trial. 

The  Indictment  charges  that  at  the  county 
of  Alameda  one  Richard  C.  Beggs,  a  clerk, 
agent,  and  servant  of  the  "Oakland  Consoli- 
dated Street-Railway  Company,"  (a  corporar 
don.)  embezzled  98,500,  the  personal  prop- 
erty of  said  company,  and  that  the  defend- 
ant, B.  F.  Galloper,  did  aid  and  abet  said 
Beggs  In  such  embezzlement 

The  first  point  made  by  appellant  Is  that 
Begss  did  not  commit  the  crime  of  embezzle- 
ment as  charged  In  the  Information.  "Em- 
bezzlement is  the  fraudulent  approptlation 
of  property  by  a  person  to  whom  it  has  been 
Intrusted."  Pen.  Code,  i  503.  Section  508 
of  the  Penal  Code  Is  in  the  following  lan- 
guage: "Every  clerk,  agent  or  servant  of 
any  petBon  who  fraodulratly  appropriates  to 
his  own  use.  or  secretes  with  a  fraudtilent  in- 
tent to  appropriate  to  his  own  use,  any 
property  of  another  which  has  come  Into 
bis  control  or  care  by  virtue  of  bis  employ- 
ment as  such  clerk,  agent  or  servant  is 
guU^  of  embezzlnnent"  The  crime  of  em- 
besslement  Is  a  statutory  ofCenae,  and  was 
•unknown  to  the  common  law.  It  is  said 
ISiat  In  tbe  common-law  definition  of  larceny 
there  were  two  gaps  tbrou^  whlcb.  In  tiie 
expansion  of  business,  many  criminals  es- 
caped. The  first  of  these  gaps  was  caused 
1^  the  rule  that  to  sustain  a  charge  of  lar- 
ceny  it  was  necessary  that  the  atxAea  goods 
tfumld  have  been  at  atune  time  tai  the  prase- 
outor's  powesston.  The  second  was  In  theas- 
anmpttoD  that  when  poaseosiwi  of  goods  was 


acquired  by  a  bailee  no  snbseqtuint  firand- 
nlent  conversion  constituted  laro»iy  while 
the  bailment  lasted,  save  In  a  few  excepted 
cases.  It  was  to  meet  these  defects  in  the 
common  law  that  statutes  have  been  passed 
in  most,  if  not  all,  of  the  states  of  our  Union, 
in  some  of  which  on  offense  Is  created  known 
as  embezzlement  larceny,  and  in  others,  as 
in  our  own  statute,  designating  the  offense 
08  embezslement  The  case  at  bar  r^tcs 
to  the  remedy  fw  the  first  defect  mentioned 
In  the  common  law,  viz.  a  caw  In  which  the 
personal  property  alleged  to  have  been 
fraudolently  converted  had  not  been  In  the 
prosecutor's  possession. 

These  preliminary  remarics  with  a  view 
to  tho  better  understanding  of  the  Initial 
points  in  the  case,  and  we  proceed  to  a  re- 
view of  the  contention  of  appellant  the  un- 
derlying theory  of  which  is  that  the  money 
alleged  to  have  been  embezzled  did  not  come 
Into  the  control  or  care  of  Beggs  by  virtue  of 
his  employment  as  a  clerk,  agent  or  servant 
The  uncontradicted  evidence  was  to  the  ef- 
fect that  the  Oakland  Consolidated  Street- 
Railway  Company  (a  coriwratlon)  was  doing 
business  at  Oakland.  In  the  coimty  of  Ala- 
meda, was  Indebted  to  two  companies  in 
several  sums  of  money  aggregating  say 
¥2,600;  that  Richard  C.  Begg^  was  secretary 
of  the  OMporation,  and  as  such  secretary 
Ms  duties  were,  amcHig  otber  things,  to  keep 
the  books  of  the  company,  to  receive  all  the 
cohi  due  the  oompany,  and  deposit  it  (except 
small  sums,  kept  to  pax  off  dischai^ed  wori£- 
men)  In  the  First  NaUraial  Bank  of  the  city 
of  Ooklond;  to  draw  and  sign  checks  ns  sec- 
retary, which  diecks  were  also  to  be  signed 
by  the  president  or  vice  president;  that  the 
corporation  had  In  the  bank  aforesaid  some 
$8,000  to  910,000  and  credit  for  an  overdraft 
of  $1(^000;  that  ol  or  about  June  3,  1892, 
J.  B.  MoBlradt  Tloe  preddent  of  the  ear- 
poration,  for  the  purpose  of  paying  off  the 
indebtedness  of  the  oorporatitm  to  the  two 
companies  aforesaid,  and  not  Icrowlng  the 
precise  amount  thoeof,  signed  and  deUr- 
ered  to  Beggs  two  diecks,  payable  to  his 
(fiegg'B)  ordw,  <n  aald  bai^  leaving  the 
amount  to  be  paid  thereon  and  on  each  of 
them  In  blank.  The  evldenoe  is  contradictory 
as  to  whether  Beggs  was  to  Indorse  the  checks 
and  deliver  them  to  the  orcdltors  or  to  draw 
the  money  thereon  from  the  bank  and  pay 
them.  As  there  was  evidence  to  that  effect 
we  most,  In  favor  of  the  verdict  assume  the 
latter  theory  to  have  met  the  approbation  ot 
the  Jury.  On  the  6th  day  of  July,  1882. 
IS^Egs  filled  up  flie  checks;  one  for  94,000 
and  the  othor  for  $4,519.20,  dgned  them  as 
sewetaiy,  drew  the  full  amount  thereof,  ag* 
giKSatlng  $8,51&20,  from  the  First  Nati<mal 
Bank,  oonTorted  $1,300  thereof  Into  cur- 
rency, left  $2,500  with  his  wife,  and  fled 
wltti  the  resldoe  to  the  nortiiom  part  of  the 
state,  where  he  was  arrested  two  or  three 
days  lata,  and  thorei^n  confessed  his  guilt 
The  OMmectlon  ot  defendant  with  the  trana- 


Digitized  by  Google 


892 


PACIFIC  HEPOaTER.Vou  38. 


action  Is  not  here  mentloaed  tor  the  reason 
that  the  C(»iteiitlon  under  this  head  relates 
only  to  the  receipt  of  the  moDey  by  Beggs 
In  the  course  of  his  employment  The  ar- 
gument that  the  money  received  by  Bcggs 
was  that  of  the  Ijonlc,  and  not  that  of  his 
corporate  employers,  cannot  be  maintained. 
The  corporation  had  funds  In  the  bank.  The 
checks  were  duly  signed  by  the  authorized 
officer  of  the  corpwation,  and  countersigned 
by  Begins,  Its  secretary.  Under  such  cir- 
cumstances, it  was  not  only  the  privilege,  but 
the  duty,  of  the  bank  to  pay  the  checks  to 
Beggs,  who  was  the  payee  and  holder  there- 
of, upon  prcsentatitm;  and  when  paid  the- 
amouDt  of  payment  was  a  proper  charge 
against  the  corporation.  This  being  so,  the 
money,  when  received  by  Beggs,  was  as  much 
the  property  of  the  oorporatlcm  as  though 
collected  by  the  former  for  it  upon  a  lawful 
account  against  any  other  debtor  of  the  cor- 
poration. 

It  Is  further  urged  that  Beggs  had  no  au- 
thority to  draw  the  money  from  the  bank, 
and  hence  it  did  not  "come  into  bis  control 
or  care  by  virtue  of  his  employment,"  with- 
in the  purview  of  the  statute.  The  earlier 
Eugllsh  authorities  are  not  unifcwTn  on  this 
pi-opositlon.  In  Rex  t.  Snowley,  4  Car.  & 
P.  390,  the  prte'jner  was  hired  to  perfwm 
certain  services,  and  was  authorized  to  re- 
ceive not  less  than  20  shillings  in  each  case. 
In  a  single  Instance  he  charged  only  6 
shillings,  which  he  received,  and  did  not  ac- 
count for.  Held,  that  there  was  no  em- 
l>ezzleraent  of  the  6  shillings,  inasmuch  as 
it  was  his  duty  to  take  no  sum  less  than 
20  shillings,  and  therefore  the  6  sliilllngs 
were  not  received  by  the  prisoner  in  the 
course  of  his  employment  There  are  other 
English  cases  of  like  import,  while  p(.'rhap8 
an  equal  number  of  cases  In  the  same  ooortH 
hold  a  contrary  doctrine.  Bishop,  to  his 
work  on  Criminal  Law,  In  commenting  upon 
Rex  V.  Snowley,  uses  the  following  language: 
"That  in  reason,  whenever  a  man  claims  to 
be  a  servant  while  getting  Into  his  possession 
by  force  of  this  claim  the  property  to  be 
embezzled,  he  should  be  held  to  be  such  on 
his  trial  for  the  embezzlement  Why  should 
not  the  rule  of  estoppel,  known  throughout 
the  «itire  dvil  department  of  our  Jiuisdlc- 
tiou,  apply  in  the  criminal?  If  it  is  applied 
liere,  then  it  settles  tho  questton;  for  by  it, 
wlim  a  man  has  rec^ved  a  thing  from  an- 
other under  a  claim  of  agency,  he  cannot 
tura  round  and  tell  the  principal  asking  for 
the  -Oiing,  'Sift  I  was  not  yoor  agent  in  tak- 
ing it,  bat  a  deceiver  and  a  scoundrel.* " 
Blsh.  Crim.  Law,  (8d  Ed.)  |  867.  In  the 
sevmCti  edition  ot  the  same  woA,  like  lan- 
guflge,  with  some  additions,  is  used  at  section 
304  of  volume  2.  In  Bx  parte  Hedley,  31 
CaL  109,— a  case  involving  the  same  questimi, 
and  In  many  respects  similar  to  the  one  at 
bar,— this  court  quoted  with  marked  approv- 
al the  foiegoing  extract  from  Bishop,  and  In 
■n  iqiinim  r^puded  as  oonclusive  of  the 


question  here  held  tiiat,  If  an  agent  obtains 
the  money  €i  his  principal  in  the  capacity  of 
agent,  but  In  a  manner  not  authorized,  and 
converts  the  same  to  his  own  use,  with  In- 
tent etc.,  It  Is  money  received  "in  the  course 
of  his  employment"  as  agent.  The  evidence 
shows  that  It  was  within  tiio  course  of  the 
employment  of  Beggs  to  draw,  upon  like 
cheeivs  with*  those  In  question,  the  money 
of  the  corporation  from  the  bank,  and  to  pay 
its  debts.  In  the  preset  Instance  he  held 
the  two  checks  with  authority  to  fill  them 
up  In  amounts  aggregating  about  $2,500,  and, 
according  to  his  evidence,  to  draw  the  mon- 
ey, and  pay  the  (weditors  of  the  corporation, 
or,  according  to  the  evidence  of  the  vice 
president,  to  Indorse  and  deliver  them  to 
the  creditors.  It  was  as  the  secretary,  and 
In  the  course  of  his  employment  as  such, 
that  he  received  the  checks  and  filled  them 
up,  but  in  a  mannar  different  from  his  In- 
structions, in  that  he  filled  them  far  lurger 
amounts  than  he  was  authorized.  Under 
such  circumstances,  he  comes  within  the  rule 
laid  down  by  Bishop,  supra,  as  interpreted 
in  Ex  parte  Hedley,  supra. 

Appellant  further  insists  that  there  is  no 
evidence  whatever  that  defendant  aided 
and  abetted  in  the  approprlatlcm  and  con- 
version of  the  money.  In  the  light  of  the 
testimony  this  claim  seems  somewhat  ex- 
traordinary. There  was  testimony  trading 
to  show  that  by  previous  aK>ointment  de- 
fendant repaired  to  a  saloon  in  the  vicinity 
of  tlie  bank  while  Beggs  procured  the  money; 
that  they  Immediately  met  and  came  to  San 
Francisco  with  the  funds,  procured  a  private 
room  at  the  Lick  House,  where  defendant 
registered  under  a  fictitious  name;  that  he 
procured  currency  for  fl.300  of  the  coin, 
took  all  of  tho  fimds  except  $2,500,  in  a 
viUise,  to  the  Oakland  station,  procured 
tickets  for  himself  and  Be^  to  Sacra- 
mento, paying  therefor  from  the  wpyiropri- 
ated  funds,  had  aocess  to  and  carried  the 
money  at  least  a  portion  of  the  time,  and 
when  arrested  had  $50  or  $G0  of  the  money 
on  his  person,  coupled  with  the  fact  that 
they  did  not  pursue  the  usual  course  of 
travelers  in  procuring  through  tickets  to 
their  destination,  but  only  for  short  dis- 
tances, and  in  various  ways  acted  unlike 
men  with  mtmey  In  hand,  honestly  acquired, 
Int^t  upon  a  Jonmey,  taken  in  connection 
witii  the  atatemaita  of  d^endant  when  ar- 
rested and  snhscquently,  lead  irresistibly  to 
the  conclnidon  tliat  the  two  men  were  par- 
tlceps  crimlnlB.  Waiving  therefore^  thei 
evld^ice  Uiat  It  was  the  defendant  who 
previous  to  the  commission  of  the  crime, 
had  'VidTised  and  encouraged"  it,  and  we 
think  tlte  evidence  against  defmdant  was 
ample  t»  warrant  a  onavlctlon.  tcit 
fact  that  the  embeszlement  was  determined 
upon  before  the  money  waa  drawn  from  the 
bank  detracts  nothing  from  the  guilt  of 
defoidant  as  an  alder  and  abetter  un- 
der such  circumstances.   Mere  Intention  to 
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commit  a  crime  does  not  conBtltute  an  of- 
fense. Had  Be^s,  after  procoring  the 
moa^  from  the  bai^  hmestly  appropriated 
It  to  the  legitimate  uses  of  his  employer, 
then,  altttongh  the  amount  was  In  excess  of 
tbB  sum  he  was  authorised  to  dmw,  his 
oftense  would  have  been  incomplete.  It 
was  tbe  subsequoit  wrongful  appropriation 
of  the  funds  that  consUtnted  the  crime, 
ar.d  in  this  thd  d^Midant  participated  tra- 
der circnmstonces  clearly  indicating  guilty 
knowledge  and  criminal  intent  Ho  was 
not  simply  an  accessory  ttftcr  the  fact,  bat 
a  coworlcer  In  the  performance  of  the  acts 
ccmstltntlng  the  corpus  delicti. 

Deffflidant,  Gallagher,  was  a  witness  In  his 
own  behalf  at  the  trial,  and  upon  croas-ex- 
amlnntion  certain  qnostloDS  were  propounded 
by  the  court,  against  the  objection  of  defend- 
ant's counsel,  «nd  this  action  is  nsstgi-ed  as 
error.  Beggs  was  a  witness  for  the  prosecu- 
tion, and  had  testified  at  length  in  the  casi^ 
and  as  to  all,  or  nearly  all,  of  the  facts 
therein.  Among  other  things,  he  related 
that  after  he  received  the  two  checks  de- 
fendant saw  them,  and  advised  filling  them 
up,  drawing  the  money,  and  fleeing  to  Se- 
attle, or  some  foreign  port;  that  they  met 
on  Saturday,  June  4th,  a^Un  on  Sunday, 
and  talked  the  matter  over,  and  finally 
agreed  that  on  Monday,  June  6th,  at  12 
o'clock,  the  witness  was  to  draw  the  money, 
and  defendant  to  wait  outside  until  Beggs 
came  out,  and.  If  detained  long,  defendant 
was  to  go  to  a  certain  saloon  across  the 
street,  and  wait  for  him;  that  he  drew 
the  money,  and  met  the  defmdant  at  the 
saloon.  Beggs  further  detailed  their  acts 
from  tlionctt  imtll  arrested.  As  a  witness 
In  his  own  behalf,  defmdaut  denied  that  on 
Saturday  next  beifore  June  6th  he  saw 
the  ehe^s,  or  that  he  ever  saw  them  prior 
to  tbe  trial;  denied  that  he  erer  advised 
Beggs  to  take  the  funds  of  the  bank  or  of 
the  eorpoKitlon,  or  to  draw  the  funds,  or 
that  he  suggested  that  they  would  or  could 
go  to  Cair.ida  or  elsewhere  and  divide  the 
money.  He  admitted  they  met  on  Simday, 
^nne  &th,)  and  that  Beggs  made  an  ap- 
pointment to  meet  him  at  the  saloon  the 
next  day,  but  declared  there  was  no  partic- 
ular purpose  for  which  they  were  to  meet, 
and  averred  that  nothing  was  said  about 
drawing  money  from  the  bank.  Defendant 
was  then  asked  If  he  and  Be^  did  go  to 
San  Frandsco  and  take  the  $8,500,  etc.? 
(2)  If  he,  In  San  Francisco,  assisted  Beggs  In 
changing  the  money  to  the  extent  of  $1,300 
Into  currency?  (3)  If  he  took  $fl,000  of 
the  money  bact  to  Sixteenth  street,  Oak- 
land? These  questions  were  each  of  thom 
objected  to  upon  the  ground  of  not  being 
proper  cross-examination,  not  having  refer- 
ence to  ony  matter  testified  to  by  the  witness 
In  his  examlnatl(Mi  in  chief,  etc.  Upon  the 
objection^  being  overruled,  and  exceptions 
duly  taken,  the  witness  declined  to  auswer. 
upon  tbe  ground  that  such  answer  would 


tend  to  criminate  him,  whereupon  the  court 
compelled  the  witness  to  answer.  He  an- 
swered that  he  did  go  with  Beggs  and  take 
Om-  mon^  to  San  Francisco;  that  he  did  &l- 
ohaiige  flfSOO  of  the  coin  Into  currencgr;  and 
did  take  $6,000  of  the  mon^  to  Oakland, 
etc;  "A  defendant  In  a  criminal  action  or 
proceeding  cannot  be  compiled  to  be  a  -wit- 
ness against  himsdf ;  but  tf  he  offer  bim- 
self  as  a  witness  he  may  be  cross-examined 
by  the  counsel  for  the  people  as  to  aU  mat- 
ters about  wUch  he  waa  examined  in  chlet" 
Pen.  Code,  |  1323.  "No  person  can  be  com- 
pelled, In  a  criminal  action,  to  be  a  witness 
agoinst  himself."  Pen.  Code,  $  688.  la 
People  T.  0'Bri«i,  66  Cal.  602,  6  Pac.  Rep. 
695,  it  vraa  held  that  where  the  accused 
offers  himself  as  n  witness,  and  testifies  to 
paxtlctUar  facts  only,  he  cannot  be  cross- 
examined  generally  as  a  witness  In  the 
case.  "He  may  be  cross-examined  •  •  * 
as  to  all  nratters  about  which  be  was  ex- 
amined in  diief."  By  this  expression  it  is 
understood  that  the  cross-examination  must 
be  confined  strictly,  not  to  .the  precise  ques- 
tions put  to  the  witness  In  chief,  but  to  the 
subject-matter  concerning  which  he  has  te»> 
tlfled.  In  other  words.  It  must  be  a 
legitimate  cross-examination,  witliin  the 
rules  of  evidence,  and  with  no  discretion 
on  the  port  of  the  court  to  enlarge  the  field 
of  inquiry,— an  examination  the  trend  of 
which  must  be  In  the  direction  of  dii^rov- 
Ing,  explaining,  or  barging  the  proofs  up- 
on the  veiy  subject  concerning  whidi  he 
has  spoken  in  his  direct  examination.  With- 
in this  field  he  may  be  tested  in  like  man- 
ner with  other  witneases.  But  when,  under 
the  guise  of  discrediting  the  witness,  he  is 
questioned  and  compelled  to  testify  upon 
branches  of  tbe  cose  to  which  his  direct 
testimony  did  not  extend,  and  thus  to  be- 
come a  witness  against  himself,  the  testi- 
mony Is 'without  the  pale  of  cross-examina- 
tion, and  his  constltutioQal  and  statutory 
rights  are  as  clearly  violated  as  though  he 
had  never  consented  to  become  a  witness. 
Tested  by  this  rule,  It  would  seem  the  court 
below  erred  In  compelling  defendant  to  an- 
swer the  questions  to  which  objection  was 
made.  He  had  testified  to  the  extent  of 
denying  that  on  or  before  Jtme  6th  he  had 
advised  Beggs  to  draw  the  money  from 
the  bank  for  the  purpose  of  embrzrJing  it. 
and  denied  all  knowledge  of  the  lattor's  in- 
tention so  to  do.  The  cross-examination 
extended  to  facts  transpiring  after  the 
money  was  obtained,  including  Its  disposi- 
tion, the  fllj^t  of  the  parties,  and  other 
damaging  facts;  all  of  which  was  highly 
injurious  to  defendant  The  following 
cases  bear  more  or  less  directly  upon  the 
subject  In  hand:  People  v.  Sutton,  73  Cal. 
243,  15  Pac  Rep.  86;  Pe<^Ie  v.  Fong  Ching, 
78  OaL  loa,  20  Pac.  Rep.  306;  People  v. 
Rozelle,  78  Cal.  84,  20  Pac.  Rep.  30;  Peo- 
ple V.  Cllne,  83  Cal.  374,  23  Pac.  Rep.  391. 
See,  alao,  Rice.  Et.,  note  to  page  344.  where 
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the  whole  gabject  Is  dlscaased,  and  cases 
ctted.  I  And  no  other  error  in  the  proceed- 
ings worthy  of  note.  For  tbe  error  in  ad- 
mitting the  evidence  of  defendant  on  croas- 
examination  tbe  jui^^ent  and  order  ap- 
pealed from  should  be  reraraed,  and  a  new 
trial  ordered. 

We  concur:  BELCHER,  C;  TEMPLE,  a 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  end 
order  appealed  from  are  reretsed,  and  a 
new  trial  mrdered. 


(4  Cal.  Dnrap.  98) 
SANBORN  et  aL  T.  OUNNINGHAM  et  at 
(No.  14.801.) 

(Supreme  Court  of  California.    Aug.  10,  1S93.) 

PABTKKRSUIP— PUKCHABRB  BY  PAKTNBR. 

1.  Plaintifib,  having  taken  a  crop  of  barley 
under  a  mortgage  of  $1,040,  accepted  the  offer 
of  C.  one  of  defendants'  firm,  to  take  the  crop, 
and  pa.j  them  $750  the  following  week.  Soon 
after,  plaintiffs  received  a  check  for  $500, 
drawn  m  favor  of.  and  indorsed  hj,  defond- 
aata.  In  a  suit  for  the  balance  of  the  $Tr>0, 
one  of  the  ulainlitls  testliSed  that  he  told  his 

nner  to  snip  the  barley*  to  defendants;  but 
ppeared  that  the  warehouseman  billed  it 
to  C.,  as  he  often  did  sliipiQents  from  plain- 
tiffs  to  defendants.  Plaintiffs  had  charged  de- 
fendants the  $750,  aud  it  appeared  that  the 
S500  was  the  fina's  mosej',  auu  was  charged  to 
C.  on  their  books.  Defeudauts  asserted  that 
it  was  C.'s  personal  affair,  aad  that  ho  had 
bought  the  crop  from  the  grower,  who  had  di- 
rected him  to  pay  plaiotiffs  the  $750  to  release 
It  i/e/d,  thai  there  was  enough  evidence  to 
support  a  verdict  against  defendants  for  goods 
sold  and  delivered. 

2.  Plaiatiff's  testimony  that,  iu  answer  to 
his  inquiry  at  the  bank  for  a  check  which  he 
wished  to  use  as  evidence,  the  caRhier  told  him 
that  he  did  uot  think  plaintiff  could  xet  it,  was 
competent,  and  there  was  oo  need  to  call  the 
cashier  to  prove  that  fact. 

3.  Defendants  insiBliug  that  the  transac- 
tion was  the  personal  affair  of  one  partner,  a 

auestion  by  plaintiffs  whether  such  transac- 
on  was  in  defendants'  geuoral  line  of  busi- 
ness, was  proper. 

4.  In  an  action  for  an  agreed  price,  evi- 
dence of  the  value  of  the  goods  is  irrelevant. 

5.  Misnomer  of  the  mortgagor  of  chattels, 
(El.  H.  Wheder  for  E.  H.  Walker,)  In  the  body 
of  the  afBdavit,  is  immaterial,  where  the  mort- 
Mge  purports  to  be  made,  and  is  signed,  by  E. 
H.  Walker,  as  is  the  affidavit 

6.  Plaintiff  teslifie<i  that  he  had  written 
certain  letters  to  defendants;  that  tbe  postage 
was  prepaid,  and  the  letters  put  iu  the  mail 
box  at  his  store;  that  said  box  was  emptied 
daily;  that  it  was  (he  business  of  W.,  an  em- 
ploye, to  take  the  letters,  and  mall  them  In  the 
post  oilice.    W.  testified  that  he  was  such  era- 

Sloye  at  the  time  iu  nuestion;  that  it  was  bis 
uty  to  take  the  mall  to  the  office,  and  that 
be  did  so;  that  if  any  letter  was  addressed, 
and  put  in  the  box,  lie  took  aud  mailed  it 
Hdd  sufficient  proof  of  mailing  to  support  sec- 
ondary evidence  of  tbe  contents  of  the  letters. 

7.  An  entry  in  plaintiffs'  ledser.  which  the 
bookkeeper  swears  to  be  an  original  entry,  if 
u>nipeteut  for  nothing  else,  yet  may  be  admit- 
ted to  show  with  wuoui  plaintiffs  understood 
that  they  had  dealt,  aud  to  whom  th^  looked 
for  payment. 

8.  It  is  within  tbe  court's  discretion  to  al- 
low the  presence  of  the  jury  while  counsel,  in 


(Oal. 

the  course  of  argument  reeds  from  tiie  books. 

9.  Under  Code  Civil  Proc.  f  475,  providing 
that  no  judgment  shall  be  reversed  or  affected 
by  reason  of  errors  aud  defects  not  going  to  the 
BUhstautial  rights,  a  verdict  and  judgment  in 
t^e  name  of  tbe  origiuai  ^aiutitis,  partners, 
overiooking  the  death  of  one  of  these,  aod  tbe 
substitution  of  bis  executors,  may  be  corrected, 
and  are  not  ground  for  reversal. 

Commissioners'  decision.  Dopnrtment  2. 
Appeal  from  superior  court,  Santa  Cruz 
county;  F.  J.  McCann,  Judge. 

Action  by  Ludns  Sanborn  and  WiUUun 
Vanderhurst,  executors  of  tbe  will  of 
Charlea  Ford,  deceased,  A.  A.  Morey,  and  J. 
S.  Menosco  against  J.  F.  Cimnlngtuun, 
James  Dougherty,  and  Henry  L.  Middleton, 
partners  trading  as  J.  F.  Cunningham  &  Co., 
for  tbe  balance  of  an  accotmt  for  goods  sold 
and  d^vered.  Judgmmt  for  plaintiffs,  de- 
fendants appeoL    Affirmed  and  amended. 

Spalsbury  &  Bvake,  for  app^ants.  JnlUis 
Lee,  for  reepondeots. 

HAYNBS,  C.  This  action  was  brought 
by  Cbaries  Ford,  A.  A.  Morey,  and  J.  S. 
Memisco,  copartners  in  the  name  of  Cliarles 
Ford  &  Co.,  against  J.  F.  Cimnin^iam, 
James  Dougherty,  and  Henry  L.  Mlddletcm,  co- 
partners In  tbe  name  of  J.  F.  Cunningham  & 
Co.,  to  recover  $406.08,  balance  of  an  account 
for  goods,  wares,  and  merchandise  sold  and 
delivered,  alleging  that  tbe  whole  value  of 
the  goods  sold  was  $900.08,  of  which  $50D 
had  been  paid.  Hie  answer  denied  a  sale 
and  delivery  to  the  defendants  of  goods, 
etc.,  of  tbe  aggregate  value  of  $906.08,  or 
of  any  greatw  value  than  $156.08,  wlilch 
last-named  sum  they  admitted  to  be  dne  and 
unpaid.  Upon  the  first  trial,  plaintiffs  had 
judgment,  and  upon  appeal  tbe  judgment 
was  reversed,  and  a  new  trial  ordered.  Ford 
V.  Cunningham,  87  Cal.  209,  25  Pac.  Rep.  403. 
Afterwards,  Charles  Ford  died,  and  Lucius 
Sanborn  and  William  Vanderhurst,  bis  execu- 
tors, were  substituted  as  parties  plaintiff  in 
bis  stead.  The  sum  of  $156.08,  admitted  by 
defendants  to  be  due,  was  for  three  lots  of 
potatoes  sold  and  delivered  to  them  by  Ford 
&  Co.  The  remaining  $250  Is  part  of  the  sum 
of  $750  agreed  to  be  paid  to  Ford  &  Oo.  for  a 
lot  of  barley,  but  whether  the  firm  of  J.  F. 
Cunningham  &  Co.,  or  J.  F.  Cmmlngliam  1d- 
dlvldually,  is  liable  therefor,  Is  tbe  ultimate 
question.  A  jury  trial  was  had,  and  re- 
sulted in  a  verdict  against  the  defendants  for 
the  amount  claimed. 

The  drcumstnnces  connected  with  the 
barley  transaction  are  tbe  following:  E.  H. 
Walker  was  indebted  to  Ford  &  Co.  in  the 
sum  of  $1,045,  and  gave  them  a  diattel  mort* 
gage  upon  his  crop  of  barley,  then  grow- 
ing, to  secure  said  Indebtedness.  This'  bar- 
ley, after  It  wns  harvested  and  threshed,  was 
delivered  to  Ford  &  Co.,  and  stored  in  a 
warehouse  at  Watsonville,  In  which  town 
Ford  &  Co.  ccmductfld  a  mercantile' business. 
Tbe  defoiulants,  Cunningham  &  Co.,  were 
I  also  merchants  doing  business  at  Fdton,  In 
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the  same  county.  On  September  8,  1884. 
after  the  barley  had  been  delivered  to  Forfl 
&  Co.,  J.  F.  Cunningham  came  to  the  store 
of  Ford  &  Co.,  and  said  to  Mr.  Menasco,  of 
the  last-named  firm:  "I  will  take  that 
Walker  lot  of  barley;  you  hare  It  shipped 
up  light  away;  and  I  wUl  send  you  $750  the 
following  week,'*~to  which  Mr.  Menasco  re- 
replied,  "All  right"  Soon  after  this,  Ford  & 
Co.  received  a  check  or  draft  drawn  by  the 
Santa  Clara  Valley  Mill  &  Lumber  Company 
in  favor  of  Cunningham  &  Co.  on  the  First 
National  Bank  of  San  Jose  for  $500,  indorsed 
by  Cunningham  &  Co.,  on  account  of  the 
bariey,  leaving  a  balance  of  $250  unpaid, 
which  is  the  mm  in  controversy.  Menasco 
testified  that  he  instructed  tils  partner  Morey 
to  have  the  barley  shipped  to  Cunnlng^m 
&  Co.,  but  it  was  billed  by  the  war^onse- 
man  to  Cunningham.  Cunningham  testified 
that  in  Januajy,  1884,  he  bargained  with 
Walker  for  his  crop  of  Iwirley,  50  acres  at  $25 
per  acre;  that  Walker  then  owed  him  $250, 
which  was  to  be  considered  paid  on  the  con- 
tract, and  he  was  to  pay  the  balance  In  mon- 
ey; that,  in  May,  Waiker  said  he  wanted  to 
reserve  10  acres,  and  the  amount  to  be  paid 
was  reduced  to  $1,000;  that,  a  few  weeks 
before  the  conversation  with  Menasco,  Walk- 
er told  him  he  had  given  a  "crop  mortgagee" 
to  Ford  &  Co.,  and  that  he  should  pay  them 
$750  on  the  barley.  It  further  appears  from 
the  evidence  that  Ford  &  Co,  charged  the 
$750  to  Cnnnin^iam  &  Co.;  that  the  $500 
remitted  was  the  money  of  the  last-named 
firm,  and  was  charged  to  Cunningham.  It 
also  Appeared  that,  for  a  year  or  more  prior 
to  the  transaction  relating  to  the  barley,  there 
had  been  more  or  less  dealings  between  the 
two  Arma,  and  some  If  not  all  the  shipments 
of  potatoes  making  up  the  item  of  $156.08 
were  shipped  to  Cunningham,— that  Is,  the 
Hhipplng  bills  named  him  aa  the  consignee. 
Some  correspondence,  auA  other  matters  of 
evidence.  wUl  be  noticed  in  another  connec- 
tion. 

It  was  niged  npon  the  motion  for  new 
trial,  and  is  urged  here,  that  the  evidence  is 
Insufficient  to  justify  the  verdict,  in  that  It 
does  not  ^ow  the  transaction  to  have  been 
with  the  defradants  as  a  firm  or  copartner- 
ship, Trat  that  it  was  the  Individual  trans- 
action of  Cunnln^iam;  that  the  facts  do 
not  show  a  sale  by  Ford  &  Co.,  but  that 
Cunnin^am  bou^t  the  barley  from  Walker. 
Whether  there  was  or  was  not  a  contract 
between  Cunningham  and  Walker  for  the 
purchase  and  sale  of  the  barley.  Is  Imma- 
terial, The  barley  was  In  possession  of 
Ford  &  Co.,  and  was  delivered  by  them  to 
defendants,  or  to  Cunningham,  upon  the 
agreement  that  they  should  be  paid  $750. 
Whether  the  defendants  are  liable,  or 
whether  Cunningham  alone  is  liable,  was 
submitted  to  the  Jury  upon  an  Instruction 
prepared  by  the  defendants,  which  fairly 
presented  the  material  questions  of  fact,  and 
the  Jaxy  found  In  favor  of  plalntMts.  The 


evidence  was  confilctlng,  but  Is  sufficient  to 
support  the  verdict  A  large  number  of  er- 
rors of  law  occurring  upon  the  trial  are  also 
specified  and  argued  by  appellants. 

1.  Menasco's  statement  that  "Morey  or- 
dered it  shipped  to  Cimnlnghiiui  &  Co.,"  if 
erroneously  permitted  to  remain,  did  not 
prejudice  defendants,  as  Morey  afterwards 
testified  that  he  so  ordered  It  Besides  It 
did  not  appear,  at  the  time  the  motion  to 
strike  out  was  made^  but  that  the  witness 
had  personal  knowledge  of  the  f^t 

2.  The  refusal  of  the  court  to  strike  out  of 
Menasoo's  testimony  the  statement  of  the 
bank  cashier  that  "he  did  not  think  it  pos- 
sible for  me  to  get  if*  reTerrlng  to  the  $500 
check  received  by  plalntiCfe,  was  not  error. 
The  Inquiry  appears  to  have  been  made  of 
the  bank  for  the  purpose  of  obtaining  the 
original  <±eck  as  evidence.  As  the  plaintllT 
had  no  right  to  make  a  perscmal  search 
among  the  papers  of  the  bank,  the  Inquiry 
was  proper,  and  It  was  not  necessary  to  call 
the  cashier  to  testify. 

3.  Whether  the  court  erred  in  permitting 
the  witness  to  testify  to  Its  contents  is  im- 
materiaL  There  was  no  controversy  l>etween 
the  parties  as  to  Its  contents. 

4.  Defendants'  objection  to  the  follovring 
question  put  to  plaintiffs'  witness  was  prop- 
erly overruled:  "Question.  Was  this  barley 
transaction  with  Cunningham  &  Co.  In  their 
general  hue  of  business?"  The  controversy 
was  whether  It  was  a  transaction  by  de- 
fendants as  copartners,  or  by  Cunningham 
Individually.  If  the  defendants  dealt  in 
grain,  or  eqw:ially  in  barley.  It  would  tend 
to  show  that  It  was  a  partnership  trans- 
action. These  two  firms  had  had  transac- 
tiona  with  each  other,  and.  If  the  transac- 
tion was  within  their  general  line  of  bu^ess, 
plalntifls  had  a  right  to  asume  that  he  was 
acting  as  the  agent  of  his  firm.  He  was  at 
least  the  ostensible  agent  In  all  transactions 
within  the  scope  of  theh*  ordinary  business, 
and,  If  he  did  not  Intend  his  firm  to  be 
charged  with  the  transaction,  Cunningham 
should  hftve  disavowed  bis  agency  fer  the 
firm. 

5.  One  of  plalntlCb'  witnesses  was  asked 
upon  croechexamlnation,  "What  was  the 
value  of  that  barley?"  Plaintiffs'  objec- 
tion was  properly  sustained.  The  agree- 
ment was  to  pay  $750  for  "the  Walker  bar- 
ley." Nothing  was  sold  as  to  the  quan- 
tity or  value.  Defendants  received  all  of  It, 
and  were  bound  to  pay  the  agreed  price,  re- 
gardless of  its  value. 

6.  Defendants'  objection  to  the  introduc- 
tion in  evidence  of  the  Walker  crop  mort- 
gage was  property  overruled.  The  special 
objection  urged  was  that  it  was  void  as 
to  creditors,  of  whom  Cunningham  was  one, 
because  it  was  not  sworn  to  by  Walker, 
the  mortgagor.  This  objection  Is  based  up- 
on the  fact  that  in  the  lx>dy  of  the  affidavit 
the  name  "E.  H.  Whe^r"  Is  written,  in- 
stead of  "B.  H.  Walker,"  thus:   "E.  H. 
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Wheder,  the  mortgagor  In  the  foregoing 
mortgage  niuned,"  etc.  The  mortgage  pur- 
ports to  be  made,  and  Is  signed,  by  Walker, 
and  the  affidavit  is  also  signed  by  E.  H. 
Walker.  The  error  does  not  affect  its  valid- 
ity. 

7.  The  court  overruled  an  objection  made 
by  defendants  to  oral  evidence  of  the  con- 
tents of  certain  written  statements  of  ac- 
counts and  letters  whlti  the  witness  stated 
had  been  addressed  and  mailed  to  defend- 
ants.   Upon  the  former  appeal,  certain  ques- 
tions relating  to  the  same  statements  of  ac- 
counts and   letters  were  considered.  See 
Ford  T.  Cunningham,  87  OaL  209,  25  Pac 
Bep.  403.    It  was  there  said:  "The  witness 
stated  that  he  had  no  personal  knowledge 
that  the  communications  addressed  to  Cim- 
nlngham  &  Co.  were  mailed,  except  that 
copies  thereof  appeared  In  plaintiffs*  copy 
book,  and  that  it  was  a  general  custom  of 
his  firm  to  phice  letters  in  a  box  in  the  store, 
from  whidi  they  were  taken  to  the  office. 
No  foundation,  therefore,  was  hiid  for  the 
introduction  of  the  evidence.  Assuming  that 
secondary  evidence  could,  under  such  dr-- 
cumstances,  be  Introduced,  the  press  cc^les 
were  the  best  evidence,  nest  to  the  originals 
thenwelves."    For  that,  and  another  errone- 
ous ruling,  the  Judgment  In  favor  of  the  plain- 
tiffs was  reversed,  and  a  new  trial  ordered; 
and  upon  tho  second  trial  tlie  same  witness, 
after  teettifylng  as  above  in  regard  to  writ- 
ing the  letters,  and  that  the  postage  was  pre- 
paid, and  the  letters  put  In  the  mail  box  at 
the  store,  further  testified:  "This  box  was 
emptied  dally.    It  was  the  business  of  Mr, 
White,  then  in  oiu-  employ,  to  take  these  let- 
ters, and  deposit  them  In  the  post  office." 
Mr.  White  testified  that  he  was  employed  by 
plaintiffs  from  1883  to  1887;  that  during  the 
fail  of  1884  it  was  his  duty  to  tate  the  maU 
to  the  post  office  every  night,  and  that  he  did 
so  during  September,  Octol>er,  November,  and 
December,  1884;  that  if  any  letter  was  ad- 
dressed, and  put  In  the  box  at  the  store, 
during  that  time,  he  took  it  to  the  post 
office,  and  deposited  it  there  In  the  United 
States  mall  box,  and  tiiat  he  also  did  so  dur- 
ing March  and  April,  1^.    We  think  this 
sufficient  proof  of  the  fact  of  mailing.  In- 
deed, it  is  all  the  proof  sue*  a  fact  is  ca- 
pable of,  tmless  In  exceptional  cases.  De- 
mand was  made  by  the  defendants  for  the 
production  of  the  original  letters  and  state- 
ments, and,  the  same  not  bdng  produced, 
the  witness  was  permitted  to  read  the  copies 
of  the  letters  from  the  letter-press  book. 
The  statements  were  not  copied  in  the  book. 
There  was  no  error  in  permitting  this  sec- 
ondary evidence  to  be  glvra. 

8.  Plaintiffs  were  permitted  to  give  oral 
evidence  of  the  contents  of  a  letter  WElt< 
ten  by  Cunningham  &  Co.  to  Ford  &  Co.. 
September  25,  1884,  over  defendants'  ob- 
jection. The  letter  had  been  used  on  the 
former  trial,  but  was  mislaid  or  lost  Tbe 
erldeaoe  accounttng  for  Its  nonproductlon 


was  not  very  satisfactoiy  as  to  the  efforts 
made  to  find  and  produce  It.  The  letter 
was  as  ftdlows:  "We  have  not  received 
bill  of  last  oats  or  barley.  Would  you 
please  send  tiie  same,"  Conceding,  with- 
out deciding,  that  the  court  erred  In  re- 
ceiving this  evidence,  the  defendants  were 
not  prejudiced,  as  there  was  no  controversy 
In  regard  to  the  contents  of  the  letter,  and 
the  writer,  Mr.  MlddleUHi.  testified  In  re- 
gard to  it,  and  fully  explained  It 

9.  Objection  was  made  to  the  Introduction 
in  evidence  of  the  entry  of  the  Iwrley  tran^ 
action  in  the  ledger  of  Ford  &  Co.  One 
of  the  objections  urged  here  Is  that  "the 
ledger  Is  secondajy  evidCTice."  Mr.  Morey 
testified  that  he  was  the  bookkeeper  of  Ford 
&  Co.;  that  the  entry  in  the  ledger  was 
an  original  ratry;  that  it  was  not  entered 
in  a  pass  book  or  elsewhere,  and  then  trans- 
ferred to  the  ledger.  It  Is  also  urged  that 
the  preliminary  proof  of  the  accoimt  books 
kept  by  Ford  &  Co.  was  not  sufficient  The 
entry  in  the  ledgn-,  being  original,  was  com- 
petent for  one  purpose,  If  no  other,  viz.  It 
tended  to  show  with  whom  Ford  &  Co.  \m- 
derstood  they  made  the  transaction,  and  to 
whom  tb^  looked  for.  payment  The  ques- 
tion here  presented  is  clearly  distinguishable 
from  that  decided  vpon  the  former  appeaL 
There  defendants'  books  were  offered  to  show 
the  ateence  of  an  entry  relating  to  the  bar- 
ley, and  as  such  absenoe  might  have  been 
from  negUg^ce,  or  on  Intention  to  Improper- 
ly or  frandulently  omit  It,  it  was  not  only 
proper,  but  necessaiy,  to  prove,  preliminari- 
ly, the  correotneas  of  the  bot^s;  and,  having 
so  proved  them,  they  were  imprt^erly  ex- 
cluded. Here^  this  entry,  thou^  In  the  ledg- 
er, was  ori^al,  and,  as  to  the  fact  of  Its 
existence,  was  affirmative  evidence,  and,  be- 
sides, there  was  other  testimony,  though  not 
as  to  the  correctness  of  their  books,  yet  which 
tended  more  directly  to  establish  the  correct- 
ness of  this  parUoular  entry  than  the  tedi- 
nical  proof  of  the  correctness  of  the  books. 
Insisted  upon  by  appeUonts.  The  court  did 
not  err  In  receiving  the  evidence  objected 
to. 

10.  Appellants  further  contend  that  the 
court  erred  In  permitting  respondents*  coun- 
sel, during  his  doiE^ng  argwnent  to  the' jury, 
"to  read  to  the  court,  In  tho  presence  of 
the  Jury,**  frcMn  one  o£  Uie  California  Re- 
ports. The  fact  that  a  cause  Is  being  tried 
before  a  jury  does  not  take  away  the  il^t 
of  a  party  to  instruct  the  court  upcm  tho 
law  of  ^e  case  by  proper  argamoit,  or  the 
reading  of  authorities;  and  whether  the  jury 
shall  be  directed  to  retire  during  such  read- 
ing is  a  question  resting  in  the  sound  dis- 
cretion of  the  trial  court,  and  to  be  dtfeiv 
mined  in  view  of  the  dnnunstauces  of  the 
particular  case.  There  is  nothing  in  thto 
record  to  Indicate  that  the  court  did  not 
prop«-ly  exercise  Its  discretion  In  ruling  up- 
on this  objeoticm  at  appellants. 

11.  Defendants*  request  to  instmct  the 
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jury,  mariced  "2,"  waa  pcopeily  refused.  If 
plaintlfTa  were  entlQed  to  Judgment  against 
the  defiHidauts.  It  was  xxpoa  the  promise  to 
pay  $750  for  the  WaUier  bsirley,  and  not  for 
the  Talne  of  the  barley,  which  may  have 
been  more  or  leas  than  that  sum. 

12.  Appellants*  request  No.  3  was  also 
properly  reused.  Whether  or  not  there  was 
an  agreement  or  understanding  betwe«i  Cim- 
lUngham  and  Walker  that  Cunningham 
would  pay  $1,000  for  the  barley  could  not 
affect  defendants'  liability.  The  barley  was 
mortgaged  to  Ford  &  Co.  as  security  for  a 
prior  Indebtedness,  and  was  In  their  posses- 
sion. Defendants  agreed  to  pay  a  certain 
sum  to  plalntlfTs  if  they  would  ship  the  bar- 
ley to  them.  Whether  plaintiffs  knew  of 
the  agreement  between  Walker  and  Cun- 
wiiigh^im,  or  what  the  defendants  should  do 
with  or  concerning  the  barley  after  It  was 
delivered  to  them,  was  Immaterial.  They 
were  not  In  any  manner  affected  by  such 
iwtor  agreement.  The  defense  does  not  show 
that  Ford  &  Co.  bad  any  notice  of  the  ar- 
rangement between  Cunidngham  and  Walk- 
er at  or  before  the  time  they  took  the  mort- 
gage, nor  was  there  any  el«nent  of  ratifica- 
tion of  the  Cunnln^iam-Walker  arrange- 
ment In  the  transaction.  They  were  content 
to  receive  $7S0,  and  let  the  barley  go,  and 
were  not  concerned  with  anything  else. 

13.  The  remaining  requests  on  the  part 
of  defendants,  which  were  refused,  are  suffl- 
dently  covered  by  what  has  been  said.  Be- 
sides, the  fourth  instruction  requested  by 
defendants  fully  and  clearly  stated  the  law 

'  applicable  to  the  case,  so  far  as  it  was,  or 
could  be,  under  the  evidence,  affected  by 
the  prior  arrangement  between  Cunningham 
and  Walker,  and  this  instruction  was  given. 
There  was  no  error  In  the  instructions  given 
at  the  request  of  the  plaintiffs. 

14.  The  verdict  and  Judgment  were  enti- 
tled, "Charles  Ford,  A.  A.  Morey,  and  J.  8. 
Menofico,  partners  trading  under  the  firm 
name  of  Charles  Ford  &  Co.,"  as  the  plain- 
tiffs; overlooking  the  change  made  by  the 
death  of  Ford,  and  the  substitution  of  his 
executors,  which  had  been  mado  by  order  of 
court  It  is  contended  by  appellants  that 
the  verdict  and  Judgment  are  void  for  this 
reason.  The  mistake  Is  capable  of  correc- 
tion, and  does  not  require  a  reversal  of  the 
Judgmwit    Code  Civil  Proc.  8  475. 

Finding  no  error  in  the  record  which 
would  Justify  a  reversal,  I  advise  that  the 
Judgment  and  order  appealed  from  be  af- 
firmed, with  a  direction  to  the  court  below 
to  amend  the  title  of  the  verdict  and  Judg- 
ment so  as  to  conform  to  the  former  order, 
substituting  Ford's  executors  as  parties. 

We  concur:  TANOLIEF,  O.;  BELCHER. 

a 

PER  CURIAM.    For  the  reasons  given  In 
the  for^Foing  opinion,  it  Is  ordered  that  the 
.  rerdlct  and  judgment,  as  entered  In  the  court 
v.33p.no.l8— 57 


below,  be  amended  so  as  to  conform  to  the 
former  order,  substituting  Ford's  executors 
as  parties  in  place  of  Charles  Ford,  deceased, 
and  that,  as  amended,  the  said  judgmeut, 
and  also  the  ord^  appealed  from,  be  af- 
firmed. 

(99  Cal.  4»1) 

HARVEY  V.  DUFFEY  et  al.   (No.  15,155.) 
(Supreme  Court  of  California.    Aug.  30,  1893.) 

8AI.S— KbVOCATIOII  of  UkdBR— FBtNOIPAL  AMD 

AOBNT. 

1.  Defendants  ord«^  goods  from  plaintiff 
through  its  agent,  having  reference  to  its  cata- 
logue, stating  that  it  Icept  the  goods  in  stock. 
The  agent  testified  that  the  gooda  were  to  be 
manufactured,  but  defendants  claimed  that  they 
thought  they  were  already  manufactured,  and 
dealt  solely  with  reference  to  a  coatract  of 
sale,  and  that  no  mention  was  made  of  neces- 
sity for  manufacture.  Bdd,  that  there  was  do 
contract  for  manufacture  of  the  goods,  so  as  to 
prevent  defendants  from  countermanding  the 
order  before  sbipmeat. 

2.  Plaintiff's  agent  took  defendants'  order 
for  goods,  and  afterwards  testified  that  the 
goods  were  to  be  manufactured  by  plaintiff,  de* 
fendants  claiming  that  they  contracted  solely 
with  reference  to  a  sale  of  goods  already  man- 
ufactured. The  agent  had  on  hand  manufac- 
tured goods  of  plalatlff,  and  the  only  authority 
on  his  part  of  which  defendants  had  notice  was 
a  telegram  to  him  from  plaintiff  speaking  of  de* 
fendaut's  prospective  order  "if  taken  from  con- 
signed stock,"  and  a  lett«  from  plaintiff  to  de- 
fendants instructing  them  to  order  from  the 
agent.  Held,  that  the  agent  was  not  authorised 
to  sell  goods  to  be  manutactured. 

3.  Aji  order  for  goods  to  a  manufacturer, 
given  to  his  agent,  to  be  forwarded  to  him,  until 
it  is  accepted  and  notice  of  acceptance  given 
the  maker,  does  not  constitute  a  contract  of 
sale,  or  for  the  manufacture  of  the  goods,  so  as 
to  prevent  the  maker  from  revoking  iL 

4.  In  such  case  a  letter  from  the  manu- 
facturer to  his  agent,  acknowledging  receipt  of 
the  order,  does  not  constitute  aa  acceptancb 
where  no  notice  thereof  is  given  the  maker  of 
the  order  before  he  revokes  it. 

Departm^it  2.  Appeal  from  superior 
court,  city  and  county  of  San  Frandsco;  J. 
O.  B.  Hebbard,  Judge. 

Action  by  C.  D.  Harvey  against  Duffey 
Brothers  for  breach  of  contract  From  a 
Judgment  for  defendants,  and  from  an  of* 
der  denying  a  motion  for  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

Gluey,  Chickering  &  Thomas  and  Warren 
Gregory,  for  appdlanL    E.  R.  Taylor,  for 

respondents. 

FITZGERAI.,D,  J.  The  complaint  In  this 
action.  In  substance,  alleges  that,  at  the  time 
therein  stated,  plaintiff's  assignor,  the  'A.  A. 
Grifllng  Iron  Company,  a  New  Jersey  corpo- 
ration, manufactured  for  defendants,  at  their 
special  instance  and  request,  certain  standard 
hot-water  radiators,  of  the  sizes  described, 
and  were  ready  and  willing  to  ship  and  de- 
liver the  same  at  the  agreed  price  of  $909.72; 
that,  after  the  manufacture  thereof,  defend- 
ants notified  the  corporation  not  to  ship  or 
deliver  the  goods,  as  they  would  not  accept 
or  pay  for  them,  or  for  any  part  thereof^ 
and  that  th^  hare  not  paid  the  wtuAa  w 
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any  part  of  the  said  sam  above  mentioned; 
that  afterwards,  upon  due  notice  to  the  de- 
fendants by  the  corporation,  it  resold  the 
goods  at  publlo  auction  to  the  Iilghest 
bona  fide  bidder,  and  that  the  net  proceeds 
of  such  snle  were  $43.25.  The  answer 
speclfleally  denies  the  allegations  of  the  com- 
pLUnt,  except  the  allegation  of  notice  not 
to  ship  or  deliver  the  goods,  which  1b  admit- 
ted, with  the  averment  that  the  notice  was 
given  before  the  corporation  informed  or 
notified  the  defendants  that  it  intended  to 
or  would  manufacture  the  same,  and  that 
said  notice  was  given  before,  and  not  sulise- 
qnent  to,  such  manufacture.  The  facts  nec- 
essary to  be  stated  are  as  follows:  On 
April  8,  1890,  the  defendants  had  In  tbelr 
possession  a  catalogue  of  the  Qrlffing  Iron 
Company,  In  which  were  listed  the  goods 
in  question,  and  upon  the  fiy  leaf  thereof  was 
the  following  statement:  "To  enable  ua  to 
fill  our  orders  promptly,  we  carry  at  all  times 
an  enormous  stock,  comprising  at  all  times 
every  style  as  shown  in  our  list."  On  that 
day  the  defendants,  acting  upon  this  state- 
ment in  the  catalogue,  sent  to  the  Griffing 
tron  Company  the  following  telegram;  "Give 
us  lowest  prices  on  three  thousand  (3;000) 
feet  thirty-nine  (39)  inch  hot-water  stand- 
ard radiators.  Answer.  [Signed]  Duffey 
Bros."  On  the  following  day,  upon  the  re- 
ceipt of  this  telegram,  the  GilfBng  Iron 
Company  telegraphed  plaintiff  as  follows: 
"Ehiffey  Bros,  telegraph  for  prices  culprit 
Piot-water]  standard.  Sdl,  If  necessary,  at 
your  price,  and  we  will « give  yoa  ten  per 
cent  oom  mission  on  order  if  taken  from 
condgned  stoc^  ImposdUe  tor  them  to 
buy,  even  cheapest  type  of  radiator,  at  bet- 
ter than  forty-nine  cents  Imblbel.  [In  less 
than  car-load  lotB,]  and  thirty-four  cents 
llluslrai,  [in  car-load  lotsj  In  Ban  Francisco. 
Even  tf  you  have  to  give  an  extra  five,  don't 
lose  the  orAer.  HldL  radiator  salesman  is 
dne  In  San  Francisco  to-day  to  see  DufTey. 
[Signed]  A  A  Grifflng  Inm  Co."  On  the 
same  day  the  company  mailed  to  defendants 
a  letter,  wbloh,  among  other  things,  oon- 
teined  the  ft^owlng:  "Immedlatdy  upon  re- 
oelpt  of  your  tdegram  to-day,  we  wired  0. 
D.  Harv^  to  call  on  you  and  name  you 
prices.  We  trust  that  before  this  oomes 
to  hand  you  will  haye  gjtvea  him  yotir  or- 
dor.  *  *  •  We  did  not  .wire  yon  an  an- 
swer, *i>iiifc<Tig  that  Mr.  Hairey  would  oaH 
and  give  you  personal  atention,  which,  no 
doubt,  he  did  do  so;  Trusting  to  recdve 
your  order  ttaroui^  Mr.  Harvey,  we  remain, 
yours,  truly,  A  A  Griffing  Inm  Co."  Har- 
T^,  on  ref^pt  of  the  oom^ny's  tdegram, 
called  on  the  defendants,  and  obtained  from 
them  the  following  order:  "A  A.  Grifflng 
Iron  Co.:  Please  ship  to  us  at  San  Frandsoo 
die  following  Bnndy  hot-water  standard 
rvdiatora^  39  In.  high:  145,  1x4;  16^  1x10; 
1.  1x20.  Duffey  Bros.  A"  HHb  ordor  was 
delivered  to  Harr^,  to  be  by  him  trans- 
mitted to  the  company,  and  was  on  the  same 


day  transmitted  by  him  with  the  following 
letter:  "A  A  Grifflng  Iron  Co.— Grats; 
Inclosed  I  send  order  from  Duffey  Bros,  for 
H.  W.  radiators.  Those  crossed  I  can  sup- 
ply from  stock  here.  The  balance  you  will 
prepare  at  once,  as  Mr.  D.  desires  them 
as  soon  as  pos^ble.  I  will  send  you  Mon- 
day a  list  to  make  up  car  load.  Your  tde- 
gram  of  4th  Inst  relating  to  ttiis  order  re- 
ceived. I  had  already  given  them  prices, 
60  &  5  off,  and  now  give  on  Hucb  as  are  here 
In  stock  an  additional  five  per  cent.,  as  you 
directed.  Tours,  truly,  C.  D.  Harvey."  At 
the  time  the  order  was  given,  Harvey,  in 
hia  testimony,  says:  "I  told  Mr.  Duffey  at 
the  time  that  the  1x4  radiator  was  a  radiator 
that  we  had  never  used  here  In  my  business, 
and  I  did  not  think  the  company  had  them 
on  hand."  Duffey  testified  that  "nothing 
was  said  between  me  and  him  about  the 
necessity  of  manufacturing  them.  I  did  not 
know  they  would  have  to  be  manufactured. 
They  were  catalogued,  and  I  had  the  cat- 
alogue, and  acted  according  to  It;"  and  that, 
when  he  revoked  the  order,  he  did  not  Imow 
that  the  company  was  manufacturing  the 
good  for  him.  On  April  18,  1800,  the  de- 
fendants having  received  no  reply  whatever 
to  the  order  sent  through  Harvey,  and  being 
in  entire  Ignorance  as  to  whether  it  bad 
been  received,  or.  If  recdved,  whether  it 
would  be  accented,  sent  a  telegram  to  the 
company  countermanding  the  order,  Thta 
telegram  was  received  by  the  company  be- 
fore the  manufacture  of  the  goods  was  com- 
pleted.  but,  notwithstanding  this  fact,  it 
proceeded  to  complete  the  manufacture  of 
them,  and  afterwards  Imdsted  i^cm  the  de- 
feadants  reoelving  them. 

The  findings  of  the  cotirt  are  as  fOllowa: 
"(1)  That  at  no  tim.e  did  the  A  A.  Grif- 
flng Iron  Company  manufiictare  at  the  spe- 
cial Instance  or  request  of  the  d^endants,  or 
at  the  q)ecial  Instance  or  request  at  eltlier  of 
them,  or  for  ttie  d^endants,  or  eltbsr  of 
them,  any  of  the  hot-water  radiators  men- 
tioned In  the  amoided  complaint,  or  any  of 
the  goods  described  in  the  amended  com- 
plaint That  the  defendants  did  not  agree, 
nor  did  eith»  of  fliem  agree,  to  pay  the  A 
A  Grifflng  Iron  OcMnpany,  for  the  goods  de- 
scribed in  the  amended  comidalnt  the  sum 
of  nine  hundred  and  nine  doUan  and  seven- 
ty-four cents,  (1809.74,)  or  any  sum  whatao- 
ever.  (S)  That  defoidants  did  not  subse- 
quent to  the  manufacture  of  said  goods,  no- 
tify the  A  A  Orifflng  Irwi  Oompai^  not  to 
eOilp  or  deliver  the  same,  but  that  said  mod- 
ification was  prior  to  the  mannfactnra  of 
said  goods,  and  prior  to  any  notiflcatlMi  to 
the  defendants,  or  to  elth^  of  them,  said 
A.  A  GrWng  Iron  Company  that  tt  intraid- 
ed  to  manufacture  any  &£  said  goods.  (4) 
That  said  goods  were  sold  by  the  A  A 
Orifflng  Iron  Company  on  or  aboat  fiie  2d 
day  of  Septranbw.  1890,  at  public  auctl<HL 
but  that  said  sale  was  without  notice  to 
defendants,  or  to  either  of  th«n,  or  to  the 
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world."  And  therenpMi  judgment  was  ac- 
ocK-din^Iy  entered  for  defmdants,  from  which 
Judgment,  and  the  order  denying  hla  motion 
for  a  new  trial,  plaintiff  app^s. 

The  contcnUcMi  of  appellant  that  the  first 
finding  la  not  Justified  by  the  evidence  can- 
not be  sustained.  Conceding  to  Harvey's 
testimony  all  that  Is  claimed  for  it— that  la, 
that  die  order  was  given  for  the  manufac- 
ture, and  not  the  sale,  of  the  goods,— and  that 
his  testimony  fully  sustains  the  allegatioD 
of  the  complaint  that  the  goods  were  manu- 
factured for  the  def mdants  at  their  special 
Instance  and  reqoest,  yet  this  Is  opposed  by 
DuCCey's  testimony,  which  is  to  the  effect 
that.  In  giving  the  order,  he  dealt  scdely  with 
reference  to  a  contract  of  sale,  and  that 
nothing  was  said  by  any  one  at  any  time  be- 
fore the  order  was  revoked  as  to  the  neces- 
sity of  the  manufacture  of  the  goods.  Ad- 
mitting, then,  that  Harvey,  in  obtaining  the 
order  for  the  i^oods,  undeistood  that  they 
were  to  be  specially  manufactm'ed  for  the 
defendants  at  the  prices  named,  sudi  was 
not  the  understanding  of  the  defeadants,  for 
It  appears  that.  In  giving  the  order  to  the 
company  through  Harvey  to  stilp  the  goods, 
they  acted  upon  the  representations  con- 
tained In  the  catalogue  that  they  were  In 
stocl:.  It  is  therefore  clear  (notwithstanding 
appellant's  claim  that  Harvey,  as  the  agent 
of  the  CMDpany,  was  authorized  to  lunice  the 
oontract  alleged  and  relied  on.  and  that  his 
acts,  In  this  respect,  were  binding  up<m  the 
company)  that  the  minds  of  the  parties 
never  met  on  a  contract  of  manufacture,  for 
"it  is  essential  to  the  validity  of  a  contract 
thait  the  parties  should  have  consented  to 
the  same  subject-matter  Iji  the  same  sense." 
Breckinridge  v.  Croclier,  78  Cal.  529,  21  Pac. 
Rep.  179.  But  the  record  does  not  show  that 
Harvey  had  any  sudi  authority.  It  Is  true 
the  telegram  to  Harvey,  dated  April  4th, 
says:  "Sell,  If  necessary,  at  your  price,  and 
we  will  give  you  ten  per  cent  commission 
on  order  If  taken  from  consigned  stock." 
This,  we  think,  had  reference  to  the  con- 
pany's  goods  which  Harvey  had  in  stodc  in 
San  Francisco,  and  this  view  Is  further  sup- 
ported by  the  company's  letter  to  defend- 
ants of  the  same  date,  acknowledging  re- 
ceipt ot  ihOr  telegram  of  April  3d,  In  whldi 
it  Bays:  "We  wired  a  D.  Harvey  to  call 
<m  you,  and  name  you  prices.  •  •  * 
Trusting  to  receive  your  ordw  through  Mr. 
^rvey,"  etc.,— from  which  it  would  seem 
that  Harry's  authority  was  limited  to  nam- 
ing prices  and  receiving  the  order  for  trans- 
mission to  Hie  CMopony,  and  it  nowhere  ap- 
pears that  defendants  had  any  knowledge 
ottier  than  HUb  of  Harvey's  authority. 

But,  assomlng  that  he  was  authorized  to 
sell,  he  certainly,  so  for  as  the  record  shows, 
aever  essrdaed  assy  such  autSiority,  bat  sim- 
ply contrated  himself  with  reodving  the 
order,  and  transmitting  it  to  the  company, 
hy  whom  it  was  never  accepted,  nor  was 
anyttilng  sold  or  done  by  it  from  vblch. 


an  acceptance  could  be  inferred.  In  fact, 
neither  tiie  defendants,  nor  any  one  for  them, 
ever  received  any  reply  or  notice  whatever 
of  the  receipt  or  acceptance  of  the  order 
either  from  the  company  or  Harvey,  mt  any 
one  else,  until  after  they  had  revoked  it. 
As  the  order  was  merely  an  offer,  or  pro- 
posal to  buy,  it  was  revocable  by  the  de- 
fendants at  any  time  before  acceptance,  and, 
as  there  was  no  acceptance  of  it  by  the  cwn- 
pany  before  It  was  revoked,  (t  follows  tliat 
there  was  no  contract  either  of  manufacture 
or  of  sale.  It  does  appear,  hovfever,  that 
the  company.  In  a  letter  to  Harvey,  dated 
April  11th,  acknowledged  the  receipt  of  the 
order,  but  this  fact  was  never  communicated 
to  defendants  uutU  the  20th  of  April,  two 
days  after  the  order  was  coimtermanded, 
and  only  then  In  the  most  casual  manner, 
by  the  accidental  meeting  of  Harvey  and 
Duffey  on  the  street  Nor  did  this,  or  any 
other  letter  emanating  from  the  company 
prior  to  the  revocation  of  the  order,  amtaln 
the  slightest  Intimtitlon  that  It  would  be 
necessary  to  manufacture  the  goods;  but 
the  company's  letter  to  Harvey  of  the  11th 
contains  language  that  might  be  easily  con- 
strued to  the  contrary.  It  is  as  follows: 
"Yours  of  the  5th,  eontalning  an  order  from 
Duffey  Bros.,  duly  received.  •  •  •  goon 
as  specifications  are  received  to  make  up 
the  balance  of  tlie  car  load,  we  wtU  for- 
ward the  same  to  Messrs.  Hawley  Bros. 
Hardware  Co.,  of  your  city.  •  • 
This  language  was  used  in  reply  to  that  part 
of  Harvey's  letter  Inclosing  the  order  which 
read  as  follows:  "I  will  send  you  Monday 
a  list  to  make  up  car  load."  These  views 
apply  with  equal  fwce  to  the  other  excep- 
tions to  the  findings,  except  the  one  relat- 
ing to  the  resale  of  the  goods,  and  that  find- 
ing is  unnecessary  to  be  considered,  for  the 
reas<m  that  it  has  no  material  l>earing  upon 
the  question  upon  wlii<^  this  decision  rests, 
and  that  Is  that  no  contract  either  of  man- 
ufacture or  sale  was  ever  entered  into  be- 
tween the  parties.  Let  the  judgment  and 
order  be  affirmed. 

We  concur:  SfcFARLAND.  J.;  DB  HA- 
VEN, J. 


<99  C»l.  172) 
STBBN  T.  HENDY  et  al.    (No.  15,313.) 
(Supreme  0>urt  of  California.    Aug.  8,  1893.) 

SOBSTITDTtON  OF  AtTORNBT  OT  RbCOHD  —  RiQBTB 
OF  ASSIONEB  OF  PaKTT. 

1.  The  party  of  record  can  chan^  Us  at- 
torney of  record,  though  the  motion  for  per- 
mission to  substitute  is  resisted  by  a  person 
claiming  to  be  the  assignee  of  the  mt^ests  of 
such  party,  wh^  there  is  a  controversy  as  to 
such  assignmeut 

2.  In  such  case  the  attorney  for  the  al- 
leged assignee  will  be  permitted  to  malce  an  ar- 
guiUL-nt  on  the  merits,  and  notice  of  all  motions 
affecting  the  final  disposltiM  of  the  case  must 
be  served  on  him. 

Tn  bank. 


Digitized  by  Google 


900 


PACIFIC  KEPOBTER,  Vol.  33. 


(Csl. 


Action  by  Steen  against  Hendy  and  others, 
In  wblcb  plaintiff  moved  for  permission  to 
substitute  an  attorney  In  place  of  his  attor- 
ney of  record.  A  person  claiming  to  be  the 
assignee  of  plaintiff's  Interest  in  the  con- 
troversy resisted  the  motion,  and  asked  per- 
mission to  substitute  his  attorney.  Motion 
granted,  and  the  attorney  of  the  alleged 
assignee  permitted  to  file  brief. 

R  Thompson  and  Wm.  H.  Jordan,  fw  liie 

motion. 

BEATTT,  O.  J.  In  this  case  the  plaintiff 
and  appellant,  Steen,  moves  to  substitute 
an  attorney  In  place  ot  the  attorney  by 
whom  be  has  hltlierto  appeared.  The  mo- 
tion is  resisted  by  a  party  claiming  to  be  an 
assignee  of  Steen's  Interest  in  the  matter 
in  controversy,  who  desires  the  substitution 
of  a  different  attorney.  Affidavits  and  coun- 
ter affidavits  have  been  filed  and  read  pre- 
senting a  variety  of  questions  as  to  the  na- 
ture, purposes,  and  effect  of  the  alleged  as- 
signment We  cannot  upon  a  motion  of  this 
character  undertake  to  Investigate  and  de- 
cide the  questions  so  raised.  The  party  ap- 
pearing by  the  record  to  be  the  plaintiff 
and  appellant  In  the  action  must  be  allowed 
the  privilege  of  changing  his  attorney  of 
reeoM;  but  the  fact  being  brought  to  our 
attention  that  another  party  claims  an  inter- 
est In  the  controversy  as  assignee  of  the 
appellant,  we  think  he  should  be  allowed 
the  privilege  of  presenting  his  argument 
on  the  merits  of  the  case,  and  that  be  should 
have  notice  of  any  motion  affecting  the  final 
disposition  of  the  cause.  It  Is  therefore 
ordered  that  William  H.  Jordan,  Esq.,  be 
substituted  as  attorney  for  the  appellant, 
Steen,  and  that  R.  Thompson,  Esq.,  be  al- 
lowed to  file  a  brief  or  briefs  In  behalf  of 
appellant,  and  that  notice  of  all  motions  af- 
fecting the  final  disposition  of  the  cause  be 
aerred  on  aald  Thompson. 

We  conoor:  DB  HAVEN,  J.;  FITZ- 
GEBALDt  J.;  OABOUTTE,  X 


PEOPLE  T.  llGNTTI/rT,  (two  caaea.  Nob. 

20,945.  20,896.) 
(Bapreme  Court  of  California.    Aug.  10,  1893.) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  Son  Frandacx). 

John  McNulty  was  convicted  of  murder  In 
the  first  degree,  and  sentenced  to  death,  and 
appeals  from  an  order  fixing  the  time  and 
place  of  execution.  Affirmed. 

For  former  reports,  see  26  Pac.  Bep.  687; 
28  Pac.  Rep.  810;  28  Fao.  Rep.  61;  and  80 
Pac.  Rep.  963.  See,  also,  McNuIty  v.  People, 
13  Sup.  Ct  Rep.  959. 

Carroll  Cook,  for  appellant  At^.  Gen. 
Hart  and  Wm,  S.  Bamea,  tor  the  People. 


PER  CT7RIAM.  The  orders  herein  ap 
pealed  from  are  affirmed.  They  raise  no 
questions  necessary  to  be  noticed  which  have 
not  ahready  been  passi-d  upon  on  former  ap- 
peals taken  by  the  appellant 


PEOPLE  T,  McNULTT.    (No.  20,659.) 

(Supreme  Court  of  California.    Aag.  10,  1893.) 

In  bank.  Appeal  from  superior  court,  city 
and  coimty  of  San  Francisco. 

John  McNulty  was  convicted  of  murder  In 
the  first  degree,  and  sentenced  to  death.  He 
appealed,  and  the  judgment  was  affirmed. 
26  Pac  Bep.  697;  28  Pac.  Bep.  816;  20  Pac 
Rep.  01.  Thereupon  a  writ  of  error  was  al- 
lowed by  one  of  the  justices  of  the  supreme 
oourt  of  the  United  States  to  the  supreme 
court  of  California,  whicii  was  dismissed. 
13  Sup.  Ct  Rep.  959. 

Carroll  Cook,  for  appellant  Atty.  Gen. 
Hart  and  Wm.  S.  Barnes,  for  the  People. 

PER  CURIAM.  In  this  cause,  a  writ  of 
error  having  been  heretofore  Issued  out  of 
the  supreme  court  of  the  United  States,  and 
all  proceedings  under  the  judgment  in  said 
cause  stayed  by  that  court  until  the  dispo* 
sltion  of  sold  writ  of  error,  and  it  appearing 
from  the  oertificate  of  the  clerk  of  that  court 
that  the  writ  of  error  hod  been  dismissed 
for  want  of  Jurisdiction,  It  is  now,  upon  the 
motion  of  the  attorney  gMieral,  ordered  that 
the  cause  be  remanded  to  the  superior  court 
and  that  court  Is  Erected  to  make  such  or- 
der  as  may  be  necessary  to  carry  its  judg- 
ment into  efleot 


PEOPLE  T.  VINCENT,    (No.  20.852.) 
(Sapreme  Court  of  California.  Aug.  10*  18S8.> 
In  bank. 

F.  O.  Vincent  waa  convicted  of  murder  In 
the  flrat  degree.  On  appeal  by  defendaiU; 
the  judgment  of  conviction  was  affirmed. 
30  Pac  Rep.  581.  Afterwards  a  writ  of  er- 
ror waa  allowed  by  one  of  the  justices  of  the 
supreme  court  of  the  United  States  to  the 
supreme  court  of  California,  which  was  dis- 
missed.   13  Sup.  Ct  Rep.  960. 

PER  CURIAM.  In  this  cause,  a  writ  of  er- 
ror having  been  heretofore  Issued  out  of  the 
supreme  court  of  the  United  States,  and  all 
proceedings  under  the  Judgment  In  said  cause 
stayed  by  that  court  until  the  disposition  of 
said  writ  of  error,  and  It  appearing  from  the 
certificate  of  the  clerk  of  that  court  that  the 
writ  of  error  had  been  dismissed  for  want  of 
JnrisdlutiMi,  it  is  now,  upon  the  motion  of  the 
attorney  general,  ordei-ed  that  the  cause  be 
remanded  to  the  superior  court  and  that 
court  Is  directed  to  make  such  order  as  may 

I be  necessary  to  carry  its  Judgment  Into  ef- 
fect 
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PEOPLB  T.  OOBDON.  (No.  20.96a) 

(Snpreme  Court  of  Oalifoniia.  Au«.  11,  1893.) 

Cbimixai.  Lav— Fohmer  Acqcittal— What  Con- 
stitutes —  CosTicTioK  OF  Lower  OiTEysB  — 
New  Trial  at  Ukfendant's  Imstasce— Effect 

— COSSTITCTIOMAL  LaW— EVIDENCE. 

1.  Where,  on  a  trial  for  an  aatiaiilc  with  in- 
tent to  commit  murder,  defendant  is  convicted  | 
of  au  assault  with  a  deadly  weapou,  such  cod-  { 
Tictiou  is  an  acquittal  of  the  higher  offeuHe. 

2.  The  fact  that  the  judgment  of  convlc- 
tlon  of  the  lower  ofFense  was  set  aside,  and  a 
new  trial  granted,  at  the  inatauce  of  defendant, 
does  not  entitle  the  state  to  place  him  on  trial 
the  second  time  for  the  higher  offense. 

3.  Fen.  Code,  §  1180,  provides  that,  oa 
grant  of  a  new  trial,  all  testimony  must  be  pro- 
duced anew,  and  the  former  verdict  cannot  be 
used  or  referred  to  either  in  evidence  or  in  ar- 
gument, or  be  pleaded  in  bar  of  any  conviction 
which  might  have  been  had  under  the  indict- 
ment. Belli  that,  if  such  statute  authorizes  the 
plncing  such  defendaut  on  trial  for  the  hie;ber 
offense  after  a  conviction  of  the  lower  offense 
has  been  set  aside  at  his  instance,  the  stiUute 
is  in  conflict  with  Const,  art.  1,  S  13,  which  pro- 
vides that  "no  person  shall  be  twice  pnt  in  jeop- 
ardy for  the  same  offense." 

4.  Under  Pen.  Code,  8  688,  providing  that 
in  a  criminal  action  defendaat  is  entitled  "to 
be  confronted  with  the  witnesses  against  him 
1q  the  presence  of  the  court,"  except  in  speci- 
fied instances,  the  transcribed  testimony  of  a 
witness  taken  by  the  shorthand  reporter  on  a 
previous  trial  of  a  criminal  action,  not  within 
the  exceptions  of  such  statute,  is  not  admis- 
sible in  evidence  on  the  second  trial  because 
such  wirnesB  is  absent  from  the  state. 

5.  Where  evidence  is  absolutely  incompe- 
tent, a  general  objection  to  its  admissEou  is  suf- 
ficient. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
county;  W.  G.  Lorigan,  Judge. 

H.  L.  Gordon  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  appeals.  Re- 
versed. 

Mor^use  &  Tnttle,  fm  ^pellant   Y.  A. 
Scsh^er.  for  respondent 

BELCHER,  C.  The  defendant  was 
charged  with  the  crime  of  assault  with  In- 
tent to  commit  mnrder,  and  pleaded  not 
guilty  to  the  <^rge.  He  was  tried,  and 
fotmd  guilty  of  an  assault  with  a  deadly 
weapon.  On  appeal  to  this  court;  the  Judg- 
ment entered  a«alnst  him  was  reversed, 
and  the  cause  remanded  for  a  new  trial. 
Peiq>le  v.  Ootdon,  88  Cal.  422,  20  Fac  Rep. 
602.  Whm  the  case  was  again  called  In  the 
trial  court,  the  defendant  entered  two  addi- 
tional pleas,— ime  that  be  had  already  been 
acquitted  chF  the  offense  of  assault  yrlfh  In-  , 
tent  to  commit  murder  by  the  verdict  and  I 
Judgment  rendered  on  the  farmer  trial;  and 
the  other  lliat  he  had  been  once  placed  In 
Jeopardy  for  the  oftcnse  charged.  At  the 
trial  wUdi  followed,  the  defmdant,  to  sus- 
tain his  plea  of  former  acquittal  and  once  In 
Jeopardy,  offered  and  read  In  evidence  tbe 
whole  record  and  proceedings  on  the  former 
triaL  At  the  conclusion  ot  the  trial,  the  conrt, 
of  its  own  moUon.  gave  to  tiie  jury,  among 
others,  tlie  following  iostmoUon:  "The  de- 


fendant in  this  case  has  interposed  the  plea 
of  'not  guilty,*  and  has  also  interposed  two 
other  pleas,— the  plea  of  'once  In  Jeopardy,* 
and  the  plea  of  former  acquittal.'  In  that 
regard  It  is  Indsted  by  the  defradant  that, 
having  been  heretofore  tried  upon'  Informa- 
tion in  this  case,  and  convicted  by  a  Jury 
of  an  assault  with  a  deadly  weapon  with 
Intent  to  Inflict  great  bodily  Injury  upon 
the  prosecuting  witness,  he  had  been  acquit- 
ted of  the  higher  offense,  an  assault  with 
intent  to  commit  murder,  and  it  is  further 
insisted  that  he  bad  been  once  in  Jeopardy. 
Upon  these  two  pleas,  gentlemen,  the  court 
Instructs  you  that  you  shall  find  for  the 
people,  that  Is,  you  shall  return  your  ver- 
dict upon  the  plea  of  once  In  Jeopardy 
against  the  defendant,  that  Is,  that  he  has 
not  been  In  Jeopardy;  and,  as  to  the  plea  of 
former  acquittal  of  the  higher  offense  charged 
in  the  information,  yon  shall  also  return 
your  verdict  In  favor  of  the  people,  and 
against  the  defendant."  The  Jury  found  as 
directed  on  the  two  pleas  referred  to  in  the 
instruction,  and  also  found  the  defendant 
"guilty  of  au  assault  with  a  deadly  weapon, 
with  Intent  to  Inflict  upon  the  person  of  O. 
H.  Potter,  the  prosecutor,  groat  bodily  in- 
Jury  as  charged  in  the  information."  Up- 
on this  verdict.  Judgment  was  entered  as 
on  the  former  trial  that  the  defondnnt  be 
fined  in  the  sum  of  ¥2.500,  and,  in  default 
of  the  payment  thereof,  that  he  be  Im- 
prisoned In  the  coimty  Jail  of  Santa  Clara 
county  at  the  rate  of  one  day  for  eadi  four 
dollars  of  said  fine,  and  not  to  exceed  In  the 
aggregate  020  days.  The  defendant  appeals 
from  the  Judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

The  appelant  contends  that  the  court 
erred  In  Instructiog  the  Jury  to  find  against 
him  on  his  pleas  of  former  acquittal  and 
once  in  jeopardy,  and  this  contention.  w_e 
think,  must  be  sustained.  Section  1159  of 
the  Penal  Code  provides:  "The  Jury  may 
find  the  defendant  guilty  of  nny  offense,  the 
commission  of  which  is  necessarily  Included 
in  that  with  which  he  Is  charged,  or  of 
an  attempt  to  commit  the  offense.*'  It  is 
settled  law  In  this  state  that  the  offense  of 
assault  with  a  deadly  weap<m  Is  necessarily 
Included  In  that  of  assault  with  Intent  to 
oommft  mard»,  and  that  under  an  Indict* 
ment  or  infOrmatltm  charging  the  greater 
offense  to  have  been  committed  with  a  deadly 
weapon,  the  defendant  may  be  found  guilty 
of  the  lesser.  People  v.  English,  30  CaL 
215;  Ex  parte  Donahue,  65  OaL  474,  4  Pac 
Bep.  440;  People  v.  Pape,  66  Gal.  366,  5 
Pac  Bep.  621;  People  t.  Baitley,  75  Oal. 
407,  17  Fac  Bep.  436.  It  Is  also  settled 
law  that  whm  one  Is  ctaarged  with  on  <a- 
fense  which  inolndes  another  offense  of  lower 
grade,  and  Is  rcgolariy  tried  and  found  guilty 
only  of  the  lesser  offense,  the  verdict  operates 
as  an  acquittal  of  the  offmse  (durged,  and 
he  cannot  be  again  tried, for  that  offrase. 
In  People  r.  Gllmore,  4  OoL  370,  the  de- 
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fendant  Was  diarged  wlUi  mnrder.  and  found 
KuUty  of  manalausliter.  On  his  motion,  a 
new  trial  was  granted,  and  on  the  second  air^ 
ralgnment  he  pleaded  a  fonaer  acquittaL 
The  court,  by  Murray,  C.  J.,  said:  "A  con- 
TiotiiMi  for  manslaughter  Is  an  acgoittal  of 
the  cbar^  of  murder,  and  the  verdict, 
thoui^  gmeral  In  Its  terms,  must  by  legal 
operation  amount  to  an  actiulttal  of  every 
higher  offense  charged  in  the  Indictment 
than  the  particular  om  at  which  the  pris- 
oner Is  found  guilty."  And  the  court  quoted 
with  approval  the  foUowing  language  used 
by  the  nipreme  court  of  Mississippi:  "The 
Jury  in  avxh  a  case  in  oont«nplatlon  of  law 
r«ider  two  Terdlcts;  one  acquitting 
him  of  the  higher  crime,  Ae  other  convict- 
ing him  of  the  Inferior.  They  must  first 
determine  his  guilt  or  Innocence  upon  the 
cbaige  made  1^  the  indictment,  before  pro- 
ceeding to  inquire  whether  he  is  guOty  of 
an  Inferior  crime.  The  verdict  of  man- 
slaughter  Is  as  much  an  acquittal  of  the 
chai^  of  murder  as  a  verdict  pronouncing 
his  entire  innocence  would  be,  for  the  effect 
of  both  Is  to  exempt  him  from  the  penalty 
of  the  law  for  such  crime."  Ilurt  v.  State,  25 
Miss.  37a  In  People  v.  Ai^r,  35  Oal.  S80, 
the  defendant  was  indicted  for  an  assault 
with  a  deadly  weapon,  and  convicted  of  a 
simple  assaidt  only.  Itie  court,  by  Sawyer, 
O.  J.,  after  referring  to  prior  cases,  said: 
"Upon  the  principle  of  these  cases,  the  de- 
fendant Is  acquitted  of  the  higher  offense 
charged,  and  cannot  be  again  tried  for  it, 
so  that  the  case  as  to  that  offense  Is  wholly 
ended.  He  was  only  convicted  of  the  lower 
offense  embraced  in  the  Indictment,  and. 
If  the  Judgment  were  reversed,  be  could  only 
be  tried  for  that  offense."  And  In  this  case 
the  court,  on  the  former  appeal,  by  Garoutte, 
J.,  said:  "But,  having  been  found  guilty  of 
the  crime  of  'assault  with  a  deadly  weapon' 
only,  he  is  acquitted  of  the  higher  offc^ise." 
There  have  also  been  numerous  decisions 
to  the  same  effect  in  other  states,  but  we 
deem  It  unnecessary  to  cite  th^. 

It  is  contended,  however,  for  respondent, 
tliat  the  Instruction  complained  of  was  prop- 
er, tor  the  reasQQ  that  the  former  judgment 
was  set  aside,  and  a  new  trial  granted,  at 
the  Instance  of  appellant,  and  hence  that 
he  cannot  claim  protecti(Hi  under  a  law  ap- 
plicable to  cases  of  "former  acquittal"  and 
"onoe  In  Jet^Kirdy;"  and  In  support  of  this 
contention  counsel  dte  Fettle  v.  Keefer,  65 
Cal.  232,  3  Pac  Rep.  818,  and  section  1180 
of  the  Penal  Code.  The  constitution,  In  sec- 
tion 13  of  article  1,  declares  that  "no  person 
shall  be  twice  put  In  Jeopardy  for  the  same 
offense;"  and  section  687  of  the  Penal  Code 
provides  that  "no  i>erson  can  be  subjected  to 
a  second  proseoutlcHi  for  a  public  offense  for 
which  he  has  once  been  prosecuted  and  con- 
victed or  acquitted."  Section  1023  of  the 
same  Code  also  provides  that  "when  the  de- 
fendant is  •  *  *  acquitted,  or  has  been 
oz.ce  placed  la  Jeopardy  upon  an  iudlctmtmt 


or  Infonnatlisi,  the  *  *  *  acquittal  or  Jeop- 
ardy is  a  bar  •  •  *  for  an  offense  neces- 
siirlly  included  therein,  of  which  he  raiebt 
have  been  convicted  under  that  Indictment 
or  Infomuition."  Under  these  provisions.  It 
must  be  held  that,  when  a  pi'rson  is  once 
pl.'iced  upon  his  trial  before  a  competent 
court  and  Jury  upon  a  vnHd  indictment  or  in- 
formation, the  "jeopardy"  attadies.  to  which 
he  cannot  be  osnin  subjected,  unless  the  jury 
be  disduused  from  roiderlng  a  verdict  by  a 
lefcal  necessity,  or  by  bis  consent,  or,  in  case 
a  verdict  is  raidered,  unless  It  be  set  aside 
at.hls  Instance.  People  v.  Webb,  38  CaL  407; 
People  T.  Horn,  70  Cal.  17. 11  Pac.  Rep.  470. 
The  question,  then,  ia,  did  the  fact  that  the 
veidiot  finding  the  defendant  guilty  of  the 
minor  offense  was  set  aside  at  his  Instance 
subject  him  to  be  tried  again  for  the  majrar 
offense  of  which  he  had  .been  acquitted? 
There  can.  In  our  opinion,  be  but  one  answer 
to  this  question,  and  that  must  be  In  tiie 
negative.  In  the  case  of  People  v.  Keefer, 
supra,  the  defendant  was  Indicted  for  the 
crime  of  murder,  and  ctrnvlcted  of  murder  of 
the  second  degree.  On  his  motion,  a  new 
trial  was  granted.  At  the  second  trial,  his 
counsel  requested  the  court  to  instruct  the 
Jury  that  "defendant  having  been  previously 
tried  on  this  Indictment,  and  found  guilty  of 
murder  in  the  second  degree,  be  cannot  now 
be  convicted  of  murder  In  the  first  degree." 
The  instruction  was  refused,  and,  on  appeal, 
the  refusal  was  held  to  be  proper.  This  was 
based  upon  the  fact  that  there  Is  but  one 
crime  of  murder,  which  is  the  imlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought The  court  said:  "The  Indictment 
charges  the  crime  of  murder,  and  the  d^end- 
!mi  was  not  acquitted  of  murder  by  the  first 
verdict  In  dividing  the  crime  of  murder 
into  two  degrees,  the  leglslatture  recognized 
the  fact  that  some  murders,  comprehended 
within  the  same  gonenU  definition,  are  of  a 
less  cruel  and  aggravated  <diaracter  than 
others,  and  deserving  of  less  punlshmoit 
It  did  not  attempt  to  define  the  crime  of  mur- 
der anew,  but  only  to  draw  certain  lines  ot 
distinction  by  reference  to  which  the  jury 
might  determine  in  a  particular  case  whether 
the  crime  deserved  the  extreme  poialty  of 
the  law  or  a  less  severe  punishment"  It 
was  aoooTdlngly  held  that  the  defendant  had 
subjected  himself  to  a  retrial  on  the  charge 
of  murder,  and  that  on  such  retrial  he  might 
be  found  guilty  of  murder  in  the  first  degree, 
If  the  evidence  would  warrant  such  a  vet- 
dict  That  case  is  not  in  point  here,  for  the 
reason  that  an  assault  with  Intent  to  commit 
murder  and  an  assault  with  a  deadly  weapon 
are  not  the  same  offense,  bat  are  different  of- 
fenses. Pen.  Code,  jig  217,  246.  Section  UflO 
of  the  Pmal  Code  Is  as  follows:  "The  grant- 
ing of  a  new  trial  plaoos  the  parties  In  the 
same  position  as  If  no  trial  had  been  hod. 
All  the  teetimtmy  must  be  produced  anew, 
and  the  former  verdict  cannot  be  nsed  or 
referred  to  either  in  evidence  or  in  argu- 
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ment  or  be  pleaded  In  bar  of  any  conTictton 
Vhlch  might  have  been  had  under  the  lndlct< 
menL"  Tbere  can  be  no  doubt  that  the 
granting  of  a  new  trial,  upon  the  appllcntton 
ot  the  accused,  for  an  offense  of  which  he 
has  beea  conTlGted,  places  htm  In  the  some 
portion  as  If  no  trial  had  hem  bad;  but  If 
It  WEUB  meant  by  the  sectiiHi  quoted  to  go 
further,  and  provide  that  when  the  Indict- 
ment charges  two  or  more  offraises,  and  on 
the  firat  trial  the  accused  Is  acqnitted  of  one 
of  the  ojCf^ses  chained,  and  oonTicted  of  an- 
other, the  granting  of  a  new  trial  of  the  of- 
fense of  whi<^  he  was  oonvlcted  places  him  in 
Uie  same  position  as  to  the  offense  of  which 
he  was  acquitted  as  if  no  trial  had  been  had, 
and  thus  Erabjects  him  to  be  tried  again  for 
the  last-named  offense,  then  ftxe  section  is 
clearly  in  conflict  with  the  provision  of  the 
oonstitutlon  above  quoted,  and  for  that  rea- 
aoa  Is  void.  See  People  t.  GUmore,  4  Cal. 
876;  Oooley,  Cknut  Um.  (6th  Ed.)  p.  401,  and 
cases  cited. 

But,  conceding  that  the  Instmctlon  com- 
plained of  was  errooeons,  still  It  Is  claimed 
for  respondent  that  the  appellant  was  not 
and  oonld  not  bare  been  harmed  by  it,  since 
he  was  found  gidlty  only  of  an  assault  with 
a  deadly  weapon.  On  the  other  hand,  It  is 
claimed  for  appellant  that  he  was  wrongly 
subjected  by  the  court  to  a  trial  for  assault 
to  oomm[t  murder,  and  that  the  instructions 
tended  to  prejudice  him  materially  before 
the  Jury.  As  the  Judgment  must  be  reversed 
upon  another  ground,  it  la  not  necessary  to 
decide  this  point 

At  the  first  trial,  0.  H.  Potter,  the  prose- 
ootor,  was  examined  as  a  witness  toe  the 
people,  and  his  testimony  was  taken  down 
by  the  shorthand  reporter,  and  thereafter 
correctly  transcribed  by  him.  At  the  second 
trial,  proof  was  Introduced  by  the  prosocu- 
ticm,  showing  that  the  witness,  after  due 
diligence,  couW  not  be  found  within  this 
state.  Thereupon  the  district  attorney  of- 
fered In  evidence  the  testimony  of  the  witness 
C  H.  Potter  given  at  the  former  trial  of  this 
cause  in  the  sunerior  court  of  the  state  of 
California,  in  and  for  the  county  of  Santa 
Clara,  as  extended  by  the  then  and  present 
shorthand  r^wrter,  and  Mie  testimony  was 
admitted  by  the  court,  and  resid  to  the  Jury 
over  the  objection  and  exception  of  defend- 
ant Again,  at  the  conclusion  of  the  defend- 
ant's evidence,  the  district  attorney  offered 
and  was  permitted  to  read  to  the  jury,  over 
a  nice  objection  and  exception  by  defendant, 
13ie  testimony  of  the  same  witness  given  in 
rebuttal  on  the  former  trial"  Section  686 
of  the  Penal  Code  provides  that  In  a  crim- 
inal action  the  defendant  is  entitled  "to  be 
confronted  with  the  witnesjses  against  him  In 
the  presence  of  the  court,"  except  In  certain 
specllled  Instances,  of  which  this  Is  not  one. 
We  Iiave  no  statute  authorizing  testimcmy, 
taken  as  that  objected  to  was,  to  lie  read  on 
a  second  trial;  and  In  People  v.  Chung  Ah 
Ohae,  57  CaL  S67,  and  the  late  case  of  Peo- 


ple T.  Gardner,  (CaL)  S2-Fao.  Sep.  880,  such 
testimony  was  h^  to  be  inadmlsslMe.  See, 
also,  People  v.  Qurise,  6&  CaL  843,  where  tho 
ruling  in  the  former  case  was  approved  and 
ftrflowed.  Following  these  cases,  It  must  bo 
held  that  the  testimony  was  Inadmissible. 
But,  If  this  be  80^  It  is  claimed  that  no  Buffl- 
ti.ent  objection  to  Its  admission  was  made, 
and,  th(»%fore,  that  the  court  did  not  err  in  Its 
rulings.  The  objections,  among  others,  wei-o 
ttat  the  testimony  was  "incompetent.  Irrele- 
vant, and  Inadmissible."  T%e  general  rule, 
undoubtedly,  is  that,  to  witltle  an  objection  to 
notice.  Its  point  must  be  particularly  stated, 
(KUer  V.  Klmbal,  10  Cal  2^8;  Crockar  v. 
Carpenter,  [Cal.J  33  Pac.  Rep.  271;)  but, 
when  the  evidence  objected  to  is  absolutely 
Incompetent,  a  general  objection  Is  available. 
(XlghtluKale  v.  Scannell,  18  Cal.  315.)  Here 
the  testimony  objected  to  was  absolutely  In- 
competent, and  the  objections  taken  were 
therefore  Bofllclent  Other  grounds  for  a 
reversal  are  urged,  but  they  do  not  require 
special  notice.  We  advise  th&t  the  Judgment 
and  ordOT  api>eeled  from  be  rerened,  and  tbe 
cause  remanded  for  a  new  trial 

We  oonenr:  YANOLIGF,  C;  HAXNBB,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  ttie 
cause  Is  rrananded  for  a  new  trial 


(W  Cal.  231) 

DAMON  T.  WAIiDTEUFBIi.   (No.  15,159.) 
(Supreme  Court  of  California.  Aug.  12,  1883.) 
Cau  or  Flbdob— Findings  or  Codbt— Sonra- 

•  CIBNCT. 

lo  an  action  on  a  note^  defendant,  as  a 
conntcrclaim,  alleRed  the  delivery  to  plaintiff 
of  a  piano  as  collateral  Beciirity;  that  plaintiff 
failed  to  use  ordiaary  care  in  storine  and  keep- 
ing it,  and  that  he  permitted  it  to  be  nsed  al- 
most  continually,  wnoreby  it  was  injured  and 
depreciated.  Held,  that  the  tiodinft  of  the  court 
that,  wliile  the  piano  was  in  nledfje.  plaintiff, 
with  defendant's  consent,  stored  it  with  certain 
persons,  who,  as  comiiensatioii  for  storage, 
u^ed  it  to  a  limited  extent,  with  defendant's 
knowledge  and  consent,  was  a  sufficient  find- 
iuK  on  the  Issue,  and  nt^tiveil  any  want  of 
care  or  liability  on  the  part  of  plaintiff. 

CommlssionerB'  decision.  Department  2. 
Appeal  from  superi(«  court,  tiij  and  county 
of  San  Prandsco. 

Action  by  James  E.  Damon  against  A. 
Waldteufel.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Smith  &  Murasky,  for  appellant  M.  G. 
Cobb  and  Edgar  M.  Wilson,  for  respcmdait. 

"VANCLIEP,  C,  Action  on  three  promis- 
sory notes  made  by  defendant  to  plaintiff,  up- 
on which  judgment  was  rendered  in  favor  of 
plaintiff  for  an  unpaid  balance  of  $868.43. 
The  defendant  brings  Ibis  appeal  from  the 
Judgment,  and  aslcs  a  reversal  thereof  on  the 
alleged  ground  that  Hie  court  failed  to  find 
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upon  one  of  the  material  Issues  of  tact  It 
appears  by  the  pleadings  that,  to  secure 
piiyment  of  one  of  the  notes,  the  dofcnilant 
pltKlKfd  to  plaintiff  a  new  concert  grand 
piano;  that  pliiintiff  had  sold  the  piauo  ac- 
cording to  the  terms  of  the  a^eeracnt  by 
which  it  was  pledgeil,  and  applied  the  pro- 
ceeds of  the  sale  (?2o0)  as  a  payment  upon 
the  note.  In  his  answer,  defendant  alleged 
that  plaintiff  did  not  exercise  ordinary  care 
In  storing  and  keeping  the  piano  during  the 
time  it  was  In  his  poesessiou;  that  he  peimlt- 
ted  it  to  be  used  almost  constantly  by  per- 
sons skilled  and  nnskilled  in  the  use  of  pianos, 
whereby  the  piano  was  injured  and  much 
depreciated  In  value,  to  the  damage  of  the 
plaintiff  In  the  sum  of  $770.  The  demand 
for  this  damage  Is  pleaded  as  a  counterclaim 
to  plaintiff's  demand  upon  the  note.  It  Is 
the  issue  tendered  by  the  counterclaim  up- 
on which  appellant  contends  there  was  no 
finding.  The  court  found  that  during  the 
time  the  piano  was  In  pledge,  the  plaintiff, 
with  defendant's  consent  stored  It  with  cer- 
tain friends,  who,  as  compensation  for  the 
storage,  used  the  same  to  a  limited  extent 
with  the  knowledge  and  consent  of  the  de- 
fendant This  finding  negatives  any  want  of 
care  on  the  part  of  the  plaintiff  in  the  storagre 
and  use  of  Uie  piano,  of  which  the  defendant 
has  a  right  to  complain;  and  tlius  fully  an- 
swers the  substance  of  the  Issue.  The  de- 
fondant  having  consented  that  the  piano 
should  be  stored  with  friends  who  might  use 
it  as  componsatton  for  the  stonige,  has  no 
right  to  complain  of  negligence  on  the  part  of 
the  plaintiff  in  thus  storing  it  and  permitting 
It  to  be  used,  thovigh  It  may  have  been  in- 
jurod  by  negligent  use.  "lie  who  consents 
to  an  act  is  not  wronged  by  It"  Clvll.Code, 
i  3515.  Whetlier  pliUutlff  and  defendant,  or 
either,  coiUd  recover  damage  from  those 
with  whom  the  piano  was  stored,  for  excess- 
ive or  nogllgpnt  use  thereof,  are  questions 
not  Involved  In  this  case.  I  think  the  Judg- 
ment should  be  affirmed. 

We  concur:  HAYNES,  a;  BEIX^BR,  C. 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foreg<4ug  opinion  the  Judgment  Is  af- 
firmed. 

(99  Cal.  236) 

BEDEL  T.  KOWALSKY.   (No.  14,417.) 
(Supreme  Court  of  California.  Aug.  12.  1S93.) 
AOTiox  FOB  Goods  Sold  — Plkauino— Appeai.— 

EvinENCE. 

1.  It  is  no  trround  of  demurrer  to  a  com- 
plaint, in  an  action  for  wheat  sold  and  deliv- 
er^\,  nlleRini;  sale  by  sample  of  a  certain 
amount  of  wheat  to  be  delivered  in  a  certain 
time,  that  it  avers  a  delivery  of  a  frreuter 
Amount,  and  that  part  of  it  was  not  delivered 
within  tlie  time  specified,  where  it  is  further 
nvcrrcd  that  defendant's  aj^ent,  thronsb  whom 
It  was  delivered  to  defendant,  accepted  it  for 
bim  and  pursuant  to  his  onlera. 

2.  A  judcuient  for  plaintiff  for  damases 
im  failure  to  accept  and  pay  fur  wheat  canuot 


be  sustained  where  It  appears  that  It  ts  based 
on  a  verdict  estimatinic  the  damages  on  a 
greater  amount  of  wheat  than  the  evidence 
shows  defendant  had  agreed  or  authorized  any 
one  to  accept  . 

Commissioners*  decision.  Department  2. 
Appeal  from  saperior  coiurt.  city  and  county 
of  Ban  li^noIsGo;  John  Hunt,  Judge. 

AoUoa  by  J.  C.  .Bedel  agahist  E.  H. 
Kowolsky.  Judgment  for  plaintllF.  Defend- 
ant appeals.  Reversed. 

Henry  I.  Kowalsky,  for  appellant    D.  H. 

Whittemore.  for  respond^t 

SEARLS,  C.  TUs  action  wns  brought  to 
recover  a  balance  on  account  of  wheat 
sold  and  delivered  to  defendant  Phiintlff 
had  Judgment  and  defmdant  prosecutes  this 
appeal  from  stich  Judgment  and  from  an  or- 
der denjing  a  new  trlaL  The  demurrer 
to  the  complaint  was  properly  overruled. 
The  objections  are  twofold:  (1)  That  it 
sho^yed  a 'sale  of  two  lots  of  wheat  accord- 
ing to  sample,  and  at  the  same  time  averred 
a  delivery  of  a  greater  quantity  than  called 
for  by  the  contract;  (2)  that  the  contract 
was  to  deliver  within  10  days,  and  the  aver^ 
ment  is  that  a  portion  of  the  wheat  was  not 
delivered  within  the  specified  time.  The  an- 
swer to  these  objections  Is  that  the  complaint 
averred  the  delivery  of  a  larger  quantity 
to  defendant  through  his  agent  who  accept- 
ed It  for  him  and  [mrstiant  to  his  orders. 
It  was  the  privilege  of  the  defendant  to 
rtK-eive  a  larger  quantity  thnn  that  called 
for  by  his  contract  If  he  saw  fit  and  to  re- 
ceive it  at  a  later  period  thim  that  named  In 
the  agreement,  and,  If  he  did  so,  he  is  liable. 

The  second  point  made  by  appellant  re- 
lates to  a  variance  between  the  ollegntlona 
and  the  proofs.  According  to  the  complaint 
the  plaintiff,  on  the  2d  day  of  August  1887, 
sold  to  defendant  2,000  sacks  of  wheat  to 
be  equal  to  sample  No.  90,  (then  delivered 
to  defendant,)  at  $1.85  per  cental,  and  1,061) 
saclis,  to  be  equal  to  sample  No.  09,  (then 
delivered  to  defendant,)  at  $2  per  cental, 
all  of  said  wheat  to  be  delivered  to  defendant 
In  10  days  at  the  warehouse  of  Starr  &  Co., 
at  South  Viillejo,  Cal..  and  to  be  paid  for 
as  fast  as  delivered;  that,  before  August 
10th,  plaintiff  delivered  2,395  sacks  of  the 
wheat  equal  to  sample  00,  which  was  re- 
ceived by  Starr  &  Co.  for  defen<lant  by  hts 
order;  that  defendant  refused  to  pay  for  the 
whejit  so  delivered,  and  notllied  plaintiff  not 
to  deliver  any  more,  but  that  plaintiff  deliv- 
ered the  remainder  of  the  wheat  to  wit, 
1,000  sacks,  equal  to  sample  09,  to  Starr 
&  Co.,  who  accepted  and  stored  the  same  ao- 
conllDg  to  defendant's  orders;  that  defendant 
has  not  paid  for  the  same,  or  any  p.art  ther^ 
of.  except  $6,000.  The  quantity  in  pounds 
of  each  quality  of  wheat  Is  ^ven,  and  Judg- 
ment demanded  for  the  prices  specified, 
amounting  to  $2,000.78.  Hie  compIalDt  was 
not  verified,  and  the  answer  denied  all  of 
the  material  allegations  therein  contained. 
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The  cause  was  tried  before  a  Jury.  The  ev- 
idence on  the  part  of  the  plalntUE  was  quite 
fioffldent  to  sustain  a  cause  of  action  agnlnst 
defendant  for  a  refusal  to  receive  and  pay 
for  2,000  sacks  of  wheat  equal  to  sample 
00,  and  1,058  sacks  equal  to  sample  69,  pro- 
vided the  latter  was  deUvered  In  time,  or 
the  dellvMry  thereof  waived  by  defendant 
But  the  evidence  shows  that  the  defend- 
ant contended  that  the-  wheat  was  to  be 
delivered  not  In  ten,  but  in  five,  days,  and  at 
the  end  of  the  five  days  he  refused  to  re- 
ceive It,  and  so  notified  the  broker  through 
whom  the  purchase  was  mr.de,  and  the 
wheat,  on  reaching  Vallejo,  was  stored  as 
follows:  The  first  lot,  of  2.39o  sacks,  for 
account  of  the  broker,  W.  H.  Yates,  from 
whom  defendant  had  purchased;  and  the 
last  lot,  of  1,000  sacks,  for  account  of  the 
plalntttf.  That  defendant  never  paid  any- 
thing on  account  of  the  wheat,  and  that 
plointUF  finally*  sold  It,  and  realized  therefor 
the  sum  for  which  he  gave  defendant  credit 
The  warehouse  receipts  were  not  In  evi- 
dence, but  the  reports  to  the  office  of  Starr 
&  Co.,  the  owners,  eiiovf  that  It  was  de- 
posited for  account  of  as  attove  stated. 

Hie  court,  In  passing  upon  the  motion  for 
a  new  trial,  says:  '"Hie  case  was  tried  by 
both  sidea  In  a  manner  so  confusing  that  it 
Is  difficult  to  determine  satisfactorily  some 
of  the  main  points  of  the  plaintllTs  case," 
etc.  I  concur  fully  with  the  court  below,  and 
may  add  that  I  have  seldom  found  a  record 
more  uncertain  and  confusing  than  the 
present,  and  it  is  only  by  repeatedly  groping 
through  It  tliat  I  am  able  to  piece  out  the 
isolated  facts  so  as  to  understand  their  bear- 
ing and  effect  It  seems  that  neither  de- 
fendant nor  his  attorney  was  present  until 
^e  trial  had  progressed  to  some  extent  and 
this  will  probably  account  for  some  of  the 
crudities  presented  In  the  record.  Upon  the 
whole  case,  were  It  not  for  one  circum- 
stance, I  should  feel  inclined  to  say  that 
although  the  action  was  brought  to  recover 
the  purchase  price  of  wheat  sold  and  de> 
Uvered,  and  the  plaintiff  recovered  upon 
a  brea^  of  a  contract  by  defendant  to  te- 
celve  and  pay  for  the  same  wheat  which 
was  never  in  fact  delivered,  yet,  the  case 
having  been  tried  upon  this  basis  without 
objection,  the  verdict  should  stand.  The 
ctrcomstanoe  which  prevents  tbis  conclu- 
don  Is  this:  The  plaintiff  recovered  for 
nearly  500  sacks  of  wheat  not  included  in 
the  contract,  and  which  there  Is  no  evi- 
dence that  d^mdant  evw  authorized  Starr 
&  Ga  to  reetive  for  blm.  As  to  the  wheat 
contracted  for,  It  Is  said  defendant  authorized 
Starr  &  Oa  to  receive  It  for  him.  and,  while 
he  repudiated  the  ccmtract,  he  did  not  coun- 
termand the  ordw  to  receive;  and  the  wheat 
having  been  stored  with  tbat  firm  tor  htm, 
althongb  not  as  to  a  portion  of  It  within 
the  time  specified  In  the  contract,  defend- 
ant waived  the  failure  to  deliver  in  time, 
and  Is  liable.   Fw  preseit  purposes  we 


may  concede  Uds.  The  evidence  Is  that  de- 
fendant called  npon  Starr  &  Oa,  and  directed 
them  to  receive  the  wheat  for  Us  acoonnt, 
and  the  particulafs  of  his  order  are  found 
In  the  Instructions  of  the  firm  to  their  agent 
at  Vallejo,  where  the  wheat  was  to  he  de- 
livered, contained  in  the  following  letter: 
"August  2,  1SS7,  Vallejo.  We  s^d  you  sam- 
ples of  2,000  and  1,050  sacks  coming  to 
you,  account  of  E.  H.  Kowalsky,  care  of  W. 
H.  Tates.  Gove  says  put  one  thousand  of 
first  and  525  of  ihc  other  into  one.  and  put 
one  hundred  tons  of  J.  W.  lot  and  make 
two  of  the  lattw  cover  the  exact  potmds 
of  3,050  sacks.  Let  us  know  number  of  lots, 
—J.  W.  lots,— and  Issue  him  storage  receipts. 
A.  B.,  Vice-Pres."  In  explanation  of  the 
'oregoing,  it  is  proper  to  say  that  there  was 
-jvidenoe  tending  to  show  that  the  samples 
had  been  submitted  to  Gove,  who  was  a 
wheat  grader,  and  that  he  had  decided  that 
if  the  two  qualitiee  were  mixed  in  the  pro- 
portion atMve  specified,  the  whole  would 
pass  as  No.  1  dipping  wheat  whl<^  was 
designated  by  Starr  &  Co.  as  *'J.  W."  There 
is  no  evidence  of  other  or  further  instruc- 
tions to  Starr  &  Co.,  and  this  did  not  au- 
thorize them  to  receive  at  Vallejo  any  quan- 
tity of  wheat  In  excess  of  that  s];>ecifled  on 
account  of  defendant  When  we  consider 
that  plalntlirs  evidence  diows  tliat  before 
any  wheat  was  delivered,  defendant  had 
notified  the  seller  tliat  he  would  not  accept 
or  pay  for  any  of  It  and  tliat  In  the  interim 
between  the  contract  and  delivery,  wheat 
had.  fallen  at  least  50  cents  per  cental,  we 
are  somewhat  surprised  that  plaintiff  sought 
to  ddiver  about  400  sacks  of  wheat  in  excess 
of  the  quantity  called  for  by  the  contract, 
and  very,  greatly  surprised  that  after  selling 
this  excess  with  the  other,  he  was  permitted 
to  recover  for  the  difference  between  the 
price  received  and  the  contract  price  on  not 
only  that  included  In  the  contract,  but  the 
additional  400  sacks  as  welL  To  permit  a 
transaction  of  this  sort  to  go  imcliallenged 
would,  upcMi  the  same  principle,  place  a  pur- 
chaser who  had  engaged  a  limited  quan- 
tity, and  instructed  an  agent  to  recrfve  it, 
in  the  position  of  t>elng  compelled  to  receive 
an  unlimited  quantity,  when  the  exigencies 
of  a  falling  market  mode  it  for  the  interest 
of  the  seller  to  furnish  such  larger  quantity. 
The  point  is  made  by  appellant  In  his  brief 
that  the  contract  was  void  imder  the  stat- 
ute of  frauds,  but  neither  the  pleadings  nor 
testimony  are  of  a  character  to  warrant  the 
consideration  of  the  question.  For  the  ex- 
cess of  the  recovery  as  above  indicated,  the' 
Judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  had,  with  leave 
to  the  respective  parties  to  amend  thdr 
pleadings  If  they  shall  be  so  advised. 

We  concur:  HATNES,  O.;  BELCHKR,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  oplnltHk  the  Judsmeut  and  or^ 
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der  are  rerersed,  and  canse  remanded  for 
a  uew  trial,  with  leave  to  the  parties  to 
amend  their  pleadings  If  they  shall  be  so 
advlaed. 

(»  Cal.  840) 

PEARCB  T.  BOOGS.  (No.  15,024.> 

(Supreme  Conrt  of  Callfonila.  Aug.  18,  1883.) 

Salb  —  CnAKOB  or  FossESSioir  —  Insthdotioss— 
QoesTioss  or  Law— Nbw  Triai.  — Btatbhbnt— 
Waivsb  of  Objbctiom. 

1.  Objection  that  a  proposed  statement  on 
motion  for  new  trial  wa«  not  signed  by  the  mov- 
la(f  party,  or  any  one  on  his  behalf,  cannot  be 
made  after  expiraHon  of  the  time  for  prepnrins 
■tatpmeot,  where,  on  delirery  of  tbe  document 
by  the  moving  party's  attorneys  to  the  attw 
neys  of  the  other  party,  receipt  is  acknowl- 
edged of  original  draft  of  statement  on  motion 
for  new  trial  in  the  case  withont  objection, 

2.  In  an  action  of  claim  and  delivery 
against  a  sheriff  for  horses  taken  on  af^aeh- 
ment,  an  instruction  that,  If  the  jury  believed 
plaintiff  bought  them  in  good  faith  from  ilte 
attachment  debtor,  and  was  prevented  from 
gettinf^  possession  by  the  wrongful  act  of  tbe 
attacbmg  creditor,  they  should  find  for  plaintiff, 
was  erroneous.  In  leaving  to  the  jury  a  ques- 
tioD  of  law,  whether  any  act  of  the  attaching 
cradltor  waa  wrongfuL 

3.  S.  sold  to  plaintiff  hMses  In  the  pasture 
of  R.,  where  they  had  been  put  by  C,  with  the 
consent  of  S.,  at  the  close  of  a  Benson  for 
which  C.  bad  hired  them.  B.  refused  to  de- 
liver them  on  tbe  order  of  S.  to  plaintiff,  when, 
12  days  after  buying  them,  be  Qrst  attempted 
to  get  possession;  C.  having  given  insiruotions 
when  he  left  them  that  they  should  be  deliv- 
ered to  no  one  else.  On  the  followliii;  day 
they  were  taken  by  defendant,  as  sheriff,  on 
an  attachment  in  an  action  by  C.  asainst  S. 
Hdd  error  to  instruct  that  when  personal  prop- 
erty ie  BO  situated  that  tbe  purchaser  is  enU- 
tled  to  and  can  ric^htfully  take  possession  at 
his  pleasure,  lie  is  considered  as  having  actu- 
ally received  it,  as  the  statute  requires. 

Departmmt  1.  Appeal  from  superior  court, 
I^e  county;  R.  W.  Crump,  Judge. 

Action  by  George  F.  Pearce  against  L.  H. 
Boggs.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Hndami  &  Sayre^  for  appellant.  Ira  G. 
JenkB  and  Woods  Crawford,  for  respondent 

HARRISON,  J.  Action  of  chilm  and  deliv- 
ery. The  plaintiff  purchased  two  mares  from 
L.  G.  Simmons,  at  tAkeport,  on  the  1st  of 
April.  1891.  and  took  from  him  a  bill  of  sale 
and  an  order  upon  one  Reynolds  for  their  de- 
livery. The  mares  were  at  that  time  at 
pasture  on  a  ranch  belonging  to  Reynolds, 
about  30  miles  from  Lakeport.  where  they 
had  been  placed  about  a  month  previously  by 
one  CUrlstle,  Christie  had  been  working  the 
mares  dming  the  winter  for  their  feed,  under 
an  agreement  with  Simmons,  and  at  tbe  dose 
of  the  working  season  placed  them  on  this 
ranch  with  the  consent  of  Simmons,  and  told 
tbe  keeper  of  the  ranch  not  to  let  any  one 
have  them  except  upon  bis  order.  T^e  plain- 
tiff made  no  attempt  to  take  possession  of  the 
mares  until  the  l'2th  of  April,  when  he  went 
to  the  ranch,  and  presented  Simmons'  order 
for  them,  but  Reynolds  refused  to  give  them 
Ufi  bj  reason  <rf  tbe  order  that  Christie  had 


^ven  when  tbe  marcs  were  left  there.  On 
the  13th  ot  April  Christie  sent  for  tbe  mares, 
and  had  them  removed  to  his  own  place, 
about  five  miles  from  Lakeport,  where,  on 
the  same  day,  they  were  taken  by  tbe  de- 
fendant, as  sheriff  at  Lake  county,  under  a 
writ  of  attachment  Issued  in  a  suit  by  Chris- 
tie against  Simmons.  Christie  bad  no  knowl- 
edge that  the  plaintiff  had  purchased  the 
marM,  ot  bad  made,  any  demand  for  tbem. 
Judgment  was  rendered  agataist  Simmons  In 
favor  of  Christie  on  October  20tb,  and  on 
the  11th  ot  November  an  execution  was  Is- 
sued thereon,  under  which  the  defendant  bdd 
the  mares.  The  present  action  was  begun 
November  7,  1891.  Judgment  was  rendered 
for  tbe  plaintiff  for  tb^  recovery,  from 
which  and  an  order  denying  a  new  trial 
tbe  defendant  has  appealed. 

When  tbe  defendant's  statement  on  mo- 
tion for  a  new  trial  was  presented  to  the 
Judge  for  settiemoit,  the  plaintiff  objected 
thereto,  upon  the  ground  that  tbe  proposed 
statement  had  not  been  signed  by  the  de- 
fendant, or  by  his  attorneys,  or  any  one  on 
his  bdialf,  and  could  not  therefore  be  ccm- 
sidered  by  the  court  as  a  document  In  tbe 
case.  It  vras  shown  on  behalf  ot  the  defend- 
ant that  the  document  had  been  delivered  by 
the  attorneys  tor  the  defendant  to  tbe  plain- 
tiff's attorney,  who  tb^  gave  the  following 
receipt:  "Received  from  Hudson  &  Sayre 
original  draft  of  statement  on  motion  for 
new  trial  in  the  case  ot  Pearce  vs.  Boggs. 
Woods  Crnwfbi^,  Attorney  tov  Plaintiff. 
Lakeport,  Cal.,  Jan.  6.  1892."  Upon  tills 
showing  the  court  found  that  the  service 
was  auffldent,  and  accordingly  settled  the 
statement.  We  think  that  this  action  of 
the  court  was  correct  It  la  evldoit  from 
the  receipt  which  the  plaintiff's  attomty 
gave  at  the  time  tbe  document  was  d^v- 
ered  to  him  that  be  was  in  some  way  in- 
formed tbat  It  was  the  original  draft  of  a 
statranent  <«i  motion  tor  a  new  trial  In  this 
case,  and  It  Is  Immaterial  wbcttaer  such  in- 
formatimi  was  given  orally  ot  by  formal  no- 
tice. He  knew  that  tbe  attorneys  from 
whom  he  received  tbe  document  were  tbe 
attorneys  (tf  tbe  defendant  and  his  written 
adndssioo  of  its  character  shows  that  he  was 
not  misled  In  reference  thereto;  and.  If  It 
was  hts  Intenti<m  to  object  to  the  absence  of 
a  signature  thereto  by  the  defendant's  attor- 
neys, good  faith  on  his  part  as  well  as  the 
dignity  oif  conduct  which  should  character- 
ize all  professional  Intercourse  between  mem- 
bers of  the  bar,  required  him  to  state  his  ob- 
jection at  that  time,  rather  than  to  receive 
tt  and  withhold  "his  objectim  unlU  after  the 
explratiw  of  the  time  within  which  a  state- 
ment could  be  prepared. 

The  court  gave  to  the  Jmy  the  following 
Instructions,  at  the  request  of  the  plaintiff: 
"The  court  instructs  you  that  if  ypu  be- 
lieve from  the  evidence  the  plaintiff  bought 
the  property  described  In  the  complaint  In 
good  faitb  from  the  vendor,  Slmmrais,  and 
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paid  a  valuable  consideration  therefor,  and 
that  plaintiff  Pearce  was  prevented  from  get- 
ting  the  possession  thereof  by  the  wnnigful 
act  of  Q.  W.  Christie,  the  attaching  creditor 
taer^,  then  yon  will  find  for  the  plaintiff." 
This  Instruction  was  erroneous  by  reason 
of  the  dause  which  left  to  the  jnry  to  deter- 
mine whether  any  act  of  Qirlstle  by  which 
the  plaintJH  had  been  prevented  from  getting 
possession  of  the  mares  was  "wrongful." 
Whether  any  act  of  bis  was  wrongful  was  a 
matter  of  law  depending  upon  the  facts  pre- 
sented  in  the  case,  and,  if  It  was  claimed 
that  such  facts  had  heea  sbown  to  the  Jury, 
the  court  should  have  Instructed  them  there- 
on as  a  matter  of  law,  and  directed  them  to 
And  their  verdict  according  as  they  should 
find  the  facts  constituting  the  wrongful  act. 
Its  ruling  would  then  be  subject  to  excep- 
tion and  review,  whereas,  by  leaving  to  the 
Jury  to  determine  whether  any  act  of  Chris- 
tie was  wrongful,  the  court  not  only  left  to 
U  the  determination  of  a  question  ot  law, 
but  also  deprived  the  defendant  of  the  means 
of  knowing  what  act  the  jury  might  deter- 
mine to  be  wrongful,  and  thus  of  availing 
himself  of  any  exception  to  their  verdict. 
The  same  error  was  also  committed  by  the 
court  by  adding  a  similar  clause  in  raodlflca- 
tion  of  an  Instruction  substantially  In  the 
words  of  section  3440  of  the  OlvU  Code,  re- 
qnested  by  the  defendant 

The  court  also  gave  to  the  Jury  flie  fc41ow- 
ing  instruction,  at  the  request  of  the  pliiln- 
tiff:  "I  instruct  you  that  what  constitutes  a 
delivery  of  personal  property  by  the  vendor 
to  the  vendee  depends  upon  the  character  of 
the  property  sold  and  the  circumstances  of 
each  particular  case,  and  for  the  purpose  of 
a  delivery  it  is  not  necessary  that  the  prop- 
erty should  pass  into  the  actual  possession  of 
the  vendee;  therefore,  when  it  is  so  situated 
that  the  vendee  Is  entitled  to  and  can  right- 
fully take  possession  thereof  at  his  pleasure, 
be  is  considered  as  having  actually  received 
It,  as  the  statute  requires."  The  latter 
clause  of  this  instruction  Is  in  direct  con- 
flict with  section  3440  of  the  Civil  Code, 
[f  the  property  is  so  situated  that  the  ven- 
dee can  take  possession  thereof  at  his 
plenmu%,  his  failure  to  take  such  possesslou 
constitutes  the  very  fraud  which  the  stat- 
ute is  Intended  to  prevent,  and  renders  the 
previous  transfer  to  him  void  as  against  the 
creditors  of  his  vendor.  The  respondent 
urges  In  support  of  the  instruction  that  its 
very  language  Is  used  In  the  opinion  of  this 
court  in  Williams  v.  Lerch,  5fi  Cal.  330.  It 
by  no  means  follows,  however,  that  the  lan- 
guage which  a  court  may  use  In  its  opinion, 
where  It  is  seeking  to  apply  principles  of 
law  to  the  facts  of  a  given  case,  would 
be  proper  to  ^ve  to  a  Jury  In  another  case, 
where  the  same  principles  are  Inapplicable, 
or  the  facts  are  different.  There  is  no 
rule  better  settled  than  that  the  oplnlMi  of 
a  court  is  always  to  be  read  in  connection 
with  the  facts  ot  the  caae  in  which  It  la 


given,  and  It  may  often  occur  Hiat  In  Its 
opinion  it  will  use  expressions,  either  by  way 
of  argument  or  illustration,  which  are  cor- 
rect In  their  application  to  the  case  before 
it,  but  would  be  Inapplicable  in  many  other 
cases.  For  this  reason  it  Is  not  always 
proper  to  give  to  a  Jury  an  instruction  upon 
a  principle  of  law  couched  in  language  taken 
from  an  opinion  in  the  reports.  Jurors  are 
apt  to  be  misled  by  instmctions  opon  mere 
abstract  principles  of  law.  They  deal  cmly 
with  facta,  and  Instructions  to  them  should 
be  directed  to  those  facts,  and  should  be 
rather  in  the  concrete  than  in  the  abstract 
Abstract  prindples  of  law  which  point  on 
opinion  or  an  exceptional  rule  may  be  very 
misleading  to  a  Jury.  This  pr<^oeitlc«  is 
well  illustrated  in  the  very  case  of  Williams 
V.  Lerch,  cited  by  respondent.  Immediate- 
ly following  that  part  of  the  <^inIon  which 
was  taken  for  the  instruction  to  the  Jury 
in  the  present  case  Is  found  the  following 
sentence:  "Accordingly,  It  has  been  held, 
if  a  vendor  of  goods  In  the  care  and  keep- 
ing of  a  third  person  directs  him  to  deliver 
them  to  the  vendee,  and  the  party  holding 
the  goods,  on  notice  and  application  of  the 
vendee,  assents  to  retain  the  goods  for  blm. 
it  is  a  delivery  sufficient  to  transfer  the  ti- 
tle and  to  satisfy  the  statute;"  thus  point- 
ing out,  by  way  of  Illustration,  the  facts  to 
which  the  principle  stated  by  the  court  was 
applicable.  See,  also,  Etchepare  v.  Agulrre, 
01  Cal  295,  27  Pac.  Rep.  6G8. 

There  was  nothing  In  the  present  case 
which  Justified  this  instruction  as  a  princi- 
ple of  law  applicable  to  the  facts  presented 
to  the  Jury.  The  mares  at  the  time  of  their 
sale  to  the  plaintiff  wore  under  the  control 
of  Simmons,  and  capable  of  Immediate  de- 
livery by  him.  Although  they  had  hem 
placed  on  the  ranch  by  Christie,  yet  he  was 
acting  therein  as  the  agent  of  Simmons,  and 
bis  directions  not  to  give  them  up  to  any 
but  himself  did  not  take  their  control  from 
Simmons.  Christie  never  claimed  any  In- 
terest in  the  marcs  tmtll  after  the  attach- 
ment, and  it  was  testified  at  the  trial  that 
If  the  plaintiff  had  at  any  time  before  that 
day  presented  the  order  for  them  from  Sim- 
mons, they  would  have  been  delivered  to 
him. 

The  Judgment  and  wder  denying  a  new 
trial  are  reversed. 

I  concur:  OABOUITB,  J. 

PATERSON,  X,  (concurring.)  I  concur.' 
The  plaintiff  did  not  attempt  to  take  pos- 
session Imraodfatcly  after  he  purchased  the 
property,  nor  did  he  offer  any  excuse  for 
his  failure  to  do  so.  The  only  fact  shown 
excusing  an  ImmedLate- delivery  Is  the  fact 
that  the  mares  were  30  miles  distant  from 
the  place  of  sale;  but  this  did  not  excuse 
a  delay  of  11  days.  Plaintiff  claims  that 
an  earlier  demand  "would  have  hem  as 
futile  as  it  was  oa  the  12tb  ot  April,'*  be* 
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cause  OhrtBtie  had  directed  that  no  one 
should  be  given  possession  except  upon  an 
order  frc»n  himself;  trat  this  is  mere  sur- 
*  mlse.  It  was  his  duty  to  use  diligence.  If 
he  bad  made  demand  promptly,  and  had 
been  refused  possessiui,  he  could  have  pro- 
cuml  an  order  from  Christie.  The  latter 
testified  that  It  plaintiff  had  presented  to 
him  an  wder  prior  to  April  13th,  he  would 
have  d^rered  possessltm  of  the  mares;  but 
whether  a  demand  upon  Christie  would  have 
been  etTcctlTe  or  not,  if  idaintlfl  bad  acted 
promptly,  either  by  demand  or  suit  for  poe- 
sesidoa.  he  mU^t  hare  been  ej^nised  tor  his 
tailore  to  <»mply  with  tiie  letter  oi  the 
Btatnte  requiring  an  immediate  delivery  and 
,  an  actual  and  continued  change  ot  posses- 
sion. 

C99  Cal.  240) 

JOHNSON  et  al.  v.  POLHEMUS  et  al.  {No. 
14.580.) 

{Supreme  Court  of  California.   Aug.  14,  1S93.) 

FOBIOLOAURB  or  MORTOAOE  — FlBjLDINO— FBATBR 

POK  Relief — Scfficienct. 

1.  Under  Code  Civil  Proc.  S  580.  which 
provides  that  the  relief  grnntrd  to  plaintiff,  "if 
there  be  no  niiHuer,"  cannot  exceed  that  which 
he  demands  in  bis  complnint.  **but  in  any  other 
case  the  court  may  grant  biro  an;  relief  con- 
sistent with  the  cane  made  by  the  complalot 
and  embraced  within  the  Isaue,"  a  decree  of 
foreclosure  of  a  mortfrape.  in  an  action  in 
which  an  answer  is  filed,  should  not  be  denied 
for  want  of  proper  prayer  for  relief,  If  aueh  re- 
lief Is  embraced  within  the  issue  made  the 
pleadiDKa. 

2.  In  an  action  to  foreclose  a  mortRage 

Sven  to  secure  both  a  note  aud  a  contract, 
e  complaint  alleged  the  payment  of  the  con- 
tract, aud  that  there  was  a  balance  due  on  the 
note,  and  asked  judgment  on  the  note  and 
foreclosure  of  the .  mortgage.  The  answer  al- 
leged the  payment  of  the  note,  and  that  the 
contract  had  been  canceled  by  asreement  of 
the  mortgagee.  The  court  found  that  the  note 
had  been  paid,  but  (hat  the  contract  was  in 
force  and  unpaid.  Held,  that  plaintiffs  were 
entitled  to  decree  of  foreclosore  for  the  amount 
due  on  the  contract 

Commissioners*  dect^<m.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
coimty;  F.  E.  Spencer,  Judge. 

Action  by  Kate  Johnscm  and  others,  as  ex- 
ecutors of  tbe  estate  of  Kobert  G.  Johnson, 
doceiised,  ojniinst  Charles  B.  FoUiemus  and 
others,  to  foreclose  a  mortgage.  Vrom  a 
judjnuent  for  defendants,  plalntifTs  appeal. 
Kevorsed. 

Geo.  H.  Mnstlc,  Boyd,  Fifield  &  Hobuix. 
and  W.  W.  Cope,  for  apit^lanta,  Wm.  Mat- 
'thews,  for  respondents. 

SEARLS,  C.  This  is  an  action  to  foreclose 
a  mortgiige.  Defendant  had  Judgment,  from 
which  the  plalntlflfs  appeal.  There  is  a  bill 
of  exceptions  In  the.  record  reliiting  to  the 
propriety  of  the  admission  of  certain  oral  tes- 
timony, but,  In  Tiew  of  the  conclusions  of  law 
reached  by  the  court  below,  it  becomes  unim- 
portant, and  the  appeal  Is  practically  based 
upon  the  Judgment  rolL    Appellauts  assign 
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two  em»8  as  grounds  for  a  revnsal  of  tbe 
Judgm«it,  which  ere  as  follows:  (1)  Tbe 
prayer  of  the  complaint  Is  suffldeut  to  entitla 
plaintiffs  to  Judgment  (2)  Bv«i  If  tbe  prayer 
of  the  complaint  be  insufficient,  plaintiffs 
are  «ititled  to  a  foredosur^  that  rell^  b^ng 
consistHit  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  Issue. 

As  tbe  Judgment  tn  &vor  of  defendant 
Bcouis  to  hare  turned  upon  a  decMon  that  no 
relief  was  sought  in  tbe 'action  upon  a  cer- 
tain contract,  a  referrace  to  tbe  comj^Int  is 
necessary  to  the  correct  understanding  vt  tb» 
acUon  of  tbe  court  The  plaintiffs  sue  as  the 
executors  of  t3ie  last  wlU  ot  Robert  C.  John- 
son, deceased*  who  departed  this  Ufe  on  or 
about  Mordi  8,  1889.  Tbe  complaint  avers, 
among  other  things,  In  substance,  that  <m  the 
lltb  day  of  Septembw,  1885,  Charles  B.  Pol- 
bemus  made  to  Robert  C  Johnson  his  promis- 
sory note  for  the  sum  of  1^1,9724)0,  payable 
on  or  before  00  days  ^m  date,  with  Interest, 
etc.;  also,  that  on  the  same  day  said  Polhe- 
muB  made  a  certain  agreement  In  writing  as 
follows:  "Whereas,  Charles  B.  Polhemus  did 
moke  and  ddlver  to  Robert  C.  Johnson  his 
promissory  note  dated  September  13,  1881, 
for  tbe  sum  of  $31,972.90,  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum,  secured 
by  moi-tgnge;  and  whereas,  to  this  date  said 
Polhemus  has  paid  Interest  on  said  sum  at 
the  rate  of  seven  per  cmt  per  annum,  leav- 
ing unpaid  Interest  tbereon  at  the  rate  of 
three  per  cent  per  annum,  aggregating  the 
sum  of  $3,836.74,  and  the  said  seven  per 
cent  was  paid  with  the  understanding  that 
in  the  event  said  Jbbnson  was  not  willing  to 
receive  the  same  In  full  of  all  Interest  that 
said  Polhemus  would  pay  to  him  the  remain- 
ing three  per  cent,  aggregating  said  last- 
mentioned  sum:  Now,  therefore,  for  value  re- 
ceived, the  sold  Polhemus  promises  to  pay 
said  John-wn  said  sum  of  three  thousand 
eight  hundred  and  thirty-six  and  74-lUO  dol- 
lars In  the  event  that  said  Johnson  Is  not 
wining  that  the  scTen  per  cent  already  paid 
to  him  should  be  payment  in  full  of  said  In- 
terest Dated  September  11,  1885.  iigned] 
C  B.  Polhwnus,"— which  agreement  Is  aver- 
red to  have  been  delivered  to  said  Johnsfm. 
The  execution  of  the  mortgage  by  defendant 
PoUiemus  to  Johnson  to  secure  the  payment 
of  the  promissory  note  and  agreement  are  al- 
leged to  have  been  had  on  the  same  day  and 
as  a  part  of  the  some  transaction.  It  It 
averred  that  Johnson  never  did  elest  and 
was  never  \\illlng  to  take  and  receive  the  In- 
terest at  the  rate  of  7  per  cent.,  and  plain- 
tiffs have  never  consented  or  elected  so  to 
do;  that  no  moneys  have  been  paid  on  the 
promissory  note  or  agrecmeot  except  $10,- 
0(H),  paid  to  Johnson  on  account  of  the  prom- 
issory note  January  11,  1SS6,  and  the  sum  of 
$27,757.tX),  paid  to  plaintiffs  November  15, 
lS8i).  "which  was  applied  by  plaintiffs— First 
to  the  payment  of  the  amount  of  principal 
and  Intei'est  due  on  said  agre^nent  to  wit 
the  sum  of  four  thousand  nine  hundred  and 
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lifty-flre  and  79-100  dollars;  second,"  etc.; 
showing  tha.t  the  remainder  was  applied  on 
the  promissory  note,  leaving  a  balance  due 
theremi  of  $4,907.91,  with  interest  from  said 
November  19,  1889,  at  7  per  cent,  per  annum. 
It  will  be  observed  from  the  forcing  that 
pLilntlfrfl  applied  14,955.79  of  the  ?27,757.00 
paid  November  19,  1889,  to  the  payment  of 
the  amount  then  due  on  the  agreement  of 
Polhemua,  given  on  account  of  interest,  and 
this  gives  rise  to  the  contention  In  the  case. 
At  the  trial  the  court  found  that  the  defend- 
ant had  at  the  date  of  the  payment,  viz.  No- 
vember 19,  1889,  indicated  to  plaintiffs  his 
desire  to  have  the  entire  ¥27,757.00  applied 
to  the  extinguishment  of  the  note,  which  It 
was  Just  sufficient  to  do,  and  at  the  same 
time  insisted  that  he  was  In  no  manner  In- 
debted upon  the  contract  The  plaintiffs, 
however,  credited  the  agre«nent  as  atmve 
stated,  which  the  court  b^ow  very  properly 
held  they  had  no  right  to  do.  The  court 
finds  that  no  other  sums  have  been  paid  on 
the  note  or  agreement  tlian  those  above  men- 
tioned, whi(^  would  leave  the  amount  due 
on  the  agreement  unpaid.  The  court  further 
finds  that  Johnson  at  divers  times,  agreed 
veibally  with  Polhemus  that  he  was  willing  to 
accept  the  interest  on  said  first  note  mention- 
ed In  the  agreement  at  7  per  cent  per  annum, 
as  paid  by  def«idant.  In  lieu  of  10  per  cent, 
and  was  willing  to  waive  3  per  cent,  thereon 
as  provided  in  the  contract,  but  never  gave 
to  Polhemus  any  written  agreement  In  re- 
lation thereto.  The  court  finds  as  a  concln- 
■ion  of  law  that  the  oral  agreement  of  John- 
soik  did  not  in  law  discharge  the  writtai 
oontraot  ot  September  11,  1886,  and,  as  a 
further  conclusion  of  hiw,  held  "that  no  re- 
lief la  sought  in  this  action  in  relation  to  said 
contract,"  and.  as  the  amount  paid  by  the  de- 
fendant Just  paid  the  note,  Judgment  was 
rmdered  In  tavot  of  defoidant  for  costs. 
The  prayer  of  (be  complaint  asks  in  the 
usual  form  for  a  decree  of  foreclosure  of  the 
mortgage  and  snle  of  the  mortgaged  prem- 
ises, and  that  th?  proceeds  of  the  sale  be 
applied  to  the  payment  of  the  amount  due  to 
idalntUb,  as  snob  executors,  tor  the  principal 
sum  of  such  Intinrest  and  compound  Interest 
due  and  aoorued  on  said  promissory  note, 
together  Trith  a  percentage  at  the  rate  of 
6  per  cent  upon  the  amount  due  on  said 
prcmlssory  note,  etc.  The  residue  of  the 
prayer  Is  In  the  usual  form,  asking  that  oth< 
er  defendants  be  barred,  that  plaintiffs  mny 
hSTe  a  personal  judgment  for  any  deflcleacy, 
and  closes  with:  "Fifth.  For  such  other  and 
fiuther  rdlef  as  be  meet  and  agreeable 
to  equi^."  Snob  other  facts  as  are  neces- 
sary to  ^ucddate  the  question  will  be  stated 
In  the  consideration  of  the  case. 

Under  the  equity  practice  In  rogne  be- 
fore the  adoption  of  the  Codes,  the  bill  of 
oompl^t  nsually  contained  a  prayo:  for 
that  iHirtlcuIar  vAiet  to  which  the  complain- 
ant ccmsldered  himself  entitled.  The  usual 
pmctlce  was  also  to  tntdnde  a  prayer  for 
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general  relief.  Hie  object  of  the  latter  was 
to  meet  cases  In  which  the  plaintiff  had  mis- 
taken the  relief  to  which  he  was  entitled, 
as  under  it  he  was  r^arded  as  entitled 
to  any  relief  agreeable  to  the  case  made  by 
the  bill.  Story,  ^q.  PI.  fi  49.  If  he  asked 
particular  relief  only,  he  was  restricted  to 
his  prayer  by  the  decree.  A  court  of  equity 
would  not,  however,  even  imder  a  prayer 
for  general  relief,  permit  a  party  to  go 
beyond  the  general  scope  of  the  case  made* 
by  the  bill,  and  would  not  ordinarily  per- 
mit a  bill  framed  for  one  purpose  onswor 
for  another  and  distinct  purpose,  especially 
if  the  defendant  might  t>e  surprised  or  preju- 
diced thereby.  Story,  Eq.  PI.  }g  41,  42.  Our 
Code  of  cavil  Procedure,  in  prescribing  the 
mode  of  pleading,  has  adopted  the  essential 
elements  of  the  former  equity  practice.  A 
plaintiff  in  his  complaint  must  Insert  a  de- 
mand of  the  relief  which  be  claims,'  and, 
if  the  recovery  of  money  or  damages  be 
demanded,  the  amoimt  thereof  must  be 
stated.  Code  Civil  Proc.  §  426.  It  has  been 
supposed  by  many  that  this  section  has  the 
effect  of  rendering  a  prayer  for  general  re- 
lief Inappropriate.  That  question  need  not 
concern  us  here,  however.  Section  580  of 
the  same  Code  provides  that  "the  relief 
granted  to  the  plaintiff,  if  there  be  no  an- 
swer, cannot  exceed  that  which  he  shall 
have  demanded  in  his  complaint;  but  in 
any  other  case  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  Issue." 
As  there  is  an  answer  In  this  case,  we  may 
therefore  dismiss  from  notice  tlie  prayer  of 
the  complaint,  and  are  only  required  to  look 
to  the  case  made  by  the  complaint  and  em- 
braced within  the  issue.  In  the  section 
last  quoted,  our  Code  adheres  very  clear- 
ly to  the  rules  in  equity;  that  is  to  say, 
in  case  of  default  the  reli^  Is  confined  to 
the  relief  demanded  In  the  complaint  as 
was  the  rule  under  a  prayer  for  special  relief 
in  equity,  while  In  other  cases  It  is  extended 
to  granting  relief  similar  to  that  granted  im- 
der a  prayer  for  general  relief  in  the  chancery 
courts.  There  being  an  answer  In  the  case, 
the  right  of  appellants  to  recover  upon  the 
agreement  depends,  not  upon  the  prayer  of 
their  complaint  but  upon  the  scope  of  that 
pleading  and  the  issues  made,  or  which 
might  have  been  made  under  It  Turning 
to  the  complaint  It  will  be  observed  It  is 
averred  therein  tb&t  the  promissory  note  and 
agreement  were  made  by  defendant  to  plain- 
tiffs* testatw;  that  the  mortgage  was  given 
as  security  for  the  payment  of  the  two  In- 
struments; that  no  payments  have  been  made 
upcm  the  instruments  except  two  c«taln  pay- 
ments, the  first  of  whl<dt  was  credited  up- 
on tiie  note,  wbDe  the  second  was  appro- 
priated to  the  payment  and  satisfaction  of 
the  agreement,  leaving  a  balance  over  which 
was  credited  upon  the  promissMy  note;  and 
that  a  balance  is  due  and  nnitaid  of  $4,007.91, 
with  Interest,  etc.   The  answer  denies  the 
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validity  and  binding  force  of  the  agreement 
as  a  claim  i^ainst  def aidant;  avers  that 
Johnson  dected  and 'agreed  to  accept  and  re- 
ceive 7  per  cant.,  and  did  mselre  7  per  cent, 
in  lieu  of  10  per  cent  In  said  agreement  men- 
tioned; denies  that  plaintiffs  applied  any  part 
of  the  payment  of  $27,757.60  upon  the  agree- 
ment; and  avers  that,  at  the  time  the  said 
payment  was  made,  he  directed  plaintifls  to 
credit  the  wh<de  thereof  upon  the  promissory 
note. 

Here,  then,  were  two  distinct  Issues  In  ref- 
erence to  the  agreement:  <1)  As  to  its  validi- 
ty as  a  subsisting  <dalm;  (2)  as  to  the  foot  at 
its  paymrat  The  court  found  upon  the  nrst 
issue,  as  a  fitct,  that  JohnsMi,  in  his  lifetime, 
did  agree  verbally  with  defendant  to  accept 
Interest  oo  said  first  note  at  7  per  cent,  and 
was  willing  to  waive  the  8  per  cent  which 
constituted  the  obllgati<m  at  the  agreemoit, 
but  that  he  never  gave  to  defendant  any 
written  agreement  In  rel&tlMi  thereto.  As  a 
conduston  of  law,  ^e  court  held  that  the 
mbal  agreemait  at  Jtdmson  did  not  dls- 
dutrse  sold  agreement  Upon  the  issue  of 
paymoit  of  the  sum  mentioned  In  the  agree- 
ment the  court  found  tiuit  defendant  when 
he  paid  the  927,757.60,  maniftsted  his  desire 
to  have  it  applied  to  extinguish  the  promis- 
sory note,  and,  as  a  conclusi<»i  of  law,  held 
"that  it  was  the  du^  of  said  plataitifts  to  so 
apply  said  payment"  Hie  flndlngs  then 
show  that  the  agreement  was  executed  and 
delivered;  that  the  mmlgage  was  ^ven  to 
secure  It  and  the  note;  ^t  the  pilndpal 
and  Interest  thereon  up  to  November  19, 
1880,  was  $4,981.75;  that  no  payments  were 
made  thereui  up  to  September  11,  1885; 
that  the  payment  of  9S7,758.4rj,  made  on  that 
day,  was  not  properly  applicable  to  satisfy 
the  agreement;  that  def^odant  has  not  paid 
or  tendered  any  other  sum  on  account  of  the 
agreement  These  findings  are  responsire 
to  the  Issues  made  in  the  case,  and  estADiish 
plaintiffs'  right  to  recover  upon  the  agree- 
ment unless  they  are  precluded  by  falling  to 
indicate  in  their  complaint  such  facts  as  dem- 
onstrate to  a  reasonable  certainty  their  right 
to  recover  upon  the  agreement.  Instead  of 
upon  the  note.  They  stated  Issuable  facts 
in  reference  to  the  agreemott  Defendant, 
by  tils  answer,  took  issue  upon  those  facts, 
and  the  result  was  to  establish  its  validity. 
In  Harden  v.  Ware,  (decided  by  this  court 
April  7,  1880.)  5  Pae.  Coast  Law  J.  317, 
<not  officially  reported.)  a  question  analogous 
to  that  involved  in  the  case  at  bar  was 
passed  upon.  The  action  was  up<Hi  a 
promissory  note  to  recover  a  money  judg- 
ment The  answer  admitted  the  making 
of  the  note,  and  set  up  as  a  defense  the 
execution  of  a  mortgage  of  even  date  with 
the  note  to  secure  the  payment  thereof, 
which  was  averred  to  be  in  full  force  and 
effect  The  court  below  found  in  conso- 
nance with  the  answer,  and  held  that 
there  could  l>e  but  one  action  upon  a  debt 
secured  by  a  mortgage,  and  that  an  actlrai  to 


foreclose  whldi  must  be  to  accordance  with 
chapter  1,  tit  10,  etc..  Code  CivU  Proc, 
and  gave  Judgmoit  for  the  defendant  In 
reversing  the  Judgment,  this  court  hdd  that, 
upon  his  own  allegations,  i^ntlff  was 
entitled  to  a  Judgment,  and  that  the  answer, 
showing  that  the  Judgm^t  should  be  dif- 
ferent in  fonn  from  that  sought  entitled 
plaintiff  to  a  decree  <^  foreclosure.  In 
Belknap  ▼.  Sealey,  2  Dner,  570,  it  was  held 
that  the  case  made  by  the  defendant's  an- 
swer furnished  a  ground  of  relief  to  plain- 
tiff indepmdent  of  the  case  made  Iqr  blm 
hi  his  oHnplalnt  Ihe  action  was  broo^t 
to  recover  mon^  paid  on  a  cwtract  tor 
the  sale  of  land,  which,  as  idaintiff  chazged, 
defoidant  fraudulently  represented  to  coo- 
dst  of  a  mudi  larger  area  than  in  fact  erlst- 
ed.  The  answer  denied  all  firaud,  but  u  the 
court  remaiked,  admitted  a  mistake  as  to 
quantity.  The  court  found  that  a  mutual 
mistake  existed,  and  ft  Judgment  in  famr  of 
the  plaintiff  upon  the  ground  of  sudi  mistake 
was  uphdd.  Dayton  v.  Daytcm,  68  Mich.  437, 
36  N.  W.  Rep.  200,  hdd  that  a  bill  for  the 
discharge  of  ft  mortgage  on  the  ground  at  ft 
tender  which  proved  insuffldent  might  be  re- 
tained as  a  bill  to  redeem  under  the  general 
prayer,  and  an  offer  In  the  bill  to  pay  the 
sum  found  due.  The  scope  of  the  esse  made 
by  die  plaintiff  and  embraced  In  the  bill  In- 
volved a  foredosure  of  the  mortgage  and  the 
ascertainment  of  the  sun  due  and  secured 
thereby.  The  amount  due  upon  the  promis- 
sory note  and  agreement  (Hidr  validity  es- 
tablished) was  a  matter  of  computation;  the 
payments  theremi  were  ascertained.  Wheth- 
er those  payments  were  credited  upon  the 
one  histnimeQt  or  the  other,  or  not  at  all. 
were  matters  for  the  court  to  determine 
and  adjust  with  a  view  to  doing  Justice  to 
the  [Mirtles,  and  with  the  ultimate  view  of  as- 
certaining the  debt  due  from  defendant  to 
plaintiffs,  and  secured  by  the  mortgage.  All 
these  things  were  within  the  purview  of 
the  issues  of  this  case;  were  the  disputed 
points  to  which  the  parties  to  the  action  had 
narrowed  their  several  allegatipns,  and  up<m 
which  ihey  were  desirous  of  obtaining  the 
dedsion  at  the  proper  tribunal;  and  hence 
were  embraced  wltiiln  the  Issues.  I  am  of 
opinion  the  Judgment  appealed  from  should 
be  reversed,  and  the  court  below  directed 
to  enter  a  Judgment  of  foredosure  of  the 
mortgage  for  the  sum  due  upon  the  agree- 
ment, set  out  in  the  complaint,  viz.  $4,- 
901.75,  with  Interest  on  »3,830.74,  the  prin- 
cipal sum  thereof,  from  Novemt>er  19,  1880, 
at  7  per  cent  per  annum. 

We  concur:  YANOI^F,  C;  HATNES.  a 

PGR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  reversed,  and  the  court  below  is 
directed  to  enter  a  Judgment  of  foredosure 
of  the  mortgage  for  the  sum  due  upon  the 
agreement  set  out  in  the  complaint  vis.  f4,- 
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U01.T5,  with  Interest  cn  13^74,  the  prin- 
dpal  sum  thereot  ttam  November  18;  1880, 
•t  7  per  cent,  per  aniroiB. 


SAWYEB  T.  COLGAN,  GomptrDlte.  <Na 

18,068.)! 

(Bnpreme  Court  of  GelUDmia.    Anc.  10*  1803.) 

Stats  ConrntoLUR— Iuuanob  or  Wabukts  om 
Tbsabdbsr— Whsx  Adtqobizbd  — Indian  Was 
BoMiw  —  Affrotai*  bt  Board  or  Kxahikkkb— 
Waiir  Nbceuaet. 

1.  Under  FoL  Gode.  H  672,  fl78,  proTld- 
tng  that  tb«  comptroller  muat  not  draw  bli 
warrant  for  anr  claim  unleM  it  has  been  ap- 
proved hj  the  state  board  of  examiners,  except 
jur  elaima  on  the  coDtingrat  fnnd  vt  ^tber 
kouM  of  the  lesialatare,  and  tot  offidal  aala- 
riea,  such  oomptroller  has  do  power  to  issue 
hit  warrant  tor  payment  of  bonds  authorized 
and  issued  in  1851  and  1852  to  meet  the  ex- 
penses of  expeditlMia  againat  Indiaoa.  b^ore 
such  bonds  have  been  preeented  to  mm  board 
for  approval. 

2.  The  fact  that  each  bonds  were  anthor- 
iMd  and  lasaed  prior  to  the  enactment  of  such 
statute  does  not  render  such  requirement  in- 
valid as  to  them,  since  the  statute  in  no  way 
affects  the  obligations,  but  only  the  mode  of 
ItfoeuriDS  paymdnt. 

8.  Nor  does  the  fact  that  sndi  obligations 
are  in  thor  natore  audited  claUna  obviate  the 
necessity  of  Resenting  them  to  luoh  board  for 
'  approTal. 

Commissi  oners'  ded^on.  Department  2. 
Appeal  from  superior  court,  Sacramento  coun- 
ty; A.  P.  Catlln,  Judge. 

Petition  by  W.  P.  Sawyer  for  a  writ  of 
mandate  to  compel  Edward  P.  Colgan,  comp- 
troller of  the  state  of  California,  to  issue 
to  petitioner  a  warrant  on  the  state  treasurer 
for  the  amount  of  a  certain  bond  and  coupons 
Issued  by  the  state  to  meet  the  expensed  of 
certain  expeditions  against  the  Indians. 
From  a  judgment  denying  the  writ,  and  dls- 
misslng  hia  petition,  tiie  petitioner  appeals. 
Affirmed. 

W.  O.  Belcher  and  Geo.  B.  Bates,  for  ap- 
pellant Atty.  Gen.  Hart  and  Barluun  & 
Bolton,  for  respondent 

HAYNBS.  a  AppeUant  filed  his  petition 
tn  the  superior  court  of  the  county  of  Sacra- 
mento, praying  that  a  writ  of  mandate  issue 
requiring  the  respondent  to  issue  to  him  a 
warrant  upon  the  state  treasurer  for  the 
amount  of  a  certain  bond  and  certain  coupons 
hereinafter  mentioned.  A  demurrer  to  the 
petition  was  overruled,  the  defendant  an- 
swered, and,  npoa  the  bearing,  findings  were 
made  and  judgment  entered  denying  the  writ 
and  dismissing  the  petition,  from  which  judg- 
ment the  petitioner  appeals.  The  bond  in 
questiMi  was  issued  July  15,  1854.  under 
au  act  approved  May  3, 1852.  (St  1852,  p.  59.) 
authorizing  the  state  treasurer  to  issue  bonds 
to  an  amount  not  exceeding  $600,000  for 
the  payment  of  the  expenses  of  certain  ex- 
peditions against  the  Indians.  Bonds  to  the 
full  amount  authorized  by  the  act  were  Is- 
sned.  payable  May  2.  1862,  with  annual  In- 
terest eonpooB  attached.   Thea*  bonds  were 
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executed  by  the  treasurer  and  comptronM-, 
and  Indorsed  by  tiie  govwnor.  The  follow- 
ing Is  a  oon'  ot  said  bond  presented  by  the 
petitioner,  (MUltting  the  In  testimonium 
clause,  signatures,  and  indorsements:  "Bond 
of  the  State  of  Oallfomla.  BOO.  For  War 
Indebtedness,  000.  la  conformity  tdtb  am 
act  anthorlaliig  tiie  treasnror  of  tb»  state  to 
issue  bonds  for  the  payment  of  the  ex- 
penses of  certain'  expeditions  against  the 
Indians,  approved  May  8^  i8B2,  the  state 
of  Oallfomla  promises  to  pay  to  the  ordor 
of  the  governor  thereof^  on  the  second  day 
of  Ua7»  A.  D.  1882,  at  ttie  Office  of  the 
state  treasurer,  five  hnndred  dtdlara,  provid- 
ed the  same  be  not  sooner  paid  from  funds 
anticipated  In  said  act  to  be  derived  from 
tin  govemniCTt  of  the  United  States,  with 
Interest  at  the  rate  of  sevm  per  cent  per 
annum,  iiayable  at  the  said  treasurer's  of- 
fice on  the  surrender  of  the  annexed  cou- 
pons, on  the  first  day  of  Jannary.  A.  D.  1853, 
and  annually  thereafter;  this  btmd  transfera- 
ble by  asslgnmoit  on  tiie  same  by  the  owner 
thereof,  or  bf  Us  attorney  in  fact**  A 
part  of  the  coupons  presented  were  at> 
tacbed  to  this  bond;  a  part  were  delated 
from  others  of  the  bonds  Issued  under  the 
same  act;  and  the  remainder  of  the  coupons 
were  detached  from  bonds  Issued  for  a  sim- 
ilar purpose  under  the  act  of  February  16, 
1851,  (St  1851.  p.  520.)  entitled,  "An  act 
authorizing  the  treasurer  of  the  state  of  Cali- 
fornia to  negotiate  a  loan  np<xi  the  faith 
and  credit  of  the  state  for  the  purpose  of 
defraying  the  expenses  which  have  been 
and  may  be  incurred  in  the  suppreesicm  of 
Indian  hostilities  In  the  state,  In  the  ab- 
sence of  adequate  provisions  Iwing  made  by 
the  general  government"  Section  1  of  the 
act  of  May  3,  1852,  under  which  the  above- 
mentlcmed  bond  was  Issued,  Is  as  follows: 
"Section  1.  A  sum  not  exceeding  six  hun- 
dred thousand  dollars  is  hereby  appropriat- 
ed and  set  apart  as  an  additional  war  fund, 
payable  tn  ten  years  out  of  any  money  which 
may  be  appropriated  by  congress  to  defray 
the  expenses  incurred  by  the  state  of  Cali- 
fornia, and  Interest  thereon  at  the  rate  of 
seven  per  cent  per  annum,  In  the  suppres- 
sion ot  Indian  hostilities,  or  out  of  the  pro- 
ceeds of  the  sale  of  any  public  lands  which 
may  be  donated  or  set  aside  by  congress 
for  that  purpose;  and  should  no  such  ap- 
propriation or  d(KiaUon  be  made,  or  if  an 
amoimt  sufficient  should  not  be  appropri- 
ated or  donated  within  the  said  ten  years, 
then  the  bonds  authorized  to  be  Issued  by 
this  act  shall  be  good  and  valid  dalms 
against  the  state,  and  shall  be  paid  out  of 
any  moneys  in  the  treasury  not  otherwise 
appropriated  to  pay  the  expenses  of  the  eic- 
pedltlons  mentioned  In  this  act"  Section 
7  of  the  act  ot  Februaiy  15,  1851,  undw 
which  $200,000  of  bonds  were  Issued,  and 
from  which  bcmds  a  portimi  of  the  petitiw- 
er'a  ooapMW  was  detached,  is  as  ftdlows: 
"Sea  7.  Any  .elalm  wbldi    this  state  has 


Digitized  by  Google 


912 


PACIFIC  BE1*0KTER,  VOL.  33. 


now,  or  may  hereafter  have,  upon  tbe  gen- 
eral soTcmment  for  moneys  expended  out 
of  this  loan,  for  the  purposes  aforesaid,  shall 
be,  and  the  same  is  hereby,  set  apart  and 
pledged  for  the  payment  of  the  principal 
and  Interest  accruing  upon  said  tmods,  to- 
gether with  all  other  moneys  in  the  treas- 
ury not  otherwise  appropriated,  or  so  much 
thereof  as  may  be  necessary."  The  act  of 
1851  was  repealed  by  the  said  act  of  May 
3,  1852,  but  the  repeal  amtalned  the  fol- 
lowing proviso:  "Provided,  the  repeal  In 
nowise  affects  the  war  loan  bonds  already 
Issued  under  the  proTlslims  of  the  act  so  re- 
pealed.** It  also  appears  from  the  record 
that  congress  made  an  appropriation  of  $924,- 
209.65,  hi  August,  1854,  to  reimburse  the  state 
of  California  for  the  expoises  growing  out  of 
the  Indian  hostilities  mentioned;  and  that 
under  that  and  subsequent  reapproprlations 
of  the  same  moneys,  or  unexpended  por- 
tions thereof,  a  large  part  of  the  bonds  Is- 
sued under  these  acts  of  the  legislature  were 
paid  by  the  United  States  directly  to  the 
holders  of  the  bonds,  but  that  no  part  of 
It  came  Into  the  state  treasury;  and  that  on 
December  15,  1884,  an  unexpended  balance 
of  said  appropriation,  amounting  to  $8,- 
362.16,  was  covered  into  the  surplus  funds 
of  the  United  States  treasitry;  but  It  also 
appears  that  there  remain  unpaid  of  the 
bonds  of  1851,  $3,000;  of  the  bonds  of 
1852,  $16,800;  and  upon  coupons  of  both 
issues  falling  due  between  January  1,  1854, 
and  September  1,  1856,  $173,322.28.  The 
coupons  attached  to  the  bonds  Issued  under 
the  act  of  1851  were  payable  by  the  state 
treasurer  to  bearer  in  the  city  of  New  York, 
and  the  coupons  of  1852  were  payable  at 
the  office  of  the  state  treasurer. 

The  petition^'  presented  his  bond  and  ecu- 
pons  to  the  comptroller  March  31,  1891.  and 
demanded  that  a  warrant  Issue  requiring  the 
treasurer  to  pay  the  amount  of  the  principal 
of  said  bond  and  coupons,  viz.  $2,923.16.  and 
also  demanded  said  sum,  with  legal  interest 
thereon  from  the  maturity  of  sold  bond  and 
of  said  several  coupons,  amoxmtlug  In  all 
to  the  sum  of  $12,404.60,  which  demands  or 
either  of  them,  the  comptrtdler  refused  to 
comply  with.  It  was  further  found  that  at 
the  time  of  this  demand  there  was  In  the 
general  fund,  after  the  payment  of  all  appro- 
priatltms  Included  in  and  prior  to  the  forty- 
second  fiscal  year  ending  June  30,  1801,  the 
sum  of  $500,000;  and  that  from  1SG2  to  1889, 
both  Inclusive,  there  wa«  not  In  any  year  any 
surplus  in  that  fund  In  excess  of  appropria- 
tions for  current  expenses  and  special  appro- 
priations for  particular  purposes.  On  these 
facts  several  questions  are  presented  and  dis- 
cussed with  marked  ability  by  the  learned 
counsel  of  the  respective  parties.  These 
questions  are:  (1)  Whether  the  liability  of 
the  state  upon  these  bonds  is  primary  and 
unconditional;  and.  If  oondltlonal,  whether 
the  general  government  has  made  provlHion 
for  their  payment    (2)  Whether  there  has 


been  an  appropriatloii  made  for  the  payment 
of  these  bonds  and  coiqions;  and,  If  so,  when 
such  appropriation  was  made*  and  when  It 
was  drst  available  for  such  payment  (3) 
MTiether  petitioner's  claims  are.  barred  by 
the  statute  of  Umltatitms.  And  (4)  whether 
It  was  the  duty  of  the  respondmt,  as  comjt 
trcUor,  to  drsiw  the  warrant  demanded  for 
the  whole  or  any  part  of  sold  dalm. 

I  shall  first  con.slder  the  last  of  these  prop- 
ositions, assuming  for  that  purpose  only,  but 
not  deciding,  tliat  tlie  liability  of  the  state  Is 
primary  and  unoonditionol;  that  the  claims 
of  petitioner  are  not  barred  by  the  statute 
of  limitatlors;  and  that  there  Is  a  fund  out 
of  which  they  mi^t  now  be  paid,  Sectlcm 
672  of  the  PoUflcal  Code  Is  as  foUows:  "The 
comptroller  must  not  draw  his  warrant  for 
any  claim  unless  it  has  been  approved  by 
the  board,  and  when,  hereafter,  the  comp- 
troller Is  directed  to  draw  his  warrant  for 
any  purpose,  this  direction  must  be  con- 
strued as  subject  to  the  provisions  of  this 
section,  unless  the  direction  Is  acoompanled 
by  a  special  provision  exempting  It  from  Its 
operation."  By  section  673  of  the  same  Code, 
"claims  upon  tbe  contingent  fund  of  either 
house  of  the  legislature,  and  for  official  sal- 
aries, are  exempted  from  the  operations  of 
the  provisions  of  the  preceding  twelve  sec- 
tions;" and  this  Is  the  only  general  exemp- 
tion found  in  the  Political  Code.  If  there  is 
any  special  provision  authorizing  the  comp- 
troller to  draw  his  warrant  In  favor  of  the 
petitioner  without  first  having  the  approval 
of  the  board  of  examiners,  our  attention  has 
not  been  called  to  It,  and  we  do  not  know  of 
any  such  provision.  Appellant  argues,  how- 
ever, that  for  two  reasons  It  was  not  neces- 
sary to  present  these  claims  to  the  board  of 
examiners.  The  first  is  tliat  the  acts  under 
\^■hIch  these  bonds  were  Issued  were  parsed, 
and  tile  bonds  were  In  fact  Issued,  before  the 
board  was  created;  and,  second,  that  the 
bccds  and  coupons,  being  in  their  nature 
audited  claims,  never  require  presentation  to 
any  auditing  ttoord  or  officer.  As  to  the  first 
of  these  points,  it  is  sufficient  to  say  that  the 
rc-quiremcnt  that  claims  against  the  state 
shall  be  presented  to  the  board  of  examiners 
In  no  way  affects  the  obligatloa  of  the  state 
to  pay  all  valid  claims,  but  relates  only  to 
the  proceeding  to  obtain  payment,  which, 
like  all  statutes  relating  to  remedies,  may  be 
changed  from  time  to  time;  nor  Is  the  va- 
lidity of  such  statute  affected  by  the  fact 
tliat  it  w.TS  enacted  before  the  b04ird  of  ex- 
aminers was  created,  even  though  the  new 
remedy  may  be  less  convenient  or  less 
prompt  and  speedy.  Cooley,  Const.  lim. 
(«th  Ed.)  347.  There  would  seem  to  be  much 
force  In  the  second  of  the  above  points  made 
by  appellant,  viz.  "that  bonds  and  coupons, 
being  In  their  nature  audited  claims,  never 
5*t  quire  presentation  to  any  auditing  board  or 
officer."  Such  seems  originally  to  have  been 
the  case.  The  first  exception  we  find  was 
the  act  of  April  1,  1872,  (Laws  1871-72,  p. 
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905,)  eiitltled  "An  act  concerning  duplicate 
bctds  of  the  funded  debt  of  1857,"  which  re- 
quired the  board  of  examiners  to  detenulne 
whether  said  bonds  were  genuine.  Whether 
this  act  In  any  manner  led  to  the  adoption  of 
section  672  of  the  Political  Code  It  is  not 
necessaiy  to  Inquire,  but  it  suggested  that 
circumstances  may  at  any  time  exist  render- 
-   tng  an  exumination  by  the  board  proper,  If 
not  necessary  for  the  protectiw  of  tbe  state. 
The  board  of  Ncamtnezs  hare  Judicial  pow- 
ers, though  restricted,  while  the  duties  of 
the  comptroller  In  connection  with  the  draw- 
ing of  warrants  up<m  the  treasurer  8e<mi  to 
be  purely  ndnlsterlal;  and  the  petition  in 
this  case,  as  well  as  tbe  briefs  of  counsel, 
wc'Old  indicate  that  there  were  many  ques- 
tions Involved  requiring  the  exercise  of  Judi- 
cial powers.  The  validity  of  bonds  executed 
by  tbe  officers  of  tbe  state  must  depend  ap<m 
tbe  law  under  Which  they  are  Issued.  The 
state  Is  not  bound  by  a  bond  purporting  to 
be  Its  obligation,  unless  It  ia  authorized  by 
law.  nor  is  It  bound  by  oonditlona  inserted 
therehi  not  substantially  conforming  to  tbe 
act  nndor  which  th^  wen  issued.  The  lia- 
bility of  the  states  therefore,  involves  some- 
thin?  more  than  an  Inspecticm  of  the  bond 
itself.    The  genuineness  of  the  signatures 
of  the  officers  of  the  state  does  not  neces- 
sarily fix  the  state's  liability.    They  are 
but  afnenta  of  the  stat^  and  their  authority 
to  do  tbe  act  In  question  must  be  found  In 
the  law.  To  determine  these  questions  Is  not 
a  mere  ministeriiil  act,  and  cannot  there- 
fore be  p^ormed  by  the  comptroller,  If  he 
be,  as  to  the  matter  of  drawing  warranlB. 
simply  an  executive  officer.  The  power  and 
duty  of  the  comptroller  In  the  premises  are 
the  only  questions  before  us.   If  be  has  not, 
as  we  conclude,  the  power  to  issue  the  war- 
rant under  the  circumstances  here  presented. 
It  was  bis  duty  to  refuse  to  issue  It.  This 
conclusion  makes  It  unnecessary  to  consider 
other  questiOTs  presoited  by  counsel.  The 
judgment  appealed  from  should  be  affirmed. 

We  concur:   SEAKLS,  C;  VANCLIEF,  C. 

PER  CTTRIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 

(4  Cal.  Unrw.  in) 

PEOPLE  V.  WORTH  et  al.    (No.  15,005.) 
(Su[n«me  Conrt  of  California.    Aug.  16,  1893.) 

JODGMBVT  OX  BaIL  BoND. 

The  fact  that  judjrmGnt  on  a  boil  bond 
IS  rendered  agamst  the  principal,  who  was  not 
snmiitoned,  and  who  did  not  appear,  does  not 
render  It  iDTalid  as  to  the  sureties,  agninst 
whom  judgment  was  also  rendered,  in  accord- 
ance with  the  terms  of  the  bond  making  each 
■urety  liable  for  the  full  amount  thereof. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;  A.  K.  Dougherty,  Judge. 

Action  by  the  people  of  the  state  of  Califor- 
nia against  Charies  H.  Worth,  as  principal. 
v.aifF.no.lS— 58 


and  others,  as  sureties,  on  a  ball  bond. 
Judgment  for  plalntiflC,  and  the  sureties  ap- 
peal Affirmed. 

James  w.  Oates.  for  appellants.  A.  O. 
Burnett,  for  respondent 

GAROUTTE.  J.  The  defoidant  Worth,  be- 
Ing  under  arrest,  charged  wltn  the  commis- 
sion of  a  criminal  offense,  was  released  from 
custody  upon^flllng  an  undertaltlng  on  appeal, 
wherehi  he  was  principal,  and  the  present  ap- 
pellants sureties.  Upon  his  failure  to  appear, 
tbe  bail  bond  was  declared  forfrtted.  and  this 
action  was  brought  to  recover  thereon.  Judg- 
ment went  for  the  people,  and  this  appeal  ts 
prosecuted  by  the  sureties  on  the  ball  bond 
from  the  Judgment  and  order  denyhig  a  new 
trial.   There  appears  to  bave  been  neither  a 
service  of  summons  upon  the  defendant 
Charles  H.  Worth,  nor  any  appearance  by 
him,  although  the  judgment  is  rendered 
against  him,  as  well  as  the  sureties  upon  the 
bail  bond;  and  upon  this  ground  the  Judg- 
ment is  attacked  by  the  appellants.    The  lia- 
bility of  each  surety  upon  the  bond  was  for 
the  full  amount  thereof,  and  the  Judgment  Is 
to  the  same  effect    We  are  unable  to  see  In 
what  manner  apt>dlante  are  Injured  by  the 
Judgment  of  which  they  complain.    The  ftict 
that  other  parties  are  made  liable  by  Its 
terms  should  be  a  source  of  satisfaction  to 
them,  rather  than  of  complaint,  as  It  fur- 
nishes additional  aid  In  bearing  Its  burdens. 
Conceding  the  facts  as  contended,  tbe  wrong 
done  by  the  trial  court  was  committed 
against  Charles  H.  Worth,  and  he  has  taken 
uo  appeal.    The  Judgment  Is  a  valid  judg- 
ment as  to  appellants  in  all  respects,  and  Its 
invalidity  as  to  others  not  complaining  ts  a 
matter  with  which  they  have  no  concern. 
We  see  no  valid  objection  to  the  form  of  the 
order  declaring  the  bail  bond  forfeited.  P6r 
tbe  foregoing  reasons,  let  the  Judgment  and 
order  be  affirmed. 

We   concnr:   BEATTT,   a   J.;  HARRI- 
SON, J. 


Cal.  ai6) 

6REIO  T.  RIORDAN  et  al.    (No.  14,800.) 

(Supreme  Conrt  of  California.    Aug.  16,  1883.) 

Mechanics'  Lirns  —  Pii,rao  Contract  —  Assios- 
MBNT—CORPOKATIONB— Author  ITT  OF  OrricKBB. 

1,  Code  Civil  Proc.  g  1183,  requiring  ex- 
tracts for  buildings  or  Improvements,  where  the 
price  to  be  paid  exceeds  tl,UW>,  to  be  in  writ- 
ing, and  the  contract  or  a  memorandum  there- 
of, settinff  forth,  among  other  things,  a  state- 
ment of  the  gwieral  character  ot  the  work  to  be 
done,  to  be  filed  for  record,  failing  in  which, 
the  contract  to  be  void,  and  the  owner  liable 
for  labor  and  materials,  is  for  the  benefit  of 
lal>orers  and  material  men.  as  wril  as  the  own- 
er, and  failure  to  file  the  plans  and  specifica- 
tiona  for  a  building,  which  are  an  essential  part 
of  the  contract  for  its  construction,  is  fatal. 

2.  It  in  immaterial  that  the  contract  does 
not  expressly  refer  to  the  plans  and  epecifica- 
tions  aa  a  part  thereof,  where  it  appears  that 
they  did  in  fact  form  a  part  of  It  and  witbont 
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them  it  wonid  be  too  indefinite  and  uncertain 
to  meet  the  requirements  of  the  statute. 

3.  An  assij^nmcDt  of  a  claim  a  corpora- 
tion is  not  InTulid  because  no  authorltr.  either 
in  the  by-laws  or  hj  resolution  of  the  hoard  of 
directors,  Is  shown  in  the  manager  of  the  cor- 
poration and  president,  who  executed  the  as- 
■Ignment,  where  it  was  made  in  the  regular 
course  of  businesB,  with  the  knowledge  and 
consent  of  the  board  of  directors. 

4.  There  is  no  objection  to  assignment  of 
choses  in  action  to  a  third  person  for  the  par- 
pose  of  collection,  wad  in  aneh  case  the  legal 
title  passes  BO  as  to  oitltle  the  assignee  to  sue. 
while  the  M^snor  retains  an  equitable  interest 
with  which  the  debtor  has  no  concern. 

Gommlsslonera*  deddon.  Department  1. 
Appeal  from  superior  oonrt,  city  and  county 
of  San  fYnnclsco;  Charles  3.  Slack.  Judge. 

ActlfMi  by  James  Grelg  against  Patrick  W. 
Rlordan  and  others  to  enforce  mechanics* 
Uens.  From  a  decree  for  plaintiff,  and  from 
an  orAer  denying  a  motion  for  a  new  trial, 
defendants  ft]H>efll<  Affirmed. 

Stanley,  Story  &  Hayaes,  for  appeUants. 
Wm.  H.  Jordan,  F.  J.  ir^n.  PoAer  & 
EellB,  Wm.  H.  Flfleld,  Joseph  Leg^tt,  Wm. 
F.  Olbson,  and  Luis  F.  Dunand,  for  re- 
spondent. 

SEABLS,  0.  This  action  was  brought  to 
enforce  certain  mechanics'  liens  against  cer- 
tain property  on  Bush  street,  San  Francisco, 
known  as  the  French  Church,  taken  In  favor 
of  the  San  Francisco  Lumber  Company,  a 
corporation,  C.  Williams,  and  F.  G.  Nor- 
man, respectively,  and  by  them  assigned 
to  plaintiff.  Nine  other  llenholders  on  the 
same  property  Instituted  actions  to  foreclose, 
whereupon  the  actions  were  consolidated,  a 
trial  had,  and  a  decree  entered  foreclosing 
all  the  Hens  except  that  of  C.  Wlllianis,  held 
by  the  plalntUT,  Greig,  which  was  rejected. 
The  appeal  is  from  the  final  decree,  and 
from  an  order  denying  a  motion  for  a  new 
trial. 

The  original  contractor  for  the  Improve- 
ment In  which  all  the  liens  had  their  Incep- 
tion was  one  Joseph  Blnet,  who,  on  the  3l8t 
of  May,  1888.  HJtered,  into  a  contract  in 
writing  with  the  Reverend  Father  Henau- 
dler,  (acting  by  authority  of  his  Grace,  the 
archbishop,  P.  W.  Rlordan.  etc..)  whom  we 
will  designate  as  the  "owner,"  and  Blnet 
as  the  "contractor."  The  contractor  agreed 
within  100  working  days  from  date  to  furnish 
the  necessary  labor,  material,  tools.  Imple- 
ments, and  appliances,  and  to  erect  am\  com- 
plete in  a  woricmanllke  manner  the  altera* 
tlons  Qud  additions  to  be  done  at  the  French 
Church,  on  Bush  street,  above  Grant  avenue, 
and  known  as  "Notre  Dame  dee  Victoires," 
(with  the  exception  of  the  painting,)  and  to 
deliver  It  to  lie  owner  free  from  all  liens 
and  charges,  "In  conformity  with  the  plans, 
drawings,  and  spe<Mcations  for  the  same, 
made  by  Hueme  &  Everett,  the  architects 
employed  by  the  owner,  and  which  are  signed 
by  the  parties  hereto,  and  are  to  be  kept  and 
remain  in  the  office  of  said  architects,  sub- 
ject to  the  Inspection  of  the  parties  hereto 
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and  others  concerned  in  said  dectlon."  (2) 
The  architect  was  to  furnish  to  the  contract- 
or aH  details  and  wot^dng  drawings  of 
the  work  to  be  done  and  materials  famished 
In  accordance  therewith,  under  direction  and 
subject  to  approval  of  the  architect.  (3) 
The  lot  of  land  is  described.  (4)  The  owner 
was  to  pay  thoefbr  $10,248,-42,652  whfsi 
excavation,  brick  work,  and  entire  rough 
framing  of  Inside  and  west  passage  were  com- 
plete; $2,5K2  when  sashes  are  in,  and  col- 
umns, walls,  arches,  and  partitions  lathed 
and  covered  with  first  coat  of  mortar;  $2,652 
when  work  Is  completed  and  acc^ted  by 
architect;  and  $2,562  36  days  after  accept- 
ance; extra  work,  if  any,  to  be  paid  for  three- 
fourths  when  bolidlng  Is  accepted,  and  one- 
fourth  35  days  thereafter.  (5)  Hie  speciflca- 
tlous  and  drawings  are  intended  to  co- 
operate, so  that  any  work  exhibited  in  draw- 
ings and  not  .mentioned  In  specifications, 
or  vloe  versa,  is  to  be  done  as  tbougb 
mentioned  in  both.  (6)  Owner  at  liberty  to 
have  changes  or  alterations  without  avoiding 
contraot,  cost  thereof  to  be  added  or  sub- 
tracted, as  the  case  may  be.  There  are 
numerous  other  provisions  in  the  same  some- 
what lengthy  and  carefully  drawn  contract, 
but  they  do  not  seem  essential  to  the  ques- 
tions raised  on  appeal.  Hie  contract  was 
duly  executed  and  filed  in  the  office  of  the 
county  recorder  on  the  2d  day  of  June,  1888. 
The  drawings  and  specifications  wore  not 
filed,  nor  was  any  memorandum'  of  any 
kind  filed,  except  as  above  stated.  Work 
was  commenced  under  the  contract,  June 
5,  1888,  and  continued  until  July  14,  1888. 
during  which  period  some  $500  worth  of 
work  was  done,  when,  on  the  day  last  men- 
tioned, the  contractor  was  stopped  by  the 
fire  marshal,  the  work  as  planned  being  in 
violation  of  the  fire  ordinance  of  the  city 
and  county  of  San  Francisco.  On  the  28th 
day  of  July.  1888,  the  parties  entered  Into 
another  contract,  which  provided  for  changes 
from  the  plans  and  spet^cations,  among 
which  were  that  Instead  of  raising  the  old 
roof,  and  building  new  side  walls  of  studding, 
covered  with  laths  and  cement,  the  old  roof 
was  to  be  torn  down,  the  side  walls  and 
pleis  carried  up  with  brick  work  four  feet 
above  cornice,  new  roof  built.  bri<di  walls 
to  first  story  In  rear  of  church,  and  various 
and  sundry  changes.  presumaUy  to  meet 
the  requirements  of  the  fire  oi^lnance  or 
made  necessary  in  complying  therewith. 
These  changes  added  to  the  expense  $735. 
This  second  contract  was  not  recorded.  TtK 
work  was  performed  in  obedience  to  the  con- 
tract as  amended;  and  the  payments  made 
by  the  owner,  as  therein  provided  for,  ex- 
cept the  last,  which,  with  extra  work,  left 
a  balance  of  $2,765  In  the  hands  of  the  owner, 
which  was  paid  into  court  In  the  mean 
time  liens  of  subcontractors,  laborers,  ma- 
terial men,  etc.,  were  filed  against  the  prop> 
erty,  aggregating  $5,435. 
If  the  contract  was  duly  filed  with  the  le- 
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corder,  as  required  bj  the  statute,  the  owner 
cannot  be  held  liable  beyond  the  contract 
price.  It  on  the  other  band,  the  contract 
was  not  filed,  as  provided  by  section  1183  of 
the.  Code  of  Civil  Procedure,  the  price  agreed 
to  be  paid  being  in  excess  of  $1,000,  the  con- 
tract was  void,  and  the  owner  (the  defendant 
here)  Is  liable.  That  portiw  of  section  1183 
involved  In  the  question  as  presented  is  as 
follows:  "All  such  contracts  shall  be  In  writ- 
ing when  the  amount  agreed  to  be  paid  there- 
under exceeds  one  thousand  dollars,  and  shall 
be  subscribed  by  the  parties  thereto,  and 
the  said  contract,  or  a  memoranduni  thereof, 
setting  forth  the  names  of  all  the  parties  to 
the  contract,  a  description  of  the  property  to 
be  affected  thereby,  together  with  a  state- 
ment of  the  general  character  of  the  woi^  to 
be  done,  the  total  amount  to  be  paid  there- 
und^.  and  the  amounts  of  all  partial  pay- 
ments, together  with  the  times  when  such 
paym^its  shall  'be  due  and  payable,  and 
shall,  before  the  work  Is  commraced,  be  filed 
in  the  office  of  the  county  recorder;  •  •  • 
otherwise  they  shall  be  wholly  void,  and 
no  recovery  shall  be  had  thereon  by  either 
party  thereto;  and  In  such  case  the  labor 
dcme  and  materials  furnished  by  all  persons 
iifuresaid,  except  the  contractor,  shall  be 
deemed  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have 
a  lien  for  the  value  thereof."  The  object 
of  the  statute  in  requiring  contracts  in  ex- 
cess of  $1,000  to  be  filed  with  the  recorder 
seems  to  be  twofold:  (1)  As  a  security  to 
the  owner,  who  is  thereby  shielded  from  lia- 
bility to  subcontractors,  laborers,  and  ma- 
terial men.  beyond  his  contract  price.  (2) 
To  afTord  InfcMiuatiou  to  all  others  furnish- 
ing materials  or  performing  services  in  and 
about  the  contemplated  Improrement,  up- 
on which  to  predicate  an  opinion  founded 
upon  the  value  of  the  property,  the  price  to 
be  paid,  and  the  dates  of  payment,  as  to 
whether  the  contract  price  Is  such  as  will 
probably  be  adequate  security,  and  the  lien 
therefor  given  to  them  by  the  statute  suffl- 
ci«it  to  warrant  them  in  bestowing  their  la- 
bor or  furnishing  materials  for  tlte  pro- 
posed Improvement.  Manifestly,  If  the  im- 
provement, when  completed,  token  with  the 
property  upon  whldi  It  is  situated,  la  of  a 
<diarftcter  having  no  extrinsic  or  market  value, 
—as,  for  Instance,  a  mill  for  crushing  qnariz 
rock  where  there  ts  not  and  cannot  be  any 
quartz  lock  to  crush,— or  If,  the  propertsr  be- 
ing valueless,  the  price  agreed  to  be  paid  Is 
far  bdow  the  value  of  the  woriE  to  be  done. 
It  Is  of  the  utmost  Importance  that  these  fiicts 
should  be  known  to  those  about  to  become 
interested.  *mie  plans,  drawings,  and  specl- 
flcatlons"  in  conformity  with  which  the  woA 
was  to  be  done  were  not  filed  with  the  con- 
tract Th^  constituted,  so  far  as  the  "gen- 
eral character  ot  the  work  to  be  done"  was 
coac«ned,  the  very  soul  and  essence  ct  the 
agremoit  f^thout  them  the  dimensions 
and  diaiacter  of  the  work  cannot  be  Aeter- 


mined.  Whether  It  was  to  be  composed  of 
iron,  stone,  brick,  or  wood  we  cannot  tdl.  A 
contract  to  construct  a  church,  build  a  house, 
or  sink  a  shaft  would  be  jtist  as  definite  as 
the  one  in  question.  In  the  nuitter  of  price 
to  l>e  paid,  the  dates  of  payment,  etc.,  it  was 
definite  and  certain.  In  the  matter  of  "the 
general  character  of  the  work  to  be  done," 
the  contract,  as  filed,  was,  without  the 
"plans,  drawings,  and  specifications,"  which 
formed  an  essential  part  there<^,  fatally  de- 
fective. If  It  be  urged  that  the  contract  did 
not  in  terms  recite  that  the  "plans,  drawings, 
and  speciflcatirais"  were  attached  thereto, 
and  made  a  part  of  the  contract,  the  answer 
Is  twoffdd:  (1)  It  abundantly  appears  that 
they  formed  an  essential  part  of  the  contract, 
and  they  became  a  part  thereof  as  effectively 
as  though  In  express  terms  so  designated. 
(2)  Without  them  the  contract  is  so  indefinite 
and  uncertain  as  not  to  comply  with  the  re- 
quirements of  the  statute.  We  regard  the 
recent  cases  decided  by  this  court.  Involving 
substantially  the  same  question,  as  conclusive 
of  the  matter  against  the  defendant.  Yancy 
V.  Morton,  94  Gal.  558,  29  Pac.  Rep.  1111; 
Willamette,  etc.,  Oo.  v.  Los  Angeles  College 
Co.,  94  CaL  229,  29  Pac.  Rep.  629;  HoUand 
V.  Wilson,  76  CaL  434,  18  Pac.  Rep.  412. 
If  we  view  the  contract  as  filed  in  the  light 
of  a  memorandum,  the  same  objections  are 
apparent  and  equally  fatal.  Willamette,  etc, 
Co.  V.  Los  Angeles  College  Co.,  supra. 
Deeming  the  original  contract  void  under 
the  statute,  it  Is  unnecessary  to  consider  the 
effect  of  the  amendments  to  It  They  were 
not  filed,  and  neither  add  to  nor  detract 
from  the  original  as  a  valid  contract. 

Against  the  three  assignments  to  plaintiff, 
Greig,  for  whi<^  he  had  Judgment,  appel- 
lants raise  objections.  The  first  is  to  the  va- 
lidity of  the  assignment  by  the  San  Prandsco 
Lumber  Company,  concerning  which  It  Is 
urged  that  no  authority  either  by  by-law  or 
resolution  of  the  board  of  directors  was 
shown  in  Thomas  Richardson,  the  manager  of 
the  company,  or  in  Adams,  the  president,  to 
execute  the  assignment  to  plaintiff.  The 
assignment  Is  In  due  form,  and  Is  executed 
by  "W.  J.  Adams,  President  San  Frandsco 
Lumber  Co.,"  and  "Thomas  Richardson, 
Manager,"  with  the  corporate  seal  attached. 
The  evidence  tended  to  show  tliat  the  as- 
signment was  made  In  the  regular  course  <st 
business  of  the  corporation  to  plaintiff  for 
coUectiw,  tlie  company  still  liaving  the 
equltaUe  interest  In  the  dalm.  In  the  lan- 
guage of  the  manager,  Richardson,  who  was 
a  witness:  "This  ia  a  corporation.  When 
It  was  necessary  to  make  the  astdgnment,  we 
talked  the  matter  over  in  the  board,  and  it 
was  decided  that  I  should  make  the  assign- 
ment to  Mr.  Greig,  for  the  purpose  of  collect- 
ing this  amoont  *  •  *  The  company  is 
not  at  present  the  owner  of  the  Claim.  •  •  • 
The  indorsem^it  upon  the  document  la  the 
corporate  seal  of  the  company.  It  was 
placed  there  by  the  oecretaiy."   Again:  "I 
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don't  thtnk  It  waa  made  a  matter  of  resolu- 
tion, but  It  was  a  matter  which  we  are  In 
the  habit  of  doing  in  the  regular  way  of  busi- 
ness. I  had  the  power  to  do  so,— to  make 
the  aaslgnment'*  There  was  testimony  to 
the  effect  that  it  was  not  entered  In  the  rec- 
ord, because  they  did  not  usually  do  that,  and 
that  the  matter  was  discussed  at  meetings  of 
the  board  In  the  ordinary  way,  and  Kichard- 
Bon,  the  general  manager,  was  at  a  regular 
meeting  of  the  board  authorized  to  do  as  he 
thought  best  as  to  the  assignment  There 
was  a  period  In  the  history  of  cor[K>ratlons 
when  the  moat  ordinary  transactlonB  were 
required  to  be  authorized  by  solemn  reso- 
lution of  the  board  of  trustees,  duly  entered 
in  their  records,  and  authenticated  by  the 
corporate  seal.  With  the  multiplication  of 
cm^nitions,  having  for  their  object  nearly 
every  business  pursuit  known  to  modem 
times,  the  formalities  previously  regarded  as 
necessary,  and  which  were  Uly  adapted  to 
pursuits  requiring  prompt  action,  hare  been 
greatly  abridged.  "Corporations,"  soys  Bron- 
son,  G.  J.,  in  GtUett  t.  Campbell.  1  Denio, 
"like  Indlvidunls,  may  appoint  agents  and 
moke  nuMt  of  the  contracts  which  fall  within 
the  scope  of  their  general  powers  without 
the  use  ot  a  seal.  Hie  role  was  <nice  oQier- 
wlse.  bat  that  day  has  gone  by."  The  ease 
In  which  the  above  language  was  used  was 
one  In  which  the  president  qnd  cashier  of 
A  bank,  for  the  purpose  ot  securing  a  debt 
owed  tqr  ttie  bank,  had  assigned  a  debt  due 
to  the  bank,  and  It  waa  objected  that  no 
authority  to  make  the  assignm^t  had  been 
shown  by  the  by-laws  of  the  company  or  a 
resolution  of  the  board  of  directors,  and  the 
validity  of  the  assignment  waa  uphdd.  Mc- 
Kteman  v.  Lenzen,  56  CaL  61,  was  in  many 
respects  similar  to  the  case  at  Imr,  and  the 
power  of  the  general  manager  to  assign  a 
book  account  for  lumber  sold  by  the  corpo- 
ration to  a  creditor  of  the  corporation,  In 
payment  of  an  otlstlng  debt,  waa  upheld. 
Waterman  on  Corporations,  at  section  30, 
says:  "As  a  general  managing  agent  and 
superintendent  la  the  representative  of  the 
coriwration,  and  may  do  In  the  transaction 
of  its  ordinary  affairs  what  the  corporation 
itself  could  do  within  the  scope  of  Its  powers, 
he  may  assign  the  chose  In  action  of  the  cor- 
poration  to  Ita  creditors  either  in  payment 
of  or  08  secnrlty  for  the  payment  of  a  pre- 
cedent debt  of  the  corporation  without  ex- 
press authority  of  the  board  of  directors." 
The  following  cases  tiphold  the  same  gen- 
eral principle:  Bank  v.  Kohner,  85  N.  Y. 
590;  Ringling  v.  Kohn,  «  Mo.  App.  333; 
Donnell  v.  Bank,  80  Mo.  170;  Association  v. 
Martin,  39  Kan.  750. 18  Pac.  Rep.  941;  Seeley 
V.  Lumber  Co.,  59  Cal.  24;  Jennings  v.  Bank,  70 
Cal.  328,  21  Pac.  Uep.  S-VJ;  Smith  v.  Mining 
Co.,  66  Cal.  3»8,  5  Pac.  Hep.  688;  Centertown 
Co.  V.  Swignrt,  (Kan.)  23  Pac.  Rep.  509.  In 
the  conveyance  of  real  estate  and  In  transac- 
tions outside  the  usual  scope  of  their  business, 
corporations  are  held  to  much  ot  the  strict- 


ness by  which  they  were  governed  in  former 
times.  They  must  act  as  Individuals  may 
act,  through  agents,  and,  within  the  general 
scope  of  their  ordinary'  business,  their  man- 
aging agents  can  bind  their  principals  as  can 
those  of  an  individual;  and,  If  their  agents 
transcend  their  powers,  the  corporations, 
having  knowledge  thereof  and  not  specially 
repudiating  the  act,  are  eqnally  bound  as 
Individuals  would  be  under  like  circumstan- 
ces. The  d^endant  here  Is  only  concerned 
to  know  that  the  assignment  here  is  of  such 
a  diaracter  as  to  bind  the  assignor.  That 
the  assignor  Is  and  will  be  bound  by  the 
act  of  Its  general  manager  Is  evident  from 
the  fact  which  appears,  that  the  transaction 
was  In  the  (Nrdlnary  course  of  business  of  the 
corporation.  (2)  Because  the  corporation 
bad  notice  of  the  asslgnmoit,  and  made  no 
objection  tbereto.  (3)  Because  the  evidence 
although  not  clear  and  explicit.  Is  sufficient 
to  uphold  the  position  that  the  board  ot  di- 
rectors, sitting  as  such,  authorized  the  assign- 
ment, it  not  being  an  act  requiring  a  formal 
resolution  to  be  entered  of  record.  The  ob> 
Jectlma  to  the  other  as^gnmenta  ore  not 
deemed  important  William  H.  Jordan  was 
the  attorney  for  plaintiff,  and  as  such,  at  the 
request  of  the  several  assignors,  prepared 
the  assignments,  and,  after  their  ezecutloa 
they  were  read  1^  the  assignee,  and  ap- 
parently left  Wltti  Us  said  attorn^.  The 
assignmenta  were  made  for  collection,  and 
no  OMistderatlon  was  paid  by  the  asrignee. 
It  la  matter  of  commtm  knowledge  that, 
fOr  the  pnriMse  of  saving  expense,  commer^ 
dal  assodatlona  and  others  resort  to  thia 
method.  In  soch.  cases  the  assignee  becomes 
the  legal  holder  of  the  chose  In  action,  whldi 
Is  sufficient  to  entitle  him  to  recovw,  while 
the  assignor  retains  an  equitable  Interest  In 
the  thing  assigned,  which  Is  of  no  moment 
to  the  debtor.  Pom.  Rem.  (2d  Ed.)  I  132; 
Oradwohl  v.  Hanis,  20  Gal.  154;  Allen  t. 
Brown.  44  N.  Y.  22S;  Williams  t.  Norton, 
3  Kan.  295;  Tol^  v.  Railroad  Co.,  (decid- 
ed June  9,  1893.)  33  Pac.  Rep.  650.  I  find 
no  errw  In  the  record  railing  for  a  reversal, 
and  am  of  opinion  the  Judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:  BELCHBB,  O.;  HATNES,  0. 

PER  CURIAM.  For  the  reasons  given  hi 
tbe  foregoing  (pinion  the  Judgment  and  oi> 
der  are  affirmed. 

(99  Cai.  363) 

BURNS  T.  SENNETT  et  al.    (No.  14,955.) 
(8iiprL>me  Court  of  California.   Aag.  26,  1883.) 
Injcht  to  Si!RVA:(T  —  Neoliobsoe  or  Fgijx>w 

BRRVAXT— EVIVENOB  — CuSTitll  AND  USAQE— Is- 
BTRt'CTIOKS. 

1.  Tile  rule  that  a  master  la  bonnd  to  fur- 
nish snfe  appIiancL's,  and  caunot  escape  liability 
for  failure  to  do  so  by  intrusting  the  duty  to  a 
servant,  by  whose  neeligeDce  a  fellow  servant 
is  injured,  does  not  apply  where  several  persona 
are  employed  to  do  certain  work,  and  by  tbo 
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contract  of  employment,  expreiB  or  Implied, 
they  are  to  adjust  the  apidiances  by  Thlch  the 
work  is  to  be  done. 

2.  The  fact  that  a  aervant  injured  by  the 
nesligence  of  fellow  servants  in  putting  np  ap- 
pliances for  doing  the  work,  and  which  were  to 
be  put  up  by  them,  thus  relieTing  the  master 
from  liability  for  their  negligence,  was  not 
hired  until  Reveral  days  after  the  othera,  and 
after  the  appliances  bad  been  adjusted,  does  not 
make  the  master  liable,  as  the  new  servant 
takes  the  risk  of  existing  negligence  of  his  fel- 
low serraDts. 

S.  Id  an  action  against  master  steTedores 
for  injuries  to  one  employed  to  help  load  a  ves- 
sel, caused  by  the  negliKence  of  a  fellow  nerv- 
ant  in  adjusting  the  appliances,  where  defend- 
ants claim  that  the  servants  were  required  to 
adjust  the  appliftnces,  and  that  the  negligence 
was  therefore  that  of  a  fellow  servant,  for 
which  they  were  not  liable,  defendants  may 
prove,  where  the  contract  of  hiring  is  silent  on 
the  question,  that  there  was  to  plaintiffs 
knowle<lge  a  custom  among  stevedores  at  that 
place  under  which  employes  were  required  to 
adjust  appliances  for  loading  and  unloading. 

4.  On  the  question  whether  a  master  used 
reasonable  care  in  adjusting  appliances,  be  may 
show  that  the  adjustment  was  made  in  the 
manner  in  which  such  appliances  are  usually 
adjusted. 

5.  Error  of  the  conrt  In  the  charge  given 
on  his  own  motion  in  ignoring  a  principle  on 
which  the  ease  depends  is  not  rendered  harm- 
less by  a  correct  charge  on  the  point,  i^ven  in 
an  iMlBted  instruction  requested     a  party. 

Department  2.  Appeal  from  auperim* 
conrtt  city  and  county  of  San  Franolsoo; 
Jobn  Him^  Jiu^. 

Action  by  Patrick  Bums  against  Sennett  & 
Ulller,  for  peramal  Injuries.  From  a  Judg- 
nient  for  plaintiff,  and  from  an  order  deny- 
ing a  motioD  for  a  new  trial,  def^tdants  ap- 
peaL  Bcversed. 

Mastlck,  B^cher  &  MasU(%  for  appellants. 
Mich.  Mullany  and  Wm.  Grant,  for  respond- 
ent 

MoFABXiAMD.  J.  This  Is  an  action  to  re- 
oover  damages  for  personal  injuries  alleged 
to  haTe  been  caused  by  the  negligenoe  of  de- 
fendants. Vwdiot  and  Judgment  were  for 
plaintiff,  and  defOidants  appeal  from  the 
JudjHrment,  and  from  an  oidor  drying  their 
motlwi  for  a  new  trUd.  A];^>dlant8  were 
stevedores;  and,  at  the  time  resp<»idMLt  was 
injured,  they  were  mgaged  In  loading  wheat 
Into  a  certain  eihlp  named  Obala,  for  which 
purpose  they  bad  employed  a  gang  ot  work- 
men, and  a  foreman  named  Wyatt  On  June 
7, 188D,  respoDdoit  was  one  of  the  gang,  and 
asi^tlng  to  load  tbe  wheat  into  said  ^p. 
His  particular  woriE  at  the  time  was  that  of 
what  Is  called  a  "sllngman;"  that  18,  It  was 
his  dn^  to  place  on.  the  wharf  a  "sUng,"  or 
eudlesa  ring  of  rope,  and  after  the  ware- 
housemen bad  placed  thereon  a  oertaln  num- 
ber of  sacks  of  it^eat  to  bring  the  ends  of 
the  sling  up  over  tbe  load,  to  "reeve"  aae 
end  of  the  ding  thxonjA  the  ottier,  to  put  the 
lift  book  througb  the  loop»  and  to  stewly  the 
ascending  load  while  within  his  reach,  and 
then  get  ready  another  sling  for  the  next 
Icfld.  When  tbe  lift  hook  waa  pitt  into  tbe 
loop,  the  load  was  raised      steam  power. 


applied  through  certain  ma<dilnery  and  ap- 
paratus until  it  was  above  tbe  side  of  the 
ship,  when  it  was  pulled  aboard  by  another 
employe.  On  the  day  last  named,  while  a 
load  of  wheat  was  tiius  asc^dlng.  It  sud- 
denly dropped  upon  respondent,  and  caused 
the  Injuries  for  which  he  seeks  damages  In 
this  action.  The  transcript  contains  minute 
deecriptJons  of  the  various  things,  which, 
when  put  in  place  and  properly  united  and 
adjusted,  constitute  the  appamtus  used  in 
loading  or  dlscbai^ng  cargoes,  but  it  is  suffl- 
cient  to  say  here  that  they  consist  of  a  hoist- 
ing engine  and  oertaJn  ropes,  working  blocks 
aud  tackle,  puUeya,  straps,  hooks,  swivels, 
etc.;  and,  with  respect  to  the  cause  of  the 
accident  by  which  respondent  was  Injured, 
It  is  sufficient  to  say  that  most  of  the  op- 
pamtus  is  to  a  great  extent  sustained  and 
kept  in  place  by  being  attached  by  hooks  to 
what  is  called  a  "strap,"  which  is  a  ring  of 
rope  placed  around  the  masthead  Just  above 
the  croestreea,  and  that  the  falling  of  the 
load  of  wheat  was  caused  by  the  brpaking  or 
glTlng  way  of  this  strap.  The  strap  was 
constructed  and  put  In  place  by  employes 
assigned  to  that  work  by  the  foreman.  The 
strap  should  have  been  "parceled;"  that  Is, 
properly  wrapped  or  covered  with  canvas, 
so  OS  to  prevent  it  from  being  chafed  by  con- 
tact with  the  crosstrees. 

We  do  not  think  that  there  was  evldraice 
in  this  case  to  warrant  the  Jury  In  finding 
that  the  accident  by  which  respondent  was 
hurt  waa  caused  by  the  negligence  of  any 
person,  except  in  this  respect:  we  think  that 
pos^bly,  taking  all  the  evldaice  and  ctrcum- 
stanoGS  in  proof,  the  Jury  were  warranted 
in  finding  that  the  acddait  was  caused  by 
the  ne^lgent  manner  in  which  the  strap  was 
ccnstmoted,  adjusted,  or  parceled.  Tbe  ques- 
tion in  the  case,  ther^or^  assuming  that 
there  waa  such  ne^gmce,  is  this:  Are  ap* 
pellants  liable  to  respondent  for  tbe  result  of 
the  said  nei^genoe  as  to  said  strap?  And 
tlds  can  be  correctly  answered  only  by  de- 
termining irtiether  or  not  the  proper  placing 
and  maintaining  of  the  strap  was  a  positive 
duty  which  tbe  a^t^louts  penonnlly  owed 
to  respcmdMiL  Daves  r.  Railroad  Co.,  (CaL) 
32  Pac.  Bep.  70S;  Railroad  Go.  v.  Baugh,  13 ' 
Sup.  Ct  R^.  914.  The  general  mle  is  weU 
established  that  an  empl<^e  cannot  recover 
judgment  against  his  anploy«r  for  persona! 
injuries  ransed  the  neg3tg(»u»  of  a  fellow 
servant.  The  authorities  to  this  p<rfnt  are  nu- 
merous, but  it  is  oaiy  necessary  to  dte  here 
tbe  most  recoit  ded^ons  of  tills  court  upon 
the  snbjeot,  (Daves  r.  Railroad  Co.,  suprn, 
and  Otrngrave  r.  Railroad  Co.,  88  Cal.  300,  26 
Fac.  Rep.  175,)  and  the  recoit  decision  of  the 
supreme  court  of  tbe  United  States  In  Rail- 
road Co.  V.  Baus^,  supra;  and.  If  In  tbe  case 
at  bar  the  adjustment  and  maintenance  of 
tbe  said  strap  waa  not  a  duty  wUdi  appd- 
lants  owed  posimally  to  reepondoit,  then  aU 
the  gang  of  men  annoyed  by  appellants  in 
loading  the  ship  were  f dlow  servants,  and 
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respondent  could  not  recover  of  appellants 
for  injuries  catised  by  the  ne^gence  of  one 
or  more  of  eald  fellow  servants  in  construct- 
ing, parceling,  etc.,  said  strap.  There  la  an- 
other gen^^  rule,  however,  under  which 
alone,  upon  the  faots  so  far  appearing  re- 
q>cndeiit  can  maint^n  this  actitm,  if  he  can 
maintain  It  at  all;  and  tlzat  Eoieral  inle  Is  that 
an  employer  must  fumish  machinery  and  ap- 
XOianofls  reaaonably  snitaUe  and  safe  tar  the 
onplf^e  to  do  his  wtak.  In  socta  a  oaae  the 
employer  Is,  of  course,  not  bound  to  Insure 
12ie  employe  against  any  detect  in  aoch  ap- 
pliances, bat  he  la  bound  to  use  reaaonable 
oare  In  tbelr  selecUon  or  consteuotion;  and. 
Yrtiere  that  rule  a|^Ues,'tbe  duty  to  furnish 
audi  maohlneiy  and  api^lances  is  one  which 
the  employer  owes  peisonidly  to  the  em* 
ployed,  and  he  oaunot  escape  tiiat  duty  by 
trustiiig  It  to  an  enqploye  who  n^gw^ 
peiforma  it  Doee  that  rule  apply  to  the  case 
at  bar,  and  were  there  any  errors  prejudtdal 
to  appellants  committed  by  the  court  behm 
bearing  upon  Oiat  Questttm? 

While  the  gniertd  rule  is  aa  above  stated, 
still  it  is  we'll  establlahed  that  the  rule 
does  not  apply  to  a  case  where  several  per- 
sons are  employed  to  do  certain  work, 
and  by  the  contract  ot  employment,  either 
express  or  implied,  the  employes  are  to  ad- 
Just  the  appliances  by  which  the  work  Is  to 
be  done.  For  Instance,  if  several  men  are 
emi^ed  to  paint  a  biUlding,  or  to  do  some 
work  upon  it  wUch  requiros  scaffolding, 
or  some  odier  temponiry  structure  or  appli- 
ance to  support  the  workmen,  the  employer 
to  furnish  the  materials  and  the  employed  to 
ctMistnict  or  adjust  the  scaffolding  or  other 
appliance,  flie  employer  Is  not  liable  to  one  of 
the  employes  for  the  oardtess  act  of  another 
employe  done  In  the  ooastiQcttoa.  adjust- 
ment, or  mainteuinoe  of  tiie  structure  or  ap- 
pliance. There  are  many  cnses  establishing 
and  Illustrating  this  principle,  nnd  .ipplylng 
It  to  a  variety  ot  facts,  a  few  of  which  are 
the  following:  Peech^  v.  Railway  Co.,  62 
Wis.  338,  21  N.  W.  Rep.  269;  UuOer  v. 
Townsend,  120  N.  T.  105.  26  N.  E.  Rep.  1017; 
KJHea  V.  Ii'iixon.  125  Mass.  485;  Ross  v. 
Wallier,  139  Pa.  St  42,  21  AU.  Rep.  157.  160; 
Benn  v.  Null,  05  Iowa,  407,  21  N.  W.  R<^. 
700;  Bowen  v.  Railway  Co.,  95  Mo.  208,  8 
S.  W.  Rep.  230. 

With  reepeot  to  tbc  giving  and  refusing  of 
Instructions  on  the  point  above  stated,  It 
would  be  Impossible,  within  reasonable  lim- 
its, to  notice  each  instruction  In  det;ill;  nnd 
we  will  <)(xifine  ourselves  to  a  genertil  view  of 
them.  Some  of  ^e  lnstnictl(ms  asked  by  ap- 
pellants and  refused  or  modified  by  the  court 
— partlcnlariy  Nos.  3  and  7— might  well  have 
been  given  as  asked;  but  we  cannot  say  that 
appellants  were  prejudiced  by  their  refusal, 
in  view  of  the  fact  tliat  the  court  at  appel- 
lants' request  gave  Instruction  No.  G,  which 
Is  OS  follows:  "If  a  master  employs  serv- 
ants to  perform  a  particular  service.  In  the 
Gouise  ot  whlcii  it  Is  necessary  for  them  to 


construct  and  adjust  machines  or  appliances 
for  their  own  use  In  such  service,  then,  in 
the  absence  of  any  special  contract  to  the 
contrary,  the  master  Is  only  bound  to  fumish 
propw  materials  from  vbidi  to  construct 
such  machines  or  appliances,  and  is  not 
bound  to  see  that  such  machines  or  appli- 
ances are  proiieriy  constmoted  or  adjusted." 
But  the  charge  given  by  the  court  of  itp  own 
moti<m  to  the  jxary,  while  in  the  main  coi^ 
rect  seons  to  overlook  or  Ignore  the  prin- 
ciple contained  In  said  Instruction  No.  6.  It 
may  be  idausibly  argued  that  Hie  Jury  are 
presumed  to  have  ooa^daed  the  cbarge  of 
the  court  as  modified  toy  sakl  tnstmctlMi  Na 
6;  but  as  the  said  Instmotlon  was  an  Isolated 
(me,  giroi  at  the  request  of  a  party,  the  Jury 
would  have  nm<di  mcHre  surdy  understood  tbe 
oomrt  If,  In  its  own  dbarg^  it  had  made  ex.- 
pmea  referaice  to  tlie  i»lni^le  stated  In  said 
histmoUon.  We  do  not  see  at  present  that 
the  instructions  on  this  point  are  subject  to 
further  criticism.  We  have  said  wiough,  we 
think,  on  the  subject  to  guide  the  court  In 
the  evmt  of  aiHitfaer  trisL 

We  think,  however,  that  the  court  did 
not  cany  out  the  prind^e  of  said  instruc- 
tion Na  6  in  ruling  upon  the  admissibility 
of  evidence,  and  tliat  errors  prejudifdal  to 
appellants  wwe  committed  In  excluding 
certain  testimony  which,  th^  ottereA.  We 
do  not  think  that  the  various  Iscdated  and 
detached  pieces  of  machinery  and  api^ 
aooes  above  described,  when  temporarily 
put  together  for  the  purpose  of  loading  or 
unloadlng'a  particular  ship,  can  be  properly 
considered  as  one  entire  and  permanent 
machine  or  appliance.  In  the  sense,  for  in- 
stance. In  which  a  looomoUve  or  a  railroad 
track  may  be  so  considered.  Peschel  v.  Rail- 
way C!o.,  62  Wis.  342.  21  N.  W.  Rep.  269.  It 
Is  evident  from  the  nature  of  the  business  of 
a  stevedore  that  the  temporary  adjustment  of 
these  detached  pieces  bos  to  be  frecpiently 
made,  as  often  as  they  are  removed  from 
one  ship  to  anothw.  Now,  It  Is  contended 
by  appellants  that  when  a  gang  of  men  are 
employed  to  go  to  work  at  loading  a  ship. 
It  is  a  part  of  the  contract  of  employment 
that  they  ore  to  adjust  the  appliances  with 
which  they  ore  to  work,  aud  that  to  make 
the  adjustment  is  not  a  duty  owing  person- 
ally by  the  employer.  If  this  be  so,  then 
the  employer  is  not  liable  to  the  employe 
for  damages  caused  by  the  negligent  act  of 
another  employe  In  making  such  adjust - 
mtmt.  In  order  to  prove  that  the  employ- 
ment was  as  contended,  appellants  asked 
their  witness  Wyatt  who  was  their  forf- 
mon.  and  an  experienced  stevedore,  these 
questions:  "Question.  Is  there  a  custom 
among  stevedores  in  San  Francisco  in  regard 
to  the  putting  up  of  gear  and  tackle  for 
discharging  and  loading  ships?  Q.  What 
is  the  custom.  If  there  is  any,  of  stevedores 
In  San  Francisco,  as  to  putting  up  gear  and 
tackle  for  discharging  and  loadii^  ships? 
Does  the  master  stevedwe  undertake  to 
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furnish  the  men  with  gear  and  tackle  put 
np  and  In  order,  or  is  It  a  part  o*  the  work 
for  wliieh  the  men  are  hired  to  put  np  their 
own  gear  and  tackle,  and  take  care  of  it?" 
To  these  questions  respondent  objected  as 
"Incompetent,  Immaterial^  and  irrelevant," 
and  the  objection  was  sustained.  Appel- 
lants then,  in  connection  with  the  last  qviea- 
tlon«  made  the  ft^owing  offer:  "We  pro- 
I>ose  by  this  question,  and  others  which 
will  follow  it,  to  prove  by  this  witness  and 
other  witnesses  whom  we  propose  to  call 
that  by  the  custom  of  stevedores  In  San 
Fnindsoo,  at  and  before  the  time, of  plain- 
tiff's employment,  the  gang  of  men  em- 
ployed to  discharge  or  load  a  vessel  were 
required,  as  a  part  of  the  work  for  which 
they  were  hired,  to  put  up  and  take  care  of 
all  the  gear  and  tackle  necessary  for  their 
use,  the  master  undertaking  to  furnish  only 
suitable  rope,  blocks,  and  other  material  for 
that  purpose;  that  this  custom  was  well 
known  to  plaintiff  at  the  time;  that  he  and 
his  fellow  members  of  the  gang  were  em- 
ployed under  that  custom,  and  without  any 
fiontraot  to  the  contrary,  for  the  dlschai^ 
and  loading  of  the  ship  so  far  as  be  was 
«ttpIoyed  In  It,"— to  which  the  same  gen- 
eaU  objection  was  sustained.  The  witness 
was  then  asked  this  question:  "When  you 
hired  this  gang  of  men,  was  It  their  dnty  to 
take  care  of  the  gear  and  tadkle?  Were 
they  hired  for  that  purpose?"  And  a  gen- 
eral objection  to  the  question  was  sustained. 
Of  their  witness  Redmond,  also  an  experi- 
enced Bteredore,  appeliants  asked  these 
questions:  "Q.  What  does  the  mastst 
stevedore  famish  to  the  gang  of  men  when 
he  has  taken  the  Job  of  discharging  a  ship? 
Q.  Does  the  master  stevedore  undertake  or 
0(»ttract  to  furnish  to  the  gang  of  men  em- 
ployed to  dladiarge  or  load  a  ship  anything 
except  the  maiterial  to  put  up,  which,  when 
put  up.  will  constitute  the  rigging  necessary 
for  the  wortc  to  be  dime?  Q.  What,  If 
anything,  does  the  master  stevedore  con- 
tract to  furnish  to  the  gang  of  mea  employed 
to  kwd  or  discharge  a  ship?"  To  each  of 
these  questions  the  general  objection  was 
made  that  It  was  "irrelevant,  immaterial, 
and  Incompetent."  and  the  objection  was  sus- 
tained. Appellants  duly  excepted  to  all 
of  said  rulings. 

We  think  that.  In  sustaining  the  objeo- 
noDB  to  the  above  questions  and  offered 
evidence  the  court  erred.  There  poadbly 
may  have  been  some  valid  special  objections 
to  the  fbnn  of  some  of  the  questions,  or  to 
some  particular  language  used,  aa  calling  for 
the  opinion  of  the  witness;  but  we  think 
that  the  general  objections  to  them  should 
have  been  overruled.  The  purpose  of  the 
offered  evidence  was  to  Ediow  what  the  real 
ocmtract  was  between  the  employer  and  the 
employed,  which  the  other  evidence  In  the 
case  left  in  doubt.  For  instance,  we  cannot 
Imagine  what  valid  objection  there  could  be 
to  the  qoeatloa:  "Were  th^  hired  for 


that  purpose?"  Moreover,  we  think  that 
so  far  as  the  offered  testimony  involved 
proof  of  the  usage,  if  any  such  there  were, 
which  entered  into  a  general  employment  to 
load  or  unload  a  ship,  in  the  absence  of  a 
special  contract,  it  should  hare  been  ad- 
mitted. A  usage,  of  course,  cannot  be  given 
in  evidence  to  relieve  a  party  from  his  ex- 
press stipulation,  or  to  vary  a  contract  cer- 
tain in  Its  terms;  but  it  has  a  legitimate 
office  In  aiding  to  Interpret  the  Intentions  of 
parties  to  a  contract,  the  real  character  of 
which  la  to  t>e  ascertained,  not  from  express 
stipulations,  but  from  general  implications 
and  presumptions.  Section  1982  of  the 
Civil  Code  provides  that  "an  employe  must 
perform  his  service  In  conformity  to  the 
usage  of  the  place  of  performanoe;"  and 
the  general  doctrine  of  usage  has  frequent 
express  recognition  in  the  Codes.  See  Civil 
Code,  Si  1645-1647,  1655,  lCo6;  Code  Ovil 
Proc  f  1870,  subd.  12;  Id.  {  1963,  subd.  12. 
See,  also,  Fraylor  v.  Mining  Co.,  17  CaL  593; 
Winans  v.  Hassey,  48  CaL  634;  Glllett  v. 
Mawman,  1  Taunt.  137;  Vauj^  v.  Gardner, 
7  B.  Mon.  330.  Our  oidnlon,  fhentore.  Is 
that  appdlauts  should  have  been  allowed 
to  Introduce  evidence  of  the  existence  of 
said  usage,  and  that  tiie  oourt  erred  In  ex- 
cluding the  said  testimony  offered  for  that 
purpose;  and  It  Is  quite  dear  that,  tf  such 
testimony  was  admissible,  It  was  material, 
and  that  Its  exclusion  was  prejudicial  to  ap- 
pdlants. 

Hie  fact  that  the  date  of  respondoit's 
employment  was  a  day  or  two  subsequent 
to  that  of  the  employment  of  some  of 
the  other  men  does  not  affect  the  op«a- 
tlon  of  the  rule.  It  was  said  by  the  court 
In  Butler  v.  Townsend,  supra,  as  follows: 
"The  new  servant  takes  the  risk  of  any 
existing  ne^ig^ce  of  his  fc^w  servants,  as 
well- as  that  which  may  th^eafter  occur. 
It  may  posribly  be  that  If  the  lumpers  had 
been  discharged,  and  ceased  to  be  serrante  at 
all.  and  the  defoidants,  hiring  others,  had 
furnished  the  erected  and  completed  sta^g 
for  their  use,  a  differmt  question  would 
have  arisen,  perhaps  InvolvitM;  some  new 
duty  of  the  mastw;  but  nothtaig  of  that 
kind  occurred.  Calkers  and  lumpers  at 
the  time  of  the  accident  were  working  to- 
gether upon  the  same  vessel,  for  the  same 
general  purpose,  and  under  the  common 
master,  when  the  negligence  became  opera- 
tive whidi  caused  the  Injury.  Tracing  It 
back  to  an  earlier  origin  is  of  no  consequence, 
unless  thereby  some  new  duty  of  the  master 
has  been  brought  Into  existence." 

There  are  only  one  or  two  other  points 
necessary  to  t>e  noticed.  Appellants  ex- 
cepted to  a  ruling  of  the  court  excluding  ev- 
idence that  respondent  and  appellants  be- 
longed to  an  association  called  the  "Riggers* 
&  Stevedores'  Union,"  which  xmdertakes  to 
regulate  and  restrict  the  employment  of  men 
by  stevedores.  The  exception  Is  not  pressed 
in  the  briefs;  but,  as  the  ytrfnt  may  arise 
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on  another  trial,  It  ta  proper  to  say  tiiat  we 
do  not  think  that  the  court  erred  in  exclud- 
ing the  evldenoe.  It  is  barely  possible  that 
euch  evidence  might  be  admissible  under 
peculiar  circumstances,  but  it  was  clearly 
not  admissible  when  offered  In  this  case. 

Aasomlng  that  it  was  the  duty  of  appd- 
lants  to  ooDstmct,  adjust,  and  maintain  the 
entire  bolstlDg  apparatus  and  appliances  as 
a  whole,  still  they  could  be  held  to  only 
reasonable  care  In  the  premises,  and  it  was 
admisslUe  for  them  to  prove  that  such  care 
waa  exmdsed  In  constructing  and  adjusting 
said  strap;  and  for  ttiat  purpose  we  think 
that  anieUanti  were  entitled  to  Introduce 
evldenoe  that  the  strap  was  *'pat  up  In  the 
manner  In  which  soch  straps  ore  usually  put 
iq^»  and  that  the  oourt  erred  In  sustaining 
an  objectton  to  the  question  on  that  subject 
asked  by  appdlonta  of  tb^  witness  Oeorge 
Wyatt  That  fact,  it  proven,  would  not  be 
ocmoluslTe  proof  of  due  care;  but  It  was 
proper  matter  to  be  eonsld«ed  by  the  jury 
hi  arriving  at  a  conchudon  on  the  snbjeot 
Tbe  rule  was  properly  stated  by  this  court 
la  Barrett  r.  Ballxoad  Go.,  91  CaL  803,  27 
Paa  Rep.  606,  as  toOowB:  ^fThe  fact  that  the 
buntable  was  latched  In  the  way  aooh  tables 
axe  nsually  fiuitened,  or  according  to  tte  nsn- 
al  enatxim  of  other  ittUioads,  although  a  mat- 
ter which  the  jury  had  a  right  to  consider  in 
pasiing  upon  the  question  whether  def  aid- 
ant exradlaed  ordinary  care  In  the  way  It 
maintained  the  tabl^  was  not  of  Itsdf  oon- 
duslve  proof  of  the  fact  Stout  v.  Rail- 
road Go^  2  DIU.  294;  O'MaUey  v.  RaOway 
Oo.,  43  Mhm.  289^  4B  N.  W.  Rep.  440." 

It  ta  not  necessary  to  consider  the  denial 
of  app^ants'  motion  tor  a  continuance,  or 
the  matter  of  newly-discovered  evid«ice. 
Whether  or  not  respondent  was  guilty  of 
contributory  negligence  in  standing  mider 
the  ascending  load  was  a  question  tor  the 
Jury,  under  the  conflicting  evidence  on  that 
point.  We  notice  no  other  points  necessary 
to  be  discussed.  Jodgm^t  and  order  re- 
versed, and  cause  remanded  tor  a  new 
trioL 

We  eoooor:  DB  HA.VBN»  J.;  JnTZGER- 
AU>,  J. 

(«  Cat.  Unr«p.  UB) 
CLEMENTS  et  aL  T.  McGINN  «t  aL  (No. 
15.099.) 

(Sai»«me  Court  of  California.    Aug.  80.  1893.) 

Wills — Contbst — Mental  Uapacitt — Evidenoi — 
Bdbden  or  Proot — Pirdinos. 
1.  Under  Code  CivU  Proc.  H  1330,  1331, 
{Hwidiag  that,  where  a  will  ta  admitted  to 
probate  without  contest,  any  person  interested 
may  within  one  year  initiate  a  contest,  and  if 
it  shall  appear  that  the  will  i«  invalid,  etc.,  the 
probate  must  be  annulled  and  revotied,  and  the 
powers  of  the  executor  most  cease,  where  a 
oontest  Is  Initiated  In  time,  and  the  will  found 
Invalid,  it  most  be  set  aside  in  toto,  aod  not 
left  standing  as  to  persons  not  Joining  In  the 
coDtesL  Estate  of  Freud,  15  Pac.  Uep.  135, 
78  OaL  655.  aqpLUned  and  foUomd.  Samsoix 


V.  Samson,  30  Pac  Rep.  979,  64  Cat  327,  dis- 
tinguished. 

2.  On  the  contest  of  a  will  on  the  groand 
of  mental  incapacity,  the  will  having  been  pn- 
vlously  admitted  to  probate,  contestants  onhr 
liave  the  burden  of  provinit  the  issues  raised, 
and  an  instruction  that  the  probate  of  the 
will  raises  a  presumption  of  mental  capadty, 
which  contestants  must  also  overcome,  is  prop- 
erly refused,  as  imposing  an  additional  burdm. 

3.  On  the  contest  of  a  will  on  the  gronnd 
of  mental  Incapacity,  declarations  of  testatw 
are  admissible  to  explain  his  peculiar  actions 
only  when  made  at  about  the  time  of  sodi  ac- 
tions, and  therefore  a  letter  by  him  is  not  ad- 
missible to  explain  certain  conduct,  where  It  is 
without  date,  and  there  is  DOtliiog  to  show 
when  it  was  written. 

4.  The  discharge  of  a  person  tnm  an  In- 
sane asylum  by  the  re^dent  physidan  and  sec- 
retaiy,  uiough  the  certificate  does  not  state  that 
she  ts  restored  to  reason.  Is  prima  facie  evi- 
dence that  she  is  BO  restored,  or  that  she  was 
improperly  committed,  and  is  therefore  a  com- 
petent witness,  these  beiog  the  only  grounds  foe 
her  discharge  under  the  statute. 

e.  Under  Code  Civil  Proc  {  ISSO,  dedaring 
that  persons  "who  are  of  unsoond  mind  at  the 
time  of  their  production  for  examination"  can- 
not be  witnesses,  the  fact  that  a  person  has 
been  committed  to  an  asylum  as  insane  does 
not  render  her  an  Inoompetent  witness,  bat  the 
question  of  competency  is  for  the  court,  and 
her  testimony  is  properly  received,  in  the  ab- 
sence of  anything  to  show  her  of  unsoand  mind. 

6.  A  witness  cannot  on  cross-examination, 
for  the  pnrpose  of  impeaching  him.  be  asked  as 
to  his  having  been  in  jail,  etc,  as,  under  Code 
Civil  Proc.  T  2051,  he  cannot  be  qaestioned  as 
to  particular  wrongful  acta 

7.  On  the  contest  of  a  will,  a  apedal  find- 
ing that  testator  was  not  of  "sound  mind**  is 
a  finding  of  an  nltimate  fact,  and  not  a  mere 
conclusion  of  law. 

Departm^t  2.  Appeal  from  scqperlor 
court,  city  and  oonnly  of  Ban  Frondaoo;  J. 

V.  CofCey,  Judge. 

Proceeding  by  Mary  A.  Clements  and  an- 
other against  Eugene  McGinn  and  others 
to  contest  the  will  of  James  McGinn,  de- 
ceased, which  had  been  admitted  to  probate. 
There  was  a  judgment  for  contestants,  and 
proponents  appeaL  Affirmed. 

P.  Beddy,  W.  EL  Metson,  Smith  A 
Muraakey,  and  Beddy,  Campb^  &  HetKm. 
for  appellants.  James  Ll  CUttenden  and  B. 
S.  Foote,  for  respondenta 

PER  CURIAM.  This  Is  a  contest  over  tiie 
last  wlU  of  James  McGinn,  who  departed  this 
life  on  or  about  February  6, 1888,  at  the  city 
and  county  of  San  Francisco,  leaving  a  last 
will,  bearing  date  Septembo'  26,  1887.  by 
which  he  left  to  his  executors,  In  tmat 
for  his  wife,  Johanna  McGinn,  during  her 
life,  all  of  his  property,  real  and  personal, 
of  the  value  of  $60,000  or  more,  and,  upon 
the  death  of  his  said  wife,  the  same  was 
bequeathed  and  devised  to '  his  cliUdren 
by  said  wife,  to  the  exclusion  of  oeartaln 
other  of  his  children  by  a  former  wlfe 
The  will  was  admitted  to  probate^  and 
Ehigene  McGinn  and  Joseph  Byrne,  therein 
named  as  executors,  were  duly  appoinrted 
OS  such  executora  In  dne  thne^  Mary  A 
Clements  and  Emma  Bnms,  two  oic  testotcw'i 
daughters  bj  a  former  marriage^  Inlttated 
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a  contest  to  annul  and  revoke  the  pro- 
bate of  said  will,  and  to  obtain  a  decree 
adjndgtng  the  invalidity  thereof  upou 
various  grounds,  among  which  were  (1) 
that  the  will  was  made  under  duress;  (2) 
undue  Influence  and  duress;  (3)  fraud  on  the 
part  of  Johanna  McGinn  and  others,  where- 
by the  execation  of  said  will  was  procured; 
(4)  that  James  McGinn  was  of  imsound  mind 
and  insane,  and  not  of  sound  and  disposing 
mind  and  memory,  when  said  last  will  was 
made,  signed,  published,  and  executed.  An- 
swers were  filed  by  the  executors,  by 
Johanna  McGinn,  the  widow,  and  Ellen 
Frances  McGinn,  her  daughter,  which  an- 
swers were,  by  stipulation  of  the  attorneys, 
treated  as  the  answ^  of  all  the  minor 
children  of  James  and  Johanna  McGinn. 
Under  the  pleadings,  17  issues  were  framed 
and  submitted  to  a  Jury  impaneled  to  try 
the  cause,  all  of  which  were  answered  by  said 
Jury  in  favor  of  the  respondents  below  and 
appellants  here,  except  one,  which  was  an- 
swered in  favor  of  contestants.  It  was  as 
follows:  "Eleventh  isme.  Was  the  said  James 
McGinn  of  sound  mind  at  the  time  said 
instrument  was  subscribed  by  him,  and 
when  the  said  James  F.  Tevlin  and  said 
James  F.  Smith  signed  their  names  to  the 
same?"  To  which  the  Jury  answered  "No." 
The  Issues  as  submitted,  with  the  answers 
thereto,  are  too  lengthy  to  be  set  out  in  full 
here.  It  may  be  said  of  them  In  brief  that 
the  findings  of  the  jury  thereon  were  com- 
plete and  specific,  and  were  to  the  effect 
that  no  fraud,  duress,  menace,  or  undue  In- 
fluence was  practiced  upon  the  testator  by 
Johanna  McGinn  or  any  other  person  in  the 
matter  of  the  will;  that  it  was  duly  made,  ex- 
ecuted, witnessed,  published,  and  declared  to 
be  the  last  will  and  testament  of  said  James 
McGinn,  and  was  never  by  him  annulled  or 
revoked,  and  was  only  invalid  by  reason  of 
said  testator  not  being  of  sound  mind  at  the 
date  of  Its  execution,  viz.  September  26,  1887. 
Upon  the  verdict  of  the  jury,  the  court 
entered  a  decree  adjudging  that  the  said 
James  McGinn  was  not  of  sound  and  dis- 
posing mind  on  the  26th  day  of  September, 
18S7,  at  the  time  when  said  alleged  will 
was  signed  adQ  published,  and  that  said 
alleged  will  Is  not  the  last  will  and  tes- 
tament of  James  McGinn,  decensedt  and 
revoking  the  probate  of  the  same.  lUs 
appeal  la  prosecuted  from  the  Judgment, 
and  from  an  order  denying  a  new  trIaL 
nie  trial  of  the  cause  was  on  fOr  67  days, 
extending  from  November  i5,  18S8.  to  April 
20,  1889.  mie  transcript  consists  of 
printed  pages,  of  which  over  ISO  i»ges  are 
devoted  to  the  evidence  and  objections  there- 
to. The  Instructions  of  the  court  to  the 
jury  cover  some  00  pages.  Many  exceptions 
were  reserved  at  the  trial  A  careful  re- 
view of  the  whole  case  leads  to  the  conclu- 
sion that  a  few  tmJy  of  tb&n  need  be  men- 
tioned. 

The  testtmonr  t«ided  to  show  that  tiie 
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testator,  James  McGinn,  was  a  long  time  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco, where  be  was  engaged  in  the  business 
of  an  tmdertaker.  He  was  twice  married. 
By  Ms  first  wife  he  had  six  children,  who 
survived  him,  four  of  whom  were  boys  and 
two  girls.  By  his  second  wife,  Johanna 
McGinn,  who  still  survives,  he  had  five 
children,  who  sunrlved  him.  Testator  seems 
to  have  been  naturally  of  an  excitable  tem- 
perament and  irasdble  disposition.  For 
some  time  prior  to  August  3,  18S7,  he  was 
in  failing  health,  and  complained  of  severe 
pains  in  his  head,  and  on  the  last-named 
date  had  a  sudden  and  serious  attack  of 
paralysis,  from  the  effects  of  which  he  was 
helpless  and  speechless  for  a  considerable 
time,  and  from  which  he  never  entirely  re- 
covered. The  will  in  question  was  executed 
September  20,  1887,  and  the  testator  died 
on  or  about  February  6, 18S8,  as  before  stated. 
The  question  as  to  whether  or  not  testator 
was  of  sound  and  disposing  mind  at  the 
date  of  the  execution  of  the  said  will  In- 
volved the  prominent  proposition  In  the  liti- 
gation. Many  witnesses  were  called  to  the 
point  by  the  contestants,  the  most  of  whom, 
as  Intimate  acquaintances  of  testator,  con- 
curred In  the  opinion  that  he  was  mentaUj' 
Insane. 

The  first  contention  of  the  appellants  Is 
that  the  eleventh  finding  of  the  Jury  Is  not 
a  question  of  fact  but  a  conclusion  of  law. 
Tlie  term  "sound  mind,"  as  applied  to 
the  condition  or  status  of  testator,  was  a  fact 
It  was  for  the  purposes  of  the  case  an  ul- 
timate fact,  in  the  establishment  of  which 
the  physical  condition  of  the  party,  his  acts 
and  conduct  were  the  probative  facts.  Ac- 
cording to  the  finding  of  the  juiy,  testator 
was  not  of  sound  mind  at  the  date  of  the 
execution  of  the  will;  In  other  words,  he 
was  of  unsound  mind.  "A  person  of  un- 
sound mind  is  an  adult  who,  from  Infirmity 
of  mind.  Is  Incapable  of  managing  himself 
or  his  affairs.  The  term,  therefore,  Includef 
Insane  persons,  Idiots,  and  Imbeciles."  Black, 
Law  Diet;  Jaiklns  t.  Jenkins'  Heirs,  2 
Dana,  103.  It  Is  the  possession  of  a  sound 
mind  which  b  one  of  the  requisites  to  capac- 
ity to  make  a  will.  (MvU  Code,  §  1270.  The 
term  "dlspoelag  cajKicity  or  mind"  are  al- 
ternative or  synonymous  phrases  In  the  law 
of  wills  for  "sound  mind"  and  "testa- 
m«itary  capacity."  Black,  Law  Diet  The 
expression  "unsound  mind"  equally  stands 
for  and  Includes  the  want  of  a  disposing 
mind  or  testamentary  capacity. 

It  Is  also  contended  that  the  decree  or 
Judgment  shonld  not  have  been  to  set  aside 
or  vacate  the  probate  of  the  will,  'as  to  tiiose 
who  did  not  contest,  and  Samson  v.  Sam- 
son, 04  ObI.  90  Pac.  979,  Is  dted 
in  support  of  the  position.  Counsel  also 
suggests  a  conflict  between  this  case  and 
that  of  Estate  of  Freud,  73  Gal  655,  15  Pac 
Bep.  135.  We  think  a  refer^ice  to  the  Code 
will  show— First)  that  Qie  contaition  of  ap- 
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peHants  Is  not  tmable;  second,  that  there 
Is  no  conflict  betwe^  the  cases  above  men- 
tioned. Seetlon  1330  of  the  Code  of  CItU 
Procedure  prorides  that  where,  as  in  the 
present  case,  a  will  is  admitted  to  probate 
without  contest,  any  person  Interested  may 
within  one  year  Initiate  a  contest,  and  If,  up- 
on a  hearing,  It  shall  appear  that  the  will  is 
Invalid  or  not  soffldently  proven  to  be  the 
last  "Will  of  the  testator,  the  probate  must 
be  annnllcd  and  revoked;  and  the  next  sec- 
tion provldea  that  thereupon  the  powers  of 
the  executor,  etc,  must  cease.  The  Case 
of  Freud  was,  lUce  the  present  one,  with- 
in these  provisions,  and  hence  there  was 
properly  a  revocation  of  the  probate  in  toto. 
The  case  of  Samson  v.  Samson,  supra, 
came  within  the  purview  of  section  1333, 
wbicfa.  provides  that,  if  no  person  contests 
the  validity  of  the  will  within  one  year  after 
its  probate,  such  probate  shall  be  conclusive 
except  against  infants,  etc.,  who  within  one 
year  after  their  disability  is  removed  may 
contest.  Ten  years  had  elapsed  In  that  case 
between  the  probate  of  the  will  and  the 
contest  by  an  Infant,  whose  disability  bad 
been  removed  within  one  year  next  t>efore 
filing  the  contest,  and  it  was  held  that  the 
other  heirs  were  concluded  by  the  lapse  of 
time,  and  henoe  that,  as  to  tbem,  the  probate 
should  not  be  set  aside. 

At  the  trial,  one  W.  J.  Mallady  was  called 
as  a  witness  on  behalf  of  contestants,  and 
testified  as  follows:  "I  knew  James  McGinn 
tT\'enty  years.  Was  in  his  employ  about 
eight  years.  James  McGinn  was  always  very 
friendly  with  me.  I  enjoyed  his  confidence 
and  friendship  up  to  the  time  of  his  last  sick- 
ness. On  one  occasion,  when  he  met  me  on 
Montgomery  street  during  his  last  siclmess, 
he  was  not  cordial  or  friwidly  with  me  as  he 
used  to  be.  He  treated  me  coldly.  My  opin- 
ion is  that  James  McGinn  was  of  unsound 
mind  durins  his  last  Ulnees.  One  of  my  rea- 
sons for  this  opinion  Is  that  he  treated  me 
coldly  and  unfriendly  on  this  occasion  when 
he  met  me  on  Montgomery  street"  Upon 
oross-examlnatlon,  counsd  for  defendants, 
after  proving  by  witness  that  he  knew  the 
handwriting  of  testator,  showed  Ulm  a  pai- 
per,  and  nsked  him  If  It  was  In  the  handwrl^ 
log  of  James  McGinn.  The  paper  was  ob- 
jected to  aa  evldfflace,  on  the  ground  that  it 
was  Incompetent,  Irrelevant,  and  Immaterial, 
and  tliat  Its  identtQcatlon  Is  Irrdevant  and 
Immaterial.  The  obJecUm  was  sustained,  and 
the  ruling  excepted  to.  Hie  papw  is  set  out 
In  the  record,  and  la  without  date.  It  pur- 
ports to  be  a  letter  signed  by  James  McGinn, 
addressed  to  the  captain  of  Boston  polios 
asking  for  informatlim  one  James  Mai* 
lady,  fcmnerly  of  Boston,  and  now  known  as 
William  J.  Hallady,  and  reeddlng  in  San 
Francisco;  expresses  doubts  as  to  his  hon- 
esty; and  seeks  information  as  to  his  pre- 
Tlona  career,  etc.  The  object,  as  we  may 
well  suppose,  was  to  show  a  lack  of  confl- 
d«u»  la  and  frlendablp  tor  the  witness  on 


the  part  of  McGinn,  and  thus  to  accoimt  tor 
the  treatment  of  the  former  by  the  lattw 
when  they  met  on  Montgomery  street,  as 
stated  In  the  direct  examination.  ■  \Vherever 
the  bodily  or  mental  fe^ings  of  an  Individual 
are  material  as  proof  upon  an  Issue,  the 
iLsiLil  expression  of  such  feelings  made  at 
the  time  in  qileBti<m  is  said  to  t>e  not  hearsay, 
but  original  evidence,  and,  as  such,  admissi- 
ble. 1  Greenl.  Rv.  1  102.  The  dlfllculty 
wbich  meets  us  In  the  solution  of  the  ques- 
tion here  Is  that  there  Is  no  date  to  the  docu- 
ment offered  In  evidence,  and  no  means  by 
which  to  determine  the  time  when  the  ex- 
pi^essioos  in  It  were  used.  The  witness  had 
known  McGinn  21  yeare,  and  had  been  In 
Ills  onploye  about  8  yectis,  but  during  wbich 
8  years  of  the  21  does  not  appear.  For 
aught  that  is  shown,  the  letter  may  have 
been  written  at  almost  any  time  within  this 
OS  tended  period.  The  anthorlties  are  quite 
uniform  to  the  effect  that  expressions  indic- 
ative of  mental  or  bodily  fe^ng  must  be 
confined  to  the  period  of  the  happening  of 
the  event  which  they  illustrate.  If,  in  the 
present  instance,  the  instrument  was  intend- 
ed to  show  a  revulsion  of  feeling  towards 
the  witness  on  the  port  of  a  sane  man  for 
valid  cause,  we  are  of  opinion  It  should  have 
appeared  that  it  emanated  prior  to  the  al- 
leged attack  upon  which  his  unsoundness  of 
nilod  was  predicated,  or  at  least  prior  to  the 
allefred  meeting  on  Mcmtgooiery  street.  If 
made  subsequently.  It  may  have  been  pro- 
moted by  the  vagary  of  a  disordered  mind, 
and  could  not  be  received  as  rational  sup- 
port and  reastm  for  the  changed  conduct  of 
McGinn  towards  the  witn^s.  We  cannot 
therefore  say  there  was  error  In  the  ^clu- 
idon  of  the  Instrument. 

There  wa«  no  ernv  In  the  mllng  of  the 
court  excluding  the  evidence  as  to  the  rea- 
sons which  Induced  the  witness  James  Mc- 
Ginn to  visit  his  tAtber.  The  partloular  visit 
Is  not  spedfled.  He  had  testified  as  to  the 
condltirai  la  which  he  found  hla  father,  and 
it  might  wen  he  that  he  visited  lilm  upon 
tho  most  weighty  matter  of  business,  snppos- 
iug  him  sane,  only  to  find  him  In  the  condi- 
tion he  described.  A  witness  cannot,  on 
croBS-examlnatloa,  for  fbe  ^rpose  of  bn> 
peaching  him,  be  qiiestlcMied  as  to  parttenlar 
wnmgfol  acts.  Code  Civil  Proo.  t  '2061; 
Jones  V.  Duchow,  S7  CoL  lOD,  23  Fac.  R^. 
371.  and  25  Pac  Bep.  250;  Shanm  r.  Sharon. 
79  Col  633,  22  Pac  Bep.  26,  131;  Evans  v. 
UeLny,  81  CoL  103.  22  Fac.  Bep.  408.  It 
follows  that  tbm  questions  propounded  to  tiie 
witness  Tlumiaa  MoGInn  as  to  Ms  having 
1>een  in  the  county  Jail,  etc..  were  improper. 
People  V.  Carolan,  71  CaL  106.  12  Faa  Bept 
52. 

Mrs.  Johanna  McGinn  was  called  as  a 
^vliness  cn  the  port  of  contestants,  and  her 
testimony  was  objected  to,  upon  the  ground 
that  she  was  Incompetent  to  testtcy  tiy  rea- 
son of  having  been  found  to  be  <tf  unsonnd 
mind,  and  an  exceptlcm  was  taken  to  the 
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ruling  of  the  court  permltdng  her  to  testify. 
Tbe  evideuce  already  before  the  court 
showed  that  Johanim  AlcCrlnn.  on  the  13th 
day  of  December,  1882,  wns  by  order  of  the 
supoilor  court,  or  a  judge  thereof,  commit- 
ted to  the  aaylum  for  the  tosaue'at  Napa 
as  Jia  ijisime  person,  upon  a  certificate  show- 
ing her  to  be  afflicted  with  a  form  of  Insan- 
ity known  as  "recurrent  mania;"  also  a 
certifioate  dated  November  4,  1883,  signed 
by  the  resident  physloian  and  sewetary,  dis- 
charging Johanna  McGinn  from  the  Napa 
State  A^lum  for  the  Insane,  but  which  did 
not  state  affirmatively  t^t  she  was  "cured 
and  restored  to'  reason."  The  provisions  of 
Cede  OlvU  Proc.  SS  1763-1760,  both  hicluslve, 
relate  to  the  appointment  and  discharge  of 
guardians,  and  the  care  and.  custody  of  the 
property  of  Insane  and  inoompeteut  persons, 
and,  for  the  purposes  Bpedfled  therein,  are  of 
oontroUing  force  and  effect;  and  the  adjudi- 
cation of  incompetency  there  provided  for 
is  coucladve  against  all  perstms  dealing  with 
the  ward  until  he  la  restored  to  competoncy 
to  manage  his  affairs,  as  provided  by  section 
1766  of  the  same  Code,  eixcept  as  limited 
by  section  40  of  the  CivU  Code.  Kellogg  v. 
Codiran.  87  Cal.  192,  25  Pac.  Kep.  677,  dis- 
cusses the  provisions  of  the  Code  and  the 
«aaes  to  wlildi  their  several  provisiona  are 
appUcaUe,  and  we  need  not  r^>eat  the  rea- 
scming  tliere  Indulged  In  hen.  The  conclu- 
aioo  reached  In  that  case  is  that  a  dlstdiarge 
^  ftom  the  ft^rluin.  father  because  impn^i^ly 
commltted  or  upon  the  ground  that  the  in- 
sane Inmate  has  reooTered,  as  provided  in 
880tf(n  2197  of  the  FoUtioel  Code,  restorai 
the  pei;pon  to  oapad^  to  sue,  save  where  a 
guardian  has  been  appointed  under  the  Code 
of  CItU  Prooedare.  Hie  qoevtion  of  the  ca- 
pacity of  a  witnesB  to  testis,  however,  doea 
not  tum  upon  the  point  whether  or  not  he 
has  been  dedared  buane^  or,  whok  so  de- 
dnred,  upmi  the  queatkm  Ot  Judicial  restora- 
tion. Sectton  1S80  ot  the  Code  of  OvU  Pn>- 
itednre  provides  as  fi^ows:  "The  following 
persons  cannot  be  wttnesaea:  (1)  Those  who 
are  of  unsound  mind  at  the  time  ot  IhsAr  pn^ 
ductl<ni  for  ^mlnati<m."  This  Is  substan- 
tially the  rule  as  It  has  existed  for  genera- 
tions, and  was  the  rule  of  the  common  law. 
Tlie  unsound  mind  mentioned  la  unsound  In 
fact  la  owitradlstbicti(m  to  Qiose  who  have 
been  JudidaDy  declared  of  unsound  mind. 
An  Insane  pwson  Is  competent  to  be  a  wit- 
ness if  he  understands  the  nature  of  an  oath, 
and  has  suffi<d«it  mental  power  to  give  a  cor- 
rect aoootmt  of  what  he  has  seen  or  heard. 
District  of  Columbia  v.  Armes,  107  U.  S. 
519,  2  Sup.  Ct  Rep.  840;  Feeble  v.  New  Ywk 
H<^«pltal.  3  Abb.  N.  C.  243;  Busw.  Inson. 
i  344,  and  cases  cited.  The  question  whether 
a  person  who  is  offered  as  a  witness  Is  insane 
at  the  time  goes  to  the  oMnpetency  of  the 
witness,  and  Is  a  prelimlmuy  questltm .  to 
be  dedkied  by  the  court  Cannady  v.  Lynch, 
27  Mhm.  435,  8  N.  W.  Rep.  164;  Holcomb 
T.  Uolcomt^  28  Conn.  177;  Grant  v.  Thomp- 


son, 4  Conn.  203;  Colenun  v.  Com.,  25  Grat. 
WS.  Section  2197  of  the  PoUtlcal  Code  pro- 
vides that  "Insane  petsons  received  In  the 
asylum  must,  upon  recovery,  be  discharged 
therefrom."  The  only  other  ground  for  a 
discharge  is  that  provided  by  the  act  of 
March  9,  1885,  by  which  it  is  mode  the  tluty 
of  the  resident  physician  to  discharge  per- 
sons who  have  been  Iraproperiy  committed. 
St.  1885,  p.  35.  As  was  held  In  KeUogg  v. 
Cochran,  supra,  a  discharge  for  either  of 
these  causes  (where  no  guardian  has  been  ap- 
pointed) restores  the  person  to  civil  capacity. 
In  Hand  v.  Burrows,  23  Hun,  330,  it  was  held 
that  a  commission  might  be  Issued  to  take 
the  testimony  of  one  committed  to  a  lunatic 
nfiylum  In  another  state,  on  the  ground  of  in- 
sanity, and  that  the  presiding  judge  would, 
before  admitting  It  in  evidence,  determine  by 
the  answers  given  and  such  witnesses  as 
might  be  produced  as  to  the  mental  condition 
of  the  witness,  and  consequent  admissibility 
of  the  evidence.  We  are  of  opinion,  th»— 
llrst,  that  the  discharge  of  the  witnees  from 
the  asylum  was  prima  fade  evidence  that 
she  was  restored  to  reason,  and  was  of 
sound  mind,  or  that  she  was  improperly  com- 
mitted to  such  asylum;  second,  that  in  any 
event  the  question  of  her  Incompetency  to 
testis  was  one  for  the  court  below  to  de- 
termine, and,  nothing  appearing  either  from 
a  prellmlnazy  examination  or  from  the  t^or 
of  her  testimony  to  Indicate  unsoundness  of 
mind  at  the  date  of  her  examination,  no  «*- 
ror  was  committed. 

There  are  numerous  other  exceptlcms  in  the 
record  baaed  upmi  the  mUngs  of  the  court 
upon  questions  asked  by  appellants  on  croes- 
exandnatlon  of  witnesses,  some  of  which 
rulings  were  correct,  some  clearly  upon  mat- 
ters within  the  discretion  of  the  court,  and 
others  vvhltib,  although  of  doubtful  propriety, 
are  not  of  mifflclent  .importance  to  warrant 
a  revenuL  We  do  not  tetA  called  uprai  to 
notice  them  In  detalL  The  Instructions  were 
Tdundnons,  and  presoited  to  the  Jury  the 
questions  at  law  apidicable  to  the  case  with 
great  clearness.  A  number  of  those  asked 
br  respondmta  and  refused  were  evidently 
BO  refused  because  others  precisely  similar 
or  of,  snbotantbiUy  rimOar  tmp(»t  had  been 
glv^  Others  refused  or  modlfled  related  to 
Issues  decided  In  ta.vtx  of  respondents,  and 
hence  need  not  be  considered.  The  court 
eliminated  from  tiie  ^^th  Instructkm  asked 
by  appellants  so  much  thereof  as  instructed 
the  Jury  that  the  previous  probate  of  the  will 
raised  a  preeumptlott  that  McGinn  was,  at 
the  time  of  Its  execution,  at  sound  and  dis- 
posing mind,  and  competent  to  make  a  will, 
"and,  unless  the  contestants  have  overcome 
not  only  this  presumption,  but  all  of  the 
other  evidence  In  the  case  offered  in  support 
of  said  presumption  and  the  sanity  of  the 
said  testator,  by  a  preponderance  of  evi- 
dence and  to  your  satisfaction,  you  will  find 
in  accordance  with  said  presumption."  etc. 
The  acti<Mi  of  the  court  was  jaoj/ex.  It  had 
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nJrefldy  Instructed  the  jtiry  very  properly 
tbat  "tlie  burden  is  upon  the  contestants 
In  this  proceeding  to  prove  and  establish  the 
issues  made  herein  by  a  preponderance  of 
evidence,  and,  unless  so  established,  you  wUl 
find  each  and  every  issue  against  said  con- 
testants." The  contestants  had  the  affirm- 
ative upon  all  the  issues  made,  and  therefore 
the  bunlen  of  proof  was  upon  them.  Estate 
of  Dalrj'mple.  67  Cal.  444,  7  Pac  Rep.  000; 
In  re  Burrell,  77  CaL  479,  19  Pao.  Rep.  880. 
That  portion  of  the  instruction  stricdien  out, 
however,  assumed,  in  addition  to  and  I>eyond 
all  tills,  the  probate  of  the  will  cast  an  ad- 
ditional burden  of  proof  upon  the  contest- 
ants, which  was  not  true.  Had  they  ap- 
peared at  the  probate  of  the  will,  and  made 
the  same  Issues,  they  would  have  had  the 
same  burden  cast  upon  them,  no  greater,  no 
less.  The  other  objections  to  instructions 
are  less  Important,  and  require  no  special 
mention.  Those  given  on  behalf  of  ooutest- 
ants  were  prosper.  Upon  the  whole,  the  in- 
Btructlona  were  quite  as  favorable  to  re- 
si>ondents  (appellantfl  here)  as  the  Law  per^ 
niits,  and  the  judgment  and  order  appealed 
f  ivm  are  affirmed. 


(99  Cal.  248) 

HOGAN  V.  PACIFIC  ENDOWMENT 
LEAGUE.   (No.  14.906.) 

(Supreme  Court  of  California.   Aug.  14,  1803.) 

ExDowMEXT  ASSOCIATION— Assessments— Leoal- 

ITT  —  DlRKCTORS  —  AOXnOltlTY   TO  AMK^D  BT- 

Laws — DiVEiisios  OP  Knoowmest  Fdnu. 

1.  The  by-laws  of  an  "eTnlowment  Ipague" 
provided  for  general  and  endowment  funds  cre- 
ated by  qanrterly  dues  eud  mODtlil.v  assess- 
ments, and  for  the  payment  of  matured  eadow- 
tnent  coupons  out  of  the  (teneral  fund,  pro- 
vided the  holder  is  "in  koou  standing"  at  the 
maturity  of  the  coupon.  They  also  prowidod 
tliat.  "when  the  demands  on  the  endowment 
fund  require,  the  levy  of  additional  assess- 
ments shall  be  made;"  that  such  fund  should 
only  be  used  to  pay  matured  coupons;  and  that 
the  board  of  directors  are  "invested  with  full 
power  to  enact  laws  for  the  government  of  the 
league."  llehl,  that  such  Iward  had  no  au- 
thority, without  the  consent  of  all  the  mem- 
bers, to  divide  the  endowment  fund,  and  create 
a  reserve  fimd.  by  amendment  to  the  by-laws, 
80  that  the  demands  on  the  former  fund  would 
"re<iuir(>  the  levy  of  additional  assessments," 
and  add  to  the  condition  of  payment  of  coupons 
that  "the  assessment  or  assessments  levied  for 
the  month  In  wliich  the  coupon  is  payable" 
must  be  paid. 

2.  Where,  at  the  time  of  the  levy  of  cer- 
tain extra  assessments  on  a  member,  there  was 
more  than  enouEh  money  in  the  endowment 
fund,  and  in  other  funds  not  provided  for  by 
iba  I>y-law8  at  the  time  he  became  a  mf>mber, 
to  which  part  of  the  former  fund  had  been 
transferred,  to  meet  all  obligations  payable 
out  of  the  endowment  fund,  such  extra  assess- 
ments ere  illegal,  though  the  amount  in  the 
endowment  fund  as  kept  by  the  assooiation 
was  insufficient  to  pay  such  obIi;:fttiona. 

3.  Assessments  levied  to  moot  prospective 
obligations  on  endowment  couiwub  are  ill^aU 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  city  and  cotmty 
at  San  Francisco;  Eugene  B.  Garber,  Judge. 


Action  by  Thomas  C.  Hogan  against  the 
Pacific  Endowment  League  to  recover  the 
sum  alleged  to  be  due  on  a  matured  en- 
dowment coupon  issued  by  defendant  to, 
plaintiff.  From  a  Judgment  for  plaintiff,  de- 
fendant anieals.  Affirmed. 

Eugene  M.  Denprey,  for  appelant  Geo. 
D.  G(rilln8,  for  respondent 

YANCLIEF,  C.  The  following  is  a  copy 
of  the  complaint  in  this  action:  "The  plain- 
tiff in  the  above-entitled  action  complains  of 
the  defendant  therein,  and  for  cause  of  action 
alleges:  (1)  That  said  defcnd&nt  la  a  volun- 
tary and  unincorporated  association  of  a  very 
large  number  of  persons,  and  has  for  Its  ob- 
ject the  payment  of  oidowm^ts  in  the  sum 
of  five  hundred  dollars  at  certain  periods, 
computed  according  to  the  age  of  the  mem- 
ber, until  the  aggregate  payments  to  each 
member  amount  to  the  som  of  five  thousand 
d<dlar8.  That  said  sums  of  five  hundred  dol- 
lars are  paid  to  the  members  out  of  a  fiud 
created  for  that  special  purpose,  and  held  by 
defendant  in  trust  for  the  purpose  of  said 
payment  lliat  said  fund  Is  d^gnated  the 
'Endowment  Fund,'  and  is  composed  of  the 
proceeds  from  assessments  levied  upon  the 
members  to  meet  the  payment  of  said  tat- 
dowment  of  five  hundred  dollars  as  the  same 
t>ecomea  due,  and  Is  also  composed  ot  fines 
levied  for  nonpayment  of  said  assessmmts 
and  the  accumulation  of  Interests  derived 
from  investments  of  said  assessments  when 
collected.  That  snid  assnsments  and  fines 
are  levied  by  said  defendant  upon  Its  mem- 
bers. Tb&t,  at  all  the  times  hereinafter  men- 
tioned, the  persons  compo^ng  the  sold  asso- 
ciation transacted  the  business  thereof  at 
said  city  and  county  of  San  Francisco,  un- 
der the  common  name  of  'Pacific  Endow- 
ment League,*  and  made  and  executed  all 
hudness  concerning  the  some  In,  under,  and 
by  said  name.  That  heretofore,  to  wit  dur- 
ing the  year  1888,  and  prior  to  August  of  that 
year,  this  plaintiff  was  admitted  to  member- 
ship In  said  d^endant  association,  and  did 
Join  the  same,  and  thereby  became  a  member 
thereof,  In  good  standing,  and  has  continuous- 
ly ever  since  been  a  member  of  said  defend- 
ant association,  hi  good  standing  therein.  <2) 
That  heretofore,  on  the  eth  day  of  August, 
1888,  the  said  defendant  association  made, 
executed,  and  delivered  to  plaintiff  a 
tain  written  Instrument  of.  which  the  follow- 
ing Is  a  true  copy,  vis.:  'Certificate  No.  88. 
Coupon  No.  L.  $500.  San  Francisco,  Oal., 
August  6,  18^  Provided  Mr.  Thos.  G.  Ho- 
gan shall  be  a  meml>er  In  good  standing 
thereof  on  the  13th  day  of  January,  1881. 
the  Pacific  Endowment  League  will  pay  to 
his  order  on  that  date  ^e  sum  of  five  hun- 
dred dollars,  on  presentation  of  this  coup<m 
to  the  secretary.  [Signed]  J.  G.  Severance, 
President  [Signed]  J.  Alfred  Lueders,  Secre- 
tary.' That  plaintiff  was  a  member  of  said 
defendant  as80<^ti<m,  In  good  standing 


Digitized  by  Google 


Cal.) 


HOGAN  p.  PACIFIC  i^NDOWMENT  LEAGUE, 


925 


the  ISth  day  of  January,  1891.  and  on  that 
date  presented  said  coupon  to  the  secretary 
of  said  association,  the  said  J.  Alfred  Lueders, 
and  demanded  payment  thereof,  and  said 
association  then  and  there  refused  to  make 
payment  of  said  snm  of  five  hundred  dollars 
provided  for  In  said  coupon.  That  said  de- 
mand was  made  by  plaintiff  on  said  13th 
day  of  January,  1891,  upon  said  defendant 
association,  at  said  city  and  county  of  San 
Francisco.  That,  at  the  time  of  said  pres- 
entation and  of  saM  demand,  there  were 
ample  funds  and  money  In  said  endowment 
fund  to  fuiiy  pay  said  sum  of  five  huudrea 
dollars  provided  for  In  said  coupon.  That 
no  part  of  said  sum  of  five  hundred  dollars 
provided  for  In  said  coupon  has  been  paid. 
Wherefore  plaintiff  prays  judgment  against 
the  said  defendant  aasodatiou  for  the  sum 
of  Ave  hundred  dollars,  with  Interest  and 
costs  of  suit,  and  that  by  said  judgment 
the  defendant  assodatlon  be  directed  to  pay 
the  same  out  of  the  said  endowment  fund, 
and  for  such  other,  further,  or  different  re- 
lief as  may  be  Just." 

The  only  issues  upon  which  any  point  la 
made  on  this  appeal  arise  from  a  denial  by 
defendant  that  the  plaintiff  was  a  member 
of  the  "Pacific  Endowment  League,"  In  good 
standing,  on  the  13th  day  of  January,  1891. 
or  at  any  time  since,  and  the  averment 
that  he  failed  to  pay  18  assessments 
levied  by  the  league  on  January  2,  1891, 
and  ipso  facto  forfeited  and  lost  bis  right 
of  memliership  In  said  league,  and  has  ever 
since  remained  suspended.  The  cotirt  found 
for  the  plaintiff  upon  all  the  issues  of  fact, 
and  gave  judgment  accordingly.  The  de- 
fendant appeals  from  the  Judgment,  and  ft*om 
an  order  denying  Its  motion  for  a  new  trial. 
The  only  point  made  by  appellant  Is  that 
the  evidence  does  not  Justify  the  finding 
that  the  plaintiff  was  a  member  of  the  de- 
foidant  association.  In  good  standing,  on 
January  13,  1891;  and  whether  he  was  so 
m  not  depends  solely  upon  the  validity  of 
the  18  assessments  which,  It  Is  admitted, 
the  plaintiff  refused  to  pay.  If  those  aa- 
■essments  were  valid,  his  refusal  to  pay  them 
effected  a  suspendon  of  bis  good  standing 
as  a  member  of  the  league;  otherwise,  he 
was  a  member  In  good  stmidtng  on  January 
13,  1891.  and  was  then  entitled  to  pasrment 
of  the  coupon  set  out  In  his  complaint. 

The  defendant  assoclatimi  or  league  was 
organized  on  March  8,  1888.  and  the  plain- 
tiff became  a  member  thraeof  on  March  9, 
1888.  On  Ai^nst  6,  1888,  the  defendant  Is* 
sued  to  plaintiff  an  "endowment  certifi- 
cate,"  by  wbltdi  It  became  obligated  to  pay 
to  plaintiff  $5,000  in  10  equal  coupon  in- 
stallments, of  $500  each,  at  the  times  and 
upon  the  condition  expressed  In  the  coupons. 
The  first  of  said  coupons  matured  January 
13,  1891,  and  upon  it  this  action  was  com- 
menced, January  29,  1891.  The  by-laws  of 
the  league,  as  they  were  at  the  time  plaintiff 
became  a  member,  and  remained  until  De- 


cember 28,  1889.  do  not  add  to  or  change  the 
condition  expressed  In  the  coupon,  namely, 
that  plaintiff  "shall  be  a  member,  In  good 
standing,  on  the  13th  day  of  January,  1891;" 
but  they  provide  that  failure  to  pay  quarteriy 
dues  and  assessments  "suspends  a  member 
without  further  action."  The  quarterly  dues 
are  (1.50,  and  the  regular  authorized  assess- 
maits  are  levied  monthly  according  to  fixed 
rates,  dependent  upon  the  age  of  the  mem- 
ber assessed,  the  phiintiff's  rate  being  $3.50 
per  month.  Bei^des  this  regular  monthly  as- 
sessment, section  3  of  article  9  of  the  by- 
laws provides:  "When  the  demands  on  the 
endowment  fund  require,  the  levy  of  addi- 
tional assessments  shall  be  made."  Pro- 
fessing to  act  by  authority  of  this  section, 
the  directors,  on  January  1,  1891,  13  days 
before  the  coupon  in  suit  matured,  levied  18 
special  assessments,  of  $3.50  each,  on  plain- 
tiff, all  payable  immediately,  and  addressed 
to  plaintiff  the  following  notice  thereof:  "San 
Francisco,  Cal.,  January  1,  1801.  The  board 
of  directors,  by  resolution  duly  passed,  has 
levied  on  the  above  date  spedai  assessment 
No.  3,  which  is  now  due  and  payable  on  ail 
certificates  registered  up  to  and  Including 
December  31,  1889.  Under  our  present  laws, 
no  certificate  Is  liable  for  a  special  assess- 
ment until  after  one  year  from  the  date 
of  its  registration;  hence  all  certificates  reg- 
istered during  the  year  1890  are  exempt 
from  this  special  assessment  No.  3.  The 
special  assessments  are  always  of  the  same 
rate  as  the  r^ular,  and  deUnqu(Hit  on  the 
last  day  of  the  month  for  which  they  are 
called.  To  protect  the  interests  of  the  mem- 
bership, 18  extra  assessments  are  hereby 
levied  on  all  certificates  of  wMch  the  first 
coupon  comes  due  within  this  mouth,  paya- 
ble, besides  spedai  No.  3,  before  the  warrant 
for  the  matured  coupon  can  be  drawn.  They 
wUl,  however,  after  the  issuance  of  the  war- 
rant, be  credited  on  the  2d  coupon  as  IS 
regular  monthly  assessments.  This  will  be 
continued  on  maturing  coupons  from  month 
to  month  until  repealed.  By  order  of  the 
board  of  directors.  J.  Alfred  Lueders,  Sec- 
retary. Bring  this  card.  Thos.  O.  Hogan. 
146  Silver  St.  City." 

Article  1  of  the  by-laws  provides:  "There 
shall  be  a  board  of  nine  directors,  Invested 
with  full  power  and  authcuAty  to  enact  laws 
for  the  government  of  the  league."  Artltde 
4,  as  It  existed  ftom  the  organization  at 
the  league  nntll  December  28,  1889,  pro- 
vided that  "coupons  shall  be  paid  on  the 
day  they  mature  by  warrant  on  the  treas- 
urer, •  •  •  upon  snrrender  of  ttie  cou- 
ptm."  But  this  article  was  amended  De^ 
cember  28»  1889.  by  adding  ttiereto  the  fol- 
lowing: 'Trovided.  the  dues  for  the  quar- 
ter, and  the  assessmoit  or  assessments  lev- 
ied for  the  month  In  which  the  coupon  is 
payable,  have  item  paid."  At  the  same 
time,  December  28,  1889.  a  new  article  (num- 
bered 21)  was  adopted,  as  follows:  "There 
shall  be  a  reserve  fmid  treated  by  setting 
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■aide  from  the  recdpts  In  the  oidowment 
fund  such  portion  as  shall  be  deemed  neces- 
sary by  the  board  of  directors  for  the  pro- 
tection oC  the  members  and  placed  at  inter- 
est" Section  6  of  article  9  provides:  "The 
proceeds  from  assessment  and  any  accumu- 
latiott  of  Interest  derired  ftom  investment 
of  asaessm^  moneys  constitute  the  endow- 
ment fond,  from  which  all  pf^mmts  for 
maturing  coupons  are  made,  and  the  aidow- 
m«it  fund  shall  not  be  used  for  any  other 
pwpoae  whatsoever.*'  Artide  IS  provides: 
"All  mon^  other  than  ^ose  moitloned  In 
section  6  ot  artlde  9  go  Into  the  general  fund 
which  shall  be  used  to  defray  the  expenses  ot 
the  league,**— this  fond  being  composed  of 
the  initiation  fees.  ^  each.)  the  quarterly 
dues  of  members,  each,  or  fO  a  year.) 

and  certain  fees  and  thus  provided  for. 
The  above  amendment  ot  article  4  and  the 
adoption  ot  artide  21  were  evidently  In- 
tended to  authorize  the  creation  of  a  re- 
serve ftmd  at  the  expmse  of  the  oidowment 
fund,  and  thereby  so  reducing  the  latter 
as  to  Justify  the  levying  of  the  IS  or  any 
number  of  additional  spedal  assessments, 
at  the  discretion  of  the  board,  all  payable 
within  the  mcmtfa  In  which  coupons  are  to 
mature,  as  a  condition  of  fbe  payment  of 
such  coupons.  In  this  way  it  was  proposed 
to  make  **the  endowment  fund  require  the 
levy  of  addltltmal  assessments,'*  in  tiie  sense 
of  section  3  of  article  9  above  set  out  In 
no  other  way  could  the  board  have  made 
the  endowment  fund  "require  the  levy  of 
additional  awessments"  to  meet  the  demands 
upon  It  tor  the  payment  of  coupons  ma- 
turing in  the  m<mth  of  January,  1801,  since 
it  appears  from  an  offidal  report  ot  the 
secretary,  issued  January  1.  1S91,  tiiat  the 
league  then  had  tai  ita  treasury  $83,(^.80 
properly  and  lawfully  api^lcable  to  the  pay- 
ment of  mature  coupons,  though  the  board 
had  nominally  divided  it  Into  three  funds, 
OS  follows: 

Reserve  or  ^lamnty  fund   $5.^,522  G5 

Emergency  fund   15,581  95. 

Endowment  fund  proper   8,030  20 

$83,034  80 

Hie  same  report  of  the  secretary  shows 
that  (02,000  was  disbnracd  from  the  en- 
dowment fund  in  payment  of  matured  cou- 
imns  during  the  year  1890,  leaving  the 
balance  of  $83,034.80;  but  it  does  not  ap- 
pear that  any  special  assessment  was  levied 
upon  the  holders  of  the  coupons  paid  during 
that  year,  the  payment  of  which  was  en- 
forced or  required  as  a  condition  precedent 
to  the  payment  of  those  coupons.  J.  Al- 
fred Lueders,  who  was  the  secretary  of 
defendant  from  its  organization  until  May, 
3891,  and  since  its  president,  testified  in  ex- 
planation of  the  18  spedal  asacesments,  as 
follows:  "The  portion  of  the  code  of  laws  un- 
der which  those  18  assessments  were  levied, 
<article  0,  section  3,  4,  and  5,)  which  gives 
the  board  of  Olrectots  full  power  to  levy 


them,  section  3  bdng  the  main  section. 
At  the  time  this  coupon  became  du^  in 
January,  ISOl,  the  endowment  fund  was  not 
Insolvait,  but  there  were  so  many  draiondB 
that  vrould  have  to  come  In  a  futun  time 
that  we  had  to  look  for  those  demands.  It. 
was  not  only  our  ambition  to  pay  these 
coupons  that  matured  in  January.  1891,  but 
to  pay  all  that  were  contracted  before  that 
time  and  will  mature  later  oa.  A  coupon  is 
only  payable  oa  the  date  of  maturity,  and  Is 
not  a  demand  until  it  maturea.  It  is  m«ely 
a  prospective  demand  untU  thai.  When  we 
levied  these  special  assessments;  we  had  in 
view  the  other  ooiqions  that  were  to  be 
p^d,  and  we  had  to  make  provision  in  time 
to  meet  th«n  whoi  they  would  become  due. 
As  soon  as  these  18  assewments  were  paid, 
we  would  have  turned  ov&e  to  Mr.  Began 
$500  for  the  coupon.  *  *  *  We  levied  the 
18  assessments  on  the  first  coupon.*  After 
the  first  coupon  bad  been  collected  Iqr  Mr. 
Hogan,  he  could  have  dropped  the  cnrtificate. 
We  levied  them  on  the  first  coupon  under 
our  code  of  laws  to  moke  it  legal.  •  •  • 
It  was  a  protection  to  the  members  that  we 
levied  these  18  assessments^  In  case  Mr. 
Hogan  would  not  continue  bis  membership. 
$50  is  all  Mr.  Hogan  lias  paid  In  nrnimn 
ments  outside  of  the  dues  which  are  for 
expenses,  towards  the  $500.  It  was  to  de- 
vise ways  and  means  by  which  to  protect 
the  endowment  fund  as  masHx  as  possll^ 
against  such  a  thing,  as  a  mraiber  may  drop 
out  the  first  month,  and  It  was  not  aimed 
at  any  particular  member.  Mr.  Hogan  paid 
In  so  llttie,  it  seemed  only  Just  to  levy  the  18 
assessments.  Hie  Court:  Why  couldn't  yon 
have  levied  SCO  assessmraits?  If  you  could 
levy  18,  why  didn't  you  levy  more?  An- 
swer. That  would  be  highway  robiwry. 
18  assessm^ts  levied  on  certificate  which 
has  only  paid  $56  Is  very  Just,  and  only 
Justice  to  the  other  members.  We  had  about 
$83,000  In  bank  to  the  credit  of  the  endow- 
ment fund  when  the  coupon  matured  on  the 
1st  January.  1891,  and  the  amount  due  for 
coupons  maturing  in  that  month  was  between 
$15,000  and  $20,000;  to  speak  more  exactly. 
$23,500.  The  coupons  to  fall  due  in  the  M- 
lowing  month,  and  those  to  mature,  required 
a  sum  largely  In  excess  of  $83,000  to  pay  such 
coupons,  and  therefore  it  was  a  necessity  to 
levy  18  assessments  in  Januaiy.  1891.  to 
protect  the  payment  of  coupons  immediately 
following."  In  his  said  report  of  Januaiy. 
1891,  the  secretary  further  says:  "This  is  a 
measure  adopted  for  the  equaUzation  of  pay- 
ments, and  for  the  protection  of  those  mem- 
bers whose  first  coupon  falls  due  at  the  later 
date;  and,  as  the  application  for  member- 
ship was  made  by  every  member  for  a 
certificate  of  $5,000.  of  which  a  coupon  la 
only  a  part,  this  action  la  amply  Justified, 
and  meets  with  the  cordial  approval  of 
every  well-meaning  member."  It  Is  ob- 
vious that  the  defendant  associaticm  was 
brought  into  existence  for  the  sote  ben^t 
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of  Its  promoters  and  offloers,  who  were 
to  feed  up<Hi  the  s(H»lled  **general  fond" 
which  was  sacredly  dedloated  to  them,  and 
quite  as  obTloiu  that  it  was  oonstitattoiiaUy 
doomed  to  a  diort  life;  benoe  the  doctor> 
Ing  to  prolong  tlie  agony  of  Its  slck^  eclst- 
euoe.  It  is,  however,  the  creature  of  ccoi- 
tract,  and  most  be  governed  by  tlie  law  of 
contracts.  Not  J>elng  Incorporated,^  its  writ- 
ten articles  of  association  constitute  a  con- 
tract by  which  the  duties  of  Its  officers, 
the  duties  and  obligations  ct  Its  membera 
among  themselves,  and  the  scope  of  Its  busi- 
ness are  to  be  defined  and  regulated.  Its 
articles  vt  association  bear  to  It  the  same 
relation  that  a  charter  bears  to  an  incor- 
porated society,  and  constitute  its  fundo- 
m«ital  law,  to  accordance  with  which  nil 
subsequent  by-laws,  regulations,  and  amend- 
ments must  be  made.  Nibl.  Mut  Ben.  Soa 
S  1;  Bac  Ben.  Soc  H  37,  62;  Austin  v. 
Searing.  60  Amer.  Dec  670,  and  notes;  Otto 
V.  Benevolent  Union,  75  CaL  309,  17  Pac. 
Kep.  217.  The  obligation  of  this  class  of 
oon tracts  for  the  payment  of  money,  or  for 
the  security  of  any  other  right  of  property. 
Is  as  sacred  as  those  of  any  other  contract, 
and  a  breach  thereof  will  be  remedied  by  the 
ooorts.  Bao.  Ben.  Soo.  |8  61a,  105,  106, 
107.  and  cases  dted.  The  mere  fact 
(otmceding  It  to  be  such)  that  the  articles 
of  association  constituting  the  contract  do 
not  opiate  equally  upon  the  individual 
members  confers  no  authoiity  upon  the 
directors  to  change  or  amend  such  articles 
for  the  purpose  of  "equalisation  of  pay- 
ments" or  other  burdens  imposed  by  the 
original  compact  otherwise  than  authorized 
by  the  orlgiiml  articles.  As  such  change  or 
amendment  would  impair  the  obligation  of 
the  original  contract.  It  could  have  lieeu 
made  only  by  consent  of  all  members  to  be 
affected  thereby;  and  such  consent  Is  not 
implied  in  artlde  1,  which  confers  upon  the 
board  of  directors  power  "to  Miact  laws  for 
the  government  of  the  league,"  because  it 
must  have  been  understood  that  this  power 
was  limited  by  the  laws  of  the  land  with 
reference  to  which  the  article  conferring  it 
must  be  construed.  Nlbl.  Mut,  Ben.  Soc. 
H  20,  24;  Bac.  Ben.  Soc.  {  84.  Besides, 
"the  equalization  of  paymrats"  sought 
to  be  effected  by  the  18  assessments, 
according  to  the  testimony  of  the  presi- 
dent, could  have  been  accomplished  only 
by  compelling  each  member  to  pay  his 
own  coupons  as  they  matiu-ed,  in  addition 
to  his  quarterly  dues,  initiation  fee,  fines, 
etc.,  for  the  support  of  officers.  This, 
though  not  highway  robbbery,  would  have 
killed  the  institution  immediately. 

It  Is  claimed  tliat  the  levying  of  the  18 
assessments  was  authorized  by  the  orig- 
inal section  3  of  article  9,  because.  It  Is 
said,        demands  on  the  endowmrat  fund 


required"  such  additional  asseflsments;  yet 
It  appeoBi  that  the  amoimt  of  tiie  cou- 
pons-faning  due  In  Jannaiy,  1^1,  was  on^ 
ly  $23,500.  and  that  there  was  then  in  the 
endowment  fond  $^000,  for  there  was  no 
provlrion  In  the  ori^nal  axtldes  for  creating 
a  reserve  fond  from  the  receipts  of  fbe 
endowment  fund,  nor  fbr  transferring  any 
part  of  the  endowment  fund  to  any  othw 
fund,  nor  any  provision  in  ^fbet  the  orig- 
inal or  amended  articles  for  an  "emergrau^ 
fund;"  and  therefore  the  alleged  transfer 
of  ¥74,104  from  the  endowment  fund  to  the 
supposed  reserve  and  emergency  funds  bod 
no  actual  existence.  Indeed,  there  is  no  ev- 
idence of  any  resolution  of  the  board  to  that 
effect  Besides,  section  6  of  article  9  pro- 
vides that  the  endowmokt  fund  shall  not  be 
used  for  any  other  purpose  than  the  pay- 
ment <tf  matured  coupons.  For  what  pur- 
pose oould  any  part  of  the  endowment  fund 
have  been  reserved?  The  placing  of  such  a 
portion  of  it  as  was  not  immediately  needed 
at  Interest  was  no  reservation  of  it  from  the 
purpose  to  which  it  wasexclnslvdy  dedicated. 
Nor  is  it  easy  to  conceive  of  any  purpose 
or  occasion  for  any  "emergmcy  fund."  All 
possible  demands  upon  the  eodowmmt  fond 
were  payable  In  definite  suras  at  fixed 
times.  There  was  no  chance  for  any  un* 
expected  valid  demand  upon  that  fund. 
It  follows  that  there  was  no  legal  neces- 
sity for  levying  the  18  special  assess- 
ments Ml  January  1.  1801,  and  therefore 
they  were  Invalid.  Hiomas  v.  Whallen. 
31  Barb.  172;  Insurance  Oo.  v.  Guse,  4f> 
Mo.  332;  Nibl.  Mut  Ben.  Soc  {  277.  In 
levying  assessments  the  directors  act  min- 
isterially, and  not  Judicially,  and  therefore 
no  presumption  arises  In  favor  of  their 
legality  or  regularity,  (Nibl.  Mut  Ben.  Soc 
9  280;  Bac  Ben.  Soc  §  377;)  nor  can  as- 
sessments be  made  for  anticipated  losses 
unless  provision  therefor  is  made  In  the  ar- 
ticles of  assodaitlon,  (Rosenberger  v.  In- 
surance Co.,  87  Pa.  St  207;  Grossman  v. 
Association,  143  Mass.  9  N.  B,  Rep.  753.) 
There  are  other  probably  valid  objections 
to  the  18  special  assessm^ts,  but  the  fore- 
going are  sufflcient  to  show  them  to  have 
been  invalid.  Being  Invalid,  the  refusal  of 
the  plaintiff  to  pay  them  did  not  have  the 
alleged  effect  of  suspending  lilm  from  good 
standing  as  a  member  of  the  league.  I 
think  the  Judgmoit  and  order  should  be 
affirmed. 

We  concur:  TEMPLE,  C;  BELCHER,  a 

FITZGERALD  and  McFARLAND.  JJ. 
For  the  reasons  g^ren  In  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  affirmed. 

DB  HATBNt  J.  I  concur  In  the  Judg- 
ment 
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SAN  JOAQUIN  LAND  &  WATER  CO.  T. 

WEST  et  ol.  (No.  1^113.) 
(Stipreme  Court  of  California.  Aug.  18*  1803.) 

JCDGMBNT — ESTBT — AMBNDIIBNT — ISTERBST. 

1.  Where  judgment  is  entered  otherwise 
than  authorized  by  the  deci^oo,  it  may  be 
amended  by  the  court. 

2.  As  a  money  judgment  draws  interest  at 
7  per  cent.,  It  is  properly  entered  tor  the  amount 
recovered  with  interest  at  such  rate  from  date 
of  judmnent,  though  the  decision  iWHierly  con- 
tains no  proTirion  therefor. 

Department  1.  Appeal  from  anperlor  conrt, 
San  Joaqnin  county;  3<mti^  H.  Budd,  Jndge. 

Action  by  the  San  Joaquin  Land  &  Water 
Company  against  F.  M.  West  and  othm. 
From  an  order  refasing  to  amend  the  Judg- 
ment, plalntilEB  appeal.  Affirmed. 

E.  S.  Plllsbury  and  W.  L.  Dudley,  for  ap- 
pellants. Baldwin  &  Campbell  and  S.  D. 
Wooda,  respondent 

GAROUTTB,  J.  The  present  action  In- 
volved the  title  and  right  of  possession  to  a 
certain  fund  of  money,  which  was  in  the 
custody  of  the  court  pending  the  litigation. 
Upon  the  submission  of  tlie  case  the  court 
filed  Its  findings  of  fact  and  conclusions  of 
law,  and  ordered  judgmrait  to  be  entered  In 
accordance  therewith.  The  conclusions  of 
law  were:  "Plaintiff  Is  entitled  to  have  and 
recover  a  Judgment  against  the  defendants 
Beedier  and  Gray  for  the  sum  of  $3S,8<11.25, 
together  with  its  costs  In  this  action."  Sub- 
sequently defendants  appealed  from  the  Judg- 
ment and  an  order  denying  them  a  new  trial, 
the  Judgment  and  order  were  aifirmcd,  and 
the  aforesaid  'mim  of  money  was  paid  to 
plaintiff.  Thereafter  It  came  to  the  notice 
of  appellants  that  the  Jndgm«it  entered  In- 
cluded an  additional  sum  aa  interest,  and  a 
motion  was  made  to  tbe  court  to  amend  and 
correct  the  judgment  as  entere<1,  *'by  strik- 
ing out  so  much  thereof  as  reads  as  follows: 
*Wlth  Interest  tli«Ton  at  the  rate  of  seven 
per  cenL  per  annum  from  the  date  hereof 
ontU  paldt'-Hipon  the  ground  that  such  por- 
tion of  said  Judgment  was  inserted  therein 
by  misprision,  inadvertence,  and  mistake, 
and  that  the  same  la  not  meant  or  Intended 
to  form  a  part  of,  or  be  inserted  in,  said  Judg- 
ment; that  said  Judgment  is  not  supported 
or  warranted,  but.  on  the  contrary,  la  express- 
ly contrary  and  in  direct  opposition  to  the 
decision  In  writing  and  the  findings  and 
conclusions  of  law  heretofore  made  and  filed 
in  this  action  on  the  4th  day  vft  August, 
1800.**  The  court  made  an  order  denying 
the  motion,  upon  the  sole  ground  that  it  had 
no  Jurisdiction  to  make  said  amendment, 
and  this  appeal  is  prosecuted  from  that  or- 
der., 

Under  section  632  of  the  Code  of  Civil 
Procedure,  if  the  trial  of  a  question  of  fact 
Is  involved,  the  decision  of  tlie  court  must 
be  given  In  writing  and  filed  with  the  clerk, 
and  section  633  requires  that  In  such  deci- 


sion the  facts  found  and  the  concliislons  of 
law  must  be  separately  stated,  and  the  judg- 
ment upon  the  decision  must  be  entered  ac- 
cordingly. The  "decision"  of  the  coturt  re- 
ferred to  In  tliese  sections,  when  filed, 
amounts  inlaw  to  a  rendition  of  the  Judgment. 
As  was  said  in  Crim  v.  Kessing.  89  Cal.  473, 
26  Pac  Rep.  1074:  "This  was  the  renditioa 
of  the  judgment,  which  the  clerk  could  there- 
after at  any  time  enter  at  length  in  the  rec- 
ords of  the  court.  The  entry  of  the  judgment 
after  it  had  been  rendered  hy  the  court  is  but 
the  ministerial  act  of  the  clerk.  The  judg- 
ment when  entered  becomes  the  record  of 
what  the  court  has  determined,  and  then  be- 
comes as  binding  upon  the  parties  ns  if  en- 
tered immediately  upon  its  rendition.  The 
rendition  of  a  Judgment  Is  a  Judicial  act.  Its 
entering  upon  the  record  is  merely  minis- 
terial." Freem.  Judgm.  S  3S1,  See,  also,  In 
re  Cook's  Estate,  77  CaL  227,  17  Pac.  Rep. 
923,  and  19  Pac.  Rep.  431;  and  Broder  v. 
Conklin,  (Cal.)  33  Pac.  Rep.  211.  In  the 
present  case,  if  the  clerk  has  been  guilty 
of  mistake  by  entering  a  Jxidgment  not  au- 
thorized by  the  "decidon"  of  the  court, 
such  mistake  can  be  corrected  by  the  course 
here  adopted,  for  the  error  wUl  be  apparent 
from  the  face  of  the  record,  and  the  rule 
Is  universal  that  when  a  mistake  is  made 
in  the  entry  of  a  Judgment,  and  that  fact 
Is  plainly  apparent  from  the  record  Itself, 
such  mistake  may  be  rectified  at  any  time; 
and  this  rule  arises  by  reason  of  the  Inherent 
power  of  the  court  over  Us  own  proceedings. 
It  was  said  In  Egan  t.  Egon,  90  Cal.  21,  27 
Pac.  Hep.  22:  "Courts  have  the  power  at  all 
times  to  allow  amendments  to  Judgments,  for 
the  purpose  of  having  the  Judgment  as  en- 
tered express  that  which  was  rendered,  so 
that  the  record  will  contain  the  actual  de<^ 
sltm  of  the.  court;  and  such  amendments  can 
be  made  after  the  explrutlon  of  six  months 
fi'om  the  entry  of  tlie  Judgment,  ^liere  the 
(derk  falls  to  enter  Judgment  as  It  was  pro- 
nounced, tlie  court  has  always  the  power  to 
correct  the  matter,  and  to  order  the  proper 
entry  to  be  mad&  Clerical  miq)rislons  can  be 
corrected  at  any  time  by  an  order  of  the 
court,  but  Judicial  errors  can  be  remedied 
only  through  a  motion  for  a  new  trial  or  on 
appeal."  Neither  docs  the  fact  that  the  judg^ 
ment  has  been  affirmed  upon  appeal  by  this 
court  conclude  appellants'  right  to  have  It 
conform  to  the  truth.  Rousset  v.  Boyle.  45 
Cal.  64,  was  that  kind  of  a  case,  and  the 
decision  of  the  court  upon  that  qucstion 
leaves  nothing  more  to  be  said. 

The  foregoing  principles  of  law  being  es- 
tablished, let  us  examine  the  facta,  to  see 
wherein  the  mistake  In  the  entry  ot  Judg- 
ment exists.  The  court  rendered  a  Judg^ 
ment  agabist  defendant  for  a  large  sum  of 
money  and  costs,  and  such  Judgment  was 
full  and  complete,  for  It  covered  the  whole 
subject-matter  of  lltigatloiL  No  Judgment 
for  interest  was  asked  In  the  complaint,  and 
no  Interest  was  awarded.   There  was  no 
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issae  In  the  case  as  to  the  rl^ts  of  plaintiff 
to  liave  interest  upon  the  Judgment  after  it 
WHS  rendered.  No  such  issue  could  possibly 
arise,  and  consequently  the  "decision"  of  the 
court  should  not  contain  any  such  adjudica- 
tion. It  follows  tlrnt  the  mere  foot  of  the 
entry  of  the  Interest  clause  In  the  Judgment, 
without  such  authority  b^ng  found  in  the 
dediMim  of  the  court,  In  no  way  proves  such 
entry  to  be  a  clerical  mistake.  Even  If  such 
clause  was  stricken  from  the  Judgmoit  en- 
tered, it  iB  not  clear  tiiat  execution  for 
Interest  would  not  run.  But,  aside  from 
this,  the  Judgment  was  a  pure  money  Judg- 
ment, and  the  law  says  such  Judgment  draws 
interest  at  the  rate  of  7  per  cmt  per  an- 
num. We  think  It  was  the  duty  of  the 
clerk  to  enter  the  Judgment  exactly  as  It 
was  entered,  and  hla  Insertion  of  the  interest 
clause  ther^  was  an  exercise  of  a  minis- 
terial duty,  under  the  law.  It  may  be  fur* 
ther  sn^rested  that  we  see  nothing  bat  fair- 
ness and  equity  in  char^i^  these  defend* 
ants  with  interest  nptm  the  Judgment  For 
many  numths  th^  prevented  plaintiff  ftom 
obtaining  possession  of  Its  mon^.  and  the 
law  dedares  ^t  legal  interest  Is  the  tme 
measure  of  damages  in  such  a  case. 

For  the  foregoing  reasons  let  the  order  be 
affirmed. 

We  concur:  BEATTT,  a  JT.;  HARRISON, 

J. 


<99  Cel.  SU) 

DORAN  V.  DORAN.   (No.  15,090.) 
<Supreme  Court  of  California.  Aug.  16,  189^) 
Trcsts — Lakds — GiETfl  Causa  Mortis. 

1.  There  can  be  no  trust  in  land  conveyed 
by  deed  absolote  without  fraud;  Civil  Code,  | 
852,  providing  that  snch  a  trust  can  only  be 
creatod  by  writing. 

■J.  Conceding  that  the  assignment  of  a 
bank  book  wati  a  ,eift  cansa  mortis,  the  ^ft 
WEB  revoked  where  the  assignor,  a  few  minutes 
before  his  death,  told  the  assignee  to  go  to  the 
bank,  get  the  money,  and  bring  it  to  him,  bo 
that,  the  assignor  haviog  died  intestate  before 
the  retnm  of  the  assignee,  the  assignee  would 
hold  the  funds  in  trust  for  the  assignor's  heirs. 

Comndssiffliers'  dedsloa.  Department  1. 
Appeal  from  sup^or  court,  d>ty  and  coimty 
of  San  Francisco;  Waltor  H.  Levy,  Judge, 

Action  by  Mai^^Eiret  Doran  against  James 
Doran  to  have  a  trust  de<tored  In  land  and 
money.   Judgment  for  defendant  Modified. 

James  Gartlan,  for  aK>^aut  Robert  T. 
Countryman,  for  respondent 

B13T.CHER.  C.  On  the  30th  day  of  June, 
1S87.  John  Doran  was  the  owner  of  a  cer- 
tain lot  of  land  In  the  city  of  San  Francisco, 
and  of  $770,  money  on  deposit  to  his  credit  tn 
the  HIl>emia  Savings  &  Loan  Society  of  San 
Francisco.  On  that  day  he  execute*!  to  the 
defendant,  Jamee  Doran,  a  deed  of  the  lot  and 
an  assignment  in  writing  of  the  pass  book 
showing  the  amoiunt  to  his  credit  In  the  siild 
bank.  John  and  Jamee  were  brothers,  and 
T.83P.nal8— 69 


the  sons  of  tbe  plaintiff.  The  plaintiff  se^ 
by  this  action  to  have  a  trust  declared  in 
her  favor  as  to  the  real  and  personal  prop- 
erty so  transferred.  The  com^aint  alleges, 
in  substance  that  John  was  moved  and  in- 
duced to  ocmvey  the  said  lot  and  assign  fihe 
said  bank  account  to  defoidant  solely  by 
reastm  of  the  oonfldenoe  he  had  in  defendant* 
and  because  of  the  promise  defendant  thra 
made  to  reconv^  tiie  lot  upon  reqiwst  to 
bis  grantor,  and  to  hold  for  his  use  the  mon- 
ey, and  the  further  inxHuise,  hi  the  event  of 
John's  death,  to  conv^  the  lot  to  plaintiff, 
and  to  p^  to  her  so  mudi  of  the  said  mtmey 
as  miiSit  remain  in  his  <defaidant's)  hands; 
that  J(dm  died  on  the  5th  day  of  July,  1887, 
before  any  reconveyance  of  the  land  had 
been  made,  and  leaving  intact  in  defendant's 
hands  the  vi^Ie  sum  of  moiKy  transferred 
to  him;  and  that  plaintiff  had  drananded  of 
defendant  tiuit  he  convey  to  her  the  said 
land,  and  pay  to  her  the  said  mon^,  but  he 
refused,  and  stlE  refuses^  to  do  sov  except 
that  he  had  paid  to  her  $100  of  the  money. 
Wherefore  Judgment  Is  asked  **that  he,  de- 
fendant, be  declared  a  trustee  for  plaintiff 
of  said  land,  and  for  a  ocmveyance  thereof 
to  her;  that  he,  def^dant  be  dedared  a 
trustee  for  plaintiff  in  the  sum  of  $070,  and 
that  be  be  directed  to  pay  such  sum  to  her, 
together  with  the  interest  found  due,  and  for 
costs  of  suit"  The  answer  to  the  complaint 
was  a  general  denial  The  case  was  tried  by 
the  court  and  the  findings  were,  in  effect 
that  the  said  conveyance  and  assignm^t 
were  absolute,  and  were  not  made  by  reason 
of  any  cmAdence.  John  bad  In  defendant 
nor  upon  any  promise  of  defendant  to  recon- 
vey  the  lot  to  J<^m,  or  to  hold  the  m<mey  for 
his  use,  nor  upon  any  promise,  in  the  event 
of  John's  deatli,  to  (xmvey  the  lot  or  pay 
over  any  part  of  the  money  to  the  plaintiff. 
JudgmMit  was  accordingly  entered  that 
plaintiff  take  nothing  by  the  action,  and  tbat 
defendant  recover  from  her  his  costs  and 
disbursements  therein.  From  this  Judgment 
and  an  order  denying  her  motion  tor  new 
trial,  the  plaintiff  appeals. 

The  only  point  made  for  reversal  which 
need  l>e  noticed  Is  that  the  findings  were  not 
Justified  by  the  evidence.  The  proceedings 
at  the  trijil  are  briefly  stated  In  the  record 
as  follows:  Plaintiff  Introduced  in  evidence 
the  deed  and  pass  book  In  question;  the 
deed  expressing  a  nominal  oonstderation,  and 
the  pass  book,  numbered  108,800,  showing  a 
balance  to  the  credit  of  the  depositor  of  $770. 
"Proof  was  then  made  that  on  Jtme  30,  1887, 
John  Doran  was  lying  dangerously  111  at  St 
Mary's  Hospital,  San  Francisco,  and  ex- 
pressed a  desire  to  settle  his  affairs;  that 
the  sick  man  knew  that  his  mother,  Mar- 
garet Doran,  the  plaintiff,  was  his  heir  at 
law;  that  fc^  the  purpose  of  avoiding  the 
expose  and  d^y  of  probate  proceedings, 
John  determined  to  transfer  all  his  property 
in  trust;  tbat  he  was  aware  of  the  risk  he 
ran  in  making  such  transfer,  but  deoiared 


Digitized  by  Google 


9S0 


PACIFIC  BEPOETEB,VOL.  88. 


(Gal 


that  he  would  make  his  brothn,  James,  the 
defendant;  Ua  tnisteei  kiu>wlng  that  his  said 
brother  would  do  what  was  ri^t;  that 
thereupon  John  conveyed  to  defendant  the 
aforesaid  lot  of  land  on  Jersey  street,  and 
anlgned  to  sold  d^oidant  the  said  pass  bo(dc 
No.  106300.  It  was  also  proven  that  John 
Doran  had  died  tm  the  6th  day  of  July,  1887, 
Intestate,  unmarried,  and  without  Issue,  and 
that  bis  father  had  predeceased  him.  The 
defendant,  James  Dmran,  testified  In  sab- 
stance:  "i  am  defendant  in  this  ac^on.  Jchn 
Doran  died  <mi  about  the  5th  day  of  July, 
1887.  He  was  my  brothw.  The  irialnticr, 
Margaret  Doran,  is  my  mother,  and  mother 
of  deceased.  My  father  Is  dead.  My  broth- 
er, John,  was  nev&t  married.  I  was  present 
when  John  made  die  transfer  of  the  lot  on 
Jersey  street  and  the  Hlbemla  Bank  pass 
book.  What  my  brother  meant  when  he 
said  X  would  do  what  was  risrbt  was  that  I 
would  reoonvey  the  property  to  him  if  he  re- 
covered from  hla  thai  sloknera.  Nothing 
further  was  said  by  John  on  the  subject 
On  the  morning  of  the  day  of  bis  death,  John 
said  to  me  he  was  feeling  awful  bad;  that  he 
thoufcht  be  was  fsoing  to  die;  tliat  I  should 
hurry  down  to  the  Iltbemia  Bank,  and  get 
out  his  money,  and  bring  It  up  to  him,  I 
went  accordingly  to  the  bank,  and  drew  out 
his  money.  I  was  scarcely  atwent  more  than 
15  minutes,  but  when  I  got  back  John  was 
dead."  It  was  further  proven  that,  about  a 
week  after  the  death  ot  John,  the  defendant 
went  to  the  office  of  the  attorney  who  had 
drawn  up  and  witnessed  the  deed  and  as- 
8l;nmient  by  which  the  deceased  had  trans- 
ferred his  property;  that  the  defendant  asked 
said  attorney  when  the  matter  would  oome 
up  in  court;  that  the  attorney  there  and 
then  told  defradant  there  would  be  no  court 
proceedings;  that  to  avoid  all  su<*  proceed- 
ings his  brother  had  transferred  the  property 
to  him;  that  he,  defendant,  was  trustee  of 
the  property,  and  the  duty  devolved  upon 
liim  to  carry  out  the  wishes  of  deceased; 
that  defendant  left  the  office  without  ninMng 
any  reply." 

1.  Upon  this  record  of  the  evidence  we  do 
not  tlilnk  the  findings  in  relation  to  the  real 
property  can  be  disturbed.  An  express  trust 
in  real  property  can  only  be  created  or  de- 
clared by  a  written  instrument  subscribed 
by  the  trustor  or  tniatee.  Civil  Code,  S  S52. 
There  was  therefore  no  express  trust  In  fa- 
vor of  the  grantor  or  the  plaintiff,  and  no 
facts  are  stated  from  which  a  trust  by  oper- 
ation of  law  must  necessarily  arise  In  her 
favor.  So  far  as  appeors,  the  conveyance 
was  made  by  the  grantor  of  his  own  motion, 
and  without  any  solitdtctlcm,  undue  influ- 
ence, or  fraud  on  the  part  of  the  grantee; 
and  It  may  have  been  Intended  to  be  abso- 
lute hi  case  of  the  grantor's  death,  and  to 
vest  the  title  In  fee  simple  in  the  grantee; 
and  that  it  was  so  InbHtded  must,  in  view  of 
the  findings,  be  presumed. 

2.  As  to  the  bank  account  the  law  Is  dif- 


ferent An  express  or  Implied  trust  In  re* 
laticm  to  personal  property  inay  be  declared 
and  proved  by  parol,  (Hdlman  t.  HcWU- 
Uoms,  70  GaL  449,  11  Fac  659;  Perry. 
Trusts,  S  86:)  and  hen  the  undisputed  evl- 
denoe  on  the  part  of  the  plaintiff  shows  that 
the  pass  book  was  assigned  to  the  defendant 
tn  trust  for  the  assignor.  Tlie  reapondettt, 
however,  contends  that  the  assignment  and 
deliveiy  to  him  of  the  pass  book  amstltnted 
a  complete  gift  of  the  mon^  causa  mortis. 
Oonoeding  this  to  l>e  so,  still  a  gift  causa 
mortis  may  be  revoked  1^  the  donor  at  any 
time  during  his  life,  and  without  the  consent 
of  the  donee.  Civil  Code,  |  USl;  Daniel  v. 
Smith.  G4  CaL  349,  30  ^aa.  Bep.  075;  Mer- 
chant T.  Merchant,  2  Bradf.  Snr.  432;  FsEfcer 
T.  Marston.  27  Me.  196.  Here  the  rcepond- 
ent's  own  testimony  very  clearly  shows  that 
the  gift,  if  made,  was  revoked  by  the  donor 
t>efore  he  died.  He  testified  tiiat,  on  the 
morning  of  the  day  of  his  death,  John  told 
him  to  "hurry  down  to  the  Hlbemla  Bank, 
and  get  out  his  mon^,  and  bring  it  up  to 
him.  I  -went  aoooRlln^y  to  the  bank,  and 
drew  out  his  money;  *  •  •  but  when  I  got 
bock  John  was  dead."  This  plainly  Indicates 
that  Jr4in  still  claimed  the  money  as  his  own, 
and  IntMided  to  again  take  it  into  his  pos- 
sef^on.  Under  these  circtunstances  it  must 
be  held  that  the  respondent  held  the  money 
in  trust  and  as  a  part  of  the  estate  of  John, 
and  that  the  plaintiff,  as  the  only  heir  of 
John,  had  a  rij^it  to  have  the  trust  enforced, 
and  the  money  paid  ov«  to  her. 

We  advise  that  the  judgment  and  order, 
so  far  as  they  relate  to  the  real  property,  l>e 
aiHrmed.  and  that,  so  far  bb  they  relate  to 
tlie  money,  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

We  concur:  SEARLS,  C;  TEMPLE,  a 

PER  CURIAM.  For  the  reasons  ^ven  in 
the  foregoing  opinltm  the  judgment  and  or- 
der, BO  far  as  they  relate  to  the  real  property, 
are  affirmed,  and,  so  far  as  they  r^te  to  the 
money,  are  reversed,  and  the  cause  remanded 
for  a  new  trIaL 


(99  Cal.  !M) 

WARREN  V.  POSTEL.   (No.  15,044.) 

(Supreme  Court  of  California.  Aug.  16,  1803.) 

Street  Improvbhbxts— Assessments. 

St.  18S5,  p.  147,  S  3,  provides  that  when 
the  coat  of  any  street  work  ordered  by  the  city 
council,  and  chargeable  against  any  lots,  shall 
exceed  one-lialf  their  assessed  value,  the  excess 
shall  be  paid  by  the  city.  Secti<»i  7  provides 
the  manner  of  assessment,  aod  declares  that, 
wlicnever  the  said  assessmeot  on  any  lot  would 
exceed  one-hatf  the  Toitiation,  then  the  assess- 
ment shall  be  only  to  the  amount  of  one-half. 
SetMion  provides  that,  whenever  the  city 
council  orders  any  work  done,  it  shall  be 
diiemed  to  have  orararcd  the  payment  out  of  its 
tri-i)i<itiry  of  the  excess  of  any  assessment  for 
■aid  work,  otherwise  chargeable  on  any  lot. 
over  one-halC  the  valuation  of  the  lot.  Held, 
that  a  lot  was  not  limited  to  an  assessment.  In 
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a  rintdo  year,  of  half  Its  Talne,  bat  that  this 
limitation  amtliod  only  to  an  asseaBmeiit  for 
the  n-ork  included  in  a  single  resolution. 

Coramlssloners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun^ 
of  San  Francisco;  Eugene  B.  Oarber,  Judge. 

Action  by  O.  A.  Warren  against  P.  W.  Pos- 
tet  Judgment  for  plaintiff.  Defendant  ap- 
peals. At&rmed. 

D.  H.  WMttemore,  for  appeDant  J.  O. 
Bates,  for  respondeat 

TEMPLB,  C.  This  action  Is  upon  a  street 
assessment,  and  the  defendant  appeals  from 
the  Judgment  against  him  upon  the  Judgment 
roIL  The  defendant  claims  that  he  was  as- 
sessed for  too  much,  his  assessment  being 
$220.50,  wliile  he  thinlis  be  should  be  held 
for  only  $105.67.  He  owns  a  lot  at  the  Inter- 
section of  Jersey  and  Noe  streets,  In  San 
Francisco,  thus  having  frontage  on  both 
streets.  September  19,  18S7,  the  board  ot 
supervisors  declared  its  intention  to  do  cer- 
tain work  on  Jersey  street  between  Noe  and 
Douglas  streets,  being  the  work  for  which 
plaintiff's  assessment  was  made.  It  was 
ordered  to  'be  done  October  24th,  and  the 
contract  awarded  to  plaintiff  November  21st, 
of  the  same  year.  The  assessment  for  the 
work  was  made  December  27,  18^  In 
this  assessment  the  sum  of  $3,218.60  was 
assessed  to  the  city  and  county,  that  be- 
ing the  sum  in  excess  of  one-half  the  last 
previous  assessment  for  municipal  purposes, 
as  to  certain  lots  which  were  liable.  As  be- 
fore stated,  defendant's  lot  was  assessed  for 
$220.50.  The  last  previous  assessment  of 
his  lot  for  municipal  purposes  was  $565. 
October  8,  1887,  the  board  declared  Its  In- 
tention to  do  certain  woiic  on  Noe  street 
between  Alameda  and  Twenty-Sixth  streets, 
and  Norember  27,  1887,  ordered  the  same  to 
be  done,  and  D»»mber  12,  1887,  awarded 
the  cwatract  to  Conway  &  Co.  The  asaess- 
ment  for  this  v/otIl  was  made  July  12,  1888, 
in  which  defendant's  lot  was  assessed  for 
$176.83,  which  was  paid  by  d^endant  after 
this  suit  was  commenced.  DeCoidant's  post- 
Uoa  la  that  his  lot  can  only  be  hdd  during 
any  tax  year  for  cme-half  its  assessed  value 
tor  an  street  work  done,  and  it  does  not 
matter  that  the  work  was  ordered  at  differ- 
ent times  on  dlflnent  streets  and  under  dif- 
ferent resolutlonB  ot  fntention.  ^ilf  the  as- 
sessed value  of  bis  lot  Is  $282.60,  and  he  Is 
wilUng  to  pay  the  difference  between  tbat 
sam  and  hto  assessment  for  the  Noe  street 
work,  and  thinks  the  usessment  In  excess  of 
Is  void.  Respondent  afflnns  tluit  defcmd- 
ant's  lot  Is  liable  to  the  extent  of  one-half  the 
assessed  value  for  sndi  work,  without  regard 
to  other  work;  or.  If  not,  that  it  is  the  Noe 
street  assessment  which  would,  be  invalid 
because  the  notice  of  lntatti<m,  the  order 
that  the  work  be  done,  and  the  contract  for 
the  work  on  Jersey  street  preceded  the  like 
steps  in  the  Noe  street  procedure,  althou^ 
tha  Noe  street  assessment  was  first  made. 


Both  proceedings  were  under  the  street 
law  of  1885,  (St  1885,  p.  147.)  In  secUon 
3  of  that  act  is  the  following:  "Whenever 
the  estimated  or  actual  cost  of  any  street 
work,  contemplated  or  ordered  to  be  done 
by  the  city  council,  and  chargeable  under 
the  provisions  of  this  act  against  any  lot 
or  lots  of  land  or  the  owner  thereof,  shall 
exceed  one-half  of  the  assessed  value  of  such 
lot  or  lots,  as  borne  upon  the  last  assess- 
ment roll  wherein  It  was  assessed,  made  for 
the  levying  of  taxes  for  municipal  purposes, 
the  amount  of  the  cost  of  said  work  exceed- 
ing said  one-half  of  the  assessed  value  of 
said  lot  or  lots,  shall  be  paid  out  of  the 
city  treaauay.  •  •  •"  The  first  subdi- 
vision of  section  7  reads  as  follows:  "The 
expenses  incurred  for  any  work  authorized 
by  section  2  of  this  act,  which  shall  not 
Include  such  portion  of  any  street  which 
Is  required  by  law  to  be  kept  in  order 
or  repair  by  any  person  or  company  hav- 
ing railroad  tracks  thereon,  shall  be  assessed 
upon  the  lots  and  lands  fronting  thereon, 
except  as  hereinafter  specifically  provided; 
each  lot  or  portion  of  a  lot  being  separate- 
ly assessed,  in  proportion  to  the  frontage, 
at  a  rate  per  front  foot  sufficient  to  cover 
the  total  expenses  of  the  work.  But  wher- 
ever the  said  assessment  upon  any  lot  or 
portion  of  a  lot  would  exceed  one  half  the 
valuation  of  said  lot  or  portion  of  a  lot, 
as  It  was  last  assessed  for  municipal  taxa- 
tion, then,  unless  the  owner  or  his  attorney 
In  fact  shall  have  previously  filed  with  the 
superintendent  of  streets  a  written  waiver 
of  the  partial  exemption  herein  provided, 
the  assessment  and  the  lien  thereof  upon 
said  lot  or  portion  of  a  lot  shall  be  only  to 
the  amount  of  one-half  of  said  last  preced- 
ing municipal  valuatltm,  and  the  proper  re- 
mainder of  said  assessment  shall  be  assessed 
to  the  dty,  and  be  payable  out  of  the  city 
treasury."  And  section  26  is  as  foQows: 
"The  diy  council  may.  In  Its  discretion,  ordOT 
that  the  wht^e  w  any  part  of  the  cost 
and  expenses  of  any  of  the  wotk  mentlraied 
In  section  two  of  this  act  be  paid  out  of  the 
treasuiy  of  the  municipality  from  such  fund 
as  the  coundl  may  designate.  Whenever  a 
part  of  such  cost  and  expenses  Is  so  ordered 
to  be  paid,  the  superintendent  ot  streets,  in 
makii^  np  the  assessment  bo«t<^re  pro- 
vided for  such  cost  and  expenses,  shall  first 
dednct  from  tbe  whole  cost  and  expeiues 
such  port  thereof  as  has  been  so  ordered  to 
be  paid  out  of  the  muidcipal  treasury,  and 
shall  assess  tbe  remainder  of  said  cost  and 
exi>en8es  pn^xHrtlraiately  upon  the  lots  or 
part  ot  lots  and  lands  fronting  <m  the  streets 
where  said  work  was  doae  and  In  the  man- 
ner heretofcre  provided.  And,  whenever  the 
city  council  shall  ord«  to  be  done  any  <a  the 
work  mentioned  in  section  two  of  this  act  it 
diall  be  deemed  to  have  exercised  its  discre- 
tion mentioned  In  this  sectltm,  and  to  Include 
an  order  for  the  payment  out  of  its  treasury 
for  tbe  excess  oi  any  assessment  for  sahl* 
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woik  otherwise  chargeable  npon  any  lot,  or 
portion  of  a  lot,  over  and  alwvu  oue-half  the 
Taluatlon  of  said  lot,  or  portion  of  a  lot,  in  its 
last  preceding  assessment  for  mnnicipal  taxa- 
tion." It  Is  very  manifest  from  these  provi- 
sions that  the  time  when  the  city  council  Is 
deemed  to  exercise  its  discretion  to  order 
that  the  MCess  of  the  cost  of  any  street  work 
above  one-half  the  last  previous  assessment 
of  the  lots  liable  shall  be  paid  by  the  city 
is  when  the  work  Is  contemplated  or  or^ 
dered.  These  words  are  not  synonyms. 
The  work  may  be  said  to  be  "contemplated" 
when  it  is  resolved  to  do  it.  Then  the  cost 
can  only  be  estimated.  When  the  contract 
for  it  has  b^en  made,  it  is  to  be  presumed 
that  the  actual  cost  Is  kno^vn.  Under  sec- 
tion 2C,  when  the  work  la  "ordered"  to  be 
done,  the  council  is  deemed  to  order  the  ex- 
cess to  be  paid  from  the  city  treasury.  At 
that  time  it  may  be  manifest  that  no  lot  will 
be  assessed  for  an  amount  beyond  one-half  Ks 
last  previous  assessment  As  in  such  case 
there  could  be  no  excess,  the  council  would 
not  be  deemed  to  have  ordered  such  ex- 
cess paid  from  the  city  trcasiu-y.  But  ac- 
cording to  sppellanfs  theory,  subsequent- 
ly work  might  be  ordered  under  later  reso- 
lutions of  Intention,  for  which  assessments 
might  be  first  made.  By  such  means,  un- 
der appellant's  construction,  the  whole  cost 
of  the  work  might  have  to  oe  assessed 
against  the  city.  When,  under  such  circum- 
stances, was  the  council  deemed  to  have  or- 
dered it  oU  pnld  from  the  city  treasury? 
Evidently  not  when  the  particular  work  was 
ordered,  but  when  some  other  work,  per- 
haiM  upon  another  street,  was  afterwards 
ordered  to  be  done.  The  language  of  the 
statute  will  not  liear  that  constnictltm.  The 
city  council  cannot  know  which  will  be  first 
completed,  although  the  time  Is  stipulated 
In  the  contract,  for  tbey  are  anthorized,  and 
Justice  mny  reqtUre  tbem,  to  extend  the  time 
for  completion;  and  In  this  matter  they  can- 
not  anticipate  what  exigencies  may  arise.  I 
think  It  Is  equally  evld«at  from  these  pro- 
visions that  the  retpdrement  that  the  ex- 
cess of  half  the  raluatttm  of  the  lot  should 
be  paid  by  the  cAiy  Is  limited  to  the  assess- 
ment for  an  Improvement  ordered  under  one 
resc^atlon  of  intention.  Subdlvlsl<Hi  1,  for 
Instance,  of  eectlooi  7,  provides  that,  **wben- 
erer  the  aald  assessmoat  upon  any  lot" 
would  exceed  one-half  the  Taluatlon,  nhen 
*  *  *  the  asseasmokt  •  •  *  shall  be 
only  to  tiie  amount  of  me-half,'*  etc.  Other 
provtsloDB  above  dted,  and  oOien  which 
ml^t  be,  Indicate  that  Oie  requirement  has 
reference  to  a  street  work.  I  think  It  ob- 
vious reqxmdent'B  poaltUm  as  above  stated 
must  be  sustained. 

App^Uint  says  that,  mider  this  ctmstruc- 
tlim,  lot  owners  have  vny  little  protectltm 
agatDBt  the  city  conndl,  and  that  Is  tme; 
and  there  Is  very  Uttle  ui>on  the  construction 
ot  appellant  Olie  only  difference  Is  that 
under  appellant's  theory  th^  could  only 


take  one-half  the  value  of  the  lot  In  any  one 
tax  year;  but  they  could  take  all  In  two 
years,  and  take  It  again  In  two  more.  It 
would  be  easy  to  have  one  resolution  of  in- 
tention for  grading,  another  for  paving,  and 
another  for  sewering,  and  still  others  for 
other  work;  and  they  could  be  extended 
through  several  tax  years.  Absolute  protec- 
tion against  the  city  council  Is  not  attainable 
under  any  such  scheme.  The  legislature  is 
the  proper  place  to  go  for  Improvement  in 
this  matter.  I  think  there  Is  nothing  In 
KreUng  v.  MuUer.  86  CaL  405.  25  Pac.  Rep. 
10,  inconsistent  with  these  views.  It  was 
held  In  that  case  that  the  work  covered  by 
one  resolution  of  Intention  must  be  consid- 
ered one  work  with  reference  to  the  require- 
ments of  the  section  I  have  been  considering, 
and  the  board  cannot  evade  the  law  by  let- 
ting It  In  dilferent  contracts,  and  thus  pro- 
riding  for  several  assessments.  If  It  has 
any  bearing  upon  the  matter  here  cousid- 
ered,  it  is  In  accord  with  Uils  opinion.  It 
seems  to  hold  that  the  Improvements  Includ- 
ed In  one  resolution  of  Intention  constitutes 
a  "street  wort,"  within  the  provisions  of  this 
statute.  At  the  time  the  lots  are  assessed, 
the  city  Is  also  assessed  for  Its  portion.  Here 
the  defendant  appealed  to  the  board,  and  his 
appeal  was  sustained  and  a  new  assessment 
ordered.  He  again  appealed,  and  the  assess- 
ment was  modlQfid.  There  can  be  no  fur- 
ther assessment  The  only  question  loft  Is 
whether  the  present  aSr^essmont  Is  to  any  ex- 
tent void,  not  wbetlier  '^t  is  erroneous.  I 
think,  however,  it  Is  neither,  end  advise  that 
the  Judgment  be  affirmed. 

We  concur:    HATNE3,  C;  SEATtLS,  a 

PER  CURIAM.    For  the  reasons  ^ven  in 
the  foregoing  opinion,  the  Judgment  U 
firmed. 


(3  Colo.  App.  372) 
HUNTER,  City  Engineer,  t.  DICKINSON 
et  al. 

(Court  of  Aiveals  of  Colorado^  June  12,  1803.) 

APPBAI/— DhWSSIL— SSTTLIIIBXT  OT  SCTT. 

Where,  on  the  hearing  of  aa  appeal,  it 
is  admitted  by  counsel  that  the  suit  whs  set- 
tled by  the  parlies  after  the  appeal  was  taken, 
the  appeal  will  be  dismissed,  though  the  par- 
ties dewre  a  decfrion  of  the  questions  Involved. 

Appeal  from  district  court,  Arapahoe  comi- 
ty. 

Proceeding  by  Charles  E.  Dickinson,  Thom- 
as S.  Hayden,  and  Philip  Feldliauser  for  a 
writ  of  mandamus  to  compel  John  B.  Hunter, 
city  engineer  of  the  city  of  Denver,  to  grant  a 
permit  to  p1alntl£fs  to  make  certain  excava- 
tions and  connections  with  water  pipes  in 
such  dty.  From  a  Judgment  granting  the 
writ,  the  engineer  appeals.  Dismissed. 

F.  A.  Williams  and  6.  W.  WUtford,  for  ap- 
pellant O.  G.  Symea,  for  app^eey 
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BISSELL.  P.  J.  In  1802,  Hayden,  Dickin- 
son, and  Feldliauser  were  the  owners  of  a 
piece  of  realty  situate  on  the  cwner  of  Cali- 
fornia and  Sixteenth  streets,  in  the  city  of 
Denver.  They  were  erecting  a  large  business 
block  on  the  property,  and  their  plans  con- 
templated that  the  water  connections  should 
be  made  on  Sixteenth  street,  oa  a  line  which 
should  be  substantially  that  of  the  alley 
north  of  their  building  extended  through  Six- 
teenth street  At  that  time  Sixteenth  street 
had  been  paved  with  asplialt,  while  Califor- 
nia remained  imcovered  with  a  pavement. 
There  were  two  lines  of  water  mains  running 
along  each  street,  one  controlled  by  the 
American  Water  Company,  and  the  other  by 
what  Is  known  as  the  Citizens'  Water  Com- 
pany. It  seems  to  have  been  the  intention  of 
the  owners  to  connect  with  the  Citizens* 
Company's  water  mains  In  Sixteenth  street. 
An  application  was  made  to  Hunter,  who 
waa  tlie  city  engineer,  for  a  permit  to  dig 
tile  trenches  and  make  the  connection.  This 
was  refused.  Thereupon  a  proceeding  by 
mandamus  was  started  to  compel  him  to  dis- 
dtorge  what  was  claimed  to  be  bis  duty  In 
respect  of  this  matter.  He  raised  an  Issue 
by  hia  answer,  which  was  predicated  sub- 
stantially upon  sundry  ordinances  of  the  com- 
mon ooandl,  which  undertook  to  define  the 
classes  of  persons  that  might  receive  per- 
mits, and  also  inhlUted  the  dig^ng  np  of  any 
paved  streets  for  a  specified  [>erloi.  The  pro- 
ceedings resulted  In  a  Jud^onent  awarding  the 
writ  against  the  engineer,  and  the  present  ap- 
peal Is  prosecuted  from  that  Judgment  No 
other  facts  need  be  stated  to  nnderstand  the 
nature  of  the  oontroTersy  which  Is  sought  to 
be  prosecuted  to  a  final  determination  in  this 
court  It  will  not  be  decided.  On  the  hear- 
ing, In  response  to  questions  by  the  court,  It 
was  admitted  by  counsel  tlut  some  time  aft- 
er the  appeal  was  perfected,  and  probably 
within  four  or  five  months  after  the  proceed- 
ing was  bcKun,  the  dispute  had  been  settled 
by  the  parties,  a  permit  issued,  and  all  de- 
sired connections  made,  and  the  building 
used  and  occupied.  It  Is  probably  Just  to 
counsd  to  say  that  the  Inquiry  was  put  by 
the  writer  of  the  opinion  by  reason  <^  bis 
personal  knowledge  concerning  the  situation, 
and  that  It  was  put  because  it  was  evidmt 
that  there  was  no  substantial  case  pending 
which  litigants  had  a  right  to  call  on  this 
court  to  determine.  Further  ccmdderatlon  of 
the  matter  has  confirmed  the  writer  and  the 
other  members  of  the  court  in  the  opinion 
that  this  Is  not  a  case  which  this  court  ought 
to  decide.  Courts  are  organized  for  the  pur- 
poses of  deciding  and  determining  actual  dis- 
putes and  legitimate  legal  controversies  exist- 
ing iKtween  parties.  It  Is  true  that  under 
the  statute,  parties  may  make  an  agreed  case, 
and  call  on  the  courts  to  pronounce  their 
opinlcms  concerning  It  but  even  In  such  mat- 
ters it  is  a  sine  qua  non  that  the  parties  shall 
attach  to  their  agreed  case  proof  by  affidavit 
that  It  represents  an  existing,  pending,  living 


dispute.  It  is  not  permitted  to  litigants  to 
commence  actions,  take  appeals,  settle  their 
controTMsies,  and  then  call  upon  the  court  to 
deolare  general  principles,  construe  ordinan- 
ces, and  determine  rights  which  can  only  be 
of  value  to  perhaps  other  pending  or  future 
litigations.  This  court  declines  to  consider  or 
determine  this  case,  and  directs  the  appeal  to 
be  dismissed,  and  the  costs  thereof  be  equally 
borne  and  divided  between  the  parties;.  The 
appeal  Is  dismissed. 


(3  Colo.  App.  379) 
HAMMOND  V.  HERDMAN. 
(Court  of  Appeals  of  Colorado.   June  12,  1893.) 
Appeal — Writ  of  EenoB— Record— Dismissal. 

Where  there  are  no  pleadings  or  evi- 
dence in  the  record,  the  correctness  of  the 
court's  charge  cannot  be  determined  on  writ  of 
error. 

Error  to  Otero  connly  conrt 

AcUon  by  8.  R.  Herdman  against  George 
Hammond  to  recovw  a  portion  of  a  certain 
crop  mid  to  defendant  by  one  Hansbrough, 
commenced  before  a  Justice  of  fhe  peace. 
There  was  Judgment  In  the  county  court 
In  favor  of  plaintiff,  and  defendant  brings 
error.  Dismissed. 

Piatt  Wicks  and  A.  F.  Thompson,  for 
plaintiff  In  error.  James  Hoffmlre,  for  de- 
fendant In  error. 

PER  CURIAM.  This  case  was  originally 
brought  before  a  Justice  of  the  peace  In 
Otero  county  to  recover  the  value  of  a  por- 
tloa  of  a  crop  whldi  was  sold  to  the  plaln- 
tiir  in  error  by  one  Hansbrough.  From  the 
Judgment  which  was  rendered  by  the  Justice, 
an  appeal  was  taken  to  the  county  court, 
and  Herdman  there  got  Judgment  against 
Hammond  for  938.98,  and  the  esse  was 
brou^t  here  by  writ  of  error.  The  writ 
of  error  must  t>e  dismissed,  wltiiout  an  ad- 
judication of  the  questions  discussed  by  the 
plaintiff  In  enott  for  the  want  a  record 
whldi  Is  In  conformity  with  the  rules,  or 
sufficient  to  enable  the  court  to  pass  on 
them.  There  Is  no  UU  of  exceptions,  and 
the  ev1d«ice  Introduced  on  the  beoring  Is 
not  before  the  court;  and,  abice  tiie  case 
originated  before  a  Justice,  the  issues  sre 
not  preserved  by  pleadings.  Under  these  dr- 
cnmstanccs,  the  court  la  unable  to  determine 
Just  what  the  cimtroven^  was,  or  what 
case  the  parties  atteihpted  to  present  The 
abstract  contains  nothing  but  the  Instruct 
tlons  of  the  court  The  error  Is  laid  on 
these  Instructions,  and  It  Is  Insisted  that 
thd  cause  must  be  reversed  because  the  court 
failed  to  state  the  law  correctly.  There 
are  many  reasons  why  this  contention  is  not 
well  founded.  In  the  first  place,  the  record 
does  not  necessarily  show  tliat  all  the  In- 
structions are  contained  in  wliat  Is  certified 
to  this  court  It  has  been  repeatedly  de> 
dded  by  the  supreme  court  that  a  case 
will  not  be  reversed  because  of  alleged 
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error  In  reepect  of  these  matters,  unless  all 
the  Instructions  are  preserred  In  the  record. 
Dawson  V.  Ooston,  (Sup.  Ot.  Colo.;  April 
term,  1893.)  33  Pac.  Rep.  180.  It  is  equally 
manifest  that  where  there  are  no  pleoxilngs, 
and  none  of  the  evMeoce  Is  preserved  on 
which  the  case  was  tried,-  it  Is  impossible 
to  determine  the  sufficiency,  the  accumc7r 
or  the  Impropriety  of  the  court'B  diarge 
to  the  Jury.  The  record  le  not  presented 
in  BU(^  form  as  to  entitle  the  parties  to  a  dis- 
cuss) on  or  a  determinatioD  of  the  questions 
which  they  argue,  and  the  writ  at  error 
must  be  dlsmlBBed. 


(H  Or.  «2> 

WELCH  et  al.  t.  CLATSOP  COUNTT  et  al. 
(Supreme  Court  of  Oregon.  Aug.  1,  1S9S.) 
Taxatiok— EsroiKiNa  Colleotiok. 
The  complaint  showed  that  the  assess- 
meut  roll  was  defective;  that  it  was  filed  after 
the  proper  time;  that  the  assessor  gave  do  no- 
tice of  the  meetia;  of  the  tx>ard  of  equaliza- 
tion; that  no  such  meeting  was  held;  that 
u«ther  plaintiffs  nor  any  other  taxpayers 
were  allowed  to  examine  said  roll,  or  to  ap- 
pear before  any  board;  that  plaintiffs'  property 
was  wrongly  asscHsed,  at  two  hiith  a  value, 
and  not  in  proportion  with  other  like  property: 
that,  had  plaintiffs  known  that  said  roll  was 
made  or  b^ng  made,  and  been  allowed  a  hear- 
iug,  and  had  a  board  examined  said  roll,  the 
valuatiim  would  have  been  greatly  reduced; 
that  certain  property  had  been  valued  at  $14.- 
293.  when  its  true  cash  value  did  not  exreed 
$10,000;  and  that  the  county  court  bad  levied 
a  tax  of  iQYi  mills.  Held,  that  plaintiffs  cotild 
not,  CD  ttds  showing,  have  the  collection  of  the 
tax  enjoined  without  first  paying  or  tendering 
the  amount  which  they  conceded  to  be  right. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A  McBride,  Judge. 

BUI  by  Nancy  Welch  and  othere,  taxpayers 
of  Clatsop  county,  against  said  coimty  and 
H.  A.  Smith,  sheriff  thereof,  for  an  injtmc- 
tloa  against  the  collection  of  taxes.  Decree 
for  respondents.  Complainants  appeal.  Af- 
firmed. 

O.  a  Fnlton,  for  appcUanta.  W.  N.  Barrett 
and  Frank  J.  Taylor,  for  re^ndenta. 

LORD,  O.  J.  This  la  a  suit  for  an  Injunc- 
tion to  restrain  the  sheriff  of  Clatsop  county 
from  executing  a  tax  warrant.  Issued  out  of 
the  county  court,  directing  him  to  collect  cer- 
tain delinquent  state  and  county  taxes  for 
the  year  1801.  The  general  ground  on  which 
relief  Is  songht  Is  that  the  proceedings  In 
making  the  asseesment  roll  and  levying  the 
tax  thereon  were  so  Irregular  and  illegal  as 
to  render  such  tax  void.  A  demturer  to  the 
complaint,  for  the  Insuttlctency  of  the  facts 
alleged)  was  Interposed  and  sustained,  where- 
upon, the  plalntiifs  de(dining  to  further  plead, 
a  decree  was  rendered  by  the  court  dismiss- 
ing the  suit,  from  which  decree  this  appeal  Is 
brought  The  averments  of  the  complaint 
show  that  the  assessment  roll  filed  by  the  as- 
sessor was  crude  and  imperfect;  that  It  was 
filed  after  the  time  required  by  law,  without 
any  order  extending  the  time  for  such  filing; 


and  that  there  were  TarioQB  Irregularities  in 
the  subsequent  proceedings  in  connection 
therewith.  But  the  main  auctions  upon, 
which  the  plalntlffa  r^.  as  showing  the  tn- 
validity  of  the  taxes  ass^scd,  and  their  right 
to  the  relief  sought,  are  that  the  assessor  did 
not  give  the  notice  requirnf  by  law  of  the 
meeting  of  the  board  of  equalization;  that  no 
meeting  of  such  board  waa  hdd  at  any  time 
for  the  purpose,  of  examining  the  assessment 
roll  so  filed  and  returned;  that  ndthw  tlte 
plalnlifls  nor  any  other  taxpayers  were  al- 
lowed the  privilege  of  an  oEaminatlon  of  such 
roll,  uor  were  they  afforded  an  opportunity 
of  appearing  before  such  board,  or  any  board, 
or  of  b^ng  beard  In  regard  thereto;  that 
plaintlflb'  property  was  erroneously  and 
wrongl^ly  assessed  at  a  snm  in  ezoess  of  its 
actual  value,  and  in  excess  of  the  proportion- 
ate value  of  the  pn^erty  of  a  like  charactw 
and  slmllariy  located;  and  that,  by  reastm 
thereof,  they  are  required  to  pay  a  larger 
proportion  of  the  taxes  of  the  county  tlian 
they  otherwise  would  If  the  same  was  cor- 
rectly valued.  Hie  comt^alnt  then  proceeds 
to  describe  the  pn^erty  owned  by  each  of 
the  plaintitTs  liable  to  taxation,  and  the  valu- 
ation thereof.  To  illustrate,  it  Is  allied 
"that  there  Is  a»essed  against  O.  Wlngate, 
on  the  said  assessment  n>ll  made  by  said 
county  cleric,  property  placed  by  the  oounty 
clerk  at  the  valuation  at  $14,29%  making,  as 
appears  thereon,  a  tax  due  from  plalntlfl  of 
the  sum  of  $302.19.  But  If  said  philntlff  had 
known  that  such  roll  had  been  made,  or  was 
in  the  process  of  making,  and  had  the  right 
of  being  heard  in  regard  thereto,  and  had  a 
board  of  equalisation  met  and  examined  the 
same,  the  valuation  would  have  been  greatly 
reduced,  for  that  the  said  valuation  placed  on 
the  property  of  the  plaintiff  G.  Wlngate  was 
and  is  far  in  excess  of  the  true  cash  value 
thereof,  and  Is  much  higher  than  that  on 
property  of  like  nature  stmllarly  situated. 
That  the  true  cash  value  of  said  property 
does  not  «ceed  $10,000."  It  Is  also  alleged 
that  the  county  court  made  an  order  levying 
a  tax  of  10^  mills  on  the  dollar  up<m  all  the 
taxable  property  in  the  county,  and,  although 
there  Is  an  avomrat  that  the  court  was 
without  authority  to  make  such  wder.  It  Is 
sufficient  to  say  that  there  Is  no  doubt  the 
court  hod  Jurisdiction  and  power  to  make 
such  order.  Without  farther  detail,  tmder 
this  state  of  facts,  the  court  below  held.  In 
sustaining  the  demurrer,  that  the  plaintiffB 
were  not  entitled  to  the  relief  sought,  be- 
cause they  had  failed  to  do  equity  by  pay- 
ing or  tendering  so  much  of  the  taxes  as- 
sessed as  are  properly  chargeable  to  this 
property.  The  ruling  of  the  court  was  evi- 
dently based  on  the  theory  that  the  plaintlflb 
have  shown  by  their  complaint  that  they  are 
the  owners  of  certain  described  real  property, 
conceded  to  be  of  a  certain  specified  cash  val- 
ue, and  liable  to  taxation  for  state  and  coun- 
ty purposes,  and,  as  It  Is  also  sliown  by  their 
complaint  that  the  county  court  has  levied  a 
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tax  of  19^  mills  on  tJie  dollar  upon  all  the 
taxable  property  in  the  county,  the  amount  of 
taxes  pi"operiy  chargeable  to  their  property 
Is  easily  ascertained;  that,  this  being  so,  the 
plaintifls  had  failed  to  bring  themselves  with- 
in the  rule  entitling  them  to  the  relief  sought, 
because  they  have  not  paid  or  tendered  the 
amount  of  such  taxes,  which,  upon  their  own 
showing,  Is  Justly  chargeable  against  their 
property. 

Mr.  High  says:  "It  may  be  laid  down  as  a 
general  rule  that  equity  will  not  Interfere 
by  Injunction  with  the  collection  of  a  tax 
which  Is  alleged  to  be  Illegal  or  void  merely 
because  of  its  Illegality,  hardship,  or  irregu- 
larity, but  there  must  be  some  special  cir- 
cumstances attending  the  threatened  Injury 
to  distinguish  it  from  a  mere  trespass,  and 
thus  to  brtng  the  case  within  some  recog- 
nized head  of  equity  Jurisprudence;  other- 
wise, the  person  aggrieved  will  be  left  to  his 
remedy  at  law."  1  High,  Inj.  S  485.  And, 
again:  "Nor  will  equity  Interfere  by  Injunc- 
tion with  the  enforcement  or  collection  of 
taxes  because  of  Irregularities,  illegalities,  or 
errors  In  the  assessment  of  the  tax,  or  in  the 
proceedings  incident  to  Its  collection,  or  in 
the  execution  of  the  jwwer  conferred  upon 
taxing  (^cers;  but  in  all  such  cases  the 
taxpayer  seeking  relief  will  be  left  to  pursue 
his  remedy  at  law.  And  where  It  does  not 
appear  that  the  established  principle  of  taxa- 
tion has  been  violated,  or  that  actual  and 
sabstanttal  Injustice  will  result  from  the 
operatiou  of  the  tax,  or  that  It  was  for  an 
unauthorized  purpose,  equity  will  not  restmin 
tile  execution  of  a  deed  of  laud  stdd  for  taxes 
on  the  ground  that  the  proceedings  were 
Irregular,  or  even  toM  In  some  partlcolara.** 
Id.  {  4S6.  In  Bank  t.  Elmball,  108  U.  S. 
732,  Mr.  Justice  Miller  said:  "We  hare  an- 
mninced  more  than  once  that  it  Is  the  eatab- 
Ushed  rale  of  this  court  that  no  one  con  be 
permitted  to  go  Into  a  court  of  equity  to  en- 
join the  collection  of  a  tax  until  he  has  shown 
himself  entitled  to  the  aid  of  the  court  by 
payhig  so  much  of  the  tax  assessed  against 
him  as  It  can  be-  plainly  seen  he  onght  to 
pay;  that  he  shall  not  be  i>ermltted,  becanse 
his  tax  Is  In  excess  of  what  Is  Just  and  law- 
ful, to  screen  himsdf  from  paying  any  tax 
at  all  until  the  precise  amount  which  he  ought 
to  pay  ta  ascertained  by  a  court  of  eqnlty; 
and  that  the  owner  of  property  hable  to  tax- 
ation Is  bound  to  contribute  his  lawful  Omee 
to  the  current  expenses  of  goremment,  and 
cannot  throw  that  share  <m  others  while  he 
engages  In  an  expensive  and  protracted  liti- 
gation to  ascertain  that  the  amount  which 
he  to  assened  Is  or  Is  not  a  few  dollars  more 
than  It  OD^t  to  be;  but  that,  before  he  asks 
this  exact  and  scmpulons  justice,  be  must 
flnit  do  equity  by  paying  so  much  as  it  Is 
clear  he  ought  to  pay,  and  contest  and  delay 
only  the  remainder."  State  Railroad  Tax 
Cases,  92  U.  S.  67a;  Huntington  v.  Palmer, 
7  Snwy.  355,  8  Fed.  Rep.  449.  In  stating 
the  rule  pertaining  to  the  interference  of 


equity  with  tax  proceedings,  Caton,  C.  X. 
said:  "They  are  confined  almost,  if  not  en- 
tirely, to  cases  where  the  tax  Itself  is  not 
authorized  by  law,  or.  if  the  tax  Itself  Is  au- 
thorized, It  is  a^iessed  upon  property  not 
subject  to  the  tax."  Railroad  v.  Frary, 
22  lU.  34.  In  Mtaiing  Co.  v.  Auditor  Gen- 
eral, 37  Mich.  391,  the  court  says:  "Equity 
will  not  Interfere  to  restrain  the  collection  of 
the  public  revenue  for  mere  Irregularities. 
Either  It  should  appear  that  the  property  Is 
exempt  from  taxation,  or  that  the  levy  is 
without  legal  power,  or  that  the  persons 
Imposing  it  were  unauthorized,  or  that  they 
have  proceeded  fraudulently."  Other  author- 
ities might  be  cited  to  the  same  effect,  but 
these  are  sufficient  to  Illustrate  the  principle 
of  noninterference,  In'  tax  proceedings  estab- 
lished by  courts  of  equity.  Upon  the  other 
hand,  it  must  be  admitted  there  are  authori- 
ties of  great  weight  and  respectability  op- 
posed to  the  doctrine  announced  In  such 
cases.  They  are  cited  and  referred  to  by 
Mr.  Sigh,  who  says:  "The  dedMons  are  nei- 
ther f^w  in  number,  nor  wanting  in  re- 
spectability, which  have  inclined  to  a  de- 
parture from  the  doctrine  of  noninterference 
In  equity  with  the  collection  of  taxes;  and 
It  will  be  found,  as  we  proceed,  that  the 
courts  have  In  many  Instances  extended  pre- 
ventive relief  by  injunction  against  the  ex- 
ercise of  the  taxing  power  In  cases  where 
such  relief  was  unwarranted,  either  upon 
principle  or  upon  the  clear  weight  of  au- 
thority." 1  High,  Inj.  i  484;  Cooley,  Tax'n, 
536  et  seq.  bi  ^ew  of  the  authorities,  the 
consideratiuia  which  infinenced  a  court  of 
equity  to  restrain  the  coUectI<m  oif  a  tax 
are  confined  to  ctises  where  the  tax  itself  Is 
not  antttorized.  or.  If  it  Is,  that  sn<A  tax 
Is  assessed  upon  property  not  subject  to  taxa- 
tion, or  that  the  persons  imposing  it  were 
without  authority  In  the  premises,  or  that 
th^  have  proceeded  fraudulently.  Nor  la 
this  all.  The  plaintiff  must,  .in  addlticm  to 
Illegality,  hardship,  and  irregularity,  bring 
his  case  irtthln  some  of  the  recognlaed 
foundations  of  eq:alty  jurisprudence,  and  ob- 
serve the  maxim  that  "he  who  seeks  equl^ 
at  the  hnnds  of  a  court  must  ihrst  do  equity," 
by  paying  or  tendering  the  amount  of  taxes 
properly  chargealde  against  his  property. 
The  rule  Is  founded  upon  the  principle  that 
public  policy  requires  that  the  revenues 
should  be  promptly  collected  the  agencies 
established  by  law  for  that  purpose,  and 
that  equity  should  not  Interfere  with  tax 
proceedings,  because  ttiey  are  faulty  or  ille- 
gal, when  no  wrong  results  to  the  taxpayer 
by  requiring  him  to  pay  what  la  nmceded 
to  be  due.  In  such  case  a  court  ot  equity 
will  not  enjoin,  as  Mr.  Justice  Miller  said, 
"the  coUecticm  of  the  whole  tax,  when  It  to 
obvious  that  In  justice  a  large  part  at  It 
should  be  paid,  and,  if  not  paid,  that  fbe 
complainants  escape  taxation  altogether." 
State  Railroad  Tax  Gases,  supra.  Applying 
these  prlndples  to  the  case  at  bar,  we  find 
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that  the  plalntlfb  bare  alleged  and  specified 
lu  their  complaint  the  true  cash  value  of  their 
property  liable  to  taxation*  thus  showing 
the  excess  in  its  Taloatlrai  which  they  would 
have  a^ed  the  board  to  remit,  and  dlsdos- 
Ing  on  the  fiice  of  their  complalut  the  amount 
of  taxes  chai^eable  to  their  property  which 
th^  concede  It  Is  UaUe  for.  In  view  of 
these  admissions,  and  the  du^  Incumbent 
on  the  owners  of  property  liable  to  taxation 
to  contribute  their  lawful  share  of  the  public 
e^qtenses/we  cannot  see  why  plaintiffs  should 
not  pay  so  much  of  the  taxes  aaaesBed  as  are 
admitted  to  be  due,  and  can  plainly  be  seen 
they  ou^t  to  pay.  Is  It  just  or  equitable 
that  they  should  pay  nothing  because  their 
assessment  Is  too  high  when  they  concede  an 
amount  for  which  th^  pn^rty  is  IlaUe? 
If  the  board  had  sat,  and  an  opportunity  had 
been  afforded  them  to  appear  and  secure 
the  remission  of  tbe  excess,  they  would  have 
been  bound  to  pay  the  amounts  chargeable 
against  their  proper^  as  corrected.  Why, 
then,  should  they  not  pay  so  much  of  the 
taxes  assessed  as  they  concede  UabUIly  for. 
before  they  ask  the  aid  of  a  court  of  equity 
to  be  relieved  of  the  excess?  The  court 
thinks  that,  notwithstanding  tbe  Irregulari- 
ties In  the  proceedings,  and  the  failure  of  the 
board  of  equalization  to  hold  its  session  at 
the  time  prescribed  by  law,  by  reason  where-' 
of  the  phiintiffs  were  deprived  of  an  oppor- 
tunity to  be  heard,  and  secure  the  remlskon 
of  the  excesB  in  the  valuation  of  their  proper- 
ty, whldi  constitutes  their  grievance,  they 
ought,  nevertheless,  to  pay  what  is  conceded 
to  be  due  before  the  Injunction  should  be 
granted.   The  decree  is  therefore  affirmed. 


(24  Or.  338) 

KANE  T.  BIPPBY  et  al. 
(Supreme  Ck>urt  of  Oregon.  July  24,  1893.) 

VENDOR  4SO  VeSDKK— ABSTBACT  OF  TlTLB. 

A  vendor's  coiitract  to  furnish  an  ab- 
stract of  title  "showing  a  good  and  clear  title, 
free  fpom  defocta,"  is  not  performed  if  the  ab- 
stract show  defects  which  may  or  may  not 
exist  in  the  tl'le  as  tested  by  the  original  rec- 
orAf,  and  an  {nciimbmnce  wlilch  may  or  may 
not  be  barred  by  limitation. 

Apiienl  from  circuit  court;  Jackson  county; 
W.  C.  Hale,  Judge. 

-ictloit  by  E.  O.  Kane  against  Charles  0. 
BIppcy  and  Frank  Amy  to  recover  m<mcy 
paid  on  a  contract  for  the  sale  of  land.  Ver- 
dict and  ]ndgm«it  for  plaintiff.  Defendants 
appeal.  Affinued. 

P'or  former  reports  of  the  case,  see  23  Vac 
Bcp.  180;  29  Pac.  -Rep.  1006. 

P.  P.  Prim,  for  appellanta.  W.  M.  Colvlg, 
for  respondent. 

LORD,  O.  J.  This  Is  an  action  to  recover 
money.  The  facts  are,  in  substance,  that  the 
di^ftndants  made  a  contract  with  tlie  plaintiff 
to  sell  him  certain  lands,  and  that  they  re- 
ctdved  $oOO  on  the  purohase  price;  that,  by 


the  terms  ot  the  contract,  they  were  to  fur- 
nish plalntur  with  an  abstract  ot  title  show- 
ing a  ^>od  and  clear  title,  free  from  defects, 
before  he  should  make  tbe  nesct  pajmic^it  on 
the  purchase  pEice;  tiiat  the  def^odants  fur- 
nished an  abstract,  but  not  one  showing  a 
fiooA  title,  free  from  defects;  that  the  plain- 
tiff tendered  the  defmdants  tlie  balance  of 
the  purchase  price,  and  demanded  a  amipll- 
anoe  with  th^r  contnict,  which  they  failed 
and  rcdhised  to  do.  On  the  trial  the  plaintlfl 
offered  In  evidpnce  the  abatract  ot  title 
whldi  had  been  given  to  him  by  the  defend- 
ants, and  upon  which  he  Justlflea  his  refusal 
to  complete  tbe  purchase,  claiming  that  It 
showed  a  defective  title.  The  instruction  of 
the  court  to  the  Jury  wis  to  the  effect  that 
the  atietract  showed  the  title  to  be  l^ally 
defective.  The  ocmtention  for  the  defend- 
ants is  that  the  abstract  showed  a  good  tiHB, 
:md  one  free  fnmi  d^ects,  and  hence  that 
The  Instruction  was  error. 

This  makes  no  less  than  three  times  that 
this  cause  has  been  befmre  us.  Kane  v.  Bip- 
pey,  22  Or.  296.  23  Pac  Rep.  180;  Id.,  22 
Or.  21J9,  29  Pac.  Rep.  1005.  On  the  first  ap- 
peal the  bill  of  exceptions  disclosed  the  fact 
that,  whrai  the  plaintiff  offered  In  evidtmce 
the  abstract  of  title,  the  trial  court  refused 
to  admit  It,  on  the  ground  that  it  was  not  the 
proper  e\idenoe  of  title,  but  that  the  records 
or  original  conveyances  were  the  only  legal 
proof  of  title  admissible.  In  the  course  of 
Its  opinion,  this  court  said:  "Tbe  plaintiff 
was  endeavoring  to  show,  not  that  the  ab- 
stract conveyed  title,  but  that  the  abstract 
of  such  title  furnished  the  plaintiff  by  the 
defendants  did  not  exhibit  the  'good  title, 
free  from  Incumbnmcee,'  that  the  defendants 
had  agreed  to  convey.  His  position,  in  sub- 
stance and  effect,  was  that  the  defendants 
had  agreed  by  their  amtract  to  assure  him  a 
good  title,  and  to  furnish  him  an  abstract 
thereof  from  which  Its  validity  and  market- 
able quality  might  be  ascertained  and  de- 
termined; but  that  the  abstract  furnished 
him  by  them  for  this  piu'pose,  and  whl(^  the 
plaintiif  offered  In  evidence,  and  the  court 
rejected,  showed  that  the  title  was  defective, 
or  not  such  as  would  be  In  accordance  with 
the  terms  of  such  contract"  Whether  or 
not  the  abstract  disclosed  such  title  as  the 
defendant  agreed  to  convey  the  court  refused 
to  determine,  saying  tbat  "the  abstract  is  not 
before  us  for  that  purpose,  but  only  to  show 
its  object  as  applied  to  the  contract"  and 
then  adds:  "Whoi,  therefore,  the  abstract 
was  offered  in  evidence,  it  was  not  for  the 
piuTJose  of  proving  title  by  the  abstract, 
but  of  showing  that  the  abstract  fumi^ed 
did  not  disdoee  evidence  of  such  title  as  the 
defendants  had  agreed  to  convey.  It  results 
that  we  think  the  abstract  was  admissible  for 
the  purpose  offered,  and  that  It  was  errcHr  to 
exclude  it"  Henoe  the  judgment  was  re- 
versed, and  a  new  trial  ordered.  When  the 
case  came  on  to  be  beard  the  second  time, 
by  consent  of  the  paiiies  the  trial  was  had 
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before  the  court,  and  wittiout  the  Interren- 
tlon  of  a  Jury.  The  abstract  was  admitted 
In  evtd^ice,  and  the  court  ruled  that  It  did 
not  disclose  any  legal  defects,  or,  as  we  must 
take  It,  In  the  light  of  the  former  opbilon, 
that  the  abstract  showed  a  good  fee«imple 
title,  free  from  Incombrances,  sutdi  as  the 
defendants  agreed  to  oonrey.  As  a  ctmse- 
quenoc,  the  court  found  that  the  pIolntUE  was 
not  entitled  to  recover  in  the  action,  and 
rendered  judgmrat  in  fiavor  of  the  defend- 
ants tor  ttKir  costs  and  dlsbnrsfflnenfs,  frmn 
whieb  judgment  the  plabitlflE  again  appealed. 

It  thus  appears  that  the  mllng  of  the  trial 
conrt  whtcb  was  relied  upon  as  error  on  the 
second  appeal  presented  the  same  questi^m 
as  the  instmotion  which  la  risked  upon  as 
error  on  this  appeal.  Nor  do  we  understand 
that  counsel  oontrovert  this  proposition,  but 
they  claim  that  tlie  conrt  failed  to  pass  upon 
it,  and  hence  tiie  qnestioa  is  stin  open  for 
dedslon.  Whiles  as  a  matter  of  fact,  the 
court  did  detennlne  fliat  the  abstract  fur- 
nished did  not  disclose  such  title  as  the  de- 
ftindants  had  agreed  to  oonrey,  tiie  opinion 
does  iu>t  directly  so  declare;  yet  It  follows 
as  a  oonsequoic^  and  is  so  announced.  It 
is,  as  the  court  says,  "for  that  reasmi.  and 
because  the  findings  of  fact  are  defectlTe^ 
that  the  Judgmoit  is  reTersed."  The  de- 
dsI<Hi,  then,  upon  that  point,  is  the  law  of 
the  case,  and  Is  concla^Te  upon  the  parties 
and  the  coort.  It  may  be  true  that  the  title, 
tested  by  the  original  record  and  convey- 
ances and  other  facts  not  upw  the  face  of 
the  abstract,  Is  good  and  free  from  defects. 
It  may  be  true  that  the  curative  acts  will  ob- 
viate the  objections  snggested,  and  the  stat- 
ute of  limitations  bars  the  uncanceled  in- 
cumbrance,  but  tiiese  are  matters  which 
may  involve  litigation  or  Judicial  inquiry  to 
determine  tiie  vaUdity  of'titla  The  title,  as 
disclosed  by  the  abstract,  is  not  the  good 
tide  the  defMidants  agreed  to  conv^.  The 
judgment  must  be  afflnned, 

{M  Or.  440) 

DOWELIi  et  al.  v.  APPLEGATR  et  al. 
(Supreme  Conrt  of  Oregon.  July  31,  1S93.) 
QuiBTiMO  Title— Evidencb—Kbs  Judicata. 

1.  In  an  action  to  quiet  title,  it  appeared 
that  the  ownership  of  part  of  the  land  In  con* 
troversy  had  been  adjudsred  to  be  in  defendant 
In  a  former  action  between  the  same  partiea. 
Bcld,  that  Bocb  judgment  was  res  judicata  as 
to  this  tract. 

2.  In  an  action  to  qniet  title,  plaintiff 
oinimed  nnder  a  decree  of  a  federal  court. 
From  the  record  of  the  canae,  it  affirmatively 
appeared  that  the  controversy  was  wholly  be- 
tween citizens  of  the  same  state,  and  that  no 
federal  question  was  involved.  Held,  that  the 
decree  was  void^  in  that  the  court  had  no  jnrts- 
diction,  and  plaintiff  could  not  recover. 

Appeal  from  circuit  court,  Douglas  county; 
M.  L.  Pipes,  Judge. 

Action  by  B.  F.  Dowell  and  another  against 
Daniel  W.  Applegate  and  others  to  quiet  title. 
From  a  judgment  for  d^^idants,  plaintiffs 
appeaL  Affirmed. 


A.  M.  Crawford  and  B.  B.  Preble,  for  ap- 
pellants.  J.  W.  Hamilton,  for  respondents. 

PER  CURIAM.  This  Is  a  suit  to  quiet  title 
to  certain  real  estate  in  Douglas  county,  for- 
merly belonging  to  Jesse  Applegate.  Pas^dng 
without  notice  all  prdiminary  and  Incidental 
questions,  and  coming  directly  to  the  merits, 
it  f^pears: 

1.  niat  the  title  to  the  4e-acre  tract  of  hmd 
under  which  plalnuuls  now  claim  was  in  con- 
troversy between  the  same  parties  in  the  case 
of  Applegate  v.  Dowell,  reported  In  15  Or. 
513, 16  Pac.  Rep.  651,  and  17  Or.  299,  20  Pac. 
R^.  429,  and  was  there  adjudged  to  belong 
to  the  defendants;  and  the  question  It  mexe- 
fore  res  adjudicata  in  this  case. 

2.  Plaintiff'  title  to  the  remainder  of  the 
land  deprads  upon  the  validity  of  a  decree  of 
the  United  States  circuit  court  for  the  district 
of  Oregon,  rendered  in  the  suit  of  B.  P.  Dow- 
ell V.  Jesse  Applegate  et  al.,  brought  to  set 
aside  certain  conveyances  for  fraud.  From 
the  record  of  that  case  In  evidence  it  af- 
firmatively appears  to  have  been  a  controver- 
sy wholly  between  citizens  of  this  state,  and 
Involving  no  question  arising  under  the  laws 
of  the  United  States,  and  therefore,  In  our 
opinion,  the  court  was  without  jurisdiction, 
and  the  decree  is  void.  It  follows  that  the 
decree  of  the  court  below  must  be  affirmed 


(13  Mont.  S86} 
KRIEGER  et  aL  v.  SMITH. 
(Supreme  Conrt  of  Montana.   July  17,  18£^) 

HOBBAlfD  AITD  WiFB— PCBCHJLSBS  BY  WiFI. 

Defendant  wrote  plaintiffs:  "Please 
don't  let  my  wife  run  any  bills  unless  accom- 
panied by  my  order.  Don't  tell  her  yoo  are 
forliidden.  Tell  her  yon  must  have  my  order, 
or  would  prefo*  it."  Thereafter  defendant  and 
bis  wife  were 'in  plaintiff's  store,  where  the 
wife  bought  a  la^  bill  or  goods,  not  necessa- 
ries. They  were  both  lootcini?  at  ttie  goods,  and 
his  wife  called  defendant's  attention  to  some 
she  was  buying.  About  the  same  time  he  gave 
her  a  check  which  was  paid  on  the  bill.  The 
goods  were  delivMed  at  defendant's  residence 
at  C,  where  his  wife  lived,  and  he  part  of  the 
time,  and  where  be  afterwaeds  saw  some  of 
the  goods.  Defendant  never  objected  to  the 
purchase,  nor  offered  to  return  anything.  He 
was  a  man  of  some  means,  and  his  wife  bad 
no  separate  estate  or  basiness.  Held,  that  he 
was  estoj^ed  to  deny  her  right  to  boy  the 
goods. 

Appeal  from  district  court.  Park  cotmty;' 
Frank  Henry,  Judge. 

Action  by  F.  A.  Krieger  and  others,  trading 
as  Krieger  &  Co.,  against  W.  A.  Smith, 
for  the  price  of  goods  sold  and  delivered. 
Judgment  for  plaintlfTs,    Defendant  appeate. 

Savage  &  Day,  for  appellant  A.  P.  Stark 
and  A.  J.  Campbell,  for  respondents. 

PEMBERTON,  C.  J.  Respondents  (plain- 
tiffs below)  received  judgment  in  the  court 
below  against  the  appellant  (defendant  be- 
low) for  goods,  wares,  and  merchandise  pur- 
chased  by  appellant's  wife,  and  charged  to 
appellant   From  this  jndgm^t,  and  th* 
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order  of  the  trial  court  refusing  a  new  trial, 
this  appeal  Is  prosecuted.  It  appears  from 
the  evidence  that  reepondents  are  merchants 
at  Livingston;  that  appellant  had  purchased 
goods  of  them  for  some  years,  and  that  his 
wife  had  also  done  so,  having  the  goods  she 
purt^iased  charged  to  appellant;  that  appel- 
lant, becoming  dissatisfied  with  the  purchas- 
ing of  goods  by  his  wife,  and  having  them 
charged  to  him,  gave  to  respondents  the  fol- 
lowing notice  in  writing  concerning  the  mat- 
ter: "Krlcger  &  Co.,  Livingston,  Montana. 
Sirs;  Please  don't  let  my  wife  run  any  bills 
unless  accompanied  by  my  order.  Don't  tell 
her  you  are  forbidden.  Tell  her  you  must 
have  my  order,  or  would  prefer  it,  and 
oblige.  Tours,  W.  A.  Smith."  This  notice 
was  ^ven  in  January.  1890.  About  May  1, 
1890.  the  appellant,  with  his  wife,  visited 
the  place  of  business  of  respondents;  at  least 
appellant  and  bis  wife  were  together  la  the 
store  of  respondents  at  that  time,  for  two  or 
three  days,  during  which  time  the  wife  pur- 
chased of  respondents  a  condderable  bill 
of  goods,  (the  goods  sued  for  in  this  action.) 
The  evidence  tends  to  show  that  they  were 
both  looking  at  and  examining  the  goods 
being  purchased  by  the  wife;  that  the  wife 
called  appellant's  attention  to  some  of  the 
goods  she  was  selecting  and  purchasing; 
that  appellant  gave  hla  wife  during  the  time 
a  $50  check;  that  nothing  was  sold  between 
respondents  and  appellant  at  the  time  about 
the  wife's  right  to  purchase  goods  and  have 
them  charged  to  appellant;  that  the  wife 
partially  paid  on  the  goods,  the  whole  there- 
of being  charged  to  the  appellant  The  goods 
were  afterwards  delivered  at  the  residence 
of  appellant  at  Castle,  where  It  seems  the 
wife  generally  lived,  the  appellant  spending 
most  of  his  time  at  Black  Hawk,  where  he 
was  engaged  In  buiilness,  and  had  another 
home.  The  appellant  and  his  wife  were  not 
living  separate  and  apart.  He  spent  a  part 
of  his  time  with  her  at  their  home  in  Castle. 
It  does  not  appear  that  the  wife  had  any 
separate  estate  or  business  of  her  own.  The 
appellant  saw  some  of  the  goods  at  his  home 
in  Castle  when  he  was  there,  he  testifying 
that  he  "stayed  there  off  and  on  during  the 
summer."  The  appellant  never  returned, 
or  offered  to  return,  the  goods,  or  any  of 
them,  either  before  or  after  he  knew  they 
bad  been  charged  to  him.  Hie  appellant 
made  no  inquiry  of  his  wife  at  the  time  he 
saw  her  purchasing  the  goods,  or  at  any 
other  time,  as  to  how  they  were  to  be  paid 
for,  or  as  to  whom  they  were  to  be  charged. 
He  testifies  that  he  notified  his  wife  of  the 
notice  given  respondents,  quoted  above.  It 
Is  not  contended  that  these  goods  were  neces- 
saries furnished  the  wife.  The  appellant 
Is  a  man  of  considerable  wealth.  The  case 
was  tried  with  a  Jury,  and  verdict  rendered 
for  the  amount  sued  for  in  favor  of  respond- 
ents. The  appellant  contends  that  the  pre- 
sumptive agency  of  the  wife  to  procure  such 
artlclea  as  are  usual  and  proper  for  her, 


according  to  the  financial  condition  of  her 
husband,  was  terminated  and  revoked  by 
the  notice  offered  In  evidence,  and  quoted 
above.  That  her  authority  "Is  purely  and 
simply  a  question  of  agency,  which  rests  up- 
on the  same  considerations  which  control 
the  creation  and  existence  of  the  relation  of 
principal  and  agent  between  other  persons. 
The  ordinary  rules  as  to  actual  and  ostensl- 
Ue  agency  must  be  applied.  To  hold  the 
husband  liable,  there  must  have  been  some 
affirmative  proof  of  authority  from  him, 
either , express  or  Implied,  from  his  acts  and 
conduct,"— and  cites  in  Bup[>ort  of  his  posi- 
tion the  following  authorities:  Bergh  r. 
Warner,  (Mhm.)  50  N.  W.  Rep.  77;  9  Amer. 
&  Eng.  Enc  law,  p.  839.  {  3;  1  Blsh.  Mar. 
&  Dlv.  U  556.  558;  Macklnley  v.  McGregor, 
3  Whart  368;  KeUer  v.  PhiUlpj.  39  N.  Y. 
351;  Benjamin  r.  Benjamin,  15  Conn.  347. 

Bu^  In  this  case  was  there  no  authority 
in  the  wife  to  purchase  these  goods  on  the 
credit  of  the  hust>and,  reasonably  "Implied 
from  his  acts  and  conduct?"  Here,  as  shown 
by  the  evidence,  is  a  husband  and  wife  liv- 
ing pleasantly  together.  She  has  no  sepa- 
rate estate  or  business.  He  is  present,  see- 
ing her  purchase,  and,  as  the  evidence  tends 
to  show,  being  by  her  consulted  as  to  the 
purchase  of  a  large  bUl  of  goods.  He  offers 
no  protest  or  objection.  He  gives  her  his 
che<^  to  assist  In  making  payment,  and  all 
this  In  the  presence  of  the  persons  to  whom 
he  has  given  notice  not  to  permit  her  to  buy 
goods  on  his  account  without  his  order,  she 
knowing  of  such  notice  having  been  ^ven. 
Can  no  authority  be  Implied  from  these 
acts,  and  this  conduct  on  the  part  of  the 
husband?  Was  the  wife  not  Justified,  and 
were  respondents  not  authorized,  to  presume 
authority  in  the  wife  from  sach  acts  and 
conduct  of  the  husb^d?  Were  the  presence 
and  these  acts  and  conduct  of  the  appellant 
not  equivalent  to  an  order  from  him?  We 
think  so.  We  think,  under  the  circumstan- 
ces of  this  case,  the  appellant  Is  estopped 
from  questlwilng  the  authority  of  his  wife 
to  purchase  these  goods.  We  think  this 
holding  Is  decisive  of  this  case.  There  are 
other  assignments  of  error;  but,  from  an 
Inspection  of  the  whole  record,  we  are  una- 
ble to  discover  any  errors  that  prejudice  the 
appellant  We  think  the  case  was  tried  and 
determined  on  Its  merits,  and  that  the  re- 
sult should  not  be  disturbed.  The  Judgment 
and  order  appealed  from  are  affirmed. 


as  MonL  £6) 
SCHUTTLBR  et  al.  v.  KING, 
(Supreme  Court  of  Montana.    July  17,  1893.) 
Nkootiable  Instkdmests— Plkadixo. 
Under  Code  Civil  Proc-  {  85,  refniirinsr  a 
complaint  to  contain  "a  etatement  of  the  facts 
constituting  the  cause  of  action  in  ordinary  and 
concise  lan^age,"  a  complaint  averrinc  that  on 
a  certain  date,  defendant,  for  a  valuable  consid- 
eration, executed  and  delivwed  to  plaintiffs  his 
note  of  that  date  for  the  sum  of  ftf79.74,  due 
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at  a  certain  date  now  past,  with  IntereBt,  etc.; 
that  there  U  due  and  unpaid  from  defendaat 
the  sum  of  $977.47  to  this  date;  and  that  plain- 
tiffs are  now  the  owners  of  the  note, — is  not 
bad  for  failure  to  aver  that  defendant  ever 
made  any  promise  to  pay  any  money  to  plain- 
tiffs, nor  any  facts  implyiog  such  a-  promise,  nor 
when,  accordiag  to  sudi  promue,  p^meot 
should  be  made. 

Appeal  fran  dlatrlot  court,  Lewis  and 
Clarke  counQ';  Horace  R-  Buck,  Judge. 

Action  by  Pet^  Schattler  and  Christopher 
Hotz,  trading  as  Sohuttler  &  Hotz,  against 
John  R,  King,  on  a  promissory  notev  Judg- 
ment for  plaintiffB.  Defendant  appeals. 

Thomas  O.  Batfli,  for  appdJant  Wade  & 
Blackford,  for  respondents. 

PSaiBEBTON,  a  J.  This  Is  a  snlt  on  a 
promissoiy  note  alleged  to  be  lost  The  al< 
legations  of  the  complaint,  ondttlng  the  for- 
mal parts,  are  as  follow:  "That  on  the 
22d  day  of  January.  1885,  the  said  defendant, 
J.  B,  rang,  and  Wheatly  Bros.,  of  Bozeman, 
Mont,  for  a  yaluable  oon8ldera.tlon,  necated 
and  a^venA  to  tbe  said  Schutfl«:  &  Hotz, 
aa  such  partnm,  their  certain  promissory 
note  of  that  date,  for  tbe  sum  of  sU  hundred 
and  seventy-nine  and  seventy-four  him- 
dredths  dollars,  ($670.74,)  due  on  the  13th 
day  ot  S^tember,  188E&,  to(?^er  with  Inter- 
est after  maturity  at  the  rate  of  lOjt  per  an- 
num; that  on  tbe  8d  day  of  Januaiy,  1SS7, 
the  said  J.  B.  King  paid  on  said  note  tiie 
sum  of  $91.08;  tiiat  no  other  sum  or  amount 
has  been  paid  on  said  note,  and  that  ^ere 
is  now  due  and  unpaid  on  tbe  some,  from 
sold  defendant  King,  the  sum  of  nine  hun- 
dred and  seventy-seven  and  forty-seven  bun- 
dredths  dollars,  9&77.47,)  principal  and  Inters 
est  to  ttila  6tb  day  of  Jnly,  1S91;  that  the 
said  plaintiffs  are  now  tb.e  ownen  of  said 
note,  and  aitltled  to  receive  the  money  due 
and  m^uild  thereon;  that  said  plaintiffs,  or 
either  of  them,  have  not  Indorsed  or  trans- 
ferred said  note,  bnt  tliat  the  same  since 
Its  maturity  has  been  lost"  The  appellant 
(defendant  below)  was  personally  served 
with  summons  In  this  case,  but  made  no 
appearance  of  any  kind.  Judgment  was  en- 
tered against  him,  In  accordance  with  the 
prayer  of  tlio  complaint,  on  the  6th  day  of 
July.  18»1.  On  the  4th  day  of  June,  1S02, 
this  appeal  was  taken  from  the  jndgtneut. 

The  contenticHi  of  tlie  appellant  is  that  the 
complaint  does  not  state  facts  sufficient  to 
ct-nstltute  a  cause  of  actl«Mi  or  to  sustain  a 
judgment  The  appellant  especially  contends 
that  the  craoplnlnt  does  not  contain  any  of 
the  following  facts,  each  of  which  he  claims 
the  complaint  should  aver:  "That  tbe  de- 
f«idant  ever  made  any  promise  to  pay  any 
sum  of  money,  or  any  facts  from  which  such 
a  premise  Is  by  law  implied.  The  complaint 
does  not  show  by  any  statement  of  fact 
any  promise  in  fact  or  promise  by  Impll- 
catlcm  to  pay  to  plaintiffs  or  either  of  ihem 
any  mtmey.  The  complaint  does  not  con- 
tain any  statement  of  taot  showing  when. 


aooording  to  defendant's  promise,  payment 
should  be  made;  that  Is  to  say,  there  Is  no 
statement  of  a  breach  of  the  oontruct."  In 
Hook  V.  White,  36  Cal.  299,  in  a  case  similar 
to  the  one  under  consideration,  the  court 
snys:  "The  allegatloo  In  the  complnint  'that 
said  defMidant  executed  to  this  plaintiff  a 
promissory  note*  is  equivalent  to  an  all^a- 
tion  'that  defoidant  made  bis  note  payable 
to  plaintiff;'  and  an  allegation  that  defend- 
ant executed  to  plaintiff  bis  note  in  writing, 
or  made  his  note  In  writing  payable  to  plain- 
tiff, Includes  and  imports  a  delivery  of  the 
same  to  plaintiff.  CbnrdiUl  t.  Gardner,  7 
Term  R,  597;  Russell  r.  Whipple,  2  Cow. 
586.  The  making  and  delivery  of  a  promis- 
sory note  by  defendant  to  plaintiff  imports 
a  liabUily  to  pay  In  aoowdance  with  Its 
terms,  wltbont  any  averment  of  a  oontbHraos 
holding  or  ownerstdp;  and,  aft^  the  alle- 
gation of  the  exeontloa  of  the  promissory 
note  to  plaintiff  by  defendant  a  further  alle- 
gation that  plfltntifl  la  still  the  owner  and 
holder  fiiereof  would  be  surplusage.  Bow- 
man T.  Mins,  36  Cat  118;  WedderEpofm  t. 
Bogers,  S2  CaL  671.  Defendant  not  having 
denied  the  executlim  of  note  to  plaintiff, 
his  UaUlIty  to  pay  Is  a  legal  ocmalnslon;  and 
not  having  afflnnatively  alleged  any  fact 
showing  tiutt  he  hod  paid,  w  rdleving  him 
from  the  legal  liability  to  pay,  he  was  not  en- 
titled, under  his  answer,  to  offer  any  def^ise 
In  evidence  Edson  t.  Sillaye,  8  How.  Pr. 
274."  In  Ward  t.  Clay,  82  Cal.  602,  23  Pac. 
Rep.  60.  227,  the  court  held:  'Defects  ot 
form  of  averment  or  uncotainty  cannot  be 
xaeeA  npcMn  general  demurrer.  *  *  *  A 
complaint  on  a  promissory  note  vi^lch  states 
the  material  substance  and  l^al  effect  of  the 
note,  showing  Its  date^  OMtalderatliBi,  parties, 
principal  sum,  and  rate  of  Interest  and  the 
amount  due  and  unpaid,  and  avers  fliat  de- 
fendant refuses  to  pay  the  same  or  any  part 
tlierettf,  and  that  plaintiff  is  still  the  owner 
iind  holder  of  the  note.  Is  not  subject  to  a 
general  demurrer  on  the  ground  that  a  copy 
of  the  note  Is  not  emlxxlled  In  tbe  oom- 
pliiint"  See  Graves  v.  Drane,  66  Tex.  058, 
1  S.  W.  Rep.  9('5.  Our  Code  of  CivU  Pro- 
cedure (section  85)  requires  the  complaint  to 
contain  "a  statement  of  the  faots  constitut- 
ing the  cause  of  action  in  ordinary  and  con- 
cise language."  From  a  consideration  of 
these  authorities,  we  are  of  opinion  that  the 
complaint  states  facts  sufQclrat  to  constitute 
a  cause  of  action,  and  therefore  sufficient  to 
sustain  the  Judgment  appealed  from.  The 
appellant  c<mtends  that  this  bdng  a  suit 
upon  a  lost  negotiable  instrument  an  Ind«n- 
nity  bond  ^ould  have  been  given  or  ten- 
dered by  respondents  before  suit  to  entitle 
them  to  recover  Judgment  We  do  not  think 
that  the  tmder  of  Indemnity  can  be  con- 
sidered as  any  port  of  the  plaintiffs'  cause  of 
action,  or  as  a  fact  or  event  upon  which 
their  right  of  action  accrues.  Randolpta  v. 
Harris,  2S  Cal.  562,  and  cases  cited.  The  ap- 
pellant can  fully  protect  himself  by  de- 
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mn^Mng  Indemnity  at  the  proper  tim«  and  In 
the  proper  manner.  We  axe  of  the  opinion 
tiuit  tlic  judgment  In  this  case  shotdd.  be  af- 
firmed. 

HABWOOD  and  DB  WTtT,  JJ.,  concur. 


(4  Wyo.  SOT) 

BARKWELL  t.  CHATTERTON. 
(Snprame  Court  of  Wyomiag.    Aug.  29,  1803.) 

YmSVS  in  ClTlL  CA3B9— CBAKOK— ABAJSDOSMBIiT 

1.  Rev.  St.  S  3401,  requires  the  applicant 
for  a  change  of  venue  to  pay  the  costs  thereof 
within  10  days  after  the  order  diroctinR  the 
change,  provided  that  the  change  Bhall  be 
deemed  abandoned,  unless  within  that  hme.tne 
applicant  shall  give  a  bond  to  his  adversary  to 
pay  all  costs  he  may  be  cast  for;  and,  if  the 
abandonment  is  by  plaintiff,  the  caase,  w 
deemed  discontinued,  and  costs  taxed  against 
plaintiff.  ITie  court  granted  plaintiffs  motion 
for  a  change  "whec  plaiotlff  gives  bond  in  the 
amount  of  ?300."  HHd,  that  the  order  was  not 
void,  on  breach  of  the  condition,  that  bring  the 
same  as  required  by  statute,  and  the  amount 
at  the  diacretion  of  the  court. 

2.  Rev.  St  §  3401,  a  general  law  of  long 
standing,  is  not  an  assumption  of  jodicial  power 
by  the  legislature,  as  ordering  a  dismissal,  with 
costs,  against  a  plaintiff  applying  for  change  of 
venue  in  case  he  fail,  within  10  days  from  the 
order,  to  give  bond  for  costs  of  the  change. 

3.  Rev.  St.  S  3401,  providing  that  if,  with- 
in 10  days  after  the  order  for  change  of  venue, 
a  plaintiff  who  has  applied  for  the  change  fail 
to  give  bond  for  the  costs  thereof,  the  cause 
shall  be  deemed  dlscontinned,  and  thw  (.-oats 
taxed  against  said  plaintiff,  does  not  deny  him 
the  administration  of  justice  or  his  consUtn- 
tlonal  right  to  a  jury  trial. 

4.  The  dismissal  of  an  action,  at  plftintiff^s 
costs,  for  his  failure  to  prosecute  his  motion  for 
change  of  venue,  under  Rev.  St.  S  3101,  is  no 
bar  to  another  action  for  the  same  cause;  so 
that  a  dismissal  on  motion  of  defendant,  in- 
stead of  on  plaintiff's  motion  for  a  dismiBsai 
"without  prejudice,"  works  no  Injury  to  plain- 
tiff. 

Error  to  district  court,  CarlxMi  cmmtr;  Jesse 
Knl^t.  Judge. 

Olril  action  by  Elizabeth  A.  BarkweJi 
asaJnst  Fennlmore  Cliatterton.  On  defend- 
anf#  motton,  dismissed  at  plaintiff's  costs. 
Plaintiff  brings  error.  Affirmed. 

Potter  &  Burlce,  for  plaintiff  In  error. 
Gmiff  &  Chatterton,  for  def aidant  In  error. 

CONAWAY,  J.  Plalntur  in  error,  who  was 
also  plalntllf  In  the  district  court,  made  aii- 
pUcatloQ  in  that  court  for  a  change  of  venue. 
The  change  was  granted  on  January  19, 
1891;  but  the  case  never  was  transferred  to 
any  other  court  On  May  25,  ISOI.  defendant 
filed  a  written  motion  to  "dismiss  the  above- 
entitied. cause."  on  account  of  the  failure  of 
plaintiff  to  file  her  bond  on  change  of  venue. 
On  May  25,  1892,  plaintiff  made  "her  verbal 
motion  In  open  court  to  dismiss  this  action  at 
her  own  costs  without  prejudice."  This  mo- 
tion was  overruled  by  the  court,  "and  there- 
upon, at  the  said  last-mentioned  date,  the 
motion  of  the  defendant  filed  on  the  25tb 
day  of  May.  1891,  to  disndss  this  action,  came 
on  tor  lieatlug,  and  was  argued  by  counsel. 


and  the  same  was  by  the  court  sustained,  and 
this  action  was  thereupon  dlsmlased,"  etc 
The  quotations  are  from  the  bill  of  excep- 
tluDS.  The  action  of  the  court  upon  each  of 
tliese  motions  and  in  dlscondnuing  the  ac- 
tion of  plaintiff  at  her  cost  Is  aaslgiied  as  er- 
ror. In  yailous  parts  of  the  record  the  words 
"dismiss"  and  "dlsc(Utlnue"  are  used  inter- 
changeably. 

The  statute  authorizing  a  change  of  venue 
in  civil  actions  makes  it  incumbent  on  the 
party  applying  for  the  change  to  pay  the 
costs  thereof  within  10  days  "after  the  order 
directing  tlie  change."  It  also  contains  the 
following  proviso:  "Providea,  however,  that 
the  change  of  venue  shall  be  deemed  aban- 
doned unless  the  applicant  shall  also  within 
the  ten  days  aforesaid  give  an  imdertakiug  to 
the  opposite  party,  with  sureties  to  be  ap- 
proved by  the  judge  of  the  court,  to  the  ef- 
fect that  he  will  pay  all  costs  that  may  be 
adjudfirod  against  him  in  such  case;  and.  if 
the  abandonment  is  by  tlie  plaintiff,  the  cawe 
shall  be  considered  discontinued,  an^  the 
costs  taxed  against  said  plaiuLiff,  and  jud|^ 
ment  therefor  rendered;  and,  If  the  aban- 
donment Is  by  the  dtfendant,  he  shall 
be  adjudged  In  default,  and  whatever  plead- 
ings he  may  have  on  file  disregarded, 
and  the  plaintiff  may  prove  his  case  as  In 
other  defaults."  The  applicant  for  a  change 
of  venue  In  this  case  was  the  plaintiff,  and 
the  required  bond  was  never  given;  and  un- 
der this  statute  the  court,  on  motion  of  the 
defendant,  dismissed  the  action.  Objection 
Is  made  to  the  form  of  the  order  granting  the 
change.  It  reads:  "And  It  la  now  ordered 
the  court  that,  when  the  plaintiff  gives  bond 
in  the  amount  of  9300,  that  the  place  of  trial 
be  changed  to  tne  county  of  Sweetwat^.*' 
It  Is  objected  that  tills  la  a  conditional  order, 
and  that  the  condition  on  which  the  order 
was  to  take  ^ect  was  never  performed,  and 
the  order  Is  therefore  of  no  effect,  and  the 
action  not  subject  to  dismissal  mider  thia 
statute.  But  It  Is  to  be  observed  that  the 
condition  expressed  In  the  order  is  one  of  the 
conditions  established  by  the  statute.  Put- 
ting it  in  the  order  gave  It  no  additional  ef- 
feet  It  wns  the  duty  of  the  court  to  fix  the 
amount  of  the  bond.  That  thia  was  done 
the  same  order  by  which  the  cliange  of  vmue 
was  allowed  does  not  seem  to  be  Important. 
This  statute  Is  assailed  on  behalf  of  plaintiff 
in  error  as  nnocmstitutlonal.    It  is  claimed 
that  It  Is  an  assumption  of  Judicial  power  by 
the  legislature.  Counsel  say  In  their  brief: 
"If  the  l<^slature  can  direct  a  certain  Judg- 
ment  to  be  rendered  in  this  instance.  It  may 
exercise  that  prerogative  in  all  cases;  and  the 
courts,  thai.  -Will  iwrform  merely  perfunctory 
duties,  as  an  agency  of  the  legislative  depart- 
ment" As  to  this  It  Is  only  necessary  to 
say  that  the  law  to  question  is  a  general  law, 
and  that  It  was  passed  a  long  time  before 
this  controveray  arose.    Again,  coimsel  say. 
"This  statute  denies  hi  terms  the  admlnlstra- 
titm  of  Justice  to  the  party  whose  appUcatlixk 
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for  change  of  Temie  u  to  be  deemed  abandcm- 
ed:"  also  that  the  statute  denies  the  right  ot 
trial  by  jury  to  Buch  party.  These  proposi- 
tions are  true  In  this  case  only  In  the  sense 
In  which  they  are  true  in  any  case  where  a 
lilalnttff'8  action  ts  dismissed  for  bis  fullore  to 
prosecute  It  In  the  manner  required  by  law. 
Such  instances  are  of  constant  occurrence, 
and  the  validity  of  laws  authorizing  sudti 
proceeding  cannot  be  doubted.  Neither  the 
administration  of  justice  nor  the  trial  by  Jury 
has  been  denied  the  platntUT  In  this  actton. 
Both  were  arailable  to  her  <m  the  same  terms 
as  to  all  parties,  merely  by  piuwiing  the  legal 
couiw  to  secure  a  hearing  on  the  merits  of 
her  cause,  or  a  trial  by  Jury,  If  die  desired  It 
The  rigw  of  this  statute,  and  Oie  hardship 
tt  may  residt.ln,  Is  urged,  and  on  tills  brandi 
of  the  argument  It  is  assumed  Uiat  the  dla- 
missBl  of  the  actum  at  plain  tiers  costs  Is  a  bar 
to  another  action  for  the  same  cause.  Ao 
cording  to  the  record,  which  is  certified  to  be 
complete,  no  Judgment  eren  for  costs  was 
«T»  rendered  or  entered  In  tills  case.  No 
authorities  are  dted  by  connsd  for  or  against 
the  propotf  ticn  that  the  dismissal  of  the  ac- 
ti<n  or  Judgment  tor  costs,  if  renitored,  would 
be  a  bar  to  a  future  action  fbr  the  same 
cause.  The  cases  decided,  so  fftr  as  th^ 
tiave  taOea  under  our  observation,  are  to  the 
contnii7  effect  See  Gibson  v.  Gibson.  20 
Pa.  St  9;  Webster  t.  Laws.  86  N.  a  178; 
Bairett  r.  Ballroad.  45  N.  Y.  628;  Harris  v. 
TUDmy,  8  B.  Mon.  225.  If  these  cases  state 
the  correct  mle,— and  there  seems  to  be  no 
dlffermce  of  opinion  on  this  point,— It  re* 
moves  the  tmly  matter  of  substantial  Interest 
In  question  in  this  case.  The  plaintiff  de- 
sired and  moved  ttie  court  to  dismiss  lier  ac- 
tion at  her  own  cost  without  prejudice.  The 
court  dismissed  her  action,  at  her  cost  on 
the  motion  of  defendant  If  this  dismissal  is 
not  a  bar  to  another  action  for  the  same 
cause,  she  Is  practically  in  the  same  poaltlon 
as  If  her  own  motion  had  been  sustained.  It 
was  stated  in  ar^ment,  and  la  generally 
Known  to  the  profession,  that  a  former  Jus- 
tice of  the  supreme  court  of  Wyoming  terri- 
tory refused,  when  sitting  as  Judge  of  a  dis- 
trict court  to  disregard  the  pleadings  of  a  de- 
fendant who  was  in  default  by  abandoning 
tm  application  for  change  of  venue  under  this 
»tatut&  This  was,  in  effect  setting  aside  the 
default  which  tite  party  had  Incurred,  but 
which  had  not  been  formally  declared  by 
the  court  There  Is  no  doubt  that  It  la  within 
the  discretion  of  a  trial  court  to  set  aside  a 
default,  dther  on  snffldent  showing  by  the 
party  In  default  or  upon  matter  within  the 
knowledge  of  the  court  as  occurring  in  the 
progress  of  the  canae.  If  a  trial  court  abuse 
such  discretion,  there  is,  no  doubt,  a  remedy 
for  such  abuse.  There  seems  to  be  no  fecial 
hardship  in  the  operation  of  this  statute,  con- 
strued reasonably  and  according  to  numer- 
ous precedents.  Were  it  otherwise.  It  would 
be  going  a  great  way  to  declare  It  Invalid 
merdj  because  ot  Its  ricor.  Any  nasonable 


construction  wlU  be  resorted  to  In  order  to 
sustain  an  act  of  the  l^slatnre.  The  statr 
ute  in  question  was  evidently  aimed  to  cor- 
rect the  notorious  abuses  sometimes  observed 
of  applications  for  change  of  venue  made  on 
false  grounds,  mer^  for  the  purpose  of  de- 
lay. There  seems  to  be  no  dimculty  in  giv- 
ing the  statute  a  reasonable  construcUtm, 
well  sustained  by  authority,  which  will  re- 
sult hi  no  oppression  or  injustice,  but  win 
reasonably  accomplish  the  benefldal  results 
Intended  by  tlie  legislature  In  the  case  at 
bar  the  record  shows  that  the  bond  required 
«L  dumge  of  TOiue  was  not  given.  Tliis  is 
an  at&nnative  showing  that  the  order  ot  dis- 
continuance or  dismissal  was  correctly  made. 
Smith  T.  Tttger.  (Iowa.)  60  N.  W.  Uep.  224. 
The  actiim  of  the  district  court  Is  affirmed. 

GUOKSBBGK,  a  J.,  and  CLARK,  J.,  con- 
cur. 

(»  Utah.  215' 

HAMBR  T.  FIRST  NAT.  BANK  OF  OG- 
DEN. 

<8ni»ame  Conrt  of  Utah.    Aug-  VL,  1883.) 

WaOITSFDI.  ATTACftlfllTr— AOTtOM  VOR  DlMlSSS— 
BviDBMOB— iNffTEUCnOMS— HaBMLBBS  EhKOS. 

1.  In  an  Bctlon  for  malicious  pronccatioD 
of  an  attachment,  it  is  not  error  to  refuse  to 
permit  plaintiff  to  testify  wbethw  defeodant 
had  any  motive  in  procurinc  the  issuance  of  the 
attachment  otha  than  an  honest  desire  to  col- 
lect a  debt  and  to  limit  him  to  a  statement  of 
the  facta. 

2.  Nor  Is  it  error  to  exclade  the  testimony 
of  a  witoess  other  than  plaintiff  as  to  plaintiff's 
purpose  in  leaving  the  territory,  where  plain- 
tiff's departure  from  the  territory  was  the  al- 
leged ground  of  attachment. 

3.  The  court  properly  excludpd  evidence  by 
a  witness  other  than  plaintiff  that  there  was 
a  feeling  between  defendaut  and  nritne«s'  bank- 
ing iniititution,  to  wliich  ptaintiff  had  trans- 
ferred his  business. 

4.  It  la  harmless  error  to  chance  that  if 
plaintiff  departed  from  the  territory,  and  left 
no  suitable  person,  of  at  least  the  aee  of  I-l 
jewcB,  at  his  usual  place  of  abode  tbereia,  so 
that  service  of  summons  could  not  be  mnde  on 
him,  defendant  would  have  a  ri^ht  to  have  au 
attachment  issued  againiit  him,  where  the  court 
qualified  the  charge  by  adding:  "Provided  be 
depnrted  from  the  tertitoi7  to  the  injur;  of  his 
creditors,  or  [defendant]  had  probable  cause  to 
believe  he  so  left." 

6.  The  fact  that  the  court,  in  defining  prob- 
able cause,  in  snch  case,  omits  to  state  that  it 
was  necessary  for  defendant  to  make  cautious 
and  diligent  inquiry,  and  bt>l]eTe  the  factH  acted 
on  to  be  true.  Is  not  reversible  error,  where 
such  requirenienta  are  clearly  set  forth  In  other 
parts  of  the  charge. 

6.  Whne,  In  such  case,  the  evidence  as  to 
malice  and  want  of  nrobnble  caitiw  on  ihe  part 
of  defendant  io  making  the  attachment  la  con- 
flicting, a  judgment  for  defendant  will  not  be 
disturtted. 

Appeal  from  district  court  Weber  coun- 
ty; James  A  Miner,  Justice. 

Action  by  Daniel  Hamer  against  the  Tint 
National  Bank  of  Ogden  to  recover  dam- 
ages f<H:  malicious  prosecution  by  defendant 
of  aa  attachm«it  suit  against  plaintiff. 
Fran  ft  Judgment  eiitered  on  the  venUot 
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of  a  JtuT  in  faror  of  d^^dant.  plaintiff 

appeote.  Afflnoed. 

Kimball  &  AHlBon,  for  appellant.  Evans 
&  RoecTS,  for  respondent 

BABTCH.  J.  TUs  action  was  brought 
for  nudidous  prosecution,  and  tbe  matralal 
questimis  raised  aa  tbls  appeal  refer  to  tlie 
rulings  oC  the  court  and  to  the  charge  to 
tbe  Jury.  It  appears  the  record  that 
tiie  reqK>nd«it  instltntod  a  suit  against  the 
appellant  tor  tbo  collection  of  a  debt  In  the 
sum  of  $600,  for  rait  due,  and  caused  a 
writ  0t  attachment  to  be  Issued  and  levied 
against  the  property  of  appellant,  on  tbe 
ground  that  he  had  departed  from  Utah 
territory,  to  the  injury  of  the  creditors.  The 
appellant  claims  that  the  writ  was  issued 
and  levied  at  tbe  instance  of  tbe  respond- 
ent, wickedly,  malidously,  wrongfully,  and 
without  probable  cause,  with  tbe  Intent  to 
oppress  him  and  bring  him  into  disgrace. 
Tbe  respondent  claims  that  it  caused  the 
writ  to  be  Issued  In  good  faith,  to  aid  in  the 
collection  of  a  debt  due,  acting  and  relying 
upon  the  advice  of  reputable  connsel,  to 
whom  It  had  stated  oil  the  facts  and  dr- 
cumstanoee,  connected  with  the  case,  wltiiiu 
its  knowledge.  On  the  trial,  two  questions 
were  put  to  the  appellant  by  his  counsel,  as 
follows:  (1)  "Mr.  Hamer,  prior  to  the  time 
of  your  going  east,  do  you  know  of  any 
motive  why  Mr.  Pingree  should  procure 
the  issuance  of  a  writ  of  attachment,  other 
than  a  desire  to  collect  that  debt?"  (2) 
"State,  if  you  know,  from  what  Mr.  Pingree 
said,  and  his  conduct,  whether  or  not  there 
was  any  other  reason  for  filing  that  afB- 
davlrt,  and  for  causing  tiie  writ  of  attadiment 
to  be  Issued,  other  than  an  honest  dodre 
to  collect  a  debt  of  the  bank."  Objections 
by  the  respondent  that  these  questions  were 
Immaterial,  Irrelevant,  and  Incompetent 
were  sustained  by  the  court,  with  permission 
to  witness  to  state  the  facts.  Counsel  for 
appeUant  insist  that  the  ruling  of  the  court 
was  erroneous.  The  gMieral  rule  is  that 
witnesses  must  state  facts,  and  cannot  state 
conclusions  or  opinions.  There  are  excep- 
tions to  this  rule,  as  where  questions  of  value, 
of  trade,  or  of  science,  and  the  like,  arise. 
Here  persons  skilled  In  the  imrticular  sub- 
ject-matter CMcemlng  which  the  question 
to  be  determined  arose  are  permltled  to 
give  their  opinions,  as  well  as  to  testis  to 
the  facts.  1  Greenl.  Ev.  fi  440.  But  these 
exceptions  will  not  be  enlarged  or  extended, 
except  In  cases  where  justice  will  otherwise 
be  prevented.  Teerpennlng  v.  Insurance 
Oo.,  43  N.  Y.  270.  In  the  case  at  bar,  the 
witness  was  asked,  in  substance,  to  state 
•whether  tbe  respondent  had  any  other 
motive  or  reason  to  procure  the  issuance  of 
the  writ  than  a  desire  to  collect  the  debt 
Tills  was  asking  for  the  oiHnton  of  the  wit- 
ness as  to  the  motive  of  another  Individual, 
and  yet  it  does  not  appear  from  the  record 


that  the  reep<mdent  ever  communicated  his 
motive  to  Hie  witness,  and  tber^re  tbe  wit- 
ness could  simply  draw  his  conduslon  from 
the  facts  and  circumstances  known  to  hliQ, 
and  thus  invade  the  province  of  the  Jury, 
beddes  bdng  liaUe  to  give  an  erroneous 
amdusion,  throu^  Mas  and  prejudice,  being 
an  interested  witness.  While  a  witness  may 
be  interrogated  as  to  his  own  motive  In  the 
doing  or  not  doing  of  a  particular  act  or 
tiling,  It  is  difficult  to  observe  by  what  fnln- 
dple  of  law  be  may  be  Interrogated  con- 
cerning the  moUve  of  another  p«son,  when 
sudi  peracm  has  given  no  expression  of  his 
intentions  to  blm.  The  court  correctly  bdd 
that  the  witness  might  state  the  fads,  and 
the  jury  would  determine  the  motive.  1 
Whart  Ev.  }  508;  Whart  Crlm.  Ev.  {  476; 
Real  V.  People,  42  N.  T.  270. 

likewise,  the  court  pro[>wly  excluded  the 
testimony  of  the  witness  Marsh  relating 
to  the  purpose  of  appellant  In  leaving  Ogden 
dty,  and  taking  a  trip.  He  could  state 
facts  within  his  own  knowledge,  and,  from 
these  facts  and  the  drcumstonces,  it  was 
tbe  province  of  the  jury  to  determine  what 
the  purpose  was.  The  testimony  of  the 
witness  Rolapp  to  tbe  elFed  that  a  feeling 
existed  betwe«i  the  respond^t  and  the  wit- 
ness and  his  Institution,  the  Utah  Loon  & 
Trust  Company,  to  which  the  appellant  had 
transferred  bis  badness,  and  was  one  of  the 
parties  who  oi^ianlzed  the  rival  bank,  was 
also  properly  excluded.  The  court  correctly 
ruled  that  the  appellant  might  show  any 
feeling  which  existed  between  the  reepcmd- 
ent  and  himself.  Clearly,  any  feeling  th^t 
might  have  existed  between  the  respondent 
and  the  witness  or  any  other  person,  except 
the  appellant,  would  be  wholly  Immaterial, 
and  would  show  no  motive  for  causing  the 
writ  of  attachment  to  be  issued.  The  au- 
thorities dted  by  counsel  for  appellant  on 
the  points  thus  far  considered  do  not  ap- 
pear to  be  applicable  to  this  case,  as  shown 
by  the  record. 

The  remaining  errors  assigned  relate  to 
the  charge  of  the  court  to  the  jury.  The 
first,  of  which  counsel  for  appellant  com- 
plains, Is  as  follows:  "If  the  jury  believe 
from  the  evidence  In  this  case  that  tlie 
plaintiff,  Daniel  Hamer,  departed  from  Utah 
territory,  leaving  no  suitable  person,  of  at 
least  the  age  of  fourteen  years,  at  his  resi- 
dence or  usual  plnce  of  abode,  In  said  terri- 
tory, so  that  service  of  summons  could  not 
be  bad  or  made  upon  him,  then  I  charge 
you,  as  a  matter  of  law,  that  the  defendant 
.would  have  a  right  to  have  a  writ  of  attach- 
ment Issued  against  his  property,  provided  be 
departed  from  the  territory  to  the  Injury  of 
bis  creditors,  or  the  bank  bad' probable  cause 
to  believe  he  so  left."  It  is  Insisted  that 
this  instruction  Is  erroneous,  because  the 
question  of  leaving  a  suitable  person,  of  at 
least  the  age  of  14  years,  at  his  place  of 
abode,  that  service  of  summons  mlglit  be 
hod  when  the  plalntUf  left  the  territoiy. 
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iwii  nothing  to  do  with  the  issuance  and 
service  of  a  writ  of  attachment  If  it  be 
conceded  tliat  the  first  part  of  the  instruc- 
tion, standing  aJone,  is  erroneous,  because 
the  inability  to  serve  process  was  not  the 
statutory  ground  relied  on,  the  question  is, 
when  talien  with  the  latter  part,  and  con- 
sidered as  a  whole,  and  In  connection  with 
the  entire  charge,  did  it  mislead  the  jury? 
If  It  did  not,  then  It  is  no  ground  for  re- 
versal of  the  Judgment,  even  though  It  is 
tedinlcally  erroneous;  for  It  Is  almost  a 
universal  rule  of  courts  that  a  Judgment 
will  not  be  reversed  on  account  of  an  er- 
roneous or  fanlty  Instruction,  unless  it  be 
such  as  to  make  It  probable  that  the  Jury 
were  misled.  In  thia  case  It  does  not  ap- 
pear probable  that  the  Jury  were  misled, 
for  the  proviso,  added  to  the  objectionable 
part  of  the  instruction,  controls  and  quali- 
fies It,  BO  that,  by  a  reascmable  application 
of  it,  the  Jury  would  be  nnable  to  find  that 
the  attachment  was  properly  issued  and 
served,  unless  they  farther  foimd  that  the  ap- 
pellant had  actually  departed  from  the  terri- 
tory, to  the  Injury  of  his  creditors.  We 
think  there  was  no  material  error  in  this 
Instruction.    2  Thomp.  Trials,  S  2401. 

The  next  instruction  complained  of  reads 
as  follows:  "Probable  cause  Is  the  existeuce 
of  such  facts  and  circumstances  as  would  ex- 
cite the  belief.  In  a  reasonable  mind,  acting 
on  the  facts  within  the  knowledge  of  the  de- 
fendant bank,  that  the  plaiutlfT,  Hamer,  had 
departed  from  the  territory  of  Utah,  at  the 
time  in  question,  to  the  Injury  of  his  credit- 
ors." Counsel  for  appellant  contend  that 
this  instruction  does  not  correctly  define  the 
term  "probable  cause;"  that  the  court  should 
have  added  thereto  that  it  was  the  duty  of 
the  bank  to  make  cautious  and  diligent  in- 
qoiry,  and  that  it  believed  the  facts  to  be 
true.  These  elements  were  clearly  set  forth 
in  other  parts  of  the  charge,  and  therefore 
it  was  not  error  to  omit  them  in  this  in- 
struction. The  mere  omission  in  one  part  of 
the  charge  by  the  court  of  certain  elements, 
though  material,  when  they  are  substantially 
given  In  another  part,  will  not  be  ground 
for  reversing  the  Judgment  Nor  will  this 
be  the  case  where  the  Instmction  is  errone- 
ous or  faulty,  it  the  whole  charge  states 
the  law  fairly  and  correctly.  The  chaise, 
as  a  wholes  must  receive  a  reasonable  in- 
terpretation. On  tills  point,  Thompson,  In 
Us  voTtL  on  Trials,  <Tolume  2,  {  2407,)  states 
the  law  as  foUom:  "The  cluu^  is  entitled 
to  a  reasonable  Interpretation.  It  Is  con- 
strued as  a  whole.  In  Qie  same  connected 
way  in  which  it  was  given,  npoa  the  pre- 
sumption that  the  Jury  did  not  orerlook  any 
portion,  bat  gave  due  weight  to  it  as  a  whole; 
and  this  is  so,  although  it  consists  of  clauses 
ori^natlng  vrith  different  counsel,  and  ap- 
plicable to  dUferent  phases  of  the  evidence. 
Tt,  when  so  eonstroed,  it  presents  the  law 
fUily  and  COTrectly  to  the  Jury,  In  a  man- 
ner not  calculated  to  mislead  them,  it  will 


afford  no  ground  for  reversing  the  Judgment, 
although  some  of  its  expressions,  If  stand- 
ing alone,  might  be  regarded  aa  erroneous, 
or  because  there  may  be  an  apparent  con- 
flict between  isolated  sentences,  or  because 
its  parts  may  be  in  some  respects  sli^tly 
repugnant  to  each  other,  or  because  some 
one  of  them,  taken  abstractly,  may  have 
been  erroneous."  Smith  v.  Maben,  (Minn.) 
44  N.  W.  Rep.  792;  Smith  v.  Carr.  16  Conn. 
450;  U.  S.  V.  Wright  1  McLean,  509;  Ochel- 
tree  v.  Carl,  23  Iowa,  394.  To  maintain 
this  action.  It  was  incumbent  upon  the  ap- 
pellant to  show  that  there  was  a  want  of 
probable  cause,  and  that  the  respondent  was 
actuated  by  malice  In  causing  the  writ  to  be 
issued,  for  both  these  dements  are  indls- 
pfflisable  In  such  a  prosecntiou,  and  both 
must  concur.  Neither  alone  is  sufficient 
and  the  fact  that  the  attachment  was  dis- 
solved after  the  debt  had  been  paid  was  not 
evidCTce  to  establish  either  of  them.  In 
Stewart  v.  Sonnebom,  98  U.  S.  187,  Mr. 
Justice  Strong,  delivering  the  opinion  of  the 
coTut,  said:  "In  every  case  of  an  action  for 
malicious  prosecution  or  suit  it  must  be 
averred  and  proved  that  the  proceeding  In- 
stituted against  the  plaintiff  has  failed,  but 
Its  failure  has  never  been  held  to  be  evi- 
dence of  either  malice  or  want  of  probable 
cause  for  Its  institution;  much  less  that  It  is 
conclusive  of  those  things."  Jordan  v.  Hail- 
road  Co.,  81  Ala,  220,  8  South.  Rep.  191. 
Althou^  malice  may  be  Inferred  by  the  Jury 
from  want  of  probaUe  cause,  yet  t>oth  are 
matters  of  proof,  and  want  of  probable  cause 
can  never  be  inferred  from  malice;  and  In 
this  case,  even  though  malice  existed  on  the 
part  of  the  respondent  towards  the  appel- 
lant, yet,  If  there  was  probable  cause  for  the 
issuance  of  the  writ  the  appellant  cannot 
prevail,  for  the  respondent  was  just  as  much 
entitled  to  use  all  the  means  which  tbc  law 
allows  for  the  colleciion  of  Its  debt  as  If 
no  malice  had  existed;  nor  was  he  liable 
for  causing  the  writ  to  be  Issued,  though 
this  was  done  without  probable  cause,  unless 
be  was  actuated  by  malice.  As  to  whether 
the  drcumstances  alleged  to  show  probable 
cause  existed  and-  are  true  Is  a  matter  of 
fact  Aa  to  whether  they  amount  to  proba- 
ble cause,  assuming  them  to  be  true,  is  a 
question  of  law.  Where  matters  of  fact  and 
matters  of  law,  which  constitute  the  prolMi- 
ble  cause,  are  so  blended  together  as  not 
to  be  easily  susceptible  of  separate  decision, 
the  whole  qiwBtion  may  be  submitted  to  the 
Juiy,  under  proper  Inatmctions  by  the  court. 
This  la  so  where,  aa  in  this  case,  the  testi- 
mony Is  conflictiDg,  and  the  credibility  of  the 
witnesses  is  to  Iw  estimated;  and,  the  court 
and  Jury  having  an  opportunity  to  observe 
the  demeanor  of  the  witnesses  while  tesUfy- 
big,  the  verdict  wlU  not  be  disturbed,  unless 
tiie  record  reveala  some  manifest  error  ma- 
terial to  the  Issue.  2  Greenl.  Br.  457; 
Bfasten  t.  Deyo,  2  Wend.  424;  Collins  r. 
Shannon,  (Wis.)  SO  N.  W.  Bep.  730;  Banlsttm 
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V.  Jackson,  1  Sneed,  127;  Wood  v.  Weir,  5 
B.  Mod.  544;  Besson  t.  Southard.  10  N.  Y. 
230;  Israel  v.  Brooks,  23  111,  576;  Cloon 
V.  Gerry,  13  Gray,  201. 

The  question  In  this  case  "was  not  whether 
the  appellant  had  actually  left  the  territory 
to  the  injury  of  his  creditors,  but  whether 
Hie  facts  and  circumstances  would  warrant 
a  cautious  and  prudent  man,  acting  con* 
Bclentiously  and  reasonably,  to  believe  that 
he  so  left  That  there  was  some  ground 
for  such  a  belief  appears  to  be  evident  from 
the  record.  The  appellant  alleged,  and  In- 
troduced eTldence  tending  to  show,  that 
the  respondent,  maliciously,  wickedly,  wrong- 
fully, and  without  probable  cause,  procured 
the  writ  to  be  issued.  The  respondent  al- 
leged that  the  appellant  owed  it  a  debt  which 
-was  due  and  unpaid,  although  payment  had 
been  repeatedly  demanded;  that,  before  It 
brought  its  suit,  other  suits  were  brought 
against  appellant,  and  attachments  sued  out; 
that  the  appellant  informed  It  that  be  had 
made  arrangements  to  pay  its  claim,  wliii^ 
respondent  afterwards  learned  to  be  untrue; 
that  be  conveyed  valuable  portions  of  his 
real  estate  to  a  near  relative,  etc.;  and  that 
It  consulted  reputable  counsel,  stated  all  the 
facts  to  them,  took  and  relied  upon  their 
advice,  and  honestly  believed  it  was  pursu- 
ing a  just  and  proper  course.  The  evld^ce 
of  the  respondent  tended  to  show  that  all 
the  allegations  were  true.  Although  thortt 
Is  but  a  Bmoll  pOTtlon  ot  Uie  evidence  con- 
tained in  the  record,  It  la  clear  that  it  was 
quite  conflicting,  and  therefore  the  questions 
of  malice  and  ot  probaUe  cause  were  prop- 
erly aobmltted  to  the  Jury,  and  this  court, 
under  the  drcumstancea,  will  not  disturb  the 
Terdlct  We  do  not  deem  It  necessary  to 
c(HiiAder  Uie  other  qnestions  raised  In  the 
record;  nor  do  we  think  the  court  erred  In 
refusing  to  give  the  appellant's  requests  to 
the  Jn^.   The  judgment  la  atBrmed. 

ZANB,  0.  concurs. 


(»  Utab,  2U) 

DURFEB  et  al.  v.  UNION  PAC.  RT.  CO. 
(Sniweme  Court  of  Utah.    Ang.  31,  1883.) 

Cakrikbb— Wronqfiti.  Ejectment  ot  Passbhoek 

— &Z0E39IVB  Damages. 

Where  a  wOman  is  ejected  from  a  rail- 
road traiu  between  stations  because  she  re- 
fuses to  pay  double  fare,  as  required  br  the 
rules  of  the  company,  and  has  to  walk  3^ 
miles  to  her  home,  a  verdict  for  $90  damages  is 
not  excessive. 

^peal  from  district  court,  Weber  comity; 
James  A.  3l^r,  Justice^ 

Action  by  Rose  Dorfee  and  X  Durfee 
against  the  Union  Padflc  Railway  Company 
to  recoTer  damages  for  the  wionefal  eject- 
ment of  plaintiff  Rose  Durfee  from  defend- 
ant's train,  on  whi<^  Ae  was  a  passenger. 
From  a  Judgment  for  plalnflffli,  defendant 
appeals.  Affirmed. 


Williams  &  Van  Cott.  for  appellant.  Ma- 
loney  &  Perkins,  for  respondents. 

ZANE,  C.  J.  This  is  an  appeal  by  defend- 
ant from  a  Judgment  for  the  plalntilT  for  $50 
damages,  and  for  costs.  It  appears  from  the 
evidence  in  tlie  record  that  tbe  plaintiff  resid- 
ed In  the  town  of  WlUard,  on  defendant's 
road;  that  she  purcb:i8ed  a  ticket  from  Hot 
Sprlnsa,  Weber  county,  to  Salt  Lake  City, 
and  return;  that,  when  her  train  reached  the 
Hot  Spi-ings  on  htnr  return,  she  did  not  get 
oft  and  piuxdiase  a  ticket  to  wUlard,  the  cost 
of  which  would  have  been  25  cents;  that, 
after  the  train  had  passed  the  Springs,  tbe 
conductor  demanded  her  tar^  which  was 
SO  cents  when  paid  on  the  train;  that,  for 
this  extra  quarter,  the  role  of  the  company 
was  to  give  a  rebate  ticket,  which,  upon  pres- 
entation to  any  ticket  agent,  ratitled  the 
holder  to  that  amount;  that  the  plaintifE  was 
willing  to  pay  the  25  cents,  but  not  50;  that 
the  cwductoc  stopped  the  train,  and  toid 
her  to  get  oit,  which  she  did;  ttut  there  was 
no  station  where  she  got  off;  and  tliat  she 
walked  3^  miles  to  her  home.  Tliere  Is  some 
evidence  tending  to  prove  the  plaintiff  got 
off  because  another  lady  did  so.  We  think, 
however,  that  the  Jury  were  authorized  to 
find  die  got  off  because  the  conductor  ordered 
her  ta  We  think  f50  dama«es  not  exceariTe^ 
under  the  drcumstances.  The  employm  of 
the  defendant  had  no  right  to  put  the  phdn- 
tiff  off  Its  train  for  not  paying  flare  at  a  idace 
other  than  a  pasB«iger  station.  Xnchols  t. 
BaUway  Co.,  7  Utah,  610,  2T  Paa  R^.  OSa 
The  Judgmoit  ot  ttie  court  below  is  affirmed. 

BAEtTGH  and  SMITH,  JJ.,  ooncor. 


(4  Aril.  lU) 

SANTA  RITA  LAND  &  MIN.  CO.  v.  MER- 
CK R. 

(Supreme  Court  of  Arizona.    April  15,  1893.) 

MSXIOAIT  tMKD  OraXTS— CONriBMATIOS. 

Under  Acts  Gong.  Juty  22,  1S54,  c  103. 
S  8,  an(l  Jnly  15,  1870,  c.  292,  reserniig  to  con- 
iness  final  action  in  the  adjustment  and  con- 
firmation of  claims  under  Mexican  grants  in 
Arizona,  on  report  and  recommendatioQ  of  the 
surveyor  general,  a  claim  favorably  reported  by 
tlie  latter,  but  not  acted  on  by  congress,  is  not 
a  litiRable  title.  Astiazaran  v.  Mining  Co.,  13 
Sup.  Ct.  Rep.  457,  followed. 

Appeal  from  district  court,  Pima  county; 
Richard  E.  Sloan,  Judge. 

Ejectment  by  the  Santa  Rita  I^md  & 
Mining  Company  against  T.  Llllle  Mercer. 
Jndgmmt  for  defendant.  Plaintiff  appeals. 
Affirmed. 

mynes  A  Mitdiell  and  Francis  J.  Heniy, 
for  appellant  Hereford  ft  Loreil,  for  ap> 
pellee. 

600DIN0,  O.  J.  This  was  an  action  of 
ejeotmrait  brou^t  by  the  appellant  to  re. 
cover  poBoesdca  of  certain  parcels  of  land 
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described  In  tbe  complatnt.  The  cnse  was 
tried  by  the  court,  a  jury  having  been 
waived,  and  the  court  made  Its  findings,  and 
filed  the  same,  and  entered  judgment  for  the 
dfjfendant.  The  title  of  plaintiff  rests  upon 
a  Mexican  grant.  The  surveyor  general  of 
Arizona  had  reported  favorably  on  the  grant, 
but  the  same  had  not  been  acted  upon  -by 
coDgress.  The  fifth  finding  rends  as  fol- 
lows: "That  on  the  2l8t  day  of  S^tember, 
1881,  all  of  the  title  of  the  said  Sykes,  and 
being  In  the  premises  aforesaid,  became  by 
good  and  suffid^t  mesne  conveyances  in 
tlio  law,  and  was,  vested  in  the  Santa  Illta 
Land  &  Mining  Company,  the  plaintiff 
herein;  and  on  the  day  and  year  last  afore- 
said the  plaintiff  entered  Into  the  possession 
of  portions  of  said  premises,  under  a  deed 
describing  the  whole  thereof  by  metes  and 
bounds,  according  to  the  survey  made  there- 
of by  the  Mexican  government,  as  described 
In  the-expedlente  aforesaid,  and  by  the  sur- 
veyor general  of  Arizona  aforesaid;  and  from 
that  time  the  said  plaintiff  has  been  In  the 
continuous  and  actoal  occupation  of  a  part 
of  the  said  premises,  and  since  or  about 
the  1st  day  of  January,  1883,  has  been  upon 
said  promises  with  a  large  number  of  cattle, 
and  has  been  engaged  In  the  raising  of  cattle 
thereon."  The  ebtth  finding  reads  as  fol- 
lows: "That  plaintiff  nor  Its  grantors,  John 
Curry  and  C.  B.  Sykes,  nor  either  of  them, 
were  ever  in  the  actual  occupation  of  any 
part  of  the  premises  sued  for  in  this  action." 
The  twelfth  finding  reads  as  follows:  '^at 
neither  plaintiff  nor  any  of  its  grantors  were 
ever  in  the  actual  occupation  of  any  of  tlie 
premises  claimed  by  defendant  at  any  time 
subsequent  to  the  Oadsen  purchase,  nor  was 
It  or  any  of  Its  grantors  ever  actually  dis- 
possessed therefrom,  or  from  any  part  there- 
of, by  the  defendant  or  his  grantors." 

In  the  case  of  Astlazanm  v.  Mining  Co., 
13  Sup.  Ct  Rep.  457,  the  supreme  court  of 
the  United  States  uses  this  laugxLige:  "In 
this  case  congress  has  constituted  Itself  the 
tribunal  to  finally  determine,  upon  the  re- 
port and  recommendation  of  the  surveyor 
general,  whi^ther  the  claim  is  valid  or  Invalid. 
Hie  petition  to  the  surveyor  general  Is  the 
commencement  of  proceedings  "which  nec- 
essarily Involve  the  validity  of  the  grant 
from  the  Mexican  government,  under  which 
the  peiitioners  claim  title.  The  proceedings 
are  pending  until  congress  has  acted,  and 
while  tbey  are  pending  the  question  of  the 
title  of  the  petitioners  cannot  be  contested 
In  the  ordinary  courts  of  justtce.  Upon 
this  short  ground,  without  condderii^  any 
other  question,  tiie  judgment  ot  the  supreme 
court  of  ArizMia  Is  affirmed." 

We  think  the  question  In  this  ease  is  the 
same  aa  in  the  case  from  which  we  have 
just  quoted.  The  judgment  of  the  court 
below  will  therefore  be  affirmed. 

KIBBET  and  WELLS,  JJ.,  cracnr. 
v.33r.no.l8— 60 


a  Okl.  312) 
JAFPRAY  (ft  al.  t.  WOLFB  et  aL« 
(Supreme  Court  of  Oklahoma.    July  20,  1803.) 
Attacument— Oroukds  -Pbefebbhtial  Mokt- 

OAOB. 

LComp.  St.  Xeb.  c.  6,  (  29,  avolda.  as 
against  creditors,  aRsignmeutg  preferring  one 
debt  or  class  of  debts,  requiring  releases  or 
compromises,  reservinif  interests  to  the  assignor 
before  payment  of  the  debts,  conferring  any 
special  powers  on  the  assignee,  or  unaceom- 

Sauied  by  iDventory.  Hdd,  that  this  section 
id  not  change  the  debtor's  common-law  liboly 
to  mortgage  all  his  goods  to  certain  creditors,  if 
their  debts  be  lari^e  enough  to  be  adequate  con- 
sideration, and  this  though  ioimediate  poRRes- 
sion  be  given;  nor  can  other  creditors  allege 
such  a  mortwage  for  a  ground  of  attachment, 
aa  fraudulently  intended  to  hinder  them. 

2.  Defendants  in  attachment  having  offered 
to  confess  judgment  for  the  debt,  the  court  ren- 
dered judgment  therefor,  and  also  sustained 
the  attachment  proceedines.  Hdd  that,  his  at- 
tention being  called  to  the  matter,  be  could,  Id 
his  discretioD,  set  aside  the  judgment  as  to  the 
attachment,  and  let  the  rest  stand. 

3.  When  the  ri^t  of  attachment  under  one 
section  of  the  statute  has  been  fully  deter- 
mined against  plaintiff,  he  cannot  be  allowed 
to  amend  his  complaint  and  affidavit,  so  as  t(> 
change  his  ground  and  retry  his  cause. 

Appeal  from  district  court,  Logan  county; 
£.  B.  Green,  Judge. 

Action  and  attachment  by  E.  S.  JaCfray  & 
Co.  against  W.  F.  Wolfe  &  Son.  Judgment 
for  plaintiffs  on  the  debt,  and  attachment 
dismissed.  Plaintiffs  appeaL 

Bterer  &  Cotteral,  O.  S.  Cunningham,  and 
Joseph  Wlsby,  for  appellants.  Harper  S. 
Cunnins^m,  for  appellees. 

DALE,  J.  This  case  comes  here  on  appeal 
from  the  district  court  of  Logan  cotmty.  The 
action  was  brought  In  the  court  below  De- 
cember 17,  1890,  to  recover  the  sum  of  $5,- 
250.  At  the  same  time  the  plaintiffs  below 
filed  their  adavlt  for  attacument,  aueging, 
as  grounds  therefor,  that  the  defendants  bad 
sold,  conveyed,  and  otherwise  disposed  of 
•heir  property,  with  the  fraudulent  intent  to 
cheat  or  defraud  their  creditors,  or  to  hinder 
or  delay  them  in  the  collection  of  their  debts; 
also,  that  the  defendants  fraudulently  con- 
tracted the  debt  and  Incurred  the  obligation 
for  which  this  suit  Is  brought  At  the  time 
the  action  was  commenced,  the  debt  sued 
upon  was  not  due,  the  claim  maturing  May  1, 
181)1;  and  the  suit  was  Instituted  and  attach- 
ment levied  xmder  the  laws  of  the  state  of 
Nebraska,  then  In  force  in  this  territory.  The 
errors  assigned  by  appellant  are  as  follows: 
First  Error  of  the  court  In  sustaining  the  de- 
fendants' motion  to  set  aside  the  judgment 
of  the  court  rendered  April  2,  1891.  Second. 
Etvot  of  the  court  In  sustaining  the  defend- 
ants' demurrer  to  the  evidence  Introduced  In 
said  cause.  Third.  Error  of  the  court  In 
overruling  the  plaintiffs'  application  to  amend 
the  complaint  and  attachment  affidavit. 

An  examination  of  the  tnmacTlpt  filed  In 


*  Rehearing  pending. 
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this  case  discloses  the  following  facts:  Prior 
to  June,  1SS9.  W.  F.  Wolfe  &  Son  had  been 
for  a  number  of  years  engfigeJ  In  carrying 
on  a  lai'ge  dry-goods  busluesa  at  Topeka, 
Kan.  In  June,  ISSd,  such  firm  remoyed  a 
portion  of  tlieir  goods  tvbm  that  place  to 
Oklahoma  city.  In  thla  territory,  and  opened 
up  a  general  merchandising  business  In  that 
dty.  They  also  continued  their  business  in 
Topeka  until  In  June,  1S90,  when  they  trans- 
ferred such  business  to  Guthrie,  also  In  Okla- 
homa. The  business,  at  both  Oklahoma  city  and 
Guthrie,  was  prosecuted  from  the  time  It  was 
started  until  the  bringing  of  this  action.  When 
Wolfe  &  Son,  In  June,  1800,  closed  out  their 
business  at  Topeka,  Kan.,  such  firm  was  In- 
debted to  Tootle,  Hosea  &  Co..  Henry  W.  King 
&  Co.,  the  Central  National  Bank  of  Topeka, 
and  the  Bank  of  T<^eka,  in  the  sum  of  about 
$20,000.  This  indebtedness  was  represented 
by  notes,  some  of  which  were  not  yet  due. 
A.  H.  Vance  was  security  on  all  of  the  notes, 
and  S.  A.  Harrey  and  J.  T.  Clark  were  sure- 
ties for  a  part  of  such  obligations.  Wolfe  & 
Son  bad.  prior  to  the  time  they  removed  from 
Topeka.  Kan.,  borrowed  $1,900  from  a  sister 
of  Vance,  which  sum,  with  aocumulated  In- 
terest, bad  been  paid  by  Vance  to  his  ^tet, 
Vance  taking  three  notes  from  Wolfe  &  Son 
IB  eTldence  of  such  Indebtedness,  which  notes 
were  long  past  due  at  the  commencement  of 
this  action.  That  these  debts  to  tba  aeTeral 
parties,  as  set  forth  above,  wore  bona  fide, 
does  not  admit  of  a  doubt;  but  it  shoidd  be 
stated,  in  passing,  that  the  debt  to  Vance  In 
the  sum  of  ¥1^900,  and  accumolated  interest, 
bad  been,  prior  to  the  bringing  of  this  action, 
partially,  if  not  wholly,  secured  by  a  deed  to 
Uie  wife  of  Vance,  of  property  In  Topeka, 
Kan.  December  15.  1800,  Wolfe  &  Son  exe- 
cuted a  diattel  mortgage  npon  the  stocks 
of  goods  held  at  Guthrie  and  Oklahoma  dty. 
In  favor  of  A  H.  Vance,  D.  A  Harvey,  J.  T. 
Clark,  the  Bank  of  Topeka,  Topeka,  Kan., 
the  C^tral  National  Bank.  Topeka,  Kan.^ 
Henry  W.  King  &  Co.,  Chicago,  111.,  and  Too- 
tle, Hosea  &  Co..  St  Joseph,  Mo.  The  chat- 
tel mortgage  reads  as  follows:  "Ghattd  mort- 
gage: Know  oil  men  by  these  presHits,  that 
we,  W.  F.  Wolfe  &  Smi,  parties  of  the  first 
part,  are  Indebted  to  A.  H.  Vance,  D.  A.  Har^ 
Tey,  and  J.  T.  Clark,  the  Bank  of  Topeka, 
Tt^eka,  Kans.,  the  Central  National  Banli, 
Topeka,  Kans..  Henry  W.  King  &  Co.,  Chica- 
go, m.,  Tootle,  Hosea  &  Co.,  St  Joseph,  Mo., 
parties  the  second  part,  in  liie  sum 
twenty-two  thousand  forty-eight  and  64-100 
dollars,  with  interest  on  sold  sum,  as  follows: 
Twenty-one  hundred  dollars  on  note  Bank  of 
Topeka,  Topeka,  Kans.,  Jan.  28th,  1801.  with 
Interest  at  10  per  cent  after  maturity;  two 
tiiousaud  dollars  on  note  due  Bank  of  Tope- 
ka, Top^a.  Kans.,  November  22d,  1800,  with 
10  per  cent  Interest  from  snid  date;  one  thou- 
sand dollars  on  note  due  B.-Lnk  of  Topeka, 
Topeka.  Kans.,  December  15th.  1890.  with  10 
per  cent  Interest  from  sold  aate;  Ave  thou- 


sand dollars  on  note  due  Bank  of  Topeka, 
Topeka,  Kans.,  ■February  20th.  1891,  with  10 
per  cent  lntei*est  after  maturity;  one  thou- 
sand dollars  on  note  due  Central  National 
Bank,  of  Topelca,  Kans.,  Jamiory  14th,  18&1, 
with  10  per  cent  Interest  after  maturity;  one 
thousand  dollars  on  note  due  Central  Nation- 
al -  Bank  of  Topeka,  Kans.,  Decnnber  Sth, 
1800,  with  interest  at  10  per  coit  from  said 
date;  one  thousand  dollars  on  note  due  A  H. 
Vance,  of  Topeka.  Kans.;  six  hundred  dollais 
on  note  due  A  H.  Vance,  of  Topeka,  Kans.; 
tliree  hundred  dollars  on  note  due  A.  H. 
Vance,  of  T(H)eka.  Kans,,— which,  with  inter- 
est amounts  at  the  present  time  to  twenty- 
tlu^  htmdred  dollars;  one  thousand  and 
forty-eight  dollars  and  fifty-four  cents  being 
the  amount  due  Heary  W.  King  &  Co.,  of 
Chicago,  111.,  as  shown  by  two  notes,  with  in- 
terest on  sold  amount  from  April  11th.  1^, 
at  8  per  coit;  one  thousand  dollars  balance 
on  note  due  November  8d,  1880,  to  Tootle. 
Hoeea  &  Co.,  of  St  Joseph,  Mo.,  with  Intw- 
est  at  9  per  cent  from  April  Otli,  1890;  twen- 
tyelght  hundred  dollars  due  Dec^ber  Sd. 
1890,  to  TooUe,  Uosea  ft  Co.,  of  St  Joseph, 
Mo.,  with  intei>est  at  9  per  cent  firom  April 
9th,  1890;  twenty-eight  hundred  dollars  due 
January  Sd,  1801,  to  Tootle,  Hosea  &  Co., 
St  Joseph,  Mo.,  with  interest  at  9  iter  cesit 
from  April  9th.  18»a  AU  of  the  above  bdng 
promissory  notes  made  by  W.  F.  W(^e  and 
I«ul8  H.  Wolfe,  being  the  firm  of  W.  F. 
Wolfe  &  Son,  of  the  dty  vt  Ttqteko.  state  of 
Kansas,  to  the  Bank  of  Tt^eka,  the  Central 
National  Bonk,  at  the  city  of  Tt^eko,  state 
of  Kansas,  Henry  W.  King  ft  Go.,  of  C^cago, 
state  of  IllinolB,  and  TooUe,  Hosea  ft  Co..  ot 
St  Joseph,  state  of  Miasouri;  all  of  wbldi 
said  notes,  except  those  made  to  him.  are 
signed  by  the  said  A  H.  Vance  as  security; 
all  of  which  said  notes,  except  fliose  made 
to  A  H.  Vance  and  Hemy  W.  King  ft  Ga, 
are  signed  by  D.  A  Harv^  as  sorely,  snd 
the  note  of  five  thousand  dollars  to  the  Bank 
of  Top^  Is  signed  by  J.  T.  Clark  as  surety, 
and  this  mortgage  is  mode  for  the  boi^t  of 
sold  bank  and  persoiu  above  named  to  cover 
bbSA  note  and  all  and  any  roiewals  of  tlie 
some,  and  to  secure  the  payment  of  sold 
money,  and  protect  said  sureties  fn>m  loss 
thereby.  Now,  therefore,  in  cundderatlon  of 
said  Indebtedness,  and  to  secure  the  payment 
of  the  same,  as  aforesaid,  the  said  parties  of 
the  first  port  do  hereby  sell,  ass^no.  transfer, 
and  set  over  to  said  parties  ot  the  second 
part  the  property  owned  entirely  by  them, 
and  wlUiout  any  incumbrance,  as  desoibcd 
in  the  following  schedule,  viz.:  The  entire 
stock  of  dry  goods,  dothing,  bats,  caps,  boots 
and  shoes,  notions,  and  gents*  furnishing 
goods  of  said  first  parties  now  contained  in 
tlic  store  building  occupied  by  them,  and  sit- 
uated on  the  southwest  comer  of  Harrison 
avenue  and  Division  street,  in  the  dty  of 
Guthrie,  Oklahoma  territory,  and  also  the 
entire  stodc  ot  dry  goods,  clothing,  hats,  caps. 
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boots  ftnd  ■hoes,  notl<MUt  and  gents*  fumlali- 
Inc  goods  of  said  first  parties  now  contained 
In  the  store  building  occupied  by  them  and 
situated  and  described  as  follows:  Number 
220  and  222  Main  street,  Oklahoma  dty.  Ok* 
lahoma  terrltory.-^t  b^ng  the  true  Intait 
and  meaning  of  the  parties  hweto  to  include 
aad  cover  herdn  all  goods  and  wares  and 
merduuidise  of  irtddbsoerer  kind  and  nature 
now  contained  of  each  of  said  store  boliainga^ 
also  an  flxtnres  and  funiltare  In  each  ot  aald 
boUAngs:  pnvldedt  howievw,  tba^  If  aald 
debt  and  Interest  be  paid  as  above  specified, 
tills  Bale  and  transfer  shall  be  void;  otherwise 
to  be  In  foil  fbrce  and  effect  Tb»  poasasdmi 
Dt  the  >ald  aJboTfrdeecribed  property  Is  hete- 
■arrendered  to  the  said  partlea  ot  the  sec- 
ond part,  and  aald  parties' of  the  second  part 
■ball  seU  the  aame  at  public  or  private  aale^ 
with  or  without  notice,  and  after  saUstylng 
the  afbre^ald  debt  and  Interest  thereon,  and 
aU  neccwary  and  reasonable  coats  and  ez- 
penses  Incurred  oat  of  tiie  proceeds  of  aald 
sale,  they  iboll  return  the  surplufi  to  the  par- 
ties of  the  first  part  or  to  their  legal  repre- 
sentatlm;  and  If,  from  any  cause,  aald  prop- 
erty  shall  tall  to  satisfy  said  debt  and  Inters 
est  aforesaid,  said  parties  of  the  first  part 
hereby  agree  to  pay  the  deficiency.  In  wit- 
nesa  whereof,  the  aald  parties  of  the  first  part 
hereunto  set  their  hand,  tliis  15th  day  ot 
December,  1880.  W.  F.  Wolfe  &  Son.  Wit- 
ness signature:  Harper  8.  OnnntDgham.  HUs 
instrument  executed  in  duplicate.'*  The  In- 
strument as  above  set  forth,  was  filed  tor 
record,  December  15. 1890.  At  the  time  Wolfe 
ft  Son  executed  the  mortgage,  they  were  In- 
debted to  Jaffray  &  Go.  and  others  to  the  ex- 
tent of  about  ^14,000,  their  total  Indebted- 
ness being  about  ¥36,00a  Their  assets  were 
worth,  at  a  fair  valuation,  118,000  or  *aj,0OO, 
and  substantlaJly  all  of  such  assets  were  tn- 
cluded  In  the  chattel  mortgage  given  to 
Vance  and  others.  When  the  mortgage  was 
given,  Wolfe  &  Son  weve  Insolvent,  and  that 
fact  was  known  to  Vance,  who  was  acting 
for  himself  and  the  other  creditors  named 
In  the  mortgage.  As  soon  as  the  mortgage 
was  executed,  Vance  Immediately  took  pos- 
session of  the  stocks  of  goods  described  in 
the  mortgage.  Wolfe  &  Son  ceased  doing 
trasiness,  and  have  at  no  time  since  exer- 
cised, or  attempted  to  exercise,  control  or  do- 
minion  over  the  same.  Wolfe  &  Son  had  by 
fraudulent  and  false  represMitattons  obtained 
credit  from  Jaffray  ft  Oo.  and  others  to  the 
extent  of  about  |14,000,  which  claims  were 
not  Included  In  the  list  of  those  enumerated 
In  the  dutttel  m<»lgage  to  Vance  et  aL  Hie 
court  below  decided  against  the  appellants 
upon  the  attachment  proceedings,  and  we  are 
asked  to  reverse  sncb  decision,  np(m  tne 
grounds  heretofore  set  out 

The  first  error  alleged  may  be  briefly  dis- 
posed of.  The  action  wa«  ooounetioed  on  Do- 
oember  17,  1800,  In  both  the  main  and  at- 
tachment proceedings.  On  January  15,  1891, 
lha  defendants  filed  a  ceoeral  denial  to  botti 


V.  WOLFE.  m 

the  claim  and  attacbment  Ttia  general  de- 
nials were  separate,  and  evidently  Intended 
by  the  parties  filing  the  same  to  separate  the 
issues.  Acting  upon  this  theory,  tiie  defend- 
ants offered  to  confess  Judgment  for  the 
amount  sued  tor.  The  court  rendoed  Judg- 
ment aot  only  for  the  snm  smed  for,  but 
also  sustained  the  attachment  proceedlnga 
The  attention  of  the  court  liavlng  been  called 
to  the  maitter,  the  Judgment  iu  bo  »  U 
rdated  to  tbe  attachmoit  proceedings,  was 
set  aside.  Ttiereapoa  the  plaintiffs  below 
moved  to  vacate  tbe  entlxe  Jadgmmt  It 
seems  olear  that  the  action  of  the  court  was 
one  within  his  discretion.  No  court  oo^t  to 
permit  a  Jndgmait  1^^  oonffesslon  to  stand  tf 
such  JudgniNtt  be  not  fftlily  within  the  ii^ 
tmtltm  of  the  party  offering  to  ooafess;  and 
the  court  may.  In  the  ftirtbsnince  ot  Justtce^ 
aoC  with  great  freedoji  tn  matters  of  tha 
kind  under  oonsideration.  We  cannot  say 
that  the  court  abused  his  discretion,  and 
therefore  the  first  ground  ittagnMi  as  error 
must  be  held  not  wdl  taken. 

Hie  second  ground  ot  vmr  is  one  which 
nas  demanded  careful  oonslderation.  The 
demurrer  to  tba  sfvidentA  having  been  of- 
fered, the  court  sustained  tfae  same.  By 
standing  on  the  denunrek,  tbe  party  Interpol 
Ing  the  same  not  only  admits  the  facts,  as 
proven,  to  be  true,  but  also  admits  as  true 
all  facts  wblch  die  evid^Mse  fairly  toads  to 
estaUlsh.  If,  therefore,  the  plaintiffs  below 
Introduced  any  eviUenoe  which  fairly  raised 
a  presmnption  In  favor  of  plaintiffs,  It  was 
error  on  the  part  of  the  court  to  sustain  the 
demnrra*.  Tlie  affidavit  filed  In  this  case  al- 
leges as  grounds  for  attachment  "that  de- 
fendants have  sold,  conveyed,  and  otherwise 
disposed  of  th^  property,  with  the  fraudiH 
lont  Intent  to  cheat  or  defraud  their  cred- 
itors, or  to  hinder  or  delay  them  in  the  col- 
lection  of  their  debts;"  alst^  "that  defend- 
ants fraudulentiy  contracted  ths  debt  and  ht- 
curred  the  obligation  for  which  this  suit  Is 
brought"  At  the  time  this  action  woa  insti- 
tuted, the  laws  of  Nebraska  were  in  force  In 
OkIah<mia,  and  this  action  la  governed 
the  provisions  of  the  statute  of  that  state. 
The  debt  sued  for  was  not  due,  and  a  refer- 
ence to  section  237,  Oode  Cavll  Proc,  (ComiK 
Laws  Neb.,)  Is  neceesaiy  to  properly  deteib 
mine  how  an  attachm^t  may  be  had  upon 
a  claim  not  due.  The  section  cited  reads  as 
follows:  "A  creditor  may  bring  an  action  on 
a  claim  before  it  is  due^  and  have  an  attach- 
ment against  the  propM-ty  of  the  debtor,  In 
the  following  cases:  First  where  a  debtor 
has  sold,  cMiv^ed,  or  otherwise  disposed  ot 
his  pp(H>erty,  with  the  fraudulent  intent  to 
cheat  or  defraud  his  creditors,  or  to  lilnder 
er  delay  them  In  the  collection  of  their  debts; 
second,  vriiere  he  is  about  to  make  suidi  sal^ 
oonveyanoe,  or  dlapoeltum  of  his  propMly, 
frith  such  frandulent  Int^t;  third,  whero  be 
is  about  to  remove  his  pn^erty,  or  a  n» 
terial  part  thereof,  with  the  Intent  or  to 
the  effect  of  cbeating  or  deteuidlog  his  «r«d> 
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Itors,  or  of  blndering  and  delaying  them  tn 
the  (Mdlectian  of  th^r  detris."  If  an  attftdt- 
mont  will  pn^eriy  Ue  in  this  case,'  It  must 
rest  upon  tUn  allpgatioa  set  forth  In  the  affi- 
davit, whldi  reads  as  follows:  "That  d^end- 
auta  have  sold,  ocmTe^ed,  and  otherwise  iUa- 
posed  of  their  property,  with  the  fraudulent 
Intoit  to  cheat  or  defraud  their  creditors,  or 
to  hinder  or  dday  them  In  the  collection  of 
their  debts."  The  otti»  alleeation  is  ground 
tor  attachment  In  cases  only  where  the  debt 
ts  due;  and  all  the  evtdmoe  Introduced  In 
this  case  which  tends  to  prove,  and  without 
doubt  does  prove,  that  the  defendants  fraud- 
ulently contracted  the  debt,  and  Incurred 
the  obligation  for  which  the  suit  was 
broufdit,  stiotdd  have  bem  excluded  ua  Ir- 
relevant to  the  issue  Joined.  The  rlgbt  to  an 
attudiment  Is  statutory,  and,  in  order  to 
malutain  ttie  action,  a  defendant  must  be 
brouffht  within  tlie  terms  of  the  statute. 

As  we  view  this  case,  the  sole  question  In- 
volved is.  can  a  person  In  falling  circumstan- 
ces use  all,  or  substantially  all,  of  his  prop- 
erty to  secure  a  part  of  his  creditors,  and 
thereby  exclude  the  other  creditors  from 
participating  in  the  benellts  of  an  insolvent 
debtor's  assets?  If  no  such  ri^dit  exists.  It 
n.U8t  be  because  the  statute  has  prohibited 
it;  otherwise  It  will  be  conceded  that  per- 
sons even  In  falling  (drcumstnnces,  while  they 
still  have  complete  posBcsslon  of  their  prop- 
erty, moy  use  it  as  they  see  flt  in  liqnidatlng 
bona  Qde  debts.  Crawford  v.  Kirksey,  28 
Amer.  Kep.  704;  Cox  v.  Fraley.  26  Ark.  20, 
and  oases  there  cited;  Dana  v.  Stanfords,  10 
Cat  277:  Morris  v.  Tillson,  81  III  607; 
Tootle,  Hosai  ii  Co.  v.  Coldwell,  30  Kan.  125. 
1  Pac  Rep.  320;  Ci-awford  v.  Taylor,  20 
Amer.  Dec.  570,  and  notes  following  such 
decision.  The  Instrumrait  by  which  Wolfe  & 
Son  conveyed  to  Vanoe  and  others  thdr  prop- 
erty, for  the  payment  of  the  several  debts 
mentioned  therein,  was  In  ail  respects  a 
chattel  moi-tiTJige,  except  that  it.  In  effect, 
nuUIfled  the  defeasance  clause,  as  to  Its  usual 
office,  when  used  in  a  mortgage,  by  providing 
that  the  parties  in  whose  favor  the  Instru- 
ment ran  should  at  once  go  Into  posses.«ion 
of  the  proi>erty,  and  sell  and  dispose  of  the 
same,  and  apply  the  proceeds  to  the  payment 
of  tlie  debts  named,  accounting  to  Wolfe  & 
Son  for  any  surplus  which  might  remain 
after  the  debts  and  exp^ises  of  selling  were 
fully  satisfied. 

AppelLinta  contend  that  the  Instrument  In 
question  must  be  held  to  be  an  assignment 
for  the  benefit  of  creditors,  and  that  all  cred- 
itors, whether  mentlonecl  In  the  Instrument 
or  not,  have  an  equal  right  to  participate  In 
the  distribution  of  the  assets  sought  to  be 
used  for  the  payment  of  the  claims  of  the 
persons  named  In  said  Instrument  In  sup- 
port of  this  claim,  the  attorneys  for  appel- 
lants have  prepared  an  able  brief,  and  pre- 
sented at  great  length  the  reasons  and  line  of 
authorities  which  they  contend  suppoi-t  their 
view.  It  is  insisted  that  a  chattel  mortgage 


given  under  the  facts  as  shown  In  this  case 
void,  by  reason  ot  mtctlona  1  and  29  of 
ch^ter  6  of  the  Complied  Statutes  of  Xe- 
broska.  The  sections  referred  to  read  as  fol- 
loivs:  "Section  1.  That  no  voluntary  assign- 
ment tor  the  beneat  of  creditors  hereafter 
made  shall  be  valid,  unless  the  same  shall  be 
made  In  conformity  to  the  terms  of  this  act." 
"Sea  28.  Eveiy  such  assignment  shall  be 
void  against  the  creditors  of  the  assignor: 
First  If  it  give  a  preference  ot  one  debt,  or 
class  of  debts,  over  another,  except  a  prefw- 
ence  to  any  person  of  not  more  than  f  100.0^ 
for  labor  or  wages.  Second.  If  It  require  any 
creditor,  to  release  or  compromise  his  de* 
mand.  Third.  If  It  reserve  any  Interest  in 
the  assigned  property,  or  any  part  thereof, 
to  the  asEdguor  or  assignors,  or  for  bis  or 
their  benefit,  t>efore  his  or  their  existlag 
debts  have  bCMi  paid.  Fourth.  If  It  confer 
any  powers  upon  the  assignee,  other  or  dlOTer* 
ent  from  those  contained  In  this  act  Fifth. 
If  the  assignor,  or  as^gnors,  shall  fall  to 
make  the  inventory  required  to  be  made  by 
him,  or  them,  by  this  act,  within  the  time  re- 
qtUred  by  this  act,  the  assignment  shall  not 
be  void,  but  the  court  may  by  attachment,  or 
other  pn^er  remedy,  compel  the  making  and 
return  thereof  by  the  assignor.  But  an  omis- 
sion of  any  property,  or  of  the  name  or  claim 
of  any  creditor  therefOT.  shall  not  avoid  the 
assignment"  Do  these  sections  change  the 
common  law?  Was  It  the  IntentlMi  of  the 
legislature,  when  they  passed  the  act  referred 
to,  to  efTect  the  change?  If  Wolfe  &  Son,  at 
the  time  they  executed  the  mortgage,  had 
seen  flt  to  have  sold  or  otherwise  disposed  of 
all  their  property  to  an  entire  stranger,  for 
an  adequate  consideration,  such  stranger 
would  have  <Atalned  a  good  title  against  any 
creditor  of  Wolfe  &  Son.  The  recourse  of  the 
creditors  must  have  been  whatever  they  could 
have  obtained  from  Wolfe  *  Son.  They 
could  not  have  pursued  the  goods  purchased 
by  tlie  stranger.  This  proposition  will  not 
admit  of  a  doubt.  If  a  stranger  coidd  buy 
and  obtain  a  good  title,  does  It  not  follow 
that  a  creditor  may  likewise  purdiase,  if  such 
creditor  pays  therefor  an  adoqoate  considera- 
tion, either  In  cash  or  In  the  cancellation  of 
a  tK>oH  fide  claim?  It  appears  to  vs  tuat 
there  Is  no  essential  difference  In  the  two 
propositions.  No  fraud  could  attach  to  the 
purchaser  In  either  case.  If  Wolfe  &  Son 
could  convey  good  title  to  a  pnrciiaBer  for 
cash,  or  a  bona  fide  creditor,  lu  e"(lsfacti<m 
of  a  dalm,  does  It  not  follow  that  he  may 
mortgage  either  to  a  stranger  or  a  credltorT 
This  proposition  must  be  answered  In  the  af- 
firmative, because.  If  th^  could  convey  all 
the  title,  th^  must  have  had  the  power  to 
convey  a  less«:  Interest 

It  is  contended  that,  because  Wolfe  &  Son 
surrendered  the  immediate  possession  of  the 
mortgaged  proi>«^  to  the  mortgagees,  the 
instrument  ceased  to  be  a  (diatt^  mortgage, 
and  therein  became,  under  the  laws  of  Xe 
braska,  a  deed  ot  assignment.  Numerous 
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cases  are  dted  In  support  of  this  theory, 
some  of  which  we  wlU  consider.  Bonns 
V.  Carter,  20  Neb.  566,  31  N.  W.  Rep.  381, 
relied  upon  by  appellants.  Is  based  upon  the 
following  facts:  A  merchant  by  the  name  of 
Hamilton,  In  failing  circumstances,  executed 
what  purported  to  be  a  chattel  mortgage  In 
favor  of  Bonns,  as  trustee  for  a  number  of 
creditors.  By  the  terms  of  the  instrument, 
Hamilton  turned  over  a  stock  of  goods,  all 
of  his  property,  to  Bonns,  and  authorized 
Bonns  to  at  once  take  possesEdon  and  sell 
the  property,  and  apply  the  proceeds  In 
payment  of  certain  claims,  In  pro  rata  pro- 
portion, as  the  same  became  due,  and,  if 
any  excess  remained  after  the  payment  of 
all  such  debts,  to  refund  such  excess  to  Ham- 
Uton.  It  appeared  that  Bonos  was  not  a 
creditor  for  the  full  amotmt  of  the  claims 
sought  to  be  secured  In  the  mortgage,  but 
was  in  fact  acting  as  trustee  for  creditors 
other  than  himself;  while.  In  the  case  under 
consideration,  the  creditors  named  in  the 
mortgage  were  taking  security  wholly  for 
their  own  benefit  In  discussing  the  case 
above  cited,  the  court  says:  "It  may  be 
said  that  In  all  cases  where  a  mortgagee 
takes  [M>ssesdon  of  property  by  virtue  of  a 
chattel  mortgage,  before  or  for  the  purpose 
of  foreclosure,  he  occupies  a  relation  of 
trust,  but  this  relation  applies,  only  to  the 
overplus,  or  what  may  remain  of  the  mort- 
gaged chattels  after  the  payment  of  the 
mortgagee's  debt  and  proper  costs.  But  the 
instrument  which  we  are  now  considering 
creates  a  trust  immediately  upon  Its  accept- 
ance by  the  mortgagee,  who  is  therein  named 
as  the  trustee.  This,  I  think,  Is  the  turning 
point,  more  or  less  sharply  defined,  in  all 
cases  where  instruments,  claimed  to  be  mort- 
gages, have  been  held  to  be  assignments 
for  the  benefit  of  creditors."  And,  In  con- 
cluding its  opinion,  the  court  sets  forth  rery 
dearly  the  principle  it  had  in  mind  In  the 
following  language:  "I  come  to  the  conclu- 
sion, then,  that  while  a  debtor  may  give  a 
mortgage  on  a  part,  possibly  of  all,  of  his 
property  to  secure  his  bona  fide  debt  yet  If, 
by  the  terms  of  such  mortgage  or  of  a  con- 
temporaneous agreement,  he  seek  to  create 
a  tmat  In  fiavor  of  any  other  credltw  or 
person  in  relation  to  the  mortgaged  prop- 
erty, such  Instrument  must  be  held  to  be  an 
aadgnment  for  the  benefit  of  aU  of  snch 
debtor's  creditors,  and,  as  such,  must  be 
held  Told,  if  not  made  In  conformity  to  the 
terms  of  the  act  relating  to  Toltmtary  as- 
signments." It  will  be  seen  that  the  court 
expressly  recognized  the  light  of  a  creditor 
to  secure  himself,  and  only  held  the  instru- 
ment to  he  an  assignment  because  the  mort- 
gagee sought  or  accepted  security  for  claims 
in  which  he  had  no  interest  This  case  was 
afterwards  before  the  same  court  for  rerlew, 
and  an  opinion,  dissenting  from  the  one  quot- 
ed from,  was  filed  by  Judge  Reese;  he  hold- 
ing to  the  Tiew  tliat  ttieir  former  dedsloil 


could  not  be  sustidned,  either  upon  princi- 
ple or  authority;  that  the  statutes  of  Ne- 
braska did  not  change  the  common-law  rule 
which  permits  a  creditor  to  mortgage  his 
property  in  any  manner  he  may  choose  in 
payment  of  his  bona  fide  debts.  22  Neb. 
405,  35  N.  W.  Rep.  394.  In  Appolos  v.  Bra- 
dy, 49  Fed.  Rep.  401,  the  case  turns  tipon 
the  same  proposition  discussed  in  Bonns 
V.  Carter.  Martin  t.  Hausman.  14  Fed. 
Rep.  100;  Kellog  v.  Richardson,  19  Fed. 
Rep.  71;  Kerbs  v.  Ewing,  22  Fed.  Rep.  693; 
and  Clapp  v.  Dittman,  21  Fed.  Rep.  15,— will 
be  found  cases  very  similar  to  the  one  we 
are  considering.  Those  cases  fairly  support 
the  position  of  appellants.  However,  Judge 
Brewer,  in  Clapp  v.  Dittman,  supra,  gives, 
as  a  reason  for  holding  to  the  rule  appel- 
lants contend  for,  the  fact  that  such  rule 
appears  to  be  In  harmony  with  the  previous 
decisions  In  the  same  circuit.  He  states 
that,  If  the  question  were  a  new  one  in  satih 
drcult,  his  own  conclusions  would  be  differ- 
ent; and  he  cites  approvingly  numerous 
cases  where  the  contrary  rule  prevails.  It 
should  also  be  borne  lu  mind  that  the  state 
courts  of  Missouri  have  uniformly  held  to  a 
different  view  than  that  stated  in  the  federal 
courts  for  that  state,  (Crow  v.  Beardsley, 
68  Mo.  435;)  and,  also,  that  the  supreme 
court  of  the  United  States,  In  Union  Bank 
of  Chicago  V.  Kansas  City  Bank,  136  U.  S. 
223,  10  Sup.  Ct  Rep.  1013,  expressly  dis- 
proved the  doctrine  laid  down  In  Martin  v. 
Hausman.  Straw  v.  Jenks,  (Dak.)  43  N.  W. 
Rep.  941,  and  Marshall  v.  Bank,  (Mont.) 
28  Pac.  Rep.  312,  and  cases  cited  in  those 
decisions,  support  the  views  of  appellants; 
but  the  principal  case  relied  upon  for  a 
reversal  of  the  decision  of  the  lower  court 
is  White  V.  Cyotzhausen,  129  U.  S.  329,  9 
Sup.  Ot.  Rep.  809.  A  careful  examination 
of  that  case  does  not,  we  think,  justify  the 
conclusicHis  of  the  attorneys  for  appellants. 
The  decision  was  based  upon  facts  which 
are  dliferent  from  those  under  consideration. 
White  conveyed  to  olher  parties  all  his  prop- 
erty by  chattel  mortgage,  as  found  by  the 
court,  without  adequate  consideration,  and 
with  intent  to  hinder,  delay,  and  de^ud 
the  attaching  creditor.  In  this  case  no  ques- 
tion arises  upon  the  sufficiency  of  the  con- 
sideration. And  in  May  t.  Tenn^,  148  U. 
8.  60,  13  Sup.  Gt  Rep.  491.  the  court.  In  re- 
ferring to  White  T.  Gotzhansen.  supra,  says 
that  such  decision  turned  upon  the  construc- 
tion given  to  the  statute  of  Illinois  by  the 
supreme  court  of  such  state.  After  a  care- 
ful review  of  all  authorities  at  onr  disposal, 
while  we  find  that  some  of  the  courts  have 
so  construed  the  assignment  laws  of  the 
several  states  as  being  against  the  proposl- 
tltm  that  a  creditor  may  in  good  &lth  trans- 
fer all  his  property  for  the  paymrat  of  a 
part  of  bis  Indebtedness,  yet  we  are  of  the 
opinion  that  such  construction  Is  strained, 
and  not  la  Jiaxmimy  with  the  intentlw  ot  tlie 
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lawmakers  who  enacted  the  statutes.  In 
support  of  our  view,  we  cite  Dana  v.  Stan- 
ford, 10  GaL  269;  Morse  v.  Powers.  17  N. 
H.  280;  Kohn  v.  Clement,  (Iowa,)  12  N.  W. 
Kep.  G50;  Bank  t.  Crittenden,  (Iowa,)  23 
N.  W.  Rep.  646;  Gage  t.  Parry.  (Iowa.) 
29  N.  W.  Rep.  824;  Waterman  t.  SUberberg, 
(T^  Sup.)  2  S.  W.  R^.  G78;  Tootle  t.  Cold- 
well,  30  Kan.  125,  1  Pac.  Rep.  329;  Scott 
T.  McDaolel.  (Tex.  Snp.)  3  S.  W.  Rep.  201; 
Bomis  T.  Garter,  supra;  also  the  cases  from 
the  Missouri  supreme  court  supra.  It  the 
legislatures  of  the  several  states,  which  have 
enacted  asitigniuent  laws,  had  intended  to 
prevent  a  pcnwui  tai  taOSng  dnmmsbmces 
from  using  his  property  In  the  payment  of 
such  of  hifl  hona  fide  debts  as  he  might  de- 
sire, they  coidd  easily  have  found  language 
to  express  such  intention.  The  very  fact 
that  the  statutes  are  not  dearly  susceptible 
of  such  construction  Is  a  cood  reason  tor 
not  su  Interpreting  them. 

The  instrument  by  whidi  Wolfe  ft  Son 
conv^ed  was  intoided  as  security  for  a  debt 
Ic  was  drawn  in  accordance  with,  and  exe- 
cuted und«  the  fttrm  ot,  a  chattel  mort- 
gage. Because  such  an  Instnunent  resem- 
bles In  some  of  Its  features  an  assignment 
does  not  give  it  an  effect  different  from  that 
intended,  and  which  can  be  clearly  compre- 
hended from  an  examination  of  the  instru- 
ment Itself.  BurriU  on  Assignments  (section 
6,  p.  12)  says  "that  a  mortgage  resembles 
on  asslgnmnit  very  closely  In  its  leading 
features.  Because  this  is  true,  courts  fre- 
quently, where  a  debtor  seeks  to  secure  a 
part  only  of  his  creditors,  construe  an  instru- 
ment clearly  Intended  as  a  mortgage  to  be 
an  assignment"  The  excuse  glv^  Is  that 
such  construction  more  equitably  distributes 
the  estate  of  a  debtor;  but  to  onr  mind, 
the  better  plan  would  be  to  call  upon  the 
lawmaking  power  to  enact  proper  legislation 
upon  the  subject  We  hold,  therefore,  that 
the  chattel  mortgage  executed  by  W<dfe  &, 
Son  In  favor  of  Vance  and  others  was  not 
so  executed  with  the  fraodiilent  Intent  to 
hinder  or  delay  creditors,  and  that  It  should 
be  construed  as  a  chattel  mortgage. 

The  third  assignment  (rf  error,  complaining 
of  the  action  of  the  court  tn  overruling  the 
plaintiffs'  application  to  amend  thdr  com- 
plaint and  attachment  affidavit  Is  not  well 
taken.  The  attachment  proceedings  having 
been  brought  and  the  question  of  the  right 
of  attachment  having  beea  fully  determmed, 
under  one  section  of  the  statute,  we  do  not 
think  an  amendment  to  the  original  affidavit 
In  attachment  should  be  allowed.  Such  ac- 
tion would  result  in  permitting  the  plaintiff 
to  retry  his  cause.  The  court  should  only 
penult  such  amendments  as  do  not  change 
the  cause  of  action,  and  which  give  to  the 
I^aintiffiB  no  rlfi^ts  which  they  did  not  have 
when  he  suit  was  instituted.  Pierce  v. 
U^ers,  28  Kan.  394.  The  Judgment  of  the 
lower  court  Is  saBtained. 


a  N.  H.  IK) 
TOMLINSON  V.  TERRITORT.* 
(Su[H«me  Court  of  New  Mexico.  Ang.  22, 
1893.) 

CRnfiNAi.  Law— Appeaju— ScANDAWDs  Bsisr. 

1.  An  objection  that  bn  indictment  in  oue 
conDt  charges  more  ttiao  oue  offense  is  not 
availabie  on  appeal,  where  no  effort  was  made 
to  hare  the  prosecution  elect  as  to  which  of- 
fense defendant  should  be  tried  on. 

2.  Where  appellaut's  brief  contains  such 
an  anwarranted  attack  on  the  conduct  and  rul- 
inni  of  the  trial  Judge  as  to  amount  to  a  "can- 
daious  and  impertinent  attack  on  the  judloary, 
the  appellate  oonrt  may,  of  Its  own  motiMi, 
strike  out  sneh  brief,  aiut  affirm  the  Judgment. 

Appeal  from  district  court,  Qiaves  county; 
A.  A.  Freouan,  Judge. 

James  A.  Tomlinson  was  convicted  of  un- 
lawfully (Idling  Intoxicating  ttqoors  at 
toll,  and  his  punishment  was  asseased  at  a 
line  of  9500,  and  he  appeals.  Affirmed. 

The  indictment  on  which  defendant  was 
convicted  Is  as  UtUfmai  "The  grand  Jnron 
for  the  terrlfa»T  of  New  H^oo,  taken  from 
the  body  of  the  good  and  lawful  pien  of  the 
county  ot  Eddy*  aforesaid,  duly  elected,  im- 
paneled, sworn,  and  ohorged  at  the  term 
aforesaid  to  Inquire  tn  and  for  the  body  of 
the  county  of  Eddy  aforesaid,  upon  their 
oaths  do  present  that  James  A.  Tomlinson, 
druggist  late  of  the  county  of  Eddy,  in  the 
territory  of  New  Mexic*^  on  the  10th  day  of 
April,  In  the  year  of  our  Lord  one  thousand 
e'.ght  hundred  and  ninety-two,  at  the  county 
of  Eddy  aforesaid,  and  on  divers  other  days 
botwwn  that  day  and  the  day  of  finding  this 
Indictment  unlawfully  did  sell  and  otter  for 
sole  to  one  E.  S.  Motter  and  to  one  It.  H. 
Pierce,  and  to  divers  other  persons  whose 
nnmee  are  to  the  said  grand  jurors  imknown, 
divers  ^Irituous,  malt  liquors,  and  wine,  of 
qmintities  loss  than  five  galloos  at  the  same 
t'uie  to  the  same  person,  to  wit  one  pint  of 
iMjpr,  one  pint  of  whisky,  and  one  pint  of 
wine,  without  having  first  obtained  a  license 
thenrfor  in  the  manner  provided  by  tlie  laws 
of  the  territory  of  New  Mexico,  against  the 
form  of  the  statute  in  such  case  mnde  and 
piovided,  and  against  tiie  peace  and  dignity 
of  the  territory  of  New  Mexico." 

Defendant  was  armlgned  and  pleaded  on 
the  2^  of  March,  181)^,  and  on  the  next  day 
he  moved  the  court  for  a  change  of  venue  to 
some  county  outside  of  the  fifth  Judicial 
district,  in  which  I-Jddy  county  is  situated, 
upon  the  grounds  of  local  prejudice  ag:tinst 
him  in  that  county,  and  of  prejudice  in  the 
mind  of  the  Judge  of  tlie  district  against 
defendant  The  venue  was  accordingly 
changed  to  Chavez  county,  another  county 
wlthhi  the  some  district  On  the  30th  ot 
March,  in  the  court  for  Chavez  county,  de- 
fendant renewed  his  motion  for  a  change 
of  venue  to  some  ooimty  beyond  the  dis- 
trict npon  the  ground  of  local  prejudice  In 
that  county,  and  on  aocouiU  of  the  allied 

■Rehearing  denied*  without  CHtoknii  Angost 
26,  1803. 
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prejudice  of  the  jadge,  which  modon  waa  de- 
nltiO.  Defendant  then  mored  for  a  oontlnu- 
Hnce,  and  bis  motlcHi  was  diHiied.  He  then 
mnde  a  motion  to  quash  the  hidiotment, 
which  vras  denied.  D^endant  was  th^  on 
the  same  d&y,  tried,  and  a  verdict  of  guilty 
rendered.  Motions  for  a  new  trial  and  In  ar- 
rest of  Judgmrait  were  made  and  d^itod,  and 
defmdant  was  sentenced  to  pay  a  fine  of 

95oa 

The  prosecution  proved  on  the  trial  a  sale 
of  liquor  to  each  of  the  persons  named  In  the 
Indictment,  Motter  and  Pierce,  and  defend* 
aut  attempted  to  defend  upon  the  ground  that 
the  sales  had  been  made  by  him  as  a  drug- 
gist, upon  prescriptions  made  by  him  as  a 
r^rnlar  physician,  this  defense  being  founded 
upon  section  15  of  the  statute^  which  pro- 
Tides  "that  nothing  In  this  act  shall  be  con- 
strued so  as  to  tax  druggists  for  selling 
liquors  in  quantities  less  than  one  quart 
when  sold  to  fill  a  prescription  made  in  writ- 
ing (not  printed)  by  a  regular  physician,  and 
that  a  separate  prescription  shall  be  received 
and  filed  by  the  druggist  for  each  sale  made, 
not  to  be  drank  at  the  place  of  sale  or  upon 
the  premises  where  sold."  The  court  ex- 
cluded all  evidence  in  support  of  this  de- 
fense, holding  that  the  druggist  and  physi- 
<dan  referred  to  in  the  statute  could  not  be 
the  same  person.  After  this,  in  rebuttal 
and  against  defendant's  objections,  other  per- 
sons were  allowed  to  testify  as  to  other  sales 
of  liquor  by  defendant 

After  the  affirmance  of  the  Judgmrait,  de- 
fendant made  a  mqtion  for  a  rehearing,  on 
the  f<^owing  grounds:  (1)  Because  the  court 
has  failed  to  consider  the  point  made  by  ap- 
pellant as  to  the  admission  of  Improper  evi- 
dence against  app^ant.  (2)  Because  the 
court  has  failed  to  consid^  the  point  made 
by  appellant  as  to  the  denial  of  his  motttm 
for  a  continuance.  (3)  Because  the  court 
has  failed  to  look  Into  a  lai^e  number  of  the 
rulings  and  decisloos  of  the  court  below  as 
to  which  error  has  been  assigned  by  appel- 
lant (4)  Because  the  court  has  refused  to 
consider  the  objections  to  the  sufficiency  of 
the  indictment  and  has  put  its  refusal  upon 
a  ground  not  suggested  in  the  briefs  nor  up- 
on  the  argument,  and  as  to  which  counsel 
have  had  no  opi>ortunlty  of  being  heard.  (5) 
Because  the  court  hi  holding  tliat  good  faith 
was  no  dement  of  appellant's  defense,  passes 
upon  a  question  of  fact  as  to  wlilnh  a  Jury 
alone  is  competent  to  decide,  and  wlii<^  was 
excluded  from  the  oonslderatlou  of  the  Jury 
in  the  court  below.  (6)  Because  two  mem- 
bers of  the  court  base  the  decision  prin- 
cipally, and  two  other  members  entirely,  up- 
on the  misconduct  of  counsel,  which  should 
have  no  effect  upon  the  merits  of  the  case. 

F.  W.  Clancy,  fbr  appellant 

I.  ^nie  indictm«it  la  bad,  and  cannot  sap- 
port  tiie  vwdlct  and  Judgmmt  Section  4 
of  llie  act  of  the  legislative  assembly  of 
F^roary  2, 1S91,  printed  as  chapter  9  of  tbe 


Laws  of  1891,  makes  It  an  ottevM  to  carry  oa 
the  business  of  retail  liquor  dealer  without 
having  first  obtained  a  license;  and  It  also 
makes  It  an  offense  to  sell  or  attempt  to  sell 
any  spirituous,  malt,  or  vinous  liquors  with- 
out having  first  obtained  a  license.  It  will 
be  seen  by  an  examination  of  the  Indict- 
ment tliat  the  defendant  was  charged  with 
the  second  of  these  offenses,  viz.  selling  liquor 
without  a  license.  It  must  be  borne  in 
mind,  however,  tiiat  the  statute,  when  taken 
as  a  whole,  does  not  Intend  to  make  all 
selling  of  liquor  without  the  license  an  of- 
fCTse,  althoufi^  tDe  language  of  section  4 
might  appear  to  mean  this,  at  the  first 
glance.  The  license  referred  to  is  required 
only  for  selling  in  quantities  lees  than  4% 
gallons.  That  Is  the  subject-matter  of  the 
whole  act  Wholesale  liquor  dealers  are 
not  treated  of  at  all.  Their  status  remains 
as  fixed  In  earlier  statutes. 

The  indictment  ts  bad— First  because  It 
does  not  charge  sales  of  liquor  In  quantities 
less  than  4%  gallons;  second,  because  It 
charges  In  one  count  more  tlian  one  offense; 
tUrd,  because  It  fails  to  negative  the  excep- 
tion or  defense  contained  in  section  15  of 
the  statute;  fourth,  because  It  falls  to  state 
any  price  for  which  the  liquor  was  sold. 

(1)  The  indictment  actually  charges  de- 
fendant with  selling  In  quantities  less  than  & 
gallons.  It  Is  at  once  apparent  that  he 
might  have  so  sold  Tvithout  committing  any 
infraction  of  the  law  of  1891,  under  which 
he  is  prosecuted.  He  may  have  sold  4  8-9 
gallons,  or  4  9-10,  or  any  other  quantity  be- 
tween 4  7-8  and  5,  gallons,  without  offending 
against  the  statute,  and  yet  his  act  would 
come  within  the  language  of  the  indictment 
The  authorities  are  uniform  that  an  allega- 
tiun  as  to  quantity  Is  essential,  and  Its  omis- 
sion a  fatal  defect    [Authorities  cited.] 

It  will  undoubtedly  be  urged  that  while 
there  is  a  mistake  In  alleging  "quantities 
leas  than  five  gallons,"  yet  the  further  state- 
ment of,  "to  wit  one  pint"  cures  the  error, 
and  brings  the  act  charged  within  the  stat- 
ute. This  idea  would  be  equally  sound  If. 
Instead  of  5  gallons,  the  indictment  bad  said 
500.  Would  the  Indictment  be  good,  under 
the  statute,  alleging  that  defendant  sold  a 
pint  of  spirituous  liquor?  While  there  is 
some  difference  of  authority  on  this  point, 
yet  the  better  reasoning  is  against  the  valid- 
ity of  such  an  Indictment  If  the  pleader 
had  stated  tbat  the  sale  was  of  "one  pint, 
and  no  more,"  the  allegation  would  be  good; 
but  there  Is  nothing  In  the  indictment  Incou- 
alstent  with  the  sole  having  been  of  more 
than  4%  gallons,  and  of  many  pints.  In- 
cluding the  one  pleaded.    [Authorities  cited.] 

"As  a  mode  of  applying  this  rule,  a  test 
is  often  given,  thus:  If  all  the  facts  alleged 
in  the-  indictment  may  be  true,  and  yet  the 
defendant  not  guilty,  the  Indictment  Is  In- 
sufficient This  plain  reason  may  be  as- 
signed for  It:  that  a  verdict  does  nothing 
more  than  verify  the  facts  charged;  and. 
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If  these  do  not  show  the  party  guilty,  he  can- 
not be  considered  as  having  violated  the 
statute.  To  apply  these  rules,  this  count 
allpgea,  afBrmatlviely,  that  the  defendant 
did  sell  one  pint,  etc.  To  one  not  ac- 
cnstomed  to  the  accnraey  applicable  to  these 
subjects,  and  so  useful  on  the  whole,  as  a 
security  and  protection  of  the  subject,  It  may 
seem  hypercritical  to  say  that  this  Is  not  an 
nvermcut  of  a  sale  tmder  fifteen  gallons. 
But  Is  It  so?  If  fifteen  gallons  were  sold, 
It  would  be  true  that  one  and  many  pints 
were  sold."  Com.  t.  Odlln,  23  Pick.  279. 
In  the  present  case  all  the  facts  alleged  may 
be  true,  end  yet  the  defendant  not  guilty, 
and,  as  shown  In  the  foregoing  quotation, 
the  Indictment  must  consequently  be  Insuffi- 
cient The  dosing  language  In  the  Odlin 
Case,  which  la  quoted  In  section  1039  of 
Bishop  on  Statutory  Crimes,  cannot  help  the 
Indictment  here,  on  accoimt  of  the  error  In 
pleading  S  gallons  Instead  of  4%. 

(2)  The  Indictment  has  but  one  count,  and 
charges  with  distinctness  at  least  two  soles, 
each  of  which.  If  any  crime  at  all,  would 
be  a  complete  offense  under  the  statute. 
It  may  be  conceded  that  the  addition  of  the 
charge  of  sales  to  "divers  other  persons" 
does  not  add  to  this  objection,  for  the  rea- 
son that  SDch  a  phrase  might,  perhaps,  when 
It  follows  a  clear  and  distinct  aTerment  of 
names  of  pnrdiasers,  be  rejected  as  vague 
and  Indefinite  surplusage.  It  Is  an  elemen- 
tary rule  of  criminal  pleading  that  an  Indict- 
ment must  not,  in  a  single  count,  charge 
more  than  one  offauWb  1  Blsh.  Crim.  Proc. 
0.  la 

(3)  The  Indictment  Is  also  bad  because  It 
falls  to  negative  the  possible  defense  con- 
tained In  section  IS  of  the  statute.  That 
section  refers  to  sales  by  druggists  in  quan- 
tities less  than  one  quart  when  sold  upon 
tlie  written  prescription  of  a  regular  physi- 
cian. In  answer  to  this,  it  may  be  plansl- 
Uy  urged  that  tbis  «ception  is  not  In  the 
same  section  which  declares  the  offense  and 
its  pimlahment,  and  that,  therefore,  It  is  not 
necessary  fbr  the  indictment  to  negative  It 
The  mere  place  In  a  statute  at  which  such 
an  exception  appears  Is  no  safe  golde  as  to 
the  necessity  of  excluding  It  from  the  case 
by  a  negative  avwmrat  State  v.  O'Donnell, 
10  R.  I.  475;  U.  a  T.  Cook.  17  WalL  173. 
In  the  present  case,  however,  the  necesrity 
for  such  a  negative  statement  will  be  ap- 
parent by  reference  to  the  indictment  Itself, 
which  shows  affirmatively  that  defendant 
is  Indicted  as  a  'MrugglBt"  Having  chosen 
thus  to  accuse  him.  It  was  obviously  Incum- 
bent upon  the  pleader  to  native  the  de- 
fenses which  the  statute  gives  to  the  cla&a 
of  persons  to  which  defendant  was  alleged 
to  belong.  It  Is  hardly  necessary  to  cite 
authorities.  1  Blsh.  Crlm.  Troc.  i  631  et 
seq.;  Blsh.  St  Grimes.  I  1042.  The  Indict- 
ment ought  to  have  set  out  that  defendant 
mi3A  in  quantities  less  than  1  quart,  and  not 
to  fill  a  prescription  made  In  writing  by  a 


regular  physician,  or  that  he  sold  In  quanti- 
ties greater  thah  1  quart  and  less  than  4% 
gallons.    BInkely  v.  State.  57  Miss.  (iSO. 

(4)  The  offense'  charged  Is  the  unlawful 
sale  of  liquor.  A  most  important  element 
of  a  sale  is  the  price  paid  for  the  thing  noid, 
but  there  Is  no  allegation  as  to  price  in  the 
Indiotment  In  a  similar  case  the  supreme 
court  of  Indiana  says:  "ITie  objection  we 
find  to  the  Indictment  is  that  there  is  no 
allegation  of  the  price  for  which  the  liquor 
was  sold.  On  motion  to  quash,  this  defect 
is  tataL  Every  fact  essential  to  be  proved 
should  be  alleged.  Here  the  pleader  alleges 
a  'sale,*  which  Is  a  condnslon  from  the 
facts,  and  leaves  the  important  element  of 
price,  a  fact  essential  to  support  the  Idea 
of  sale,  to  be  Inferred.  Perhaps,  had  all 
the  facta  been  stated,  the  court  might  have 
considered  it  a  barter.  It  Is  Inverting  the 
order  of  pleading  to  allege  conclusions,  and 
leave  the  facta  to  Inference."  [Cases  cited.] 
It  Is  only  fair  to  add  that,  notwithstanding 
the  well-settled  doctrine  In  Indiana,  the  au- 
thorities are  very  numerous  that  it  is  not 
necessary  in  snch  indictments  to  set  out  the 
price.  As  it  is  a  new  question  In  New  Mexi- 
co, this  court  will  undoubtedly  base  its  deci- 
sion upon  sound  reasoning  rather  than  upon 
mere  precedent. 

XL  There  being  but  one  count  in  the  in- 
dictment not  more  than  one  offense  could 
properly  be  proved.  It  is  a  prlndple  of 
common-law  pleading,  applicable  to  both 
dvll  and  criminal  cases,  that  all  pleadings 
must  be  single.  This  rule  naturally  extends 
also  to  the  evidence  adduced  to  support  a 
pleading,  and  Is  ainiUed  witb  great  strict- 
ness to  procedure  in  cilndnal  trials.  Hodg^ 
man  t.  People,  4  Denio.  236;  Stockwell  v. 
State,  27  Ohio  St  S66;  State  v.  FlerUne. 
19 Mo. 381:  Klnffv.State.e6Uls8.606,6SoaUi. 
Rep.  188;  1  Blsh.  Grim.  Proc.  f  1124.  BtI- 
denoe  was  bintniperly  admitted  In  the  court 
below  of  many  pretended  offenses,  and  It  is 
impossible  to  know  of  wtaldi  the  Jury  found 
defendant  guilty.  Indeed.  It  Is  probaUe 
that  they  never  agreed  on  any  one,  bnt  part 
of  the  Jury  may  have  believed  falm  gidlty 
of  one.  and  another  portion  may  have  be> 
Ueved  him  gnllty  of  another;  so  tbat  thne 
may  never  have  been  that  unanimity  In  ibe 
Jury  which  the  law  requires. 

III.  The  admission  of  evidence  In  soKialled 
^'rebuttal,'*  as  to  offenses  not  spedficaUy 
diarged  In  ttae  Indictment  Is  fatal  enor. 
The  authoritleB  dted  under  the  second  point 
are  also  applicable  here.  Hie  lndlctm«tt 
charged  a  sale  to  Motter  and  to  Pierce,  and 
to  divers  other  persons.  Upon  the  case  In 
cUef .  evidence  was  given  of  salt^  to  Motter 
and  Pierce,  and  the  territory  closed  its  case. 
There  is  possibly  some  room  to  contmd 
that  defendant  should  then  have  asked  the 
court  to  compel  the  prosecutor  to  elect  as 
to  which  of  the  sales  he  would  proceed 
upon;  but  It  certainly  cannot  be  seriously 
argued  that  the  admlasloi  aft^wards,  and 
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after  defendant  had  closed  hie  defense,  and 
against  Ills  strenuous  objection,  of  the  evi- 
dence of  Brown  and  Rt^ers,  was  anything 
but  an  outrageous  Invasion  of  defendant's 
riRlit!*.  These  witnesses  were  allowed  to  tes- 
tify, not  cmly  as  to  entirely  different  trans- 
aictlous  from  those  pleaded  in  the  indict- 
ment, and  from  those  testified  to  In  the  case 
in  chief,  but  also  as  to  matters  of  hearsay, 
public  rumor,  and  transactions  with  other 
persons  than  defendant  No  man  can  say 
whether  the  Jury  were  persuaded  to  find 
defendant  guilty  on  account  of  the  improper 
evidence  of  W.  B.  Young  that  defendant 
had  received  consignments  of  liquors;  or  on 
account  of  the  Improper  evidence  of  Brown 
tliat  he  had  made  purchases  at  various 
times;  or  on  account  of  the  Improper  state- 
ment forced  into  Brown's  mouth,  with  the 
approval  of  the  court,  that  It  was  a  "no- 
torious fact  that,  when  people  wanted 
whisky,  they  went  to  thart  place,  and  got 
It;"  or  on  account  of  the  extraordinary  ev- 
idence of  Rogers,  who  testified,  not  only 
that  he  had  bought  himself,  but  also  that 
he  had  sent  tlie  bell  boy  of  the  hotel  to  de- 
fendant for  whisky,  although  he  did  not 
know  what  was  the  result  I  Invite  Uie 
special  attention  of  the  court  to  this  evi- 
dence, aU  vigorously  objected  ta  If  its  ad- 
mlasifm  can  be  held  "harmless  error,"  then 
tile  condnsiMi  Is  irresistible  that  It  Is  ab- 
solutely na^ees  In  any  case  to  urge  upon 
an  appelate  court  any  argument  for  reversal 
based  upMi  the  admlssloa  of  Improper  and 
Incompetent  evidence,  no  matter  how  prej- 
udicial to  a  dsfmdant  and  utterly  destructive 
of  all  chance  of  his  rec^vlng  a  favoraUe 
consideration  by  the  Jury.  It  may  be  sold 
that  this  evld'Hice  did  no  harm  because  de- 
fendant on  his  own  testimony,  upon  the  the- 
ory of  the  law  announced  hy  the  court  be- 
low, was  guilty*  and  therefore  properly  con- 
victed. It  will  not  be  denied,  however,  that 
If,  In  sitlte  of  all  the  evidence  offered,  the 
Jnry  huil  seen  fit  to  acquit  the  d^endant, 
the  verdict  must  have  been  allowed  to 
stind,  and  be  would  have  gone  free.  He 
bad  a  right  to  strive  to  secure  such  a  ver- 
dict, and  his  chances  of  obtaining  It  should 
never  have  been  diminished  or  impaired 
by  loading  the  record  with  grossly  Improper, 
misleading,  and  damaging  evidence.  More- 
over, it  is  not  true  that  defendant's  ev- 
idence shows  anything  about  a  large  por- 
tion of  the  facts  testified  to  by  Bron'u  and 
R<^rs.  While  there  is  some  diversity  of 
authority  on  the, subject  yet  the  better  rule, 
as  laid  down  In  many  dedslons,  is  quite  well 
established  that,  where  error  appears  in  the 
record  of  a  case  brought  up  for  review,  the 
presumption  Is  that  the  party  against  whom 
the  ruling  was  made  has  been  prejudiced, 
and  It  Is  incumbent  upon  the  opposing  party 
to  show  that  no  prejudice  could  have  re- 
sulted from  the  error.  Thompson  v.  Wil- 
son, M  Ind.  97;  Railway  Co.  v.  Hunter,  33 
Ind.  355;  Wiseman  t.  Wiseman,  73  Ind. 


116;  WUey  v.  Givens,  6  Grat  284,  285;  State 
V.  Patton,  13  Ired.  422;  Jackson  v.  Water 
Co.,  14  Cal  25;  Corpentler  v.  WllUametm, 
25  Cat.  167;  Norwood  v.  Kenfield,  30  Cal. 
399;  Kepler  v.  Oonkllng,  89  Ind.  395;  Peter- 
son V.  Hutchinson,  30  Ind.  38;  Bank  v. 
Matt,  39  Barb.  18o;  Thacher  v.  Jones,  31 
Me.  534;  Lane  v.  Crombie,  12  Pick.  177. 
The  court  of  appeals  of  New  York  lays  down 
the  rule  as  follows:  "If  It  Is  possible  that 
the  defendant  was  injured  by  this  error,  tho 
verdict  must  be  set  aside.  It  is  not  for 
the  defendant  to  show  how  or  to  what 
extent- he  was  prejudiced;  the  existence  of 
the  error  establishes  his  claim  to  relief.  If 
the  plaindCfs  wish  to  sustain  the  venllct.  It 
Is  for  them  to  show  that  the  error  did  not 
and  could  not  have  affected  It"  Greene 
V.  White,  37  N.  Y.  406,  407.  Two  hundred 
years  ago.  In  England,  In  some  cases  Judges 
directly  ordered  Juries  to  convict  defendants, 
and  even  threatened  Jurors  vrith  fine  and 
Imprisonment  If  they  were  contumacious. 
In  principle,  this  was  no  worse  than  mislead- 
ing a  Jury  by  indndng  a  whnew  to  state 
that  It  was  notorious  that  defendant  had 
been  guU^  of  offenses  similar  to  that  tor 
which  he  was  Indicted.  Undue  and  Improper 
persuasion  from  the  bench  1b  quite  as  repre- 
hemible  and  more  dangerous  to  1^  rights 
of  the  idtisca  tSian  open  and  lawless  threata 
IV.  It  was  a  gtMB  abuse  of  Judicial  discre- 
tion to  rettae  to  change  the  venue  of  the 
case  to  Bome  county  outside  of  the  fifth 
Judicial  district  It  Is  conceded  that  an  ap- 
plication for  a  change  of  venue,  for  reasons 
and  under  circumstances  different  from  those 
^tedfied  In  the  statute.  Is  addressed  to  ihe 
discretion  of  the  court,  and  Is  revlewa3)le 
only  when  an  abuse  of  that  discreti«i  Is 
appar«it  The  authorltLes  are  unlfMin,  bow- 
ever,  that  the  discretion  Is  Judicial,  and  not 
personal.  Walker  v.  State,  43  Trac  370. 
In  the  case  of  Dupree  v.  State,  2  Tex.  App. 
617,  the  doctrine  Is  clearly  announced:  *TbB 
discretion  ^ven  to  the  district  Judge  In 
passing  upon  the  merits  of  the  abplication  Is 
a  Judicial,  and  not  a  personal,  discretion;  and 
his  action  may  be  revised  this  court,  on 
appeal,  when  properly  pn^ented  by  a  bill 
of  exceptions,  as  is  done  In  this  case."  By 
reference  to  the  record  it  will  be  seen  that 
one  of  the  grounds  upon  which  the  change 
of  venue  was  asked  was  prejudice  on  the 
part  of  the  Judge  of  such  a  character  that 
defendant  could  not  have  a  fair  trial.  There 
can  be  no  doubt  that  no  defendant  tdiould 
be  tried  before  a  Judge  entertaining  such 
a  prejudice,  and  there  can  be  no  doubt  In 
the  present  case  tlrnt  the  affldavlts  presented 
stated  facts  and  circumstances  which,  if 
true,  lead  Irresistibly  to  the  conclurfMi  that 
audi  a  prejudice  did  exist  In  the  mind  of  tho 
judge.  The  record  does  not  show  that  any 
finding  was  mode  by  the  court  as  to  the 
truth  or  sufllclency  of  the  affidavits,  except 
as  such  ftmllug  may  be  inferred  from  the 
prompt  denial  of  the  motion.   I  assert  with 
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confidence  that  the  affidavits  were  sufficient, 
If  true.  The  question  is  as  to  what  we  can 
learn  from  the  record  as  to  their  truth,  for 
In  this  court  we  are  limited  to  what  appears 
in  the  record.  It  Is  obrlously  a  delicate 
and  difficult  task  to  obtain  light  on  such 
a  subject  from  the  record  of  a  case.  A 
Judge  may  be  filled  with  the  most  violent, 
unjust,  unfair,  and  unreasoning  prejudice 
against  a  defendant,  and  may  be  swayed  by 
his  feeling  throu^ont  the  whole  trial  to  the 
great  injury  of  his  victim,  and  yet  the  rec- 
ord, <m  paper,  presoit  no  evidence  of 
the  true  state  ot  affairs.  The  Jndgcr  may, 
by  ev«y  shade  of  manner,  by  every  tone 
of  his  voice,  by  every  glance  of  his  eye,  ex- 
press and  convey  to  the  Jury  his  absolute 
loathing  and  ccmtempt  for  the  defendant, 
bat  we  would  be  able  to  discover  nothing 
ct  this  In  the  recoM  If  the  Judge  be  discreet 
of  speech;  but.  If  we  find  positive  evidences 
in  the  record  of  the  ^Istmce  of  a  prejudice 
in  the  mind  ct  the  Judge,  we  may  properly 
infer  the  exls  twice  of  aH  the  other  un- 
recordable  evidaices  and  expresdons  of  sudi 
prejudice  during  the  trial  and  In  the  presence 
of  the  Jmy.  No  one  can  folly  measure  tbs 
effect  on  a  Jury  of  sacti  conduct  by  a  Judge. 
Jurors  are  apt  to  look,  and  properiy,  upon 
the  Judge  as  the  personlfiontion  and  embodi- 
ment of  the  majesty  of  the  law,  and  to  at- 
tacb  unlimited  Importance  to  his  every  word, 
look,  and  gesture.  The  policy  of  allowbig 
litigants  absolute  power  of  escape  from  the 
persecution  of  a  Judicial  enemy  has  been 
sanctioned  by  les^slatlve  enactment  in  a 
number  of  state&  Tomer  v.  HltdicotA,  20 
Iowa,  311:  Bemer  v.  Frader.  8  Iowa,  77; 
McGoon  V.  Little,  2  Oilman,  42;  Leyner  v. 
State,  8  Ind.  4&1.  Courts  should  be  quite 
as  careful  and  sealous  to  guard  the  rights 
<^  the  citiz«i  as  any  legislature. 

Now,  what  do  vre  find  in  the  record  indica- 
tive of  the  sentiment  and  feeling  of  the 
Judge  towards  the  defendant?  There  are  the 
affidavits  of  defendant  and  his  counsel,  Mr. 
CulUnane,  a'  practicing  member  of  the  bar, 
la  good  standing.  It  Is  easy  to  understand 
how  difficult  it  Is  for  a  lawyer  to  bring  him- 
self  to  so  assail  the  Judge  before  whom  he 
appears,  and  we  must  b^eve  that  either 
ho  has  good  cause  tor  doing  so,  or  Is  a  most 
wicked  and  depraved  person.  An  eiamlna- 
atlon  of  the  record  will  reveal  enough  In 
the  action  of  the  Judge  Mrasclf  to  Justify 
the  affidavits,  and  to  lead  to  an  almost,  if  not 
quite,  conclusive  presiunptlon  that  the  at- 
mc«phero  of  the  court  room  was  so  doddedly 
unfriendly  as  to  be  very  hurtful  to  defend- 
ant. Xoxt,  we  have  the  application  and  affi- 
davit for  a  continuance,  which  was  promptly 
denied  without  any  counter  showing.  As 
this  affidavit  will  be  referred  to  later  in  this 
brief.  It  is  sufficient  at  this  point  to  say  that 
it  fully  met  all  the  requirements  of  the  stat- 
ute on  the  subject  of  continuances.  Comp. 
Laws  18&4,  5  '2049.  Yet  the  Judge  needed  no 
active  opposition  to  the  application  to  enable 


him  to  soy  that  there  was  nothing  In  It 
Ihen  the  Judge, -with  equal  promptness,  held 
the  iudlctmoit  good,  notwithstanding  Its 
many  deformities,  and  It  Is  hardly  credible 
that  he  could  have  given  It  any  serious  and 
careful  oonsidcration.  When  the  defendant's 
counsel,  with  the  view  of  affecting  the  cred- 
ibility of  the  witness  Mott»,  asked  him  If  he 
did  not,  as  a  matter  of  fact,  go  to  defend- 
ant's store  to  get  evldmce  against  d^endant, 
the  court  excluded  the  qv«stIon.  Ctttahily, 
If  not  blinded  by  some  o>verpow«1ng  feel- 
ing, the  Judge  would  have  known  tluit  such 
a  question  was  einln«i£ly  proper.  Tbwe  are 
numerous  other  advMse  mllngs  In  the  rec- 
ord, of  which  no  notice  will  be  taken  here, 
because  the  most  of  thera  are  merdy  oon- 
dstent  witili  the  theory  of  the  law  held  by 
the  court  below.  Attention  is  called,  how- 
ever, to  tb»  admisslcm  of  the  evidence  of 
Brown  and  Rogers,  which  was  in  no  sense 
propw  In  rebattal,  nor  otherwise  admlsslMe. 
as  has  been  already  shown,  and  to  the  re- 
marks -and  q^esUons  of  ibe  judge,  who 
seems  to  luive  been  nndw  scane  apprehcai- 
ston  that  the  defendant  ml^t  escape  if 
he  did  not  assist  the  prosecution.  He^  In 
effect,  tdls  a  witness  to  stote  that  he  went 
to  defeaidant  *Yor  the  purpose  of  buying 
liquor  as  he  would  have  bou^t  It  from  a 
saloon."  Attmtlon  is  also  called  to  the  ex.- 
traordlnary  question  allowed  by  the  court, 
and  to  the  evidence  as  to  transactltms  be- 
twe«i  witness  and  a  b^  \ioy,  with  whkii 
defendant  had  nothfaig  to  do,  and  to  the  truly 
marvelous  examination  ot  the  same  witness 
by  the  coort,  In  whidi  the  judge  sought  to 
browbeat  the  witness  Into  giving  grossly  Im- 
proper evidence  against  defendant,  which 
would  be  well  calculated  to  prejudice  the 
jury  against  him.  Lastly,  we  have  the  In- 
structions of  the  court,  which,  taken  as  a 
whole,  are  violently  unfair  to  the  defendant, 
stating  again  and  again  with  great  empha- 
sis the  most  unfiLVomble  views  of  the  case, 
as  though  the  judge  were  still  fearful  that 
the  Jury  would  fail  him.  And,  after  this, 
the  Judge  sentences  defmdant.  to  pay  the 
highest  fine  permitted  by  the  law.  So  far 
as  the  record  shows,  defendant  was  not  a 
hardened  criminal,  whose  first  conviction 
should  be  thus  severaly  punished.  Indeed, 
the  record  shows  clearly  that  he  was  acting, 
OS  he  thoiij^t,  within  his  right  under  the 
law,  and  that'  he  cannot  pos^bly  be  consid- 
ered as  a  willful  and  Intuitional  lawbreaker, 
if  be  is  guilty  at  alL  But  no  consideration  of 
this  sort  appears  to  have  entered  the  mind  of 
the  Judge.  Is  there  not  in  ail  this  such 
strong  indication  of  a  feeling  of  hostility  to 
the  defendant,  so  overpowering  as  to  blind 
and  pervert  the  Judgment  of  the  Judge,  and 
thus  render  him  Incapable  of  ^ving  the  de- 
fendant a  fair  trial?  In  clo^ng  this  branch 
of  the  case,  I  desire  to  say  that  I  have  never 
had  so  unpleasant  a  tasic,  and  that  nothing 
but  a  sense  of  the  absolute  and  unavoidable 
duty  which  I  owe  my  client  could  Induce  ma 
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to  critiolse  any  Judge,  as  I  am  oompeUed  to 
do  in  this  case. 

AnotbOT  gromid  for  change  of  rame  was 
local  imjudioe  in  Chavez  county,  as  to  which 
no  Investigation  was  made  by  the  court,  but 
was  passed  upon  evidently  as  though  the 
judge  considered  the  matter  one  of  "per- 
sonal." and  not  "Judicial,"  discretion,  and 
needed  no  evidence  to  Inform  his  Judicial 
conscience. 

On  Motion  for  earing.  BUscondnct  of 
counsel,  no  matter  how  gross,  should  not 
be  visited  upoa  the  client,  onlees  that  client 
has  actively  participarted  therein.  The  pun- 
ishment should  be  confined  to  the  guilty  par- 
ty, and  not  extended  beyond  him.  This  Is 
BO  obviously  in  harmony  with  all  sense  of 
Justice  that  the  mere  atatemrat  would  seem 
to  be  Buffici«it  to  carry  convletlon  with  it 
If  any  auOiorltles  exist  directly  In  point,  I 
have  not  had  sufficient  time  to  find  them; 
but  there  are  a  few  cases  In  which  courts 
have  recognized  the  propriety  of  punishing 
counsel,  rather  than  clients,  for  professional 
misbehavior.  Brown  v.  Brown,  4  Ind.  627; 
Lovc^and  v.  Jcmes,  Id.  1S4;  Kane  v.  Van 
Vranken,  5  Paige,  62;  Powell  v.  Kane,  Id. 
265;  Cuahman  v.  Brown,  6  Paige,  539; 
Powell  r.  Kane.  2  Edw.  Ch.  460;  Partridge 
V.  Jackson,  Id.  521.  Most  strongly  lOiouid 
this  rule  be  applied  In  criminal  cases,  in 
which  defendants  may  be  deprived  of  reputa- 
tl<Hi,  liberty,  or  even  of  life,  without  any 
fault  of  their  own,  if  the  views  of  the  court 
ore  to  prevail  I  feel  that  I  should  say,  on 
behalf  of  my  client,  that  we  are  not  per- 
sonally acquainted;  that  we  have  never,  so 
far  as  I  know,  even  seen  each  other;  that 
I  have  had  no  communication  with  him  as  to 
the  facts  or  merits  of  the  case,  nor  as  to 
how  I  should  conduct  it;  and  that  be  ought 
not  to  be  held  responsible  for  onytUng 
which  I  have  done 

If,  In  my  earnest  effort  to  do  my  whole 
duty  to  a  client  who  has  intrusted  his  case 
to  me,  I  hare  exceeded  the  bounds  of 
legitimate  and  pn^er  criticism  of  the  trial 
court,  I  have  done  so  unconsciously.  In 
view  of  the  severe  oi^on  of  the  court,  and 
In  view  of  the  respect  which  every  member 
of  the  bar  .ou^t  always  to  exhibit  towards 
the  courts  before  whldi  he  appears,  I  de- 
slre  to  express  my  regret  that  any  act  of 
mine  could  have  called  forth  from  any  court 
such  condemnation,  and  to  say,  although 
guiltless  of  any  Intentional  ofifoise,  Hiat 
anj^ng  whidi  even  appears  to  the  court 
Improper  is  a  fit  subject  for  apology,  which 
I  now  offer,  to  the  highest  tribunal  of  the 
territory.  I  may  also  properly  repeat  here 
that  which  I  said  with  great  emphasis  up- 
on the  oral  argument,  although  the  court 
appeors  to  have  overlooked  it,  and  that  is 
that  I  did  not  intend  to  make  any  attack 


upon  the  honesty  or  bcmor  or  motives  at  the 
district  Judge,  bat  to  oonfine  myself  to 
legitimate  criticism  of  his  official  conduct 
It  is  respectfully  submitted  that  this  case 
ou^t  to  rec^ve  some  further  considera- 
tion from  this  court 

Edward  L.  Bartlett*  SoL  Gen.,  for  tbe 
Territory, 

FALL,  J.  I  am  of  opintMi  that  the  Judg- 
ment should  be  affirmed.  While,  tmder 
some  of  the  antliortties,  the  diarge  of  the 
court  might  have  been  erroneous.  In  so  tax 
as  stating  that  no  druggist  could  defend 
by  showli^  that  he  aoiA  the  liquor  .on  his 
own  prescrlptiMi  as  a  idiyslcian.  still,  wiAee 
the  evidence  in  this  cause,  good  faith  was  no 
elnn^t  of  the  Aeteoae,  No  effort  was 
made  to  have  the  'prosecution  elect  as  to 
which  offense  the  defendant  should  be  tried 
upon,  except  the  motion  to  quash,  which  was 
propetly  overruled;  the  defendant  having 
pleaded,  the  plea  not  bdng  wlthdrawut  and 
the  venue  having  been  changed.  The  rec- 
ord discloses  b^ond  the  peradventnre  of  a 
doubt  that  the  defendant  was  by  a  device 
seeking  to  evade  ttie  law;  and,  under  the 
aggravating  circumstances  of  the  case,  the 
fine  of  the  full  UaAt  of  the  law  was  pn^i- 
eriy  imposed. 

Further,  tiie  brief  for  defendant  in  this 
cause  contains  such  an  unwarranted  attadc 
upon  the  trial  Judge,  his  conduct,  rulings, 
and  Instructions,  as  to  amount  to  a  scandal- 
ous and  impM^ent  attack  upon  the 
Judiciary  of  the  territory  and  of  this  court, 
of  which  the  nisi  prius  Judge  is  a  member, 
which  would  warrant  us  of  our  own  motion 
In  striking  the  brief  and  argument  from  the 
flies,  and  affirming  the  decision  without  fur- 
ther iuvestigatioiL  It  Is  proper  for  defend- 
ant to  show  errors,  and  apply  law  to  the 
same;  but  to  allow  an  attorney  to  come 
into  this  court,  and  criticise  and  question, 
comment  upon,  and  condemn  the  motives 
which  actuated  the  judge  in  his  rulings  be- 
low, would  be  to  place  the  defendant  above 
the  law,  and  to  subject  the  courts  of  this 
territory  to  wild  tirades  of  abuse  from  any 
pers(m  of  a  malignant  or  depraved  mind,— 
would  be  lowering  the  dignity  of  the  boich. 
and  subveralTe  of  good  goreniment. 

SEEDS,  X,  concurs. 

O'BRIEN,  O.  J.,  and  LEE.  X  We  con- 
cur in  the  foregoing  conclusion,  on  the 
ground  that  the  appeal  eliould  be  dismissed 
on  account  of  the  unwarranted  attack  upon 
the  official  CMtdnct  of  the  trial  Judge  In  ap- 
pdlant's  printed  brief. 

On  the  26th  of  Aagnst  18S3.  the  conrt  denied 
the  motion  for  a  rehearUig,  without  giWng  any 
reasons  therefoi\ 
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STATE  ex  rel.  800TT.  Coantj  Attorn^,  t. 
PAKRT. 

iSnpreme  Court  of  Kansas.    Sept  0.  1893.) 
Justices  of  the  Peack  —  Elections  in  CiTiiis— 
Right  of  Women  to  Vote. 

1,  Tte  cities  of  the  state  of  Kansas  are 
"townships,"  within  the  inenning  of  th<»  consti- 
tution and  statHti-3  for  the  purposes  of  the  elec- 
tion of  justices  of  the  peace,  aud  such  ollicers, 
althouph  elected  within  a  city,  are  not  strictly 
city  officers.  Their  official  duties  are  not  lim- 
ited to  the  boondaries  of  the  cities  In  which 
they  are  elected,  nor  by  the  provisions  of  the 
charters  or  ordinances  of  the  city  in  which  they 
reside.  Their  civil  and  criminal  jurisdiction 
are  coextensive  with  their  counties,  except  as 
otbtfwise  provided  by  law. 

2.  Chapter  230,  Sess.  Laws  1887,  does  not 
confer  upon  women  the  richt  to  vote  for  jus- 
tices of  the  peace  in  the  cities  of  the  state.  In 
one  sense,  such  oflicers  axe  township  offices* 
nther  than  city  officers. 

(Syllabas  by  tbe  Coart.) 

Original  procefdings  in  quo  warranto,  on 
the  relation  of  George  W.  Scott,  county  at- 
torney of  Cowley  county,  agnlnst  D.  D.  Par- 
ry, to  determine  the  riRlit  to  office  of  justice 
of  the  peace.  Judgment  for  defendant. 

The  other  facts  fully  appear  in  tlie  follow- 
ing statement  by  HOBTON,  0.  J.: 

The  petition  of  piaintlCC  alleges  that  the 
city  of  Arkansas  City  is  a  dty  of  the  sec- 
ond class,  aud  as  such  Is  entitled  to  two 
justices  of  the  peace;  that  on  the  4tb  day 
of  April,  1S03,  a  regular  city  election  was 
held,  and  two  Justices  of  the  peace  were 
voted  for;  that  the  dty  council,  on  the  7th 
day  of  April,  met  as  a  board  of  amrassers, 
and  canvassed  the  vote  of  the  election,  and 
declared  Isaac  H.  BonsaU  and  William  S. 
Cline  elected  justices  of  the  peace,  and  cer- 
tiflcates  of  election  were  Issued  them  by 
the  mayor  and  clerk.  Both  Bonsall  and 
Cline,  within  10  da^  after  receiving  certifi- 
cates, qualifled  and  entered  on  the  discharge 
of  the  duties  of  the  office.  Previous  to  the 
election,  Cline  and  Parry  were  the  Justices 
of  the  peace  In  the  dty.  OUne  continued 
to  hold  Us  office,  and  Bonsall  served  notice 
on  Parry  that  he  had  been  elected  as  his 
successor,  and  had  qualified,  and  demanded 
of  him  the  records,  papers,  etc.,  of  his  office. 
This  demand  Parry  refused  to  comply  with, 
and  has  ever  dnce  hdd  and  exercised  the 
office  of  justice  of  the  peace.  The  defend- 
ant, Parry,  In  his  answer,  alleges  tacts  which 
he  thinks  entitle  him  to  the  office,  as  against 
William  S.  Gtlne.  These  tacts  are  substan- 
tially as  follows:  First,  that  at  the  electlrai 
separate  ballot  boxes  were  provided  for  male 
and  female  voters,  and  that  at  former  elec- 
tions the  votes  of  females  were  not  counted 
for  the  office  of  Justice  of  the  peace,  but 
that  at  this  election  the  votes  cast  by  the 
female  voters-  were  entered  In  the  tally 
^eets  by  the  officers  of  election,  but  In  such 
a  way  that  the  votes  of  males  and  females 
for  justices  of  the  peace  could  be  dlstln- 
gulidied;  that  the  dty  council,  acting  as  a 
board  ocC  canvoaseia,  canvassed  the  returns, 


and  oounted  all  of  the  votes  so  returned, 
Itoth  male  and  female,  and  as  a  result  de- 
dared  CUne  and  Bonsall  elected.  The  de- 
fendant claims'  that  the  canvassing  board 
should  have  excluded  the  votes  of  females, 
and.  If  It  had  done  so,  Bonsall  and  himself 
would  have  been  dected;  the  male  vote  be- 
ing given  as  1,098  tor  Bonsall,  708  for  Parry, 
and  612  for  Cline,  while  the  count  of  the 
combined  male  and  f^iale  vote  gave  Cline 
a  majority  of  65  over  Parry,  Bonsall  bdng 
elected  by  either  plan  of  cotmting.  The  an- 
swer further  alleges  that  the  board  of  coun- 
ty commissioners  have  never  canvassed  the 
returns  of  the  dectlon,  and  have  never  de- 
clared any  one  elected,  or  Issued  certificates 
to  any  one;  that  Bonsall  and  Cline  have  filed 
the  oath  and  bcmd  required  by  law,  and 
that  their  bonds  have  been  approved  by  the 
board  of  county  commissioners;  that  Parry 
has  ffied  wlUi  the  county  derk  his  oath  of 
office  and  bond,  and  that  the  board  of  coun- 
ty commissioners  have  refused  to  approve 
his  bond,  but  at  the  time  declared  It  to  be 
a  good  and  snffident  bond.  The  defendant 
further  avers  that  the  office  of  Justice  of 
the  peace  is  a  constitutional  end  township 
office,  and  not  a  cltj  or  school  office*  and  that 
females  are  not  entitled  to  vote  for  such  office, 
and  that  the  hiw  conferring  mnnldpal  suffrage 
on  women  Is  In  direct  oppasition  to  section  1, 
art  5,  of  the  constitution,  and  Is  void.  Hie 
answer  further  alleges  that  many  female 
voters,  knowing  the  custom  that  had  pre- 
vailed at  previous  elections  of  not  counting 
female  votes  for  Justice  of  the  peace,  scratdi* 
ed  out  the  names  of  candidates  for  Justice 
of  the  peace,  and  did  not  vote  fOr  such  office, 
while  other  of  the  female  voters  did  not 
scratch  out  the  names  of  the  Justices,  be- 
lieving that  their  ballots  for  justices  would 
not  be  counted.  The  dtfendant  farther  al- 
leges that,  within  20  days  after  the  said  eleo- 
tlon,  be  instltnted  contest  proceedings  against 
the  said  W.  S.  Cline,  and  that  said  contest 
Is  still  pending  and  undetermined.  To  the 
second  and  third  defenses  of  this  answer, 
the  plaintiff  Interposed  a  general  demurrer 
that  ndther  of  said  defenses  states  facts 
snffident  to  ctmstltnte  a  d^diae  to  the  ac- 
tion. 

George  W.  Scott,  Co.  Atty.,  McDermott  & 
Johnsou,  and  Wm.*  TheophUus,  for  plaintiff. 
C.  T.  Atklnstm  and  Swartx  &  Weh-.  for 
defendant. 

HORTON,  C  J.,  (after  stating  the  tacts.) 
The  pivotal  question  In  this  case  Is  wheth« 
diapter  230,  Sess.  Laws  18S7,  confers  upon 
women  die  right  to  vote  for  Justices  of  tho 
peace  hi  dtlea  Section  t  of  chapter  230 
reads  "that  In  any  election  hereafter  hdd  In 
tiny  dty  of  the  fltst,  second,  or  third  class, 
for  the  election  of  dty  or  school  officers,  or 
for  the  purpose  of  authorizing  the  Issuance 
of  any  bonds  'for  school  purposes,  the  rijrht 
of  any  dtizen  to  vote  shall  not  be  denied  or 
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abridged  on  accotmt  of  sex;  and  women  may 
vote  at  such  elections  the  eame  as  men,  un- 
der Uke  restiictlonB  and  qualifications;  and 
any  women  poaseesing  the  qualifications  of 
a  TOter  under  this  act  shall  also  be  eligible  to 
any  such  city  or  school  ofllce."  Paragraph 
1084.  Gen.  St.  1889.  It  was  remarked  In 
State  V.  ParreU,  20  Kan.  214.  "that  Justices 
of  the  peace  are  township  officers,  and  their 
election,  even  in  dtles,  is  In  one  sense  a 
townalilp  election."  Borton  v.  Buck,  8  Kan. 
302.  Paragraph  7121,  Gen.  St.  1889,  proTid- 
'  ing  for  township  officers,  reads:  "No  dty  of 
more  than  two  thousand  Inhabitants  sbtall  be 
Included  within  the  corporate  limits  of  any 
township;  but  each  of  aach.  dtics  shall  con- 
stitute a  township  for  the  purpose  of  electing 
Justices  of  the  peace  and  constables  as  pro- 
vided in  this  act,  and  for  the  exercise  of  the 
powers  and  Jurisdiction  of  such  officers,  as 
prescribed  by  law.  In  such  cities  said  offi- 
cers shall  be  elected  at  the  regular  dty  elec- 
tion." Section  48,  c  110,  Gen  St  1808.  In 
Ward  V.  Clarii,  35  Kan.  315,  10  Pac.  R^. 
821,  it  was  observed:  "Nothing  in  the  con- 
stitution requires  that  Justices  of  the  peace 
shall  be  elected  at  a  general  election,  nor 
that  all  Justices  of  the  peace  sliall  be  chosen 
at  the  same  election.  The  legislature  has 
full  power  to  classify  the  dtles  and  town- 
ships of  the  state,  and  to  prescribe  that  the 
election  of  Justices  of  the  peace  in  cities  of 
the  first  class  shall  be  held  at  one  time.  In 
-dtles  of  the  second  class  at  another  time, 
and  In  townships  outside  of  such  cities  at 
still  another  time,  or  to  make  any  other  like 
dasslficatlon  of  the  townships  which  It  may 
deem  proper.  A  law  fixlog  the  time  for  the 
election  of  Justices  of  the  peace  in  any  such 
class,  as  has  been  done  by  said  section  48, 
and  which  operates  alike  upon  all  townships 
coming  within  that  class,  is  a  general  law, 
and  not  obnoxious  to  the  constitutional  re- 
quirement that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout 
the  state."  Article  3,  %  9,  of  the  consUtution, 
ordains  that  two  Justices  of  the  peace  shall 
be  elected  In  each  township.  If  the  legisla- 
ture cannot  make  a  city  a  township  for  the 
purposes  of  the  election  of  Justices  of  the 
p^ce.  there  can  be  no  such  constitutional  of- 
ficers for  dtles  as  the  constitution  provides 
for  Justices  of  the  peace  in  townships  only. 

Within  the  provisdons  of  the  constitution, 
the  Statutes  of  the  state,  and  the  dedsions  ot 
this  court,  we  do  not  think  that  a  Justice 
of  the  pc^ice  Is  strictly  a  dty  officer,  and 
therefore  we  do  not  think  that  the  election  of 
a  Justice  of  the  ptmee  in  a  dty  comes  within 
the  tenna  of  duipter  230,  Sees.  Laws  1887. 
Not  only  a  Justice  of  the  peace  a  consti- 
tutional officer,  but,  although  elected  In  the 
d^,  he  Is  a  township  officer,  and  his  c^lal 
duties  are  not  limited  to  the  boundaries  of 
flie  dty  111  vhldi  he  is  elected.  Li  tiie  dvU 
actlous  the  Juilsdiction  of  the  Justices  of  the 
peace  la  coextenslre  with  the  oounty  wherein 
they  may  have  tieen  elected  and  redde.  Sec- 


SMITH.  967 

tlon  1,  •'dvll  procedure  before  Justices." 
In  all  cases  of  misdemeanor  in  which  the  fine 
does  not  exceed  $500,  and  the  imprisonment 
Aoes  not  exceed  one  year,  the  Justices  of  the 
peace  have  concurrent  original  Jurisdiction 
with  the  district  court,  coextensive  wltli  their 
respective  counties.  Id.  Arkansas  City  Is  a 
"township,"  within  the  meaning  of  the  con- 
stitution and  the  statutes,  for  the  purpose 
of  the  election  of  Justices  of  the  peace.  We 
therefore  hold  that  the  women  were  not  en- 
titied  to  vote  for  Justices  of  the  peace  at  the 
dection  held  in  Arkansas  City  on  the  4th  day 
of  April  last,  and  that  the  votes  cast  by  them 
for  justices  of  the  peace  were  Illegal,  and 
ought  not  to  have  been  counted.  As  Parry 
received  the  votes  of  708  male  persons,  hav- 
ing the  qualification  of  electors,  and  as  the 
votes  of  the  womrai  cast  for  Gllne  ought  not 
to  have  been  counted,  Pany,  and  not  Cllne, 
was  legally  elected  Justice  of  the  peace. 
As  It  appears  that  D.  D.  Parry  was  legally 
elected  a  Justice  of  the  peace  at  the  election 
referred  to,  and  as  he  has  filed  his  oath  of 
office  and  a  good  and  suffident  bond,  he  can- 
not be  ousted  therefrom.  The  demurrer  will 
be  overruled.  Judgment  will  be  rendered 
against  the  plaintiff,  and  for  the  defendant, 
for  costs.   All  the  Justices  concurring. 


(S:  Kan.  13) 

In  re  SMITH. 

(Supreme  Court  of  Kansas.    Sept  9,  1803.^ 

Habsa?  Corpus  —  Acthority  of  Committiko 
CoDBT—CoxTEMPT— Judicial  Ksowledgb. 

1.  The  supreme  court  may,  upon  proceed- 
ings of  habeaa  corpus,  examine  the  judgment  or 
order  of  a  district  court,  committmg  a  party 
for  contempt;  and  if,  upoa  sudi  examlnatloD, 
It  appears  that  the  district  court  was  without 
authority  to  commit,  under  the  particnlar  dr- 
cumstaaces  of  the  case,  the  petitioner  maj  be 
discharged. 

2.  A  district  court  has  no  authority.  In  the 
absence  of  a  proper  motion  to  bring  the  matter 
before  the  court,  and  without  written  or  oral 
evidence,  to  decide,  upon  "judicial  knowledge," 
that  a  defendant  is  guilty  of  contempt  in  dis- 
obeying a  provisional  order,  when  such  alleged 
disobedience  occurs  away  from  the  court,  and 
beyond  Its  powera  of  observation. 

(Syllabus  by  the  Court.) 

Original  proceeding  In  habeas  corpus  on 
petition  of  Thomas  A.  Smith.  Petitioner  dis- 
charged. 

J.  W.  Rose  and  W.  T.  Sturtevant  for  peti- 
tioner. John  T.  Little.  Atty.  Oen.,  and  J.  M. 
OomenU,  tor  req;iond«it 

HORTON,  C.  J.  On  the  24ai  day  of  Janu- 
ary, 1803,  Genorle  E.  Smith,  the  wife  of  the 
petitioner  in  this  case,  filed  her  petition  in 
the  district  court  of  Pratt  coun^,  praying  for 
a  divorce  from  him,  for  thto  custody  of  their 
three  minor  diildren,  for  alimony,  and  that 
her  husband  be  enjoined  from  selling  or  dis- 
posing of  his  property.  At  the  commence- 
ment of  the  action,  the  district  Judge  allowed 
Mrs.  Smith  $20  a  mouth  fbr  the  support  of 
herself  and  dilldroi  during  the  pendency  of 
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the  aotion,  and  $50  for  legal  expenses.  The 
custody  of  the  children,  Lewis  C,  JuUa  V.» 
and  Thomas  N.  Smith,  was,  at  the  same 
time,  glTen  to  Mrs.  Smith.  On  the  2d  of 
May,  1803.  Mra.  Smith  filed  her  written  mo- 
tion, asking  tliat  her  husband  be  compelled  to 
pay  $200  for  legal  expcuscu,  and  that,  in  de- 
fault thereof,  he  be  committed  for  contempt 
of  court  Notice  of  the  hearing  of  this  mo- 
tion ut  3  o'clock  P.  M.  on  May  2,  1893,  was 
served  upon  Thomas  A.  Smith,  the  petitioner, 
at  2:35  o'clock  P.  M.  of  that  day.  Upon  the 
hearing  of  the  motion,  the  court  made  the 
following  order:  "The  court  In  this  case  takes 
'Judlolai  knowledge'  of  the  fact  that  the  de- 
fendant, Thomas  A.  Smith,  stands  In  con- 
tempt of  court  in  refusing  to  obey  the  man- 
date of  this  court  served  upon,  him  person- 
ally; and,  without  showing  cause  why  he 
sbould  not  obey  said  mandate  in  this  court,  he 
comes  Into  court  In  this  cam,  out  of  which  said 
mandate  is  Issued,  and  asks  Sot  affirmattre 
rellefl  It  la  further  orda^  by  the  court  that 
for  said  contempt  he  stand  committed  to  the 
Jail  of  Pratt  county  untU  he  produces  the 
children  JuUa  V.  and  Thomaa  N.  Smith  Into 
oourt,  or  purges  hlms^  of  contempt  1^ 
allowing  his  Inability  to  do  so.  It  Is  further 
ordered  by  the  court  tSut  he  pay  Into  this 
court  within  five  days  the  sum  of  one  hun- 
dred dollars  for  the  benefit  of  the  plaintiff, 
and,  unless  he  shows  to  the  satisfaction  of 
the  court  that  he  is  unaUe  to  comply  with 
the  order  of  the  court,  his  answer  in  this 
case  and  his  depositions  will  be  stricken  from 
the  files  of  this  court  And  It  Is  furtlter  or^ 
dered  by  the  court  that  the  plaintiff  need  not 
appear  to  take  depostdons  at  Wlnfleld,  In  this 
state,  on  May  4,  1803."  Subsequentiy.  and 
on  May  15,  1803,  Thomas  A.  Smith  filed  bis 
motion  In  tiie  court  to  set  aside  the  ordor 
adjudging  bim  guilty  of  contempt  Tbto  was 
heard  on  the  l&th  day  of  May,  1990,  and 
overruled. 

We  think  the  judgment  for  contempt  and 
the  order  of  committal  fatally  defective,  be- 
cause, at  the  time,  tiie  court  acted  without 
authority.  It  is  true  that  In  the  original  or- 
der of  the  24th  of  Januaiy,  1803,  Thomas  A. 
Smith  was  prohibited  frinn  interfering  with 
the  ctmtrol  of  the  cbUdren,  or  tither  of  them, 
but  at  the  time  of  that  order  Smith  and  the 
children  were  in  llllnola.  This  order  was 
served  npon  Smith  there,  but  it  does  not  ap* 
pear  that  he  was  directed  or  commanded  to 
produce  the  children  In  court,  or  to  ddtver 
them,  or  either  of  them,  to  Mrs.  Smith,  or 
any  other  person.  The  bearing  on  May  2, 
liSii'6,  was  upon  the  written  motion  of  Mrs. 
Smith,  concerning  the  necessary  expenses  in- 
curred by  her  In  the  preparation  of  her  ac- 
tion, end  alleging  the  noncompliance  of  her 
husband  with  the  order  of  the  court,  requir- 
ing him  to  pay  her  ecpense  money  for  the 
pr^aratlon  of  trial.  Upon  the  hearing  of  this 
motion,  the  court  seems  to  have  taken  judi- 
cial knowledge  that  Thomas  A.  Smith  had  In 
some  way  interfered  with  the  custody  or  con- 


trol of  the  children.  TbaX  was  not  the  mat* 
ter  before  the  court  then  for  examination. 
UntU  the  order  of  the  2d  of  May,  1803,  re- 
quiring him  to  produce  the  children  into 
court,  no  such  command  had  been  Issued  or 
entered.  No  verified  complaint,  affidavit,  or 
Information  was  filed  upon  which  to  try  tbe 
petitions  for  the  contempt  of  which  he  was 
convicted.  No  notice  was  ever  given  him 
that  he  was  to  be  tried  for  not  delivering  the 
children  Into  court  or  to  Mrs.  Smith  or  to 
any  other  person.  The  court  was  not  Justi- 
fied, under  the  circumstances  of  this  case,  to 
take  Judicial  knowledge  that  the  petitioner 
had  refused  to  allow  Mrs.  Smith  the  custody 
of  the  i^ildren,  or  tbot  he  had  iuterfwed 
away  from  the  court  with  them  against  Its 
order.  In  re  Dill,  32  Kan.  668,  6  Pat  Bep. 
30;  State  v.  Henthom,  46  Kan.  613,  26  Pac. 
Rep.  It37;  State  r.  BhLckwell.  10  S.  a  35; 
Xoung  T.  Gannon.  2  Utah,  S61.  If  the  court 
adjudges  a  parQr  guilty  of  ccmtempt  the 
clerk  of  the  court,  in  order  to  Imprison  the 
party,  Aould  place  In  the  hands  of  the  sher- 
iff or  jailer  a  cntifled  copy  of  the  Judgment 
or  OTder  ot  commitmoit  with  the  seal  of  tlie 
court  attached.  In  re  Farr,  41  Kan.  281,  21 
Pac.  Rep.  273.  The  proceedings  on  May  16. 
1893,  did  not  cure  the  fatal  objections  In  the 
ovdw  tw  contempt  The  court  at  tiuit  time, 
oTerruled  the  motion  to  set  aside  tbe  formw 
<»^er  of  the  2d  of  May,  1808,  and  thm  mere- 
ly directed  that  the  petitioner  be  remanded 
until  he  shonid  comply  with  that  wder.  If  It  • 
is  desired  that  Thomas  A.  Smith  shall  delirer 
to  his  wife,  Mrs.  Smith,  or  to  the  court  or 
to  any  officer  thereof,  the  dhlldren  referred  to, 
or  any  of  them,  such  an  order  can  be  made 
by  the  court  and,  attar  propur  sefrtoe  there- 
of upon  the  petitimier  personal^,  he  may  be 
reqiUred,  within  a  reasonable  time.  If  be  Is  able 
BO  to  do.  to  comply  therewith.  Upon  the  pe- 
tition presented  and  the  facts  established  np- 
on the  hearing,  the  petitioner  must  be  dis- 
charged. All  the  justices  concurring. 


(6]  KSD.  t) 

KBPLBY,  Treasurer,  t.  PRATHSR,  State 

Anditw. 

(Supreme  Court  of  Kansas.    Sept  9,  1803<^ 

LloiSLATivB  Appropriations — Additiox  to  Nor- 
mal School— PiiRrHASB  of  Lot. 
A  part  of  the  fund  provided  by- the  les- 
WatQre  of  1803  for  the  buildins  of  an  ad£- 
tioaal  wing  to  the  state  normal  school  may  be 
nsed  to  procure  and  pay  for  the  necessary 
ground  on  which  such  building  is  to  be  OTect«£ 
(Syllabus  by  the  Oourt.) 

Original  proceeding  in  mandamus  on  appli- 
cation of  Robert  B.  Kepley,  treasurer  of  the 
board  of  public  works  of  the  state  of  Kansas, 
to  compel  Van  B.  Prather,  auditor  oC  ttie 
state  of  Kansas,  to  draw  biM  warrant  Per^ 
emptory  writ  granted. 

John  T.  Littie,  Atty.  Oen.,  for  plaintiff. 

JOHNSTON.  J.  Robert  B.  Kepley,  as 
treasurer  of  tbe  board  of  public  wo^  of 
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tbB  atate  of  Kansas*  presents  an  application 
for  a  peremprtory  writ  of  mandamus  to 
compel  the  auditor  of  state  to  draw  his  war- 
rant upon  the  treasurer  of  state  for  the  sum 
of  12,500  upon  the  funds  appropriated  to 
tralld  an  addition  to  the  state  normal  school 
ftt  Emporia,  In  payment  of  a  dte  condemned 
for  ndi  addition.  The  plaintiff  alleges  that 
at  the  recent  session  ot  the  le^latnre  on 
appr(H>riatlon  of  $00^000  was  made  for  an 
additional  wing  to  the  state  normal  sdiool 
and  assembly  room.  Including  heating  ap- 
paratus, furniture,  and  necessary  changes  In 
Hie  old  assnnbly  nxHn,  and  that  It  was  the 
Intoit  that  the  wing  diould  be  built  on  the 
east  dde  ot  the  normal  scho(4  bidlding  now 
erected,  In  accradance  witti  the  original  plan 
and  spedflcBitlons;  ttiat«  In  pursuance  of  the 
■tattttes  of  1891,  proceedings  to  condemn 
a  strip  of  land  100  feet  wide  and  400  feet 
long,  adjacent  to  the  building  aa  It  now 
stands,  for  the  purpose  of  erecting  the  wing, 
were  taken;  that  the  persons  sdected  to  ccm- 
demn  the  lands  netnmed  to  the  b<»trd  of  pub- 
lic works  the  Taluatlon  to  tiie  fee  of  sold 
land  In  the  sum  of  $4,000,  to  <me  O.  Y. 
Btskridge,  the  owner  thereof,  and  for  any 
damages  which  he  might  sustain  by  reason 
of  the  condemnntioD.  It  was  further  averred 
that  the  citlz^is  of  Emporia  then  and  there 
oontrtbnted  to  the  board  of  public  works, 
aa  a  part  paym»t  for  said  land,  tbe  sum 
of  $1,600,  leaving  the  balance  to  be  paid  out 
of  the  normal  school  fund  the  sum  of  $2,500; 
and  that,  after  the  sum  had  been  determined 
as  the  price  and  consideratioa  far  the  land, 
the  plaintifP,  as  provided  in  section  15  of 
chapter  160  of  the  Laws  of  1891,  presented 
to  the  auditor  of  state  a  statement  showing 
the  amount  awarded  to  the  said  Eskridge, 
signed  by  the  ppeeldeot  and  secretary  of  the 
board,  as  provided  by  law,  and  demanded  of 
said  auditor  of  state  that  he  draw  his  war- 
rant for  the  stun  of  $2,500,  payable  to  the 
plaintiff,  as  treasurer  of  the  board,  In  ac- 
cordance with  the  provisions  of  said  statute. 
The  auditor,  doubting  bis  power  to  issue 
tile  warrant,  and  desiring  a  Judicial  de- 
termination of  the  question  whether  any 
part  of  the  appropriation  made  for  the  ad- 
dition was  avaiiable  to  pay  for  a  site,  de- 
clined to  issue  the  warrant  Tbis  question 
Is  presented  here  by  the  attorney  general 
alone,  who  insists  that  the  appropriation 
made  for  the  bulldbig  is  available  to  pay 
for  the  ground  upon  which  it  shall  stand. 
He  urges  that  the  original  plan  of  the  normal 
school  building  provided  tor  the  erection 
of  wings  on  either  side  of  the  main  building, 
one  of  which  has  t>een  erected  upon  the 
west  aide,  and  that  the  appropriation  in 
queetloQ  for  the  building  of  another  wing 
was  necessarily  Intended  to  be  erected  on 
the  east  side.  In  accordance  with  the  orlg- 
taial  plan,  and  that,  as  the  state  did  not  own 
the  land  uiK>n  that  idde  of  the  building,  it 
was  Intended  by  the  legislature  that  the 
land  ahould  be  purchased  or  obtained  with 


the  money  provided  for  erecting  ttie  addl* 

tlon. 

The  act  appn^riatlng  money  for  the  state 
normal  school  contained  the  following  item: 
"For  an  additional  wing  and  assembly  room, 
Including  heating  apparatus,  furniture,  and 
necessary  changes  In  old  assembly  room, 
for  the  year  ending  June  30, 1804;  fifty  thoa- 
■and  dollam"  And  It  vm  provided  tliat 
this  sum  should  "be  expended  under  tiie  dt- 
rectlon  of  the  board  of  public  worlEs.  as  pro- 
vided tn  chapter  160,  taws  1891."  Sees. 
Laws  1S9S,  &  7.  Section  IS  of  chapter  160 
flie  Laws  <jf  1881,  rtferred  to,  authmlses 
the  board  of  poUlc  worin  to  appropriate 
and  ccmdenm  for  the  state  such  land  as 
xoaj  be  neoeesary  for  the  oonrtmctlon  of 
any  state  building;  and  it  farther  provides 
that  whai  the  award  is  made,  and  a  state- 
ment showing"  the  amount  of  the  award 
to  the  landowner  Is  *Wgned  1^  the  presldeirt 
and  aecretaiy  of  the  board,  Oie  andltw  of 
state  shall  draw  his  warrant  for  the  amoont 
awarded,  payaUe  to  the  treasurer  of  the 
board,  ont  of  any  fund  appropriated  for  that 
purpose,  or  appropriated  to  the  instltntlni 
for  the  use  or  benefit  of  which  such  con- 
demnation proceedings  were  had."  We  think 
the  statntes  fairiy  Justify  the  nse  of  a  por- 
tion of  the  money  appropriated  for  the  addi- 
tional wing  to  obtain  the  necessary  ground 
on  which  It  shall  stand.  No  mention  Is  made 
In  the  act  of  fotmdation,  superstructure,  or 
other  parts  of  the  building  to  be  erected, 
but  the  money  appropriated  la  fw  the  wing 
as  an  entirety,  and  certainly  no  part  of  It 
Is  more  essential  than  the  ground  and 
foundation  which  supports  the  superstruc- 
ture. The  state,  It  appears,  owns  other  land 
at  the  rear  of  the  schocd  buildings,  but  it  Is' 
represented  here  that,  to  carry  out  the  orig- 
inal plans  of  the  Institution,  the  ground  con- 
demned Is  necessary  for  the  additional  wing. 
It  may  be  sold  that  a  ruling  allowing  the  nse 
of  any  portlcHi  of  the  appropriation  for  the 
purchase  of  ground  leaves  no  limitation  upon 
the  board  of  public  works  as  to  the  amount 
which  they  might  expend  for  that  purpose. 
That  ia  true  of  this,  as  well  as  of  most  of 
the  appropriations  that  are  made.  The  dis- 
cretion and  responafbllity  of  determining  how 
much  of  the  appropriation  shall  be  used  for 
ground,  or  for  any  other  part  of  the  wing, 
is  confided  to  the  board  of  public  works,  and 
presumably  they  will  act  wisely  and  for  the 
l>est  intoreets  of  the  state.  The  same  ob- 
jection might  be  made  as  to  most  of  tbe  ap- 
propriations made  for  public  buildings,  as 
few,  U  any,  of  them  specify  how  much  is 
to  be  expMided  for  any  particular  part  of 
the  building.  The  greater  part  ot  an  ap- 
propriation for  a  building  might,  so  far  as 
the  limitations  of  the  acts  are  concerned, 
be  expended  upon  a  tower  or  upon  decora- 
tions. The  legislature  assumes  In  sudi  caaee 
that  the  offlcere  intrusted  with  the  exprad- 
iture  of  the  appropriations  will  act  wls^y, 
and  mucb  Is  left  to  thetr  discretion  and  Judg- 
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mmt   So  fiere  the  legislature  appears  to 
bare  proceeded  upon  the  theory  that  the 
board  of  public  works  would  use  no  nrare  of 
the  appropriation  for  the  adtlitiotml  wing  In 
obtolulug  ground  than  was  actually  neces- 
sary.   In  appropriating  the  money  for  the 
wing,  It  provided  that  it  should  be  expended 
under  tlie  direction  of  the  board  of  public 
works,  as  provided  In  diapter  160  of  the 
Laws  of  1891;  and,  as  hns  been  seen,  section 
15  of  fliat  chapter  provides  fM*  the  con- 
demnation (rf  land  for -such  building,  and, 
further,  that  the  award  made  for  sudb  land 
xaay  be  paid  out  of  any  fund  aiipropriated 
tor  that  purpose,  or  **Bppruprlated  to  the  In- 
stitutlcHi  for  the  use  or  benefit  of  which  such 
condenmatloa  proceedings  were  had."  The 
refer«ice  and  lucorporatlfm  of  the  law  of 
1891  to  soma  extent  bidlcate  the  tegKOatiTe 
Tlew,  and  lend  support  to  the  position  taken 
by  the  attorn^  generaL  A  case  involving 
a  similar  question  was  recently  before  the 
court  The  city  of  Argentine  had  provided 
m  fund  for  the  construction  of  a  dty  hall 
1^  the  Issuance  and  negotiation  of  city 
bonds.  The  officers  of  the  city  proposed  to 
use  a    portion  of  the  fund  to  purchase  a 
site  for  the  building.  It  was  contended  that 
no  portion  of  the  fund  could  be  legally  used 
for  that  purposo.  and  st^s  wore  taken  to 
prevent  the  officers  from  using  any  part 
of  the  fund  for  that  purpose.  Upon  a  re- 
view of  the  matter.  It  was  held  that  Injunc- 
tion would  not  lie,  and  it  was  stated  that, 
"as  the  site  Is  essential  to  the  construction 
of  the  building,  we  tliink  the  money  pro- 
vided for  the  building  may  properly  be 
used  for  the  purchase  of  the  site."  City  of 
Argentine  v.  State,  4(>  Kan.  430.  20  Pac. 
Rep.  751.  We  think  the  plainttff  Is  entitled 
to  recover,  and  therefore  the  peremptoiT 
writ  will  go  in  accordance  with  the  prayer  of 
the  petition.  All  the  Justices  concurring. 

(6  WMb.  6n) 

CITY  OF  SPOKANE  r.  ROBISON. 
(Supreme  Court  of  Washington,  June  24, 
1S93.) 

Cnr  Obdisascbs  —  Location  of  BurauTBR- 

HOC!^E9— PROaECLTlON— COMPLAIST— EVIDE.NCB. 

1.  A  constitutional  provision  that  all  oroa- 
ecntions  shall  be  couducted  In  the  name  of  the 
state  does  not  apply  to  prosecutions  by  dtiea 
for  violiition  of  oniinances. 

2.  The  provision  of  1  Hill  s  Code,  {  533, 
that  prosecutions  for  violation  of  a  city  ordi- 
nance mny  be  on  complaint  of  any  person,  does 
not  conflict  with  a  charter  provision  that  the 
dty  attorney  shall  conduct  all  prosecatlonB  for 
offenoes  against  ordinances. 

3.  A  complaint  charging  the  violation  of  a 
certain  ordinance  by  the  maintenance  of  a 
■langhterhoufle  within  the  city  limits  on  a  cer- 
tain day  nuthciently  charges  an  oCfonae. 

4.  Evidi'nce  as  to  the  houndnry  of  the 
dty  on  another  day  was  properly  rejected. 

5.  A  statute  authorizin?  cities  to  direct 
the  location  of  buildings  in  which  a  trado  or 
occtipation  offensive  to  the  sense  shall  be  car- 
ried on  applies  to  slaugbterhouueB. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moor^  Judge, 


Andrew  Bl  Roblnscm  was  convicted  of 
violating  an  ordinance  of  the  dty  of  Spokane, 
and  appeals.  Affirmed. 

Dawson  &  Plattor,  for  appellant.    P.  <X 
RothnK^,  City  Atty.,  for  respondent 

DUNBAR,  G.  J.  The  respondent  was  con- 
victed of  violating  a  certain  ordinance  of  the 
olt^  of  Spokane,  whidi  prorldes  that  It  shall 
be  unlawful  for  any  person,  firm,  or  corpora- 
tirai  to  create,  erect,  construct,  maintain, 
keep,  or  use  any  tannery,  b<me,  or  soap  fac- 
tory, packinghouse,  slaughterhouse,  stock- 
yard, at  any  other  offendTe  or  unwholesome 
business  or  establishment  witlUn  the  limits 
ot  the  dty  of  Spokane  FsUs,  ami  provides 
for  the  punishment  of  a  Tiolatlon  of  said 
ordinance.  The  complaint  was  as  follows: 
"P.  6.  Gouib  betaig  duly  sworn,  says  that 
he  resides  hi  the  dty  of  Spokane,  ^wkane 
coimty,  Wash.;  that  on  the  31st  day  of 
May,  1802,  In  said  dty  of  Sp(Aane.  Andrew 
M.  Roblson  did  wUlfully  and  unlawfully  vio- 
late sectlcnis  1  and  2  of  Ordinance  No.  22, 
entitled  'An  ordinance  to  prohibit  the  erec- 
tl<m  of  tanneries  and  slaui^teriiouses  within 
the  limits  of  the  dty  of  Spokane,'  and  passed 
August  20,  18S4,  of  the  laws  and  ordinances 
of  the  city  of  Spokane,  In  that  he  did  then 
and  there  keep  and  use  a  slaughterhouse  and 
stockyard  within  the  limits  of  said  dty  of 
Spokane;  wherefore  he  prays,"  etc 

We  do  not  think  the  contention  that  the 
complaint  Is  invalid  because  the  case  Is  en- 
titled "City  of  Spokane  v.  Andrew  M.  Robl- 
son" is  well  founded.  Under  similar  consti- 
tutions, as  far  as  we  have  been  able  to  as- 
certain. It  has  been  universally  held  that  the 
constitutional  provision  that  all  prosecutions 
shall  be  conducted  In  the  name  of  the  state 
does  not  apply  to  prosecutions  by  municipal 
corporations  for  the  violation  of  city  ordi- 
nances. In  discussing  this  subject,  Mr.  Dil- 
lon, In  his  work  on  Municipal  Corporations, 
(volume  1,  {  420,)  says:  "The  dlsUuctlon  i>e- 
tween  state  law  and  municipal  by-laws  has 
been  pointed  out,  and  the  subject  of  concur- 
rent prohibitions  of  the  same  act  by  the 
general  law  and  by  the  local  ordinances  of 
a  municipality  treated  In  the  chapter  on 
ordinances.  The  distinction  Is  there  drawn, 
and  Is  to  be  observed,  between  acts  not  es- 
senthilly  crinilnal  and  which  are  made  pun- 
ishable as  public  offenses  by  the  general 
laws  of  the  state.  The  pecuniary  penalties 
which  are  annexed  to  violations  of  the  for- 
mer class  the  legislature  may.  we  think, 
authorize  thecorporatlon  to  enforce  In  Its  own 
name."  The  cases  there  discussed  and  dted 
are  under  constitutional  provisions  similar  to 
ours.  Our  legislature  has  especially  provid- 
ed that  all  prosecutions  for  the  violation  of 
a  city  ordinance  shall  be  conducted  in  the 
name  of  the  dty.    See  section  533,  1  Hill's 

Code. 

The  second  grovind  of  objection,  we  think, 
is  equally  untenable.    While  it  Is  true  that 
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the  charter  of  the  city  provides  that  the  city 
attorn^  Is  the  pablic  prosecutor  of  the  dty, 
and  also  provides  that  It  shaU  be  the  duty 
of  the  dty  attorney  to  conduct  all  prosecu- 
tions for  offenses  committed  against  any  of 
the  ordinances  of  the  dty,  It  does  not  pro- 
Tide,  nor  can  it  be  Inferred,  that  the  city 
attorney  most  subscribe  and  swear  to  nil 
complaints  for  violations  of  dty  ordinances, 
and  tbnt  no  prosecutions  sbajl  be  maintained 
unless  he  does  so.  Section  533  of  the  Code, 
referred  to  above,  expressly  provides  that 
prosecutions  for  the  violation  of  any  city 
ordinance  may  be  on  the  complaint  of  any 
person,  and  this  law,  we  think.  In  no  way 
conflicts  with  the  charter  provisions  of  the 
dty  of  Spokane.  There  Is  a  vast  difference 
betwera  conducting  a  prosecution  and  swear- 
ing to  a  complaint. 

In  Onr  Judgment,  the  court  did  not  commit 
any  error  in  denying  the  motion  to  dismiss. 
The  demurrer  was  also  properly  overruled, 
as  the  complaint  stated  a  cause  of  action 
against  the  defendant  The  ordinance  pro- 
hibits any  one  from  maintaining  a  slaughter- 
house within  the  limits  of  the  dty,  and  de- 
fendant was  charged  with  violating  the  or- 
dinance properly  referred  to  in  the  complaint 
by  keeping  and  using  a  slaughterhouse  with- 
in the  limits  of  the  city  for  a  certain  definite 
time  mentioned.  We  hardly  see  how  the 
crime  could  have  been  more  definitely  charg- 
ed. The  evidence  offered  by  the  appellant, 
and  to  the  introduction  of  which  the  court 
sustained  an  objection,  was  properly  reject- 
ed, for  the  reason  that  it  was  immaterial 
what  the  boundary  of  the  dty  was  In  Jan- 
nary,  1886,  or  at  nuy  other  time  than  at  the 
time  of  the  alleged  violation  of  the  ordi- 
nance. 

We  see  nothing  objectionable  In  the  instruc- 
tions of  the  court  so  far  as  the  right  of  the 
city  to  pass  such  an  ordinance  Is  concerned. 
It  is  tmquestloned  that  our  statute  empowers 
cities  of  the  first  class  (to  which  class  the 
dty  of  Spokane  belongs)  to  direct  the  loca- 
tion and  construction  of  all  buildings  in 
which  any  trade  or  occupation  olTt^islve  to 
the  sense  or  deleterious  to  the  public  health 
or  safety  shall  be  carried  on,  to  regulate  the 
managem«it  thereof,  and  to  prohibit  the  erec- 
tion or  maintenance  of  such  buildings  or 
structures,  or  the  carrying  on  of  such  trade 
or  occnpation,  within  the  limits  of  such 
rorporatlon,  etc.  A  slaughterhouse,  as  It  is 
generally  conducted.  Is  notoriously  offensive 
to  the  senses,  ahd,  we  have  no  doubt,  was 
one  of  the  occupations  especially  contemplat- 
ed by  the  legislature  when  the  power  was 
conferred  on.  the  dtles.  Nor  do  we  think 
that  the  enactmnit  of  subdivision  34  destroys 
any  of  the  force  of  tiie  language  used  or 
power  conferred  in  subdivision  22.  The 
vital  question  In  this  case,  viz.  the  consti- 
tntiMial  il^t  of  the  dty  to  exerdse  the  pow- 
er as  a  police  r^ulation,  has  been  so  ex- 
haustively argued  by  the  supreme  court  of 
the  United  States  in  the  noted  Slaustater- 


house  Cases,  reported  In  16  Wall.  46,  that  the 
law  may  be  cwisidered  as  settied  In  favor 
of  the  validity  of  such  power,  and  It  would 
be  but  a  work  of  supererogation  to  discuss 
this  subject  at  length.  Our  conclusion  Is 
that  the  dty  had  the  power  to  pass  the  ordi- 
nance; that  the  appellant  was  legally 
charged  and  convicted  of  Ita  violation;  and 
that  the  Judgment  most  be  affirmed;  and  It 
is  so  ordered. 

SCOTT,  HOYT,  STII^BS,  and  ANDERS. 
JJ.t  concur. 

(S  Wash.  365) 
GERMOND  v.  CITT  OF  TACOMA  et  il. 
(Supreme  Court  of  Washingtcm.  May  17, 
1893.) 

]fttiriCIPAI.CcmpOBATIOXS— FUBUC  iHPROVniKIITS. 

•  1.  Act  March  9,  1893,  "relating  to  Internal 
improvements  Id  cities.  authoriziDK  th^'  issu- 
ance and  collection  of  bonds  npon  the  property 
benefited,"  etc.,  does  not  affect  the  enablinE 
act  under  which  dttea  of  the  first  class  were 
allowed  to  frame  charters  for  theraselres.  The 
presumption  that  a  general  law  repi-als  former 
special  ones  Is  conclnsively  overcome  by  sectlnn 
4  of  the  1893  act,  providing  that  nothing  there- 
in should  repeal  or  modify  any  existing  method 
of  making  public  improvements  by  cities  of  the 
first  class,  out  should  be  an  additional  and  con- 
current power. 

2.  Act  March  9.  1803,  "relating  to  futer- 
nal  improvements  in  dtiea,  authorizing  the  is- 
suance and  collection  of  bonds  noon  toe  prop- 
erty benefited,"  etc.,  is  not  invalid  as  dplegat- 
ing  the  city's  taxing  power  to  the  holders  of 
such  bonds,  since  the  whole  business  of  dedd- 
ing  on  the  improvement  and  assessing  the  ben- 
efits remains  with  the  dty  authorities. 

Appeal  from  superior  court,  Pierce  county; 
Emmett  N.  Paiiter,  Judge, 

In  equity.  Complaint  by  J.  H.  Germond, 
for  himself  and  other  property  owners  and 
taxpayers,  to  enjoin  the  city  of  Tacoma, 
and  Arvid  Rydstrom,  D.  L.  Demorest,  and 
John  N.  Fuller,  board  of  public  works,  from 
proceeding  with  a  certain  public  improve- 
ment, letting  the  contract,  making  assess- 
ments, and  issuing  bonds  therefor.  Judg- 
ment for  defeudanta  Plaintiff  appeals.  Af- 
firmed. 

Parsons,  Corell  &  Parsons,  for  appdlaat 
F.  H.  Murray.  City  Atty.,  for  respondents. 

HOTT,  J.  Two  substantial  questions  are 
presented  for  our  oonaldoration  upon  this  ap- 
peal; (1)  Docs  the  act  of  March  9.  1893,  en- 
titled "An  act  relating  to  Internal  Improve- 
mints  In  cities,  authorizing  tiie  Issuance  and 
collection  of  bonds  upon  the  property  bene- 
fited by  local  Improvements,  and  declaring 
an  emergraicy,"  apply  to  cities  of  the  first 
class?  and  (2)  Is  said  act  constitutional? 

As  to  the  first  question*  it  is  claimed  by  the 
appellant  that,  under  the  rale  that  acts  of  a 
geueral  nature  will  not  n^eal  spedal  ones, 
it  must  be  held  that  the  act  In  question  does 
not  In  any  wise  affect  the  enabling  act  under 
whiob  cities  of  the  first  class  were  allowed 
to  frame  dtarten  tor  tbemselvee;  bis  argiw 
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ment  In  that  regard  being  that  Oie  last- 
named  act,  though  a  general  one,  within  the 
meflning  of  our  constitutional  provision,  was 
a  special  one,  so  far  as  the  application  of 
said  rule  Is  concerned;  that  It,  In  terms,  re- 
lated only  to  ciUee  of  a  certain  daas,  and 
therefore  was  special  legislation  relating  to 
that  class,  while  the  act  under  consldemtion 
was  an  act  In  terms  applicable  to  all  cities, 
and  therefore  a  general  one  within  the  mean- 
ing of  said  rule.  The  general  proposition 
of  law,  as  thus  contended  for  by  the  appel- 
lajit,  is  too  well  settled  to  be  longer  open  to 
question.  The  reason  for  tbe  rule  is  that  It 
■will  not  be  presumed  that  the  le^slature, 
when  enacting  a  general  law,  had  In  mind 
every  special  law  upon  the  same  subject,  and 
for  that  reascm,  to  prevent  the  legislature 
from  doing  that  which  It  had  no  intention  to 
do.  It  Is  neoessdry  to  hold  that  such  gfueral 
acts  have  no  effect  upon  special  ones,  though 
goverlng  the  same  subject  matter.  The  real 
qitestlon,  however,  in  the  InvestiKation  of 
acta  of  this  kind,  is  to  determine  the  Inten- 
tion of  the  legislature;  and,  if  an  act  general 
in  terms  contains  such  reference  to  special 
atits  as  to  show  an  intent  on  the  part  of  the 
legislature  thereby  to  repeal  or  change  them, 
such  Intention  must  have  force,  notwith- 
standing the  rule  above  mentioned.  An  act, 
the  most  general  In  Its  nature,  may,  by  a 
speelfil  reference  to  some  particular  thing  or 
clnss  of  things,  show  clearly  an  Intent  on  the 
part  of  the  legislature  to  maite  such  general 
net  the  rule  as  to  sudt  particular  thing  or 
class,  and.  wben  this  appears,  the  Int^t  of 
the  legtslAtnre  thus  manlfeeted  must  be  giv- 
en effect  by  the  courta  Applying  these  prin- 
ciples to  the  act  In  question,  wo  think  It  must 
be  lidd  to  apply  to  dtlee  of  the  first  class,  as 
well  as  to  all  other  cities.  This  Is  reason- 
ably evident  from  tiiB  general  Isnguage  In 
tbe  title  and  body  of  the  act  Sncb  language 
makes  the  act  In  terms  apply  to  any  city  of 
the  state,  while  ttie  course  of  legislation  has 
been  to  make  an  act  apj^  only  to  a  partlour 
lar  class  of  dtlea^  unless  Hie  leglalotore  In- 
tended  it  to  apply  to  all  classes.  Bat  If  we 
were  In  doubt  upon  this  proposition  from  the 
use  of  this  fsmend  language,  we  can  no 
longer  be  In  doubt  as  to  the  Intention  of  the 
legislature  whoi  we  Interpret  the  act  In  the 
ll^t  of  the  provisions  ot  section  4  "ttiat 
nothing  herein  shall  be  construed  as  repeals 
lug  or  modifying  any  existing  manner  and 
method  for  cities  of  the  first  class  to  make 
Impruvanents  as  herein  provided  for,  but 
shall  be  oonstmed  as  an  additional  and  con- 
current power  and  anthorl^.'*  This  Ian-' 
gunge  shows  to  an  absolute  certainly  that 
the  legir^ture  had  In  mind  cities  of  the  first 
ckiss»  and  Intmded  to  make  tills  act  appli- 
cable to  Uiemi  that  It  did  not  Intend  to  de- 
prive them  of  the  ben^ts  of  any  of  the  pro- 
visions of  their  diarters  as  to  the  making 
of  such  improvements,  but  did  Intrad  to  al- 
low them  to  make  use  of  the  authority  grant- 
ed by  the  act,  U  tliey  saw  fit  to  do  so. 


Upon  the  next  proportion,  oounsel  for  ap- 
pellant has  prepared  an  elalwrate  brief,  and 
has  ably  presented  to  the  court  evwy  objeo- 
tiun  which  it  seems  possible  to  raise  against 
tho  validity  of  said  act  We  shall  not  at- 
tempt to  discuss  separately  the  several  ob- 
jections thus  raised.  It  is  sufficient  to  say 
that  the  great  majority  of  them  seem  to  us 
to  go  to  the  policy  of  the  act  and  could  In  no 
manner  affect  its  validity.  Many  of  the 
questions  thus  raised  would  be  of  great 
force  if  presented  to  the  legislature,  but  with 
the  effect  which  the  act  may  produce  we 
have  nothing  to  do,  unless  by  reason  thereof 
some  constitutional  right  Is  affected.  Except 
as  controlled  by  the  constitution,  the  legls- 
hiture  is  free  to  detennlne  as  to  all  matters 
of  this  kind;  and,  howev^  well  satisfied  we 
may  be  that  the  method  prescribed  by  it  for 
accomplishing  a  certain  result  Is  not  the  best 
that  might  liave  beai  devised,  it  Is  beyoiwi 
our  power  to  say  for  that  reason  it  shall  not 
hare  force.  All  we  can  do  is  to  determine 
whether  or  not  any  provision  of  the  consti- 
tution has  been  violated  by  the  legislation 
under  consideration,  and.  If  It  has  not,  the 
legislation  must  have  force;  and,  in  the  In- 
vestigation of  this  question,  it  Is  our  dnty 
to  give  the  benetit  of  any  doubt  that  we 
may  have  upon  the  proposition  to  the  legis- 
lation, and.  unless  we  can  dearly  see  tliat 
some  provision  ot  the  condtitution  has  been 
vitiated,  we  must  assume  that  there  baa 
been  no  sudi  violation.  In  ^ew  of  these 
ctmslderations  it  la  dear  tttat  with  nearly  all 
of  the  obJectlfHiB  made  to  this  act  we  bare 
uothiog  to  do.  For  instance,  it  Is  suggested 
that  the  rate  of  interest  irtddi  a  property 
corner  Is  required  to  pt^  to  relesse  his  prop- 
erty from  the  lioia  created  by  the  bonds  Is 
eniesslre,  bnt  that  is  purely  a  question  of 
poIi<7,  and  oonoems  the  legtalatore  alone. 
So,  also,  the  fact  tiiat  objections  to  the  pro- 
oeedlngs  must  be  made  within  30  days  is 
dearly  one  4^  pt^cgr  tor  the  legldatuie. 

The  only  question  which  seems  to  us  to  re- 
quire any  consideration  Is  tlie  one  irhich  Is 
raised  as  to  the  power  of  the  legislature  to 
delegate  the  tight  to  enforce  the  payment  or 
tlie  aasesamcute  to  the  holders  of  the  bondau 
It  Is  claimed  on  the  part  of  the  appdlant 
that  this  delegation  is  In  deor  violation  of 
section  12  of  arfide  11  of  our  nmstttation, 
whldt  provides  that  the  oorporftte  aothorf- 
tiea  ffioly  shall  have  power  to  assess  and  col- 
lect taxes  tm  mnnldpal  purposes.  In  oar 
opinion,  the  provisions  of  the  act  in  ques- 
tion do  not  deprive  the  corporate  antburi- 
ttes  of  thdr  rights  under  this  section.  The 
questions  of  determining  whether  or  not  the 
Improvement  aball  be  made,  and.  If  to  be 
made,  bow  it  shall  be  paid  for,  and  the  pro- 
portion of  payment  to  be  made  by  eacb  piece 
of  property  benefited,  are  all  left  to  the  cor- 
porate authorities;  and  the  fact  that  the 
right  to  enforce  the  lien  created  by  the  act. 
In  favor  of  the  bonds  Issued  In  payment  for 
the  work,  is  given  to  hi^dws  ot  sodi  bonds, 
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In  no  maimer  Tl(date8  the  constltutlonnl  pn>- 
vlslon.  It  oon  make  no  difference  to  the 
taxpayer  whether  the  lien  of  the  assessment 
Ib  enforced  by  the  city  in  its  own  name,  or 
by  a  holder  of  the  bond  In  his  name,  or  in 
the  name  of  the  oity.  The  objection  of  the 
appellant,  growing  oat  of  this  provt^on,  that 
thereunder  separate  suits  can  be  Instituted 
against  each  of  the  property  holders  in  fa- 
vor of  each  of  the  bondholders,  seems  to  us 
to  raise  no  question  of  the  violation  of  the 
constitution,  but  only  a  question  of  policy 
properly  addressed  to  the  legislature.  We 
are  not  satisfied  that,  under  the  provisions 
of  the  statute,  it  'nlll  not  be  competent  for 
a  court  of  equity  to  compel  the  lien  created 
by  all  the  btmds  issued  for  the  raitlre  work 
to  be  foreclosed  In  one  suit,  and,  evm  if  the 
interpretation  contended  for  by  the  appellant 
la  the  true  one,  the  legislation  Is  simply  op- 
pi-pssive,  and  not  in  violation  of  any  constt- 
tational  rl^t.  This  Is  all  we  need  to  say  to  In- 
dicate our  view  of  the  case.  One  of  the 
main  qnestitKia  involved  was  not  discussed 
on  the  argummt  and  haa  not  been  by  us, 
for  the  reason  that  It  was  detennlnwl  ad- 
^*e^sely  to  the  position  whl(di  would  neces- 
sarily have  been  taken  by  the  appeUant  in 
the  case  of  State  v.  Carson,  (decided  by  this 
court  April  25,  1893,)  33  I'ao.  Hep.  428.  It 
follows  that  we  find  no  oonstitutlonal  ob- 
jection to  tlie  act  and  that  It  It  applicable 
to  cities  of  the  first  class,  and  ttiat  the  judg- 
ment of  the  lower  oonxt  In  ao  holding  must 
be  affirmed. 

ANDERS,  Srn^ES,  and  SCOTT,  JJ.,  con- 
cur.  BU24BAB,  0. 1.,  not  AtOng. 


9  Wash,  im 

SPOONEE  V.  CITT  OF  SBATTtiB  «t  al. 
(Supreme  Court  of  Washington,   May  18, 
1S9S.) 

CranoaARi— Whbs  Lies— Practics. 

1.  A  writ  of  certiorari  to  review  proceed- 
IqgB  ^  A  to  aasess  property  for  improve- 
menta  will  not  be  granted  where  the  applica- 
tion is  not  made  until  after  a  lapse  oi  two 
years,  since,  though  no  time  is  fixed  by  stat- 
ute, the  writ  must  be  applied  for  withlD  a 
reascMiable  time. 

2.  Where,  by  a  city  charter,  the  oaly  meth- 
od (7  which  it  can  collect  an  assessment  for 
pnlilfe  lini»roTenlents  is  by  foreclosure  in  a 
coart  of  record,  a  person  wronged  by  an  as- 
sessment may  defend  when  a  forecfosnre  Is 
attempted;  and  certiorari,  therefore,  will  not 
lie  to  review  proceedings  by  the  city  making 
tlie  aBsessmoiC 

S.  The  court  may  entertain  a  motion  to 
quash  a  writ  of  certiorari  before  resptMident 
has  made  bis  retom. 

Appeal  from  snperior  eonrt,  fflng  county; 
L  J.  Li(^tenbas,  Jiidg& 

Petition  by  E.  3.  Spooner  against  tlie  dty 
of  Seattle  and  others  for  a  wztt  of  cer- 
tionui   After  Ihe  writ  bad  hem  granted, 


respondents  moved  to  qnasb  the  same.  The 
motion  was  granted*  and  petttUmer  appeals. 
Affirmed. 

Tnstln,  Oearfn  ft  OrewB,  for  appellant. 
Geo.  Donwortti  and  Jaa.  B.  Howe,  for  re- 
spondents. 

STILES,  J.  The  record  in  this  case  shows 
that  the  superior  court  of  King  county,  after 
having  granted  a  writ  of  certiorari  in  favor 
of  the  appellant,  and  against  the  respond- 
^tB,  Mit^iained  a  motion  to  quash  the  writ, 
irtUdi  motion  Is  permitted  to  be  amended  or 
supplemented  by  the  allegatlMi  of  additional 
gronnds  before  the  matter  was  Anally  dis- 
posed of.  Upon  the  grounds  thus  presetted, 
It  quashed  the  writ  The  motion  to  quash 
was  Bubstantlally  a  demiirr«  to  the  petition. 
Ihere  eeems  to  have  be&i  no  loglcnl  reason 
why  it  should  not  have  been  entertained 
before  the  reepondnita  had  complied  with 
its  direction  to  certify  a  eopj  ot  the  record. 
Such  proceeding  woa  clearly  a  proper  one, 
up<m  every  view  of  the  system  <^  {deadlng 
and  practice  In  tlds  state. 

Two  of  the  grounds  nrged  npon  the  mo- 
tion to  quash,  at  least  were  well  taken— 
First  The  petition  was  not  filed  until  more 
13ian  two  years  after  the  proceedings  taken 
by  the  city  to  assess  the  property  in  question 
were  completed.  Hie  writ  of  certiorari  to 
in  liie  nature  of  an  appeal,  and,  while  the 
statute  does  not  fix  the  time  within  whldi 
the  writ  should  be  applied  for,  it  should 
be  applied  tor  ^thin  a  reasonable  time  after 
the  act  complained  of  has  been  done,  and 
two  years  and  upward  was  not  a  reaaoo- 
able  time.  Second.  In  our  opinion,  no  writ 
of  certiorari  will  lie  in  btuAl  a  case  as  this. 
WUson  V.  City  of  Seattle,  2  WaSh.  St  643, 
27  Poc.  Rep.  474,  la  not  in  ix^t  The  pro- 
ceedings on  the  part  of  the  dty  consisted 
of  certain  steps  taken  to  assess  real  estate 
for  the  Improvement  of  a  street  under  tiie 
special  charter  of  the  dty  of  Seattle^  m- 
acted  in  1S8C.  By  that  charter  the  only 
method  whidi  the  dty  hod  of  colle^lng  a 
street  aasesBment  was  by  foredosure  In  a 
court  of  record.  Whwiever  sudi  a  fore- 
dosure is  attempted  by  the  dty,  ihe  ap- 
pellant will  have  full  oj^rtnnity  to  d^md 
against  It  Under  this  state  of  the  law, 
certloraxl  rtiould  not  be  resorted  to  in  snch 
a  waj  as  to  make  it  substantially  an  actitm 
to  remove  a  doud  from  the  title.  Much  <^ 
the  matter  urged  by  appellant  In  his  brief  is 
entirely  unfounded  in  anything  dlscoTeroble 
in  the  record.  Tlie  }udgmrat  of  the  lower 
court  la  affirmed. 

DUNBAR,  0.  X,  and  HOTT  and  ANDERS, 
JJ.,  concur. 

SCOTT,  J.   I  cmenr  in  the  mult 
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Sf  Wash.  37!) 
STATE  ex  rel.  CITY  OF  SEATTLE  t. 

ABKAHAMS,  Count;  Assessor. 
(Sivreme  Goart  of  Washinffton.  Uay  18, 

1803.) 

Taxation— CiTT  Pboprrtt— Amessmbst  ahd 

Levy. 

1.  Undo-  Act  March  9,  1893,  reqniring  as- 
•essors  In  comities  containing  a  city  of  the 
first  class  to  list  the  taxable  proport;  In  such 
city  in  as  compact  a  form  as  prncticable,  and 
when,  by  reason  of  a  cban^e  lo  the  bounaarics 
of  a  dty,  the  rate  of  taxes  differs  in  (iif!'(*rent 
districts,  to  segregate  the  real  and  personal 
property  in  each  district,  so  that  eitch  rate  of 
taxation  may  l>e  readily  applied,  the  Assessor 
of  a  county  containing  a  city  to  which  tprritory 
has  been  added,  making  the  rates  of  taxation 
different,  cannot  merely  write  on  the  assess- 
ment roll,  opposite  each  description  of  property, 
real  or  personal,  the  name  of  the  city,  and  the 
letters  '^O.  L."  and  "N.  U,"  atandinK  for  "old 
limits"  and  "new  limits,"  bnt  may  be  compelled 
by  mandnrans  to  entirely  separate  tbe  property 
Id  the  old  limits  from  that  in  the  new,  and 
place  the  two  masses  of  property  by  themselves 
OS  the  roil, 

2.  This  reqairement  of  the  statute  is  not 
affected  by  the  renuirement  in  general  terms 
in  tbe  general  revenne  law  of  March  15,  18!)3, 
that  the  names  of  persons  to  whom  per«onal 

ftroperty  is  assessed  shall  be  lifted  alphnbet- 
calJy.  and  that  real  estate  shall  be  listed  nn- 
mencally,  as  the  two  statutes  mast  be  read 
together  In  iionsidering  these  latter  provisiona. 

3.  The  fact  that  to  list  property  othprwise 
would  be  more  convenipnt,  and  render  the  as- 
scKSment  and  rolleftioii  of  toxes  less  expensive, 
caanot  abrogate  the  statutory  retiuiremeuL 

Appeal  from  superior  court,  King  county; 
J.  W.  Laugley,  Judge. 

Petition  by  the  elate,  on  the  relation  of 
the  dty  of  Seattle,  for  a  writ  of  mandamus 
to  D.  R.  Abrahams,  as  county  assessor  of 
King  county.  A  peremptory  writ  was  de- 
nied, and  rdator  appeals.  Rerersed. 

Geo.  Donworth  and  Jas.  B.  Howe,  tor  ap- 
pellant   A.  Q.  McBride,  for  respondent 

STILES,  J.  It  seems  to  as  tliat  tbe 
judgment  of  tbe  court  below  in  this  cose  al- 
lows the  assessor  to  substitute  his  own  con- 
venience in  miiiitng  up  the  assessment  roll 
of  King  county  In  place  of  the  express 
mandate  of  the  law.  This  court  held  a  few 
days  since,  in  the  case  of  State  t.  Carson, 
33  Pac.  Rep.  428,  that  the  act  of  March  9. 
1893,  providing  for  the  assessment  and  col- 
lection of  taxes  In  dtles  of  the  first  class, 
was  constitutional,  and  wns  not  repealed  by 
the  general  revenue  law  of  March  15tlL  The 
first  section  of  the  former  act  required  the 
assessors  in  counties  containing  dtles  of  the 
first  class  to  list  the  property  within  the 
Umits  of  any  such  dty,  subject  to  taxes 
therein,  in  as  compact  a  form  as  practicable 
on  the  assessment  roll.  It  was  also  pro- 
vided that  when,  by  reason  of  a  change  tn 
the  boundaries  of  any  dty,  or  otherwise, 
the  rate  of  taxes  Is  required  to  differ  In  dlf- 
ferrat  districts  thereof,  the  assessor  should 
properly  segregate  the  real  and  personal 
property  In  each  district,  so  that  each  rate 
of  taxaitlMi  mlf^t  be  readily  applied  to 


property  lawfully  coming  thereunder.  Hie 
admitted  facts  in  this  case  ore  that  the  as- 
sessor of  King  county  proposes  to  accom- 
plish both  requirements  by  merely  wttting 
or  printing  upon  the  face  of  the  roll,  oppo- 
site each  description  of  property,  whether 
real  or  personal,  the  name  of  the  dty  of 
Seattle;  and  as  there  are  t\Yo  rates  of  taxa- 
tion In  different  portions  of  tbe  dty,  growing 
out  of  tlie  fact  that  considerable  additional 
territory  has  been  added  to  the  original 
dly  since  certain  Indebtedness  was  Incmred, 
the  assessor  will  make  the  segregation  of 
districts  by  using  the  letters  "O.  L."  and  "N. 
L.,"  standing  for  "old  limits"  and  **new  Um- 
it^**  opposite  Uie  sereral  descriptions  vpcm 
tbe  ToU.  Opposed  to  this  mettiod,  tbe  dty 
dalms  that  the  assessor,  in  the  case  of  real 
proper^,  should  entirely  soparate  all  of 
that  contain  ed  in  tlie  old  limits  from  the 
other  reul  property  In  the  county,  and  like- 
wise tibiat  contained  in  the  new  limits,  and 
place  these  two  masses  or  property  by  them- 
selves In  his  roll;  and  tbe  same  demand  is 
made  In  regard  to  taxes  upon  personal  prop- 
er^ which  are  assessed  to  individual  own- 
ers name.  We  flilnk  these  demands 
are  «itlrely  Just,  and  that  In  no  other  way 
will  tboie  be  a  compliance  with  the  require- 
ments of  the  statate.  Tho  only  reason  glrm 
for  defining  to  follow  tbls  method,  ontalde 
of  that  <tf  tbe  conrenioice  of  tbe  officers. 
Is  that  the  general  reretme  law  adopted 
March  15tb  requires,  In  general  terms,  tttat 
the  names  of  persons  to  whom  personal 
property  Is  assGssed  sboU  be  Usted  alphsr 
betlcnUy  In  tbe  roll,  and  that  real  estate 
shall  be  listed  numerically.  But  these  two 
statutes  must  be  taken  together  In  con- 
sidering these  latter  provtsions.  An  ab- 
solute alphabetical  and  nnmnricnl  arrange- 
ment will  not  result  If  the  work  Is  done  In 
the  manner  demanded  by  the  city.  It  Is  true; 
but,  In  view  of  the  existence  of  die  law  of 
M.treh  9th,  we  must  hold  that  an  absolute 
adherence  to  the  letter  of  the  statute  as 
to  alphabeticnl  and  numerical  armngemenc 
Is  not  required,  but  that  tbe  making  of 
separate  lists,  whidi  shall  themselves  be 
an*'.uiged  alphabetically,  in  the  case  of  per- 
sonal property,  and  niunerically.  In  the  case 
of  real  property,  will  be  a  full  compliance 
with  the  statutoi  Tbe  assessment  blanks 
prepared  by  the  county  audllor,  a  copy  of 
which  has  been  presented  In  the  c:ise,  seem 
to  comply  with  the  other  requirements  of 
the  statute,  and  th^  con  be  uped  to  carry 
out  the  seprcgntion  which  we  think  should 
be  made,  as  well  as  they  could  be 'If  the 
assessor's  plan  were  followed. 

The  gist  of  the  whole  contention  between 
the  assessor  and  the  city  Is  that  tbe  as- 
sessor considers  "designation"  to  be  equiva- 
lent to  "segregation;"  but  whatever  may  l>e 
the  meaning  of  the  words  in  other  cases, 
certainly  the  spirit  of  tbe  act  of  March  tth 
would  not  be  met  by  merely  dedgnating 
each  tract  as  within  or  without  the  dtj  of 
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SeatUe,  with  "O.  L."  or  "N.  L."  added  as 
Is  here  proposed.  It  is  pointed  out  that  the 
act  of  March  9th  only  requires  that  the 
segregation  of  the  city  property  be  such 
as  to  place  It  in  as  "compact  a  form  as 
practicable,"  and  tliat  the  assessor  and  his 
witnesses  have  shown  tiiat  the  arrangement 
proposed  by  the  city  is  not  the  most  prac- 
ticable. The  evidence  only  goes  to  show, 
however,  that,  while  the  city's  method  la 
entirely  practicable,  the  assessor's  method 
would  be  more  easily  followed,  and  would 
cost  less,  and  that  the  bnshiess  of  collecting 
the  taxes  could  be  more  easily  done  upon 
that  kind  of  a  roll,  all  of  whldi  amounts  only 
to>a  showing  of  superior  convenience  to  the 
officers  and  less  expense.  But,  as  to  the 
expense,  neither  the  officers  nor  the  courts 
have  anything  to  say;  and,  while  convenience 
Is  worthy  of  consideration  in  such  matters, 
It  cannot  be  permitted  to  abrogate  the  stat- 
ute. We  Interpret  the  provisions  of  the  act 
of  March  9th  to  mean  that  the  legialatore 
bad  In  mind,  first  of  all,  the  convenience 
and  expense  of  the  cltit>s,  when  It  directed 
that  the  assessment  rolls  be  prepared  in  a 
certain  way;  and  certainly  no  more  incon- 
v«ilent  scheme  could  be  devised  for  de- 
termining the  total  of  the  taxable  property 
In  a  city,  and  for  checking  up  the  payment 
of  taxes  levied  thereon,  than  to  scatter  the 
descriptions  throughout  the  entire  coimty 
roll.  The  judgment  of  the  superior  court 
Is  reversed,  and  the  cause  remandpd,  with 
Instructions  to  make  the  writ  of  mandate 
pemnptoty. 

HOTT  and  ANDERS,  33.,  concur. 

DUNBAR.  G  J.,  not  sitting. 


(«  Waib.  408) 

PORTER  V.  TULL. 
(Supreme  Court  of  Washington.   May  24, 
1893.) 

L&KDLORD  AND  Te.VANT  — DeSTRDCTIOK  OV  PRBM- 
I8E8. 

Where  a  tenant  under  a  lease  pays  rent 
monthly  in  advance,  and  the  building  i*  totally 
destroyed  by  fire,  h«  can  recover  from  the  land- 
lord the  motley  paid  for  the  rest  of  the  month. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  A.  H.  Porter  agolnst  F.  M.  Tull 
for  money  paid  as  rent.  Judgment  on  de- 
murrer. Plaintiff  appeals.  Reversed. 

Na^  &  Nash,  for  appellant  Jones,  Belt 
ft  Qninn,  for  reqiondent 

DUNBAR,  a  J.  This  to  an  action  for 
the  recovery  of  lease  mon^  paid  In  advance, 
according  to  the  terms  of  the  lease.  Hie 
re^wndent,  F.  M.  Tull,  the  owner  and  lessor 
the  leased  premises,  rented  and  leased  to 
A.  H.  Porter  and  G.  F.  Jackson  certain  rooms 
ac^  portions  of  the  building  known  as  the 
"Toll  Block,"  in  the  dty  of  Spokane.  The 


lessees  paid  the  stipulated  rent,  according 
to  the  terms  of  the  lease,  moathly,  In  ad- 
vance. Including  the  month  uf  August,  1889. 
On  the  4th  day  of  August,  1889,  the  build- 
ing was  destroyed  by  fire,  and  Porter,  for 
himself,  and  as  the  assignee  of  Jackson, 
brings  this  action  to  recover  from  Tull  the 
money  paid  in  advance  for  the  remainder 
of  the  month  of  August,  1889.  It  is  contend- 
ed by  the  appellant  that  the  authorities  In 
this  country  fully  sustain  the  proposition 
that,  when  there  Is  a  total  destructlou  of  the 
subject-matter  of  the  lease,  the  rent  shall 
be  apportioned,  and  the  tenant  Is  no  longer 
liable  on  his  covenant  This  proposition  Is 
conceded  by  the  respondent  so  t&r  as  it  ap- 
plies to  rent  that  is  due  for  periods  subse- 
quent to  the  term  for  which  the  rent  is  paid 
In  advance,  but  he  insists  that  a  distinction 
must  be  mode  here,  and  that.  Inasmuch  as 
!  the  parties  have  contracted  that  the  money 
I  must  be  paid  In  advance.  It  follows  that  they 
have  apportioned  the  risk,  or  settled  It  be- 
tween them;  that  the  tenant  assumes  the 
risk  of  losing  the  rent  for  the  time  for  which 
be  has  paid  In  advance,  and  the  landlord  as- 
sumes the  risk  of  losing  subsequent  pay- 
ments, besides  the  loss  of  bis  building.  We 
are  unable  to  discover  any  real  foundation 
In  logic,  law,  or  justice  for  this  distinction. 
The  consideration  for  which  the  lessee  pays 
a  monthly  rent  In  advance  Is  not  that  iie 
may  be  put  In  possession  of  the  building 
for  a  day  or  two  days  or  a  week,  but  the 
real  consideration  Is  the  use  and  possession 
of  the  building  for  a  month.  That  is  the 
valuable  thing  for  which  he  contnicts,  and 
for  which  he  parts  with  his  money;  and 
there  Is  an  implied  c<mtmct  on  the  part  of 
the  lessor  to  furnish  him  the  use  of  the 
building  for  the  time  for  which  he  pays  for 
it.  It  cannot  be  presumed  that,  because  a 
lessee  pays  In  advance,  he  has  in  contempla- 
tion the  fixing  of  a  different  degree  of  Il«- 
billty  In  case  of  the  destruction  of  the  leased 
premises  by  fire;  iietther  Is  It  so  intended  by 
the  lessor.  It  Is  simply  a  prudential  require- 
ment m  bis  part  to  secure  the  rent,  and  to 
protect  himself  against  the  chances  of  losing 
it,  and  the  inconvenience  and  trouble  of 
collecting  it  Conceding  that  the  lessee  Is 
not  liable  for  the  destnictlon  of  the  leased 
building  for  the  remainder  of  the  period  tor 
Which  the  building  was  leased,  there  must 
be  something  more  to  warrant  the  presump- 
tion that  the  parties  Intended  to  establish 
a  different  degree  of  liability  than  the  mere 
fact  that  the  money  was  paid  in  advance. 
What  difference  can  there  be  in  principle, 
so  fiir  as  fixing  liability  to  concerned,  wheth- 
er the  contract  to  to  pay  the  rent  monthly 
In  advance  or  monthly  at  the  end  of  the 
month?  Great  stress  to  placed  by  r^ond- 
ent  on  the  Idea  that  the  parties  have  made 
a  positive  contract,  and  that  they  are  bound 
by  Its  terms.  The  contract  In  one  instance 
la  as  positive  and  Unding  as  In  the  other, 
and  the  Uabillty  to  jmy  at  the  end  of  the 
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month  (s  aa  mach  fixed  by  such  (xtntract  as 
the  liability  to  pay  in  adraiice  is  fixed 
by  the  contract;  and  the  same  reason- 
log  that  woiUd  prevent  the  recovery  of 
the  money  paid  in  advance  would  compel 
the  payment  of  the  money  under  the  other 
contract  at  the  end  of  the  month  after  the 
destructt(m  of  the  building.  We  are  not 
cited  to  any  adjudicated  cases  on  this  point. 
The  reason  [wobably  Is  that  no  one  has  ever 
questioned  the  right  of  the  lessee  to  recover 
money  paid  for  that  which  he  never  received. 
We  think  the  complaint  states  a  good  cause 
of  action,  and  that  the  court  erred  tn  sustain- 
ing the  demurrer.  The  Judgment  is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  OTerrule  the  demurrer,  and  to  proceed 
In  accordance  with  fhbt  opinion. 

HOTT.  ANDERS,  and  SCOTT.  JJ.,  concur. 


(«  Waah.  SB) 

ENOCH  v.  SPOKANE  FALLS  &  N.  RY.  CO. 
(Supreme  Court  of  Wagliinyton.   May  24, 
1893.) 

PoBUC  Lands— Rights  of  Wat  — Pre-emption*. 

1.  Act  Cong.  March  8,  1875,  Rrantiivi 
rights  of  way  to  railroads  over  the  public  lands, 
provides  in  section  4  that  a  company  desiring 
the  benpfitB  of  the  act  shall  file  a  profile  of  its 
road,  which,  after  approval  by  the  secretary, 
shall  be  noted  on  the  plats,  "and  thereafter" 
all  lands  crossed  by  said  rigot  of  way  shall  be 
dlspiMed  of  subject  thereto.  Held,  that  the 
grant  passes  title  to  the  company  on  the  filing 
of  the  profile,  not  on  the  filing  of  the  articles 
and  proof  of  otfraiiization. 

2.  A  pre-emptor  who  has  filed  his  declara- 
tory statement,  but  has  not  paid  for  the  land, 
lias  a  "possessory  claim,"  within  the  meaning 
of  Act  Cong.  March  3,  1875,  S  3,  which  pro- 
vided for  the  condemnation  of  such  holdings 
in  the  public  lands  by  railroads  taking  advan- 
tage of  the  act,  and  is  entitled  to  compensation 
for  a  right  of  way  taken  through  his  land. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Evan  Eno<di  against  the  Spo- 
kane Palls  &  Northern  Railway  Company 
for  damages  for  a  right  of  way  taken  by  de- 
fendant through  plointlfrs  land.  Judgment 
/or  plaintiff.  Defendant  appeals.  Af- 
drmed. 

McBrlde  &  Allen,  for  appellant.  Ridpath 
&  Mardiallt  for  reqixHidmt. 

ANDERS,  J.  On  the  IGth  day  of  Mardi, 
1889,  the  respondent  settled  upon  the  N.  W. 
^  of  section  34,  in  township  20  N.,  range  42 
B.,  W.  M.,  and  on  the  18th  day  of  March, 
1889,  he  filed  his  declaratory  statement  In  the 
United  States  land  office  at  Spokane  Palls, 
Wash.,  and  thereby  claimed  the  right  to 
enter  the  said  land  under  tlie  provisions 
of  the  ppe-empdon  laws  of  the  United  States. 
He  built  a  house  thereon,  soon  after  bis 
Bettlemeot,  in  whldi  he  resided  continu- 
ously up  to  the  time  of  the  trial  of  this  ac- 
tion, and  cleared  some  15  or  20  acres  of  the 
land  for  culUvatiuu.    In  June  and  July,  1881), 


the  appellant  constructed  B  railroad  across 
these  premises,  and  appropriated  therefor  a 
«trip  of  land  100  feet  in  width,  extending 
from  a  point  about  10  rods  weet  of  the  south- 
east ctHner  to  a  point  on  the  west  line  there- 
of, about  33  rods  south  of  the  northwest 
conx&r.  The  respondent  brought  this  action 
to  recover  compensation  for  the  damages 
alleged  to  hare  been  sustained  by  the  tail- 
ing and  appropriating  of  the  right  of  way, 
and  tLj  digging  of  holes  In,  and  removing 
of  earth  from,  parts  of  the  land  outside  at 
the  limits  of  the  strip  taken  for  the  right  oi 
way.  The  appelant  contends  that  the  land 
dalmed  by  the  respondent  was,  at  the  time 
of  the  building  of  the  railroad,  piddle  land 
of  the  United  States,  and  ttiat  It  vns  entitled 
to  the  light  of  throu^  the  same  by 
Tlrtua  of  the  pm^akna  of  the  act  of  con- 
gress of  March  3,  1876*  entitled  *'An  act 
granting  to  railroads  a  rlj^t  of  way  throng 
the  pntdlc  lands  of  fbB  United  States."  Supp. 
Rev.  St  U.  S.  (2d  Ed.)  &L 

It  to  not  shown  by  the  recwdt  or  daimed 
by  the  respondent,  that  he  bad,  prior  to  the 
construction  of  the  rallFoad,  or  prior  to  the 
filing  of  tbe  profile  of  appellant's  road  with 
the  register  of  the  land  office  of  Spokane 
Falls,  and  the  approrql  thereof  1^  the  sec- 
retary of  the  InterlOT,  paid  for  the  land 
claimed  by  him;  and,  tUa  b^ng  so,  it  was 
within  the  poww  of  congress,  under  the 
rulings  of  itie  supreme  court  of  the  United 
States,  to  eraut  an  absolute  and  unlncnm- 
bered  rl^t  of  way  through  this  land  to  the 
i  railroad  company,  or  even  to  withdraw  the 
land  from  the  operation  of  the  pre-emption 
laws  altogether,  and  to  confer  the  right  to 
purchase  the  same  upon  some  other  person. 
Frisbie  v.  Whitney,  8  WalL  195;  Hutchlngs 
T.  Low,  16  Wall.  77.  These  cases  maintain 
the  doctrine  that  the  power  of  regulatloD 
and  disiK>sitlon  over  the  pabllc  lands  of  the 
United  States,  conferred  upon  congress  1^ 
the  constitution,  only  ceases,  under  the  pte- 
emption  laws,  when  all  the  preliminary 
acts  prescribed  by  those  laws  for  the  ac- 
quisition, IncludiDg  the  payment  of  the  price 
of  the  land,  have  been  performed  by  the  set- 
tle, and  that,  when  these  prerequisites 
have  t>een  complied  with,  the  settler,  for  the 
first  time,  acquires  a  vested  Interest  In  the 
property  occupied  by  him,  of  which  he  can- 
not subsequently  be  deprived;  and  Uie  same 
view  was  expressed  by  the  supreme  court 
of  California  In  Button  v.  Frisbie,  37  Cal. 
475.  It  seems  to  be  conceded  Uiat  the  ap- 
peUant  has  complied  with  the  conditions  of 
the  act  of  March  3,  1875,  and  Is  therefore 
entitled  to  all  of  the  privileges  and  benefits 
thereby  Intended  to  be  conferred  oa  railroad 
companies.  It  was  duly  incorporated  un- 
der the  laws  of  the  then  territory  of  Wash- 
ington, on  the  17th  day  of  April.  1S8S,  and 
a  copy  of  its  articles  of  incorporatlont  to- 
gether with  proof  of  its  organization,  ^as 
filed  in  the  office  of  the  secretary  of  the  in- 
terior on  June  6,  188&    On  November  21« 
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18S9,  It  filed  a  dnly-Terifled  profile  of  Its 
road,  as  definitely  located,  with  tho  regtsrter 
of  tbe  United  States  land  office  at  SpcAane 
Falls,  and  the  same  was  approved  by  the 
secretary  of  the  Interior  on  December  14, 
1889.  The  requirements  of  tbe  law  having 
been  thus  complied  with.  It  Is  Insisted  on  be- 
half of  appellant— First,  that  the  grant  of 
the  right  of  way  took  effect  in  its  favor  on 
June  5,  1888,  when  a  copy  of  its  articles 
of  incorporation  and  proofs  of  organization 
were  filed  and  approved  by  the  sec  rotary  of 
tile  Interior,  which  was  long  prior  to  the 
initiation  of  reepMident's  claim  under  the 
pre-emption  law,  and  was  therefore  not 
affected  by  such  claim;  and,  second,  that, 
whether  the  grant  became  operative  at  that 
date  or  subaeqn»itly,  still  the  respondent 
bad  no  such  an  interest  In  the  land  occupied 
t)y  him  as  entitled  him  to  indemnity  for  the 
ri^t  of  way  appropriated  by  the  appellant, 
for  the  alleged  reason  that  the  land  was  at 
tlie  time  public  land  of  the  United  States, 
and  therefore  included  in  appellant's  grant. 
On  the  other  hand,  the  respondent  contends 
"that  the  provisions  of  the  act  of  congress 
nnder  which  the  appellant  claims  did  not 
Inure  to  the  benefit  of  appellant  until  it 
filed  a  profile  of  its  road  in  the  office  of  the 
secretary  of  the  interior,  and  that  it  then 
only  took  effect  as  of  that  date;  and,  further- 
more, that,  by  the  terms. of  said  act,  the 
rights  of  pre-emption  and  homestead  claim- 
ants are  recognized  and  reserved  from  the 
operation  ct  the  grant 

We  think  the  construction  contended  for  by 
the  respondent  is  the  only  one  warranted  by 
a  fyir  lnterpretati<»i  of  all  the  prorislotts  of 
the  statute.  If  the  first  section  stood  alone,  It 
would  be  difficult  to  escape  the  conclusion 
that  it  was  Ihe  Intention  of  congress  that  the 
ffeant  ttiereln  moationed  should  attach  in  fa- 
vor of  any  raUnKid  company  immediately  up- 
on the  flltatg  of  a.  copy  of  its  articles  of  Incor- 
poration and  proofs  of  organization  as  there* 
in  provided;  but  a  crasidemtlon  of  subse- 
quent sections  leads  ns  to  tiie  condnslon  fliat 
SDCh  was  not  the  Intention  of  the  framere  of 
the  act  ^  the  fourth  section  it  te  provided 
"that  any  railroad  company  desiring  to  se- 
cure the  benefits  of  this  act  shall,  within 
twelve  months  after  the  location  of  Its  road, 
If  the  same  be  npon  sorv^ed  lands,  and.  If 
upon  imsurveyed  lands,  within  twelve  months 
oner  the  survey  thereof  1^  the  UiUted  States, 
file  with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located  a  profile  of 
Its  road;  and,  npon  approval  thereof  by  the 
secretary  the  interior,  the  same  shall  be 
noted  npon  the  plats  In  said  office  and  there- 
after ail  such  lands  over  which  such  right  of 
way  shall  pass  shall  be  disposed  of  subject  to 
such  right  of  way."  From  this  provision  it 
would  appear  that  no  railroad  company  can 
claim  to  be  a  grantee  of  a  right  of  way  over 
the  public  lands  until  a  profile  of  its  road  has 
been  filed  and  approved  as  therein  speclfleil; 
and,  after  that  has  been  done,  the  grant  Is 


not  operative  npcm  lands  to  whidi  private 
rights  have  previously  attached.  This  is 
the  clear  import  of  the  language  used  in  the 
third  section,  which  provides  the  manner  in 
which  private  lands  and  possessory  claims  on 
the  public  lands  of  the  United  States  may  be 
condemned.  The  respondent  in  this  case  was 
certainly  a  possessory  claimant  on  the  public 
lands  of  the  United  States,  and  the  appel- 
lant had  therefore  no  right  to  apprt^riate 
any  portion  of  his  "claim,"  except  npon  pay- 
ment of  a  joBt  comp^isation,  to  be  ascer- 
tained in  the  manner  provided  by  law.  In 
Baihroad  Co.  v.  Sture,  32  Minn  95,  20  N.  W. 
Rep.  229,  the  supreme  court  of  Minnesota, 
speaking  of  this  act  of  March  3,  1875,  said: 
"This  is  not  in  the  nature  of  an  at>solute 
grant  in  praesentl  to  a  designated  company, 
as  in  the  case  of  Railroad  Co.  v.  Baldwin,  103 
V.  S.  426,  where  it  was  held  that,  as  soon 
as  the  route  is  definitely  fixed,  the  title  at- 
tadiee  from  the  date  of  the  act  This  act  is 
in  the  nature  of  a  general  offer  to  the  public, 
which  takes  effect  and  becomes  operative  as 
a  grant  to  a  particular  company  only  when  it 
accepts  Its  terms  by  a  compliance  with  the 
conditions  precedent  prescribed  in  the  act 
itself.  This  proposition  rests  on  elementaiy 
principlea.  A  grant,  like  any  other  contract 
must  have  two  parties,— a  grantor  and  gran- 
tee,—and  an  offer  not  accepted  constttntes  no 
contract  This  Is  deariy  the  ttieory  on  which 
the  act  is  fEuned.  It  merely  offers  or  pro- 
poses to  give  any  railroad  company,  upon 
compliance  wllb  Its  terms,  tbe  right  of  way 
over  public  lands,  to  irtiioh  private  rights 
have  not  attadied  at  or  before  the  date  of 
such  compliance."  Such  is  also  the  view  of 
the  supreme  court  of  Oregon,  as  expressed  In 
Larsen  v.  Navigation  Oo..  23  Pac.  Rep.  874. 
The  court  there  stated,  tn  construing  this  act: 
"It  does  not  assume  to  grant  the  possessory 
claims  €t  those  who  had  acquired  them  prior 
to  the  time  of  compliance  with  the  act  by  a 
railroad  company  claiming  the  b«ieflt  of  the 
act,  for  the  reason  that  the  third  section  of 
the  act  provides  for  the  condemnation  ot  mch 
posaessoiy  daima.  This  provi^n  Is  a  clear 
recognition  of  such  claims  as  against  any  cor- 
poration olwlmtng  by  title  subsequent  to  their 
acquidtlon."  It  is  true  that  in  both  of  the 
above  cases  tbe  rights  ot  a  homestead  dalm- 
8nt  w«ae  involved,  but  we  think  the  some 
rule  must  be  held  appUcaUe  as  well  to  the 
posBOBSory  claims  of  those  occupying  lands 
under  the  provisicms  of  the  pre-emption  laws. 

At  the  trial  of  this  cause,  the  Judge,  amcnv 
other  Instructions,  charged  the  Juty  "that  in 
estimating  the  damages.  If  any,  which  the 
Jury  may  find  from  the  evidence  the  ^alntiff 
has  sustained  by  reason  of  the  acts  of  the 
d^endant  the  jury  are  to  disregard  any  evi- 
dence which  may  have  been  delivered  to 
them  as  to  enhancement  In  value  of  the 
lands  In  question,  and  consider  only  the 
amount  of  damoges,  If  any,  plaintiff  has  suf- 
fered by  reason  of  the  acts  of  defendant  set 
out  in  the  complaint"   The  following  in- 
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stniction  was  also  given  to  the  jury:  "In  ee- 
Umating  the  damages  which  the  plaintiff  will 
be  entitled  to  recover.  If  you  And  htm  entitled 
to  recover  anything,  you  must  consider  two 
elements  of  damages:  First,  the  actual  mar- 
ket value  of  the  strip  of  land  actually  taken 
by  the  railroad  company  at  the  time  It  was 
taken,  Irre^tectlve  of  any  benefit  from  tbe 
proposed  railroad."  It  la  daimed  by  the 
teamed  cotms^  for  the  .appellant  that  these 
instnictloDa  were  erroneous^  for  the  reason 
ttiat,  as  given*  Ihey  permitted  the  jury  to  fix 
the  value  <a  the  land,  at  the  time  the  railroad 
was  fxmstmcted  over  it,  without  deducting 
tiie  amount  the  land  had  been  en- 

hanced in  value  by  Rflsm  of  the  oonBtruetkm 
of  the  proposed  road.  Tbe  last  Instmctttm 
above  set  forth  Is  certainly  nnobjectlonauie. 

It  iB  tn  accordance  with  section  10,  art  1, 
of  our  state  constitution,  which  provides  tbat, 
when  private  prc^erty  Is  taken  for  a  rl^t  of 
way  by  any  corporation  other  ttian  munici- 
pal, compoisation  shall  be  made  as  tiiereln 
spaced,  'irrrapectlve  of  any  benefit  frcon 
any  Improvement  proposed  by  such  corpora- 
tion.*' If  the  Instruction  was  too  general  In 
Its  terms,  it  was  the  duty  of  the  appdhmt  to 
ask  the  court  to  make  it  more  ^edflc.  In- 
stead of  merdy  objecting  to  it  In  ttie  form  as 
given. 

Nor  do  we  think  the  first  Instmctlon  given 
by  the  conrt  Is  open  to  Just  criticism.  If  tiie 
court  had  permitted  the  Jury  in  their  estima- 
Uoa  at  damages  to  take  Into  consideration 
the  enhancement  of  the  value  of  the  lands 
in  qtiestlon,  It  would  have  sanctioned  an  as- 
sessment which  was  not  "irrespective  of  ben- 
efits," and  hence  in  contravention  of  the  pro- 
vision of  the  constitution  above  mentioned. 
Under  any  view  that  may  be  taken  of  this 
constitutional  provision,  ben«iits  cannot  be 
set  off  against  damages  resulting  from  appro- 
priations for  rights  of  way  for  railroads.  Un- 
der the  constitution,  the  landon'uer  is  enti- 
tled to  full  compensation,  In  money,  for  tlie 
injury  sustained,  and  that  provision  precludes 
payment  of  nny  part  of  such  compensation 
in  benefits;  but,  in  order  that  there  might  be 
no  doubt  upon  this  question,  the  framers  of 
the  section  of  the  constitution  under  consid- 
eration further  declared  that  such  compMisa- 
tlon  should  be  ascertained  Imsiiectlve  of  ben- 
efits. Does  this  phrase  mean  that  the  cor- 
poration making  the  appropriation  may  show 
that  the  value  of  the  property,  a  part  of 
which  It  takes  for  a  right  of  way,  has  been 
enhanced  by  the  construction  or  proposed 
construction  of  Its  road,  and  then  deduct  such 
enhancement  from  the  present  value  of  the 
land,  and  only  pay  the  remainder  as  dam- 
ages? Or  does  it  mean  that  a  person  whose 
land  Is  taken  for  the  use  of  a  railroad  Is  en- 
titled to  its  fair  market  value,  without  re- 
gai-d  to  the  causes  that  may  have  contributed 
to  make  up  such  value?  The  latter  Is  the 
construction  given  by  tlie  highest  courts  of 
several  of  the  states  whose  cunstitutions  con- 
tain a  similar  provision.  In  Glesy  v.  liail- 


road  Co.,  4  Ohio  SL  308,  which  Is  a  well-cwi- 
sidered  case,  it  was  held  that  the  expression 
"irrespective  of  benefits,"  and  the  words 
"wiUiout  deduction  for  benefits,"  both  ol 
■which  were  used  In  the  constitution  of  Ohio, 
were  equivalent  in  meaning;  and,  in  speaking 
of  the  compensation  to  be  paid  for  hind  con- 
demned for  railroad  piui>oseB,  the  court,  by 
Rauney,  J.,  there  said:  "The  word  'irrespec- 
tive' relates  to  this  full  compensation,  and 
binds  the  Jury  to  assess  the  amount,  without 
locking  at  or  r^anUng  any  bm^ts  contem- 
plated by  the  oinstniction  of  tbe  Improve- 
ment Where  this  Is  done,  and  this  con^ 
oration  wholly  excluded,  the  jury  have  noth- 
ing to  do  but  ascertain  the  fiilr  market  value 
of  the  property  talcen,  whldli  Is  but  saying 
that  nothing  shall  be  deducted  from  that 
value  on  account  of  such  benefits.  The  oppo- 
site construction,  so  far  from  requiring  the 
assessment  to  be  made  Irrespective  of  these 
benefits.  In  effect  oompds  the  Jury  to  ascer- 
tain their  value  to  the  property,  and  to  de- 
duct so  much  as  they  have  increased  it.  thus 
using  a  word.  Introduced  for  the  sole  bene^ 
fit  of  the  property  holder.  In  such  manner  as 
to  deprive  him  of  a  portion  of  the  ai^nowl- 
edged  present  value  of  his  property,  or  to  al- 
low him  to  be  paid  for  a  part  of  its  v^ue  in 
t>encfit8,  and,  at  the  same  tlm^  fastens  npcHi 
the  constitution  the  gross  Inconslstoicy  of  al- 
lowing a  corporation  to  procure  a  right  of 
way  npon  easier  terms  than  could  be  done  by 
the  pubhc."  And  in  the  same  opinion  the 
court  further  said:  "The  Jury  are  not  re- 
quired to  consider  how  much,  nor  permitted 
to  make  any  use  of  the  fact  that  it  may  have 
Increased  in  value  by  the  proposal  or  c<m- 
stnictiou  of  the  work  for  which  It  is  taken." 
This  construction  of  the  constitation  was  ad- 
hered to  in  Railroad  Co.  v.  Collett  6  Ohio  St 
IH'2,  and  In  Kallroad  Co.  v.  Ix>ngworth,  30 
Ohio  St  108;  and  a  substantially  similar 
view  is  held  In  Railroad  Co.  v.  Anderson,  39 
Ark.  107;  In  Railway  Co.  v.  Rhea,  44  Ark. 
25S;  in  Railroad  Co.  v,  Orr,  8  Kan.  410;  In 
Hunt  V.  Smith,  9  Kan.  137;  In  Rclsner  v. 
Railroad  Co.,  27  Kan.  382;  and  by  the  su- 
preme court  of  Alabama  and  California.  See 
Railroad  Oo.  v.  Burkett  42  Ala.  83;  Railway 
Co.  V.  Porter,  74  Cal.  261,  15  Pac.  Rep.  774; 
MuUer  v.  Railway  Co.,  83  Ciil.  240.  23  Pac 
Rep.  265;  Railway  Co.  v.  Haven.  iH  C;il.  480, 
29  Pac.  Rep.  875.  And  in  the  supremo  court 
of  Iowa,  under  a  constitutional  provision  that 
the  Jury  "shall  not  take  into  consideration 
any  advantages  that  may  result  to  said  own- 
er on  account  of  the  improvement  for  which 
it  is  tak»i,"  the  point  was  made.  In  Britton 
V.  Railroad  Co.,  59  Iowa,  540,  13  N.  W.  Rep. 
710,  that  If  the  value  of  the  land  had  been 
increased  by  the  coustriiciloo  of  the  road, 
that  should  be  considered,  and  the  damages 
reduced  bccatise  of  such  fact;  but  the  court 
held  that  all  benefits  and  advantages  wero  in- 
cluded in  estimating  the  value,  and  non*  ex- 
cluded. We  are  not  unmindful  of  the  tact 
that  this  court  laid  down  a  different  rule 
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from  that  enunciated  In  the  abore  decisions 
for  the  measnre  of  damages  in  cases  like  the 
one  before  us,  In  Kallroad  Ck>.  t.  Coleman,  3 
Wash.  St  234,  28  Pac.  Rep.  514;  but  npon 
farther  reflection,  and  from  an  examination 
<a  authorities  which  were  not  brought  to 
our  attmtloD  in-  that  case,  vre  liare  become 
satisfied  that  the  equitable  rule  there  adopted 
Is  at  variance  with  the  provlslonB  of  section 
10,  art  1,  of  our  state  constitution.  That  will 
therefore  no  longer  be  deemed  an  anthorlta- 
Hve  expression  of  the  opinion  of  this  court 
upon  that  question.  We  think  that  the  true 
me.'umre  of  damages  in  such  case*  Is  the  fair 
market  ralue  of  the  land  tasen  at  the  time 
of  the  appropriation,  together  with  the 
amotint  of  depreciation.  If  any.  In  the  value 
of  the  land  not  taken,  and  that  these  respec- 
tire  amounts  should  be  ascertained  irrespec- 
tive of— that  is,  without  regard  to— any  bene- 
fits that  may  have  resulted  from  that  con- 
struction or  proposed  oonstmctlon  of  the  rail- 
road. Percrfving  no  error  In  the  record,  the 
Judgment  of  the  court  below  must  be  af- 
firmed; and  It  Is  ao  ordered. 

DUNBAR,  O.  J.,  and  HOYT,  STILES,  and 
SCOTT.  JJ..  concur. 


(6  Waib.  OS) 

WATT  T.  O'BRIEN  et  nx. 

(Supreme  Conrt  of  Washington.  May  26, 
1893.) 

Apfral— DiBMissAii  —  Stat>hkkt  OF  Facts— Cbb- 

TiriCATB  BT  EX-JODOB  —  DlSQUAUTIBD  SUCCES- 
SOR. 

1.  A  statement  of  facts  certified  by  the 
perstHl  who  presided  at  the  trial  after  be  ceased 
to  be  a  judge  will  be  stricken  from  the  files, 
and  the  appeal  dismissed,  thoagh  his  successor, 
hr  reason  of  his  connectioa  with  the  case,  was 
disqualified  to  act. 

2.  Id  such  case  the  notice  should  be  that 
the  statement  of  facts  will  be  settled  before 
the  conrt  wherein  the  action  is  pending,  and. 
when  the  case  is  brought  on  for  hearing,  It  will 
be  continued  until  a  judge  qualified  to  act  is 
present 

Appeal  from  superior  oonrc,  Thurston  coun- 
ty; J.  W.  Robinson,  Judge. 

Action  by  J.  F.  Watt  against  B.  G.  O'Brien 
and  wife  to  canc^  a  tax  deed.  From  a  Judg- 
ment for  plalntut,  defendants  appeal.  Dis- 
mlS8«L 

FtiSL  SMUman,  for  appdlants.  Chas.  H. 
Arer,  for  respondent 

HOYT,  J.  It  is  dear  that,  under  the  set- 
Oed  rulings  of  this  oonrt,  the  certificate  to 
the  statement  of  facts  contained  In  this  rec- 
(Hd  is  wnch  that  the  respondent  Is  entitled  to 
have  It  Btridcen  therefrom,  and  this  is  admit- 
ted 1^  the  appellants.  Tli^  seek,  however,  to 
av<^d  the  forco  oC  such  rule  by  diowlng  that 
tlie  Judge  who  was  the  successor  of  the  one 
who  tried  the  case  was,  by  reason  of  his  con- 
nection therewith,  disqualified  to  make  any 
order  herein,  and  that,  for  that  reason,  he 
could  not  give  bis  notice  of  the  settlement  of 


the  statonrat  of  facts  before  the  court,  from 
which  It  should  follow  that  the  Judge  who 
tried  the  case  must  be  allowed  to  settle  such 
statement,  notwithstanding  the  fact  that,  be- 
fore the  date  fixed  for  such  settlement,  he 
had  ceased  to  be  such  Judge.  We  are  unable 
to  see  that  such  oontingency  cotild  at  all 
affect  the  rule  heretofore  announced  by  this, 
court  The  Jurisdiction  of  the  superior  court 
for  Thurston  county  could  in  no  manner  de- 
pend upon  the  fact  of  the  disqualification  of 
a  particular  Judge.  It  follows  that  In  this 
case  the  notice  should  have  been  that  the 
statement  of  facts  would  be  settled  before 
the  superior  court  for  Thurston  county,  and 
if,  when  the  matter  came  on  to  be  heard,  it 
I  was  ascertained  that  the  Judge  of  said  court 
i  was  disqualified  from  acting  in  the  matter,  It 
!  would  have  to  be  continued  until  a  Judge 
i  qualified  to  act  was  present  The  statement 
I  must  be  stricken,  and,  this  having  been  done. 
It  follows,  under  a  universal  course  ot  de- 
cisions by  this  court,  that  the  case  is  not 
here  for  any  purpose,  and  fliat  the  appeal 
must  be  dismtesed. 

DUNBAR,  a  J.,  and  SCOTT  and  STILES. 
33^  amcur. 


(«  wub.  4U> 
MURRAY  V.  PETERSON  «t  at 
(Supreme  Court  of  WasUngtcm.  Uay  27, 
1883.) 

AlAEKATIOV  OF  IVSTBOinilfTS— FUUDnTG  BfOUA- 

TlOMv 

1.  A  material  alteration  of  a  written  lostru- 
;  ment  by  a  stranger  without  authority  does  not 
:  invalidate  It 

;  2.  In  an  actfmi  on  a  written  iDBtniment, 
'  where  the  answer  alleges  that  the  instniment 
I  has  been  altered  without  defendant's  consent, 
,  but  does  not  allege  that  It  was  altered  by 
:  plaintiff  or  by  his  authority,  Kpoliatlon  of  the 
1  mBtmment  by' a  straaf^er  is  sufficiently  allwed 
!  in  a  reply  admitting  the  alterarioo.  but  aver- 
'  ring  that  it  was  not  made  by  olaiotiff  or  bv  bis 
■.  authority;  that  it  was  made  without  his  an- 
:  thority,  knowledge,  or  consent;  and  that  he 
!  has  no  knowledge  or  information  as  ta  when' 
j  or  by  whom  it  was  made. 

I    Appeal  from  sapaim  court,  Klttitass  coun- 
tj:  Carroll  B.  Graves,  Judge. 

Action  by  David  Uomiy  against  W.  H. 
Peterscm  and  others  on  a  note.  From  a  Jud{^ 
ment  for  jdalntiff,  defendants  appeaL  Af- 
firmed. 

Frost  ft  Warner,  for  appellonti.  A.  Mires 
and  Frank  H.  Rndkln,  for  respondent 

1 

DUNBAR,  C.  J.   This  is  an  action  upon  a 
!  promissory  note  wherein  there  had  been 
!  an  original  provision  for  an  attorney's  fee  of 
!  5  per  cent  upon  the  amount  due  upon  sold 
I  note  In  case  suit  should  be  Instituted  to  col- 
I  lect  the  same.   Prior  to  the  ccmmencement 
of  tlie  action,  plaintiff  conceded  that  the 
provUdon  for  an  attorney's  fee  of  5  per  cent 
had  been  changed  to  15  per  omt  by  writli^ 
a  figure  1  Immediately  before  the  figure  5. 
In  the  first  ciHnplalnt  the  note  was  declared 
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In  Its  ohaneed  tarm.  Bf  permlaBton.  of 
tlte  court,  an  amended  oompUint  waa  filed, 
ip^ch  described  the  note  aa  orlgbially  exe- 
oated,  and  demand  was  made  tor  jndsmoit 
In  die  amount  of  the  note^  and  for  an  attor^ 
n^'a  fee  of  6  per  cent  of  that  amotmt  To 
this  complaint  the  defendants  answered,  al- 
leging the  change  in  the  note,  and  denying 
that  It  was  their  contract  The  language  of 
the  answer  concerning  the  change  In  the 
note  la  as  follows:  "Said  promissory  note 
was,  without  the  authority,  knowledge,  or 
consent  of  the  defendants,  or  either  of  them, 
altered  In  this,"  (here  follows  des(^ption  of 
the  alteration.)  To  ^Is  afflrmatlTe  defense, 
plaintiff  relied  as  follows:  ''FlalntlfC  admits 
that  the  promissory  note  on  which  said  ao- 
tioQ  was  brooght  was  changed  aa  in  said  an- 
swer stated,  but  avers  that  said  promissory 
note  was  iwt  changed  by  him  or  by  bis  ao- 
thorlty,  but  that  said  ohao^e  and  alteration 
was  made  without  his  authority,  knowledge, 
or  conamt;"  also  allied  that,  when  the  first 
eomplaint  was  filed,  he  had  no  knowledge 
or  Information  that  tlie  note  had  been 
altered  or  changed,  and  averred  that  he  had 
no  knowledge  or  Informadon  as  to  when  or 
by  whom  said  note  was  altered  and  changed. 
The  defendants  moved  for  Judgment  on  the 
pleading  which  motion  the  court  overruled. 
Hie  case  went  to  trial,  and  a  v^^ict  was 
rendered,  and  judgment  entered  for  the 
plaintiff  In  aocordanoe  with  bis  prayer. 

There  Is  no  question  in  this  case  of  any 
presumption  as  to  whether  the  alteration 
was  made  before  or  after  ddlTery*  (or  tt  Is 
admitted  that  It  was  made  after  deUreiy; 
nor  do  we  understand  that  the  rule  is  con- 
tended for  by  the  appdlents  that  a  matMlal 
alteration  made  In  a  written  instrument, 
whether  by  a  party  or  a  stronger,  avoids  the 
InstmmfflLt.  At  all  erents,  the  whole  trend 
of  modem  anthorlty  la  opposed  to  this  role; 
for.  whUe  there  Is  no  doubt  that  a  willful 
axul  material  alteratimi  of  a  written  lastni- 
mcAt  made  oae  <a  the  parties  to  it,  and 
'  without  Uie  authority  of  the  other  party,  de- 
feats any  rlf^t  he  would  otfan^vlse  have  un- 
do* It,  the  rale  that  an  alteration,  although 
material,  cannot  Invalidate  a  wrtttm  Instru- 
ment when  made  by  a  stranger  to  the  con- 
tract, Is  Just  as  thoroughly  estnbllahed.  See 
1  Araer.  &  Eng.  Ena  Law.  606,  ood  cases 
(dted.  And  this,  in  oar  opinion.  Is  a  just  rale; 
tor  while  It  Is  true  that  a  party  who  has  the 
custody  of  a  written  Instrument  should  be 
held  to  a  reasonably  strict  care  of  It,  and 
care  should  be  taken  to  prevent  him  from 
declaring  on  an  altered  instrument,  and  then 
simply  curing  It  If  the  fraud  be  discovered, 
yet  more  abuses.  In  our  Judgment,  would  oo- 
onr  If,  by  the  sp<:diatlon  of  an  Instrument 
by  a  atraiger,  the  party  entitled  to  it  should 
thereby  be  deprived  of  his  relief.  So  that, 
we  take  It,  the  material  and  practical  ques- 
tion in  this  case  Is,  does  the  reply  of  the 
plaintiff  allege  the  spoliation?  We  think  it 
dceSb  ▲!  oU  ereots,  his  leplx  Is  as  d^nite 


as  the  affirmative  afleffatlons  of  the  answer. 

and  about  as  definite  as  It  could  have  be«D 
made  without  knowledge  of  the  manner  la 
which  the  alteration  was  made.  Hie  answer 
does  not  specifically  charge  the  i^alntiff  with 
making  the  alteration,  and  thore  Is  no  more 
preaumptioa  from  the  allegation  that  he  did 
it  than  that  a  stranger  did.  Presomptlotts  oC 
fact  sometimes  follow  undisputed  allega- 
tions, but  the  allegation  Its^  most  be  deO* 
nlte.  The  reply  does  deny  specifically  that 
the  change  was  made  by  idalntlfl;  <w  by  his 
authority,  and  states  affirmatlvdy  that  It 
was  made  without  his  knowledge  or  consent, 
and  fully  excuses  a  more  definite  allegatloB 
by  alleging  that  he  has  no  knowledge  or 
formation  as  to  when  or  by  whom  said  note 
was  altered  and  changed.  If  this  allegation 
were  trae,  It  is  all  that  he  could  plead,  and 
the  lenst  liberality  of  oonstraction  would  hold 
It  equivalent  to  pleading  a  spnllatloa  of  the 
instrument  We  find  no  error  In  the  record, 
and  the  Jttdgment  Is  therefore  afflnned. 

ANDEIIS,  HOYT,  and  SCOTPt  33^  coneor. 


(7  Wamli.  US) 

WEBSTER  V.  SEATTLE  TRUST  CO.  et  sL*- 
(Sopreme  Court  of  Wasbingtoo.  June  S,  18B&.) 
Wills— Pkobatk— Res  Judicata. 
A  will  ^Tlng  testator's  prt^wrtr  to  his 
widow  for  life,  then  to  rev»t  to  bis  heirs 
at  law,  was  admitted  to  probate,  the  wid- 
ow serring  as  executrix  witbout  bond,  as  re- 
quired by  the  will,  showing  that  the  will  was 
sot  lost  Bight  of.  Afterwards,  on  ber  peauuo 
aa  executrix,  an  order  of  distribudoo  was 
made,  under  tbe  statute  of  deMents,  to  ber  and 
two  children,  bom  after  the  will  was  made, 
the  court  finding  that,  by  failure  to  mention 
Buch  children,  testator  died  "intestate,"  undw 
tbe  statute.  Afterwards  sale  and  partition  of 
the  land  was  made,  on  the  widow's  petition. 
In  her  capacity  as  execotrlx.  Bdd,  that  as 
testator  did  not  die  Intestate  as  to  the  widow, 
and  as  the  order  of  distribution  has  not  been 
rereraed,  the  courts  are  bound  tiy  the  order  of 
ditttrihutlon,  and  It  was  error  for  a  court  in  a 
collateral  proceeding  to  hold  that  the  widow 
took  anything  but  ths  estate  allowed  her  hr 
the  will. 

Appeal  from  sopertw  court  KInf  county; 
James  W.  Langley,  Judge. 

Acdon  by  Maiy  B.  Webster  against  ihs 
Seattle  Trust  Oompony  and  others  tor  wf^ 
clAo  performance  of  a  contract  to  pnrebass 
land.  From  a  Judgment  for  jtatntlilf,  dcCnd- 
anu  iw>eal  Heversed. 

Oreoie  ft  Torner,  tor  ivp^lant  Seatds 
Trust  Ga  A.  W.  Hastte,  tor  James  R.  Bur- 
den, guardian  ad  Uton  of  ottier  aprtllsiitB 
Frestm,  Carr  ft  Preston  and  W.  R.  tar 
resipondent 

BTILES,  J.  Henry  A.  WstNtar  dlsd  li 
1S8S,  leaving  a  will  made  In  1S76.  At  ths 
date  of  the  will  lie  was  a  msciied  asaa,  tad 
hod  one  child,  a  mlnw,  who  died  before  his 
father.  Two  other  children  were  bora  after 


'Behearing  pendinf. 
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the  date  of  the  will,  and  survived  th^  fa- 
ther, and  they  and  the  widow  were  the  heirs 
at  law  of  the  decedent's  estate.  The  will 
contained  but  one  dispo^g  clause,  aside 
from  a  direction  for  the  payment  of  debts, 
whi(^  was  as  follows:  "I  give,  bequeath,  and 
devise  all  my  estate,  real  aad  personal,  of 
which  I  may  die  Beised  and  poesessed,  to  my 
wife,  Mary  Elizabeth  Webster,  now  living  at 
Port  Townsend,  Washington  territory,  during 
her  lifetime.  What  remains  of  the  same  at 
her  death  shall  revert  to  my  heirs  at  law.*' 
Probate  of  the  will  was  had  In  18S3,  in  Jef< 
ferson  county;  and  thereafter,  In  the  year 
1884,  upon  petition  of  the  widow  and  execu- 
trix, the  probate  court  ordered  a  distribution 
of  the  eetate,  in  accordance  with  the  stat- 
utes of  descent,  viz.  one-half  of  the  commu- 
nity property  and  one-third  of  the  separate 
property  to  the  widow,  and  one-fourth  of  the 
community  and  one-third  of  the  separate 
property  to  each  of  the  children,  lu  arriv- 
ing at  this  result,  the  court  found  that 
"whereas,  the  failure  to  mmtion  the  minor 
heire  in  said  will,  they  having  been  bom  after 
said  will,  [Henry  A.  Webster]  did,  hi  accord- 
once  wlth  section  182o  of  Code  of  1S81,  die  In- 
testate." 

This  case  arises  upon  an  action  brought  by 
the  widow  In  1892  to  compel  specific  per- 
formance of  a  contract  made  by  her  with 
the  appellant  the  Seattle  Trust  Company  for 
the  sale  of  lot  4,  section  27,  township  25  N., 
range  4  In  King  coimty,  wherein  she  cor- 
enanted  for  the  conTeyance  of  an  unincum- 
bered fefr«imple  tttie.  This  tract  was  Includ- 
ed In  the  invMitory  of  property  administered 
upon  In  Jefters(Hi  county,  and  was  there 
found  to  be  the  lieparate  property  of  the  de- 
ceased. In  the  record  of  the  case  there  Is  an 
exemi^lfied  eopj  ot  the  record  In  the  probate 
court  ot  Jetteraon  county,  inrfmling  certain 
orders  which  we  have  not  yet  mentioned,  but 
wbldi  are  not  to  be  lost  sight  ot  Subse- 
quent to  the  ordw  ot  dtartnbation,  and  In 
September,  3884,  an  ordw  of  the  probate 
court  appears,  which  redtes  that  It  has  beoi 
satisfactorily  shown  to  the  court  that  the  real 
estate  of  the  decedent,  which  included  nu- 
merous tracts  of  land  In  each  of  nine  counties 
in  the  territcay,  1b  inc^utble  of  fair  and  actu- 
al putitim  or  dirlalon  among  the  heira  at 
law.  Therefore^  upcm  the  petition  of  tiie  esc- 
ecatrix,  and  upon  the  eoweat  ot  the  guardian 
of  the  diUdren,  an  order  of  sole  of  the  whole 
of  this  pn^ei^  at  public  auction  is  made. 
Pursuant  to  tills  order,  appears  a  return  of 
sale  ot  the  tract  In  question  to  James  R. 
Hayd^  a  confirmatim  of  the  sale,  and  an 
executrix's  deed  to  the  pnrcDaser.  December 
11. 1884.  On  December  16, 1884.  Hayd^  and 
wife  quitclaimed  the  tract  to  Mrs.  Webster, 
the  respondent. 

The  course  of  proceeding  taken  in  this  case, 
both  In  the  superior  court  and  here,  by  both 
parties,  seems  to  be  to  Ignore  all  of  the  re- 
corded acts  of  the  probate  court  of  JeCferson 
county  subsequent  to  the  probate  of  the  wilL 


The  complaint  alleges  that  notwithstand- 
ing the  children  of  Webster  were  In  effect 
named  In  the  will,  and  were  provided  for 
therein,  and  that  t£e  will  was  a  valid  and 
operative  will  in  all  respects  upon  the  whole 
estate  of  the  decedent,  "the  said  probate 
court,  without  formal  adjudication,  however, 
did  treat  the  said  will  as  absolutely  void,  and 
did  proceed  to  administer  the  said  estate  in 
all  rejects  as  if  the  said  decedent  had  died 
mtestate."  The  proof  upon  this  point  is 
lent,  excepting  through  the  production  of  the 
record,  and  the  finding  of  the  superior  court 
Is  merely  that,  after  the  proof  of  the  will, 
the  probate  court  did  "treat  the  will  as 
void,"  and  proceed  to  administer  the  estate 
as  though  Webster  had  died  intestate.  Noth- 
ing at  all  is  made  of  the  sale  by  the  execu- 
trix to  Hayden,  or  <^  his  conveyance  to  Mrs. 
Webster.  In  short;  there  are  two  questions 
presented  here,  both  of  which  are  based  upon 
the  will  itself,  from  which  alone  it  is  as- 
sumed the  tiUe  Is  to  flow:  (1)  Did  Webster 
die  hitestate  as  to  his  children?  (2)  Has 
Mrs.  Webster  any  power  of  sale  under  the 
will,  and,  if  she  has,  does  it  cover  only  her 
life  estate,  or  can  she  alienate  the  fee? 

It  is  somewhat  embarrassing  to  feel  com- 
pelled to  go  outside  of  the  case  presented  by 
counsel,  but  wo  are  unable  to  understand,  as 
at  present  advised,  why  the  order  of  distri- 
bution of  the  probate  court,  made  nearly  10 
years  ago,  and  not  appealed  from,  shotdd  not 
now  stand,  and  why  all  com-ts  are  not  estop- 
ped to  construe  the  will  upon  the  first  point 
above  stated.  That  court  had  full  Jmlsdlo- 
Hon  to  determine  the  matter  of  distribution, 
both  upon  questions  of  law  and  fact,  and  it  Is 
not  shown  that  anything  was  wanting  to  Its 
exerdso  of  Its  power  at  the  time  of  its  ac- 
tion. Both  the  subject-matter  and  the  per- 
sons were  before  it,  and  it  rendered  Ite  judg- 
ment, not  informally,  as  tbe  complaint  h^ 
alleges,  but  with  as  mnch  formality  as  is  dis- 
played tn  an.T  part  of  tiie  Tolumlnous  pro- 
ceedings in  this  recMtl.  The  exact  phrase 
used,  Tia.  that  Webster  died  "Intestate,"  was 
not  quite  correct.  Inasmuch  as  the  statute 
limited  the  intestacy,  if  any,  to  the  children, 
and  the  will  for  all  other  purposes  remained. 
But  Mrs.  Webster  was  du^  appointed  exeeu- 
tiix,  not  administratrix,  and.  as  required  by 
the  will,  she  served  without  bond,  diowlng 
that  fho  wUI  was  not  lost  alj^t  of.  From 
this  order  of  distribution  an  appeal  lay  to  the 
district  and  the  supreme  court  of  the  terri- 
tory and  tiie  supreme  court  of  the  United 
States;  but  the  record  does  not  riiow  this  ad- 
judication to  have  ever  been  reversed.  On 
the  contrary,  the  very  next  proceeding  is  an 
application  upon  the  part  of  Mrs.  Webster, 
In  her  capad^  of  executrix,  for  a  sale  of  the 
real  ratate,  because  It  could  not  be  faliiy  par- 
titioned, showing  that  she  was  accepting  and 
availing  herself  of  the  judgment  of  the  pro- 
bate court  Unless,  therefore,  there  be  some 
other  undisclosed  feature  ot  the  case,  we 
think  the  court  below  was  In  error  in  ruling 
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that  Mrs.  Webster  took  anytlilng  but  the  es- 
tate allowed  her  by  the  will  in  one-third  of 
the  realty.  Conceruing  the  sole  made  by  the 
probate  court,  we  shall 'express  no  opinion. 
It  was  apparently  not  presented  to  the  court 
below,  as  It  has  not  been  here.  If  It  was  a 
valid  sale,  then,  of  course,  the  jud^ent  of 
the  superior  court  was  right,  although  the 
reasons  were  not,  and  the  appellant  must 
take  the  title.  If,  on  the  other  hand,  the  snle 
was  tainted  by  Illegality,  the  right  to  have 
performance  of  the  contract  may  fall.  In 
the  present  condition  of  the  case,  we  do  not 
feel  justified  In  making  any  disposition  of  It 
upon  the  basis  of  the  executrix's  deed.  Re- 
versed, and  complaint  dismissed. 

By  this  termination  of  the  case  we  do  not 
Intend  to  preclude  any  right  the  respondent 
may  have  to  tender  a  deed  based  upon  her 
deed  from  Hayden. 

DUNBAR,  a  X,  and  SCOTT  and  AN- 
DERS. JJ.,  concur. 

UOYT,  expressed  no  opinion,  Iio  belny 
dlsquallfled. 

WASHINGTON  NAT.  BANK  T.  PIERCE. 
(Supreme  Court  of  Washli^vbHi.  June  7, 1893.) 
Notes— BoiTA  Fins  Pdhchaserk— NonoB  to 

PRBSIDBNT  or  BxSK. 

1.  The  fact  that  the  maker  of  a  note  told 
the  president  of  a  bank,  at  the  office  of  a 
company  of  which  they  were  both  directors, 
that  a  ceriaio  note  bad  beeo  obtaiaed  from 
him  by  fmiid,  will  not  be  held  notice  to  the 
bank,  where  it  ofterwanls  discouDts  the  note. 

2.  The  fi)ct  th:)t  when  a  bank  discounted  a 
note,  payable  a  year  after  date,  it  had  but  a 
month  or  mo^  to  run,  fans  no  bearing  on  the 
question  of  bona  fides  of  the  purchase. 

Appeal  from  mpeiUxe  court.  Pierce  county; 
Frank  Allyn,  Judge. 

Action  by  the  Washlnfftoi  National  Bank 
against  Ebon  Pierce  on  a  note.  Judgment 
for  plaintiff.   Defendant  appeals.  Afflnned. 

Stevens,  S^moar  ft  Sbarpstdn,  for  appel- 
lant  Frank  D.  Nash,  for  respondent 

DUNBAR,  O.  J.  Defoidant  made  his 
promissory  note,  in  writing,  wherein  he  prom- 
ised to  pay,  to  tbe  order  of  one  Cromwell, 
91,500,  one  year  after  date,  irtth  intenst  at 
10  per  cent  nntU  paid.  Before  tbe  note  be- 
came due,  the  plaintiff,  a  bank,  purchased 
the  same  from  Cromwell,  at '  a  discount. 
After  demand  and  refuaal  to  pay,  the  bank 
broufi^t  tills  action  to  collect  the  note  from 
d^endont  appt^Uant  hert'ln.  The  defendant, 
for  answer,  alleged  fraud  on  the  part  of 
Cromwell  In  procuring  the  note,  want  of  con- 
sideration, false  representations,  etc.,  and  al- 
leged that  prior  to  the  time  said  note  came 
into  the  possession  of  plnintJfT,  phtlntifT  well 
knew,  had  full  knowledge  and  due  notice, 
that  the  said  note  was  obtained  by  fraud, 
and  was  given  without  consid  oration,  and 
that  the  defendant  intended  to  resist  the 
paym^t  ot  the  sam&   Upon  the  trial  of  the 


cause,  tbe  court  Instructed  tbe  Jury  to  return 
a  verdict  for  tbe  plaintiff  for  tiie  amount 
prayed  for. 

The  view  we  take  of  the  Inmiffldency  of 
the  notice  given  to  the  bank  renders  nnneee»- 
sary  an  examtnatim  of  the  question  of  want 
of  consideration;  for,  conceding  that  the 
note  was  fraudulaitly  obtained,  we  think 
that  the  testimony  very  clearly  shows  that 
Ouimette.  the  president  of  tbe  bank,  did  not 
have  such  notice  as  would  bind  the  bank. 
It  is  doubtless  true  that  under  certain  dr^ 
cuniatances,  notice  to  the  pre^dent  of  a 
bonk  is  notice  to  the  bank;  but  we  think 
that  no  case  can  be  found  where  notice 
given  under  the  ctrcnmstances  testified  to 
in  this  case  is  h^d  binding  on  the  bnnk.  The 
testimony  of  appellant  concerning  this  notice 
was  as  follows:  "We  were  at  the  ofllco  of 
the  North  Padflc  Insurance  Co.,  of  which 
company  we  were  both  directors  and  stock- 
holders, and  at  that  time  the  matter  came 
up.  and  I  told  Mr.  Ouimette  that  this  note 
was  procured  from  me  by  fraud  and  mis- 
representation and  right-out  lying,  and  that 
I  would  not  pay  It"  But  the  communica- 
tion was  not  made  to  Ouimette  as  tbe  pres- 
ident oi  the  bank;  it  was  not  made  at  the 
bank,  or  with  any  r^erence  to  the  bank's 
business.  The  businees  of  another  company 
was  being  discussed  at  tlie  tlme^  whldi  was 
in  no  way  c<Hmected  wHh  the  bank,  and, 
so  far  as  the  testimony  shows,  Onlmetta 
made  no  response  to  tbe  remark,  and  prob- 
ably cared  notUng  about  It  as  it  was  a  mat- 
ter that  did  not  interest  hInL  Sur^,  there 
is  nothing  in  ttie  l^w  tliat  will  duirge  him 
with  the  duty  of  r«nemberlng  as  presld^t 
of  tbe  bank  audi  a  remark,  'mode  imder  sndi 
drcumstonces  and  In  audi  a  place,  and  of 
communicating  sudt  a  remark  to  tbe  cashier 
of  the  bank,  whose  duty  It  ta  to  conduct 
transactions  of  this  kind  for  the  bank. 

Appellant  places  considerable  stress  on  the 
fact  that  the  note,  wlilcb  was  due  In  one 
year  from  its  execution,  was  not  purchased 
by  the  bank  until  it  laired  only  one  month 
of  being  due,  and  that  the  court  erred  in 
sustaining  the  objection  to  tbe  question,  "Is 
it  customary  in  that  business  to  discount 
paper  that  has  run  nearly  the  entire  time- 
long-time  paper,  like  this— without  some  in- 
quiry'/" We  think  the  question  was  entirely 
irrelevant  from  any  standpt^t  The  note 
had  not  matured,  and  that  was  all  the  in- 
quiry the  bank  was  bound  to  make.  The 
presumption  of  the  tiona  fides  of  tbe  trans- 
action was  Just  the  same  one  month  before 
it  became  due  as  it  was  eleven  months  be- 
fore it  becime  du&  The  law  fixes  the  time 
when  the  presumption  ceases,  which  is  a 
fixed  and  definite  time.  We  have  examined 
the  other  errora  alleged,  and  think  they  are 
untenable.  Ihe  Judgmrait  Is  theref(»e  af- 
firmed. 

SCOTT,  STILES,  ANDERS,  and  IXOXT. 
JJ.,  concur. 
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DOWNS  et  uz.  T.  SBATTLB  &.  H.  BT.  GO. 

(Sapreme  Court  of  WaBbin^ton.  Mot  20. 
1893.) 

Eminknt  Douain— Action  bt  Lardownbb. 

When,  pending  trespass  by  the  land- 
owner, the  company  institutes  condemnation 

RroceedinfTd,  and  pays  the  damages  assessed, 
:  is  error  to  refase  to  dismiss  the  trespass  case 
on  the  Rroiind  that  the  coudemnation  did  not 
include  the  same  damaRes,  since  the  condemna- 
tion tlamagos  must  have  been  considered  as 
accming  at  the  time  of  entry,  and  interest  al- 
lowed since  then.  Per  Stiles  and  Hoyt,  JJ., 
dissentiug. 

For  majority  opinion,  see  32  Paa  Rep.  745. 

STILES,  J.,  (dissenting.)  There  Is  no  pos- 
sible gainsaying  the  fact  that  the  result  of 
the  court's  decision  is  to  require  the  appel- 
lant to  pay  twice  for  the  same  tbing.  The 
allegation  of  the  complaint  Is  that  tbe  rail- 
road company's  agents  entered  upon  re- 
spondent's land,  and  constructed  ditches  and 
grades  for  a  distance  of  half  a  mile,  and 
cut  down  and  destroyed  timber,  and  tore 
away  100  rods  of  fence.  The  proof  showed 
that  all  of  the  alleged  damage  was  done 
within  the  limits  of  tbe  right  of  way  which 
was  lawfully  appropriated  and  paid  for  long 
before  the  Judgment  In  this  case  was  en- 
tered, and  the  charge  of  the  court  to  the 
jury  carefully  and  explicitly  limited  the  re- 
covery to  the  actual  damage  done.  The  opin- 
ion of  the  court  says  that  the  record  in  tbe 
condemnation  proceeding  which  was  institut- 
ed and  completed  between  the  time  of  the 
rerdiet  and  the  entry  of  judgmoit  In  this 
case  Is  not  here,  and  therefore  we  cannot 
know  whether  the  same  Items  of  damage 
were  covered  In  both  cases;  but  we  have 
the  showing  made  by  affidavit,  on  a  motion 
to  dismiss,  heard  months  before  this  Judg- 
ment, that  the  condemnation  had  been  had, 
and  that  $630  had  been  paid,  as  the  result 
of  it,  for  the  taking  of  the  land  In  the  right 
of  way,  and  for  injuriously  affecting  the  re- 
mainder of  the  tract;  and  that  such  a  pro- 
ceeding was  had  Is  not  denied.  It  is  true 
that  the  opposing  affidavits  of  the  respond- 
ent say  that  the  condemnation  proceeding 
did  not  "Include  any  present  damages  by 
reason  of  any  unlawful  or  tortious  acts  of 
the  defendant,"  whatever  that  may  mean; 
but  we  are  bound  to  know,  as  a  matter  of 
laWf  at  least.  In  the  absence  of  some  clear 
showing  to  the  contrary,  that  the  court.  In 
the  second  case*  must  have  considered  the 
taking  as  having  occurred  when  the  entry 
vraa  made,  and  the  damages  as  having  ac- 
crued then;  bo  that  the  verdict  would  In- 
clude Interest  from  that  time.  This  paid 
for  the  land  at  the  time  of  the  actual  ap- 
propriation, before  any  aet  of  interference 
or  spoliation  was  committed,  with  all  the 
trees  and  fences,  and  the  right  to  destroy 
them,  and  dig  np  the  soil,  as  tbe  building 
of  the  road  required.  Having  paid  for  the 
right  to  do  these  things,  to  be  required  to 


pay  again  for  having  done  them  Is  to  have 
to  pay  twice  for  the  same  thhig,— an  imus- 
tlce  which  a  court  ought  not  to  permit  on 
so  technical  a  ground.  The  proper  proceed- 
ing in  such  cases,  viz.  where  there  Is  a  ques- 
tion ijetween  the  parties  as  to  whether  the 
right  of  way  has  not  been  granted  or  tbe 
trespass  waived,  was  followed  in  Biles  v. 
Railroad  Co.,  (Wash.;  decided  Jan.  13,  1803.) 
32  Pac.  Rep.  211,  where,  in  an  action  of 
ejectment  against  the  railroad  company,  the 
court  found  for  the  plalntllT,  and  assessed 
his  damages,  and  then  stayed  proceedings 
for  a  time  sufficient  to  enable  condemnation 
proceedings  to  be  taken  and  concluded.  In 
this  ease  the  Judgment  ought  to  be  reversed, 
and  the  cause  dismissed,  upon  payment  of 
the  costs  in  the  superior  court;  and,  that 
not  having  been  the  dispodtlon  of  the  mat- 
ter, I  dissent 

HOYT.  J.   I  concor  In  tbe  aboT& 

(6  Wash.  378) 
Omr  OP  QPOEANB  T.  WILLIAMS. 
(Sapreme  Conrt  of  WasUngton.  Blay  23, 
1893.) 

VAGBAnOT— ObDIXAKCB  OT  ClTT  OF  SpOKlHX— 

Ahbndmbnt  or  Chaktek— Effect. 
_  The  ordinance  of  the  city  of  Spokane 
relating  to  vagrancy,  enacted  under  the  orig- 
inal charter  of  such  city,  did  not  cease  to  exist 
on  the  tekine  effect  (February  1.  1880)  of 
Sess.  Laws  188;>-80,  p.  300,  amending  such 
charter,  since,  by  section  93  of  snch  amenda- 
tory act,  all  valid  ordioances  of  such  city  are 
continued  in  force  nntll  they  are  repealed. 

Appeal  from  superior  court,  Spokane  coim- 
ty;  R.  B.  Blake.  Judge. 

Frank  Williams  was  convicted  of  violating 
an  ordinance  of  the  dty  of  Spokane  relating 
to  vagrancy,  and  he  appeals.  Affirmed. 

James  L.  Grotty  and  Hyde,  Glass  &  Rea- 
gan, for  appellant  P.  Q.  Bothrocb.  City 
Atty..  for  respondmt 

DUNBAB,  C.  J.  The  appellant  was  con- 
victed of  violating  an  ordinance  of  the  city 
of  Spokane  concerning  vagrancy,  and  urges 
here  that  the  dty  ordinance  Is  unauthorized 
and  void,  because  the  dty  was  only  author- 
ized by  the  legislature  to  ptmlsh  vagrants, 
and  not  to  define  the  crime  of  "vagrancy." 
The  discussion  of  this  question  Is  not  in  point 
here,  for  In  this  cose  the  complaint,  which 
was  brought  under  the  provisions  of  the  ordi- 
nance, states  facts  suffldent  to  constitute  a 
crime  xmder  tbe  general  law  defining  "va- 
grancy." The  contention  that  the  ordinance 
in  question  ceased  to  exist  upon  the  iKt  day 
of  February,  1830,  because  the  act»  by  which 
the  charter  was  amended  wont  Into  effect  oa 
that  day,  is  fully  answered  by  section  03  of 
the  amendatory  act,  which  provides  tliat  "all 
valid  ordinances  of  the  dty  of  Spokane  Falls 
when  this  act  takes  effect,  and  until  the  s-ime 
are  repealed,  and  oil  rights  vested  and  Ila- 

*  Sess.  Laws  Wash.  T.  1SS5-86.  p.  300. 
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billtles  incurred  when  thU  act  takee  effect, 
shall  not  thereby  be  lost,  impaired,  or  dis- 
charged." The  testimony  objected  to,  we 
think,  was  admissible.  Finding  no  orror,  tbe 
Judgment  is  affirmed. 

ANDERS,  HOYT,  STILUS,  and  SCOTT, 
fj^  ccmcur. 

iS  Wub.  «e) 

STATE  ex  rel.  STEARNS  t.  SMITH. 

(Supreme  Court  of  Washington.  Jane  14, 
1893.) 

MAKDAHnS— JCBItDIonOK  OF  SttPRCHB  COUBT. 

An  ex-treasarer  of  the  board  of  regents 
of  the  agricuitural  college  is  not  a  "atate  oBS- 
eer,"  within  the  meaning  of  Const  art.  4,  |  4, 
giring  the  supreme  court  Miginal  jnrisdictlon 
in  mnndamua  as  to  all  state  officers,  the  term 
as  used  in  the  coQStltntion  only  applying  to  the 
superior  officers  of  the  state.  Dnnbar,  G.  J., 
dissenting. 

Petition  the  itate  oa  the  relatl<m  of 
John  W.  Stearns,  toe  a.  writ  of  mandamus 
to  Andrew  H.  Smith,  as  ex-treasorer  of  the 
board  of  regents  of  tbe  Agrloultoral  College. 
An  altematlre  writ  was  granted,  and  rc- 
spond^t  demurred  thereto.  Demurrer  sus- 
tained, and  writ  dlsc^rged. 

Jas.  A.  Haight,  AssL  Atty.  Gen.,  for  re- 
lator. Calkins  &  Shackleford,  for  respond- 
ent 

STILES,  3.  Under  a  showli^  of  an 
emergency,  the  relator  tn  this  proceeding  ob- 
tained from  this  court  on  alternative  writ 
of  mandamns,  requiring  respondent,  as  ex- 
treasurer  of  the  board  of  regents  of  the 
Agricultural  College,  to  turn  over  certain 
moneys  alleged  to  be  in  his  possession  to 
his  successor  in  office,  the  relator.  The  re- 
spondent has  demurred  to  the  alternative 
writ,  on  the  ground  that  this  court  has  no 
jiulsdlction  of  tbe  proceeding,  and  we  find, 
upon  a  more  careful  examination  of  the  con- 
fititutlon  of  the  state,  that  he  is  right.  Section 
4,  art  4,  of  tbe  constitution  confers  upon  this 
rourt  original  Jurisdiction  in  mandamus  as 
to  all  "state"  officers,  and  the  only  question 
to  be  determined  upon  the  demurrer  is  as  to 
whether  tbe  respondent  Is  a  "state  officer," 
A'ithin  the  meaning  of  the  section  mentioned. 
As  a  general  rule,  the  term  "state  officer" 
ij  only  applied  to  those  superior  executive 
officers  who  constitute  the  heads  of  the  ex- 
ecutive departments  of  a  state.  Tlie  consti- 
lution  does  not  In  terms  say  who  the  state 
officers  shall  be,  but  It  is  noticeable  that  the 
(hlrd  or  executive  article,  which  Is  devoted 
entirely  to  those  superior  officers  of  the  state, 
closes  with  section  25,  wherein  It  is  first  pro- 
videfl  that  no  person,  excepting  a  citizen  of 
tbe  United  States  and  a  qualified  elector  of 
this  state,  shall  be  eligible  to  hold  any  state 
office,  and  also  that  the  compensation  for 
state  officers  shall  not  be  increased  or  dimin- 
ished during  tbe  term  for  which  they  have 


been  elected.  As  used  In  this  connection, 
the  framers  of  the  constitution  evidently  had 
in  mind  only  the  officers  for  which  article 
3  provided.  Again,  in  article  5,  "Of  Im- 
peachment." the  second  section  provides  that 
the  governor  and  other  "state"  and  Judicial 
officers,  except  Judges  and  justices  of  coiu*tB 
not  of  record,  shall  be  liable  to  impeachmoit; 
and  the  third  section  provides  that  all  offi- 
cers not  liaUe  to  Impeachment  shall  be  sub- 
ject to  removal  for  malfeasance  In  office  in 
such  manner  as  may  be  provided  by  law.  If 
"state  officers"  shotild  be  taken  to  indude 
all  officers  who  have  to  do  with  the  state's 
business,  officers  of  all  grades  would  be 
subject  to  removal  by  Impeachmrait  only, 
and  there  would  be  no  use  of  section  3. 
But  It  is  a  matter  of  general,  as  well  as 
legal,  knowledge,  that  Impeachments  do  not 
He  against  any  but  the  superior  officers  of  a 
state,  and  that  it  Is  usually  limited  to  the 
executive  and  to  the  Judiciary,  and  this  wan 
the  intention  In  this  article.  There  has  been 
much  conflict  of  opinion  among  courts  as  to 
whether  mandamus  would  He  In  any  case 
against  the  superior  executive  officers  of  a 
state,  but  there  never  has  been  any  question 
but  that  the  writ  runs  against  the  greater 
number  of  officials  who,  while  they  are  doubt- 
less  officers,  and  may  be  said  to  be  in  a 
sense  state  officers.  In  that  they  tr.insact  busi- 
ness of  a  state,  are  always  subject  to  coutrol 
by  the  courts  through  the  writ  of  mandamtis. 
With  these  obvious  meanings  of  the  term 
"state  officer"  In  every  other  place  where 
it  is  used  In  the  constitution,  why  should 
we  give  It  a  different  meaning  when  our 
own  jurisdiction  Is  concerned  ?  The  purpose 
of  the  constitution  In  setting  up  ft  supreme 
court  was  to  provide  a  court  for  appeals: 
but  It  was  deemed  that  cases  might  arise 
where  the  Judicial  power  should  be  exer- 
cised against  one  of  the  chief  governmental 
officers  of  the  state  In  matters  of  such  pub- 
lic Importance  that  the  cases  should  be  at 
once  passed  upon  by  the  supreme  court,  and 
therefore  this  power  of  mandnmns  and  quo 
warranto  was  cotiferred.  But  It  was  never 
Intended  that  this  court  should  be  a  general 
resort  In  proceedings  to  set  in  motion  the 
hundreds  of  minor  officers  with  whom  citl- 
Kcns  or  other  officers  may  have  business. 
In  this  case  the  matter  can  be  better  prose- 
cuted In  one  of  the  superior  courts  than  here, 
and  it  should  have  been  commenced  there. 
Tbe  demurrer  Is  sustained,  and  the  writ 
discharged. 

HOYT,  SCOTT,  and  ANDERS,  JJ.,  concur. 

DUXBAR,  C.  J.,  (dissenting.)  I  am  unable 
to  agree  with  the  majority  oplulon  In  this 
case.  If  I  read  the  opinion  correctly,  the 
court  decides  that  this  class  of  officers  are 
state  officers,  but  not  state  officers  In  the 
sense  In  which  the  term  Is  used  in  section 
4,  art  i,  of  the  state  constitution.   I  do  not 


Digitized  by  Google 


Wash.) 


WOLFF  V. 


MADDEN. 


975 


think  the  language  of  tbe  constlttitton  Job- 
tlfies  the  constractlon  of  the  majority. 
There  is  no  limitation  expressed  In  the  lan- 
guage, or  any  which  in  my  judgment  can  be 
Implied.  The  language  is  sweeping  and 
comprehenslTe.  It  Is  that  "the  supreme 
court  shall  have  original  Jurisdiction  in 
liabeas  corpus  and  quo  warranto  and  man- 
damus as  to  all  state  officers."  There  is 
no  distinction  made  between  the  superior 
and  Inferior  state  officers,  and.  when  it  is 
conceded  that  tbe  officer  In  question  is  a 
state  officer.  It  seems  to  me  that  the  argu- 
ment is  at  an  end,  and  tliat  tbe  language  of 
the  constitution  Is  not  susceptible  of  con- 
struction. The  dCTHirrer  should  be  orer- 
niled. 

46  Wub.  514) 

'  WOLFP  T.  MADDEN  et  aL 
(Supreme  Gonrt  of  Wnshington.  June  16, 

Faktnkbbhit^Ikcoiiikg  Parthrr— Ltabiutt 
roB  Debts  of  Old  Fihh. 

An  incoming  partnar  la  not  llaWe  for 
tbe  debts  of  the  old  firm  where  there  is  Dothinn 
said  or  done  by  him  that  can  reasonably  be 
construed  into  a  promise  to  become  liable  there- 
for. 

Appeal  from  superior  court,  Place  comi^; 
Prnnk  Allyn,  Judge. 

Action  by  Samuel  Wolff  against  M.  J.  Mad- 
den and  Joshua  Green  on  an  acceptance  of 
the  Midland  Lumber  Company,  a  partnership 
composed  of  M.  J.  Madden  and  Wiley  J. 
Brown,  of  which  firm  defendant  Green  be- 
come a  member  after  the  date  of  such  ao- 
ecptance.  Defendant  Madden  was  not  served 
with  summons,  and  did  not  appear.  From  a 
Judfrment  in  favor  of  plaintiff,  against  de- 
fendant Green,  the  latter  appealed.  Be- 
versed. 

Strudlvlck  &  Peters,  for  appellant 

DUNBAR,  O,  3.  It  Is  not  necosair  for 
us  to  notice  app^lant's  objectiomi  to  reapond- 
ent'8  oontentloQ  that  the  rdatlon  assnmed  by 
appelant  towards  the  Midland  Lumber  Com- 
pany was  that  of  an  Incoming  partner;  for, 
itHsumJng,  for  &e  purposes  of  this  decision, 
th.at  the  Jury  correctly  found  upon  that  prop- 
oettion,  we  are  nnable  to  find  anything  in  the 
record  which  would  bind  him  as  an  incoming 
partner  to  pay  debts  of  the  partnership 
which  were  contracted  prior  to  his  connec- 
tion with  the  partnership.  It  would  be  a 
useless  task  for  this  court  to  discuss  the 
-question  of  liability  by  "holding  out,"  when 
the  undisputed  testlmtmy,  as  w^  as  the  con- 
cfded  fact.  Is  that,  at  tbe  time  the  order 
was  given  the  Midland  Lumber  Company 
and  accepted  by  It,  appellant  had  no  con- 
nection whatever  with  said  company,  and 


there  Is  no  proof  whatever  tending  to  show, 
and  none  offered  for  the  puTpoas  of  showing, 
that  the  credit  givai  was  given  on  the 
strength  of  appellant's  relation  to  the  com- 
pony,  for  the  order  was  glvea  on  the  com- 
pany on  the  4th  day  of  December,  and  the 
appellant  hod  no  ration  with  the  company 
until  the  26th  day  of  January  following; 
and  none  of  the  witneases  who  testified  in 
relation  to  oonversati<His  had  with  appellant 
concerning  his  connection  with  the  company 
fixed  the  time  for  such  conversation  prior  to 
that  time.  Considered,  then,  as  an  Incoming 
partner.  Is  he  rcsponsltde  for  pre-existing 
debts  of  tbe  company?  It  Is  a  universally 
cenceded  doctrine  that,  when  a  new  member 
Is  admitted  to  a  Ann,  he  becomes  one  of  the 
firm  for  the  future,  and  not  for  the  past. 
There  Is  not  only  no  presimiptlon  that  the 
Incoming  partner  assomui  pre-existing  debts, 
but  the  presumption  Is  tliat  he  does  not. 
Wltitwat  dtlng  authorities,  whldi  are  unl' 
form  on  this  subject,  the  rule  seems  to  be 
briefly  and  concisely  stated  by  I^dley  on 
Partnership,  (vcdume  1.  S  208,)  as  follows: 
"In  order  to  reaSer  an  Incoming  partner  lla* 
ble  to  the  a«dltOT8  of  tbe  old  firm,  there 
must  be  some  agreement^  express  or  ta<dt,  to 
that  effect  entered  into  between  him  and  the 
ci-edltors,  and  founded  on  some  sufficient  con- 
sideration. .If  there  be  any  such  agreement, 
the  Incoming  partner  Trill  be  bound  by  it, 
but  his  llabUIttes  In  respect  of  the  old  debts 
will  attach  by  vlrtoe  of  the  new  agreement, 
and  not  by  reason  of  his  having  become  a 
partner.*'  In  this  case  there  Is  no  showing 
of  anything  that  was  said  or  done  by  appe- 
lant that  could  reasonably  be  construed  Into 
a  promise  to  become  liable  for  the  debt  sued 
upon.  "Hie  testimony  of  himself  and  the 
creditors  proves  no  more  than  that  appellant 
as  manager  for  the  company,  recognized  the 
company's  Indebtedneex  He  could  do  no 
leas  than  this,  as  It  was  a  fiiot  of  which  he 
was  no  doubt  cognisant,  bat  this  Is  a  differ- 
ent  proportion  entirely  from  acknowledging 
his  personal  UabUIty;  and,  even  if  there 
could  be  any  audi  constractlon  placed  upon 
his  acts  or  wo>^  there  is  no  showli^  of,  or 
attempt  to  show,  any  conslderatton  for  the 
promise.  In  our  Judgment,  the  testimony  of- 
fered 1^  plaintiff  was  utterly  insufficimt  to 
sustain  the  judgment,  and  defendant's  mo- 
tion for  a  nonsuit  should  have  been  granted. 
With  this  view  of  tbe  cose,  it  is  not  neces- 
sary to  discuss  the  errors  alleged  in  the  ad- 
mission of  testimony,  and  in  giving  and  re- 
fusing Instructions.  -Hie  judgment  la  re- 
versed, and  the  cause  remanded  to  tbe  lower 
court,  with  InstrucQons  to  grant  defendant's 
motion  for  a  nonsuit  as  prayed  toe, 

STILES,  HOIT,  SCOTT,  and  ANDEBS, 
JJ.,  or>uoiir. 
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PATOHEN  et  a!,  r.  PARKE  &  LACY  MA- 
CHINERY CO. 
(Supreme  Coort  of  Washington.  Jane  7, 1893.) 

BUUBU  or  COCRT— EtiDBNCB— <3lUM»-&XAHIRA- 

■noN — Appeal. 

1.  Id  an  action  for  bnlaoce  due  on  ma- 
chineiT  delivered  to  defendant  to  rcII.  a  re- 
mark by  the  judse,  on  motion  for  nonsuit,  that 
defendant  aeems  by  bis  answer  to  admit  tliat 
the  machinery  was  of  a  certain  value,  and  be 
doea  not  seem  to  hare  accounted  for  that 
amount,  ia  not  in  violation  of  ConsL  art.  4.  S 
10.  prohibitini;  a  judge  from  commenting  oo  the 
facts  in  the  case. 

2.  Defendant  was  properly  refased  per- 
mission to  ask  plaintiff  how  much  he  owr>d  a 
perBou  when  he  ffave  him  an  order  on  defend- 
ant for  all  dne  plaintiff  on  accoant  of  the  ma- 
chinery, as  that  would  be  immaterial  on  the 

anestioa  of  how  much  WM  due  plaintiff  from 
efendant. 

3.  The  question  of  whether  an  order  ^ven 
by  plaintiff  on  defendant  was  an  aasignment  of 
whatever  sum  was  owing  plaintiff  from  defend- 
ant cannot  be  considered  on  appeal,  where,  at 
the  time  a  motion  for  nouBuit  was  made,  it 
had  not  been  introdnoed  In  eridence,  and  where 
defendant  introduced  It  in  connection  with  a 
receipt  from  the  person  to  whom  the  order 
waa  given  for  theburpose  of  showing  a  settle- 
ment with  plaintiff,  and  tbat  payment  in  full 
had  l>een  made  by  defendant  to  such  person  of 
all  moneys  due  plaintiff. 

4.  Thongb  defendant* ■  bookkeeper  was 
merely  asked  to  identify  the  rignature  to  a  re- 
ceipt, still,  it  beiiis  offered  for  the  purpose  of 
showing  payment  in  full  of  plaintiff's  demands 
against  defendant,  plaintiff  was  properly  al- 
lowed to  cross-examine  him  as  to  the  moneys 
he  had  received  and  pa)d  oat  for  and  on  ac- 
coant of  plalntiB. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  li.  H.  Patchen  and  George 
Patchen  against  the  Parke  &  Lacy  Machin- 
ery Company  for  balance  on  machinery  de- 
livered to  d^endant  to  sell.  Judgment  for 
plaintiffs.    Defendant  appeals.  Affirmed, 

Fenton,  Henley  &  Fenton,  for  appellant. 
W.  M.  Rldpath  and  Felgban,  Wells  &  Her- 
man, for  respondents. 

SCOTT,  J.  The  plaintiffs  placed  in  the 
hands  of  tbe  defendant  certain  machinery 
to  be  sold  for  them  by  tbe  defendant.  The 
proceeds  over  and  above  a  sum  owing  by 
plaintiffs  to  defendant  were  to  be  paid  to 
the  plaintiffs.  Sales  of  said  machinery  were 
made  from  time  to  time  by  the  defendant, 
and  orders  were  given  by  plaintiffs  to  other 
persons  upon  the  defendant  for  various  sums 
of  money  received  therefrom.  The  last  or- 
der given  purports  to  bo  as  folio  fre:  "Spo- 
kane, Sept  4,  1891.  Tbe  Parke  &  Lacy 
Machinery  Co.,  Spokane— Gentlemen:  Please 
pay  O.  C.  Ross  whatever  may  be  due  us  on 
account  In  your  book.  In  settlement  of  ma- 
chinery account  In  full.  Pntchen  Bros." 
Sixty-seven  dollars  and  sixty-nine  cents  were 
paid  by  the  defendant  to  said  Ross  upon  this 
order,  whereupon  Ross  delivered  the  order 
to  defendant,  together  with  a  receipt  for  the 
specific  sum,  with  the  following  words  add- 
ed: "Being  the  amoimt  in  full  due  Patchen 
Bros,  on  account  of  machinery  as  by  their 


Vol.  33.  (Wash. 

order.**  Snbsequoitly  thereto,  the  plt^ntlffs, 
claiming  that  the  defaidant  had  not  account- 
ed for  all  of  the  moneys  due  them  by  reason 
of  the  sale  of  such  machinery,  instituted 
this  suit,  and,  obtaining  a  judgment  for 
$295  therdn,  the  defendant  appealed. 

The  first  groimd  of  error  alleged  la  with 
reference  to  a  ivmaiic  made  by  the  court 
In  ruling  upon  the  motI<Ht  for  a  nonsuit 
made  by  the  defendant  In  denying  said 
motion,  the  court  said:  "Tbe  defendant 
seems  to  admit  in  his  answer  that  the  ma^ 
chinery  was  of  the  valne  of  |800,  and  be 
does  not  seem  to  have  accounted  for  that 
amotmt"  This  Is  the  langiuge  complained 
of.  It  is  contended  that  It  Is  a  violation  at 
the  ctmstltutional  provision  {section  16,  art. 
4)  prohibiting  a  Judge  from  commenting  up- 
on the  facta  in  the  case.  This  point  Is  not 
well  taken.  An  inddoital  allusion  to  the 
facts,  called  to  tbe  coart*8  attention  In  de- 
termining a  motion  for  nonsuit;  Is  not  «v 
ror.  Blue  McCabe^  (Wash.)  81  Pac.  Rep. 
431. 

The  second  ground  of  error  Is  founded  up- 
on a  question  asked  one  of  the  plaintKFs  up- 
on croas-ezaminatlon,  which  was:  *^ow 
much  were  yon  owing  &Ir.  Ross  at  the  Ume 
you  gave  him  this  order  you  have  spoken 
of?"  This  was  objected  to  as  Immaterial, 
and  the  objection  was  sustained,  and  we 
think  proi>crly  so,  as  we  are  unable  to  see 
how  any  question  as  to  the  Indebtedness  of 
the  plaintiffs  to  Ross  could  be  mnteilal  In 
this  action.  It  was  of  no  consequence  how 
much  or  whether  or  not  the  pkUnttflfs  owed 
Ross  anything  nt  Uie  time  they  gave  him 
the  order. 

Tbe  third  ground  of  error  alleged  Is  the 

denying  of  appellant's  motion  for  a  nonsuit 
Appellant  contends  that  said  order  given  by 
plaintiffs  to  Ross  was,  In  effect  an  assign- 
ment of  whatever  snm  was  owing  by  the  dC' 
fendant  to  tbe  plaintiffs,  end  that  It  together 
with  Ross'  receipt,  showed  a  full  payment 
of  all  liabilities  from  the  defendant  to  the 
plaintiffs.  Wlien  the  motion  for  tbe  non- 
suit was  made,  said  order  had  not  been  in- 
troduced In  evidence.  The  testimony  of  the 
plaintiffs  showed  tbat  9800  had  been  re- 
ceived by  defendant  for  the  machinery  sold, 
and  only  a  portion  of  this  amount  had  been 
accotmtcd  for.  At  the  time  the  order  was 
giveu  to  Ross,  one  of  the  plaintiffs  asked  the 
defendant's  bookkeeper  bow  much  was  dne 
thera,  and  was  toM  that  the  amoimt  was 
$t>7.C9,  whereupon  said  order  was  given. 
The  testimony,  as  It  stood  at  the  time  the 
motion  for  the  nonsuit  was  made,  was  to 
the  effect  that  the  order  had  been  given 
for  this  speciftc  sum.  There  was  no  proof 
at  tlmt  time  before  the  court  that  on  order 
had  been  given  for  all  moneys  due  and  ow- 
ing the  plaintiffs  from  the  defendant  al- 
though there  Is  some  testimony  to  show  that, 
at  the  time  this  order  was  given,  it  was 
supposed  that  the  amount  of  sucSx  Indebted- 
ness was  but  (07.69;  but  the  evidence,  as 
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it  then  stood,  showing  that  there  was  a  fur- 
ther balance  due  the  plaintiffs  from  the 
defendant,  the  motion  was  properly  denied.* 

The  question  as  to  the  order  aforesaid  be- 
ing an  assignment  was  never  at  any  time  be- 
fore the  lower  court,  as  appears  by  the  rec- 
ord. Said  order  and  the  receipt  given  by 
Boss  were  Introduced  for  the  purpose  of 
showing  a  settlement  with  the  plaintiffs,  and 
that  payment  lu  fall  had  b^en  made  by  de- 
fendant to  Koss  of  all  moneys  due  the  plain- 
tiffs. The  order  and  receipt  were  put  In 
evidence  by  the  defendant  in  making  Its 
case,  but  the  court  was  not  asked  to  instruct 
the  jury  that  said  order  operated  as  an  as- 
signment of  all  moneys  due  the  plalntiffitf 
from  the  d^endant,  and  Uiat,  consequently, 
tbe  plolntlfte  coold  not  maintain  thcdr  ac- 
tloa.  It  was  contended  by  the  plaintiffs 
that  the  order  had  been  altered,  and  was 
not  as  It  was  originally  glT^  It  Is  claimed 
that  the  woi-ds  "in  settlement  of  machinery 
account  In  full"  were  not  contained  In  the 
order  when  ^ren  by  the  plaintiffs,  and  baa 
been  added  without  their  knowledge  or  an- 
thtnlty.  This,  of  course,  would  hare  some 
bearing  upon  the  Question  as  to  wbetber 
there  was  a  settlement  betwem  tbe  plalntifta 
and  defendant  at  the  tlma  the  order  was 
gtren.  which  was  a  matter  fbr  the  Jury  to 
dispose  of;  bnt  we  agree  with  ttie  appe- 
lant that  those  words  did  not  materially  alter 
the  order  in  relation  to  the  other  qnestion  as 
to  Its  being  an  assignment  of  the  entire  claim 
of  the  pkilntiffs  against  the  detendant;  bnt, 
08  that  question  was  not  raised  In  tbe  lower 
court.  It  is  not  aridlable  here. 

The  next  ground  of  error  complained  at 
Is  In  rdation  to  the  cross-examination  <tf  one 
W.  G.  Hendrie,  the  defendant's  managing 
agent,  and  the  p^son  with  whom  the  agree- 
ment had  heea  made  by  the  plaintiffs.  He 
was  put  upon  the  stand  by  defendant  to 
prove  the  signature  of  O.  C  Boss  to  the 
receipt  aforesaid,  purporting  to  be  in  fuU 
of  all  mtmeys  due  the  plaintiffs,  which  he 
Identified,  and  said  receipt  was  offered  In 
evidence  whereupon  the  court,  over  the  ob- 
jections of  the  defendant,  permitted  the 
plaintiffs  to  ci-osa-exaulne  said  witness  as 
to  the  moneys  he  liad  received  from  the  sales 
of  such  machinery,  and  as  to  the  amounts 
he  had  paid  out  for  and  on  account  of  the 
plaintiffs.  We  think  this  was  proper  cross- 
examination.  It  is  true  said  wltnras  had 
only  been  asked  to  identic  the  signature  of 
Ross  to  the  receipt  la  question,  but  thig  re- 
ceipt was  offered  for  the  purpose  of  showing 
payment  In  full  of  the  plaintiff's  demands 
against  the  defendant,  and  the  court  right- 
ly permitted  the  plaintiffs  to  cros8*examlne 
this  witness  as  to  the  mones^s  he  had  re- 
ceived and  paid  out  for  and  on  their  ac- 
count. 

It  Is  further  contended  that  the  court  erred 
in  permitting  the  plaintiffs,  upon  rebuttal, 
to  introduce  evldrace  to  contradict  the  state- 
m^ts  made  by  the  witness  Hendile  upon 
T.33P.no.l9— 62 


his  said  cross-examination,  on  the  ground 
that  such  croas-exaniinatlon  was  improper; 
but,  as  we  have  held  the  objection  not  well 
taken.  It  follows  that  the  evldraice  In  rebut- 
tal was  permissible. 

Error  is  claimed  as  to  two  of  the  instruc- 
tions given  by  the  court  to  the  Jury  which 
were  pertinent  to,  and  founded  upon,  the  Is- 
sues as  to  setUement  and  payment  The 
only  aceptlon  taken  thereto  was  as  follows: 
"The  defendant,  by  Its  counsel.  In  open  court, 
excited  to  the  giving  of  Instructions  num- 
bered 11  and  12."  Xo  ground  whatever  was 
qiedfled.  It  Is  now  urged  that  snld  Instruc- 
tlons  were  erroneous,  because  the  point  that 
said  order  operated  as  an  assignment  was 
Ignored  in  them.  But  what  we  have  said 
as  to  this  point  heretofore  disposes  of  the 
question.  It  was  not  chdmed  or  even  sug- 
gested by  the  defendant  In  the  exc^tlm 
taken,  or  dsewhere  during  the  trial,  that  the 
order  operated  as  an  assignment,  and  the 
exception  taken  was  Insufficient  to  raise  the 
question,  under  the  drcumstances  of  this 
case.  .  Finding  no  error  In  the  cose,  the  Judg- 
ment is  affirmed. 

AMDBRS  and  STILKSk  JJ.,  concur. 

D0NBAB,  0.  J.,  concurs  In  the  result 


m  N«V.  4SI) 
OALQUHOUN  v.  WET.LS,  FABGO  &  CO. 

(No.  1,387.) 
(Saprcme  Ootirt  of  Nevada.    Sept.  16,  1803.) 
Apful— Review  op  Bvidbsce  —  Instkcctioks — 

BaIUIBN't— PCLPILLMSHT  OP  CONTRACT. 

1.  Where  there  Is  no  motion  for  new  trial, 
the  appellate  court  cannot  review  the  evidence 
ia  the  case  to  ascntain  whethw  It  supports  the 

verdict. 

2.  An  aninteiilgible  iDstruction  Is  [woperly 
refused. 

3.  Where  the  plaiatiff  had  plitced  an  in- 
dorsed cmlficate  of  deporit  with  the  defend- 
aat  for  safe-keeplD?,  which  the  defeadaot 
agreed  to  safely  seep  and  deliver  to  him,  or 
pay  him  the  money  due  theroon,  the  fact  of  the 
indorsement,  and  the  snbseguent  payment  of  the 
certificate  to  one  who  had  wronKfuily  and  with- 
out plaintiff's  authority  possessed  himself  of  It, 
does  not  constitute  a  compliance  with  this 
agreement. 

(Syllabus  by  Bigelow,  J.) 

Appeal  from  district  court,  Storey  conuty; 
Bichard  Rising,  Judge. 

Action  by  E.  Calquhonn  against  Wells, 
Fargo  A  Co.  Judgment  for  piainrtfr  pe. 
fendaut  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  BIQELOW,  J.: 

Action  to  recover  $1,011.00,  alleged  to  be 
due  on  a  ccrtUicate  of  deposit  Issued  by  de- 
fendant, and  for  $150  subsequently  depoa- 
it(>d  with  It  VerOlct  and  Judgment  for  the 
phiintiff. 

The  following  are  the  instructions  refused 
by  the  court:  (1)  "The  party  dealing  with 
an  agent  Is  bound  to  know  at  his  peril 
whether  the  power  of  on  agent  is,  and  to 
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nnderatand  Its  legal  effect."  (2)  "If  the  Jiiry 
bellere  that  the  Bignature  of  the  plaintiff  oa 
the  back  of  the  certificate  of  deposit  Is  gen- 
uine, and  the  agency  of  the  Bank  of  Ne- 
vada, for  defendant,  paid  It  on  presentation, 
in  due  course  of  badness,  the  defradant  Is 
not  liable." 

William  Woodbum,  for  appelant  0.  B. 
Mack,  for  respondent. 

BIQELOW,  X.  (after  stating  the  facts.) 
There  being  no  motion  for  new  trial,  we  are 
not  permitted  to  review  the  evidence  to  aa- 
cei'tain  whether  it  supports  the  verdict.  The 
only  points  open  for  consideration  here  are 
those  concerning  the  refusal  of  the  court  to 
give  two  instructions  asked  by  the  defend- 
ant 

1.  We  must  suppose  that  the  first  Instruc- 
tion Is  correctly  set  forth  In  the  transcript, 
(State  T.  HcQiimis,  5  Nev.  337.)  and,  If  so. 
It  was  properly  reused,  lu  being  unlntdi- 
liglble. 

2.  So  far  OS  the  action  Is  based  on  the  cer- 
tificate of  deposit,  the  material  facts  as  al- 
leged are  that,  while  the  defendant,  a  cor^ 
poratlon,  was  doing  a  banking  business  at 
the  city  of  Virginia,  Nevada,  the  plaintiff  de- 
posited in  the  bank  $1,011.00,  for  which  he 
received  a  certificate  of  deposit;  that  he 
then  also  placed  this  certificate  with  the  de- 
fendant for  safe-keeping,  and  that  "the  de- 
fendant then  and  there  promised  and  agreed 
to  safely  kwp  and  surrender  and  deliver  to 
defendant  (plaintiff)  the  said  certificate  of 
deposit,  or  pay  Iiim  the  sum  of  51,011.90," 
and  that  defendant  had  failed  ^d  refused 
to  do  either.  None  of  these  allegatlona  were 
denied  by  the  answer,  except  the  one  that 
defendant  had  failed  or  refused  to  comply 
with  Its  agreement;  and,  on  the  other  hand, 
it  alleged  that  It  had  returned  the  certificate 
to  the  plaintiff;  that  be  had  indorsed  it,  and 
the  money  bad  been  paid  thereon.  These 
constltttted,  then,  as  to  this  cerdflcate,  the 
only  Issues  in  the  case.  From  the  evidence 
it  appeared  that  one  Trolson.  an  agent  of 
the  defendant,  without  defendant's  anthorltT', 
had  by  some  means  possessed  hlmsdf  of  the 
certificate,  iiud  had  drawn  the  money  upon 
It  from  the  agency  of  the  Nevada  Bank, 
which  had  succeeded  to  the  defendant's  busi- 
ness, and  bad  converted  It  to  his  own  use. 
The  phiintlff,  however,  testified  that  he  had 
never  seen  the  certificate  after  he  deposited 
it  with  the  defendant,  and  bad  never  auOior^ 
izpd  Trolson  or  any  one  etae  to  draw  the 
nt-mey  upon  It;  that,  if  the  indorsement 
wlilcli  appeared  upon  the  back  of  the  certlfl- 
cnte  was  his,  (of  which  he  was  not  certain,) 
it  was  placed  there  at  the  time  he  left  the 
certificate  in  the  bank.  If  this  evidence  was 
true,  (and  It  was  entirely  uncontradicted.) 
it  certainly  cannot  be  said  as  a  matter  of 
law  that  this  indorsement,  and  the  subsp- 
qn(-nt  payment  by  the  Nevada  Bank  to  one 
who  liad  wrongfully  possessed  himself  of  the 
Certificate,  proved  either  «  delivery  of  the 


cntlOcate  to  fbB  plaintiff  or  Ibat  be  bad  re- 
ceived payment  tbexet^;  and  yet  this  is  in 
'effect  what  the  court  was  asked  by  the  sec- 
ond instruction  to  tell  the  Jury  was  the  law. 
Under  the  pleadings  and  evidence  in  the 
case  we  are  of  the  oi^on  that  this  fttstmo- 
tion  was  properly  refused.  Judgment  af- 
fltmed. 

HUBPHT,  a  J.,  concurs. 


(H  Or.  Bin 

BARKLET  et  rl.  v.  CITY  OF  OHEGON 

CITY  et  at 
(Supreme  Gonrt  of  Oregon.    Sqit.  12. 1898.) 

UUITICIPAL  (^RrORATIO^TS—PUBLlC  iHPKOVXlf  BNtS 
— VAI.1DITT  or  PSOCBEDISOB— POWBBS  OF  CODK- 

ciu' 

LThn  foot  that  the  published  notice  of 
the  proposed  gradiug  of  a  street  provided  that 
it  should  be  covered  with  crushed  rock  does  not 
preveot  the  adoption  by  the  coancil  of  a  cover- 
ing of  gravel,  when  the  latter  is  doabiy  advan- 
tageoua,  as  being  cheaper  and  more  durable. 

2.  In  a  suit  to  retrain  the  collection  of  a 
street  assessment,  where  the  record  shows  that 
the  coaocil  fixed  a  time  for  meeting  to  eqnaliEe 
such  assessment,  and  the  complaint  does  not 
raise  the  iRnue  of  a  failure  to  give  such  aotice, 
it  will  be  presumed  that  the  coandl  gave  the  re- 
quired notice  of  such  meeting. 

Appeal  from  circuit  court,  Clackamas  coun- 
ty; Loyal  B.  Steams,  Judge. 

Action  by  Ida  M.  Barkley  and  others  agidnst 
the  city  of  Oregon  City  and  others.  From 
a  decree  tot  defendants,  plalntlfTs  appeal. 
Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  MOORE.  J.: 

This  is  a  suit  to  restrain  the  collection  of 
an  assessment  tot  grading  and  Improving 
Seventh  street  in  Or^n  City.  The  plaln- 
tiflh  are  owners  of  lots  in  said  city  upon 
whidi  die  assessment  Is  a  Uen,  and  tbey 
ask  for  a  perpetual  Injunction  against  Its 
ccrflection,  upon  the  ground  that  the  proceed- 
ings preliminary  to  the  levy  thereof  bare 
not  been  in  accordance  with  the  charter  of 
the  city,  which  prescribes  the  several  steps 
to  be  taken  in  such  cases.  The  material 
facts  sihow  that  on  March  4,  1891,  a  petition 
praying  for  the  establishment  ot  a  grade 
and  the  improvement  of  said  street  was  pre- 
sented to  flie  city  council,  whicb  was  on  the 
18th  of  said  month  granted,  and  the  recorder 
ordered  to  give  the  proper  notice  of  the  in- 
tention (rf  the  council  to  make  aald  improve- 
ment The  notice  so  <H4ered  was  publtehed 
In  the  Or^n  Gonrio-,  a  newspapw  of 
said  city,  in  its  Issues  at  March  20tb  and 
2Tth,  and  stated,  among  other  ttilngs,  that 
said  street  when  graded  should  be  covered 
^tb  crushed  rock.  The  dty  being  the  own- 
er of  several  tracts  of  land  adjoining  said 
street.  In  order  to  comply  with  the  provi- 
sions of  the  charter  requiring  the  owners 
of  two-thirds  of  the  adjoining  property  to 
Join  In  the  petition,  on  April  22d,  by  author- 
ity ot  the  council,  the  mayor  and  recorder 
signed  said  petition  on  b^ialf  of  tbe  city. 
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whereupon  ttie  comudl,  by  resolutton,  de^ 
dared  that  aidd  petition  had  then  been 
signed  by  the  owners  of  two-thirds  of  the 
adjoining  property,  and  the  aald  notice  was 
republished  In  the  same  newspaper  for  four 
gucceeslre  weeks;  that  on  May  6th  an  ordi- 
nance establishing  the  grade  of  said  street 
was  introdnced,  and,  by  order  of  the  coun- 
cil, was  thereafter  pnMlshed  in  said  paper, 
and  on  June  20th  was  passed  and  approved; 
that  at  Its  meeting  on  June  20th,  the  conncil, 
havinc  under  consideration  the  improvement 
of  snid  street,  made  and  caused  to  be  en- 
tered In  its  records  the  following  order: 
"It  appearing  that  the  owners  of  twtvthlrds 
of  the  property  hare  signed  the  petition  for 
the  tmprovemwt  of  7th  street,  the  council 
proceeded  to  assess  and  declare  the  assess- 
menton  the  adjacent  propwtyforthe  Improve- 
ment of  said  street;"  (hat  at  the  same  meet- 
ing of  the  council  an  ordinance  declaring  the 
assessment  on  the  adjacent  property  for  the 
improvement  of  said  street  was  Introduced, 
and,  by  order,  published  in  said  paper,  and 
on  August  5th  passed  and  approved,  and  the 
recorder,  by  order  of  the  conncll,  ent«-ed 
said  assessment  In  the  dodiet  of  dty  Hens, 
and  published  notice  thereof  in  said  paper; 
that  on  July  13th  an  ordinance  providing  for 
the  manner  of  improving  said  street  was 
Introduced,  and,  by  order,  published  in  said 
paper,  nud  on  August  nth  was  passed  and 
approved,  and  the  recorder,  by  order  uf 
the  council,  published  a  notice  inviting  sealed 
bids  for  the  woric,  and,  la  pursuance  thereof, 
a  contract  was  duly  let  for  said  Improve- 
ment This  ordinance  and  contract  provid- 
ed for  grading  said  street,  and  covering  It 
with  grav^  Instead  of  crushed  rock,  as  pre- 
scribed In  the  published  notice.  No  re- 
monstrance against  said  Improvement  was 
ever  presented  to  the  council  by  any  one 
prior  to  the  commencement  of  this  suit, 
though  the  plaintiffs  live  In  said  dty,  saw  the 
Improvement  as  it  was  being  made,  and 
not  until  the  contractor  had  completed  about 
four-fifths  of  the  work  was  this  suit  com- 
menced by  twelve  plalntlfTs,  of  whom  five 
had  signed  said  petition.  A  temporary  In- 
junction was  granted,  which  the  court  upon 
the  trial  dissolved,  and  rendered  a  decree 
dismissing  the  complaint,  from  whldi  the 
plaintiffs  appeaL 

O.  D.  &  D.  C.  Latourette  and  Hayes  & 
Brownell,  for  appdlants.  H.  E.  Cross  and 
R.  &  ^.  B.  WUUams  &  Corey,  for  respond- 
entSL 

MOORB,  J^  (after  stating  the  facta.)  Did 
fhe  conndl  have  Jurladlction  to  make  the 
improTcanent?  is  the  question  presented  by 
{his  M>peal.  The  charter  of  Oregtm  C3ty 
fumisheB  two  metiioda  for  acquiring  Jnrio- 
dictlon  to  make  street  hnproTemmts:  (1) 
SectloiiB  67-71  prmide  fbaX  the  conndl  may 
make  street  impnyremaits  by  putdlshlng  a 
notice  oi  its  intention,  particnlarly  describing 


the  street  and  character  of  the  improvement. 
In  foiir  issues  of  some  weekly  newspaper  of 
said  dty;  and,  if  no  remcmstrance  from  the 
resident  owners  of  two-thirds  of  the  pro[»er- 
ty  abutting  on  said  street  be  presented  with- 
in ten  days  from  the  final  publicaticHi  of 
said  notice,  the  council  shall  have  authority 
to  ma^e  the  improvemwts  described  In  the 
notice.  (2)  Section  93  provides  that  when 
the  owners  of  two-thirds  of  the  property  ad- 
Joining  a  street  shall  In  writing  petition  the 
council  to  establish  a  grade  or  imprare  a 
street,  the  same  may  be  done  without  giving 
any  notice.  When  the  owners  of  two-thirds 
of  the  adjacent  property  signed  the  petition, 
Jurisdiction  was  givw  the  council  to  make 
the  Improvements  prayed  for,  and  accom- 
plished the  same  result  that  could  have 
been  obtained  by  the  publication  of  a  notice 
and  the  failure  to  remMistrate.  The  record 
shows  that  the  netice  of  Int^tion  to  Improve 
with  crushed  rock  was  republished  for  the 
required  period  after  the  petition  was  signed 
on  behalf  of  the  dly,  and  It  must  be  pre- 
sumed. In  the  absence  of  any  all^tlon  to 
the  contrary,  that  such  notice  was  published 
by  order  of  the  coundl.  and  hence  It  ac- 
quired Jurisdiction  to  make  the  Improrement 
described  In  the  notice. 

Appellants  contend  that  the  petition  vras 
altered  after  It  had  been  signed  by  the  peti- 
tioners, without  their  oonaent.  and  that  the 
council  had  no  Jurisdiction  to  make  said  Im- 
provement with  gravel.  The  petition  shows 
that  the  words  "to  said  grade,  and  improved 
with  graveL"  had  been  Interlined  therein, 
and  much  evidence  was  taken  to  show  that 
this  change  hod  been  made  otter  It  had  been 
signed  by  the  petitioners.  The  evidence 
shows  that  one  T.  P.  Randall  wrote  the  pe- 
titicm.  and,  upon  consultation  with  the  mayor, 
it  was  agreed  that  it  should  state  the  kind 
of  Improvem^t  Intended,  whereupon  Mr. 
Randall,  In  the  presence  of  the  mayor,  made 
the  lnt^lin«Ulou  before  any  names  bad  be«i 
secured  th»«to.  The  mayor  and  Mr.  Ran- 
dall both  testify  to  this  fact,  while  other  wit- 
nesses testify  that  thoy  have  no  recollection 
of  seeing  the  Interilneation  when  the  petition 
was  submitted  to  tiiem.  We  think  It  ccat- 
duslvely  appears  from  the  evidoioe  that  the 
petition  contained  the  Interllneatltm  before 
any  person  signed  it,  and  was  snffident  to 
give  the  coimcil  Jurisdiction  to  make  the 
Improvemoit  with  graveL  Jurisdiction  was 
acquired  the  pnUicatim  of  the  notice 
to  grade  the  street  to  the  established  grade 
for  its  full  width,  and  cover  it  with  cnished 
rode,  and  by  the  petitkm  for  the  same  grade 
with  a  cover  of  grav^  ^pdlants  contend 
that,  since  the  notice  preaoribed  crushed 
io<^  the  council  bad  no  authority  to  Bubeti- 
tnte  gravel  therefor.  "If."  says  Judge  BlUott, 
"power  Is  conferred  npim  the  conndl,  and 
two  methods  of  exHcWng  it  are  prescribed, 
it  will  be  sufBdent  to  sostain  the  aneaemeut 
U  It  afflrmatlTely  api;>ear8  that  it  was  well 
execiUed  In  dthw  ol  the  modes  prescribed." 
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Elliott,  Roads  &  S.  378.  The  council  adopted 
gravel,  and  the  plaintiffs  cannot  have  been 
Injured  thereby  unless  the  cost  ot  making  the 
ImproTement  with  it  exceeded  that  of 
crushed  rock,  or  that  the  latter  material  was 
superior  to  gravel  for  street  puriMjees.  The 
evidence  shows  that  the  rode  available  for 
that  purpose  was  rotten,  would  soon'  be 
ground  Into  powder,  was  not  so  serviceable, 
and  would  cost  when  laid  upon  the  street 
30  cents  per  cuUc  yard  more  than  gravel. 
From  this  it  would  appear  i&at  there  was 
a  double  advantage  In  tbe  use  of  gravel,  In 
consequence  of  Its  Buperlozlty  and  cheap* 
ness. 

Appellants  attack  the  petition,  and  at- 
tempt to  show  by  evidence  that  it  did  not 
Contain  the  names  of  the  .owners  of  two- 
thirds  of  the  adjacent  property.  They  allege 
lege  in  their  complaint  that  after  the  peti- 
tion was  signed  by  the  mnfor  and  recorder, 
"that  audi  petition,  so  constituted,  tbeu  failed 
to  contain  the  signatures  of  two-tbirds  of 
the  adjacent  property  owners  on  said  street 
along  the  line  of  the  proposed  Improve- 
menta"  Assuming,  without  deciding,  that 
they  could  attack  the  petition  in  a  collateral 
proceeding,  does  their  complaint  present  any 
issue  upon  this  question?  The  charter  pro- 
vides that  wtien  the  owners  of  two-thirds 
of  the  adjoining  property  petition  the  coun- 
cil to  Improve  a  street,  Jurlsdictlou  Is  there- 
by acquired  for  that  purpose.  It  Is  the 
amount  of  pn^>erty  represeuted  upon  the 
petition,  and  not  the  number  of  names,  whldi 
gives  the  council  Jurisdiction,  if  one  person 
who  owned  two-thirds  of  all  the  property 
adjoining  a  street  should  petition  the  council 
lor  Its  Improvement,  and  any  number  of 
other  property  owners  shoidd  remonstrate 
against  It,  the  council  would  have  Jurisdiction 
to  moke  the  ImpraTement.  The  complaint 
then  raises  no  Issue  vpaa  the  question,  and 
alt  evidence  taken  In  mpport  of  said  allega- 
tion was  Immatoinl,  and  subject  to  respond- 
ents exception  to  Its  introduction. 

Appellants  also  contend  that  there  Is  noth- 
ing in  the  record  of  the  council's  proceedings 
to  Indicate  that  the  cost  of  said  Improvement 
was  to  be  assessed  against  their  property. 
Some  testimony  was  offered  by  appellants 
tending  to  show  that  they  bad  no  knowledge 
tlint  the  proposed  Improvements  would  be 
assessed  against  their  property,  and  a  stipu- 
lation was  entered  into  between  the  par^ 
ties  to  the  effect  that  each  plaintiff  would 
testis  that  he  had  no  knowledge  of  any 
alleged  defect  In  the  proceedings  of  the  city 
council  relative  to  the  street  Improvement 
until  the  contract  therefor  had  been  let. 
Admitting  that  they  had  no  actual  knowl- 
edge, they  are  chargeable  with  cMistructlve 
notico  of  the  fact,  if  the  provisions  of  the 
dty  cliurter  liare  not  been  observed.  An  or- 
dinance was  on  July  13,  1891,  duly  published 
in  said  paper,  which  provided:  "That  there 
be,  and  is  hereby,  assessed  on  each  of  the 
foUowhtg  deecrtbed  lots  and  parts  ot  lots 


lying  on  Seventh  street,  between  High  street 
and  the  city  limits,  the  amounts  severally  In- 
dicated herein,  and  representing  in  the  ag- 
gregate the  probable  cost  of  the  proposed 
improvement  of  Seventh  street  in  Oregon 
City,  as  hereinafter  assessed  and  determined 
by  the  council;  and  the  recorder  is  hereby 
instructed  to  enter  the  same  in  the  docket 
of  dty  liens."  Then  follows  the  names  of 
the  owners,  a  list  of  the  property,  and  the 
amount  assessed  against  it  Section  73  of 
the  charter  provides  that  in  case  the  notice 
be  for  the  Improvement  of  a  street,  or  part 
thereof,  the  council  may  proceed  to  ascer- 
tain and  determine  the  probable  cost  of  mak- 
ing such  Improvement,  and  assess  upon  each 
lot,  or  part  thereof,  liable  therofor.  Its  share 
of  such  cost;  and  section  74  provides  that, 
when  the  cost  has  been  ascertained  and  de- 
termined, the  council  must  declare  the  same 
by  ordinance,  and  direct  the  reoorder  to  en- 
ter a  statement  there<^  In  the  dodcet  tit 
dty  lima  The  Improvement  of  a  street 
must  in  all  Instances  be  made  by  an  assess* 
ment  upon  abutting  property.  Section  90 
provides  that,  when  any  street  Is  to  be  re- 
paired, the  council  must  dedaro  by  ordinance 
whether  the  cost  thereof  shall  be  assessed 
upon  the  adjacent  property,  or  be  paid  oat 
of  the  gmeral  fund  of  tiie  dty.  The  repair 
oi  a  street  may.  In  Ibe  discretion  of  the 
council,  be  made  from  the  g^eral  fund  of 
the  dty,  or  by  assessment  of  the  propwiy. 
When  a  street  Is  to  be  repaired,  the  council 
must  dedan  by  ordinance  how  It  must  be 
made,  but,  what  a  street  Is  to  be  Improved, 
the  council  has  no  discrotion  In  the  matter, 
and  must  make  It  by  assessment  of  the  ad- 
joining ^t>perty.  In  the  case  at  bar  the 
published  nottee  provided  tor  an  Improve- 
ment, and  the  petitltm  prayed  for  the  same, 
and,  Mvhea  the  council  adopted  an  ordinance 
for  the  ImpTOTement  of  the  Street  by  assesa- 
tng  the  adjtdnlng  prc^rty.  It  was  a  oata- 
pUance  with  the.  provMons  of  the  charter, 
and  appellants  had  constructive  notice  from 
the  provisions  of  the  dmrter,  from  tite  pUb* 
lished  notice  of  Intention  to  Improve,  from 
the  petition,  and  from  the  published  or- 
dinance, that  said  Improvemrats  would  be 
made  at  the  expense  of  their  property.  Tlie 
record  sliows  that  at  a  regular  meeting  of 
the  council  held  on  June  — *  1801,  the  tah 
lowing  order  was  adopted:  "Moved  that  the 
council  sit  as  a  board  of  equalization  on  the 
evening  of  June  20,  1891,"  whereupon  the 
coimcil  adjourned  to  meet  at  that  date  Tbe 
council  met  at  the  time  named,  and  an  <h<- 
dlnance  declaring  the  assessment  was  Intnn 
ducod  and  road  at  that  meeting,  but  the  rec- 
ord does  not  show  that  any  notice  was  given 
the  owners  of  the  property  affected  by  the 
assessment  that  said  council  would  at  that 
time  sit  as  a  board  of  equalization.  The 
complaint  does  not  allege  that  this  notice 
was  not  ^ven,  but  In  the  reply  it  is  alleged 
that,  after  the  petition  was  filed,  the  plain- 
tiffs had  no  notice  or  knowledge  of  any  of  tiio 


Digitized  by 


Google 


or.) 


BITTING  V.  DOUGLAS  COUNTT. 


981 


prooeedlngs  of  the  council  In  relation  to  satd 
improToment  until  after  the  contract  there- 
for had  been  let  Jurisdiction  having  been 
obtained  to  moke  the  tmprovement,  the  right 
to  levy  the  assessment  Is  uoqnestioned.  It 
Is  a  fundamental  principle,  as  old  as  Klagna 
Charta,  that  b^ore  any  person  can  be  de- 
prived of  his  property  he  must  have  an  op- 
j>ortunlty  to  be  beard.  In  coses  of  assess- 
ment this  means  that  at  some  time  and 
place  he  shall  have  a  hearing,  or  An  oppor- 
tunity to  be  heard,  before  the  assessment 
becomes  irrevocably  fixed,  (Stuart  v.  Palmer, 
74  N,  Y.  184;)  not  for  the  purpose  of  avoid- 
ing the  burden  cast  upon  his  property  by 
the  Improvement,  but  that  it  shall  not  bear 
an  unequal  portion.  The  ordinance  declaring 
the  assessment  against  the  property  was  not 
passed  or  approved  imtil  August  5tb,  at 
which  time  the  recorder  was  ordered  to  enter 
the  assessment  in  the  docket  of  city  liens, 
and  it  thereby  became  irrevocably  Sxed.  If 
at  any  time  prior  to  the  approval  of  the  or- 
dinance the  appellants  had  an  opportunity 
to  be  heard  upon  the  question  of  the  pro- 
portion of  the  burden  which  their  property 
should  bear,  this  was  their  "day  In  court,"  and 
tlie  assessment  would  have  been  made  by 
"due  process  of  law."  Notice  of  the  time 
and  place  of  meeting  for  the  purpose  of 
equalizing  the  assessment  must  In  all  cases 
be  given,  as  It  is  the  process  by  which  Juris- 
diction ia  given  to  determine  what  propor- 
ti<H]  of  the  bxmlen  each  tract  should  bear. 
The  complaint  does  not  raise  the  Issue  of  a 
failure  to  ^ve  this  notice,  and»  since  the  rec- 
ord shows  that  the  council  fixed  a  time  for 
the  meeting  to  equalise  the  assessment,  In 
the  absence  of  any  allegation  to  the  con- 
traiy.  It  must  be  presumed  that  the  council 
gave  the  required  notice  of  such  meeting. 
The  council  having  Jurisdlctlwi  to  make  the 
Improvement,  and  apportion  the  expense 
thereof,  the  assessment  Is  valid,  and  it  fol- 
lows that  the  decree  must  be  affirmed. 


^2^  Or.  408) 

BITTING  V.  DOUGIiAS  COTTNTT  et  al. 
(Supretne  Court  of  Oregon.    July  24,  1883.) 

County  Roads- Chasoes— Notice. 

Under  Hiira  Code,  S  4v.63.  providing 
that  notice  to  estabilah  a  countv  road  ahail  be 
served  by  poating  in  public  places,  aad  that  it 
shall  be  posted  30  days  prerioos  to  preseuta- 
tion  of  toe  petition,  a  uotice,  without  date, 
merely  stating  that  at  the  next  regular  term  of 
court  a  petition  would  be  preBented  for  change 
Id  a  road.  Is  iiuaffiaeot. 

Appeal  from  drcnit  court,  Douglas  county; 
J.  C.  Fullerton,  Judge. 

Proceeding  on  the  petition  of  0.  H.  Bitting 
to  review  the  action  of  the  county  court  of 
Dou^B  conn^  in  changtng  a  county  road. 
Error  was  found  In  the  action  of  the  county 
court  and  the  county  and  the  county  court 
appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  MOO^  J.: 


This  Is  a  special  proceeding  to  review  the 
action  of  the  county  court  of  Douglas  coun- 
ty in  the  matter  of  changing  a  cotmty  road. 
The  facts  ^ow  that  the  notices  posted  by 
the  petitioners  were  not  dated,  and  that  they 
failed  to  state  when  the  next  session  of  the 
county  court  of  said  county  would  be  held. 
That  on  May  5,  1800,  a  petition  containing 
the  names  of  58  persons  was  filed  with  the 
county  clerk  of  said  county,  and  J.  H.  Mar- 
tin, one  of  the  petitioners,  made  and  filed 
his  affidavit,  from  which  It  appears  that  said 
notices  were  posted  In  proper  places  on 
April  5,  1890.  That  on  May  9,  1890,  the 
proper  undertaking  was  filed.  But  no  men- 
tion la  made  in  the  record  of  said  coiu't  of 
any  continuance,  nor  was  any  action  'taken 
thereon  until  July  9th,  following,  when  the 
viewers  and  surveyor  were  appointed,  who, 
after  duly  qualifying,  met  at  the  time  and 
place  designated  in  the  order,  viewed  and 
surveyed  the  proposed  route,  and  on  Sep- 
tember 3,  1890,  made  and  filed  their  report 
and  plat  of  said  survey.  That  on  the  8th 
of  the  same  month  V.  L.  Arrington,  O.  H. 
Bitting,  and  K.  A.  Arrington  filed  claims 
for  damages,  and  on  the  next  day  the  said 
court  appointed  three  householders  to  assess 
their  respective  damages.  The  assessors 
met  at  the  time  and  place  appointed,  and 
determined  how  much  less  valuable  the 
lands  of  each  claimant  would  be  rendered 
by  the  proposed  change,  and  made  a  report 
thereof.  It  does  not  appear  from  the  ree- 
ord  that  more  than  two  of  said  assessors 
ever  qualified,  though  all  joined  in  making 
said  report,  which  recited  that  each  was 
didy  qualified.  That  on  said  3d  day  of 
September  remonstrances  containing  the 
names  of  100  persons  were  filed  against  the 
proposed  change,  and  on  the  next  day  J. 
H.  Martin  and  B.  B.  Brockway,  two  of 
the  petitioners,  moved  to  strike  the  names 
of  62  persons  from  said  remonstrance,  for 
the  reason  that  12  of  them  were  not  house- 
holders of  said  county,  and  60  others  be- 
cause they  did  not  reside  in  the  vicinity  of 
the  proposed  road.  That  two  days  there- 
after E.  H.  Bitting  and  W.  Talklngton,  two 
of  the  remonstrators,  moved  to  strike  the 
names  of  44  persons  from  the  petition,  for 
the  reason  that  they  did  oot  reside  in  the 
vicinity  of  the  proposed  road.  The  record 
does  not  show  what  action  was  taken  by 
the  county  court  upon  these  motions  to 
strike  the  names  from  the  petition  and  re- 
monstrance. That  on  November  8,  1890, 
said  court  approved  the  report  of  the  view- 
ers, overruled  the  remonstrance,  and  de- 
clared the  road  changed  as  recommended  by 
the  viewers,  ordered  the  damages  paid,  and 
the  road  opened  as  so  changed.  That  0. 
H.  BltUng.  a  dalmant  for  dafaiages,  peti- 
tioned the  circuit  court  for  a  writ  of  review, 
and  assigned  the  following  errors  commit- 
ted by  the  county  court:  "(1)  The  said 
court  erred  and  acted  without  Jurisdiction 
In  the  mattor  of  location  of  said  road,  for 
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the  reason  that  said  petition  for  said  road 
location  fails  to  state  that  the  petitioners 
reside  in  the  vicinity  where  the  said  road  was 
to  be  laid  ont,  altered,  or  located.  (2)  That 
the  said  [>etition  fails  to  describe  any  road 
sought  to  be  located,  by  stating  the  begin- 
ning, terminal,  and  Intermediate  points 
thereof.  (3)  That  the  said  petition  does 
not  aA  for  the  lining  out,  alteration,  or  lo< 
cation  of  any  coon^  road.  (4)  TbaX  ibe 
said  petition  does  not  ask  for  the  vacation 
or  alteration  at  any  county  road.  (5)  That 
the  reo(»d  of  the  conrt  taSIa  to  show  that 
the  order  of  tiie  coun^  court,  appointing 
Tlewers  and  surreyor,  was  served  upon  the 
viewers  at  surreyor  five  days  before  the 
view,. or  that  said  wdor  was  serred  at  all 
upon  said  Tlewers  or  surreycr.  (6)  niat 
the  notices  datroed  to  have  been  posted  in 
the  vicinity  of  tiie  road,  and  at  the  court* 
house  door,  failed  to  state  the  date  when 
the  said  petltlcm  woold  be  presented  to  Ihe 
sold  court  for  the  location  of  said  rood,  or 
any  r«td.  (7)  That  the  notices  so  posted 
were  not  dated.  (8)  That  it  appears  from 
the  petition  and  the  proAf  <tf  posting  that 
the  said  petition  and  proof  of  posting  the 
notices  were  filed  with  the  cleric  of  said 
county  on  the  7th  day  of  May,  18EK^— tiie 
same  being  the  first  day  of  the  regular  May, 
18D0,  term  of  said  court,— but  that  no  aiv 
tlon  was  takea  thereon  by  said  court  at  said 
term,  and  no  order  made  by  the  said  court 
in  relation  thereta  (0)  That  said  court  act- 
ed without  autliorlty  In  considering  the  peti- 
tion at  the  July,  1S90,  term  of  said  court 
without  making  any  order,  and  entering  the 
same  upon  the  journal  of  said  court,  con- 
tinuing the  hearing  of  said  petition  to  the 
said  July  term  of  said  court  (10)  That 
the  assessors  of  damages  appointed  at  the 
September  term  of  court,  ISOO,  to  deter- 
mine how  much  less  valuable  the  premises 
of  the  plaintiff  would  be  rendered  by  the 
opening  of  the  said  proposed  road,  did  not 
qualify  as  by  law  required,  and  that  the 
said  court  erred,  and  acted  without  author- 
ity, in  accepting  and  acting  upon  their  said 
report.  <11)  That  the  court  erred  In  not 
dismissing  the  said  proceedings  for  tlie  lo- 
cation of  said  road,  when  it  appears  from 
the  remonstrance  against  the  location  of  the 
same  that  tlie  majority  of  said  householders 
residing  in  the  vicinity  of  said  proposed  road 
remonstrated  against  the  location  thereof,  as 
appears  from  tlie  records  of  said  proceed- 
ings. (12)  That  the  said  cotu-t  erred,  and 
acted  without  authority  and  Jurisdictioa.  In 
making  an  order  on  the  8th  day  of  Novem- 
ber, 1890,  at  a  regular  terra  Uiercof,  that  the 
said  road  be  declared  a  public  highway,  and 
that  the  superrlsor  open  tlie  same,  and  that 
tlie  damages  be  assessed  to  your  petitioner, 
the  plaintiff  herein,  to  be  paid  when  the  pe- 
titioner should  complete  a  portion  of  said 
road  In  said  order  named."  The  necess,^^y 
undertaking  having  been  given,  the  circuit 
court,  on  January  16, 1881,  directed  the  writ 


to  issue,  making  It  returnable  at  the  next 
term  of  said  court;  and  at  the  trial  the 
court  found  that  there  was  error,  as  stated 
in  the  writ;  that  the  proceedings  of  the 
county  court  were  irregular,— and  rendwed 
a  decree  setting  them  aside,  from  which  the 
defendants  appeoL 

W.  R.  WllUa  and  J.  W.  HamUton,  for  ap- 
pellants.  Geo.  M.  Brown,  for  respondent. 

BIOOBSI.  3^  (after  stating  the  factB.)  In 
the  examination  of  this  record,  we  shall  only 
considw  the  sixth  and  seventh ' assign  meota 
of  error,  aa  we  deem  tb«n  dedsive  ot  the 
casa  In  proceedings  to  estaMlBh  a  county 
rood,  the  petition  Is  the  complaint,  and  the 
notice  is  the  process  which  gives  the  county 
court  jnriadlotion.  Johns  t.  Marion  Co.,  4 
Or.  46.  The  advertisement  is  the  process, 
and  the  posting  in  puUlc  places  Is  the  a&rr- 
Ice.  Mtnard  v.  Douglas  Co.,  9  Or.  200.  In 
King  T.  Benton  Co..  10  Or.  612,  Waldo.  J., 
says:  "It  la  comnum  sense  that  the  notice 
should  give  fall  information  of  the  Intended 
proeeedlng."  In  Teddn  v.  Marlw  Co..  22 
Or.  2G4,  29  Pac;  Rep.  619,  the  strictness  of 
the  rule  adopted  In  the  cases  of  Minord  v. 
Douglas  Co.,  and  King  v.  Benttm  Co.,  su- 
pra. Is  Bomevrtiat  modified,  but  it  was  never 
Intwded  to  dispense  with  any  of  those  re- 
quirements necessary  to  confix  jurisdiction. 
The  notice  to  establish  a  coun^  road  Is 
SOTed  by  irasting  at  the  place  of  holding 
the  oonn^  court,  and  also  In  three  putdlc 
places  in  the  vidulty  of  the  proposed  road. 
Hill's  Code,  I  4063.  Such  swvlce  Is  con- 
structive, and  In  all  cases  rests  upon  the  pre- 
sumption that  the  party  affected  thereby 
has  seen  the  notice.  Wade,  Notice,  S  1029. 
It  must,  on  its  face,  be  so  speidflc  as  to  in- 
form the  hous^older  inspecting  it  of  the 
proceedings  contemplated,  and  one  of  the 
prlDcipal  objects  In  requiring  such  notice 
Is  to  Inform  Interested  parties  of  the  time 
and  place  when  and  whwe  his  property  will 
be  affected  by  some  proceeding.  It  should 
name  the  day,  with  reasonable  c^talnty, 
upon  which  the  defendant  so  servod  with 
process  Is  required  to  appear  and  answer. 
Id.  §  1003.  The  fact  that  Information  of  the 
Intended  proceeding  has  actually  come  to 
the  knowledge  of  the  defendant  cannot  aid 
a  defective  notice.  Id.  i  1030.  The  party 
affected  by  the  notice  need  not  seek  other 
Information  to  aid  the  defect,  or  supply  the 
omission  of  any  material  fact  which  It  should 
contain.  The  notice  In  the  case  at  bar  Is 
aa  follows:  "Notice  is  hereby  given  that  a 
petition  will  be  presented  to  the  county  court 
of  Douglas  county  at  Its  next  regular  term 
for  a  change  In  a  road  now  located,  and  de- 
scribed as  follows."  This  notice  Is  properly 
signed  by  the  pedUon«-s,  but  contains  no 
date  whatever.  Could  a  person  whose  land 
would  be  affected  by  the  location  of  a  coun- 
ty road  tell  wben  the  peUtirai  would  be 
prcs«ited  to  the  county  court,  from  reading 
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Boch  a  notice?  Tlie  law  requires  that  titie 
notice  shall  be  adva^sed  by  posting  80  days 
previous  to  the  presentation  of  the  petition. 
Code,  I  4063.  No  <me  could  tell  from  the 
notice  at  vfhat  term  of  the  conrt  the  peti- 
tion would  be  presented.  It  Is  silent  as  to 
this  necessary  requirement,  and  did  not  give 
to  the  connty  court  any  Jurisdiction  to  en- 
tertain the  petition,  and  hence  any  action 
taken  thereon  It  void.  There  are  several 
other  qoestiona  presented  by  the  record,  but, 
since  the  «nmty  court  never  acquired  Juris- 
diction, their  examination  would  be  useless. 
Tb»  Judgment  la  aiDrmed. 


(24  Or.  4») 

LITTLB  NESTUOCA  WAGON-ROAD  CO.  T. 
LANDmOHAM. 

(Sapreme  Court  of  Oregon.    July  6, 1893.) 
Appbal— Failcre  to  PiLe  TRiNscaiPr — Effect 
— Sbcosd  Appbal. 
Where  a  party  has  perfected  an  appeal, 
bat  failed  to  file  tiis  traoscript  within  the  time 
required  by  law,  he  thereby  abandons  the  ngfat 
to  an  appeal,  and  cannot,  while  auch  appeal  la 
pending,  take  a  second  appeal. 

Appeal  from  circuit  court,  TUlamocA  conn- 
ty; George  H.  Bumetc,  Judge. 

Action  by  the  Little  Nestucca  Wagon-Boad 
Company  against  3.  0.  lAndlngham.  From 
a  Judgment  In  fiiTor  of  defmdant,  plaintiff 
appeals.  Dismissed. 

W.  W.  Thayer,  for  appellant  Q.  Bing- 
ham, for  respondent. 

PER  CURIAM.  The  record  dlscloees  that 
on  September  10,  1892,  plaintiff  served  a  no- 
tice of  appeal  on  the  defendant,  and  on  the 
lUth  of  the  same  month  perfected  the  ap- 
peal by  filing  an  ondertaking  as  provided  by 
law,  but  neglected  to  file  the  transcript  In 
this  court  until  after  the  2d  day  of  the  Octo- 
ber term,  or  obtain  an  order  enlarging  the 
dme,  for  which  reason  the  appeal  was,  on 
the  25th  of  January,  1893,  dismissed.  White 
tbe  first  appeal  was  pending  and  imdlsposed 
of,  the  plaintiff  prepared  and  served  a  new 
notice  of  appeal,  and  filed  a  new  undertak- 
ing, and.  after  tlie  dismissal  of  the  first  ap- 
peal, filed  a  second  transcript  In  this  court, 
and  the  respondent  now  moves  to  dismiss 
this  second  a]>peal,  on  the  ground  that,  1^ 
the  failure  to  file  the  transcript  on  the  first 
appeal  within  the  time  allowed  by  law,  the 
right  to  an  appeal  was  abandoned,  and  a 
second  appeal  could  not  be  taken,  lliis 
seems  to  be  the  effect  of  the  stitute,  as  con- 
strued in  McCarty  v.  Wlntler,  17  Or.  391,  21 
Pac  Rep.  195,  in  which  the  court  said:  "Nor 
has  the  appellant  the  right  to  take  a  second 
appeal  from  the  Judgment  of  a  circuit  court 
where  one  has  already  been  taken  and  per- 
fected, though  the  rule  is  difTerent  wliere 
an  attempt  is  made  to  take  an  appeal,  but  in 
oonsequecce  of  some  lrr<^ilnrity  the  appeal 
is  not  perfected."  When,  therefore,  an  ap- 
peal has  be«i  pertected,  Jtbe  appellant  la  re- 


quired by  the  law  to  file  Us  transcript  by 
the  second  day  of  the  next  ensuing  term  of 
this  court,  or  the  appeal  will  be  deemed 
abandoned,  the  effect  thereof  terminated, 
and  his  right  to  the  appeal  lost,  unless  he  se- 
cures an  order  either  of  this  court  or  of  the 
court  below  enlarging  the  time  for  filing  the 
transcript,  and  this  can  only  be  done  upon 
notice,  and  within  the  time  allowed  by  law 
for  such  filing.  Kelley  v.  Pike,  17  Or.  330, 
20  Poc.  Rep.  685.  It  foUows,  therefore,  that 
the  motion  to  dismiss  the  appeal  must  be  al- 
lowed, and  it  1»  BO  ordered. 


(24  Or.  tm 

NOLAND  v,  BULL. 
(Snpreme  Court  of  Oregon.    July  17,  1803.) 

COKTBACr   PATABLI   at  an    biDEFllllTB   TlMB — 
WHBSI  HatuHBS— JUDOMHIIT— SUFFICIBXOT  OF 

FixuiNGs— Appeal— Qdsbtion  hot  Raised  Bb* 

LOW. 

1.  The  failure  of  the  court  to  find '  certain 
material  facta  in  an  action  tried  without  a  jury 
will  not  be  reviewed  on  appeal  where  the  un< 
succe^isful  party  fails  to  apply  to  the  trial  court 
to  make  such  findings. 

2.  Wliere  a  debtor  delivers  to  his  creditor 
an  obligation  to  i>ay  to  ttie  oblifcee  the  amoouC 
of  the  debt  "when"  certain  property  owned  by 
the  obligor  In  sold  for  nut  less  than  a  certain 
specified  fium,  such  obligation  is  an  aerrament 
to  pay  within  a  reasonable  time,  wheuer  audi 
propertr  is  sold  or  noL 

3.  Whei-e,  in  an  action  on  snch  obligation, 
it  is  alleged  in  the  complaint,  and  the  court 
finds,  that  it  was  executed  seven  years  before 
the  action  was  commenced,  when  defendant 
was  actually  indebted  to  plaintiff  in  the  sum 
specified  to  be  paiu.  a  Judgment  for  plaintiff  la 
supported  by  the  findings. 

Appeal  from  circuit  court,  Josephine  coun- 
ty; L.  R.  Webster,  Judge. 

Action  by  Delia  Noloud  against  Benjamin 
Bull  on  a  written  contract  to  pay  plain- 
tiff a  specified  sum  ot  money.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Wm.  M.  Colv^  and  O.  W.  Kahler,  for  ap- 
pellant P.  P.  Prim,  tor  respondent. 

LORD,  a  J.  This  is  an  action  to  recover 
the  sum  of  $500  upon  a  written  instrument 
which  was  executed  and  delivered  to  plain- 
tiff for  a  balance  of  $500  claimed  to^be  due 
her  on  the  sale  of  the  Stephens  ranch  to 
the  defendant  for  the  agreed  price  of  $2,- 
000.  This  agreement  is  as  foUows:  "This 
is  to  certify  that  I,  the  imderslgned,  do 
agree  to  pay  the  sum  of  five  hundred  dol- 
lars imto  Delia  Noland  when  the  sale  of  the 
property  known  as  the  'Stephens  Ranch' 
shall  be  accomplished.  The  said  place  Is 
to  be  sold  for  not  less  than  $2,500.  [Signed] 
Benjamin  Bull.  Stephens  Ranch,  October 
20.  18S1.  Witu^  agreement:  William  N. 
Saunders."  It  is  also  alleged  that  the  said 
realty  Is  now  worth  more  than  $2,500,  and 
that  defendant  has  bad  a  reasonable  time 
within  which  to  sell  the  same,  and  that  he 
could  1<Hig  since  have  sold  it  for  that  price, 
but  that,  in  order  to  avoid  the  payment  o£ 
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said  sum  of  $500,  be  neglects  and  refuses 
to  make  such  sale,  or  to  pjiy  the  $500,  or  any 
part  tUere(rf,  altbougli  the  platutifC  has 
often  demanded  the  same  of  bim.  The  an- 
swer denies  all  the  material  allegations  of 
the  complaint,  except  the  execution  of  the 
written  instrument  upon  which  the  action 
Is  based,  and  sets  up  affirmatlTely,  In  sub- 
stance, that  there  was  no  consideration  for 
such  written  agreement;  that  at  the  time 
of  its  execution  the  defendant  was  not  in- 
debted to  the  plaintiff  In  any  sum  what- 
ever; that  the  lands  referred  to  in  the  writ- 
ten agreement  had  been  purchased  by  him 
for  $1,500;  and  that,  the  plaintlfC  repre- 
senting to  him  that  the  lands  could  be  sold 
for  $2,500.  he  promised  the  plahitlff  that  if 
be  could  then  sell  the  laud  so  conveyed  to 
bIm  for  that  amount,  he  would  make  tbe 
plaintiff  a  present  of  $500,  and  tbnt,  as  a 
result  of  such  representatitms,  he  executed 
and  delivered  tbe  written  agreement  set  oat 
In  tbe  complaint,  and  that  be  bad  made 
every  reasonable  effort  to  sell  the  land  for 
such  price,  but  had  faUed  to  find  a  buyer. 
These  affirmative  allegations  were  denied, 
and,  the  case  being  at  Issue,  by  consent  of 
the  parties  It  was  tried  by  tbe  court  with- 
out tbe  Intervention  of  a  Jury.  Thereafter 
tbe  court  filed  Its  findings  of  fact  and  con- 
clusions of  law,  which  were  In  favor  of  the 
plaintiff,  and  to  whldi  we  ahall  presently 
refer. 

PrcUmlnarlly,  It  ta  dalmed  that  ttie  trial 
conrt  failed  to  make  certain  findings  of  fact 
wblch  tbe  pleadings  show  were  matnrlal  and 
necessary.  If  tbat  were  so,  the  defendant 
should  have  applied  to  the  trial  court  to 
make  such  flndiDgs,  and,  if  It  refused,  he 
conld  have  excepted  to  ^e  ruling,  and 
brought  tbe  matter  In  an  appropriate  way 
to  the  attmtlon  of  this  court  "Should  the 
circuit  court  fall  or  neglect,"  said  Tbnyer, 
O.  J..  *to  make  a  material  finding  upon 
tbe  evidence  before  It,  and  the  Mil  of  excep- 
tions showed  tbat  the  court  was  specially 
requested  to  make  the  finding,  and  It  had 
refused  to  do  so,  this  conrt  would  doubtless 
deem  an  exct^tloa  to  snch  refusal  well 
taken."  Hlcklln  McOear,  18  Or.  138,  22 
Pac.  Rep.  1057.  As  tbe  findings  of  fact  by 
the  trial  court  are  conclusive  upon  this 
court,  tbe  judgment  must  be  affirmed,  unless 
such  findings  are  Insufficient  to  snstaln  it 

An  Important  question  of  tact  to  be  de- 
termined was  whether  the  consIdeKtlon  tor 
tbe  alleged  written  agreement  was  based  on 
an  existing  Indebtedness  of  $500  for  a  bal- 
ance due  from  ^e  defendant  to  the  plain- 
tiff on  the  purchase  price  of  the  Stephais 
ranch,  wblch  the  plaintiff  sold  to  him.  It  Is 
alleged  In  the  complaint  tbat  the  plaintiff 
sold  and  conveyed  to  the  defendant  certain 
real  propcrtyknomi  as  the  "Stephens  Ranch" 
for  the  agreed  price  of  $2,000,  that  the  de- 
fendant paid  thereon  the  sum  of  $1,500,  and 
^t  be  executed  and  delivered  to  the  plain- 
tiff the  written  agreement  set  out  to  pi^ 


tbe  balance  of  $500.  The  defendant  denied 
these  allegatlous,  thus  forming  an  issue 
which  rendered  tbe  defense  of  a  want  of 
consideratiMi  unnecessary;  for,  If  the  In- 
debtedness actually  existed  as  tbe  basis,  or 
formed  the  consideration,  of  tbe  written 
agreement  at  tbe  time  of  Its  e^&cutlon  and 
delivery.  It  would  defeat  the  defense  set 
up  that  such  agreement  was  without  con- 
sideration, or  a  mere  promise  to  make 
philntiff  a  present  of  $500  If  tbe  defendant 
should  succeed  In  selling  tbe  property  for 
$2,500.  The  court  found.  In  substance,  that 
at  the  time  alleged  tbe  plaintiff  sold  and 
conveyed  to  the  defendant  certain  real 
property  known  as  the  "Stephens  Bancb" 
for  the  agreed  price  of  $2,000;  that  the  de- 
fendant paid  $1,500  of  such  purchase  price, 
leaving  a  balance  of  $500  due  and  unpaid; 
that  at  tbe  time  aUeged,  the  defendant  be- 
ing indebted  to  the  plaintiff  In  the  sum  of 
$500  as  a  balance  due  aa  said  purchase 
price,  delivered  to  her  tbe  said  written 
agreement  and  that  more  than  seven  years 
elapsed  between  tbe  execution  of  the  writ>- 
ten  agreement  and  the  commencement  ot 
tbe  action;  so  that  It  appears  from  tbe 
facts  as  found  by  the  court  tbat  when  the 
wriicen  agreement  was  executed  and  d^v- 
ered  to  tbe  plaintiff,  tbe  defendant  was  ac- 
tually Indebted  to  her  In  the  sum  named,  as 
a  balance  due  and  unpaid  on  the  purchase 
price  of  the  ranch,  and  that  such  Indebted- 
ness formed  the  consideration  of  tbe  agree- 
ment This  result  fuUy  sustains  the  allega^ 
tlons  of  the  complaint  upon  which  issue  was 
Joined,  and  renders  futile  and  unavailing 
tbe  Intention  of  the  defendant,  unless  the 
conclusion  of  law  which  the  court  deduced 
from  Its  findings  of  fiict  Is  unwarranted  and 
erroneous.  The  conrt  Cound  as  a  ctrndo- 
sion  of  law  that  the  written  Instrument 
was  an  agreement  or  promise  to  pi^  tbe 
plaintiff  the  sum  of  $500  within  a  reasonaUe 
time,  and  that  tbe  seven  years  which  bad 
elapsed  priw  to  tbe  commencement  at  tbe 
preset  action  la  a  reasonaUe  time. 

The  real  question,  then,  to  be  determined 
is  the  construction  whlcb  should  be  glv«i  to 
tbe  written  agreement  under  tbe  plendlngs 
and  findings  of  fact  Undor  the  facts  fbund, 
the  agreement  did  not  create  tbe  Indebted- 
ness, but  postponed  the  time  of  payment  of 
a  debt  then  due  to  on  uncertain  future  time. 
The  agreement  of  tbe  defendant  Is  "to  pay 
the  sum  of  $500  unto  Delia  Ntdand  when  tbe 
sale  of  tbe  property  known  as  tbe  'St^bena 
Ranch*  ahall  be  accomplished  •  •  *  for 
uoi  less  than  $2,600;"  and  not  that  tbe  de- 
fendant  will  pay  such  amount  If  he  succeeds 
In  sdllng  tbe  ranch  for  such  price.  The 
$500  was  an  eidsting  indebtedness  at  the 
time  tbe  agreement  was  executed  by  the 
defendant  and  accepted  1^  the  plaintiff,  the 
effect  of  which  agreemrat  was  to  iKwtiMne 
or  defer  tiie  time  of  payment  of  an  ali'vady 
due  and  existing  debt  to  an  uncertain  date, 
dependent  iqion  tbe  accomj^lsbment  of  a 
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specified  tranBaction,  namely,  the  sale  ot  the 
Sicpbens  ranch  at  the  price  mentioned. 
Where  there  Is  a  present  debt  then  due,  eon- 
stitutlDff  the  basts  of  an  agreement,  which 
merely  postpones  the  time  ot  Its  payment  to 
An  uncertain  future  date,  when  a  certain 
speclfled  transaction  shall  be  accomplished, 
the  agreement  Is  to  pay  within  a  reasonable 
time,  whether  such  transaction  Is  accom- 
plished or  not  In  Crooker  t.  Holmes,  65 
Me.  19d,  It  was  held,  where  the  maker  of  a 
note  promises  to  pay  a  certain  sum  when  he 
shall  sell  the  place  be  lives  on,  that  the  debt 
Is  absolute,  though  Its  payment  may  be  post- 
poned; that  It  Is  the  duty  of  the  maker  to 
sell  within  n  reasonable  time,  and  that  he 
may  discharge  his  Indebtedness;  and  that  he 
cannot  avoid  liability  by  putting  it^out  of 
his  power  to  perform  his  contract  Apple- 
ton,  C.  J.,  In  announcing  the  opinion  of  the 
court  said :  "It  is  claimed  that  the  debt  will 
never  become  payable,  and  can  never  be  en- 
forced. The  maker  of  the  note  promises  to 
pay  when  he  shall  sell  the  place  he  lives  on 
in  Oxford,  Maine.  The  debt  Is  due  in  prae- 
senti.  Its  payment  is  at  a  future  time,  but 
the  debt  none  the  less  exists.  The  debt  Is 
absolute;  the  time  of  payment  indefinite 
•  •  *  maker  of  the  note  Is  to  sell 

within  a  reasonable  time,  to  enable  him  to 
discharge  his  indebtedness."  In  De  Wolf  v. 
French,  51  Me.  420,  it  was  held  that  where  a 
debt  Is  due  absolutely,  and  tlie  happening  of 
a  future  event  Is  &xcd  upon  as  a  convenient 
time  for  payment  merely,  and  the  future 
event  does  not  happen  as  contemplated,  the 
law  implies  a  promise  to  pay  within  a  rea- 
sonable t^me.  In  Nimez  v.  Dautel,  19  Wall. 
562,  the  agreement  was  "to  pay  as  soon  as 
the  crop  can  be  sold,  or  the  money  raised 
from  any  other  source,"  and  It  was  held  pay- 
able In  a  reasonable  time  Mr.  Justice 
Swayne  said:  "It  could  not  have  been  the 
intention  of  the  parties  that  If  the  crop  were 
destroyed,  or  from  any  other  cause  conld 
never  be  sold,  and  the  defendants  could  not 
procure  the  money  from  any  other  source, 
the  debt  should  never  be  paid.  Such  a  re- 
sult would  be  a  mockery  of  Justice."  In 
UbsdeU  T.  Cuimhigham,  22  Mo.  124,  the  tn- 
•trumonts  were  made  payable  "as  soon  as 
0(^ected  from  my  acconnts  at  P.,'*  etc.,  and 
Utcy  were  h^d  promissory  notes,  and  not 
mere  conditional  obligations,  and  that  th^ 
were  payable  within  a  reasonable  time,  or 
as  won  ns  all  was  collected  that  could  be. 
In  Sean  v.  Wright  24  Me.  278,  the  condition 
vas,  "trum  the  avail  of  logs  bon^t  of  M.. 
when  there  is  a  sale  made."  Held  poyabhs 
tu  a  reasonable  time.  The  emut  said:  "By 
the  testaa  of  that  contract  it  ooold  not  be  In* 
ferred  that  the  plaintiff  had  consented  to 
subject  himself  to  such  contingency;  [that 
Is,  that  the  logs  could  not  be  sold.]  His 
agreement  In  terms,  was  to  wait  till  the 
logs  could  be  sold,  and  thus  the  defendants 
bud  a  duty  to  perform;  they  were  bound  to 
cell  the  togs,  and  to  do  it  within  a  reason- 


able time."  Hicks  y.  Shouse,  17  B.  Mon. 
483;  WllUston  v.  Perkins,  51  Cal.  K>4;  llan- 
dnll  V.  Johnson,  59  Miss.  317.  The  defend- 
ant promises  to  pay  the  $500  when  the  sale 
of  the  property  shall  be  accomplished  for  a 
specified  sum.  There  Is  a  present  debt,  but 
its  payment  Is  postponed  to  a  future  time; 
but  the  debt  nevertheless  exists.  The  de- 
fendant promises  or  undertakes  to  sell  the 
property  for  the  sum  Bpecified.  that  he  may 
discharge  his  Indebtedness;  and,  If  he  fails 
to  do  so,  or  is  unable  to  sell  the  property, 
such  Indebtedness  becomes  due  and  payable 
within  a  reasonable  time.  As  the  Hudings 
show  that  the  Indebtedness  existed  and  was 
due,  and  that  its  payment  was  postponed  to 
a  future  uncertain  date  by  the  acceptance  of 
the  agreement  which  operated,  not  to  create 
the  debt  but  to  extend  the  time  of  its  pay- 
ment for  a  reasonable  time,  whether  such 
sale  should  be  accomplished  or  not  It  re- 
sults that  the  findings  are  snfilclent  to  sup- 
port the  Judgment  which  must  be  aiOrmed. 

(U  Or.  3B7) 
COOPER  V.  PHIPPS  et  aL 
(Supreme  CSourt  of  Oregoa.    July  17,  1893.) 

LiBBL  —  EVIDBNOB  OP  PLAIKTIFP'S  CHIIUOTBR — 
WbeM  AUMISSIBLB  IN  OHIBF  —  WoBDS  SPOKBN 

*8  A  Witness— pRiTiLEGB  —  llAUCR—BuKDErf 
OF  Proop. 

1.  In  an  action  for  libel.  It  is  error  to  ad- 
mit evidence  of  the  good  character  of  plaintifT, 
previous  to  any  attack  thereon,  either  in  the 
ploadings  or  otherwise. 

2.  V\Tiere  the  defamatory  words  were  spo- 
ken by  defendant  when  a  witness  In  a  judicial 
proceeding,  in  reaponee  to  an  interrogatory  by 
counsel,  they  were,  under  the  rule  most  favor* 
able  to  plaintiff.  presumpfiTcly  privilecod;  and, 
to  entitle  the  latter  to  recover,  she  must  show 
affirmntively  that  they  were  not  pertinent  to 
the  matter  then  in  progress,  and  that  they  were 
spoken  malicionsly,  and  with  intent  to  deftime 
her. 

Appeal  trom  (drcnlt  court  Ja(^8on  coun- 
ty; W.  a  Hale,  Judge. 

Action  by  Emma  Cooper  against  Oallstla 
Phlpps  and  othon  to  recover  damages  for 
Ubel.  From  a  Judgmfflit  entered  on  the  tov 
diet  of  a  Jury  In  favor  of  plaintiff,  defend- 
ants appeal.  Reversed. 

P.  P.  Prim  and  Wm.  M.  Colvig,  for  ap- 
pellants. Uon^  R.  Webster  and  Francis 
Fitch,  for  respondmt 

BEAN.  J.  This  appeal  Is  twought  to  re- 
verse a  Jnd^ent  for  $5,000  reeoveved  by 
plaintiff  in  an  action  for  libel  against  the 
d^endants.  It  is  charged  that  in  a  certain 
suit  for  divOTce  and  for  tbe  custody  of  a 
minor  diild,  pending  In  the  superior  court 
for  the  county  of  San  Francisco,  state  of 
California,  between  tlie  defendant  William 
Phlpps,  as  plaintiff,  and  Minnie  I^n>B,  a 
sister  of  the  plaintiff  herein,  as  defendant 
CallBtia  Phlpps,  one  of  the  defendants  hers- 
In,  was  called  and  testified  as  a  witness, 
and  In  response  to  the  following  Interrog- 
atory of  counsel,  "Has  the  defendant  t>aen 
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In  the  habit  of  nmnlng  around  with  other 
men?'  answn-ed:  "Yes,  sir;  two  yoting  men 
came  and  rented  a  house,  and  she  and  her 
sister  [meaning  this  plaintiff]  lived  with 
them,  and  kept  house  for  them;  did  tliis 
about  two  months.  All  the  neightwra  talked 
about  their  scandalous  conduct"  That  this 
testimony  was  reduced  to  writing  by  the 
court  commissioner,  and  was  duly  filed,  at 
the  instance  of  the  defendant  William 
Phlpps,  and  became  a  part  of  the  records 
and  flies  of  said  court.  That  defendant 
meant  by  said  words  to  accuse  the  plaintiff 
of  being  an  unchaste  woman,  and  of  hav- 
ing lived  in  notorious,  lewd,  and  lascivious 
cohabitation  with  some  man  to  plaintiff  un- 
known, niat  such  BtatemMit  was  false, 
malicious,  and  defamatory,  and  was  made 
with  malice,  and  with  the  Intent  to  defamo 
the  plaintiff,  and  at  the  Instlgadon  and  re- 
quest of  the  defendant  William  Phlpps.  The 
answer  admits  that  the  defendant  GaUstla 
Phipps  testified  as  alleged  In  the  divorce 
suit,  bnt  denies  the  other  allegations  of  the 
complaint,  and  affirmatively  alleges  that 
such  testimony  was  given  with  a  firm  be- 
lief In  Its  truth.  In  answer  to  an  !nt«Tog- 
atory  propounded  to  her  counsel,  and 
without  malloe  or  111  will  towards  plaintiff 
herein,  and  that  such  testimony  was  rele- 
vant to  the  Issue  Involved  bi  said  suit 

The  first  assignment  of  error  necessary 
fm:  us  to  conaldw  Is  that,  as  a  part  of  pkdn- 
tUfB  case  In  chief,  evidence  In  her  behalf 
was  admitted*  tending  to  show  that  her 
general  reputation  for  rlrtne  and  chastiQ 
was  good.  At  the  time  this  evidence  was 
offwed  and  admitted,  no  attack  had  been 
made  defendants,  either  In  the  pleadings 
or  otherwise,  upon  the  character  of  the 
plaintiff;  and  it  woa  then  and  there  stated 
by  their  counsel,  In  open  court,  and  In  the 
hearing  of  the  Jury,  that  her  reputation  for 
rlrtne  and  chastity  was  admitted  to  be  of 
the  best,  and  that  no  attack  wonld  be  made 
thereon  during  the  trial,  nor  was  any  such 
attack  nmde.  There  Is  some  conflict  In  the 
authorities  as  to  whether,  In  an  action  for 
libel  or  slander,  the  philntlff  may  give  In 
evidence  his  good  character,  without  It  first 
having  been  attacked  by  the  defendant 
either  In  tiie  pleadings  car  evidence.  "But 
the  better  opinion,"  says  Mr.  Wharton,  "is 
agtdnst  this  concession,  on  the  ground  that 
the  law  presumes  a  party's  character  good, 
and  that  It  Is  superfluous  for  him  to  prove 
that  which  Is  presumed."  Whart  Ev.  |  47. 
And  again  says  the  same  author:  "It  would 
be  manifestly  Improper  to  p^mlt  a  party 
suing  for  damn^^s  to  put  In  evidence,  as 
reason  why  he  should  have  heavy  damages, 
that  his  character  is  good:  First,  the  law 
assumes  all  characters  to  be  good,  and  there 
Is  no  use  In  proving  that  which  Is  thus  as- 
sumed; secondly,  to  make  good  character 
the  basis  of  recovery  would  be  equivalent 
to  saying  that  a  person  with  a  bad  cbar- 
acter  can  be  Injured  with  Impunity;  third- 


ly, a  collateral  Issue  would  be  provoked, 
which  would  bear  hard  upon  many  desezr- 
ing  cases.  For  these  and  othw  reasons  the 
courts  have  refused  to  permit  such  evidence 
to  be  put  In."  Section  60.  This  we  think 
the  better  doctrine,  and  the  one  supported 
by  the  w^ht  of  authority.  The  law  pre- 
sumes  the  plaintiff's  character  to  be  good 
until  It  is  attacked,  and  she  may  safely  rest 
upon  this  presumption,  and  no  evidence  that 
she  may  otter  can  add  to  or  increase  Its 
force  or  virtue.  See  Hitchcock  v.  Moore, 
70  Mich.  112,  37  N.  W.  Rep.  914.  14  Amer. 
St  Bep.  474,  and  note,  and  3  Amer.  Sc  Eng. 
Enc.  Law,  112,  where  the  authorities  are 
fully  collated,  and  to  which  r^ereuce  may 
be  had  by  any  one  desiring  to  pnrsue  the 
investigation. 

The  next  assignment  of  errw  is  in  the  In- 
structlmi  to  the  Jury  that  "actual  111  will  or 
malice  will  enhance  the  damages,  and  may 
be  shown  for  that  purpose,  but  need  not  be 
shown  to  entitle  the  plaintiff  to  recover." 
This  was  manifest  error,  under  all  the  au- 
thorities. WhUe  there  Is  some  conflict  In  the 
adjudged  cases  as  to  whether  witnesses  are 
absolutely  exempt  frcnn  liability  to  an  ac- 
tion for  defamatoiy  words  uttered  or  pub- 
lished In  the  course  of  Judicial  proceedings, 
it  Is  agreed  by  all  the  authorities  that  they 
are  presumptlvdy  bo;  and  before  a  witness 
can  be  held  liable  In  a  civil  action  this  pre- 
sumption must  bo  ov»^me,  by  showing  af- 
flrmatlvely  that  such  statements  were  not 
only  false  and  malicious,  but  that  they  were 
not  pertinent  to  the  Issues,  and  not  in  re- 
sponse to  questions  asked  by  counsel.  It 
seems  to  be  the  settled  doctrine  of  the  E!ng- 
lish  courts  that  statements  made  by  a  wit- 
ness In  the  course  of  a  Judicial  investigutlon 
are  at>s(Hutely  privileged,  to  that  extent  that 
no  action  for  libel  or  slandn*  wUl  lie  there- 
for. Townsh.  Sland.  &  L.  S  223;  Goffln  v. 
Donnelly.  6  Q.  B.  Dlv.  307;  Seaman  v.  Neth- 
ercim.  2  0.  P.  Div.  53;  Dawkins  v.  Itoke- 
by.  I*  H.  8  Q.  B.  205,  L.  E.  7  H.  L.  744.  In 
this  country,  many,  and  perhaps  a  majority, 
of  the  courts  have  refused  to  ad<H>t  the  ab- 
solute and  unqtialifled  privilege  of  a  witness, 
as  laid  down  by  the  English  courts;  but  It 
is  agreed  that  a  witness  is  absolutely  privi- 
legtHl  as  to  everything  said  by  him,  having 
relation  or  refwence  to  the  subject-matter  of 
inqoiry  before  the  court,  or  in  response 
to  questions  asked  by  coimsd,  and  presump- 
tively so  as  to  all  his  statements.  But  some 
of  the  cases  holA  that  if  be  abuse  his  privi- 
lege by  making  false  statements, whicb  he 
knows  to  be  Impertinent  and  Immaterial,  and 
not  responsive  to  questions  propounded  to 
him,  for  the  purpose  Of  malicious  defama- 
tion, he  may,  upon  an  affirmative  showing 
i  to  that  effect,  be  held  In  damages  for  libd 
'  or  slander.  Klce  v.  Coolldge,  121  Mass.  3^; 
I  White  V.  Carroll,  42  N.  T.  161;  Smith  v. 
i  Howard,  28  Iowa,  51;  Barnes  v.  McCrate, 
j  32    M&    442;  Hutchinson    r.    Lewis,  7? 
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lad.  55;  CwAey,  Torts,  211;  Newell, 
Defam.  44&;  Hour  t.  Wood.  8  Mete 
<Mass.)  193;  lUower  t.  Watson,  11  Vt. 
&3tf;  Shadden  t.  McElwee,  SO  Tenn.  146,  6 
S.  W.  Rep.  002;  Q  Amer.  St  Rep.  821.  and 
note.  In  Odgers  on  Libd  and  Slander,  (pa^e 
191.)  It  la  Bald:  *'A  witness  in  the  box  la 
absolute  privileged  In  answerlag  all  the 
qneetlons  asked  him  by  the  counsel  on  either 
side;  and,  even  it  he  TOlunteers  an  observa- 
tltm,  (a  practice  much  to  be  discouraged,) 
Mill,  if  it  has  reference  to  the  matter  in  Issue, 
or  fairly  arises  out  of  any  questicm  asked 
him  by  counsel,  though  only  going  to  his 
credit,  such  observation  will  also  be  privi- 
leged. But  a  remark  made  by  a  witness  in 
the  box,  wholly  Irrelevant  to  the  matter  of 
inquiry,  uncalled  for  by  any  question  of 
counsel,  and  introduced  by  the  witness 
malictously,  for  lils  own  purposes,  would  not 
be  privileged,  and  would  also,  probably,  be  a 
contempt  of  court"  So.  also,  in  Hoar  v. 
Wood,  supra,  Chief  Justice  Shaw  said:  "We 
take  the  rule  to  be  well  settled  by  the  au- 
thorities that  words  spoken  in  the  course  of 
judicial  proceedings,  though  they  are  bu(A  as 
impute  crime  to  another,  and  therefore,  If 
spoken  edsewhere,  would  Import  malice,  and 
be  actionable  in  themselves,  are  not  acticma- 
ble.  if  they  are  applicable  and  pwtinwit  to 
the  subject  of  inquiry.  The  question,  there- 
fore, in  such  case.  Is  not  whether  the  words 
spoken  are  true,  not  whether  they  are  ac- 
tionable in  themselves,  but  whether  they  wer« 
spoken  In  the  course  of  judicial  proceedings, 
and  whether  they  Mere  relative  and  pertinent 
to  the  cause  or  subject  of  inguiir."  And  in 
Mower  v.  Watson,  supra,  Mr.  Chief  Justice 
Redfleld,  after  an  extended  examlnatlcm  of 
the  authorities,  says:  "Frmn  the  foregoing 
cases  the  true  ground  of  the  pdvUege  Ls 
readily  deduced.  Prima  facle^  the  party  or 
his  counsel  is  privileged  far  eveiythlng 
sp<ri£w  In  court  If  any  oae  ooasldm  him- 
self aggrieved.  In  order  to  sustain  an  ucti&a 
for  slandM*,  l^e  must  show  that  the  words 
spoken  were  not  pertinent  to  ttie  matter 
then  in  progress,  and  that  they  wore  spoken 
maliciously,  and  witli  a  view  to  defame  him. 
So  that  If  the  wiwds  8p(^ea  were  pertinent 
to  the  matter  In  Imnd  the  party  and  counsel 
may  claim  full  immunity  from  an  action  ot 
Klaudor,  however  malicious  mlfi^t  have  lieen 
his  motive  In  speaklug  than.  So,  too,  if  the 
words  were  not  pertinent  to*  the  mattw  in 
Issue,  yet  If  the  party  spoke  them  bona  fide, 
beUerlng  them  to  be  pertinent,  no  action  of 
slander  will  lie.  So  that  the  plaintiff,  tax  ot- 
der  to  i*M«*"tf'"  this  actkxi,  must  prove— 
Flnl^  lliat  the  words  spolcMi  were  not  per- 
tinent to  the  matter  then  In  hand;  and,  sec* 
wdly.  that  they  were  spoken  bona  fide." 
Bo  that  whether  we  adopt  the  rule  as  prevail- 
ing In  Eni^and.  or  as  modified  1^  some  of 
the  coorts  this  countrr*  It  Is  <ippar«it  tiiat 
under  elthw  Tlew  the  Instructlun  ttiat  proof 
of  actual  inallce  was  not  oMessary  to  enable 
tfirintiff  to  nuUntaln  this  action  waa  clearly 


erroneous.  The  words  complained  of  were 
spoken  by  defendant  when  a  witness  In  a 
judicial  proceeding,  in  response  to  au  inter- 
rogatory of  counsel,  and.  imder  the  rule 
most  favorable  to  the  plaintiff's  contention, 
were  '  presumptive  privileged,  and  before 
this  preeumpdon  can  be  overcome  the  plain- 
tiff must  show  affirmatively  that  they  "were 
not  pertinent  to  the  matter  then  In  progress, 
and  that  they  were  spoken  maliciously,  and 
with  a  view  to  defame  her." 

We  think  it  unnecessary  to  notice  at  this 
time  the  other  assignments  of  error,  and  the 
judgment  of  the  court  below  will  be  re- 
Tez»ed»  and  a  new  trial  ordered. 


(!4  Or.  475) 

WEST  SHORE]  MHJjS  CO.  t.  EDWARD& 
(Supreme  Court  of  Oregon.    July  24,  1^3.) 

LANDLOBD    AHD  TENINT  —  FOUBCLUDINO  Land- 
LOKO'S  LiKX  —  COKTBTAXCK  OP  Lk&9F.T>  PkeM- 

isKs  — AssiamisNT  or  Rent  —  What  Coksti- 

TUTS3. 

1.  Where  the  owner  and  lessor  of  a  farm 
conveys  it  without  reservatioD,  he  cannot  re- 
cover of  the  teaant  rent  thereafter  accruing, 
unless  the  rent  has  been  assigned  to  him  by  the 
grantee. 

2.  TbB  lessor  of  a  farm  conveyed  it  with- 
out reservation,  and  gave  the  grantee  a  writ- 
ten guaranty  "that  the  rent  shall  be"  a  speci- 
fied number  of  bushels  of  grain,  delivered  "at 
thresliing  time  in  said  year,  and  that.  In  the 
matter  of  a  bop  house,  that  said"  grantee  "is 
to  pay  for"  the  materials,  "and  the  tenant  la 
to  build"  it  at  hia  (the  tenant's)  expense,  and 
"is  not  to  retain"  the  place  long»  than  Octo- 
ber 1.  1891.  except  by  permissloa  of  the  gran- 
tee. The  latter  wrote  on  the  instrument.  "I 
accept  the  place  upon  the  above  conditions." 
Beltl,  that  such  instrament  does  not  constitute 
an  assignment  of  the  rent  by  the  grantee  to  the 
grantor,  but  is  only  the  latter's  guaranty  that 
the  rents  will  amount  to  the  quantity  of  grain 
stated  therein. 

3.  In  an  action  by  a  lessor  against  the 
lessee  for  rent  defradant  may  show  that,  since 
his  entry  into  possession,  plaintiCf  has  conv^ed 
the  demised  premises  without  reservation. 

Appeal  from  circuit  court  Tamblll  county; 
Gecnrge  H.  Burnett  Judge. 

Action  by  the  West  Uhore  Mills  Company 
against  M.  M.  Edwards  to  foreclose  a  land- 
lord's U&L  for  rent  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
Ing  statement  by  MOORE.  J.: 

This  Is  a  snit  to  foreclose  a  landlord's  lien 
tor  leat  The  facta  show  that  on  and  prior 
to  the  1st  day  of  October,  1890,  tlie  plaintiff 
was  the  owner  and  in  the  possession  of  cer- 
tain premises  In  Yamhill  conn^,  whldi  on 
or  about  that  day  It  leased  to  the  defendant 
for  the  crop  year  of  1891.  That  the  plaintiff, 
about  April  28,  1891.  by  Its  warranty  deed, 
duly  executed  and  delivered,  granted  and 
conveyed  the  said  premises  to  one  T.  S. 
McDaniel  in  fee  simple,  without  any  reser- 
vation wbaterer,  and  at  the  same  time  J.  O. 
Tndllngra,  acting  tar  the  plaintifT,  and  said 
McDanic^  entered  Into  tlie  followiug  writ- 
tot  agreement: 
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"Portland,  Or.,  April  28,  1801.  In  con- 
sideration of  T.  S.  McDantel  purchaBing  my 
place  near  Newberg,  Oregon,  described  In  a 
certain  deed  given  by  the  West  Shore  Mills 
Co.  to  said  McDaniel,  I  hereby  represent 
and  guaranty  unto  said  McDaniel  that  the 
rent  shall  be  1,000  bushels  of  Al  clean  wheat 
and  500  bushels  of  Al  clean  oats,  all  deliv- 
ered at  the  depot  at  Newberg  at  thre.shlng 
time  In  said  year,  and  that,  In  the  matter 
of  a  hop  house,  that  said  McDaniel  is  to  pay 
for  the  material  for  a  hop  house,  and  the 
tenant  is  to  build  said  house  at  his  (the  tea- 
ant's)  expense,  and  that  the  tenant  la  to 
leave  the  hops  In  good  shape,  and  that  aald 
tenant  is  not  to  retain  said  place  longer 
than  October  lat,  1891,  except  by  permis- 
sion of  said  McDanicL  J.  O.  Tnillinger. 
Witness:  J.  A.  Straight 

"I  accept  the  place  upon  the  above  condl- 
tlona.*  T.  S.  McDaniel." 

The  plaintiff  alleges  that  dtfendant,  in 
consideration  of  said  lease,  agreed  to  deliv- 
er to  It  1,000  bushels  of  wheat  and  600  bush- 
els of  oats,  when  harvested,  which  was, -by 
agreement  of  the  parties,  made  a  lien  upon 
all  the  grain  raised  apon  said  land;  that  de- 
fendant bad  raised  thereon  a  crop  of  wheat 
and  of  oats  in  excess  of  the  said  quantities, 
but  refused  to  dcllTer  any  of  It  to  plaintiff. 
The  defendant  admitted  the  lease,  but  de- 
nied the  mut(»-inl  allegations  of  the  com- 
plaint, and  alleged  that  the  rent  reserved 
was  one-third  of  the  crop  raised,  which  he 
was  ready  and  willing  to  deliver:  Uiat  plain- 
tiff, since  the  execution  of  said  deed,  had  no 
interest  in  sold  premises;  that  the  crops 
were  ^wn  after  the  deed  was  executed; 
tliat  it  was  agreed  between  plaintiff  and  Mc- 
Daniel that  the  rent  was  payaWe  to  the  lat- 
tee;  and  that  since  the  execution  of  said 
deed,  and  before  the  oommenccmcnt  of  the 
suit,  defendant  had  attorned  to  McDaniel. 
The  reply  put  in  issue  the  allegations  of  the 
answer,  and  the  cause,  being  at  Issue,  was 
referred  to  J.  W.  Hobbs  to  take  the  testi- 
mony, and  upon  the  report  thereof  the  court 
rendered  a  decree  dismissing  the  suit,  from 
which  the  plaintiff  appeals. 

J.  E.  Miigers.  tor  appellant  W.  M.  Rain- 
s', for  respondent. 

MOORE,  J.,  (after  stating  tlie  facts.)  Can 
the  assignor  of  a  reversion  recovw  rent  jie- 
cruing  after  the  assignment?  Is  the  question 
presented  by  this  appeoL  Rent  is  a  compen- 
sation for  the  use  of  lands  dcmiaed,  and  is 
treated  as  a  profit  arising  oat  of  lands  and 
tenements  cwporeal.  Wood,  Landt  &  Ten. 
I  448.  It  is  reserved  to  be  paid  by  the 
lessee,  and  Is  enforced  by  express  cove- 
nant or  such  covenant  Is  implied  from  its 
reservation.  The  covenant  to  pay  rent  runs 
wltii  the  land,  and  passes  with  the  assign- 
ment of  the  reversion  to  tbe  assignee.  Tied. 
Real  Prop.  |  182.  The  rent,  in  8uc4i  coses, 
accrues  to  the  ht^er  of  the  reversion,  by 
reason  of  his  prlvi^  of  estate  with  the 


lessor,  and  not  as  the  assignee  of  a  chose 
in  action.  1  Washb.  Real  Prop.  {  540.  Rent 
grows  out  of  the  estate,  and  the  enjoyment 
of  it;  and  It  Is  the  privity  of  estate,  rather 
than  of  contract,  which  connects  the  rever- 
sion with  the  rent  The  contract  only  set- 
tles the  amount  of  rent,  and  the  terms  of 
Its  payment  Peck  v.  NortliroD.  17  Conn. 
217.  Unless  specially  reserved,  rent  follows 
the  estate  In  reversion.  It  is  an  incident 
to  the  reversion,  though  not  inseparably  so. 
The  rent  may  be  granted  away,  reserving  the 
reversion,  and  the  reversion  may  be  grunted 
away,  reserving  the  rent  by  special  words. 
But  by  a  general  grant  of  the  reversion  the . 
rent  will  pass  with  It  as  an  incident  there- 
to, though  by  grant  of  the  rent  generally  the 
reversion  will  not  pass.  Van  Wicklen  v. 
Paulson,  14  Barb.  664.  And  as  the  rent 
Is  an  Incident  of  the  estate.  If  the  lessor  as- 
signs the  rever^on  without  lesnration,  he 
cannot  tmve  any  claim  fw  rent  subsequent- 
ly accruing,  since  it  is  transferred  to  lils  as- 
^gnce  by  the  oonveyance. .  Grundin  v.  Car- 
ter. 00  Mass.  IS.  When  the  plaintiff  con- 
veyed the  reversion  of  the  premises  with- 
out any  res«vatlon.  the  r&kt  tha^fttr  ac- 
cruing as  an  incident  of  the  estate  was 
granted  to  its  assignee;  and,  as  the  rent 
in  question  accrued  after  the  conveyance,  it 
follows  that  philnUff  had  no  iefpol  rii^t 
thereto^  w  to  prosecute  this  suit  therefor, 
unless  assigned  to  it  by  McDanleL  It  was 
formerly  held  that  the  assignee  of  the  rent 
without  the  assignment  of  the  reversion, 
could  not  bring  an  actiim  for  It  In  his  own 
name;  but  this  doctrine  has  been  overruled, 
and  it  is  now  held  that  when  rent  Is  as- 
signed without  ^e  reversion  the  assignee 
may  sue  tlie  lessee  for  rent  accruing  after 
the  assignment  because  the  privity  of  con- 
tract is  tnmsfared.  Hunt  t.  Thompson.  2 
Allen,  341.  The  agreement  entered  Into  be- 
tween plaintiff  and  McDaniel  does  not  pur> 
port  to  assign  the  rent  to  plaintiff,  and,  at 
most;  it  can  only  be  considered  as  plaintiff's 
guaranty-  that  the  rents  will  amount  to  a 
■>iven  quantity,  and  shows.  In  connection  with 
the  evidence  that  at  the  time  the  convey- 
ance was  made  It  was  Intended  that  Mc- 
Daniel should  receive  the  rents  from  the  de- 
fendant 

Appellant  contends  that  defendant  is  es- 
topped to  deny  his  landlord's  title.  This, 
as  an  abstract  proposition  of  law,  is  cor^ 
rect;  but  when  plaintiff  had  conv^ed  ttie 
premises  he  was  no  longer  the  landlord; 
and  It  is  now  well  settled  that  the  tenant 
is  not  estc^ped  to  deny  ttuit  since  his  own 
entry  into  possession  the  lessw's  title  has 
expired,  either  1^  Its  own  limitatiott.  .by 
act  of  the  lessor,  or  1^  an  eviction  a  ti- 
tle paramount  Hilboum  r.  Fogg,  80  Mass. 
11;  2  Greenl.  Ev.  |  SOS.  And  even  on  at- 
tornment to  one  having  the  legal  tlUe  and 
rl^t  to  the  immediate  possession,  without 
actual  eviction,  could  be  set  up  the  lessee 
as  a  defense  b>  a  daim  for  rent  by  the  orlg- 
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Inal  lessor,  as  that  Is  eqnlvalent  to  an  erlo- 
tton.  George  r.  Puta,e7.  4  Cush.  351;  Smith 
V.  Shepard,  15  Pick.  147.  It  foUows  that 
plaintiff,  by  Its  deed  without  reservation, 
having  granted  to  McDanlel  the  rents  ac- 
cruing to  the  leased  premises  as  an  inci- 
dent of  the  estate,  it  bos  no  legal  right  to 
bring  this  suit,  and  tbe  decree  dismissing  It 
must  be  affirmed. 


(24  Or.  4U) 

JONSS  T.  GATES  et  al. 

(Snpreme  Coort  of  Oregon.    Joly  2^  1S83.) 

VsMDOB*8  Lien— Resalb  to  Iknocsst  Pdbchasbx 
—Notice. 

A  vendor  cannot  enforce  a  lien  for  the 
purchase  money  as  against  a  purchaser  from 
the  vendee  in  posaegsiou,  who  takes  a  convey- 
ance and  pays  the  consideration  without  notice 
of  the  lieu  or  knowledge  of  facta  that  would 
pat  him  on  ioquiry. 

Appeal  from  circuit  court,  Donglos  oonntr; 

B.  S.  Bean,  Judge. 

Suit  by  Isaac  Jones  against  Henry  Gates 
and  others  to  enforce  a  vendor's  lien.  From 
a  decree  dismissing  tho  complaint,  plaintlll 
appeals.  Afflrmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statem^t  by  MOORE,  J.: 

This  is  a  suit  to  enforce  a  vendor's  lien 
against  certain  real  estate  known  as  the 
"Uoseburg  Mill  Property,"  In  Douglas  coun- 
ty. Tho  facts  show  that  on  June  23,  1879, 
plaintiff  was  the  owner  in  fee  of  the  undi- 
vided one-half  of  said  property,  which  at 
that  date,  in  consideration  of  $2,500,  he  con- 
veyed to  the  defendant  Henry  Gates;  that 
Gates,  on  March  3,  1881,  paid  $775  thereon, 
and  on  June  11, 1881,  made  another  payment 
of  $S01.C6;  that  on  October  C,  1886,  plaintiff 
commenced  an  action  In  the  circuit  court 
of  said  county  against  Gates,  to  recover  tbe 
remainder  of  the  purchase  price,  and  on 
October  15,  1888,  obtained  a  Judgment  there- 
in for  $1,834.84,  and  $90.S5  costs  and  dis- 
bursements; tliat  on  January  15,  1887,  while 
said  action  was  pending,  the  defendant 
Gates,  in  consld^ation  of  $5,000,  by  a  war- 
ranty deed  conv^ed  said  premises  to  the 
defendant  John  Rast,  subject  to  a  mortgage 
of  $2,000  in  favor  of  Robert  and  Thomas 
R.  Boggess;  that  at  the  date  of  said  convey- 
ance Henry  Gates  and  plaintiff,  as  copart- 
ners, were  Indebted  to  llast  In  the  sum  of 
about  $1,500,  which  was  credited  on  the  pur- 
chase, and  Bast  paid  Gates  the  balance  of 
said  purchase  price,  excerpt  the  amount  due 
on  said  mortfrage,  which  was  paid  on  No- 
vember 22,  1880;  that  on  November  12,  1880, 
an  execution  was  issued  on  plaintiff's  Judg- 
ment, which  was  returned  by  the  sheriff, 
with  the  indorsement  thereon  that  no  pn., 
erty  of  the  defendant  Gates  could  be  found. 
Plaintiff  alleges  in  his  complaint  herein  th.it 
Bast  purchased  said  property  with  full 
knowledge  that  Gates  had  not  paid  the  pur- 
chase price,  and  that  said  action  was  pend- 
ins  to  recover  It.   The  defendant  Rast  de- 


nies these  allegations,  and  for  a  separate 
defense  alleges  that  at  tbe  time  of  the  con- 
veyance to  him  Gates  was  the  owner  and 
In  possession  of  said  premises,  and  that  he 
paid  a  full  consideration  therefor;  that,  prior 
to  his  purchase  from  Gates,  plaintiff  advised 
him  to  buy  said  property,  •  and  said  It  was 
cheap  at  $5,000,  and  that  if  he  had  the  money 
he  would  purchase  it  himself  at  that  price; 
that  he  acted  upon  this  advice,  and  pur- 
chased the  property;  that  he  paid  all  de- 
mands against  him  on  acconnt  of  said  pur- 
chase, indndlng  said  mortgage,  and  made  Im- 
provements of  the  value  of  $1,600  on  the 
property  since  said  purchase,  without  notice 
of  plaintiff's  claim,  and  insists  that  plaintiff 
ought  now  to  be  estopped  from  claiming  a. 
lien  thereon.  The  reply  denied  the  allegatlona 
of  the  answer,  and  the  cause,  being  at  issue, 
was  refored  to  G.  A  Taylor  to  take  the 
testimony;  and  the  court,  upon  tlie  report 
thereof,  rendered  a  decree  dismissing  tbu 
complaint,  from  which  the  plaintiff  appeals. 

Wm.  R.  Willis,  for  appcOlant  J.  W.  Ham- 
ilton, for  respondents. 

MOORE.  J.,  (after  stating  the  facta.)  As- 
suming, without  deciding,  that  a  vendor's 
lien  exists  in  this  state,  has  the  plaintiff  by 
clear  and  convincing  proof  established  his 
right  thM^to?  Before  plaintiff's  lien  can  he 
decreed  It  must  appear  that  Rast  was  not  an 
innocent  purchaser;  that  he  did  not  pay  a 
valuable  consideration,  or  ttiat  he  bad  notice 
of  plaintifCs  claim  prior  to  said  conveyance, 
or  to  tbe  payment  of  the  consideration.  The 
evidence  shows  that  Rast  paid  $5,000  for  tbe 
property,  which  was  a  full  consideration 
therefor;  that  Gates  was  in  possession  at  the 
time  of  the  conveyance,  and  executed  a  war- 
ranty deed  therefor;  and  that,  as  Rast  tes- 
tified, the  payment  was  made  before  he  re- 
ceived any  notice  of  i^aintiff's  claim.  This 
would  make  Rast  an  innocent  purchaser  for 
a  valuable  consideration.  Did  he  have  any 
notice  of  plaintiff's  claim  prior  to  his  pur- 
chase or  to  the  payment  of  the  consideration? 
A  public  writing  Is  presumed  to  give  notice 
of  the  contents  thereof,  whether  seen  by 
the  party  to  be  affected  or  not,  but  knowl- 
edge is  information* acquired  by  other  means. 
Actual  knowledge  of  the  existence  of  a  fact 
Is  equivalent  to  notice  thereof.  This  knowl- 
edge must  be  such  as  to  prompt  auy  reason- 
ably prudent  man  to  make  inquiry  wlilch,  if 
prosecuted,  would  lead  him  to  discover  tho 
fact  with  which  he  woxild  be  affected.  Idle 
rumors  and  vague  suspicions  will  not  answer, 
nor  will  general  assertions,  made  by  stran- 
gers to  the  title,  and  resting  on  hearsay, 
be  sufficient.  Wilson  v.  Miller,  16  Iowa,  111. 
No  attachment  was  issued  In  the  action 
brought  by  the  plaintiff  against  Gates,  and 
hence  there  could  be  no  legal  notice  to  Rast 
in  that  proceeding.  Tbe  decision,  then,  must 
turn  upon  the  question  whether  Rast  had 
such  knowledge  of  plaintiff's  claim  i^inst 
Gates  as  would  cause  a  reasonably  prudmt 
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man  to  iaquire  Into  the  existence  of  the  fact 
The  plaintiff  testified  that  he  said  to  Hast 
at  the  time  he  commenced  his  action  agiilDRt 
Gates:  "If  I  get  a  Judgment  against  him, 
I  consider  my  property  holding  imtit  it  is 
paid  for."  He  also  testlflcd  that  he  reterred 
to  the  property  4n  question,  and  said  that 
at  the  time  he  made  the  statement  be  in- 
tended to  bold  this  property.  The  defendant 
Bast  testified  that  plaintiff  told  blm  at  that 
time  he  Intended  to  commence  a  suit  against 
Gates,  but  be  understood  It  to  be  for  the  set- 
tlement of  accounts  between  thm  as  part- 
oen,  and  that  be  never  understood  It  to  be 
fyr  tbe  punduae  price  of  the  land,  and  that 
he  bad  paid  the  toll  consideration  beftwe  be 
ever  knew  tiiat  pl^tlff  datmed  any  Ben 
upon  the  property.  There  are  drcnmstances 
fchown  by  ih»  record  which  appear  to  cor^ 
roborate  this  theory.  Rast  testified  that 
when  be  was  n^tiating  for  the  purchase 
of  the  property  plaintiff  advised  him  to  buy 
It  at  the  price  asked  by  Gates;  that,  after 
be  had  made  the  purchase,  and  paid  the  con- 
sideration, plaintiff  then  told  him  he  claimed 
a  lien  upon  the  premises,  and  Bast  asked  blm 
why  be  bad  not  told  blm  of  his  claim  at  tbe 
time  he  was  negotiating  wltb  Gates,  and 
plaintiff  said  be  did  not  think  of  It  Thomas 
Critcser  testified  that  he  was  present,  and 
heard  plaintiff  advise  Bast  to  buy  the  prop- 
erty, and  that  he  did  not  at  that  time  tell 
Bast  he  claimed  any  lien  there<m.  We  must 
conclude  from  this  that  Bast  did  not  bare 
such  knowledge  as  would  lead  a  reasonably 
prudent  man  to  make  inquiry  concerning 
plalntUTs  dabn.  Tbe  defendant  Bast  has 
alleged  that  plaintiff  advised  hhn  to  buy 
tbe  property  wiUmut  notifying  him  of  his 
lien,  and  for  Ibat  reason  should  be  now  es- 
topped from  asserting  it  Tbe  ^alntlff  knew 
about  the  negotiations  for  the  purchase  of 
tbe  property.  Bast  told  him  he  omstdered 
Gates  asked  too  mndi  for  It,  and  with 
knowledge  of  tliese  fiacta  be  advised  Bast 
to  buy  It  at  the  price  demanded  by  Gates, 
without  telling  blm  anything  about  his  cWm. 
TblB  was  tbe  time  for  tbe  phUntlff  to  speak. 
He  knew  that  Bast  was  about  to  purchase 
the  property,  and  by  remaining  silent  when 
he  should  have  spoken  it  would  aeon  to  be 
ineqiUtable  to  allow  his  claim  to  a  Ucn 
after  the  negotiations  were  consummated, 
and  the  considovtion  paid.  Plaintiff  per- 
mitted nearly  ten  years  to  run  against  his 
claim  before  be  attempted  to  assert  It  He 
allowed  Gates  to  use  tbe  property  as  his  own 
for  more  than  seven  years  before  It  was 
conveyed  to  Bast,  ond  thereby  enabled  blm 
to  acquire  a  credit  he  probably  would  not 
otherwise  have  obtained;  and  then,  when 
the  statute  of  Umitations  was  about  run, 
he  commences  his  suit  to  foreclose  a  secret 
lien.  The  tendency  of  modern  legislation 
and  decisions  Is  strongly  opposed  to  the 
creation  or  enforcement  of  secret  liens.  A 
registry  system  has  been  wisely  provided, 
give  notice  of  claims  to  real  property;  and 


conceding,  tor  tbe  sake  of  Ibe  argument, 
that  a  vendor's  lien  e^ts  In  this  state,  tbe 
plaintiff,  by  his  delay  in  commencing  this 
suit  has  permitted  others  to  deal  with  Gates 
in  relation  to  this  property  In  a  manner  which 
would  prejudice  thdr  rights  if  such  a  stale 
claim,  could  be  enforced.  We  are  satisfied 
that  no  sufficient  evidence  has  l>een  offered 
to  establish  the  alleged  lien,  and  tbe  decree 
of  tbe  court  bdow  Is  affirmed. 

BB  AN,  J.,  having  tried  tbe  case  In  tlie  court 
below,  took  no  part  bo^^ 


(H  Or.  3l«) 

GOODALB  et  aL  T.  GOFFEB  et  aL 

(Supreme  Goort  of  Oregon.  July  31.  1888.) 

Mecba»io'8  liiBH  —FoBKCLosoKE—SuHyoNS— Or- 
der FOR  PDBUCATIONfl—SOFriClKKCT  — IKTEB- 

VKNERs— Failure  to  Name  as  Parties  ik  Sum- 
mon a. 

1.  Under  Hill's  Code,  §  57,  relatiDg  to  or* 
ders  for  service  of  Bummons  by  Dublicatioii, 
which  requires  the  court  or  judge,  on  the 
presentatioD  of  an  affidavit  as  required  by  sec- 
tion 56,  if  the  jurisdictional  facts  satisfactorily 
appear  therefrom,  to  make  an  order,  directing 
the  publication  according  to  the  statute,  and 
that  a  copy  of  the  summons  and  complaint  be 
deposited  in  the  post  office,  directed  to  defend- 
ant, it  is  not  necessary  that  such  order  shall 
routaiD  findings  of  the  jurisdlctfona}  facts,  the 
findiof;  of  such  facts  being  presumed  from  the 
granting  of  the  order, 

2.  In  an  action  to  foreclose  a  mechanic's 
lien  only  the  nonresident  owners  of  the  property 
were  made  defendants  In  the  complaint.  After^ 
wards,  by  stipulation  with  plaintiffs,  other 
claimants  of  lien^i  intervened,  and  filed  answers, 
but  served  no  summons  on  the  owner.  At  the 
time  judgment  was  rendered  their  lieaa  were 
barred  by  the  statute,  and  no  decree  in  their 
favor  was  rendered.  Held,  that  the  filing  of 
such  answers  did  not  constitnte  aa  amendment 
to  plaintiffs'  complaint  and,  in  the  absMice  of 
such  amendment,  the  summons  served  by  plain- 
tiffs by  publication  was  sufficient  though  it  did 
not  name  such  interveners  as  parties. 

3.  Where  such  summons  contained  a  state- 
ment of  the  relief  demanded  In  the  complaint 
it  WAS  sufficient  to  give  tbe  court  JuriBdlcticm, 
though  it  contained  no  statement  of  the  cliUms 
of  such  interveners. 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

Action  by  Goodale  &  Wheeler  against  Cof- 
fee, Cragin  &  Stubblngs  to  foreclose  a  me- 
chanic's lien,  in  which  there  was  a  decree 
entered  In  favor  of  plaintiffs  by  default 
From  an  order  overruling  their  motion  to 
set  aside  the  decree,  defendants  appeal 
Affirmed. 

Tbe  other  facts  fully  appear  In  tbe  fcdlow- 
Ing  statement  by  HOORE.  J.: 

This  is  a  suit  to  foreclose  a  lien  for  mate- 
riiU  furnished  and  used  in  the  construction 
of  a  dwelling  boust?  situate  upon  lot  10  of 
block  2G  in  Higltland  addition  to  the  city  of 
Snlera,  Marion  county,  Or.  The  facts  show 
Ibni  plaintiffs  fmniished  material  of  the  val- 
ue of  $111.3o  to  the  defendants.  Coffee,  Gra- 
giu  &  &!tubbings,  which  was  used  in  tbe  con- 
struction of  said  building,  and  to  secure  the 
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liaTinent  of  said  Bum  the  plaintUb  on  Au- 
gust 27,  1801,  prepared  and  filed  with  the 
tioimty  clerk  of  said  county  their  notice  of 
Hen.  Tbat  on  August  29tli  other  liens  were 
filed  against  the  same  property,  as  follows: 
E.  15.  Snow,  $54;  the  Oregon  Land  Co., 
$153.33;  Ira  Erb,  $84.65;  and  R.  M.  Wade  & 
Co.,  $12.66.  Tbat  on  January  2G.  1892,  plain- 
tiffs commenced  this  suit  against  the  defend- 
ants. Coffee,  Craglit  &  Stubblngs  to  foreclose 
their  lien,  and  issued  a  summons,  and  placed 
it  Id  the  hands  of  the  sherllT  of  said  county 
for  service,  who,  on  the  30th  of  said  month, 
made  a  return  thereon  that  he  could  not, 
after  diligent  search  and  inquiry,  find  either 
of  said  defendants  within  said  county  and 
state.  That  on  the  day  last  motioned  a 
stipulation  was  entered  Into  between  the 
plaintiffs  and  E.  E.  Snow,  the  Oregon  Land 
Co.,  Ira  Erb,  and  B.  M.  Wade  &  Co.,  where- 
by It  was  agreed  that  they  might  intervene 
and  file  answers  to  plaintifb'  complaint,  and 
that  said  suit  might  proceed  to  final  deter- 
mination with  them  added  as  parties  there- 
to; and  on  said  day  the  said  lien  holders 
filed  their  separate  answers.  In  which  their 
respective  claims  were  set  out,  but  served 
no  summons  upon  Coffee,  Cragin  &  Stnb- 
bings.  niat  on  February  6,  1892,  the  plain- 
tjfb  filed  an  affidavit  for  an  order  directing 
the  service  of  a  summons  by  publication, 
aud  on  the  Sth  of  said  month  the  judge 
granted  the  same.  The  summons  published 
In  pursuance  of  said  order  contained  the 
names  of  the  defendants,  Coffee,  Cragin  & 
Stnbblngs  only,  and  the  first  publication 
thereof  appeared  in  the  designated  newspa- 
per in  the  Issue  of  February  12th,  and  week- 
ly thereafter  for  six  consecutive  weeks. 
That  on  June  14,  1892,  the  defendants,  Cof- 
fee. Cragfn  &  Stnbblngs.  having  made  de- 
foidt,  a  decree  was  altered  against  them  in 
fiiTor  of  plalntifte  apon  die  said  service,  but 
no  decree  was  rendered  In  favor  of  either  of 
the  other  Uenholdera.  That  cm  the  nut  day 
the  defOidanta.  Cf>fle^  Cragin  &  Stnbblngs, 
moved  to  set  the  decree  aside  for  the  reason 
that  the  court  had  no  Jurisdiction  over  them, 
and  that  no  proper  or  l^al  service  of  the 
summons  had  ever  been  made.  This  motion 
was  overruled  by  the  court,  from  which  the 
defendants  appeal 

Robt.  G.  Morrow,  for  appellants.  Tilmon 
Ford  and  W.  M.  Kaiser,  for  respondents. 

MOORE,  X,  (after  stating  the  ftLcta.)  Hie 
appellants  contended— First,  that  the  order 
for  the  publlcatitni  of  the  summons  Is  insoffl- 
ctent;  second,  the  summons  did  not  contain 
the  names  fif  the  parties  to  the  suit;  and, 
third,  the  summffliB  does  not  otrntaln  a  state- 
ment of  the  relief  demanded  In  the  com- 
plaint 

Sectiim  66,  Hill's  God^  so  far  as  It  applies 
to  the  case  at  bar,  provides  that  when  serv- 
ice of  the  summons  cannot  be  had  as  pre- 
scribed In  the  preceding  section.  It  may,  by 


order  of  the  court  or  Judge,  be  served  by 
publication,  when  the  defendant  is  not  a  res- 
ident of  the  state,  but  has  property  therein, 
and  cannot,  after  due  diligence,  be  found 
within  the  state,  and  that  tact  appeai-s  to 
the  satisfactldn  of  said  court  or  judge,  and 
it  also  appears  that  a  cause  of  action  exists 
against  the  defendant,  and  that  the  court 
has  Jurisdiction  of  the  subject  of  tlie  action. 
Plaintiffs'  affidavit  for  such  order  shows 
when  the  complaint  was  filed,  and  the  na- 
ture and  object  of  the  suit;  that  the  defend- 
ants resided  out  of  this  state,  aud  could  not, 
after  due  diligence,  be  found  therein,  and  the 
means  adopted  to  ascertain  said  fact,  and  to, 
discover  their  residence  and  'post-office  ad- 
diess,  which  are  given;  that  the  suit  relates 
to  real  property  in  this  state,  which  is  prop- 
erly described;  that  they  are  proper  parties 
thereto,  and  that  copies  of  the  complaint  and 
Uen  were  attached  to  and  made  a  part 
thereof.  The  Judge,  upon  prraentation  of 
said  affidavit,  made  an  order  which,  in  sub- 
stance, recites  tliat  it  satisfactorily  appeared 
therefrom  tbat  neither  of  said  defendants 
could,  after  due  and  diligent  search  and  in- 
quiry, be  found  in  the  state  of  Oregon;  that 
they  reside  out  of  said  state;  that  a  cause 
of  suit  exists  in  favor  of  the  plaintiffs 
against  the  said  defendants;  that  personal 
service  of  the  summons  cannot  be  made  up- 
on them,  and  directed  the  time  and  manner 
of  the  service  by  publication;  but  said  order 
contained  no  finding  that  the  defendants  had 
any  property  within  the  state,  or  that  the 
court  had  jurisdiction  ot  the  subject  of  the 
suit. 

The  theory  once  prevailed  that  Judgments 
in  personam  against  a  nonresident,  based 
upon  the  constructive  service  of  process  upon 
bim,  aod  without  his  appearance,  would  sup- 
port a  sale  of  the  debtor's  property  situate 
In  the  state  where  r«idered,  bat  In  Pennoyw 
v.  Neff,  96  U.  S.  727.  It  was  held  that  when' 
the  suit  Is  merely  in  personam  ccmstructlve 
service  by  the  publication  of  a  summons  up- 
on a  nonresident  is  In^eotoal  for  any  pur- 
pose; and  that,  unless  the  court,  at  the  incep- 
tion of  the  proceedings,  got  Jurisdiction  of 
the  defoidant's  pnqtOTty  by  attachment,  or 
some  other  equivalent  act,  so  as  to  make  the 
proceeding  quasi  in  rem.  no  Judgment  ren- 
dered against  a  nonresident  np«i  such  service 
would  have  any  force  or  effect  When  the 
court  gets  Jnrladlctton  of  the  defendant's 
pn^erty  It  may  order  the  service  of  process 
by  publication,  upon  the  theory  that  sndi 
proper^  Is  alwiqrs  in  the  possessiMi  of  the 
owner,  in  person  or  by  agent,  and  its  seizure 
most  necessarily  Inform  him  of  the  nftture 
of  the  proceedings,  and  thxm  give  the  court 
Jurisdiction  to  deal  with  it  The  subject  at 
the  action  may  be  the  recovery  of  money, 
and.  since  the  debtor's  property  within  a 
state  should  be  liable  to  the  clUz«is  thereof 
for  the  payment  of  his  debts,  it  follows  that 
the  subject  of  the  action  carries  with  It  the 
property  wUch  has  by  attachment  or  oth&e 
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lien  becnme  an  Incident  thereto.  The  pro- 
ceflB  may  be  constnicttrely  served  whenever 
the  cooi't  has  JurisdictioD  of  the  defendant's 
property,  either  in  a  direct  proceeding  to  di- 
vest him  of  his  title,  or  where  such  property 
has  by  any  lien  thereon  become  an  incident 
of  any  Judicial  proceeding.  Judgments  ren- 
dered upon  such  service  are  quasi  in  rem, 
and  only  attach  to  property  of  which  the 
court  had  Jurisdiction  at  the  time  the  service 
of  process  was  ordered.  It  is  well  settled 
that  statutes  which  provide  for  the  service 
of  process  by  publication  are  In  derogation 
of  the  coounott  law,  and  must  be  strictly 
.construed.  OdeU  v.  Campbell,  9  Or.  28S. 
The  attidaTtt  Is  the  complaint  upon  which 
the  Judgment  order  for  service  Is  based, 
and  must  state  every  Jurisdictional  faot  re- 
quired by  the  statute.  McJ^llUan  t.  Reynolds, 
11  Cat  372.  If  the  affidavit  be  Iiwumcient, 
the  court  acquires  no  Jurisdiction  over  the 
defendant,  and  the  Judgment  Is  void.  Braly 
T.  Seamen,  SO  CaL  610.  The  affidavit  in  the 
case  at  imr  states  all  the  prol>ative  facta 
necessary  to  Justify  the  court  In  being  sat- 
isfied of  the  existence  of  the  ultimate  facts 
required  by  the  statute.  Copies  of  the  com- 
plaint and  lien  are  made  parts  of  the  affi- 
davit, and  from  each  a  correct  descripdon 
of  the  real  property  sought  to  be  affected 
by  the  foreclosure  of  the  lien  can  be  aacer^ 
talned.  The  complaint  miiy  be  read  with 
the  affidavit,  when  made  a  part  of  It,  for  the 
purpose  of  aiding  the  latter.  McDonald  v. 
Cooper,  32  Fed.  Itep.  745.  All  that  the  stat- 
nto  requires  from  the  court  or  Judge,  upon 
the  presentation  of  the  affitlavit,  if  the  Juris- 
dictional facts  satisfactorily  appear  tliere- 
from,  is  to  m.ilce  an  order,  properly  dated, 
ttiat  the  publication  be  made  in  a  particular 
manner  for  a  reasouable  time,  and  a  dlrec- 
tlOD  tbat  a  oopy  of  the  summons  and  com- 
plaint be  forthwith  deposited  in  the  post 
office,  directed  to  the  d^endnnt,  at  his  place 
of  reeideaoe^  If  known.  Hill's  Code,  I  67. 
Hie  affidavit  must  state  the  Jurisdictional 
factflk  and  the  order  of  the  court  or  judge  is 
tba  ooncliu^n  readied  from  such  statcmenta 
Jurisdiction  Is  based  upon  the  affidavit,  and 
not  Ml  the  recitals  of  fact  found  In  the  or^ 
41er.  If  the  Judge  had  made  findings  which 
were  not  supported  by  the  affidavit,  and  is- 
med  the  order  for  publication  npon  such 
findings,  the  service  of  process  would  have 
been  voidable.  The  affidavit  In  this  case 
stated  all  the  facts  necessary  to  give  the 
court  or  Judge  Juiisdlctlon.  and  the  mrder 
tMsed  therew  is  sufficient  without  any  re> 
filtals.  When  the  order  has  he&i  granted 
It  nAst  be  presumed  that  the  Jurisdictional 
facts  have  been  established,  since.  If  they 
do  not  appear  In  the  affidavit,  this  presump- 
tion Is  overoome,  and  the  order  thereby  ren- 
dered Tiridable.  When  plaintiffs,  under  the 
proTifidons  of  section  3G73,  lUll's  Code,  filed 
their  Hen,  It  attached  to  the  property  therein 
described;  and,  this  description  having  been 
oc^led  Into  tike  affidavit,  tba  court  obtained 


jurlsdlcticHi  thereof,  and  the  decree  obtained 
under  said  service  ot  sommona  \)f  pntfllcar 
tion  bound  all  of  said  property. 

Section  3677,  Hill's  Code,  provides  that 
all  lien  holders  whose  claims  have  been 
filed  for  record  shall  be  made  parties  to  a 
suit  to  foreclose  the  lien  of  any  of  them. 
The  record  shows  that  oa  August  28,  1891, 
E.  B.  Snow,  Ira  Brb.  the  Oregon  Land  Com- 
pany, and  R.  M.  Wade  &  Co.  filed  daltos 
with  the  clerk  of  said  county  for  material 
furnished  by  each  and  used  in  the  building 
upon  which  plaintiSfs  daimed  their  Mm,  and 
tiius  became  proper  parties  to  the  suit,  and 
when  the  stipulation  was  entered  into  that 
they  might  Intervene  therein  It  was  a 
recogiUUoD  of  their  rights.  When  they  filed 
their  separate  answers  they  did  not  thereby 
amend  plaintiffs'  complaint,  ^ce  it  could 
not  be  amended  by  stipulation  nnless  the 
defendants,  Coffee,  Cragin,  &  Stubbings,  had 
Joined  therein.  Plaintiffs  had  the  right  to 
amend,  but  this  could  not  be  done  except  by- 
filing  and  serving  a  copy  of  the  amended 
pleading  npon  the  advorse  parties,  (Hill's 
Code,  I  99,)  and*  they  not  havlns  ezoctoed 
such  right,  there  was  no  amendment.  The 
manifest  object  of  the  statote  which  requires 
a  plalntUI  in  foredoslng  bis  Uen  to  make 
all  lien  holders  parties  Is  to  save  to  the  own* 
ers  oi  the  property  all  the  expense  possible. 
This  object,  so  ter  as  the  defmdants,  Coffey 
Cragtn  &  StubUnga,  are  concerned,  was  ac- 
complished, since  the  11m  holdeis  irtio  came 
hi  by  Btlpulatl«i  failed  to  serve  a  summons 
npon  them;  and,  the  statute  having  ran 
against  their  dalms^  the  def^ants  have 
not  <Hily  saved  the  eoste  and  disbursements 
they  would  otherwise  be  Ualde  fbr,  but  have 
also  been  relieved  from  the  Uens  up<ni  tfi^ 
proper^. 

If  It  were  admitted  that  the  stlpnlatloD 
and  answ^is  amended  the  complaint  and 
brought  in  new  parties,  then  the  summons 
which  was  served  would  be  Ineffectoal 
to  give  tiie  court  Jmisdlction.  The  com- 
plaint not  having  been  amended  by  the 
stipulation  and  answers,  the  summons  eoof 
tained  the  statutory  requirements  necessary 
to  give  the  court  Jurisdictlwi,  and  the  decree 
Is  affirmed. 

<4  WTO.  m) 

STATB  T.  BOATtD  OF  COAFBS  OF  LABA- 

MIE  COUNTY.! 
(Supreme  Court  of  WyomlDg.    Aug.  29,  18^) 
Btatb  Rbvbnds  ~  Sbttlkhbnt  bt  Cocktt  Om- 

OBKS  —  CONCI.OSIVRNKBS  —  *'Doi7BLB  OB  EbBO- 
KBOna  ABBB88UBNTS." 

The  annual  Bettlemeots  of  the  collectors 
of  the  revt'itue  with  the  state  auditor  are  not 
so  final  and  conclusive  as  to  prevent  the  sub- 
Be(]ut-nt  certificfltioD  of  "double  or  erroneous  as- 
letuime&tB,"  under  Rev.  St.  S  3830,  roakine  the 
county  liable  to  the  state  for  the  tax  levied  fM 
state  purpoiies,  except  "sacb  amounts  as  arc 
certified  to  he  double  or  erroneous  assessmeDts." 
Groesbeck,  C.  J.,  dissenting. 

Error  to  district  court,  Laramie  connty; 
Richard  H.  Scott,  Judge, 

■Behearing  pending. 
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Action  by  the  state  of  Wyoming  against 
the  board  of  county  commlBBloners  of  Lar- 
amie county  for  taxes  ovmlue  and  un- 
paid. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

O.  N.  Potter,  Atty.  Gen.,  for  the  State. 
J.  A.  Van  Orsdea,  Ca  Atty.,  for  defendant 
In  error. 

CONAWAT,  J.  This  cause  comes  up  on 
petition  and  general  demurrer.  The  district 
court  sustained  the  demurrer  of  defendant 
to  plaintiff's  petition.  PlalnUff  decUned  to 
plead  further,  and  Judgment  was  rendered 
In  faror  of  defendant  This  is  assigned  as 
error.  The  action  is  by  the  state  of  Wyo- 
ming against  the  county  of  Laramie  for  the 
recovery  of  $907.41  on  account  of  taxes 
overdue  and  unpaid  for  the  year  or  years 
prior  to  1888,  and  for  the  recovery  of  $7,054.- 
73  on  account  of  taxes  overdue  and  unpaid 
for  the  year  1888.  Defendant  In  error  de- 
nies its  liability  for  these  taxes,  because 
they  are  founded  on  double  or  erroneous  as- 
sessments, duly  certified  as  such,  and  de- 
murs to  the  petition,  as  showing  such  facta. 
Plaintiff  In  error  contends  that  such  certifi- 
cation of  double  and  erroneous  assessments, 
and  the  claim  for  credits  on  account  thereof, 
were  not  made  by  or  on  behalf  of  the  coun- 
ty in  time  to  be  considered.  The  double 
and  erroneous  assessments  mentioned  as 
occurring  prior  to  1888  were  rebated  by  the 
county  during  that  year,  and  the  sum  of 
$907.41  of  territorial  taxes,  consisUng  of 
such  double  and  erroneous  assessments  oc- 
curring prior  to  the  year  1888,  was  rebated 
by  the  county  of  Laramie  to  tlie  taxpayers 
during  the  year  1888^  and  such  double  and 
erroneous  assessments  were  formally  cer- 
tified, and  claim  for  a  credit  of  said  sum 
made  on  behalf  of  the  county  of  Laramie 
In  Its  annual  settlnnent  with  the  territory 
for  the  year  188S,  This  daim  was  not  al- 
lowed by  the  territorial  auditor,  but  the 
county  declined  to  abide  by  bis  decision, 
and  withheld  the  sum  from  the  amount 
found  due  from  the  coimty  to  the  territory 
hf  the  territorial  auditor  at  the  annual  set- 
tlement for  the  yeae  1888,  and  has  failed 
and  refused  to  pay  the  sum  into  the  ter- 
ritorial or  state  treasury.  The  double  and 
mvneouB  assessments  moitloned  as  occur- 
ring during  the  year  1888  were  rebated  dur- 
ing the  year  1889,  and  the  sum  of  $7,054.73 
of  territorial  taxes,  together  witb  other 
taxes,  consdsting  of  sucli  double  and  erro- 
neous assessments  occurring  during  the  year 
1888,  were  rebated  hy  the  county  of  I^r- 
amie  to  the  taxpayers  during  the  year  1889; 
and  such  double  and  erroneous  assessments 
were  certified,  and  chUm  for  a  credit  of  said 
sum  made  on  behalf  of  Die  county  In  its 
annual  settlement  with  the  teirltory  for  the 
year  1889.  This  dalm  was  not  allowed  by 
the  territorial  auditor,  but  the  county  de- 
clined to  abide  by  his  decislou*  and  wlth- 
v.ii3r.no.l9— tiS 


held  this  sum  from  the  afnonnt  found  due 
from  the  county  to  the  territory  by  the  ter- 
ritorial auditor  at  the  annual  settlement  for 
the  year  ISSS,  and  hns  foiled  and  refused  to 
pay  this  simi  Into  the  territorial  or  state 
treasury.  This,  in  brief,  is  the  showing  of 
facta  made  by  the  petition,  to  which  a  gen- 
eral demm-rer  was  sustained. 

It  is  clear  that  the  taxes  In  controversy 
consist  of  double  and  erroneous  assess- 
ments,—assessments  that  never  shonld  have 
been  made.  The  county  is  respomiihie  to 
the  state  for  the  entire  amount  of  tax  levied 
for  territorial  or  state  purposes  on  the  tax- 
able property  within  the  county,  whether 
collected  or  not.  except  "such  amounts  as 
are  certified  to  be  double  or  erroneous  as- 
sessments." Rev.  St  I  3830.  The  amounts 
sued  for  In  this  action  are  so  certified,  but 
It  Is  urged  that  such  certification  came  too 
late.  This  contention  is  based  upon  the  sole 
ground  that  the  annual  settlements  of  th<* 
"collectors  of  the  revenue"  with  the  terri- 
torial or  state  auditor  ore  final  and  conclu- 
slva  We  have  no  statute  expressly  mak- 
ing them  so.  It  is  true  our  law  (Rev.  St. 
S  1700)  authorizes  the  auditor  to  issue  sum- 
mary process  upon  this  settlement  against 
the  collector  for  the  amount  found  due  the 
state,  with  penalties  and  forfeitures.  But 
even  under  such  statutes  as  this,  by  a  con- 
sensus of  authorities  singularly  uniform,  the 
settlement  by  the  auditor  Is  not  conclusive. 
The  courts  may  correct  it,  If  erroneous.  It 
is  not  in  the  nature  of  a  Judgment  of  a 
court  It  Is  not  conclusive  against  the  col- 
lector himself,  who  participates  in  It 
Cooley,  Tax'n,  (2d  Ed.)  p.  718.  By  a  much 
stronger  reason,  it  is  not  conclusive  against 
the  county.  This  disposes  of  the  only  ques- 
tion presented  In  the  record. 

Something  was  said  In  argument  about 
section  3837,  Rev.  St,  requiring  county  treas- 
urers to  make,  under  a  penalty,  a  full  and 
complete  settlement  with  the  territorial  or 
state  treasurer  on  the  first  Monday  In  Jan- 
uary in  each  year  for  the  tax  levy  of  the 
preceding  year.  No  socfa  settlement  la  re* 
ferred  to  In  the  petitloA.  The  question  Is 
not  raised  upon  this  settlement,  bnt  upon 
the  preceding  setUement  with  Qie  auditor. 
The  county  treasurer  makes  both  settle- 
menta  If,  by  either  or  both,  be  can  i^ve 
away  the  county  revmue,  or  bind  the  <M>un- 
ty  to  the  payment  of  unjust  or  unauthor- 
ized charges  in  favor  of  the  state,  and  malce 
such  Injustice  final  and  concludve  upon  the 
coim^t  It  is  a  bad  state  of  affairs.  We 
think  that  such  is  not  the  law  of  this  case. 
The  Judgment  of  the  district  court  is  af- 
firmed. 

CLARK,  J.,  concurs. 

6R0ESBECK,  G.  3»  (dissenting.)  The  di- 
vergence In  views  between  the  other  members 
of  this  court  and  myself  Is  on  the  instruc- 
tion of  tbe  various  statutes  dted  or  quoted 
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from  in  the  majority  opinion.  It  will  not  be 
disputed  that  It  Is  competent  for  the  state  to 
make  the  county  or  other  district  of  taxa- 
tion respon^ble  and  liable,  ns  principal  del>t- 
or,  for  the  quota  of  state  tax  assessed  within 
it  Cooley,  Tai'n,  |  468.  Provlsloiia  to  this 
effect  are  common  In  statutes,  and  our  stat- 
ute so  provides  in  distinct  terms.  The  only- 
exception  in  our  statute  making  the  county 
nesponsible  to  the  territory  or  the  state  for 
tlie  amount  levied  for  territorial  or  state 
purposes  is  for  such  amounts  as  are  certified 
as  double  and  erroneous  assessments.  No 
allowance  or  credit  can  be  given  to  any  coun- 
ty, other  than  this,  of  the  tax  levy  remaining 
uncoUected.  Rev.  St  §  3830.  Section  3837 
following  provides  for  an  annual  settlement 
by  the  county  treasurer,  who  is  collector  of 
taxes  for  fcis  county,  with  the  territorial  or 
state  treasurer  for  the  tax  levy  for  the  pre- 
ceding year,  and  this  settlement  must  be  a 
"full  and  complete  settlemenL"  It  further 
provides  that  delinquencies  on  the  part  of 
any  county  In  the  payment  of  the  territorial 
or  state  levy  eihall  bear  Interest  at  the  rate 
of  8  per  cent,  per  annum  after  the  15th  day 
of  January,  "when  said  levy  was  payable  to 
the  territorial  treasurer;"  and.  In  case  of 
any  delinquency  on  the  part  of  the  county, 
it  is  the  duty  of  the  territorial  or  state  treas- 
Tu-er  to  cause  an  action  at  law  to  be 
brought  against  such  county ,  In  the  name 
of  tl:e  territory,  (state,)  to  recover  the 
amoimt  of  any  such  delinquency.  Tills  ac- 
tion was  broiight  imder  this  clause  of 
the  section.  As  these  sections  3S36  -and 
3837  were  originally  enacted  together,  (chap- 
ter 103,  Sess.  Laws  1882,)— the  one  fixing  the 
liability  of  the  county,  and  the  otter  provid- 
ing for  a  full  and  complete  onnual  eettle- 
meat  for  the  tax  levy  of  each  year,  ami 
fijtjng  the  IhibUity  of  tlK  coxmty  for  arrears 
In  the  tax  levy  of  the  year  for  which  settle- 
ment Is  made,— they  should  be  construed  to- 
gether. Thus  construing  them,  no  allowance 
Is  to  be  made  to  any  county  for  delinquent 
taxes  or  taxes  uncollected,  or  for  any  part  of 
the  tax  levy  for  thQ  year  uncollected,  except 
for  double  and  erroneous  assessments  certi- 
fied at  the  time  of  the  annual  settlement, 
and,  upon  the  failure  to  make  this  settle- 
ment, action  may  be  brought  against  the  de- 
linquent coimty.  Its  delinquency  Is  the  de- 
linquency of  Its  treasurer  and  collector  of 
taxes,  and,  if  suit  may  be  broujrht  on  such 
delinquency  directly  after  this  annual  setlli!^ 
ment  is  made,  I  cannot  conceive  how  any 
other  credits  may  be  allowed  the  county 
than  those  certified  and  neported  at  this 
"full  and  complete"  annual  settlement  of  the 
tax  levy  for  the  year.  If  a  mistake  Is  made 
In  the  matter  of  credits,  as  they  existed  at 
tills  time,  undoubtedly  they  might  be  cor- 
rected, but  not  as  to  subsequently  discovered 
doable  and  erroneous  assessmenta  By  sec- 
tion 1698  of  the  Reused  Statutes  the  county 
treasurer,  as  a  collector  of  the  county  rev- 
enue,  must  exhibit  his  voiiebcrs  and  accounts 


to  the  territorial  or  state  auditor  on  or  be- 
fore the  third  Monday  in  December  of  each, 
year,  to  be  audited,  adjusted,  and  ^tled  by 
the  auditor,  who  must,  without  delay,  report 
the  balance  found  due  to  the  treasurer.  This 
auditing  of  the  acooimts  of  the  county  treas- 
urer secme  to  me  to  be  the  bads  on  which 
the  full  and  complete  annual  settlement  is 
made  with  the  territorial  treasm'er  by  the 
county  treasurer  on  or  before  the  first  Mon- 
day In  January  following,  as  provided  in  sec- 
tion 3837.  The  petition  shows  that  all  prop- 
er credits  were  given  by  the  auditor  on  the 
tax  levy  for  each  year,  as  certified  for  that 
year.  Afterwards,  double  and  erroneous  as- 
sessments were  certified  for  the  tax  levies  of 
the  years  settled  for,  and  these  were  disal- 
lowed, as  not  presented  In  time  to  the  audi- 
tor, and  I  think  properly  so.  A  full  and  com- 
plete settlement  for  the  tax  levy  for  a  cer- 
tain year  precludes  the  Idea  of  a  settlement 
which  may  thereafter  be  reopened  and  set 
aside. 

I  see  the  best  of  reasoning  In  support  of 
my  views.  The  exception,  like  all  provisos, 
should  be  strictly  construed.  It  Is  an  unu- 
sual exception  In  statutes  making  the  cotmty 
rosi)onslble  for  the  amount  of  the  territorial 
or  state  levy  made  by  the  coimty  board. 
The  territorial  board  made  the  levy  upon 
the  returns  sent  up  by  the  several  coimty 
boards,  and  upon  these  returns  was  the 
amoimt  estimated  for  the  support  of  the  ter- 
ritorial government.  Each  county  is  charge- 
able with  this  levy  upon  the  proi>erty  so  re- 
turned, less  only  such  double  and  erroneous 
assessments  as  are  certified  at  the  time  of 
the  full  and  complete  annual  assessment  of 
the  tax  levy  for  the  year.  If  this  claim  Is 
for  a  rebate  of  tenitorial  taxes  after  this 
settlement  was  made,  I  do  not  think  that 
the  state  is  chargeable  with  the  loss.  It  Is 
doubtful  if  the  board  of  county  commission- 
ers can  rebate  territorial  or  state  taxes 
which  have  been  paid  to  the  state,  as  it  has 
no  funds  out  of  which  It  can  refund  the 
same  to  tl:e  taxpayer,  and  It  Is  absurd  to 
say,  in  effect,  that  auch  moneys  can  be  ap- 
propriated out  of  the  state  treasury  by  the 
county  board.  The  state  has  a  right  to  se- 
cure its  revienuee,  and  to  provide  against  un- 
reasonable or  unanticipated  loea  and  ^rink- 
age  therein,  by  fixing  some  date  when  the  li- 
ability of  the  coimties  becomes  absolute, 
and  I  think  the  statute  so  provides.  It  Is 
imposdble  to  devise  any  system  of  taxation 
that  ^all  bo  perfect  Every  safeguard 
seems  to  have  been  made  by  statute  to  pro- 
tect the  taxpayer  against  fraud.  Impartiality, 
and  oi^reedon,  and  to  secure  as  correct  and 
complc4e  an  assessment  roll  as  can  be  made 
by  attentive  and  diligent  county  officers  be- 
fore the  amount  of  the  assessable  taxation 
In  the  several  counties  Is  reported  few  the 
use  of  the  territorial  or  state  board  for  Uie 
purpose  of  making  the  state  levies.  Even 
after  this  assessment  Is  made,  and  at  the 
time  of  the  annual  full  and  compete  settle- 
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ment  provided  for,  any  orors  discovered  lu 
making  doubto  and  enoneons  aaseesmentB 
may  be  cuiTectcd,  and  the  comity  credited 
therefor.  Subsequently  discovered  errors, 
to  my  iLiud.  may  not  be  corrected.  This 
view  of  the  statutes  Is  no  more  unjust  to  the 
4Coun^  than  requiring  it  to  be  responsible  fur 
state  taxes  on  the  delinquent  list,  which  may 
never  be  collected.  To  told  otherwise  la  to 
make  the  county  board  the  final  arbiter  in 
determining  the  amount  of  taxes  due  to  the 
state,  and  to  place  the  state  revenues  for 
that  county  under  its  control;  In  other 
words,  to  place  the  revenues  of  a  sovereign 
state  at  the  mercy  of  subordinate  agents, 
in  whose  dioioe  the  state  has  had  no  voice, 
and  for  whose  acts  or  laches  it  cannot  be 
made  responsible.  All  the  credits  claimed 
by  Laramie  county,  as  disclosed  by  the  peti- 
tion, were  those  made  on  tax  levies  that  had 
been,  or  should  have  been,  adjusted  and  set- 
tled at  the  proper  statutory  times,  when 
such  credits  were  not,  under  the  statute, 
available.  It  is  true  that  this  suit  was  not 
upon  any  settlement  between  the  territorial 
and  the  county  treasurer.  If  such  a  settle- 
ment had  been  made,  there  would  have  been 
no  occodon  for  the  suit.  This  action  Is 
based  upon  certain  amounts  of  the  tax  levies 
for  certain  years,  unpaid  when  due  by  the 
county  of  Laramie,  through  Its  county  treas- 
urer and  ex  officio  collector  of  taxes.  The 
county  asked  certain  credits,  which  were  nut 
interposed  timely,  or  at  the  statutoi?  peri- 
ods fixed  for  annual  settlements,  wlilck,  it 
seems  to  me,  must,  of  neoesdty,  be  final  and 
conclusive  settlemmts,  up  to  those  periods. 
I  do  uot  think  it  possible  to  imagine  a  case 
where  a  county  treasurer  "can  give  away  the 
county  revenue,  or  bind  the  county  to  the 
payment  of  unjust  or  unauthorized  charges 
in  favor  of  tte  state."  The  law  lias  erected 
too  many  safeguards  to  permit  such  an  unu- 
sual and  extraordinary  generosity  on  the  part 
of  any  collector  of  the  revenue.  It  Is  of  no 
Importance,  In  this  Inquiry,  to  ascertain 
whether  or  not  the  certificate  of  the  auditor 
of  the  amount  found  due  by  him  In  bis  audit- 
ing the  accounts  and  credits  of  any  collector 
of  the  revenue  is  prima  facie  presumptive  or 
ooncluMve  evidence  in  a  suit  brought  thereon. 
This  action  is  not  brought  against  the  col- 
lector of  taxes  and  his  sureties,  and  the  le- 
gality of  any  defense  they  might  make  In 
such  action,  except  upon  the  certificate  of 
the  auditor,  or  his  qiUetus,  as  It  has  been 
termed.  Is  not  before  us.  This  action  Is  in- 
stituted against  the  county,  in  its  corporate 
capacity,  for  certain  moneys  that  appear  to 
me  to  be  due  on  its  tax  levies  for  certain 
years  to  the  state,  and  which  were  withheld, 
as  matters  of  credit,  which  I  think  were 
properly  disallowed  by  the  auditor.  I  have 
nd  doubt  that  In  such  a  suit  as  this  the  action 
of  the  auditor  in  rejecting  such  credits  may 
be  reviewed,  but  I  am  of  the  opinion  that 
his  action  in  ^sallowing  those  credits  was 
proper,  and  .warranted  by  the  spirit  and  the 


letter  of  the  law.  This  appears  to  be  the 
&rat  suit  of  the  kind  ever  brought  In  this  Ju- 
risdiction. For  years  the  view  of  the  audit- 
ing d^mrtment  has  been  acquiesced  in  by 
other  counties  of  the  state.  To  allow  such 
a  defense  as  this  will  work  a  great  hardship 
to  the  other  counties  of  the  state.  It  should 
not  be  allowed,  unless  the  statute  plainly  di- 
rects that  it  should  be.  State  v.  County  of 
Kings,  125  N.  Y.  312,  26  N.  E.  Rep.  272.  In 
my  view  of  the  law,  the  creili'ts  preferred  by 
Ijuramie  county  are  plainly  interdicted  by 
the  statutes  bearing  on  the  questions.  The 
demurrer  to  the  petition  of  the  state  should 
have  been,  In  my  Judgment,  overruled. 


(4  Wyo.  834) 

BOARD  OF  COM'RS  OP  LARAMIE  COUN- 
TY V.  ATKINSON. 
(Supreme  Court  of  Wyoming.    Aug.  29,  1893.) 

Clekk  or  Count— Action  fok  Salauv— Defessbs 
— Skt-Off— FfiKa  Unaccountki*  for. 

1.  The  fact  that,  after  the  qualification  of 
the  clerk  of  the  district  court,  one  of  the  sure- 
ties ou  his  bond  died,  and  he  failed  to  furnish  a 
new  bond.  thouKh  reuuettted  by  the  county 
buard  so  to  do.  is  uo  defense  to  an  action  for 
his  salary,  if  there  was  no  declaration  by  com- 
petent authority  that  the  oflice  was  vacant, 
and  no  steps  were  taken  to  oust  him  from  ofiice. 

2.  It  is  no  defense  to  an  action  by  the  clerk 
of  a  district  court  for  salary  that  he  has  f.iiled 
or  refused  to  account  for  fees  received  by  hlra, 
Ritioe  there  is  a  separate  proceediofE  provided 
for  conipellinK  such  accounting,  by  enfurcem«it 
of  liability  on  his  official  bond. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Actiffli  by  Samod  AOUnscm  a^lnst  the 
board  of  cotmty  commissioners  of  the  coun- 
ty of  Laramie.  Judgment  for  plaintiff  on 
demurrer,  and  defendant  brings  error.  Af- 
firmed. 

J.  M.  Davidson  and  Potter  &  Burke,  for 
plaintiff  in  error.  A.  C.  Campbell,  for  de- 
fendant in  error. 

GROESBPICK,  O.  J.  Defendant  In  error 
brought  suit  in  the  district  court  for  Laru- 
mle  county,  for  his  salary  as  clerk  of  the 
district  court  of  that  councy  for  the  months 
of  July,  August,  and  September,  1891,  In  the 
sum  of  $5U0.  Plaintiff  in  error  answered 
that  one  of  the  sureties  on  the  official  bond 
died  after  the  qualification  of  defendant  in 
error  as  clerk  of  said  court,  and  that  it, 
as  the  boai-d  of  county  commissioners,  by 
reason  of  the  fact  of  the  death  of  such  sure- 
ty, made  an  order  requiring  the  defendant 
In  error,  as  clerk  of  the  district  court  afore- 
said, to  fui-nlsb  a  new  official  bond,  of 
which  he  was  duly  notified,  but  failed  to 
furnish  said  bond.  For  a  further  defense 
to  said  action,  plaintiff  in  error,  in  its  an- 
swer, alleged  that  Atkinson,  the  defendant 
in  error,  during  the  quarter  ending  3()th  day 
of  September,  1S91,  acting  as  such  clerk, 
collected  various  fees,  as  district  court  com- 
mlssitmer,  which  were  Imposed  upon  blm 
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OS  said  derk,  there  bdns  no  court  oommfs- 
Bioaet  provided  by  law,  and  that  at  tbe 
October  meeting  of  the  board  of  connty 
commlssitmers  of  said  coun^  It  requested 
and  required  him  to  make  a  r^ort  and 
Btatement  of  the  amount  of  fees  ejected 
and  received  by  htm  In  probate  matters, 
which  he  failed,  neglected,  and  refused  to 
da  The  third  defense  aUeges  that  the  as- 
sessed valuation  of  the  county  of  Laramie 
for  tbe  year  1S91  Is  97,756.840.43,  and  that 
the  salary  of  the  cleric  of  the  district  court 
fbr  that  county,  based  on  the  assessed  val- 
uation <tf  the  property  of  said  county.  Is 
not  92.000^  but  does  not  exceed  tbe  sum  of 
91,950  per  annum.  The  last  dt^enae  was 
abandoned  on  argument,  and  vrlU  not  be 
considered  by  us.  Neither  of  these  defenses 
tn^ted  upon  was  sufficient 

1.  Notwithstanding  the  failure  or  refusal 
of  the  derk  of  the  district  court  to  fur- 
nish the  new  btmd,  as  required  by  the  board 
of  county  commlsslouera,  upon  the  death  of 
<me  of  the  sureties  to  his  official  bond,-^- 
snmlng  that  such  board  hod  the  right  to 
require  It,  upon  which  we  express  no  opin- 
ion,—he  was  Btm  the  de  Jure  clerk  of  the 
district  court  for  that  county,  as  his  office 
bad  not  been  alleged  to  be  vacant,  either 
by  declaration  of  the  board,  or  any  com- 
petent anthorl^,  and  no  steps  had  been 
taken  to  oust  him  from  the  office.  Being  the 
only  person  entitled  to  the  office,  or  claim- 
ing It,  there  can  be  no  question  that  he  was 
entitled  to  the  salary  of  such  office. 

2.  If  it  was  tbe  duty  of  the  derk  to  turn 
over  to  the  county  treasurer  certain  fees 
which  wore  by  law  required  to  be  account- 
ed for  and  paid  over  by  him,  and  he  had 
failed  or  refused  to  do  so,  such  fact,  was  no 
defense  to  his  action  for  his  salary.  No 
amount  of  fees  is  alleged  In  the  answer,  as 
retained  by  the  clerk,  that  could  be  treated 
as  a  set-off  to  his  claim  for  salary.  A  di- 
rect proceeding  for  that  purpose,  to  compel 
him  to  account  and  settle  for  such  fees  re- 
ceived and  retained  by  him,  is  provitled 
by  statute.  All  fees  prescribed  by  statute 
for  dvil  business  must  be  collectei  In  ad- 
vance by  the  clerk,  and  paid  to  the  treas- 
urer of  the  county  at  the  end  of  each  month. 
The  clerk  Is  liable,  under  his  bond,  for  the 
eoUecUon  and  payment  of  such  fees,  and 
the  bond  of  the  clerk  must  contain  a  condi- 
tion for  the  proper  payment  of  all  moneys 
collected  by  him.  Chapter  53,  Sess.  Lews 
1800-91,  S9  6,  7,  9.  The  statutory  provisions 
were  doubtless  enacted  to  carry  Into  effect 
the  constitutional  provision  requirinf?  certain 
officers,  Including  clerks  of  the  district  courts, 
to  keep  a  true  and  correct  accotmt  of  all 
^ees  collected  by  them,  and  to  pay  tbe  same 
Into  the  proper  treasury,  when  collected, 
and  providing  that  the  officer  whose  duty 
It  is  to  collect  such  fees  shall  he  held  re- 
sponsible, under  his  bond,  for  neglect  to 
collect  the  same.  Const.  Wyo.  art  14,  S  2. 
Our  constitution  provides  that  all  state,  dty, 


coun^,  town,  and  sdiool  offlcm  (excepting 
Justices  of  the  peace  and  constables  In  pro- 
ducts having  less  than  1,500  population,  and 
excepting  court  commls^oners,  boards  of 
arbitration,  and  notaries  public)  shall  be  paid 
fixed  and  definite  salaries.  Id.  {  1.  The 
deric  of  the  district  court,  being  a  county* 
officer,  falls  vrlthln  tbe  class  of  salaried 
officers  enumerated  In  the  constitution,  and 
he  must  receive  a  salary,  and  must  pay  over 
the  fees  chargeable  law  to  the  county. 
The  receipt  of  the  salary,  and  the  payment 
of  the  same,  are  In  no  wise  connected  with 
the  dlspositlcHi  of  the  fees  which  are  to  go 
Into  the  county  treasury,  and  this  distinction 
is  preserved  in  the  organic  and  In  the  stat* 
utory  law.  A  direct  proceeding  is  necessary 
to  compel  the  clerk  to  account  for  and  pay 
the  fees  received  by  him,  upon  his  bond, 
and  this  has  not  been  resorted  to.  The 
derk  of  the  district  court  can  be  reached 
in  such  an  action,  and  be  made  to  comply 
with  the  provision  of  the  statute,  or  by  other 
proceedings.  The  clerk  must  not  pay  him- 
self his  salary  out  of  the  fees  he  has  re- 
ceived, or  deduct  that  from  his  bill,  or  his 
claim  for  salary  from  the  amount  of  the 
fees,  and  pay  over  the  difference.  He  must 
discharge  the  obligations  of  his  office  under 
the  terms  of  the  law,  and  take  his  pay  as 
other  officers  get  theirs.  New  Orleans  v. 
Flnnerty,  27  I>a.  Ann.  681;  Cullom  v.  Dolloff, 
94  III.  330.  Tlie  converse  of  this  preposi- 
tion ought  to  be  true,  In  the  absence  of  a 
statute  permitting  the  withholding  of  the 
salary,  in  case  of  a  retention  of  the  fees. 
It  was  held  by  the  supreme  court  of  Ala- 
bama that  the  state  auditor  might  withhold 
a  warrant  from  a  public  defaulter  for  mon- 
eys due  the  state,  when  such  default  suffi- 
ciently appears  from  the  records  and  bo<^ 
In  the  auditor's  office;  hut  this  decision  was 
based  upon  a  statute  expressly  prohibiting 
the  auditor  from  giving  a  public  defaulter 
any  warrant  for  moneys  due  from  the  states 
except  the  balance  due  after  the  extlnjmilsh- 
ment  of  the  defalcation.  Stite  v.  Brewer, 
62  Ala.  215.  But  It  seems,  in  the  case  at 
bar,  that  no  delinquency  of  the  clerk,  if  It 
was  a  delinquency,  could  be  ascertained  from 
the  data  in  any  county  record,  as  the  amount 
of  the  alleged  fees  retained  by  the  clerk  is 
not  set  forth  In  the  answer.  It  may  be  that 
the  derk  was  not  bound  to  account  for  or 
pay  over  the  fees  received  by  him  while  act- 
ing as  district  court  commissioner,— an  office 
entirely  distinct  from  the  derkshlp,  and  to 
which  no  fixed  and  definite  saLiry  attaches* 
under  the  constitutloa  or  the  statute,— but  it 
is  unnecessary  to  dedde  that  question  In 
this  proceeding.  The  salary  of  the  office, 
when  fixefl  by  law,  was  not  a  matter  of 
contract  between  the  officer  and  the  county, 
but  is  atiached  to  the  office  by  virtue  of  the 
statute  fixing  the  salary.  Fltzslmmona  V. 
City  of  Brooklyn,  102  N.  T.  536.  7  N.  B. 
Rep.  787.  Not  being  a  matter  of  contract, 
we  do  not  see  how  the  salaiy  may  be  wltli- 
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held,  or  set  off  egalnst,  for  follare  to  collect 
the  fees  assessed  against  lltl^fluts  for  the 
use  of  the  public,  to  be  paid  into  the  public 
treasury.  It  wna  held  in  Indiana,  in  the 
absence  of  a  statute  so  proTldiue,  that  a 
county  could  not  be  held  to  answer  to  Its 
'bidebte<lnes8  to  an  execution  debtor  for  his 
salary  as  an  officer  of  such  county  In  pro- 
cecdiuKs  supplementary  to  execution,  as  with- 
out such  a  rule  it  would  frequently  l)e  wtthiu 
the  power  of  an  Individual  to  endanger  the 
public  intei-ests,  or  even  check  the  wheels 
of  government,  which  would  be  a  far  greater 
public  evO  than  the  occnsloual  delny,  or  even 
sacrifice,  of  a  private 'right  The  exemption 
given  to  the  officer  was  not  granted  for  a 
private  advantage,  but  to  the  office,  from 
public  necessity.  Wallace  r.  Lawyer,  64 
Ind.  SOI.  So  It  has  been  held  that  an  as- 
slgnment  of  the  tmeamed  salary  of  a  public 
officer  is  Toid,  as  the  necessity  is  imperative 
to  maintain  the  efficiency  of  the  public  serv- 
ice, by  seeing  to  it  that  public  salaries  really 
go  to  those  who  perform  the  public  service. 
Bliss  T.  Lawrence,  SS  N.  Y.  451,  and  coses 
tiiere  reviewed.  The  payment  of  the  salary 
<tt  the  derk  would  be  no  admission  on  the 
part  of  the  county  or  state  that  It  might 
not  enforce  Its  demands  against  a  derelict 
or  defiultlng  officlaL  A  settlement  with  a 
derk  of  a  court,  where  the  board  of  super- 
Tlsora  of  a  county  failed  to  compel  him  to 
account  for  certain  fees  collected  by  bim. 
and  belonging  to  the  county,  was  held.  In 
Iowa,  not  to  estop  the  county  from  after- 
wards demanding  and  recovering  such  fees; 
and  this  case  was  where  the  clerk  was  al- 
lowed a  fixed  salary,  and  the  fees  received 
by  bIm  were  directed  to  be  paid  by  him  In- 
to the  county  treasury,— tlie  action  being 
brought  on  the  official  bond  of  the  clerk,  to 
recover  the  fees.  Palo  Alto  Co.  v.  Bnrlln- 
game,  71  Iowa,  201,  32  N.  W.  Rep.  ^0. 
As  the  statute  provides  for  the  payment  of 
the  clerk  of  a  fixed  salary.  In  qnnrter-yearly 
Installments,  and,  under  constitutional  au- 
thority, for  an  action  on  the  bond  of  the 
clerk  of  the  district  court  to  recover  fees 
not  accounted  for,  and  not  paid  over  to  the 
proper  ofllcer  appointed  to  receive  the  same, 
we  do  not  see  how  the  county  board  can 
refuse  to  pay  him  his  salary,  or  to  withhold 
it,  or  any  portion  of  it,  In  the  absence  of  a 
statute  so  permitting  It  to  act,  for  'allure 
to  account  and  pay  over  the  fees  collected 
by  the  officer.  He  is  CTitltled  to  his  salary, 
arid  Is  responsible,  with  the  sureties  on  his 
tKHid,  for  the  misappropriation  of,  and  failure 
to  account  for,  the  fees,  ^le  Judgment  of  the 
district  court  for  Laramie  county.  In  sustain- 
ing the  demurrer  to  the  answer,  and  render- 
ing judgment  for  the  defendant  In  error  for 
the  amoont  <tf  his  aalary,  la  therefore  af- 
firmed. 

GOMAWAX  and  CLARK,  JJ^  concur. 


(61  Kan.  26S> 
JONES  et  aL  T.  EELLOOO  et  al. 
(Sapreme  Court  of  Kbdms.    Sept.  0, 1803.) 
Appbal — Case  Madk — ^Timk  or  Sehvicb — Abbion* 

MBMT  POR  CRBDITORS— MORTOAOBS  —  PBXraRBH- 

csa— itioHTs  or  Mobtoaobbs. 

1.  Where  a  case  has  been  broncfat  to  tin 

snpreme  court  upon  a  case  made,  anJ  not  upon 
R  traiisc'ript,  the  rulings  of  tlie  lowor  court,  or 
of  the  judge  thereof,  complniued  of  and  r^ 
siKiied  for  error,  must  be  sbovn  by  and  eni- 
bodicd  in  the  case  made  ittwif.  oad  they  can- 
not  tie  ahowo  by  any  other  or  by  extrinsic  evi- 
dence; but  otfa(>r  mattm  or  things  to  make 
the  ciise  reviewable  m&y  generally  be  shown  by 
extrinsic  evidence,  or,  in  other  words,  by  evi- 
dence outside  of  the  case  made:  and  therefore, 
where  it  seemed  from  the  face  of  the  case  made 
that  the  case  was  oot  made  and  served  withia 
the  time  prescribed  by  law  or  by  any  order  of 
the  lower  court  or  the  judge  thereof,  kdd,  that 
it  may  be  shown  that  the  case  was  ia  fRCt 
made  and  served  within  proper  time,  by  a 
duly-cerliScd  transcript  of  an  order  of  the  judge 
of  the  district  court,  showing  that  the  time  for 
making  and  serviQg  the  case  bad  been  extended 
by  the  judge. 

2.  u'hcre  an  insolvent  debtor,  In  disposing 
of  his  property  for  the  benefit  of  his  creditors, 
executes  chattel  mortgages  upon  Rome  of  it  to 
secure  the  claims  of  certain  preferred  creditors, 
and  executes  a  deed  of  assignment  upon  all  of 
it  for  the  benefit  of  all  his  creditors,  the  assign* 
meut,  however,  to  be  subject  to  the  cliattd 
mortgages,  and  all  this  is  done  at  substantially 
the  same  time,  and  as  a  part  of  suhstantiaUy 
the  same  transaction,  held,  that  the  mortgages 
are  void,  although  the  debtor  may  have  pr» 
vioufily  promised,  but  without  any  connidoration 
therefor,  and  without  saying  anything  about 
mortgages,  that  he  woulil,  in  case  of  trouble, 
6-.'Cure  the  preferred  creditors;  and.  further,  AWd, 
that  the  deed  of  assigiimeat  la  entirely  validf 
and  takes  all  the  property. 

3.  After  such  deed  of  assignment  was  exe< 
cnted  the  assignee  named  therein  took  the  pos- 
session of  all  the  property,  auu  afterwards  de- 
livered the  mortgaged  property  to  the  mort' 
gfigees,  all  the  parlies  believing  at  the  time 
that  the  mortgagees  bad  the  prior  right  thereto. 
IJeld,  that  the  mortgagees,  then  being  in  the  ac- 
tual, quiet,  peacealile,  and  exclusive  possession 
of  the  property  under  a  claim  of  richt  thereto, 
had  the  prior  right  thereto  as  against  ali  the 
world  except  the  assignee,  or  some  one  holding 
under  him. 

4.  Where  attaching  creditors  of  the  original 
owner  of  the  property  afterwards  caused  tho 
property  to  be  attached  and  taken  from  the 
possession  of  the  mortgagees  as  the  property 
of  the  original  owner,  hdtl,  that  the  parties  tak- 
ing such  property  are  mere  intniilers,  wrong- 
doers, and  trespassers,  and  the  mortgagees  may 
afterwards.  In  an  action  in  the  nature  of  trover 
for  the  conversion  of  the  property,  brought 
against  the  officer  seizing  it,  recover  as  damogea 
the  full  value  of  the  property. 

(Syllabos  by  the  Cooru 

Error  from  district  court,  Shavnee  conntK 
John  Guthrie.  Judge. 

Action  Charles  P.  Kellogg  &  Co.  against 
W.  C  Jones  and  t.  W.  Thompson  fbr  crai- 
verslon  of  personal  property.  Judgment  toe 
plalntlffB.  Defendants  bring  error.  AfflruH 
od. 

Waggener,  Martin  &  orr  and  Rosslngtoiv 
Smith  &  Dallas,  for  plalutlflTs  In  error.  J.  Ilk 
McKarland,  for  defendants  la  error. 
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nOBTON,  G.  J.  This  case  Is  brought  to 
this  court  from  the  illstzict  court  oi  Shawnee 
county  upon  a  petition  in  error  and  a  case 
made  for  the  supreme  court,  and  the  flrst 
(pieHtion  presented  by  oitber  par^  Is  wheth- 
er tblB  coui*t  bus  any  jurisdiction  to  bear 
and  determine  the  cosa.  The  case  was  prop- 
t<r]y  settled  and  signed  by  the  trial-  Judge, 
and  was  proper^  attested  by  the  clerk,  and 
th««  seal  attached;  but  It  Is  nevertheless 
claimed  by  the  defendants  In  error  (plain- 
tilts  bdow)  that  such  Judge  has  no  powir  or 
Jurisdiction  to  so  settle  or  sign  the  same,  and 
this  for  the  plaucdble  reason  that  tt  Is  not 
shown  tbat  the  case  was  mode  and  eerred 
upcn  tlicm  within  the  time  prescribed  by 
liiH-,  or  by  any  order  of  the  district  court  or 
the  Judge  thereof.  It  appears  from  the  rec- 
ord and  papers  brought  to  this  court  that 
after  the  trial  In  the  court  below  a  motion 
was  made  by  the  defendants  below  (plain- 
tiflfs  In  error)  for  a  new  trial,  and  overruled 
ou  June  10, 1889,  and  GO  days  thereafter  were 
given  to  the  defendants  below  within  which 
to  make  and  serve  a  case  for  the  supreme 
court.  On  August  5,  1889,  the  time  for 
making  and  serving  the  case  was  extended 
to  September  19,  18S0,  and  on  September  IG, 
1SS9,  tlie  time  for  making  and  serving  the 
case  was  still  further  extended  for  30  days 
fit.m  September  19,  1889,  and  the  cose  was 
made  and  served  by  counsel  for  the  defend- 
ants I)elow  on  counsel  for  the  adverse  party 
on  September  24,  1889;  and  it  was  duly  set- 
tled and  signed  by  the  Judge  of  the  district 
c(«urt,  and  properly  attested  by  the  clerk 
thereof,  on  November  17,  1889,  the  parties 
OH  both  sides  being  present.  There  Is  no 
claim  now  made  that  the  case  was  settled 
or  signed  prematurely,  but  really  the  only 
claim  of  irregularity  now  made  Is  that  the 
case  was  not  served  upon  the  adverse  par- 
ties within  the  time  prescribed  by  law,  or 
fixed  by  any  order  of  the  Judge  of  the  dis- 
trict court;  and  the  ground  upon  which  this 
claim  Is  made  Is  tliat  the  order  of  the  trial 
Judge  made  on  September  Iti,  1889,  extend- 
ing the  time  for  making  and  serving  the  case 
for  30  days  from  September  19,  1889,  is  not 
Incorporated  jn  the  case  as  settled  and 
biought  to  this  coiut,  and  therefore  that  It 
carnot  be  considered  by  this  court  A  regu- 
lar certified  copy  of  such  order,  however,  on 
a  separate  piece  of  paper,  has  been  brought 
to  and  filed  In  this  court,  and  was  presented 
to  this  court  at  the  time  of  the  hearing  of 
tlie  case.  Besides,  the  district  Judge  In  set- 
tling and  signing  the  cose  also  certified, 
among  other  things,  as  follows:  "Said  case 
was  served  within  the  time  allowed  by  me;" 
and  the  certificate  containing  these  words, 
signed  by  the  Judge,  attested  by  the  clerk 
and  the  seal,  is  the  only  thing  connected 
with  the  ajse  made  that  shows  that  it  was 
ever  settled  or  signed  by  the  Judge.  Un- 
questionably the  case  was  made  and  served 
upon  the  adverse  parties  within  proper  time, 
and  unquestionably  the  district  judge  bad 


the  power,  the  jurisdiction,  and  the  rigbt  to 
settle  and  sign  tbe  same  as  be  did;  but  It  Is 
claimed  that,  as  the  case  itself  does  not  show 
this,  and  tha^  as  the  same  is  shown  only  1^ 
a  certified  cops  of  the  original  order  of  tbe 
district  Judge  extending  the  time  for  makiog 
and  serving  the  case,  and  by  the  certificate 
of  the  district  judge  himself,  made  when  he 
In  fact  settled  and  signed  the  cose,  along 
wltb  evidence  of  the  first  two  extensions  In 
the  case  made,  it  must  be  conclusively  held 
that  the  case  was  not  made  or  served  upon 
the  adverse  parties  within  proper  time,  and 
therefore  that  the  settling  and  signing  of  the 
case  by  tbe  district  Ju^e  was  without  juris- 
diction, and  a  nolUty.  We  would  think  dif- 
ferently, however.  While  it  has  always  been 
hold  by  this  court,  where  the  case  has  been 
brought  to  this  court  upon  a  case  made,  and 
noi  upon  a  transcript,  that  the  rulings  of  the 
lower  court,  or  of  the  Judge  thereof,  com- 
plained of  and  assigned  for  error,  must  be 
shewn  by  and  embodied  in  the  case  Itself, 
and  tbat  they  cannot  be  shown  by  any  other 
or  by  extrinsic  evidence,  not  even  by  the 
certificate  of  the  judge  himself,  yet  we  have 
about  as  uniformly  held  that  all  other  mat- 
ters or  things  to  make  the  cose  reviewaUe 
may  be  shown  by  extrinsic  evidence,  or,  in 
other  words,  by  evidence  outside  of  the  case 
made.  The  decisions,  however,  of  this  court 
upon  this  subject  have  seldom  been  report- 
ed, for  usually,  in  overruling  a  motion  to 
dismiss  a  petition  in  error  upon  the  ground 
that  the  case  upon  which  it  was  founded  had 
not  been  made  and  served  within  pi-oper 
time,  or  was  otherwise  Irregular,  the  court 
has  overruled  the  motion  without  delivering 
any  written  opinion  upon  the  question.  The 
following  reported  decisions,  however,  have 
some  application  to  tlils  case:  Gross  v. 
Funk,  20  Kan.  655,  656;  Buseell  v.  Anthony, 
21  ICan.  450;  Farlln  v.  Sook.  20  Kan.  397; 
Pierce  v.  Myers,  28  Kan.  364;  'Wilson  v. 
Jnues,  29  Kan.  2^3,  244,  et  seq.;  Dunn  v. 
Tnivis,  45  Kan.  541,  26  Pac.  Rep.  247.  In 
tlie  case  of  Russell  v.  Anthony,  supi-a,  the 
following  language  was  used:  "A  case  is 
lux»ught  to  the  supreme  court  on  a  petition  in 
error  and  case  made  for  the  supreme  court. 
Such  case  made  shows  upon  its  face  that  the 
cat^e  was  settled  and  signed  by  the  Judge  of 
the  court  below  five  days  before  tlie  time 
had  arrived  for  so  settbng  and  signing  such 
case;  and  the  case  made  does  not  show 
whether  the  case  was  ever  served  upon  tbe 
opposite  party  or  his  attorney,  or  whether 
the  oppobite  party  or  his  attorney  had  any 
notice  thereof,  or  whether  the  opposite  party 
or  ills  attorney  was  present  at  the  time 
vlKm  such  case  was  settied  and  signed;  but 
evidence  was  introduced  in  the  supreme 
court  satisfactorily  showing  that  the  case 
was  properly  served  upon  the  attorney  of 
record  of  the  opposite  party,  who  then  sa'd 
it  was  'all  right,'  and  who  was  aftorv^ards 
present  when  the  case  was  settied  and 
signed,  and   made  no  objection  Ibsreto. 
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Held,  that  such  case  will  be  treated  as  a 
valid  case  made  for  the  supreme  court"  In 
tlie  case  of  Farliu  v.  Sook,  siq)ra,  tbe  plain- 
tiff In  error  was  permitted  to  show  by  ex- 
trinsic evidence  that  the  case  was  mode 
and  served  within  proper  time,  althouch  It 
was  not  so  shown  by  the  ease  Itself,  or  by 
any  certificate  of  the  judge  that  settled  and 
sl£:ned  the  same.  In  the  case  of  Dunn  v. 
Travis,  supra,  it  was  permitted  to  be  shown 
by  evidence  outside  of  the  record  that  the 
judge  of  the  district  court,  when  settling 
and  rigning  the  case,  was  outside  of  the  slate, 
and  therefore  had  no  Jurisdiction  to  settle 
or  sign  such  case.  A  want  of  jurisdiction 
may  be  shown  by  extrinsic  evidence  even  to 
Impeach  a  Judgment  Mastln  v.  Gray,  19 
Kan.  4SS,  4G1,  et  seq.,  and  cases  there  cited; 
Reynolds  v.  Flemho^,  30  Kan.  106.  Ill,  1 
Pac.  Rep.  61,  and  cases  there  cited.  And 
certilnly.  If  a  Judgment  of  a  court  of  gen- 
eral jurisdiction  may  be  impeached  for  a 
want  of  jurisdiction  by  extrinsic  evidence, 
and  the  jodgment  held  to  be  void  upon  such 
evidence,  it  would  seem  that  any  order  or 
judgment  of  such  com-t  might  be  sustiined 
and  upheld  upon  a  showing  of  jurisdiction 
made  by  the  same  kind  of  evidence.  We 
think  it  has  l>een  properly  shown  In  this 
case  that  the  case  brought  to  this  court  was 
made  and  served  within  proper  time,  and 
that  It  was  properly  settled  and  signed  by 
the  judge  of  the  district  court  and  therefore 
the  motion  of  the  defendants  in  error  to  dis- 
miss the  case  from  this  court  will  be  over- 
ruled,  and  we  shall  now  proceed  to  conaider 
the  case  upon  Its  merits. 

It  appears  that  during  the  month  of  No- 
vember, 188G,  L.  B.  Townley,  who  resided 
at  Harper,  in  Harper  eoimty,  was  engaged 
In  the  mercantile  business  at  that  place  and 
at  Norwich,  In  Kingman  county,  having  a 
general  stock  of  goods  and  merchandise  at 
each  place,  and  of  the  aggregate  value  of 
about  $15,000.  A  large  number  of  persons 
constituting  the  partnership  firm  of  Charles 
P.  Kellogg  &  Co.  were  then,  and  stiU  are, 
merchants  engaged  In  the  wholesale  cloth- 
ing business  In  the  city  of  Chicago.  At  that 
time  Townley  owed  Charles  P.  Kellogg  & 
Co.  about  $4,783.47.  On  November  17,  1886, 
C.  H.  Hunt  an  agent  of  such  firm,  demand- 
ed payment  of  the  amount  from  Townley, 
and  also  demanded  security.  Townley  did 
not  pay  the  amount  nor  any  part  thereof, 
but  agreed  with  Hunt  that  In  case  of  any 
trouble  he  would  secure  the  firm's  claim, 
and  on  the  same  day  Hunt  employed  Sam 
S.  Slsson,  an  attorney  at  law  at  Harper,  to 
attend  to  and  protect  the  firm's  claims  and 
Interests,  and  get  security  from  Townley, 
In  case  any  trouble  should  arise;  and  he 
communicated  Townley's  agreement  to  Sis- 
son.  Afterwards,  and  on  November  29, 
1886.  Townley  executed  two  chattel  mort- 
gages upon  his  said  two  stocks  of  goods  and 
merchandise  and  a  general  assignment  of 
all  his  property  as  follows:  First,  a  chat- 


tel mortgage  upon  hts  two  stocks  of  gooda 
to  Belle  Mevy  Townley,  his  wife,  to  secure 
an  indebtedness  to  her  of  $6,800;  second,  a 
chattel  mortgage  upon  his  two  stocks  of 
goods  to  Charles  P.  KoUogg  &  Co..  to  se- 
cure his  aforesaid  indebtedness  of  $4,783.47 
to  them,  subject  however,  to  the  first  mort- 
gage to  Mrs.  Towuley;  third,  a  general  deed 
of  assignment  to  Alf.  H.  Adams  of  all  iils 
property  for  the  benefit  of  all  his  creditors, 
the  assignment  however,  to  be  Bul)Ject  to 
both  the  foregoing  mortgages.  The  court  be- 
low, -with  regard  to  the  execution  of  these 
mortgages  and  this  assignment,  found, 
among  other  things,  as  follows:  "That  the 
clrcumstanees  attending  the  execution  of 
said  mortgages  and  deed  of  assignment  were 
as  follows:  On  the  evening  of  November 
28,  18S6,  L.  B.  Townley  went  to  the  office 
of  Sam  S.  Sisson.  an  attorney,  and  told  him 
that  he  had  heard  rumors  that  his  cred- 
itors were  threatening  to  attach  his  (Town- 
ley's)  stock,  and  he  wanted  to  put  his  prop- 
erty in  such  shape  that  his  creditors  would 
be  protected,  and  not  have  It  eaten  up  in 
costs.  After  discussing  the  matter,  Town- 
ley  asked  Sisson  to  draw  the  mortgiiges  on 
said  two  stocks  of  goods— First  to  secure 
the  debt  of  his  wife  of  six  thousand  eight 
hundred ,  dollars;  second,  a  mortgage  to 
Charles  P.  Kellogg  &  Co.,  on  the  same  prop- 
erty*, to  secure  their  claim  of  $4,783.47;  and, 
third,  a  general  deed  of  assignment  to  one 
A.  H.  Adams.  That  thereupon  said  Sisson 
drew  the  aforesaid  mortgage  to  Belle  M. 
To\vnley,  his  wife,  to  secui-e  said  sum  of 
$6,800,  and  thereupon  L.  B.  Townley  exe- 
cuted the  same;  and  thereupon  and  Imme- 
diately afterwards  said  Sisson  drew  the 
aforesaid  mortgage  to  Kellogg  &  Co.  to  se- 
cure their  claim  of  $4,783.47,  and  thereupon 
L.  B.  Townley  executed  that  mortgage;  and 
Immediately  afterwards  said  Sisson  drew 
tbe  aforesaid  deed  of  assignment,  which 
said  Townley  then  executed.  All  of  said 
papers  were  left  in  i>ossession  of  said  Sam 
S.  Sisson  until  next  morning.  On  the  next 
morning— November  20,  1888— said  Sisson 
sent  for  A.  H.  Adams,  the  assignee  named 
In  said  deed  of  assignment  wlio  arrivetl  at 
Sisson's  office  about  5  o'clock  In  the  mora- 
Ing,  and  met  Ij.  B.  Townley  and  Sisson 
there.  Adams  was  Informed  of  the  assign- 
ment and  asked  If  he  would  accept.  He 
replied  that  he  would,  and  thereupon  signed 
a  written  acceptance  of  the  trust  and  In- 
dorsed as  appears  on  the  copy  of  said  deed. 
Thereupon  said  Sisson  handed  said  papers 
to  said  Adams  In  the  following  oixl^: 
First  the  mortgage  to  Belle  M,  Townley; 
second,  the  mortgage  to  Kello^  &  Co.; 
third,  the  deed  of  assignment— and  request- 
ed and  instructed  said  Adams  to  take  them 
to  Anthony,  Kansas,  and  have  them  filed 
for  record  In  the  order  in  which  he  had 
them  handed  to  him,  to  wit.  first,  the  mort- 
gage to  Belle  M.  Townley;  second,  the 
mortgage  to  Kellogg  &  Co.;  and,  third,  the 
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deed  of  assignment  At  the  time  sold  Ad- 
amo  was  asked  to  accept  said  trust,  and  to 
sign  the  acceptance,  he  had  no  actual  knowl- 
edge of  the  execution  of  said  mortgages, 
but  did  bare  sucli  knowledge  Immediate- 
ly thereafter  when  the  papers  were  hand- 
ed to  him."  The  mortgages  and  deed  of 
axsignment  were  properly  filed  for  record, 
and  Adams,  the  Hssignee,  took  i)oa6esslon 
«f  all  the  mortgaged  and  assigned  prop- 
erty, and  held  tt  all  until  December  7,  ISSG. 
Afterwards  various  attachments  were  Issued 
from  the  drcnit  court  of  the  United  States 
and  the  district  courts  of  Horpw  and  King- 
man counties,  and  all  the  mortgaged  prop- 
erty was  taken  on  Bocb.  attachments  from 
Charles  P.  Kellogg  &  Co.  A  portion  of  the 
mortgaged  proper^  Is  now  the  subject  of 
this  oontrormy.  .  That  portion  which  Is 
now  in  dispute  was  a  part  of  the  stodL  or 
goods  kept  at  Harper.  On  Docemb^  lis, 
1888,  It  mis  taken  upon  two  writs  of  at* 
tachment  Issued  from  the  UiUted  States  <Sx- 
cult  court  in  favor  of  two  different  plain- 
tiffs and  against  Townley.  and  it  was  taken 
by  W.  0.  3<mcB,  the  United  States  marahaU 
and  T.  W.  Thompson,  a  deputy  United 
States  marshal,  and  the  portion  thus  taken 
was  of  the  value  of  $4,000.  About  July  28, 
1887,  Mrs.  Townley  executed  an  instrument 
in  writing  to  Charles  P.  KeU(^  &  Co.,  in 
substance  giving  to  their  mortgage  priority, 
and  giving  to  thorn  the  prior  rights  in  and 
to  the  mortgaged  properQ^.  There  is  some 
question  as  to  whether  this  instrument  was 
ever  proptTly  delivered  to  Charles  P.  Kellogg 
&  Co.  <ff  not.  On  January  10, 1S8S,  Charles  P. 
Kellogg  &  Co.  commenced  this  present  ac- 
tion In  the  district  court  of  Shawnee  county 
against  W.  G.  Jones  and  T.  W.  l^ompson 
for  $7,000  as  damages  claimed  to  have  re* 
suited  fi'om  the  alleged  wrongful  and  un- 
lawful Betzui-e  of  the  property  by  Jones  and 
Thompson.  The  case  was  afterwards  tried 
before  the  court  without  a  jury,  and  the 
court  made  special  findings  of  fact  and  con- 
clusions of  law,  and  upon  such  flndiugs  and 
conclusions  rendered  judgment  in  faw  of 
Charies  P.  Kello^  &  Co.  and  against  Jones 
and  Thompson  for  54,600,  with  Interest 
amounting  to  $778;  total,  principal  and  in- 
terest, $5,378;  and  for  costs  of  suit;  and  the 
defendants,  as  plaintiffs  in  error,  bring  the 
case  to  this  court  for  review. 

No  real  or  actual  fraud  wns  shown  In  the 
case  to  Invalidate  either  of  the  mortgages 
or  the  deed  of  assignment,  or  to  uphold  the 
writs  of  attachment  under  which  the  de- 
fendants below  acted,  hence  the  plaintiffs 
below  claim  that  the  mortgages  aud  deed  of 
assignment  are  unquestionably  valid,  and 
that,  under  their  mortgage  and  their  pos- 
session, they  had  the  prior  right  to  the  prop- 
^ty,  and  that  Mrs.  Townley  came  second, 
and  the  assignee  third,  and  that  the  defend- 
ants below  had  no  right  as  against  any  per- 
son whatever;  while  the  defendants  below 
(plaintiffs  in  error)  claim  tha^  as  the  two 
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mmtgages  and  the  deed  «f  as^gnmoit  -were 
executed  substantially  at  the  same  time,  and 
substantlaUj'  as  parts  of  the  same  transac- 
tion, th^  were  and  are  all  utterly  void;  and 
therefore  that,  as  they,  the  defendants  be- 
low, actually  obtained  the  possession  of  the 
property,  and  held  the  same  under  the  writs 
of  attachment,  they  had  the  better  ri^t  to 
the  property,  whether  there  was  any  real 
or  actual  fraud  or  not  to  Invalidate  ttie  mort- 
gages and  the  assignment  or  to  sustain  and 
uphold  their  attachments.  While  there  Is 
nothing  to  show  that  any  r«il  or  actual 
fraud  Intervened,  yet  it  te  the  opinion  of 
this  court  from  the  findings  and  the  evi- 
dence tiiat  the  mortgages  azid  tbs  deed  ot 
assignment  were  executed  at  substantially 
the  same  timc^  and  as  parts  of  substantial- 
ly the  same  transaction.  They  were  all 
drawn  vp  the  same  day,  to  wit,  November 
28,  1886,  were  aU  dated  the  same  day,  to 
wit,  November  29,  1886^  and  were  all  exe- 
cuted In  pursuance  of  a  single  determlnar 
tlon  formed  by  Townley  to  «cecnte  them, 
and  this  determination  was  not  entotalned 
him  until  the  day  on  whl(^  they  were 
drawn  up  to  be  executed;  and  thwefm^ 
under  ttie  f ollowli^  dedslons,  both  the  mart- 
gnges  and  the  attachment  must  be  h<dd  to 
be  absolutely  and  entirely  void,  and  the  a» 
slgnment  to  be  absolute  and  entirdy  good 
and  valid,  and  the  assignmoit  must  be  hdd 
in  law  to  take  all  the  property  in  dii^ute^ 
as  well  as  all  the  other  property  attempted 
to  be  mortgaged  or  assigned,  and  loivlng 
nothing  for  either  the  mortgages  or  the  writs 
of  attachment  to  operate  upon.  The  writs 
of  attacdiment  were  themselves  valid  on 
their  face^  but  did  not  run  against  Adams, 
the  assignee,  nor  against  Mrs.  Townley  or 
Charles  P.  Kellogg  &  Co.,  the  mortgagees, 
but  did  run  against  Townley,  the  person 
who  had  formerly  owned  tiie  property.  The 
decisions  above  referred  to  with  reference 
to  assignments,  mortgages,  and  attechmeute 
are  the  following:  Wyeth  Hardware  Co.  t. 
Standard  Imp.  Co.,  47  Kan.  423,  28  Pac 
Kep.  171;  Watkius  Kat  Bonk  r.  Sauds,  47 
Kan.  691,  28  Pac.  Rep.  618;  National  Bank 
of  LawTpnce  v.  Sands,  47  Kan.  590,  28  Pac. 
Rep.  G20;  Bri^iam  v.  Jones,  (decided  June 
11,  1802,  upon  a  rehearing,)  48  Kan.  162,  90 
Pac.  Kep.  113.  There  are  some  distinctions 
which  might  be  observed  between  this  case 
and  those  above  cited,  but  It  is  not  thought 
by  this  court  that  they  require  comment 

It  Is  claimed  by  the  defendants  In  error 
(plaintiffs  below)  that  the  mortgage  given  to 
Charles  P.  Kellogg  &  Co.  was  not  given  by 
Townley  of  his  own  volition  and  unsolicited, 
as  were  the  mortgages  mentioned  In  the 
cases  above  cited,  but  was  given  because  of 
Importunities,  demands,  and  active  vigilance 
on  the  part  of  Charles  P.  Kellogg  &  Co., 
through  their  agrats,  In  attempting  to  collect 
their  claim,  or  to  obtain  security  thereon, 
and  because  of  a  promise  on  the  part  of 
Townley,  the  debtor,  made  several  itoys  be- 
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fore  the  execntlon  of  the  mortgage,  and  be- 
fore the  assignment  was  eontempUited,  to 
give  security  upon  the  claim  If  trouble  should 
arise.  These  things  are  not  thought  by  this 
court  to  be  mnterlal,  however,  for  the  rea- 
son, among  others,  that  no  Intention  was 
really  formed  by  Townley  to  execute  any 
mortgage  to  Charles  P.  Kellogg  &  Co.  until 
the  intention  was  also  formed  by  him  to  ex- 
ecnte  a  general  deed  of  assignment  for  the 
beneflt  of  all  his  credltra^  When  the  mort- 
gage was  executed  It  was  not  the  carrying 
out  of  an  agreement  previously  entered  into 
between  the  parties  upon  a  new  and  suffi- 
cient consideration  passing  at  the  time  when  , 
the  agreement  was  made,  and  an  agreement 
intended  to  be  fulfilled  by  one  of  the  parties 
In  executing  a  mortgage  to  the  other,  but  It 
was  simply  the  carrying  out  of  an  Intention 
formed  at  the  very  time  that  another  Inten- 
tion was  also  formed  to  execute  a  general 
deed  of  assignment.  It  does  not  appear  that 
anything  was  said  prior  to  this  time  with 
regard  to  mortgnges,  or  that  any  new  consid- 
eration passed  for  the  mortgages;  hence,  as 
before  stated,  the  mortgages  must  be  consid- 
eced  as  Told.  If  the  mortgages  were  valid, 
of  course  the  plaintiffs  would  be  entitled  to 
recover  In  this  action,  but,  considering  them 
as  void,  then,  what  are  the  plaintiffs'  rights? 
With  the  views  that  we  have  already  ex- 
iweaaed  that  the  deed  of  assigmnoit  is  the 
only  Talid  instrument  or  thing  upon  which 
the  pnqiortar  In  dispute  could  be  lawfidly 
taken  or  held,  and  tiiat  It  Is  wholly  valid, 
and  that  undo'  It  all  the  propaly  attempted 
,  to  be  assigned  or  mortgaged  or  afterwards 
attached  staonld  be  held,  and  that  the  mort- 
gages and  tbB  attachments  are  an  absolutely 
and  utterly  void,  and  can  legally  take  noUi- 
ing  nor  efEect  any  rifAts,  It  Wfnild  seem  that 
the  same  result  would  ftdtow,  for  the  rights 
of  Kellogg  &  Go.  would  stUl  be  prior,  supe- 
rior, and  paramount  to  those  of  Jones  and 
bis  deputy.  Kellogg  &  Co.,  at  and  prior  to 
the  time  when  Jones  and  hte  deputy  seized 
the  goods  and  took  them  from  the  possession 
of  the  plaintiff  below,  had  the  e^ccAustve  pos- 
session thereof,  with  a  daim  of  absolute 
right  thereto,  and  with  the  amsent  at  the 
cm^  parson  In  the  wwld— the  assignee— who 
hod  any  lawful  rl^t  to  the  possession  there- 
to, and  who  snrrendeared  it  to  them  to  se- 
cure the  payment  of  Just  debts;  while  Jones 
and  his  depu^  at  that  time,  in  seising  the 
property  and  taking  it  away  l^m  the  pos- 
sesion of  the  plaintlSii,  mre  mere  intrndars, 
wnmgdoers,  and  trespassers.  Kdlogg  & 
Co.'B  pos8es8i<m,  wilb  their  claim  of  right, 
was  good  as  against  the  claims  of  all  the 
wortd  except  those  ot  the  assignee,  Adams, 
and  no  one  else  had  any  right  to  disturb 
their  possession.  Indeed,  prior  possession, 
with  a  claim  of  right.  Is  title.  In  the  case  of 
Hubbard  r.  Lyman,  8  Alloi,  520,  which  was 
an  action  in  the  nature  of  trover  for  the  con- 
verMfHi  of  a  a.uantfty  of  tobacco,  the  follow- 
lug  vna  decided:  **An  attachment  upon  a 


writ  against  an  Insolvent  debtor  of  property 
wbich  belonged  to  him  before  his  Insolvency 
will  render  the  attaching  creditor  and  others 
who  take  the  property  under  the  attachment 
liable  as  for  a  conversion  to  one  who  was 
In  possession  of  It  a,t  the  time  of  the  attach- 
ment imdOT  a  claim  of  title."  Judge  Hoar, 
In  delivering  tlie  opinion  of  the  court  In  this 
case,  used  the  following,  among  other,  lan- 
guage: "The  plaintiff  was  In  possession  of 
the  property  when  It  was  taken  from  him 
by  the  authority  of  the  defendant,  and  he 
held  It  under  a  claim  of  title.  He  can  main- 
tain his  action,  therefore,  unless  the  defend- 
ant can  show  a  bettor  title.  The  only  title 
set  up  by  the  defendant  Is  as  a  creditor  of 
WlUlam  Brown,  imder  an  attachment  of  the 
tobacco  as  Brown's  property.  But  It  Is  very 
clear  that  the  property  was  not  Brown's  at 
the  time  of  the  attachment,  because  all  his 
right  In  It  had  passed  by  the  assignment  In 
Insolvency  to  his  assignee.  If  the  plaintiff's 
possession  was  not  lawfol,  the  assignee  In 
insolvency  was  the  only  party  entitled  to  call 
him  to  accoimt  These  considerations  are  de- 
cisive of  the  case."  The  case  of  Krewson  v. 
Purdom  was  an  action  In  the  nature  of  tro- 
ver for  the  conversion  of  certain  wood.  The 
case  was  taken  to  and  dedded  by  the  su- 
preme court  of  Oregon  three  different  times. 
11  Or.  266,  3  Pac.  Rep.  822;  13  Or.  563,  11 
Pac.  Rep.  28l;  16  Or.  580, 16  Pac.  Bep.  480. 
It  appears  that  In  that  case  Krewson,  the 
plaintiff,  did  not  by  any  competent  evidence 
show  any  better  title  In  hlmsdf  than  mere 
actual  possession  with  a  claim  of  ownership. 
The  property  In  tact.  It  would  seem,  belong- 
ed to  Ootnrd  &  Go.  The  defendants,  Pur- 
dom and  ffloCnm,  were  the  sheriff  and  depu- 
ty sheriff  of  the  county,  and  they  le^ed  a 
writ  of  attachment  upon  the  property  as  tiie 
property  of  Maria  &  Co.,  but  they  were  una- 
ble to  show  that  the  property  belonged  to 
Maria  &  Oa  It  was  finally  and  in  the  last 
decision  held  that  the  plaintiff's  possession 
was  sufficient  to  enable  him  to  maintain  tiie 
action  as  against  any  mwe  Intruder  for  ccm- 
TO-tli^  It,  and  tiiat  tiie  defendants  wore 
mere  Intmdm;  and  the  judgment  wliich  had 
previomly  been  roidered  In  the  lowar  court 
in  fiiTor  of  the  plaintiff  and  against  the  de- 
fendants fiHT  the  value  of  the  property  was 
sustained  and  affirmed.  See,  also,  the  tol- 
lowing  cases:  Pomo^  t.  Smitii,  17  Pick. 
85;  O'Brien  t.  Hllbum,  22  Tex.  016;  Low- 
remore  t.  Berry,  19  Ala.  180;  BUss  v.  Whis- 
pow,  80  Me.  274.  13  Ati.  Rep.  809;  Schley  t. 
I^ron,  0  Oa.  580;  and  the  decltdons  hereaft* 
er  cited  and  ref ored  to. 

This  present  action  is  in  tiie  nature  of  tres- 
pass de  bonis  a^ortatis  and  of  trover,  and 
authorities  with  reject  to  either  of  tiiese  ao> 
tifms  may  be  applicable  to  this.  Mr.  Law- 
son,  In  his  woik  on  Rights,  Remedies  ft 
Practice,  (vcdnme  7,  1  3664.)  uses  tiie  follow- 
ing language:  "Possesirion  alime  Is  sufficient 
to  raable  one  to  bring  trover.  The  defend- 
ant caimot  defend  by  showing  that  the  tttie 
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to  the  diattels  Is  In  a  tliird  person."  Mnny 
authorities  are  cited  in  suppui-t  of  tliis 
proposition.  Mr.  Freeman,  in  liis  note  to 
the  case  of  Harker  v.  Dement,  52  Amer.  Dec. 
678,  [9  GilL  7,]  uses  the  ft^owing  language: 
"One  entitled  to  the  present  poeBeasion  of 
cliattels  may  recover  in  trover  against  a 
mere  stranger  or  wrongdoer  the  full  value 
thereof,  with  interest  from  the  time  of  the 
conversion;  but  against  the  general  owner, 
or  those  claiming  under  lilm,  such  plaintiff 
can  recover  only  the  value  of  his  interest, 
and  if  the  value  of  his  interest  equal  or  ex- 
ceed the  value  of  the  chattel  converted,  then 
to  the  extent  of  the  value  of  such  chattel 
only."  Mr.  Walt,  In  his  work  on  Actions 
&  Defenses,  (volume  6,  p.  216,)  uses  the  fol- 
lowing language:  "It  is  said  in  some  of  the 
coses,  and  laid  down  as  a  rule  in  some  of  the 
text-books,  that  a  person  must  have  a  gen- 
eral  or  a  special  property  in  the  property 
sought  to  be  recovered  for;  but  this  can 
hardly  be  admitted.  It  is  true  that  a  gen- 
eral or  a  fecial  owner  may  maintain  the 
action  when  they  are  entitled  to  the  posses- 
sion of  the  property  instnnter,  but  It  Is  also 
true  that  a  person  having  no  property  in- 
terest therein  may  in  certain  cases  main- 
tain the  action  also.  Mere  naked  possession, 
H3  against  one  holding  no  better  title,  is  suf- 
ficlCTit,  If  Uie  property  is  wpongfiilly  taken 
out  of  his  possession,  (Cook  v.  Patterson,  35 
Ala.  102;  Kiiapp  v.  Winchester,  11  Vt  3ol: 
Carter  v.  Bcnuett,  4  Fla.  '2iy'd;  Coffin  v.  An- 
derson, 4  Blackf.  3!>5;)  and  even  a  person 
who  lias  acquired  possession  of  the  goods 
by  a  trespass  may  maintain  the  action 
ngahut  one  who  takes  them  from  his  pos- 
session without  a  better  right"-  Page  210. 
"Mere  naked  possessltm,  however  acquired, 
b  good  as  against  a  person  having  no  right 
to  tho  possession."  Piyje  218.  "According 
to  tho  weight  of  authority  In  this  country, 
the  defendant  in  trovw  cannot  set  np  the 
title  of  a  third  person  In  defuise,  unless  he 
In  some  manner  connects  hlms^f  therewith." 
Page  221.  "In  an  action  against  a  stranger 
he  is  entitled  to  recov^  the  value  of  the 
property  converted,  and  holds  Uie  balance 
beyond  his  own  Interest  for  the  b^eftt  of 
the  general  owner,  (Ullman  t.  Barnard,  7 
(irray,  554;)  and  such  is  the  rule  In  all  cases 
where  the  plaintiff  Is  liable  over  to  a  third 
party,  and  the  same  Is  true  in  all  -  cases 
where  the  def^idant  is  not  entitled  to  the 
balance  of  the  value."  Page  223.  In  Coolt^ 
on  Torts  (page  444)  It  Is  stated:  "It  has 
often  been  decided  that  possession  alone  la 
snlficient  to  enable  <me  to  maintain  the  ac- 
tion of  trover;  and  In  a  leading  cose,  alwi^s 
irince  recognised  as  authority,  tlie  finder  of 
a  Jewel  was  held  entitled  to  bring  trover 
against  one  who,  having  taken  the  Jewel  for 
examination,  refused  to  restore  It.  *  *  * 
In  this  Tcfqicct  I  see  no  difference  between 
treqiass  and  trover:  for.  In  truth,  the  pre- 
■umpUon  of  law  Is  that  the  person  who  has 
possession  has  the  property.   Can  that  pre- 


surapilon  l>e  rebutted  by  evidence  that  the 
property  was  in  a  third  person,  when  offered 
as  a  defense  by  one  who  admits  that  he  him- 
self had  no  title,  and  was  a  wrongdoer, 
when  be  converted  the  goods?  I  am  of 
tlie  opinion  that  this  cannot  be  done.*' 
Jeffries  V.  Railway  Co.,  5  El.  tSc  BL  802.  In 
Weymouth  v.  Railway  Co.,  17  Wis.  569,  It  is 
held:  "In  trover  by  the  party  from  whose 
possession  property  was  taken  the  defoid- 
ant  cannot  defeat  a  recovery  by  showing  title 
in  a  third  perstHi  without  connecting  hlms^ 
with  that  title."  In  Harker  v.  Dement,  su- 
pra, the  court,  in  delivering  the  opinion,  say: 
"The  def^dant,  having  failed  to  connect 
himself  with  the  estate  of  Richard  Dement, 
occupied  the  position  of  mere  tort  feasor, 
who  liad  invaded  the  possession  of  the  plain- 
tiff without  authority,  and  under  such  dr- 
ciuustances  it  Is  very  clear  that  he  could  not 
be  permitted  to  prove  that  the  title  to  the 
property  In  dispute  was  not  In  the  plaintiff, 
but  was  at  the  time  of  the  conversion  out- 
standing In  a  third  party,  with  whom  he  had 
no  connection  or  privity,  to  defeat  the  ac- 
tion, or  in  mitlgati(m  of  damages.  *  •  • 
But  In  an  action  against  a  stranger  and 
wrongdoer,  who  has  l>een  gtUlty  of  an  aspor- 
tation or  conversion  of  the  property,  the 
plaintiff  Is  treated  as  tiie  absolute  and  un- 
qualifled  owner  of  the  property,  and  he  is 
entitled  to  recover  its  full  value."  In  Knapp 
V.  Wlnciiester,  11  VL  351.  It  is  remained 
that  "in  the  action  of  trover,  possession, 
whetlier  rightfully  or  wrongfully  obtained. 
Is  a  sufildent  title  In  the  plaintiff  as  against 
a  mere  stranger."  In  Carter  v.  Bennett,  4 
na.  284,  335,  it  Is  observed:  "It  Is  surely 
not  necessary  to  quote  autliority  to  prove 
that  'in  trover,  possession,  wbettm  rl^t- 
fully  or  wrongfully  olitalned,  Is  suffldent  title 
in  Uie  plaintiff  as  against  a  mere  stranger.* " 
In  Duncan  v.  Spear,  11  Wend.  54,  It  Is  said 
that  "trover  may  be  maintained  against  a 
stronger  upon  mere  prior  possessi(»i,  obtained 
by  a  purdiaser  of  chatty  under  a  vtAA  ex- 
ecution. A  defendant  In  trover  cannot  set 
up  property  In  a  third  perscm  without  show- 
ing some  dalm,  title,  or  Interest  In  himself, 
derived  from  such  person."  In  Butice  t. 
Savage.  13  AUoi,  408,  It  Is  decided  that 
"possession  of  personal  pn^rty  under  claim 
of  title  is  ButHctent  to  entitle  the  possessor 
to  maintain  an  action  for  Its  conversion 
against  anybody  who  does  not  diow  a  bettw 
title."  In  Harrington  r.  King,  121  Massw 
2(t9,  the  coturt  In  the  opinion  use  this  lan- 
guage: "It  Is  a  leading  principle  that  bare 
possession  constttutes  suffldoit  title  to  m- 
able  the  party  enjoying  It  to  obtoln  a  legal 
remedy  against  a  wrongdoer.  •  •  •  It  is 
settled  that  a  bailee  who  Is  ropomrible  over 
to  the  owner  Is  entitled  to  recover  the  full 
value  of  the  goods,  and  tiiat  sudi  recovery 
win  be  a  good  bar  to  an  sctiMi  by  the  Intter." 
In  Taber  v.  Lawrence,  134  Mass.  the  ac- 
tion was  for  the  convendon  of  goods  mAd 
by  one  Pratt  to  plaintiff.   Pratt,  beforo  tlie 
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sale,  bacl  made  an  aasignmeiit  ot  his  piop- 
ejrty  foe  the  benefit  of  his  uredltora.  The 
d^endants  attached  the  goods  as  the  prop- 
ext7  of  Pratt  A  portion  of  the  goods  be- 
longed to  Pratt  b^ore  he  made  bis  asstgn- 
Toeat  Morton,  C  J.,  ta  d^verlng  the 
opinion,  referring  to  these  goods,  aa^:  "But 
we  are  also  of  oi^cm  that  Ibe  niUng  was 
erroneous  so  far  as  It  related  to  property 
which  belonged  to  Pratt  before  the  insol- 
vency. In  trover,  posse^on  of  the  goods 
under  a  claim  of  title  Is  sofficient  evldeace 
ot  property  as  against  one  who  shows  do 
better  right.  2  GreenL  Kv.  637;  BuriEe  v. 
Savage,  13  A^en,  408.  The  only  UUe  set  up 
by  the  defendants  Is  under  an  attachment 
of  the  goods  as  the  property  of  Pratt  If 
his  assignees  are  entitled  to  It  under  the  as- 
signment, the  attachment  1b  Invallil,  and  they 
are  the  only  parties  who  have  tlie  right  to 
call  the  plaintiff  to  account  Hubbard  v. 
Lymam,  8  Allen,  520;  Pomroy  t.  Lyman,  10 
Ailea,  468.  The  defendants  show  no  title 
to  the  property,  but  are  mere  strai^rs  and 
trespassers.  As  against  them,  the  posses- 
sion of  the  plaintiff  under  a  clulm  of  right 
is  sufiiclent  evidence  of  title  In  him  to  enable 
him  to  maintiiiu  this  actlou.*'  See,  also,  the 
following  authorities:  1  Suth.  Pam.  210;  3 
Suth.  Dam.  524;  Burke  r.  Savage,  13  Allen, 
408;  Vining  v.  Baiter,  53  Ue.  544;  Haslem  v. 
I^ckwood.  37  Conn.  500;  Bartlett  v.  Hoyt 
29  N.  H.  317;  Ward  v.  Wood  Co.,  13  Nev. 
44;  Oilson  V.  Wood,  20  IlL  37;  Brown  v. 
Ware,  25  Me.  411;  Edwards  v.  Frank,  40 
Mich.  616;  KaJlroad  Co.  r.  Tabor,  13  Colo. 
41,  21  Pac.  Rep.  925.  Title  to  personal 
property  can  generally  be  ■  proved  only  by 
proof  of  possession,  for,  as  a  general  i-ule,  no 
records  or  writings  of  pei-sonal  property 
tiQcs  are  kept  Title  in  such  cases  Is  usually 
established  by  showing  who  had  the  orig- 
inal or  tlie  prior  possession,  ,and  then  by 
showing  all  the  changes  of  possession  or 
transfers  from  the  party  holding  the  orifilnal 
or  ttie  prior  possession  down  to  the  time 
in  question;  and  prior  possession,  if  no 
better  right  Is  shown  In  favor  of  the  adverse 
party,  will  always  prevail.  Posseffslon  Is 
not  only  evidence  of  title,  but,  as  against 
any  person  liaviug  no  better  right.  It  Is  title 
Itself.  20  Vin.  Abr.  278.  "The  general  rule 
is  that  possession  constitutes  a  sufficient  title 
against  every  person  not  having  a  better 
title."  Broom,  Leg.  Max  63S.  "Possession 
Is  a  right  of  property  against  all  the  world 
but  the  owner."  Cobbey,  Repl.  S  130,  and 
cases  there  cited.  This  is  true  even  with 
rfsije<!t  to  real  estate.  Mooney  v.  Olsen,  21 
Kan.  091,  097. 

We  decide  this  case  upon  the  theory  of  the 
defendants  in  error  (plaintiffs  below)  that 
prior  peaceable  possession,  with  a  claim  of 
ownership  or  right  is  good  as  against  nil 
the  world  except  the  real  owner,  or  one  hold- 
ing or  ciniming  under  him.  In  this  case 
Kellogg  &  Co.  had,  as  beforestaied,ttacactu- 
al,  quiet,  peaceable^  and  excluslTe  poasee- 


aion  of  the  invperty,  wiOi  a  claim  of  rigtat 
thereto,  and  with  the  consait  of  all  perBcms 
who  had  any  right  to  Interfere  with  the 
same.  They  claimed  under  duttel  morir 
gagea  which  In  ^ms  gave  to  tliem  tb»  ab- 
solute right  to  the  posaesBion  of  the  pn^^ 
ij,  and  in  Ibis  ^te,  aa  well  as  at  com- 
mon law,  the  mwtgagee  of  personal  prop- 
erty, with  a  right  to  the  posaoasion  thereof, 
holdB  the  legal  tlUe.  The  anMnmt  of  Kellogg 
&  Ga's  daim  and  ot  the  morlsa^  debt  were 
greater  in  this  case  than  the  value  of  the 
prop^ty  In  CMitroTersy,  and  the  judgment 
rendered  by  the  court  below  was  for  a  less 
amoont  than  thdr  dalm.  As  to  the  defmd- 
ontB  beJow,  KeUogg  &  Co.  bad  the  absolute 
ri^t  to  file  property,  and  audi  defmdanta 
had  no  rljSit  tiboreto;  therefore  the  defend- 
ants below  are  now  respon^ble  to  Kellogg 
ft  Co.  for  It,  while  they,  Kellogg  &  Co.,  are 
responsible  to  Adams,  the  assignee  for  the 
same,  and  tnthe  settlement  of  the  estate  th^ 
mnat  account  to  him.  After  the  defoidants 
seteod  the  ptoperl?,  and  toe*  tt  from  the 
possession  of  Kellogg  &  Co.,  th^y  mlg^t  have 
connected  theinselreB  with  Adams,  the  as- 
signee, who  held  the  prior  right  to  the  prop- 
erty, 1^  turning  It  over  to  him,  or  holding 
it  subject  to  hia  orders,  -and  this  might  liave 
been  pleaded  and  proved  on  (he  trial  in 
mitigation  of  damages  or  to  reduce  the  dam- 
ages to  a  more  nominal  sum;  but  nothing 
of  tills  kind  was  done.  The  defendants 
seized  the  property  In  hostility  to  the  rights 
of  all  the  parties,  not  only  to  those  of  Kel- 
logg &  Co.,  but  also  to  those  of  the  assignee; 
and  they  aro  responsible  to  Kellogg  &  Co., 
and  they,  Kellogg  &  Co.,  are  In  turn  re- 
sponsible to  Adams,  the  assignee.  We  think 
that,  as  Kellogg  &  Co.  received  the  goods  In 
dispute  from  Adams,  the  assignee,  with  his 
consent,  and  held  peaceable  possesslcm  thare- . 
of,  the  ix>covery  by  thorn  agitinst  Joum  will 
be  a  bar  to  another  nclion  by  the  assignee 
ngalnst  lilm.  If  Adams,  the  assignee,  has 
failed  to  disdiarge  Ids  duty,  or  has  improp- 
erly executed  Ids  trust  by  turning  over  to 
Kellogg  &  Co.  any  property  of  the  insolvent 
debtw,  he  Is  liable  upon  his  official  bond. 
3  Suth.  Dam.  474;  Schoulcr.  Bailm.  (2d  F^d.) 
54;  Story,  Ballm.  94;  Luse  v.  Jones,  39  N.  J. 
Law,  707;  Harrington  v.  King,  supra.  The 
petition  of  Kellogg  &  Co.,  among  other 
things,  contains  the  f(^owIng  allegations: 
"And  from  the  time  of  taking  possession  of 
said  property,  as  aforesaid,  they,  Kellogg 
&  Co.,  were  and  remained  In  the  actual  and 
exclusive  possession  of  the  same  up  to  and 
until  the  time  the  goods,  chattels,  and  prop- 
erty hereinafter  menUoned  and  described 
wore  unlawfully  taken  from  them  by  the 
said  defendants,  as  hereinafter  set  forth. 
That  afterwards,  and  on  or  about  the  15th 
day  of  January,  1887,  the  said  defendants 
wrongfully,  forcibly,  and  unlawfully  seized, 
took,  and  carried  away  the  goods,  chattels, 
and  pn>i)er^  mentioned  and  described  in 
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tiie  scbedtQe  hereto  ann'^ed,  maAed  'Ex- 
hibit A,*  and  made  a  part  hereof  the  same 
betng  a  part  and  portion  fif  the  goods,  chat- 
tels, and  property  heretabeiore  desaibed, 
and  conreyed  and  mcH-tgaged  to  said  plain- 
tiffs, as  hcrdnbefore  alleged,  and  wrongfully 
and  imlawfoUy  converted  and  dispoaedof  the 
same  to  tiieir  own  use,  and  wholly  deprived 
said  plaintiffs  of  the  ns^  possession,  and  en- 
joyment ot  the  sama  Tbe  value  of  said 
goods  and  property  so  as  aforesaid  wrong- 
fully taken  and  converted  to  their  own  use 
by  the  said  defendants,  and  described  in  said 
schedule  marked  'Exhibit  A,*  was,  at  the 
time  the  same  were  so  taki^  of  Ihe  value  of 
$7,000."  A  ctmsideratlon  of  nil  the  authori- 
ties, with  the  ^c^tlon  of  those  dted  from 
North  Carolina,  compel  the  concluskm  that, 
upon  the  allef^ntlous  of  the  petition  referred 
to^  and  the  findings  of  fact  of  the  trial  court, 
the  theory  of  the  defendants  below,  ^t  they 
had  tiie  better  right  to  the  goods  seized,  can- 
not be  sustained.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
coQciirrliig. 

(S  Colo.  App.  374) 

FISK  T.  CATHCART  et  al. 
(Court  of  Appeals  of  Colorado.  June  12,  1803.) 
Deed— Brrach  or  Covekakt— LtBX  roB  Taxes — 
Redemptio:«  bt  Gbantbb  ovEqititt — Liabilitt 

or  GitANTOKS. 

The  frmotor  In  a  trust  deM  convered  his 
equity  in  the  property  to  defeDdante,  from 
WDom,  by  succesaive  conveyances,  plaintiff  de- 
rai^med  title.  All  the  docda  conlained  the  Ken- 
era]  covenaats  against  incumbraoceB  of  quiet 
enjoyment  and  general  warranty.  While  de- 
fendnntH  hud  title,  a  lien  for  taxes  accrued,  but 
the  sale  was  made  while  the  title  was  ia  plain- 
tiff's immediate  grantor.  One  of  the  cooditions 
of  the  trust  deed  obligated  the  fn^ntor  to  pay 
the  taxed,  authorized  the  trustee  to  apply  the 
proceeds  of  any  sule  uuder  it  to  payment  of  the 
general  incumbrance,  and  of  any  lieus^or  taxes, 
etc  The  trust  deed  beinit  foreclose*!,  and  the 
property  sold,  the  title  thereunder  passed  by 
mesne  Cfrnveynnces  from  the  purchaser  to  plain- 
tiff, and  he  aft^rwarda  rcilceine^l  the  premises 
from  Buob  tax  sale.  WWrf.  that  defendants  were 
not  liable  to  plaintiff  on  the  covenants  of  their 
deed  for  the  amount  of  such  taxes. 

Error  to  district  court,  Arapahoe  coimty. 

Action  by  Archie  C.  Fisk  against  Thomas 
L.  Ciithcart  and  Edward  A.  Reser  for  a 
breach  of  warranty  coutjiined  in  a  deed  of 
certain  land  esecnted  by  defendants  to  plalu- 
tiff's  grantor.  There  was  a  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

liogers,  Shnfroth  &  Walling,  for  plaintiff 
in  error.  John  P.  Brockway,  for  defend- 
uits  in  errw. 

BISSELL,  P.  J.  This  action  Is  based 
upon  a  covenant  contained  in  a  deed  under 
which  Fisk,  the  plaintiff  In  error,  claims  to 
have  acquired  the  title  to  certain  real  prop- 
erty situate  In  the  city  of  Denver.  In  1883, 
Edgar  D.  Parker  onued  the  lauds,  and  on 
the  10th  day  ot  January  of  that  year  exe- 


outed  his  deed  of  trust  to  John  SIdnpy 
Brown,  as  trustee,  to  secure  the  payment  of 
$13,000  to  Elizabeth  8.  Illff  wltldn  three 
years  of  the  date  of  the  loan.  The  Impor- 
tance of  these  facts,  in  determining  Fish's 
right  to  maintain  the  action  of  covenant 
wldch  he  brought  will  become  apparent 
when  the  subsequent  title  is  dcralgned. 
Atter  Parker  made  this  deed,  he  sold  his 
eQOl^  to  Cnthcart  and  Rcsur,  and  on  the 
6th  of  March,  18S3,  executed  to  them  a  deed 
which  contfdned  the  general  covenants  of 
seisin,  against  Incumbrances,  of  quiet  en- 
joyment, and  general  warranty.  The  lost 
^ntees  deeded  to  Montgomery, 'Who  trans- 
ferred to  Resw,  from  whom  the  title  passed 
to  Una  Beechtf,  and  from  him  to  Fisk.  The 
last  deed,  from  Beeidm-  to  Flak,  was  dated 
June  3,  ISSSw  All  these  deeds  contained  the 
same  covenants  which  were  expressed  in 
the  orl^nal  transfer  from  Parker  to  Cath- 
cart  and  Reset.  While  the  title  stood  Ui 
Cathcart  and  Reser.  It  became  subject  to 
the  taxes  of  ISSl,  v^tch  were  not  paid,  and 
In  May,  1885,  tiie  propo'ty  was  sold  by  the 
treasurer  of  Arapahoe  county.  This  incum- 
brance or  lien  for  taxes  accrued  during  the 
time  that  the  last-aamed  graators  hdd  the 
titie,  but  the  sale  was  made  during  the  time 
that  the  titie  stood  In  Beecher.  and  prior  to 
the  conveyance  to  Fisk.  This  Is  stated  more 
for  the  purposes  of  Illustrating  the  conten- 
tion of  the  appdlonts  than  because  of  Its 
exact  bearing  upon  the  legal  proposition  In- 
volved. All  of  these  deeds  wlilch  have  been 
mentioned,  except  the  one  from  Parker  to 
John  Sidney  Brown,  which  was  a  trust  deed, 
were  made  subject  to  that  Incumbrance  and 
to  all  of  its  terms  and  provisions.  One  of 
the  conditions  of  the  trust  deed  obligated 
the  grantor  to  pay  the  taxes  which  might  be 
levied  against  the  property;  authorized  the 
trustee  to  apply  the  proceeds  of  any  sale 
that  miffht  be  had  under  It  to  the  Uqiddi^ 
tlon  of  the  general  Incumbrance,  and  of  any 
liens  that  might  be  legitimately  tucked  on 
to  It,  nnder  its  stipulations.  In  December, 
18S5,  Parker  and  his  subseqiieut  grantees 
defaulted  in  the  conditions  of  the  deed  of 
trust,  and  the  trustee  proceeded  to  fore- 
close it  The  regularity  of  his  proceedings 
Is  not  questioned,  and  they  culminated  In 
a  deed  from  blm  to  Elizabeth  Warren.  The 
title  thus  vested  In  Mrs.  Warren  passed  by 
mesne  conveyances  to  one  Brummngen,  and 
from  hlDi  to  Fisk,  by  a  deed  which  wjis 
dated  tlie  5th  of  April,  1887.  Al)out  a  month 
afterw.irds,  Fisk  redeemed  the  premises 
from  the  tax  sale,  and  exi>ended  In  doing 
it  $50f>.22,  for  which  he  brings  this  suit 
against  Cathcart  and  Reser  on  their  cove- 
nant of  warranty  contained  as  heretofore 
Btited  in  their  deed  to  Montgomery  of  June 
14,  1SS4.    Fisk  did  not  recover. 

The  view  which  the  court  takes  of  the 
situation  of  the  title  removes  the  necessity 
to  discuss  many  intricate  and  dilScult  ques- 
tions on  which  learned  authors  and  eml- 


Digitized  by  Google 


Colo.) 


riSK  ».  CATHCART. 


1005 


uent  judges  bava  bestowed  mach  labor.  In 
reaUt7  the  action  aBBumea  the  form  of  what 
under  the  ancient  practice  would  be  a  suit 
on  the  covenant  aipiinat  Incumbrances 
brought  1^  a  subsequoit  grantee  who  bad 
sustained  damage  for  the  amount  which  he 
was  compelled  to  pay  to  relieve  the  prop- 
erty (HT  the  Incumbrance.  All  agree  tliat 
the  covenant  against  incumbrances  Is  one 
In  praesmtlt  and  broken  at  the  time  of  the 
execution  of  the  deed»  If  then  there  be  out- 
Ptandlu;;  a  valid  lien  whicli  the  grantee  is 
compelled  to  discharge.  The  authorities  are 
not  absolutely  uniform  as  to  the  measure 
of  damages  in  a  case  cf  this  description, 
nor  «itirely  harmonioufi  on  the  Inquiry 
whether,  if  a  more  remote  grantee  be  com- 
pelliHl  to  discharge  the  lien,  he  may  not  re- 
cuvcr  therefor,  notwithstanding  nomimiJ 
damages  may  have  been  antcccdenUy  re- 
covered by  his  or  some  prior  grantor  who 
ts  ^titled  to  maintain  the  suit  because  the 
breach  happcoied  at  the  Ume  he  took  title. 
It  Is  needless  to  do  mure  than  intimate 
these  rules.  It  was  well  settled,  and  pmb- 
aUy  remains  so.  that,  when  an  estate  Is 
eony^ed  subject  to  incombrance,  what  the 
grantee  takes,  which  Is  ordinarily  termed 
an  "equity  of  redemption,"  Is  in  reality  and 
In  legal  &ut>stance  an  estate  which  dram  to 
itself  the  right  to  enforce  all  covenants  con- 
tained tai  the  deed  whereby  it  was  trans- 
ferred, or  any  other  covenants  contained  in 
antecedent  conveyances  which  run  with  the 
land,  and  to  which,  by  virtue  of  the  trans- 
fer, the  grantee  succeeds  in  right;  and  It 
has  been  held  that  this  succession  to  the 
right  to  enforce  the  covenants  which  run 
with  the  land  would  go  to  a  subsequent 
hinder  of  a  title,  even  though  It  might  have 
come  to  bim  by  operation  of  law.  as  in  the 
case  of  sales  under  l^al  process  properly 
running  against  the  transferred  equity. 
Bawle,  Cov.  (4th  Ed.)  pp.  262.  2S4.  290. 
834,  et  seq.;  White  v.  Whitney,  3  Mete. 
(Mass.)  81;  Moore  v.  Merrill,  17  N.  H.  75; 
Thayer  v.  Clemence.  22  I^ck.  400;  Richard 
V.  Bent,  59  HL  38.  But  none  of  these  prin- 
dples  seem  to  be  applicable  or  determina- 
tive of  the  present  controversy.  What 
passed  the  deeds  from  Patket  to  his  sub- 
sequent grantees,  which  is  recognized  by  all 
the  authorities  as  an  estate,  but  is  for  the 
purposes  of  this  decision  more  aptly  called 
an  "equity  of  redemption,"  undoubtedly  de- 
termined and  ceased  to  have  a .  legal  or 
equitable  existence  upon  the  completion  of 
the  sale  under  the  trust  deed  when  the  title 
was  transferred  to  Mrs.  Warren.  The  orig- 
inal fee  was  in  Parker,  and  the  subsequent 
estate  which  be  granted  was  undoubtedly 
limited  and  controlled  by  the  terms  of  the 
transfer  to  Brown,  and  liable  to  be  de- 
feated by  the  complete  conveyance  of  the 
title  which  the  trustee  was  authorized  to 
make  In  case  Farkor  w  any  subsequent 


grantees  should  default  In  the  performance  of 
the  conditions  and  limitations  contained  in 
that  deed.  It  will  be  remembered  that  all 
the  later  deeds  from  Cathcort  and  Reser 
to  Fisk  were  subject  to  that  Incumbrance* 
and  to  the  limitatlcHis  of  the  deed  to  Brown, 
and  all  that  the  parties  can  be  sold  to  have 
taken  was  an  estate  which  would  be  defea- 
sible upon  the  nonperformance  of  the  con- 
ditions contained  in  the  trust  deed  and  tbe 
execution  of  its  provisions  by  the  trustee 
named  in  it  It  therefore  becomes  plain 
tliat  when  the  trustee  exercised  his  func- 
tions, sold  the  property,  and  deeded  it  to 
Mrs.  Warren,  she  took  the  original  fee 
which  was  In  her,  relieved  of  any  subee* 
quently  accruing  burdens,  and  the  equity 
of  redemption  which  had  passed  to  his 
grantees  vested  In  her.  not  by  the  opera- 
tion of  those  conveyances,  but  by  the  ex- 
ercise of  the  trust  powers  contained  In  the 
original  Instrument  of  trust,  and  the  whole 
estate  became  vested  In  her.  This  resulted 
in  extlngutBhIng  the  equity  of  redemption, 
and  Is  imdoubtedly  the  exact  legal  equiva- 
lent of  the  foreclosure  of  a  mortgage,  where- 
by the  equities  of  subsequent  grantees  are  . 
foreclosed,  and  their  rights  thereby  lost 
It  is  donbtless  true  that  this  title  t>ecame 
vested  En  Flsk,  but  because  be  t>ecame  the 
subsequent  owner  of  tbe  proper^  it  did 
not  revive  In  him  the  right  to  enforce  cmi- 
veyances  which  only  ran  with  a  title  which 
was  OS  to  him  entirely  destroyed  by  the 
foreclosure  of  the  trust  deed  from  which  his 
subsequent  title  springs.  Under  these  cir- 
cumstances, there  is  no  privity  between  him 
as  a  grantee  from  Beecher  and  the  prior 
grantors  subsequrat  to  Parker  which  entitles 
him  to  maintain  bis  suit  np<»i  his  covenant 
The  conditions  and  limitatlMis  contained  in 
the  trust  deed  are  equally  conclusive  up- 
on his  rights.  Parker  was  obligated  by  tbe 
terms  ot  his  grant  to  satisfy  liens  of  tbts 
description,  and  he  authorized  the  trustee. 
Brown,  to  apply  the  proceeds  of  the  sale  in 
liquidation  of  the  claims.  The  interest  In 
the  title  which  Flsk  acquired  through  the 
deeds  from  Brown  to  Mrs.  Warren,  and  from 
her  to  Bmmmngen.  and  thence  to  him.  was, 
so  far  as  the  record  discloses,  unprotected 
by  any  antecedoit  covenants  which  be  had 
the  right  to  enforce,  and  his  only  remedy,  if 
any,  would  be  to  compel  the  proper  application 
of  the  proceeds  of  Hie  sale  to  the  liquida- 
tion of  whatever  legitimate  claims  there 
might  be  on  the  ftmd,  and  to  resort  to  Par- 
ker, if  he  had  the  legal  right  by  the  terms  of 
the  instrument  and  compel  him  to  perform 
his  undertaking  with  respect  to  these  taxes. 
Evidently,  he  is  without  right  to  maintain 
the  action  of  covenant  against  these  remote 
grantors  to  compel  the  liquidation  of  this 
lien.  The  Judgment  of  the  court  below  ac- 
cords with  the  law  as  herein  dedued.  and 
It  irtn  aocordlnsfiy  be  afllrmed. 
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ARKANSAS  mVEIt  LAND,  BE8ERV0IR  & 

OANAI.  CO.  T.  FlilNN. 
(Court  of  Appeals  of  ColMndo.    June  12, 1893.) 

Ubcbanic's  Libs  — Actiox  to  Enforce  —  Scffi- 
ciENCY  OF  Pktition— Canal  tbkoloh  Sevbkai, 

COCNTIES  — FiLIKO  LlKS  IN  ONE  CoUSTT —EX- 
TENT or  Lies. 

1.  A  laborer  is  not  entitled  to  have  a  me- 
chanic's liea  declared  and  eoforced  against  the 
property  of  his  employer,  where  his  petition 
therefor  is.  in  substaDce,  nothinx  more  than  a 
statement  of  a  cause  of  action  for  money  due 
for  work  done. 

2.  Under  Gen.  St.  i  2140,  which  requires 
the  party  who  claims  a  mechanic's  lien  to  file 
his  notice  in  the  county  where  the  property  is 
ritoBted,  it  is  error  to  grant  a  decree  declaring 
a  mechanic's  Hen  on  a  canai  to  be  coextensive 
with  the  lenifth  of  such  canal,  where  it  extends 
throufch  three  counties,  and  the  notice  of  plain- 
tifTs  lien  was  filed  only  in  the  county  in  which 
the  decree  is  rendered. 

iSrror  to  district  court,  Bent  cotmty. 

Action  by  Sydney  FUnn  against  the  Ar 
kansas  River  Land,  Beeervoir  &  Canal  Com- 
pany to  enforce  a  mechanic's  lien  for  labor 
performed  In  the  construction  of  defendant's 
canal.  There  was  a  Judgment  and  decree 
tor  plaintiff,  and  defendant  brings  error 
Reversed. 

Sheridan  &  Sh<Hrt,  for  plaintiff  in  «nta 
A.  M.  Lambrigbt,  O.  G.  Hew,  and  B.  L.  Garr, 
for  defendant  In  error. 

BISSELL,  P.  J.  This  Judgment  was  taken 
by  default,  and  the  record  brought  up  bj 
the  writ  contains  none  of  the  evidence  whero 
on  the  decree  was  entered.  From  the  com- 
plaint and  the  recitals  of  the  decree,  it  would 
appear  tliat.  during  th£  summer  of  18D0, 
Sydney  FUnn  did  woik  and  latmr  for  the 
Arkansas  Ijind  Jk  Canal  Company  on  the 
canal  property  proper,  and  upon  certain  lands 
of  which  it  Is  charged  the  corporation  was 
the  lessee  and  in  possession.  The  value  of 
the  work  was  about  ?400.  The  suit  was 
brought  to  recover  this  sum,  and  evid^tly 
to  enforce  what  the  plaintiff  claimed  was  a 
lien  against  this  property.  After  default  a 
decree  was  entered  which  gave  Judgment 
to  Flinn  against  the  company  for  the  sum 
claimed,  and  also  declared  and  established 
his  lien  on  the  canal,  and  directed  its  sale. 
The  case  Is  brought  up  on  error,  and  the  Judjr- 
inont  Is  assailed  on  many  grounds,  some  of 
which  arft  well  taken.  The  opinion  will  not 
be  prolonged  to  the  extent  which  would  be 
requisite  to  the  setting  out  of  the  complaint 
or  of  the  entire  decree;  enough  only  will 
be  stated  to  show  that  the  errors  are  well 
laid,  and  that  the  judgment  cannot  be  per- 
mitted to  stand.  In  r*^lity  the  complain* 
is.  in  substance,  nothing  more  than  a  staie- 
snent  of  a  cause  of  action  for  money  due 
for  work  done.  In  that  particj'lar,  if  the 
Judgment  bad  been  simply  against  ^he  com- 
pany for  so  much  money,  it  would  have  been 
unassailable.  Nothing  Is  better  aettled  in 
the  law  than  that  the  lien  statutes  are  In 
derogation  ct  the  common  lawr-creature» 


piirel7  of  ttie  legldatlvv  will,  and  to  be  strict- 
ly constmed  whwever  parties  attempt  to 
assert  rights  onder  them.  In  order  to  mitl- 
tle  a  plaintiff  to  maintain  a  aiiit  in  the  nature 
of  a  bill  in  eqoity  to  foreclose  his  lien,  he 
must,  in  Ills  complaint,  allege  evoything  es- 
sential to  the  existence  and  establishment 
of  his  claim,  and  by  eUegatimiB,  bo&  spe- 
cific and  gHieral,  bring  hlnuelt  lit«al^  with- 
in the  terms  of  the  statute.  Davis  t.  A1- 
vord,  »4  U.  S.  645;  PUx  T.  KOUngwortli.  20 
Or.  432,  20  Pac.  Rep.  805;  Mining  Co.  t. 
Langford,  1  Colo.  82;  Anderson  v.  Bingham, 
Tengue  &  Co.,  1  Colo.  App.  222,  28  Fac.  Rep. 
145.  Tested  by  these  simple  rules,  the  com- 
plaint did  not  state  a  cause  of  action  for  the 
foreclosure  of  a  mechanic's  Hen.  There  was 
no  allegation  descriptive  of  the  labor  per- 
formed  from  which  it  could  be  ascertained 
whether  the  work  was  of  the  sort  which 
would  entitle  the  claimant  to  a  lien,  no  aver- 
ment that  a  notice  of  lien  had  been  filed 
which  In  Its  particulars  was  in  conforml^ 
with  the  statute,  and,  generally,  there  was 
an  absence  of  all  allegations  firom  which 
even  Infcrentlnlly  It  could  be  determined 
that  Filnn  bad  ever  acquired  a  right  to  a 
Hen  on  the  property.  Wanting  these  essai- 
tlals,  the  complaint  evidently  failed  to  state 
a  cause  of  action  as  upon  a  mechanic's  lieu 
which  the  plaintiff  was  entitled  to  enforce. 
While  these  allegations  were  wanting,  the 
plahitiff  did  aver,  without  stating  Its  form, 
its  substance,  or  Its  contents,  that  he  had 
filed  a  lien  in  Bent  county,  whereby  It  be- 
comes evident  that  In  Prowers  and  Otm> 
counties  no  notice  had  been  put  on  record 
according  to  the  statutory  requirement  The 
complaint  and  the  decree  both  show  that  the 
canal  which,  with  all  of  its  franchises,  right 
of  way,  headgates,  etc.,  was  ordered  to  be 
sold,  runs  through  all  three  of  these  counties; 
and  tbo  comrt.  In  its  judgment,  and  evld«it- 
ly  without  proof  of  the  filing  of  a  notice  In 
any  otlier  than  Bent  county,  decreed  the  lien 
to  be  coexteasivo  with  the  length  of  the 
canal,  and  to  reach  all  the  property  of  the 
defendant  company  whweooever  It  might  be 
situate,  and  on  which  the  plaintiff  claimed 
to  have  done  work.  Manlfestiy,  this  did  not 
accord  with  the  law;  for,  where  the  statute 
requires  (Gen.  St.  §  2140)  that  the  party  who 
claims  a  lien  shall  file  his  notice  In  the  coun- 
ty whore  the  properly  is  situate,  the  notice 
must  be  filed  In  every  county  wher^n  the 
land  or  4)roperty  is  located  which  the  lien 
Is  claimed  to  cover.  This  has  been  adjudged 
In  the  case  of  a  railroad  company,  where  the 
contractor  situght  to  foreclose  a  lien  which 
was  asserted  to  be  coextensive  with  the  line 
of  the  road,  though  filed  in  but  one  county 
tlirough  which  it  ran.  Boston  v.  Rallroatl 
Co.,  76  Va.  180.  There  (sin  be  no  difference 
in  principle  between  the  enforcement  of  a 
Hen  against  the  line  of  a  road  and  the  fore- 
closure of  a  like  dalm  against  a  canal  which 
runs  for  many  miles  and  through  dlfferrat 
counties.   It  Is  wholly  unneoesaaty  to  Aetee- 
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mine  whether  FUnn  coiild  enforce  his  claim 
agnlnst  that  part  of  the  canal  located  in 
Bent  county,  because  he  was  not  entitled, 
by  reason  of  the  deQdencles  in  his  complaint, 
to  enforce  a  Uen  at  all.  If  the  case  ever 
reaches  the  stage,  by  amwdment  or  other- 
wise, wliereby  Fllnn  becomes  entitled  to  as- 
sert his  claim,  if  he  has  one,  the  court.  In  the 
light  of  the  authorities  herein  cited,  will  be 
able  to  determine  the  extent  to  whldi  he 
oagtit  to  go.  Since  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  for  the  foreclosure  of  a  lien,  and 
the  decree  adjudged  him  entitled  to  rights 
vhlch  be  did  not  possess,  It  Is  apparent  that 
this  cause  must  be  reversed  and  remanded. 


a  Cola  App.  my 

BREBNB  T.  BOOTH.' 

(Court  of  Appeals  of  Colorado.  June  12,  1S93.) 

Appeal  —  Review  —  Amenumekt  of  Judomukt 
pBSDiyo  Appeal — Effect  —  Action  aoaisat 
Partxership. 

1.  Though  a  jadgment  mistakenly  entered 
agaiast  one,  oa\y,  of  defendant  partners,  is 
amended,  penaiog  appeal  therefrom,  so  as  to 
iaclude  both  partners,  the  appellate  court  can 
consider  only  the  wiginai  jadgment  from  which 
the  appeal  was  taJien,  without  reference  to  the 
amendment. 

2.  In  an  action  against  a  firm  on  a  pnrtner- 
sbip  debt,  judgment  cannot  be  rendered  against 
one  partner  alone.  Craig  t.  Smith,  15  I'ac. 
Rep.  aUT,  10  Colo.  220,  and  Doasniicr  v.  Koppin, 
(Colo.  App.)  32  Fac  Ut^.  1S2,  followed. 

Appeal  from  district  court.  Lake  CQnnt>. 

Action  by  W.  T.  Booth  against  George  W. 
Purriance  and  Peter  W.  Brecne,  copartners 
under  the  firm  name  of  George  W.  'Purvl- 
■anee  &  Go.  Prom  a  Judgment  against  said 
Breene,  he  appeals.  Reversed. 

John  A.  Gwing  and  G.  Q.  Ridimond,  for 
appellant  A.  W.  Stone  and  A,  T.  Gunndl, 
for  appellee. 

THOMSON,  J.  The  complaint  in  this  case 
alleges  that  the  defendants,  George  W.  Pur- 
Tiance  and  Peter  W.  Breene,  were  copart- 
ners under  the  Arm  name  of  George  W.  Pur- 
vlance  &  Co.,  and  that  the  plaintiCf,  W.  T. 
Booth,  was  the  assig-nee  and  owner  of  sun- 
dry claims  against  the  firm,  aggregating  $1,- 
712.51,  Summons  was  served  upon  both  de- 
fendants. Purvlance  made  default,  but 
Breene  answered,  denying  the  copartnership, 
and  denying  any  and  all  liability  against  lilm 
on  account  of  the  claims,  or  any  of  them. 
The  cause  was  tried  by  the  court,  and  Judg- 
ment entered  against  Breene  alone  for  the 
full  amount  claimed.  Tlie  Judgment  was 
rendered  on  the  17th  day  of  Docembor,  1891. 
Breene  prayed  an  appeal  to  this  court,  which 
was  allowed;  his  appeal  bond  to  be  filed  in 
30  days,  and  his  bill  of  exceptions  In  60  days. 
The  appeal  was  duly  perfected  in  accordance 
with  the  order,  and  a  transcript  of  the  rec- 
ord filed  here  on  the  11th  day  of  April,  1892. 

■Rehearing  denied  St^tember  11,  1893. 


On  the  12th  day  of  May,  1892,  the  printed 
abstract  of  the  record  was  filed,  and  on  the 
11th  day  of  July,  1892,  the  appellant  filed  his 
printed  brief.  On  the  22d  day.  of  July.  lSi)2, 
the  plaintiff  and  appellee  filed  In  the  court 
below  his  motion  as  follows:  "In  the  dis- 
trict court  of  the  county  of  Lake,  state  of 
Colorado.  W.  T.  Booth,  plaintiff,  vs.  George 
W.  Purvlance  and  Peter  W.  Breene,  as  co- 
partners, using  the  copartnership  name  of 
George  W.  Purvlance  and  Co.,  defendants. 
Motion.  Now  comes  the  plaintiff,  by  his  at- 
torneys, A.  W.  Stone  and  A.  T.  Gunnell,  and 
shows  to  the  court  that  on  the  17th  day  of 
December,  1891,  Judgment  was  entered  in 
said  court  against  the  defendants  above  nam- 
ed for  the  sum  of  $1320.65,  which  appears 
from  the  entry  in  the  docket  of  said  court; 
that,  by  a  clerical  error  made  by  the  clerk 
of  said  court  In  recording  the  Judgment  so 
made  said  court  In  the  Journal  kept  by 
said  court,  the  Judgment  was  recorded  thcro- 
in  as  against  Peter  W.  Breene,  from  wlilch 
Judgment  be  alone  appealed  to  the  court  of 
appeals  of  said  state.  Whereupon,  the  plain- 
tiff moves  the  court  that  Judgement  now  be 
entered  in  the  Journal  of  said  court  to  cor- 
respond with  the  Judgment  rendered  by  the 
court  in  said  case  against  George  W.  Purvl- 
ance, nunc  pro  tunc.  A.  W.  Stone,  A.  T. 
Gunnell,  Plaintiff's  Attorneys."  This  motltm 
was  sustained,  and  the  followlttg  order  and 
Judgment  entered:  "Mardi  term,  A.  D.  1892. 
Monday,  July  25th.  A.  D.  1892.  W.  T.  Booth 
vs.  George  W.  Punrlance  &  Petw  W.  Breene, 
as  partaers  oslsff  the  name  of  Geo.  W.  Pur- 
Tionce  &  Ca  Motion  to  enter  Judgment  In 
the  Journal  ot  said  court  nunc  pro  tunc. 
This  motion  now  coming  on  to  be  heard.  A. 
W.  Stone,  Esq.,  appearing  tot  the  plaintiff, 
And  John  A.  Bwing,  Esq.,  tor  defendant 
Breene,  and  the  said  motion  being  argued  by 
the  respective  connsd,  and  It  appearing  to 
the  court  Uiat  on  the  3d  day  of  Augtiftt, 
1891.  default  was  regularly  ^tered  by  the 
court  against  Geo.  W.  Purvlance  tor  having 
failed  to  plead  to  said  action,  and  that  after- 
wards, on  the  17tb  day  of  December,  1S91, 
a  Judgment  was  by  the  court  rendet-ed 
against  both  of  the  deCmdantB  In  said  action 
for  the  sum  of  $1320.55  and  costs,  and  It 
further  appearing  to  the  court  that,  by  an  <-r- 
ror  of  the  derk  of  said  court  in  entering 
said  Judgment  In  the  Journal  of  said  court, 
it  was  only  entered  as  against  one  of  the  de- 
fendants, Peter  W.  Breme,  when  It  should 
have  been  recorded  against  both  de- 
fendants, Peter  W.  Breene  and  Geo.  W.  Pur- 
vlance. and  the  court,  now  being  fidly  ad- 
vised In  the  premises,  doth  grant  said  mo- 
tion, and  the  defendant  Purvlance  being  still 
In  default,  It  la  tharefwe  now  considered,  or- 
dered, and  adjudged  by  the  court  that  tbo 
plaintiff  do  have  and  recover  of  the  defend- 
ants. Geo.  W.  Purvlance  and  Peter  W.  Bre«ie, 
the  sum  of  $1,820.55  and  costs  of  suit,  and 
that  the  Biune  be  entered  and  recorded  In  the 
Journal  ot  said  court  as  of  the  17tb  day  of 
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December,  1891,  the  date  of  sftld  Judgment." 
By  leare  ot  tbis  court,  a  supplemental  tran- 
script, containing  the  foregoing  motion  and 
Indgment,  waa  filed  here  on  the  26th  day  of 
September,  1892.  It  la  contended  tluit  the 
last  order  rea<4iea  back  to  the  date  of  the 
original  Judgment;  that  Its  effect  la  tiie 
■ame  aa  If  jodgment  had  In  the  first  Instance 
been  glren  against  the  copartnership;  and 
that.  In  paaslng  upon  the  case,  we  must  con- 
fine our  condderatlon  to  the  Joint  Judgment, 
which,  aa  la  claimed,  ta  now  the  only  Judg- 
ment of  the  court  below.  Thete  Is  no  doubt 
of  the  power  of  a  court,  nunc  pro  tunc,  to 
amend  Its  record  so  as  to  make  It  expreaa 
wluLt  was  done  at  the  time.  This  poww  la 
Inherent  in  conrts.  Is  not  dependent  npon 
statute  fw  Its  nElatence,  but  has  always  been 
asserted.  But  tiis  authority  to  reform  judg- 
moita,  while  It  unquestionably  exists,  must 
be  «erclsed  within  Umlts,  and  subject  to 
omdltluia.  Whether  the  proper  limits  and 
conditions  mre  obeerred  In  this  inatance; 
wtMther  the  Judgment,  as  oorrected,  la  valid, 
and  can  be  enforced  by  process  Issuing  out 
of  the  court  whidi  rendered  it;  and,  general- 
ly, what  Ita  fbree  and  effect  there  may  be,— It 
Is  not  Important  at  present  to  determine. 
No  appeal  from  such  Judgment  has  been 
prosecuted  to  this  court.  The  Judgment  from 
which  the  appeal  was  taken  waa  an  tndirld- 
nal  Judgment  against  Breene.and  not  against 
the  firm.  The  prayer  for  appeal,  the  allow- 
ance of  the  appeal,  the  assignment  of  errors, 
and  the  Joinder  in  error,  all  have  reference 
solely  to  that  Judgment.  It  was  the  only  one 
from  which  the  appeal  could  be  taken.  The 
other  had  no  ^atence.  It  la  true  that,  after 
a  cause  baa  been  appealed,  derical  errors  In 
ttie  record  may  be  corrected  by  the  trial 
court,  the  corrections  brought  into  the  ap- 
pelate court  by  supplemental  transcript,  and 
there  ocmsidered  aa  If  they  were  part  of  the 
original  record.  This  has  been  allowed 
where,  through  InndTerteace,  some  evidence 
was  omitted  from  the  transcript,  or  some  un- 
true statement  inserted,  or  the  Judgment  en- 
try contained  mlsredtols,  the  identity  of  the 
record  meanwhile  remaining  unimpaired. 
Wolfley  V.  Mining  Co.,  3  Colo.  296;  Knox  v. 
McFarran,  4  Colo.  Pleyte  v.  Pleyte,  15 
Colo.  44,  24  Pac.  Rep.  B79.  But  we  liave 
foiwd  no  case  In  which  this  wns  permitted 
where  the  character  of  the  Judgment  was 
essentially  changed,  and.  In  effect,  a  new 
and  different  Judgment  substituted.  The 
rights  of  a  Judgment  creditor  under  a  Judg- 
ment against  a  copartnership  and  under  a 
Judgment  against  an  individual  member  are 
not  the  same.  In  the  former  cose  he  must 
exhaust  the  partnership  property  before  hav- 
ing recourse  to  the  individual,  while  In  the 
latter  it  is  the  property  of  the  individual, 
only,  that  Is  bound.  In  this  Instance,  not 
only  has  the  effect  of  the  Judgment  itself 
been  changed,  but  the  new  Judgment  and  the 
old  are  against  different  parties.  We  do  not 
wlah  to  be  understood  u  questioning  ttie  effi- 


cacy of  the  reformed  Judgment  in  the  court 
below.  We  merely  say  that  it  is  not  in  ttils 
eotu*t  In  any  manner  provided  by  law,  and 
that  the  only  appeal  takoi  la  from  the  Judg- 
ment originally  ent«^.  The  change  having 
beoi  made  white  the  appeal  waa  prading, 
and  being  so  radical  in  Its  cbaractCT,  It  doca 
not  come  within  any  rule  which  would  war- 
rant us  In  considering  It  aa  a  part  ot  the  rec- 
ord In  this  court 

The  only  question  1^  for  determlnatlea  Is 
whether  It  was  proper  to  render  Judgment 
against  Breene  lUone  tor  the  amount  ot  the 
ludebtedneea,  and  that  question  has  been 
settled  In  this  state  by  our  supreme  coart, 
and  also  this  court  Blaad  t.  Cnshman, 
6  Colo.  TO:  Cniig  r.  Smith.  10  Oolo.  220^  10 
Pae.  Rep.  837;  Deaaauer  r.  Koppln,  (Colo. 
App.)  32  Pac.  Rep.  182.  The  Judgment  against 
Breene  la  therefore  ammeoas,  and  must  be 
rermed. 

a  CtOo.  A.  4ST> 

BSBSafSEN  T.  HOVBR  et  aL' 

(Coart  of  Appeals  of  Colorado.  Jnne  12,  UQSL) 

COUXTBBCLAIH  —  Wbat  Allowablb  —  BxcnsTVs 
LBVT  UNDBB  ATTAOHMINT  —  PATMBXT  AS  Dz- 
rSKSB— f^JCADIKO. 

L  In  aa  action  for  goods  sold  and  deliv- 
ered, defendant  cannot  set  up  a  counterctoim 
for  damages  arising  from  an  exceasive  levy  un- 
der a  writ  of  attachment  iMued  therein. 

2.  Id  an  action  for  an  indebtedness,  whtn 
the  facts  consUtutiog  the  canse  of  action  are 
set  forth  In  the  complaint  proof  <tf  payment  is 
inadmissible,  nnless  lach  defease  is  q>eciallj 
pleaded. 

Appeal  from  district  court  Arapahoe 
county. 

Action  by  W.  A.  Hover  ft  Co.  against  H. 
T.  fisbensen.  From  a  Judgment  for  plaln- 
tiffa,  defendant  appeals.  Affirmed. 

John  G.  Fitnam,  for  appelant  B.  IX 
Thompson,  tar  appdlees. 

THOMSON,  J.  This  Is  an  action  for  coods 
s(dd  and  delivered.  13ie  complaint  alleges 
the  sale  and  dellvory,  and  the  value  and 
price  of  the  gooda,  and  avers  that  no  port 
of  such  price  boa  been  paid.  The  answer 
admits  the  sale,  delivery,  and  price,  but 
denies  each  and  every  other  allegation  of 
the  complaint  The  answer  also  contains 
a  counterclaim  for  damages  for  an  excees- 
Ive  levy  under  a  writ  of  attachment  which, 
it  alleges,  waa  Issued  In  the  action.  A  de- 
murrer to  the  counterclaim  was  austalned. 
and  Judgment  on  the  pleadings  given  for 
the  philntiftB,  flrom  which  the  defendant  ap- 
peals. 

There  is  nothing  in  the  record  to  show  that 
any  affidavit  for  attachment  waa  ever  made, 
or  writ  issued.  In  the  case.  The  only  In- 
formation we  have  on  that  subject  Is  de- 
rived from  the  counterclaim.  But  assum- 
ing that  Buch  wnt  was  Issued,  levy  made. 


^Befaearlag  denied  Septembw  U«  1888. 
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and  damages  sustained,  as  claimed,  and  by 
reason  of  which  defendant  has  a  cause  of 
action  against  the  plaintiffs,  still,  snch  cause 
of  action  cannot  be  made  a  counterclaim  tn 
this  suit  8ecti<Hi  57  of  the  Code  defines  a 
"coanterclalm"  as  a  cause  of  action  arising 
out  of  the  transaction  set  forth  In  the  com- 
plaint as  tbe  foundation  of  the  plaintiff's 
elnlm,  or  connected  with  the  subject  of  the 
action,  or  a  cause  of  action  npra  contract, 
and  existing  at  the  conunencement  of  the 
suit  "nils  counterclaim  did  not  arise  out 
of  the  transaction  set  forth  In  the  complaint, 
and  was  not  connected  wltii  title  subject  of 
tbe  action.  The  transaction  was  the  sale 
and  d^very  of  the  goods,  and  the  price  of 
the  goods  was  the  subject  of  the  action. 
ynth  such  sale  and  dellTery.  or  with  such 
price,  the  eountendaim  has  nothing  to  do. 
It  arises  oat  of  an  alleged  tort  committed 
in  the  course  of  the  prosecution  by  Hui  plain- 
tiffs of  their  remedy  toe  the  enforcement 
of  the  ckdm.  It  had  no  existence  whm  the 
alleged  writ  was  Issued,  and.  If  no  writ  bad 
be»i  issued  in  tibe  cose,  It  never  would  hare 
bad  an  existence.  It  was  a  wrong  done  to 
the  defendant,  not  necessary  to  the  enforce- 
ment of  plnlntlfh*  remedy,  and  Is  on  the 
same  footing  with  any  other  wrong  which 
the  plaintiffs  might  have  committed  upon 
the  def«idant  The  conrt  very  properly  sus- 
tained the  demurrer. 

Tbe  question  of  tbe  effect  of  a  general 
desiial  upon  the  allegation  of  failure  to  pay 
tor  the  goods  is  one  of  somewhat  more  difa- 
culty,  arising  out  of  an  apparent  want  of 
harmony  among  the  authorities.  In  Gall- 
foruia  It  Is  hdd  tbat  a  general  d^ilal  puts 
In  issue  an  allegation  of  nonpayment  in  the 
complaint  But  in  that  state  the  averment 
of  nonpayment  seems  to  be  essential,  and 
wltliont  it  there  Is  no  cause  of  action  stated, 
so  that  a  denial  of  tbat  Is  a  denial  of  a 
material  allegation.  PrlBch  v.  Caler,  21  Cal. 
71;  FairchUd  v.  Amsbaugh,  22  CaL  572; 
Pom.  Rem.  g  700.  In  Quln  v,  Lloyd,  41  N. 
Y.  349,  the  plaintiff  sued  for  a  balance  due, 
and  the  court  held  that  the  dental  luTolved 
an  issue  upon-  all  the  facts  stated  and  de- 
nied, and  admitted  proof  of  the  different 
payments  made,  so  as  to  determine  what  In 
fact  was  the  balance  of  the  debt  The 
plaintiff  liaylng  admitted  payments,  the  de- 
nial of  the  balance  due  authorized  an  in- 
quiry as  to  the  amounts  paid.  In  Mnrley 
T.  Smith,  4  Kan.  183,  the  plaintiff  alleged 
tliat  the  defendant  was  Indebted  to  him  in 
the  sum  of  $75  on  an  accoimt,  a  copy  of 
which  was  annexed  to  the  complaint;  and, 
under  a  general  denial,  the  court  held  that 
proof  of  payment  might  be  Introduced,  be- 
caiise  the  petition  did  not  state  the  facts 
constituting  the  defendant's  liability,  but 
merely  the  Indebtedness,  saying  that,  if  petl- 
tlonef  choae  to  rely  on  such  a  statement  ot 
T.83p.no.l9— 64 


his  case,  he  must  be  prepared  to  receive 
proof  of  facts  showing  that  such  Indebted- 
ness did  not  exist  But  in  Stevens  v. 
Thompson,  5  Kan.  305,  where  tlio  action 
was  for  goods  sold  and  delivered,  the  court 
held  that  the  denial  put  nothing  In  Issue 
but  the  sale,  delivery,  and  value  of  the 
goods,  and  distingt^shed  the  case  of  Marley 
V.  Smith,  supra,  because  in  It  the  petition 
only  stated  the  Indebtedness  generally,  with- 
out setting  forth  tlie  grounds  of  the  Indebt- 
edness, whereas.  In  Stevens  v.  ITiompson, 
the  facts  constituting  the  plalnUfT's  claim 
were  fnlly  stated,  and  the  court  therefore, 
'htAA.  that  only  those  facts  were  denied  by 
the  answer.  An  examination  of  all  the 
cases  outside  of  California,  that  have  come 
under  our  notice,  In  which  proof  itC  pay- 
ment was  pemdtted  under  a  general  denial, 
discloses  tbat  there  was  some  peculiarity 
in  the  statement  ot  tbe  cause  of  action, 
either  tn  the  maimer  of  such  statemmt,  or 
In  the  admission  of  payments.  In  which  the 
court  found  a  warrant  for  its  ruUi^;  but 
the  great  welftfit  of  authority  la  Code  states 
Is  that  In  a  case  like  the  present  where  the 
facts  oonstltutlng  the  cause  of  action  are 
stated,  in  order  that  proof  of  payment  may 
be  admitted,  It  must  be  specially  pleaded. 
A  denial  will  not  suffice.  The  plolntUE  Is 
not  called  upon  to  prove  nonpayment  In  the 
first  instance.  When  be  has  established  the 
facts  alleged  In  his  complaint  the  burden  Is 
upon  the  defendant  to  show  that  the  In* 
debtedness  has  been  dls<diarged.  Whether 
nonpayment  Is  averred  Iqr  the  plaintiff  or 
not  is  ImmaterlaL  Payment  Is  a  defense, 
and,  like  all  other  matters  of  coi^esslon  and 
avoidance.  It  most  be  a^mallvely,  and  not 
negative  or  Inferentlally,  set  vp.  Hutfler 
V.  Pullen.  9  Ind.  273;  McKyring  v.  Bull,  16 
N.  r.  297;  Martin  t.  Pogh,  23  Wis.  184; 
Bassett  V.  Lederer,  1  Hon,  274;  Bliss.  Code 
PI.  i  357.  While  the  question  has  not  been 
directly  passed  upon  by  our  own  supreme 
court  the  following  in  Perot  v.  Coopa,  17 
Colo.  80,  28  Pac.  Rc^  391,  would  seem  to 
Indicate  its  opinion:  "Tbe  geneiTil  rule  Is 
that  a  plea  of  payment,  being  an  affirmar 
tive  defense,  must  be  supported  by  a  pre- 
ponderonoe  of  the  evidence,  In  order  to  be 
effective  In  favor  of  tbe  party  pleading  it'* 
From  our  examination  ot  the  reasons  given 
tn  the  oases  which  seem  to  hold  a  contrary 
doctrine,  it  Is  our  opinion  that  the  variance 
Is  more  apparent  than  real,  and  that  where 
the  facts  are  stated,  as  they  are  here,  there 
is  no  substantial  conflict  There  Iwlng  no 
plea  of  payment  In  this  case,  and  a  cause 
of  action  being  specially  admitted  by  the  on- 
swer.  the  Judgment  was  prop«'ly  rendared 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendant on  the  pleadings,  and  nothing  re* 
nuUns  for  us  except  to  affirm  tbe  Jndgment 
Affirmed. 
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8TATB  ex  rel.  OLEIM  t.  EVANS,  Justice  of 
the  Peace. 

(Supreme  Court  of  Montana.    July  31,  1893.) 

JUSTICKS  OW  TUB  PKACB  —  ChANOK  OF  VeSDB  — 

Pbejudicb— Time  or  Appmcaticv  —  Criminal 
Cases  —  Presekce  of  Defksdant  at  Trial  — 

FORFEITDRB  OF  BaII.— CrRTIORARI. 

1.  Under  Coutp.  St.  div.  1,  §  780.  providing 
for  change  of  venue  from  one  juBtice  of  the 
peace  to  another  if  at  any  time  before  trial  it 
appears  to  the  satiafactioo  of  the  justice  before 
whom  the  action  is  broutrht,  by  alBdavit  of 
Nther  party,  that  he  is  a  material  witness,  or 
if  either  part^  malce  affidavit  that  be  caonot 
have  a  fair  trial,  an  application  on  the  srouud 
of  prejudice  of  the  justice  is  made  in  season 
when  made  on  the  day  to  which  the  case  bad 
been  continued,  after  defeodaat  had  entered  a 
plea  of  not  guilty. 

2.  Crtm.  Pr.  Act.  !  200,  proTides  that  if  de- 
fendant is  charged  with  a  misdemeanor  he  may 
appear,  be  arraiiroed,  and  ^lead  by  counsel. 
Sectimi  47S,  especially  pertaining  to  prosecu- 
tions in  justices  courts,  provides  that  defend- 
ant must  be  personally  present  before  the  trial 
can  proceed.  Udd,  that  where,  in  a  misde- 
meanor case  before  a  justice,  dcfendnut  had 
giTcn  bail,  his  nonappearance  at  the  trial,  when 
rupresented  there  by  cnuu»el,  did  not  authorize 
a  forfeiture  of  tiin  bail;  the  provision  that  he 
should  be  present  being  one  merely  for  bis  ben- 
efit 

3.  Under  Grim.  Pr.  Act  8  f-Oi.  providing 
tlrnt  in  case  of  breach  of  a  renoeuizance  enterpd 
into  in  a  justice's  court  it  shall  be  certified  and 
returned  to  the  district  court,  to  be  proceeded 
nn  as  recognizances  certified  to  such  court  by 
magistratet*.  where  money  is  depooitcd  in  lieu 
of  a  bail  bond  the  justice  has  no  authority  to 
turn  it  over  to  the  county  attorney  on  declaring 
it  forfeited. 

4.  Where,  in  a  criminal  proceeding  before  a 
justice,  defendant's  bail  is  declared  forfeited, 
certiorari  is  tlie  proper  remedv  to  review  such 
action  of  the  justice,  as  an  anpeal  would  merely 
bring  np  for  new  trial  the  question  of  whethn- 
he  was  guilty  of  the  dfense  charged. 

Certiorari  on  the  relation  of  Mary  Gleim 
to  review  the  action  of  J.  M.  Evans,  a  jus- 
tice of  the  peace,  In  declaring  fwfelted  her 
ball  in  a  criminal  proceeding  before  him. 
Order  of  Justice  set  aside. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HARWOOD,  J.: 

This  Is  a  writ  of  certiorari  for  review  of 
certain  proceedings  heretofore  had  before  J. 
M.  Evans,  justice  of  the  peace  of  Mlssotda 
county.  In  two  criminal  cases,'  wherein  Mary 
Gleim,  petitioner  in  this  proceeding,  was  de- 
fendant charged  with  the  crime  of  assault 
and  battery  In  each  of  said  cases;  and  It 
is  alleged  that  said  jnstice  exceeded  his  juris- 
diction in  certain  orders  and  proceedings 
therein.  It  appears  from  the  return  of  the 
justice  that  on  the  19tli  day  of  January, 
1802,  complaint  was  duly  made,  and  filed  in 
his  court  charging  sold  Mary  Olelm  with 
the  crime  of  assault  and  battery  In  two  sev- 
eral instances;  whereupon  warrants  were 
issued,  aud  executed  by  the  arrest  of  Mary 
Olelm,  and  she  was  released  from  custody 
on  deposit  of  the  sum  of  $50  with  said  Jus- 
tice of  the  pence  as  cash  bail.  In  lieu  of  the 
t>ond  re<iuircd  In  each  of  said  coses.  There- 
after several  continuances  were  liad  In  each 
case,  from  time  to  time,  on  application  of 


defendant's  attorn^,  S.  O.  Murray,  Esq., 
imtU  the  25th  day  of  January,  1882,  when 
defendant  appeared  In  p^son,  and  entered 
her  plea  of  not  guUiy  to  each,  of  said  com- 
plaints. That  both  cases  were  then  set  for 
trial  on  the  26th  of  January,  at  2  o'clodc 
P.  M.  At  the  time  last  stated  defendant's 
attorney  appeared  in  hca:  behalf,  (she  not  be- 
ing pmomUly  presfflit.)  and  filed  and  pre- 
sented to  said  justice  an  affidavit  for  change 
of  vemw  In  tbe  case  flret  called  for  trial, 
whldi  afBdavit  waa  mibacribed  and  swma 
to  by  defendant,  and  reads  aa  follows: 
"Mary  Gleim,  being  duly  swwn,  depoaea  and 
says  that  fOie  ia  tbe  defendant  In  the  above- 
entitled  acdtm.  That  she  haa  reaaon  to  l>e- 
lleve,  and  doea  b^eve,  ttaat  she  cannot  have 
a  fair  and  impartial  trial  beft««  tbe  Justice 
oi  tUs  conrt,  for  the  A^wlng  reaaona: 
About  two  yeara  ago  this  affiant  and  tbe 
above-named  Justice  had  a  petsonal  difflcal* 
ty,  In  which  there  were  such  hard  feelings 
engendered  on  the  part  of  said  jnstice 
against  this  defendant  ttaat  be  baa  ever  since 
that  occurrence  held  a  pmonal  enmity 
agiUnst  her,  and  baa  upon  numennn  occa- 
sions shown  by  Ills  conduct,  both  as  a  idtl- 
zen  and  aa  an  officer  of  this  court,  that  be 
has  a  personal  grudge  i^nst  this  affiant. 
That  affiant  is  infwmed  and  bdleves,  and 
therefwe  affirms,  that  the  said  Justice  haa 
recently  said  to  numerona  persona  that  be 
was  prejudiced  against  bex.  Affiant  tittere- 
fore  prays  that  this  cause  may  be  trans- 
ferred to  some  other  conrt  of  concnrrent 
jurisdiction,  there  to  be  heard  and  tried 
upon  Its  merits.  Affiant  further  afflrma  that 
this  application  for  change  of  venue  Is  not 
made  for  the  purpose  of  delay,  but  that  sub- 
stantial justice  may  be  done."  Upon  this 
affidavit,  defendant,  by  her  attorney,  then 
moved  said  justice's  court  to  order  sold 
case  transferred  to  another  Justice  of  the 
peace  for  trial,  as  provided  by  law  in  such 
cases;  but  the  justice  overruled  said  appli- 
cation for  change  of  venue,  and  thereafter, 
on  the  same  day,  at  10  minutes  post  3  o'ctock 
P.  M.,  the  defendant  not  being  personally 
present,  but  her  counsel  being  present  and 
representing  Iier,  the  court,  on  motion  of  tbe 
attorney  for  the  state,  made  an  w^er  de- 
chu-iug  defendant's  ball  deposited  in  eaCh 
of  said  cases  forfeited,  and  thereupon  or- 
dered the  city  marshal  to  produce  defend- 
ant In  person  In  court  forthwith,  which  re- 
quirement was  complied  with,  as  recited  In 
the  record,  "by  defendant  appearing  in  comt 
In  company  with  the  cl^  marshal,  C.  R. 
Prescott;"  whereupon  the  trial  of  one  of  said 
cases  first  called  ensued  before  said  Jus- 
tice of  the  peace  and  a  jtuy  Impanded  at 
the  request  of  defendant,  which  trial  result- 
ed In  a  verdict  by  the  jury  finding  defend- 
ant guilty,  and  assessing  a  fine  of  $25  and 

j  costs  as  her  punishment,  which  she  satis- 
fied by  payment  The  other  case  was  con- 
tinued tmtil  the  following  day,  January  2Tth, 

I  at  2  o'clock  P.  M.,  and,  her  cash  bail  of 
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$00  th^etofore  deposited  In  that  case  bar- 
ing been  declared  forfeited,  the  Justice  or- 
dwed  that  defendant  "should  give  bond  for 
appearance  before  him  on  the  27th  day  of 
January,  1892,  at  two  o'cdock  P.  M.  The 
defendant  then  and  there  deposited  the  sum 
of  $500  In  cash  as  ball  for  her  appearance 
at  the  time  last  stated  In  lieu  of  the  required 
bond."  On  January  27th  counsel  for  de- 
fondant  appeared  and  presented  a  motion 
for  change  of  venue,  supported  by  affldarft 
of  defendant,  containing  affirmations  sub- 
BtantJalty  as  set  forth  In  the  affidavit,  above 
recited;  but  It  appears  the  Justice  then  and 
there  "overruled  said  motion,  upon  the 
ground  that  the  affidavit,  and  all  thereof, 
was  false  and  untrue;"  and,  the  defend- 
ant not  having  appeared  In  person  at  10 
minutes  past  3  o'clock  P.  M.  of  said  day, 
when  the  case  was  called  for  trial,  her  de- 
faidt  was  entered,  and  the  attorney  prose- 
cuting "moved  the  court  that  the  bail  bond 
for  the  appearance  of  defendant  be  forfeited. 
8.  G.  Murray,  attorney  for  defendant,  then 
offered  to  proceed  to  trial  without  defend- 
ant being  In  court,  which  was  by  the  court 
refused,  and  the  motion  to  forfeit  the  ball 
so  given  as  aforesaid  was  sustained  by  the 
court,  and  said  cash  ball  In  the  sum  of  $500 
deposited  In  tieu  of  the  bond  was  ordered 
by  the  court  to  be  forfeited,  and  the  city 
marshal  ordered  to  produce  the  defendant  in 
court  forthwith."  At  3:30  P.  M.  of  said 
lost-mentioned  day  the  defendant  appeared 
In  court  in  custody  of  the  city  marslial,  and 
the  trial  proceeded  before  the  court  sitting 
with  a  Jury  demanded  by  defendant,  which 
trial  resulted  in  a  verdict  returned  by  the 
Jury  finding  "defendant  guilty  of  assault, 
and  fixing  her  fine  In  the  sum  of  five  dol- 
lars and  costs."  It  appears  that  the  fine 
and  coats  assessed  against  defendant  In 
each  of  said  cases  were  paid  by  her  without 
further  proceeding,  and  that  thereafter,  on 
the  10th  day  of  February,  1882,  counsel  for 
defendant  appeared  and  moved  said  Justice 
to  certify  the  cash  ball  deposited  In  lieu  of 
a  ball  bond  to  the  district  court  The  re- 
turn of  respondent  recites  that  "said  mo- 
tion was  denied,  for  the  reason  that  said 
money  had  been  paid  to  the  county  attorney 
of  Missoula  ooonty."  Tlw  return  also  sets 
fn>th  that  at  certain  times  said  ball  money 
declared  forfeited  had  been  paid  to  said 
county  attorn^.  Upon  this  reconi  It  is  in- 
■Isted  by  petltiono-'a  counsel  that  the  action 
of  said  Justice  in  declaring  the  fwfeltnre  of 
■aid  ball  deposited  tv  defendant  was  In  ex- 
cess of  his  JnrladicUon— First  because  said 
Justice  had  lost  all  Jurisdiction  of  s^d  cases 
by  the  filing  of  the  affidavit  and  the  demand 
tor  diange  of  venne,  as  shown  by  the  record, 
and  therefore  all  proceedings  taken  said 
court  aft^  the  presentation  of  said  affida- 
vit and  application  for  change  of  venue  were 
In  excess  of  said  Justice's  Jurisdiction,  and 
Told,  except  such  as  were  voluntarily  ae- 
qolesoed  In      defendant  and  outfit  to  be 


annulled;  second,  tliat  said  orders  of  for- 
feiture ot  the  bail  mon^  deposited  by  de- 
fendant were  in  excess  of  the  Jarlsdictkm 
of  said  Justice,  because  defendant  In  aatd 
criminal  cases  was  presoit  by  her  oonnseU 
who  was  personally  In  court  offering  to 
represent  her  in  any  lawful  proceeding  ot 
the  court  in  either  of  said  cases,  and  there- 
fore, on  the  admission  of  respondent  in  tila 
return,  there  were  no  facts  existing  to  war- 
rant the  order  of  the  conrt  forfeiting  said 
ban. 

B.  W.  To<de  and  Albert  L  Loeb,  fbr  ap- 
pellant H.  J.  Haskell,  Atty.  Gen.,  tar  re- 
spondrat 

HARWOOD,  J.,  (after  stating  the  facta.) 
Petitioner  was  entitled,  under  the  provisions 
of  the  law,  to  a  change  of  venue  on  the 
affidavit  and  application  presented,  and 
therefore  Justice  Evans  had  no  Jurisdiction 
to  proceed  further  after  the  presentation  of 
said  affidavit  and  application  for  removal 
of  said  cases  to  another  Justice  of  the  peace. 
His  Jurisdiction  was  terminated  by  that 
proceeding.  It  appears  to  be  conceded  that 
the  showing  was  sufficient  to  «itltle  peti- 
tioner to  a  change  of  venae,  but  the  attorney 
general  objects,  on  behalf  of  respondent, 
that  the  application  tor  change  of  Temrn 
was  not  made  In  time,  because  the  case 
bad  been  set  for  trial.  Tbia  po6ltloD»  how- 
ever, cannot  be  sustained.  The  case  had 
merely  been  contlniwd  to  a  certain  day, 
and  It  cannot  be  maintained  that  the  trial 
bad  commenced.  In  any  senses  when  the 
applications  for  vSuaga  of  venue  were  made. 
Murf.  Just  Pr.  i  S02.  The  statnte  clearly 
contemplates  tiiat  If  ttw  appllcatlcm  be  made 
before  the  trial  la  commenced  It  la  In  time, 
and  the  statute  provides  that  the  application 
for  removal  of  the  case  to  another  Justice 
may  be  made  irfter  a  Jniy  has  been  caliei! 
for.  Oomp.  St  p.  262,  |  780.  Bat  In  the 
case  at  bar  a  Jury  had  not  even  been  de- 
manded wboi  the  application  was  present 
ed.  It  tcXUm  that  aB  proceedings  In  said 
case  taken  by  said  Justice  ot  the  peace,  after 
application  for  change  of  venoe^  were  In  ex- 
cess of  his  Jurisdiction,  because  by  that 
evCTt  his  Jurisdiction  for  further  acUon. 
otherwise  than  transferring  said  cause  to 
another  Justice  of  the  peace,  as  provided  by 
law,  ceased.  Flatfey  t.  Hubbard,  22  Cal. 
35;  Herbert  v.  Beathard.  2G  Kan.  746;  HeU- 
riesd  V.  Truman.  00  Wis.  SOi,  19  N.  W.  Bep. 
79;  Jenkins  t.  Morning,  38  Wis.  199;  State 
r.  <aayton,  Si  ISa.  App.  063. 

Oa  .the  second  pt^t  raised  by  petitioner's 
oonns^  we  are  also  unhesitatingly  ot  opln- 
ion  that,  under  the  facts  set  forth  in  the  re- 
turn ot  respondent  his  action  In  dedaring 
tiie  hell  maaey  deposited  1^  defmdant  foc^ 
felted  was  unwarranted*  and  In  excess  of 
bis  Jurisdiction,  and  therefore  must  be  an- 
nulled. Defendant  was  charged  in  each  case 
with  acta  amounting  to  a  mlsdemeanw.  Xlia 
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erimliiB]  practice  act  provides,  In  sectlob 
200,  tbat,  tf  the  defendant  U  charged  with  a 
misdemeanor,  "his  personal  presence  Is  not 
necessarj,  and  he  may  appear,  be  arraigned, 
and  plead  by  counsel;"  and,  while  section 
478  of  the  criminal  practice  act,  especially 
pertaining  to  prosecutions  In  justices*  courts, 
provides  that  "defendant  must  be  personally 
present  before  the  trial  can  proceed,"  we  do 
not  think  the  latter  provision,  in  view  of 
othen,  was  intended  to  be  so  construed  and 
applied  as  to  work  injury  to  defendant  Its 
purpose  was  to  provide  that,  before  the 
trial  could  proceed,  Jurisdiction  of  tbe  per- 
son of  defendant  must  be  acquired  by  bis 
arrest  and  arraignment,  whereby  be  would 
be  Informed  of  the  charge  preferred  against 
bim,  and  would  be  put  upon  notice  to  obtain 
counsel,  and  prepare  for  his  defense;  and, 
If  defendant  !s  held  In  custody,  the  require- 
ment Is  to  bring  him  in  to  be  present  at 
the  trial,  and  not  proceed  in  his  enforced 
absence.  But  tf  the  defendant  bns  furnished 
the  required  bail  for  his  appearance  and  to 
answer  any  Judgment  that  might  be  ren- 
dered against  him,  and  he  Is  at  liberty  to 
attend  his  trial,  and  has  cnunsel  present  to 
represent  bim,  and  the  Judgment  Is  promptly 
satisBed,  we  are  fully  of  the  opinion  tliere 
would  be  no  ground  to  warrant  the  forfei- 
ture of  the  bail  under  such  circumstances; 
and  such  were  'Jie  drcumstances  undw 
which  the  order  was  made  declaring  the 
bail  forfeited  in  the  proceeding  under  re- 
view. State  V.  Redurds,  21  Minn.  47.  Such 
a  ruling  would  turn  a  law,  undoubtedly 
made  for  the  protection  and  benefit  of  the 
accused,  to  his  disadvantage  and  oppression. 

It  should  be  further  observed  that  the  Jus- 
tlce  also  exceeded  bla  jurisdiction  In  under- 
taking to  make  disposition  of  said  tmil  mon- 
oy  in  such  a  summary  manner  as  recited  In 
Ids  return,  for  the  law  plainly  provides.  In 
section  504  of  the  criminal  practice  act,  that, 
"In  case  of  the  breach  of  any  recogni- 
sance entered  into  as  aforesaid,  the  same 
shall  be  certified  and  returned  to  the  dis- 
trict coifft,  to  be  proceeded  on  as  recog- 
niaauces  certified  to  such  oourt  by  magis- 
trates." In  this  instance  the  mon^  depos- 
ited by  defendimt,  coupled  with  the  condi- 
tions provided  by  law,  was  her  recognizance. 

Respondent's  counsel  objects  ttiat  the  writ 
of  certiorari  to  not  the  proper  remedy  to  re- 
view said  proceedings  of  titie  Justice,  be- 
cause appeal  to  tbe  district  court  Is  provided. 
In  ftivor  of  defendant,  In  case  of  conviction. 
The  appeal  provided  for  In  such  cases  takes 
the  case  into  the  district  court  for  trial  de 
novo  of  the  Issues  involved.  In  this  case 
the  issue  Involved  la  whether  or  not  defend- 
ant Is  guilty  of  assault,  as  charged  Ui  the 
complaint,  and  put  in  Issue  her  plea  of 
not  sollty.  Such  Issue  In  no  way  involves 
the  action  of  tbe  Justice  of  the  peace  In  de- 
daring  forfdted  the  ball  money  deposited  by 
defendant  Resides,  defendant  submitted  to 
the  fine,  and  therefore  there  was  no  case 


for  appeal  on  ber  part   Nor  would  such 

appeal,  under  our  practice,  for  trial  de  novok 
aCTord  any  relief  against  the  action  o[  the 
Justice  In  retaining  said  case  and  proceed- 
ing therein,  after  demand  for  change  ot 
venue.  If  it  be  true,  as  shown  by  the  au- 
thorities, and  held  above,  that  the  deten- 
tion of  said  case  and  further  proceedlnga 
therein  by  Justice  Evans  were  unauthorised, 
and  in  excepts  of  his  Jurisdiction,  the  appeal 
for  retrial  of  tlie  issues  Involved  In  the  case 
would  in  no  way  give  the  petlllooer  relief 
against  said  acts  of  the  Justice  In  excess 
of  his  Juiisdlctiou.  Tbe  appeal  would  rather 
Involve  a  submission  to  sucli  acllon.  as  thou^ 
It  was  fully  within  the  justice's  JurlsdicUon. 
The  authorttU>s  are  against  the  proposition 
of  rcsiiondi-nt's  counsel  tliat  this  proceeding 
for  corrcftlon  of  excessive  action  of  the 
Justice  of  the  \teace  Is  improper  practice.  See 
cases  ci^  supra,  and  especially  State  T. 
Clayton,  34  ^lo.  App.  5(^3,  and  Combs  T. 
Dunlap,  19  Wis.  t[i!3;  Withlngton  v.  Soutb- 
worlh.  2«  Mich.  38L 

For  the  foregoing  reasons  It  Is  ordered  tbat 
the  order  of  the  Justice  of  the  peace  declar- 
ing forfeited  said  sums  of  money,  amount- 
ing to  $00a  dei>o8lted  In  said  cases  by  de- 
fendant OS  bail  for  ber  appearance,  and  to 
answer  any  judgment  tbat  might  be  rendered 
against  her  In  said  actions.  Is  herein  set 
aside  and  annulled. 

PEMBSSnXON,  a  Xt  sod  DB  WTET,  J« 
concur. 

tU  Uont  XU) 

8CHWABB  T.  USSNBR  «t  aL> 

(SnprBDie  Court  nt  Montana.   Juae  6;  1808.) 

Jusxics's  Ood»-Opbxiss  Dstault— ALLownre 
ANSwsa. 

Under  Comp.  St  dir.  1.  1  804,  proridlDs 
that  the  prorisions  of  General  Code  of  Civu 
Procedure  relative  to  practice,  pleading,  and 
trial  shall,  bo  far  at  applicable,  and  not  in  ooo* 
flict  with  tbe  provisiooa  of  the  Justices'  Code,  be 
observed  in  justices*  courts,  a  justice  may  open 
a  default,  and  allow  a  defense  to  be  interposed. 
In  accordance  with  the  provisions  of  Code  CirU 
Fnc.  1 116. 

Appeal  from  district  court,  Lewis  snd 
Clarke  comity;  H.  R.  Buck.  Judge. 

Action  toy  Uartba  T.  B.  Sdiwabe  sgslut 
Marcus  LIssner  and  others  bef<ve  Charles  F. 
Gage,  justice  of  the  peace.  lliexB  was  Jodf* 
ment  by  default  against  defendants,  and  on 
application  of  plaintiff  a  writ  of  prohlbMoii 
was  Issued,  ordering  the  justice  not  to  hear 
s  motion  lo  set  aside  the  default  From  Uils 
order  defendants  appeal.  Reversed. 

Toole  &  Wallace,  for  app^lants.  Ihomas 

O.  Bach,  for  respondent 

HARWOOD,  J.  The  questloQ  of  law 
brought  up  for  determination  In  this  case 
Is  wbetho*  or  not  a  Justice  of  the  peace  has 
power  to  set  aside  a  default  and  Judgment 

^Beheorinc  denlsd  September  U.  I8D& 
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entered  thereon  In  his  coui;^,  and  permit  a 
deftmse  to  be  Interposed,  upon  timely  appU- 
uitlon.  showing  snffldent  groimds  therefor. 
The  facts  which  gave  rlae  to  this  question 
originated  In  the  court  of  Gbarlea  F.  Gage, 
Justice  of  the  peace  of  the  dty  of  H^ena, 
within  and  for  Lewis  and  Clarke  county,  as 
ftdlows:  lu  said  cause  pending  before  sidd 
court,  the  default  of  defendants  for  want  of 
answer,  and  Judgment  were  entered  against 
them  at  7:30  P.  M.,  June  11,  1802;  that  on 
the  same  day,  3%  tours  after  the  entiy  of 
s^d  default  and  Judgment,  defendants  ap- 
peared and  filed  a  Terllled  answer,  contain- 
ing denials,  whereby  issues  were  raisicd,  and 
also  alleging  afflrmattve  matter,  which,  If 
true,  would  constitute  a  merftotious  defense 
to  plaintiff's  cause  of  action;  and  having  at 
the  Siime  time  ^ven  notice  to  plaintiff's 
counsel,  who  appeared,  def«idants  moved 
the  court  to  set  aside  sold  default  and  Judg- 
ment, predicating  their  motion  upon  the 
ground  of  "mistake,  surprise,  inadvertence, 
and  excusable  neglect."  This  was  accom- 
panied by  affidavits  showing  facts  which  are 
conceded  to  be  sufficient  to  support  the  mo- 
tion in  case  the  Justice  possessed  Jurisdiction 
to  entertain  it  Plaintiff  thereupon  moved 
the  court  to  strike  said  motion  from  the 
flies,  on  the  ground  that  the  Justice  had  no 
Jurisdiction  to  entertain  such  motion,  or  to 
set  aside  said  default  and  Judgment;  and  at 
the  same  time  notified  the  Justice  that  plain- 
tUT  did  not  wish  to  be  heard  on  the  merits  of 
said  motion.  Thereupon  the  motion  was 
submitted  to  the  court  and  the  Justice  ad- 
mits (In  his  answer  to  this  proceeding)  that, 
believing  he  had  jurisdiction  to  entertain 
said  motion,  "under  the  provisloiis  of  sec- 
tions 733,  804,  and  110,  div.  1,  Comp.  St.,  and 
generally  under  the  laws  and  decl^ons  of 
this  state,"  he  inbemled  to  act  upon  the  same. 
But  It  appears  that  at  this  Juncture  plain- 
tiff's counsel  procured  from  the  district  court 
within  and  for  said  county  a  writ  of  prohibi- 
tion, commanding  said  Justice  of  the  peace 
"to  refrain  from  hearing  a  motion  to  set 
aside  a  default  and  Judgment"  entered  In 
said  action.  On  the  hearing  of  said  pro- 
ceeding for  prohibition  the  district  court  oi^ 
dered  the  same  to  be  made  final,  whereupon 
this  appeal  from  that  deternUnalltm  was 
prosecuted. 

There  appears  to  be  no  direct  provision  In 
title  18.  dlv.  1,  Comp.  St,  sometimes  called 
the  "Justices'  Code,"  auihorlzins  a  Justice 
of  the  pence  to  set  aside  or  vacate  the  entry 
of  default  against  a  defendant  and  the  Judg- 
m^t  entered  tliereon.  and  allow  a  defense 
on  the  merits  to  be  interposed.  But  it  is 
prescribed  In  section  804  of  said  title  that 
the  provisions  of  the  Genoral  Code  of  Civil 
Procedure  'in  rt;latIon  to  parties  to  actions 
In  the  district  courts,  and  relative  to  pinc- 
tice,  pleading,  and  trial,  shall,  so  far  as  the 
same  are  applicable,  and  do  not  conflict 
with  this  title,  iM  observed  In  Justices* 
oonrts**  By  virtuo  of  that  provlaion  the 


justice  of  the  peace  in  the  case  above  men- 
tioned concluded  tliat  section  116  of  the 
Code  of  Civil  Procedtu*  was  applicable  to 
his  court  and  that  thereby  he  was  auth<H-lzed 
to  entertain  said  motion  for  such  ruling  as 
tiio  facts  warranted.  Section  116  provides, 
among  other  matters,  that  "the  court  may 
likewise,  upon  affidavit  showing  good  cause 
therefor,  after  notice  to  the  adverse  party, 
allow,  upon  such  terms  as  may  he  just,  an 
auioudment  to  any  pleading  or  proceeding  in 
any  other  particulars;  and  may.  upon  like 
tyrms,  allow  on  answer  to  l>c  made  after  the 
time  limited  by  this  act;  and  may,  upon 
Bui-h  terras  as  may  be  Just,  and  upon  pay- 
ment of  costs,  relieve  a  party,  or  his  legal 
representatives,  from  a  Judgment  order,  or 
other  proceeding  taken  against  him  through 
his  mlshike,  inadvertence,  surprise,  or  ex- 
cusable neglect"  Our  consideration  of  this 
qu(«tlon  has  led  to  the  conclusion  that  the 
Jvistlce  of  the  pence  was  proceeding  accord- 
ing to  his  jurisdiction,  as  prescribed  by  law, 
when  his  action  was  arrested  by  the  writ 
(it  pruhlbltioa.  Itespondeut's  counsel  evi- 
dently admits  that  the  Intention  of  the  leg- 
iBltitnrc,  as  shown  In  section  804,  sopra. 
wa.8  that  the  provisions  of  the  Code  of  Civil 
Pi-ocedure  should  govern  and  "he  observed 
In  Justices'  courts"  in  "so  far  as  the  same 
are  applicable  and  do  not  conflict  with"  the 
special  provIslMis  of  the  Justices'  Code;  new 
does  it  appear  to  be  contended  that  there 
is  any  conflict  or  inapplicability  of  the  pro- 
vision of  the  Code  cited  as  authority  for  the 
Justice  to  entertain  and  pass  upon  said  mo- 
tk'U.  But  counsel  for  respondent  argues  that 
Sf-cdon  804  only  makes  the  provisions  of 
the  General  Code  "relative  to  practice,  plead- 
ing, and  trial"  applicable  to  tlie  Justice's 
court  and  contends  that  the  question  here 
does  not  relate  to  practice,  pleadinsr,  or  trial, 
bui  to  the  jurisdiction  or  power  of  the  Jus- 
tice to  do  a  certain  thing;  that  the  open- 
ing of  a  default  on  a  sufficient  showing  of 
grounds,  as  provl'Jed  In  section  116  of  the 
Codi!,  Is  an  exertion  of  judicial  jwwer,  not 
within  the  realm  of  practice,  pleading,  or 
trial,  and  therefore  the  justice  cannot  invoke 
that  section  as  authority  for  entertaining 
'the  motion  In  question.  We  think  that  we 
fully  comprehend  the  distinction  urged,  but 
omcludo  that  It  is  entirely  Inapplicable  to 
the  point  under  consideration.  Nor  do  we 
llnd  that  the  various  citations  of  coimsel 
for  respondent  support  his  contention  tliat 
an  application  to  the  court  to  vacate  a  de- 
fiitilt  and  the  hearing  and  order  of  the  court 
tliei-eon,  is  a  matter  not  included  wltliln  the 
clause,  "practice,  pleading,  and  trial,"  as 
used  by  the  framers  of  the  Code.  Nor  do 
we  concur  In  the  aflSmi-^tlve  argument  that 
there  Is  an  «itlre  disconnection  between 
"poww"  and  "practtce,"  as  pertaining  to 
statutoty  provisions  directing  or  command- 
ing certain  procedure  of  a  court  upon  the 
shoAving  of  certain  facts  In  the  course  of  an 
adjudication.  It  Is,  of  course,  tru^  and  is 
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not  otherwise  contended,  tliat  the  Justice 
of  the  peace,  as  well  as  all  courts,  must  ad- 
minister law,  and  adjudicate  upou  coses 
Mitliln  their  jurisdiction.  The  case  I0  ques- 
tion, as  well  !Vi  the  parties  thereto,  were 
within  the  jurisdiction  of  the  justice.  That 
court  therefore  had  power  over  the  ease  to 
adjudicate  and  determine  the  controversy 
aiid  execute  Its  Judgment,  proceeding  in  the 
manner  prescribed  by  law.  Now,  If  the  stat- 
ute provided  that  the  justice  "may"  or 
"shall"  proceed  thus  and  so,  upon  the  show- 
ing of  certain  facts,  or  the  happening  of 
Ci-i*tain  events  pertaining  to  the  cause.  In 
the  course  of  Its  adjudlcntlon,  determination, 
and  execution  of  the  judgment,  we  think 
It  would  be  quite  hard  to  maintain  that  sucQ 
action  of  the  Justice  had  no  relation  to  the 
"practice"  th«!«ln,  according  to  the  common 
uuderstandlng  and  occeptatioa  of  those 
terma,  aa  applied  to  tbe  proceedhogs  of 
courts.  And  again,  vbere  the  statute  does 
provide  that  in  relation  to  practice  in  the 
course  of  adjudicating  and  enforcing  rights 
or  redreeting  wrongs,  the  court,  tn  view  of 
certain  facts  occurring  and  shown,  "shall" 
or  "may"  proceed  thus  and  so,  we  do  not 
think  It  can  be  maintained  that  the  court 
has  no  authozltar  to  do  the  thing  prescribed. 
It  has  been  held  In  many  Jurisdictions  that 
an  appeal  frcHU  a  Judgment  tafeen  by  de- 
fault woiild  be  of  no  avail,  because  the  Judg- 
ment Is  tn  tbe  nature  (tf  one  conftased.  If  It 
should  be  so  held  here,  and,  furtber,  that 
the  justice  was  powerless  to  relieve  from  a 
Judgment  taken  defoult,  oa  timely  ap- 
plication and  snfflfdent  showing,  there  would 
be  no  remedy  at  aU,  wbatevw  disaster  or 
uncontrollable  drcumstance  may  have  pre- 
vmted  defendant  from  appearing  within 
time.  Such  a  situation  does  not  prove  that 
tfaoe  are  statutory  provisions  authorizing 
the  Justice  to  vacate  a  default  But  where 
statutory  provisions  have  been  inserted,  di- 
recting the  justice  to  lool£  to  the  General 
Code  for  guidance  where  the  Justices'  Code 
is  silent,  wc  think  such  considerations  as 
just  suggested  have  some  bearing  to  indicate 
whether  our  constructions  tend  towards  a 
healthful  interpretation  In  favor  of  natural 
right  (section  638,  Code  Civil  Proc.)  or' 
whether  the  Interpretation  tends  to  destroy 
tho  spirit  While  the  point  imder  considera- 
tion may  not  have  been  directly  Involved 
In  Gage  v.  Maiyatt,  9  Mont.  235,  23  Pac. 
Rep.  337,  and  in  Pincus  v.  Dowd,  U  Mont. 
83  27  Pac.  Rep.  303,  still  tbe  treatment  in 
those  cases  shows  a  view  In  harmony  with 
this.  We  hold  that  both  within  the  spirit 
and  the  letter  of  tbe  statute  the  justice  of 
the  peace  had  authority  In  the  premises  to 
entertain  the  motion  for  such  ruling  as  the 
showing  warranted.  The  order  of  the  dis- 
trict court  granting  prohibition  will  be  re- 
versed, and  the  proceeding  remanded,  wltti 
directions  to  dismiss  the  same. 

PBMBBBTON,  C.  J.,  concurs.  DEWITT, 
concurs  In  the  result 


a  N.  U.  2SS> 
BOPEB  V.  TERBITORY. 
(Supreme  Court  of  New  Mexico.    Aug.  25, 
1893.) 

MuRDSR  —  Pair  akd  Impartial  Trial  —  What 

UONBTITDTES — EVIDENOB— SePAKATIOV  OF  JCRT. 

1.  Where,  on  a  murder  trial,  defendant  i» 
entitled  to  a  change  of  venue  or  a  contiuaance 
on  acconat  of  local  prejudice  and  excitement, 
and  bis  counsd  refrains  from  moving  for  either 
through  fear  of  mob  violence  to  his  client  de- 

I  fondant  has  not  had  audi  tnal  as  is  RoaraDtied 
I  him  by  Const.  U.  S.  amend.  Q,  whion  provides 
that  in  all  criminal  prosecutions  the  accuued 
shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jaiy,  and  to  have  tbe  asnstance 
of  connsel  for  his  defraise.  Freeman,  J.,  dis- 
senting. 

2.  Where,  on  a  murder  trial,  tha«  Is  no 
evidence  that  deceased  was  robbed  at  the  time 
of  the  murder,  it  is  error  to  admit  evidence 
that  about  four  hours  before  the  killing  defend- 
ant "held  up"  a  person  other  than  deceased. 
Freeman,  J.,  dlssentiiig. 

8.  A  new  trial  should  not  be  granted  in  a 
murder  case  on  account  of  the  separation  of  the 
jury,  where  such  separation  was  only  for  neces- 
sary purposes,  and  defendant  was  not  preju- 
diced thereby. 

Appeal  from  district  court.  Dona  Ana 
county;  Edward  P.  Seeds,  Judge. 

John  A.  Koper  was  ccmvlcted  of  murder, 
and  appeals.  Reversed. 

Warrai,  Fergnssfm  &  Bnmer  and  R.  L. 
Xoung,  for  appellant  Edward  L.  Bartlett 
SoL  Gen.,  for  the  TerrltoiT* 

PALL,  J.  This  cause  coraes  here  by  ap- 
peal from  Dona  Ana  county.  Tbe  facts,  as 
disclosed  by  tlie  record,  are  as  follows:  The 
district  court  for  that  county  was  held  at 
LuA  Crucee,  commencing  on  the  6th  day  of 
March,  1893.  On  the  9th  day  of  March. 
Samuel  Steel,  a  young  man  of  17  years,  a 
relative  of  the  presiding  Judge,  John  R.  Me- 
Fie,  was  found  imconsdous  at  a  point  on  a 
i-oad  or  street  a  short  distance  from  the 
town,  with  a  bullet  entering  the  eye,  pene- 
trating tbe  head,  and  coming  out  towards 
the  bacli  part  thereof,  at  a  point  above  the 
place  of  entry.  The  defendant  John  A. 
lloper.  was  arrested  on  tbe  next  morning, 
tlie  10th,  promptly  Indicted  for  the  murder, 
arraigned,  and  placed  upon  trial  upon  tbe 
15tb  instant  The  evidence  was  entirely  cir- 
cumstantial. Fifteen  witnesses  were  ex- 
amined for  tlie  territory.  Siimuel  Stocl. 
fatlier  of  deceased,  testified  as  to  l>eing  calleil 
by  Rodriguez,  and  finding  bis  son's  body,  at 
7  or  half  past  7  P.  M.,  on  tbe  evening  of  the 
0th,  and  that  deceased  died  within  about  two 
hours.  Dr.  B.  E.  Lane  examined  deceased, 
and  found  a  wound  in  the  eye,  ranging  down, 
and  then  up,  and  out  at  bade  of  head;  but 
only  made  an  examination  with  fingers. 
Wound  small.  Llewellyn  OanA,  druggist, 
corroborated  Dr.  Lane's  testimony,  and 
thought  wound  made  by  pistol  of  about  SS 
caUI>er.  Dr.  Pethi  testified  that  deceased 
delivered  milk  to  him  at  bis  home,  beyond 
where  deceased  was  found,  about  sundown, 
on  evening  of  9th.  Saw  no  one  else  pass 
Pedro  Gonzales  testifled  that  he  knew  de> 
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fendant,  saw  him  In  Las  Cruces  on  afternoon 
of  9th,  In  Lapoint'B  saloon,  gambling,  and 
that  defendant  bad  a  pteto^  Identified  aa  a 
3S  caliber.  Jaoobo  Charez  idoitlfled  pistol 
secured  toy  oflloers  In  arresting  d^mdant 
as  the  same  which  defendant  bad  In  La> 
pcdnt's  saloon.  Albert  BlUs,  that  d^mdant 
was  riding  a  dark  horse,  and  1^  town 
about  6  o'clock  or  thereabouts;  also  Identi- 
fied plstxA.  Adolph  Saens,  had  known  de* 
fendant  Saw  blm  In  Ids  Cmoes,  and  went 
with  blm  from  Lapotait's  saloon  to  EUls* 
«orral.  On  the  street  met  a  negro,  and  de- 
fendant asked  negro  tor  money,  and  made 
him  turn  his  pockets  out.  Witness  told  de- 
f^idant  that  negro  had  no  money,  to  "let 
him  alone,"  and  defradant  did  so.  Witness 
also  Identified  pistol  3S  caliber.  Jraus  Maria 
Klvera  was  coming  from  Dr.  Petln's  house 
about  0  or  half  past  8  In  the  evening.  Met 
deceased  going  to  Dr.  Fetln's,  going  towards 
town,  at  a  distance  (as  shown  by  witness 
Baket)  of  .410  paces  from  where  deceased 
was  found  dying.  Met  a  man  on  a  dark 
horse,  who,  presenting  a  pistol,  demanded 
money  of  A^itneas,  who  offered  a  pocket 
knife.— all  he  had.  Aasailont  rode  off  wltli 
a  yelL  Identified  defoidant  as  party  who 
held  him  up.  Had  nerer  seen  defendant 
before  the  attempted  robbery.  It  was  after 
sundown,  but  not  dark.  After  leaving  de- 
fendant, witness  walked  (as  shown  by  wit- 
ness Baker)  210  steps,  and  heard  a  shot 
"Came  on  to  town."  Defendant  rode  off 
from  witness  in  a  wnlk.  Phlliplne  Diuler 
saw  deceased  pass  bis  bouse  towards  thiit 
of  Dr.  Petin,  about  half  past  6.  Aftenwirds 
beard  a  shot.  Heard  nor  saw  any  one  else 
except  witness  Baker.  Ramona  Kodriguez 
de  Valencia  heard  a  shot  about  half  past  6 
or  7,  and  beard  a  wagon  running.  Deceased 
was  brought  into  her  hoitse.  Domingo 
Kodrlguez,  husband  of  laat  witness,  returned 
from  Mesllla,  and  bis  wife  told  him  she  had 
heard  a  ^ot,  and  a  wagon  nuinlng.  lie 
heard  some  one  groaning  in  the  street,  near 
his  bouse,  went  out,  recoguized  doceaaed,  and 
went  for  Samuel  Steel,  Sr.,  and  tlie  deceased 
was  carried  into  his  (witness')  house,  (where 
he  died.)  W.  E.  Baker  had  been  on  road 
past  Dr.  Petin's  house.  Coming  back,  at 
aomo  distance  beyond  Petin's,  saw  a  mau 
on  dark  horse,  about  150  to  175  feet  distant 
from  the  road,  riding  out  of  the  road.  Saw 
deceased's  body  on  side  of  the  road,  oppo- 
site witness  Rodriguez's  house,  but  thought 
It  wan  a  drunken  man.  Afterwards  (dur- 
ing tilal)  measured  distances  as  sho^'n  In 
note  of  Rivera's  testimony,  and  aJso  trailed 
horse  track  of  rider  he  had  seen  from  a  point 
on  the  road,  In  a  half  circle,  back  to  the 
road.  Thomas  A.  J.  Fountain,  helped  to  ar- 
rest defendant  at  tlie  camp  five  miles  from 
Las  Graces,  west  of  Mesilla,  and  across  the 
river.  Arrest  made  early  on  morning  of 
10th.  Defendant  feeding  his  horses.  De- 
fendant denied  having  pistol,  and  witness 
found  the  38-caliber  p\stol  In  the  "mess 


chest,"  eta  Robert  P.  Boone,  foreman  of 
tha  men  who  were  "rounding  iu>"  cattle  on 
west  of  river  near  MesUla,  and  for  whom 
defendant  was  working,  testified  that  de- 
fendant left  camp  about  noon  for  Las  Cruces, 
riding  a  bay  horse,  and  returned  between 
8  and  d  o'clock  in  the  evenli^.  Nothing 
unusual  or  excited  In  his  manner.  Talked 
with  the  boys  tar  a  few  minutes,  and  went 
to  bed.  I.  J.  Hall,  a  M.  Foraker,  At  Hardhi, 
and  Perry  Williams,  for  d^ense,  had  known 
defendant  in  Grant  county,  each  for  a  term 
ot  two  to  nine  years.  Was  of  good  char- 
acter. Perry  WUUams  knew  that  def  mdant 
could  not  speak  Spanish  language,  and  de- 
fense offered  to  prove  by  witness  that  wit- 
ness lUvera  told  him  that  the  man  who  "held 
blm  np"  carried  on  the  full  conversation  In 
the  Spanish  language.  Phoebus  Campus, 
deputy  sheriff,  contradicts  witness  Fountain 
In  unimportant  details,  and  says  that  An- 
s^mo  McJendez,  another  deputy,  found  the 
S8<allber  pisttd  In  a  pigeon  bole  In  the  tc^ 
of  mess  diest,  and  not  hidden.  Defendant 
testifies  that  he  was  In  Las  Cruces.  gambling. 
Was  with  witness  Sacns.  Spoke  to  negro 
Frank,  whom  he  knew,  and  asked  for  money, 
but  it  was  a  joke;  and  nothing  thought  of 
it.  Left  Las  Cinices  about  6  o'clock.  Went 
towards  railroad,  and  to  MesiUn.  Saw 
one  or  two  persons  on  or  near  road.  Did 
not  see  nor  "hold  up"  witness  Rivera,  Did 
not  sec  deceased.  Did  not  know  him.  Was 
a  stranger  In  Las  Cruces,  Did  not  speak 
Spanish  language.  Did  not  flre  off  pistol 
at  aU  on  tlie  9th.  Arrived  In  camp  about 
8  or  9  o'clock.  Went  to  bed  after  "talking 
with  the  boys,"  and  was  arrested  while  feed- 
ing the  horses  on  morning  of  10th.  Witu(\'^ 
Williams  was  not  allowed  to  testify  as  to 
what  Rivera  told  him. 

No  objections  or  exceptions  are  shown  to 
testimony  for  prosecution,  but  this  Is  waived 
here  by  solicitor  general  for  the  territory. 
After  prosecution  had  closed,  defendant 
arose  in  open  court,  and  a^ked  that  addi- 
tional counsel  be  assigned  hira.  This  was 
promptly  done;  R.  li.  Yoimg  being  assigned 
to  as^st  William  Brceden,  defendant's  coun- 
sel. The  jury  retm-ued  a  verdict  of  guilty, 
and  a  motion  for  a  new  trial  was  at  once 
made,  assigning  usual  grounds,  and  also 
separation  of  jury  during  trial,  prejudice 
and  ill  feeling  of  citizens,  rendering  fair 
trial  impossible;  that  defendant  did  not  have 
a  fiUr  trial,  and  was  prevented  from  asking 
change  of  venue  because  of  fear  of  violence 
at  hands  of  citizens;  newly-iliscoverod  evi- 
dence; refusal  to  admit  testimony  to  rebut 
witness  Rivera's  evidence;  error  In  allowing 
defeiidtmt  to  be  brought  into  court  manacled, 
and  to  be  surrounded  at  all  times  by  a  large 
body  of  armed  men  during  trial,  etc.  Mo- 
tion was  ovemiled,  and  defendant  senfenmi 
to  hang.  Exception  to  overruling  motion 
for  new  trial  was  taken,  and  case  appealed. 

Errors  assigned  and  relied  on  here  nr« 
piuctically  embraced  In  tbat  setting  up  the 
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refusal  of  the  court  to  grant  a  new  trial.  ] 
Tn  support  of  ttiis  motloa  the  defmee  and 
prosecution  ottered  coonter  affidavits  as  to 
separation  of  pay,  and  we  think  It  was 
Afilrmattvely  shown  ^t  defendant  was  not 
prejudiced  by  such  separation,  which  ap- 
pears to  have  been  necessarr.  Defendant 
also  offered  to  prove  by  Daniel  M.  Reade, 
upon  new  trial,  that  he.  Reade,  on  evening 
of  klllins;,  at  about  0  o'clock  saw  a  Mexi- 
can boy  with  a  rifle,  abont  100  yards  from 
where  deceased  was  found;  and,  coming 
back  to  Las  Cmces  at  about  7  o'clodE.  heard 
a  shot  at  or  near  said  place.  Defendant  al- 
so offOTed  affida^t  of  W.  R.  Fall,  showing 
that  feeling  against  defendant  was  so  in- 
tense tn  Las  Cmces  that  It  was  impossible, 
In  opinion  of  affiant,  for  defendant  to  have 
had  a  folr  trial  by  an  impartial  Jury.  Wil- 
liam Breeden,  counsel  for  defendant,  made 
affidavit  that  he  was  called  before  a  dtisens* 
meeting,  and  told  that  they  "would  see  tiiat 
defendant  bad  a  fair  trial,  but  that  no  con- 
tinnance  or  ehange  of  venue  must  be  had;** 
that  he  did  not  ask  (or  a  contlnnance  or 
change  ot  vernie  because  of  fear  at  violence 
to  hl3  client  at  the  hands  of  the  dtlsens; 
and  the  court.  In  passing  on  the  moticm  and 
affidavits,  says:  "That  feeling,  that  exdte- 
m«it  [of  the  dtlisens)  was  unquestionably 
sufficient  at  the  time  this  person  went  to 
trial  to  grant  a  change  of  venue  under  our 
law.  and  I  dont  believe  that  tbeea  Is  a  judge 
upon  tbe  bench,  not  even  the  judge  of  ttds 
court,  who  is  Interested  because  of  relation- 
ship, [with  deceased,]  who  would  for  a  mo- 
ment have  hesitated  to  have  given  that 
change.  *  *  *  In  my  judgment,  that  opin* 
Ion  [as  exprmscd  within  affidavit  of  W.  B. 
Fall]  was  well  taken  and  givm.** 

It  now  becomes  our  duty,  upon  a  full  ex- 
amination of  the  case  and  the  law  applicable 
thereto,  to  say  whether  the  court.  In  the 
exmdse  of  Its  discretion,  erred  In  refusing 
a  new  trial.  17.  &  v.  Lewis,  2  N.  M.  46.'{. 
And  let  us  remember  that  "die  full  protec- 
tion and  privileges  of  the  law  should  be 
0ven  to  aU  men,  and  certainly  should  not 
be  withheld  from  the  weak,  the  poor,  an<I 
the  humble.  The  most  hardened  criminal,  al- 
though we  may  believe  him  to  be  moat 
guilty,  has  the  same  riights  and  privileges 
with  us  as  the  most  Innocent.  If  the  def^d- 
ant  is  guilty,  he  should  be  punished;  but 
It  shoidd  be  done  according  to  law."  Mabl 
T.  State,  1  Tex.  App.  127.  Article  6  of  the 
amendments  to  the  constitution  of  the  Uniteil 
States  provides:  "In  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a 
speedy-  and  public  trial  by  an  impartial  Jury 
*  *  *  and  to  bare  the  assistance  of  coun- 
sel for  his  defense."  Mr.  Justice  Miller,  after 
discussing  the  meaning  and  object  of  tbU 
provision,  concerning  an  "Impartial  jury  of 
the  state,"  says:  "The  remaining  provisions 
of  tbis  article  are  among  the  most  important 
rights  which  are  guarantied  by  the  consti- 
tution." MlUn-,  Const  008.   The  provision 


of  our  constitution  dttier  means  something, 
guaranties  a  substantial  right,  or  it  means 
nothing;  and,  as  construed  again  and  again 
by  our  highest  courts,  it  confers  upon  a  cit- 
izen, be  It  the  most  innocent  person  or  the 
most  hardened  criminal,  absolute  rights  of 
which  he  cannot  be  deprived  by  statute  or 
dechdon.  One  privilege  Is  as  atraolutely  con- 
ferred as  the  other.  Nottiing  except  rlolenco 
can  derive  the  accused  of  eiUicr;  and  oiur 
ixmrts  are  not  founded  upon  violence,  not 
guided  by  Hie  demands  or  intimidated  hy  the 
threats  of  mobs  or  vigilance  committees, 
but  stand  ready  to  do  justice  under  the  law, 
with  the  eonstltntton  as  the  foundation  stone 
upon  which  rests  the  entire  superstructune. 
Was  the  trial  ot  tbls  defendant  a'fair  and 
Impartial  trial"  with  such  a  feeling  against 
him  aa  justified  the  making  of  tbe  affidavit 
alluded  to  and  Indorsed  by  the  trial  judge? 
He  was  arrested,  hnrried  Into  trial,  "defoid- 
ed**  by  eounsd  wbo  was  intimidated,  as 
shovra  by  his  affidavit,  and  even  more  dear* 
ly  shown  by  the  recwd,  from  which  we  see 
that  this  counsd  sat  quiet  wl^out  an  objec- 
tion, no  matter  wliat  testimony  offered 
or  error  committed.  This  Intimidation  must 
have  beeia  apiwmit  to  those  present,  to  tba 
prisoner,  and  to  the  court,  for  we  find  the 
defOndant  upon  the  second  day  throwing  bim- 
self  upon  the  mexcy  of  the  court,  and  asking 
assistance  in  his  defense,  and  the  judge  as 
promptiy  granting  It;  but  this  was  after  the 
prosecution  bad  rested.  Is  It  not  evident 
tliat,  Instead  of  a  free  connsd,  such  as  the 
constttuUon  contemplated,  there  was  here 
one  skilled  In  tbe  law,  but  afraid  to  use  his 
skill;  defendbig  ^e  accused  not  as  a  lawy^ 
with  the  wmixms  of  law;  In  name  a  coun- 
bel.  In  really,  not  tbe  subRtance,  but  the 
sliadow,  taking  his  cue  from  an  enraged 
people,  a  power  boliind  the  hall  of  justice, 
an  exdtod  populace.  Justly  frenzied  by  the 
perpetration  of  a  foul  murder,  demanding  a 
sacrifice  for  a  sacrifice,  a  life  for  a  life,  stop- 
ping not  for  laws,  for  constitution,  for  sacred 
rights,  for  courts,  beat  on  revenge?  If  the 
affidavits  are  true,  with  the  jury  which 
tried  this  man  already  In  attendance  upon 
court  in  Las  Cruces,  excitement  Inimse. 
armed  men  guarding  the  manaded  prisoner, 
his  counsel  Intimidated,  was  not  this  tbe  mere 
shadow  of  a  trial.  In  reality  a  mockery  of  jU9^ 
tlee.  the  court  but  Ibe  veblde  for  venting 
the  wrath  of  an  Infarlated  people?  Tlie  stat- 
ute law  of  this  territory  provides  for  change 
of  venue,  not  In  the  discretion  of  the  court, 
but  as  a  matter  of  right,  us  absolute  as  the 
provision  oi  a  constitution;  and  yet,  tlirough 
Intimidation,  proven  and  not  denied,  the  ac> 
eused  Is  deprived  of  tbe  right.  But  there  is 
another  point  to  be  conalda-ed:  In  GIffoM 
V.  People.  87  lU.  210,  it  Is  held  that  "evidence 
of  prior  misconduct  of  the  accused  is  never 
admissible  in  a  criminal  trial,  except  to  prove 
prior  malice  towards  an  individual,  or  guilty 
knowledge."  1  Whart  Crim.  Law,  639; 
Rose  Crim.  £v.  97;  1  PhiL  Ev.  765.  See, 
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also,  Devine  t.  People,  100  lU.  290.  1  Whart. 
Ev.  S  29,  says:  "As  a  general  rule.  It  Is 
Inadmissible,  when  the  Issue  is  whether  A. 
dill  a  particular  thing,  to  put  in  evidence 
the  fact  that  he  did  a  slmikir  tiling  at  some 
other  time.  *  *  •  The  real  Issue  would 
thus  be  obscured,  and  verdicts  taken  on  side 
issues;"  but,  "if  identity  Is  disputed,  It  is 
admissible  to  prove  that  a  person  like  the 
p^i^D  charged  was  engaged  about  the  same 
time  in  similar  acts,"  and,  "if  an  alibi  Is 
set  up,  It  Is  relevant  to  prove  that  defendant 
at  the  time  be  Is  allesed  to  have  been  ab- 
sent was  present,  perpetrating  Independent 
crimes."  It  Is  not  necessary  to  multiply  aa- 
thcfflties  upon  this  well-establisbed  rule,  and 
yet  we  And  hare  the  witness  Saens  testify- 
ing before  the  Jury  of  an  attempt  by  defend- 
ant to  "hold  up"  a  negro  at  2  o'clock  in  the 
afternoon.  For  what  purpose  could  this  tes- 
timony have  been  offered?  Clearly  only  to 
prove  a  preconcrfved  theory  that  the  defend- 
ant killed  the  deceased  for  the  purpose  of 
robbery;  and  yet  thera  is  not  one  iota  of 
testimony  to  show  that  tbe  deceased  was 
robbed;  and,  even  had  there  been,  to  make  it 
admissible  It  must  first  have  been  conceded 
that  defendant  was  guilty,  and  only  motive 
lacking.  This  was  error.  If  Rivera's  tes- 
timony as  to  defendant's  holding  him  up 
was  admitted  for  the  pm-pose  of  proving 
identity  of  accused,  It  was  admissible.  It 
Is  proper  to  say  that  Judge  John  K.  McFie, 
presiding  Judge  of  the  third  district,  being 
dlpquallded.  Judge  Edward  P.  Seeds,  of  the 
first  district,  presided  in  the  trial  of  this 
cause.  In  all  the  evidence  upon  the  record 
It  is  manifest  that  it  was  an  abuse  of  the 
discretion  vested  in  the  lower  court  to  refuse 
a  new  trial,  and'hence  Jodgnifflit  it  rerersed, 
and  cause  remanded. 

O'BRIEN,  G.  J.,  concurs.  LEE,  J.,  con- 
cnrs  la  the  result 

FREEMAN.  J.,  (dissenting.)  In  a  cause 
like  tbls.  Involving  the  life  of  a  citizen,  It 
is  by  no  means  a  pleasant  task  to  have  to 
assign  my  reasons  for  not  being  able  to  agree 
with  the  Juflgmsnt  of  a  majority  of  this 
court,  which  reverses  the  verdict  of  guilty. 
The  very  able  opinion  of  Associate  Justice 
FALL  does  great  credit  to  his  ability  as  a 
lawyer,  to  his  fine  conceptions  of  Justice, 
and  his  inclination  to  throw  around  the  ac- 
cused every  possible  protection  accorded  to 
him  by  law.  With  great  respect,  however, 
1  cannot  but  feel  impressed  with  the  convic- 
tion that  the  doctrtne  established  by  this 
opinion  Is  fraught  with  danger  to  the  peace 
of  the  commonwealth.  The  facts  as  they  ap- 
pear in  this  case  are,  I  think,  pretty  fairly 
stated  In  the  opinion  of  a  majority  of  the 
court  They  are  substantially  these:  Be- 
tween a  and  7  o'clock  P.  M.  on  the  9th  day 
of  March,  1893,  Samuel  Steel,  an  amiable. 
Indtistrious,  and  Inoffensive  young  man, 
while  engaged  in  d^verlng  milk  to  his 


father's  customers.  In  the  town  of  Las  Cru- 
ces,  was  shot  and  fell  from  the  sent  of  his 
delivery  wagon,  his  hoi-se  running  away.  He 
was  discoveri'd  In  a  dying  comllUou,  having 
been  shot  tiu-ough  the  head.  Upon  Informa- 
tion that  attached  suspicion  to  the  defendant 
he  was  arrested.  He  was  indicted,  tried, 
and  convicted  within  10  days  from  tbe  date 
of  the  homicide.  A  motion  in  arrest  of 
Judgment  and  for  a  now  trial  having  been 
overruled,  he  brings  his  case  by  proper  pro- 
ceedings to  this  (Xturt  There  are  numerous 
assignments  of  error,  but  a  general  asdgn- 
ment  in  overruling  the  motion  for  a  new 
trial  In  capital  cases  challenges  the  entire 
record,  and  invokes  the  considei-atlon  of  the 
entire  proceedings.  The  record  discloses  sub- 
stantially the  following  case:  About  12  or  1 
o'clock  on  the  day  of  the  homicide  the  ac- 
cused rode  Into  the  town  of  Las  Cruces,  and 
put  up  his  horse  at  the  corral  of  one  Albert 
EUls.  During  the  evening  he  was  engaged 
In  drinking  and  gambling.  He  was  armed 
with  a  pistol.  On  passing  along  the  street 
tn  company  with  one  of  his  friends,  a  wit- 
ness In  the  cause,  he  met  a  negro,  and  de- 
manded money  from  him,  which  demand  not 
being  complied  with,  he  made  a  motion  as 
if  to  draw  his  pistol.  No  assault,  however, 
was  made  on  the  negro.  He  was  afterwards 
Induced,  however,  to  give  up  his  pistol-to  the 
keeper  of  the  salocm  In  which  he  had  been 
drinking  and  gambling.  Late  in  the  even- 
ing, having  recovered  his  pistol,  he  went 
to  the  corral,  and  ordered  his  horse,  but. 
changing  his  mind  about  leaving  town,  he 
was  induced  to  leave  his  pistol  with  the 
liveryman,  and  again  he  went  out  on  the 
street  About  6  or  6:30  P.  M.  he  came  back 
to  the  livery  stable,  and,  having  recovere^l 
his  pistol,  he  mounted  his  horse,  and  rode 
out  of  town.  Having  proceeded  to  a  certain 
point,  he  met  the  witness  Rivera,  whom  he 
ordered  in  a  per2mptory  manner  to  "hold 
up,"  and  thereupon  he  demanded  money 
from  him.  On  being  told  by  the  witness 
that  he  did  not  have  any  money,  he  ordered 
the  witness  to  disclose  the  contents  of  his 
pocket  which  the  witness  did,  offering  him 
the  only  contents  thereof,  a  knife,  which  was 
declined;  and  with  a  "whoop"  he  then  rode 
on,  leaving  the  witness  to  proceed  on  his 
way  to  town.  In  a  few  minute  thereafter 
a  shot  was  heard  in  the  direction  taken  by 
the  accused-  The  shot  was  heard  not  only 
by  the  witness  Rivera,  but  by  witness  Phll- 
Iplne  Durier,  who  lived  immediately  on  or 
near  the  street  on  which  the  homicide  was 
committed.  Ramona  Rodriguez  de  Valencia 
also.  Immediately  after  the  shot,  heard  the 
rumbling  of  a  wagon,  and  recognized  the  voice 
of  the  witness  Baker,  who  testifies  that  on 
passing  along  the  point  In  question  he  saw  a 
person  whom  he  supposed  to  be  drunk,  but 
who  proved  to  be  the  murdered  man.  She 
closed  the  front  door  of  her  hotise,  and  on 
the  return  of  her  husband,  the  witness  Rodrl- 
gues,  she  Informed  him  of  what  she  bad 
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heard,  and  he,  on  going  out,  found  Steel, 
then  in  a  dying  condition,  lying  nonr  the 
eoraor,  almost  in  front  of  his  house.  He 
had  been  seen  to  pass  this  house  en  route 
to  deliver  milk  at  the  house  of  his  father's 
customer,  the  witness  Dr.  Petin,  had  made  the 
delivery,  and  started  on  hia  return  to  town, 
and  was  not  seen  again  until  found,  ns  al- 
ready related.  In  a  dying  condition.  The 
accused  was  arrested  on  the  morning  fol- 
lowing the  homicide,  at  a  distance  of  about 
Ave  miles  from  the  scene  thereof,  at  the 
camp  of  a  cattle  outfit,  In  the  employ  of 
which  he  then  was.  He  was  Interrogated 
as  to  the  whereabouts  of  a  pistol,  which,  as 
it  was  alleged  by  the  ■officer,  he  had  with  him 
on  the  previous  day.  He  denied  having  any 
such  weapon,  or  that  he  had  any  such  weap- 
on on  the  previous  day.  A  search  being 
instituted,  there  was  discovered  under  his 
plUow  in  his  Bleeping  apartment  a  45-caliber 
pistol,  and  In  a  mess  chest  adjacent  to  his 
apartment  a  38-caliber  pistol,  which  was 
identitled  by  a  number  of  witnesses  as-  the 
identical  weapon  he  wore  on  the  day  of  the 
liunilcUlc.  Two  of  the  chambers  had  been 
recently  loaded.  He  denied  all  knowledge 
of  the  homicide,  which  denial  he  persisted 
in  on  the  witness  stand.  He  denied  not  only 
any  participation  in  the  murder,  but  denied 
having  heard  any  shot.  He  admitted,  how- 
ever, that  on  leaving  town  he  pursued  a  cer- 
tain route,  which  he  attempts  to  describe, 
and  which  I  think  Is  shown  by  the  other 
witnesses  beycmd  any  doubt  to  be  the  same 
as  that  on  which  the  homicide  was  commit- 
ted. A  rude  diagram  was  used  on  the  trial 
below  showing  the  railroad,  the  streets,  the 
acequias,  and  bridges  over  the  same,  and 
(lulte  a  number  of  landmarks,  such  as  the 
house  of  Dr.  PetIn,  where  the  deceased  bad 
delirered  the  milk,  the  house  of  Rodriguez,  In 
front  of  which  the  body  of  the  murdered 
man  was  found,  etc.  The  witness  Itlvera 
also  Identlfles,  as  neariy  as  he  is  able,  the 
spot  where  he  was  held  up  by  the  accused; 
also  the  point  which  he  bad  reached  when  he 
hoard  the  shot.  A  copy  of  this  diagram  is 
certifled  to  this  court,  and  made  a  part  dt 
the  record  for  our  InspectiMi.  Taking  the 
route  pursued  by  the  accused  as  testified  to 
by  the  witness  Kivera,— which  the  accused 
himself  does  not  deny.— taking  also  the  very 
point  of  time  at  which  It  Is  shown  that  the 
horaldde  wos  committed,  and  one  circum- 
stance to  established  not  only  beyond  any 
reasonable  doubt,  but  beyond  the  posribtlity 
of  a  doubt.  It  ts  thte:  The  accused  was  so 
near  the  sceno  of  the  murder  that  he  could 
not  have  failed  to  hear  the  fatal  shot  l^e 
uncontradicted  evidence  on  this  pt^t  Is  so 
conclusive  that  it  must  be  treated  as  cstnb- 
Usbing  this  proposition.  We  hare  thus  three 
important  drcumstancea  pointing  to  defend- 
ant's guilt,  each  of  which  Is  assailed  by  his 
evidence:  He  denied  the  possession  of  a 
pistol,  he  dmied  meeting  the  witness  Rivera, 
and  he  denied  being  sufflclimtly  near  the 


scene  of  the  murder  to  hear  the  shot  The 
first  and  third  circumstances  are  established 
by  such  an  array  of  testimony  as  to  place 
them  beyond  doubt,  and  the  second  by  the 
teetin^ony  of  the  witness  Rivera,  whose  testi- 
mony Is  uncontradicted,  except  by  the  ac- 
cused himself.  There  Is  one  other  circum- 
stance that  must  not  be  overlooked.  A  con- 
sideration of  the  diagram,  showing  roads, 
streets,  etc.,  leading  to  and  from  the  scene  of 
the  murder,  and  the  relative  situation  of  the 
witnesses  at  the  time,  while  they  do  not  ab- 
solutely preclude  the  possibility  of  the  un- 
detected presence  of  a  third  party,  do  never- 
theless beyond  any  doubt  d^onstrate  thac 
the  accused  was  in  a  position  to  commit  the 
crime,  and  that  be  was  In  such  a  position  as 
to  render  It  absolutely  impossible  that  be 
could  have  failed  to  meet  the  deceased  or  the 
witness  Rivera  or  to  hear  the  shot  No  at* 
tempt  was  made  at  the  trial  to  account  for 
the  death  of  the  deceased;  the  accused  rest- 
ing his  defense  alone  on  the  simple  denial, 
and  on  an  effort  to  prove  good  character. 
On  cross-examination  he  is  made  to  disclose 
much  of  his  previous  history  and  his  habits 
of  life.  He  had  roamed  over  the  country 
seeking  and  obtaining  here  and  there  tem- 
porary employment,  sometimes  as  a  miner, 
at  other  times  as  a  stockman.  Fire  arms 
wore  his  constant  oompanlona  He  admits 
that  he  was  once  before  In  Jail  under  a 
charge  of  murder,  of  which  he  says  he  was 
Innocent,  and  for  which  he  says  he  was  not 
indicted.  This  is  substantially  all  the  evi- 
dence In  the  case.  The  Jury  returned  a  ver- 
dict of  guilty.  That  the  evidence  was  sufll- 
clent  to  support  the  verdict  is  not  seriously 
controverted.  The  accused  rests  his  cause 
for  reversal  upon  alleged  Irregularities  and 
errors  intervening  In  the  course  of  the  trIaL 
I  shall  pass  now  to  their  consideration. 

There  are  numerous  assignments  of  error. 
Only  three,  however,  are  seriously  relied  on, 
and  I  will  notice  these  In  the  Inverse  order 
of  their  supposed  tmportanca 

First  That  the  cotut  excluded  the  evi- 
dence of  one  Perry,  which  was  offered  for 
the  purpose  of  impeaching  the  testimony  of 
Rlrera,  the  witness  who  claimed  lo  h  ive  been 
met  and  "hdd  up"  by  the  accused.  The 
witness  Perry  Is  introduced  to  tpstlfy  that 
Rivera.  In  speaking  to  htm  of  the  circum- 
stance, said  that  the  order  to  him  to  hold  up 
was  given  In  SpanliA.  it  being  proposed  to 
show  that  the  accused  coidd  not  speak  Span- 
ish. This  testimony  was  clearly  incompetent 
for  any  purpose.  It  was  incompetent  If  of- 
fered to  contradict  the  witness  Rivera,  be- 
cause no  foundation  had  been  laid  for  K, 
and  for  any  other  purpose  It  was  wholly  Im- 
mabHlal.  Suppose  that  Rlvei^  did  tell  the 
witness  Perry  that  the  accused  did  addrcea 
him  in  Spanldt,  what  then?  What  U^t  Is 
throtvn  on  the  snbJe<A?  There  is  nothli^  In 
the  record  that  contradicts  this  statemait 
exoept  the  testimony  of  the  defendant  him- 
self, who  swears,  not  that  he  did  not  address 
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the  witoesa  in  Spanisb,  but  that  he  lUd  not 
address  him  at  all;  did  not  meet  or  see  him. 
True  mough,  there  Is  a  feeble  attempt  to 
Bbow  that  the  accused  did  not  understand 
Spanish;  but  that  he  did  understand  it  si^- 
dently  well  to  carry  on  the  short,  crisp  con- 
versation detailed  by  the  wltneee  is  not  left 
in  any  doubt.  The  proposed  testimony  of 
Perry  was  therefore  incompetent,  and  was 
properly  excluded. 

Second.  The  Jury  were  allowed  to  separate 
after  the  case  had  been  submitted.  It  Is 
shown  the  testimony,  that  Is  aot  contro- 
verted, that  the  only  separation  craislsted  in 
allowing  four  of  the  Jurors  att«ided  by  a  bail- 
iff to  attend  a  call  of  nature,  the  remaining 
eight  Jurors  temainlng  in  charge  of  another 
bailifr.  It  is  shown  by  both  of  the  bailiffs 
In  diai^  that  the  Jurors  were  not  tallied  to 
or  otberwlae  interfwed  witlL  That  th«e 
was  no  error  In  this  has  been  so  often  decid- 
ed that  no  room  Is  left  for  argument 

Thtid.  The  matter,  however,  which  ft  is 
supposed  vitiates  this  verdict  la  set  out  in 
tbe  affidavit  of  Mr.  Breeden,  the  counsel  for 
ibB  accused.  The  substance  of  the  aflldavlt 
is  tliat  he,  the  attcnmey,  had  cause  to  believe, 
and  did  believe,  that  the  ercttement  occa- 
sioned by  the  murder  was  so  intense  that 
any  effort  on  his  part  to  secure  a  diange  of 
venue  or  postponnnnit  of  the  trial  would 
probably  result  in  the  exercise  of  violence 
towards  the  accused,  and  prolmbly  endanger 
his  life.  Tbe  proposition,  as  I  understand  It, 
may  be  stated  thus:  The  accused  was  enti- 
tled to  the  postponemott  of  his  trial  or  to  a 
change  of  venue.  He  did  not  ask  for  either, 
because  his  counsel  was  afraid  to  do  so.  He 
was  entitled,  under  the  constitution,  to  a 
speedy  triaL  H6  was  entitled  to  a  trial  In 
the  coun^  in  which  the  offense  was  commit* 
ted.  He  did  not  ask  a  continuance.  He 
did  not  move  for  a  cbange  of  venue.  The 
court  had  no  power  to  change  the  venue. 
He  had  his  trial,  and  he  now  Insists  that  his 
cwvlotion  was  erroneous,  because  he  ob* 
tBlned  predsely  what  he  was  entitled  to  nn* 
dw  the  comrtltatlon.  It  wUl  not  be  inristed 
that  n  was  the  duty  of  the  Judge  to  continue 
the  cause  without  the  consent  of  either 
party,  or  that  he  was  authorised  to  change 
the  venue,  except  on  motion  of  Oie  def^d- 
ant  himself.  The  trial  Judge,  in  overruling 
tbB  motion  for  a  new  trial,  very  properly 
says  that  if  elthn-  of  these  motions  bod  been 
made  It  would  have  been  granted.  Hie  am- 
(fluaion  is  readied,  therefore,  ^t,  as  the 
prisoner's  attorn^  vras  by  threats  of  vio- 
lence prevented  from  making  either  of  these 
motions,  the  prisoner  has  been  deprived  of 
the  omstltntlonal  ri^t  of  a  fair  trial  It  Is 
not  attempted  to  be  shown  that  he  did  not 
have  a  fair  trial,  but  that,  under  the  circum- 
stances, he  could  not  have  had  one.  It  is 
not  pretwided  that  any  of  the  exdtemott  or 
prejudice  complained  of  entered  the  jury 
box,  but  that  he  was  entitled,  without  mo- 
tion, to  a  trial  in  another  Jurisdiction,  and  by 


another  Jury,  and  that  he  was  deprived  of 
this  right  by  the  threat  of  mob  violence. 
This  proposition,  in  my  opinion,  demands  the 
most  serious  consideration  before  it  Is  accept- 
ed as  tbe  law  of  the  land.  That  it  is  novel 
is  shown  by  tbe  fact  that  it  is  unprecedent- 
ed; and  its  adoption  will,  I  fear,  seriously 
undermine,  if  it  does  not  destroy,  tte  power 
of  tbe  oourts  to  punish  crime,  and  accom- 
plish the  very  result  which  Is  sought  to  be 
avoided.  I  have  not  deemed  it  necessary 
to  enlarge  upon  the  right  of  every  citizen 
charged  with  an  offense  to  enjoy  to  its  fullest 
extent  the  privilege  of  counsel,  and  of  trial 
at  the  hands  of  a  fair  and  Impartial  Jury. 
We  have  long  since  passed  the  period  when 
it  is  pos^ble  to  punish  an  Innocent  man. 
We  are  now  struggling  with  the  jR^blem  as 
to  whether  it  Is  any  longer  possible  to  punish 
^e  guilty.  Every  safeguard  that  wisdom 
can  suggest  or  experienae  improve  has  beea 
Invoked  by  the  law.  Every  intendment  and 
presiunpUon  is  In  favor  of  the  accused.  No 
matter  though  he  may  have  lived  a  life  of 
crime,  tib  indictment  raises  tlie  presumption 
of  Innocence.  Tbe  law  gives  blm  compul- 
sory process  for  witnesses,  and  the  Judge  as- 
signs him  counsel  If  he  has  none.  The  Jury 
are  told  to  regard  bim  as  an  Innocent  man, 
and  every  facility  that  the  state  can  afford, 
and  ev«y  device  that  legal  acumen  can 
surest,  are  placed  at  his  disposal.  He  chal- 
lenges the  state  to  prove  his  guilt;  and, 
though  a  thousand  errors  be  committed  In 
his  tavOT,  th^  are  past  recall.  He  enjoys 
not  only  the  fruits  of  all  the  mistake  that 
are  made  in  his  favor,  but  the  mistakes  that 
are  made  against  him  serve  a  still  better 
purpose  of  vitiating  a  convlctlfm.  This  is 
as  It  should  be.  It  is  this  principle  of  our 
law  that  challenges  tte  admiration  of  every 
lover  of  liberty.  Hds  Is  the  palladium  of 
our  safety,  and  the  bulwark  of  our  freedom, 
and  from  no  quarter  should  we  permit  It  to 
be  assailed.  Nor  do  I  think  It  ne<XBsary  to 
animadvert  on  the  danger  to  be  apprehended 
from  encroadiments  on  this  rls^t  of  trial  by 
Jury.  Nothing  can  be  said  In  extomation  of 
mob  rule.  Its  ultimate  tendency  Is  to  an- 
ardiy.  The  authority  of  ttie  law  should,  im- 
der  any  and  all  drcnmstanoes,  be  vindicated, 
and  never  more  podtlvely  so  than  when  in- 
voked In  favor  of  a  party^  cihai^ed  with  an 
aggravated  offense.  Whenever  courts  abdi- 
cate in  favor  of  the  mob,  they  cease  to  be 
ottitled  to  any  respect  Nor  shotdd  any  ex- 
traneous influences  be  allowed  to  enter  the 
temple  of  Justice.  But  this  is  not  a  new 
doctrine.  From  time  Immemorial  it  has  be«i 
received  without  question,  and  courts  have 
been  armed  vrith  plenary  power  to  enfOTce 
Its  provisions.  The  court  can  said  its  pro- 
cess to  the  uttermost  recesses  of  its  Jurisdic- 
tion to  summon  Impartial  Jurors,  (as  was 
done  In  this  case,)  and  by  fine  and  Imprison- 
ment punish  any  attempt  to  Intimidate  or 
corrupt  them.  This  entire  record  exhlUts 
the  utmost  fairness  In  the  conduct  of  this 
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trial,  and  Is  remaikaUy  tne  from  error. 
The  Judge  of  the  local  district  befng  re- 
lated to  the  murdered  mau,  the  Judge  of 
another  district  presided,  and  that,  too,  with 
a  faimesB  and  ability  that  challenges  and 
defies  criticism.  The  record  i^ows  that  ex- 
traordinary  core  was  exerdsed  In  the  ejec- 
tion ot  Jurors,  and  there  Is  not  even  a  sug- 
gestion that  they  were  in  any  wise  Influ- 
enced \3ty  any  Imiwoper  motives.  No  appli- 
cation was  made  for  a  contlnnance  or  a 
change  of  T«me,  and  It  is  admitted,  there- 
fore, that  the  court  was  not  authorized 
eithOT  to  continue  the  cause  or  to  grant  a 
change  of  v&me.  It  would  hare  beai  re- 
rerdble  error  for  the  court  to  have  changed 
the  venue,  for  the  defendant  was  entitled  to 
a  trial  in  the  coimty  In  whldi  the  crime  was 
committed.  TUa  was  a  constitutional  rl|^t 
He  was  entitled  to  the  benefit  of  counsel, 
and  this  also  he  had  in  a  double  sense.  He 
had  a  fair  and  Impartial  trial  at  the  hands 
of  a  good  and  lawful  Jary.  He  hod  tiie  ben- 
efit of  having  the  law  correctly  chained,  and 
was  convicted  on  the  testimony  of  witnesses 
who  are  unlmpeadied.  A  flood  of  light  Is 
died  on  the  real  merits  of  this  Inquiry  by 
the  fact  that  of  all  the  parties  enjcnged  on 
the  triiU  below^the  Jnd^,  the  Jurors,  the  at- 
torneys for  the  defense^  as  well  as  the  prOse- 
catlon— there  has  not  been  presented  for  our 
con^deratton  a  ^glc  suggestion  under  oath 
of  a  doubt  as  to  the  appHlaut's  guilt 

What,  then,  are  the  grounds  upon  which 
we  are  called  upon  to  reverse  the  Judgment? 
It  Is  upon  the  sworn  statement  of  his  attor- 
ney that  be  was  afraid  to  ask  for  a  contin- 
uance or  fl  change  of  venuo,  (for,  in  my  opin- 
ion, the  affidavit  of  Mr.  Fall,  that,  in  his 
opinion,  the  excitement  created  by  the  mur- 
der was  so  great  as  to  render  It  impossible  to 
have  a  fair  trial,  cannot  be  looked  to  for  any 
purpose.)  This  court  can  very  well  presume 
that  Boch  a  crime  as  the  record  shows  to 
have  been  committed  would  necess.irily  cre- 
ate great  excitement,  and  this  is  practically 
all  that  was  sot  out  In  this  aflldavit  Cou- 
ceding,  therefore,  as  I  do,  freely  and  fully, 
that  the  statements  made  by  both  of  theiie 
aflOants  were  true,  they  show  nothing  more 
than  that,  in  their  opinion,  the  excitement 
occasioned  by  the  crime  was  of  such  char- 
acter OS  to  render  a  fair  trial  impossible. 
That  great  excitement  vitiates  a  verdict 
where  no  continuance  and  no  change  of  ven- 
ue h-TS  been  asked  is  a  proposition  In  crim- 
inal procediu-e  bo  startling  that  It  Is  difficult 
to  realize  It  I^t  us  analyze  It  a  moment 
A  homicide  of  doubtful  character  is  commit- 
ted. The  party  charged  with  the  offense 
seeks  a  continuance.  The  court  ovemtles 
his  motion,  and  on  appeal  to  this  court  he  is 
told  that  such  matters  are  peculiarly  within 
the  discretion  of  a  trial  judge,  and  the  Judg- 
ment is  therefore  afiirmed.  Another  homi- 
cide of  the  most  cold-blooded  and  brntal 
character  Is  committed.  The  party  charged 
with  the  crime  Is  arrested,  tried,  and  con- 


victed. He  appeals  to  this  court,  and  ttie 
Judgment  Is  set  aside,  because  the  trial  Judge 
did  not  do  what  he  was  not  asked  to  do.  and 
what,  tbieretore,  he  was  c<nifessedly  not  au- 
thorized to  do.  to  wit,  change  the  voiue.  I 
have  said  that  this  decision  will  go  far  to 
destroy  the  power  of  the  courts  to  enforce 
the  criminal  law.  Let  ns  see  If  this  is  not  true. 
H««atter  one  of  the  most  Important  factwa 
In  procuring  the  escape  of  criminals  will  be 
the  manufacture  of  excitement  Assuming 
that  the  attorney's  affidavit  In  tills  case  Is 
true,  what  then?  Is  the  author  of  an  atro- 
dons  crime  to  be  advised  that  after  taking 
all  the  chances  of  a  trial,  he  can  get  tbe  ver- 
dict aet  aside  by  showhig  that  the  people 
were  so  much  excited  by  the  oiormlty  of  his 
offense  that  his  attorney  wb»  afraid  to  ask 
f<ar  a  continuance?  Grapt  everything  that  Is 
set  out  in  these  affldaWts,— timt  tha*e  was 
great  excitement,  and  that  the  attorn^  for 
the  defendant  warn  afraid  to  ask  tor  a  change 
of  venue  or  for  a  continuance,— what  then? 
There  Is  not  a  particle  of  proof  that  this  ex- 
citement altered  the  Jury  box,  or  that  de- 
fendant was  in  any  wise  prejudiced  thereby. 
The  Judgment  of  reversal  In  this  case  seenu 
to  me  to  establish  this  novel  proposition,  to 
wit,  tiiat  when  it  Is  shown  that  a  cold-blood- 
ed murder  has  been  committed  the  def^dant 
Is  entltied  to  a  speedy  trial  at  the  hands  of  a 
Jury,  in  order  that  he  may  escape  the  mob, 
and  Is  then  entitled  to  a  reveal  In  this 
court  to  the  end  that  he  may  escape  the  ju- 
ry. It  Is  now  a  well-settled  proposition  of 
law  that  excitement  Is  not  of  itself  a  sufficient 
ground  to  support  a  motion  ft>r  a  continu- 
ance, even  where  the  continuance  Is  asked 
for  by  tlie  defendant  The  authorities  on 
this  proposition  are  numerous,  but  I  shall 
confine  myself  to  a  reference  to  but  few  of 
them.  I  have  selected  some  cases  from  the 
state  of  Georgia,  because  I  have  found  la 
none  of  the  Reports  stronger  language  In  fa- 
vor of  guarding  the  accused  against  preju- 
dice growing  out  of  undue  exdtement  than 
1b  used  by  the  supreme  court  ot  that  stite 
hi  the  case  of  Bishop  v.  State,  9  Ga.  12S, 
where  the  supreme  court  held  that,  where  a 
prisoner  had  been  confined  since  his  arrest, 
and  the  crime  had  been  recently  committed, 
it  was  good  ground  for  continuance  that  the 
prisoner  could  not  go  safely  to  trial  on  ac- 
count of  the  excitemput  The  court,  in  ren- 
dering the  opinion,  said:  "And  how  beauti- 
fully is  this  principle  illustrated  in  that  hu- 
mane provision  of  the  British  jm-isprudence 
which,  adjudging  an  attack  on  the  king  to 
be  parricide  agiUnst  the  state,  and  tiiat  the 
jury  and  witnesses  and  even  the  judges  are 
the  children,  deem  It  fit  on  tliat  account  that 
there  should  be  a  solemn  pause  before  Judg- 
m^t,— a  legal  quarantine  before  trial,— lest 
the  mind  should  be  subject  to  the  conclusion 
of  partial  and  improper  affections.  What  a 
sublime  spectacle  of  justice  to  witness  this 
statutable  disqua  'flcation  of  a  whole  nation 
for  a  limited  periodl"  I  make  this  quotation 
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Showing  the  extreme  Jealousy  with  which  the 
courts  of  that  state  guard  the  rights  of  the 
accused  for  the  purpose  of  following  It  up 
with  reference  to  otttet  cases  from  the  same 
state,  which  will  demonstrate  that  the  rule 
even  there  has  never  been  regarded  as  reach- 
ing to  the  extent  to  which  it  is  applied  In 
this  case.  In  Thompson  t.  State,  24  6a.  303, 
the  court  said  tliat  public  excitement  against 
the  prisoner  wasnotof  Itself  suffidentcauseof 
putting  off  the  triaL  "It  ought  ever  to  be  re- 
membered in  discussing  a  point  like  this  that 
such  Is  the  benignity  of  the  law,  the  jury  al- 
ways Instructed  by  the  court  that  If  any  rea- 
sonable doubt  rests  upon  their  mind  of  the 
guilt  of  the  prisoner  they  diould  acqolt  him; 
and,  further,  that  the  court  will  not,  In  cases 
of  a  prisoner  charged  with  the  commission 
of  a  capital  oftense,  allow  a  verdict  to  stand 
which  could  hare  been  reached  a  preju- 
diced Jury  only.**  In  the  case  of  Thomas  ▼. 
State.  27  Oa.  294,  the  same  doctrine  was  anr 
nonnced  in  these  words:  "This  court  has 
never  In  any  case  held  that  public  excitement 
alone  was  sofilclent  of  Itself  to  entitle  the  ac- 
cused  to  a  postponement  of  his  cnuse.**  And 
again,  in  the  case  of  Brlnkley  v.  State.  64 
Go.  373,  the  supreme  court  uses  tUs  lan- 
guage: "True,  there  on^^t  to  be  no  unseem- 
ly haste.  Justice,  although  ston  and  unre* 
lenting,  may  w^  be  tempered  with  caution 
and  calnmess.  But  certainly  it  Is  due  to  the 
public  that  a  complaint  of  tUs  character,  to 
wit,  that  It  Is  unable  by  reason  of  excite- 
ment to  do  justice  to  one  charged  with 
crime,  ought  to  be  made  very  dear  by  satls- 
Cactory  proof  under  oath  iMfore  It  demands 
a  hearing."  In  the  case  of  Jamison  v.  Peo- 
pie,  decided  by  the  supreme  court  of  Illinois, 
on  the  15th  of  June  ot  this  year,  and  report- 
ed at  page  486, 34  N.  B.  Bep.,  the  focts  were 
substantially  these:  Hie  accused  presented 
to  the  court  an  appUcatlmi  for  a  change  of 
venue  on  account  of  the  invjudlce  of  the  in- 
habitants of  ttiat  county.  He  showed  that 
the  party  with  whose  murder  he  was  charged 
was  a  prominent  citizen  of  the  coun^,  and 
a  member  of  the  board  of  supervisors;  that 
tiie  news  of  Ms  death  had  spread  over  the 
entire  connty;  that  three  dally  newspapli's, 
each  having  a  large  drculntion,  had  pub- 
lished Inflammatory  statements  In  regard  to 
the  homicide;  that  the  feding  of  prejudice 
against  him  was  so  great  that  he  feared 
he  would  be  forcibly  taken  from  the  jail  and 
bung  by  a  mob;  that  the  sheriff  of  the  coun- 
ty was  notified  from  time  to  time  of  the  in- 
tention of  the  dtisens  to  take  the  defendant 
from  the  jail,  and  bang  him  in  defiance  of 
law;  that  it  was  necessary  for  the  sheriff 
to  guard  against  the  mob;  that  at  about 
midnight  of  the  20th  day  of  AprU.  1892,  a 
large  mob,  composed  of  citizens  of  the  coun- 
ty, went  to  the  jail,  and  demanded  the  sur- 
render of  the  prisoner.  He  introduced  the 
affidavit  of  one  George  W.  Reg^ter  that  he 
had  heard  as  many  as  60  persons,  citizens 
of  tba  county*  asy  that  the  defendant  ongbt 


to  be  bung,  and  that  be  beUeved  &e  feeling 
in  the  county  to  be  such  that  it  would  be 
impossible  for  the  defendant  to  hare  a  fair 
and  Impartial  trlaL  Other  affidavits  of  like 
character  were  Introduced,  and  yet.  upon  a 
counter  showing  made  by  affidavits  of  377 
citizens  of  the  county,  the  motion  for  a 
cliange  of  venue  was  overruled,  and  the  su- 
preme cbiu*t  of  that  state  affirmed  this  ac- 
tion of  the  trial  court  It  must  not  be  over- 
looked that  the  cases  to  which  X  have  re- 
ferred grew  out  of  application  made  by  the 
defendant  I  have  cited  no  case  of  the  ap- 
plication of  the  rule  In  the  absence  of  any 
such  motion  for  the  reason  that  if  any  such 
doctrine  has  ever  heretofore  been  an- 
nounced, I  am  not  aware  of  it 

It  is  Insisted  for  the  defendant  that  Ibe 
court  below  erred  In  permitting  the  testi- 
mony of  the  witness  Saens  as  to  the  alleged 
assault  on  the  negro  to  go  to  the  jiury.  It 
Is  insisted  that  on  a  charge  of  murder  com- 
mitted upon  one  person  It  Is  Incompetent 
to  show  an  assault  made  upon  anotli»  per- 
son at  a  different  time  ana  place.  Ordi- 
narily, this  would  be  true.  I  think,  bow^ 
ever,  that  under  the  drcumstanees  of  this 
case  the  court  did  not  err  in  permitting  this 
testimony  to  go  to  the  jury.  I  think  it  was 
competent  to  be  Introduced  as  one  of  the 
links  In  the  chain  of  dreumstantial  evidence 
going  to  sbow  the  defendant's  guilt  It 
shows  bis  frame  of  mind.  It  exhibits  tiie 
character  of  man  that  he  was.  He  was 
drinking;  he  was  armed;  he  was  out  of 
money;  ond  his  attack  on  the  negro,  fol- 
lowed very  shortly  thereafter  by  his  attadc 
on  Rivera,  followed  up  In  a  few  minutes 
th««after  by  his  attack  on  the  deceasedt 
are  all  intermlnsled  as  shades  that  make  up 
the  perfect  photograph  of  a  continuous 
scene  of  debauchery  and  crime.  In  the  case 
of  People  T.  Harris,  dedded  by  the  court 
of  appeals  of  the  state  of  New  York,  Jan- 
uary 17,  1803,  and  reported  at  page  65,  33 
N.  B.  Bep.,  this  language  is  used:  "It  may 
be  remarked.  In  connection  with  this  evi- 
dence from  the  witnesses  Latbam  and  01- 
lyer,  that,  while  evidence  merely  to  sbow 
previous  bad  and  vidous  character  is  inad- 
missible against  one  on  trial  for  the  com- 
mission of  a  criminal  offense,  if  the  de- 
praved acts  offered  to  ,be  shown  evidence 
or  throw  ll^it  upon  motive,  they  become 
admissible.'* 

Recurring  once  more  to  the  prindpol  con- 
tention on  the  part"  of  the  counsel  for  the 
appellant,— that  the  condition  of  the  public 
mind  rradercd  a  fair  trial  ImptMsRfle,  and 
a  motion  for  a  change  of  venue  or  a  con- 
tinuance dangerous,— there  are  some  addi- 
tional observations  timt  I  think  are  per- 
tinent It  will  be  admitted,  I  think,  that 
the  position  assumed  is  an  extraordinary 
one,  and  that  the  occasion  to  warrant  the 
application  of  this  singular  doctrine  should 
be  shown  to  be  extraordinary;  for  if  we 
once  ingraft  upon  the  criminal  practice  of 
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this  ODnntrr  the  doctrine  that  a  conviction 
otherwise  fair  and  propor  must  be  set  aside 
because  of  undue  haste,  are  we  not  inviting 
the  very  danger  that  we  are  seeking  to 
avtrid?  One  of  the  strongest  pretended  Jus- 
tifications of  mob  rule  Is  found  In  the  charge 
that  the  courts  fail  to  do  th^  duty;  that 
crime  goes  unponlshed.  It  is  Impossible  for 
this  court  to  close  Its  ^es  to  the  fact  that 
in  this  territory  there  Is  a  growing  sense  of 
Insecurity  tor  life;  and  this  vevy  sense  of 
insecurity  has  been  brought  about  hy  the 
unpunished  crime  of  sudi  men  as  the  record 
discloses  this  defendaut  to  be.  And  this 
brings  me  to  a  discussion  of  some  of  the 
tacts  in  this  case  as  tbey  bear  upon  the 
character  of  the  defendant  and  the  nature 
of  the  crime.  It  needs  nothing  more  than 
the  testimony  of  the  defendant  himself  to 
disclose  even  to  a  reviewing  court  tne  char- 
acter of  the  man.  Let  us  contemplate  for 
a  moment  the  picture  that  he  draws  of  lUm- 
seU.  He  came  to  this  country  10  years  ago, 
at  the  age  of  18  years.  Since  that  time  he 
has  led  a  wandering  life  in  this  and  the  ter- 
ritwy  of  Arizona,  viljratlng  between  the  two 
twritortes  and  the  state  of  Texas.  He  has 
never  resided  long  at  any  one  given  point 
Ue  Is  nnal)le  to  state  the  number  of  the 
idaces  at  which  he  has  resided  within  the 
lost  10  yc«irs.  In  dcflance  of  law  he  has 
made  a  constant  practice  of  gohig  armed. 
He  has  been  at  least  once  before  in  jail  un- 
der a  charge  of  mm-der.  On  the  day  of 
the  homicide  he  was  in  town  armed,  drlnlc- 
ing  and  gambling.  He  had  lost  nearly  all 
of  his  money,  and,  while  walldng  down  the 
street  with  his  companion,  "we  meets  this 
colored  boy  on  the  com«:,  and  during  the 
time  me  and  this  Mexican  had  been  talking 
about  what  we  would  do  for  some  money." 
(This  is  his  precise  language.)  He  ordta^ 
the  negro  in  a  Joking  way  to  give  up  his 
money.  When  arrested,  he  denies  every 
material  fact  testified  to  except  this  encoun- 
ter with  the  negro.  Tlmt  he  awore  falsely 
about  the  pistol  is  not  denied.  That  he 
swore  falsely  wh«i  he  said  he  did  not  hear 
the  fatal  shot  cannot,  under  all  the  uncon- 
tradicted testimony,  be  for  a  moment  doubt- 
ed. That  he  swore  to  a  falsehood  In  stating 
that  he  did  not  meet  either  the  deceased 
or  the  witness  Rivera  is  not  susceptible  of 
a  doubt  And  that  he  would  have  sworn 
falsely  about. his  threatened  rol>bery  of  the 
negro  If  it  had  not  already  been  testified 
to  by  his  companion  and  friend,  does  not 
admit  of  a  doubt  This  man's  testimony 
not  only  fails  to  support  the  hypothesis  of 
hia  innocence,  but  affords  the  very  strongest 
corroborative  evidence  of  his  guilt  His 
effort  to  establish  a  good  character  by  the 
testimony  of  hie  friends  is  to  my  mind  not 
only  a  failure,  but  Is  an  unfortunate  cor- 
roboration and  emphasis  of  the  impression 
created  by  his  own  testimony.  Of  the  four 
witnesses  called  to  establish  his  reputation, 
two  of  them,  Foraker  and  Hardin,  testified 


that  his  r^ntation  was  Uiat  of  a  man  who 
was  in  the  habit  of  going  armed;  tbe  third 
(Hall)  bad  known  him  about  two  years,  had 
seen  him  going  armed;  and  the  fourth 
(Boone)  bad  never  beard  Ids  reputation 
spoken  of  one  wfty  or  the  other.  The  rec- 
ord shows  this  man  to  bddng  to  a  race  of 
men  now  hapidly  almost  extinct;  men  who 
hare  made  tliis  coontry  in  the  recent  past 
a  dariE  and  Uoo^  gronnd;  men  who  sedc 
the  saloon  and  the  gambling  house  with  the 
same  instinct  tiut  tiie  wolf  se^  his  deo. 
Olvoi  a  charactor  of  this  sort,  excited  by 
drUikt  depressed  poverty,  armed,  and  out 
of  employment,  and  you  have  the  typical 
highwayman.  I  am  prepared  to  admit  that 
his  assault  on  the  negro  was  a  faolf-drunken 
Joke»  that  his  "hold  up"  of  Rivera  was  a 
matter  of  amusement,  and  I  think  It  more 
than  probable  that  the  flash  of  his  pistol  in 
the  face  of  young  Steel  was  intended  to 
alarm,  rather  than  to  kill,  him;  but  If  there 
Is  anything  In  the  record  of  this  case  that 
Invokes  the  extrawdlnary  clemouiy  of  this 
court  I  confess  that  I  have  heea  unable  to 
discover  It 

(7  N.  u.  US) 

TERRITOHY  COOK 
(Supreme  Court  of  New  Mexico.   Aag.  M, 
1883.) 

CniMiXAL  Law— New  Tbial  — Plba  or  Ooiwr  — 
Waiveb  op  Arraiokmbkt  —  AuTHOsrrr  or  At- 
torney— Ihpbachmbbt  or  Rkcobd. 

Dt^fendeDt  and  Beveml  other  persoDs.  wlio 
were  separately  Indicted  for  sellios  Uqaor  oa 
Sunday,  contributed  to  a  common  rnnd  to  em- 
ploy one  attorney  to  defend  them  all,  and  teat 
the  validity  of  the  Sunday  law.  The  record 
HbowB  that  defendants  appeared  by  such  attcH-- 
ney,  and  waived  arraignment,  and  all  but  one 
entered  pleaa  of  RuHty.  and  that,  by  consent 
judgments  were  stayed  until  the  next  ttxm. 
By  agreement  one  case  was  taken  to  the  su- 
preme court  as  a  test  case,  and  was  afflnned. 
Cortesy  v.  Territory.  30  Pac  Ren.  947.  Pend- 
iag  sach  appeal,  defendant  rested  on  the  plea 
entered  awaiting  a  decision  in  the  test  case. 
HtH,  that  an  order  overruling  a  motion  made 
after  such  deoiBion,  oa  the  record  and  affidavits, 
to  set  aside  the  plea  of  guilty,  on  the  ground 
that  defendant  had-  never  been  arraigned,  and 
had  not  personally  entered  such  plea,  or  au- 
thorized any  person  to  enter  it  for  him,  shoold 
not  be  disturbed. 

Appeal  from  district  court,  Socorro  county; 
A.  A.  Freeman.  Judge. 

Walter  Cook  was  convicted  of  being  tm- 
tawfully  engaged  in  the  labi>r  of  selling  Uq- 
uor  aud  merchandise  on  Sunday,  and  ap- 
peals. Affirmed. 

Chaves  &  Daugfaerty,  for  appellant  Ed- 
ward U  Bartiett  SoL  Geo.,  for  the  Terri- 
tory. 

O  BRIEN,  O.  J.  At  the  May  term,  1892, 
of  the  district  court  for  the  county  of  Socor- 
ro, two  Indictineuts  were  found  against  tlie 
defendant  ^^':tlter  Cook,  which  charged  him 
with  being  unlawfully  engaged  in  the  labor 
of  selling  Wine,  beer,  liquor,  and  merchan- 
dise on  Sunday,  or  the  Lord's  day.  At  the 
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same  time  44  other  indtctments  were  found 
ngnlnst  other  pei'sons  for  slmllnr  violations 
of  the  Sunday  law.  It  appears  by  the 
record  that  all  the  persons  so  Indicted 
dabbed  together  and  raised  a  fund  for  the 
purpose  of  employing  counsel  to  defend 
ihem,  and  to  test  the  validity  of  the  Sunday 
law.  The  appellant  was  among  the  sub- 
scribers. Hon.  NeUl  B.  Field,  an  eminent 
member  of  the  territorial  bar,  was  select- 
ed for  the  purpose  of  conducting  the  defense 
to  all  the  46  indictments.  It  also  appears 
that  he,  while  in  the  discharge  of  hla  duty 
as  sudi  general  counsel,  entered  pleas  of 
guilty  to  the  two  Indictments  against  thla 
appellant,  as  well  as  to  the  other  44  Indict- 
ments against  the  other  parties;  making, 
however,  a  test  case  of  the  indictment  foimd 
against  one  A.  Cortesy.  That  was  done 
by  agreement  of  the  parties.  Cortesy  lost 
his  case  In  the  court  below,  and  appealed 
from  the  Judgment  to  this  court  at  the 
July  term,  1892,  when  the  judgment  of  the 
court  below  was  affirmed,  all  the  Judges 
concurring,  except  the  writer  of  this  opin- 
ion. Cortesy  v.  Territory,  30  Pac.  Rep.  047. 
On  the  14th  day  of  June,  1892,  the  38th  day 
of  the  tffl*m  at  which  these  indictments  were 
filed,  the  follo^ving  entry  appears  upon  the 
court's  records:  "Now  comos  the  territory, 
by  her  district  attorney,  and  come  the  de- 
fendants, by  their  attorney,  in  the  alwve- 
entitled  and  foregoing  forty-six  causes,  antl 
waive  fonnal  arraignment,  and  enter  their 
respective  pleas  of  guilty  to  the  charges 
contained  in  the  respect!  ve  indictments 
therein,  and  now,  by  consent  of  the  parties, 
the  Judgment  and  sentence  of  the  court  in 
the  said  forty-six  cases  is  stiyed  and  not 
pronounced,  and  said  forty-six  cases  are 
continued  until  the  next  term  of  this  court." 
At  the  next  term  of  court,  begun  on  the 
first  Monday  of  May,  1893.  this  defendant 
appeared  by  other  and  different  counsel,  and 
moved  the  court  on  the  record  and  afildavtts 
to  set  aside  the  pleas  of  guilty  entered  in 
these  two  cases,  for  the  reason  that  he  had 
never  been  arraigned,  and  had  never  pCTson- 
ally  entered  such  pleas,  and  had  never  au- 
thorized any  person  to  «iter  them  for  him. 
The  territory  thereupon  filed  counter  affida- 
vits, showing  or  tending  to  show  the  gen- 
eral retains  of  Mr.  Field  In  all  of  these 
cases;  and  that  he,  by  virtue  of  such  em- 
ployment, and  by  the  tacit  or  express  au- 
thority of  the  defendant,  as  well  as  of  the 
defendants  in  the  other  cases,  had  entered 
such  pleas  in  their  behalf.  The  court  be- 
low, upon  a  full  and  fair  hearing,  denied  de- 
fendant's motion.  Defendant  then  moved  to 
strike  the  counter  affidavits  from  the  flies, 
and  also  in  arrest  of  judgment,  troth  of 
which  were  ovwruled,  and  judgment  entered 
npon  each  indictment,  fining  the  defendant 
$15  and  costs,  and  that  he  be  committed 
until  such  iine  and  costs  are  paid.  A  mo- 
tion for  a  new  trial  was  also  made  and 
OTemilod.  The  defendant  haa  brou^t  the 


two  cases  by  appeal  to  tlitB  court,  Insist- 
ing in  his  assignment  of  orors  that  the 
Judgments  below  shotild  be  vacated  on  ac- 
count of  the  court's  refusal  to  set  aside  the 
pleas  of  guilty,  and  to  grant  a  new  trial  or 
trials,  alleging  that  it  did  not  appear  of 
record  that  said  defendant  was  ever  in  per- 
son arraigned  or  ever  personally  entered  a 
plea  of  guilty,  and  further  setting  up  In  his 
afiUdavits  that  he  had  never  authorized  any 
one  to  enter  such  plea  for  him.  This  Is, 
at  least,  the  substance  of  the  «ror  of  which 
the  defendant  complains. 

We  have  read  tiie  transcript  of  the  rec- 
ord, including  the  affidavits  and  comiter  affi- 
davits, and  we  are  unable  to  discover  any 
reversible  error  therein.  The  record  shows 
affirmatively  that  on  June  14,  1892,  this  de- 
fendant, by  attorney,  in  open  comrt,  waived 
arraignment,  and  entered  a  plea  of  guilty  to 
each  of  the  said  two  Indictments,  He  rest- 
ed on  that  plea  for  a  full  year,  awaiting  tlie 
decision  of  this  court  In  the  test  case  in  be- 
half of  Cortesy.  When  he  found  that  the 
decision  In'  that  case  was  adverse,  he  repudi- 
ated the  plea,  and  demanded  a  trial  on  the 
merits.  Such  conduct  may  Indicate  a  great 
deal  of  caution,  but  it  is  too  speculative  to 
merit  indulgent  consldetatlon  from  us.  If 
we  once  permit  parties,  charged  with  the 
commission  of  minor  misdemeanors  in 
courts  of  record,  to  deny  the  right  of  coun- 
sel to  represent  them  as  soon  as  their  fo- 
rensic efforts  have  proven  unaucceesful,  and 
to  contradict  the  most  solemn  records  of  the 
court,  we  would  set  an  example  fraught  with 
great  danger  to  the  public,  and  introduce  a 
departure  In  practice  rarely  warranted  by 
judicial  authority.  The  Judge  below  had 
opportimlties,  denied  to  us,  of  observing  the 
conduct  of  the  parties  and  their  counsel. 
He  took  official  notice  of  the  appearance 
of  the  counsel  for  the  respective  defend- 
ants; allowed  counsel,  perhaps  for  the  ac- 
commodation of  their  clients,  to  enter  of 
record  pleas  in  tlieir  behalf,  suspended  Judg- 
ment on  such  pleas,  at  the  request  of  such 
cotmsel;  granted  an  appeal  to  this  court 
in  one  of  such  cases,  for  the  purpose  of  hav- 
ing determined  the  validity  of  the  law  upon 
which  all  the  Indictments  were  founded.  No 
Judgment  was  entered  below  until  the  test 
case  was  finally  settled  in  tlils  court  In- 
deed, he  had  all  the  facts  and  circumstances 
in  all  the  cases  Judicially  before  him  from 
the  filing  of  the  indictments  to  the  return- 
ing of  the  mandate  from  this  court  to  fJie 
clerk  of  his.  He  heard  the  motions  with 
this  knowledge,  as  well  as  on  the  record 
and  the  affidavits  of  the  iMirtles,  and,  with 
his  superior  acquaintance  with  tlie  merits  of 
the  controversy,  he  held  that  this  defend- 
ant had  no  siUjstantial  grievance,  and  de- 
nied him  the  right  to  withdraw  his  p?e.T8. 
In  so  ruling,  we  can  see  no  error.  If  de- 
fendant has  been  Injured  by  the  conduct  of 
an  able  lawyer,  whom  he  allowed  to  appear 
as  his  comLBel  tn  Ote  court  below,  and  who 
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srgned  with  marited  abllt^  the  test  ease 
In  this  court,  he  must  seek  other  redress 
than  the  impeachment  of  the  Judicial  record 
of  the  district  court  on  ex  parte  affldavita. 
Had  we  any  serious  doubt  that  all  these  de- 
fendants united  and  raised  by  subscription 
a  common  fond,  of  which  tills  defendant 
paid  $10,  to  compensate  counsel  to  assist  in 
their  Individual  and  common  defense;  that 
the  committee,  duly  appointed,  employed 
Mr.  Field  for  this  purpose;  that  he  acted  In 
good  faith,  and  ably  represented  their  in- 
terests; that  this  defendant  knew,  a  year 
before  the  filing  of  his  motion  for  leave  to 
withdraw  the  pleas  of  guilty,  tliat  such  pleas 
bad  been  entered  for  him,— we  might  be  more 
Inclined  to  regard  bis  tardy  application  with 
some  favor.  But  grant  defendant's  motion 
at  this  time,  and  all  advantages  gained  will 
be  his.  It  Is  often  difficult  to  prove  In  courts 
of  justice  the  exact  day  of  the  week  upon 
whldi  an  occurrence  took  place,  even  when 
the  trial  la  had  soon  after  the  alleged  occnr- 
rence;  but  when  the  Intervening  period  u 
a  year,  or  perhaps  two,  and  the  trial  la  de> 
ferrcd  the  conduct  of  the  accused,  and  he 
must  be  acquitted  unless  the  proof  Is,  be- 
yond a  reasonable  doubt,  tiiat  he  commitp 
ted  the  acts  clurKed  on  a  Sunday,  in  def- 
erence to  the  Imperftetlons  of  human  mem- 
0E7,  and  In  the  Interest  of  public  policy,  we 
cannot  regard  with  great  ioYcr,  In  the  ab- 
sence of  material  error,  the  demand  of  tbia 
defendant  for  what  he  dalma  to  be  one  of 
his  Inalienable  rights.  There  being  no  eeeor 
discernible  in  the  record,  the  ordi^  and 
Judgments  appalled  from  ore  affirmed. 

LBO,  SBEDS,  and  FALU  J^t  concur. 


«  Alls.  106) 

WILSON  V.  UNITED  STATES. 
(Sapreme  Court  of  Arizona.    April  15, 188S.) 
Criminal  Law— Inbthcctions. 
In  a  criminal  prosecution,  wliere  ertdence 
of  conreraatious  between  third  persona  in  de- 
fendant's absence  baa  been  admitted  on  tbe 
theory  of  a  conspiracy,  it  la  reversible  error  for 
the  court,  after  reTnainK  defendant's  request 
for  an  Instruction  defining  coDspirnoy,  to  nil  to 
glTe  some  proper  charse  on  the  subject. 

Appeal  from  district  court,  Pinal  county; 
J.  H.  Klbbey.  Judge. 

JefFerson  Wilson  was  convicted  of  mur- 
der, and  appeals.  Reversed. 

O.  T.  Rouse  and  W.  M.  Lovell,  for  appel- 
lant The  United  States  Attorney,  for  aj^ 
pellee 

OOODINO,  O.  T.  Tbe  defendant  was  con- 
Tlcted  at  the  cr\me  of  murder,  and  the  soi- 
tence  was  death.  On  the  trial  of  the  case, 
evidence  vaa  adndtted  of  conversations  be- 
tween other  perstma,  In  the  absence  of  the 
defendant  This  evidence  was  admitted  on 
the  theory  of  conspiracy,  and  was  of  a  klad 
and  In  Its  nature  v«xj  damaging  to  the  do* 


fendant  Without  this  evldoiee  tlt«e  was 
nothing  to  support  the  verdict  of  guilty.  The 
defendant  asked  an  Instructloa  defining 
"conspiracy."  This  instruction,  taken  as  a 
whole,  may  have  been  faulty,  though  thla 
we  do  not  affirm.  It  was  refused,  and  no 
Instruction  was  given  by  the  court  undo- 
taking  to  inform  the  ]vrj  what  was  neces- 
sary to  establish  conspiracy.  The  Jury  were 
left  to  consider  evidence  from  which  they 
might  infer  conspiracy  without  being  in- 
structed as  to  what  was  conspiracy  in  l^al 
contemplation.  We  think,  the  liwtructlon 
of  the  defendant  having  been  refused,  the 
court  should  have  Instructed  the  Jiuy  on  this 
point  Further,  we  have  carefully  consid- 
ered the  entire  evidence,  and  think  It  is  not 
strong  oiough  to  support  a  Judgment  and 
sentence,  even  After  vo^ict  We  reach  this 
conclusion  after  giving  full  weight  to  the  ac- 
tion ot  die  Jury  and  the  court  It  Is  our 
opinion  that  the  Judgment  and  verdict 
should  be  set  sslde^  and  the  cause  remanded 
for  a  new  trlaL 

WBhLS  and  SLOAN,  JJ..'conaDrrlng. 


TOWN  OF  BTHJiWATBB  T.  MOOR 
(Supreme  Court  of  Oklahoma.  Jane  20;  1893.) 

UUNIOIPAL  OaDINAXOBS— PdblicaTIOK. 

St  Olcla.  e.  16,  art.  1,  |  22,  cL  18.  provid- 
Ing  that  every  ordinanoe  of  a  town  shall  be  pub- 
'■^'hi'd  in  a  newspaper  fit  least  ten  dnys  before 
It  shall  take  efl!ect,  must  be  complied  with,  or 
an  ordinance  is  of  no  force,  though  It  had  beeo 
properly  adopted  by  the  viUage  out  of  which  the 
town  was  inonporated. 

Error  tmm  district  court;  Payne  county; 
B.  B.  Oreen,  Judge. 

A  complaint  of  the  town  of  Stillwater 
charging  John  M.  Moor  with  violatfaog  an  or 
dinance  of  the  town  was  quashed,  and  plain- 
tiff brings  error.  Affirmed. 

Neill  &  Clark,  for  plaintiff  In  error.  Geo. 
W.  Hall,  for  defendant  tat  utor. 

DALE,  J.  This  Is  a  writ  of  oror  from 
Payne  coun^,  prosecuted  tor  the  purpose  of 
reversing  the  ruling  of  the  district  court  of 
that  county.  The  action  of  the  court  below 
was  based  upon  a  proceeding  brought  from 
the  Justice  of  the  peace  of  the  town  <tf  Still- 
water by  app^ee,  wherein  appellee  sought 
to  have  the  district  court  quash  a  complaint 
forging  him  with  having  rlcdated  an  («dl- 
nance  of  said  town.  The  case  was  prcsmt- 
ed  to  the  court  upon  an  agreed  statement 
of  tacts,  and,  the  motion  to  quash  having 
been  sustained,  the  town  of  Stillwater  brings 
the  case  here  for  review.  The  agreed  state- 
ment of  facts  is  as  follows:  PIrst  niat  at 
some  time  prior  to  the  10th  day  of  March, 
1891,  the  Inhabitants  of  what  Is  now  known 
OS  the  "Town  of  Stillwater"  were  duly  ]ncot- 
porated  and  organized,  under  section  40. 
p.  229,  of  tbe  Nebraska  Statutes,  then  In 
force  In  Oklahoma,  and  known  ss  the  "Vll- 
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lage  of  Stillwater."  That  under  said  lacor- 
poration  and  organization  thereunder,  the 
following  named  persons  had  been  duly  Reel- 
ed, and  were  on  or  about  the  lOtli  day  of 
March,  1891,  acting  as  councllmen  of  the 
8ald  village  of  Stillwater,  to  wit:  John 
Clark,  George  Hay  craft,  J.  B.  Murphy,  Hay 
Hamilton,  and  D.  W.  Murphy.  That  on 
tlie  said  10th  day  of  March,  1801,  said  coun- 
cil of  the  Tillage  of  SUUwater,  In  regular 
session,  passed  what  Is  known  as  "Ordinance 
Na  8,"  to  wit,  "An  ordinance  to  ponlsh  and 
preTent  Intoxication."  That  thereafter,  and 
prior  to  the  Incorpoiatlon  and  organlEatlon 
4rf  the  town  of  StlUwater,  said  ordinance 
was  duly  pnbliBlied,  accordng  to  the  prorl- 
idona  of  the  Oklahoma  statutes.  That  on  or 
about  the  6th  day  M  May,  1891,  the  In- 
habitants ot  what  was  known  as  the  "VO.- 
lage  ot  StSStwatet"  were  duly  incorporated 
and  oi^anixed  imdar  the  laws  of  Oklahoma, 
aa  found  In  chapta  16  of  said  Code,  by 
the  name  of  the  "Town  of  Stillwater."  That, 
luder  the  last-named  coEpoiattons  and  or- 
ganization, the  following  named  officers  were 
duly  elected,  to  wit:  Charles  Knoblock, 
Charles  McGraw,  and  B.  L.  Hest«r,  as  town 
trustees,  each  from  one  of  the  three  wards 
into  which  the  said  town  of  Stillwater  had 
been  divided;  T.  J.  Huest<»i,  marshal;  Har- 
ry Swoops,  treasurer;  and  J.  B.  Murphy, 
eloi^  That,  at  some  time  atter  eald  organ- 
Izatloa  of  the  trustees  oi  said  town  of  Still- 
water, said  trustees,  in  regular  session,  passed 
a  resolution  extending  Ordinance  Na  8,  here- 
Inbefore  referred  to,  OTor  the  said  town  of 
Stillwater.  And  that  the  same  was  never 
republished  in  any  newspaper,  or  any  other 
way,  as  provided  by  law,  after  said  corpora- 
tion of  the  town  of  Stillwater  was  <H'ganizecI. 

The  transcript  brought  heie  shows  that  ap- 
pellee was  arrested  for  a  violation  of  Ordi- 
noDce  No.  8,  referred  to  in  the  foregoing 
statement  of  facts,  on  March  18  1892;  and 
the  question  we  will  consider  is,  can  a  law- 
ful arreet  be  made  under  a  city  or  town 
ordinance,  which,  after  having  been  adopted, 
as  in  this  case,  by  resolution,  has  never  been 
published,  as  provided  by  law?  Section  11  of 
the  organic  act  of  this  territory  provides, 
among  other  things,  that  chapter  14,  of  the 
Compiled  Laws  of  the  state  of  Nebraska, 
in  so  far  as  the  same  may  be  applicable,  shall 
be  in  force  In  the  territory  of  Oklahoma, 
until  after  the  adjournment  of  the  first  ses- 
sion of  the  legislative  assembly  of  said  ter- 
ritory. Under  section  40  of  the  foregoing 
chapter,  the  Inhabitants  of  Stillwater  Incoiv 
porated  as  the  village  of  Stillwater,  and  ex- 
ercised the  powers  granted  to  such  village 
under  the  laws  of  Nebraska  relating  to  the 
same.  The  legislature  of  Oklahoma,  at  Its 
first  session,  (chapter  10.)  passed  an  act 
entitled  "Cities,  Towns,  and  Vlllajres,"  which 
took  effect  December  25,  1890.  Tnis  act  was 
lulendcd  as  a  substitute  for  chapter  14  of 
the  Laws  of  Nebraska,  and  fully  provided  for 
the  incorporation  of  towns  and  villages  with- 
T.33p.nal9— 65 


in  this  territory.  After  the  town  of  Stillwa- 
ter liad  Incorporated  imder  the  laws  of 
Oklahoma,  it  appears  that  the  trustees  passed 
a  resolution,  extending  Ordinance  No.  8,  for- 
merly an  ordinance  adopted  while  the  place 
was  Incorporated  imder  the  laws  of  Nebraa- 
ka,  over  the  town  of  Stillwater.  The  ordi- 
nance, adopted  by  resolution,  was  not  puli- 
lished  in  any  newspaper  or  In  any  other 
nianuM'.  Clause  18,  i  22,  art.  1,  c.  16,  of 
the  Statutes  of  Oklahoma,  provides  as  fol- 
lows: "But  every  by-law,  ordinance,  or 
regulation,  unless  In  case  of  emergency,  shall 
be  published  In  a  newspapw  In  such  town. 
If  one  be  printed  therein,  or  posted  In  five 
public  places,  at  least  ten  days  before  the 
same  shall  take  effect"  Where  the  law 
provides  that  an  ordinance  must  be  pub- 
lished beA>re  the  same  shall  tnke  effect,  sodi 
provision  is  mandatory;  and  It  makes  no 
difference  that  such  ordinance  may  have 
beoi  in  force  in  the  village  of  Stillwater 
prior  to  13ie  time  the  town  of  Stillwater  was 
Incorporated.  DUL  Man.  Corp.  |  881.  Tlie 
rlsAit  to  Incorporate  and  to  ouact  ordinances 
rests  npm  the  law  ot  tbe  legislature,  whldi 
law  must  be  complied  with  before  such  ordi- 
nances can  be  said  to  be  In  fon»;  and,  this 
being  true.  It  follows  tliat.  at  the  time  appel- 
lee was  arrested,  he  could  plead  aa  a  de- 
fense thereto  the  fact  that  the  ordinance  un- 
der which  the  arrest  was  made  was  not 
legally  adopted.  The  Judgmoit  ot  tiie  dls< 
trlct  court  is  affirmed.  The  othss  justices 
concurring. 

<1  Okl.  33S} 
STANLEY  V.  UNITED  STATES. 
(Supreme  Court  of  Oklahuna.  July  20,  1898.) 

Cbimikai.  Law —  pRNonicB  or  Judob  —  Chanob 

OP  Judge — Validitt  of  Btatctk — Pebjdrt — 
Indictment — Sufficibnci —  Ghand  Jubi— How 
Attacked  —  Motion'  to  Quash  Indictment  — 
Dbmuhrek — fLEA  IN  Abatement— iKBTKCCTioNa. 

1.  Organic  Act  Okl.  §  10,  (26  Stat.  87,) 
provides  that  civil  and  criminal  cases  may  be 
removed  by  change  of  venue,  but  no  causes  for 
such  change  are  stated,  section  9  creates  the 
supreme  court,  and  provides  that  It  shall  di- 
vide the  territory  Into  tlu^e  districts,  and  a  dis- 
trict court  sbali  be  held  ia  each  county  in  each 
district  by  one  of  the  justices  of  the  supreme 
court,  at  the  times  and  places  fised  by  the  lat- 
ter court;  and  that  it  shall  also  designate  the 
jud^e  who  shall  preside  in  each  district,  and  who 
shall  reside  in  the  district  to  wliich  he  is  as- 
signed. No  provision  is  made  in  such  act  for 
a  change  of  judge  for  any  cause.  Hrld.  that 
Code  Orim.  Proc.  c.  72,  art.  8,  (St.  Okl.  901.)  | 
4t),  which  provides  for  change  of  judge  in  crim- 
inal cases  if  the  accused  snail  make  aludavit 
that  he  cannot  have  an  impartial  trial  by  rea- 
son of  the  pr<^judice  of  the  presiding  judge,  is  in 
conflict  with  the  organic  act,  and  void, 

'2.  It  is  not  error  to  overrule  a  motion  to 
set  aside  an  indictment  because  the  grand  jury 
was  not  drawn,  Hworn,  impaneled,  and  charged 
as  provided  by  statute,  and  was  a  special  jury, 
impaneled  after  the  regular  jury  for  the  term 
had  been  discharged:  since  such  motion  con- 
tains none  of  the  canses  provided  by  statute  for 
which  an  ludictraent  may  be  set  aside. 

3.  There  Is  no  statute  in  Oklahoma  Terrt* 
tory  authorizing  a  plea  in  abatement,  in  a  crim- 
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Inal  case,  on  th«  aroaod  that  the  grand  jury 
was  not  drawn,  aelected,  and  Impaneled  as  re- 
qnired  by  statute. 

4.  There  is  not,  in  the  criminal  procedure 
of  Oklahoma  TMTitory,  any  proTialoa  for  a  mo- 
tion to  quash  an  indictment. 

5.  Under  Code  Crim.  Proc.  c  72,  art.  6.  { 
14,  which  provides  that  no  person  held  to  an- 
swer for  a  public  offense  can  take  advantaee 
of  any  objection  to  the  panel,  or  to  any  iatli- 
viduaf  ffraud  Juror,  unless  it  be  by  challenge,  and 
that  before  the  grand  jury  Is  tworn  and  the  in- 
dictment found,  the  court  may,  in  ila  discretiou, 
on  good  cause  shown,  receive  and  ailow  a  chal- 
lenge, the  only  manner  in  which  the  panel  of 
the  grand  Jury  can  be  attacked  Is  by  challenge. 

(I.  An  indictment  for  perjury  alleged  that 
defendant  was  ewom  as  a  witness  In  the  district 
court;  that  the  mutters  be  testified  to  were  ma- 
terial; that  be  was  sworn  by  the  deputy  clerk 
of  such  court,  who  was  authorized  to  adminis* 
ter  such  oath;  and  that  be  tCHtified  as  such 
witnesB.  The  testimony  was  set  out  specifical- 
ly*  and  this  waa  followed  by  proper  averments 
of  its  falsity,  and  that  defentfant  knew  it  waa 
false,  and  did  not  believe  it  to  be  true;  and  it 
contained  the  formal  quailing  words  to  show 
that  the  false  swearing  was  willful  and  feloni- 
ous.    Held,  that  the  indictment  was  sufficient. 

7.  St.  Okl.  H  5543,  6M4,  provide  that  If, 
on  the  arraignment,  defendant  requires  it,  he 
mast  be  allowed  until  the  next  day,  or  such 
future  time  may  be  allowed  htm  as  the  court 
may  deem  reasonable,  to  answer  the  indif't- 
ment;  and  that,  if  he  do  not  require  time,  he 
may,  in  answer  to  the  arraignment,  either  move 
the  coart  to  set  aside  the  indlctmentt  or  may 
demur,  or  plead  thereto.  Section  5548.  provides 
that,  if  the  motion  be  denied,  defendant  mast 
immediately  answer  to  the  indictment,  either  by 
demurring  or  pleading  thereto.  Uctd,  that  a  de- 
fendant is  not  entitled  to  time  in  Which  to  plead 
after  a  motion  to  quash,  demurrer,  and  plea  in 
abatement  havA  been  overruled. 

8.  On  a  trial  for  perjury  for  swearing  false- 
ly as  a  witness,  the  materiality  of  the  testi- 
mony on  which  the  perjury  is  assigned  is  a 

Siaeation  of  law  tor  the  court,  and  not  of  fact 
or  the  Jnry. 

9.  Where  the  materiality  of  the  testimony 
alleged  to  be  false  is  not  shown  by  the  indict- 
ment, but  merely  alleged  to  be  material,  it  la 
error  for  the  court,  in  the  absence  of  any  evi- 
dence showing  the  materiality  of  such  testi- 
mouy,  to  Instruct  the  jury  that  the  alleged  tes- 
timony waa  material;  and  if  they  find  that  It 
wait  given  by  d^endant  they  mnst  find  him 
gtiUly. 

10.  Where  the  evidence  of  a  witness  In  chief 
is  Immaterial,  perjury  cannot  be  based  on  his 
testimony,  given  on  crossi-examinntlon,  as  to 
matters  affecting  his  credibility  only. 

Error  to  district  court,  Oklahoma  county; 
3.  G.  Clark,  Judge. 

Grant  Stanly  was  convicted  of  perjury, 
and  brings  error.  ReTersed. 

Amos  QreeOt  for  plaintiff  in  error.  Hw- 
ace  Speed,  U.  S.  At^. 

BURFORD,  X  The  plaintiff  in  error  was 
charged  by  indictment  on  the  federal  side 
of  the  district  court  of  Oklahoma  coonty 
with  the  crime  of  perjnxy,  tried  by  Jury, 
conTlcted,  and  sentenced  to  pay  a  fine  of 
one  dollar,  and  that  he  be  Imprisoned  fcr  a 
term  of  four  years.  The  Indictmont  charges, 
in  substance,  that  in  the  distrlot  court  uf 
Oklahoma  county,  on  the  2d  day  of  May, 
IS&i,  a  certain  cause  was  then  and  there 
pending,  and  came  on  to  be  tried,  wherein 
the  United  States  of  America  was  plaintiff 


and  Curt  W.  Blacitbum  was  defendant, 
wherein  the  said  Blaekbmm  was  charged 
with  having  committed  the  crime  of  per- 
jury in  the  United  States  land  office  at  Okla- 
homa City.  Okl.  T.,  In  said  county,  on  the 
7th  day  of  November.  1800,  in  tesUfylng  in 
a  certain  contest'  case,  that  he,  the  said 
Blackburn,  saw  one  Katie  A.  Woodruff,  in 
a  spring  wagon,  with  her  father,  A.  B. 
Woodruff,  at  the  line  betwera  the  Pottawat- 
omie  reservation  and  the  Oklahoma  coun- 
try, at  the  hoiu*  of  12  o'clock  noon,  on  the 
22d  day  of  April,  1889.  And  on  the  trial  of 
said  Blackburn's  case  it  became  and  was 
a  material  question  whether  Grant  Stanley 
consulted  with  one  3.  Alton  Blackburn  about 
the  making  of  a  contest  affidavit,  and  the 
putting  of  a  contest  against  the  homestead 
entry  of  Katie  A.  Woodruff  on  the  N.  B.  ^ 
of  section  84,  in  town^lp  12  N.,  range  3 
W.,  in  said  teiTitory.  That  It  also  became 
material  whether  Grant  Stanly  did  at  any 
time,  upon  talking  with  said  J.  Alton  Black- 
bnm,  give  him,  the  said  Blackburn,  a  form 
of  affidavit  to  be  by  him  used,  and  wltb  the 
expectation  that  he,  tiie  said  Blackburn, 
would  use  it  in  filing  a  contest  against  the 
homestead  entry  of  the  said  Katie  A.  Wood- 
ruff. That  It  also  became  a  mat»1al  ques- 
tion whether  or  not  the  said  G^ant  Stanly, 
at  the  time  he  gave  said  form  of  affidavit 
to  the  said  Blackhnm,  did  not  understand 
that  stUd  Alton  Bladibum  would  probably 
use  said  form  <XF  affidavit  In  contest  against 
the  homestead  entry  of  the  said  Katie  A. 
Woodruff.  That  It  also  became  a  matnlal 
question  whether  said  Stanley  did  not,  at 
the  time  he  gave  said  Alton  Blackburn  the 
totm  of  affidavit  afwesald,  understand  how 
he,  the  raid  Alton  Blackburn,  would  use  said 
affidavit  That  It  also  became  a  mate- 
rial question  wbetim  the  said  Grant  Stan- 
ley was  present  at  the  time  the  said  J.  Al- 
ton Blackburn  talked  wlUi  one  Frank  Wood- 
ruff in  regard  to  said  contest  affidavit  at  a 
time  prior  to  or  about  the  Ist  day  of  Febra- 
ary  in  the  year  1890.  It  also  became  and 
was  a  material  questloii  whether  the  said 
Grant  Stanley  did  not  give  the  said  Alton 
Blackburn  a  form  of  nmtest  aflldavlt  to  be 
used  In  contesting  tiie  said  homestead  en- 
try of  the  said  Katie  A.  Woodruff.  That  It 
also  became  a  material  question  whethw 
or  not,  on  or  about  the  1st  day  of  Febm- 
ary.  1800,  the  said  Grant  Stanley  dictated 
to  the  sold  J.  Alton  Blackburn  a  contest  affi- 
davit against  the  homestead  entry  of  the 
said  Katie  A.  Woodruff;  and  it  th«t  and 
there  became  a  material  question  whether 
the  said  Grant  Stanly,  at  the  time  he  die* 
tntM  the  form  of  contest  affidavit  to  the 
said  J.  Alton  Blackburn,  tmderstood  that 
such  form  would  be  used  In  the  contest 
oKainst  the  homestead  entry  of  the  said 
Katie  A.  Woodruff.  And  It  also  became  a 
material  question  whether  or  not  the  said 
Grant  Stanley  had  dictated  to  the  said  J. 
Alton  Blackburn  the  written  matter  in  the 
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body  of  a  certain  land  contest  affidavit 
against  the  homestead  entry  of  Katie  A. 
Woodruff  of  the  said  N.  E.  section  S4, 
township  12  N.,  range  3  W.  And  then  and 
there  Grant  Stanley  was  produced  as  a  wit- 
ness In  said  cause  in  said  district  court, 
and  as  such  witness  was  duly  sworn  to  tes- 
tify the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  said  cause  by  W.  W.  Scott, 
deputy  clerk  of  said  court,  who  was  then 
and  there  authorized  to  administer  such 
oath.  The  Indictment  then  specifically  sets 
forth  that  as  such  witness  Stanley  testlfled 
In  reference  to  all  the  questions  above  enu- 
merated, and  sets  forth  his  testimony  on 
each  particular  question.  Then  follows  the 
allegation  of  the  falsity  of  the  testimony 
80  given,  and  the  allegation  that  the  said 
Stanley  knew  tt  was  false,  and  that  It  was 
not  believed  by  him  to  be  tme,  but  was 
knowing,  willfully,  fraudulently,  and  felo- 
niously given. 

There  are  a  number  of  assign  men tfl  of  error 
attacking  the  regularity  of  the  proceedings 
of  the  court  below,  some  of  whi(di  are  prop- 
erly in  the  record,  and  some  are  not,  and 
many  are  frivolous,  and  without  merit  The 
defendant  In  the  court  below  first  filed  tals 
motion  and  affidavit  for  a  diange  of  Judge, 
alleging  bias  and  prejudice  of  the  trial 
Judge.  This  application  was  overruled,  and 
excepted  to,  and  the  plaintiff  in  error  com- 
plains of  this  ruling  of  the  court  as  being  In 
conflict,  with  the  oi^nlc  act  and  the  Code 
of  Criminal  Procedure.  We  have  repeatedly 
held  that  in  matters  of  practice  in  the  trial 
of  federal  cases  our  courts  are  governed  by 
the  terribH^al  Code  of  Criminal  Procedure 
so  far  as  the  same  Is  applicable  and  not  in 
conflict  with  some  federal  statute  on  the 
same  subject.  Sectlou  10  of  the  organic  act 
(2G  Stat.  87)  provides  that  all  offenses  com- 
mitted in  the  territory,  if  committed  In  any 
organized  county,  shall  be  prosecuted  and 
tried  within  said  county;  but  any  ease,  civil 
or  criminal,  may  be  removed  by  change  of 
venue  to  another  county.  There  are  no 
causes  stated  for  which  sncb  change  may 
be  granted  from  one  county  to  another,  and 
hence  we  are  to  conclude  that  tt  Is  left  to  the 
legislature  to  provide  the  causes  for  which 
changes  of  venue  may  be  bad,  and  the  man 
ner  of  perfecting  the  same.  Nowh^  In  the 
orgacdo  act  is  any  provision  made  for  a 
diange  of  Judge  for  any  caus&  The  Code 
of  Criminal  Procedure  (chapter  72,  art.  8, 
I  40;  page  991,  St  Okl.)  provides:  "If  the 
accused  shall  niake  affldavit  that  he  cannot 
have  an  Impartial  trial  by  reason  of  the  bias 
or  prejudice  of  the  presiding  Jndge  of  the 
district  court,  where  tlie  indlcunent  is  pend- 
ing, the  Judge  of  mich  court  shall  designate 
and  call  any  other  Judge  of  a  district  court 
to  pre^e  at  such  trial,  and  It  shall  be  the 
duty  of  such  judge  to  so  preside,  and  to  do 
any  ottier  act  in  reference  th^eto,  aa  though 
he  was  the  predding  Judge  of  such  district 
court"   There  is  no  provision  in  the  crim- 


inal procedure  act  authorizing  the  venue 
to  be  changed  from  one  county  to  another  In 
a  criminal  cause  on  account  of  the  bias  or 
prejudice  of  the  presiding  judge. 

The  orgai^c  act  (section  9j  provides  that 
the  supreme  court  of  the  territory  shall  con- 
sist of  a  chief  Justice  and  two  associate  jus- 
tices; that  said  territory  shall  be  divided 
into  three  Judicial  districts,  and  a  district 
court  shall  be  held  In  each  county  In  said 
district  by  one  of  the  Justices  of  the  supreme 
court,  at  such  place  and  time  as  may  be  pre- 
scribed by  law;  and  each  judge,  after  as- 
signment, shall  r^dc  la  the  district  to  which 
he  is  assigned.  The  supreme  court  shall  de- 
fine said  Judicial  districts,  and  shall  fix  the 
times  and  places  at  each  county  seat  in  each 
district  where  court  shall  be  held,  and  des- 
ignate the  judge  who  simll  preside  therein. 
Under  these  provisions  the  county  of  Okla- 
homa was  embraced  in  the  second  Judicial 
district,  and  Associate  Justice  Clark  assigned 
by  an  order  of  the  supreme  court  to  preside 
in  said  district,  and  each  of  the  other  jus- 
tices liad  been  assigned  to  their  req)ective 
districts.  After  this  order  of  assignment  the 
Judge  Is  required  to  reside  within  the  district 
to  which  he  Is  assigned,  and  he  is  vested 
with  no  Judicial  power  as  a  district  Judge 
outside  of  his  district,  and  the  le^slature  has 
no  power  to  confer  It  on  blm.  Our  district 
courts  are  creatures  of  the  federal  congress, 
and  derive  their  powers  and  authority  from 
the  laws  of  the  United  States;  and  the  act 
of  the  legislature  ^ving  one  Judge  power  to 
call  onothw  from  his  district,  and  requiring 
him  to  go  into  another  district  on  the  order 
of  the  presiding  Judge,  as  contemplated  in 
our  criminal  procedure,  ts  not  in  harmony 
with  the  laws  of  congress,  and  Is  void,  and 
of  no  effect  There  Is  no  diange  of  judge 
allowed  In  criminal  cases  In  the  federal 
courts,  nor  is  any  such  change  required  by 
any  valid  law  of  this  territory;  hence  the 
trial  court  committed  no  error  in  overruling 
the  motion  for  a  cbange  of  T^ne  from  the 
Judge. 

The  plaintiff  in  error  next  moved  the  court 
below  to  quash  the  indictment  for  the  rea- 
son tliat  the  grand  Jury  that  found  said  in- 
dictment was  not  drawn,  sworn,  impaneled, 
and  charged  as  provided  by  the  statutes  of 
the  territory  of  Oldahoma,  and  for  the  rea- 
son that  the  grand  jury  which  returned  the 
indictment  was  a  ^>eclal  Jury,  Imponded 
after  the  regular  Jury  for  the  term  had  been 
discharged.  This  motion  was  overruled  by 
court  and  exceptions  saved,  l^iere  is 
In  our  criminal  procedure  no  sucb  proceed- 
ing as  a  motion  to  quash,  tmt  this  motion 
comes  properly  under  the  practice  designated 
by  the  Code  as  a  motion  to  set  aside  the  in- 
dictment An  Indictmcait  may  be  set  aside 
by  the  court  upcm  the  moticm  ot  the  de- 
fendant—First when  it  is  not  foui^,  in* 
dorsed,  presented,  or  filed  as  prescribed  by 
tills  act;  second,  when  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  are 
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not  Inserted  at  the  fbot  of  the  Indictment, 
or  Indorsed  thereon;  third,  when  a  person  is 
permitted  to  be  present  during  the  ses^on 
of  the  grand  Jury  while  the  vote  on  the  find- 
ing Is  being  taken.  Most  of  these  provlsionB 
are  applicable  to  the  trial  of  federal  cases,  but, 
Inasmuch  as  the  motion  to  quash,  filed  by 
tlie  plaintifF  In  error,  does  not  come  withtn 
any  of  Its  provisions,  or  contnln  any  of  the 
causes  for  which  an  Indictment  may  be  set 
aside,  the  motion  was  properly  orerruled. 
The  plaintiff  In  error  then  filed  a  plea  In 
abatement,  in  which  he  alleged  that  the 
grand  jury  which  rettimed  the  Indictment 
was  not  drawn,  selected,  and  Impaneled  as 
reQiUred  by  statute.  Issue  was  Joined  on 
this  plea,  a  trial  had,  and  a  finding  for  the 
United  States.  This  plea  is  not  authorized 
by  our  criminal  procedure,  and  there  could 
be  no  error  In  overruling  the  plea.  The  ir- 
regularity of  selecting  and  Impaneling  a 
grand  Jury  cannot  be  attacked  by  plea  In 
abatement,  but  such  questions  can  be  raised 
only  by  a  challenge  to  the  panel.  The  Crim- 
inal Code  makes  ample  provision  for  taking 
advantage  of  all  Irregularities  In  the  selec- 
tion of  the  grand  jury  by  challenge  at  the 
proper  time,  and  In  the  manner  prescribed; 
and  section  14,  art  6,  c.  72.  provides: 
"Neither  the  territory  n<M*  the  person  held  to 
answer  a  charge  for  a  public  offeose  can  take 
advantage  of  any  objection  to  the  panel  or  to 
any  individual  grand  Juror  unless  it  be  by  chal- 
lenge, and  before  the  grand  Jury  Is  sworn  and 
before  the  indictment  is  found,  the  court 
may  In  Its  discretion,  upon  a  good  cause 
shown  receive  and  allow  a  challenge."  This 
procedure  governs  In  the  trial  of  federal 
cases,  and  Is  the  only  manner  la  which  the 
panel  of  the  grand  Jury  can  be  attacked. 
After  an  Indictment  has  been  returned,  the 
only  mode  of  attach  Is  then  by  motion  to  set 
aside  or  demurrer. 

After  the  overruling  of  the  plea  In  abate- 
ment, a  demurrer  was  filed  to  the  Indictment, 
whicb  raises  but  one  question,  viz.  the  suffi- 
ciency of  the  allegations  thereof  to  consti- 
tute a  public  offense.  We  liave  examined 
the  indictment  with  considerable  degree 
of  care,  and,  in  our  Judgment,  It  conforms  to 
tbe  usual  forms  and  precedents  in  such 
cases,  and  contains  all  the  requirements 
necessary  to  constitute  the  charge  of  perjury. 
It  is  alleged  that  Stanley  was  sworn  as  a 
witness  In  a  perjury  case  on  trial  In  the  dis- 
trict court  in  Oklahoma  county;  that  the  mat- 
ters be  testified  to  were  material  to  the  is- 
sues In  that  cause;  that  he  was  sworn  by  the 
deputy  district  clerk  of  the  court,  who  was 
authorized  to  administer  said  oath;  that  he 
testified  as  such  witness.  The  testimony 
Is  then  set  out  specifically,  and  this  Is  fol- 
lowed by  the  proper  averments  of  the  falsi- 
ty of  the  testimony  given,  and  that  Stanley 
knew  it  was  false,  and  did  not  at  the  time 
believe  It  to  be  true.  It  has  the  necessai*y 
caption,  and  contains  the  formal  qualif>-Ing 
'WOTds  to  show  that  the  false  swearing  was 


wtllfnl  and  felonious.  The  Indictment  was 
su£SicIent,  and  the  demurrer  was  properly 
overruled.  Bish.  Dir.  &  I<'orms,  |  875,  noto 
6;  Whart.  Prec.  Ind.  581-597. 

After  the  defendant  In  the  court  below 
had  filed  his  motion  to  qnash.  his  plea  in 
abatement,  and  hts  demurrer  to  the  Indict- 
ment, in  their  order,  he  then  requested  until 
the  next  day  to  plead  to  the  Indictment, 
which  w:is  refused,  and  on  arraignment  he 
stood  mute,  and  the  court  entered  a  plea  of 
not  guilty  for  him.  He  complains  of  this 
action  of  the  court,  and  assigns  It  as  error. 
Section  !VVt3,  St  OkL,  provides  as  follows: 
**Tf  on  the  arraignment  the  defendant  re- 
quires It,  he  must  be  allowed  until  the  next 
day,  or  such  future  time  may  be  allowed  him 
as  the  court  may  deem  reasonable  to  answer 
the  Indictment"  Section  C514:  "If  the  de- 
fendant do  not  require  time,  he  may  In  an- 
swer to  the  arraignment  either  move  the 
ctrtu-t  to  set  aside  the  Indictment,  or  may  de- 
mur, or  plead  thereto."  Section  5548:  "If 
the  motion  be  denied  the  defendant  must  Im- 
mediately answer  to  the  Indictment,  either  by 
demurring  or  pleading  thereto."  By  his  fail- 
ure to  require  time  before  moving  to  set  aside 
and  demiu'ring,  he  waived  his  right  to  further 
time,  and  It  was  too  late  to  demand  It  afttf 
bis  motion  to  qnash,  demurrer,  and  plea  In 
abatement  had  been  overruled.  1  BIsh.  Crtm. 
Pi  oc.  S  744. 

The  seventeenth  assignment  of  error  li 
that  the  court  erred  In  overruling  the  defmdr 
ant's  motion  for  a  new  trial. 

The  twelfth  specification  assigned  as  catise 
for  a  new  trial  ts  that  "the  court  erred  In  giv- 
ing the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  thirteenth,  sixteenth,  and  sev- 
enteenth instructions  to  the  Jury,  to  the  giv- 
ing of  which  Instructions,  and  each  and  ev- 
ery  one  of  which,  the  defendant  by  his  at- 
torney at  the  time  then  and  there  excepted." 
The  first,  second,  and  third  Instructions  were 
miobjectlonable,  and  there  was  no  error  tn 
giving  them.  No.  4  Is  as  follows:  'Tlie  ma- 
teriality at  the  testimony  upon  which  the 
perjury  Is  assigned  Is  a  question  of  law  for 
the  court,  and  not  of  fact  for  the  jury,'* 
No.  n  reads:  "If  you  find  that  in  the  case 
described  in  the  indictment,  under  the  dr- 
aimstances  stated  In  the  indictment,  the  de- 
fendant. Grant  Shinley,  testified  substantial- 
ly as  testified  to  by  the  witness  Charles  B. 
Glackner,  and  that  his  testimony  contained 
substantially  the  matters  charged  In  the  In- 
dictment, then  you  are  Instructed  that  such 
testimony  of  said  Stanley  was  material  in 
the  case  then  on  trial;  and  if  you  find  that 
the  testimony  of  said  Stanley,  the  defendant 
was  willfully  and  knowingly  false  In  the  par- 
ticulars set  out  In  the  charge  of  the  indict- 
ment and  traversed  by  one  or  more  of  the 
assignments  of  perjury  set  out  In  the  Indict- 
ment, then  you  will  find  the  d^endant  gtiUt? 
as  charged  In  tbe  Indictment'*  The  fonrtb 
Instruction  prup^-ly  states  the  law,  and  the 
fifth  was  proper  If  tlie  taicta  testified  to  by 
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Stanly  In  tbc  Blackburn  Case  were  mate- 
rial to  any  ismie  in  that  case,  and  the  mat>v 
riallty  was  made  to  appear  to  the  court  hi 
the  trial  of  this  cause.  It  will  be  observed 
that  there  are  not  aucb  facts  set  forth  In  the 
ludictment  In  this  case  as  to  make  the  mate- 
riality apparent  ftom  the  face  of  the  indict- 
ment The  facts  that  Stanley  tes tilled  to 
ill  the  Bhickbnm  Case  are  set  ont  In  the  In- 
dictment against  him  In  this  case,  and  the 
allegntloa  is  made  "that  said  testimony  be- 
c:ime  and  was  then  and  there  material  in 
tluit  case."  This  allegation  is  sufficient  for 
the  purpose  of  the  Indictment,  as  the  more 
modem  authorities  hold  that  it  is  not  neces- 
sary that  the  facts  set  forth  should  show  the 
materiality  of  the  alleged  false  testimony, 
if  the  allegation  is  made  that  such  false  tes- 
timony was  materlaL  When  the  materinl- 
it;  is  not  apparent  from  the  facts  pleaded, 
it  becomes  necessary  on  the  trial  of  the 
person  charged  with  the  perjury  to  show  by 
competent  testimony  what  the  issues  were 
tu  the  former  case,  and  wherein  the  matters 
testified  to,  upon  which  perjury  Is  based, 
were  material  to  those  issues;  for  the  mate- 
riality of  such  matter  must  be  established 
by  the  evidence,  the  same  as  any  ottier  in- 
gredient of  the  crime,  and  cannot  be  left  to 
Inference.  It  Is  a  familiar  principle  that  all 
false  swearing  is  not  perjury.  It  is  only 
Indictable  when  the  false  testimony  was  ma- 
terial to  some  question  properly  before  the 
Cf'urt,  and  Inrolred  in  the  issues  In  the  cause 
In  which  the  alleged  false  testimony  was 
given.  The  trial  court  In  the  case  at  bur 
Instructeil  the  jury  that  if  Stanley  testified 
iti  the  Blackburn  Case  substantially  as  charg- 
ed la  the  indictment,  then,  as  a  matter  of 
law,  such  testimony  of  said  Stanley  was 
material.  Upon  what  did  the  trial  court 
base  this  conclusion?  We  have  examined 
the  evidence  given  in  the  case  with  unusuiil 
care,  and  if  there  is  a  single  fact  testified 
to  by  any  witness,  or  any  documentary  evi- 
dence in  the  record,  by  which  It  can  be  de- 
termined how  or  wherein  the  evidence  of 
Stanley  was  material  to  any  fact,  direct  or 
collatmil.  In  the  Blackburn  Case,  we  have 
failed  to  discover  it.  In  the  Blackburn  Case, 
In  which  Stanley  testified  as  a  witness, 
Blackburn  was  charged  with  having  testified 
In  the  United  States  land  office,  to  the  effect 
that  he.  Blackburn,  "saw  Katie  A.  Wood- 
mff.  in  a  spring  wagon,  with  her  father, 
A.  B.  Woodrutr,  at  the  line  between  the 
Pottawatomie  resei-vation  and  the  Oklahoma 
country,  at  the  hour  of  12  o'clock  noon  ou 
the  22d  day  of  April,  1889."  This,  it  was 
alleged,  was  false;  that  he,  Blackburn,  did 
not  see  Katie  A.  Woodruff  at  said  place  at 
iNdd  time.  The  Issues  Id  the  Blat^bum  Case, 
then,  were,  did  he,  Blackburn,  testify  as 
charged,  and  was  such  testimony  false?  Was 
It  matorial  to  some  issue  tn  the  contest  case 
pending  In  said  land  office?  On  the  trial  of 
Stanly  the  only  evidence  given  relates  to  the 
(inestkm  as  to  what  his  testimony  was  in 


the  Blackburn  Case,  and  from  these  facts 
alone  the  court  could  not  possibly  know  that 
what  he  did  testify  to  was  material  in  the 
Blackburn  Case.  Upon  the  contrary,  the  ev- 
idence in  this  case  shows  that  Stanley  was 
called  by  the  defense  as  a  witness  for  Black- 
bum.  His  testimony  in  chief  In  that  case 
VTBS  as  follows:  "Question.  What  is  your 
profession?  Answer.  Attorney  at  law.  Q. 
Were  you  or  not  one  of  the  attorneys  of 
Miss  Katie  A.  Woodruff  In  the  trial  of  her 
contest  case?  A.  I  was.  Q.  State  who  was 
yt'nr  assistant  A.  Chester  Howe.  Q.  State 
whether  or  not,  since  the  commencement  of 
this  trial,  you  bad  any  conversation  with 
Mr.  Speed,  touching  Miss  Katie  A.  Wood- 
raCr  and  yotirself.  A.  I  did.  Q.  Where?  A. 
Tn  this  room.  Q.  Do  you  know  about  when 
it  was?  A.  About  two  o'dock  Friday.  Q. 
This  last  Friday  do  you  mean?  A.  Thurs- 
day or  Friday.  I  think  It  was  Friday.  Q. 
Will  you  state  to  the  Jury  what  was  said 
to  you  by  Mr.  Speed,  If  anj^hlng.  In  that  con- 
nection, touching  Miss  Katie  Woodruff  be- 
ing a  witness  in  this  case?  A.  I  was  sit- 
ting over  there,  back  of  where  Mr.  Travers 
is,  and  Mr.  Speed  came  to  me  and  said  he 
wonted  to  have  a  conversation  with  me  some 
time  about  noon  that  day.  I  asked  him. 
*What  about?'  I  told  him  I  would  be  right 
tliere  just  at  noon.  He  said  it  was  about 
Miss  Woodruff  coming  on  the  stand  in  this 
case;  and  snid  to  me  that  If  she  did  there 
was  a  whole  lot  of  trouble  ahead  for  me. 
I  asked  him  what  he  meant.  I  told  him  I 
was  not  an  attorney  in  the  case.  He  said 
I  was,  and  Chester  Howe  wns  managing 
that  part  of  this  case;  and  if  Miss  Katie 
Woodmff  went  on  it  would  bo  because  she 
wns  forced  on,  and  there  would  be  a  whole 
lot  of  trouble  ahead  for  me.  I  said  I  didn't 
think  so."  This  was  all  the  evidence  of 
Stanley  on  his  examination  in  chief.  There 
was  nothing  in  this  testimony  that  was  ma- 
terial to  any  proper  issue  in  the  Case  of 
Blackburn,  it  was  evidently  introduced  by 
the  defendant  for  the  sole  purpose  of  cast- 
ing some  reflection  upon  the  conduct  of  the 
United  Sbites  attorney,  Mr.  Speed,  and  could 
Imve  aided  the  jury  in  no  way  in  determining 
the  guilt  or  Innocence  of  Blackburn.  The 
evidence  was  irrelevant  and  Immaterial,  and 
not  pertinent  to  any  question  before  the  jury 
in  the  Blackburn  Case,  and  should  have  been 
summarily  ruled  out  by  the  coiu^,  and  not 
allowed  to  go  to  the  jury  in  the  ease. 

Based  upon  this  examination  in  chief,  the 
testimony  upon  which  the  perjury  Is  as- 
signed was  given  by  Stanley  on  cross-ex- 
amination. It  has  no  ration  to  the  testi- 
mony in  chief,  and  was  not  a  proper  cross- 
examination  for  any  purpose  except  to  show 
his  interest,  bias,  or  prejudice,  to  afTect  his 
credibility.  But  was  his  credibility  a  mate- 
rial matter?  He  had  testified  to  nothing 
that  was  material,  and  it  was  immaterial 
whether  he  was  a  credible  witness  or  not 
If  all  he  testified  to  in  diicf  had  gone  to  the 
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jury  uDexplalned  and  uncontradicted.  It  could 
not  have  Influenced  their  verdict  In  the  leaat, 
or  had  any  bearing  upon  their  minds  In  de- 
terminlug  any  question  before  them.  The 
fact  that  a  person  has  permitted  a  witness 
to  twtify  to  immaterial  matters  without  ob- 
jection does  not  entitle  him  to  cross-esamiue 
the  witness  on  such  Immaterial  matters,  or 
to  irapeaoli  him.    Greenleaf  (volume  1,  S  448) 
states  the  rule  applicable  to  this  case  thus: 
**The  rule  that  the  evidence  offered  must  cor- 
respond with  the  allegotlons,  and  be  con- 
flned  to  the  point  in  Issue,  excludes  all  evi- 
dence of  collateral  facts  wliich  affords  no 
reasonable  Inferences  as  to  the  principal  mat- 
ters In  dispute."    The  principal  matter  In 
dispute  In  the  Blackburn  Case  was  whether 
Blackburn  saw  Katie  A.  Woodruff  at  the  east 
line  of  Oklahoma  at  noon  of  April  22,  18S9; 
and  the  testimony  of  Stanley  to  the  effect 
that  Speed  said  he  would  make  him  trouUe 
if  Katie  Woodruff  was  forced  on  the  stand 
to  testify,  could  afford  no  reascmable  Infer- 
ence or  presumption  as  to  whether  Black- 
bum's  evidence  was  true  or  not    Great  lati- 
tude should  be  allowed  In  cross-examination 
to  test  the  Interest,  bias,  prejudice,  or  char- 
acter of  a  witness.    Greenleaf  again  says: 
"The  rule  is  now  considered  by  the  supreme 
court  of  the  United  States  to  be  well  estab- 
lished that  a  par^  has  no  riif^t  to  cross- 
examine  any  witness  except  ns  to  tacts  and 
circumstances  connected  with  the  matters 
be  stated  In  bis  direct  examination,"  (1 
Qreod.  Et.  }  445;)   and  <dtes  in  support 
of  this  Btatemmt  Railway  Go.  t.  Stlmpson, 
14  Pet.  448.   Under  this  rule  the  crosa-ex- 
andnatlon  of  Stanley  could  only  hare  been 
permitted  1^  the  court  for  the  purpose  of 
affecting  his  credit;  and  U  tils  credit  was  in 
question  ofCeotlnff  any  material  matt«*,  per- 
jury mi^t  be  hosed  upon  mch  testimony. 
But  Greenleaf  soys;  "It  is  a  well-settled 
rule  that  a  witness  cannot  be  cross-examined 
as  to  any  fact  whicb  is  coHa^al  and  Ir^ 
r^vant  to  the  Issue,,  mndy  for  the  purpose 
of  contradicting  him  1^  other  ertdsioe. 
should  he  deny  It,  th«eby  to  discredit  lila 
testimtmy."    1  OreenL  Bt.  I  449.    And,  aa 
we  liava  before  stated,  the  testinuiny  of 
Stanley  In  obief  waa  not  material  in  flie 
Kaokbum  Case,  and  was  improperly  permit- 
ted to  be  introduced.   It  presented  no  ques- 
ti<m  for  the  consideration  of  the  jury,  and 
could  not  in  any  manner  affect  the  issue  in 
that  case;  henoe  his  credit  was  not  a  ques- 
tion to  be  considered,— was  wholly  immate- 
rial; and  the  whole  cross-examination  was 
immaterial  and  irrelerant,  and  no  perjury 
could  be  based  upon  sadi  testimony.   In  our 
view  of  tlila  case,  the  court  ^red  In  histruct- 
Ing  the  jury  that  the  evidence  of  Stanley  In 
the  Blacktmm  Case  was  mat^lal  to  the  is- 
sues in  that  case,  and  for  such  error  the 
cause  should  be  reversed;  and,  inasmuch  as 
we  hold  ttiat  the  testimony  on  which  the 
perjury  Is  assigned  was  not  material,  a  new 
trial  could  only  result  in  on  acquittal.  The 


judgment  is  reversed,  with  directions  to  dis- 
charge the  prisoner. 

On  Bebearlr^ 
(August  17.  1803.) 

The  United  States,  by  her  attorney,  Hon. 
Horace  Speed,  has  tiled  a  petition  for  re- 
hearing in  the  above-mtitled  cause.  It  Is 
insisted  by  counsel  for  the  government  tiiat 
certain  language  used  by  the  court  in  decid- 
ing said  case,  wliereln  it  was  said  that  "false 
swearing  Is  only  indictable  when  the  false 
testimony  la  material  to  some  question  prop- 
erly before  the  court,  and  involved  in  the 
issues  in  the  case  in  which  the  allied  false 
testimony  was  given,"  is  too  narrow,  and 
liable  to  be  mlscoustrued.  as  meaning  that 
testimony  to  be  material  must  be  relevant 
to  the  Issues  made  by  the  pleadings.  We  do 
not  think  the  langtiage  used  susceptible  to 
such  construction;  yet,  in  order  to  avoid 
any  such  interpretation,  we  desire  to  dis- 
claim any  purpose  to  so  promulgate  the 
law.  It  was  not  the  intention  of  the  court 
to  hold  that  matter  testified  to,  In  order  to 
be  material,  most  be  rdevont  to  the  Issues 
made  by  the  pleadings;  but.  If  it  is  material 
to  any  question  whldt  properly  arises  in 
the  trial  of  the  cause,  ^ther  direct  or  oollaA- 
erol,  it  may  be  made  the  ba^  of  a  criminal 
prosecution  for  false  swearing;  and  when 
a  witness  testifies  to  any  material  matter 
bis  wedit  tbm  beoomes  an  Issue,  and  any 
evidence  affecting  hia  credit  is  material  mat- 
ter. NumnouB  issues  of  fact  may  arise  in 
the  course  of  a  judicial  trial,  which  are  <Hily 
collateral  to  the  main  Issues,  and  yet  may 
well  be  said  to  be  properiy  in  the  case,  and 
within  the  issues  In  the  case,  and  this  is  the 
broad  sense  in  which  the  language  of  ttte 
court  was  used.  In  any  event,  this  question 
could  not  affect  the  cose  at  bar. 

It  is  further  contended  by  counsel  for  the 
government  that  this  court  erred  In  Its  ap- 
pUcatl<m  o£  the  law  to  the  principal  ques- 
tions Involved  In  tUs  case.  Counsel  Inslsto 
that.  If  a  witness  is  Improperiy  permitted  to 
testify  to  immaterial  matters,  and  testifies 
fals^  on  cross«xandnation  to  mattos  af- 
fecting his  credit,  such  false  testimmy  Is  a 
proper  subject  and  barts  for  an  indictment 
for  perjury.  A  number  of  authwtties  are 
cited  In  support  ct  this  proposition.  We 
bave  ecamlned  sudi  of  tlie  authorittes  dted 
;  a%  are  at  our  command,  and  find  tliat  they 
relate  to  Ibe  competency  of  the  witness, 
rather  than  the  materiality  of  the  matter 
sworn  to.  If  a  witness  Is  not  competent, 
and  yet  is  permitted  to  testify  to  matter 
which  is  material,  the  testimony  will  have 
as  much  weight  with  the  jury  or  court  as  If 
he  were  competent;  and  If  his  testimony  be 
false,  the  authorities  cited  say  that  perjuty 
may  be  based  upon  It  The  author  of  Bish- 
op's New  Criminal  Law  cites  most  of  tiie 
adjudicated  cases,  both  English  and  Ameri- 
can, relating  to  the  crime  of  perjury,  or 
false  swearing,  and  we  find  tills  work  ad- 
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mlrable  authority  In  criminal  mattera.  In 
section  1019,  2  Bish.  New  Crim.  Law,  It  Is 
Raid:  "Though  a  witness  Is  In  law  lncomi>e- 
teot,  If  in  fact  the  court  admits  him,  he  com- 
mits perjury  when  what  he  testifies  to  Is 
willfully  false."  In  stating  the  law  In  ref- 
erence to  materiality  of  testimony  It  says: 
"If  the  testimony  of  the  witness  can  have  no 
weight  in  law  as  affecting  the .  issue,  then, 
though  false,  it  Is  not  perjury,  because  Im- 
inateriaL"  Again,  It  is  said  in  s^tion  1030: 
"For  false  swearing  to  be  perjur^  the  thing 
sworn  to  most  be  within  and  pertinent  or 
material  to  the  Issue  or  question  in  contro- 
versy." In  section  1032  the  law  is  further 
stated  as  follows:  "In  addition  to  the  pri- 
mary and  direct  materiality,  whatever  evi- 
dence tends  to  Influence  the  result  on  the 
direct  or  any  collateral  Issue  is  material, 
within  our  present  doctrine,  but  what  Is  not 
thus  adapted  to  affect  any  result  is  not  thus 
material."  In  section  1036  the  rule  is  aptly 
stated  thus:  "Whenever  the  court  has  ad- 
mitted evidence,  however  erroneously,  the 
decision  has  become  to  the  Jury  the  law  of 
the  occasion.  They  cannot  overrule  the 
Judge  on  the  question,  and  refuse  to  be  in- 
fiumced  by  what  the  witness  says.  If  now 
what  be  swears  to  Is  adapted  to  influence 
tlieiu,  and  is  corruptly  fiUse,  It  is  perjury: 
oUierwIse,  If  It  can  hare  no  effect  on  their 
verdict."  Then  the  true  role  dedudble  from 
the  foregoing,  and  the  authorities  i^ted  in 
mippitrt  tho^,  is,  was  the  alleged  ftOse  tos 
timony  ot  sndi  a  charactM*  as  to  Inflaeuce  the 
minds  of  the  Jury  In  arriving  at  a  correct 
verdict;  or  did  It  in  any  manner  affect  their 
finding?  If  It  Is  of  such  a  character  as  to 
Influence  or  affect  the  verdict,  then  It  Is  ma- 
terlal  matter.  If  not.  It  Is  immaterial,  and, 
luiwever  false  It  may  be,  Is  not  perjury.  Ap- 
plying these  mles  to  the  case  at  bar.  we  see 
no  reason  for  d^utrtlng  from  the  <9lnton  we 
have  heretofore  rendered.  It  Is  clear  to  ns 
that  the  ei^dence  In  chief  of  Stanly  In  the 
^ac&bnm  Oase  was  not  adapted  to  In  any 
manner  affect  the  verdict  of  the  Jury  in  tluit 
case;  that  it  was  not  rdevant  or  material  to 
any  Issue,  direct  or  ndlateral.  Then,  Inaa- 
madh  as  be  testified  in  diief  to  nothing  that 
would  in  the  least  Influence  the  mln^  of 
the  Jurors,  m  affect  tb^  vwdlct,  Ills  credit 
-was  not  In  Issue.  It  was  Immaterial  wheth- 
er he  testified  truly  or  folsely  in  chief,  and, 
if  his  credit  was  not  in  issue,  then  the  whole 
cross-examlnatlfm  was  Immaterial,  and  did 
not  relate  to  any  material  matter  in  the 
case.  A  re-examinaUon  of  the  record,  ar- 
gument, and  auth(»4tles  conflrms  us  that  our 
original  opinion  was  correct,  and  that  the 
motion  for  rehearing  should  be  overruled. 


(2  Okl.  116) 

PETERS  v.  UNITED  STATES. 
<Sapreme  Court  of  Oklahoma.    Aug.  17.  1893.) 

FuucaT— Land  Coxtests— Isdictment— CnANOS 
or  Veicoe— Affidavit— Appeai.— Abstract. 
1.  Rev.  St.  IT.  S.  It  0392,  makes  false  swear- 
ing punishable  as  perjury  when  committed  by  a 


persoD  who,  having  taken  an  oath  before  a 
competent  tribunal,  oflloo',  or  person  in  any 
case  in  which  a  law  of  the  TTnfted  States  an- 
thorizes  an  oath  to  be  administ^ed,  to  testify 
trnly,  states  any  material  matter  which  he  does 
not  believe  to  be  true.  Section  2246  author- 
izes the  rei^ster  or  receiver  of  a  local  land  of- 
fice to  administer  anv  oath  required  by  law  or 
the  iDStructions  of  the  eeaeml  land  office,  in 
connection  with  the  entry  or  purcbnHe  of  public 
lands.  The  rules  of  the  xeneral  land  office,  ap- 
proved Angnst  13,  1885,  (4  Dec.  Dep.  Int  35,) 
require  that  when  a  contest  is  ffied  agninat  an 
entry  the  register  and  receiver  shall  set  a  day 
for  trial,  and  take  and  reduce  to  writing  the 
testimony  of  all  witnesses  present  at  the  triaL 
Hdd  that,  as  "testimony"  cannot  be  talcen  with- 
out the  Rd  ministration  of  an  oath,  the  register 
or  receiver  was  aotborized  to  administer  it,  and 
false  swearing  before  him  in  a  contest  is  pnnish- 
able  under  the  statute. 

2.  Organic  Act  Okl.  8  20,  (26  Stat.  91.) 
by  providing  that  the  procedure  in  contests  in 
Oklahoma  shall  be  in  the  manner  and  form  pre- 
scribed under  the  homestead  laws,  anthomes 
witnesses  in  contest  cases  to  be  sworn  by  the 
register  or  receiver. 

3.  Act  Cong.  March  3,  1857,  I  S.  01  Stat. 
250,)  declaring  the  making  of  false  affidavits, 
or- giving  false  testimony  in  or  to  be  used  In 
land  offices,  in  connection  with  the  disposal  of 
public  land,  to  be  perjury,  being  an  ind^endent 
act,  permanent  In  character,  though  special  In 
its  application,  and  not  having  been  repealed  by 
auy  act  prior  to  the  revision  of  the  statutes,  is 
in  force  though  It  is  omitted  from  the  Revised 
Statutes. 

4.  Although  each  land  office,  to  be  legally 
constituted  and  authorized  to  do  business,  must 
have  a  register  and  a  receiver,  they  need  not 
act  Jointly  In  administering  oaths  and  taking 
testimony  In  a  land  contest. 

5.  An  allegation  in  an  indictment  for  per- 
jury in  a  land  contest  case  that  in  a  cer^u 
land  office,  of  which  certain  persons  were  reg- 
ister and  receiver,  a  certain  land  c<mteet  was 
pending  and  came  oq  to  be  tried,  is  equivalent 
to  an  allegation  that  the  contest  came  on  to  he 
heard  in  the  land  office  before  the  reglstw  and 
recrfver. 

6.  An  affidavit  for  change  of  venue  Is  not 
suffici«it  which  merely  states  that  a  fair  and 
impartial  trial  cannot  be  bad  where  the  case  Is 
pending,  but  facts,  from  which  this  condn^m 
can  be  drawn,  must  be  alleged. 

7.  The  abstract  of  the  record  on  which 
a  review  of  criminal  cases  in  the  sopremc  court 
is  authorized  should  contain  such  parts  of  the 
record  as  to  fully  present  all  objections  to  the 
proceedings  In  the  trial  court,  and  the  parts  of 
the  record  which  It  purports  to  contain  should 
be  complete. 

8.  To  give  the  supreme  court  jQrisdicti{Mi 
of  an  appeal  in  a  rrimtnsi  case  the  abstract  of 
the  record  should  contain  the  notice  of  appeal 
served  on  the  clerk  of  the  trial  court,  as  well  as 
the  notice  of  appeal  served  on  the  United  States 
attorney. 

Appeal  from  district  court,  Oklahoma 
county;  John  G.  Clark,  Judge. 

Clay  Peters  was  convicted  of  i>erjnry,  and 
appeals.  Affirmed. 

Amos  Qreen  and  J.  H.  Woods,  tor  app^ 
lant    Horace  Speed,  U.  S.  Atty. 

BURFORD,  J.  The  defendant.  Clay  Pe- 
ters, was  prosecuted  In  the  district  court 
of  Oklahoma  county  on  an  Indictment  for 
perjury,  alleged  to  have  been  committed  In 
the  United  States  land  office  at  Oklahoma 
City,  tried  by  jiuy.  a  verdict  of  guilty  re- 
turned, and  Judgment  rendea^  on  the  ver- 
dict, assessing  his  punishment  at  a  fine  of 
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one  dollar,  and  Imprisonment  at  hard  labor 
for  a  term  of  four  years  in  the  penitentiary 
at  Stillwater,  Minn.  The  defendant  ap- 
pealed from  this  Judgment,  and  assigns  24 
alleged  errors,  for  wWch  he  asks  a  reversal 
of  the  Judgment  Several  of  the  assign- 
ments of  error  are  duplicated,  and  a  num- 
ber of  tliem  are  only  proper  subjects  for  a 
motion  for  new  trial  in  the  court  below, 
and  are  not  available  as  objeotlons  in  this 
court*  unless  embraced  in  the  motion  for 
new  triaL  We  have  repeatedly  bdd  that 
OTors  committed  by  Uie  trial  court  dtiring 
the  progms  ot  the  trial  are  not  avallaUe 
In  this  court,  unless  prraented  to  the  trial 
court  for  rerlew,  by  motlcm  tor  mem  trial; 
and  that  an  as^gnment  of  error  that  the 
court  erred  in  overruling  the  motion  for  new 
trial  saves  all  the  questions  properly  em- 
braced in  the  motion  for  new  trial,  and  the 
practice  is  so  well  settled  and  estabUshcd 
that  It  would  seem  there  la  no  excuse  for 
Ignoring  or  violating  this  well-known  rute. 

The  first,  second,  third,  fourth,  fifth,  sixth, 
seTcnth,  elghteentii,  oaA  twoi^-fourth  as- 
signments of  error  are  aU  embraced  In  the 
second,  and  prea«it  tmt  one  sln^e  quesUon, 
viz.  the  euffldency  of  the  avormcnts  In  the 
Indictment  to  constitute  a  public  otfcnse: 
The  Indictment  Is  In  two  counts,  and  the  de- 
fendant was  -  convicted  upon  tiie  second; 
h«ice  It  is  unnecessary  to  condder  the  flnit 
The  second  count  charges,  omitting  the  cap- 
tion, as  follows:  "The  grand  Jurors  of  the 
United  States  of  America,  having  been  first 
duly  Impaneled,  sworn,  and  charged  to  in- 
quire of  offenses  against  the  laws  of  the 
United  States  committed  within  said  coun- 
ty, in  said  territory  of  Oklahoma,  upon  their 
oatlis  aforesaid.  In  the  name  aud  by  the  au- 
thority of  the  United  States  of  America,  do 
find  and  present  that,  at  and  within  said 
Oklahoma  coun^,  in  said  territory,  on  the 
seventh  day  of  January,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine- 
ty-one, in  the  United  States  land  otflce  at 
Oklahoma  City,  In  said  county,  of  which 
said  land  office  John  H.  Burford  was  then 
and  there  register,  and  John  C.  Delnney 
was  then  and  there  the  receiver,  a  certain 
land  contest  and  cause  was  pending,  and 
then  and  there  came  to  be  tried,  wherdn 
one  Andrew  J.  Brown  sought  to  have  tlie 
homestead  entry  of  one  Clay  Peters  for  the 
northwest  quarter  of  section  tliirty-Hve,  in 
townsliip  twelve  north,  of  range  three  west 
of  the  Indian  meridian.  In  said  territory, 
canceled  and  forf^ted  to  the  United  States; 
and  thereupon  it  tlien  and  there  became 
and  was  a  material  question  whether  the 
said  Clay  Peters  had  entered  upon  and  oc- 
cupied, contrary  to  law,  any  portion  of  the 
lands  opened  to  settlement  under  the  acts 
of  congress  approved  on  the  first  and  sec- 
ond days  of  March,  respectively,  in  the  year 
of  our  Ijord  one  thousand  eight  hundred  and 
eighty-nine,  and  the  proclamation  of  the 
president,  dated  the  twenty-third  day  of 


March,  in  the  year  last  aforesaid,  and  prior 
to  twelve  o'clock  noon  of  the  twenty-second 
day  of  April,  of  the  year  last  aforesaid,  and 
it  then  and  there  became  and  was  a  ma- 
terial question  where  the  said  Clay  Pet^^ 
was  at  the  hour  of  twelve  o'clock  noon  on 
the  day  last  aforesaid,  in  the  year  last  afore- 
said, and  at  what  hour  of  the  day  last  afore- 
said, in  the  year  last  aforesaid,  the  said  C3ay 
Peters  located  and  made  settlement  upon 
the  above-de8cril>ed  quarter  section  of  land; 
and  thea  and  there  Clay  Pet«8  was  pro- 
duced as  a  witness  in  said  land  ctMitest  and 
cause,  and  as  said  witness  In  said  land  con- 
test and  cause  was  duly  sworn  to  testify 
to  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  said  cause,  by  said  John 
C  "Dt^aaey,  lecelv&t,  as  aforesaid,  he,  the 
said  latm  O.  Ddaney,  as  said  recover,  being 
then  and  there  duly  authorised  and  empow- 
ered,  undo-  the  laws  of  the  United  States 
of  America,  to  administer  sodi  fiath;  toad 
being  then  and  there  a  witness  in  said  land 
contest  and  cans^  as  aforesaid,  so  duly  sworn 
as  aforesaid,  the  said  Clay  Peters  did  know- 
ing, willfully,  comtpUy,  feloniously,  and 
fiilsely  testity  and  depose  and  say,  in  sab- 
stance  and  effect,  that  he^  the  said  day 
Peters,  was  In  the  Pottawatomie  resora- 
tion  at  twelve  o'tdock  noon  on  the  tw^ty- 
second  day  of  April,  in  the  year  last  afwcs 
sald;  that  he,  the  said  Clay  Peters,  at 
twdve  o'tdock  noon  on  the  day  last  afcm- 
said,  in  the  year  last  afbresald,  Altered  the 
Oklahoma  country  from  the  Pottawatomie 
reservation;  and  that  he,  the  said  Clay  Pet- 
ers, located  and  made  settlement  upon  tiie 
aforesaid  quart«>  section  of  land  at  the  hour 
of  two  o'clock  in  the  aftonoon  of  the  twen- 
ty-second day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundi^  and  eighty- 
nine.  Whereas,  In  truth  and  in  f^t,  the 
said  Cloy  Peters  was  not  In  the  PottSr 
watomie  reservation  at  twelve  o'clo<^  noon 
on  the  twenty-second  day  of  April,  In  the 
year  last  aforesaid;  and  whereas,  in  truth 
and  in  fact,  the  said  Clay  Peters  did  not 
enter  the  Oltlahoma  country  from  the  Pot- 
tawatomie reservation  on  the  day  last  afore- 
said, In  the  year  last  aforesaid;  and  where- 
as, in  truth  and  in  fact,  the  said  Cfa^ 
Peters  did  not  enter  the  Oklahoma  country 
from  the  Pottawatomie  reservation  on  the 
day  last  aforesaid,  In  the  year  last  afore- 
said, at  the  hour  of  twelve  o'clock  noon; 
and  whereas,  tn  truth  and  In  fiu:t,  the  said 
Clay  Peters  did  not  locate  and  make  set- 
tlement upon  the  aforesaid  quarter  section 
of  land  at  two  o'clock  In  the  afternoon  of 
the  twenty-second  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine.  In  all  of  wliich  partic- 
ulars the  testimony,  statements,  and  declara- 
tions so  testified  and  deposed  unto  by  the 
said  Clay  Peters  were  then  and  there  ma- 
terial matter  In  and  to  the  said  contest  and 
cause  so  instituted,  begun,  and  heard  as 
aforesaid,  and  were  then  and  there  not  true^ 
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but  false,  and  were  then  and  tliere  by  the 
said  Clay  Peters  not  believed  to  be  true, 
but  were  then  and  there  by  him  beUeved 
to  be  false.  And  so  the  grand  Jurors  afore- 
said, upon  their  oaths  aforesiUd.  do  say  that 
the  siild  Clay  Peters,  on  the  seventh  day  of 
January,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-one,  at  the 
county  aforesaid,  did  knowingly,  falsely,  and 
corruptly  and  feloniously  commit  willful  and 
corrupt  perjury  in  and  by  Us  oath  so  taken, 
as  aforesaid,  before  the  said  John  O.  De- 
laney.  receiver,  as  aforesaid,  he,  the  said  John 
C.  Delaney,  as  such  receiver,  then  and  there 
having  sufficient  and  competent  power  auil 
authority  under  the  laws  of  ttie  United 
States  of  America,  to  administer  said  oath 
to  the  said  Clay  Peters;  contrary  to  the 
form  of  the  statute  In  such  cose  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  United  States  of  Amolca.  Horace 
Speed,  United  States  Attorney." 

In  snroort  of  ttie  demtnrrer  to  the  Indict- 
ment it  Is  contended  that  there  Is  no  law  of 
the  United  States  nnder  wUch  this  prose- 
cation  can  be  maintained.  It  Is  contended 
ttiat  the  case  presented  Uy  the  Indictment 
does  not  come  within  the  provision  of  sec- 
tion 5392,  Rer.  St  U.  S.,  and  that  section 
S  the  act  of  1867  Is  repealed.  At  com- 
mon law.  In  order  to  constitute  the  crime 
of  perjnry.  It  was  necessary  that  the  a^ 
leged  false  testimony  shotUd  have  been  giv- 
en before  a  competent  Judicial  trlbonal,  hav* 
Ing  jurisdiction  of  the  jurtles  to  and  the 
snbject-matter  of  the  actimi,  or  in  the  course 
of  Justice.  Our  statute  Is  much  broader 
and  more  compreheiulve.  and  malces  folse 
swearing  punishable  as  perjury  when  com- 
mitted by  a  person  who,  having  tak«i  an 
oath  before  a  competent  tribunal,  officer,  or 
person  In  any  case  in  which  a  law  of  the 
United  States  authorises  an  oalh  to  be  ad- 
ministered, that  he  will  testify,  dedare,  de- 
pose, or  certify  truly,  or  that  any  written 
testimony,  declaration,  depositlcm,  or  certifi- 
cate by  him  subscrll>ed  Is  true,  willfully  and 
contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  be- 
lieve to  be  true.  Rev.  St  U.  S.  S  5302.  It 
Is  not  necessary,  under  this  statute,  that  the 
taise  testimony  should  be  given  In  a  Judicial 
proceeding,  but,  If  the  oath  is  taken  before 
a  competent  tribimol,  officer,  or  person,  in 
any  case  In  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered, 
and  the  matter  sworn  to  is  material  and 
false,  it  is  perjury.  In  this  case,  the  oath 
administered  by  the  receiver  of  the  United 
States  land  office  was  authorized  to  be  ad- 
ministered by  a  law  of  the  United  States. 
"The  register  or  receiver  Is  authorized,  and 
It  shall  be  their  duty  to  administer  any  oath 
required  by  law  or  the  Instructions  of  the 
general  land  office,  in  connection  with  the 
entry  or  purchase  of  any  tract  of  public 
lands."  Id.  I  2246.  The  rules  of  the  gen- 
<>ml  land  office,  of  which  the  courts  take 


Judicial  knowledge,  and  which  need  not  be 
pleaded  or'  proved,  require  that,  where  a 
contest  is  ffied  in  the  local  land  office  against 
an  entry  or  other  filing,  the  register  and 
recelT«r  shall  set  a  day  for  trial,  notify  the 
contestee  of  the  time  and  place  of  hearing, 
and  on  the  day  set  for  trial  take  the  tes- 
timony of  aU  witnesses  present,  and  reduce 
the  same  to  writing,  allow  opposing  claim- 
ants to  confront  and  cross-examine  wit- 
nesses, uid  exclude  no  testimony  offered, 
unless  it  be  obviously  irrelevant  Rules  ap- 
proved August  IS,  188S,  (4  Dec  Dep.  Int 
35.)  The  rules  require  tbs  testimony  of 
witnesses  In  contest  cases  to  be  taken  and 
reduced  to  writing  by  the  <^lcers  of  the  land 
office.  TesUmony  cannot  be  taken  without 
administering  an  oath  to  tb.e  witness.  Bou- 
vler  defines  "testimony**  as  fcdiows:  "The 
statement  made  1^  a  witness  nnder  oath  or 
affirmation.**  2  Bout.  Law  Diet  588.  The 
authority  to  take  testlmoi^  carries  wltti  it 
the  power  and  authcalty,  as  wdl  as  the  re- 
qulrement,  to  administer  oaths  to  the  wit- 
nesses. "It  Is  a  genool  principle  of  law 
in  the  craistructlon  ct  all  powns  of  this 
sort  that  whve  the  end  Is  reqnhred,  the  ap- 
pnqpriate  means  are  gltea."  U.  S.  t. 
Bailey,  9  Pet  238.  The  secretary  of  the  In- 
terior Is  charged  with  the  supervision  of  pub- 
lic btidness  rdatlng  to  the  public  lands. 
Rev.  St  U.  S.  I  247&  The  commlstdoner 
of  the  general  land  office  Is  authorised  to 
perform,  xmder  the  direction  of  the  secre- 
tary of  the  Interior,  all  executive  duties  per^ 
taining  to  the  sale  and  survey  of  the  puUlc 
lands.  Id.  }  463.  The  commissioner  Is  also 
empowered,  under  the  direction  of  the  sec- 
retary of  the  Interior,  to  enforce  and  carry 
into  execution  by  appropriate  rules  and  r^- 
uiations  all  the  provisions  of  the  statute  in 
reference  to  public  lands.  Id,  {  2478. 
These  rules  and  regulations,  when  adopted, 
approved,  and  put  in  force  by  the  Interior 
department,  have  all  the  force  and  effect  of 
a  law  of  the  United  States. 

It  has  been  Tmlformly  held  that  the  heads 
of  the  executive  department  may,  with  the 
approval  of  the  president,  establish  rulM 
and  regulations  In  execution  of,  or  supple- 
mentary to.  but  not  in  conflict  with,  the 
statutes  defining  their  powers  or  conferring 
rights  upon  others,  and  when  so  adopted 
such  rules  and  regulations  have  the  force 
and  effect  of  law.  U.  S.  v.  Symonds,  120 
U.  S.  40,  7  Sup.  Ct  Rep.  411;  U.  S.  v. 
Bailey,  9  Pet  238;  U.  S.  v.  Eliason,  16  Pet. 
291;  Aldridge  v.  WiUiams.  3  How.  9;  Gra- 
tiot V.  U.  S..  4  How.  80;  Ex  parte  Reed, 
100  U.  S.  13;  Smith  v.  Whitney,  116  U. 
S.  181,  6  Sup.  Ct  Rep.  570;  U.  S.  v.  Boggs, 
31  Fed.  Rep.  337;  U.  S.  v.  Baton,  144  U.  S. 
677,  12  Sup.  Ot  Rep.  764.  The  courts  take 
Judicial  notice  of  the  rules  and  regulations  of 
the  executive  departments  of  the  government 
promulgated  by  authority  of  law.  U.  S.  v. 
Hearing,  26  Fed.  Rep.  744;  Fisher  v.  Hal- 
lock.  50  Mich.  463, 15  N.  W.  Rep.  552;  U.  8. 
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T.  wmiamB,  «  Mod.  879,  12  Pac.  Rep.  851; 
Low  T.  Hanson,  72  Me.  104;  12  Amer.  & 
Eng.  Enc  Law,  153.  The  courts  will  take 
Judicial  notice  of  tlie  rules  and  regulatioDS 
of  the  general  land  office.  U.  S.  t.  Hearing. 
26  Fed.  Rep.  T44;  12  Amer.  &  Eng.  Enc 
Law,  153.  The  conclusion  necessarilr  fol- 
lows, dedudble  from  the  statutes  of  the 
United  States,  the  rules  and  regulations  of 
the  general  land  office,  and  the  adjudica- 
tions of  the  court  of  the  bluest  resort  In 
the  nation,  that  prosecotions  for  perjury 
may  be  maintained  under  section  6397.  Rev. 
St  U.  S..  for  false  swearing  In  the  United 
States  land  offices. 

In  the  case  of  U.  S.  t.  Ball^.  9  Pet  238, 
the  supreme  court  of  the  United  States  had 
under  ccmslderation  the  question  whether  or 
not  the  crime  of  perjury  could  be  based  up- 
on an  oath  required  by  a  rule  of  the  treas- 
ury department  It  was  admitted  that  there 
was  no  statute  of  the  United  States  requir- 
ing such  oath  to  be  taken,  but  there  was  a 
statute  making  It  perjury  to  swear  falsely 
lu  Rupport  of  any  claim  against  the  United 
Status.  The  statute  defined  the  ofTcuEe,  and 
the  question  presented  for  determination  of 
th".'  court  was  wlieiber  or  not  the  oath  was 
administered  by  one  authorized  by  a  law  of 
the  United  States.  The  court  sustained  the 
etmvictlon  upon  the  ground  that  the  rule  of 
the  treasury  department  permitting  outbs  of 
tiie  character  required  to  be  made  before  a 
Justice  of  the  peace  was  a  reasonable  regu- 
lation, and  within  the  powers  of  the  secre- 
tary of  the  treasury  to  protect  the  govern- 
ment from  fraud.  This  case  has  never  been 
n-pcjiled,  but  has  been  often  quoted  and  ap- 
proved. It  might  seem  that  the  later  case 
of  U.  S.  V.  Eaton,  144  U.  S.  677.  12  Sup.  Ct 
Rei).  764,  is  in  conflict  with  the  rule  in  the 
Bailey  Case,  but  a  close  examination  of  the 
case  will  reveal  a  material  distinction.  In 
the  Eaton  Case,  supra,  the  defendant  was 
Indicted  and  tried  for  failure  to  keep  cer- 
tain books  required  to  be  kept  by  a  rule  or 
regulation  of  the  treasury  department. 
There  was  no  law  of  the  United  States  mak- 
ing It  criminal  to  fall  to  keep  such  books, 
and  hence  the  court  held  that  an  ofteuse 
oiild  not  be  created  oy  a  rule  of  the  depart- 
ment or  that  the  failure  to  do  an  act  re- 
quired by  a  rule  or  regulation  would  not  sub- 
ject the  offender  to  criminal  punlBhraent  im- 
der  other  provisions  of  the  statute.  In  the 
caao  at  bar  the  crime  of  perjury  or  false 
t<n'(>.iring  Is  doUned,  and  the  puntxhrnent  pre- 
scJ'ilMHl  by  statute,  and  the  rules  of  the  gen- 
eral land  office  iu  no  sense  create  the  of- 
fense, or  attempt  to  make  an  act  punishable, 
net  otherwise  criminal  viz.  false  swearing. 
The  act  of  taking  the  oath  Is  but  one  of  the 
material  Ingredients,  and  when  It  Is  shown 
to  have  been  administered  by  a  person  au- 
thorized  to  administer  oaths  in  sndi  cases, 
In  a  matter  In  which  an  oath  Is  authorized, 
that  Ingredient  of  the  offense  Is  complete. 
We  think  this  class  of  cases  comes  squarely 


w.'thin  the  rule  announced  by  the  supreme 
court  In  the  Bailey  Case.  Yet  we  need  not 
rely  solely  upon  the  rules  or  regulations  of  the 
general  land  olbce  alone  to  support  Uie  In- 
dictiueut  in  this  case.  Congress  has,  by  ex- 
press enactment,  recognized  and  rntifleA 
these  niles  and  regulations,  and  made  them 
law  In  Oklahoma.  Section  20  of  our  orgtuiic 
act  (26  Stat  91)  provides  "that  the  proce- 
dure In  applications,  entries,  contests  and  ad- 
judications in  the  territory  of  Oklahoma, 
ahull  be  In  the  form  and  manner  pi  escribed 
under  the  homestead  laws  of  the  United 
Shites.  and  tiie  general  principles  .and  pro- 
visions of  the  homestead  laws."  It  will  be 
observed  that  this  law  goes  furtiier  than  to 
make  the  homestead  laws  applicable,  and 
adopts  and  puts  in  force  the  procedure  in 
contests  then  In  force,  as  well  as  the  gen- 
eral provisions  and  principles  of  the  home- 
stead laws.  What  was  the  procedure  in 
contests  at  that  time?  It  was  the  prac- 
tice and  requirement  of  the  department  and 
had  always  been,  to  require  witnesses  In 
contest  cases  to  be  sworn  by  the  register  or 
receiver  before  proceeding  to  take  their  tes- 
timony. This  was  well  known  to  the  legis- 
lative power  when  the  above  statute  was 
enacted,  and  we  must  assume  that  they 
legislated  wi,th  special  reference  to  the  law 
as  It  then  existed,  and  not  only  the  law  as 
foimd  in  the  statutes  of  the  United  States, 
but  also  the  general  principles  and  ppovl- 
slons  governing  and  applicable  to  such  laws, 
as  well  as  the  practice  and  procedure  then 
in  vogue  In  the  department  and  land  offices. 
And  If  ^  It  were  conceded  that  there  is  no 
authority  given  by  statute  for  administer- 
ing oaths  to  witnesses  In  contest  cases.  In 
other  Jurisdictions,  certainly  the  rule  is  dif- 
ferent In  this  territory,  and  In  every  instance 
where  an  ooth  was  required  by  a  regulation 
of  the  general  land  office  in  relation  to  home- 
steads on  the  public  lands,  prior  to  the  adop- 
tion of  the  organic  act,  such  oaths  are  now 
authorized  by  a  law  of  the  United  States. 

It  Is  earnestly  contended  by  counsel  for 
appellant  that  the  indictment  In  this  case 
can  only  be  held  sufficient  under  section  5 
of  the  act  of  March  3,  1S57.  (11  Stat  250;) 
and,  as  they  further  contend  that  said  sec- 
tion Is  repealed  by  sections  5395  and  5596 
of  the  Revised  Statutes,  it  Is  Insisted  that 
the  demturer  to  the  indictment  should  have 
been  sustained.  As  to  whether  section  5, 
supra,  is  still  In  force.  Is  a  question  upon 
which  the  courts  of  the  country  seem  to  be 
divided.  Section  5392.  Rev.  St  U.  S.,  de- 
fining the  crime  of  perjury,  was  adopted  and 
became  a  law  In  1790.  .  It  was  evidently 
found  to  be  Insufficient  to  embrace  all  cases 
of  false  swearing,  and  to  meet  and  provide 
a  punishment  for  a  certain  doss  of  special 
cases  that  ml^t  arise  In  the  United  States 
land  offices,  congress,  in  1857,  passed  an  act 
which  was  entitied  "An  act  in  addition  to  an 
act  more  effectmtily  to  provide  for  punish- 
ment of  certain  crimes  against  the  United 
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States,  and  for  othw  purposes."  This  act 
iB  composed  of  Ave  Bectlona  1,  2,  and  8 
are  carried  forward,  and  incoiporated  Into 
the  Revised  Statutes  as  sections  5341,  5342, 
and  5343,  respectively.  Section  5  was  omit- 
ted from  the  revialon,  and  is  as  follows: 
"Sec  5.  And  be  it  further  enacted  that  In 
all  cases  where  any  oath,  affirmation  or  affi- 
davit shall  be  made  or  taken  before  any 
raster  or  receiver,  or  either  or  both  of 
them,  of  any  local  land  office  In  the  United 
States,  or  any  territory  thereof,  or  where  any 
oath,  affirmation  or  affidavit  shall  be  made 
or  taken  before  any  person  authorized  by  the 
laws  of  any  state  or  territory  of  the  United 
States  to  administer  oaths  or  affirmations  or 
take  affidavits,  and  such  oaths,  affirmations 
or  affidavits  are  made,  used  or  ffied  Id  any 
of  the  said  local  land  offices,  or  in  the  gen- 
eral land  office,  as  well  in  cases  arising  im- 
der  any  or  either  of  the  orders,  regulations 
or  instructions  concemtng  any  of  the  public 
lands  of  the  United  States,  issued  by  the 
commissioner  of  the  general  land  office,  or 
oth^  proper  officer  of  the  government  of  the 
United  States,  as  under  the  laws  of  the 
United  States,  In  any  wise  relating  to  or 
affecting  any  right,  claim  or  title  of  any  con- 
test therefor  to  any  of  the  public  lands  of 
the  United  States,  and  If  any  person,  or  per- 
sons, shall  taking  snch  onth,  affirmation  or 
affidavit,  knowingly,  willfully  or  corruptly 
swear  or  affirm  falsely,  the  same  shall  be 
taken  and  deemed  to  be  perjury,  and  the 
person  <w  persons  guilty  thereof  shall  upon 
conviction  be  liable  to  the  punishment  pre- 
scribed for  that  offense  by  the  laws  of  the 
United  States."  11  Stat.  250.  This  section 
is  much  broader  and  more  comprehensive 
than  section  5392,  and  many  acts  that  were 
theretofore  not  punishable  were  by  its  pro- 
visions made  criminal,  and  the  punishment 
prescribed  for  perjury  made  appUcable  there- 
to. 

An  examination  of  the  act  of  1^7  discloses 
the  fact  that  each  of  its  sections  relate  to  a 
different  subject  and  each  Is  independent 
and  complete  within  itself.  Section  6  re- 
peats the  enacting  clause,  and  Is  as  com- 
plete within  itself  as  if  it  stood  separate 
and  alone,  and  Is  to  all  Intents  and  pur- 
poses an  independent  and  com  pi  ete  act 
It  did  not  have  the  effect  to  reiwal  the 
act  of  1790,  deftning  the  crime  of  perjury, 
for  the  reason  that  the  act  of  1790  (now  sec- 
tl«i  5332)  was  general  in  its  terms,  while 
the  act  of  1857  was  fecial  in  Its  provisions 
and  application.  There  has  been  no  suT^e- 
qoent  legislation  which  directly  or  by  Impli- 
cation repeals  the  act  of  1857,  further  de- 
fining false  swearing,  unless  It  is  repealed 
by  the  follnre  of  the  revision  committee  to 
Incorporate  it  In  the  Revised  Statutes,  or  by 
tile  temnB  of  the  prorlslons  of  tltie  74,  Rev. 
St  The  Intention  ot  congress  as  to  repeal 
of  prior  statatee,  by  the  protons  of  title 
74.  is  to  be  determined  by  the  language  em- 
ployed to  Indicate  their  purpose  and  the 


objects  to  be  attained.  Hie  revisers  were 
not  authorized  or  empowered  to  make  any 
changes  In  the  then  existing  laws,  or  to  omit 
any  laws  ot  a  general  nature.  The  purpose 
of  the  revision,  as  gathered  from  the  law  an- 
tliorbslng  same,  was  to  bring  forward  and 
Incorporate  In  one  volume  and  uaA&e  ap- 
propriate heads  and  titles  all  the  laws  In 
force  at  the  time.  Title  74  of  the  Revised 
Statutes  was  evidently  prepared  by  the  re- 
visers, and  submitted  with  their  work,  as 
necessary  for  Its  completion.  Section  5594 
of  this  tltie  Is  declaratory  of  the  scope  of  the 
Revised  Statutes,  and  shows  that  the  pur- 
pose was  to  embrace  all  the  statutes  of  the 
United  States  that  were  general  and  per- 
manent In  th^r  character;  and  this  section, 
construed  In  connection  with  section  5593, 
clearly  demonstrates  that  It  was  not  the 
purpose  of  congress  to  have  omitted,  or  to 
repeal  by  this  act,  any  law  of  a  permanent 
or  general  nature  which  had  not  been  pre- 
viously repealed  or  superseded  by  a  subse- 
quent act 

Section  5590  provides:  "AU  acts  of  con- 
gross,  passed  prior  to  said  first  day  of  De- 
cember,  one  thousand  eight  hundred  and  sev- 
enty-three, any  portion  of  which  Is  embraced 
In  any  section  of  said  revision,  ore  hereby 
repealed,  and  the  section  applicable  thereto 
sluill  be  in  force  In  lien  thereof,  all  parts  of 
su<^  acts  not  contained  In  sucn  revision  hav- 
ing been  repealed  or  superseded  by  subse- 
quent acts,  or  not  being  g^eral  and  per- 
manent in  their  nature.  Provided  that  the 
incorporation  into  said  revision  of  any  gen- 
eral, any  permanent  provision  taken  from  an 
act  making  appropriations,  or  from  an  act 
containing  other  provisions  of  a  private,  local 
or  temporary  character,  shall  not  repeal  or 
In  any  manner  affect  any  appropriation,  or 
liny  provldon  of  a  private,  local  or  temporary 
cliaracter  contained  In  any  of  said  acts,  but 
the  same  shall  remain  In  force,  and  all  acts 
of  congress  passed  prior  to  said  last-named 
day,  ho  part  of  whldi  are  embodied  in  said 
revision,  shaU  not  be  affected  or  changed  by 
Its  enactment"  The  purpoee  of  this  section 
is  to  repeal  hot  one  doss  of  laws,  and  it  Is 
explanatory  of  the  reasons  for  snch  repeal. 
The  entire  section  would  seem  to  have  been 
unnecessary  as  affecting  the  validity  of  any 
laws;  and,  while  It  contains  the  repealing 
prorl^ons,  it  also  dlsdoses  the  purpose  of 
congress,  and  gives  as  a  reason  for  repealing 
a  certain  class  of  abrogated  laws  that  they 
had  already  been  repealed  w  superseded  by 
subsequent  statutes.  If  this  was  the  object 
of  the  revision  and  the  purpose  of  congress 
in  adopting  tltie  74,  then  It  cannot  be  con- 
traded  with  reas<m  that  section  5  of  the  act 
of  1857  Is  repealed,  for,  as  before  state*!, 
there  had  been  no  subsequent  legislation 
prior  to  the  adoption  of  the  Revised  Statutes, 
which  repealed  or  superseded  its  provisions, 
lliis  secti<Mi  is  special  in  Its  application,  and 
permanent  In  character,  and,  standing  as 
an  Independent  statute,  complete  wltiiln  it- 
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self,  It  may  stand  alone  without  the  aid  of 
any  other  statute  or  part  of  statute;  and  as 
no  part  of  it  can  be  said  to  be  embraced  In 
any  part  of  said  revision,  and  there  is  no 
section  in  the  Kevised  Statutes  properly  and 
completely  applicable  thereto,  and  hence 
none  to  be  In  force  in  lieu  thereof.  It  must 
bo  yet  in  force,  and  was,  no  doubt,  omitted 
from  the  revision  by  inadvertence  and  over- 
sight It  is  a  very  necessary  and  wise  pn> 
vlEdon  of  law.  It  makes  many  acts  of  false 
swearing  criminal  which  would  not  otherwise 
be  punisboble,  and  the  tendency  of  the  times, 
as  evidenced  by  the  legislative  enactments 
of  modern  times,  is  to  broaden,  rather  than 
narrow,  the  scope  of  our  criminal  statutes 
defining  and  punishing  the  many  acts  of 
false  sweaiing. 

Section  6392  defines  pei:jury  generally,  and 
is  general  in  its  application,  wtille  section 
S,  Act  1857,  is  speedily  applicable  to  cases 
ot  making  false  aitldavits,  or  giving  false  tes- 
timony In  or  to  be  used  in  land  ofilces,  in 
connectiMi  with  the  disposal  of  public  lands. 
They  are  concurrent  statutes,  not  In  con- 
flict, and  both  In  force,  and  a  prosecution 
may  be  maintained  under'either.  A  convic- 
tion  in  the  case  at  bar  may  be  sustained  un- 
der either  statute  If  the  proceedings  are  oth- 
erwise regular  and  ocmform  to  law.  And 
there  was  no  error  in  overruling  the  de- 
murrer for  the  reason  that  there  waa  no  law 
authorizing  the  proceedings. 

It  is  urged  in  support  of  the  demurrer 
that  the  Indictment  does  not  show  that  the 
proceedings  in  the  land  office  were  had  be- 
fore the  register  and  receiver,  acting  Jointly. 
The  indictment  alleges  that  at  the  time  of 
the  giving  of  the  alleged  false  testimony 
there  was  a  register  and  receiver  of  the 
United  States  land  otBce  at  Oklahoma  City, 
OkL  T.  It  shows  wbfi  each  of  them  were. 
It  shows  that  a  land  contest  was  pending 
In  said  land  office,  of  which  office  Joibn  H. 
Burford  was  at  the  time  the  duly-qualified 
register,  and  John  O.  Delaney  the  duly-quall- 
fled  receiver:  that  in  said  land  contest  one 
Andrew  J.  Bro\vn  was  seeking  to  have  the 
homestead  entry  of  Clay  Peters  for  the 
N.  W.  %  of  section  35,  la  township  12 
N.,  range  3  W.  of  the  Indian  meridian,  can- 
celed and  forfeited  to  the  United  States.  We 
know  08  a  matter  of  law  that  the  lands  de- 
scribed in  the  indictment  are  in  the  Okla- 
homa land  district,  and  that  the  raster  and 
rec^rer  of  that  land  office  hare  Jurisdlctl<m 
over  any  proceeding  or  contest  having  for 
Its  object  and  purpose  the  cancellation  of  a 
homestead  entry  for  said  land.  They  are  a 
competeait  tribimal,  onder  the  laws  of  the 
United  States,  to  try  and  determine  any 
question  as  to  the  validity  of  a  homestead 
entry  within  the  bonndoiles  of  their  land 
district;  and  for  the  purpose  of  hearing  tes- 
timony in  8U(±  cases  eitber  of  them  are  au- 
thorised by  a  law  of  the  United  States  to 
administer  oaths  to  witnesses  and  parties 
to  the  proceedings.   It  does  not  follow  that 


they  must  act  Jointly  In  aU  their  official  du- 
ties. Kach  laud  office,  fio  be  l^^y  con- 
stituted and  authorized  to  transact  busdness, 
must  be  supplied  with  a  register  and  a  re- 
ceiver. Tlie  indictment  here  shows  that  the 
Oklahoma  land  oSlce  had  both  at  the  time 
of  the  trial  of  the  Brown  v.  Peters  contest 
case.  They  can  act  Independently  and 
separately  In  most  of  the  matters  pertaining 
to  their  duties  in  the  land  oitice.  They  need 
not  act  Jointly  in  administering  oaths,  or  In 
examining  witnesses,  or  In  hearing  testimony, 
for  all  testimony  Is  required  to  be  reduced 
to  writing,  and  cases  made  be  decided  upon 
the  record  so  made.  But  In  rendering  opln- 
ions  and  publishing  decisions  on  matters  af- 
fecting the  rij^ts  or  Interests  of  adverse  par- 
ties the  law  contemplatea  that  th^  shall 
act  Jointly.  Many  of  their  duties  are  sep- 
arate and  distinct,  and  In  many  instances 
the  duties  of  the  one  cannot  be  performed 
by  the  other.  If,  as  in  the  case  at  bar,  the 
office  is  supplied  with  both  officers,  whether 
both  are  actually  present  or  not,  either  may 
swear  witnesses,  either  may  hear  the  testi- 
mony, either  may  direct  the  proceedings,  sn- 
perintend  the  reducing  of  testimony  to  writ- 
ing, pass  upon  the  questions  of  practice,  un- 
less a  Joint  ruling  is  at  the  time  demanded 
and  either  may  conduct  the  entire  hearing 
of  a  contest  until  a  finding  of  iTact  is  made 
and  conduaions  of  law  annonnced,  in  which 
matters  they  should  act  Jointly,  and  either 
concur  or  dissent  This  has  been  the  rule 
of  practice  and  procedure  In  the  land  offices 
since  their  establl^unent,  and  has  been  ac- 
quiesced in  by  the  executive  departments, 
the  courts,  and  people,  until  it  has  become 
a  settled  rule  of  procedure  which  we  see 
no  reasra  to  disturb  In  this  ease. 

In  farther  support  of  the  demurrer  It  Is 
contended  that  there  Is  no  aUegation  In  the 
Indictment  to  Uie  effect  that  the  contest 
of  Brown  v.  Peters  was  pending  before  the 
register  and  receiver,  and  that  the  allegation 
that  sfUd  contest  was  pending  In  the  Unit- 
ed States  land  office,  and  then  and  there 
came  on  to  be  heard,  Is  not  equivalent  to  an 
allegation  that  the  omtest  was  pradlng  be- 
fore and  came  <m  to  be  heard  by,  the  register 
and  rec^TW.  If  this  allegattmi  stood  alone, 
and  was  not  aided  by  the  other  allegations 
of  the  Indictment,  there  might  be  some  rea- 
son In  ^[ipellant's  contention.  But  the  al- 
legatiMt  is  that  "in  the  United  States  land 
office  at  OklabiHna  City,  In  sold  county,  of 
which  said  office  John  H.  Burford  was  them 
and  th««  the  re^stw,  and  Jtrtm  0.  Delaney 
wasthraand  there  the  receiver,  acertaln  land 
conti!St  and  cause  vnis  pending,  and  then  and 
there  came  on  to  be  tried."  This  allegation  Is 
equlvalrat  to  an  allegation  tiiat  the  contest 
came  wi  to  be  heard  In  the  land  office  b^re 
the  register  and  recover.  The  term  "land  of- 
fice," as  here  used  in  thelndlctmoithasaspe- 
(dal  and  w^-understood  meaning.  It  does  not 
refer  to  the  room,  building,  w  place  whrae* 
in  the  business  Is  transacted,  bat  means  Q» 
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constituted  legal  power  or  aathcMity  which 
acts  and  controls.  It  is  used  In  the  same 
sense  as  "court"  In  ordinary  legal  parlance. 
A  court  cannot  exist  without  a  Judge,  and 
there  must  be  a  cleik  and  a  sheriff  or  mar- 
shal; but  an  allegation  that  a  cwtoin  cause 
was  pending  in  the  district  court  of  a  cer- 
tain place  Is  sutflcient,  without  alleging  that 
a  certain  person  was  acting  as  Judge  of  said 
court,  or  that  a  Judge  was  present.  U.  S. 
T.  Walsh,  22  Fed.  Rep.  614.  CcHigress  has 
recognized  this  rule,  and  applied  It  to  the 
higher  land  office.  Section  2246,  Rev.  St, 
authorizes  the  register  and  receiver  to  ad- 
minister  oaths  required  by  the  Instructions 
of  the  general  land  office.  To  say  that  this 
meant  the  place  or  room  In  which  the  com- 
missioner does  business  would  be  silly.  The 
words  "general  land  office"  are  here  used 
to  designate  the  iiower  rested  with  the  au- 
thority to  Issue  instructions.  Strictly  speak- 
ing, there  can  be  no  United  States  land  office 
without  a  register  and  a  recover,  and  when 
an  office  Is  legally  establlshcfl  and  organized 
with  Its  register  and  receirert  and  the 
tMundaries  of  Its  district  established,  it  has 
jurisdiction  over  all  public  Innds  In  its  dis- 
trict, set  apart  for  entry,  and  the  proceed- 
ings relating  to  same,  in  the  first  Instance; 
and  when  It  Is  alleged  that  a  land  office  has 
the  proper  officers,  and  that  such  proceed- 
ings were  pending  In  such  office  as  the  court 
Knows  It  had  Jurisdiction  of  anu  authority 
to  hear,  it  Is  all  the  law  requires,  and  is  suffi- 
cient; and  the  Indictment  in  this  case  Is  not 
open  to  the  objections  urged. 

The  appellant  filed  his  motion  and  affidavit 
in  the  court  below  for  a  diange  of  Judges, 
aUegtng  bias  and  prejudice  of  the  presiding 
Judge.  This  motlcHi  was  overruled,  and  he 
complains  of  the  acti<Hi  of  the  court.  In 
the  case  of  Stanley  v.  V.  S.,  33  Pac.  Rep. 
1026,  recently  decided  in  this  court,  we  held 
that  the  tnritorial  statute  providing  for 
change  of  Judge  Is  not  in  harmony  with  our 
organic  act,  and  that  no  change  of  Judge 
can  be  had  In  either  a  federal  or  territorial 
criminal  case.  We  adhere  to  the  ruling  in 
that  case,  and  hence  there  was  no  error  in 
overruling  said  motion. 

Appellant  then  filed  his  application  and 
affidavit,  corroborated  fhe  affidavits  of 
five  other  persons,  requesting  a  change  of 
renne  from  the  coon^.  This  application 
was  properly  overruled.  Neither  of  the  affi- 
davits presented  In  support  of  the  motion 
contains  any  grounds  or  reason  for  a  change 
ot  TOine.  The  affidavit  of  Peters  reads  as 
follows:  "Clay  Peten,  the  above-named 
d^endant,  being  duly  sworn  on  oath  states 
tbat  a  fair  and  Impartial  trial  cannot  be  had 
In  said  county  of  Oklahoma.'*  Five  other 
persons  swear  that  tli^  have  read  the  above 
affidavit,  and  It  la  troe,  aa  they  verUy  be- 
lieve. If  tfawe  were  any  causes  listing 
to  prevent  the  defendant  from  having  a  fair 
and  impartial  trial  in  Oklahoma  county,  It 
W.1S  his  duty  to  bring  them  to  the  knowl- 


edge of  the  court  by  setting  out  such  reasons 
fully  In  his  affidavit;  and  each  of  the  cor- 
rtkborating  affidavits  should  have  stated  all 
the  facts  whicli.  In  the  opinion  of  the  wit- 
nesses, would  operute  to  prevent  a  fair  trial. 
It  is  the  duty  and  province  of  the  court  to 
pass  upon,  such  questions,  and  there  la  no 
error  in  overruling  an  application  for  a 
change  from  the  county  which  simply  alleges 
a  conclusion,  without  stating  any  reasons 
for  such  change  or  conclusion.  The  provi- 
sion of  our  criminal  procedure  was  adopted 
from  the  Dakota  statutes,  and  the  supreme 
court  of  Dakota  has  ottea  construed  Its  pro- 
visions, and  we  think  correctly,  and  we  fol- 
low the  rulings  of  that  court  In  Territorj- 
V.  Egan,  3  Dak.  125.  13  N.  W.  Rep.  5G8. 
that  court  said:  "Affidavits  for  change  of 
venue  from  county  must  state  facts  and  cir- 
cumstances from  which  the  conclusions  are 
deduced  that  a  fair  and  impartial  trial  can- 
not be  had.  The  court  must  be  aatisfled  from 
the  facts  positively  sworn  to  In  the  affi- 
davit, and  not  from  a  general  conduslon 
to  which  the  defendant  may  swear,  or  which 
his  witnesses  may  depose  they  verily  believe 
to  be  true."  This  same  doctrine  is  held  by 
the  courts  In  a  number  of  states.  People  v. 
McCauley.  1  CaL  383;  People  v.  Yoakum, 
53  CaL  566;  State  v.  StOkely,  18  Minn.  282, 
(GU.  249;)  State  v.  Ball,  ffowa,)  25  N.  W. 
Rep.  757. 

Some  of  the  instructions  given  by  the  court 
on  the  trial  of  the  cause  are  complained  of 
by  the  defendant  Only  a  few  of  the  In- 
Htmotions  given  are  set  out  in  the  abstract 
of  record  filed  in  this  court  and  the  abstract 
does  not  contain  the  evidence.  As  abstract 
propositions  of  law,  we  perceive  no  objections 
to  the  instructions  before  us.  They  seem 
to  be  applicable  to  suoh  issues  as  would 
present  themselves  on  a  trial  of  this  kind. 
They  correcUy  state  the  law,  and  are  fair 
to  the  appellant  The  Instructions  requested 
by  appcdhmt  and  refused  by  the  court  can- 
not be  considered  in  this  court.  If  any 
portions  of  the  instructions  given  by  the  court 
are  absent  we  will  not  con^der  the  correct- 
ness of  instructions  refused.  Every  presump- 
tion must  1)0  In  favor  of  the  regularity  and 
correctness  of  the  proceedings  and  rulings 
of  the  court  below,  and  those  presumptions 
prevail  until  the  party  complaining  shnll 
point  out  and  properly  present  the  errors,  If 
any  exist  to  the  appellate  court  We  will 
presume,  in  the  absence  of  part  of  Uie  instruo- 
tions  given,  that  the  Instructions  given  cov- 
ered all  the  questions  of  law  necessary  to 
inform  the  jury  on  every  question  invi^ved 
in  tiie  trial  of  the  cause,  and  that  they  em- 
brace all  the  quMtions  presented  In  the  in- 
structions refosedl.  Any  errors  complained 
of  must  be  made  apparent  by  llie  record 
presented  to  tUa  court,  and  tlila  has  not 
been  done  In  this  Instance. 

A  number  of  otiier  rulii^  of  the  trial  oonrt 
are  complained  of,  and  errors  assigned  call- 
ing In  queatitm  their  correctneost  but  as  tbx^ 
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are  not  dlBcuased  In  appellant's  brief  they 
most  be  taken  as  waived  and  abandoned, 
and  we  shall  not  ^ve  them  'Consideration. 
So  far  fts  we  can  determine  from  the  record 
before  us,  the  appellant  has  had  a  fair  trial, 
bos  had  the  benefit  of  a  proper  and  correct 
application  of  the  law,  has  been  ably  defend- 
ed by  competent  and  industrious  counsel, 
and  we  find  noUUng  in  the  record  which  will 
justify  us  In  tnterferlns  with  the  judgment 
of  tho  trial  court.  We  have  examined  and 
disposed  of  each  question  presented  in  the 
brief  of  appellant,  and  treated  the  case  as 
properly  before  this  court.  Notwithstanding 
this  action,  we  deSlre  to  disclaim  any  purpose 
of  establishing  a  precedent  of  passing  upon 
oases  in  this  court  upon  records  such  as  Is 
presented  In  this  case.  The  abstract  is  bat 
little  more  than  an  index  to  the  record  pre- 
sumed to  be  on  file  in  the  district  court. 
While  our  practice  act  provides  tor  the  re- 
view of  criminal  cases  In  the  supreme  court 
upon  an  abstract  of  the  record  presmted  by 
the  appelant,  the  abstract  when  tiled  should 
contabi  such  parts  of  the  record  as  to  prop- 
erly and  fully  presoit  all  objectiona  to  the 
proceedings  bt  the  trial  court,  and  such  parts 
of  the  record  as  It  porports  to  contain  should 
be  complete.  In  ord«'  to  give  this  court  Ju- 
risdiotlwi.  the  abstract  shootd  contain  the  no* 
tloe  of  appeal  served  upon  the  clerk  of  the 
trial  court,  as  well  as  the  notice  of  appeal 
served  upon  the  United  States  attorney. 
Our  organic  act  provides  that  cases  may  be 
taken  to  the  supreme  court  by  appeal  or 
writ  of  erroT^  but,  hiasmuch  as  our  leglala- 
ture  has  failed  to  provide  the  mode  of  pro- 
ceeding hi  writs  of  wTor,  we  are  left  in  fed- 
eral cases  to  f<dlow  the  practice  in  the  fed- 
eral courts  or  the  conunon-law  practice.  Our 
criminal  procedure  sot  is  adopted  from  the 
Dakota  Code,  but  for  some  reason,  not  ap- 
parent, the  legislature  saw  fit  to  omit  the 
provisions  ot  that  Code  under  the  title  "Writ 
at  Error  and  Appeal  to  tho  Supreme  Coiurt," 
and  In  lieu  thereof  Inserted  the  provisions  of 
the  Iowa  CMnUnal  Code  on  appeals,  and 
which  provides  for  appeals  only  in  criminal 
cases.  In  passbig  upon  questicms  of  practice 
under  this  chapter,  which  appears  as  article 
2,  0.  72,  of  our  statute,  the  supreme  court 
of  Iowa  has  repeatedly  held  that,  if  the  ab- 
stract fails  to  contain  the  notices  of  appeal, 
the  case  will  be  dismissed  without  examina- 
tion. State  V.  Farrington,  51  N.  W.  Rep. 
256;  State  ,v.  Rogers,  32  N.  W.  Bop.  7;  State 
V.  Mcintosh,  49  N.  W.  Rep.  845;  State  v. 
Campbell,  46  N.  W.  Rep.  115.  It  Is  further 
held  by  the  cjourt  that  when  the  abstract 
fails  to  allege  or  show  that  It  contains  an  ab- 
stract of  all  the  record  In  the  case  the  case 
cannot  be  reviewed  by  the  supreme  court 
State  V.  Hogan.  (Iowa,)  46  N.  W.  Rep.  003. 
An  abstract  that  falls  to  show  that  It  con- 
tains all  the  evidence,  and  shows  that  It  does 
not  contain  all  the  Instructions,  falls  to  pre- 
sent a  case  upon  which  the  rulings  of  the 
ioart  in  overruling  a  motion  for  new  trial 


can  be  reviewed.  State  v.  Butteifield,  (Iowa.) 
34  N.  W.  Rep.  760.  The  court  cannot  con- 
sider exceptions  to  Instructions  ^vai  and  or- 
der overruling  motion  for  new  trial,  wliere 
the  instructions  and  motion  do  not  appear 
in  the  abstract  State  v.  Sexaner,  (Iowa,)  54 
N.  W.  Rep.  431;  State  v.  Duckworth,  ^owa,) 
GO  N.  W.  Rep.  549.  We  cite  these  anthori- 
ties  in  order  to  show  that,  while  a  case  may 
be  reviewed  upon  an  abstract  of  the  record, 
such  abstract  must  show  that  the  appeal 
has  been  taken;  that  the  proper  record  has 
been  perfected  and  filed  in  the  court  bdow, 
and  that  the  abstract  is  an  abstract  of  all 
the  record;  and  the  abstract,  when  made, 
should,  we  think,  be  authenticated  in  some 
manner.  We  have  reviewed  this  case  at 
considerable  length  on  account  of  its  Im- 
portance to  the  defendant,  and  also  to.  we 
trust,  finally  dispose  of  some  of  the  difficult 
questions  which  have  so  frequenUy  been  be- 
fore this  court.  The  Judgment  of  the  dis- 
trict court  is  affirmed,  at  costs  of  appellant 


(9  Utah.  a2U 

PETTIT  V.  PARSONS. 
(Supreme  Conrt  of  Utah.    Aug.  81,  1893.) 

AsaiONMBST  FOR  BbKRPIT  OP  CREDITORS— FSAro 
— PBBrBRSXORS— EVIDKKOB. 

1.  Fraud  on  the  part  of  asdgnors  for  ths 

benefit  of  creditors  does  not  vitiate  the  assign- 
ment as  to  the  asaignee  and  the  creditors  pre- 
ferred thereby,  unless  they  participated  In  the 
fraud. 

2.  The  fact  that  a  creditor  preferred  io  an 
assienment  is  a  brother  of  the  assignor  Is  not 
an  eleraoDt  of  frand  per  se. 

3.  Wh^  an  assif^nmeot  for  the  benefit  of 
creditors  is  attacked  as  fraudulent,  evIdMce  itf 
fraud  on  the  part  of  the  assignors  is  properly 
excluded  where  there  is  no  oner  to  show  that 
the  assignee  or  preferred  creditors  partidpated 
therein. 

Appeal  from  ttilrd  district  ootut;  0.  S. 

Zane,  Justice. 

Action  by  Orson  H.  PettIt  against  E.  H. 
Parsons.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

S.  W.  Darke,  for  appellant  Rawlins  & 
Critdilow,  for  respondait 

BARTCU,  J.  In  this  case  the  plainidir 
was  In  the  possession  of  certain  goods  as  as- 
slgneo,  and,  while  so  in  possession,  the  de- 
fendant, being  United  States  marshal,  seized 
the  goods  under  a  writ  of  attachment,  and 
sold  them.  The  plaintiff  brought  this  action 
to  recover  possession,  or,  if  delivery  could 
not  be  obtained,  then  for  the  value  of  the 
goods.  The  Jury  returned  a  verdict  In  his 
favor  for  the  sum  of  $880  and  costs,  and,  a 
motion  for  a  new  trial  having  been  over^ 
ruled,  the  defendant  appealed  to  this  court 

Counsel  for  defendant  contends  th^t  the 
assignment  made  by  the  firm  of  Webb  &  01- 
sen  for  tLe  benefit  of  their  creditors,  and 
under  which  the  plaintiff  claims  possession, 
was  fraudulent  and  void.  There  are  some 
charges  of  fraud  as  to  Webb  &  Olsen  set  np 
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In  the  answer,  but  there  Is  no  aUegatlon  con- 
necting ^ther  the  assignee  or  the  creditors 
with  It.  Nor  does  the  evidence  show  that 
the  assignee  or' creditors  participated  In  any 
fttind,  or  were  connected  therewith.  In  fact, 
it  appears  to  be  admitted  that  the  assignee 
knew  nothing  of  the  aastgmnrait  before  it 
was  made,  nor  until  the  papers  were  handed 
to  him  executed,  and  he  was  asked  to  serve 
as  assignee.  The  defendant  offered  to  intro- 
duce In  evidence  a  bin  of  sale  and  chattel 
mortgages,  made  to  creditors  prior  to  the 
assignment;  but,  there  being  nothing  to 
show  that  ^e  assignee  had  anything  to  do 
with  tiie  transactions  prior  to  the  assign- 
ment, and  no  allegations  of  fraud  as  to  the 
creditors  appearing  in  the  answer,  the  court 
refused  to  admit  them.  Counsel  complains 
of  this  ruling  by  the  court.  Fraud  will  not 
be  presumed.  It  most  be  alleged,  and  the 
party  alleging  It  must  prove  It  by  competent 
evidrace.  Bven  If  these  instruments  were 
fraudulent,  they  would  not  invalidate  the 
assignment,  unless  It  were  shown  that  the 
asdgnee  or  benefldaries  participated  in  the 
fraud.  The  defendant  made  no  offer  to 
show  that  such  was  the  case,  and  therefore 
the  ruling  of  the  court  was  propw.  Other 
evidence  offered  for  similar  purposes  was 
likewise  properly  excluded. 

Counsel  lays  much  stress  upon  the  fact 
that  one  of  the  preferred  creditors  is  a 
brother  of  one  of  the  as^gnors.  While 
courts  will  always  scrutinize  such  transac- 
tions, yet  it  Is  not  an  element  of  fraud  per 
se.  Such  a  preference,  when  the  as^gnor 
acts  In  good  faith,  may  be  given  In  the  exer- 
cise of  a  lawful  ri^t,  and  will  not  affect  the 
conveyance.  It  Is  a  right  which  results 
from  the  absolute  ownership  of  property. 
The  supreme  court  of  MisedsEdpid,  in  El- 
dridge  V.  Philllpson,  58  Miss.  270,  said: 
"Preferences  to  creditors  are  valid  If  they 
be  bona  fide,  and  reserve  no  benefit  to  the 
debtor.  The  right  to  make  a  preference  re- 
sults from  the  dominion  which  the  owner 
has  over  his  property.  It  is  a  part  of  his 
proprietoratiip.  The  law  has  not  said  he 
shall  divide  his  estate  ratably  among  his 
creditors.  It  has  left  to  him  the  discretion 
to  act  as  he  wills,  provided  only  he  acts  with 
the  honest  intent  to  pay  a  valid  debt,  and 
does  not,  under  cover  of  such  a  dlsposdtloa, 
stipulate  for  a  benefit  to  himself."  In  Tomp- 
kins V.  Wheeler,  16  Pet  106,  Mr.  Justice 
Thompson,  delivering  the  opinion  of  the 
court,  said:  "That  a  debtor  has  a  legal  right 
to  prefer  one  or  more  of  his  creditors  over 
others,  when  the  transaction  is  bona  fide,  Is 
not  an  open  question  in  this  court."  Brooks 
V.  Marbury,  11  Wheat  78;  Reed  v.  Mcln- 
tyre,  98  U.  8.  507.  Nor  does  fraud  on  the 
part  of  the  assignors  vfHate  the  as^gnment 
or  affect  tbe  ri^ts  of  the  assignee  and  of 
the  benefldaries  of  the  trust  who  had  no 
knowledge  of  the  fraud,  and  were  In  no  way 
connected  with  it.  To  have  such  an  effect, 
there  must-  be  a  fraudulent  contrivance  on 


the  part  of  the  assignee  or  of  the  persons  to 
be  benefited  by  the  assignment  Mr.  Chief 
Justice  Foller,  In  Peters  v.  Bain,  133  C.  3. 
690,  10  Sup.  Ot  Rep.  354.  says:  "The  Inquiry 
is  not  whether  the  grantotB  had  been  previ- 
ously guilty  of  fraud  or  embezzlement,  but 
whether  this  particolar  conveyance  was 
made  with  a  fraudulent  Intent  known  to  the 
trustee  or  benefldaries."  So,  in  this  case, 
the  question  la  not  whether  the  assignors 
were  guilty  of  fraud  anterior  to  the  assign- 
ment, but  whether  such  fraud.  If  any  was 
committed,  was  participated  in  by,  or  was 
within  the  knowledge  of,  the  assignee  or 
benefldaries.  Emerson  v.  Seuter,  118  tJ.  S. 
8,  6  Sup.  Ct  Rep.  981;  Mayer  v.  Hellman, 
91  U.  S.  490;  Estee  v.  Gunter,  122  U.  S.  450, 
7  Sup.  Ct  Rep.  1275.  Nothing  appears  upon 
the  face  of  the  Instrument  In  question  to  In- 
dicate that  it  was  made  for  any  other  pur- 
pose than  to  make  a  bona  fide  provision  for 
the  payment  of  the  debts  of  the  assignors, 
providing  first  for  the  preferred  creditors, 
and  then  for  other  creditors.  Nor  does  the 
record  disclose  any  spedflc  acts,  made  out 
by  the  proofs,  establishing  any  actual  fraud 
in  whidi  the  assignors  and  assignee  or  cred- 
itors were  participants.  Under  these  drcum- 
stances,  the  assignee  was  lawfully  In  posses- 
ion of  the  goods,  and  the  writ  of  attachment 
conferred  no  right  of  seizure  and  sale  upon 
the  Unified  States  marshal.  He  is  therefore 
responsible  for  bis  unlawful  act  The  Judg- 
ment of  the  conrt  below  Is  a^med. 

MINBB  and  SMITH,  JJ.,  concor. 


(9  Utah,  836) 
HANNAMAN  v.  KARRTCK. 
(Supreme  Court  of  Utah.    Aug.  30,  1893.) 

pAHTNSXSfltP— DlSSOLnnOX— ACCOCXTISO— Ap- 
PIAL. 

1.  One  partner  cannot  take  forcible  posses- 
sion of  the  firm  prop^ty  and  thereby  effect  a 
disaolution  of  the  partnersliip  before  expiration 
of  the  time  specifieu  in  the  aRreenient. 

2.  Where  one  partner  ifordbly  expels  the 
other,  and  assumes  control  of  and  connnoes  to 
carry  on  the  businees  himself,  he  must  account 
to  the  latter  for  the  profits  op  to  the  time  of  a 
lawful  dissolution,  or  to  the  expiration  of  the 
term,  and  alao  for  the  property  of  the  firm  or 
its  proceeds. 

3.  In  such  case,  in  the  abaeace  of  express 
stipulation  therefor,  the  partner  so  tnlrins:  pos- 
session U  not  entitled  to  compensation  for  his 
services,  exc^t  in  cases  wh^e  complete  justice 
between  the  parties  requires  such  allowance. 

4.  Findings  of  fact  by  a  referee  on  cnnflict- 
ing  evidence,  confirmed  by  the  court,  will  not 
be  disturbed  on  appeal. 

Appeal  from  third  district  court;  C.  S. 
Zane,  Justice. 

Action  by  Charles  L.  Hannaman  against 
L.  C.  Karrick  for  dissolution  of  a  partner- 
ship and  an  accounting.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Modified. 

Rawlins  ft  Oitchlow  and  Waldemar  Van 
Cott,  for  appellant  Satherland  &  Howat, 
for  respondent 
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BARTCH,  J.  This  Is  an  action  tor  the  dis- 
sclutloa  of  a  partnership,  brought  by  ono 
partner  against  his  copartner.  The  ease  was 
referred  to  a  referee  with  power  to  try  the 
same  and  r^ort  a  decree.  The  referee  tried 
the  cose  and  made  his  report,  which  was 
confirmed  by  the  court  The  defendant 
thereupon  moved  for  a  new  trial,  which  mo> 
tlon  having  been  overruled,  he  prosecuted 
his  appeal  in  this  court 

It  appears  from  the  record  that  the  plain- 
tiff and  defendant  entered  Into  an  agree- 
ment of  copartnmship  on  the  Sd  day  of  Feb- 
ruary, ISSfl,  for  a  term  of  five  years  from  tbat 
date,  to  carry  on  a  mercantile  and  laundry 
business.  The  plaintiff  famished  (5,000  of 
the  capital  and  the  def»idant  $20,000,  on 
$15,000  of  which  he  was  to  receive  tntereot 
until  the  principal  was  paid  back  to  him. 
The  defendant  also  loaned  the  plaintiff  $5,000. 
They  were  to  share  the  profits  and  loss 
equally,  and  the  plaintiff  was  to  manage 
the  business,  but  the  defendant  was  not  re- 
quired to  devote  his  time  to  it  Under  this 
agreement  they  carried  on  the  business  un- 
til about  the  1st  of  February,  1888.  when 
the  defendant  having  become  dissatisfied 
wltii  the  management,  forcibly  ejected  the 
plalntifft  and  took  charge  of  the  business 
himself.  He  continued  so  in  charge  imtil 
about  the  1st  of  January,  1890,  when  he 
sold  the  stock  in  trade  and  business,  without 
the  assent  of  the  plaintiff,  and  without  rec- 
ognlstng  any  right  in  him,  or  accounting  to 
him  for  any  shore  of  the  profits  or  of  the  pro- 
ceeds of  sale.  The  def«idant  claims  that 
the  plaintiff  had  no  Interest  In  the  concern, 
and  that  the  firm  of  Hannaraan  &  Co.  was 
dissolved  about  the  1st  day  of  February, 
1888,  by  Tfrtne  ot  an  oral  agreement  be- 
tween the  tiartles  to  the  effect  tliat  the  nlam- 
tifl  was  to  have  60  days  in  whldi  xo  raise 
the  money  to  pnrchftse  tlie  Interest  of  the 
defendant,  or.  tailing  so  to  do,  the  defendant 
was  to  have  the  business  by  assuming  the 
paymwit  of  the  Indebtedness  of  the  firm 
and  canceling  the  $5,000  note  which  be  held 
against  the  plaintiff.  That  such  an  agree- 
ment was  made  Is  denied  hy  the  plaintiff, 
who  claims  that  he  was  fordbly  ejected  by 
the  defendant,  and  that  there  was  no  dis- 
solution of  the  firm.  The  evidence  relating 
to  this  oral  agre«nent  was  conflicting,  and 
in  relation  thereto  the  referee  found  as  a 
matter  of  fact  as  follows;  "That  about  Feb- 
ruary 1, 1S8S,  defendant,  Karrlck.  twik  forci- 
ble, wrongful,  and  exclusive  possesslmi  of  all 
of  said  business,  stock,  porlnersMp.  books, 
and  accounts,  and  the  premises  on  wblcJi 
the  same  were  situate,  and  On  said  last-named 
date  the  defendant.  Karrlck.  forcibly  and 
wrongfully  ejected  the  plaintiff  thereftwm, 
and  ever  aftorwards  prevoited  the  plaintiff 
from  participating  and  assisting  In  said  busi- 
ness, and  pMrfwrnlng  his  port  of  said  agree- 
ment, and  in  participating  in  any  way  m 
the  profits  of  said  bnalness."  Cotinsd  for  de- 
fendant insist  that  the  evidence  la  insufficient 


to  justify  this  finding  of  fact,  and  that  the 
circumstances  relating  to  the  transaction 
ought  to  be  taken  Into  consideraUon  in 
passing  upon  the  question  of  the  existence 
of  the  agreement  under  which  the  defendant 
claims  to  have  taken  possession. 

It  cannot  be  doubted  that  where.  In  a  case 
like  this,  the  partira  to  the  action  are  the 
princliml  witnesses,  the  circumstances  tend- 
ing to  corroborate  or  contradict  the  testi- 
mony of  either  party  are  ft^uently  of  con- 
trolling weight  and  should  be  considered  in 
determining  the  question.  It  Is  noticeaNe. 
in  examining  this  case,  that  counsel  on  botti 
sides  have  noted  In  their  briefs  with  consid- 
erable care  and  apparent  candor  the  dream- 
stances  surrounding  the  making  of  the  agree- 
ment but  nevertheless  they  have  failed  to 
remove  the  conflict  in  the  testimony  as  It 
appears  of  record.  This  being  the  case,  it 
Is  but  fair  to  presiune  that  the  reteree.  In 
attempting  to  reconcile  the  conflict  in  the 
evidence,  took  into  consideration  the  de- 
meanor of  the  witnesses  while  testifying, 
their  manner  of  teeti^lng,  and  the  apparent 
consistency,  fairness,  and  congrolty  of  their 
testimony.  The  opportunity  thus  to  observe 
the  witnesses  aff(»ded  him  great  aid  In  ar- 
riving at  the  truth.  This  court  has  no  such 
opportuni^,  and  thereton  the  conclusions  as 
to  the  tacts  reached  by  the  refo^e  and  con- 
firmed by  the  court  l>elow  will  not  be  dis- 
turbed, unless  It  is  dearly  manifest  that 
thwe  wo*  wror  or  overal^t  Nothing  of 
this  kind  is  apparent  from  the  rec<»tl.  There 
are  drcumstances  which  strongly  tend  to 
corroborate  the  testimony  of  the  plaintiff, 
and  support  the  finding  in  questton.  Itie  de- 
fendant himself  testified  that  under  the 
agreement  he  was  to  assume  and  pay  tike 
debts  of  the  firm  and  cancel  the  $5,000  note. 
There  is  nothing  to  show  that  this  note  vras 
canceled.  In  tact,  the  conlzary  appears,  for 
he  avers  in  his  answer  ttiat  the  phUntiff 
owes  him  $7,000,  and  the  testimony  Bhows 
that  this  indudes  the  $5,000  moitioned  In 
the  note.  It  Is  also  shown  that  after  the 
time  alleged  tw  the  making  of  the  agree- 
ment the  plaintiff  deported  $970.60  In  the 
business,  and  tiie  written  notice  from  de- 
fendant to  plaintiff,  stating  that  ttie  firm  of 
Hannaman  &  Go.  waa  dtssdved,  was  dated 
May  16, 1888,  whldi  was  long  after  Uie  plain- 
tiff had  been  ejected.  It  also  appears  that 
after  the  plaintiff  was  ejected  from  the  store 
the  defendant  continued  to  credit  blmsdf 
witit  Int^eat  on  the  $15,000  loaned  ttie  firm 
under  the  partnership  agreement  Hie 
plaintiff,  after  he  had  been  fordbly  remorod, 
notified  the  defendant  tiiat  he  was  desirous 
of  performing  his  part  of  the  partnoship 
agreement  All  these  and  other  acts  and 
drcumstances  shown  the  record  seem 
to  be  Inconsistent  with  the  theory  tbat 
the  parties  were  acting  under  and  contnrfled 
by  the  agreement  In  question,  and  the 
finding  of  tact  complained  of  seems  to  be 
a  fair  and  reasonable  deduction  from  the 
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proofs,  for  1*,  as  muBt  be  determined,  there 
was  no  such  an  agreement,  then  the  act  of 
tiie  defendant  tn  forcibly  ejecting  the  plain- 
tilE  and  assumtng  the  entire  control  of  the 
business  was  wrongful  and  without  author- 
ity, the  plaintiff  having  had  the  right  to 
manage  the  business  under  the  partnership 
agreement 

The  only  remaining  question  material  to 
the  decision  of  this  case  is  as  to  whether  the 
action  of  the  defendant  In  forcibly  and 
wrongfully  ejecting  the  plaintiff  and  assum- 
ing control  of  the  firm's  business  dissolved 
the  partnership.  Can  one  partner  take  tor- 
dUe  possession  of  the  property  of  a  firm, 
and  thereby  effect  a  dissolution  of  the  part- 
nership before  the  expiration  of  the  time 
speclQed  In  the  agreement?  There  are  au- 
thorities which  affirm  this  proposition,  and 
hold  that,  if  the  act  of  dissolution  was 
wrongful*  the  party  effecting  It  Is  simply 
liable  In  damages  to  the  party  injured.  See 
Story,  Partn.  |  278;  Skinner  v.  Dayton,  19 
Johns.  613;  Solomon  v.  Kirkwood,  55  Mich. 
2S6,  21  N.  W.  Rep.  336.  But  even  imder 
most  of  the  authorities  so  holding  ft  would 
aeem  that  the  party  effecting  the  dissolution 
within  the  stipulated  time  must  act  In  good 
faith,  and  without  any  sinister  motive,  and 
for  reasonable  cause,  or,  In  cases  where  the 
circumstances  show  the  dissolution  to  be 
specially  Injurious  to  the  other  partners, 
equity  wlU  Interfere.  Generally,  in  a  case 
where  there  has  been  a  dissolution  of  the 
partnerahlp  on  account  of  disagreement  tie- 
tween  the  partners,  it  has  been  at  the  in- 
stance of  the  partner  who  was  not  himself 
at  fault  Where  the  partnership  is  merely 
at  will,  the  right  of  one  partner  to  terminate 
it  must  be  conceded;  but  where  by  agree- 
ment It  Is  to  continue  for  a  time  stipulated 
the  party  seeking  a  dissolution  before  the 
expiration  of  the  time  ought  In  Justice  at 
least  be  required  to  act  In  good  faith,  and 
at  a  reasonable  time,  and  in  a  reasonable 
manner.  In  the  case  of  a  partnership  for 
a  stipulated  time  of  duration,  where  the 
business  has  been  established,  is  becoming 
profltalde,  and  has  good  future  prospects,  to 
allow  one  of  the  partners  sua  sponte  to  ex- 
pel the  other  and  dissolve  the  piirtnership 
with  a  view  to  appropriate  the  business  to 
hims^  would  be  to  adopt  a  doctrine  at  ouce 
inequitable,  and  unsupported  by  either  rea- 
son or  Justice.  There  seems  to  be  no  good 
reason  why  a  person  should  be  allowed  to 
commit  a  breach  of  his  contract  in  such 
cose,  while  tn  all  othor  cases  of  flagrant 
violation,  not  within  the  partnership,  he 
would  be  comp^ed  to  specifically  perform 
If  It  was  within  his  power  to  do  so.  Why 
should  a  partn»  be  thus  allowed  to  ruin  the 
business  of  the  firm  from  m«e  caprice,  or 
of  his  own  volition,  without  cause,  and  in 
violation  of  his  agreement  and  sacrifice  the 
entire  object  of  the  partnership?  That  such 
a  violation  may  entitle  ^e  injured  partner 
to  damages  Is  no  answ^,  for  damages,  In 
v.33f.no.l9— 66 


many  cases,  must  necessarily  prove  to  be 
utterly  Inadequate  to  compensate  for  the  de- 
struction of  a  profitable  and  growing  busi- 
ness; and,  besides,  this  mode  of  redress  Is 
usually  slow  and  unsatisfactory,  and  Is  not 
a  remedy  that  will  or  can  do  complete  Jus- 
tice between  the  parties.  Where  there  Is 
such  a  tw^ch  between  the  partners  as  to 
render  continuance  impossible,  or  when  dis- 
sension has  dispelled  the  hopes,  prospects, 
and  advantages  which  Induced  its  forma- 
tion, or  if  for  any  Just  cause  the  partner- 
ship ought  to  be  dissolved  before  the  explra- 
tiou  of  the  term,  then  a  court  of  equity  is 
competent  to  grant  relief.  But  it  would 
scarcely  seem  to  come  within  the  principles 
of  Justice  to  permit  one  partner  to  expd  an- 
other from  a  profitable  business  for  some 
real  or  fancied  wrong  or  mismanagement, 
and  then  continue  the  business  himself,  and 
profit  by  his  own  wrong,  responsible  only  in 
damages.  Mr.  Justice  Story,  In  his  com- 
mentaries <m  the  Law  of  Partnership,  In  sec- 
tion 27S,  speaking  of  the  power  of  one  part- 
ner to  dissolve  the  partnership  where  the 
time  of  duration  Is  stipulated,  says:  "In 
cases  where  the  partnership  is  by  the  agree- 
ment to  endure  for  a  limited  period  of  time 
the  question  whether  It  may  within  the  period 
be  dissolved  by  the  mere  act  or  will  of  one  of 
the  partners,  without  the  consent  of  all  the 
others,  does  not  seem  to  be  absolutely  and 
definitely  settied  in  our  Jurisprudence,  al- 
though it  would  not  seem,  upon  principle,  to 
admit  of  any  real  doubt  or  difficulty.  When- 
ever a  stipulation  is  positively  made  that 
the  partnership  shall  endtu%  for  a  fixed  pe- 
riod, or  for  a  particular  adventure  or  voy- 
age, it  would  seem  to  be  at  once  inequitable 
and  injurious  to  permit  any  partner  at  his 
mere  pleasure  to  violate  his  engagement 
and  thereby  to  Jeopard,  If  not  sacrifice,  the 
whole  objects  of  the  partnership;  for  the 
success  of  the  whole  undertaking  may  de- 
pend upon  the  due  accomplishment  of  the 
adventure  or  voyage,  or  the  entire  time  t>e 
required  to  put  the  partnership  into  bene- 
ficial operation."  In  Gerard  v.  Gateaxi,  84 
ni.  121,  Mr.  Justice  Scott  delivering  the 
opinion  of  the  court  said:  "A  party  who  Is 
the  author  of  the  111  feeling  between  him- 
self and  partners  ought  not  to  be  permitted 
to  make  the  relation  he  has  Induced  the 
ground  of  a  dissolution  of  the  partnership. 
His  conduct  may  have  been  taken  with  a 
view  to  that  very  result  and  It  would  be  In- 
equitable to  allow  bim  advantage  from  his 
own  wrongful  acts.  It  would  allow  one  part- 
ner, at  his  Section,  to  put  an  end  to  his  own 
deliberate  contract,  when  the  other  had 
t>een  guilty  of  no  wrongful  act  or  omission 
of  duly.  The  iresults  flowing  from  a  pre- 
mature dissolution  of  a  partnership  might 
be  most  disastrous  to  a  partner  who  had 
embortced  his  capltid  tn  the  enterprise." 
So  in  Henn  v.  Walsh,  2  Edw.  Gh.  129,  the 
vice  chancellor  said:  "A  partnership  agree- 
ment like  any  oth»,  is  binding  upon  the 
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parties.  They  must  adhere  to  its  terms. 
Neither  partner  is  at  liberty  to  recede  from 
It  against  the  will  of  the  other,  without  a 
sufficient  cause.  Mere  dissatisfaction  by  one 
part^aer  wiU  not  Justify  him  In  filing  a  bill 
for  a  dissolution,  where  by  the  express  agree- 
ment it  is  to  continue  for  a  definite  term; 
end  the  court  will  not  interfere  to  dissolve 
the  contract  upon  such  ground.** 

The  views  thus  expressed  have  the  ftp- 
parent  support  of  moet  elementary  writers, 
and  seem  to  be  In  conformity  with  the  doc- 
trine prevailing  tn  England.  The  contrary 
doctrine,  If  not  tnd^enrible^  Is  founded  on 
reasons  «cceedlngly  artlflclaL  It  is  based 
on  the  ground  that  one  partner  has  the  rights 
to  found  his  claim,  real  or  oQierwIse,  to  Im- 
mediate safety  and  Indemnity  on  an  obvious 
Injury  to  the  Interesta  and  rights  of  another, 
which  la  alike  Inequitable  and  nojust;  and 
we  think  it  is  not  supported  by  t3ie  wei^t  of 
authority.  Story,  Partn.  ||  275,  270;  Story, 
Eq.  Jtir.  I  673;  Undl.  Parto.  p.  575,  i  2; 
Ferren  r.  Bublm^er.  31  How.  Pr.  83;  Pear- 
point  V.  Onibam,  4  Wash,  a  O.  232;  Peacock 
y.  Peacock,  16  Vea.  40;  Caab  t.  Barnshaw, 
66  UL  402;  Van  Kuren  T.  ManufBetiiring 
Co.,  13  N.  J.  Eq.  302.  mere,  as  In  the  case 
under  oonsIderatl<m,  one  partner  lias  tordUy 
expelled  the  other,  and  aasomed  control  of 
cmd  continued  to  cany  <m  die  business  him- 
self, the  partner  thus  working  the  dissolution 
of  the  firm  must  account  to  the  Injured 
partner  for  the  profits  np  to  the  time  of  a 
lawful  dissolution,  or  to  the  ttqdradcHi  of 
the  term,  and  also  £or  the  property  of  the 
firm,  or,  in  case  of  sale,  for  the  proceeds; 
and,  unless  the  partners  have  ezpresdy  sUpur 
lated  therefor,  he  Is  not  entitled  to  compen- 
sation for  his  serrleea,  thus  performed  of  bis 
own  ToUtlon,  except  In  cases  where  complete 
justice  between  the  parties  requires  such  al- 
lowance. 1  Colly.  Partn.  {  324;  Story,  Partn. 
§S  182,  329.  331;  3  Kent,  Comm.  64;  Craw- 
shay  V.  Collins,  15  Ves.  218;  Cole  v.  Moxley, 
12  W.  Va.  732;  WUlett  v.  Blanford,  1  Hare, 
253;  Hartman  v.  Woehr,  18  N.  J,  Eq.  383; 
Kluloch  V.  Hamlin,  27  Amer.  Dec  441.  The 
position  assumed  by  counsel  for  defendant, 
that,  whether  or  not  there  was  such  an 
agreement  as  claimed  by  him,  the  defendant 
Had  the  right  to  take  posseedon  under  the 
mortgage,  and  that  such  taking  of  possession 
dissolved  the  partnership,  Is  not  tenable, 
as  appears  from  the  record.  He  alleges 
In  his  answer  that  he,  "in  pursuance  of  said 
agreement  witii  the  plaintiff,  took  possession 
of  the  said  business,  stoclc,  assets,"  etc.,  but 
nowhere  does  he  allege  that  he  took  pos- 
session under  the  mortgage,  with  tHe  intui- 
tion of  dissolving  the  partnership.  Nor  does 
It  apiiear  that  this  point  was  raised  on  the 
trial,  nor  that  the  parties  Intended  the  secu- 
rity given  for  the  loan  to  confer  a  right 
whereby  he  could  defeat  the  objects  of  the 
partnership,  nor  that  any  sale  was  made  un- 
der the  mortgage'. 

It  la  not  necessary  to  discuaa  the  other 


points  raised  In  tlie  record,  because  we  do 
not  deem  them  material  In  the  de<^oo  of 
this  case.  The  defendant  claimed  the  ri^t 
to  forcibly  expel  the  plaintiff  from  the  part- 
nership, and  appropriate  the  busineas  to  his 
own  use.  It  Is  clear  that  he  could  not  in 
this  manner  dissolve  the  partner^ip,  and 
he  must  be  held  to  account  to  the  plaintiff 
for  his  share  at  the  profits  and  proceeds  of 
the  sale  of  the  property.  But  we  think,  un- 
der the  circumstances  of  this  case,  and  from 
the  ftict  that  aft»  the  let  day  of  Jaauniy, 
1887,  each  partner  appears  to  have  be&i  al- 
lowed to  draw  out  of  the  bualneas  S12S  per 
month  for  personal  expenses,  that  the  defend- 
ant ought  to  have  been  allowed  the  sum  of 
4>3,000  personal  expenses  fbr  tlie  two  yeaxs 
during  which  he  ooudncted  the  bualneBs  oC 
the  finn,  the  same  to  be  dedw^  from  the 
proceeds  ot  the  firm,  and  that  the  judgment 
should  be  modi  fled  and  affirmed  In  the  sum 
of  $10,510^13,  with  Interest  on  said  sum  tram 
the  date  of  the  Judgment  of  the  district  court. 
As  thus  modified,  the  Judgment  Is  attirmed. 

MINSK,  concurs. 

(f  Utah,  S8) 

WINES  T.  RIO  GBANDB  W.  RY.  CO. 
(Supreme  Court  ai  Utah.  Aug.  30^  1803.) 
lUiutuAD  CoxPANiH  —  Stoob  Euluxo  —  Nhu- 

OSNCK  AHD  CONTBIBCTOKT  NEOUOItKCa  — QuBS- 
TION  YOE  JCKT— ASfllGXKBinr  OF  CBOSS  III  AO- 

TION. 

1.  In  an  action  agidnst  a  ndlroad  company 
for  the  killing  ot  several  horses  on  defendant's 

rieht  of  wujj  plaiotifTs  erideoce  was  that  the 
animals,  while  being  driTen  over  a  crossing, 
ran  ahead  of  their  driver,  and  got  on  the  rizht 
of  way,  there  being  no  cattle  gaards  to  pi» 
vent;  and  that,  thoagh  the  anitoals  coold  be 
seen  for  over  half  a  mile,  defendaot's  train  ap- 
proached the  crossing  witnout  slacking  its  speed 
or  sit^Hng,  and  ran  into  them.  I>«fendaDt*B 
evidence  was  that  the  whistle  was  blown  160 
rods  from  the  crossing;  that  the  sound  could 
be  heard  a  mile;  that  as  soon  as  the  engineer 
saw  the  horses,  about  100  yards  ahead,  he  "ap- 
plied the  air,  and  threw  the  engine  on  the 
emergency;"  that  no  more  could  be  done;  and 
that  ptaintitfs  servants  knew  the  train  wai 
due.  Held,  that  the  qnestion  of  defmdant's 
nedisonce  and  plalntlira  contributory  n«c^ 
genee  was  for  the  Jury. 

2.  In  an  action  against  a  railroad  company 
for  the  alleged  killing  of  a  male,  there  was  e^ 
idence  that,  in  the  vicinity  of  the  accident,  de- 
fendant's fence  was  down  In  places;  that  the 
cattle  guards  near  by  were  so  filled  up  that 
stock  could  pass  over  them;  that  hitrh  grass 
grew  along  tne  right  of  way,  which  was  cal- 
culated to  tempt  cattle;  that  mule  tracks  could 
be  seen  between  the  rails,  as  if  a  mule  were 
runaing  ahead  of  the  eornne;  that  the  tracks 
stopped  aboot  100  feet  from  where  the  mnle 
was  found  In  the  street  killed;  and  that  the 
track  was  lerd  and  straight  for  a  mite  in  dthar 
direction.  BM  evidence  snffident  to  fwMtj 
the  submission  of  the  auestion  of  reoovety  to 
the  jury. 

3.  An  assignee  of  a  chose  In  action  may 
show  that  the  asaignment  was  made  to  him 
simply  for  the  purposes  of  the  suit,  and  that 
he  will  turn  over  to  the  assignor  all  that  may 

be  recovered  in  the  suit. 

Apx>eal  from  finst  district  court;  J.  W. 
Blackburn,  Justica 
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Action  by  Ira  D.  Wines  against  the  Bio 
Grande  Western  Railway  Company  for  dam- 
ages for  the  killing  ot  cotain  horses  and 
mules  by  defendant's  locomotiTes.  From  a 
Judgment  tor  plaintiff,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  defend- 
ant appeals.  Aihrmed. 

Bennett,  Marshall  &  Bradley,  for  appe- 
lant   Evans  &  Rogers,  for  respondent. 

MINBR.  J.  This  action  was  brought  to 
recover  damages  alleged  to  have  been  occa- 
sioned by  the  d^endant  negligently  running 
Its  engine  and  cars,  and  killing  and  injuring 
several  horses  and  mules  of  the  plaintiff. 
The  complaint  alleges  five  causes  of  action. 
In  the  first  cause  of  action  the  plaintiff  al- 
lies that  the  plaintiff  was  the  owner  of  a 
certain  cow.  Second.  That  he  was  the 
owner  and  possessor  of  four  certain  horsefi 
in  Hay.  1892.  of  the  value  of  |460.  Thhrd. 
That  in  April,  1S92,  Joseph  A.  Thomas  owned 
a  certain  mule  of  the  value  of  $150.  Fourth, 
niat  in  May,  1892,  Michael  Vaughn  was 
the  owner  of  a  mare  of  the  value  of  965. 
Fifth.  That  in  May,  1892,  Peter  W.  Soren- 
son  was  the  owner  of  a  mare  of  the  value 
of  flSO;  that,  ou  the  day  named,  said  ani- 
mals, without  fault  of  plaintiff,  strayed  upon 
the  railroad  track  of  the  def«idant  in  Utah 
county,  and  were  killed  by  the  negligence 
and  carelessness  of  the  defmdant  and  its 
employes;  that  said  Thomas,  Vat^hn,  and 
Sorenson  respectively  assigned  their  said 
claim  for  damages  to  the  plaintiff;  and  ttiat 
plaintiff  was  the  owner  and  holder  of  said 
claims  for  damages.  Upon  the  trial  the 
Jury  found  a  verdict  In  favor  of  the  plain- 
tiff upon  all  such  causes  of  action  except 
the  first  The  defendant  appeals  from  the 
Judgment  and  order  overruling  his  motion 
for  a  new  trial,  and  assigns  many  errors. 
We  shall  consldw  only  such  assignments  of 
error  as  are  discussed  in  the  app^lant's 
brief,  and  to  which  the  record  shows  ai^ 
exception  was  taken. 

The  appellant  first  contends  that  there 
was  no  negligence  or  want  of  care  on  the 
part  of  the  defendant  or  its  servants,  as 
shown  by  the  proof,  and  that  the  verdict 
was  contrary  to  the  evi4ence,  and  indicates 
partiality  and  passion  on  the  part  of  the 
Jury;  and.  second,  that  the  testimony  shows 
that  the  injury  was  occasioned  by  the  neg- 
ligence and  carelessness  of  the  plaintiff's 
servant  In  attempting  to  drive  the  horses 
across  the  track  wltbont  looking  to  ascer- 
tain if  a  train  was  apiffoadilng.  The  cir- 
cumstances attKiding  the  wiling  of  tiie  ani- 
mals described  In  the  second,  fourth,  and 
Qtth  causes  of  action  were  detailed  sev- 
eral witnesses.  From  the  testimony  offared 
by  the  plaintiff,  It  appears  that  the  railroad 
track,  in  the  locallly  where  the  animals 
•wete  killed,  was  almost  levd  and  straight 
for  sevwal  miles,  but  passed  through  a  deep 
cut,  nearly  a  quarts  of  a  mile  In  length. 
The  train  was  running  in  a  northerly  dhrec- 


tion,  at  the  rate  of  35  to  40  miles  an  hour. 
Plaintiff  owned  land  on  both  sides  of  this 
track,  and  at  or  near  the  place  where  the 
animals  were  killed  there  had  been  a  pub- 
lic traveled  road  for  SO  years.  The  rail- 
road company  had  built  a  wire  fence  along 
this  track  across  this  road,  and  had  promised 
to  put  in  gates,  so  as  to  allow  plaintiff  and 
others  to  cross  its  track  over  this  old  trav- 
eled road,  but  foiled  to  do  so,  whereupon 
the  plaintiff  placed  wire  gates  at  the  cross- 
ing, so  as  to  allow  his  cattle  to  cross  from 
one  piece  of  land  to  the  other.  Shortly  after 
the  accident,  the  defendant  placed  gates  at 
this  crossing.  On  the  day  in  question,  plain- 
tiff's servants  were  driving  his  animals  over 
this  crossing  to  the  corral  on  the  opposite 
side  of  the  railroad  track,  and,  while  doing 
80,  the  horses  in  question  ran  ahead  of  the 
driver,  and  got  upon  the  track,  there  being 
no  cattle  guards  there,  and  remained  there 
for  a  minute  or  two,  while  plaintiff's  eerv- 
ant  was  driving  a  mare  and  colt  out.  While 
the  horses  were  standing  there,  the  defend- 
ant's express  train  from  the  south  came 
along,  without  whlstlli^  or  ringing  the  b^ 
or  ^vlng  the  cattle  alarm,  at  the  rate  of 
35  or  40  miles  an  hour,  and  without  slack- 
ing its  si>eed,  and,  when  the  horses  were 
in  plain  view  of  the  engineer  for  over  a 
half  a  mile,  ran  into  the  bunch  of  horses, 
carrying  them  along  from  300  to  600  feet, 
and  killing  them.  The  defendant's  wit- 
nesses gave  testimony  tending  to  show  that 
the  whistle  was  blown  about  160  rods  from 
the  crossing  and  place  of  accident  and  tliat 
the  sound  could  be  heard  one  mile;  that 
plaintiff's  servants  Imew  the  time  the  train 
was  due;  that  ss  soon  as  the  engineer  saw 
the  horses  coming  up  the  fill  upon  the  track, 
he  "applied  the  air,  and  threw  the  engine 
on  the  emergency,"  and-  that  was  all  he 
could  do;  that  he  did  not  give  the  cattle 
alarm,  because  it  was  too  late,  as  the  ani- 
mals were  80  or  100  yards  ahead  of  the  train 
when  first  seen;  that  the  accident  could  not 
have  been  avoided;  that  the  train  could  not 
have  been  stopped  less  than  250  yards;  that 
the  engineer  never  knew  of  the  existence 
of  the  crossing.  It  will  be  seen  from  this 
synopsis  of  the  evidence  that  there  was  a 
conflict  in  the  testimony  upon  the  question 
of  the  negligence  of  the  company,  and  as 
to  any  contributory  negligence  on  tlie  part 
of  the  plaintiff.  The  court.  In  its  charge, 
fairly  left  to  the  Jury  all  questions  of  rea- 
sonable care,  negligence,  and  contributory 
negligence  presented  by  the  testimony;  and 
we  think  properly  so,  as  the  question  of  neg- 
ligence and  want  of  ordinary  care  on  the 
part  of  the  defendant  was  one  of  the  facts 
for  the  Jury  to  determine,  under  aU  the 
facts  and  (drcumstanccs  of  the  case,  and 
under  proper  Instruction  from  the  court 
So,  also,  the  qu^tlon  as  to  whether  or  not 
the  plaintiff,  by  his  ne^igence  and  want  of 
ordinary  care  and  caution,  contributed  to 
cause  the  Injniy*  axid  whether  m  not  then 
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was  neglifenc^  In  the  plaintiff  -vrhich  was 
the  proximate  cause  of  the  Injuiy,  and 
whether  or  not  the  defendant,  by  the  eiei- 
clse  of  reasonable  care  and  pradence,  might 
have  avoided  the  conseqaences  of  the  plain- 
tiff's negligence,  If  it  was  such,  were  like- 
wise questions  of  fact  for  the  Jury  to  de- 
termine, under  like  rules.  Mr.  Jusdoe  Lar 
mar,  In  bis  able  opinion  in  Railway  Oo.  v. 
Ives.  144  n.  S.  417,  429.  12  Sup.  Gt  Rep. 
670,  aays:  "The  terms  'ordinary  care,*  *rear 
aonable  prudence,*  and  such  like  terms,  as 
applied  to  the  conduct  and  affairs  of  man, 
have  a  relative  significance,  and  cannot  be 
arbitrarily  defined.  What  may  be  deemed 
or<Unary  care  in  one  case  may,  under  dif- 
ferent  surroundings  and  drcnmstances,  be 
grosa  negligence.  The  ptdlcj  ct  the  law  has 
rdegated  the  detennlnatlon  of  such  ques- 
tions to  the  Jury,  under  proper  IngtmctlonB 
from  the  court  It  Is  their  province  to  note 
the  special  drcumstancee  and  surroundlngfl 
of  each  particular  case,  and  then  say 
whether  the  conduct  of  Qie  portiea  In  that 
case  was  such  as  would  be  expected  of  rea- 
sooable,  prudent  mesi,  under  a  sbnUar  state 
of  alRdrs.  When  a  glvai  state  of  foots  is 
such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  then  was 
negUgmce  tx  not,  the  detormlnatlun  of  title 
matter  Is  fw  the  Jury.  It  Is  only  where 
the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them 
that  the  question  at  negUgoioe  Is  ever  oon- 
sldered  as  one  of  law  f<H-  the  court  Al- 
though the  def«kda9t's  negUgoice  may  have 
been  the  primary  oanse  of  the  injury  com- 
plained of,  yet  an  action  toe  each  Injury  can- 
not be  maintained  If  the  proximate  and  im- 
mediate cause  of  the  Injury  can  be  traced 
to  Uie  want  of  (wdinary  care  and  caution 
In  the  p«8on  injured,  subject  to  this  quaU- 
ficatlon,  wbidi  has  grown  up  In  recent  years, 
(having  been  first  enunciated  in  Da  vies  v. 
Mann,  10  Mec&  &  W.  546:)  that  tiie  ccmtrlb- 
ntory  negligence  of  the  party  Injured  will 
not  defeat  the  action  If  it  be  shown  that 
the  defendant  might,  by  the  exnclse  of  rea- 
sonable care  and  pradence,  have  avoided 
the  consequences  of  the  Injured  party's  neg- 
ligence." Quibell  V.  Uoilroad  Ga,  7  Utah. 
122,  25  Pac  Uep.  734. 

Some  of  the  facts  presoited  to  Justify  a 
recovny  on  the  third  cause  of  actitm  were 
that  the  track  where  the  mule  was  killed 
was  levd  and  stmlgfat  for  nearly  one  mile; 
that  the  land  In  that  vicinity  was  owned 
and  settled  by  private  parties;  that  the  rail- 
road fence  which  defendant  was  required 
to  keep  up  along  the  railroad  where  the  in- 
jury was  dmie  was  down  in  places;  that  the 
cattle  guards  were  so  filled  up  witu  dirt  and 
gravel  that  stock  could  pass  over  them  <hi 
the  track.  Mule  tracks  were  discerned  be- 
tween the  rails  of  the  track.  Indicating  that 
the  mule  whea  killed  was  running  ahead  of 
the  engine  with  great  speed.  Jumping,  as  one 
witness  deseribed  it,  neariy  20  feet  at  a 


Jump,  tor  a  distance  of  100  yards,  and  was 
then  struck  and  carried  along  the  track 
ahead  of  the  engine  for  about  100  feet,  and 
thrbwn  into  the  street.  High  grass  was  al- 
lowed to  grow  on  the  company's  right  of 
way,  which  was  calculated  to  tempt  cattle. 
The  defmdant  offered  testimony  tending  to 
show  that  the  fence  through  whidi  the  mule 
passed  ui>ou  the  railroad  track  was  In  good 
condition  on  the  morning  previous  to  the 
day  of  the  Injury,  and  that  it  had  been  broken 
down  by  throwing  or  urlvlng  tlea  throu^  it 
during  that  day.  The  railroad  company 
was  bound  to  use  reastniable  care  in  main- 
taining Its  fences  and  cattle  guards.  It 
should  use  such  reasonable  care  as  prudent, 
careful  men  would  use  under  like  circum- 
stances. What  was  reasonable  care  in  that 
regard  was  a  question  for  the  Jury  to  deter- 
mine, under  the  evidence  and  proper  Instmc- 
tlon  from  the  court.  The  court  properly  in- 
structed the  Jury  In  this  regard  that  "the 
duty  of  the  railroad  company  la  to  main- 
tain Its  foices,  but  that  duty  Is  limited  by 
the  fact  that  it  is  only  to  be  done  with  rea- 
sonable care.  The  railroad  company  is  not 
bound  to  stand  by  the  fence,  the  whole 
length  of  it,  every  htrar,  to  see  that  it  Lb  k^t 
up.  In  keeping  and  maintaining  the  fences, 
It  is  necessary  to  use  the  reasonable  care 
that  a  pmd«it  man  would  under  like  ^ 
cumstances;  and  vbat  Is  reasonable  care  In 
that  regard  Is  for  the  Jury  to  determine, 
and  not  for  the  court.  It,  when  tills  road 
was  partly  fenced  or  not  foaced  at  all,  stodK 
got  on  there,  and  were  killed,  for  Oie  want 
ot  pK^erly  erecting  and  m^ntalnlng  a  fence 
or  cattle  guards,  thai  it  Is  your  ooty  to  find 
for  Has  plaintiff,  and  assess  his  damages  at 
the  value  of  the  stock  kUled,  with  interest, 
as  I  have  tcdd  yon."  Upon  the  issue  thus 
presented,  the  Jury  found  thti  d^endant  neg- 
ligent The  testimony  to  Jtistify  ttda  recov- 
eiy  was  somewhat  drcumstantial  in  Its  char- 
acter, but  sufficient  upon  which  to  Justuy 
the  submlaslon  of  the  question  to  the  Jiuy, 
and  we  do  not  think  th^  findings  can  saf^ 
be  disturbed.  The  plaintiff  was  not  boimd 
to  prove  more  than  enoo^  to  establish  a 
clear  presumption  of  negligence  on  the  part 
of  the  defendant  a  reuniting  Injury  to 
talms^.  Having  dooe  this,  he  Is  oititled  to 
recover,  imless  the  defoidBttt  produces  evi- 
dence that  la  suffldent  to  rebut  audi  pr» 
Bomption.  1  Shear.  &  R.  Neg.  U  58>  60. 

The  plaintiff  offered  testimony  showing 
that  the  damages  and  rlf^t  to  recover  for 
the  propoty  mentioned  in  tiie  tiiird,  fOurtli, 
and  fifth  causes  of  action  were  assigned  to 
t3ie  plaintiff  before  flie  commaiconait  of 
this  suit  In  connection  therewith,  it  ap- 
pears by  the  testlm<my  of  the  idalntiff  that 
the  assignments  of  llie  causes  of  action  to 
him  were  made  in  writing  simply  to  oiatde 
him  to  sue,  and  that  he  wonid  torn  ovn*  to 
the  assignors  all  that  was  recovoed  in  tte 
action,  after  deducting  todr  iwoportloD  of 
the  expenses  of  the  snit  This  testimony  -was 
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objected  to,  on  tlie  ground  that  the  assignors 
were  the  only  real  parties  In  Interest,  xinder 
sectloa  3168,  Comp.  Laws  1SS8.  The  objection 
was  OTerruIed,  and  exception  duly  taken.  It 
is  a  well-settled  principle  of  law  that  actions 
.  for  damages  which  survive  to  the  personal 
representatlye  are  assignable.  So  it  is  held 
that  on  assignee  is  the  real  party  in  inter- 
est, and  it  (8  luiniaterlal  whether  or  not  any 
cf'uslderation  was  iictually  paid  for  the  as- 
signment, or  whether  or  not  the  assignment 
was  merely  made  for  the  purpose  of  the 
BOlt.  If  It  was  In  fact  made.  The  accredited 
doctrine  govomlng  this  question  Is  laid  down 
in  Fomeroy  on  Remedies  and  Kemedial 
KIgbtB,  (2d  Ed.  $  132.)  where  the  author  says: 
"It  is  now  settled  by  a  great  preponderance 
of  authority,  althou^  there  Is  some  con- 
flict, that  if  the  assignment,  whether  writ- 
ten or  verbal,  of  anything  in  action,  Is  ab- 
solute In  its  terms,  so  that  by  virtue  thereof 
the  entire  apparent  legal  title  vests  In  the 
assignee,  any  contemporaneous  collateral 
agreement  by  vlrtae  of  which  he  is  to  re- 
ceive a  port  only  of  the  proceeds,  and  is  to 
account  to  the  assignor  or  other  person  tot 
the  residue,  or  even  Is  to  thus  account  for 
the  whole  proceeds,  or  by  virtue  of  which 
the  al>solute  transfer  Is  made  conditional 
upon  the  fact  of  recovery,  or  by  wWch  his 
title  is  In  any  other  similar  manner  partial 
or  conditional,  does  not  rraider  tilm  any  the 
less  the  real  party  in  interest  He  Is  en- 
titled to  sue  In  his  own  name.  Whatever 
collateral  arrangements  have  been  made  be- 
tween him  and  the  assignor  respecting  the 
proceeds,  ^e  debtM-  Is  completely  protected 
by  the  assignment,  and  cannot  be  exposed 
to  a  second  action  brouight  by  any  of  the  par- 
ties, either  the  assignor  or  other  to  whom 
the  assignee  Is  bound  to  account"  Bliss, 
Code  PI.  S  51;  Davis  v.  St  I^uls.  25  Fed. 
Bep.  786;  Burrill,  Asslgnm.  p.  152,  8  103;  An- 
derson V.  Reard<m,  (JIhin.)  48  N.  W.  Bep. 
ITT.  We  find  no  error  In  the  record  to  which 
any  exception  was  taken.  Judgm«it  of  the 
ooort  b^ow  Is  affirmed,  with  costs. 

ZANE.  a  J.,  and  BABTOH  and  SMITH, 
J3.,  concur. 


<•  utiOb  HO 

LEAK  V.  BIO  GRANDE  W.  BY.  CO. 
(Supreme  Court  of  Utah.    Aug.  30,  1893.) 
Railroai>  Companies  —  Accident  at  Cbossiko — 

EVIDBNOS — QdBBTIGH  for  JdUT  —  INBTRCCTIONS 

— Harklkss  Ekror. 

1.  Id  an  action  against  a  railroad  companr 
for  nnflonal  injuries,  It  appeared  that  plaiutiff, 
while  hauliuK  ore  to  defendant's  station  for 
shipment,  was  struck  by  cars  which  were  being 
switched  on  a  side  track,  which  plnintiff  had  to 
cross  after  unloading  bis  wagon.  Plaintiff  testi- 
fied that  be  looked  and  listened  for  cars  od  that 
track  without  perceivinif  any;  that  the  care  ap- 
proached without  any  wamiiig  signal,  and  there 
was  no  watchman  at  the  [dace  of  the  accident. 
A  brakeman  on  the  can  testified  that  he  set 
the  brakes  ti^ore  reaching  plaintiff,  but  this 
was  contradicted.    Betd,  that  the  questions  of 


negligence  on  the  part  of  plaintiff  and  defend- 
ant were  for  the  jury. 

2.  The  fact  that  the  court  inadvertently  in- 
structed the  jury  that  in  making  up  their  vci-- 
dict  they  could  consider  damage  to  plaintiff's 
harness  may  he  treated  as  harmless  error,  when 
there  is  no  claim  therefor,  and  there  is  no  evi- 
deace  thereof  wliich  could  have  been  centered 
by  the  jury. 

Appeal  from  third  district  court;  0.  S. 
Zane,  Justice. 

Action  by  Frank  Leak  against  the  Bio 
Grande  Weston  Ballway  Company  for  per- 
sonal Injuries.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Beimett,  Marshall  A  Bradl^,  for  appellant. 
Powers  A  Hiles,  for  respondoit 

MINER,  J.  The  plaintiff  tn  this  case  was 
a  teamster  hauling  ore  from  the  mines  at 
Bingham  canyon,  and  placing  it  In  cars  pro< 
vlded  for  it  by  the  defendant  at  Bingham, 
Utah.  The  railroad  trat^  and  yard  at  Bing- 
ham «ctend  sonthwesterly  down  the  canyon. 
The  track  lyhig  east  of  the  depot  IM  called 
the  "main  track,"  and  the  "ore  track"  is 
about  22  feet  east  of  it  The  "switch  trac^" 
runs  east  of  the  ore  track,  and  Joins  with  It 
The  widest  point  betweoi  the  cars  on  these 
tracks  Is  elf^t  feet  and  nine  incSiea.  At  tbe 
place  of  the  a«lden1;  llie  cars  would  be  idx 
feet  and  four  inches  apai^  Between  the  ore 
and  switch  tracto  there  Is  a  well-travded  road, 
as  also  betwerai  tiie  main  and  ore  tracks. 
Plank  crossings  were  placed  by  the  defi- 
ant near  both  ends  of  the  switcb  track, 
when  It  Joins  the-  ore  tra<^  for  the  use  of 
teamsters  In  crossing  the  track.  A  ttadk. 
called  the  "WInnamnck  track"  mns  north- 
east from  the  switch  txad^,  bntlt  on  a  slii^t 
grade,  and  the  "tramway  track"  lies  further 
east,  connecting  with  the  Wlnnamuck  tnu&; 
and  still  further  west  there  Is  a  six-foot  ditch 
without  bridges.  Along  these  tracks  were 
houses  and  trees,  which  partly  obscured  the 
locality  where  the  tramway  and  Wlnnamnid: 
tracks  Join  from  plaintiff's  view  as  he  drove 
over  the  crossing.  Appellant's  cars  were 
placed  on  the  ore  track  for  tlie  purpose  of 
being  loaded  with  ore  by  teamsters  who 
came  down  the  narrow  canyon  In  the  wagon 
road  between  the  main  and  ore  trades.  Aft- 
er unloading,  these  teamsters  would  usually 
cross  the  ore  track  at  the  northerly  crossing, 
and  drive  back  up  the  canyon  between  the 
ore  and  switch  tracks.  This  was  the  only 
way  provided  for  going  to  and  unloading  ore 
Into  the  cars.  On  the  day  of  the  accident 
complained  of,  the  ore  track  was  Siled  with 
cars  from  crossing  to  crossing,  and  there  was 
a  long  string  of  cars  on  the  main  track,  ex- 
tending northerly  beyond  the  depot;  so  that, 
after  unloading  ore,  the  only  available  way 
to  drive  out  of  the  yard  was  to  cross  the  ore 
track  at  the  northerly  crossing,  and  pass 
back  up  the  canyon  In  a  southerly  direction, 
between  the  ore  and  switch  tracks.  It  was 
the  custom  of  the  defendant  to  push  empty 
cars  up  the  Wlnnamuck  tracks,  with  an  at- 
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glne,  past  the  boose  track,  ontll  it  reached 
the  Junction  with  the  tramway  track,  and 
then  detach  Its  engine  from  the  cars,  and  run 
It  along  the  tramway  track,  and  allow  Its 
cars  to.  pass  down  the  Wlnnamuck  track  on- 
to the  switch  track  of  their  own  gravi^,  and 
thus  cross  the  ore  and  switch  tracks.  On  the 
day  of  the  accident  complained  of,  plaintiff 
unloaded  bis  ore  Into  defendant's  cars,  stand- 
ing on  the  ore  track,  and  then  drove  across 
llie  norttaody  crossing  of  the  ore  track,  and 
along  the  usual  travded  road  between  the 
ore  and  the  swlttdi  tracks  up  fbe  canyon; 
and,  after  dti^g  abont  180  feet,  fire  box 
and  coal  can,  which  had  been  detached  frmn 
the  locomotlTe  engine  In  the  mannw  before 
described,  wore  tunwd  loose  by  the  defend- 
ant's Berrants,  and,  by  fiMrce  of  graTlty, 
ran  down  the  grade  of  the  Wlnnamudc 
trad:,  onto  the  swltdi  tnu^  strlkb^  the 
rear  end  of  respondent's  wagon,  and  cmshlng 
him  and  his  horses  and  wagon  between  sach 
cars  and  the  cars  standing  on  the  ore  track, 
6^  feet  away,  from  which  he  suffered  inju- 
ries, making  it  necessary  to  ampntate  his  1^ 
above  the  knee.  It  appotrs  from  the  plniU' 
tiff's  testimony  tlint  he  looked  and  listened 
fin-  cars  beftore  passing  up  the  track,  but  saw 
none  on  the  track;  that  there  was  no  warn- 
ing or  signal  of  any  kind  given  to  warn  him 
of  the  ai}proachlng  cars,  and  no  watchman 
was  kept  at  the  place  In  question.  The  ears 
came  dbwn  the  grade  at  the  rate  of  20  miles 
an  hour.  A  hrakeman  standing  on  the  top  of 
the  firont  car  testides  that  he  set  the  brakes 
before  reaching  the  wi^^m.  Other  testimony 
tratds  to  show  that  no  attempt  was  made  to 
set  the  brakes  until  the  wagon  was  reached. 
The  plaintiff  was  a  healthy  man,  of  28  years 
of  age,  and  was  earning  three  dollars  per 
day.  It  also  appeara  that  the  plaintiff  has 
been  engaged  in  hauling  ore  at  this  point  for 
18  months,  and  was  well  acquainted  with  the 
different  tracks  in  the  yard,  and  with  the 
method  used  In  switching  cars.  Plaintiff  re- 
covered a  Judgment  In  the  court  below  for 
$13,3^.  Defendant's  motion  for  new  trial 
was  overruled,  on  condition  that  $3,000  be 
remitted  from  the  Judgment,  which  was 
done.  Thereupon  the  defendant  appealed 
from  the  Judgment,  and  from  the  order  deny- 
ing defendant's  motion  for  a  new  trial.  The 
appellant  seeks  a  reversal  of  the  Judgment, 
assigning  many  errors  tlierefor.  We  shall 
only  consider  such  assignments  of  error  as 
are  discussed  In  appeUnnt'a  brief. 

Error  is  assignoii  upon  tlie  refusal  of  the 
trial  court  to  Instruct  the  Juri'  that  It  was 
the  plalntlCTs  duty  before  crossing  defend- 
ant's line  of  railway,  or  before  approaclihig 
so  closely  thereto  that  he  mifrht  be  Injured 
by  passing  cars,  to  both  look  and  listen 
for  the  oars;  and  if  he  failed  to  do  so,  and 
if,  by  so  doing,  the  colhsion  could  have  boMi 
averted,  then  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  could  not  recover. 
The  court  Instructed  the  Jury  upon  this  sub- 
ject as  follows:  "The  court  further  charges 


you  that,  though  the  defendant  may  have 
been  gnilty  of  negUgenoe  that  contributed 
to  the  injury,  yet,  if  the  plaintiff  was  also 
guilty  of  nesligemoe  that  oontrlbuted  to  the 
lnjiu7,  he  cannot  recover;  and,  in  determin- 
ing whether  he  acted  with  due  care,  you  may 
take  Into  consideration  the  circumstances  un- 
der which  he  was  acting.  You  have  a  ri^t 
to  take  into  oonstderatlcHi  he  was  traveling 
upon  the  traveled  way  usually  travded  by 
persons  hauling  ore  to  this  train.  Ton  have 
a  right  to  take  Into  confllderatlo&  the  obeerra- 
tlon  that  he  made,  so  far  as  the  evldeDoe 
shows  it;  whether  he  Uxtked  out  as  be 
should  have  done  for  the  danger  of  coming 
oars,  or  whether  he  listened.  You  should 
take  Into  comrideration  all  of  the  <drcuniBtaii- 
oea,  aU  that  he  did,  and  aU  that  be  fidled 
to  do,  in  order  to  determine  whether  he  acted 
with  due  oare^  or  wu  gniltr  of  nen^igence. 
^)  The  court  fnrttier  bbargea  yon  that  tf 
tlie  plaintiff  attempted  to  eroaa  deCmdant's 
Une  railway,  or  to  approach  so  near  it  as 
that  Injury  ml^t  have  resulted  to  Mm,  where 
he  shoidd,  by  the  exercise  of  ordinary  care, 
see  that  it  was  eapedally  dangamia.  It  waa 
plalntUTs  duty  to  use  an  amount  of  care  pn>- 
portloned  to  the  danger.  Of  course,  whoi 
persons  are  acting  under  dangerous  circum- 
stances and  conditions,  it  is  their  du^  to  act 
with  respect  to  the  danger  that  aurroimdB 
them,  and  to  use  a  greater  degree  of  care  wbian 
there  is  much  danger  than  where  there  Is  but 
little."  The  testimony  shows  that  the  re^nnd- 
ent  did  look  and  listen  for  oars  as  he  drove 
around  the  cars  on  the  ore  trat^  to  the  soaOi. 
and  that  he  nether  saw  nor  heard  any  oars 
on  t^e  Wlnnamuck  track.  This  teattmouy 
was  not  disputed.  It  will  be  seen  that  the 
court  did  charge  the  jury  that,  although  the 
defendant  may  have  been  guilty  of  negUgaue 
that  contributed  to  the  injury,  yet,  if  the 
plaintiff  was  also  guilty  of  negligence  tbax 
contributed  to  the  injury,  he  could  not  re- 
cover, and  that  in  determining  whether 
plaintiff  acted  with  due  care,  or  negligently 
contributed  to  the  injury,  the  Jury  should 
take  Into  consideration  the  otMervatlon  that 
he  made,  whether  he  looked  out  as  he'shoold 
have  done  for  danger  of  coming  carss  or 
whether  he  listened;  that  the  Jury  should 
consider  all  he  did,  and  all  he  failed  to  do. 
in  order  to  detmnlne  whether  he  aoted  with 
due  cure,  or  was  guilty  of  negligence.  The 
question  of  negilgence  on  the  part  of  the 
defendant,  as  well  as  the  question  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, whicli  was  the  proximate  cause  of  the 
injury,  were  proper  questions  of  fact  tor  the 
Jury  to  determine,  under  all  the  circumstan- 
ces of  the  case,  and  imder  proper  instructions 
from  the  court.  The  question  as  to  whether 
the  plaintiff,  at  the  time  of  the  accident,  was, 
under  all  the  circumstances  ot  the  case,  in 
the  proper  exercise  of  such  due  and  reasona- 
ble care  and  diligence  as  would  be  expected 
of  a  rensomibie,  prudent,  careful  person  sim- 
ilarly situated,  was  no  more  a  queetlon  of 
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law  for  the  court  than  was  the  question  of 
negUjfenee  on  the  part  of  the  defendant  It 
was  held  In  Railway  Co.  t.  Ives^  144  U.  S. 
417,  12  Snp.  Ct.  Rep.  679.  that  "each  case 
must  stand  upon  its  own  merits,  and  be  de- 
cided upon  its  own  facts  and  circumstances ; 
and  these  are  the  features  whi<^  make  the 
question  of  negligence  a  primary  one  for  the 
Jur:^  to  determine,  under  proper  Instructions 
from  the  court."  There  Is  no  fixed  standard 
in  the  Jaw  by  whldi  a  court  Is  aiabled  to 
arbitrarily  say  In  every  case  what  conduct 
shall  be  considered  reasonaMe  and  prudent, 
and  what  shall  constitute  ordinary  care,  un- 
der any  and  all  circumstances.  "It  is  the 
province  of  the  jury  to  note  the  special  clr- 
oumstaiices  and  surroimdings  of  each  partic- 
ular oase,  and  then  say  whether  the  conduct 
of  the  parties  In  that  case  was  such  as  would 
be  expected  of  reasonable,  prudent  men,  un- 
der a  similar  state  of  afFalrs.  When  a  given 
state  of  facts  is  such  that  reasonable  men 
may  fairly  diflfer  upon  the  question  as  to 
whether  tiiere  was  negligence  or  not,  the 
determination  of  the  nmtter  is  for  the  jury. 
It  Is  only  where  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same 
conclusion  from  them,  that  the  question  of 
neglifience  la  ever  considered  as  one  of  law 
for  the  court"  We  think  the  question  in- 
volved was  fairly  covered  by  the  charge 
of  the  court,  and  thus  properly  left  for  the 
consideration  of  the  jury.  Quibell  v.  Rail- 
road Co.,  7  Utah,  122,  25  Pac.  Rop.  734;  01- 
sen  V.  Railroad  Co..  (Utah,)  33  Pac.  Rep. 
(J23;  Wines  v.  Jlailway  Co.,  (decided  Juno 
term.  1803.)  33  Pac.  Rep.  1042;  Insurance  Co. 
T.  Unsell.  144  U.  S.  430,  12  Supi  Ot  Bep. 
671. 

Error  is  also  assigned  upon  the  refusal 
of  the  court  to  instruct  the  Jury  that  "If  the 
defendant  licensed  the  plalntlfF  to  go  with 
his  team  in  that  portion  of  Its  yard  where 
plaintiff  was  Injured,  yet  defendant  would 
not  be  liable  to  plaintiff  for  any  Injury  re- 
sulting to  him  from  any  conditions  of  the 
premises  known  to  plaintiff,  or  from  the 
ordinary  nature  of  the  btislness  carried  on 
by  It  there."  This  was  refused,  and  the 
court  charged  the  Jury  as  follows:  "The 
court  further  charges  you  that  the  defendant 
was  not  liable  to  the  plaintiff  under  the  pro- 
ceedings of  this  action  for  any  defect  in  the 
manner  of  the  locating  and  construction  of  its 
tracks  or  switches.  They  have  not  alle};ed 
the  location  or  construction  of  the  switcdics 
as  a  cause  of  action,  but  It  is  your  duty.  In 
order  to  determine  whether  the  plaintiff  or 
the  defendant  acted  nesUgenUy  or  with  due 
care,  to  take  into  consideration  the  location  of 
the  tracks,  and  the  whole  situation,  as  shown 
the  evidence,  in  order  to  determine  wheth- 
(•r  they  did  act  prudently  and  with  good 
care,  or,  on  the  contrary,  whether  they  act- 
ed with  negligence."  We  think  this  refusal 
contained  no  ground  for  rcveraal.  for  the  rea- 
son that  the  court  chawed  the  Juiy  that  the 
defendant  was  not  liable  to  the  plainttS  un- 


der the  pleading  for  any  defect  In  the  manner 
of  the  location  or  constmotlon  of  the  track 
or  switches,  etc  The  charge  contained  all 
that  was  necessary  to  say  upon  that  sub- 
ject, and  the  defendant  could  not  have  been 
prejudiced  by  It  Insurance  Co.  Unsell, 
144  U.  S.  430,  12  Sup.  Ct  Rep.  671. 

Krror  is  alleged  upon  the  refusal  of  the 
court  to  diarge  the  jury  that  If  the  plain- 
tiff saw  the  cars  coming,  and  knew  there  was 
danger,  or  could,  by  the  use  of  ordinary  care, 
have  seen  the  cars  In  time  to  escape  by  leav- 
ing his  wagon,  but.  Instead  of  doing  so,  re- 
mained for  the  purpose  of  saving  his  wagon 
and  horses.  In  tluLt  case  no  damages  E^ould 
be  found  for  any  Injury  to  his  person,  etc. 
So  far  as  this  request  involved  the  question 
of  contributory  negligence  of  the  plaintiff, 
it  was  sufficientiy  covered  by  the  general 
charge  of  the  court.  In  the  case  of  Hallway 
Co.  T.  Ives.  144  U.  S.  433,  12  Sup.  Ct  Rep. 
679,  the  court.  In  the  discussion  of  a  similar 
question,  says:  "The  reason  given  by  the 
court  for  refusing  this  request  was  tliat  It 
is  too  much  npon  the  weight  of  the  evidence, 
and  confines  the  Jury  to  the  particular  clr* 
cumstances  narrated,  without  notice  of  others 
that  they  may  think  Important  Ttile  reason 
Is  a  sound  one.  In  determining  whether  the 
deceased  was  guilty  of  contributory  negli- 
gence, the  jury  was  bound  to  cwi^der  all 
the  facts  and  circumstances  bearing  upon 
that  question,  and  not  select  one  particular 
prominent  fact  or  drcumstanoc  as  controlling 
the  case,  to  the  exclusion  of  all  others."  On 
loolilng  over  tlie  record,  we  find  no  testimony 
that  the  plaintiff  had  notice  or  knew  that 
the  cars  were  coming  behind  him  until  Just 
before  he  was  stnidc  BIppus  testifies  that 
he  was  about  stx  feet  away  from  the  plain- 
tiff when  he  saw  the  cars  coming,  and  that  he 
called  to  him  while  his  wagon  was  in  motion 
going  south  tliat  the  cars  were  coming;  that 
plaintiff  made  no  motion  directly  after  he 
called,  but  after  he  had  gone  furUier,  and 
after  his  second  call,  and  just  before  he  was 
struck,  plaintiff  seemed  to  urge  his  hotses 
faster.  Witness  could  not  say  whether  pLnln- 
tiff  heard  his  warning  or  not  Plaintiff  tes- 
tifies tliat  he  did  not  hear  the  warning 
from  BIppus;  did  not  know  the  cars  were 
coming;  and  that  the  cars  came  down  upon 
him  so  quickly  that  he  could  not  get  out 

Error  Is  assigned  up<m  the  ground  that  the 
court  Instructed  the  jury  ttiat,  In  case  they 
found  for  the  plaintiff,  they  could  include 
damages  to  plaintiff's  harness.  The  plead- 
ings do  not  show  that  any  claim  was  made 
for  such  damage.  The  record  shows  that 
plaintiff  testified  that  his  harness  was  dam- 
aged to  the  extent  of  $35,  and  thereupon,  on 
motion  of  the  d^endant  said  testimony  was 
stricken  out  It  also  ^pears  that  the  plain- 
tiff did  not  claim  any  such  damage  either  by 
pleading  or  by  evidence.  Testimony  was  of- 
fered, and  not  contradicted,  that  the  horse 
killed  was  worth  $150,  the  wagtm  |115,  and 
Uie  expense  of  medical  attendance  $105,  malt- 
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Ing  $370.  The  rerdlct  of  the  Jury  was  for 
|i:j,;i70.  Tliere  was  no  evidence  in  the  case 
upon  which  to  base  the  instrnction.  The 
use  of  the  word  "harness,"  In  connection 
with  damage  to  the  horsee,  was  doubtless 
a  mere  Inadvei-tence  on  the  part  of  the  court, 
and,  had  the  attention  of  the  court  been 
eiilled  to  it  at  the  time,  it  would  have  been 
corrected.  It  Is  not  at  all  probable  that 
tlie  jury  awarded  any  damagf;  on  account  of 
this  harness  in  making  np  their  verdict,  when 
there  was  no  evidence  upon  which  to  sap- 
port  it.  We  are  Inclined  to  think  the  In- 
struction was  harmless.  It  was  not  ap- 
plicable to  the  facts  in  the  case,  and  the 
judgment  should  not  be  disturbed  on  tliat 
account.    People  r.  Mard),  6  OaL  544. 

Error  is  also  assigned  upon  the  refusal  of 
the  court  to  instruct  the  Jury  to  return  a 
verdict  for  the  defendant  Tills  question 
Involves  the  question  as  to  the  contributory 
negligence  of  the  plaintiff,  and  has  been  fuUy 
discussed. 

We  have  endeavored  to  consider  and  briefly 
discuss  all  the  questions  that  have  been  pre- 
sented in  the  briefs  of  counsel.  We  do  not 
think  It  has  been  shown  that  any  error  was 
committed  In  the  trial  below  which  was  prej- 
iididal  to  the  rights  of  the  appellant  Tbe 
Judgment  of  the  oonrt  below  Is  affirmed,  with 
costs. 

BARTCH  and  SMITH,  JJ..  omcnr. 


(6  WMb.  879) 

OITY  OF  8BATTLB  r.  COLUMBIA  &  P. 
8.  R.  CO.  et  al. 

(Sniveme  Court  of  Washioffton.  May  24, 1893.) 

Riparian  Riohtb — Estoppel. 

1.  The  territorial  legislature's  charter  of 
Seattle,  S  H.  (St»B.  Laws.  1885-86,  p.  243.) 
empowers  the  city  to  survey  and  establish 
blocks  aotl  streets,  to  alter  the  same,  and  con- 
demu  land  therefor,  and  to  authorize  the  laying 
of  railway  tracks  on  streets,  alleys,  and  public 
places.  Section  26  empowers  the  city  to  build 
and  regulate  wharves  and  piers,  at  the  foot 
of  any  street  endine  on  the  shore,  and  to  pre- 
scril>e  the  lioiits  for  extending  wh»rvea  Into  the 
water  witliin  the  city  limitH.  as  dotiued  by  sec- 
tion 1.  Code  1881,  H  2458,  245S>.  empower 
railroads  to  acquire  rights  of  way  in  such  public 
places  as  may  be  necessary  or  couvenient.  The 
city  having  granted  a  railroad  right  of  way 
over  tide  lands  on  Its  water  front,  hdd,  that 
it  was  estopped,  as  against  itin  road,  to  contend 
that  its  grant  infringed  the  rights  of  the  unborn 
state. 

2.  A  railroad's  franchise  to  run  through 
and  acroi4S  certain  Btxeets  of  a  city  cannot  be 
dcRtroye<l  by  an  arbitrary  ctinnge  of  grade  of 
said  streets  by  the  city.  The  street-grading 
power  must  be  reasonably  exercised,  and  vest- 
ed rifrhts  regarded. 

3.  The  fact  that,  at  the  time  the  grade  was 
changed,  the  railroad  trucks  had  been  destroyed 
hy  6re,  dues  not  authorize  the  city  to  disregard 
them,  since  they  must  t>e  loolied  at  in  connec- 
tion with  the  established  grades  of  the  roads  of 
which  they  were  a  part. 

4.  A  city's  franchise  to  a  railroad  to  run 
tfaroQgh  ita  streets  cannot  be  void  for  perpetuity 
and  irrevocableness,  since  there  is  always  re- 
course to  the  power  of  mninent  domain. 


Appeal  from  8ap«1or  conrt,  King  county; 
L  J.  Lichtenberg.  Judge. 

Suit  by  the  dty  ot  Seattle  against  the 
Coltunbta  &  Puget  Sound  Railroad  Company 
and  the  Northern  Padflc  &  Puget  Sound 
Shore  Railroad  Company  to  enjoin  defend- 
ants from  building  their  tracks  across  Colum- 
bia street.  In  said  dty.  Injunction  denied. 
The  dty  appeals.  AtDnned. 

.  George  DonwDith,  <Buike»  Sheparl  ft 
Woods,  of  counsel,)  tor  appelant  Aahton 
&  Chapman  and  Andrew  F.  Burielgb,  tor  re* 
spend  en  ts. 

SCOTT,  J.  On  tlie  14t3i  day  of  Mardi. 
1882.  the  dty  of  Seattle  passed  an  ordlnanoe 
purporting  to  grant  a  right  of  way  to  tlie 
Oregon  ft  Transcontinental  Railroad  Com- 
pany and  Uie  ColumUa  ft  Paget  Sotmd  Rail- 
road Company  to  lay  a  single  or  douUe  trade 
al<Mig  and  tqxm  certain  streets  ttierdn  de- 
scribed. The  first  secUcm,  describing  the 
route,  was  amended  October  29»  1SS3.  Tlw 
second  section,  omitting  the  seventh  subdi- 
vision, wbldt  provided  for  tiie  Joint  use  <tf 
such  tracks  by  any  otho-  railroad  company 
constmetlng  a  railroad  to  Seattle,  and  pr»> 
vlded  a  metiwd  of  determbdng  oompenaatloa 
therefor,  is  as  follows:  "That  said  Oregon 
ft  Transcontinental  Railroad  Company  and 
the  Colombia  ft  Paget  Sound  Railroad 
Company  be  and  are  authorised  to  locate^ 
lay  down,  and  perpetually  maintain  and 
operate  a  shigle  or  double  track  railnwd 
upon  the  trade  and  place  described  in  sec- 
tion one  of  this  ordinance,  apon  the  follow- 
ing terms,  to  wit:  First  Ttiat  tbe  said  com- 
panies, their  successors  and  assigns,  are  to 
allow  each  wharf  owner  a  side  track  con- 
necting the  said  road  with  the  warehouses  of 
each  wharf  owner,  tbe  ^de  track  to  be  con- 
structed and  kept  In  repair  by  tbe  wbaif 
ovniers  or  occupants  along  said  water  front 
Second.  That  the  rights  so  granted  shall 
not  In  any  way  be  construed  as  depriving 
the  occupants  of  lots  along  said  water  front 
of  any  riparian  rights  or  any  rights,  except 
so  for  as  such  way  extends.  The  said  own- 
ers and  occupants  reserve  the  right  to  wharf 
out  in  front  of  said  railroad,  and  It  is  agreed 
that  they  shall  have  that  right  without 
objection  by,  or  on  the  part  of,  said  railroad 
companies,  their  successors  or  assigns.  Third. 
The  said  road  to  be  constructed  by  the 
railroad  companies  so  as  to  be  on  a  common 
level  with  the  wharves  along  said  water 
front  Fourth.  That  sold  companies,  their 
successors  and  assigns,  where  said  track 
croBsea  a  wharf  now  or  hereafter  to  be  con- 
structed, shall  plank  and  keep  in  repair  at 
least  fifteen  feet  of  said  way,  and,  whenevar 
a  double  track  Is  conatructed  over  said  way, 
then  the  company  or  companies  constructiug 
or  operating  the  same  shall  plank  and  keep 
In  repair  the  codre  way  over  said  wharves, 
and  the  same  may  be  used  by  the  wharf 
owners  at  all  times  except  when  trains  are 
passing  over  it.  Fifth.  That  said  railroad 
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companlcfl,  tbelr  successors  and  assignsi  shall 
not  allow  their  cars  to  stand  upon  the  track 
on  any  wharf  along  said  water  ttont  with- 
out the  consent  of  the  owner  of  such  wharf. 
Sixth.  That  said  Oregon  &  Transcontinental 
Railroad  Company  Is  to  construct  a  stand- 
ard-gauee  railroad  from  Seattle  to  a  point 
on  the  Northern  Padflc  Railroad  Company's 
constructed  line,  so  as  to  connect  the  dty 
of  Sestde  with  eastern  Washington,  either 
by  way  of  Portland,  Oregon,  or  the  Cascade 
mountains,  within  two  (2)  years;  and.  on 
failure  so  to  do.  this  right  herein  granted 
shall  be  TOld,  and  of  no  effect:  provided, 
ttiat,  if  any  other  road  shall  construct  a 
.•tandard-gauge  road  connecting  Seattle  with 
eastern  Washington  before  the  roads  above 
mentioned,  then  and  In  such  case  the  rtf^ts 
herein  to  lay,  maintain,  and  operate  sa^ 
tracks  be,  and  the  same  are  hereby,  granted 
to  the  road  that  shall  so  construct  such  line." 
"BiKhth.  That  said  companies,  thdr  successors 
or  assigns,  shall  not  run  trains  over  said 
tracks  along  said  water  front  at  a  higher 
rate  of  speed  than  six  miles  an  hour,  and  the 
<dty  shall  retain  the  same  control  over  the 
atreets  and  alleya  wherein  the  said  tracks 
•re  laid  as  on  and  across  streets  and  alleys  up- 
on the  land."  In  the  latter  part  of  1883, 
the  Puget  Sound  Shore  Railroad  Company, 
which  was  the  predecessor  of  the  Northern 
Padflc  &  Puget  Sound  Shore  Railroad  Com- 
pany, and  which  claimed  to  have  succeeded 
to  the  lU^ts  of  the  Oregon  &  Transcontinen- 
tal Railroad  Company,  aforesaid,  constructed 
a  mllroad  of  standard  gauge  firom  Seattle 
to  Studc  Junction,  a  point  on  the  Northern 
Pacific  Railroad  Craapany's  line,  thorel^ 
eonueetlng  the  dty  of  Seattle  with  eastern 
Washington,  then  via  Portland,  Ore.,  with 
a  continuous  line  of  railroad.  Thla  road 
was  constructed  within  the  time  specified. 
It  started  trova  a  p<^t  within  the  southmi 
limits  of  said  dty  of  Seattle,  bat  did  not 
cover  any  part  of  the  right  ta  way  described 
In  aald  ordinance.  This  road  was  operated 
for  about  one  month  aftw  completion,  but 
henceforth  for  a  year  and  a  half  no  trains 
were  run  thereover.  A  three-rail  track  (the 
Columbia  &  Puget  Sound  Railroad  being  a 
narrow-gauge  road)  was  also  constructed 
the  Columbia  &  Puget  Sound  Railroad  Com- 
pany and  the  Puget  Sound  Shore  Railroad 
Company  along  the  right  of  way  described 
In  sold  ordinance,  which  Is  now  In  contro- 
Tersy,  but  a  gap  of  one  roll's  length  was  left 
at  the  point  where  the  standard-gauge  trade 
was  designed  to  connect  with  the  line  con- 
fltnicted  as  aforesaid.  After  the  expiration 
of  this  period  of  one  year  and  a  half,  dur- 
ing which  the  road  aforesaid  was  not  op- 
erated, the  connection  was  made,  and  a  con- 
tinuous line  was  thenceforth  operated  con- 
tinuously for  several  years,  until  June  6. 
1880,  whMi  a  great  fire  destroyed  the  rail- 
road on  said  ri^t  of  way.  together  with  a 
Tast  amount  of  other  property  In  the  vldnlty. 
Tha  railroad  companies  at  wee  set  about 


restoring  the  wharves  and  warehouses,  etc., 
and  the  railroad  tracks  on  said  right  of 
way.  WhMi  they  readied  Columbia  street, 
building  north,  they  found  that  the  dty  had 
raised  the  grade  of  that  street  at  the  point 
of  crossing  about  two  feet,  and  had  filled 
in  the  street  to  conform  therewith.  On  Au- 
gust 21,  1889,  when  the  railroad  companies 
were  proceedhig  to  build  across  the  street 
on  the  wharf -level  grade  a«  before,  and  were 
cutting  the  embankment  the  city  had  placed 
In  front  of  them,  this  action  was  commenced, 
and  a  temporary  restraining  ordw  was  issued 
and  served,  restraining  them  tr&m  prose- 
cuting the  reconstructimi  of  their  tracks 
across  Columbia  street.  Various  attempts 
were  made  to  dissolve  this  order,  but  with- 
out success,  so  that  the  respcmdents  have 
not  been  able  to  reconstruct  said  tracks 
north  of  the  south  line  of  Columbia  stree. 
by  reason  of  tbese  proceedings.  Upon  the 
final  trial,  the  court  below  dedded  the  cause 
In  favor  of  the  defendants,  but  ordered  that 
the  respondents  should  gain  no  advantage 
of  the  decIstcHi,  provided  the  dty  should 
within  30  days  prosecute  an  appeal,  which 
it  has  done.  Therefore  all  mattera  remain 
in  statu  quo  as  of  August  21,  1889. 

Tlie  right  of  way  in  controversy  Is  located 
upon  tide  and  shore  lands,  a  part  of  It  being 
within  the  meander  line,  and  a  part  without. 
The  first  five  propositions  contended  for  by 
appellant  r^te  to  the  right  of  the  city  to 
maintain  and  control  a  public  street  tm  the 
shore  land  prior  to  the  erection  of  the  ter- 
ritory of  Washington  into  a  state,  to  ex- 
tend the  streets  in  question  thereon,  and  to 
the  enactmait  of  the  otdinanoe  establishing 
the  hlis^»  grade  of  Columbia  street  after 
the  destruction  of  the  railroad  at  such  point 
by  fire  as  aforesaid.  For  the  purposes  of 
this  case,  these  prt^^tlona  will  be  taken 
as  established.  Tlie  rranalning  points  con- 
t«!ded  for  by  iwpdlant  are  as  follows:  "(ti) 
Ordlnanoe  No.  262.  (as  amended  toy  Ordi- 
nance No.  484.)  purporting  to  grant  a  ftan- 
chlse  to  build  and  operate  a  railroad.  Is  void, 
by  reason  of  the  nonexistence  of  the  Oregon 
&  Transcontinental  Railroad  Company,  one  of 
the  grantees  named— First,  In  respect  to  the 
defradant  Coliunbia  ft  Puget  Sound  Railroad 
Company,  the  other  grantee;  and  also,  second, 
In  respect  to  tlie  defendant  Puget  Sound 
Shore  Railroad  Company,  whidi  joined  with 
the  last-named  grantee  In  building  the  road; 
and.  third.  In  respect  to  said  defendants 
Jointly;  and,  fourth,  said  franchise  was  also 
void  because  In  terms  perpetual  and  Irre- 
vocable. (7)  Said  ordinance  is  void  by  r«i^ 
son  of  noncompliance  with  the  sixth  ctm- 
ditlon  therein  specified,  as  to  the  time 
within  which  the  road  should  be  constructed 
to  a  connection  with  eastern  Washington, 
and  by  reason  of  failure  continuously  to 
operate  the  road  '  when  constructed.  (8) 
Said  ordinance  was  of  no  force  In  respect 
to  tlie  shore  land,  comprising  the  place 
to  vbictk  the  Injunction  soui^t  relatesb 
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because  the  dty,  at  the  date  of  the  or- 
Jinauce,  had  no  power  to  dispose  of  or  In- 
i^umber  the  shore;  and  the  city  Is  not 
estopped,  by  its  subseqaently  ocquired  title 
to  the  locus  In  quo  as  a  street,  from  dMiylnj? 
Irs  former  power  to  make  the  grant  (ft) 
Assuming,  however,  that  the  defendants 
have  the  franchise  chiimed  under  tlie  or- 
diiumce,  the  city's  right  of  control  over  the 
street  at  the  point  of  caressing  was  para- 
mount, and  could  be  exercised,  when  the  in- 
junction was  sought,  as  the  dty  might  see 
tit,  though  the  result  might  be  the  Impair- 
ment or  even  destruction  of  the  defendants' 
franchise;  the  sole  remedy  of  the  defoid- 
aots,  If  any,  being  an  action  for  damages. 
ftO)  E^'ea  If  the  city's  il^t  of  control  over 
the  street  could  not  be  exercised  to  the  de- 
stmetion  of  the  d^esdants*  franchise.  Its 
ext^ndse  la  Ibis  case  would  not  wort:  a  de- 
struction of  the  franchise,  apart  from  the 
change  ot  grade  of  other  streets  crossing  the 
railroad;  aud  such  change  of  other  streets 
was  not  properly  proved,  and,  if  proved,  was 
Irrelevant  under  the  pleadings." 

The  order  In  which  the  points  hare  be^ 
stated  will  not  be  f<dlowed  in  the  discusdon. 
but  the  proposition  In  relation  tn  the  want 
of  authority  In  the  city  to  grant  the  right  of 
way  In  question,  stated  In  Its  eighth  ground, 
Vfin  be  Qrst  noticed.  The  right  to  authorize 
railroad  companies  to  lay  their  trucks  upon 
the  streets  and  public  places  In  the  city  gen- 
enilly  was  expressly  conferred  by  law.  Sec- 
tion 11  of  tiie  charter  of  the  dty  of  Seattle 
In  force  at  the  time,  to  be  found  at  page  243 
of  the  Session  Laws  of  1886-86.  is  as  follow^: 
'-The  dty  of  Seattle  has  power  to  provide  for 
the  survey  of  the  blodcs  and  streets  of  the 
cl^.  and  for  making  and  establishing  the 
l)ound.try  lines  of  such  blot^  and  streets, 
imd  to  establish  the  grades  of  all  streets 
within  the  dty,  and  to  lay  off,  widen. 
Btrai^ten,  narrow,  diange,  extend,  vacate, 
and  establish  streets,  blf^ways,  alleys,  and 
all  pubUo  grounds,  and  to  provide  for 
the  oondemnatlcni  of  such  real  ntate  as 
may  be  neci-esary  for  such  purposes,  and 
to  levy  and  collect  asses^nents  upon  all 
property  l}enefited  by  the  change  or  Im- 
provement, authorized  by  this  section,  suf- 
ficient to  make  compensation  for  all  propwty 
condemned  or  damaged,  and  to  authorize  or 
forbid  the  location  and  laying  down  of  tracks 
for  railways  and  street  railways  on  any  and 
nil  streets  aud  alleys  and  public  places  with- 
in the  city:  provided,  that  no  street  or  alley 
shall  be  extended  or  vacated  except  by  a 
vote  of  six  members  of  the  council  In  favor 
thereof:  and  provided,  further,  that  any  per- 
son or  corporation  laying  down  such  railway 
shall  bo  liable  to  tho  owners  of  property 
abutting  upon  such  streets,  alloy,  or  alleys  for 
all  damafios  or  injury  caused  thereby,  to  be 
ascertained  on  the  petition  of  the  projierty 
owners.  In  the  manner  provided  by  eliapter 
188,  sections  3473-2576  inclusive,  of  the  Code 
of  Washington  of  1881;  and  the  Judgment 


and  decree  thereon  shall  be  that  the  company 
or  persons  shall  pay  such  damages,  and  on 
such  payment  shall  be  entitled  to  such  right 
of  way,  and,  if  no  petititm  for  stich  compen- 
sation shall  l>e  filed  within  two  years  after 
the  track  Is  so  laid,  such  claim  shall  be 
barred."  There  are  several  seoUons  con- 
tained In  the  Code  of  1881  also  relating  to 
this  subJeot-mattCT,  which  are  as  follows: 
"Sec.  2458.  Wh&i  it  shall  be  neoessary  or 
convenl^t  In  the  location  of  any  road  herein 
mentioned  to  appropriate  any  part  of  any 
pubUo  road,  street,  or  alley  or  puUlc 
grcnnds,  the  county  court  of  the  county 
wherein  sudi  road,  street,  alley,  or  puMic 
grounds  may  be,  unless  tbe  same  be  wltiiln 
the  corporate  ttmlte  of  a  mnnldpal  corpora- 
tiiw,  la  anthorlsed  to  agree  with  the  corpora- 
tion ctmstmcttaig  the  road,  upon  the  e>xt«it, 
ternM^  and  oondltiona  npon  whidi  the  same 
may  be  appropriated  or  used  and  occupied 
by  snch  corporation,  and.  If  sndi  parties  shall 
be  unable  to  agree  thereon,  such  ccwporatlon 
may  appropriate  so  mndi  thweof  as  may  be 
necessary  and  convenient  In  the  location  and 
oonatmction  c€  said  road.  Sec,  2459.  What- 
ever  a  private  corporation  is  aatborised  to 
appropriate  any  ptititic  highway  or  grounds, 
aa  mentttmed  in  the  last  s^odon,  if  ttie  same 
be  within  the  llmito  of  any  town,  whether' 
incoiporated  or  not,  such  oorporatlon  shall 
locate  thdr  road  upon  sudi  particular  road, 
street,  or  alley,  or  pubUo  grounds,  witiiln 
sndi  town,  as  the  local  antjioritles  mmtioned 
in  the  last  section  and  having  diaiw  thereat 
shall  deslgnato;  bnt  If  sudi  local  authorities 
shall  fall  or  refuse  to  make  snob  designation 
within  a  reesnmUe  time,  when  requested, 
siHih  corporation  m^  make  audi  appropri- 
ation without  reference  thereto."  Tltese  are 
now  sections  1S74  and  1576,  ycA.  1.  of  the 
present  Oode. 

While  it  Is  admitted  that  the  dty  bad  the 
rl^t  generally  to  aUow  railroad  companies 
to  lay  tracks  npon  its  streets.  It  Is  cont^ed 
that  it  bad  no  such  right  where  such  streets 
were  located  npon  tide  lands,  because  the 
title  thereto  was  in  the  territoir  in  trust 
for  the  future  state,  and,  therefor^  that  the 
dty  could  not  burden  the  same  with  any 
easement.  It  Is  contended,  however,  that 
the  city  bad  the  ri^t  to  occupy  audi  lands 
for  street  purposes,  and,  althon^  we  have 
taken  this  contention  as  established.  It  may 
be  well  to  notice  some  of  the  provisions 
of  the  dty  charter  relating  thereto.  Section 
11.  as  we  have  seen,  confers  power  to  lay 
off,  establish,  and  extend  streets,  etc.,  and 
establish  the  grades  thereof.  Sectl(m  2B 
confers  power  to  build,  construct,  and  regu- 
late wharves,  piers,  and  landing  places  at 
the  foot  of  any  street  terminating  at  the 
shore  of  Elliott  bay,  and  to  regulate  and 
prescribe  the  limits  of  the  extension  of 
wharves  into  the  waters  of  any  harbors 
within  the  city  limits.  And  section  1  de- 
fines the  limits  of  the  city  aa  extending  on 
the  westward  to  the  center  of  Elliott  bay. 
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Thus,  It  will  be  seen  that  the  dty  had  as 
full  and  complete  rights  In  the  premises  as 
could  have  been  granted  by  the  territoilal 
leglslatiire,  and  this  grant  was  valid  and 
tiding,  excepting  as  against  the  future 
state,  and  until  It  should  take  some  steps  to 
annul  such  action,  subject,  of  course,  to 
such  restraints  as  should  be  Imposed  by  the 
general  goTemment  in  Its  control  of  such 
waters.  The  city's  exercise  of  the  power  so 
granted  by  the  territorial  legislature  was 
never  interfered  with  In  the  premises,  but 
its  acts  thereunder  have  been  expressly  con- 
firmed by  virtue  of  the  grant  of  power  In 
section  3,  art.  15.  of  the  state  constitution, 
authorizing  the  dty  to  extend  Its  streets 
over  intervening  tide  lands  to  the  harbor 
area  there  provided  for.  We  know  of  no 
reason  why  the  dty  conld  not  authorize  the 
laying  of  railway  tracks  upon  streets  located 
upon  tide  and  shore  lands.  We  see  nothing 
in  the  way  of  Its  granting  whatever  rights 
It  did  have  in  the  premises.  The  very  right 
to  occupy  shore  and  tide  lands  for  street 
purposes  would  carry  with  it  during  such 
Mme  at  least  the  full  enjoyment  of  all  priv- 
ileges that  the  dty  exerdsed  with  regard 
to  its  other  streets,  and  one  of  these  was 
the  right  to  authorize  the  location  of  railway 
tracks  upon  Its  streets.  This  seems  to  ua 
to  have  been  as  much  within  the  policy  of 
the  law  as  was  the  recognition  of  the  right 
to  use  such  lands  for  street  purposes  in  any 
wlsa  The  dty  undertook  to,  and  did,  as 
far  as  It  was  able,  confer  this  privilege  on 
the  respondents.  Its  actg  have  never  been 
In  any  wise  questioned,  excepting  in  this  in- 
stance, where  It  undertakes  to  set  up  Its 
own  want  of  power.  But  it  sought  to  exer- 
cise the  power,  and  Its  right  so  to  do  was 
not  interfered  with  by  any  higher  authority, 
but,  on  the  contrary,  was  subsequently  eon- 
flrmed;  and  we  are  of  the  opinion  that  the 
dty  Is  In  no  position  to  urge  the  Invalidity 
of  the  franchise,  or  its  want  of  power  to 
grant  the  same,  under  the  clrctunstances, 
nor  can  It  arbitrarily  repeal  the  same,  what- 
ever rights  It  may  have  in  the  exercise  of 
the  power  of  eminent  domain.  We  are  also 
of  the  opinion  that  the  city  Is  not  in  a  posi- 
tion to  urge  that  the  ordinance  is  void  by 
reason  of  a  noncompliance  with  the  sixth 
condition  as  to  the  time  within  which  the 
railroad  should  be  constructed,  nor  of  the 
failure  to  continuously  operate  the  road  when 
constructed.  The  essential  object  of  the  or- 
dinance was  to  secure  continuous  railway 
connection  with  the  eastern  part  of  the  state, 
and  for  that  purpose  the  ordinance,  by  a  pro- 
viso in  said  condition,  purported  to  confer 
or  convey  the  right  to  lay  a  track  upon  the 
right  of  way  In  question  to  any  company 
which  should  first  construct  a  standard- 
gauge  railroad  aSTordmg  such  connection. 
There  was  no  intention  to  limit  the  privileges 
authorized  to  the  jmrtlcular  corporations 
named,  and  while  It  Is  admitted  that  the 
road  was  not  constructed  from  the  point  In 


controversy  within  the  time  spedfled,  and 
that  for  a  year  and  a  half  from  about  a 
month  after  Its  completion  It  was  not 
operated,  and  thus,  as  appellant  contends, 
the  spirit  of  the  ordinance  was  violated, 
yet.  notwithstanding  this,  the  ordinance  was 
not  rei>ealed,  nor  was  any  step  taken  during 
said  time  to  compel  the  railroad  companies 
to  remove  their  tracks  from  the  streets  In 
question,  but  they  were  allowed  to  remain 
there,  and  finally  the  line  was  put  In  opera- 
tion, and  was  operated  continuously  for  sev- 
eral years  prior  to  the  Institution  of  this 
suit  The  respondents*  rights  in  the  premises 
were  In  no  wise  questioned  during  snld  times, 
and.  conceding  that  the  dty  had  the  right 
to  impose  the  time  limitation  condition,  we 
are  of  the  opinion  that  it  is  now,  and  was 
at  the  time  of  the  Institution  of  this  suit, 
estopped  from  availing  Itsdf  oi  the  same 
under  the  drcumstances. 

It  seems  to  us  that  the  contention  of  the 
respondents  is  well  foimded  that  the  ordi- 
nance In  qnestlon,  while  it  remained  upon 
the  books  as  one  of  the  ordinances  of  said 
city,  had  the  effect  of  designating  the  route 
where  the  line  of  railway  might  be  construct- 
ed by  any  company  choosing  to  biilld  a  stand- 
ard-gauge road  thereon  connecting  said  dty 
by  rail  with  eastern  Washington,  and  that, 
by  constructing  its  line  of  railway  thereon, 
respondents  acquired  a  right  as  against  the 
city  to  use  such  streets  for  such  purpose, 
subject,  of  course,  to  the  reasonable  control 
and  regulation  of  the  municipal  authorities. 

As  to  the  sixth  proposition:  The  point 
that  there  was  no  such  corporation  in  exist- 
ence as  the  Oregon  &  Transcontinental  Rail- 
road Company  seems  to  us  Immaterial.  It 
does  appear  that  there  was  a  corporation 
known  as  the  "Oregon  Transcontinental 
Company."  and  we  think  it  fairly  appears 
from  the  proof  that  this  was  the  corporation 
that  was  Intended  to  be  designated.  Instead 
of  the  "Oregon  &  Transcontinental  Railroad 
Company,"  which  had  no  existence,  and  that 
It  was,  in  effect,  simply  a  oalsnomer;  but, 
under  the  view  we  have  taken  of  the  points 
heretofore  discussed,  this  matter  becomes 
unimportant  The  point  in  relation  to  the 
franchise  being  void,  because  in  terms  per- 
petual and  irrevocable,  will  be  further  no- 
ticed. What  has  been  said  disposes  of  the 
sixth,  seventh,  and  eighth  propositions,  other- 
wise. 

Many  of  appellant's  statements  advanced 
In  support  of  Its  ninth  ground  are  unquestion- 
ably sound,  but  they  fail  to  sustain  the  po- 
sition token.  A  city's  power  to  improve  and 
graduate  its  streets  Is  imdoubtedly  a  contin- 
uant power,  not  exhausted  by  its  first  exer- 
cise, and  Inalienable  by  the  corporate  authori- 
ties, and  such  authorities  are  the  ones  to 
judge  of  the  expediency  or  necessity  of  its  ex- 
ercise. This  Is  well  sustained  by  the  cases 
cited.  But  the  next  statement  that  under 
this  power  the  city's  right  to  establish  and 
execute  a  new  and  hi^ier  grade  of  ColumUa 
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street  at  the  place  In  dispute  follows  as  a 
matter  of  coTirse,  must  be  taken  with  some 
degree  of  Umitatlon.  It  will  aid  In  the  dis- 
cussion of  this  question  to  state  our  views 
here  of  the  effect  of  the  city's  action  In  the 
premises.  The  ral^og  of  the  grade  of  the 
railway  tracks  two  feet  at  the  point  In  ques- 
tfOQ  would  greatly 'impair  the  usefulness  of 
the  tracks.  This  clearly  appears  from  the 
proof,  and  it  also  appears  that  at  the  same 
time  the  city  raised  the  grades  of  other 
streets  in  the  vicinity  which  were  crossed 
by  the  railroad  tracks  aforesaid  to  such  an 
extent  as  to  make  it  Impossible  for  the  rail- 
road companies  to  reconstruct  their  tracks 
upon  said  right  of  way.  The  effect  of  the 
raising  of  the  grades  of  these  Tarloiis  streets 
was  such  as  to  absolutely  destroy  the  fran- 
dilse,  let  alone  making  It  Impossible  for  the 
railroad  companies  to  comply  with  the  ordi- 
nance in  question,  In  giving  to  eadi  wharf 
owner  a  side  tn^  and  to  constract  the 
tracks  on  a  common  levtH  vrith  the  wharves 
along  the  water  front.  Under  such  a -state 
of  &ct8,  we  think  the  well-setUed  rule  of  law 
la  that  the  city's  ri^t  to  graduate  Its  streets 
or  alter  the  grades  thereof  Is  not  an  abso- 
lute one,  to  be  exercised  at  its  option,  r^rd- 
leas  of  its  effect  upon  others,  but  It  Is  a  pow- 
er which  must  be  reasonably  exercised  with 
reference  to  the  rights  of  parties  Interested. 
It  cannot  be  exercised  to  the  extent  ot  work- 
ing a  destruction  of  sndi  a  franchise  pre- 
viously granted.  This  would  amount  to  an 
unauthorized  takhig  of  property;  and  none  of 
the  cases  dted  by  appellant  In  oui*  opinion, 
support  such  contrition,  as  none  of  them  go 
to  the  extent  of  holding  that  the  city  may  so 
alter  and  change  the  grades  of  its  streets  as 
to  work  a  destruction  of  a  valuable  property 
under  such  circumstances,  but  the  right  to 
change  the  grades  of  streets  is  sustained  upon 
the  ground  that  the  same  may  be  done  con- 
sistent with  the  preservation  of  rights  pre- 
viously acquired  by  others;  as  in  the  case  of 
State  V.  Mayor,  etc.,  of  Hoboken.  41  N.  J. 
I^aw,  71,  which  Involved  the  validity  of  an 
ordlnnnce  requiring  a  horse  railway  to  make 
Its  tracks  previously  laid  conform  to  the 
grade  of  the  street,  in  whlcn  case  It  Is  said 
that  "the  provisions  of  these  ordinances  re- 
quiring the  tracks  to  conform  to  grade,  and 
to  be  laid  under  the  direction  of  the  street 
commissioner,  •  •  •  are  of  the  diaractor 
of  regulations  which  may  be  adopted,  and,  if 
reasonable,  are  valid.  Such  regulations  do 
not  appreciably  Interfere  with  the  exercise  of 
Its  franchise  by  a  corporation  having  a  fran- 
chise to  use  the  public  streets  for  Its  business; 
•  •  •  and  the  legislature  Is  presumed  to 
have  intended,  when  it  authorized  the  use  of 
the  public  streets  for  sudi  purposes,  that  its 
grantee  should  hold  Its  privileges  subject  to 
such  regulations  as  are  reasonably  necessary 
for  the  use  of  the  streets,  for  the  purposes  of 
a  street  railway,  and  for  ordinary  travel." 
Nor  can  wo  agree  with  the  statement  that 
there  was  in  this  case  no  taking  of  property 


by  the  alteration  of  sudi  grades  because,  at 
the  particular  time  the  ordinances  were 
passed,  the  railroad  tracks  had  been  destroy- 
ed by  fire  at  the  point  In  question,  and,  for 
that  reason,  there  was  no  property  there  in 
existence  to  take.  The  argument  might  ap- 
ply with  some  force  in  case  of  the  destruc- 
tion of  a  structure  which  could  be  rebuilt  as 
well  to  conform  to  one  grade  as  another, 
and  where  there  would  only  be  a  damaging. 
Instead  of  a  deprivation,  of  the  right  But 
the  railroad  tracks  at  this  point  must  be  re- 
built with  reference  to  the  established  grade 
of  the  railroads  of  wbldi  they  were  a  part. 
The  part  which  merely  crossed  the  street 
could  not  be  segregated  and  looked  at  inde- 
pendently, for  It  was  of  no  value,  excepting 
as  a  part  of  the  system,  and  could  only  be  re- 
constructed pracUcally  upon  the  same  grade 
as  b^re;  and  this,  as  we  have  seen,  was 
rendered  impossiUe  hj  the  changes  in  the 
grades  ct  the  streets  made  as  aforesaid.  Al- 
thougli  the  railway  traclu  aaom  this  street 
were  destroyed  fire,  the  pn^rty  of  the 
companies  still  remained.  The  property  was 
the  franchise,— the  right  to  use  tiie  street  for 
the  purpose  of  constructing  and  operating 
tnu^  thereon.  This  was  the  matwlal  thing 
of  value,  and  this  was  what  was  sbni^t  to  be 
takoi  by  the  corpwate  authorities  in  the 
maimer  aforesaid,  and  it  was  just  as  much  at 
a  taking  as  thou^  the  tracks  had  been  actu- 
ally In  existence  at  the  time  the  ordinances 
were  adopted.  The  property  of  railroad  com- 
panies is  as  ranch  within  the  protection  of 
the  law  as  that  of  any  other  company  or  of 
any  indlvIduaL  RaUroads  aie  recognised  as 
essential  to  the  welfare  and  prosperity  of  the 
people,  and,  because  of  their  capacity  tor 
usefulness  to  the  whole  people,  railroad  com- 
panies are  invested  with  large  powers  of  a 
public  nature.  The  laws  of  the  state  also 
provide  for  the  organization  of  cities,  and 
large  powers  are  granted  to  them  relating  to 
the  control  and  regulation  of  matters  within 
the  municipal  limits;  but,  when  a  broad  in- 
terpretation of  such  powers  clashes  with  ac- 
quired property  rights,  as  In  this  instance, 
such  reasonable  construction  should  be  given 
them  as  shall  not  have  the  effect  of  destroy- 
ing or  even  materially  Injuring  such  rights. 
The  city  must  so  use  Its  powers  as  to  enable 
the  respondents  to  have  a  reasonable  use  and 
enjoyment  of  theirs,  and  not  so  as  to  render 
it  Impossible  or  even  very  difficult  for  the  re- 
spondents to  reconstruct  and  operate  their 
railroads.  1  Itorer,  R.  R.  p.  553,  par.  13. 
Property  rights  acquired  under  and  by  virtue 
of  franchises  thus  granted  are  perpetual,  un- 
less otherwise  limited  In  the  grant;  and  there 
was  no  limit  In  this  instance,  and  such  fran- 
chises are  not  void  In  consequence  thereof. 
There  is  no  sound  reason  why  a  municipal 
corporation  may  not  bind  itself  In  this  partic- 
ular, as  well  as  an  Indtvldiml  may.  On  the 
contrary,  wdl-recognized  principles  of  Justi« 
require  that  It  should  be  so  bound,  to  tbe 
end  that  property  rights  may  be  made  stablo 
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and  certain;  and  the  nnmtdpality  la  saffl- 
cimtly  protected  under  such  circumstances; 
for  should  it  become  necessary  to  thereafter 
undo  the  work,  and  terminate  the  rights 
granted,  and  to  take  the  property  of  the  cor- 
poration acquired  in  pursuance  and  by  virtue 
thereof;  It  may  do  so  under  the  exercise  of 
the  power  of  eminent  domain  upon  making 
compenaatiOQ:  and  this  Is  a  suffldoit  pro- 
tection for  the  Tights  of  the  city,  and  one 
which  at  the  same  time  affords  protection  to 
the  rights  of  the  respondents.  State  v.  Noyes, 
47  Me.  189;  Port  of  MobUe  t.  Loulsrille  &  N. 
K.  Co.,  84  Ala.  U5,  4  South.  Hep.  106. 

The  substance  of  the  tenth  point  has  been 
previously  disposed  of  in  the  view  taken  that 
the  acts  of  the  dty,  if  sustained,  would  work 
a  destruction  of  the  franchise.  Minor  points 
as  to  whether  the  proof  was  Irrelevant  under 
the  pleadings  are  of  no  particular  Importance 
at  this  time.  Where  a  full  and  fair  trial  has 
been  bad  upon  the  merits,  and  this  Is  appar- 
ent, little  attention  will  he  paid  In  an  equity 
cause  to  technical  points  raised  over  the 
pleadings.  The  Judgment  of  the  lower  court 
Is  affirmed. 

DUNBAR,  C.  J.,  and  HOXT,  STILES,  and 
ANDEUS,  JJ.,  concur. 


(7  Wafih.  6S) 

CHURCH  OF  CHRIST  OF  PALOUSE  CITY 

V.  BEACH  et  al. 
(Sapreme  Comt  of  Wsshiogton.  July  21, 1893.) 

Spboifio  PsBroBXANCB— Additiokal  Kihbdt  — 
Evidence. 

1.2  HiU's  Code,  p.  457,  c.  13,  providing 
how  specific  performaoce  of  contracts  of  de- 
ceased persons  may  be  eaforced,  but  not  de- 
daring  such  remedy  ezclnsive,  does  not  affect 
Uie  inherent  jarisdictlOD  of  equity,  and  a  suit 
for  specific  performance  of  a  contract  of  a  de- 
cedent may  be  brought  either  under  the  statute 
or  according  to  the  practice  of  courts  of  equity. 

2.  Where  a  contract  for  the  sale  of  land 
plahily  calls  for  five  lots,  and  defendant.  In  a 
suit  for  specific  performance,  coutends  that  only 
two  lots  Were  intended  by  the  parties,  the  bur- 
d«i  of  proof  is  on  defendant  to  show  that  the 
contract  does  not  express  the  agreement  of  the 
parties. 

Appeal '  from  superior  court,  Whitman 
county;  R.  F.  Stnrdevant,  Judge. 

Suit  by  the  Church  of  Christ  of  Palouse 
City,  a  corporation,  against  Mary  Beach, 
B.  J.  AndersMi,  Inez  A  Anderson,  his  wife, 
Charles  T.  Robards.  and  Elizabeth  E.  Rob- 
ards,  his  wife,  t<a  specific  performance. 
There  was  a  decree  In  favor  of  plaintiff,  and 
defendant    Mary  Beach  appeals.  Affirmed. 

The  contract  sued  on  is  as  fc^ows. 
'•Know  all  men  by  these  presents,  that 
we,  Thomas  L.  Fitch  and  Mary  Pitch,  of 
Palouse  dty.  In  the  county  of  Whitman  and 
territory  of  Washington,  are  helu  and  firm- 
ly bound  unto  the  eldera  of  the  Christian 
Church,  and  their  successors  In  office.  In 
Palouse  dty,  and  said  county  and  territoi-y, 
for  the  use  ani  benefit  of  the  said  Christian 
Ohnich  of  aald  place,  In  the  sum  ot  91/K)0.- 


00,  lawful  money  of  the  United  States, 
to  be  paid  to  the  said  elders  of  the  said 
church,  or  to  their  successors  in  omee,  which 
iwyment,  well  and  truly  to  be  made,  we  do 
bind  oursdves,  our  hdrs,  executors,  and  ad- 
ministrators, firmly  by  these  presents. 
Sealed  and  signed  with  onr  hands,  this  7th 
day  of  May,  1884.  The  condition  of  the 
above  obligation  Is  such  that  if  the  above- 
bounden  T.  L.  Fitch  and  Mary  Fitch  shall, 
so  soon  as  they  can  get  a  title  to  lots  three, 
four,  six,  seven,  and  eight,  in  block  eleven, 
In  Fitdi's  Addition  to  Palouse  dty,  In  said 
county  and  territory,  execute  and  deliver 
to  the  said  elders  of  the  said  church,  or 
t  their  successors  In  office,  a  good  and  suffi- 
(Aeat  warranty  deed  to  the  aforesaid  lots, 
(provided  the  said  elders  shall  pay  to  the 
said  T.  L.  Fitch  and  Mary  Fitch  the  sum  of 
one  dollar,)  then  the  above  obligation  to  be 
void,  othemise  to  remain  In  full  force. 
Thomas  L.  Pitch.  [Seal.]  Mary  Fitch, 
[SeaL]  Done  In  presence  of  G.  J.  Wright. 
J.  a  Bads." 

Norman  Buck,  Ettinger  &  Wtlson,  and 
Crowley  &  Sullivan,  for  appellant.  B.  B. 
Pickrell  and  Chodwlck  &  Fullertmi,  for  re- 
spondent 

DUNBAR,  C.  J.  The  first  objection  of  the 
appellant,— that  this  action  cannot  be  main- 
tained for  the  reason  that  It  Is  not  In  accord- 
ance with  the  provisions  of  cbapter  13,  p. 
457,  2  Hill's  Code,  which  provides  how 
specific  performance  of  contracts  of  de- 
ceased persons  may  be  enforced  against  their 
representatives,— cMiceding  that  It  could 
now  be  raised,  Is  not  wdl  taken.  Actions  to 
compel  the  specific  performance  of  a  con- 
tract belonged  originally  to  the  exclusive 
Jurisdiction  of  courts  of  equity,  and  to  en- 
force such  a  contract  Is  one  of  the  Inherit 
powers  of  a  court  of  equity,— a  power  whic£ 
can  only  be  taken  away  by  express  legislation, 
—and  concurrent  jurisdiction  conferred  by 
statute  upon  a  law  coiurt  will  not  divest  the 
courts  of  equity  of  Jurisdiction.  'Ihis  Is  a 
case  where  the  Jurisdicti(Ni  of  law  has  been 
enlarged  by  statute,  and  the  rule  is  thus 
laid  down  In  such  cases  In  1  Pom.  Eq.  Jur. 
(2d.  Ed.)  S  279:  "Where,  on  the  othar  hand, 
the .  new  power  is  conferred  up<m  the  law 
courts  by  statutory  legislation,  the  rule  Is 
well  settled  that,  unless  the  statute  contains 
negative  words  or  otner  language  expressly 
taking  away  the  pre-existing  eqvilmble  Juris- 
diction, or  unless  the  whole  scope  of  the 
statute,  by  its  reasonable  construction  and 
Its  operation,  shows  a  dear  legislative  in- 
tent to  abolish  that  Jurisdiction,  the  former 
Jurisdiction  of  equity  to  grant  its  relief  un- 
der the  ■  circumstances  continues  un- 
abridged." It  Is  also  stated  by  Sutherland 
on  Statutory  Construction  (section  399)  that 
the  Jurisdiction  of  a  court  is  not  impaired  by 
statutes  conferring  npoa  other  tribunals  Ju- 
risdiction of  the  same  kind,  and  to  readi  the 
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same  redress,  tmless  the  statutea  expressly 
take  away  the  Conner  JuriscUcdcm;  also, 
"where  a  statute  gives  a  new  remedy  for 
a  ri^t  existing  and  Miforceable  elthcar  at 
common  law  or  In  equity,  and  contalm  no 
negatlT^  express  or  Implied,  of  tb»  old  rem- 
edy, the  new  one  provided  by  It  Is  cumula- 
tlre,  and  the  party  may  dect  between  the 
two."  The  cases  dted  by  these  learned  au* 
thon  folly  sustain  the  text,  and  tbere  Is 
notiUng  In  the  act  In  'QueBtim  Indlcatiag  an 
Intention  to  restrict  iHinglng  actions  for 
specific  performance  In  a  law  oourt^  or  to 
In  any  manner  affect  the  Jurisdiction  of 
courts  of  equity  over  this  diaracter  at  cases, 
although  we  do  not  now  decide  that  the. 
provisions  of  diapter  13  are  applicable  to 
this  kind  of  a  case. 

A  considerable  portion  at  the  argnmrait 
In  this  court  was  devoted  to  a  discnsslw  of 
community  property  interests.  There  is  no 
question  concerning  community  property 
raised  by  the  pleadings;  no  allegatiwis  either 
In  the  complaint  or  answer  <m  that  subject  It 
aiq;>eais  from  the  complaint  that  Mary  Beadi 
and  Maiy  Fitch  are  one  and  the  same  per- 
son, but  it  does  not  appear  whether  ber 
name  was  changed  by  act  ot  the  legislature. 

decree  ot  court,  or  by  a  subsequait  mar^ 
il^e,  and  the  answer  Is  entirely  innocent 
of  any  reference  to  the  marriage  relation  of 
the  defendant  Mrs.  BeadL  This  being  an  eq- 
uity case,  howevo*,  had  tlie  case  been  tried 
on  that  issue,  and  had  the  testimony  Justi- 
fied sudi  a  course  this  court  might  have  con- 
^ravd  the  Issues  raised  by  the  pleadings 
which  should  have  been  raised;  but  not 
only  does  the  answer  fail  to  assert  the  com- 
munity rights  ct  Beodi,  or  any  community 
rights  whatever,  but  it  was  not  made  <x 
attMnpted  to  be  made  an  Issue  at  the  trial. 
It  cmly  Inddentally  appears  from  the  testi- 
mony that  the  defendant  Mary  Beach  has 
been  married  the  second  time,  and  the  cause 
was  tried  oa  the  sln^e  Issue,  Tls.  that,  by  a 
mistake  of  the  sCTiveoer  who  prepared  the 
bond, lots 6, 7, and  8 were  Inserted  ther^and 
that  It  was  not  the  intention  oi  the  par- 
ties executing  the  bond  to  Incorporate  those 
lots  In  said  bond.  The  questl<m  of  omununi- 
ty  pr(H>erty.  not  having  been  pleaded,  and 
not  having  been  raised  In  any  manner  in  the 
lower  court,  will  not  be  ocmsidmed  here. 

On  the  question  of  fact  presmted,  vis. 
whether  the  terms  of  the  oral  contract  en- 
tered Into  betwe«i  the  Fitches  and  the  trus- 
tees of  the  church  were  fully  Incorporated 
In  the  bond  which  is  the  basis  of  this  ac- 
tion, we  are  not  disposed  to  disturb  the  find- 
ings of  the  lower  court  The  bond  plainly 
calls  for  five  lots,  instead  of  two.  rcople 
of  ordlntiry  discretion  are  presumed  to  know 
the  import  of  any  instnmieDt  to  which  they 
attach  their  names,  and  to  know  what  it 
contains,  especially  so  simple  an  instniraent 
as  the  one  in  question,  where,  if  read  at  all, 
it  could  not  but  Inform  the  reader  of  the 
mistake  claimed;  hence  the  presumption  Is 


that  the  bcmd  expresses  the  agreement  of 
the  parties,  and  the  burden  of  proof  is  there- 
fore upon  the  appellant  to  overcome  such 
presumption.  The  testimony  Is  exceedingly 
tedious  and  conflteting,  but  from  its  pereual 
we  cannot  say  that  the  wei^t  of  teBtlm<»iy 
Is  with  the  appellant  In  fact  it  appears 
to  us  to  be  with  the  respondents. 

There  can  be  no  force  to  the  claim  tliat 
the  action  to  enforce  specific  performance 
was  premature,  because  the  appellant  has 
not  yet  obtained  title  According  to  her 
own  testimony,  there  are  two  sources  of  ti- 
tle, and  die  has  availed  terself  ct  both  of 
them.  The  Judgment  Is  affirmed. 

8TILBS.  HOTT,  ANDERS,  and  SOOTT, 
33^  concur. 

(8  Wmah.  Sn) 

CALDEK  V.  CITY  OF  WALLA  WALLA.et  al. 
(Supreme  Oourt  of  Washhigton.  May  23, 1883.) 

MUSIOIPAL  CORPOHATIOSS  — lOT  8lD8W4LK8— Evl- 

UENCE — OkDINANCES. 

1.  A  city  is  not  liable  for  accidents  occa- 
Blooed  by  mere  slipperiness  canned  by  ice  on  a 
Bidewfllk,  where  the  ice  Is  not  so  roagh  or  nn- 
ereo  or  so  rounded  up  or  at  such  an  incline  as 
to  make  it  an  obiitructioa. 

2.  In  an  action  against  a  city  for  injnries 
eanseU  by  falliaff  on  an  icy  sidewalk  defendant 
may  introduce  in  evidence  an  ordinance  re> 
qniriiig  the  occupants  or  owners  of  property 
abutting  on  streets  to  keep  the  same  clear  from 
snow  and  ice,  the  punxise  of  such  evidence  be- 
in^;  to  show  that  it  had  provided  for  keying 
the  walks  clear,  and  that  it  was  entitled  to 
wait  a  reasonable  time  for  the  persons  qtecified 
in  the  ordinance  to  [»erform  their  duty. 

Appeal  from  superior  court,  Walla  Walla 
county;  WUIlam  H.  Upton.  Judge. 

Action  by  Andrew  W.  Calder  against  the 
dty  of  Walla  Walla  and  Qeorge  R.  Crowe 
for  injuries  caused  by  failing  on  an  icy  side- 
walk In  front  of  premises  owned  defend- 
ant Crowe.  The  action  was  dismissed  as  to 
defendant  Crowe,  and  Judgment  was  ren- 
dered in  favor  of  plaintiff  against  defoid- 
ant  dty,  and  It  appeals.  Revised. 

W.  T.  Dovell,  City  Atty..  and  J.  O.  Thomas, 
for  appellant 

SCOTT,  J.  Reapondent  broni^t  an  action 
against  the  dty  to  recover  damages  for  to- 
Juries  caused  him  by  falling  upon  a  sldewiOk. 
and,  obtaining  a  Judgment  tiier^n-.  the  dcy 
appealed.  Certain  qneaflonB  are  raised  oa 
to  the  refu<uil  of  the  court  to  grant  a  motion 
for  a  nonsuit  and  to  permit  an  ordinance  to 
be  introduced  in  evidence,  and  also  tor  retm- 
lug  to  give  c«taln  instructloiw  requested 
the  defendant  No  brief  was  filed  by  the 
respondent.  It  Is  questionable  irtiethflr 
enough  appears  from  the  testimony  to  show 
that  the  ice  had  accumulated  to  such  an 
extent  or  was  In  such  a  condition,  as  to 
render  it  an  obstruction  to  travel.  Hnb  dty 
is  not  liable  for  accidents  occasioned  by  mere 
slipperlness  caused  by  ice  upon  the  walk. 
If  the  ice  is  not  so  roufh  and  uneren  or  w 
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rounded  up  or  at  such  an  Incline  as  to  make 
it  an  obstructiOQ,  and  to  cause  it  to  be  unsafe 
for  traT^  with  the  exercise  of  due  care, 
there  Is  no  liability.  Henkee  v.  Citr  of  Min- 
neapolis, (Minn.)  44  N.  W.  Rap.  1026;  City 
of  Chicago  v.  McGlven,  78  111.  347;  Cook  v. 
City  of  Milwaukee,  24  Wis.  270;  Cliase  t. 
City  of  Cleveland,  (Ohio  Sup.)  0  N.  E.  Rep. 
225;  Broburg  T.  City  of  Dea  Moines,  (Iowa,) 
19  N.  W.  Rep.  340.  But  the  question  as  to 
the  refunal  of  the  court  to  grant  the  motion 
for  a  nonsuit  Is  unimportant  now,  for  the 
case  must  be  reversed  on  other  grounds,  and, 
tf  a  new  trial  la  hod,  the  testimony  may  be 
more  explicit  as  to  some  of  the  points  in- 
volved. Assuming  that  there  was  enough  in 
the  testimony  of  the  plaintiff  to  show  tliat 
the  lee  was  so  rough  and  uneven  as  to  be  an 
obstruction  to  travel,  and  to  render  it  unsafe 
tor  a  person  to  walk  thereon  exercising  rea- 
sonable  core,  and  that  the  accident  was  due 
to  this,  there  was  other  teetdmony  whicli 
showed  that  the  accident  was  due  to  the 
sUpperlness  and  smoothness  caused  by  the  Ice 
upon  the  walk;  and  the  defendant's  first  in- 
Btmction,  requesting  the  court  to  instruct  the 
Jury  that  "mere  sUpperlness  of  the  sidewalk, 
occasioned  by  ice  or  snow,  not  being  accumu- 
lated so  aa  to  cause  an  obstnictlon,  la  not 
ordinarily  such  a  defect  as  will  make  the 
dty  Uabla  for  damages  occasioned  thereby," 
should  have  been  given,  there  being  testimo- 
ny to  found  the  same  upon  as  aforesaid,  and 
tbe  legal  proposition  Involved  being  well  es- 
tablished as  shown  by  the  authorities  dted. 

The  ordinance  In  question  was  one  requir- 
ing persons  occupying  property  abutting  on 
streets  within  the  corporate  limits  where 
sidewalks  were  laid  to  keep  the  same  clear 
from  snow  and  Ice,  and  in  case  of  vacant 
lots  such  duty  was  Imposed  upon  the  owner. 
The  def«idant  was  entitled  to  have  this  ordi- 
nance admitted  In  evidence  to  show  that  It 
bad  provided  a  way  toe  keeping  the  side- 
walks clear  from  obstnictlon^  and  It  was  au- 
thorized to  wait  a  reasonable  time  for  the 
persons  upon  whom  the  duty  was  imposei] 
to  comply  with  the  provisions  of  the  ordi- 
nance. Taylor  t.  City  of  Yonkers,  105  N.  Y. 
202,  11  N.  B.  Rep.  642.    Judgment  revised. 

DUNBAR,  G.  J.,  and  HOYT.  STILBS,  and 
ANDERS,  33^  concur. 

(6  Wash.  178) 

ZINTEK  et  «1.  V.  STIMSON  MILL  CO. 
(Supreme  Court  of  Washington.  May  24, 1803.) 

IXIOBT  TO  EHPLOTB— COMTRIBUTORT  NBOLIQENCE. 

There  can  be  no  recovery  for  Injury  to  a 
workman  resiiltinR  from  the  fall  of  a  pile  of 
Inmber  adjoining  one  which  planitifF  was  at  the 
time  removing,  when  the  fall  was  caused  by  the 
removal  of  such  adjoiiiinic  pile,  nml  the  worlc- 
man  had  opportunity  to  Rt>e  thnt  the  removal 
would  so  result.  Fer  Btllea  and  Hoyt,  JJ,, 
dissenting. 

For  majority  opinion,  see  32  Fac.  Rep.  097. 

STILES,  J.,  (dissenthig.)  While  it  did  ap- 
pear In  this  case  that  the  forraion  of  the 


yard.  Nelson,  hired  and  discharged  men,  and 
also  that  he  directed  the  men  what  to  do, 
and  where  to  do  it,  It  was  nowhere  shown 
that  he  ever  superintended  the  men  In  the 
piling  of  lumber.  Hie  record  was  entirely 
silent  as  to  the  proper  method  of  [41ing, 
and  as  to  who,  If  any  on^  gave  directions 
in  that  matter;  nor  was  there  a  particle  of 
testimony  tending  to  show  that  Nelson  knew 
how  the  lumber  which  fell  upon  Zintek  was 
piled,  or  that  he  had  any  means  of  knowing 
it  superior  to  those  possessed  by  Zintek  him- 
self. In  point  of  foot,  Zint^,  of  all  men, 
had  the  very  best  means  of  knowing  Just 
how  the  pile  which  fell  upon  him  was  con- 
structed, and  what  the  danger  was,  for  he 
alone  took  away  the  lumber,  board  by  board, 
which  supported  the  fatal  pile.  He  was 
more  than  half  a  day  engaged  in  removing 
this  support,  and  could  not  help  seeing  that 
the  neighboring  pile  was  only  a  loose  heap 
which  might  fall  at  any  moment  An  effort 
seems  to  have  been  made  to  show  that  Mar- 
sUIger,  who  was  woi^lng  in  the  alleyway, 
could  not  observe  the  danger,  because  of  the 
breast-hi^  pile  of  boards  which  lay  along 
the  alley  In  front  of  the  other  piles;  but  his 
inability  to  see  In  no  vray  lessened  the  eet- 
tainty  that,  If  he  bad  been  ^ere  Zintek 
was,  he  would  have  seen.  Because  of  these 
facts,  I  think  the  judgment  ot  nonsuit  was 
right,  even  though  the  doctrine  of  superior 
and  Inferior  servant  has  any  application  to 
Buoh  a  ooB^  which  I  very  much  doubt. 

HOYT,  X   I  concur  in  the  above. 


(6  Wuh.  «4) 

TIN6LBY  T.  BEIXmOHAM  BAY  1I003I 
CO. 

(Supreme  Coort  of  Washington.   May  24, 1S83.) 
Coara  on  Appeai. — Taxation. 

1.  A  payment  made  to  the  stenographer  for 
pr^aring  the  statement  of  facts  cannot  be 
taxed  as  coats.  Brown  v.  WiDehill,  28  Fac. 
Rep.  927.  4  Wash.  98.  followed. 

2.  Appellant  can  recover  as  costs  for  the 
preparation  of  the  transcript  only  what  he  ac- 
tually pays  the  derk,  and  the  fact  that  the 
clerk's  charges  are  reduced  liy  appellant's  per- 
formance of  part  of  the  work  himself  Is  imma- 
terial. 

On  motion  to  retax  costs. 

For  former  opinion,  see  32  Fac.  Rep.  737. 

DUNBAR,  C.  J.  The  respondent  moves 
to  retax  the  costs  allowed  by  the  clerk  of  this 
court  on  appellant's  cost  bill.  The  Item  ob- 
Jected  to  In  this  case  Is  the  Item  of  $198.60 
for  the  transcript  So  for  as  the  amount 
paid  by  appellant  to  the  stenographer  for 
the  purpose  of  iweparlng  the  statement  of 
facts  is  concerned,  this  court  has  already 
held  that  such  an  item  Is  not  a  disbursement 
contemplated  by  the  statute,  and  cannot  be 
taxed  as  costs.  See  Brown  v.  Winehlll,  4 
Wash.  98,  29  Fac.  Rep.  927.  It  appears  by 
athdavits  accompanying  this  motion  and  by 
the  counter  affidavits  of  the  appelant  that 
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the  transcript  was  prepared  Jry  appelant, 
and  that,  in  consideration  of  that  ftiet,  the 
cterfc  only  charged  the  appellant  half  price, 
or  10  cents  per  tdao,  tor  examining  and 
certifying  the  same,  and  that  in  reality  all 
that  was  paid  by  the  appellant  to  the  clerk 
or  to  any  officer  of  the  court  for  the  tran- 
script was  the  sum  of  f59.25,  and  this 
amount,  we  think,  Is  all  he  Is  entitled  to  re- 
corer  as  coats  from  respondrait  It  Is  doubt- 
less true  that  the  transcribing  ct  the  tran- 
script cost  appellant  something;  but  the  al- 
lowance of  such  expenses  as  costs  would, 
we  think,  be  liable  to  lead  to  abuses,  and 
to  endless  ctmtroTersIes.  and  are  not  such 
costs  as  are  contemplated  by  statute.  The 
bill  Is  therefore  retaxed.  and  the  item  of 
$198.60  Is  reduced  to  $59.25. 

SOOTT,  nOTS,  SnLBS,  and  ANDBBS, 
JX,  concur. 

(6  Wuh.  W) 
SECOND  NAT.  BANK  OF  OOLFAZ  t. 
ANGLIN. 

(Supreme  Coart  of  Washin^on.   May  24. 1883.) 

NSOOTIABLB  IKSTHUUBNTB  — STIPDUTIOK  VOB  At- 

touxet'b  Feb. 
A  proTisiou  in  a  promifisoi7  note  for  the 
paymeut  of  &n  attorney  8  fee  in  case  an  action 
.should  be  brought  On  the  note  does  not  affect 
its  negotiability. 

Appeal  from  superior  court.  Whitman 
coimty;  R.  r.  Sturdevant,  Judge. 

Action  by  the  Second  National  Bank  of 
Colfax  against  T.  8.  Anglln  on  a  promissory 
note.  From  a  judgment  In  favor  of  defend- 
ant, plaintiCF  appeals.  Beversed. 

Chadwick  &  FuUerton,  for  appellant. 

HOYT,  J.  This  action  was  brought  to  re- 
cover an  amoimt  alleged  to  be  due  upon  a 
promissory  note  made  by  the  respondent, 
which  it  was  alleged  had  t>een  indoi-sed  by 
the  payee  to  the  plaintiff  before  matmlty  for 
a  valuable  consideration.  Such  note  was 
■ubstanttally  In  the  following  form:  "Fire 
months  after  date,  without  grace,  for  value 
received,  I  promise  to  pay  to  J.  B.  Standley, 
or  oi-der,  at  Colton,  Wash.  Tciy.,  the  sum  of 
$233.00,  with  Interest  thereon  at  the  rate  of 
per  cent,  per  month  from  maturity  until 
paid.  Principal  and  Interest  payable  only 
In  U.  S.  gold  coin;  and  In  the  event  of  a  suit 
to  enforce  the  collection  of  this  note,  or  an; 
portion  thereof,  I  furihcr  agree  to  pay  the 
additional  sum  of  $20.00,  in  like  gold  coin, 
as  attom^s'  fees  In  said  suit."  The  rulings 
of  the  lower  court  during  the  progress  of  the 
trial  were  based  entirely  upon  the  theory 
lhat  this  note  was  not  a  negotiable  one. 
Assomlng  that  basis  to  be  correct,  it  may 
be  that  such  rulings  could  be  sustained,  al- 
though OS  t»  that  question  we  now  express 
no  <^ini(m.  But  It  is  clear  that,  if  that  ba- 
sis was  not  correct,  sncb  rulings  cannot  be 
sustained,  and  the  judgment  rwdercd  In  pur- 


suance thereof  must  be  reversed.  The  Mily 

question,  therefore,  which  we  shall  consider 
it  necessary  to  discuss,  is  as  to  the  nego- 
tiability of  this  note.  It  is  claimed  that  the 
provision  therein  for  the  payment  of  an  at- 
torney's fee  in  case  of  suit  has  the  efifect  to 
take  from  such  note  its  negotiable  eharactor. 
Upon  the  question  of  negotiability  of  notes 
containing  provisions  similar  to  this  one. 
there  has  been  much  controversy,  and  the 
decisions  of  the  courts  In  reference  thereto 
are  totally  irreconcilable.  The  only  reason 
suggested  why  notes  of  this  kind  are  not  ne- 
gotiable Is  that,  by  reason  of  such  provision, 
the  amoimt  thereof  is  made  uncertain,  and 
that  as  certainty  in  amount  Is  one  of  the 
necessary  conditions  of  negotiable  paper, 
such  imcertainty  destroys  such  negotiability. 
Upon  principle,  we  do  not  think  that  such  a 
condition  should  be  construed  to  have  such 
an  effect  Such  clause  has  no  relation  to  the 
amount  stipulated  to  be  paid  In  the  note  if 
such  payment  is  made  .In  accordance  with 
the  terms  thereof.  It  has  absolutely  no  ef- 
fect upon  the  amount  whlt^  the  hold^  may 
rightfully  demand  at  the  maturity  of  tbe 
note,  nor  upon  the  amount  which  it  will  be 
necessary  for  tbe  maker  thereof  to  tender  at 
such  maturity  as  a  full  discharge  of  his  lia- 
bility thereon.  It  Is  only  upon  the  condi- 
tions of  such  note  being  broken,  and  the 
promise  to  pay  violated,  that  this  condition 
has  any  force  whatever;  and  even  then  it 
has  no  force  until  an  action  has  he&i  brought 
to  enforce  the  liability  growing  out  of  such 
violation  of  the  conditions  of  the  note.  Aft- 
er maturity  a  note  without  any  such  condi- 
tion loses  the  protection  awarded  to  nego- 
tiable paper  by  the  rules  of  the  law  mer- 
chant Therefore  such  condition,  after  it 
becomes  effective,  does  not  materially  change 
the  rights  and  obligations  of  the  parties  in- 
terested in  such  note.  It  seems  lUoglcnl  to 
hold  tiiat  the  force  of  a  positive  promise  to 
pay  a  definite  sum  at  a  definite  time  shall  be 
at  oil  affected  by  a  condition  that  In  case  of 
the  violation  of  such  promise,  a  penalty  may 
be  Imposed  upon  the  promisor.  Tbe  con- 
tingency that  upon  the  vlolatitm  of  his  prom- 
ise, the  maker  of  a  note  may  be  called  upMi  , 
to  pay  an  amount  over  and  above  that  which 
he  had  promised  to.  pay.  ought  not  to  have 
any  effect  upon  such  proinlse.  We  think  it 
would  be  more  lo^cal  to  hold,  if  <t  was  nec- 
essary so  to  do  to  preserve  the  intt^ty  at 
tbe  absolute  promise  contained  in  the  note, 
that  the  additional  sum 'to  be  paid  npon  the 
bringing  of  suit  was  an  Incident  to  the  suit 
rather  tlian  to  the  note  itself;  that  the  "con- 
dition should  be  held  to  be  in  the  nature  of 
a  stipulation  that  the  lew,  as  to  costs  of 
court  should  be  deemed  to  be  such  that  In 
that  particular  case  It  should  hidude  either 
the  definite  sum  provided  for  as  an  attor- 
ney's fee.  as  In  the  note  In  question,  or  such 
a  reasonable  sum  as  the  court  might  allow, 
as  Is  often  provided  In  notes  of  this  kind. 
The  real  ohject  of  nich  condition  is  to  m- 
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able  the  holder  of  the  note,  if  be  ts  obliged 
ti  bring  suit  thereon,  to  recover  such  a  sura 
by  way  of  costs  or  attorney'  fees  as  will  re- 
imburse bini  in  whole  or  in  part  for  the  ex- 
penses which  he  may  incur  by  reason  of  be- 
ing compelled  to  go  into  court  to  collect  such 
note.  Such  being  the  case,  it  seems  to  us 
that  penalties  of  this  bind  may  logically  be 
considered  as  part  of  the  costs  incident  to 
the  action,  and  as  being  as  far  separated 
from  the  principal  promise  to  pay  cootained 
in  the  note  as  are  the  costs  which  are  al- 
lowed by  the  statute  to  the  prevailing  party. 
If  the  legislature  should  provide  that  In  all 
cases  of  suits  upon  promissory  notes  the 
prevailing  par^  could  recover,  In  addition 
to  the  other  items  of  costs,  such  a  sum  as  at- 
torneys' fees  as  the  court  should  adjudge 
reasonable,  it  could  not  be  successfully  con- 
tended that  such  a  provision  would  not  have 
force,  nor  would  It  be  held  that,  by  reason 
thereof,  the  negotiable  character,  had  been 
taken  from  all  notes  coming  within  the 
terms  thereof.  The  reason  why  sndi  legis- 
lation would  have  no  effect  upon  the  note 
Itself  would  be  because  the  costs  allowed 
thereby  were  incident  to  the  suit,  and  not  to 
the  contract  for  payment,  and  there  would 
seem  to  be  no  logical  reason  why  the  stipu- 
latitm  of  the  parties  that  such  Items  of  costs 
might  be  taxed  by  the  court  should  have  any 
greater  effect  upon  such  promise  to  pay. 

Costs  of  this  kind  are  looked  upon  with 
dlHfavoi  by  some  of  the  courts,  and  nearly 
all  reserve  to  themselves  the  right  to  con- 
iroi  such  costs,  while  few  or  none  of  them 
would  think  of  controlling  the  effect  of  a  dl- 
i«ct  promise  to  pay  In  the  note  Itself.  This 
tends  to  show,  that  the  courts  have  been  dis- 
posed to  look  upon  these  costs,  not  as  an  In* 
tcgral  part  of  the  promise  to  pay  contained 
In  the  note,  bat  rather  as  a  stipulation  for 
the  paym«it  of  costs  incident  to  a  suit 
biought  thereon.  In  our  opinion,  sncb  costs, 
when  thus  controlled  by  the  courts,  should 
not  be  considered  as  tmoonsGlonable  and  op- 
premAve.  On  the  contrary,  we  tiiink  that 
the  right  to  Insert  such  provision  In  notes 
without  In  any  manner  affecting  thdr  diar- 
acter,  when  so  controlled  the  courts,  will 
tend  to  the  best  interests  of  the  borrowing 
chunefl.  Those  iMtnlng  money  are  usually 
In  a  condltiim  to  exact  such  terms  from  the 
bonovrer  as  tii^  deem  satisfactory,  and,  If 
they  are  derived  the  right  to  stipulate 
tot  rdmbursement  for  e3q;>enses  incurred  In 
case  salt  has  to  be  brought  upon  the  note, 
they  will  Insist  upon  such  additional  rate  of 
Interest  behig  provided  for  therdn  tiiat  the 
oonting«icy  of  the  ontioy  Iniddent  to  a  col- 
lection theteot  by  suit  may  be  provided  tor. 
It  win  fMlow  that  every  one  borrowing  mon- 
^  win  have  to  pay  the  increased  rate  of  in- 
terest suffldrat  to  meet  stieb  contingency, 
and  this  regardless  of  the  fact  that  such  con- 
tingency may  never  arise.  One  who  loans 
money  concludes  that  he  will  be  satisfied 
wltiL  a  certain  rate  of  Interest  fbr  the  use  ot 
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his  money,  and  the  risk  Incident  to  loaning 
It;  and  If  he  can  be  assured  of  the  repay* 
ment  of  the  principal  and  such  rate  of  in- 
terest, and,  Id.  the  contingency  that  he  has 
to  incur  expenses  In  the  collection  thereof, 
will  be  reimbursed  therefor,  he  wIU  be  con- 
tent to  negotiate  loans  stipxilatlng  only  for 
such  rate  of  hiterest;  but,  if  he  cannot  be 
assured  of  such  reimbursement  of  expenses, 
he  will  be  sure  to  protect  himself  by  de- 
manding an  increased  rate.  It  follows  that, 
upon  principle,  the  provision  under  consid- 
eration should  be  held  to  have  no  effect  upon 
tbe  direct  promise  to  pay  contained  In  the 
note,  and  that,  notwithstanding  such  condi- 
tion, the  paper  should  receive  the  protection 
of  the  rules  of  the  law  merchant  The  au- 
thorities upon  the  subject,  as  we  have  al- 
ready suggested,  are  Inharmonious,  and  a 
vei7  large  array  of  cases  could  be  cited  to 
sustain  the  negotiability  of  notes  of  this 
kind,  and  substantially  an  equal  an-ay  to  es- 
tabUsh  the  contrary  doctrine  We  shall  not 
attempt  any  review  of  the  cases  upon  either 
side,  but  shall  content  ourselves  with  a  ref- 
erence to  a  single  case.  In  Montgomery  v. 
Orossthwalte,  8  South.  Rep.  498,  this  ques- 
tion was  direcOy  decided  by  the  supreme 
court  of  Alabama,  and  the  Judge  who  pro- 
nounced the  opinion  of  the  court  entered  up- 
on the  consideration  of  this  question  with  a 
confessed  bias  In  favor  of  the  proposition 
that  notes  of  this  Itind  are  not  negotiable; 
but  after,  as  he  says,  "a  more  careful  inves- 
tigation into  the  adjudged  cases,  and  espe- 
cially a  more  critical  consideration  of  the 
reasons  apon  which  the  divergent  conclusions 
<«C  other  courts  are  made  to  rest,"  he  had  be- 
come convlnoed  that  the  role  tiiat  such  notes 
are  negotiable  was  the  proper  one.  In  tiie 
course  of  the  opinion  In  this  case,  a  large 
number  ot  authorities  up<»i  oicb  side  of  the 
proposition  are  cited  and  commented  upon, 
and  tlie  opinion  sItcs  evidence  of  a  most 
careful  examination  of  the  question,  and  we 
are  satisfied  with  the  result  thereof.  It  fol- 
lows that  the  note  sued  upon  was.  In  our 
Judgment,  negotiable,  notwithstanding  the 
condltitm  fOr  the  payment  of  attorneys'  fees 
contained  therein,  and  that  in  holding  to  the 
contrary,  and  for  that  reason  exdudii^  It 
from  evidence,  under  the  circumstances 
shown  the  record,  the  lower  court  com- 
netted  error,  ftur  wUch  Its  Judgment  must 
be  reversed,  and  the  cause  remanded  tor  a 
new  trial. 

DUNBAR,  0.  J.,  and  ANDERS,  SCOTT, 
and  STILES,  JJ.,  ccmcor. 


(6  Wub.  421) 
ROCKFORD  SHOE  CO.  v.  JACOB. 
(Supreme  Coart  of  Washington.  May  81,1893.) 

Fleadiso — ^Indbfikitb  Answbb  —  Admisbiohs  IH 

Replt. 

Id  an  action  commenced  Febrnary  25^ 
1892,  for  the  price  of  goods,  tne  complaint  al- 
leged that  the  price  became  due  February  1, 
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1892.    Defendant  snawered  that,  "at  the  time 

of  tbe  oommencemeDt  of  this  action,  there  was 
no  sum  whatevOT  due  and  parable  by  defmd- 
ant  to  the  plaintifF;  that  defendaDt,  prior  to 
the  commencement  of  this  action,  bought  cer- 
tain  goods  of  plaintiff,  which,  hj  the  terms  of 
credit  given  to  defendant,  became  due  and  pay- 
able on  or  about  the  Ist  day  of  April,  1S92, 
and  not  before  that  time;  and  that  the  i;oods 
M>  purchased  br  defendant  were  the  onlr  goods 
purchased  by  defMidant  ot  ^alntiff."  Plaintiff 
replied,  admitting  that  it  ^'extended  the  time 
for  tbe  payment  of  the  said  goods  to  April  1, 
1892."  Htld,  that  the  answer,  thoDfrh  mdefi- 
oite,  alle^red  an  extension  of  credit,  which  was 
admitted  by  the  reply,  and  therefore  the  plead- 
ings showed  that  nothing  was  due  when  the  ac- 
tion was  commenced. 

Appeal  from  superior  court.  Fierce  county; 
P.  Campbell,  Judge. 

Aotion  by  the  Roc^ord  Shoe  Company,  a 
corporation,  against  A.  J.  Jacob  for  the  price 
of  goods  Bold  and  delivered.  From  a  Judg- 
ment In  favor  of  plaintiff  on  .tbe  pleadings, 
defendant  appeals.  Seversed. 

Stevena,  Seymour  ft  Sharpsteln*  tor  ap* 
pellant  Sbank,  Mnrnv  &  DreBbaoh,  tor  re- 
spondent 

HOYT^J.  Hie  Judgment  agalDBt  defendant 
In  this  caae  vas  rendered  upon  motion  of 
the  plaintiff  upon  the  pleadlnga,  and  the  only 
queatlon  ralaed  by  llie  appeal  of  tbe  defend- 
ant to  as  to  vdiether  or  not  the  pleadings 
warranted  the  oonstnictlon  placed  upon  them 
by  Qie  court  In  Its  detefmlnatlon  that,  upon 
the  midisputed  allegations  contained  therein, 
tbe  plaintiff  was  entitled  to  recover.  The 
action  was  broui^t  for  goods  sold  and 
delivered,  and  It  waa  alleged  in  tbe  com- 
plaint mat  the  amount  to  be  paid  therefor 
become  due  oo  the  Ist  of"  Febmary,  1802. 
The  action  was  commenced  on  the  2Qth  day 
of  February,  1802.  Defwdant,  in  his  an- 
swer, after  malklng  certain  denials,  made  an 
affirmative  allegutlon,  as  follows:  "And  de- 
fendant, further  answering,  alleges  that  at 
the  time  of  the  commMioement  of  this  action 
there  was  no  sum  whatever  due  and  payable 
by  defradant  to  the  plaintiff;  that  defendant 
had,  prior  to  the  commencement  of  this  ac- 
tion, bought  certain  goods  of  plaintiff,  which, 
by  the  terms  and  credit  given  to  defendant, 
t>ecame  due  and  payable  on  or  about  tbe  Ist 
day  of  April,  1802,  and  not  before  that  time; 
and  that  the  goods  so  purchased  by  defend- 
ant were  the  only  goods  purchased  by  defend- 
ant of  pLiintiff  for  which  plaintiff  has  not 
been  fully  paid,  and  were,  as  defendant  Is 
Informed  and  verUy  believes  and  alleges, 
the  same  goods  described  or  attempted  to 
be  described  In  the  complaint  In  this  action." 
To  this  affirmative  matter  the  plaintiff  re- 
plied OS  follows:  "Thstt  plaintiff  admits  that 
It  extended  the  time  for  the  payment  of 
the  said  goods  to  April  1,  1882,  making  the 
same  due  and  payable  at  said  time;  where- 
fore plaintiff  prays  for  Judgment  against  de- 
fendant in  the  sum  named  In  complaint 
and  that  the  costs  ot  this  action  tM  taxed  to 
pUlnUff," 


The  contention  of  tba  appdlant  Is  that, 
upon  this  afflrmative  allegation  In  his  an- 
swer, and  the  admission  In  the  reply  of 
plaintiff,  It  must  be  held  that  &t  the  time 
of  the  oommenoement  of  the  salt  there  was 
uothlng  due  from  bim  to  the  plaintiff,  «nti 
that  he  should  have  had  Judgment  of  dis- 
missal, and  for  his  costs  against  the  plain- 
tiff. The  respondent  contends  that  It  not 
being  alleged  in  satd  affirmative  defense  that 
the  dme  of  payment  for  tiie  goods  as  therein 
alleged  was  postponed  until  the  1st  of  April 
at  the  time  of  the  purchase,  nor  upon  suffi- 
cient considei'ation  at  any  time  thereafter,  it 
was  insufficient  to  meet  the  allegations  of  the 
complaint  and  that  by  admitting  the  truth 
thereof  in  Its  reply,  it  only  admitted  It  for 
what  It  was  worth,  and  that  for  the  reason 
that  It  did  not  appear  on  tbe  face  tberectf 
that  the  extenrion  of  credit  was  toe  &  txat- 
sidemtion,  it  was  wortii  nofbliv*  We  ue 
unable  to  agree  with  tills  contention  on  the 
part  of  the  respondent  It  Is  true  that  the 
affirmative  allegation  in  Uie  answer  Is  not 
as  definite  as  it  might  bave  been,  and  a  mo- 
tion to  make  the  same  more  definite  and  cer- 
tain would  bare  probably  be«i  granted;  but 
Instead  of  mhUng  such  motion,  the  plaintiff 
not  only  admits  the  tmtlt  of  the  allegation 
as  pleaded,  but  eqiressly  adndts  tiiat  tiie 
time  of  payment  was  extended  antn  April 
1st  and  that  the  same  was  due  and  p^alde 
at  said  time.  Having  done  tills,  it  cannot 
now  be  heard  to  say  that  such  extensUm 
was  void  for  want  of  consldentifw.  To  al- 
low such  a  practice  would  be  to  enooorage 
tbe  setting  of  a  trap  by  oim  party  to  un- 
warily catch  tibe  other  upon  some  pure  tedk^ 
nioallty.  When  plaintiff,  in  such  gennal 
terms,  itself  admitted  and  adeged  tliat  it 
had  extended  the  time  of  the  payment  fbr 
sold  goods  to  April  1,  1892,  It  must  be  pre- 
Bumed  as  against  it  that  such  ext«ision  wis 
upon  sufficient  oonsldnatlon.  It  foUowi 
that  upon  the  pleadings  as  they  stood,  tbe 
defendant,  and  not  tiifl  plaintiff,  was  entitled 
to  a  Judgment 

Respondent  however,  suggests  that  the 
court  erred  in  dissolving  the  attachment 
which  was  Issued  at  the  time  tbe  suit  was 
comm^ced,  and  tiiat  we  should  now  review 
its  action  in  that  regard,  and.  If  we  find  that 
the  attachment  should  have  been  sustained, 
we  will  allow  it  to  stand,  thus  furnishing  a 
basis  for  sustaining  the  suit  upon  the  de- 
mand, although  not  due  at  the  time  the  action 
was  commenced.  But  in  view  oi  the  fact 
that  the  plaintiff  baa  In  no  manner  appealed 
from  the  decision  of  the  court  dissolving 
said  attachment  we  think  that  that  question 
Is  not  before  ua  It  certainly  would  not  be  a 
proper  practice,  upon  the  appeal  of  a  defend- 
ant In  a  law  case,  to  review  decisions  of  the 
lower  court  made  in  the  progress  of  the  case 
In  his  favor,  and  to  which  he  had  preserved 
no  exception.  It  follows  that  tbe  Judgmmt 
cannot  be  allowed  to  stand,  and  that  the  de- 
fendant is  entitled  to  have  tbe  aotlcm  rtiimilw 
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ed  as  having  been  prematurely  brought  How- 
ever, that  the  ri^ts  of  the  plaintiff  may  not 
be  barred,  such  dismissal  must  be  wpoa  the 
ground  that  fbe  amount  sued  for  was  not 
due.  and  must  be  without  prejudice  to  the 
bringing  of  another  aetkm.  The  Jndgmoit 
will  be  rerersed,  and  the  cause  remanded, 
with  Instnicttons  to  eater  a  Judgment  of 
dismissal  In  favor  of  the  defmdant,  and 
against  the  jpfaUntiff,  as  above  suggested. 

DUNBAB,  a  X,  and  STILBSk  SCOTT,  and 
AMDBRS.  JJ.,  ooQCUr. 

(C  Wwrii.  427) 
SBTMOUB  T.  orrr  of  TACOMA.  et  aL 

(Qi^^e  Conrt  of  Washington.  June  Z,  1S93.) 
CiTT  Bonds — Election — Notice. 

1.  The  ordinance  proTlding  for  an  election 
for  the  Issue  of  city  bonds  required  the  city 
cleric  to  publish  the  election  notice  for  "30  days 
next  precediiia  said  eleclioa,"  and  to  post  the 
same  "for  the  lilce  period"  at  oertaia  places. 
HeU,  that  there  was  a  substantial  compliance 
with  such  requirement  where  the  notice  was 
posted  20  days  before  the  election,  and  was  pub- 
lished  for  30  consecutive  days,  but  not  on  the 
day  .preceding  the  election;  it  not  being  claimed 
that  ihe  omissions  had  any  effect  on  the  result. 

2.  Where  an  Section  to  issue  city  bonds 
was  held  a  few  days  after  the  assessment  roll 
for  the  year  bad  been  completed,  but  before  the 
items  had  been  added  up,  the  fact  that  the 
amount  of  proposed  bonds  exceeds  the  limits- 
tiOQ  of  5  per  cent,  of  the  city  assessment  does 
not  invaliaate  the  election,  as  the  maxim,  "id 
certum  e«t,  quod  CM'tnm  reddi  potest."  does  not 
apply  to  such  case;  bnt,  if  the  proposed  amount 
of  bonds  afterwards  appears  to  exceed  the  lim* 
itatioo,  the  issue  will  be  enjoined  as  to  the  ex- 
cess.   Dunbar,  C.  J..  dlssHiting. 

Appeal  from  superior  court.  Fierce  coun^; 
Emmet  N.  Parlier,  Judge. 

Action  by  Edmund  Seymour,  as  a  taxpay- 
er of  the  cl^  of  Tacoma,  against  the  city 
of  Tacoma,  Herbert  S.  Huson,  Samuel  O. 
Slaughter,  George  W.  Boggs.  John  T.  Lee, 
and  the  Tacoma  Ll^t  &  Water  Company 
to  enjoin  the  issuance  of  city  bonds  for  the 
purchase  of  a  waterworks  and  lighting  plant 
A  demurrer  to  the  answers  Tfas  sustained, 
and,  defendants  having  elected  to  stand  on 
their  answers,  there  was  a  decree  that  the 
Injunction  issue  as  prayed  for  in  the  com- 
plaint.   Defendants  appeaL  Reversed. 

Parsons,  Corell  &  Parsons  and  F.  H.  Mur- 
ray, t<x  apptilantB.  A  E.  Budl,  for  re- 
spondent 

STILES,  J.  The  election  son^t  to  be  en- 
Joined  In  the  former  ease  of  Seymour  v. 
City  of  Tacoma,  (decided  March  24,  1893,) 
32  Paa  Bep.  1077,  liaving  been  held,  and  it 
having  resulted  In  a  legal  majority  In  favor 
of  the  proi>osItlon  then  submitted,  the  same 
plaintiff  now  seeks  to  enjoio  the  Issuance  of 
the  bonds  authorized  by  this  second  suit 
against  the  city  and  the  officers  who  constt- 
tnte  the  sinking  fund  commission  or  finance 
committee  of  the  city  under  Its  charttir.  they 
being  charged  with  the  du^  of  negotiating 


all  such  issues  of  bonds.  The  Tacoma  Light 
A  Water  Company  Is  also  made  a  defend- ' 
ant.  because  of  a  claim  alleged  to  be  made 
upon  its  part  that  it  has  a  binding  contract 
fo;  the  sale  of  its  plant  through  its  offo- 
to  sdl,  the  passage  of  the  Ordinance  No.  700, 
and  the  result  of  the  election.  l%e  last 
clanse  of  section  9  of  tiie  ordinance  men- 
tioned directed  the  dty  derk  to  publish  the 
election  notice  In  the  city  official  newspa- 
per for  "thirty  days  next  preceding  said 
dection,"  and  to  post  tiie  same  "fdr  the  like 
period"  ftt  all  of  the  idacea  detignat«d  as 
voting  places.  The  dectiwk  was  noticed  for 
and  was  bdd  on  Tuesday,  the  lltb  day  at 
April,  and  the  oomplalnt  shows  tbaU  In  fact, 
the  notice  was  pnbUabed  In  the  offldal  news- 
paper from  March  11th  to  April  9th,  Indn- 
slve,  a  full  period  of  80  days;  bnt  it  was 
not  iralril^ed  In  aald  paper  on  April  lOth, 
wblch  was  Monday,  and  the  last  day  pre- 
ceding ttie  decti<Hi.  Tbe  complaint  does  not 
so  state,  but  we  shall  assume  that  the  offi- 
cial newspaiier  was  a  daily  paper,  which 
was  Issued  <m  Monday.  The  comidaint  fur- 
ther shows  that  the  notices  were  posted  only 
26  days  next  preceding  the-day  of  election. 
Ilkese  two  omissions,  tt  Is  Claimed,  and  the 
trial  court  bos  so  found.  Invalidate  the  elec- 
tion, and  render  It  proper  and  legally  neces- 
sary that  no  further  steps  be  taken  towards 
carrying  ont  the  object  of  the  vote,  notwith- 
standing that  tbe  comi^nt  shows  that 
more  than  three-flfOia  of  the  Totes  cast  were 
in  fftvor  of  the  proposition  submitted,  but 
does  not  contain  a  dngle  word  to  the  effect 
that  in  any  resiiect  the  election  was  other- 
wise than  a  fiilr,  full,  and  tree  expression 
of  the  popular  wtU.  Bnt  there  was  no  form- 
al objection  to  the  complaint,  and,  the  an- 
swer coming  In,  a  demurr«r  wm  lnt«-posed 
to  It,  on  the  ground  of  Insufficiency,  and 
this  demurrer  the  conrt  sustained.  The  an- 
swer. In  response  to  the  allegations  of  the 
complaint  upon  the  subject  of  the  notice, 
was  very  full  and  direct,  and  showed  the 
following  facts:  <1)  That  the  time  and 
pLices  of  holding  the  election  were  known  to 
all  the  qualified  voters  in  said  city:  (2)  that 
the  election  was  held  at  all  of  the  voting 
places  in  tbe  city  in  pursuance  of  the  no- 
tice given  by  tbe  clerk;  and  (3)  that  6,107 
votes  were  polled.  The  substance  of  this 
showing  was  that  everybody  qualiflcd  to 
vote  had  notice  of  the  time  and  place'  of  the 
election,  and  that  a  substantial  body  of  the 
electors  actually  took  part  in  It  Therefore, 
In  passing  upon  this  question,  we  have  the 
single  proposition  whether  the  fa[lm*e  of  the 
clerk  to  exactly  comply  with  two  require- 
ments made  by  the  ordinance— viz.  that  the 
publication  should  be  for  the  30  days  next 
preceding  election  day,  and  that  the  notice 
should  be  posted— should  avoid  the  popular 
action  expressed  under  the  supposition  tiiat 
all  things  had  been  done  regulariy.  This 
election  was  held  under  the  mandate  of  the 
constitution,  art  0,  S  6,  and  the  internal  Im- 
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provement  act  of  1800,  f  2,  (Laws,  p.  521.) 
Hie  former  of  whlc2i  prescribed  nothing  in 
regard  to  notice,  while  the  latter  rcQulrea  30 
days'  publication  of  the  notice  in  each  Is- 
Bne  of  the  city  paper.  It  seems  that  the 
court  below  based  Its  ruling  on  this  point 
somewhat,  at  least,  upon  the  ground  tliat 
this  action  Is  brought  against  the  members 
of  the  slnldng  fund  commission,  who  are  to 
act  under  and  by  virtue  of  the  authority 
ooDtaiued  In  Ordinance  700.  It  ia  true  that 
the  city  charter  (section  84)  provides  that 
this  commlBSion  shall  negotiate  city  bonds 
in  accordance  with  the  provisions  of  the  or- 
dinance authorizing  such  bonds,  and  section 
5  of  the  ordinance  contained  directions  for 
their  guidance  in  that  matter;  bat  the  com- 
mission, under  the  charter,  have  nothing 
to  do  with  either  the  election  or  the  ascer- 
tainment of  the  result.  They  do  not  even 
issue  the  bonds;  that  duty  devolving  upon 
the  mayor,  with  the  attestation  of  the  cleric 
and  comptroller.  The  city  council,  by  section 
23  et  seQ.  of  the  charter,  makes  the  official 
canvas  of  all  elections,  and  declares  the  re- 
sult; BO  that  the  commission  need  look  no 
further  for  prima  facie  authority  to  act 

But  it  would  do  no  good  to  decide  tills  case 
upon  any  such  narrow  ground.  The  bottom 
question  Is,  Is  literal  compliance  with  the 
formalities  preBcrll)ed  for  giving  notice  in 
this  kind  of  an  election  a  sine  qua  non?  Cer- 
tain rules  as  to  notice  of  elections  tiave 
become  well  settled,  and  none  of  them  are 
better  settled  than  that  the  formalities  of 
giving  notice,  although  prescribed  by  statute, 
are  directory  merely,  unless  there  Is  a  dec- 
laration that,  unless  the  formalities  are  ob- 
served, the  election  shall  be  void.  "It  is  a 
canon  of  election  law  that  an  election  is  not 
to  be  set  aside  for  a  mere  Informality  or 
irregularity,  which  cannot  t>e  said  In  any 
manner  to  have  affected  the  result  of  the 
election."  DHL  Mun.  Corp.  8  197.  note  3, 
and  cases  cited.  It  is  not  pretended  that  the 
omissions  in  tliis  case  had  any  effect  wliat< 
ever  on  the  result,  or  that  a  single  vote  ad- 
ditional would  have  been  cast  if  the  clerk 
had  followed  the  ordinance  to  the  letter;  and 
the  answer  expressly  negatives  any  possibil- 
ity of  any  such  outcome,  which  the  demurrer 
admits  to  be  true.  Learned  counsel  for  the 
respondent,  however,  does  not  controvert 
the  general  proposition  here  laid  down,  but 
Insists  that,  because  this  was  an  election  to 
authorize  bonds,  a  role  of  strict  construction 
should  be  adopted.  But  we  think  that  the 
most  that  can  be  said  of  it  Is  that  it  was  a 
special  election,  and  is  to  be  governed  by  the 
rules  applicable  to  special  elections.  Only 
one  case  Is  cited  for  our  consideration  on 
this  point  Harding  v.  RaUway  Co.,  Co  IlL 
90.  Tliat  was  a  railroad  aid  bond  case,  and 
the  statute  required  30  days'  notice,  but  no 
notice  whatever  was  given.  Ine  otdnlon  of 
the  court  stated  the  ground  of  the  decldon 
as  follows:  "Such  munidpalitles  were  not 
created  with  the  view  to  engage  in  com- 


merce, or  to  aid  tn  the  constractlon  of  rail- 
ways, but  for  governmental  puriMses  only. 
When  they  ex^dse  the  functions  givrai  by 
the  statutes  under  consideration,  the  powers 
granted  must  not  only  be  clearly  conferred 
but  strictly  pursued.  If  the  mode  pre- 
scribed tor  carrying  Into  effect  the  right  to 
issue  IxHids  Is  not  complied  with  in  nil  ma- 
terial matters,  then  the  t>onds  should  not  be 
issued."  In  a  later  case  (Railroad  Co.  v. 
Town  of  VirdMi.  104  HI.  339)  the  sajne  court, 
in  speaking  of  the  rights  of  Iwndholders,  said: 
"That  depends  upon  whether  there  has  In 
fact  been  a  substantial  compliance  with  the 
requirements  of  the  law  authorizing  the  elec- 
tion to  be  held;  otherwise,  it  xvouTd  be  In 
the  power  of  the  clerk  to  invalidate  bonds 
clearly  legal  and  binding,  by  refusing  to  make 
a  record  that  the  order  was  made  or  notice 
^ven."  In  Town  of  Coloma  v.  Eaves,  92 
U.  S.  4S4,  a  esse  of  the  same  class,  the  opin* 
Ion  recites  the  provisions  of  the  statute  at 
length,  and  dismisses  them  with  the  remark 
that  "most  of  these  provisions  are  merely 
directory."  The  substance  of  ail  the  cases 
upon  this  subject,  of  which  we  h.ive  ex- 
amined many  scores,  la  that  there  must  be  a 
substantial  compliance  with  the  requirements 
of  the  law,  and  the  same  rule  should  apply 
here,  although  the  object  sought  to  be  ac- 
complished bere  was  stricUy  witliin  the 
legitimate  purposes  of  the  municipal  corpora- 
tion. The  reasms  for  the  holdings  of  the 
coxu*ts  on  this  subject  are  that  only  Jurisdie- 
tional  matters  are  mandatory.  Dishon  v. 
Smith,  10  Iowa,  212,  is  an  oft-quotM  case 
up(Mi  this  point,  and  It  was  there  said:  "It 
is  an  error  to  rt^ard  this  as  a  jui-Isdictlonal 
matter,  'nils  Idea  pertains  to  coses  where 
the  court  acts  Judldaliy  and  in  matters  be- 
tween party  and  party,  and  not  to  one  of 
the  nature  of  the  present  one,  which  Is  a  vote 
of  the  people.  Nor  does  the  want  of  such 
notice  Invalidate  the  election.  In  matters 
of  such  public  nature  the  observance  of  each 
particular  Is  not  held  a  prerequisite  to  vaUd- 
Ity,  and  It  Is^the  general  rule  of  law  that 
statutes  directing  the  mode  of  proceeding 
of  public  (^cers  relating  to  time  and  man- 
ner are  directory."  That  was  a  case  of  a 
special  dectlon  to  remove  a  county  seat 
Rev.  St  Iowa,  1860,  S  231.  As  to  special 
elections  to  till  vacancies  In  offices,  see  Wheat 
v.  Smith.  (Ark.)  7  S.  W.  Rep.  161,  where  It 
was  held  that  a  statute  requiring  publication 
and  posting  of  notice  was  substantially  com- 
piled with  by  posting  only,  the  fact  of  the 
election  having  been  generally  known,  and 
about  two-thirds  ot  the  usual  vote  having 
been  polled.  In  the  matter  of  the  incoi-pora- 
tion  of  Anacortes,  the  United  States  circnlt 
court  of  tills  district  held  that  the  omission 
from  the  election  notice  of  the  number  €t  In- 
habitants residing  within  the  boundaries  ct 
the  proposed  corporation  was  an  immaterial 
Irregularity,  although  the  statute  required 
that  the  notice  contain  It  Smith  r.  Commis- 
sioners,  45  Fed.  Bep.  723.   Hie  power  wa* 
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ccwferred  upon  the  Hij  to  iasae  these  bonds 
by  tbfl  statute,  vltb  the  Umltatl<m  that  a 
vote  of  the  people  sboiild  first  be  takm  to 
see  wbetho-  th^  oonsokted;  and,  they  bar- 
ing oonoented,  no  mere  negligence  of  the 
derk  or  the  publisher  should  be  allowed  to 
defeat  their  tvilL  In  this  connectlon»  how- 
erer,  we  would  not  hare  it  understood  other- 
wise than  that  ofitcns  ou^t,  in  all  sutdk  mat- 
ters, to  follow  the  letter  of  the  law  gor- 
emin^  them,  whether  they  deem  any  par- 
tlcolar  requirement  material  or  not.  Oar 
holding  Is  only  that  where,  as  In  this  case, 
there  was  a  substantial  compliance  with  the 
law,  and  there  was  a  fair  election,  the  re- 
sult cannot  be  defeated  by  technical  irreg- 
ularities. 

Tb»  second  point  In  the  case,  upon  which 
the  court  below  also  ruled  against  the  appd- 
lants,  grows  oat  of  the  facta  that  the  election 
was  not  held  a  few  days  earlier.  The  amount 
of  the  proposed  Ixwds  does  not  exceo^  6  per 
cent  of  the  dty  assessment  for  the  year 
but,  nnder  the  charter  of  the  of 
l^icoma,  the  beginning  of  the  assessment  year 
Is  January  Ist  The  assessor  Is  required  to 
make  up  and  deliver  to  the  city  clerk  an  as- 
sessment roll  of  city  property  on  or  before 
March  1st  On  the  first  Uonday  In  March, 
the  hoard  of  equalization,  which  Is  a  com- 
mittee of  the  council,  commences  Its  sessions, 
and  sits  three  weeka.  Within  three  days 
after  the  board  of  equalization  flnisiieB  Its 
business,  the  dty  clerk,  wbo  Is  ex  <^cIo 
clerk  of  this  board,  must  deliver  the  roll  to 
the  comptroller,  who  Is  ex  otflcio  assessor, 
who  must  add  np  the  columns  of  valuation, 
and  enter  the  total  valuation  of  each  de- 
scilpHou  of  property  In  the  roll,  and  tlie  total 
value  of  all  the  property  assessed  and  listed 
thereon,  and.  thus  equalized  and  added  up, 
deliver  the  roll  to  the  city  council.  At  the 
first  regular  meeting  of  the  council  In  May, 
or  as  soon  thereafter  as  practicable,  It  must 
levy  the  annual  taxes.  Now,  on  the  11th 
day  of  April,  wben  this  election  was  held, 
the  assessment  roll  had  been  made  up,  con- 
tainlHR  some  200,000  different  Items.  The 
board  of  equalization  had  finished  Its  sessions 
March  27th.  The  clerk  had  delivered  the 
roll,  witb  the  changes  made  by  the  board, 
to  the  comptroller,  and  the  comptroller  was 
proceeding  to  make  the  footings  required  by 
the  charter  prior  to  delivering  the  roll  to  the 
council,  which  he  did;  so  that  the  tax  was 
levied  Mny  13th.  Wben  this  roll  came  to 
be  footed,  it  was  found  that '  the  assessed 
value  of  all  the  property  upon  It  was  $41,- 
608,050,  5  per  cent  of  which  Is  *2,080,402.50, 
or  ^,51)7.50  less  than  the  amount  of  the 
proposed  bonds,  and  the  trial  court  held  with 
the  respondent  that,  under  the  act  of  1890. 
the  dty  was  limited  In  its  power  to  Issue 
bonds  for  waterworks  and  a  lighting  plant 
to  5  per  cent  of  the  roll  of  1893,  rather  than 
of  the  roll  of  1892;  that  the  roU  of  181)3  was 
complete  on  the  27th  of  March,  when  the 
board  of  cquaUxatloa  flniahed  its  work;  and 


that  It  was  Incompetent  for  the  d^  to  take 
a  vote  on  &e  11th  day  of  April  to  Issue  mwe 
than  $2,080,402.60  worth  of  bonds.  Th«  ar- 
gomeut  In  support  of  this  po^tloo  la  thalt, 
although  there  had  been  no  offldal  ascertain- 
ment <ot  the  total  amount  <rf  the  taxable  prop- 
erty in  the  dty.  It  was  at  all  times  after 
March  2713i  poadlde  for  any  one,  by  adding 
up  the  ctriumns  of  figuree  in  the  14  Tolnmea 
of  the  roll,  to  ascertain  the  total  to  a  math- 
ematical cerminty.  Zn  abort,  the  maxim,  'id 
certum  est,  quod  eertnm  reddl  poteat,"  la 
applied  to  the  ease;  and.  althoo^  it  to  not 
contended  that  at  the  date  of  the  election 
anybody  knew  what  the  total  was,  an  estop- 
pel by  relation  Is  bdd  to  render  the  Mecttcm 
Told.  But  we  believe  that  upon  oamlnatlon 
It  will  be  found  that  the  ancient  and  moat 
valuable  maxim  above  quoted  was  Invented 
for  the  InterpretaUcn  of  deeds  and  written 
instruments,  with  a  view  of  sustalnlug  th«a 
agabist  an  otherwise  probable  ^ure^  and 
can  bare  no  just  application  here.  Broom. 
Leg.  Max.  622.  If  the  "assessment"  men- 
tioned by  the  nmstltutlon,  (artide  8,  1  6^) 
and  the  "assetament  roll"  Intended  by  the  act 
of  1891,  <Laws,  p.  326,)  amending  the  aot  of 
18U0,  (which  must  necessarily  be  the  same 
thing.)  mean  merely  the  Itemized  list  of  prop- 
erty, with  values  opposite,  as  It  comes  from 
the  hands  of  the  board  of  equalization,  then 
very  good;  that  Is  the  end  of  it  and  there 
Is  no  need  of  applying  maxims.  The  applica- 
tion of  the  maxim,  and  Its  possible  adaptcd- 
ness,  do  not  prove  that  the  thing  to  which  It 
is  applied  Is  what  Is  meant  by  the  law. 
Parenthetically,  It  was  said  above  that  the 
"assessment"  of  tiie  constitution  and  the  "as- 
sessment roll"  of  the  statute  must  be  the 
same  thing,  nod  It  is  true,  because  tlie  legis- 
lature has  DO  power  to  make  the  test  of  a 
bond  Issue  depend  upon  anythiug  else  than 
tiie  assessment  named  In  the  coustltution. 
Now,  a  great  deal  Is  said  In  the  constitution 
about  the  ludebtedness  of  mnnidpal  corjKtni 
tions,  Indudliig  counties,  towns,  and  schocd 
districts,  and  the  validity  of  all  their  debts 
Is  made  absolutely  contingent  upon  their  be- 
ing kept  within  the  limits  prescribed,  all  of 
which  are  measured  by  the  "last  asisessment" 
And  this  "assessment"  must  refer  to  the 
actual  aggreti;ate  of  all  taxable  property,  to 
be  some  time  and  somehow  ascertained  from 
year  to  year;  and  the  word  that  whs  used 
was  taken  in  view  of  the  universal  fact  that 
periodically,  under  some  law,  all  of  these 
corporations  take  an  account  of  their  prop- 
erty for  purposes  of  taxation,  which  is  com- 
monly called  an  "assessment."  All  taxes 
however,  are  levied  upon  totals,  no  account 
being  taken  of  separate  parcels,  and  the 
levies  are  made  by  percentages.  As  a  gen- 
eral rule,  tax  laws  require  some  one  to  offi- 
cially foot  up  and  certify  the  total  of  the 
rolls,  and  our  statute  did  this  at  the  time 
of  the  adoption  ot  the  constitution,  (Code 
1881.  I  2SS3:)  and  all  subsequent  revenue 
laws  have  required  the  same  thing,  t2ie  ao- 
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Oltor  being  the  t^cer  apon  whom  that  duty 
devolved.  And  so,  In  this  charter,  the 
comptrc^er  to  the  officer  whose  footing  the 
council  must  baTe  before  them  when  ihey 
make  the  tax  levy. 

We  think  the  oonstltation  had  fully  in 
view  thlB  cOBtomary  official  ascertainment  of 
the  taxable  property  in  a  municipal  corpora- 
tion when  It  was  adopted.  The  Indebtedness 
of  conn  ties,  dttes,  and  school  districts  be- 
ing entirely  dependent  for  its  validity  upon 
Its  not  exceeding  the  limits  prescribed,  sev- 
eral things  must  have  been  regarded:  (I) 
The  safety  of  public  secorltles;  (2)  the  neces- 
sity that  snch  corporations  often  have  for 
borrowing  money;  (3)  the  i-ule  that  negotla- 
Me  securities  of  this  kind  cannot  be  issued 
without  express  statutory  authority;  (4)  the 
cumpolslon  that  such  corporations  are  under 
to  know  the  limit  of  their  right  to  incur  In- 
debtedness, and  the  like  burden  which  is 
thrown  npon  buyers  of  their  bonds  to  know 
that  no  statutory  or  constitutional  condition 
precedent  has  been  violated;  (5)  the  fact 
that  such  a  cr>rporation  Is  liable  to  be  obliged 
to  resort  to  bonding  at  any  time;  (6)  the  fur- 
ther fact  that  to  authorize  and  negotiate  an 
IsbUB  of  bonds  necessarily  consumes  several 
montha  AU  of  these  considerations  polut 
to  the  conclusion  that  the  idea  of  some  defi- 
nite time  and  method  of  ascertaining  the 
aggregate  of  taxable  property— that  Is,  the 
nssessiiieot— must  have  been  Implied  in  thu 
constitutional  provisions.  But  how  is  it  here? 
These  14  volumes,  containing  thousands  of 
pages  of  nnfooted  columns,  still  in  the  hands 
of  officers  who  are  working  upon  them,  fur- 
nished no  information.  A  taxpayer  might, 
while  they  were  In  this  condition,  have  the 
right  to  Inspect  them  to  see  how  much  he 
or  his  property  was  assessed,  but  he  would 
have  no  right  whatever  to  demand  posses- 
sion of  them  or  any  of  them  for  the  purpose 
of  adding  up  the  assessments.  In  a  limited 
sense,  they  were  records,  but  they  were  not 
such  public  records  as  would  answer  the  de- 
mand of  any  one  seeking  to  know  what  the 
debt  capacity  of  the  city  of  Tacoma  was. 
for  tmtll  May  13th  they  did  not  bear  upon 
their  face  what  the  charter  required,  viz. 
the  footings  and  totals  ascertained  by  thp 
comptroller.  Respondent  says  that  he  bail 
no  difficulty  in  finding  out  what  the  total 
was  on  May  11th,  and  he  alleged  the  total, 
and  it  is  not  denied  In  the  answer.  It  may 
bo  so;  the  total  may  have  been  known  in 
the  comptroller's  office  before  that  date.  But 
it  Is  not  allied  or  contended  that  the  total 
was  spread  upon  the  record,  and  that  tlie 
completed  assessment  was  delivered  to  th<> 
council  then,  much  less  April  11th,  a  month 
before.  In  such  case,  how  was  any  one  to 
know  after  March  27th,  when  It  Is  agreed 
that  the  board  of  equal fziitlon  finisliod  its 
work  upon  the  Itemized  values,  what  tlie 
assessment  of  taxable  property  in  Tacoma 
was  for  1803  until  the  complete  assessment 
was  delivered  to  the  council?   In  this  wo 


Bpeak  of  a  practical  knowledge  which  all 
persons  alike  were  free  to  obtain.  And  how, 
then,  could  the  affairs  of  such  a  corporation 
be  run  even  from  day  to  day  if  there  be  a 
period  of  a  month  or  more  every  year  when 
nobody  can  know  whether  the  contracts  of 
a  city  or  a  county  are  valid  or  utterly  void? 
For  this  ruling  concerns  not  only  bonded  in- 
debtedness, but  the  ordinary  indebtedness, 
within  1%  per  cent  of  the  taxable  propar^. 
It  is  no  strange  thing  at  all  for  a  cil7  to  ap- 
proach very  near  to  its  1%  per  cent  limit, 
and  remain  there  for  months:  and,  under  a 
well-ordered  system,  the  books  should  be  in 
such  condition  that  at  the  dose  of  business 
every  day  the  exact  amount  of  liabilities 
should  be  known  to  a  cent  But  It  is  pro- 
posed to  take  one  or  two  months  in  every  year, 
—whatever  period  is  necessary  to  get  the 
books  in  shape  for  the  levy  of  taxes  after 
the  ass^sments  have  been  eqnallEed,— and 
say  that  during  that  period  there  shall  be 
no  guide  or  certain  reliance  for  the  transac- 
tion of  public  business,  or  at  most  only  the 
unofficial  dictum  of  some  one  who  may  have 
run  hastily  over  hundreds  of  thousands  of 
figures.  It  cannot  be  conceded  that  the  con- 
stitution intended  any  such  thing.  It  is  not 
reasonable,  and  what  Is  not  nwsonable,  In 
the  absence  of  positive  enactment,  is  not  law. 
The  appellants  would  have  us  hold  that  the 
assessment  is  not  ascertained  ontil,  under 
this  chartCT,  the  taxes  are  extended,  and  the 
rolls  drfivered  to  the  treasurer  for  collection; 
but,  logically,  we  think  that  shonid  not  be 
the  construction.  "When  the  total  assess- 
ment has  been  officially  ascertained  and  de- 
posited where  the  law  says  It  must  be,  vie. 
'nlth  the  council,  it  becomes  an  open,  au- 
thentic book,  upon  which  ail  may  rely  witli 
the  certainty  which  the  law  contemplates; 
and  from  that  time  It  should  be  regarded 
by  the  agents  of  the  city.  We  hold,  th«"e- 
fore,  that  the  election  was  valid,  upon  the 
points  presented. 

The  complaint  contained  a  claim  that  the 
election  was  void  because  at  the  same  Sec- 
tion, and  by  the  same  ballot,  certain  bonds 
for  a  brldi^e  were  voted.  But  the  purpose 
fur  which  these  bonds  are  to  be  Issued  la 
one  not  within  the  provisions  of  tlie  act  of 
1S90,  and  the  only  point  made  Is  that  two 
such  diverse  propositions  could  not  be  sub- 
mitted at  the  same  election.  The  superior 
court  did  not  rule  upon  this,  and  we  do  not 
think  it  should  be  sustained.  But  we  must 
sustain  the  Injunction  as  to  all  that  portion 
of  these  bonds  which  exceeds  H  per  cent  of 
the  new  assessment,  viz.  $09,597.50,  or  rather 
?70,000,  as  they  ore  required  to  be  of  the 
denomination  of  $1,000  each,  imtil  the  tax- 
able value  of  the  city's  property  reaches  an 
iiruount  sufficient  to  justify  the  issuance  of 
this  excess.  The  language  of  the  statute  re- 
iiulres  tills.  Tlie  authority  conferred  by  the 
act  Is,  upon  receiving  the  assent  of  the  voters, 
"to  become  Indebted  and  issue  bonds,"  pro- 
vided that  the  Indebtedness  stiaU  not  exceed 
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5  per  cent  A  contract  entered  Into  before 
the  new  asseramesit  became  operatlTe  might 
liave  been  enforced  to  the  full  extent  of  the 
anthmlty  afterwards,  and  bonds  to  meet  it 
might  be  Issued;  but  here  there  Is  no  con- 
tract, at  least  for  more  than  the  cost  of  tlte 
old  works,  and  it  Is  now  proposed  to  make 
the  only  contract  for  the  exoiss  of  9400,000 
by  the  bonds  themscdTes.  In  the  mean  time 
the  new  assessment,  always  a  condition  sab* 
SHiuent,  has  Intorpcwed  and  reduced  the  con- 
stitutional amount.  It  may  be  said  that 
this  will  orertum  the  estimate  made  by  the 
conndl  for  the  cost  of  extensions,  aoA  that 
the  result  of  the  electfon  might  hare  been 
dilfereDt  If  It  had  been  known  that  the  means 
available  would  be  so  much  lessened.  But 
it  was  not  Implied  by  any  of  these  proceed- 
ings that  the  dty  was  obliged  to  expend  tite 
full  amount  of  the  estimate,  nor  that  the 
whole  Of  any  part  of  It  should  be  expended 
at  once;  nor,  Indeed,  would  there  se«n  to 
be  any  compulsion  to  exerdse  upon  the  tAty, 
Mhlch,  by  Ite  coundl,  may  detnrudne  to  do 
nothing,  at  least  so  long  as  the  bonds  are  not 
sold.  That  body  will  have  to  be  the  Judge 
whether,  with  the  reduced  sum  Immediately 
arflllabie.  It  wUl  go  on  with  the  sdieme.  So 
far  as  the  law  of  the  case  on  respondent's 
side  is  concerned.  It  Is  the  same  as  If,  upon 
calling  for  bids,  none  were  received  for  more 
than  a  portion  of  the  Issue.  He  could  not  In- 
terfere to  prevent  the  sale  of  those  bid  for. 

Appellant  asks  the  constrnctlon  that  In- 
debtedness for  waterworks,  light  plants,  and 
sewos  is  not  limited  to  5  per  cent  of  the  as- 
sessment, but  may  be  of  any  percentage, 
BO  long  as  the  total  of  Indebtedness  for  all 
purposes  does  not  exceed  10  per  cent  Wc 
held  that  in  Metcalfe  v.  City  of  Seattle.  1 
Wash.  St  297,  25  Pac.  Rep.  1010,  but  that 
«-as  before  the  amendment  of  1891,  which, 
we  think,  clearly  restricted  such  indebtedness 
to  6  per  cent  only.  Nor  can  we  take  Into 
account  the  fact  that  the  general  fund  In  the 
city  treasmy  contains  $148,000.  These  bonds 
are  not  payable  out  of  the  general  fund, 
but  out  of  special  taxes  to  be  levied  for  the 
purpose.  Act  1890,  fi  4.  Judgment  reversed, 
with  directions  to  enter  a  new  judgment  in 
accordance  with  this  oi^lon,  In  case  no  is- 
sue of  fact  Is  taken  upon  the  answer. 

HOYT,  ANDERS,  and  SCOTT,  JJ.,  concur. 

DUNBAR,  C.  J.,  (dissenting.)  I  am  una- 
ble to  agree  with  the  construction  placed  up- 
on the  law  governing  this  case  by  my  as- 
soclatos.  This  court,  In  my  juflgment,  has 
already  gone  to  the  extreme  limit  of  liberal- 
ity In  construing  constitutional  checks  up- 
on mnnlcipnl  indebtedness;  and  I,  as  one 
meinbor  of  the  court,  cannot  sec  my  way 
clear  to  go  beyond  that  limit,  which  I  think 
the  court  Is  compelled  to  do  to  sustain  this 
transaction.  Th^  nssessuieut  was  as  com- 
plete upon  the  27th  day  of  March  as  It  could 
have  been  made.   The  property  of  the  dty 


had  becsi  assessed.  The  value  had  been  as- 
CQirtained,  and  stated  by  the  assessor.  That 
Talne  and  the  actual  amount  of  the  assess- 
ment had  been  made  fixed  and  c«rtain  the 
action  of  the  board  of  equalisation.  It  could 
not  be  changed.  It  was  an  official  statement 
ot  the  value  of  the  property  of  the  dty.  The 
footing  up  and  totalling  coidd  add  nothing 
to  It,  and  could  take  nothing  from  It  That 
la  simply  a  cl^cal  exhibit  of  a  fact  already 
in  existence.  It  is  the  fact  whldi  the  consti- 
tution deals  with,  not  the  mere  clerical  as- 
certainment or  publication  of  that  fact  tai 
any  partlcuhir  method.  Such  a  detail  Is  not 
worthy  of  constitutional  consideration,  and, 
in  my  Judgment,  never  was  consldoed  by  the 
fknmera  of  the  fundamental  law.  I  am  not 
at  all -disturbed  by  the  fear  that  "thore  may 
be  a  month  or  more  In  each  year  "/hen  no- 
body can  know  whether  contracta  of  a  dily 
OT  county  are  valid  or  wholly  void.**  Tho 
energetic  desire  of  dties  In  this  state  to  hi- 
cur  Indebtedness  will  easily  overcome  all 
such  trifling  obstacles  as  the  ascertainment  of 
the  total  footing  of  the  assessment  roll.  I 
think  the  Judgmait  of  the  ooort  ahonU  be 
nfflnued. 


(«  wuh.  u$t 

ARNOTT  et  al.  v.  CITY  OF  SPOKANEI. 
(Supreme  Court  of  Washin^cm.  June  3,  1803.) 

CiTfEa— CONTHACTS— KaTIFICATIOH  —  DlSCODKTtHS 

Warrants  —  Atiiiibbioxb  or  Coukbbl  —  Dbuat 
IN  Patmbnt— Damaoeb. 

1.  Tinder  the  provisions  of  a  city  charter 
proTidinsr  that  the  city  is  not  bound  by  any 
contract  unless  authorized  hy  an  ordinance,  and 
in  writing,  and,  by  order  of  the  cooncil,  dgned 
by  the  city  clerk  or  some  othw  person  anthor- 
ized  by  the  dty,  offices  of  the  city  cannot  bind 
it  by  a  contract  not  in  writing. 

2.  A  dty  cannot  by  acquiescence  ratify  a 
contract  which  was  not  tn  wiltinx,  its  charter 
providing  that  It  can  be  bound  only  by  a  writ- 
ten contracL 

3.  A  dty  cannot  Issue  its  warrants  at  a  dis- 
count in  payment  of  a  debt  or  for  the  purpose 
of  borrowing  money. 

4.  A  contract  on  behalf  of  a  dty  Issuinff  its 
warrants  at  a  discount,  bdng  illegal,  cannot  be 
ratified  by  the  dty. 

5.  Admissions  in  court,  of  the  dty'a  connsel. 
that  it  had  ratified  such  contract  will  not  avail 
the  other  parties  to  the  contract. 

6.  Where  a  city  contracts  for  building  ma- 
terial, and  aprees  to  make  payments  at  certain 
times,  and,  tbouRh  it  fails  to  do  so,  the  other 
party  completes  the  contract,  the  only  damaees 
that  can  be  repovered  is  intnest  on  d^erred 
payments. 

Appeal  from  superior  court,  ^okane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  John  Y.  Amott  &  Ca  against 
the  city  of  Spokane  for  breach  of  contract 
under  which  pLiIntlfTs  had  furnished  stone 
for  a  bridge.  Judgment  for  plaintiffs.  De- 
fendant appeals.  Reversed. 

P.  F.  Qulnn,  Corp.  Counsel,  for  appelant 

Felgh.in,  Wells  &  Herman,  for  respondents, 
cited  in  support  of  the  proposition  that  the 
respondents  have  a  right  to  recover  ai^y 
damages  they  may  have  suffered  by  reason 
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of  blndrance,  delay,  or  default:  Stnrbtrd 
v.  Barrens,  38  N.  Y.  239;  Slckels'  Case.  1  Ct 
CL  214;  Speed's  Case,  2  Ct  CL  429.  affirmed 
on  appeal  8  Wall,  77,  and  7  Ct  CL  93;  Bulk- 
ley  V.  U.  S.,  19  WalL  37.  9  Ct  CI.  81; 
Parish's  Case,  100  U.  S.  500;  Field's  Case, 
le  Ct  CL  434;  Moore  &  Kroone's  Case.  17 
Ct  CL  17;  Power's  Case,  18  Ct  CL  493; 
Masterton  t.  Mayor,  etc.,  7  Hill,  (N.  Y.)  CI. 

ANDERS,  J.  On  the  17th  day  of  NoTom- 
ber,  1890,  the  respondents  and  the  appellant 
entered  into  a  written  contract,  the  mat^al 
portion  of  which  is  as  follows;  "This  agree- 
ment, made  this  17th  day  of  November,  A. 
D.  1890,  betw  een  John  Y.  Amott  and  Charles 
Ferguson  and  •  *  *.  copartuei's  doing 
business  under  the  firm  name  of  John  Y. 
Arnott  &  Company,  of  Spokane  cotmty,  state 
of  Washington,  par^  of  the  first  part,  and 
the  dty  of  Spoliane  Falls,  by  U.  F.  Olough, 
mayor,  party  of  the  second  part,  wlt- 
nessetb  that  the  said  party  of  the  first  part 
In  consideration  of  the  covenants  on  the  part 
of  the  sold  par^  of  the  seomd  part  hweln- 
after  contained,  hereby  coTenants  with  the 
said  party  of  the  second  part  that  the  said 
party  of  the  first  part  will  furnish  the  stone 
required  for  the  Monroe  street  bridge  piers, 
according  to  the  plans  and  spedfications, 
cut  and  delivered  upon  the  ground  where 
needed,  according  to  the  plans  and  spedflca- 
tlons,  rrady  to  be  set  in  place;  a  part  of  the 
rock  to  be  dellTered  within  lAxtj  days,  and 
completed  within  slx^  days.  Said  stone 
shall  be  as  per  sample  fundshed  the  dty 
coundl  this  16th  day  of  NoveuiTier,  free 
from  loose  seams  or  Impn^ections  of  any 
kind,  and  subject  to  the  Inspection  and  ac- 
ceptance of  the  city  en^ccr.  All  stone 
must  be  dressed  so  that  their  top  surfaces 
shall  be  parallel  with  their  beds,  aiid  require 
no  tooling  after  the  stones  are  set  All  cop- 
ing atones  shall  be  cut  according  to  the  plans 
furnished  by  the  en^neer,  and  simll  have  all 
exposed  surfaces  bush  hammered,  and  com- 
ply with  all  other  requlremrats  of  the  en- 
gineer, as  set  forth  in  the  plans  and  specifi- 
cations now  on  file  In  the  dty  clerk's  office, 
which  are  hereby  made  a  part  of  this  con- 
tract as  far  as  said  specifications  refer  to 
the  stone  to  be  used  in  the  piers  of  said 
Monroe  street  bridg&  And  the  said  city  of 
Spokane  Falls,  party  of  the  second  part,  in 
consideration  of  the  covenants  on  the  part 
of  the  said  party  of  the  first  part  hereinbe- 
fore contained,  agrees  to  and  with  the  said 
party  of  the  first  part  that  the  said  party 
of  the  second  part  will  pay  to  the  said  party 
of  the  first  part,  or  bis  order,  $1.32  for  each 
and  every  cubic  foot  of  cut  stone  so  deliv- 
ered, to  be  measured  In  the  pier,  according 
to  the  approximate  estimate  made  on  Mon- 
day of  each  week  of  material  delivered  prior 
thereto.  Said  estimates  to  be  made  by  the 
dty  engineer,  and  to  be  paid  In  cjish  im- 
mediately after  said  estimates  have  hcvn  re- 
ported to  the  dty  coundl,  which  Is  to  be 


done  at  the  next  meeting  after  said  esti- 
mates. In  witness  whereof,"  etc.  Imme- 
diately upon  the  execution  of  this  contract, 
the  respondents  commenced  to  furnish  stone, 
and  to  cat  the  same,  and  continued  so  to  do 
without  interruption  or  delay  until  some 
time  In  January,  1891.  Estimates  w»re 
made  and  given  to  the  respondents  for  ma- 
terial furnished  for  the  first  four  weeks, 
and  cash  payments  were  made  thereon  ac- 
cording to  the  stipulations  of  the  contract 
But,  after  the  fourth  estimate,  the  appel- 
lant failed  to  make  payment  on  estimates 
when  due.  Work  was  continued  after  de- 
faidt  In  payments  for  about  two  weeks,  and 
then  discontinued  or  "shut  down"  by  the 
respondents.  This  was  about  the  10th  of 
January,  1891,  and  the  suspension  of  work 
was  continued  for  about  the  period  of  14 
days.  During  this  time  no  stone  cutters 
were  at  work,  but  the  respondents  continued 
to  receive  stone  at  their  yard  from  the  party 
or  parties  who  had  contracted  to  deliver  it 
to  them,  and  employed  laborers  to  assist  in 
unloading  the  same.  On  or  about  January 
10,  1891,  a  verbal  arrangement  was  made 
between  the  respondents  and  the  bridge  com- 
mittee and  mayor  of  the  dty  whereby  the 
respondents  agreed  thereafter  to  take  dty 
warrants,  which  were  selling  at  a  discount 
in  lieu  of  cash,  at  the  rate  of  90  per  c&at.  of 
theU-  par  value;  and  the  bridge  committee 
and  mayor  promised  that  the  appellant 
would  pay  respondents  the  discount  of  10 
per  cent  In  cash  on  all  warrants  so  received 
by  them.  The  respondents  thereupon  re- 
sumed cutting  and  ddlverlng  stone,  for 
which  weekly  estimates  were  made,  and 
warrants  were  givoi  In  payment  thereof  la 
"blocks"  of  $500  each.  Some  time  in  Feb- 
ruary the  respondents  again  suspended 
work,  for  the  alleged  reason  that  they  could 
not  sell  thdr  warrants,  and  were  without 
the  means  wherewith  to  pay  their  employes; 
but  about  ft  month  afterwards,  they  pro- 
ceeded with  their  work,  and  completed  it 
about  the  Ist  of  May,  1891. 

It  seems  to  be  fairly  dedudble  from  tbe 
evidence  that  the  respondents,  before  they 
resumed  work  after  their  first  "shut  down," 
notified  the  bridge  and  street  committee  and 
the  acting  mayor  tliat  they  would  hold  the 
dty  liable  for  all  extra  cost  of  lalwr  and 
transportation  resulting  from  the  failure  to 
pay  cash  according  to  the  terms  of  the  con- 
tract sud  the  consequent  suspension  of 
their  work,  and  that  the  committee  and 
mayor  tadtly.  If  not  direcOy,  agreed  that 
the  dty  would  be  responsible  tta  the  same. 
The  respondents  furnished,  at  the  request  of 
the  dty  ragtneer,  333  feet  of  rock,  which 
does  not  appear  to  have  been  called  for 
the  original  contract,  but  which  was  used 
in  constructing  the  piers.  They  also  cut 
down  one  pier  some  four  inches,  which  woi^ 
was  occasioned  by  a  mistake  in  the  ori^nal 
specltlcntlons.  Before  the  work  was  com- 
pleted, the  roads  became  very  muddy,  and 
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the  resiKjndents  claim  they  were  compelled 
to  pay  a  much  larger  sum  for  bauUug  rock 
thereafter  than  before,  and  that,  by  reason 
of  their  not  being  able  to  finish  their  work 
within  the  60  days  specified  in  the  contract, 
owing  to  the  fault  of  the  appellant  in  not 
paying  the  weekly  estimates  in  cash,  they 
were  obliged  to  dress  a  considerable  portion 
of  the  stone  after  It  had  become  affected 
by  frost  to  such  an  extent  that  the  cost  of 
cnttlng  was  enhanced  about  50  per  cent. 
They  also  claim  that,  by  reason  of  the  ac- 
cumulation of  stone  during  the  time  work 
was  first  suspended,  a  porUon  of  it  was 
necessarily  deposited  and  dressed  oatslde  o£ 
the  shed  prepared  for  the  cuttCTS  to  work 
In,  and  that  they  were  comp^ed  to  pay  the 
extra  sum  of  50  cents  per  daj  to  each  la- 
borer who  worked  outtide  of  tiie  shed.  The 
total  estimates  furnished  to  the  respondents 
(Including  $320  for  a  derrick  sold  to  the  ap- 
pellant, and,  as  tt  appears,  the  extra  stone 
furnished  at  the  original  contract  price) 
amounted  to  $26,074.40.  The  reqtondents 
admit  tai  their  testimony  that  they  reo^ved 
In  cash  and  warrants  redccmecl  at  their  fitce 
value  tliat  som,  less  ^62.  Aboat  $20,000 
in  wanrants  was  received  from  the  dty  al- 
together, and  the  city  claims  that  $1,100 
cash,  as  discount,  was  received  by  respond- 
mts  in  accordance  with  the  verbal  agree- 
ment above  mentioned,  while  the  respond- 
ents claim  that  bat  $850  was  so  recdved  hy 
them.  After  the  respondents  delivered  all 
the  stone  reqidred  by  the  terms  of  their 
agreement,  tiiey  prescsited  to  the  a 
claim  for  extra  work  and  materials,  and  for 
danu^es  for  breach  of  their  contract,  and 
also  for  a  balance  due,  amounting  in  all  to 
between  $5,000  and  $6,000.  The  city  coun- 
cU  refoKd  to  aUow  the  ckOm.  or  any  part 
thereof,  whereupon  the  respondents  insti- 
tuted this  action  to  recover  the  amount 
thereof.  From  a  judgment  In  favor  of  the 
plaintiffs,  the  dsCendant  appealed. 

During  ttie  course  of  the  trial,  the  court 
admitted  certain  testimony  tending  to  show 
the  verbal  agreement  above  mentioned  in  re- 
gard to  the  payment  of  extra  cost  of  labor, 
transportation  of  materials,  etc.,  and  also  tes- 
timony as  to  the  agreement  to  discount  the 
warrants  ot  the  dty.  The  .  appellant  insists 
that  the  ruling  of  the  coiu^  in  this  regard 
was  erroneous,  and  contrary  to  the  express 
terms  of  the  statute.  Section  S5  of  the  char- 
ter of  the  dty,  which  was  then  in  force,  pro- 
vides that  "the  city  of  Spokane  Falls  is  not 
bound  by  any  contract  or  In  any  way  liable 
thereon,  unless  the  same  la  authorized  by  a 
dty  ordinance,  and  made  In  writing,  and,  by 
order  of  the  council,  signed  by  the  clerk  or 
some  othw  person  authorized  by  the  city: 
but  an  ordinance  or  resolution  may  authorize 
any  officer  or  agent  of  the  city,  naming  him, 
to  bind  the  dty  without  a  contract  In  writing 
for  the  payment  of  any  sum  not  exceeding 
fifty  dollars."  Laws  1885-86,  p.  321.  Tlie 
contention  of  the  appellant  U  that  ndther 


the  bridge  committee  nor  the  mayor  had  any 
right  or  power  to  bind  the  city  by  any  agree- 
ment or  contract  not  made  in  writing,  and 
signed  by  some  person  duly  authorized  to 
execute  it.  Upon  this  point  we  have  no  doubt 
of  the  correctness  of  appellant's  position. 
While  a  mimlc.'j>al  corporation  would,  unless 
restricted  by  law,  have  a  right  to  make  con- 
tracts in  refer^ce  to  its  corporate  tmsiness 
In  any  manner  It  might  deem  proper,  yet, 
where  the  mode  of  contracting  is  expressly 
provided  by  law.  no  other  mode  can  be 
adopted  which  wlU  bind  the  corporatiim. 
This  prindple  results  from  the  fact  that  mu- 
nicipal corporations  derive  all  tiieir  powers 
from  their  charters.  1  DHL  Mun.  Corp.  (4th 
Bd.)  MQ,  (373;)  Zottman  v.  San  Frandsco,  20 
Cal.  07;  McCoy  v.  Briant.  63  Gal.  247;  Mc- 
Donald T.  Mayor.  68  N.  T.  23;  Bladen  v. 
Philadelphia.  60  Pa.  St  464;  Allen  v.  Galves- 
ton, 51  Tex.  302;  Bryan  v.  Page.  Id.  532; 
Head  v.  ^orance  Ca.  2  Onmdi.  150.  In  the 
case  last  dted.  Chief  Justice  Marshall,  in 
speaking  cit  the  snbject,  said:  "The  act  of  in- 
corporatiim  is  to  them  an  enabling  act.  It 
gives  them  all  the  power  they  possess.  It 
oiableB  them  to  cmtrnct,  and,  when  It  pre- 
scril)e8  to  them  a  mode  of  contracting,  they 
must  observe  that  mode,  or  the  Instrument 
no  more  creates  a  contract  than  If  the  body 
had  never  bem  incorporated."  In  fact,  so 
far  as  we  have  observed,  the  authorities  are 
practical)^  uniform  tm  tills  question.  Nor  do 
the  respondoats  appear  to  seriously  dispute 
this  proposition  of  law,  but  they  contend  tiiat 
the  dty,  by  its  condnd;  acquiesced  In  and 
ratified  the  acts  of  its  officers.  The  argu- 
ment' Is  that  the  dty  ml^t  have  originally 
made  tiie  same  agreemoit  that  its  <^cerB 
made,  and  hence  bad  the  power  to  ratl^  It, 
and  must  be  held  to  have  done  so  In  this  In- 
stance. But  tiie  difficult  arises,  not  from  a 
want  of  power  In  the  dty  to  make  contracts, 
'but  from  the  restriction  imposed  i^on  it  by 
the  legislature  with  refarenee  to  the  mode  of 
exercising  such  power.  The  power  to  ratify 
a  particular  contract  presupposes  the  power 
to  make  It  In  the  first  Instance;  and,  if  it  Is 
such  that  it  could  not  be  made  or^nally  ex- 
cept In  a  certain  prescribed  mode,  where  that 
mode  Is  disregarded  the  power  to  ratify  does 
not  exist  A  contract  which  is  Invalid  be- 
cause not  authorized  by  law  cannot  be  made 
valid  and  binding  retroactively  by  any  subse- 
quent action  of  the  corporate  body,  and  a  lia- 
bility be  thereby  fastened  upon  the  corpora- 
tion. Zottman  v.  San  Francisco,  supra;  Pave- 
ment Go.  V.  Painter,  35  Col.  704;  McPherson 
V.  Foster,  43  Iowa,  48;  Bryan  v.  Page,  8ui»ra. 
As  the  city,  by  the  terms  of  Its  charter,  could 
not  be  made  liable  In  any  contract,  by  whom* 
soever  made,  which  was  not  In  writing  or 
authorized  by  ordinance.  It  follows  that  the 
learned  Judge  erred  In  admitting  any  testi- 
mony for  the  purpose  of  proving  tiie  terms  of 
a  verbal  agreement  Such  testimony  was  Im- 
material, as  such  a  contract  If  proved,  would 
be  of  no  avail  whoever.  Hague  v.  PhUadd.- 
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pMa,  4S  Pa.  St  S27.  While  ctmcedlng  the 
power  of  the  appellant  to  make  the  written 
contract  above  aet  forth,  we  are  of  the  opin- 
ion that  It  had  no  authority  In  law  to  dl»- 
eoimt  its  own  warrants.  Such  a  proceeding 
Is  manifestly  beyond  the  scope  of  legitimate 
corporate  power,  and  a  practice  of  that  char^ 
acter  might  lead  to  ruinous  results.  City 
warrants  are  evid«ices  of  indebtedness  or 
promises  to  pay,  and  are  payable  with  inter- 
est prescribed  by  law,  and  the  corporation 
cannot  cost  upon  the  taxpayers  any  further 
burden  In  respect  thereto,  and  the  courts 
hare  uniformly,  so  far  as  we  are  advised, 
disapproved  every  eCfort  to  do  so.  Clark  v. 
Des  Moines,  19  Iowa,  109;  Foster  v.  Cole- 
man, 10  Cal.  279;  Bauer  v-  Franklin  Co.,  SI 
Mo.  205;  State  t.  Wilson,  71  Tex.  291,  9  S. 
W.  Rep.  155. 

It  is  contended,  however,  on  behalf  of  the 
respondents,  that.  Inasmuch  as  the  city  had 
power  to  borrow  money,  It  had  the  power  to 
discount  its  warrants  as  a  means  of  raising 
money,  as  a  necessary  implied  power.  But 
we  are  unable  to  agree  with  counsel  In  this 
view  of  the  law.  The  power  to  borrow  mon- 
ey was  expressly  conferred  upon  the  city  by 
ito  charter,  but  It  was  also  provided  that  the 
amount  borrowed,  which  was  limited  to  a 
certain  sum,  should  be  evidenced  by  war- 
rants drawing  interest  at  a  fixed  rate  per 
cent,  and  therefore  nothing  was  left  to  im- 
plication. Everything  pertaining  to  the  pow- 
er {pmnted  was  clearly  and  unmistakably  ex- 
pressed by  the  legislature. 

It  is  ulso  Insisted  that  the  dty,  by  paying 
a  portiou  of  the  ddacount  on  its  warrants  In 
accordance  with  the  agreement  of  its  offi- 
cers, ratified  such  agreement  and  is  now  es- 
toi^>ed  from  asserting  the  contrary.  But  we 
are  constrained  to  take  a  diffi-ront  view  of 
the  law,  and  to  hold  that  an  Illegal  contract 
Is  Incapable  of  be£ng  ratified;  and  the  fact  that 
counsel  for  appellant,  In  the  court  below, 
admitted  tliat  the  contract  was  thus  ratified, 
cannot  avail  tbe  respondents  here,  for  that 
question  can  only  be  determined  by  refer- 
ence to  the  Jaw.  What  the  law  will  not 
sanoUon  as  a  contract  cannot  be  made  such 
by  the  admissions  of  a  party  or  his  counsel. 
Polk  Co.  Sav.  Bank  v.  State,  69  Iowa,  24,  28 
N.  W.  Rep.  416.  And,  moreover,  as  we  un- 
derstand the  evidence  upon  this  point,  the 
mon^  actually  paid  to  the  respondents  as 
discount  was  donated  for  the  purpose  by 
iwivate  Indlvtdtials  and  corporations,  and  was 
therefore,  strictly  speaking,  not  disbursed  by 
the  city  at  all,  although  a  portion  of  It  may 
feave  passed  through  the  hands  of  Its  treas- 
urer. From  these  considerations  it  follows 
that  it  was  error  to  charge  the  Jury  to  the 
effect  that  the  reepondmts  were  entitled  to 
recover  tiie  difference  between  10  per  cent, 
of  the  face  valne  of  the  \rarrants  received 
by  fbBva  and  the  amount  received  on  account 
of  discount 

The  appellant  complains  of  the  lustmctioiM 
of  the  court  given  to  the  Jury  as  to  the  meas- 


ure of  damages  for  breach  of  the  contract 
in  question.  In  the  sixth  Instruction,  the 
jury  were  advised  that  if  the  plaintiffs  were 
compelled,  by  reason  of  bad  roads  and  the 
extra  price  they  had  to  pay  for  the  cutting 
of  the  stone,  to  pay  an  additional  amount 
over  and  above  the  price  they  would  have 
been  compelled  to  pay  for  the  performance 
of  the  same  servloes  during  the  time  desig- 
nated in  the  contract  (00  days  from  the  exe- 
cution thereof,)  then  they  were  entitled  to 
recovH*  the  ad^tlonal  amount  for  such  haul- 
ing and  extra  expenditures  for  cutting  the 
stone,  If  the  Jtay  foimd  that  such  were  the 
natural  results  of  the  breach  of  the  contract, 
in  not  paying  cash  as  stipulated  in  the  con- 
tract The  point  is  made  that  the  only  dam- 
ages recoverable  for  a  failure  to  pay  cash 
when  due  Is  Interest  on  the  money  from  the 
time  of  the  default  And  we  think  H  is  well 
taken.  That  this  is  the  general  rule  of  law 
Is  shown  by  the  following  coses:  Loudon  v. 
Taxing  District  104  U.  S.  771;  Assodadon  v. 
Plagglo,  16  WalL  378.  Many  cases  are  cited 
by  the  respondents  to  sustain  their  conten- 
tion that  damages  resulting  from  delay 
caused  by  breach  of  contract  may  be  recov- 
ered by  the  party  not  In  fault,  but  we  think 
thene  Is  a  clear  dlstlnctloa  between  those 
cases  and  the  one  at  bar.  In  neither  of  the 
cases  cited  was  the  delay  caused  by  a  mere 
failure  to  pay  money,  but  was  occasioned  by 
a  notice  or  request  to  suspend  operations,  or 
by  a  failure  to  fiunlsh  necessary  and  Indis- 
pensable materials,  or  to  make  the  necessary 
preparations  for  the  commencement  of  the 
work.  When  the  appellant  failed  to  pay 
cash  when  due,  according  "to  the  terms  of 
the  contract,  the  respondents  were  at  liberty 
either  to  stop  all  work  under  the  contract, 
and  sue  for  the  reoovery  of  the  resulting 
damages,  or  to  proceed  with  the  work  to' 
completion,  notwithstanding  the  breach. 
They  chose  the  latter  course,  and  thereby 
waived  such  damages  as  they  might  have 
been  entitled  to  If  they  bud  adopted  the  for- 
mer. 

Instruction  Na  7  was  erroneous,  for  the 
reasons  already  given.  By  It  the  Jury  were 
told  that  If,  by  reason  of  the  snapenalon  of 
cash  payment  on  behalf  of  the  dellendant. 
the  plaintiffs  notified  the  acting  mayor  and 
the  bridge  committee  of  tiie  defendant  that 
there  would  be  extra  work  and  extra  allow- 
ances clalme<1,  and  that  after  such  notifica- 
tion was  made  and  claim  preferred,  the  de- 
fradant  permitted  plaintiffs  to  proceed  with 
tbrir  contract  without  refudng  to  allow  Buch 
claim,  and  recdved  the  benefit  of  said  labor 
and  material,  the  defendant  coaW  not  take 
advantage  of  or  question  tiie  validity  of  the 
agreem«it  because  of  its  not  being  In  vrrit- 
Ing,  or  authorised  ordlnaace  or  resoIutloD 
of  the  dty  councU.  Tlila  Instmctloii  Is  In 
contravention  of  the  dty  charter,  and  Is  also 
opposed  to  the  prindples  laid  down  in  the 
authorities  heretofbre  cited. 

Instruction  numbered  8  oannot  be  sus- 
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tabled,  for  Ibe  reuon.  already  shown,  tltat  a 
contract  wblcb  the  law  requires  to-be  In 
writing  cannot  be  made  valid  by  acquies- 
cence or  ratification. 

Instructions  numbered  0,  10^  and  14  are 
equally  faul^.  The  first  two  relate  to  the 
question  of  damages,  and  seem  to  be  based 
npon  the,  theory  that,  although  the  respond- 
ents performed  <th^  port  of  the  contract 
after  the  'time  therein  limited  bod  expired, 
they  were,  nevmth^ess,  entitled  to  recover 
for  the  loss  of  time  and  extra  cost  of  mate- 
ilal  oeca^ned  bj  delay.  The  fburteenth  In- 
structlon  charged  the  Jury,  among  other 
things,  ttiat  the  platntlfrs  were  entitled  to 
paymmt  of  dlacomit  on  the  warrants,  and  in 
that  regard  was  erroneous. 

It  Is  argued  on  behalf  of  the  reqMmdrats 
that  it  w^uld  be  unlust  and  nnccmscionalde 
to  permit  tlie  dty  to  repudiate  the  ctnitract 
of  Its  offic^  to  the  detrinnHit  of  the  re- 
^ttdenta;  and,  If  It  were  a  question  of 
mere  mOTol  obligation,  we  would  feel  in- 
dined  to  adopt  the  view  of  counseL  But, 
tho  question  being  a  pnrdy  legal  one.  Its  so- 
lution mast  rest  upon  legal,  and  not  upon 
moral  or  ethical,  prlndplesL  Wherever  a 
person  enters  Into  a  ctmtraot  with  an  agmt 
of  a  municipal  corporation,  he  must  at  his 
peril  ascOTtaln  the  «cb?nt  of  such  agent's 
authwlty,  and.  If  he  fails  to  do  so,  he  alone 
must  suffer  the  ooosequenoea  Zottman  v. 
San  Francisco,  supra. 

Without  furthOT  discussion  of  ttie  questions 
InvolTOd  In  this  case  we  conclude  that  the 
resptmdents  were,  under  all  the  foots  and 
drcumstanoes,  only  entitled  to  recovw  the 
amount  remMnlng  impaid,  If  any,  aocordlng 
to  the  terms  of  their  contract,  together  with 
legal  Interest  on  deferred  payments,  and  the 
value  of  the  extra  stone  furnished,  which  tlie 
appellant  seems  to  concede  should  be  paid 
for,  and  for  which,  it  contends,  It  has  al- 
ready paid.  The  Judgment  Is  reversed,  and 
the  cause  remanded  to  the  lower  court  for 
farther  proceedings  In  accordance  with  this 
opinion. 

DUNBAB,  a  J.,  and  SOOTT,  STILBS,  and 
H07T,  JJ.,  concur. 


(6  V/teb,  478) 

PEOULX  et  al.  t.  STETSON  ft  POST  MILL 
CO.  et  al..  (BAKER.  Interreoer.) 

(Supreme  Court  of  Washhigton.  June  7, 1893.) 

Looobk's  Iass  — NoTicB—  DEFArLT  Jddoueht— 
Attorneys'  Pefp. 

1.  Gen.  St.  5  1079,  providea  that  every  per- 
son who  performs  labor  on,  or  who  Bball  assist 
in  obtainibg  or  securing,  saw  logs,  shall  tiave  a 
lien  thereon  for  the  work  or  labor  doae  on  or 
in  obtaining  or  secaring  the  same.  Section 
1C90  provides  that  any  person  who  shall  sue  to 
enforce  his  lien  can  demand  that  such  lien  be 
.joforced  aKainst  the  whole  or  any  part  of  the 
saw  loi*8  on  whirh  be  has  performed  labor,  or 
which  he  has  assL-ited  in  obtainiof?,  durins;  eight 
months  next  preceding  the  filial  of  hi»  claim  of 
lien,  for  all  his  labor  during  the  eight  months. 
Beid,  that  where  the  lieu  notice  stated  that  the 


labor  was  performed  in  securing  certain  logs, 
and  the  evidence  showed  that  it  was  performed 
in  securing  those  logs  and  others,  under  a  single 
coutract  for  tbe  same  person,  the  lien  for  tue 
entire  claim  could  be  enforced  against  the  logs 
specified  in  the  lien  notice,  though  they  had 
been  sold  by  the  person  for  whom  (aa  labor  was 
performed.    Stiles,  J.,  dissenting. 

2.  Under  such  statute,  a  lien  can  be  bad  on 
the  loss  for  labor  spent  in  constructlDg  roads, 
to  be  used  in  transpcurting  the  logs  from  the 
camp  to  the  water. 

3.  The  fact  that  a  larger  amount  is  claimed 
Id  a  lieu  notice  than  was  found  due  does  not 
vitiate  the  lien,  in  the  alraence  of  anytblog  to 
show  a  willful  attempt  to  claim  a  lieu  for  more 
than  was  justly  due. 

4.  Thoagh  the  record  does  aot  affirmative* 
ly  show  that  a  formal  default  was  entered  be- 
fore trial  .against  a  defendant  who  did  not  ap- 
pear, the  judgment  will  not  be  held  erroneous 
where,  in  addition  to  the  presumption  of  regu- 
larity in  the  proceedings  of  a  court  of  general 
jurisdiction,  it  appears  the  time  for  answering 
had  expired,  and  that  testimony  was  givea  at 
the  trial  as  to  the  amount  due  plaintiffs  from 
him. 

5.  Wtam  defendant,  by  denying  that  S50 
was  a  reasonable  attorney's  fee,  admitted  that 
any  less  sum  was  a  reasonable  fee,  and  it  ap- 
pears from  the  findings  of  the  court  that  the 
question  of  the  amount  of  attorneys'  fees  was 
left  to  the  court  to  decide  without  calling  wit- 
nesses, the  judgment  will  not  be  disturbed  be- 
cause $50  attomejrs*  fees  were  allowed  without 
any  proof  as  to  the  reasonable  value  of  tbe 
services. 

6.  A- decree-awarding  a  lien  will  be  re- 
versed where  the  record  falls  to  ^how  any  evi- 
dence that  any  amount  was  due  the  person  in 
whose  favor  the  lien  was  decreed. 

Appeal  from  saperior  court,  Kli^  coonty: 
T.  3.  Humes.  Judge. 

Action  Felix  Proulx  and  others  against 
James  V.  Taylor  and  the  Stetson  &  Post  Bflll 
Company.  Ti^lor  defttulted.  A.  J.  Baker 
intervened  and  defended,  with  the  mill  com- 
pany. Judgment  for  plalntUb.  Baker  and 
the  mill  company  appeal  Modified. 

Battle  &,  Shipley,  for  appellants.  W.  D. 
Lambuth,  for  respondents. 

ANDERS,  J.  The  respondents  instituted 
a  Joint  action  agnlnst  one  James  V.  Taylor 
to  recover  the  amounts  alleged  to  be  severully 
due  them  for  labor  In  seeming  saw  logs,  and 
to  foreclose  loggers'  liens  on  a  certain  boom 
of  logs,  cwnsistlng  of  about  3S8,000  feet  In 
quantity,  which  were  alleged  to  bo  In  the  pos- 
session of  the  Stetson  &  Post  Mill  Company, 
as  the  vendee  of  Taylor.  Baker  Intervened 
in  the  action,  by  leave  of  the  court,  and 
Joined  with  the  defendant  mill  company  In 
resisting  the  foreclosure  of  plaintiffs'  liens. 
Taylor  did  not  appear  in  the  action,  and  tho 
plaintiffs  obtained  Judgment  against  him  for 
the  respective  amounts  fooud  due  them,  and  a 
decree  establishing  and  foreclosing  their  Hens. 
The  mill  company  and  the  Intervener  appealed. 
The  complaint,  in  the  several  causes  of  action, 
alleges.  In  substance,  that  ench  of  the  re- 
spondents worked  a  certain  number  of 
months  or  days  in  securing  saw  logs,  and 
that  they  ceased  to  labor  npon  the  logs  in 
question  on  the  3d  day  of  December.  1S90, 
but  it  nowhere  alleges  the  number  of  days 
woriced  by  each  respondent  upon  the  boom 
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of  logs  apoik  wbldi  th^  seek  to  foreclose  a 
Hen,  or  the  date  at  which  they  began  to 
labor  thereon.  The  lien  notices  were  made 
a  part  of  the  oomplabit  It  is  shown  by  the 
record  that  each  of  the  respondmts  was  hired 
by  Taylor  to  work  In  his  logging  camp  by 
the  month,  at  a  specified  rate  of  wages,  and 
that  while  so  employed.  thc7  performed  la- 
bor In  getting  out  other  logs  than  those  In 
controversy,  and  which  were  rafted,  and  per- 
haps disposed  of  and  taken  away*  before  the^ 
ceased  woilc  na&ee  their  contracts,  and  even 
before  work  was  commenced  upon  the  partic- 
ular logs  upon  which  the  liens  are  claimed. 
The  lieu  notices  state  that  the  labor  and  as- 
sistance ther^  motioned  was  performed  In 
obtaining  and  securing  said  ioga,  meaning 
the  loB»  in  dispute;  and  the  appellants  claim 
that  there  Is  a  fat^  variance  between  the 
allegatlrais  of  the  complaint  and  die  notice 
and  proofs.  In  otlm  words,  th^r  contention 
Is  that  It  Bboold  have  been  alleged  and  proved 
that  all  of  the  labor  for  wlildi  a  lien  Is 
claimed  was  perfonned  upon  these  Identical 
logs,  and  that  no  lien  can  attach  for  services 
any  part  of  which  were  raidered  In  securing 
Oth»  logs,  although  all  the  labor  was  peiv 
formed  for  tlw  same  party,  in  the  same  log- 
ging camp,  and  under  one  contlnapus  con- 
tract. We  do  not  so  construe  the  law.  8eo- 
tion  1079,  Gen.  St,  provides  that  "every  per- 
son performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing,  saw  logs, 
*  *  *  has  a  lien  uptm  the  same  for  the 
woric  at  laixtr  done  upon  or  In  obtaining  or 
securing  the  same,  whether  such  work  or  la- 
bor  was  done  at  the  instance  of  the  owner 
of  the  same  or  his  agent."  If  that  section 
stood  alone,  there  would  be  some  force  In 
appellants'  contention;  but  this  provision 
must  be  read  In  connection  with  section  1600, 
which  provides,  In  substance,  that  any  per- 
son who  eOiaU  bring  an  action  to  enforce  his 
lien  has  a  right  to  demand  that  such  lien  be 
enforced  against  the  whole  or  any  part  of  the 
saw  logs  upon  which  he  has  performed  labor, 
or  which  be  has  assisted  in  obtaining  or  se- 
corli^,  during  eight  calendar  months  next 
preceding  the  filing  of  his  claim  of  lien,  for 
all  his  labor  upon,  or  for  oil  his  assistance  in 
obtaining  or  securing,  said  logs  during  the 
whole  or  any  part  of  the  said  eight  months. 
The  construction  of  the  statute  contended  for 
by  the  appellants  would  reuder  this  latter 
section  meaningless  or  uugutoiT,  and  would, 
in  many  Instances,  deprive  the  laborer  of  the 
benefit  of  the  greater  portion  of  his  labor. 
In  cases  where  a  portion  of  the  logs  iiave 
been  lost,  or  disposed  of  by  the  owner,  dur- 
ing the  progress  of  the  general  business  of 
logging.  It  woidd  certainly  be  a  harsh  rule 
that  would  Impose  upon  one  who  rendered 
necessary  services  in  securing  all  the  logs 
produced  during  the  eight-mouths  time  limit, 
or  during  the  time  of  his  employment,  the  ne- 
cessity of  ascertaining  the  exact  amount  due 
for  labor  performed  upon  the  remainder,  and 
then  permit  him  to  foreclose  his  lien  <ndy  for 


that  amount,  althongfa  ttie  value  of  the  logs 
remaining  may  be  amply  sufii<dent  to  secure 
the  amowit  due  for  his  entire  services;  and 
such,  we  think,  was  not  the  intention  of  the 
legislature.  These  Um  statutes  are  remedial 
in  th^r  nature,  and  ought  to  be  liberally  con- 
strued In  the  Interests  of  labor,  and  courts 
do  almost  uniformly  so  conatrue  them.  Even 
under  statutes  no  more  comprehensive  In 
their  terms  tiian  section  1679.  and  containing 
no  suffli  provlsiMi  as  Is  found  In  section  IGOO 
of  our  statute^  It  has  been  held,  and  we 
think  Justly,  that  a  laborer  might  mforce  tals 
Uen  against  a  part  of  the  prc^rty  upon 
whid)  be  bas  expended  labor  fbr  all  the  labor 
performed  upon  the  wlude,  provided  the  prop- 
erty belonged  to  one  owner  and  the  labor 
was  perfonned  under  one  oitire  contract 
Under  such  dreumstances,  the  labor  bi 
deemed.  In  legal  oontemplntlon,  perfonned 
wholly  upon  sutdi  part  of  the  logs.  Martin 
T.  Wakefteld.  42  Minn.  176,  43  N.  W.  Bep. 
06G;  Appleman  v.  Myre,  74  Mich.  358^  42  N. 
W.  -Sep.  48.  We  are  unable  to  perceive  why 
the  rule  should  be  otherwise.  No  hardship 
can  result  from  Its  application  unless  It  be 
to  the  laborer  himself.  It  can  certainly 
woric  no  InJuiT  to  the  owner  to  compel 
him  to  pay  his  debt  out  of  the  proceeds 
of  part  of  his  properQr.  rather  than  the  'trtiole 
thereof;  and  persons  who  purchase  property 
subject  to  a  lien  do  so  at  their  peril  In  any 
event  There  Is  nothing  In  the  statute  re- 
quiring a  laborer  In  a  logging  camp,  under  a 
general  contract  of  employment  to  incur  the 
expense  and  trouble  of  filing  a  lien  as  ottea 
as  the  owner  of  the  logs  for  whom  he  works 
may  see  fit  to  "boom"  a  portion  of  them  for 
his  own  purposes.  All  that  Is  required  Is 
that  the  claim  of  Hen  be  filed  within  30  days 
after  the  close  of  the  rmdltlon  of  services, 
in  which  event  It  attaches  upon  aU  the  loga 
upon  which,  or  In  the  securing  of  which, 
the  claimant  performed  labor  or  rendered  as- 
sistance, for  a  period  of  eight  months  prior 
thereto.  That  the  (dalmant's  rights  cannot 
be  affected  by  the  mere  fact  that  the  logs 
which  he  assisted  In  securing  may  have  be«» 
made  up  Into  different  booms,  where  each 
boom  is  not  worked  upon  under  a  sepiinite 
contract  was  recently  decided  by  this  court 
in  the  case  of  Overbeck  v.  Galllgan.  33  Paa 
Kep.  825,  (not  yet  officially  rep<M-tcd.) 

It  appears  from  the  record  that  at  least 
three  of  the  four  respondents  worked  a  por- 
tion of  the  time  while  employed  by  Tay\cae 
in  constructing  roads  to  be  used,  and  which 
were  used,  In  the  transportation  of  logs  from 
his  camp  to  the  water,  and  that  the  value 
of  such  services  was  Included  in  the  amount 
for  which  they  seek  to  foreclose  their  Ileus. 
By  so  doing,  the  appellants  urge  that  th^e 
respondents  have  mingled  privileged  with 
nonprivileged  claims,  and  thereby  desrtroyed 
their  Hens  as  a  whole.  Wliile  not  disputing 
the  proposition  of  law  that  a  Hen  claimant 
might  so  commln^e  daims  for  which  no  Uen 
I  Is  i^ven  with  those  tw  which  a  Ilea  la 
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awarded  as  to  tnvalldate  the  lien  even  as  to 
the  unobjectionable  portion  of  the  daim,  yet 
we  do  not  think  that  this  is  a  proper  case 
for  the  application  of  the  principle.  To  onr 
minds,  it  Is  plain  that  one  who  constructs 
a  necessary  road  by  which  logs  are  taken 
from  the  forest  to  the  mill,  or  to  the  wato-, 
and  afterwards  to  the  mill,  or  to  maAet.  as 
much  assists  In  obtaining  and  secnrlng  such 
logs  as  if  be  were  engaged  in  cutting  or  saw- 
ing them.  Saw  logs  can  no  more  be  "ob- 
tained" or  *^ecnred"  without  propw  roads 
means  of  which  th^  may  be  conT^ed 
to  some  place  whoe  tb^  may  be  utilized 
as  sncfa  than  they  can  be  without  axes  or 
saws  or  any  other  of  the  various  tools  and 
api^lances  necessarily  used  In  conducting  a 
h^^ng  camp.  One  mail  may  be  excluslTe- 
ly  engaged  In  drlTlng  a  team  used  tai  haul- 
ing the  logs,  another  In  felling  the  trees,  and 
still  another  In  sawing  the  trees  Into  con- 
Tenlent  leiifeths;  but  they  are  each  and  aU, 
In  contemplatlmi  of  the  statute,  ei^aged  In 
the  same  business,  namely,  getting  out  saw 
logs.  The  statute  Is-lwoad  enon^  to  falriy 
Include  all  Unds  of  labw  nerossarlly  per- 
formed In  and  about  a  logging  camp;  and, 
lest  the  courts  mii^t  be  Indlned  to  construe 
It  too  narrowly,  the  legislature  has  Itself  de- 
dared  that  the  .cook  In  a  logging  camp  shall 
be  endtled  to  the  benefits  of  the  statnte. 
The  foct  that  a  logging  road,  constructed  for 
the  purpose  of  transporting  a  particular  lot 
vt  logs,  may  snbsequently  be  used  for  the 
transportation  of  other  tlmba,  ts  p^ectly 
ImmatwiaL  As  well  mi^t  we  sf^^  that  a 
laboror  ^o  necessarily  spends  a  portion 
ct  his  time  In  grinding  axes  or  filing  saws 
Shan  not  have  his  Uen  because  these  imple- 
ments may  afterwards  be  used  In  getdng 
out  other  logs. 

It  Is  claimed  by  the  appellants  that  the 
fact  that  the  court  below  found  that  there 
was  due  the  respondents,  or  some  of  them, 
for  their  services,  a  less  amount  than  was 
claimed  In  their  lien  notices,  defeats  the 
Hens.  We  fall  to  discover  in  the  record  the 
testimony  upon  which  the  court  based  Its 
conclusions  in  this  regard,  bnt,  assuming  the 
fact  to  be  as  found,  we  do  not  think  the  Hens 
should  for  that  reason  alone  be  declared  tn- 
ralld.  There  Is  nothing  to  show  that  either 
of  the  (^imanta  willfully  attempted  to  claim 
a  lien  for  more  than  was  Justly  due  him,  or 
that  either  of  them  did  not  state  the  amount 
of  his  demand  after  deducting  all  Just  cred- 
its and  offsets,  "as  near  as  possible,"  at  the 
time  of  filing  his  notice  In  the  auditor's  of- 
fice. We  are  not  willing  to  concede  that  in- 
nocent mistakes  as  to  the  exact  amount  dub 
laborers  for  their  hire  shall  deprive  them 
of  the  benefit  of  a  statute  specially  enacted 
In  their  Interest,  and  In  this  respect  we  think 
we  are  In  accord  with  the  authorities  under 
statutes  analogous  to  ours.  PhlL  Mech. 
Liens.  (2d  Ed.)  8  376;  2  Jones,  Liens,  fi  1413. 

The  record  fails  to  show  affirmative^  that 
a  formal  default  wag  ent««d  against  the  de- 


fendant Taylor  before  the  trial  of  the  cause, 
but  tt  does  appear  that  the  time  for  an- 
swering had  ^Ired,  and  that  testimony  as 
to  the  amounts  due  from  him  to  thtf  respond- 
ents was  given  at  the  trial.  Aside  from  Uie 
presumption  that  prevails  In  favor  at  the 
regularity  of  the  proceedings  of  courts  of 
general  Jurisdiction,  the  facts  in  this  case 
are  not  similar  to  those  In  the  case  of  Dex- 
ter, Horton  ft  Co.  V.  Sporkman,  2  Wash. 
St  165,  25  Pae.  Rep.  1070,  in  which  this 
court  ruled  that  a  Judgment  given  without 
a  default  having  bem  entowd,  and  vrithout 
proof  of  the  amount  due,  was  oroneous; 
and  the  dedslon  in  ttiat  case  Is  therefore 
not  controlUng  here,  and  the  objection  of 
appellant  upon  that  ground  cannot  be  sus- 
tained. 

The  trial  court  gave  Judgment  In  Cavor  of 
the  respondents  for  the  sum  of  f50  as  at- 
ixxmeyn'  fees,  and  the  appellants  contend 
that  tlie  court  «Ted  In  so  doing  for  the  rea- 
8<m  that  no  testimony  was  offwed  to  show 
the  reasonaUe  value  of  the  services  of  ooun- 
bA  in  this  action.  As  a  genenl  rule,  where 
the  value  of  such  swlces  la  alleged  in  the 
complaint.  In  wder  to  recover,  it  must  be 
proved,  and  this  court,  In  effect,  so  held  in 
Cowie  V.  Ahrenstedt,  1  Wash.  St  416,  25 
Pac.  Rep.  458.  But  In  this  case  the  appel- 
lants. In  their  answ«',  have  admitted  that 
any  sum  less  than  950  Is  a  reasonable  at- 
torney's fee  by  simply  denying  that  that 
particular  sum  is  reasonable;  and.  besides, 
we  gather  from  the  findings  of  the  court  that 
the  question  of  the  amount  of  attorneys' 
fees,  which  was  the  only  issue.  If  any,  raised 
by  the  pleadings  upon  that  subject,  was. 
as  we  infer,  without  objection,  left  wholly 
to  the  discretion  and  decision  of  the  court 
without  calling  witnesses.  Under  these 
circumstances,  and  In  view  of  the  fact  tiiat 
the  amount  fixed  by  the  court  Is  a  very  mod- 
erate one,  we  do  not  feel  disposed  to  dis- 
turb the  Judgment  on  the  ground  of  error  In 
that  particular. 

But  we  are  of  the  opinion  that  the  decree, 
In  so  far  as  it  establishes  a  lien  In  favor  of 
the  respondent  Terrlen,  must  be  reversed, 
as  we  are  unable  to  find  In  the  record  any 
proof  whatever  of  the  amount  due  him, 
or  even  any  evidence  that  anything  what- 
ever was  due  him  from  Taylor,  either  at  the 
time  of  the  trial  or  at  the  time  of  the  filing  . 
of  his  notice  of  claim  of  Hen.  If  any  such 
testimony  was  offered,  we  fall  to  discover  It. 
and  the  appellants  assert  in  their  brief  that 
none  was  produced.  He  did  not  testify  In 
his  own  behalf,  and  his  witness  not  only 
did  not  undertake  to  show  the  amount  due 
him,  but  did  show  a  different  contract  of 
employment  in  one  respect  between  him  and 
Taylor  from  that  set  forth  in  his  claim  of 
lien.  The  judgment  of  the  lower  court  Is 
affirmed,  etcept  as  to  the  lien  of  Fred  Ter- 
rlen. as  to  which  it  must  be  reversed. 

DUNBAR,  a  J.,  and  SOOTT,  J.,  concur. 
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STILES,  (dlsseDting.)  My  objections  to 
the  opinion  of  the  court  are  confined  ea- 
tlrely  to  the  first  point  The  statute  says 
that  those  who  labor  In  getting  out  logs  shall 
hare  a  Uen  tor  all  such  labor  performed 
within  the  prerloua  eight  months;  bat  I 
take  It  that  the  Intention  Is  tliat  the  lien  no- 
tice, ss  well  as  the  complaint,  shall  state 
the  facts,  and  that  was  not  done  In  this  case. 
These  notices  did  not  apprise  eith^  the  own- 
er or  the  purchaser  that  any  wages  were 
claimed  except  such  as  were  earned  in  the 
production  of  the  particular  logs  sought  to 
be  foreclosed  upon,  and  until  the  trial  it  was 
not  known  that  in  the  nelghtrarhood  of  half 
of  the  claims  were  for  wages  earned  by  lar 
bar  upon  entirely  different  logs,  and  for  that 
reason  they  ought  to  have  been  rejected, 
as  not  complying  with  Gen.  SL  |  lUiA 


(I  Wuh.  B07) 

ABBOTT  T.  WETHBRBT. 
QBopmiM  Court  of  Waaliington.  Jam 

1803.) 

Hdbbahd  akd  Wipe— CoHMUinTT  Profertt. 

1.  Under  Gen.  SL  H  130S,  1300.  which  pn>- 
ride  that  the  property  and  pecuui&ry  rigUta  of 
every  married  wouan  at  the  time  of  her  mar- 
riace  and  afterwards  acquired,  with  the  issues 
and  profits  thereof,  Ir  her  aeimrate  property, 
and  Uiat  all  other  property  is  coumumty  prop- 
erty* real  estate  bought  by  a  wife  with  money 
saved  by  her  oat  of  funds  furniohed  by  her  hus- 
band with  which  to  pay  hoaseboid  expeuies  is 
not  her  Kvsrats  prupwty,  but  is  eommanity 
property. 

2.  Gen.  St  f  1402,  providee  that  the  wife 
may  receive  the  wages  of  her  perttonal  labor. 
Section  1403  provides  that  the  earuings  and  ac- 
camulati<His  of  the  wife  and  of  her  minor  chil- 
dren living  with  her  or  in  her  custody,  while 
living  separate  from  her  huuband,  are  her  sep- 
arate property.  HHd,  that  the  peruoual  earo- 
Ings  of  the  wife  while  living  with  her  husband 
are  community  property. 

Appeal  from  superl<^  court,  King  county; 
L  J.  Lichtenherg,  Judge. 

Action  by  Lottie  P.  Abbott  against  James 
Wetherby,  as  administrator  of  the  estate  of 
Ge<H-ge  F.  Abbott,  plalntlfTs  deceased  hus- 
band, and  James  Wetherby,  to  prevent  such 
administrator  frmn  administrating  on  cer- 
tain real  estate  claimed  by  plaintiff  as  her 
separate  propertj,  and  to  remove  from  the 
title  thereto  a  cloud  caused  by  a  recorded 
Judgment  against  deceosed  in  favor  of 
Wetherby,  From  a  Judgment  in  favor  of 
Itointltf,  d^endaut  appeals.  Reversed. 

W.  UUr  HIU  and  GlUiam  &  HUl,  for  ap- 
pdlant  Fied  H.  Petenon,  for  respondent 

DUNBAR,  a  J.  Respimdent  and  Georga 
r.  Abbott  were  married  in  the  state 
Ohio  In  1852,  and  hare  ercr  since  lived  to> 
gether  as  husband  and  wife,  until  the  death 
ia  Abbott,  In  tbs  state  of  Washington,  in 
JMOO.  At  the  time  ot  the  marriage,  respood- 
at  had  no  j/ropert^t  at  least,  tiie  testimony 
convlncea  na  that  she  had  n<me  worOiy  of 
eonaidecattoni  mtae  which  has  boflo  the 


source  of  any  acctimnlationB.  As  hasbaxid 
and  wife,  respondent  and  Abbott  lived  to- 
gether in  several  different  states,  and  with 
varying  fortunes,  until  in  18S3,  when  Abbott 
came  to  Washington,  respondent  following 
In  due  course  of  time,  since  which  time  this 
state  has  been  her  home,  and  was  the  home 
of  her  husband  until  he  died.  They  had  but 
little  means  when  tliey  came  to  W^ashing- 
ton.  The  property  In  controversy  consists 
of  lots  5  and  6,  Id  block  1,  of  Burke's  Seo- 
ond  addltitm  to  the  city  of  Seattle^  On  July 
2.  1883,  George  F.  Abbott  took  a  bond  for 
a  deed  from  Lyman  M.  Wood  for  lot  6,  and 
the  south  half  of  lot  5,  and  paid  thereon  $G0, 
the  price  agreed  to  be  paid  being  (275,  the 
remainder  of  which  w^  paid  la  small  pay- 
ments. A  deed  was  executed  and  delivered 
to  respwident  by  Lyman  M.  Wooa  and  wlfe^ 
Id  pursuance  of  this  bond  for  a  deed,  on  the 
2Sth  dny  of  April,  1887,  tor  the  considera. 
tlon  of  $450.  The  north  half  of  lot  5  was 
conveyed  to  George  F.  Abbott  by  Lyman 
M.  Wood,  by  deed  dated  October  11,  18S3, 
expressing  a  consIdemUon  of  $260.  August 
22,  1880,  George  F.  Abbott  and  r^i)ond«it 
executed  and  delivered  to  Gossa  Osgood, 
without  coDsIdaration,  a  deed  purjmrtlng  to 
convey  to  Mrs.  Osgood  the  last-descril)ed 
tract  under  an  agreement  between  iija. 
Abbott  and  Mrs.  Osgood  Ibat  the  latter 
should  reconvey  this  land  to  the  former 
without  consida'ation  whenever  the  former 
should  request  It  In  pursuance  of  this  ar- 
rangement Mis.  Osgood,  on  the  29th  day 
of  March,  1800,  recouveyed  this  tract  to  re- 
spondent At  the  time  the  delivery  of 
the  deed  from  Mr.  and  Mrs.  Abbott  to  Mrs. 
Osgood,  Mrs.  Abbott  furnished  Mrs.  -Osgood 
$1U0  to  pay  Mr.  Abbott  as  a  part  ct  the  con- 
sideration. After  the  conveyance  of  lot  6 
to  respondent  she  and  her  husband  deeded 
to  the  First  Baptist  Church  a  portion  of  lot 
6.  Afterwards  they  ento-ed  into  .an  agre» 
ment  with  the  First  Baptist  Church  to  ex- 
change for  the  property  In  lot  6,  deeded  to  tt, 
lot  1,  In  block  6,  of  Jsckson  street  addition 
to  the  dty  of  Seattle,  and  did  afterwaxds 
make  such  exdiange.  The  property  ei- 
chonged  with  the  church  under  said  agree- 
ment which  constituted  the  consldenr 
tlon  tor  said  conveyance^  stood  in  the  name 
of  George  F.  Abbott  In  July,  ISSS,  the  ap- 
pellant and  George  F.  Ablratt  ent^ed  Into 
a  copartnership,  as  contractots  and  builders, 
and  continued  in  that  relation  until  about 
January,  1880.  Being  unable  to  agree  np«i 
a  settlement  ot  their  cc^iartnerBblp  aniira» 
they  submitted  their  differences  to  arbltra. 
tlon,  whldi  resulted  In  a  Judgment  In  famr 
of  the  appelant  and  against  Mr.  Abbott  in 
the  flom  of  $300.63,  and  $14  casta,  a 
of  which  Judgment  waa  filed  and  recorded 
In  the  office  of  the  oonnty  auditor  nt  aald 
King  county,  and  tUa  suit  was  instltnteA 
raqpraident  agalnat  the  a|>peilant  aa  ad- 
ministrator of  ttw  estate  oC  the  aald  Qeorga 
r.  Abbots  decease^  te  pcmnt  him  fton 
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administering  np<m  the  property  above  de- 
scribed, and  to  remove  the  clouu  from  the 
title  to  said  land,  which  abe  alleges  the  re- 
corded Judgment  to  be;  so  that  it  will  be 
seen  that  It  is  necessary  to  determine  at  the 
outset  whether  the  property  In  dispute  is 
community  property,  or  the  separate  proper- 
ty of  the  respondent. 

The  debt  upon  which  the  Judgment  was 
based  was  contracted  In  the  ordinary  course 
of  the  husband's  business  for  the  benefit  of 
the  community,  .and  Is  therefore  a  com- 
mnnlty  debt,  (Improvement  Co.  v.  Sagmeis- 
ter,  4  Wash.  SL  710,  30  Pac.  Rep.  1058;) 
hence,  If  the  property  was  community  prop- 
erty, it  was  properly  listed  by  the  adminis- 
trator, and  should  be  made  to  respond  to  the 
community  debt  We  must  look  to  our  stat- 
utes alone  to  determine  what  constitutes  sep- 
arate property.  Section  13I>8,  Gen.  St.,  pro- 
vide what  property  Is  the  separate  property 
of  the  wife,  viz.  the  property  and  pecuniary 
rights  of  every  married  woman  at  the  time 
of  her  marriage  and  afterwards  acquired  by 
^ft,  devise,  or  Inheritance,  with  the  issues 
and  profits  thereof.  Section  1399  provides 
that  all  other  property  Is  community  proper- 
ty. As  we  have  already  seen,  the  respond- 
ent had  none  of  this  property  at  the  time  of 
her  marriage.  She  has  not  acquired  it  by 
devise  or  inheritance,  and  It  follows  that,  if 
she  has  not  acquired  it  by  gift,  under  the 
provisions  of  section  1399  It  is  community 
property.  We  are  unable  to  find  anything 
In  the  record  even  tending  to  support  a  con- 
clusion that  the  mcm^  vritb  which  the  pay- 
ment for  this  land  was  made  was  given  to 
the  respondent.  The  husband  was  indus- 
trious, and  80  was  the  whte,  the  testimony 
showing  that  the  labor  of  both  contributed 
to  the  fond  with  whlcb  this  property  was 
purchased;  that,  as  members  of  the  com- 
munity, they  were  both  working  tor  the  in- 
terests of  the  community.  The  respondent's 
Idea  of  a  gift  Is  Illustrated  by  ber  testimony. 
When  asked  how  she  obtained  certain  mon- 
ey whidi  she  claims  to  have  paid  fhr  the 
land,  She  reined:  "I  obtained  it  in  this  way: 
He  would  give  me  money  tor  the  honse,  and 
whatever  was  over  was  mine.  He  gave  me 
mon^  to  pnichase  tilings.  I  used  to  ^nd 
part  of  what  Ike  gave  m^.  and  the  rest 
of  it  was  mim;  and,  doing  that,  I  very 
soon  accumulated  mon^."  This  snipluB, 
reqiMident  says,  she  loaned  to  hw  husband 
when  he  was  in  need  of  a  little  ready 
money,  and,  as  he  did  not  pay  It  .back  to 
her,  she  takes  credit  for  the  amount  which 
her  husband  paid  on  tiie  purfdmse  price  on 
the  land  in  question.  This  is,  to  say  the 
least;  a  novel  and  ingenious  method  of  at- 
temptii^  to  convert  community  property  In- 
to separate  property.  Counsel  for  the  re- 
spondent seems  to  think  that  his  client  Is  en- 
titled to  great  credit  on  account  of  her 
economical  habits,  and  for  being  able  to  save 
something  out  of  the  bountlfol  provision 
made  by  the  hosband  for  the  household  ex- 


penses, and  no  doubt  she  should  have  if  the 
economy  liad  been  practiced  in  the  Interests 
of  the  community  which  was  furnishing  the 
fnnds;  but  in  this  instance  the  beneficiary 
was  a  stranger  to  the  community,  and  the 
enconragement  of  a  practice  working  such 
results  might  lead  to  habits'  of  economy  so 
rigid  that  the  comfort  of  the  community 
would  be  a  consideration  secondary  to  that 
of  the  thrifty  condition  of  the  separate  es- 
tate; Ordinarily,  It  would  seem  that  the 
overplus  furnished  by  any  particular  fund 
to  meet  any  expenses  shoTild  be  returned  to 
the  fund  which  furnished  it.  We  see  no 
good  reason  for  upsetting  this  well-estab- 
lished principle  In  law  and  morals  In  this 
case.  So  far  as  the  transaction  with  Mrs. 
Oscood  in  which  the  record  tiUe  was  trans- 
ferred from  Abbott  to  his  wife  Is  c<mcemed, 
tbe  same  principle  obtains.  It  was  the  com- 
munity funds  which  were,  through  a  decep- 
tion practiced  on  Abbott,  paid  to  him,  and 
xrlilch.  It  may  be  fairly  presumed,  were  by 
him  again  furnished  to  his  wife  to  meet  the 
current  expenses  of  the  community;  and, 
according  to  respondent's  own  testimony, 
the  whole  object  of  that  transaction  was  not 
to  change  the  property  from  community  to 
separate  property,  but  to  get  it  into  such  a 
condition  tliat  her  husband  could  not  dispose 
of  It,  which  she  feared  he  would  do,  and,  by 
Ro  doing,  secure  it  for  the  use  of  the  com- 
munity. This  ts  the  theory  which  places  the 
respondent  in  the  most  favorable  light  in 
her  dealings  with  her  husband,  and  the  one 
on  which  we  brieve  she  acted.  It  Is  true 
that  Abtwtt  stated  to  Mrs.  Wodrai  and  Mrs. 
Osgood  that  his  wife  had  selected  these  lots, 
and  that  she  had  always  worked  hard,  and 
earned  a  great  deal  of  money,  and  tiiat  he 
intended  the  land  as  a  home  for  li&c;  bnt 
HQch  expres^fflis  are  common  with  hus- 
bands who  have  not  a  tiioii^ht  of  separate 
property.  Most  husbands  are  considerate 
euon^  of  their  wires  to  allow  them  to  make 
a  stdection  ot  their  residence,  end  to  accord 
to  them  the  credit  of  having  worked  hard 
and  helped  to  accumulate  wlmt  th^  pos- 
sess; but  such  expressions  cannot  be  con- 
strued either  as  a  gift,  In  the  sense  of  creat- 
ii^  a  separate  estate  or  as  a  pigment  for 
mon^  had  and  recelvel.  Indeed,  It  Is  hai-d 
to  tell  what  the  theory  of  the  respondent  In 
this  case  is,— whether  her  dalm  is  based  up- 
on a  gift  or  upon  a  debt  If  nptm  a  gift,  the 
evidence  of  a  gift  must  be  dear,  and  It  must 
be  apparent  that  tbe  husband  Intended  to 
divest  the  community  of  all  rights,  and  to 
set  the  prc^ter^  apart  to  the  separate  use  of 
the  wife.  Bvans  v.  Covington,  TO  Ala.  440. 
If  upon  a  debt,  that  transaction  must  be  as 
dearly  proven. 

It  i^  however,  daimcd  that  a  large  portion 
of  the  funds  which  paid  for  these  lots  was 
earned  by  the  wife,  and  that  such  earnings 
were  her  separate  property,  under  the  pro- 
visions of  the  statute.  The  statute,  In  addi- 
tion to  the  property  described  In  section 
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1398,  proTides  a  way  In  which  a  married 
wctnan  can  obtain  separate  estate.  Section 
1403  provides  that  the  eamiiigs  and  accumu- 
latlona  of  the  wife  and  of  her  minor  chil- 
dren llTtng  with  her  or  In  her  custody,  while 
she  is  living  separate  from  her  husband,  are 
the  separate  property  of  the  wife.  It  Is 
tme  that  section  1402  provides  that  the  wife 
may  receive  the  wages  of  her  pwsonal  labon 
but  these  sections  must  be  construed  to- 
gether, and,  thus  constroedt  We  must  con- 
dude  that  her  earnings  only  become  her  sep- 
arate property  while  she  Is  living  separate 
from  her  hnsband.  Any  other  construction 
would  rakder  meaningless  section  1403;  for, 
If  section  1402  created  her  earnings  Into  a 
separate  estate  the  enactment  of  section 
1403  would  have  been  absolutely  useless,  as 
all  Its  proTlsIons.  voA&e  this  construction, 
are  embraced  In  section  1402.  And  the 
some  reason  would  apply  to  sectttm  480, 
Code  Proc.  While  the  personal  earnings  of 
a  wife  are  exempt,  It  must  be  omstmed  to 
be  a  statute  of  ezemptitms,  and  In  no  sense 
deftnes  separate  property.  The  statute 
seems  to  definitely  distinguish  the  rights  ac- 
quired by  wives  wlio  axe  living  with  their 
husbands  from  the  rights  acquired  by  wives 
who  are  living  separate  from  their  hus- 
bands. The  case  of  Carter  v.  Worthlngton, 
(Ala.)  2  South.  Rep.  516,  whldi  Is  cited 
and  relied  upon  by  the  respondent.  Is  not 
a  paralld  case  with  the  <me  at  bar.  In 
that  case  a  married  woman  who  had  been 
conducting  a  millinery  establishment  be- 
fore her  marriage  continued  the  business 
for  many  years  after  marriage,  with  her 
husband's  consent,  and  took  a  conveyance  of 
land  in  payment  of  an  account  for  goods 
sold  the  grantor.  Held,  that  such  goods,  be- 
ing purchased  with  the  profits  of  the  busi- 
ness, were  to  be  considered  as  accretions  to 
her  separate  estate,  which  had  already  ac- 
cumulated, and  that  the  land  so  purchased 
could  not  be  subjected  to  the  payment  of  a 
judgment  against  her  husband  on  a  debt  in- 
curred before  the  sale  of  the  goods  to  the 
grantor.  There  Is  no  question  of  accretions 
from  respondent's  estate  here.  There  was 
In  reality  no  conducting  of  any  distinct  busi- 
ness. The  husband  and  wife  were  t>oth  in- 
dustrious, and  both,  no  doubt,  added  some- 
thing by  their  labor  to  the  common  fund. 
The  wife  sometimes  kept  boarders,  but  It 
appears  that  the  house  and  supplies  were 
furnished  by  money  earned  by  the  husband. 
They  were  both  doing  their  share,— doing 
what  is  common  for  husbands  and  wives  to 
do  to  prosper  and  to  accumulate  a  compe- 
tency for  the  commimity.  It  Is  the  duty  of 
each  spouse  to  contribute  his  or  her  indus- 
try, energy,  and  inteUlgenoe  to  the  commu- 
nity; and  it  would  encourage  a  sorry  state  of 
affairs  in  our  domestic  relations  If  each  one 
of  the  spouses  was  allowed,  as  seems  to  us 
to  be  attempted  In  this  case,  to  charge  the 
community  with  all  the  expenses  of  the  liv- 
ing and  expenses  of  the  business,  and  credit 


the  separate  estate  with  the  gross  earnings. 
Our  conclusion  is  that  the  property  listed  by 
the  administrator  was  properly  listed  aa 
community  proper^,  and  the  judgment  Is 
therefore  reversed,  and  the  cause  remanded 
to  the  lower  comt,  with  Instructions  to  dis- 
miss the  same  at  respondent's  cost 

HOrr,  SCOTT,  stiles,  and  ANDERS, 
JJ,,  omcur, 

(0  Wub.  fitl) 

SPOKANE)  ST.  RT.  CO.  t.  CITY  OF  SPO- 
KANG  FALLS  et  aL 

(Supreme  Court  of  Washington.   June  20, 
1893.) 

Stbebt-Railwat  CoMPAyiEB — Right  TO  IfAiitruH 
Track — EstoppbI/— Nuisance— Abatkw  est. 

1.  A  street-railway  company,  with  suthoi^ 
Ity  uuder  an  ordiuaoce  to  lay  its  track  on  cer- 
tain  streets,  laid  part  of  it  on  anotbor  street, 
with  the  kuowJedge  of  all  the  dty  officials,  and 
without  obje*-'tiou,  anil  uiiuer  tii«  iiirM:ticiu!»  of 
the  BuperiDtendent  of  streets.  The  line  was 
operated  over  the  street  for  more  than  two 
years,  without  objection,  and  taxes  were  levied 
and  collected  on  the  property.  Held,  that  the 
city  was  estopped  to  claim  that  the  right  to 
maiotaiD  the  traclE  on  the  street  was  not  au- 
thorized by  it,  where  the  city  merely  desired  to 
give  the  right  to  another  comimny. 

2.  Where  a  company  is  by  ordinance  au- 
thorised to  lay  and  maintain  a  cable  railway, 
the  mere  fact  that  it  lays  a  track  adopted  only 
for  use  as  a  horse  railway  does  not  give  the  city 
the  right  to  abate  such  track  as  a  nuisance,  bat 
it  muat  take  action  to  compel  the  company  to 
operate  a  cable  line. 

3.  While  a  city,  under  a  provUon  of  its 
charter  aathorizing  It  to  cause  any  nuisance  to 
be  abated,  might,  under  a  general  ordinance, 
abate  an  unauthorised  street  railway  without 
proceedings  In  court,  it  could  not  do  this  under 
a  mere  resolution  aimed  at  the  particular  rail- 
way. 

Appeal  from  superior  court,  SjMkane  comi- 
ty; J.  1£.  KInnaird,  Judg& 

Action  by  the  Spokane  Btreet-Ballway 
Company  against  the  dty  of  Spokane  FaUs 
and  others.  From  a  judgment  sustaining 
a  general  demurrer  to  the  ccunpl^t,  plain* 
tiff  appeals.  Reversed. 

Turner  &  Graves  and  F.  T.  Post,  for  appel- 
lant P.  F.  Quinn,  City  Atty.,  and  W.  G. 
Jones,  for  respmdent  Glly  Park  Transit  Co. 

STILES,  J.  The  appellant  brought  an  ac- 
tion afolnst  the  respondents  to  prohibit 
them  from  Int^erlng  with  Its  street  rail- 
way upon  Division  street,  in  tue  dty  of 
Spokane  Fails,  and  the  court  below  sus- 
tained a  demurrer  to  the  complaint,  and 
dismissed  the  action.  To  sustain  Its  right  to 
an  injunction,  the  plaintiff  showed  that  on 
tiie  10th  day  of  June,  1886.  the  city  of 
Spokane  Falls,  by  an  ordinance  of  that 
date,  granted  to  Its  assignors  the  right  to  lay 
down,  maintain,  and  operate  a  street  rail- 
road upon  certain  streets,  which  were 
named,  of  which  Division  street  was  not 
one;  but  in  building  its  road  It  laid  down  a 
portion  of  Its  track  on  Division  street;  and 
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used  and  operated  the  same  as  a  portion  of 
Its  system  from  some  time  In  1887  to  the 
time  of  the  commencement  of  the  action, 
In  1800.  The  track  on  Dlvldon  street  was 
laid  under  llie  dlrectl«i  of  the  supolntei^- 
ent  of  streets  of  the  city,  and  was  assessed 
for  municipal  taxes  for  each  year  thereaft- 
'  er.  Od  March  14.  1889,  the  Spokane  Gahle- 
Rallway  Company  obtained  a  similar  fran- 
chise from  the  city  for  the  constmcUon, 
(q)eratioii,  and  maintenance  of  a  cable  rail- 
way or  railways  upon  sundry  streets,  among 
whidi  was  DlTMm  street  Among  the  terms 
of  this  second  ordinance  was  one  which  pro- 
.  Tided  that  the  grantee  thwetn  ahonld  hare 
completed  and  in  operation,  witliin  the  dty 
limits  of  Spctone  Falls,  at  least  two  miles 
of  road  within  six  months  tmm  the  passage 
of  the  ordinance,  it  being  understood  that 
the  two  miles  to  be  completed  as  aforesaid 
might  embrace  that  part  Ot  a  road  already 
commenced  undw  the  antluffl^  a  third 
onUnance  mnnlng  to  J.  U.  Thompstm.  or 
his  assigns,  passed  June  7,  1888.  It  was  al- 
leged in  the  complaint  that  the  Spokane 
Cable-Railway  Company  had  in  part  com- 
plied with  Uie  terms  ot  Its  ordinance  by  the 
laying  down  of  cortfUn  rails,  one  line  o< 
which  was  on  the  outside  vt  rach  of  the  rails 
of  plaintiff  omnpany's  original  track,  this 
having  beat  done  by  agreement  betweoi 
the  two  companies.  Subsequently,  and  be- 
fore the  commmoement  of  this  action,  the 
SptAane  C^Ue-Ballway  Company  had  sold 
and  assigned  to  the  appellant  all  of  Ite  ri^ts 
under  the  ordinances  granting  to  It  authori- 
ty  to  maintain  a  cable  railway  in  DlTlsl<m 
street  The  SptAane  Cable-Railway  Compa- 
ny had  also  befbre  this  time  complied  witn 
that  portion  of  its  ordinance  requiring  It  to 
have  at  least  two  miles  €i  Its  road  completed 
within  six  months  from  the  passage  of  the 
ordinance.  Under  these  circumstances,  the 
dty  council,  on  the  IStu  day  of  June.  1890, 
passed  a  resolution  requiring  the  plaintiff  to 
tear  up  all  of  Its  rails  on  Dtvlaton  street, 
and  cease  (grating  Its  line  of  street  rail- 
way upon  said  street  and  directed  the  re- 
spondent Swlnf^er,  as  sup^inteQdmt  of 
streets,  in  case  the  command  of  the  resolu- 
tlMi  was  not  obeyed,  to  tear  up  the  rails; 
and  the  further  allegation  is  made  that  this 
action  of  the  city  was  taken  at  the  instance 
of  the  respondent  the  City  Pai-k  Transit 
Company,  which  was  claiming  some  right  to 
construct  a  street  railway  on  Division 
street  upon  the  same  portion  of  the  street 
occupied  by  the  appellant's  railway,  and 
that  this  action  was  to  enable  it  to  occupy 
the  street  with  its  railroad.  The  supple- 
mental complaint  showed  that,  notwithstand- 
ing ft  restraining  order  issued  by  the  su- 
perior court,  the  re^ondents  had  disobeyed 
the  order,  and  destroyed  a  portion  of  the  ap- 
pellant's track;  that  the  police  offic«%  of 
the  city  hud  protected  the  City  Park  Transit 
Company,  its  agents  and  servants,  in  laying 
down  its  trade  in  place  ct  appellant's  thus 
v.33F.no.l9— 


torn  up;  and  that  other  portions  of  Uie  track 
of  the  appellant  were  still  Intact  the  re- 
spondents, howew,.  threatening  to  dispose 
of  that  in  like  manner.  In  the  fiice  of  a 
general  demurrer,  we  are  required  cmly  to 
looiL  at  the  complaint  to  see .  whether  or 
not  it  states  any  ground  €t  action  iq>on  its 
foce.  In  our  opinion,  thoe  Is,  at  least,  one 
good  cause  stated. 

1.  It  is  a  role  that  obstructlonB  of  this 
kind  acquire  no  legality  from  tiie  fact  that 
th^  are  put  in  idace  and  operated  without 
Interferoice,  and  ttiat  mere  time  docs  not 
cure  their  illegal  character;  but  in  the  case 
of  a  quasi  public  institution,  like  a  railroad 
or  street  railroad,  there  are  some  excep- 
tions to  this  rule.  A  mnniclpal  corporation 
should  not  be  pmnltted  to  stand  by  and  see 
large  amounts  of  mon^  invested  In  entov 
prises  of  this  sort  by  p«»sons  who  act  un- 
der the  mistaken  view  that  they  Iuito  legal 
authority.  In  tills  case  tiie  appellant  had 
authority  by  ordinance  to  lay  down  a  street 
railroad  upon  a  number  of  streets.  It  mis- 
t0(dc  its  H^tB,  and  placed  a  part  of  Its 
trade  in  a  place  not  designated  In  ttie  wdl- 
nance.  Tedmlcally,  it  had  no  ri|^t  to  put 
Its  trade  where  it  did,  but  the  complaint 
shows  that  the  munldpal  officers,  from  tiie 
mayor  down,  and  Indudlng  the  supwlntmd- 
ent  of  sb«et8,  knew  that  the  track  was  be- 
ing laid  on  Dlvlsl(m  street  and  no  objection 
was  made,  and  the  supalntendent  of 
streets  himself  directed  the  method  of  lay- 
ing the  track  upon  ttiat  street  Subsequmt- 
ly,  the  road  was  put  In  opmtion,  and  con- 
tinned  to  be  used  for  upwards  of  two  years, 
during  whidi  time  the  corporation  made  no 
objection,  uid  from  year  to  year  levied  and 
collected  taxes  upon  thla  very  property,  and 
up  to  this  time,  so  tax  as  the  complaint 
shows,  no  obtlection  has  been  made  to  the 
opoation  <a  a  street  railroad  upon  Divi- 
sion street  The  only  Interfer^ce  which 
has  been  undertaken  is  not  tme  for  the  pur- 
pose of  dearlng  the  street  of  an  obstruction, 
but  one  to  enable  another  street-railroad 
company  to  lay  down  and  maintain  a  track 
in  the  same  place.  There  are  two  cases 
which  seem  to  sustain  the  view  that  sudi 
circumstances  would  estop  a  dty  from  claim- 
ing that  the  right  to  maintain  a  street  rail- 
road on  Divlslou  street  was  not  properly  au- 
thorized by  It  See  Chicago.  R.  I.  &  P. 
R.  Co.  V.  City  of  JoUet,  79  111.  25;  Chicago 
&  N,  W.  Ry.  Co.  V.  People,  91  HL  251.  It 
may  be  said  that  the  time  which  had  elapsed 
in  those  cases  was  far  greater  than  in  this 
case,  but  it  will  be  noticed  that  In  both  the 
payment  of  taxes  was  a  ground  upon  which 
the  estoppd  was  held  to  apply.  The  as- 
sessment of  taxes  Is  a  deliberate  and  fwmal 
matter,  and  there  U  no  reason  why  an  estop- 
pel should  not  grow  out  of  one  assessment, 
as  well  as  many.  The  principal  point  urged 
by  respondent  under  this  hc»d  is  tliat  the 
city  charter  provided  that  contracts  should 
be  made  only  hy  (ordinance,  and  that  Inas- 
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much  as  a  street-railroad  franchise  is  in  the 
natore  of  a  contract,  the  rtght  to  maintain 
its  traclE  could  arise  in  no  other  way  than 
by  express  provision  of  an  ordinance.  Char- 
ter 1886,  S  85.  But  it  Is  evident  from  the 
reading  of  tliat  entire  section  that  the  con- 
tracts there  Intended  are  those  which  would 
Mnd  the  dty  to  the  payment  of  money.  The 
seneral  role  would,  of  course,  be  that  fran- 
chises of  this  Und  could  not  be  acquired  ex- 
cept by  the  action  of  the  ctoporatlon,  which 
must  be  takm  hy  ordinance;  but  the  stat- 
ute In  question  does  not  prohibit  the  courts 
fh}m  declaring  an  eetoppk  axalnst  the  city 
In  otba  matters  tn  the  same  mannor  that 
they  would  as  against  private  persons. 

2.  The  appellant,  we  think,  had  succeed- 
ed to  whatever  rl£^ts  the  Spokane  Gable- 
Railway  Company  had  under  Ordinance  No. 
264.  which  authorised  the  maintenance  of  a 
cable  railw^  on  Division  street  But  It  Is 
said  by  the  respondents  that  the  rails  laid 
by  the  latter  company  were  only  a  sham, 
and  Intended  to  pre-empt  the  right  to  main- 
tain a  railroad  In  that  place  without  a  com- 
Idlanoe  with  the  ordinance;  that  Is,  Uiat  It 
was  endeavuinff,  by  laying  rails  whldi  could 
only  be  used  for  a  horse  railroad,  to  keep  It- 
self In  a  position  to  take  advantage  of  Its 
franchise  whenever  It  saw  fit  The  weak- 
ness of  this  obJectlMi  fs  that  the  complaint 
allies  thttt  the  Spokane  Cable-Railway 
Company  had  compiled  with  the  only  abso- 
lute condition  there  waa  In  the  ordinance, 
and  had  in  operation  two  miles  or  more  of 
cable  railway  wlfhln  six  months  from  the 
date  of  the  OTdlnanoe;  and  there  are  fur- 
ther allegations  going  to  show  that  the  lay- 
ing down  of  ttie  rails,  as  th^  weve  laid, 
was  for  the  purpose  of  Indicating  the  future 
Intention  of  the  company  to  occupy  the 
street,  and.  as  quickly  as  was  reasonably 
possible,  to  change  the  horse  railroad  Into 
a  cable  railroad.  But.  even  If  these  allegn* 
tlons  were  not  a  sufficient  bar  to  the  dty'B 
action,  the  mere  fact  that  the  grantee  of  a 
frandilse  to  lay  and  maintain  a  caUe  nUl- 
way  should  lay  down  a  street  railway  not 
adapted  to  the  use  of  a  cable,  but  only  adapt- 
ed to  use  by  means  of  horses,  would  not 
constitute  the  horse  railway  a  nuisance, 
which  could  be  abated  by  the  municipal  cor- 
poration at  Its  pleasure.  In  such  a  case, 
the  only  proper  course  would  be  for  the  city 
to  take  such  proceedings  as  would  result  in 
compelling  the  operation  of  the  road  by  ca- 
ble, Instead  of  by  horses.  A  franchise  of 
this  kind  is  a  contract  which  it  does  not 
lie  in  the  power  of  either  party  to  abrogate 
by  such  summary  measures  as  were  talten 
in  this  case. 

3.  The  charter  of  the  city  of  Spokane  (sec- 
tion 14)  authorized  it  "to  cause  any  nui- 
sance to  be  abated."  It  may  be  conceded 
that  this  clause  of  the  charter  would  permit 
the  tearing  up  of  a  street-railroad  track  in 
the  manner  adopted  In  this  cose  If  the  dty 
hod  ppt  Itself  In  a  position  to  do  so.  It 


was  held  by  this  court  In  Baxter  v.  City  of 
Seattle,  3  Wash.  St  362,  28  Pac,  Rep.  537, 
that  the  provisions  authorizing  a  city  to 
prohibit  the  ea-ection  within  any  prescribed 
limits  of  any  building  ctmatructed  ot  oOxer 
materials  than  bride,  mortar,  stone,  and 
iron,  and  to  provide  for  the  removal  of  the 
same,  were  sufficient  to  Justify  a  g^eesl  ae-  ' 
dlnance  prohibiting  the  erectlMi  of  audi 
buildings,  and  to  authorixe  their  snrnmair 
removal  by  Hie  street  commissioner,  undw 
the  dhrectl<m  of  the  coimcli  But  in  that 
case  there  waa  an  ordinance  declaring  such 
stmcturea  to  be  mdaances,  and  that  they 
mi{^t  be  thus  removed.  But  in  tida  case, 
80  for  as  the  complaint  shows,  thexe  appears 
to  have  been  no  ordinance  at  aU.  The  dty 
had  not  acted  in  the  matter.  There  waa  a 
resolution  passed  by  the  council,  but  Uiat 
resolution  was  a  mere  qiedal  dlreetitm  in 
this  particular  case.  The  law  contemplates 
that  In  all  such  cases  there  abaU  be  a  gen- 
eral OTdinance  which  shall  be  a  law  of  the 
city,  which  It  la  bound  to  follow,  as  mnCb  as 
the  peoide  are  bound  to  ob^.  In  the  ab- 
sence of  an  <Hrdlnance  r^ulatlng  such  mat- 
ters, the  dty  should  have  resorted  to 
proceeding  and  not  taken  In  its  own  bonds, 
by  force,  the  ezecutlim  of  the  dea*ee  against 
a  party  who  had  no  l^al  notice  of  the  pend- 
ency oC  the  matter.  It  la  v^  queetioiMUe 
whether.  In  any  audi  case  where  there  la 
a  doubt  as  to  whether  or  not  there  may  not 
be  existing  rights  In  the  poaon  whose  prop- 
er^ la  flou^t  tQ  be  deelrcyed.  the  nranld- 
pal  cwporatlon  ahonld  proceed  with  Its  de- 
struction wlttiout  resort  to  a  trlbonal  mudi 
may  determine  the  rlgikt  of  the  matter. 
This  waa  the  course  taken  In  Moore  v.  WaUa 
Walla,  2  Wash.  T.  184,  2  Pslc  Rep.  1S7. 
While  a  weU-constmcted  street  railroad  may 
be  a  tedmloal  nulaance,  If  unanthiHlaed,  It 
is  not-  dangmniB  to  eltha  life,  health,  or 
property;  and,  so  long  aa  the  courts  are 
open  to  the  detemdnatton  of  sudi  eoaiTsver- 
ales,  there  Is  no  call  tar  vitdoioe  or  any  man- 
ner of  arbitrary  or  oppreaalve  action.  Judg- 
ment reversed,  and  cause  remanded,  with 
direction  to  overrate  the  demurrCT. 

DUNBAR,  a  X.  and  BOTT,  J..  CMicur. 

(6  Wub.  G28) 
ADAMS  et  al.  t.  BLACK. 
(Sopreme  Court  ot  Washington.    Jane  20, 
1893.) 

CoMMusnr  Propbrty— Convbtancb  bt  Hdsband. 

Where  a  married  man,  in  whom  la  the 
record  title  to  community  property,  conveys  It, 
represeatinf;  himself  as  unmarried,  and  the 
Krantee  bolievefl  ouch  representation,  and  takes 
the  deed  in  sood  faith,  be  does  not  acquire  any 
title  to  the  property,  if  bis  grantor  was  at  the 
time  liviDg  with  bis  wife,  and  she  was  guilty  of 
Qo  act  or  omission  on  which  an  estoppel  conld 
be  founded.  Sadler  v.  Niesz,  31  Pac.  630, 
1030,  5  Wash.  St  182,  distinguished. 

Appeal  from  superior  court,  Jefferson  cono- 
ty;  Morris  B.  Sadis.  Judge, 
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Action  by  Herbert  Adams  and  Daniel  Fair- 
field asabut  Alfred  L.  Block  to  quiet  tlw 
tiUe  to  laxkd.  From  a  judgment  In  fovw 
ot  dtfendant,  plaintiffs  appeal.  Affirmed. 

Carroll  &  Rohde,  for  appdlants.    Blat^  & 

Learning,  for  respondent 

DUNBAR,  C.  J.  This  Is  an  action  to  quiet 
title  to  tbe  land  In  controversy.  The  testi- 
mony shows  the  common  source  of  title  to 
be  the  deed  from  Christopher  and  Minnie  A. 
SemoQ  to  George  Semon,  dated  December 
26,  1887.  On  the  4th  day  of  February,  1888, 
said  George  Semon,  representing  himself  to 
be  a  single  man,  which  r^resentatlcoi  was 
also  made  In  the  deed,  executed  and  deliv- 
ered to  Tliomas  J.  Corrlgan  a  warranty  deed 
of  said  property.  It  is  stipulated,  however, 
that,  at  the  time  of  the  execution  of  the 
deed  to  Corrigan,  the  said  George  Semon  was 
in  reality  a  married  man,  living  with  his  wife, 
'i^e  stipulation  In  tbat  respect  Is  as  foUows: 
"That  on  or  about  September  15,  1886,  said 
George  Semon  and  Ella  Semon  were  united 
in  marriage,  and  from  and  after  said  date 
have  been  husband  and  wife,  and  at  all  times 
have  resided  together  as  such,  and  now  are 
so  existing  together."  On  February  6,  1888, 
Corrigan  conveyed  the  land  In  CMitroversy 
by  warranty  deed  to  appellants,  and  on 
March  10,  1890,  George  Semon  and  EUa 
Semon,  his  wife,  conveyed  the  same  land 
1^  general  warranty  deed  to  tlie  respond- 
ent Respondent  answered,  denying  appel- 
lants* title,  and  lUleged  affirmative^  that  the 
deed  from  Semon  to 'Corrigan  and  the  deed 
from  Corrignn  to  appellants  constituted  a 
cloud  upon  his  title,  and  prayed  that  he  be 
adjudged  the  owner.  On  the  hearing  of  the 
cause,  tbe  court  adjudged  the  deed  from 
8«noa  to  Cwrigan  to  be  a  nulU^,  and  that 
the  deed  from  Corrigan  to  ai^ellants  ccm- 
v^ed  no  Interest  in  the  land  sought  to  be 
conveyed,  and  adjudged  that  the  respimdent. 
Blade,  was  seised  of  the  title  and  possession 
ct  the  premises  described. 

The  appdlants'  contoitkm  in  thta  case.  It 
seems  to  us.  Is  based  up<m  a  misconceptioa 
of  j^bat  this  court  decided  in  Sadler  v. 
Nlesz,  6  Wash.  St  102,  81  Pac.  Bop.  630, 
1(K10.  It  was  not  there  dedded  that  the 
legal  title  to  community  real  estate  does  not 
repose  in  the  community,  but  In  that  spouse 
who  Is  named  in  the  title  deed  as  grantee, 
and  tbat  the  wife's  Interest  is  only  an  equitable 
Istwest  wl^out  notice  or  knowledge  of 
which  a  purchaser  from  the  husband  holding 
the  legal  title  would  acquire  the  entire 
estate,  legal  and  equitable  as  well.  That 
seems  to  have  been  the  view  expressed  by 
the  writer  of  the  (pinion,  but  It  was  not  ooa- 
curred  in  by  a  majority  of  the  court  and 
has  never  been  enunciated  as  the  opinion 
of  this  court.  The  Judgment  in  that  case  was 
affirmed  by  two  members  of  this  court  ex- 
pressly <m  the  ground  of  estoppel,  and  by 
one  member  upon  the  ground  that  the  statute 
in  relation  to  the  disposal  of  community 


property  does  not  apidy,  so  far  as  tba  pnbUc 
having  no  knowledge  ot  the  l^al  rdatlon 
of  husband  and  wife  are  concerned,  where 
the  community  ration  Is  cwcealed,  w 
where  there  baa  been  no  such  assertion  of 
their  rights  by  dtber  of  the  spouses  as  would 
ordinai-ily  and  reasonably  be  expected  from 
the  fact  of  the  existence  of  such  relation. 
In  this  case  It  appears  from  the  stlpulatim 
that  the  ordinary  assertion  was  made.  Th» 
parties  were  residents  of  this  state,  and 
they  were  living  together  coutlnuoiisly  aa 
husl>and  and  wife,  and  the  slightest  Inquiry 
on  the  part  of  Corrigan  would  have  elicited 
this  fact  and  furnished  him  with  Informa- 
tion of  the  community  relatitms  of  tho  par- 
ties. Mrs.  Semon  certainly  did  all  tnat  the 
law  at  that  time  required  of  her  to  give 
notice  of  her  relations  with  the  community, 
viz.  she  lived  with  her  husband  as  his  wife; 
and  if,  under  such  circumstances,  there  being 
no  assertion  tbat  she  knew  of  the  attempted 
transfer  by  her  husband,  and  no  claim  of 
any  act  or  omission  by  her  on  which  a  plea 
of  estopp^  could  be  founded,  the  com- 
munity real  estate  can  be  transferred  with- 
out her  consent,  the  statute  In  re1atl<m  to 
the  sale  of  community  real  estate  migbt  as 
well  be  pnmoimced  a  nullity.  Without  par- 
ticularly reviewing  the  cose  of  Sadler  v, 
Nieez,  a  glance  at  the  opinions  filed  in  that 
case  will  conclusively  show  that  It  Is  not  a 
parallel  case  with  the  one  at  bar  In  any 
particular.   The  Judgment  Is  affirmed. 

SCOTT  and  HOYT,  JJ.,  concur.  ANDERS, 
X,  concuts  in  the  result 


(S  Wash.  S31) 

BOOTH  et  al.  r.  COLUMBIA  &  P.  S.  B.  CO. 
(Supreme  Court  of  Washitijcton.    June  20, 
1803.» 

Railhoad  Compasikb— Depbotivb  Tracks. 
Several  witnesses  stated  that  at  the 
place  of  the  accident  the  ties  were  very  bad; 
that  some  were  bo  rotten  that  thej-  could  be 
kicked  to  pieces.  The  compnny  contended  that 
there  was  no  proof  of  defects  at  the  point 
where  the  car  wheels  first  left  marks  on  the 
ties,  but  plUntiffs  argued  that  if  the  first  car 
left  the  rails,  and  plowed  through  the  rotten 
ties,  dragging  the  second  car  off,  the  place 
where  the  letter's  wheels  left  marks  on  the  sol- 
id ties  would  not  indicate  where  the  first  car 
left  the  track.  The  company  only  claimed  from 
20  to  40  feet  as  the  distance  between  the  poiuts 
where  the  car  left  the  track  and  where  it  top- 
pled over.  Held,  that  the  jury  were  justified  in 
finding  that  the  defects  in  the  track  caused  the 
accident. 

Appeal  from  superior  court  King  county; 
Richard  Osbom,  Judge. 

Action  for  damages  for  personal  Injuries 
by  Mary  A.  Booth  and  Catherine  Clark 
against  the  GolumMa  &  Puget  Sotmd  llall- 
road  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.  AfOrmcd. 

Andrew  P.  Burleigh,  for  appellant  Tus- 
tin,  Gearin  &  Crews  and  M.  A.  Baker,  for 
respondents. 
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DUNBAR,  G.  3.  This  Is  an  appeal  from 
a  Judgment  r^dered  on  a  rordlut  for  dam- 
ages alleged  to  have  been  inflicted  on  passen- 
gers by  a  railroad  <MHnpany.  Actions  were 
brought  separately  1^  respondent  Mary  A. 
Booth  and  respondent  Catherine  Clark,  and, 
as  their  injuries  were  caused  by  the  same 
acctdntt,  in  the  interests  of  economy  the 
causes  have  been  consolidated.  The  plain- 
tiffs based  their  action  on  the  nejtllgence  of 
the  railroad  company  in  permitting  Its  track 
and  roadbed  to  l)ecome  and  remain  out  of  re- 
pair and  unlit  for  use,  and  for  permltUng  the 
ties  on  said  roadbed  to  become  rotten  and 
unsafe.  Defendant  denies  negllg«ioe  of  any 
kind,  and  alleges  contributory  negligence  on 
the  part  of  the  plalntiCb.  There  Is  no  proof, 
however,  tending  to  sustain  this  allef^tlon, 
and  It  Is  not  urged  here.  Conceding,  for  the 
purposes  of  this  decision,  the  soundness  of 
all  the  proposition?  of  law  advanced  by  ap- 
pellant, yet  the  Judgment  In  this  case  must 
be  affirmed;  for  we  think  there  was  some 
evidence,  which  was  properly  presented  to 
the  jury,  whldi  tended  to  support  the  allega- 
tion that  the  ties  on  the  road  were  rotten, 
and  unsafe  for  the  uses  for  which  they  were 
Intended,  and  that  such  defects  Ui  the  ties 
wero  the  cause  of  the  accident  and  the  Inju- 
ries to  plaintiffs,  and  that  there  was  sufficient 
evidence,  if  not  denied,  to  support  a  Judg- 
ment. Whether  or  not  it  was  successfully 
denied  is  a  question  for  the  Jury  to  pass 
upon,  and  they  have  passed  upon  that 
question  In  favor  of  the  contention  of 
the  respondent,  and  this  court  wlU  there- 
fore not  presume  to  set  aside  their  ver- 
dict, even  thou^  in  Us  Judgment,  the  weight 
of  testimony  is  in  favor  of  the  appeUimC: 
Several  witnesses  testified  that,  at  the  point 
where  the  acddent  occurred,  the  ties  were 
In  a  very  bad  and  unsafe  condition;  that 
some  of  them  were  so  rotten  that  they  could 
be  kicked  to  pieces;  and  one  witness  testified 
that,  when  be  walked  oa  one  side  of  the 
track,  the  other  side  would  Jump  up.  It  Is 
true  that  the  witnesses  who  testified  most 
strongly  as  to  the  bad  condition  of  the  track 
were  the  respective  husbands  of  the  respond- 
ents, but  this  fact  would  only  be  a  circum- 
stance for  the  Jury  to  consider  as  affecting 
their  credibility.  It  Is  urged  by  the  appel- 
lant that  there  is  no  testimony  showlnK  the 
defective  condition  of  the  track  at  the  point 
where  the  car  wheols  first  left  the  trade, 
and  It  locates  that  point  by  the  marks  of  the 
wheels  on  the  ties;  but,  on  the  other  hand. 
It  Is  argued  by  the  respondents  that  if  the 
first  car  left  the  rails,  and  forced  its  way 
through  the  rotten  tics,  dragging  the  second 
car  off,  the  place  where  the  wheels  of  the 
second  car  left  marks  on  the  solid  ties  would 
be  no  indication  at  all  where  the  first  car 
went  off  the  traclc  This,  at  least,  was  a  rea- 
sonable theory  to  urge  upon  the  Jury,  and  it 
may  have  been  the  view  which  the  Jury 
adopted.  The  ordinary  expression  useil  by 
tiie  witnesses  in  locating  the  rotten  ties  was 


"at  the  point  where  the  acddent  oecorred;** 
and,  as  it  Is  (miy  claimed  hy  appelant  that 
the  distance  was  from  20  to  40  feet  from 
where  the  car  left  the  track  to  where  It 
finally  toppled  over,  we  think  the  defects  In 
the  track  were  located  near  enough  to  war- 
rant the  JuJ7  hi  coming  to  the  conclusion  that 
the  accident  was  caused  by  the  defective 
track,  especially  as  the  train  was  runnijig 
so  very  slow,  at  the  rate  of  eight  or  nine 
miles  an  hour,  on  an  up  grade,  and  defend- 
ants offered  no  aplanatloa  whatever  of  the 
accident. 

It  Is  urged  by  the  appellant  that  the  court 
erred  In  refusing  to  allow  the  Jury  to  view 
the  premises  In  accordance  with  Its  request. 
It  Is  not  necessary  to  discuss  this  questioa, 
as  the  record  falls  to  show  that  any  such 
request  was  made  by  appellant  or  refused 
by  the  court 

Appellant  urges  that  the  court  erred  In 
refusing  to  allow  a  new  trial  on  the  ground 
of  newli'-discovered  evidence.  We  have  ex- 
amined ttie  affidavits  of  appellant  in  support 
of  Its  motion  for  a  new  trial,  and  think 
that,  under  the  allegations  of  the  complaint, 
which  definitely  charge  that  the  ties  of  the 
roadbed  were  rotten  and  imsafe,  the  defend- 
ant had  sufllcient  notice  to  put  it  upon  an 
investigation  of  all  the  roadbed  at  the  place 
where  the  accident  occurred,  ond  that  It 
could  not  have  been  stirprised  at  the  proof 
of  the  defective  condition  of  any  particular 
tie.  There  is  no  question  raised  as  to  the 
instructions  of  the  court  or  of  the  excesstve- 
ncss  of  the  verdict  The  Judgment  in  both 
cases  wlU  be  affirmed. 

ANDERS,  HOYT,  and  SCOTT,  JJ.,  concur. 


<ff  Wash.  OS) 

HTHAN  ct  al.  T.  BABMON  et  all 

(Supreme  Conrt  of  WastuDgton.   Jane  20, 1803.> 

fltaudui^st  c'owbtance!!— compbssiohs  0» 
Jddohbrt. 
An  Insolvent  confessed  Judgments  in  te- 
vor  of  six  creditors,  three  of  whom  were  hfs 
near  relatives.  The  amount  of  the  judgineuta 
was  suflicient  to  absorb  the  debtor's  entire  es- 
tate, antl  within  two  weeks  thereafter  he  made 
a  general  assiicnraent  The  six  actions  in  which 
the  Judgments  were  confessed  were  brought  at 
the  same  time  and  by  the  same  attorney  who 
bad  formerly  been  the  debtor's  attorn^.  ffWtf, 
that  Buch  judgments  should  be  set  aside,  as 
creating  preferences  la  Tiolation  of  the  insol- 
vency act 

Appeal  from  snperior  court,  Sptdtane 
ty;  W.  O.  Langford.  Judge. 

Suit  In  equity  by  Moses  Hyman  and  otiiers, 
as  Judgment  creditors  of  one  A.  h.  Barmen, 
against  said  A.  L.  Barmon  and  others,  for  the 
purpose  of  setting  aside  and  dedarlng  void 
certain  Judgments  confessed  by  defendant 
Barmon  on  tbe  26th  day  of  December,  1800, 
in  favor  of  defendants  Greenhood  A  Bohm, 
H.  &  M.  Wolfe.  Louis  Zlegler,  H.  Allenbers. 
Anna  Gades,  Simon  S^tenbac^h,  PfatUIp  Cor- 

*  RehearlDg  pending. 


Digitized  by  Google 


Wash.) 


BABBION. 


1077 


poles,  and  Z.  S.  Dawson;  ax^  of  declaring 
void  a  certain  aaalgnronit  made  by  said  A. 
L.  Bormon  to  E.  P.  Galbraltb  on  the  6th  day 
of  January,  1801;  and  of  subjectins  the 
property  of  said  Bormon  to  the  claims  of 
plalntimL  Jndgmoit  was  rendered  in  favor 
of  defendants,  and  jdaintilfs  anteal.  Be- 

Forster  &  Wakefield,  for  appellants.  Tur- 
ner, Oraves  &  McKlnstry  and  Jones.  Vo(«>> 
bees  &  Stephens,  for  respondents. 

OTILES,  J.  In  Beveral  recoit  cases  Uds 
court  bos  construed  the  act  of  1890,  to  se- 
cure to  creditors  tlie  benefit  of  estates  of  In- 
aolTOit  debtors,  to  be  ui  InaolTent  law.  and 
one  of  the  principal  reasons  for  that  construe* 
tion.  as  against  the  holding  Uiat  it  was  a  mere 
regid:itlonof  oomoion-lawasalgnmaitotla  that 
it  contains  a  proTislim  whereby  a  debtor  may 
be  absolute  dlsidiarged  of  aU  bis  debts. 
For  this  reason,  if  for  no  other,  mai^  cases 
arising  under  statutory  proTMons  dmUar  to 
that  In  our  law,  which  provide  tlia't  every 
assignment  for  the  benefit  of  creditors  shall 
be  void  unless  It  be  made  for  the  benefit  of 
all  creditors  alike,  have  no  application,  be- 
cause they  merely  regulate  the  disposal  of 
the  debtor's  property,  but  do  not  dlsciuirge 
him.  Cross  v.  Oarstens,  (Ohio  Sup.)  31  N. 
B.  Rep.  506.  Measured  by  this  statute, 
^erever  there  has  been  an  assignment  in 
which  the  debtor  has  sought  to  bring  himself 
wltbin  the  provisions  of  this  act,  the  first 
duty  of  the  court,  in  cases  like  the  present, 
la  to  determine  whether  there  has  been  an 
assEgnment,  and  whether  the  conveyances 
Itfevloiisly  made  by  the  assignor  to  his  cred- 
itors were  made  for  the  piirpoae  of  avoiding 
the  requirement  of  this  law  tluit  all  his  prop- 
erty be  distributed  ratably  among  his  cred- 
itors. Judged  by  this  rule,  and  by  the  de- 
dslou  of  this  court  In  Benham  v.  Ham,  31 
Pac.  Rep.  459,  wtlch  the  respondents  Invoke 
tn  their  behalf,  we  find  It  adfnhted  that 
there  has  been  an  asstgnment,  and  we  also 
find  that  the  several  confessions  of  Judgment 
were  made  by  Barmon  after  the  intention 
bad  been  fully  formed  In  bis  mind  to  make 
an  assignment,  and  for  the  purpose  of  pre- 
flerrlng  simdry  creditors,  several  of  whom 
were  Us  immediate  relatives.  It  was  testi- 
fied tliat,  shortly  before  the  Judgments  were 
confessed,  the  respondent  told  a  witness 
that,  if  any  of  his  creditors  pushed  him,  he 
should  certainly  make  an  as^gnment.  In  or- 
der that  all  ml£^t  share  alike.  Barmon  does 
not  deny  this,  and,  even  If  be  did,  his  denial 
would  have  but  very  little  weight  with  us, 
since,  from  the  record  in  the  case,  we  find 
him  to  be  a  witness  wholly  unworthy  of  be- 
lief In  any  matt^  which  Is  not  an  admission 
against  himself.  We  shall  not  pursue  the 
evidence  further  upon  this  point  There  Is 
abundance  of  it  to  establish  a  very  strong 
presumption  that  Barmen's  intention  In  mak- 
ing his  atatemoits  to  the  attorney  of  appel- 


lants was  alm^  to  gain  time  within  whltdi 
be  could  enable  tfae  i»editom  for  whom  be 
confessed  judgment  to  prefw  tbemsdves, 
and  follow  the  matter  up  with  bis  vtduntary 
assignment 

In  this  Mate  of  facts,  fbUowlng  the  leading 
anttunlty  dted  by  the  reepondents  them- 
selves^ (Preston  v.  Spauldlng,  120  lU.  208, 10 
N.  B.  Bep.  OOSJ  we  think  we  are  Justified  in 
holding  these  Judgment  r<dd,  althotuEh 
admitting  tbat  it  Is  not  dearly  dwwn  that 
the  Judgment  creditors  bad  notice  of  the  in- 
tended asslgnmait  When  courts  go  outside 
of  the  limits  ct  a  deed  of  assignment  to 
Mng  in  ^perty  transferred  before  the  date 
of  the  deed,  tt  Is  uimn  the  theory  that  tlie 
law  will  not  permit  an  Insolvent  debtor  who 
has  determined  to  apply  tor  the  benefit  of 
the  act,  snbterfuge.  to  vitdate  the  positive 
provisions  of  the  first  section,  wblcfli  d^ionn- 
ces  preferoioea  In  some  Jnilsdlctlona  the 
statute  has  be«i  so  omstnied  as  to  avoid 
both  the  preferential  conveyance  and  the  as- 
signment; but  the  better  rule,  and  the  one 
,we  have  adopted.  Is  to  let  the  beneficial,  law- 
ful act  stand,  and  avoid  those  which  are  un- 
lawfuL  Now.  If  it  Is  unlawful  for  the  debt- 
or to  contrive  a  fraudulent  scheme  by  which 
one  creditor  may  be  paid  In  full,  and  an- 
other be  left  to  share  In  the  depicted  estate, 
it  must  be  unlawful  for  the  creditors  who 
are  preferred  to  take  the  benefit  of  his  ac- 
tion. Where  no  assignment  Is  made,  the 
debtor  la  not  discharged  from  his  other 
debts;  and,  where  securitr  Is  given  without 
contemplation  of  an  assignment,  there  is  no 
contrivance  or  scheme  to  evade  the  law,  and 
therefore  no  violation  of  it  But  to  bold  that 
a  debtor  owning  $15,000  of  assets  may  delib- 
erately create  a  trust  or  charge  upon  f  10,000 
in  favor  of  that  much  of  his  Indebtedness, 
and  then,  with  the  remaining  $5,000.  go  into 
the  superior  cocrt,  and  be  discharged  from 
all  further  liability,  would  be  to  render  this 
statute  worthlesa  The  complert:e  dominion 
of  a  debtor  over  his  property  continues  so 
long  as  he  is  managing  and  disposing  of  It  In 
good  faith;  but,  when  he  begins  to  deal 
fraudulently  with  It,  creditors  may  seize  it 
by  attachment,  or,  if  he  brings  It  within  the 
reach  of  the  courts  by  an  asdgnmoit,  equity 
wQl  seize  the  whole  of  It,  and  avoid  his 
fraudulent  acts.  Holt  v.  Bancroft,  30  Ala. 
103;  Preston  v.  Spauldlng,  supra;  Bank  v. 
Bard,  (Sup.)  13  N.  T.  Supp.  688;  Abegg  v. 
Schwab,  (Sup.)  7  N.  T.  Supp.  46;  Backhaus 
V.  Sleeper,  (Wis.)  27  N.  W.  Rep.  409;  Berry 
V.  Cutta,  42  Me.  445;  SartweU  t.  North, 
(Moss.)  10  N.  E.  Rep.  824. 

It  may  be  doubted  whether  those  of  Bar- 
men's creditors  who  were  not  his  relatives  . 
actually  knew  anything  about  his  Intention 
to  make  an  as^gnment  at  the  time  they  put 
their  claims  into  the  hands  of  their  attorneys 
for  prosecution,  but  the  fact  is  that  those 
attorneys  had  been  the  attorneys  for  Bar- 
mon, and  were  consulted  by  him  In  reference 
to  his  Indebtedness  to  plaintiffs  In  this  case 
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wbea  they  were  seeking  to  obtain  from  him 
a  showing  from  his  books  aa  to  Mb  condition. 
They  knew  that  be  could  not  pay  his  debta, 
and  that  be  was  being  pressed  on  all  aides. 
In  this  condition  of  things,  six  different 
claims  all  came  Into  their  hands  about  tbe 
same  time^  for  prosecution,  against  Barmon. 
Suits  were  commenced,  and,  vHtbout  any  so- 
iled tutlon  on  tbe  part  of  the  attorneys,  Bar- 
mon proposed  to  omf ess  Judgments  In  favor 
of  each  creditor.  Six  entirely  separate  and 
Imlependeu't  creditors  at  the  same  time  pro- 
ceeded to  the  same  law  office,  and  dinected 
salta  to  be  commenced;  and  those  suits  were 
barely  commenced  when  the  debtor  volnntap 
rlly  proposed  to  confess  judgtoents,  which 
Judgments  were  more  than  8affl<H«it  to  oorer 
every  dollar's  worth  of  property  which  he 
had,  and  execution  at  once  followed.  While 
things  were  In  this  condition,  tbe  debtor, 
without  any  property  whatever  which  was 
not  already  in  tlie  hands  of  the  sheritf,  em- 
ployed other  attorneys  to  prepare  and  file 
for  bim  a  general  asslgnmmt  Three  of  the 
preferred  creditors  were  relatives,  one  of 
them  a  sister,  and  two  brotbers-ln-law.  In 
addition  to  which,  the  brother  and  father  of 
the  insolvent  tiad  heea  i^eferred  by  the  de- 
livery of  specific  property  about  the  same 
time.  In  Kellogg  v.  Boot,  23  Fed.  Bep.  &25, 
it  was  held  that  when  an  Insolvent,  at  his 
own  Instance  and  convenience,  voluntarily 
gave  some  of  his  creditors  security.  It  was  at 
once  a  suspicious  clrcumstanoe;  and,  If  fol- 
lowed within  a  short  time  by  an  assignment, 
the  concludcm  would  be  Justified,  in  the  ab- 
senco  of  other  controlling  drcumstancea, 
that  both  were  contemplated,  and  should  be 
deemed  In  law  one  transaction,  and  such 
securities  held  vc^d.  Tbe  knowledge  of  at- 
torneys in  such  a  oase  Is  the  knowledge  of 
tbe  clients.  Sartwell  v.  North,  supra;  Bog- 
ers  V.  Palmer,  102  U.  S.  263.  The  JudgmMit 
of  the  superior  court  was  erroneous,  and 
must  be  reversed.  The  Judgment  of  the 
court  will  be  ^hat  the  appellants  recover  the 
costs  of  this  action  from  the  respondents, 
and  that  the  proceeds  of  Barmon's  estate 
now  in  the  hands  of  the  .receiver,  after  pay- 
lug  the  costs  of  tbe  receiyersMp,  be  distrib- 
uted pro  rata  among  such  of  his  bona  flde 
creditors  as  may  establish  their  claims  to  the 
satisfiictlon  of  the  court  The  assignee  not 
having  qualified  makes  this  course  ^per. 
So  ordered. 

DUI^AB»  C.  J.,  and  HOTT,  J.,  concur. 


(6  Wasb.  MO) 

MENTZEB  et  al.  v.  PETERS  et  al. 
(Supreme  Court  of  Washington.  Jane  22, 1803.) 

Mecbaniob*  XiiBRS  —  Rights  a.kd  Liabilitibb  op 
Vesdor  op  Land. 
1,  Where  a  person  in  possession  of  land  un- 
der a  contract  of  sale  forfeits  his  rights  under 
the  contract  by  failure  to  comply  with  its 
terras,  one  who  has  famished  him  boildlng  ma- 
tttial  has  no  lien  on  the  land  as  ai^lnst  tiie 


vuidor.  Lnmber  Co.  T.  B<^ton,  (Wash.)  32  Pac 

R^  787,  followed. 

2.  One  who  has  coatracted  to  sell  land, 
and  pat  the  purchaser  in  possession,  is  not  lia- 
ble to  a  personiil  judgment  for  building  ma- 
terials furnished  hw  vendee,  when  the  latter 
subsequently  forfdta  his  contract  to  purchaas 
the  land. 

Appeal  from  superiOT  court,  Fierce  county; 
Frank  Allyn,  Judge. 

Action  by  C.  A.  Mentzer  and  another 
against  S.  Peters,  Ernest  NIehoff,  and  H.  T. 
Denhaui  for  material  fumished,  and  to  fore- 
close a  mechanic's  lien.  From  a  personal 
Judgiuent  against  hlui,  and  a  decree  of  fore- 
closure, defendant  D^iluun  appeals.  Be- 
vursed- 

J.  P.  Cass  and  H.  W.  lioeders,  fw  appA- 
lant   J.  A.  WlUIamaon,  for  respondents. 

SCOTT,  J.  The  appellant,  Denbnm,  was 
the  owner  of  a  certain  lot  in  the  dty  of  Ta- 
coma,  and  contracted  In  writing  to  sell  the 
finnie  -to  one  NIehoff.  Nleboff  entered  into 
possession  of  the  property  under  said  con- 
tract, and  employed  one  Peters  as  a  day  la- 
borer to  construct  a  building  thereon.  Tbe 
respondents  furnished  certain  material  for 
Xiehoff  imder  Peters'  directions,  which  was 
used  In  the  construction  of  said  building,  and 
they  filed  a  li«i  therefor,  and  brought  this 
action  to  foreclose  the  same.  A  decree  was 
rendered  In  their  favor,  and  Denham  appeal- 
ed. A  personal  Judgment  fbr  the  amount  of 
the  claim  was  also  rendered  against  def  aid- 
ants Ni^fl  and  Denham.  The  acticm  was 
dismissed  as  to  Peters.  It  fully  appeals 
that  Denham  had  nothing  to  do  with  the 
conatructloD  ot  this  building,  or  tbe  pnr- 
choslng  ,of  the  material  therefor.  There 
was  no  foundation  whatev^  for  the  ren- 
dition of  any  personal  Jndgm^t  against  bIm 
In  the  proffiCB,  nor  can  the  Uens  nikin  llie 
premisiis  be  suatalned.  Hl&natt  had  posses- 
sion o£  tbe  premises  under  mid  contract  of 
purchase.  Tbia  omtract  was  craiditlonod 
iipon  his  making  payment  therefor,  and  be 
caused  the  work  In  questlm  to  be  dme 
while  he  was  In  possessfcm  under  the  oui- 
tract  Subsequently,  he  made  default  in 
the  terms  of  the  contract,  and  his 'rights 
thereunder  were  forfeited  and  lost,  and  Den- 
bam  became  repossessed  of  the  premises  of 
which  he  had  held  the  legal  title  during  all 
of  said  times.  Such  being  tbe  fact^  this 
case  falls  within  the  decision  rend^ed  hi 
Lumber  Oo.  v.  Bolton,  (Wash.)  32  l^c.  Bep. 
TS7,  (de<^ded  since  this  cause  was  tried.) 
The  U«i  only  could  have  attaifbed  upon  the 
Interest  of  the  defendant  Kl^off,  and  he  lost 
this  through  Us  failure  to  comply  with  his 
contract  of  purchase.  The  re^Mmdenta  did 
not  attempt  to  comply  therewith  to  prcserre 
his  or  their  rl^ts  fhereundw.  TbB  decree  Is 
reversed  in  so  fttr  as  It  adjudges  a  Hen  npcm 
the  prendBes,  and  also  as  to  Uie  raiditl<ni  of  a 
personal  Judgment  against  Denham. 

DUNBAB,  G.  J.,  and  AXDEBS  and 
HOYT,  JJ.,  concur. 
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<7  Wash.  M) 

STATSl  ex  rel.  MORSE  t.  FORREST,  I«iid 

CominisBiotter,  et  al. 
(Supreme  Court  of  Washington.  Jnlr  18, 1893.) 

STAIB  Land  Ck>MH18810NBIl9— 1NC0N8I8TB.NT  STAT- 

VTH.S. 

Act  March  26,  ISOO,  entitled  **Aq  act  to 
provide  for  the  appraising  and  disposing  of  the 
tide  and  shore  lands  of  tSe  state."  creates  local 
boards  of  appraisers.  Act  March  15,  1893,  en- 
titled "An  act  to  provide  for  the  creation  of  a 
state  board  of  land  commisaioners,  for  the  man- 
agement and  disposiiion  of  the  public  lands  of 
the  state."  conflicts  in  some  re^>ectB  with  the 
act  of  1890,  but  section  5  provides  that  the 
state  board  of  land  commissioners  shall  succeed 
to  all  the  powers  and  duties  of  the  "state  land 
commission,"  the  "state  school  land  commis- 
rion,"  and  the  "state  board  of  equalieation," 
and  repeats  this  ennmeratioD  twice  in  declariog 
the  law  applicable  and  xtrovidlng  for  the  trans- 
fer of  property  to  the  state  board  of  land  com- 
missioners, but  nowhere  does  the  act  mention 
any  assumption  by  said  board  of  the  powers  of 
the  local  boards  of  appraisers.  Heldf  tliat  tlie 
local  boards  of  appraisera  were  not  abolished 
bjr  the  act  of  1893. 

Appeal  from  superior  court;  Tburstm 
county;  M.  J.  Gordon,  Judge. 

Application  by  Samuel  G.  Morse  for  n  writ 
<rf  mandate  to  Willlnm  T.  Forrest,  commis- 
sioner of  pnbUc  lands,  ex  officio  member  of 
state  board  of  land  commissioners,  and 
Thomas  M.  Reed,  Jr.,  Erastus  Brolnerd, 
and  George  D.  Shannon,  as  members  of  the 
state  board  of  land  commissioners  of  the 
state  of  Washington.  The  writ  was  denlcfd, 
and  relator  appeals.  Reversed. 

Allen  W^,  for  appellant  John  W.  Cor- 
son and  P.  0.  SuUlTan,  for  respondents. 

DUNBAR,  C.  J.  This  cause  arises  out  of 
an  alleged  conflict  between  the  provisions 
of  "An  act  for  the  appraising  and  disposing 
of  the  tide  and  shore  lands  belonging  to  the 
state  of  WashinytCHi,"  approved  March  26, 
1800,  (page  431,  Laws  1889-^,)  and  "An  act 
to  provide  for  the  creation  of  a  state  board 
of  land  commissioners,  for  the  management 
and  disposition  of  the  public  lands  of  the 
state,  making  appropriations  therefor,  and 
dedaring  an  emergency,"  approved  March 
16,  189%  (page  386.  Laws  1S93.)  The  con- 
tentioa  of  the  respcmdents  is  that  so  much 
of  the  act  of  March  26,  1890,  as  conflicts 
with  the  provisions  of  the  act  of  March  15, 
is  repealed,  and  that  8ecti<HU  3,  5,  and 
6  of  the  act  of  March  26, 1890,  providing  for 
local  boards  of  ap^alaem,  and  defining  their 
dudes  In  rdation  to  tide  lauds,  are  incon- 
sistent with  the  provi^ons  of  the  act  of 
ManA  15,  1803;  or,  tai  other  words,  th^ 
«ontaitlon  Is  that  the  local  board  of  ap- 
jfraiaexa  provided  tot  In  section  3  of  the  act 
of  1890  is  abolished,  and  that  the  official 
duties  of  that  board  devolve  upon  the  board 
of  state  land  commissioners  by  virtue  of  the 
provMons  of  the  act  of  March  16,  1883. 
The  act  Is  rambling,  and  the  provisions  are 
disjointed  and  somewhat  Incongruous,  which 
makes  It  a  difficult  law  to  construe;  but 
while  th^e  are  some*  provisions  In  the  act 


which.  If  oonstrued  alone,  might  probably 
give  color  to  respondents'  contention,  yet, 
construing  all  of  the  provisions  together, 
such  contention  plainly  cannot  be  main- 
tained. For  instance,  while  the  first  part  of 
section  5  provides  in  general  terms  that  the 
board  of  state  land  commlssionera  shall  have 
full  supervision  and  control  under  tiie  law 
of  oU  public  lands,  Including  tide  lands,  etc., 
yet  Its  powers  are  specially  defined  In  the 
subsequent  portion  of  the  section,  as  fol- 
lows: "And  that  the  said  board  shall,  from 
the  date  of  Its  assumption  of  offldal  duties, 
possess  and  exorcise  over  all  such  lands  and 
areas  all  the  authority,  power  and  functions, 
and  shall  perform  all  the  duties  which  the 
state  land  commission,  the  state  school  land 
commission  and  the  state  board  of  equaliza- 
tion and  appeal  for  the  appraisement  of  tide 
and  shore  lands,  respectivdy,  bad  and  ex- 
CTdsed,  and  which  by  law  heretofore  de- 
volved upon  and  were  the  functions  which 
they  performed;  and  the  said  board  of  state 
land  commissioners  is  hereby  constituted 
their  successor."  Here  we  find  the  powers 
and  functions  which  are  specially  conferred 
upon  this  new  commission,  viz.  the  powers 
and  ftmctions  that  were  conferred  upon 
these  three  old  state  commissioners.  If  It 
had  been  the  intention  of  the  legislature  to 
Include  in  the  list  the  local  boards  of  county 
appraisers,  it  would  doubtless  have  Included 
them  in  the  enumeration,  and,  as  proof  that 
there  was  no  accidental  failure  or  omission 
to  enumerate  a  board  whose  powers  and 
functions  were  to  be  abolished  by  the  uew 
commission,  the  statute  repeats  the  enumer- 
ation In  the  following  language:  "And  all 
the  provisions  of  law  heretofore  applicable 
to  the  said  state  land  commission,  state  - 
school  land  commlsdon,  and  state  board  of 
equalization  and  appeal,  shall,  so  far  as  con- 
sistent with  this  act,  be  deemed,  and  is 
hereby  made  applicable  to  the  stUd  board 
of  state  land  comn^sioners  herein  created.'* 
And,  as  if  this  delegation  of  power  was  not 
sufficiently  definite,  the  legislature  proceed- 
ed to  provide  tor  the  transfer  of  this  power 
as  follow:  "That  as  soon  as  the  said  board 
assumes  its  official  functions  the  said  *Btate 
land  commission,'  tho  said  "school  land  com- 
mission,' and  the  said  *state  board  of  equali- 
zation and  appeal*  shall,  on  demand,  forth- 
wltii  band  ovw  to  tiie  s^  board  of  state 
land  commissioners  all  books,  records,  ab- 
stracts, maps,  plats,  papers,  accounts.  Imple- 
ments, fnmitnr^  and  all  otbsr  state  prop- 
erty in  their  possesion  or  under  th^  con- 
trol, respectively,  as  wdl  also  as  that  in  the 
office  of  the  late  harbor  line  commission; 
and  that  the  said  *8tate  land  comtnlsirion,' 
the  'state  sdiool  hind  oommisdon,'  and  the 
s^d  *8tate  board  of  equaUsatimi  and  appeal' 
^lall  thereupon  and  thenceforth  cease  to  ex- 
ist" There  Is  no  mention  made  anywhere 
In  the  act  of  the  .assumption  by  the  new 
oommlsslon  of  the  powers  and  funcUons  of 
the  local  boards  of  appraisers.   There  is  no 
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provUdon  for  them  to  tDm  over  to  the  new 
commission  their  records,  plats,  papers,  or 
famlture  of  any  kind;  no  legtsOatire  an- 
nouncement that  they  shall  cease  to  exist 
Under  any  known  rule  of  construction  of 
statutes,  the  condusloa  Is  Irresistible  that  the 
legislature  did  not  intend  to  mei^e  tiie  local 
apivalsers  into  tt»  land  commlsirion,  ot  In 
any  manner  interfoe  with  their  functions 
or  pow»8.  It  has  not  said  so  In-  tcxms,  nm 
any  reasonable  duplication;  Imt  it  does 
plainly  appear  to  ns  that  the  intention  of 
the  legislature  was  to  unify  these  three  state 
oommisdMis  enumerated,  under  the  name 
of  "the  board  of  state  land  commissioners." 
The  diffl^ty  in  construing  this  act  arises 
from  the  faot  tiiat  many  of  the  sections 
which  were  eTidaitly  Intended  to  apply  only 
to  granted  lands,  and  cannot  logically  ap- 
ply to  tide  lands,  are  not  distinguished  In 
thdr  application  by  the  act  Thus.  It  seems 
plain  to  us  that  section  28  (even  if  It  be  con- 
ceded that  the  legislature  has  power  to 
nullify  that  which  has  been  done  with  the 
sanction  of  law)  has  no  application  to  tide 
lands,  but  that  the  appraisement  mentioned 
refers  to  school  lands.  This  plainly  appears 
from  the  proviso  to  the  section,  as  It  Is 
evidently  an  appraisement  of  the  county 
commissioners  which  was  referred  to.  and 
many  of  the  preceding  sections  evidently 
have  no  ref^noe  to  tide  lands.  Without 
specially  reviewing  each  section,  we  are  sat- 
isfied that  the  act  of  March  26,  1890,  pro- 
viding for  the  appointment  of  a  board  of 
appraisers  of  tide  lands,  and  specifying  the 
duties,  has  not  been  repealed;  and,  as  it  is 
'  conceded  that  the  relator  would  be  entitled 
to  the  relief  prayed  for  If  such  act  Is  sus- 
•tolned,  the  Judgment  is  revmied,  and  the 
cause  remanded  to  the  lower  court,  with  In- 
stmctlonB  to  Issue  the  peremptory  writ  of 
mandamus  i^ayed  for. 

ANDERS.  BOYT,  STILES.  And  SOOTT, 
J  concur. 


(f  Wub.  ttt) 

SOULQ  V.  CITY  OF  SEATTLE. 
(Sn^me  Court  of  Washinsten.  June  27, 1803.) 
Dbmcrker — Aduissiok  of  Facts, 

In  considering  a  case,  facta  alleged  in  a 
pleading,  a  demurrer  to  which  is  suataiued,  are 
properly  assumed  to  be  true. 

On  rehearing.  Denied. 

For  former  report,  see  33  Poc.  Bep.  884. 

STILES.  J.  Counsel  for  respondent  In 
this  cose  urges,  upon  a  petition  for  r^ear- 
Ing,  that  this  court  erred  In  assuming  as  a 
fact,  iu  Its  opinion  heretofore  died,  that,  at 
the  time  of  mnking  the  contract  for  the 
grading  of  South  Twelfth  street,  the  city 
of  Seattle  had  reached  Its  constitutional  lim- 
it of  indebtedness.  The  facts  ore  these: 
The  answer  of  the  city  set  up  the  fact  that 
the  constitutional  Umit  had  been  reached  as 


one  of  its  defenses,  and  to  this  defense  the 
idaintiir  Interposed  a  demutrer,  which  was 
sustained  by  the  court;  but  upon  the  trial, 
notwithstanding-  this  defense  had  been  shut 
out  cwmsel  for  the  dty  offered  to  prove  the 
fact  Errors  were  assigned  upon  the  ac- 
tion of  the  court  in  sustaining  the  demurr», 
and  in  shutting  out  the  proof.  In  dispoEiug 
of  the  case  on  appeal,  this  court  found  ibo 
action  ot  tiie  court  b^w  to  be  eator,  and, 
had  that  tact  bem  the  tmly  point  in  the, 
case,  tt  would  have  gone  batik  for  reuriaL' 
Bnt  the  main  point  iqKtt  whldi  the  ease 
was  decided  was  that  the  respondent  I  d 
mistaken  his  remedy  reason  of  the  fact, 
that  his  contract  with  the  was  ct  sndi 
a  diaracter  that  tt  would  not  Justify  Che 
cha^  ot  negligence  against  the  city  until  it 
had  been  folly  moved  to  levy  and  colle(A  a 
local  assnsmemt  to  pay  for  the  woric  Tills 
gnnmd  alone.  In  our  Judgment,  auOorlsed 
the  dismissal  of  the  ease.  The  other  mat- 
ters discussed  were  In  the  case,  but  w^e 
not  sbscdutcAy  necessary  to  Its  declslMi  upMi 
Hie  moita.  It  cannot  be  questlmied  that  In 
argnmrat  we  were  JnaUfled  In  assuming  the 
fact  of  the  (Sty's  having  reached  Its  debt 
limit  to  be  tmey  dnce  the  demnirw  of  the 
plalntlfT  to  the  answer  <m  that  subject  was 
an  admission  of  the  truth  of  ttie  fact  as  al- 
leged. We  are  «itlrely  satisfied  with  the 
disposal  of  the  other  points.  The  petition 
tor  rriieailng  Is  doiied. 

HOYT»  SCOTT,  and  ANDEBS^JTJ.,  concur. 


(C  WaSb.  180) 

LADOUCBUB  T.  NOBTHEEN  PAO.  B.  00. 

(Supreme  Court  of  Washington.   May  24, 1896.) 

Dissenting  opinion.  For  majority  opinion, 
see  33  Fac.  B^.  5S6. 

8TTLES,  J.,  (dissenting.)  It  Is  tme  that 
upon  the  retrial  of  this  case  the  plaintiff 
himself  said  be  looked  for  a  train,  and 
did  not  see  any,  when  he  was  some  00  feet 
away  from  the  track;  but  it  Is  also  true 
that  both  from  his  own  evidence  and  from 
testimony  which  was  uncontradicted  and 
stands  unchallenged  upon  argument  of  the 
case.  It  clearly  appeared  that  having  nothing 
whatever  else  to  do  or  think  of,  If  he  liad 
turned  his  head  to  the  southward  for  one 
instant  after  he  got  within  20  feet  of  the 
track  be  could  have  seen  the  train  during  all 
the  time  after  It  passed  a  point  over  400 
feet  from  blm;  yet  during  all  this  time  he 
kept  his  face  to  the  north,  where  he  could 
plainly  see  that  no  danger  threatened,  and 
let  his  horses  drag  along  at  a  pace,  as  he 
says,  not  exceeding  a  mile  an  hour.  If  this 
conduct  did  not  contribute  to  his  Injury,  and 
directly  cause  It  I  B.m  unable  to  Imagine  a 
case  where  the  rules  of  contributory  negli- 
gence can  apply.  The  verdict  of  the  jnry 
was  not  only  against  the  clear  prepondei^ 
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auce  of  the  evld^ce,  bat  It  Ignored  both  the 
ertdfflice  and  the  chaise  of  the  court,  and 
ought  not  to  be  sustained. 

HOTT,  jr.  I  concur  In  the  above. 


(6  Wasb.  227) 

SEARS  et  aL  T.  SEATTLE  GONSOL.  ST. 
IIY.  OO. 

(Sn^Moe  Coort  of  WashingtoD.    May  26, 

IMsaenting  opinion.  For  majority  (^luton, 
see  33  Pac  Hep.  S89. 

STILES,  J.,  (dlssentiDff.)  I  desire  simply 
to  call  attention  to  the  InstructifKis  requested 
tj  tbo  defendant.  Nob.  0  find  7.  The  court 
In  this  case  gare  a  series  of  instructions,  re- 
quested 1^  the  plalntlflF,  which,  from  begin- 
ning to  end,  were  argomentatire,  and  wholly 
devoted  to  the  sufKestlcm  of  fbcts  necessary 
to  be  found  to  justify  the  jury  in  finding  for 
the  plalntlfl^  and  fiUled  to  state  any  ground 
which  would  be  suffident  to  excuse  the  de- 
fendant from  .the  charge  of  negligence.  In 
graeral  terms^  the  jury  were  told  that  the 
acts  of  the  defendant  must  have  been  nee^- 
gent  hi  order  to  entitle  the  plaintiffs  to  re- 
cover, but  nowhere  was  there  any  definition 
of  negligence.  Thus,  the  Jury  were  left 
wholly  to  the  exercise  of  their  Judgment  as 
to  the  law  of  negligence,  and  were  told  in 
plain  terms  that,  if  certain  facts  dalmed  by 
the  plaintiffs  to  have  been  proven  were  found 
by  them,  they  should  find  for  the  plaintiffs. 
Over  against  this,  the  defendant,  in  order  to 
have  its  case  presented  upon  an  equal  foot- 
ing before  the  Jury,  asked  the  following  in- 
gtmctions:  "(6)  If  the  Jury  believe  from  the 
evidence  that  the  motorman  was  properly 
operating  his  car,  and  sounded  his  gong  In 
suffleieDt  time  to  lead  a  reasonably  prudrat 
person  to  believe  that  the  driver  of  the 
wagon  would  leave  the  track,  and  that  this 
gong  or  belt  was  In  good  order,  and  of  the 
kind  usually  in  use  on  street  cars  to  give 
warning  to  persons  on  the  track,  and  the 
motorman  believed  that  the  driver  of  the 
wagon  heard  the  gong,  and  believed,  or  had 
good  reason  to  believe,  that  the  driver  of  the 
wagon  would  leave  the  track,  and  that,  as 
soon  as  the  motorman  ascertained  that  the 
driver  of  the  wagon  would  not  leave  the 
track,  he  applied  the  brakes,  and  did  all 
tiiat  could  be  done  to  stop  the  car.  then  the 
def«idant  Is  not  guilty  of  negligence.  (7) 
Hie  operators  of  street  cars  have  a  right  to 
presume  that  persons  driving  on  the  track 
will  use  ordinary  care  and  precaution  to 
prevMit  accidents  by  driving  off  the  track  in 
order  to  let  ears  pass  them,  especially  when 
the  ordinary  warning  dgnals  are  given;  and 
In  tills  ease.  If  yon  believe  from  the  evidence 
that  such  signals  were  ^ven  In  sufficient 
time  to  lead  an  ordinarily  prudent  person 
to  beUeve  that  such  warning  was  heard  by 


the  drivw  of  the  wagon,  and  that  the  driver. 
If  he  had  heard  Uie  warning,  bad  sufildent 
time  to  leave  the  track  In  order  to  prevent  a 
collision,  then  the  defendant  is  not  guilty  of 
negligence,  and  your  verdict  should  be  for 
the  defendant."  In  my  judgment  tbese  two 
charges  should  have  tieen  given.  The  plan 
of  substantially  narrating  all  the  facts  in 
the  case  to  the  jury,  and  telling  them,  if 
they  find  those  facts  to  be  true,  they  diould 
find  one  way  or  the  other,  may  or  may  not 
be  a  proper  method  of  charging  the  jury 
upon  the  law.  But  the  court,  in  this  case, 
having  adopted  that  plan  In  giving  the  plain- 
tiffs* side  of  the  case,  should  have  followed 
it  up  by  putting  the  defendant's  side  in  the 
same  position  before  the  Jury.  The-  suti- 
stance  of  the  requests  as  above  quoted  was 
that  the  operator  of  a  street  car  has  a  right 
to  presume  that  the  driver  of  a  wagon  will, 
upon  being  suffldently  warned,  leave  the 
track  clear  for  the  car  to  pass,— a  right  the 
existence  of  which  cannot  be  doubted,  unless 
street-car  operators  are  to  be  held  as  in- 
surers of  their  passengers  against  any  possi- 
bility of  accident  by  collision,  a  position 
which  the  court  has  taken  particular  pains 
to  show  was  not  taken  by  the  court  below, 
as  it  could  not  be.  Taking  the  charge  as 
given  as  a  whole,  and  It  amounted  to  noth- 
ing but  a  presentation  of  the  plaintiffs'  case, 
and  all  the  facts  thereof  in  detail,  with  a 
few  disconnected  general  statements  of  law 
requested  by  the  defendant,  and  was  In  no 
sense  a  fair  or  impartial  charge  to  a  Jury. 
For  thpse  reasons  the  judgmmt  should  have 
been  reversed. 

HOYT,  J.  I  concur  In  the  foregoing. 


(99  Cal.  516) 

FOLEY  V.  BULLARD  et  al.    (No.  15,305.) 
(Supreme  Court  of  California.   Sept.  11,  1893.) 
Btsbbt  Improvements  —  Assessments  —  Demand 

ON  Fropbett  Owners  —  Fuepgb  op  Contract 

— Dbfects  op  Pabtibs. 

1.  A  demand  on  an  abutting  property  own- 
er for  payment  of  au  assossiiifiiit  inny  bo  inn-le 
by  a  contractor  who  baa  assigned  the  contract 
as  security  for  a  loan,  since  the  tiUe  Is  In  the 
contractor. 

2.  Where  the  person  who  makes  the  de- 
mand states  in  his  return  that  he  is  the  mnu- 
ager  of  the  contractor,  and  as  auch  manager 
made  the  demand,  thia  prima  fade  evidence  of 
his  character  is  not  overconie  by  his  testimony 
that  he  was  the  agent  of  the  pledr;ee  of  the  con- 
tract, as  this  is  not  inconsistent  with  his  bdng 
the  agent,  also,  of  the  contractor. 

3.  That  a  defect  or  iUHU(^od»  of  patties 
plaintiff  may  be  relied  on,  objectioa  should  be 
made  In  the  answv. 

Department  1.  Appeal  from  superior 
court,  dty  and  county  of  San  Frandsoo; 
Eugene  R.  Garber,  Judge. 

AoUon  Foley  against  Bullard  and  ofhcn 
on  a  street  assessment.  Judgmait  for  plain- 
tiff.   Defendants  appeal.  Affirmed. 

Geo.  D.  Collins,  for  appellants.  J.  O.  Bates, 
for  respondent. 
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HARRISON,  X  Action  to  forecI(«e  the 
Hen  ot  a  street  assessment.  The  contract 
was  awarded  to  Warren  &  Malley,  who  on 
December  26,  1889,  assigned  the  same  to 
Foley  &  Kecnan,  by  whom  the  work  was 
performed.  The  warrant  and  assessment 
were  Issued  to  Warren  &  Malley  Decem- 
ber 23,  1S90,  and  d^Wered  to  Foley  &  Kee- 
nan.  Foley  &  Keenan  had  assigned  the 
contract  to  I^ang  &  Ru^es,  Jraie  2,  1890, 
as  security  for  a  loan  of  money  then  ob- 
tained from  them,  with  which  to  complete 
the  contract  l^ie  demand  was  made  on  the 
24th  of  December,  1890.  by  John  T.  Foley,  the 
son  of  the  plaintiff,  who,  In  his  return,  states 
that  he  'Is  the  manager  for  Foley  &  Keenan, 
assigns  for  orl^nal  contractors  named  In 
the  assessment  and  warrant,  and  that  with 
and  by  virtue  thereof,  as  such  manager,  he 
went  upon  the  lot  of  land  described  In  the 
complaint,  and  while  thereon  publicly  de- 
manded payment"  of  the  amoimt  assessed  to 
said  lot  At  the  trial  he  testlfled  that  at 
the  time  of  the  demand  he  had  the  assess- 
ment, warrant,  and  diagram  with  him,  and 
had  received  them  from  Lans  ft  Bugslea  for 
that  purpose. 

It  Is  objected  by  the  appellant  that,  as  at 
the  time  of  the  demand  the  contract  had 
been  assigned  to  Lang  &  Buggies,  there  was 
no  authority  in  Foley  &  Keenan  to  make  the 
demand,  and  that  the  d^and  by  their 
agent  was  insufficient  to  preserve  the  hen. 
Section  10  of  the  act  under  whidi  the  Im- 
provement was  made  (St  1885,  p.  155)  pro- 
Tides  that  the  demand  may  be  made  "by 
the  contractor  or  his  assigns,  or  some  person 
In  his  or  their  behalf."  In  Gaffney  v. 
(rough,  30  CaL  104,  an  undivided  half  of 
the  contract  had  been  assigned  by  the  con- 
tractor, and  the  demand  was  made  by  the 
contractor  alone.  It  was  objected  that  he 
could  not  make  a  legal  demand,  because  he 
only  owned  one-half  of  the  contract  and  did 
not  appear  to  have  been  the  agent  to  collect 
the  other  half,  but  the  demand  was  held  suffi- 
cient The  objection  of  the  appellants  her^n 
is  not  directed  so  much  to  the  "nature  and 
character  of  the  demand,"  which  the  statute 
requires  to  be  stated  in  the  return,  as  it  Is 
to  the  charact^  of  the  person  who  made  the 
demand;  the  point  urged  being  that  it  ap- 
pears from  the  retnm  that  the  demand  was 
made  by  the  agrait  of  Foley  ft  Keenan, 
whereas  the  person  making  the  demand  was 
In  fact  the  agent  of  liaog  ft  Ruggles.  We 
think,  however,  that  it  sofflciently  appears 
that  the  demand  was  made  "In  behalf  of" 
Foley  ft  Keraum,  eT«i  though  the  perstm 
making  the  demand  was  at  the  time  the 
agrait  of  Lang  ft  Ru^es.  Fol^  &  Keenan 
were  the  assignees  of  the  original  contactors, 
and,  although  they  had  assigned  the  assess- 
ment  to  Lang  &  Ruggles  as  security  for 
th^  indebtedness,  the  title  to  the  assess- 
ment BtlU  remained  in  them,  dvll  Code,  S 
28S8.  J<An  T.  Vciey  was  thielr  agent,  and 
in  that  capacity  made  a  proper  demand  for 


the  amount  of  the  assessment  He  had  the 
assessmrat  warrant,  and  diagram  with  bhn 
at  the  time  he  made  the  demand,  having  re- 
ceived them  from  Lang  &  Ru^es  for  that 
purpose,  and  in  hts  return  states  that  he 
was  at  the  time  of  making  the  demand  the 
manager  of  Foley  ft  Keoian.  and  made  the 
demand  as  sttcb  manager.  This  affidavit 
was  prima  facte  evidence  of  his  cbaraoter, 
(Whiting  V.  Townsend,  67  Oal.  515.)  and 
there  is  no  evidence  In  the  record  that  he 
woB  not  their  manager.  His  testlnumy  at 
the  trial  that  he  was  the  agent  of  Lang  ft 
Uuggles  is  not  inconsistent  with  the  tact 
that  he  was  at  the  same  dme  the  ag^t  of 
Foley  ft  Keenan. 

The  objection  that  the  plolntUI  has  no 
title  to  the  assessment,  for  the  reason  that 
It  Is  derived  merely  throng  an  assignm^it 
to  him  by  Lang  ft  Buggies,  who  held  it  only 
as  security,  Is  without  merit  As  above 
stated,  the  title  ronained  In  Fc^y  ft  Kecnan 
notwithstanding  the  assignment,  and  Lang 
&  Buggies  were  merely  the  pledgees  thereof, 
(Civil  Code,  i  2987.)  with  a  lien  dependent 
upon  possession,  and  npon  the  reassignment 
to  the  plaintiff  this  llexi  was  tmnlnated. 
(Civil  Code,  S  2013.)  As  the  assignment  ftmn 
Lang  &  Ruggles  vested  the  plaintiff  with  no 
now  light  to  the  assessment,  it  may  dls- 
r^arded.  He  was  one  of  the  assignees  ot 
the  original  contractors,  and  by  virtue  theire- 
of  properly  made  a  party  plaintiff  her^ 
If  the  defendants  woiild  r^  npon  any  de- 
fect or  nonjoinder  of  parties  plaintiff,  this 
objectlcm  should  liave  been  presented  in  their 
answer.  The  Judgment  and  order  doiying  a 
new  trial  are  affirmed. 

We  conoon  BEATTT,  G.  J.;  GABOBTIE. 

J. 


(91  Cal.  Sin 

PARTRIDGB  et  al.  v.  LUCVAS  et  oL  (No. 
14,665.) 

(Supreme  Court  of  California.  8^  11,  1893.) 

BtBBET  IhPKOVBHBNTS  —  BB30LUT10N   OF  IXTBK- 
TIOIT — ASSESSMBHTB — APPBAL. 

1.  Under  a  statute  making  the  pass^K  ot 
a  resolution  of  intention  the  first  st^  to  be  tak- 
en-by  a  town  or  city  In  obtaining  JurisdicticHi 
to  let  a  contract  for  the  Improvenient  of  a 
street  to  be  paid  for  by  assessment  on  abutting 
property,  aurn  resolntion  giving  jmnsdietion  to 
make  only  those  improvements  described  there- 
in, a  resolution  of  inteotion' to  order  a  street 
macadaiDizud  gives  no  authority  to  indnde  in 
the  contract  a  provision  for  rock  cutter  ways. 

2.  Under  Act  March  18.  188^  fi  11.  provid- 
ing that  no  assessment  for  street  improvements 
shall  lie  held  invalid,  except  on  appeal  to  the 
city  coancil,  for  defects  therdn,  as  In  proceed- 
ings priw  thereto,  where  notice  of  intention  to 
order  the  wwk  to  be  done  for  whldi  the  assMS- 
ment  is  made  has  been  published,  one  is  not 
obliged  to  appeal  from  an  assessment  inclading 
the  coat  of  work  not  Included  in  the  resolution. 

3.  An  aBsesemmt  including  the  cost  of  work 
not  embraced  in  a  reatrintlon  of  intoDtioB  If 
wholly  void. 

Department  2.  Appeal  from  n^eriw  cmrt; 
Marltt  county;  F.  M.  AngeUottl,  Jndga. 
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Action  b7  Partridse  uid  others  agidiut 
Lucas  and  others  oa  a  street  aasesiment. 
A  demurrer  to  the  comi>lahit  -vna  sustained, 
and  plaintlffB  appeal.  Afflnncd. 

D.  IL  Whlttcmore.  tor  appellants.  Sldacy 
V.  Smith,  for  respi^dideuts. 

DB  UATBN,  J.  This  Is  an  action  to  re- 
CfrTor  upon  a  street  assessment.  In  the 
mpeidw  court  a  drauurrw  to  the  complaint 
was  sustained,  and  judgment  thereupon 
rendered  for  defendants.  Plain  tiffs  appeal 

1.  It  is  well  settled  that  "tiie  passase  and 
publication  ot  the  rescdutloa  of  intenUoa 
on  acts  by  whldi  the  board  acquires  Ju- 
risdiction, and  by  those  acte  th^  acquire 
jiuisdiction  to  make  only  audi  improve- 
ments aa  they  deeoibed  In  the  reetdutioa; 
and  th^  cannot,  therefore,  lawfully  cause 
work  other  than  that  which  la  described  to 
be  performed."  Beaudiy  t.  Valdes,  32  CaL 
27ti;  Hhnmtimann.T.  Satterlee,  60  CaL  68. 
The  complaint  alleges  that  the  board  of 
trnstees  ot  the  town  ot  San  Kafael  passed 
a  restdudon  declarhig  it  to  be  ttie  inten- 
tiwoC  such  board  to  order  "tliat  B  street 
•  •  •  be  nuuotdamlzed,**  and  thereafter, 
assuming  to  act  under  such  resolution  <tf  la- 
tenUon,  awarded  to  plaintiffs  a  contract  to 
macadamize  the  street  mentlMied,  and  also 
to  construct  therein  rock  gutter  ways, 
"fwmed  by  laying  flat  stones  ev&i  <m  th^ 
uffper  surfaces,  *  •  *  and  not  mwe  than 
nine  inches  square;  *  *  *  the  stwe  to 
be  hand  laid  •  *  •  and  securely  spawled 
wfaoe  openings  between  the  ;)olBts  occur;" 
the  Intttstices  to  be  filled  "with  dean,  hard 
rock,  flndy  bnricen  and  screened."  It  is 
plain  that  the  work  described  In  the  reso- 
lution of  Intention  did  not  indnde  the  con- 
stmctlon  of  rock  gutter  ways  in  the  street 
to  be  macadamized;  and  therefore  the 
board  of  trustees  did  not,  undw  the  rule 
above  stated,  acquire  jurisdiction  to  contract 
for  such  gutter  ways,  and  the  contract  as  to 
these  Is  void.  The  wwd  "macadamize" 
has  a  fixed  and  definite  meaning,  aikd  leten, 
not  <mly  to  the  kind  of  material  to  be  used 
In  corering  a  street  road,  but  also  the 
maimer  In  which  It  Is  to  be  Iqid.  It  means 
to  cover  a  street  or  road  "l^  the  process  In- 
troduced Macadam,  cmisists  of  the 
use  of  small  stones  of  a'  miiform  con- 
solidated and  levded  by  heavy  roilws." 
13  Amer.  &  Eng.  Ene.  Law,  p.  1194.  The 
constructioa  of  rock  gutter  ways  in  the  man- 
ner described  In  the  contract  awarded  to 
plaintiffs  is  smnethlng  enttLrdy  different  from 
the  ordinary  work  of  macadamizing  the  sur- 
face of  a  street,  as  thus  defined,  and,  nnless 
expressly  named  and  called  for  In  a  con- 
tract, the  contractor  undertaking  simply  to 
macadamise  a  street  would  not  be  required 
to  construct  such  gutter  ways,  In  order  to 
complete  his  ccmtract;  and,  althou^  it  may 
be  true  that  In  many  Instances  such  gnttH 
w^s  would  be  of  great  beoefit  to  stueets 


paved  with  macadam,  still  tbis  fact  would 
not  raider  th^  constructiwi  In  such  streets 
any  the  less  a  distinct  Improvemttit,  and  one 
not  to  be  deemed  as  induded  in  a  molutliHi 
of  IntentlMi  or  a  contract  to  macadamize  a 
street,  unless  particularly  named  In  such  res- 
olution or  contract  A  resolution  o€  Inten- 
U<m  to  macadamize  a  street  gives  no  notice 
of  an  Intention  to  construct  gutter  ways 
therein  of  any  dlffOTcnt  material  than  mac- 
adam, or  to  be  laid  in  any  different  man- 
nae,  or  at  a  greater  cost  per  foot,  than  the 
other  portions  of  the  street  between  the 
cuzUng. 

Tne  case  ot  Burk  v.  Altsdiul.  08  CaL  683, 
6  Pac.  B^  398,  dted  by  the  ^alntilCE^  does 
not  dedde  that  rock  gutter  vrays  are  In- 
duded within  tlie  g^ieral  definltimt  ol  the 
word  "macadamize,"  or  that  under  a  reso- 
lution of  Intention  to  macadamize  a  street 
the  authorities  of  a  town  or  dty  would  have 
Jurtedicticoi  to  let  a  contract  for  rock  gutter 
ways,  also.  The  contract  und»  considera- 
tion in  that  case  was  not  attacked  upcm  the 
'  ground  that  It  was  not  within  the  tenon  of 
the  resolution  of  Intention,  but  the  objec- 
tion was  that  the  statute  did  not  authorize 
an  asBessmmt  upw  the  abutting  pit^erty 
to  pay  the  costs  of  constructing  sndi  gutter 
ways  in  a  street;  and  the  court  simply  hdd. 
In  that  case,  that  the  constructitm  of  audi 
gutter  ways,  altlioug^  not  specially  named 
In  the  stetute,  might  be  properly  induded  in 
tlie  resolution  ot  Intention,  under  the  gai- 
eral  power  which  was  given  tne  board  of 
BupervlsiMS,  in  the  act  there  construed,  "to 
order  any  other  work  to  be  done  which  ifhiill 
be  necessaiy  to  make  and  complete  the 
whole  or  ai^  pmrUon  of  said  street,"  etc 
So,  In  tills  case,  tiie  board  of  trustees  txt 
San  Bafitd,  under  the  general  power  to  the 
same  effect  given  sndx  board  by  section  2 
of  the  act  of  March.  1885,  (St  1885,  p.  147,) 
might  have  Induded  the  laying  oi  the  gutter 
ways  In  ito  resdution  ist  Intmtion;  but,  as 
It  did  not  tiiere  was  no  authority  to  eat&e 
Into  any  contract  for  their  construction. 
The  case  ot  McNamara  v.  Estes,  22  Iowa, 
aM»  also  dted  by  phtlntiffs,  is  more  neariy 
In  point,  and  yet  does  not  dedde  the  exact 
question,  we  are  now  considering.  In  tliat 
case  it  was  decided  that  und»  a  gennal 
power  to  macadamize  streets  a  town  mi^t 
also  cwistnict  gutter  ways,  and  we  presume, 
although  It  Is  not  so  stated,  rock  gutter 
ways.  The  court  in  effect,  there  held  that 
the  power  to  construct  such  gutter  ways 
was  falriy  embraced  In  the  general  power  to 
macadamize,  and  was  Inddent  thereta  The 
question  before  us,  however,  arises  undor  a 
stetute  whldi,  while  it  cMifers  power  upon 
dties  and  towns  to  macadamize  streets,  and 
construct  rock  gutter  ways  therein,  also  re- 
quires the  passage  and  publication  oC  a  reso- 
lution of  Intention,  describing  the  wortc  In- 
tendeu  to  be  done,  aa  a  condition  precedent 
to  the  ri^t  to  entet  into  a  cmtract  ther»- 
for.   Tbo  object  ot  this  statute  Is  to  give- 
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notice  to  ownwB  of  properl?  who  would  be 
affected  by  the  contemplated  tmprovement, 
In  order  tbat  they  may  be  heard  In  oppo- 
sition tbraeto^  if  they  desire,  (Emery  t.. 
Gob  Co^  28  Cal  370;)  and.  while  it  la  not 
neceeaary  that  the  resoIndMi  of  intention 
ahould  be  as  full  and  minute  as  spedflcauons 
cwtalned  In  a  contract,  still  such  reecdutlon 
must  contain  a  general  descriptloQ  ot  all 
that  is  Intended  to  be  done;  and  as  rock 
gutter  ways  are  not  necessarily  any  port  of 
the  work  of  macadamizing  a  street,  and  are 
capable  at  being  easily  described  as  a  sepa-' 
rate  and  distinct  part  of  the  improTemrait  of 
a  street,  when  tbsit  construction  is  deemed 
necessary  or  prt^cr  In  connection  wiUi  the 
macadamizatlon  of  a  street,  tb^  must  be 
mentioned  in  the  resolnUon  of  Intoitlm  in 
order  to  justi^  a  contract  for  thdr  con- 
struction. The  rule  whldi  requires  tiie 
board  ot  trustees  or  city  councU  to  fce^ 
strictly  within  the  resolution  of  Intention 
is  not  a  harsh  one,  and  a  contractor  ouf^t 
certainly  to  have  no  difficulty  tn  detmnin- 
Ing  whethw  the  wotk  specified  in  his  coo* 
tract  ftUls  wl^n  the  general  descrlptifm  of 
tliat  named  in  the  residuUon  of  Intention, 
and  which  rcs<duti(Hi,  under  the  statute^  Is 
title  first  and  necessary  st^  to  ue  takai  by 
the  town  or  dty,  in  obtalidng  jurisdiction 
to  let  any  contract  for  the  improvemrat  ot 
a  street,  to  be  paid  for  au  aaseesmoit 
iqion  abutting  prcq>«rty. 

2.  It  Is  dalmed  by  the  appdlants  tiiat,  as 
the  cost  of  the  gutter  ways  could  have  been 
separated  from  the  c<mtract  price  for  the 
macadamiring,  the  deCoidantB  waived  their 
right  to  object  to  the  assessment  made  to 
pay  the  contract  price  ot  both  tue  macad- 
amizing and  gutter  ways  by  not  appealing 
to  the  board  of  trustees  for  its  correction. 
But  we  do  not  think  so.  Section  11  of  the 
act  of  March  18,  1885,  before  referred  to, 
does  not  make  It  incumbent  upon  the  pit^ 
erty  ownra:  to  appeal  to  the  board  of  trus- 
tees or  city  council  for  the  correction  ot  an 
assessment  made  to  cover  the  cost  of  wc^ 
not  embraced  within  the  description  con- 
tahied  in  the  resolutioa  of  Intration  passed 
and  published  by  such  board  or  dty  council. 
Ferine  t.  Forbush,  97  Gal.  305,  32  Bep. 
•£4eXL  That  section  provides  that  "no  assess- 
ment shall  be  held  Invalid  exc^t  upon  ap- 
peal to  tbo  dty  councU.  as  provided  in  this 
section,  fcHP  any  eiror,  Infwmallty,  or  other 
defect  in  any  proceedings  prior  to  the  as- 
sessment, or  In  the  assessment  Itself,  where 
notice  ot  the  intention  of  the  d^  council 
to  «der  tile  work  to  be  d(me  tor  whldi  the 
assessment  Is  made  has  been  actually  pub> 
lished  in  the  designated  newspap^  of  said 
dty  for  the  loigUi  of  time  jvescribed  by 
law  before  the  passage  of  the  resolution  at- 
dering  the  work  to  be  d<me."  In  this  cose, 
as  we  have  se»i,  there  was  no  publication 
ot  any  intention  to  improve  the  street  by 
laying  rock  gutter  wf^s  th«-cin,  and  as  a 
conseQuence  of  this  the  objection  to  the  as- 


sessment because  the  cost  ot  sadi  gutter 
ways  was  induded  therein  was  not  waived 
by  the  foUure  of  defendants  to  ask  that  iha 
assessment,  be  corrected,  or  to  a^  for  a  new 
assessment  to  pay  only  the  contract  price 
for  the  work  wbich  was  d<Hie  In  macadam- 
izing tlie  street  The  assessment  sougM  hexe 
to  be  enforced  is  an  entirety,  and  must  stand 
or  fall  as  a  whtde;  and  as  it  Indudes  Oie 
cost  of  the  guttw  ways,  whldi  is  not  legally 
chargeable  upon  the  property  of  defendants, 
plalntifte  are  not  mtitled  to  maintain  the 
action.  Dyw  v.  Chase,  62  Gal.  440;  Don- 
nelly V.  Howard,  60  CaL  291.  Judgment 
affirmed. 

We  ocmcur:  FITZGBBALD,  J.;  HcFAB- 
LAND,  I. 

<99  Cal.  mi 

JOSmTA  HENDT  MACH.  WORKS  v.  PA- 

eiPIC  GABLE  CONST.  CO.  (No.  15.U7.) 
(Supreme  Court  of  Califoraia.  Aug.  31.  ISQS.) 

BBFSaBHCB— WhBIT  FrOPBR— ACTION  OK  AccoosTr 
—Goods  Sold  akd  Dslivbrbd— ADmBsioss  ix 

Plkadings— Effbct. 

L  Tn  an  action  at  law  to  recover  part  of 
the  price  of  soods  sold  and  delivored,  the  coart 
has  no  autiioiity,  except  by  agreement  of  the 
parties,  to  refer  the  cause  to  a  referee  "to  state 
an  account  between  the  parties,  and  report  a 
judgment  and  findings  in  saia  cause." 

2,  An  erroneous  order,  referring  Issaes  to  a 
referee  without  the  ounaent  of  the  parties.  Is 
not  a  ground  for  revmal.  If  no  exception  was 
reserved  thereto. 

8.  lu  an  action  at  law  for  the  recovery  of 
the  balance  of  an  account  for  Roods  sold  and 
delivered,  plaintiff  is  bound  by  an  admtsaioa  in 
the  complaint  as  to  the  amount  paid  on  the  ac- 
count, not  denied  by  defeudant,  and  cannot  re- 
cover  if  such  payment  is  greater  than  the  value 
of  the  goods,  or  the  price  agreed  to  be  paid 
therefor. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Frandsco;  F. 
W.  Lawler,  Judge. 

Action  by  the  Joshua  Ready  Machine 
Works  agahist  the  Pacific  Gable  Gonstruc> 
tlon  Company.  From  a  Judgment  tor  plain- 
tlir,  defendant  appeals.  Beversed. 

T.  Z.  Blakemnn,  for  appellant.  Bog« 
Jolmson,  for  respondent 

DB  HAVEN»  J.  The  complaint  In  this  ac- 
tion is  in  two  counts.  In  the  first  It  is  al> 
leged  that  the  defendant  Is  indebted  to  plaln- 
tifl!  in  the  sum  of  94,566.55,  "Oie  same  being 
the  balance  of  an  account  for  goods,  wares, 
and  merchandise  •  *  *  sold  and  delivned 
by  plalntllT  to  deCendant,  and  for  work  and' 
labor  and  SOTvices  poformed  thereon  and  in 
ctmnectlon  therewith  by  plaintiff,  at  defend- 
ant's •  •  •  request;  •  •  •  that  the 
whole  amount  and  aggregate  value  of  the 
Items  of  said  accoimt  is  the  sum  ot  $35,744.33, 
no  ^art  of  which  has  been  paid  except  the 
sum  of  $31,177.80,  leaving  the  aforesidd  bal- 
ance ot  $4,566.55  still  due  and  unpaid."  In 
the  statement  of  what  is  twmed  "a  furtt^r 
separate  cause  of  acticm,"  the  complaint  al- 
leges that  "plaintiff  sold  and  d^vered  to 
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defendant  certain  goods,  wares,  and  mer- 
cbandise,  and  performed  work  and  labor  In 
o<)nnoction  therewith,  at  defendant's  •  •  • 
i-equest,  all  of  which  were  of  the  reasonable 
value  of,  and  at  the  agreed  price  of,  ?35,- 
744.35,  which  Bald  sum  defendant  promised 
and  agreed  to  pay  therefor,  but  that  he  has 
refused  and  failed  to  pay  eald  sum,  or  any 
port  thereof,  except  the  sum  of  $31,177.80." 
Tlie  prayer  of  tbe  complaint  la  for  a  Judgment 
against  defendant  for  the  sum  of  H>6^5o, 
with  interest  thereon  from  June  13,  1390. 
The  answer  of  the  defendant  Joined  Issue 
with  the  allegation  of  the  complaint  as  to 
the  value  and  agreed  i»1ce  of  the  goods  sold, 
and  work  and  services  performed,  alleging 
that  the  whole  value  thereof  and  price 
agreed  to  be  paid  therefor  did  not  exceed 
$30,000,  and  further  alleged  that  plamtiff 
had  been  fully  paid.  The  plaintiff  recovered 
judgment  in  tlie  superior  court  for  the  sum  of 
$788.54,  with  interest  thereon  from  the  dato 
of  the  commencement  of  the  action  imtil 
the  rendition  of  the  Judgement,  amounting  In 
all  to  $892.85  and  costs.  The  defendant  ap- 
peals. 

1.  The  order  made  by  the  court  without 
the  consent  of  the  parties,  referring  the 
csMse  to  a  referee  "to  state  'an  account  be- 
tween the  parties,  and  report  a  Judgment 
end  findings  in  said  cause,"  which  was,  in 
effect,  a  reference  of  the  whole  case  for  trial, 
was  not  authorized  by  section  G39  of  the 
Code  of  Civil  Procedure.  The  action  is  an 
ordinary  action  at  law  for  the  recovery  of 
an  iiUoged  Indebtedness,  and  In  such  cases 
the  court  should  not  make  a  reference  for 
the  trial  of  all  the  Issues  therein,  except 
upon  agreement  of  the  parties.  Seaman  v. 
Mariani.  1  Cal.  336;  Grim  t.  Norrls,  19  Cal. 
140.  But  tlie  defendant  did  not  reserve  any 
exception  to  the  order  of  reference,  and, 
not  having  done  so,  cannot  now  insist  upon 
the  error  of  the  court  in  making  the  order 
aa  a  ground  for  the  reversal  of  the  Judgment. 

2.  The  defendant  further  contends  that  the 
findings  do  not  support  the  Judgment,  and 
ve  think  this  contention  must  be  sustained. 
The  reforee  fonnd,  and  upon  these  findings 
the  court  below  based  its  Judgment:  (1) 
That  there  was  a  balance  of  $788.54  due 
from  defendant  to  plaintiff  at  tlie  date  of 
the  commencemait  of  the  action  "upon  the 
account  for  goods,  wares,  and  merchandise 
theretofore  wxM  and  d^vered  by  plaintiff 
to  defendant  at  the  request  of  the  defend- 
ant, and  for  woiic  and  labor  and  services 
performed  thereon  and  In  connection  there- 
vrtth."  (2)  '*That  the  whole  amount  and  ag- 
gregate Taloe  of  the  items  of  said  account  Is 
me  sum  of  $26337.35;  that  $2«.068.81  there- 
of has  been  paid,  and  that  said  anm  ct 
9788.54  *  *  *  Is  the  balance  on  aald  ac- 
count remaining  due  and  unpaid."— and  that 
plaintiff  did  not  sell  and  deUrer  to  defend- 
ant any  goods,  wares,  and  merchandise,  or 
perform  any  work  and  labor  in  oonnectfon 
therewith,  other  than  as  thus  found. 


The  value  of  the  goods  and  merchandise 
sold,  and  work  and  services  performed,  by 
plaintiCF,  or  the  price  agreed  to  be  paid  there- 
for, was  a  material  Issue  In  the  case,  and  the 
plaintiff  Is  not  entitled  to  recover  in  this 
action  unless  sncfa  agreed  price  or  value 
exceeds  the  amount  admitted  by  the  plead- 
ings to  bare  been  paid  by  defendant  on  ac- 
count  Oiereof,  and  the  finding  of  the  court 
is  that  such  agreed  price  or  value  Is  less 
than  the  amount  of  such  admitted  payments. 
The  further  finding  of  the  court,  that  de- 
fendant has  only  paid  $2(1,068.81  on  account 
of  the  matters  alleged  in  the  complaint  as 
constituting  plaintiff's  cause  of  action,  must 
be  disregarded,  because  such  finding  is  con- 
trary to  the  admission  contained  In  the 
pleadings.  The  plaintiff  alleges  in  the  com- 
plaint that  d^endant  has  paid  to  it  $31,- 
177.80  on  account  of  the  matters  alleged  In 
the  complaint,  and  that  fact,  not  being  de- 
nied in  the  answer.  Is  oonclusive.  White  t. 
Douglass,  71  CaL  115,  11  Pac  I^p.  860; 
Hill  T.  Den,  64  CaL  6.  But  the  plaintiff  con- 
tends that  the  action  is  simply  one  to  re> 
cover  the  balance  of  an  account,  and  that 
the  allegation  aa  to  the  debit  and  credit 
sides  of  the  account  is  not  materlaL  Un- 
questionably. It  Is  not  necessary  that  Ih^e 
should  be  such  particularly  In  the  statement 
of  a  cause  of  aicUon  to  recoTW  the  general 
balance  alleged  to  be  due  upon  an  account 
as  is  fouud  In  the  complaint  here.  But  it 
does  not  follow  that  such  partlcnlar  allega- 
tions, when  made,  are  to  be  treated  as  Im- 
material, and  not  binding  upon  the  party  al- 
leging such  focts.  On  the  contrazy»  we  are 
of  the  opinion  that  a  statement  such  as  la 
found  in  the  present  complaint,  of  the  amount 
which  defendant  has  paid  on  account  of  the 
matters  therein  alleged.  Is  to  be  treated  as 
an  admission  of  the  fact  by  the  plaintiff, 
and,  when  net  put  in  Issue  by  the  answer, 
effect  must  be  given  to  it  by  the  court  The 
Judgment  must  be  reversed,  and  the  cause 
remanded,  and  ^e  plaintiff  should  have 
leave  to  amend  Its  complaint  Judgment  rc- 
't  ersed,  and  cause  remanded  for  a  new  trial. 

W«  concur:  FITZGERALD,  J.;  McFAR- 
LAND,  J. 


m  Cal.  4M) 

SHAIN  V.  PETERSEN.   (No.  14,471.) 
(Snpreme  Court  of  Collfumla.    Sept  6,  1893.) 
Refehence— Waives  of  Objections— Ikreoulak- 

ITIES  IN  PkOCBDL'KE. 

1.  Though  a  oonrt  make  an  order  of  ref- 
erence to  take  testimony  without  consent  of  the 
parties,  which  it  was  authorized  to  make  only 
with  their  coasent,  still,  they  having  appeared 
before  the  referee  witbont  objection,  and  never 
havioff  objected  to  the  order  before  appeal  was 
takt'D  tn  the  supreme  court,  objection  will  be 
held  to  have  been  waived  to  the  reference. 

2.  A  judgment  will  not  be  reversed  for 
mere  Irregulatities  of  procedore,  objected  to  for 
the  first  time  on  appeal. 

Department  2.  Appeal  from  superior 
court,  dty  and  county  at  San  S^»n<dsco; 
F.  W.  Lawler,  Judge. 
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Acticm  by  Shalii  against  Petersen.  Judg- 
ment for  plaintiff.   Defendant  appeals.  Al- 

flrmed. 

Nagle  &  Nagle,  for  appellant  Vincent 

Neale,  for  respondent. 

DE  HAVEN,  J.  This  actton  was  brongbt 
by  plaintiff,  as  assignee  of  Knowls  &  Ca, 
to  recover  $607.17  for  goods,  wares,  and  mer- 
chandise allied  to  have  been  sold  by  said 
Knowls  &  Oo.  to  defendant  The  plaintiff 
recovered  a  Judgmoit  for  the  full  amount  de- 
manded, and  from  this  Judgment  and  an 
order  denying  his  motion  for  a  new  trial, 
the  defendant  appeals. 

The  conrt  made  an  orHer  referring  tiie  case 
to  one  W.  H.  Barrows  "to  ttdte  the  pnx^ 
of  all  material  allegations  In  the  complaint 
and  to  report  the  same  to  the  court"  This 
order  does  not  appear  to  have  been  made 
by  consent  and  the  action  was  not  of  such 
a  character  that  the  court  was  authorized 
to  make  the  order  without  the  consent  of 
parties.  The  parties,  however,  appeared  be- 
fore the  referee  without  objection,  and 
submitted  their  testim<my,  and  no  objection 
to  sndi  order  was  ever  made  In  the  snparlor 
court  Under  these  circumstances,  the  ap- 
pellant must  be  held  to  have  waived  all  ob- 
jections to  snch  reference.  This  court  will 
not  midolake  to  review  the  action  of  the 
trial  court  in  making  an  order  of  reference, 
In  the  absraice  €t  an  exception  tiioreto  by 
the  party  complaining  of  such  ruling. 
Joabua  Hendy  Mach.  Wo^  t.  Padflc  Oable 
Oo..  38  Paxj.  Rep.  1084. 

The  taking  of  testimony  before  the  referee 
was  concluded  on  April  2S,  1890;  and  oa 
the  day  following,  as  appears  from  the  bill 
ci  exceptions,  the  court  wllliout  consent  of 
def^dant  made  a  further  order,  referring 
the  case  "to  W.  H.  Barrows,  Esq.,  to  try  aU 
the  issues  In  said  action,  botii  of  fact  and  of 
law,  and  repent  a  finding  and  Judgment 
thereon  to  the  court  with  all  convenient 
dlspatdL"  No  exception  seems  to  have 
been  taken  to  tills  order,  and  thereafter  the 
referee  made  his  repoiiv  in  which  he  re* 
turned  to  the  court  all  the  evidence  taken 
before  him  under  the  first  order,  together 
with  hla  finding  of  facts  and  conclusion  of 
law  that  the  plaintiff  was  entitied  to  a  Judg<- 
ment  for  the  amount  <daimed  by  Um  in  the 
complaint;  and  the  plaintiff  thereupon 
moved  f(w  Ju^mrat  **upon  aU  the  papas 
oa  file  in  said  action,  and  uprai  the  report, 
findings,  and  decree  ot  said  referee."  Up- 
<Ht  the  hearing  of  this  moticm,  defendant 
appeared,  and  mode  specific  exceptions  to 
certain  of  ttie  findings  upon  the  ground  that 
the  same  were  contrary  to  the  evidence. 
The  motion  was  submitted  to  the  court  up- 
on these  exceptions.  The  case  may  tliere- 
f  we  be  considered  as  tf  It  had  been  submit- 
ted to  the  court  for  decision  upon  the  evi- 
dence taken  before  the  referee,  and  em- 
bodied in  his  re[H>rt  The  court  thereafter 
entered  Judgment  fw  the  plaintiff  in  ac- 


cordance with  the  refnee's  vapoct  The  de- 
fendant then  moved  far  a  new  trial,  -apon 
which  motion  the  findings  of  the  r^eree  ap- 
pear to  have  been  treated  as  findings  of  the 
court,  and  the  rulings  made  by  the  r^eree 
in  the  admlBslon  and  excluaioa  of  evidence 
as  rulings  of  tbe  court  Hie  motion  for  a 
new  trial  was  denied.  The  trial  in  the 
court  below  was  irregular,  but  for  that  tue 
appelant  seems  to  have  been  as  mudi  z«- 
sponslble  as  the  respondent;  and  we  do 
not  think  the  Judgment  sbonld  be  rereraef 
because  of  objections  to  mere  matters  of  pro- 
cedure, which  are  uiKed  here  for  the  first 
time.  Upon  the  Issae  as  to  the  amount  te- 
wiainiTiy  unpaid  by  ^pellant  upon  tiie  ac- 
count sued  ugoa  at  the  date  of  tiie  oom- 
menoement  of  this  action,  the  evidence  in- 
troduced by  plaintiff  was  somewhat  vague 
and  indefinite,  but  still  we  cannot  say  that 
the  finding  of  the  court  upon  this  point  has 
no  evidence  upon  which  to  rest  for  its  sup- 
port We  find  no  error  In  the  record,  of 
which  appellant  can  complain.  Judgment 
and  ordee  afiSrmed. 

We  concur:  HcFABIAND,  J.;  FITZ- 
QBRALD,  J. 


«  CaL  Unreii.  IXt) 
PETERSEN  V.  SHAIN  et  al.   (No.  14,613.) 
MOOSER  V.  PETERSEN  et  al. 
(Supreme  Court  of  Galifomia.    Aug.  16.  1898.1 
Mechanics'  Lisns  —  Pleadingb  and  Findisoo  — 

VaBIAKCK — JUDQMBNT —  PaTMEST  OP  SuBCOS- 

TRACTOB— What  Constttdtes, 

1.  In  coDBoIIdated  actions  to  establish  me- 
chanics' liens  by  P.,  a  subcontractor,  against 
the  contractor  and  owner,  and  by  i/L,  a  mate- 
rial man,  against  P.  and  such  contractor  and 
oxmee,  the  complaints  both  aUeged  that  P.  was 
the  snbeontractor  and  performed  the  woric,  and 
that  M.  furnished  the  materials  to  P.  These 
iiIlegationB  were  not  denied.  The  court  found 
that  P.  &  Co.,  a  copartnership,  made  and  per- 
formed the  subcontract;  that  AL  fnmistied  the 
mat»iala;  and  that  the  contractor  paid  P.  A 
Co.,  who  in  turn  paid  M.  Heid,  that  a  judg- 
ment for  defendants  in  the  consolidated  case 
was  not  erroneous,  on  the  ground  that  su<^ 
findings  were  contrar;  to  the  admissions  of  the 
pleadings,  since  the  acceptance  of  payment  hj 
such  firm  implies  P.'s  omsent  and  must  be 
considered  as  payment  to  him. 

2.  It  appeared  that  the  nmtraetor  deHvered 
to  M.  certain  checks,  payable  to  the  order  of  P. 
&  Co.,  to  enable  him  to  get  his  pay,  and  that 
thev  ludorsed  the  chocks  to  him.  but  the  latter 
applied  the  money  to  payment  of  other  indebted- 
ness due  him  from  tmch  firm.  BM,  that  a  fiod- 
ing  that  M.  was  paid  was  projter,  and  not  in- 
consistent  with  otbo:  findings. 

OtmunlssUmos'  dedWmi.  D^artment  1. 
Appeal  from  superior  court  dty  and  county 
of  San  Frandsco;  Bugcsie  R.  Oaiber,  Jodga 

Two  actions,  conat^dated:  One  hfB.lL 
Petersen  agiUnst  B.  R.  Shain  and  one  Drex- 
ler,  to  recovw  a  personal  Judgm^t  *g«*"^ 
Shain,  as  contractor,  and  to  enforce  a 
mechanic's  lioi  for  latxH*  done  and  matertela 
furnished  by  plaintiff  as  subcontractor  in  the 
construction  of  a  bulldtng  tot  Drexler;  and 
the  oth&c  by  G.  S.  Mooeor  against  H.  M. 
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Petersen.  B.  R.  ShaJn,  and  Drexler,  to  re- 
cover of  defendant  Petersen  a  sum  claimed 
to  be  due  for  materials  furnished,  and  to  en- 
force a  mecbanlc'ti  Ueii  asiunst  such  huildinfr. 
From  judgments  In  favor  of  defendants  Sbain 
and  Drexlcr  In  tlie  consolidated  aeOoa,  plain- 
tiffs appeal.  Affirmed. 

William  Six,  for  appellants.  Vlnoesit 
Meall,  tor  respondents. 

VANCUEP,  C.  Action  to  recover  money 
judgments,  and  to  enforce  mechanics'  llois 
for  labor  done  and  materials  furnished  in 
constructing  a  brick  building  known  as  the 
"Drexler  Building."  The  two  actions  were 
consolidated  and  tried  t(^ther.  Drexler 
was  the  owner  of  the  building,  Shaln  the  wig- 
Inal  contractor,  Petersen  a  subcontractor  di- 
rectly under  ShaJn,  and  Mooser  a  subcon- 
tractor under  Petersen.  In  the  first  action, 
Petersen  seeks  to  recover  a  personal  Judg- 
ment against  Shaln  for  a  balance  of  $561.70. 
alleged  to  be  due  the  former  on  his  subctm- 
tract  with  the  latter,  and  also  to  ^orce  a 
Hen  therefor  upon  the  building  against  the 
owner.  In  the  second  action,  Mooser  seeks 
to  recover  from  Petersen  the  sum  of  $959.75, 
alleged  to  be  due  him  on  his  subcontract 
with  the  latter,  for  materials  furnished,  and 
to  enforce  a  lien  therefor  upon  the  same 
building.  The  defendants  in  the  first  action, 
Sliain  ant)  Drexler,  denied  any  indebte<lness 
of  the  defendant  Shaln  to  the  plaintiff,  Peter- 
sen, and  alleged  full  payment  by  Sbolu  of 
all  sums  due  Petersen  on  liis  subcontract,  be- 
fore Petersen  filed  hts  claim  of  lien.  The 
court  found  the  denial  of  Shaln's  Indebted- 
ness to  Petei-sen,  and  the  averment  that  such 
indebtedness  had  been  fully  paid,  to  be  true, 
oAd  gave  Judgment  for  defendants.  In  the 
second  action,  (Mooser  v.  Petersen,  Shaln, 
and  Drexler,)  Petersen  did  not  answer,  but 
it  does  not  appear  that  his  default  was  en- 
tered. Shaln  and  Drexler  answered,  denying 
all  alleged  Indebtedness,  and  averring  pay- 
ment In  full  tor  all  materials  alleged  to  have 
been  fnndshed  by  plaintiff  to  Petersen  to 
be  used  in  the  ocHiBtructlon  of  said  building. 
The  coort  also  found  this  answer  to  be  true, 
and  adjudged  that  the  plaintiff,  Mooser, 
"take  nothing  by  this  actlcMi  as  against  the 
defendants  Shaln  and  Drexler;"  that  plain- 
tiff's claim  ot  lien  is  void,  and  la  set  aside; 
and  that  said  defendants  recover  their  coets. 
Both  plaintiffs,  by  a  Joint  notice,  appeal 
from  the  Judgments  in  the  consolidated  ac- 
tixm,  "In  favOT  of  said  defendants  Shaln  and 
Drexler."  But  Mooser,  the  plaintiff  in  the 
secwd  action,  has  not  appealed  from  the 
judgment  therein,  so  far  as  It  is  In  fiivor  of 
the  defendant  Petersen,  to  whom  he  fur^ 
nished  the  materials,  and  against  whom  he 
prayed  tor  a  perscHuU  Judgment;  and  no 
point  is  made  here  upon  the  failure  at  the 
court  to  render  a  personal  Judgment  against 
Peterstai  upon  his  default  The  aj>penls  are 
upon  the  naiied  Judgment  roll  In  the  con- 
solidated action,  without  any  bill  of  excep- 


tions. In  both  cases  Drexler  Is  sued  as  ad- 
ministrator ot  George  H.  Dana,  as  well  as 
personally,  but  his  <diaracter  as  adminlstratM' 
is  Immaterial  for  any  purpose  of  this  appeal. 

Appellants'  counsel  contends  that  Qie  find- 
ings are  contrary  to  admissions  of  the  plead- 
ings, and,  consequently,  that  the  Judgment 
Is  erroneous.  It  is  true  that  It  is  alleged  hi 
both  complaints  that  Petersen  was  the  sub- 
oontractor  under  Shaln,  nna  performed  the 
work,  and  that  Mooser  furnished  the  ma- 
terials to  Petersen  at  his  request;  and  these 
allegations  are  not  denied.  The  court  foimd, 
however,  that  Petersen  &  Co.  (a  copartner- 
ship, composed  of  Petersen  and  his  son)  made 
and  performed  the  sulicontract,  and  that 
Mooser  furnished  the  materials  to  Petersen 
&  Co.  The  Judgment,  however,  does  not 
depend  nprai  these  findings,  but  rests  solely 
upon  the  finding  of  payment  to  Petersen 
and  Mooser.  The  court  found  that  the  total 
value  of  the  labor  and  materials  done  and 
fm-nished  imder  the  subcontract,  including 
the  materials  furnished  by  Mooser,  was  only 
$2,65S.75.  That  Shaln  drew  his  checks  ou 
tlie  Pacific  Bank  In  favor  of  Petert^en  & 
Co.  as  foUows:  March  19,  1S89,  $400;  March 
23,  $200;  March  29.  $500;  April  20,  $630; 
April  27,  $00;  June  S,  $500;  June  14,  V^OO. 
That  the  last  two  checks,  each  for  $500, 
were  delivered  by  Shaln  to  Mooser  to  enable 
Iilm  to  obtain  payment  from  Petersen  &  Co. 
for  the  materials  furnished  by  him,  and 
were  Indorsed  to  h!m  by  Petersen  &  Co.; 
who  credited  the  same  to  Shaln  on  the  sub- 
contract, and  that  they  were  paid  to  Mooser 
by  the  bank.  'ITiat  the  other  five  checks 
were  paid  to  Petersen  &  Co.,  who  credited 
them  also  to  StuUn  on  the  subcontract.  It 
is  thus  found  that  Shaln  paid  to  Petersoi 
&  Co.  $2,790,  with  which  sum  he  was  cred- 
ited on  account  of  Petersen's  sul>con  tract, 
which  caUed  for  only  $2,754.55.  I  think 
the  payments,  thus  accepted  and  credited 
by  Petersen  &  Co^  as  payments  oa  Peter- 
sen's subccmtract,  should  be  ccrasidered  as 
paym^ts  to  Petensen  on  that  contract,  since 
such  acc^tance  and  credit  implies  Petersen's 
cons<sit.  Indeed,  he  expressly  admits  In  his 
complaint  that  he  had  been  paid  $2,102.85, 
which  necessarily  Indnded  payment  for  a 
large  portion  of  the  materials  furnished  by 
Mooser.  Can  it  be  presumed  that  this  pay- 
ment of  $2,192.85  was,  In  addition  to  the 
payment  of  $2,790  to  Petersen  &  Co.,  by 
checlES  <Hi  the  bank?  If  so.  Stiain  bad  paid 
to  Petersm  and  Petersen  &  Go.  $4,982.85  on 
a  contract  which,  according  to  the  complaint, 
bound  him  to  pay  only  $2,754.55,  and,  ac- 
cording to  the  finding  of  the  coart,  only 
$2,058.75.  The  finding  that  nothing  was  doe 
or  owing  from  Sbain  to  Petersui  is  at  least 
a  necessaiy  inference  frmn  the  other  facts 
found  and  admitted.  What  was  accepted 
and  credited  as  payment  by  Petersm  &  Co. 
was  necessarily  so  accepted  and  credited  by 
Petersen. 

The  only  point  made  on  Mooser's  appeal 
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Is  founded  on  the  eleventh  finding,  to  the 
effect  that,  when  Mooser  drew  the  money 
on  the  two  checks  drawn  by  Shoin  and 
Indorsed  by  I'etersen  &  Co.,  he  applied 
the  nuHiey  ($1,000)  to  the  payment  of  a 
prior  debt  due  him  from  Petersen,  accord- 
ing to  an  agreement  between  him  and  Peter- 
sen made  on  May  1,  1889,  S9  days  before  the 
first  of  said  chedES  waa  drawn,  and  46  days 
prior  to  the  date  of  the  second  check.  As 
before  stated,  those  checks  were  delirercd 
to  Mooser  by  Shaln  to  enable  him  to  obtain 
payment  from  Petersen  &  Ca  for  the  ma- 
terials furnished  by  him  for  the  Drexler 
building.  Shain,  as  the  original  contractor, 
was  bound  to  clear  the  building  of  all  liens  for 
labor  and  materials  done  and  furnished  by  hia 
sobcontractor,  Petersen,  and  therefore  was 
Int^^ted  In  having  Petersen's  subcontractor, 
Mooser,  paid  for  all  materials  furnished  by 
Mm.  Under  these  drcumstnuccs,  Slmln. 
with  the  consent  of  Petersen,  had  a  rljiht  to 
pay  Mooeer  for  the  materials  furnished  by 
him,  and  to  direct  the  application  of  the 
payment  to  that  purpose;  and  the  court 
found  that  Mooser  was  fully  paid  by  the 
two  checks.  This  ultimate  fax:t,  upon  which 
the  Judgment  In  favor  of  the  owner  and 
original  contractor  rests,  is  not  Inconsistent 
with  any  other  Undlng.  Even  the  probative 
facts  found  tend  to  prove  it  But  the  suffi- 
ciency of  the  evidence  to  prove  It  cannot  be 
questioned  on  this  appeal  upon  the  judgment 
roll  alone. 

Counsel  for  appellants  lays  some  stress 
upon  the  finding  that,  at  the  time  the  claims 
of  liens  were  filed,  there  remained  unpaid  to 
Shain,  the  original  contractor,  |4,188  of  the 
original  contract  price,  and  therefore  the 
owner  would  suffer  no  injury  by  lieing  com- 
pelled to  satisfy  the  alleged  liens  of  the 
plaintiffs.  This,  however,  would  be  small 
comfort  to  Sltatn,  the  original  contractor,  who 
paid  Mooser  for  the  purpose  of  preventing 
his  claim  of  lien,  and  thereby  aiabling  him- 
self to  obtain  from  the  owner  full  payment 
of  the  original  contract  price.  The  case  of 
Lomber  Ga  t.  Neal,  91  Col.  802,  27  Pac 
Rep.  743,  is  not  in  point  for  appellants.  I 
think  the  Judgment  In  each  oi  these  causes 
should  be  affirmed. 

We  concur:  TBMPL^.  C;  HAYNES,  C. 

PISR  CURIAM.  For  Uie  reasons  ex- 
in«88ed  in  the  foregoiiig  opinion,  the  Juds- 
m<mt  In  eadi  of  these  causes  is  affirmed. 


(M  Cel.  s») 

BIRCH  T.  SATJE.    (No.  15,167.) 
^Supreme  Court  of  California.    Aug.  16.  1893.t 

BCILDINO  COSTHACT — ACTIOS  BT  COSTKACTOR  — 
EVIDEN'CR  —  AllMiaSIONB  OF  AROHITBCT  —  WlT- 
HESS— IhFEACHMENT. 

1.  In  an  action  by  a  contractor  to  rpcover 
for  piitting  HQ  elevator  In  liefcndaat's  buililiiii^. 
In  which  defoiiiltint  claimtnl  damagpH  for  im- 
proper conRtructinn  of  certain  pipes,  it  is  prror 
to  p^mit  plaintiff  to  testify  thut  defendant's 


architect  admitted  that  he  gave  "InalmctionB 
to  put  up  the  pipes  in  that  manner,"  where  it 
did  not  appear  that  such  architect  was  defend- 
ant's agent  when  the  admiraion  was  made,  nor 
that  it  related  to  a  traa8action  then  depending. 

2.  It  is  error  to  admit  evidence  to  impeach 
the  testimony  of  a  witness  as  to  his  atateraents 
made  ont  of  court,  when  the  proper  foan<iation 
has  not  been  laid  by  calling  the  attention  of 
such  witness  to  the  time  and  place  at  which  it 
is  claimed  such  statements  were  made,  as  re- 
quited by  Code  CivU  Proc.  I  2062 

Commissioners*  decldon.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Walter  H.  Levy,  Judge. 

Action  by  William  H.  Birch  against  Joseph 
P.  Hale  to  recover  a  balance  due  oa  a  con- 
tract for  the  construction  of  an  elevator  In 
defendant's  building.  From  a  judgm^t  for 
plaintiff,  and  from  an  wder  denying  his  mo- 
tion for  a  new  trial,  defendant  appeals.  Re- 
versed. 

Alex.  D.  K^es.  for  appelant.  0.  E.  K. 
Bf^oe,  tor  respondent. 

BELCHER,  C.  In  March.  1890,  Wm.  H. 
Birch  &  Co.  entered  into  a  written  contract 
with  the  defendant  to  erect  for  him  In  the 
building  situate  at  the  northwest  anmer  ct 
McAllister  and  Larkln  streets.  San  Fnu^ 
Cisco,  a  safety  hydraulic  passengo'  elevator, 
and  to  furnish  the  pumps  and  ma(diinery 
necessary  to  be  used  therewith.  The  con- 
tract provided  that  the  elevator  should  have 
attached  to  It  an  air  I»^e,  which  the  con- 
tractors would  test  in  a  certain  specified 
manner,  and  should  be  capable  of  lifting 
2,000  pounds  at  least,  and  should  be  put  in 
complete  running  order,  according  to  the 
specifications.  The  contract  fixed  the  price 
to  be  paid  for  the  elevator  at  $4,200,  and  the 
parties  verbally  agreed  that  the  price  of  the 
deep-well  pump  to  be  put  in  the  cellar  of  the 
building  should  t>e  (565.  Before  the  work 
was  completed.  Birch  &  Co.  assigned  the 
contract,  and  all  their  rl^ts  under  It,  to  the 
plaintiff,  and  be  thereupon  proceeded  with 
the  work,  and  finished  it  about  April  L  1801. 
■While  the  elevator  was  being  constructed, 
certain  work  was  done  and  materials  fur- 
nished by  the  contnu-tDrs,  which  were  not 
included  in  the  contract,  and  are  described 
as  "extras,"  amounting  to  $158-31.  Under 
the  contract,  and  pursuant  to  its  provlstoua, 
the  defendant  paid  to  the  contractors  smus 
of  money  ngKregatlng  $4,162,  but  refused 
to  pay  the  balance,  including  the  said  "ex- 
tras," claimed  to  be  due.  The  pluintitt 
brought  this  action  to  recover  the  sum  of 
$7G3.S1,  balance  alleged  to  be  still  due  and 
unpaid. 

The  answer  denied  that  defendant  was  In- 
debted to  plaintiff  In  the  sum  uamed,  or  In 
any  sum  whatever,  and  alleged  payment  In 
fulL  It  then  set  up  the  following  defenses: 
(1)  That  the  work  upon  the  elevator  and 
Its  appurtenances  was  done  In  such  an  un- 
skillful and  nogligont  manner  that  the  de- 
fendant was  obliged  to  make  sundry  repairs 
and  alterations  upon  and  about  the  aame. 
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and  was  thereby  damaged  In  the  sum  of 
$829.78;  (2)  that  the  plaintiff  failed  to  test 
the  air  brake  attached  to  the  elevator  in  the 
manner  provided  for  in  the  written  con- 
tract; (3)  that  the  elevator  was  guarantied 
to  be  capable  of  lifting  a  weight  of  2,000 
pounds,  and  that  It  was  in  fact  only  cnpnble 
of  lifting  a  weight  of  1,200;  (4)  that  Birch 
&  Co.  for  a  valuable  consideration  guaran- 
tied the  materials  and  workmanship  of  the 
elevator  and  pumping  macliinery,  and  agreed 
to  keep  them  in  good  running  order  for  one 
year  free  of  expense,  but  that  they  were  so 
carelessly  and  negligently  constructed  that 
defendant  was  obliged  to  expend,  and  did 
expend,  a  large  sum  of  money  in  altering 
and  repairing  the  same;  (5)  that  plaintiff 
had  released  the  defendant  from  all  Uabi^ 
Ity  to  him  and  his  assignors. 

The  case  was  tried  la  the  court  below  wltb- 
out  a  Jury,  and  Judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  amount  de- 
manded In  hla  complaint  From  this  judg- 
ment, and  an  toAa  denying  his  motion  for  a 
new  trial,  the  defendant  appeals. 

The  attorney  1^  appellant  admits  in  his 
brief  "that  tbwe  was  a  conflict  <tf  erldrace 
oa  nearly  every  p<^nt  in  this  case,"  but  he 
says  "that  fbe  appellant  bad  a  dedded  pre- 
ponderance- of  the  evidence,  boOi  In  quality 
and  In  quantity.  The  trial  court  howerar, 
tiaving  found  agiUnst  the  appelant  on  every 
IflBoe,  he  Is  not  at  liberty  to  complain  that 
1^  eTldence  was  Insuffldent  on  any  point 
upon  which  th^  was  any  evidence  at  alL" 
These  was  evidence  bearing  upon  every  ma- 
terial point  in  the  case,  and  the  only  ques- 
tions, therefore,  which  need  be  considered, 
r^te  to  certain  errors  In  law  cliilmed  to 
have  been  committed  by  the  court  in  the 
admission  of  evidence.  The  water  used  to 
Uft  and  lower  the  elevator,  and  for  other 
purposes  in  the  building,  was  pumped  Iqr 
the  deep-well  pump  in  the  basement  to  a 
tank  on  the  top  of  the  building;  and  one 
of  the  complaints  on  the  part  of  the  defend- 
ant was  that  the  pipes  leading  to  the  tank 
were  put  up  In  such  a  "crooked  manner" 
that  the  pump  when  at  work  made  a  great 
noise,  and  caused  the  building  to  shake. 
The  plaintiff  testiOed  that  the  noise  was 
caused  by  the  construction  of  the  pipes,  and 
that  the  pipes  were  put  up  In  a  crooked 
manner  under  the  direction  of  the  architect, 
though  he  said  that  direction  was  not  given 
to  htm  personally.  He  was  then  asked, 
"Did  the  architect  admit  that  he  had  given 
Instructions  to  put  up  the  pipes  in  that  man- 
ner?" The  question  was  objected  to  by  the 
defendant,  and  the  objection  overruled,  and 
thereupon  the  witness  answered,  "Yes,  sir." 
The  appellant  contends  that  this  mllng  was 
erroneous,  and  that  it  operated  to  his  preju- 
dice. That  the  evidence  objected  to  was  ma- 
terial is  clear.  The  architect  was  the  agent 
of  appeHant  In  supervising  the  construction 
of  the  building,  and,  if  the  pipes  were  put 
np  in  a  crooked  mannw  by  bis  direction, 
T.S3F.no.l9— 69 


then  appellant  conld  not  Iw  beard  to  com- 
plain that  by  reason  of  this  improper  con- 
struction the  pumping  of  water  through  them 
caused  a  distui'bing  noise  and  vibration  in 
the  building.  Whether,  however,  they  were 
so  put  up  or  not  was  a  question  in  tUspute. 
The  architect,  when  subsequently  called  as 
a  witness  for  defendant,  testified  that  he 
gave  no  instructions  to  the  plaintiff,  or  to 
his  assignors,  concerning  the  construction  of 
the  elevator,  and  denied  that  he  ever  ad- 
mitted to  the  plaintiff  that  the  pipes  were 
erected  under  his  direction  In  the  manner 
In  which  they  were  erected.  The  admission 
or  declaration  of  an  agent  binds  his  princi- 
pal "only  when  it  is  made  durii^  the  con> 
tinuance  ot  the  ag^cy.  In  r^ard  to  a  trans- 
action then  pending  et  dum  fervet  <^his. 
It  Is  because  it  Is  a  vo-bal  act,  and  part  ot 
the  res  gestae,  that  It  is  adndaslbls  at  aU." 
GreenL  Bv.  1 113.  "An  ageat  Is  onpowere^ 
to  act  tor  the  prindpal,  hat  has  no  power 
to  make  admissions  to  bind  him,  nnless  thesp 
admisadons  constitute  a  part  of  the  res  ges- 
tae." Garfield  t.  Water  Go.»  14  Cat  UB. 
"The  admissions  of  an  agent,  not  connected 
with  the  transaction  to  whlcti  th^  retW, 
cannot  bind  his  principal,  evea  though  made 
in  explanation  of  an  act  prevlonsly  done  by 
bim  while  In  the  aaclse  of  his  agency. 
*  *  *  The  dedarattons  of  an  agoit  or 
Ba>vant  do  not  In  genoral  bind  fb»  prlndpsl. 
To  be  admissible,  *  •  •  they  most  be 
'made,  not  only  dnring  the  continuance  of  tJie 
agency,  but  In  regard  to  a  transaction  de- 
pending at  the  very  time."  Beastey  t.  Fruit 
Padcing  Co.,  02  OaL  3S8,  28  Paa  It^.  485. 
It  does  not  appear  that  the  ardiltect  was 
still  the  agent  of  appellant  when  the  admis- 
sion sought  to  be  proved  was  made,  If  made 
at  aU,  nor  does  it  appear  that  tt  rdated  to  a 
transaction  then  depending,  and  was  thus  a 
part  of  the  res  gestae.  On  the  contrary,  the 
question  plainly  Implied  that  it  related  to  a 
post  transaction.  This  being  so,  the  ob- 
jection should  have  been  sustained,  and  the 
evidence  excluded.  Again,  when  the  de- 
fendant was  introducing  his  evidence,  he 
called  as  a  witness  one  3,  H.  Dooley,  who 
testified  that  he  waa  the  janitor  of  the  build- 
ing, and  had  been  sudi  since  the  Ist  of 
March,  1S91.  On  cross-examination  the 
witness  was  asked  If  he  did  not  tell  Mr. 
Meagher  and  Mr.  Walter  Birch  that  after 
certain  repairs  were  made  the  pump  ran 
finely.  He  was  also  asked  if  he  did  not  tell 
Mr.  Meagher  at  that  time  that  the  pump 
was  working  all  right  Both  questions 
were  answered  In  the  negative.  In  rebut- 
tal Meagher  was  called  by  plaintiff  as  a  wi^ 
ness,  and  testified  that  alxiut  the  2Gth  of 
March,  1891,  in  Mr.  Wooira  room,  he  had  a 
conversation  with  Mr.  Dooley  about  the 
noise.  He  was  then  asked,  "State  what  the 
comversatlMi  was,"  and  answered.  "Mr. 
Dooley  said  that  the  pump  was  all  right 
If  it  worked  like  that  aU  the  time."  Again 
he  was  asked,  "Did  he  say  that  the  pump 
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was  working  all  li^tT*  and  answered,  "He 
did."  Bott  of  these  questions  were  object- 
ed to  by  the  defendant  on  the  ground  that 
the  proposed  testimony  was  Incompetent,  ir- 
relevaut,  and  immaterial,  and  on  the  ground 
tliat  the  time  and  place  of  the  supposed  con- 
versation were  not  called  to  the  attention 
of  the  witness  Dooley,  at  the  time  of  his  ex- 
amination. The  court  overruled  the  objec- 
tions, and  the  defendant  duly  excepted.  Tbe 
evident  purpose  of  this  testimony  elicited 
from  Meagher  was  to  contradict  and  im- 
peach the  testimony  of  Dooley.  Section  2052 
of  the  Code  of  CivQ  Procedure  provides;  "A 
witDCBs  may  also  be  Impeached  by  evidence 
that  he  has  made  at  other  times  statements 
Inconsistent  with  his  present  testimony;  but, 
before  this  can  be  done,  the  statements  must 
be  related  to  him,  with  the  circumstances  of 
times,  places,  and  persons  present,  and  he 
must  be  asked  whether  he  made  such  stato- 
m^ts,"  etc.  Here  It  Is  not  shown  that  the 
proper  foundation  for  the  impeaching  testi- 
mony had  been  laid,  and  hence  we  conclude 
that  the  court  erred  In  admitting  it 

Other  similar  points  are  made,  but  they 
need  not  be  specially  considered. 

For  the  errors  above  noted,  the  Judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:   HATNBS,  a;  TEMPLE,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

<4  Cal.  Unrcp.  126) 

SATTLQUE  T.  DnRBAIJ>B.    (No.  10,121.) 
(Supreme  Coort  of  Callfoniia.   Ang.  16, 18QS.) 

Forcible  Ubtaikgb— PLAiNTirr*s  PossEssroK— 

SumCIENCT. 

In  fordble  detainer,  it  appeared  that 
plaintiff  claimed  under  a  lease  of  the  stubble; 
that  be  kept  sheep  Chree  dars  on  20  acres  not 
in  grain;  tnat  15  days  af-terwards  be  put  three 
wateriUK  troughs  on  the  Iudu;  that  53  days 
thereafter  he  returned  and  demaoded  poases- 
eioo  of  defeudant,  who  had  taken  possession; 
and  that  at  such  time  the  grain  was  cut,  but 
on  the  in'nund  nnthrcshed.  Htli,  that  plnintlff 
did  not  hare  such  possession  as  entitled  htm  to 
recover,  aiider  Code  Civil  Proc.  8  lltiO.  subd. 
2,  which  proTides  that  a  ncrsoa  ia  guilty  of 
forcible  detainer  who,  during  the  absence  of 
the  "occupant"  of  any  lands,  unlawfully  enters 
thereon,  aad  that  "occopant"  means  one  who, 
within  five  days  preceding  snch  unlawful  entry, 
was  in  peaceable  possession. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  Jules  Saulque  against  Buente 
Durralde  for  forcible  detainer  of  a  certain 
tract  of  land.  From  a  Judgment  of  non- 
suit, and  from  an  order  denying  bis  motion 
for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Barnes  &  Selby.  for  ap];ieUant.  Blackstock 
ft  Shepherd,  for  respondoit. 


HAYNES.  C.  Tlio  plflItl^'lT  appeal-!  fr-'m  :t 
Judgment  of  nonsuit  entered  against  him, 
and  from  an  order  denying  his  motion  for  a 
new  trIaL  The  action  Is  for  forcible  detainer 
of  a  tract  of  land  containing  about  400  acres. 
The  complaint  was  framed  under  tbe  second 
sutHJIvlsIon  of  section  1160,  Code  Civil  Proc.,* 
alleging  that  at  the  time  of  defendant's  en- 
try, and  for  five  days  prior  thereto,  the  plain- 
tiff was  In  peaceable  and  actual  possession 
and  occupation,  and  entitled  to  the  posses- 
sion, of  tbe  whole  ranch;  that  on  August 
25,  1891,  dtiring  his  temporary  absence,  de- 
fendant unlawfully  entered  and  took  posses- 
ion; and  further  alleged  a  demand  for  pos- 
session, and  defendant's  refusal  for  Ave 
days;  that  he  was  damaged,  etc.  The  an- 
swer denied  these  oUegatlona,  and  pleaded  a 
right  to  enter  and  d^asture  the  stubUe  un- 
der a  license  from  the  owner  of  the  ranch. 
One  T.  W.  Dixon  occupied  and  fimned  the 
ranch  In  question  on  the  sharos.  On  Jtme 
19,  1891,  be  made  an  agreement  with  the 
plaintiff,  of  which  tiie  mat«1al  part  to  aa  fol* 
lows:  "I  have  rented  to  Jules  Saulque  the 
stubble  on  ihr  place  Known  :is  •-lie  'Sturgiss 
Place'  which  Is  farmed  by  me,  comprising 
about  400  Bcrea,  at  the  rate  of  fS^  for  tbe 
whole  place.  I  reserve  the  right  to  use  one 
well  for  my  ncluslTe  nee."  Plaintiff  testl- 
fled  that  on  July  IDth  be  wmt  upon  a  part  aC 
the  land  with  a  flock  of  she^,  and  kept  them 
there  three  iays,  and  tbea  took  them  away; 
that  on  August  Sd  he  went  back  without  the 
shet^,  and  put  some  watering  troughs  upon 
the  land;  that  on  August  2Sth  he  again  re- 
turned, and  found  that  aome  one  had  re- 
moved bis  troughs  and  put  them  out  on  tbe 
county  road,  and  also  found  the  defMidant 
ott  the  hind  with  bis  riieep,  and  made  a  de- 
mand that  he  surrender  po^esslon.  At  the 
last-named  date  the  grain  bad  heea  cut, 
but  iras  still  lying  In  "dumps,**  and  had 
not  been  threshed.  The  part  of  tbe  land 
upon  which  plaintiff  hod  his  sheep  fbr  three 
dttjs  In  July  was  not  in  grain,  and  embraced 
about  20  acres,  upon  which,  plaintiff  aald, 
Mr.  Dixon  gave  him  pennlsrton  to  put  fato 
sheep.  The  defendant  took  his  sheep  upon 
the  same  part  of  the  land  the  d^  preceding 
plnintifTs  demand.  Mr.  Dixon  testified  that 
he  was  living  upon  the  fftrm,  farming  it  on 
shares;  that  one-half  of  whatever  he  got 
was  his;  that  he  gave  defendant  who  had 
his  sheep  upon  other  land,  the  right  to  water 
them  at  the  well  near  the  house,  but  that  be 
gave  him  no  other  ris^t 


'Code  Civil  Proc.  §  1160,  orovidea  as  follows: 
"l-'very  person  Is  guilty  of  a  forcible  detainer 
who  either  in  the  nighttime,  or 

diii'iag  the  abaeuce  of  the  occnpaot  of  any 
lauds,  unlawfully  ent«8  upon  real  property,  and 
who,  after  demand  made  for  the  surrenda* 
thereof,  for  the  lieriud  of  five  days,  refuses  to 
surrender  the  same  to  sucb  former  occupant. 
Tbe  occupant  of  real  property,  within  the  mean- 
iug  of  this  subdivision,  is  one  who,  within  five 
days  preceding  such  unlawful  entry,  was  In 
the  peareable  aad  ondistnrbed  possession  of 
such  lands." 
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I  think  the  plaintiff  did  not  show  mich  pos- 
session as  would  have  supported  a  verdict 
in  his  favor,  and  that  the  nonsuit  was  prop- 
erly granted.  The  grain  not  having  Ijeen  re- 
moved, the  right  to  enter  given  by  the  lease 
or  contract  bad  not  accrued,  and  there  was 
no  possession  or  present  right  of  possession 
under  it  The  occupancy  of  the  20  acres  not 
in  grain,  for  three  days  in  July,  and  placing 
three  watering  trongtis  upon  it  on  the  3d  of 
August,  was  not  such  an  occupancy  on  the 
25th  of  August  as  the  statute  contemplates 
as  a  basis  for  so  harsh  a  remedy  as  that  of 
"forcU)le  detainer." 

Some  exceptions  were  taken  to  the  rullu;^ 
of  the  court  upon  questions  of  evid<-nf>e.  The 
only  exception  noticed  In  appellant's  brief 
relates  to  the  question  of  damages.  As  the 
plaintiff  did  not  show  a  right  to  recover  in 
the  action,  he  was  not  injured  by  the  exclu- 
sion of  evidence  upon  that  question.  An 
examination  of  the  whole  record  discloses  no 
iwejudidal  error.  The  Judgment  and  or- 
der appealed  from  should  be  affirmed. 

We  concur:  SEARL8.  0.;  TSMPL^,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion.  It  Is  ordered  that  the 
Judgment  and  order  appealed  from  be  i^- 
flimed. 


(99  Cal.  324) 

BRADFORD  et  al.  v.  McAVOY  et  al.  (No. 
14.972.) 

(Mapreme  Court  of  Califorala.  Ang.  10,  1893.) 
Wbitb  —  BuMuosa  — Sbbvice  bt  Pcblicatior— 

SUFFICIBNOT  or  APFIDAVIT — DSFACLT— WhbN 

Bet  ^idb. 

1.  TIk  affidavit  of  plaintiff  for  an  order  for 
pablication  In  uulawful  detainer  stated  that, 
when  tho  action  was  brought,  defendant  disap- 
peared, and  could  not  be  found  in  the  city  or 
(rounty;  that  plaintiff  made  inquiries  at  various 
places  and  of  various  persons  who  linew  him 
and  would  be  likely  to  know  his  whereaboats, 
but  was  unable  to  find  him;  that  ei^t  new 
summonses  had  been  issued,  and  that,  since  the 
IsMunuce  of  the  iirst  one,  four  competent  persons 
had  been  employed  to  obtain  eervlce;  that  since 
the  salt  defendant  has  not  been  In  his  accus- 
tomed resorts,  but  has  left  an  agent  collecting 
the  renta  ot  toe  premises  in  dispute  from  sub- 
tenants oecupyiog  the  same;  ano  that  atfiant 
does  not  know  tho  whereabouts  of  defendant, 
and  believes  lie  conceals  himaelf  to  avoid  service 
of  auch  Bummons.  Held,  that  the  affidavit  was 
anfficient  to  justify  an  order  for  publication. 

2.  A  default  will  not  be  set  aside  on  the 
affidavit  of  defendant  simply  that  he  did  not 
conceal  himself  to  avoid  sn-vice,  and  the  affi- 
davit of  such  agent  that  plaintiff  at  no  time 
peraouaily  inquired  of  him  as  to  defendant's 
whereabouts. 

Commissioners'  decision.  Departmmt  1. 
Appeal  from  superior  court,  city  and  coxmty 
of  San  Prandsco;  A  A.  Sanderson,  Judge. 

Action  by  E.  W.  Bradford  and  others 
against  Oliver  McAvoy  and  others  for  un- 
lawful detainer  of  real  property  after  de- 
fault In  payment  of  rent.  From  an  order 
denying  bla  motion  to  set  aside  a  default 


entered  against  him,  defendant  MoAvoy  ap> 
peols.  Affirmed. 

Nagle  &  Nagle,  for  appdlanta.  H.  A. 
rowell,  for  respondents. 

BELCHER,  G.  This  ts  an  appeal  from  an 
order  refusing  to  set  aside  a  Judgment  enter- 
ed against  the  defendant  Oliver  McAvoy  by 
default  The  action  was  for  unlawful  de- 
tainer of  proi>erty  after  default  in  payment 
of  rent.  The  complaint  was  filed  August  15, 

1890,  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  the  summons 
was  served  on  McAvoy  by  publication  In  pur- 
suance of  an  order  of  the  court  His  default 
was  entered  on  December  4,  1800,  and  Judg- 
ment that  the  platntifls  have  possession  of 
the  premises  was  entered  against  him  on  the 
15th  of  the  same  month.    On  January  2G, 

1891,  he  served  on  plaintiffs*  counsel  notice 
that  on  the  30di  of  that  month  he  would 
move  the  court  to  set  aside  the  Judgment 
upon  the  ground  that  tiie  summons  had  not 
been  served  on  him  and  the  court  had  no 
Juriadiotlon  to  render  the  Judgment  With 
this  notice  he  also  served  copies  of  two  affi- 
davits, one  made  by  himself  and  the  other 
by  his  agent  Wmiam  IflcoU.  The  motion 
came  on  r^ularly  for  hearing  at  the  time 
appointed,  and  the  counsel  for  plaintiffs 
then  objected  to  die  hearing,  on  the  ground 
that  due  notice  of  tiie  motion  had  not  been 
given  as  required  by  law.  The  motion  was 
thereupon  submitted  upon  the  papers  in  the 
case,  and  the  affidavits  of  McAvoy  and 
NicoU,  and  denied. 

The  only  question  presented  for  deddon 
by  the  appellant  Is  as  to  the  suffldenoy  of 
tlie  affidavit  on  whltdi  the  ord«'  for  publlca- 
tton  was  made.  It  Is  claimed  ^t  the  affi- 
davit was  InsufKdent  because  the  facta  stated 
did  not  show  that  the  def«idant  oould  not 
by  the  exerdse  of  due  dUigence  be  found 
within  the  state,  or  that  he  concealed  him- 
self to  avoid  the  service  of  summons.  Walv^ 
ing  respondents*  objection  to  the  hearing 
of  the  motion  because  notice  thereof  was 
not  given  live  days  before  the  time  appointed 
for  the  hearing,  as  required  by  section  1005, 
Code  avU  Proc,  we  thbik  the  affidavit  for 
publication  must  be  hdd  sufficient  to  autbor- 
iae  the  order.  The  Code  provides:  "Wh«i 
the  person  upon  whom  the  service  Is  to  be 
made  «  •  •  cannot  after  due  diligence 
be  found  within  the  state,  or  conceals  him- 
self to  avoid  the  service  of  summons,  •  •  • 
and  the  fact  appears  by  affidavit  to  the  sat- 
isfaction of  the  court  or  a  Judge  thereof, 
•  •  •  such  court  or  Judge  may  make  an 
order  that  the  service  be  made  by  publication 
of  the  summons."  Section  412,  Id.  The 
affidavit  in  qnestlon  was  made  by  one  of 
the  plaintiffs,  and  stated  that  at  or  about 
the  time  of  the  commencement  of  the  aotlon, 
the  defendant  McAvoy  resided  and  was  In 
the  city  and  county  of  San  Francisco,  and 
had  on  office  or  headquarters  at  ^  Mont-' 
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someiy  street;  that  at  or  about  time 
he  disappeared  tvom  bis  office,  and  coidd  not 
be  found  In  said  (^ty  and  county;  tbat 
thereafter  affiant  made  Inquiries  for  defend- 
ant at  Tarlous  places,  hioluding  425  Mont- 
gomery street,  and  of  Tailons  persons  who 
knew  him  and  would  be  llk^  to  know  of 
his  whereabouts,  but  was  qnable  to  find  bim; 
that  d^t  new  gmnmoDses  had  been  Issued  In 
the  acU(Hi;  and  tibat,  ^ce  the  Issuance  of 
the  first  Bommons,  four  dllltorent  competent 
persons  had  been  employed  to  obtain  eervlce 
upon  defendant,  but  without  suocess,  and 
that  erer  sbioe  such  first  Issuance  a  con- 
tluued  and  constant  effort  bad  been  made  to 
secure  personal  senrloe  of  the  8ummoi|B  upon 
defendant;  "Uiat,  dnce  the  otxumencement 
of  this  suit,  dtfendant  McATOy  has  not  been 
In  his  aoonstomed  places  and  resorts,  but  has 
left  an  agent  In  this  dty,  who  Is  using  per- 
^tent  efforts  to  continue  to  collect  the  rents 
of  the  iff^ulses  sou^t  to  be  recovered  here- 
in, which  premises  are  occupied  by  several 
subtenants;  that  affiant  does  not  know  the 
whereabouts  of  defaidant  McAvt^,  and  veri- 
ly believes  that  he  conceals  hlms^  to  avoid 
the  servtco  of  said  summons."  From  this 
affidavit  it  evidoitly  appeared  to  the  satis- 
tftction  of  the  judge  who  made  the  order  for 
publication  that  the  defendant  was  ctmceallng 
himself  to  avoid  tiie  service  of  summons,  and 
the  order  so  recited.  It  Is  true  the  afll- 
davft  does  not  state  that  the  affiant  had  made 
Inquiry  of  defoidant's  agent,  but,  in  view  ot 
the  other  facte  stated,  we  do  not  think  It  can 
be  said  tiiat  the  conclusion  reached  by  the 
judge  was  not  justified.  This  being  so,  the 
counter  affidavits  read  at  the  hearing  of  the 
motion  need  not  be  considered.  If  consid- 
ered, however,  tiiey  would  not  affect  the  re- 
sult The  affidavit  of  the  defendant  simply 
stated  that  he  did  not  conceal  himself  for  the 
purpose  of  avoiding  the  service  of  summons 
on  him,  but  it  foils  to  state  where  he  was 
during  the  three  or  four  months  that  the  ac- 
tion was  pending,  or  where  or  how  he  could 
have  been  found;  and  the  affidavit  of  Nlcoll 
simply  states  that  he  was  at  the  time  of  the 
commencement  of  the  action,  Is  now,  and  for 
a  long  time  prior  thereto  had  been,  the  agent 
of  the  defendant  to  collect  rents  from  the 
tenants  of  the  property  in  question,  and  "that 
at  no  time  did  the  aljove-named  pialntlfl  per- 
sonally Inquire  of  him  as  to  the  where- 
abouts of  the  above-named  defendant,  Oli- 
ver McAvoy."  It  does  not  state  that  the 
ng&it  knew  at  any  time  where  McAvoy  could 
have  been  found,  or  that  he  could  or  would 
have  given  Information  as  to  his  whereabouts 
If  Inquiry  had  lieen  made  of  him.  We  advise 
that  the  order  appealed  from  be  affirmed. 

We  concur:  HAYNES,  O.;  SBABLS,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  oriet  Is  affirmed. 


(CaU 

(»  Cal.  ST) 
PEOPLE  T.  SQITIHES.    (No.  20,984) 

(Supreme  Court  of  CalifcH-nia.  Aug.  IG.  1893.) 
JOBORS— Offbb  to  Takb  Bbibb— Indictmist — 

EvtDBSCB. 

LTTDder  Pen.  Code,  fi  03,  making  ft  a 
felony  for  a  Juror  to  ask  for  or  take  a  britie, 
the  indictment  need  not  charge  thst  the  ofTense 
was  committed  before  the  Indictment  was 
found,  as  the  statute  cmtainH  no  such  require- 
ment, and  thawfore  it  is  sufficient  where  the 
(lay  on  which  the  offense  was  alleged  to  have 
been  committed  ia  the  same  day  as  that  on 
which  the  indictment  was  fiied. 

2.  Pen.  Code.  S  08,  declaring  that  any  juror 
**who  asks,  receives,  or  agrees  to  receiTe.  any 
bribe  upon  sny  agreement  or  imderetnnding 
that  his  vote  *  *  •  aha]]  be  inflttenced  there- 
by," is  puQisbable,  makes  it  an  offense  merely 
to  ask  for  a  bribe,  and  it  ia  not  esaratial  that 
there  t>bou]d  be  an  atrrL-ement  between  the  Juror 
and  theperson  of  whom  the  bribe  is  asked. 

8.  Where  the  indictment  charges  that  de- 
fendant, while  a  juror,  did  fdonlously  ask  and 
agree  to  receive  money  from  the  attorney  for 
defendant  In  the  action  on  trial,  "npon  an 
agreement  which  he,  the  said  [defendant,]  then 
end  there  offered  to  make"  witti  the  attorney, 
tliat  he  would  rote  for  defendant,  the  most  ma- 
terial part  of  the  charge  is  that  defendant  asked 
for  a  bribe,  which  brings  the  Indictmt^nt  under 
section  93,  and  not  under  section  96,  which 
makes  it  an  offense  for  a  juror  to  promise  to 
give  a  verdict  for  a  particular  party. 

4.  The  admission  of  evidence  which  at  the 
time  appears  to  be  incompetent  fa  harmless  er- 
ror, where  it  becomes  competent  at  a  later  stage 
of  the  trial,  unlr^s  it  appears  that  the  adverse 

Sarty  was  inju^  by  the  admission  of  such  evl- 
ence  at  the  wrong  time. 

Commlsstoners'  dedslon.  D^tartmoit  2. 
Appeal  from  superior  court;  dty  and  countx 
of  Son  Francisco;  D.  J.  Murphy.  Judge. 

J.  H.  Squires  was  convicted  ot  aakiag  tot 
a  bribe  to  Influmce  his  actions  as  a  Jurw. 
and  from  the  judgment  of  conviction,  and 
from  an  ordo-  denying  a  motkm  for  a  new 
trial,  he  appeals.  Affirmed. 

John  Whaley,  for  appellant  Atty.  O&a. 
Hart,  for  the  People. 

TEMPIiH,  O.  The  defendant  was  convict- 
ed of  a  felony  In  asking  for  and  agrooing  to 
receive  a  bribe  as  a  Juror.  He  appeals  from 
the  Judgment,  and  from  an  order  refusing  a 
new  trial.  The  indictment  upon  whicli  he 
was  tried  was  foimd,  presented,  snd  filed 
June  7,  lSit2,  and  charges  that  on  the  7th 
diiy  of  June,  180i!,  while  defondnnt  was  a' 
juror  In  a  cise  on  trial  in  the  superior  court 
of  San  Frandsco,  the  pendency  of  whlcli  is 
particularly  set  out  and  described  in  the  In- 
dictment, "said  Squires  did  willfully,  un- 
lawfully, corruptly,  and  feloniously  ask  and 
agree  to  receive  of  and  from  one  James  P. 
Smith,  one  of  the  attorneys  for  defendants 
in  said  dvll  action,  the  sum  of  (500  in  law- 
ful money  of  the  United  States,  upon  an 
agreement  which  he,  the  said  J.  H.  Squlree, 
then  and  there  offered  to  make  and  enter  in- 
to with  said  James  F.  Smith,  that  tn  consid- 
eration of  the  payment  to  the  said  J.  H. 
Squires  of  the  sum  of  $500,  In  lawful  mom^ 
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at  the  Tlnlted  States,  he,  tbe  said  J.  H. 
Squires,  would  cast  his  vote  and  r«ider  his 
decision  as  Juror  In  said  dvU  action  In  favor 
of  tlie  defendants  In  said  dvil  action,"  etc. 
Defendant  was  prosecuted  under  section  03 
of  the  Penal  Code,  which  enacts:  "BTery 
•  •  •  ]urw  *  ♦  ♦  who  asks,  receives, 
or  agrees  to  receive  any  bribe  upon  any 
agreement  or  understanding  tliat  his  vote, 
(pinion  or  decision  shall  be  influenced  tbere- 
by  Is  puolsbable."  etc.  The  defendant  de- 
murred to  tbe  Indictment,  and,  after  a  ver- 
dict against  blm.  moved  an  arrest  of  judg- 
ment, in  both  modes  raising  the  questions 
herein  discussed  as  to  tbe  sufficiency  of  the 
Indictment 

1.  The  first  objection  to  the  Indictnient 
b  that  It  does  not  charge  that  the  offense 
was  committed  prior  to  tbe  finding  of  the  In- 
dlctmpDL  Our  statute  does  not  require  tbat 
the  indictment  shall  show  that  the  offense 
was  committed  on  a  'day  prior  to  the  time  of 
filing  the  Indictment,  as  do  tbe  statutes  In 
some  of  the  states,  from  which  authorities 
are  cited  by  appellant,  but  tbe  Indictment 
Is  sufficient  if  It  can  be  understood  there- 
from (Pen.  Code,  |  959,  subd.  5)  "that  tbe 
offense  was  committed  at  some  time  prior 
to  tbe  time  of  finding  the  tudictraent."  The 
usual  course  Is  to  charge  the  commission 
of  the  offense  on  a  named  day,  which  is 
prior  to  the  day  of  finding  the  indictment 
Tbe  proof  need  not  show  tbat  tbe  offense 
was  committed  on  tbe  day  named.  It  Is 
ordinarily  acfHcient  If  both  the  days  named 
and  on  whicb  tbe  offense  is  proven  to  have 
been  committed  are  within  the  statute  of 
limitations  and  prior  to  the  finding  of  the 
indictment  In  this  case  it  might  have  been 
charged  that  the  offense  was  committed  on 
the  sixth,  and  proven  to  have  been  com- 
mitted on  the  seventh,  prior  to  tbe  finding 
of  the  Indictment  But  while  courts  do  not 
generally  take  note  of  fractions  of  days, 
they  do  when  necessary.  To  accuise  one  of 
the  commission  of  a  crime  is  to  charge  that 
It  was  committed  prior  to  the  accusation. 
Where  tbe  Indictment  expressly  states  that 
an  offense  was  committed  on  a  date  subse- 
quent to  tbe  day  of  the  accusation,  It  charges 
an  impo8.iible  act  On  the  face  of  the  indict- 
ment therefore,  the  accused  cannot  be  guilty. 
Under  a  statute  like  ours,  I  think  this  Is  all 
there  can  be  In  a  point  of  this  character. 
But  that  Is  not  this  case.  One  may  be  ac- 
ctised  of  an  offense  on  the  very  day  of  its 
commission;  and.  as  already  said,  to  accuse 
Is  to  state  that  the  act  charged  waa  prim  to 
the  accusation. 

2.  The  second  objection  to  the  indictment 
is  that  It  does  not  charge  that  defendant 
asked  for  or  agreed  to  receive  a  bribe  upon 
any  agreement  or  understanding  that  he 
would  cast  his  vote,  etc.  It  Is  said  that  It 
does  not  appear  that  any  agreement  or  under- 
standing had  been  made,  but  only  that  the 
accused  offered  to  make  an  agreement  or 
onderstandlng.   Section  83  of  tbe  Penal  C3ode 


denounces,  as  liable  to  punishment,  those 
who  ask  for  a  britifc  To  ^mplete  tbe  of- 
fense, it  is  not  necessary  tbat  the  party  ap< 
proached  shall  consent  to  give  It  Unless 
he  does  so,  there  conld  be  no  agreement  or 
onderstanding.  In  such  case  It  cannot  be 
charged  tbat  such  agreement  or  understand- 
ing exists,  but  only  that  the  accused  was 
ready  to  agree  or  enter  Into  an  understand- 
ing. 

8.  The  third  objection  to  the  Indictment 
Is  that  It  is  uncertain  whethw  the  offense 
charged  Is  that  defined  in  section  93.  or  In 
section  96,  of  the  Penal  Code.'  Possibly,  an 
offense  may  be  committed  which  might  be 
prosecuted  under  either  section,  but  In  this 
indictment  a  fact  is  stated  whldi  Is  not  re- 
quired to  cMistltute  the  offense  defined  In 
section  96,  but  may  be  the  most  material 
part  of  the  charge  In  an  offense  defined  In 
section  93,  to  wit,  that  defendant  asked  for 
a  bribe.  To  solicit  Is  not  made  an  offense 
under  section  96.  It  Is  not  necessory  to  say 
whether  one  who  promises  his  decision  or 
vote  for  a  bribe  could  be  prosecuted  under 
section  93. 

4.  The  fourth  point  Is  In  regard  to  a  ml- 
ing  on  the  admission  of  evidence.  Cbicker- ' 
Ing,  a  witness  for  the  prosecution,  was  al- 
lowed to  state  that  he  consulted  Judge 
Sanderson  in  regard  to  the  matter  before  he 
called  at  the  defendant's  store  and  received, 
as  he  states,  the  offer  to  be  brlbtMl.  Accord* 
Ing  to  the  testimony  of  the  witness,  the  de- 
fendant bad  already  approached  him,  and 
had  intimated  that  he  was  willing  to  receive 
a  bribe.  He  was  allowed  to  state,  against 
the  objection  of  defendant  that  he  then  con- 
sulted his  associates  In  the  case,  and  laid 
the  matter  before  the  Judse  who  was  trying 
tho  case,  before  he  called  at  defendant's 
stord  to  find  out  exactly  what  d^endant 
was  tiylng  to  accomplish.  Further  than 
tbis  he  did  not  stite  tbe  conversation  had 
with  the  Judge.  Of  course,  the  Inference  was 
that  the  judge  concurred  in  the  course 
adopted.  The  evidence  was  confessedly  in- 
troduced to  show  the  good  faith  of  the  wit- 
ness; that  is,  to  add  to  the  force  and  effect 
of  his  testimony.  It  was  plainly  not  part 
of  the  res  gestae,  and  tlie  t'eoeral  rule  is 
that  a  party  cannot  bolster  up  his  witness 
until  he  has  been  attacked;  but  If  it  be  ad- 
mitted, for  the  purposes  of  this  case,  tbat 
the  evidence  was  inadmissible  at  that  time, 
still  its  admission  would  not  constitute  re- 


'Pen.  Code.  §  96,  la  ss  follows:  *'Every  juror 
or  person  drawn  or  snrnmnnvd  as  a  Jiirar,  or 
chosen  arbitrator  or  umpire,  or  appointed  ref- 
eree, who  either  (1)  njalieij  any  promise  or  acree- 
meat  to  give  a  vt^rdict  or  decision  for  or  asaiost 
any  party;  or  (2)  willfully  and  corruptly  per* 
mits  any  communication  to  be  made  to  biro,  or 
recpivea  any  book,  paper,  inBtrument  or  Infor- 
matioD  relating  to  any  cause  or  matter  pending 
before  him,  except  according  to  the  reBuIar 
course  of  proceedings,— is  punUhable  b^  fine  not 
exceeding  fire  thousand  dollars,  or  by  iraprisoo- 
mont  in  the  state  piiMW  noc  exceeding  five 
years." 
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verslble  eaor  If  It  became  r^evant  after* 
wards,  unless  defendant  was  injured  by  its 
being  Introduced'at  the  wroDg  time.  Subse- 
uwutly  it  did  appear  very  plainly  that  the 
defense  claimed  that  the  witnesses  Cbicker- 
Ing  and  Smith  were  really  trying  to  bribe 
the  defendant,  and  lliat  he  liad  simply  de- 
dined  to  be  brilicd.  Defcadiint  and  his 
wife  lioth  testlfled  to  that  effect  This 
raised  a  collateral  question,  bearing  directly 
upMi  the  main  issue.  That  it  was  admissi- 
ble seems  to  have  been  hel<S  in  the  case  of 
People  T.  Norths,  77  Cal.  618,  19  Pac 
Bep.  865,  and  20  Pac.  Rep.  120.  It  is  im- 
possible to  see  how  def^dant  was  injureu 
by  its  iatroductl<Hi  at  the  wrong  time,  con- 
ceding It  to  have  been  so.  Bridence  of  that 
(dutracter  Is  admitted  in  almost  every  case 
without  objection.  The  witness  is  allowed 
to  t^  who  he  is,  what  positions  he  has 
held,  and  to  show  that  he  learned  the  facts 
to  which  be  testifies  in  an  honorable  way, 
and  to  state  facts  which  would  tend  to  re- 
bat  any  inference  t]iat  hU  own  conduct 
In  connection  with  the  transactloa  was  im- 
proper. It  may  t>e  difficult  to  say  how  far 
ezamloations  tor  snch  purposes  should  be 
hllowed  to  go.  but  I  think  there  was  no 
abnse  of  discretion  in  this  case. 

6.  The  fifth  point  involves  the  same  ques- 
tion as  to  the  admissibility  of  the  evidence. 

0.  The  sixth  point  is  that  It  was  not  shown 
that  defendant's  vote  was  influenced,  or 
that  he  made  any  effort  to  procure  a  ver- 
dict for  the  defendants  In  the  civil  action; 
that  at  most  he  only  showed  a  willingness 
to  commit  an  offense,  but  did  nothing  what- 
ever. Aft»  what  has  been  said  as  to  the 
nature  of  the  charge,  this  point  requires  no 
discussion. 

7.  It  Is  cuitended,  as  the  seventh  point, 
that  the  evidence  doea  not  tend  to  pfove 
that  defendant  asked  for  a  bribe  to  Influence 
his  decision  or  Tote»  but  that  pF(H>osed 
for  pay  to  procure  a  rerdicL  He  did  not, 
as  a  matter  of  fact,  propose  to  be  paid  for 
his  vote  simply.  He  proposed  to  take  8500 
If  he  should  procure  a  verdict.  The  case  In 
which  he  was  a  Juror  was  a  cItU  one,  and  a 
verdict  might  have  been  rend^^red  by  a  con- 
currence of  nine  iiei'sons.  It  would  follow 
that.  If  he  gave  bis  vote  for  plaintiff,  a  ver- 
dict might  still  havf  been  rendered  for  the 
defendants  in  the  civil  suit.  In  which  event 
defendant  would  have  been  cutitled  to  his 
money  had  his  proposal  been  accepted.  He 
mny  contend  that  he  was  merely  intending 
to  place  himself  In  a  position  to  earn  the 
money  in  case  the  verdict  went  for  the  de- 
fendants, which  It  mlKht  have  aone  without 
his  vote  and  In  spite  of  his  best  effort  to 
prevent  It  Perhaps,  too,  by  his  vote  he 
might  have  prevented  a  verdict  against  the 
defendants;  but  In  such  case,  accordlug  to 
his  proposal,  he  would  havo  received  noth- 
ing. Or  perhaps  he  had  or  sought  a  similar 
agreement  with  the  other  purty,  also,  in 
which  case  the  expectation  of  a  bribe  could 


not  Ittflnwce  his  T^lct.  It  was  possible, 
therefwe,  that  he  might  have  voted  as  a 
jurw  and  worked  against  the  defendants, 
and  still  have  been  entitled  to  his  money, 
according  to  his  pr(H;>08al;  or  that  he  could 
have  dcme  all  he  could  to  procure  a  verdict 
for  the  dcf^idants,  and  still  not  have  earned 
the  brib&  All  this  shows  tmdoubtedly  that 
defradant  was  to  do  something  more  than 
cast  his  Tot«  as  a  juror  In  favor  of  the  de- 
fmdanta  to  earn  the  money,  and  that.  In 
certain  contingenclea,  he  mi^^t  not  be  able 
to  earn  it  at  all,  even  If  It  did  Influ^ice  his 
vote;  but  It  also  seems  to  me  that  he 
ofl&ceA  to  promise  that  in  certain  contin- 
gencies he  would  cast  his  vot?  as  a  Juror 
for  defendants.  If  It  should  happen  that 
his  vote  would  be  required  to  determine  the 
case  for  defendants.  I  think,  supposing  the 
witnesses  for  the  proBOCutlMi  told  the  truth, 
he  must  be  held  to  have  promised  or  offered 
to  promise  timt  they  should  have  his  vote^ 
and  I  think  this  is  all  that  is  required  to 
make  oat  the  offense  under  the  statute. 

8.  The  eighth  point  Is  that  the  court  erred 
In  refusing  an  instruction,  and  involves  the 
same  points  already  discussed.  I  think  the 
Judgment  and  <feAee  should  t>e  alflnned. 

We  concur:  HAYNBS,  O.;  BELOHBB,  C. 

PER  CURIAM.  Vot  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(W  CiU.  2S2} 

SMITH  V.  BOARD  OF  SUP-RS  OF  SAN 
BERNARDINO  COUNTY.    (No.  19,122.) 

(Supreme  Court  of  California.    Aog.  15,  1803.) 

Olaim  asaiust  Couktt— Rbfdsal  to  Act  on— 
Maxdate. 

A  contract  with  a  coanty  tor  boUdliv  a 
bridge  provided  that  the  price  was  payable  on 
preisentation  of  a  certificate  of  the  superiatend- 
cnt  of  conatructiou  of  the  bridge  in  warrants 
drawn  on  the  first  road  district  fund  of  the 
voouty.  A  claim  under  sndi  contract  present* 
ed  to  the  connty  board  of  supwisors,  without 
reference  to  the  fund  oat  of  which  it  waa  to  be 
paid,  and  without  the  snperintend«it'B  certifi- 
cate, w^as  rejected.  Afterwards  claimant  again 
pt-eseuted  a  claim  under  the  contract,  askina 
that  it  be  paid  in  warrants  drawn  on  the  road 
diatrict  fund  in  question,  and  the  BUperintead- 
ant's  certifirate  and  a  ropy  of  the  contract  were 
attached.  The  certificate  appeared  to  bare 
been  Issued  after  the  first  claim  waa  presented. 
Held,  that  the  two  claims  were  materially  dif- 
ferent, aad  a  writ  of  mandate  would  lie  to  com- 

Si  the  conn^  board  of  snpwvisors  to  act  on 
e  second  claim. 

Department  1.  Appeal  from  su[»erior 
court,  San  Bernardino  county;  John  L. 
Campb^l,  Judge. 

Action  by  Charles  A.  Smith  against  the 
board  of  Buporvlsors  of  San  Bernardino  coun- 
ty to  compel  the  board  to  act  on  plaintiff's 
claim  against  the  county.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 
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T.  J.  Fording,  J.  P.  ^ht,  and  Harris  & 
Gregg,  for  appellant   Jobn  W.  ICtchell,  for 

respondent 

6AROUTTB,  J.  Tbia  ia  an  appeal  from  a 
Jndgmait  of  the  sup«dor  court  of  the  county 
of  San  Bernardino  commanding  the  board  of 
sapervisors  of  said  county  to  take  action  on 
the  chUm  of  plahitiflf,  filed  on  the  27th  day  of 
October,  1891,  before  the  said  board  of  su- 
perrlsors,  by  approving  or  rejecting  the 
claim.  PIolntiCF  filed  a  claim  against  the 
county  of  San  Bernardino,  based  upon  the 
same  contract  which  la  relied  upon  In  the 
present  litigation,  and  the  claim  was  rejected 
by  tbe  board.  After  six  moutiis  had  expired 
from  the  date  of  such  rejection,  but  within ' 
one  year  from  the  day  when  the  UabUl'ty  ac- 
crued, plaintiff  filed  a  second  claim,  based 
upon  the  same  contract.  The  board  of  su- 
pervisors refused  either  to  reject  or  approve 
this  claim,  upon  the  groimd  that  the  same 
claim  had  been  previously  rejected,  and  the 
law  did  not  require  further  action  In  the 
premises,  and  this  proceeding  by  mandamus 
followed. 

There  is  no  issue  of  fact  in  the  case.  Both 
claims  are  before  the  court,  and  the  only 
Question  to  be  determined  is,  upon  a  compar- 
ison con  it  be  said  that  there  Is  a  material 
dlfir«%nce  between  theae  claims?  We  be- 
lieve they  differ  In  some  Important  respects. 
The  contract  for  the  bridge  work  provided, 
among  other  things,  that  the  contract  price 
was  payable  upon  the  presentation  of  the 
written  certificate  of  the  superintendent  of 
construction  of  said  bridge  that  said  bridge 
has  been  erected  and  completed  in  every  re- 
spect In  accordance  with  the  terms  of  the 
contract.  The  production  of  the  oertlflcate 
of  the  superintendent  of  construction  before 
the  board  of  supervisors  was  a  necessary  con- 
dition to  the  allowance  of  the  claim.  This 
certificate,  bearing  date  October  27,  1892,  is 
attached  to  the  second  claim  presented,  but 
was  not  attached  to  the  first;  and,  viewed  in 
the  light  furnished  its  date,  could  not 
have  been  issued  at  tliat  time.  Again,  the 
contract  provides  that  the  contractor  s^all 
be  paid  in  warrants  drawn  upon  the  fund 
known  as  the  "First  Road  District  Fund  of 
San  Bernardino  County."  The  second  claim 
is  presented  upon  that  basis,  and  asks  for 
warrants  upon  such  fund,  but  the  orifdnal 
claim  WHS  against  San  Bernardino  county, 
ond  for  the  sum  of  $5,500.  There  may  have 
been,  and  very  probably  whs,  a  material  dif- 
ference In  the  value  of  warrants  drawn  up- 
on the  various  road  district  funds  of  the 
county.  The  claim  upon  Its  face.  If  Indicat- 
ing anything  in  tbls  regard,  would  suggest 
that  a  warrant  upon  the  general  fund  of  the 
county,  rather  than  upon  any  special  road 
district  fund,  was  expected  and  claimed. 
Upon  a  careful  inspection  of  Ibe  first  claim 
presented,  we  are  not  prepared  to  say  that 
upon  Its  rejection  by  the  board  of  supervis- 
ors it  was  sufficient  ap<m  its  face,  even  aside 


from  the  lack  of  tiie  oertlflcate  of  the  super- 
intendent of  construction,  to  support  an  ac- 
tion for  the  recovery  of  a  Judgment  of  $5,500 
from  the  county,  to  be  paid  In  warrants  at 
par  drawn  from  the  fund  known  as  the 
"First  Road  District  Fund  of  San  Bernar- 
dino County."  Those  were  the  provisions  of 
the  contract,  and  the  claim  should  have  been 
sufficiently  full  and  explicit  to  form  the  basis 
of  such  an  action.  The  second  claim  pre- 
sented appears  to  cover  all  theoe  grounds,- 
and,  In  addition  thereto,  a  copy  of  the  con- 
tract Is  attached.  For  these  reasons  we  con- 
clude that  the  claims  are  materially  different 
Let  the  Judgmoit  be  affirmed. 

We  concur:  HARRISON.  J.;  PATB1B80N,- 

J. 

(4  Cal.  Unnp.  130) 

GRANGERS'  BANK  OP  CAMFORNIA  t.' 
SUPERIOR  COURT  OP  CITY  AND  COTJN-^^ 
TY  OP  SAN  FRANCISCO.    (No.  16,323.) 

(Supreme  Court  of  California.    Aug.  19,  1883.), 

Wbit  or  FaoBiBiTiox— AOTioHS  TO  Rbcovbk 
Rbiltt. 

Under  the  constitutional  proTision  that 
actions  for  the  recovery  of  real  estate  shall  be 
commenced  to  the  county  in.  which  it  is  situ- 
ated, a  writ  of  prohibition  will  tssne  to  a  court 
entertaining  such  an  action,  for  real  estate  out- 
side the  county,  though  an  accountinfc  ia  also 
asked  as  to  the  rents  and  profits,  and  though 
various  proceedings  had  be^  had  in  the  ae* 
tiou,  witnottt  any  Question  as  to  the  jurisdiction 
of  the  court 

In  bank. 

Applicatt(Hi  of  the  Grangers*  Bank  of  Cali- 
fornia for  writ  of  prohibition  to  the  superior 
court  of  ttxe  dty  and  count;  of  San  Fran- 
cisco, department  6;  WHUam  T.  Wallace, 
Judge.    Writ  granted. 

Pillsbury,  Blanding  &  Hayne,  for  peti- 
tioner. Geo.  W.  Towle,  Jr.*  and  H.  B. 
Foote,  for  respondent 

QAROUTTE,  J.  This  Is  an  application 
for  a  writ  of  prohibition,  and  the  following 
state  of  facts  Is  disclosed  by  the  petition: 
The  Grangers'  Bank  of  California  was  the 
owner  of  certain  warehouses,  situated  in 
the  counties  of  Fresno,  Tidare,  etc.,  some 
of  these  warehouses  being  erected  upon  the 
lands  of  the  bank,  and  others  <mi  the  lands 
of  the  railroad  company,  leased  to  the  bank 
by  that  corporation.  Upon  the  6th  day  of 
January,  1890,  the  h&nk  entered  Into  a  con- 
tract of  sale  with  one  W.  G.  Ross,  wherein 
it  was  agreed,  among  other  things,  that  said 
Ross  should  pay  the  bank  $40,000,  at  the 
times  and  in  the  manner  therein  provided, 
and  in  consideration  thereof  the  bank  agreed 
to  sell  and  transfer  to  said  Ross  these  ware- 
houses, together  with  all  scales,  platforms, 
etc.,  belonging  to  said  warehouse  business. 
It  was  provided  that  the  titie  to  the  ware- 
houses should  not  rest  In  Ross  until  the 
money  was  paid  as  covenanted.  It  was 
further  understood  that  the  intwest  of  the 


Digitized  by  Google 


10S6  PACIFIC  REPORTEE.  VoL.  83.  (Cal. 


bank  In  and  to  the  ground  npon  which  the 
warehuuses  were  situated  elioiild  pass  to 
Uoss  upon  the  consummation  of  tbe  sak'. 
The  right  of  re-entry  by  the  bank  upon  de- 
fault upon  tbe  part  of  Ross  was  also  a  con- 
dition of  the  contract.  Under  tills  agree- 
ment Ross  entered  Into  the  posKesslon  of  the 
warehouses,  and  In  the  fall  of  the  year  1S90. 
being  largely  indebted  to  tbe  bank,  made 
an  assignment  of  all  the  property  referred 
to  in  the  contract  to  one  Showars,  for  the 
purpose  of  securing  his  liability  to  the  bank, 
and  Showers  thereupon  took  possession 
thereof.  About  January  1,  1801,  the  bank, 
claiming  that  Ross  had  forfeited  his  rights 
under  the  contract  by  reason  of  certain 
defaults  on  hla  part,  took  possession  of  the 
property,  claiming  to  be  the  true  owner, 
and  ever  since  has  had  such  possession. 
Thereafter  Ross  commenced  an  action  In 
the  superior  court  of  the  city  and  county 
of  San  Francisco  against  Showers  and  the 
bank,  alleging,  among  other  matto^  that 
Us  indebtedness  to  the  bank  to  more  than 
offset  by  the  receipts  from  tbe  rents,  issues, 
and  profits  of  tbe  business;  that  the  con- 
tract has  not  been  forfeited,  and  he  has  de- 
manded the  possession  of  tbe  warehouses, 
which  has  been  refused;  that  the  use  and 
occapatlon  are  of  great  value,  and  he  prays 
for  on  accounting  as  to  the  rents,  issues, 
and  profits;  that  thd  bank  deUver  to  plaintiff 
tbe  warehouses,  platforms,  etc.,  referred  to 
In  the  contract;  that  the  bank  be  declared 
to  be  paid  in  full  from  such  rents  and 
profits;  that  he  be  declared  to  be  the  owner 
thereof;  and  that  said  contract  be  tadd  to 
be  in  full  force  and  effect  Issue  was  Joined 
upon  the  complaint,  and  during  the  pend- 
ency of  tbe  action  an  application  to  the 
trial  court  for  the  appointmmt  of  a  receiver 
was  made,  and  the  defmdant  bank  brought 
this  proceeding  to  restrain  the  court  from 
making  such  apftolntment,  upon  the  ground 
that  such  act  would  be  in  excess  ot  juris- 
diction. In  addition  to  the  forego!^  mat* 
ters,  the  petitioner  alleged  that  the  presiHit 
BtatoB  of  the  case  of  Ross  t.  Shownrs  et  al. 
1b  such  that  the  only  substantial  Issues  in- 
volved relate  to  the  ri^t  of  possession,  re- 
covery of  possesion  of  its  warehouses,  and 
the  renta.  Issues,  and  ^flts  thereof.  The 
petitioner  further  alleged  that  said  ware- 
houses were  real  estate.  Tbe  return  to  the 
alternative  writ  to  made  by  Ross,  the  real 
party  in  Interest,  and  consists  principally  of 
tbe  affidavit  presented  by  him  to  the  lower 
court  upon  his  application  for  the  appoint- 
ment of  a  receiver.  No  denial  Is  found  any- 
where in  such  return  as  to  the  allegations 
of  the  petition  pertaining  to  the  nature  of 
the  Issues  at  present  Involved  in  the  litiga- 
tion of  Ross  V.  Showers  et  ai.,  and  neither 
to  there  a  denial  of  the  allegation  of  the 
petition  that  said  warehouses  were  real  es- 
tate. Petitioner  insists  that  the  writ  should 
Issue,  In  thto:  That  the  appointment  of  a 
receiver  would  be  an  act  In  excess  of  the 


jurisdiction  of  the  trial  court,  and  that  said 
excess  of  Jurisdiction  consists  In  (1)  that  a 
receiver  in  the  case  Is  not  authorized  by  sec- 
tion 564  of  the  Code  of  Civil  Procedure;  (2) 
that  the  property  Involved  In  the  litigation 
Is  realty  situated  In  Fresno  and  Tulare  coun- 
ties, and  it  follows  therefrom  that  the  supe- 
rior court  of  the  city  and  county  of  San 
Francisco  has  no  Jurisdiction  of  the  subject- 
matter  of  the  action. 

We  have  not  stated  all  the  facts  dtoclosed 
by  the  record  bearing  npon  petitioner's  first 
ground  of  contention,  as  we  shall  not  dis- 
cuss It;  being  satisfied  that  the  second 
ground  relied  upon  has  suffident  merit  to 
entitle  It  to  the  relief  demanded.  It  to  to 
be  regretted  that  counsel  opposli^  the  ap- 
plication has  not  seen  fit  to  attempt  to  en- 
lighten the  court,  either  In  hla  oral  argu- 
ment or  brief,  upon  the  merit  of  appellant's 
contention  in  thto  regard.  His  only  answer 
thereto  to  set  out  in  hto  return,  and  appears 
to  partake  of  the  character  of  a  plea  of  the 
statute  of  limltatlonB  or  of  estoppeL  It  to 
as  follows:  "That  the  suit  of  \Viiiiam  Q. 
Uoss  vs.  Andrew  Showers  et  aL,  In  said  writ 
referred  to,  has  been  pending  bef<H«  re- 
spondent since,  to  wit,  the  12th  day  of  Jaa- 
nary,  >18I>1,  and  Jurisdiction  «t  respondent 
In  tiie  mattw  of  said  suit  has  not.  dmliiff 
all  the  times  since  said  12th  day  of  Januaiy, 
1S91.  to  and  until,  to  wit,  tbe  17tb  day  of 
March,  181)3,  been  called  In  qoestion;  that 
during  said  time  respondent  has  bad  sub- 
mitted to  It  by  the  parties  to  said  suit,  both 
plaintiff  and  defendants,  numwons  questions 
of  fact  and  at  law,  and  the  same  have, 
when  so  submitted,  been  decided  by  reqwnd- 
ent  without  any  objection  made  to  the  juris* 
diction  of  respondent  In  the  premises."  In 
answer  to  the  foregoing  statement.  It  to 
sufficient  to  say  the  JurtodlcUon  of  the  trial 
court  to  now  directly  assailed,  and.  ^ving 
connsri's  allegations  full  creiUt,  they  avail 
nothing  in  resisting  such  attadc 

The  present  status  of  the  case  of  Ross  ts. 
Showers,  as  disclosed  by  the  facts  we  have 
stated.  Indicate  It  to  be  an  action  to  re- 
cover the  possession  of  real  property,  and 
for  an  aeconntbig  as  to  tbe  rents.  Issoes, 
and  profits  tbaeof.  It  atoo  appears  that 
said  real  property  Is  not  dtuated  In  tlie  coun- 
ty where  the  action  was  commenced  and  to 
now  pending.  For  these  reastms  the  supe- 
rior oourt  of  the  etty  and  county  of  San 
Francisco,  whore  tbe  action  was  brought, 
has  no  Jurisdiction  over  the  subJect-matt^. 
Thto  question  was  directly  passed  upon,  and 
the  law  dectored.  In  the  case  of  Frltts  r. 
Camp,  I>4  Col.  3»4,  29  Pac.  Rep.  8«7,  which 
decision  has  been  followed  In  the  recent 
case  0/  Pacific  Yacht  Club  v.  Sausallto  Bay 
Water  Co.,  (decision  filed  June  8,  1893,)  33 
Pac  Rep.  322.  The  fact  that  an  account- 
ing is  asked  as  to  the  rents.  Issues,  and 
profits  of  the  warehouses  In  no  way  milt* 
tates  against  the  position  that  the  action 
to  for  the  recovei?  of  real  property,  Sudi 
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Is  tbe  ustial  conne  In  ttutt  character  ot  ac- 
tion, and  the  chdm  for  reots  and  profits  Is 
purely  iucldeutal  to  tbe  main  r^et  sought 
In  a  question  of  fhe  kind  here  presented, 
Tve  are  bound  by  the  proTlsions  of  the  con- 
stitution; and  the  proTi^ons  of  the  Code  of 
GlTll  Proc^ure  potaiulng  to  the  matter  of 
a  change  of  venue  and  the  proper  county 
in  wtd<^  to  commence  actions  aToll  nothing 
as  against  the  dedaratlDn  of  the  constitn* 
tlon  of  tbe  state  "that  all  actions  for  tbe 
recovery  of  tbe  possesion  oS  real  estate 
*  *  *  shall  be  commenced  in  tbe  comity 
in  which  tbe  real  estate,  or  any  vart  tiiereof 
affected  by  audi  action,  is  situated."  As 
was  said  in  the  concurring  opinion  in  tbe 
case  of  People  t.  Wong  Ark,  96  GaL  138. 
SO  Pac.  Bep.  1115.  upon  tbe  Jurisdiction  of 
this  court:  "As  tbe  legislature  has  no  power 
to  grant  the  court  jurisdiction,  it  has  no 
power  to  deprive  the  court  of  Jurisdiction. 
Tbe  Joriadlction  of  the  court  came  from  a 
source  of  power  above  and  beyond  the  leg- 
islature of  tbe  state,  and  the  court  can  only 
be  deprived  of  It  by  the  source  from  whence 
it  came." 

For  tbe  for^big  reasons,  let  the  writ 
issue  as  pr^ed  for. 

We  concur:  DB  HAVBN,  J.;  HABBT* 
SON.  J.;  McFARLAND,  J. 

(»  CaL  333) 

PBOFLB  V.  NOMBLLA.    (No.  20,069.) 
(Snpreme  Gonrt  of  Galifomia.    Aug.  17, 1893.) 

IvpBAcaitKKT  ov  Wrnia»— Latiko  Foukdatioh 

— 'Criuinal  Law. 

1.  On  a  proaecuUoQ  for  assault  with  intent 
to  Idll,  defeudant's  wife  was  asked  if  she  did 
not  tell  one  B.  that  defendant  Iiad  intended  to 
do  tbe  shooting  some  wedts  earlier,  and  that 
defendant  bad  made  her  pursue  a  certain  course 
of  action,  which  statement  she  denied  having 
made,  add  that,  as  sacb  evidence  did  not  bear 
directly  on  the  shooting,  tbe  witness  coold  not 
be  impeached  by  a  question  asked  of  B.  as  to 
what  she  bad  told  B.  about  tbe  shooting. 

2.  In  examining  an  impeaching  witnees,  he 
should  be  asked  the  direct  question  whether  the 
witness  sought  to  be  Impeached  made  tbe  al- 
leged contradictory  statement  at  the  time  and 
place  mentioned. 

Department  1.  Appeal  from  Biq»erior 
court,  San  Luis  Obispo  county. 

Sylvester  Nonella  was  convicted  of  assault 
with  Intent  to  commit  murder,  and  appeals. 
Bevcrsed. 

Graves  &  Graves  and  L.  Lamy,  f or  appel- 
lant Atty.  Q&L  Hart  F.  A.  Dam,  and  B.  P. 

TTnangst,  for  the  People. 

GAROUTTB,  J.  Defendant  was  convicted 
of  the  crime  of  an  assault  with  intent  to 
commit  murder,  and  appealed  from  the  judg' 
ment  and  order  denying  his  motion  for  a 
new  trial.  The  motion  for  a  new  trial  should 
have  been  granted  by  reason  of  error  com- 
mitted by  tbe  court  In  admitting  improper 
evidence  before  the  Jury.  Mrs.  Nonella,  wife 
of  the  defendant,  was  an  eyewitness  to  tbe 
affray,  and  testified  In  behalf  of  ber  bus- 


band.  Upcm  cross-examination  abe  waa 
asked  tbe  followln;^  questitms,  which  were 
answered  In  tbe  negative:  "Dldnt  yon  tell 
Mrs.  Basd  the  night  of  the  22d  of  February, 
when  no  one  was  pr^nt  but  you  and  Mrs. 
BaAsl,  and  In  tbe  garden  near  yonr  house, 
that  your  husband  Intended  to  shoot  bim 
some  weehs  before  that?  IHdn't  yon  tell 
Mrs.  Basst,  at  the  same  time  end  place, 
whai  no  one  was  presoit  Imt  you  and  Mrs. 
Itassl,  that  yon  didn't  want  to  go  out  and 
speak  to  Plranzl,  but  your  husband  made 
you  do  it?"  Objcctiona  were  made  to  these 
questions  npon  various  i^tnuuSs,  which  woe 
overruled,  tbe  district  attorney  stating  tliat 
his  only  object  in  asking  them  was  for  the 
purpose  of  laying  a  foundation  to  Impeatih 
the  wltnem.  Owing  to  oth»'  matters  which 
will  hereafter  receive  our  attoition.  we  do 
not  find  it  necessary  to  review  tbe  rulings 
of  tbe  court  regarding  the  admisidbUlty  of 
this  evidence,  especially  In  view  of  the  fitct 
that  the  answers  were  In  tbe  negative,  and 
consequently  no  barm  ccrdd  have  resulted 
to  defendant  thereby. 

In  rebuttal,  the  district  attorney,  for  the 
purposes  of  Impeachment  placed  tiie  witness 
Mrs.  Bassi  upon  the  stand,  and  she  was 
asked:  "What  did  she  tell  yon  abont  the 
shooting?  Leave  out  all  that  outside  mat- 
ter." Thib  question  was  objected  to,  npon 
the  ground  that  it  was  "Irrelevant  and  in- 
competent; that  no  foundation  had  been 
laid  for  the  Impeachment  of  Mrs.  Nonella; 
and  that  no  declaration  made  by  Mrs.  No- 
nella to  her  about  the  shooting,  or  any  fact 
connected  with  the  shooting,  Is  binding  upon 
the  defendant;"  but  the  objections  were 
overruled.  It  will  be  noticed  that  tbe  ques- 
tion by  tbe  district  attorney.  "What  did  she 
tell  you  about  the  shooting?"  (referring  to 
what  defendant's  wife  had  told  her.)  waa 
hearsay  evidence  as  to  the  res  gestae  of  the 
offense  charged,  and,  coming  from  the  wife, 
was  well  calculated  to  weigh  heavily  against 
the  cause  of  the  defendant  Being  hearsay 
evidence.  It  could  only  be  admitted  for  tbe 
single  purpose  of  Impeadilng  the  testlnumy 
of  Mrs.  Nonella,  by  showing  that  her  pre- 
vious statements  as  to  the  circumstances  of 
tbe  affray  were  inconsistent  with  th<we  made 
by  her  when  upon  tbe  witness  stand,  and  It 
appears  to  have  been  offered  and  admitted 
for  that  purpose.  The  foimdation  for  such  a 
question  was  not  laid  when  Mrs.  Nonella 
was  upon  tbe  stand.  Upon  an  Inspection  of 
tbe  two  questions  addressed  to  her,  touching 
her  conversation  with  Mrs.  Bassi,  It  appears 
that  neither  of  them  in  any  way  referred  to 
tbe  actual  shooting  of  tbe  prosecuting 
witness.  In  order  that  a  witness  may 
be  Impeached  in  this  manner,  tbe  stat- 
ute (section  2052,  Code  Civil  Froc.)  de- 
mands that  tbe  attention  of  tbe  witness 
should  be  drawn  with  particularity  to  the 
circumstances  surrounding  tbe  making  of  the 
statem^t  and  his  mind  directed  to  the  very 
statemwt  ItaeU;  and,  If  In  writing,  racb 
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MTitlng  mnst  be  shown  to  the  witness.  ThoKe 
requirements  are  demanded  the  statute 
in  ordw  that  all  the  light  possible  may  be 
cast  upon  the  scene,  so  that  the  witness' 
recollection  may  be  refreshed,  and  his  au- 
ewer  to  the  Interrogatory  direct  and  positive. 
Such  being  the  fact,  the  proper  course  when 
the  Impeaching  witness  is  produced  is  to  ask 
him  the  direct  question,  "Did  the  party  make 
such  statement  at  the  time  and  place  men- 
tioned?" In  fairness  to  the  witness  to  be 
impeached,  and  in  order  that  the  testimony 
may  be  of  any  value  for  impeachment  pur- 
poBes,  audi  course  should  be  pursued,  and 
for  the  further  reason  that  such  a  conrsc 
will  best  serve  the  purpose  of  keeping  from 
the  jnty  irrelevant  and  incompetent  matter. 
Beyond  all  doubt,  such  should  be  the  rule 
when  opposing  counsel  object  to  the  que^ 
ticn  as  being  too  broad  and  genei-aL  TUn 
authorities  of  other  states  and  the  text  writ- 
ei*s  np<H»  the  law  of  evidence  are  not  entirely 
harmonious  as  to  the  true  role,  but  In  the 
case  of  People  v.  Lee  Ah  Yute.  00  >  Cat  95, 
the  practice  of  asking  a  direct  question  waH 
held  to  be  proper;  and  we  are  satisfied,  for 
the  reasons  hero  stated,  such  should  be  tb<> 
course  adopted.  Ttie  question,  "What  did 
she  tell  you  alwut  the  shooting?"  was  objec- 
tir.Dnble  even  under  those  authorities  which 
hold  it  Improper  to  ask  a  leading  question. 
Ah  already  indicated,  it  did  not  cover  or  even 
r<Tfer  to  the  subject-matter  involved  In  the 
qutistlons  addressed  to  Mrs.  Nonollo,  In 
those  qnestions  not  a  word  Is  found  as  to 
the  shooting.  One  inquiry  was  addressed  as 
to  what  the  defendant  determined  to  do  two 
weeks  before  the  date  of  the  affray,  aud  tlie 
other  pertained  to  alleged  acts  of  the  defend- 
ant, directed  towanls  the  witness,  his  wife. 
In  response  to  the  question  addressed  to 
Mrs.  Biisel,  she  proceeded  to  state,  among 
other  things,  that  Mrs.  Nonella  told  her  tbat 
"her  husband  run  Inside,  and  got  the  rifle, 
and  shot  the  prosecuting  witness."  Such  ev- 
idence was  prejudicial  to  defendant,  and 
clearly  objectionable,  being  the  purest  hear- 
say. Considered  for  the  purposes  of  Im- 
pt^achment,  It  was  objectionable,  no  such  in- 
quiry being  addressed  to  Mrs.  Nonella  when 
upon  the  stand,  and  consequeatly  no  foun- 
dation existing  upon  which  to  base  the  In- 
quiry. It  becomes  unnecessary  to  consider 
other  astignments  of  error.  For  the  fore- 
going reoscttis  it  is  ordered  tbat  the  Jndgn<unt 
and  order  denying  a  new  trial  be  reroned 
and  the  cause  remanded. 

Weconctir:  BEATinr^C. J.; HARRISON. J. 


m  Cat.  my 

VAKKCSa  r.  FOLEY  et  al.    (No.  15.023.) 
(Supreme  Court  of  Califoraia.    Aug.  17,  181)3.) 
SsavioB  or  PBOCEbs—VALiDin— Infant  Dbfeno- 

AST9. 

1.  Where  a  summons  has  been  returned,  it 
1b  functus  officio,  and  aubsequeut  service  oa  de- 
foidaitt  of  a  copy  made  by  plaintiff  from  the 
files  of  the  court  is  a  nullity. 


2.  In  an  actioa  against  an  infant,  service 
on  his  guardian  alone,  without  appearance  by 
either  defendant  or  the  gnardian,  will  not  sup- 
port a  judgment  by  default. 

3.  Defeudaut  cannot  be  served  with  process 
11  years  after  the  filing  of  the  (wmplaiot. 

Commissioners'  dedslon.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco:  F.  W.  Lawler,  Judge. 

Action  by  E.  Fanning  against  Thomas 
Foley  and  others.  From  orders  setting 
aside  a  decree,  and  dismissing  the  action  for 
wont  of  prosecotiont  plaintlg  appeals.  Af- 
firmed. 

J.  U.  Wood,  for  appellant  Mastii^ 
Bekdier  &  Mastic  and  Frank  J.  Fren<di,  for 
tespondoits. 

TEMPLB.  G.  TbiM  action  was  commenced 
NovembCT  1,  1879,  In  the  district  court  of 
the  twenty-third  judicial  district,  to  ft>re- 
<dose  a  street  assessment,  and  the  summons 
was  issued  on  the  same  day.  November 
4th  it  was  served  npon  certain  named  de- 
fendants, none  of  whom,  as  Is  now  admitted, 
had  or  ever  had  any  interest  In  the  premises 
upon  which  it  Is  sought  to  foreclose  the  lien. 
It  is  admitted  that  Joseph  D.  Gaven  was 
the  sole  owner  of  the  premises,  and  con- 
tinued to  be  so  up  to  the  time  of  his  death, 
after  which  his  executor  sold  the  land  to 
one  Capurro.  Qaven  was  made  a  defendant, 
but  was  not  served  with  summons.  It  Is 
averred  In  the  complaint  that  he  was  a 
minor,  and  Mts.  Sarah  Ann  Eugliah  was 
Served  as  his  guardian.  She  made  no  ap- 
pearance, and  her  default  was  entered  as 
guanUan  of  Gaven.  Of  course  this  was  of 
no  consequence,  as  It  bound  neither  Mrs. 
English  nor  her  ward.  The  summons  was 
not  returned  until  August  13. 18S9,  at  whlt^ 
time  it  was  filed.  September  25, 1891,  plain- 
tiff made  a  copy  of  this  summons  without 
taking  It  from  the  files,  and  handed  such 
copy  to  Capurro.  An  affidavit  was  made 
on  behalf  of  plaintiff  to  the  effect  that  the 
affiant  had  duly  served  the  summom  on 
Capurro  by  handing  him  a  copy  th«7eof. 
This  affidavit  does  not  appear  to  have  been 
filed,  but,  as  is  stated,  was  attached  to  the 
summons  which  had  been  previously  filed,— 
pinned  to  It,  as  Is  stated  in  the  notices; 
whether  with  or  without  the  knowledge  of 
the  custodian  of  the  record  does  not  appear, 
save  from  the  presumption  that  plaintiff's 
connsel  would  not  have  done  such  a  thing 
clandestinely.  Capurro  was  never  made  a 
party  to  the  suit  In  any  way,  nor  was  he 
served  as  John  Doe,  although  such  a  person 
nppenrs  to  have  been  a  defendant.  Fuiv 
thermoro,  the  suit  was  dismissed  as  to  John 
Doe  by  plaintiff.  Captu'ro  did  not  appear  in 
the  case  by  any  pleading. 

January  29,  1S91,  a  decree  was  entered  in 
the  superior  court  before  Hon.  F.  W.  Law- 
ler, J.,  foreclosing  plaintiff's  lien.  The  de- 
cree does  not  nm  against  Capurro.  On  mo- 
tion of  Mrs.  Sarah  A.  Gi^ish.  this  decree 
was  set  aside  and  racated  September  21« 
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1881.  Mrs.  English  ttien  gave  notice  of  a 
motioa  to  dismiss  ttae  action  because  not 
prosecuted  with  reasonable  diligence.  Ca- 
purro  also  moved  to  quash  the  service  ot 
summons  uiK>n  himself,  and  separately,  as 
successor  in  interest  to  Gaven,  gave  notice 
of  a  motion  to  dismiss  the  action  for  want 
of  prosecution.  Both  motions  were  granted, 
and  plaintiff  appeals  from  all  these  orders. 

It  is  obvious  that  all  these  orders  must  be 
affirmed.  The  decree  was  at>solntely  void, 
and  the  court  was  right  In  removing  it  from 
the  record.  The  owner  of  the  fee  had  never 
been  brought  In  by  appearance  or  service, 
and,  had  Gaven  been  alive,  he  could  not 
have  been  served  at  the  time  of  the  attempt- 
ed service  upon  Caporro.  It  was  11  years 
after  flUng  the  complaint.  The  summons, 
having  been  rettuned,  was  functus  officio. 
If  the  practice  adopted  by  plaintiff  can  be 
sustained,  it  will  practlcnlly  nulliJ^  in  part 
sections  406,  408,  and  581  of  the  Code  of 
GItU  Procedure.  The  fact  th&t  Capurro 
inm^iased  the  intweet  of  Gaven  after  suit 
tetnij^t  did  not  Ipso  facto  make  Capurro 
a  defendant.  QaTea  had  never  been  served, 
and  bad  not  ai^eared  In  the  suit,  and  It 
was  then  too  late  effectually  to  t»1ng  him 
in,  bad  he  been  alive.  Pertiaps.  had  Gaven 
been  alive,  Capurro  might,  und^  our  Code, 
have  appeared  and  defended  In  the  name  of 
Gaven,  w  have  had  hlms^  substituted  as 
defendant,  but  plaintiff  could  not  at  will, 
without  any  action  on  the  part  of  the  court 
or  Capurro,  consider  and  treat  him  as  sudL 
The  action  was  properly  dismissed.  Un- 
der the  Code,  plataitiff  had  lost  his  right  to 
bring  in  the  real  defendant,  and  It  was  of 
no  ben^t  to  blm  to  keep  the  suit  pending. 
Capurro,  as  pnrdiasar  from<  Gavra,  had  such 
an  interest  as  would  authorize  hUn  to  make 
the  motion.  Capurro  appeared  fcnr  ttiat  pur- 
pose ottiT  after  the  decree  had  been  vacated. 
Bren  If  it  must  be  ctmsld^vd  as  a  general 
appearance  In  that  case,  it  wotdd  not  help 
^aintlff.  Capurro  was  entitled  to  the  re- 
lief granted.  I  advise  that  the  wdors  ap- 
pealed from  be  affirmed. 

We  concur:  SBABLS,  C;  BBLGHEIl,C. 

PER  CURIAM.  For  the  reasons  given  In 
the  forc;;oing  opinion,  the  orders  appealed 
from  are  affirmed^ 


(4  Cal.  Unrep.  312) 

PEOPLB  V.  ACBTEDO.  (No.  20,985.) 

(Supreme  Coart  of  California.   Ang.  16.  1893.) 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  B.  N.  f;!mith.  Judge. 

Albert  Acevedo  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

C.  C.  Stephens,  for  appellant  Atty.  G^ 
Hart»  for  the  People. 


PER  CURIAM.  The  defendant  was  con- 
victed of  burglary,  and  now  appeals  from 
the  Judgment  and  order  denying  his  motion 
for  a  new  trial.  Various  assignments  of  er- 
ror are  relied  upon  to  justify  a  reversal  of 
the  Judgment,  but,  upon  a  careful  examina- 
tion of  the  recofd.  we  find  nothing  ttiat  de- 
mands a  retrial  of  the  case.  Let  the  Judg* 
ment  and  order  be  affirmed. 


(99  Cal.  803) 

HECEMAN  V.  SWETT  et  aL  (No.  l^SSk) 
(Supreme  Court  of  OalUomia.  Aug.  16,  1808.) 

BOCXDARIBS  —  NAVIOABUt  StSBAIC  —  CaAKO*  OV 

Cbankbi. — FoBHATioN  or  Island  —  Patbjit  to 
Swamp  Lands  oh  Ebl  Rivbb  —  Ownbrsbip  o* 
IsuMD — FisHiire  Fbivilbob— AnvBHSB  Poesss' 

£IQK. 

1.  Act  April  28,  1855,  to  ittovlde  tor  the 
sale  of  the  swamp  and  overflowed  state  lands, 

(section  IS,)  limits  the  provlsious  of  the  act 
to  the  swamp  lauds  eraated  to  the  state  by 
Act  Gong.  Sept.  28,  1850,  under  which  lands 
owned  by  the  state  by  virtue  of  its  sovereignty, 
iuciudiug  the  beds  and  shores  of  navigable 
Btreama  below  high-water  marli,  could  not  be 
sold  or  coaveyed.  Held,  that  patents  of  certain 
surveys  of  such  swamp  lands  on  Eel  riveri  is- 
sned  after  the  cbannel  in  such  river  was 
changed  by  a  freshet,  and  which  descril>ed  the 
lands  aa  bounded  on  such  river,  conveyed  to 
the  grantees  the  land  to  high-water  mark  only, 
according  to  the  new  channel,  and  did  not  con- 
vey any  part  of  an  island  formed  on  the  oppo- 
site side  of  such  channel  by  the  change,  though 
part  of  such  island  is  within  the  lines  of  toe 
original  surveys  made  prior  to  such  ohuige^ 

2.  Where  sach  island  does  not  condst 
of  part  of  such  orisinal  surveys  left  intact  by 
the  change  in  the  channel,  but  was  formed  of 
deposits  within  the  lines  of  such  surveys,  the 
island  is  the  property  of  the  state,  under  Civil 
Code,  §  1016,  which  provides  that  islands  and 
accumulations  of  land,  formed  in  the  beds  of 
navigable  streams,  belong  to  the  state,  if  there 
is  no  title  or  prescription  to  the  contrary. 

3.  Ht.  18^,  p.  Mitltled  "An  act  to  reg- 
nlate  salmon  fisholes  on  Eel  river  in  Humboldt 
county,"  (section  2,)  provides  that  the  owners 
of  land  fronting  such  river  shall  have  exclusive 
right  and  privilege  of  casting,  hauling,  and 
landing  seines  and  nets  on  their  owe  wate- 
fronts;  and,  for  the  parposes  of  this  act,  all 
bars  and  the  bed  of  such  river  lying  between 
the  lines  of  the  offidal  snrvey  and  extreme 
low-water  mark  shall  be  deemed  and  held  to 
be  the  water  front  of  the  landowner  whose 
lines  border  on  such  river  or  run  nearest  there- 
to. Hclil  that,  where  the  bed  of  such  old  chan- 
nel is  above  low-water  marlc,  but  below  high- 
water  mark,  the  owner  of  the  land  separated 
from  such  teland  by  the  M  channel  has  the 
exclusive  right  to  the  fishing  privilege  on  such 
island. 

4.  Since  the  owners  of  the  land  separated 
from  the  island  by  the  new  channel  owned  no 
part  of  the  island,  th^  could  acquire  no  ri^t 
to  the  fishing  privuege  by  adverse  possession  of 
such  island,  since  such  privilege  is  a  right 
which  attaches  to  the  ownership  of  the  land  on 
the  opposite  side  of  the  old  channel,  and  can 
only  DO  acquired  by  obtaining  title  to  such 
land. 

5.  Under  St.  1850,  p.  298,  8  5,  which  de- 
clares that  any  person  who  shall  cast,  haul,  or 
draw  any  seine  or  net,  not  Laving  the  right  to 
do  so,  shall  be  deemed  a  trespasser,  and  may 
be  convicted  of  a  misdemeanor,  a  person  can- 
not acquhw  a  fishing  privilege  by  advene  posses- 
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■loD,  since  the  Tioladoo  of  a  penal  Btatnte,  no 
matter  how  kms  otmtinaed.  cannot  confer  a 
legal  TighL 

Commlsslonen*  dedaAon.  D^rtment  1. 
Appeal  from  superior  court,  Humboldt  couur 
ty;  O.  W.  Hunter,  Judge. 

Action  by  Ezeldd  M.  Hecknum  seeliut  Jtrim 
A.  Swctt  and  othen  to  <ivi«t  title  to  a  fieh- 
Ing  prlrUege  and  for  on  btjunotion.  From 
a  Judtfiuent  for  defendants,  plaintiff  appeals. 
Beversed. 

Horace  L.  Smith,  for  appellant  P.  F. 
Hart  and  £.  W.  Wilson,  for  reapondents. 

HAYNES,  a  ActloD  to  quiet  title  to  a 
filing  privilege,  and  for  an  Injunction.  Find- 
ings and  Judgmente  were  In  fiivor  of  defend- 
ants, and  the  ^intlfr  appeals  from  the  Judg- 
ment upon  the  Judgment  roll  and  a  UU  of 
Inceptions.  Halntlff  is  the  owner  of  cer- 
tain lands  on  the  nortb  dde  of  Eel  river, 
known  as  "Swamp-Land  Surrey  No.  45,"  pat- 
ented by  the  state  to  plaintiff's  grantor  in 
1882.  Defendants  are  owners,  seTerally.  of 
lota  36  and  42,  swamp-land  surreys,  which 
lots  were  surveyed  in  April.  1858.  Lot  36 
was  patented  ia  1871.  and  lot  42  in  1880. 
At  the  time  of  the  surrey  Oiese  lots  were 
wholly  on  the  south  side  of  Eel  rlrer,  a 
navigable  river,  in  which  the  tide  ebbs  and 
flows,  and  were  described  in  tbe  surreys  and 
patents  as  bounded  on  that  river,  the 
courses  and  distances,  including  the  meander 
lines  on  tbe  river  and  nnvlKiible  sloughs, 
and  the  number  of  acres,  lii'iiis  also  given. 
The  ouurt,  after  finding  the  lorogolng  facts, 
made  the  foUowing  finding:  "(4)  That  Eel 
river  Is  a  navigable  stream,  and  In  whidi  the 
tide  ebbs  and  flows  dally;  that,  at  the  date 
of  the  said  several  surveys,  appllcntlons,  and 
purchases  as  aforesaid,  of  snld  lands  particu- 
larly set  forth  and  described  In  findings  one, 
two,  and  three,  the  said  Eel  river  bounded 
the  said  lauds  of  plaintiff  particularly  de- 
scribed and  set  forth  in  said  finding  one  ap<5n 
the  south  side  thereof,  and  the  said  lands  of 
the  said  defendants  particularly  described 
and  set  forth  In  said  findings  two  and  three 
upon  the  north  side  thereof;  that  in  the  win- 
ter of  ISOl  and  18C2  there  occurred  a  sudden, 
unusual,  and  excessive  rise  or  freshet  In  the 
waters  of  said  Eel  river,  and  during  which 
a  large  portion  of  the  said  lands  hereinbefore, 
In  findings  two  and  throe,  particularly  de- 
scribed and  set  forth,  with  other  lands  along 
said  river,  were  submerged  or  covered  with 
water;  that  said  rise  or  freshet  continued 
for  several  days,  and  during  its  continuance 
a  very  conBldei-able  imrt  of  the  most  north- 
em  portion  of  the  said  lands  described  and 
set  forth  In  said  findings  two  and  three  as 
aforesaid  was  cut,  washed,  and  carried  away; 
that  such  cutting,  washing,  and  carrying 
away  was  not  slow,  gradual,  and  Impercepti- 
ble In  Its  progress,  but,  uptm  the  contrary, 
the  same  was  rapid,  sudden,  and  perceptible, 
and  Us  loss  could  be  plainly  seen  and  per- 


ceived; that  Uodu  or  masses  ot  earth  caved 
off  this  laud,  and  fdl  Into  the  river,  and  were 
washed  and  carried  away;  that  houses  and 
outbuildings  thereon  were  also  washed  and 
carried  away  with  the  land,  so  rapid  was  the 
same  done;  that  sold  rise  or  freshet  oon- 
tlnucd  for  several  days;  and  that,  npon  the 
subtddoice  In  the  wators  of  said  Eel  river, 
the  same  was  found  to'  bare  cat  for  itself  a 
new  channel,  and  tbe  main  channel  thereof 
was  then  running  about  a  quarter  of  a  mile 
south  of  Uie  old  chumel,  and  through  and 
over  the  lands  of  said  def aidants  hereinbe- 
fore, in  said  findings  two  and  three,  partio- 
nlarly  described  and  set  forth,  whereby  a 
pmHon  of  said  lands  ttius  described  were 
left  up«xi  the  south  bank  oC  Eel  river  as 
thus  changed,  and  a  portion  tiiweof  nptm 
the  north  bank  of  said  rirer  as  thus  changed, 
thereby  forming  a  small  Island  which  has 
grown  gradually  and  imperceptibly,  but 
mostly  down  stream,  until  It  Is  now  n«iriy  a 
qnarta*  of  a  mile  wide,  and  a  little  more 
than  a  quartw  of  a  mUe  long,  and  lies  be- 
twe^  the  old  or  ori^nal  channel  of  Ed 
rirer  and  Oie  new  channel  as  thus  formed." 
The  court  further  found  that  Qie  main 
body  of  the  water  has  ever  dnoe  flowed  in 
the  new  channel;  fliat  the  ttde  ebbs  and 
flows  tlirongh  the  <M  channel;  that  at  Iilgh 
tide  there  are  from  2  to  6  feet  of  water 
therein,  and  a  width  of  100  to  ISO  feet;  that 
at  low  Ude  the  bed  of  the  old  channel  Is  dry 
for  a  considerable  distance  between  plaintllTs 
land  and  the  Island;  that  the  Island  Is  about 
.the  level  of  the  lauds  on  either  side  of  the 
river,  and  Is  not  covered  with  water  except 
during  ftesbets;  that  by  reason  of  the  change 
in  the  channel  plalntlfrs  lands  do  not  front 
npon  or  extend  down  to  the  river  as  thus 
changed,  but  since  said  freshet  of  1801-«J2 
are  separated  from  the  river  by  the  lands  In 
controversy  and  1^  said  old  channel.  The 
sontheriy  shore  of  the  island  Is  suitable  for 
landing  nets,  and  Is  valuable  for  tisbing  pur- 
poses, while  the  bank  on  the  south  side  of 
the  present  channel  Is  abrupt,  and  cannot  be 
used  for  that  punH>Be;  and  these  facts  give 
rise  to  the  present  controversy. 

An  act  to  regulate  salmon  fisheries  on  Eel 
river  In  Humboldt  coimty  (St.  1869,  p.  208) 
contains  the  foUowing  provisions:  "Sec 
2.  The  owners  of  land  fronting  on  the  above- 
named  rirer  shall  have  exclusive  right  and 
prlrilege  of  casting,  hauling,  and  landing 
seines  and  nets  on  thrir  own  water  front. 
For  the  purposes  of  this  act,  all  bars  and 
the  bed  of  said  river  lying  between  the  lines 
of  the  otficial  sui-rey  and  extreme  low-watei- 
mark  shnll  be  deemed  and  held  to  he  the 
water  rrunt  of  the  landowner  whose  lines 
horilor  on  said  river  or  run  nearest  thereto. 
Sec,  3.  Wliore  there  Is  a  bar  or  grade  suit- 
able for  landing  seines  or  nets  on  one  side 
of  the  river,  and  a  bold  shore  and  steep, 
abrupt  bank  on  the  other,  the  owner  or  ovm- 
ers  of  the  land  onbradng  such  bar  or  gradft 
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Hhall  have  the  exclndTe  privilege  of  using 
the  entire  width  of  the  river  for  fishing  pur- 
poses at  such  points  or  places;  provided  al- 
ways that  such  owner  or  owners  shall  In  no- 
wise Impede  or  interfere  with  the  navigation 
of  said  river.  Sec.  4.  Whenever  on  both 
sides  of  said  river  there  Is  a  bar  or  grade 
suitable  for  landing  seines  or  nets,  the  own- 
ers of  the  land  on  each  side  of  said  river 
embracing  such  bars  or  grades  shall  exerdse 
fishing  privUeces  and  rights  to  the  center  of 
the  river  at  low-water  mark." 

nalntur  cont«idB  that  there  are  no  private 
lands  between  his  land  which  reaches  U^- 
water  mark  on  the  n<Hlh  OAe  of  Oie  river 
and  low-wa^  martt  on  the  south  side  of  the 
Island,  and  that,  therefore,  under  the  provi- 
sions of  Uie  statute  above  quoted,  be  has  the 
ezclusiTe  ri^t  of  the  fisbery  on  the  soutb 
shore  of  the  island;  whUe  defen^nts  daim 
that,  by  -the  change  of  the  tdiannel  of  the 
river,  the  soutiaem  shore  of  the  Island  is 
within  the  lines  of  the  original  Burvey  of 
tbOr  lots,  and  covered  by  tbtSx  patents; 
that  thereby  idaintiff  is  excluded;  and  that 
tfa^  have  the  exduidve  rlg^t  The  Island  is 
not  used  by  either  party  for  any  other  prn^ 
pose.  If  defendants  have  title  under  thdr 
patents,  their  right  is  dear.  If  they  have 
not.  pbUntKTs  rig^t  ts  dear,  uidess  he  Is 
baned  by  advove  possession.  We  think  de- 
f»dants'  pa-tCTts  only  conveyed  to  them  the 
lands  lying  south  of  the  present  channel,  and 
did  not  convey  any  part  of  the  island.  These 
lands  were  surveyed  under  the  act  of  April 
28.  1855,  entitled  "An  act  to  provide  for  the 
sale  of  the  swamp  and  overflowed  lands  be- 
longing  to  this  state."  (St  18S5,  p.  18D.)  By 
the  dghteenth  section  the  provtekNos  of  the 
act  were  limited  to  the  swamp  lands  granted 
to  the  state  by  the  act  of  congress  of  Sep- 
tember 28,  1850.  and  under  that  act  lands 
owned  by  the  state  by  virtue  of  its  sover- 
eignty, Including  the  beds  and  stores  of  nav- 
igable streams  below  high-water  mark,  could 
not  be  sold  or  conveyed.  The  patents  de- 
scribe the  lands  conveyed  as  swamp  land 
granted  to  the  state  by  said  act  of  congress, 
and  describe  defendants'  lands  Qots  38  and 
4Z)  as  bounded  by  the  left  or  southern  bank 
of  the  river.  The  tact  that  the  surveys  9tart 
at  a  point  on  a  section  or  quarter-section  line 
back  from  the  river,  and  give  the  coui'ses 
and  distances  of  all  the  lines.  Indudlng  the 
meander  lines,  along  navigable  sloughs  and 
the  bank  of  tbe  river,  does  not  control  the 
call  for  the  south  bank  of  the  stream.  Such 
survey  was  necessary  In  order  to  ascertain 
the  number  of  acres  contained  In  each  lot 
Though  Iwth  these  surveys  were  made,  and 
the  patent  to  lot  36  was  issued,  before  the 
adoption  of  the  Code,  the  law  in  relation  to 
boundaries  upon  navigable  streams  was  the 
same  as  It  now  is.  "A  conveyance  by  the 
state  of  lands  bounding  upon  the  sea,  or  up- 
on a  bay  or  navigable  stream,  would  extend 
to  high-water  mark."  People  v.  Morrill,  26 
Cat  357;  avU  Code,  i  830;  Packer  v.  Bh^ 


71  Cat  134, 11  Pac.  R^.  873.  If  defendants* 
contention  con  l>e  sustained,  it  would  seem 
to  follow  that  wider  th^  patents  they  have 
not  only  acqiUred  title  to  the  bed  of  the 
river,  but  to  the  water  which  covers  It  Peo- 
ple v.  Canal  Appraisers.  33  N.  Y.  464.  The 
courses  and  distances  of  the  survey  undoubt- 
edly include  a  section  of  the  river  lying  be- 
tween  the  side  lines  of  the  surv^,  and  these 
courses  and  distances  must  be  resorted  to  if 
any  part  of  the  island  Is  Induded.  But  not 
QtOy  does  the  call  for  a  navigatde  riv^  as  a 
boundary  condxd  Oie  calls  by  courses  and 
distances,  bat  the  state  could  not  convey  un- 
der the  act  for  the  sale  of  swamp  lands  any 
land  lying  below  ordin^uy  high-water  mark 
on  a  navigable  stream,  nor  can  tin  state, 
under  any  act  that  tiie  legislatnre  could  en- 
act, conv^  an  absdute  and  unqualified  title 
to  the  shore  or  bed  a  navigable  stream. 
Such  lands  are  held  Iqr  the  state  In  trust  for 
ttie  whole  people,  and  cannot  be  conveyed 
for  any  purpose  iH>t  cmisistent  with  and  In 
furtherance  of  the  purposes  of  the  trust 
Grants  may  be  made  for  the  erection  of 
wharves,  docks,  etc..  In  aid  of  the  use  of  the 
water  for  purposes  of  navigation  and  com- 
merce, "but  the  state  cannot  abdicate  its  trust 
over  property  in  wUc^  the  whde  people  are 
IntKested."  Illinois  Cent  R.  Ca  v.  Illinolfs 
146  U.  a  453.  18  Sup.  Ct  RC9.  m  If  the 
State  can  vest  absolute  and  unqiigl  fled  itls 
and  ownership  of  any  portion  of  snch  lands 
and  waters  In  a  private  pmon,  tb^  can  be 
no  limit  to  audi  disposals  until  all  audi  lands 
have  been  converted  into  private  proper^, 
and  the  trust  for  the  boi^t  of  the  pnUlc 
has  heai  utterly  destroyed.  For  tbese  rea* 
sons,  tf  no  other,  respondents*  oontenti(»a 
that  the  curative  act  of  March  27,  1872,  (9t 
1871-72,  p.  587,)  "vests  to  the  respondents 
the  legal  title  to  the  land  embraced  within 
thedr  patents,"  cannot  be  sustained,  if  by  the 
language  Just  quoted  counsel  mean,  as  they 
evidently  do,  the  lands  embraced  within  the 
courses  and  distances  th»e  given.  The  pat- 
ents conveyied  to  high-water  mark  on  the 
southerly  bank  of  the  river  as  it  existed  at 
the  date  of  the  patent  or  as  thereafter 
changed  by  washing  or  cutUng  away  by  the 
action  of  the  water,  or  by  accretions  added 
by  the  same  agency.  By  apt  words  in  the 
patents,  they  might  have  been  made  to  in- 
clude a  portion  of  the  Island  above  high- 
water  mark,  but  those  words  were  not  used, 
and  we  cannot  supply  them.  What  would 
have  been  the  effect  of  tbe  change  in  the 
channel  of  the  river  caused  by  the  freshet 
of  1861-«2  If  the  title  had  vested  In  the  de- 
fendants prior  to  6uch  change  It  is  not  neces- 
sary to  determine.  These  surveys  were 
made  April  20,  1858.  On  April  21,  1858,  the 
act  of  1855  was  repealed,  reserving  rights 
accrued  thereunder.  The  act  of  1858  made 
the  oertiflcate  of  purchase  issued  by  the  reg- 
ister prima  fade  evidence  of  title.  The  cer- 
tificates of  purchase  of  lots  36  and  42  were 
issued,  as  shown  by  the  patents,  January  26, 
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1871,  and  April  28,  1880,  respectively,  and 
the  patents  were  Issued  shortly  thereafter; 
and  section  7  of  tbe  act  of  1858  expressly  pro* 
rlded  *tbat  neither  tbe  patent  provided  for 
la  tms  section,  nor  the  cnHflcate  ivovided 
tot  in  the  0th  section  of  this  act,  shall  have 
uny  other  effect  or  fbrce  than  as  a  Qult- 
clalm  of  all  ri^t,  title,  and  interest  on  the 
part  of  the  state;"  but  this  qoHdaim  can 
only  operate  to  transfer  litle  to  <tbat  which 
passes  by  the  controlling  calls  of  those  ta- 
atnimeDts.  We  do  not  understand  the  fourth 
finding  to  state  that  a  new  ctiannel  was  cut 
through  lots  36  and  42,  leaving  a  part  of 
those  lota  Intacft  upon  the  north  side  of  the 
new  channel,  but  that  the  channel  was 
changed  by  cutting  away  the  south  bank  un- 
til it  reached  its  present  location;  and  that 
part  of  the  finding  wUch  states  that  a  por- 
tion of  these  lots  was  left  upon  the  north 
bank  only  means  that  a  portion  of  the  de- 
posit forming  the  Island  Is  within  the  lines  of 
the  survey.  If  this  finding  Is  not  to  be  so 
understood,  it  Is  not  justified  by  the  evidence. 
The  Island  thus  formed  belongs  to  the  state. 
CIvU  Code,  S  1016.'  We  conclude,  therefore, 
that  plaintHTs  southerly  line  Is  hlf^-water 
mark  on  the  north  side  of  the  river,  which 
Includes  the  old  channel,  and  defendants' 
northerly  line  Is  high-water  mark  on  the 
south  side  of  the  river;  that  the  Island  Is  the 
property  of  the  state;  and  that,  as  the  old 
channel  is  above  low-water  mark,  the  low- 
water  line  Is  on  the  south  side  of  the  island 
in  front  of  plalntifrs  land,  while  the  high- 
water  line  on  the  north  side  of  the  old  chan- 
nel is  the  south  line  of  plaintiff's  land,  which 
brings  him  within  the  provisions  of  section  2 
of  the  act  regulating  fisheries  on  Eel  river. 
Nor  does  the  plaintiff  attack  defendants'  pat- 
ents collaterally,  as  contended  by  counsel  for 
respoudents,  nor  attack  them  at  all.  They 
are  conceded  to  be  valid,  and  to  vest  In  de- 
fendants title  to  all  the  land  described  with- 
in tli^  controlling  calls.  The  attack  is  only 
upon  tbe  construction  sought  to  be  idaced 
upon  them,  viz.  that  they  vested  title  In  the 
defendants  to  a  portion  of  the  island. 

Hie  only  remaining  question  is  as  to  ad- 
verse possession.  Upon  this  defense  the 
court  found  that  the  defendants  had  sever- 
ally occupied  and  used  the  south  shore  of 
the  Island  for  fishing  pur[K>ses  exclusively, 
openly,  and  under  a  claim  of  title,  for  more 
than  five  years  next  before  the  commence- 
ment of  the  action,  and  that  the  plaintiff 
had  not  been  seised  or  possessed  of  any  right 
thereon  or  attached  thereto  within  five  years, 
or  at  all.  Having  concluded  that  defendants 
ewneii  no  part  of  the  Island,  we  think  It 
must  follow  that  they  could  acquire  no  right 
to  the  fishery  by  adverse  possesion  under 
the  facts  of  tliat  posseasion  as  foimd  by  the 

*  Civil  Code,  S  1016,  provides  as  follows:  "Ir- 
lAnds  and  accamnlatioaa  Of  land,  formed  Id  the 
beds  of  streams  which  are  navigable,  belong  to 
the  state,  if  there  is  no  title  or  preBcription  to 
the  contrary.'* 


court  The  secood  aectton  of  the  act  of  1^, 

r^gulatinf  jBshaies  on  Ed  river,  grafts  the 
exclusiTe  ri^t  to  the  owner  of  land  fronting 
on  the  liver.  It  is  a  t1|^t  wlilch  attaches  to 
the  ownmhlp  of  land  as  an  appurtenance 
which  passes  with  a  conveyance  of  the  land. 
If  defendants  had  acquired  title  to  plaintiff's 
land  on  the  north  ride  of  the  rWer  by  ad- 
verse possession,  they  would  at  the  same 
time  and  by  such  acquisition  of  the  land  have 
also  acquired  the  fishery,  whether  they  had 
used  the  fishery  during  the  period  of  adverse 
possession  of  the  land  or  not  Navigable 
streams  and  the  shores  to  ordinary  hi^- 
water  mark,  as  we  have  seen,  are  held  by 
the  state  in  trust  for  the  public;  but  quali- 
fied rights  therein  may  be  granted  so  far  as 
they  are  not  inoonaist^t  with,  or  are  In  aid 
of,  the  principal  use,  viz.  for  tbe  purposes  of 
navigation.  In  the  absence  of  the  act  of 
1850,  regulating  fisheries  on  Gel  river,  the 
right  to  use  the  shores  between  high  and 
low  water  mark  for  fishing  purposes  was 
common  to  the  peoj^e  of  the  state.  AMde 
from  that  act,  there  was  no  statute  under 
which  the  officers  of  the  state  could  grant  an 
exclusive  right  to  a  fishery  of  this  character; 
and  a  title  prescription  to  the  fishing 
privilege  must  therefore  Include  the  land  of 
plaintiff,  as  the  ownership  of  the  land  and 
the  fishing  privilege  are  inseparably.  Not 
only  BO,  but  the  fifth  section  of  the  act  de- 
clares tlmt  any  person  who  shall  cast,  haul, 
or  draw  any  seine  or  net,  not  having  the 
right  so  to  do.  shall  be  deemed  and  held  to 
bo  a  trespasser  against  the  person  whose 
rights  are  by  the  act  fixed  and  determined, 
but  may,  In  addition  to  any  civil  action  bad 
thereon,  be  convicted  of  a  misdemeanor  for 
every  such  offense,  and  be  punished  by  fine 
or  imprisonment,  or  both.  We  know  of  no 
authority  which  holds  that  the  violation  of  a 
penal  statute,  no  matter  how  long  continued, 
can  confer  a  legal  right  or  title. 

The  court  further  found  that  tbe  defend- 
ants claimed  and  exercised  their  rights  and 
interests  severally  and  separately,  each  to  a 
distinct  part  of  tiie  shore.  The  question  of 
misjoinder  of  partita  defendant  was  present- 
ed by  demurrer  and  answer.  The  joinder  of 
the  several  defendants  was  proper.  They 
severally  claimed  rights  affecting  plaintiff's 
right  appurtenant  to  his  land,  and  their 
cladm,  though  under  differ«it  patents,  was 
from  the  same  source,  and  the  Injury  to  the 
plaintiff,  as  well  as  their  defense  to  the  ac- 
tion, depended  as  to  each  upon  the  same 
facts.  Pom.  Rem.  &  Rem.  Rlg^ita,  |  372; 
PIslicr  V.  Hepburn,  48  N.  Y.  41-55. 

The  finding  that  defendants  are  the  owners 
of  the  south  part  of  the  Island  is  not  justified 
by  the  evidence,  and  is  Incon^stent  with 
other  and  controlling  facts  found  by  the 
court,  as  la  also  the  finding  as  to  adverse 
possession.  The  judgment  appealed  from 
should  be  reversed. 

We  concur:  VANCLIEF.  d  SBABLS.  a 
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PER  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion  the  Judgment  appealed 
from  is  reversed. 

(W  Cal.  a«) 

HARPER  V.  HILDRETH  et  al.  (No.  Ifi^OTO.) 
(Supreme  Court  of  Califcwnia.  Aos-  15,  1803.) 
Appbal— NonoB— New  Trial  or  Motion. 

1.  Ad  action  to  disacrire  a  partnership  be- 
tweea  (riaiotiff  and  defendant  H.,  and  to  de- 
clare certain  land  claimed  by  H.  to  be  partner- 
ship property,  was,  on  the  motion  of  the  other 
defendants,  dismissed,  as  to  the  land,  and  plain- 
tiff's inoti<m  to  Sle  an  amended  complaint  was 
draied.  Afterwards  plaintiff's  motion  to  va- 
cate such  rnllngs  was  denied,  and  plaintiff  ap- 
pealed. Held,  that  defendant  was  within  Code 
Civil  Proc.  {  940,  requiring  notice  of  appeal  to 
be  served  on  the  "adverse  party,"  since  ht« 
ri^ta  would  be  affected  by  a  reversal,  and, 
notice  not  having  been  served  on  him,  the  ap- 
pelate conrt  did  not  acquire  Jurisdiction  of  any 
of  the  defendants. 

2.  No  appeal  lies  fnm  an  order  denying  a 
motion  to  vacate  an  order  which  Is  not  itself 
a^ien  table. 

8.  A  "new  trtol"  la  defined  by  Code  Civil 
Proc.  S  656,  as  "a  re-exami  nation  of  an  issue 
of  fact  in  the  same  court  after  trial  and  deci- 
sion." Section  590  defines  an  "issue  of  fact" 
as  one  arising  on  the  pleadings.  Beld,  that  a 
motion  which  does  not  ask  for  a  decision  on 
an  issue  of  fact  arising  on  the  pleadings  Is  not 
the  subject  of  a  new  trial. 

Departmeat  1*  Appeal  from  superior 
oourt,  Fremo  coonly;  M.  K.  Harris,  Judge. 

Aetlon  by  Harper  against  ntomas  HUdreth 
and  others  to  dissolve  a  partnership,  and  for 
other  relief.  There  was  a  Judgment  In  fitvor 
of  defendants,  and  pialntlg  appeals.  Mo- 
tion  to  dismiss.  Dismissed. 

Henry  B.  High  ton,  Hilton  E.  Babb,  Fox 
A  K^o^,  and  R.  S.  Gray,  for  appellant 
Walker  C.  Graves  and  A.  L.  Rhodes,  for  re- 
spondents. 

HARRISON,  J.  Tbe  plaintiff  brought  this 
actt<m  In  ISSi,  against  rniomas  Hildreth,  for 
the  purpose  of  dissolving  a  partnership  be- 
tween them,  and  to  prooure  the  sol?  of  cer- 
tain lands  described  in  the  complaint,  and  al- 
leged to  be  a  part  of  the  partnership  assehs. 
The  other  defoidants  vrete  made  parties  to 
the  action  by  reason  of  their  claim  to  some 
Interest  In  the  lands.  In  IStfl  the  defendants, 
other  than  HUdreth,  moved  the  court  to  dis- 
miss the  action  as  against  them,  and  as 
agsinst  the  lands  described  in  the  complaint; 
and  when  this  motion  came  on  for  hearing 
the  defendant  Hildreth  moved  the  court  fw 
Its  dismissal,  and  the  two  motions  were 
heard  together.  The  court  denied  Hildreth's 
motion,  and  granted  the  motion  of  the  other 
dofradants,  and  ordered  thai  the  action  be 
dismissed  as  against  the  said  defendants 
and  also  as  against  and  In  regard  to  the 
lands  described  In  the  complaint,  and  at 
the  same  time  denle<l  the  motion  of  plain- 
tiff to  flle  an  amended  and  supplemental 
complaint,  as  against  the  said  defen-lants, 
and  to  Introduce  certain  additional  evidence. 
Judgment  woa  entered  in  accordance  with 


this  order  on  the  ^th  day  of  December, 
1891,  and  on  the  15th  day  of  February,  1892, 
the  plaintiff  gave  notice  of  bis  appeal  th^e- 
from.  January  14,  1892,  the  pUiUitiet  gave 
notice  of  his  iutmtion  to  move  for  an  order 
vacating  and  setting  aside  the  foregoing  de- 
cision of  the  court,  dismissing  the  action,  and 
also  to  vacate  and  set  aside  the  decislc«i  of 
the  court  denying  his  motions  for  leave  to 
tile  an  amended  and  Bn[q)Iemental  complaint, 
and  to  introduce  certain  evidence,  at  the 
hearing  at  the  motion  to  dismiss  the  cause, 
and  to  grant  a  new  trial  thereof.  May  16, 
11W2,  the  court  made  an  order  denying  these 
motions,  and  on  tbe  same  day  the  plaintiff 
gave  notice  of  an  appeal  from  this  order  de- 
nying his  motion  to  vacate  tbe  de(^on  dis- 
missing the  actiMu  and  to  vacate  the  de- 
dsioo  denying  bla  motions,  and  his  motlcm 
**U«  a  new  trial  of  said  cause  upcm  and  aa 
to  each  said  motions.'*  These  notices  of 
appeal  were  each  directed  to  and  served 
upon  the  attCHneys  for  the  defendants,  who 
had  made  the  motion  to  dismiss  the  cause, 
but  were  nether  directed  to  nor  swved  upon 
the  defendant  Hildreth,  or  tals  attorney. 
The  re^MHidents  now  move  the  court  to 
dismlsa  the  appeals  from  the  wi&n  npaa 
the  ground  that  the  aald  orders  are  not  ap* 
pealable,  and  also  to  dismiss  the  appeal 
from  the  Judgment  i^oa  the.  ground  that, 
as  the  notice  of  appeal  was  not  served  up<Hi 
the  dctoidant  HUdreth,  this  court  has  no  Jn- 
rlsdlctlMi  to  oitertain  tbe  ^ipeal. 

L  'SMa  court  has  Jurisdiction  to  entertain 
an  appeal  only  upui  a  compliance  Iqr  the  ap< 
pellant  with  the  i»x>cedure  prescribed  by  ttie 
legislature  tor  taiUng  tlie  appeaL  Section 
944^  Code  CLva  Proc,  requires  that  the  notice 
of  appeal  shall  be  served  on  the  "advene 
party."  Unless  sncOi  service  Is  made  this 
court  has  no  Jurisdlctitm  over  him,  and  any 
order  <h*  Judgmoit  It  ml^t  make  with  ref- 
erence to  the  Judgment  appealed  from  would 
t>e  ex  parte,  and  could  not  affect  his  rights, 
or  be  binding  npcm  him.  The  "adverse 
party"  referred  to  In  this  section  Is  defined 
in  Senter  v.  De  Bemal,  38  CaL  040,  to  be 
"every  party  whoee  Interest  In  the  subject- 
matter  of  the  appeal  is  adverse  to  or  will  be 
affected  by  the  reversal  or  modiflcatlon  of 
the  Judgment  or  order  from  which  the  ap- 
peal has  been  token."  In  WUllama  v.  As- 
sociation, 66  CaL  195,  6  Pac.  Rep.  So.  It  was 
said:  "This  court  has  not  Jurisdiction  to 
hear  an  appeal  from  a  Judgment  unless  the 
appellant  shall  have  s^red  the  notice  of  ap- 
peal on  all  the  adverse  parties;  that  ts  to 
say,  upon  all  whose  rights  may  be  affected 
by  a  reversal  of  the  judgment,  or,  where  the 
appeal  is  from  part  of  the  Judgment,  by  a 
reversal  of  the  part  appealed  from."  It  was 
held  In  that  case  that,  when  the  appeal  Is 
from  tbe  whole  Judgment,  notice  need  not  be 
served  upon  all  the  partis  to  the  action.  If 
the  modi  flcn  tion  aougb  t  ca  n  be  effected 
without  affecting  the  rights  of  those  not 
sei'ved.    In   Re.  CusUei  Dome   Mining  & 
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Smelting  Co.,  79  Cal.  .  246,  21  Pac-  Rep. 
746,  the  corporation  had  mUTered  default, 
and  although  It  appeared  that  It  would  not 
be  affected  In  any  practical  manner,  how- 
ever the  appeal  might  be  determined,  yet 
U  was  held  to  be  an  "adrorse  party,"  Inas 
much  as  the  Judgment  dismissing  the  action 
was  practically  a  Judgment  In  its  favor,  and 
could  not  be  reversed  without  depriving  It 
of  an  apparent  advantage,  and  the  appeal 
was  dismissed  for  the  reason  that  no  notice 
thereof  had  been  served  upon  it  In  MUllkln 
v.  Houghton,  75  Cal.  540,  17  Pac  Rep.  641. 
an  executlcm  running  against  several  par- 
ties was  quashed  up«i  the  motion  of  a  part 
of  the  defendants.  The  pUUntiff  appealed 
from  the  order,  serving  his  notice  only  upon 
those  who  had  made  die  motion,  but  It  was 
held  tbat  the  codefendants  who  had  not 
Joined  In  the  motion  were  "adverse  parties," 
as  fb»  nrersal  ot  the  Judgment  would 
rerlve  the  erecotlon  against  them.  Hie 
presoit  action  was  brought  txx  the  pur- 
pose of  dlBSolTlng  ttie  partnership  between 
the  plaintiff  and  Hlldreth,  and  determining 
th^  respeotive  rights  in  the  midreth 
nuKho.  The  ^wnerrtiip  of  tUs  land  Is  the 
chief  Issne  prraented  by  thti  pleadings  be* 
tween  the  plaintiff  and  Hlldreth,  and  the 
plaintiff  ae^  its  ule,  and  a  dlrlsim  of 
the  proceeds,  under  the  Judgmoit  of  the 
ooort  Hlldreth  admits  the  existence  of  the 
partnoahlp,  bnt  dmles  that  the  land  forms 
any  portion  of  its  assets,  or  tliat  the  plaintiff 
has  any  Interest  thereht  The  plaintiff  and 
Hlldreth  are  thus  adverse  to  each  other  up- 
on one  of  the  main  iBsoea  In  the  case.  The 
Judgment  ot  the  court,  dismlseliig  the  land 
from  the  action,  has  taken  this  Issue  out  of 
the  case,  and  left  Hlldreth  free  to  make  sndi 
disposition  of  the  land  as  he  may  choose, 
and  to  render  sach  disposition  free  from  the 
effect  of  any  Judgment  or  order  that  may 
hweafter  be  made  In  the  action.  The  court 
has  thereby  lost  its  Jurlsdictint  over  the 
land,  for  the  purposes  of  this  action,  as  fully 
as  If  It  had  never  been  brought  under  its 
Jurisdiction.  The  reversal  of  this  Judgment 
would  have  tiie  effect  to  revive  the  issue  of 
ownership  in  the  land  betwem  the  plain- 
tiff and  Hlldreth,  and  to  restore  the  land  to 
tiie  control  of  the  court  In  the  action,  and 
deprive  Hlldreth  of  the  free  and  unrestrained 
power  of  alienation  which  followed  the 
Judgment  of  dismissal  Thus  it  is  clearly 
for  the  interest  of  Hlldreth  that  the  Judg- 
ment dismissing  the  land  from  the  action 
should  stand,  and  he  is  directly  interested 
in  any  question  Involving  the  right  of  the 
silperiof  court  to  determine  its  ownership, 
as  between  him  and  the  plalnticr,  and  it 
is  very  evident  that  tills  court  cannot  reu- 
dM* 'a  Judgment  that  will  have  this  effect' 
unless  Hlldreth  Is  before  It  Whether  a 
party  to  the  action  Is  "adverse"  to  the  ap- 
pellant must  be  determined  by  their  relative 
position  on  the  record,  and  the  avermmts 
in  their  pleadings,  rath«r  tiian  from  the 


manner  In  which  tiiey  may  manifest  their 
wishes  at  the  trial,  or  from  any  presump- 
tion to  be  drawn  from  their  relation  to 
each  other,  or  to  the  subject-matter  of  the 
aotion,  in  matters  outside  of  the  action. 
It  would  hardly  l>e  contended  that  the 
strength  or  relevancy  of  the  argument  of 
a  party  at  the  hearing  in  the  court  be- 
low could  be  conclusive  tor  the  purpose  of 
determining  whether  he  was  In  reality  ad- 
verse, or  in  accord  with  the  matter  arfrued. 
If  his  position  on  the  record  makes  liim 
nominally  adverse,  he  must  be  so  ctmsidered 
for  the  purpose  erf  an  appeal  from  the  Judg- 
ment  thereon.  The  fiict  tbat  Hlldi-eth 
mode  a  motion  to  dismiss  the  morion  ot  the 
othor  defoidanta  did  not  take  away  the  ad* 
verse  character  which  he  holds  to  Tho  pbiln- 
Uff,  and  his  failure  to  object  to  the  nc- 
tl<m  of  the  court  In  denying  that  motion,  as 
well  as  his  failure  to  appcnl  from  tho  Judg- 
ment dismissing  the  lands  from  the  action, 
bi^cates  that  he  is  satisfied  wlili  the  acti<Hi 
of  the  court,  and  does  not  wMi  to  have  Its 
Judgment  disturbed. 

2.  Section  003,  Oode  OIvR  Froc.,  enumerates 
the  orders  from  which  an  appeal  can  be 
taken,  and  when  an  appeal  can  be  takm 
from  an  Md«r  a  subsequent  <Kd«  deaoying 
a  moti<Hi  to  vacate  that  orAer  is  not  appeal- 
able. Hotmes  ▼.  McGleory,  63  CaL  487; 
California  S.  R.  Ca  t.  Southern  R. 
Co.,  65  OaL  29S,  4  Pac.  Rep.  18;  Reay  v.  Sta- 
ler, 60  CaL  S72,  11  Pac.  Bep.  463;  TMpp  t. 
RaUroad  Co.,  68  Gal.  631,  U  Pac.  Rep.  219; 
Railroad  Oo^  v.  McGratii,  74  CaL  ^  15  Pac, 
Rep.  360;  LarUn  ▼.  Larkin,  76  Oal.  823,  18 
Pac  Rep.  39ft;  Gf^hlnech  t.  Goyhtaiedi,  80 
CaL  409,  22  Pac.  Rep.  175.  An  exceptim 
to  this  rule  is  made  when  the  mrlglnal  ordor 
was  irregnlarly  Issued.  People  r.  Grant,  45 
CaL  87;  Son  Jose  T.  Fulton,  Id.  819.  If  tiie 
original  orA»  was  In  its^  not  appealable, 
a  fortiori  an  order  refasing  to  vacate  It  Is 
not  appealable.  Estate  of  Keane,  66  CoL 
400.  As  neither  ot  the  wders  dismissing 
tiie  action,  denying  leave  to  file  an  amended 
and  supplemental  complaint,  and  denying 
the  motion  to  introduce  certain  evidence. 
Is  appealable,  under  the  provisions  of  seclioa 
06^,  it  follows  that  the  orders  denying  the 
plaintiff's  motion  to  vacate  those  orders  are 
not  appealable. 

It.  Upon  a  motion  to  dismiss  an  appeal 
from  an  order,  on  the  ground  that  it  is  not  an 
appealaUe  order,  the  order  Itself  must  be  ex- 
amined; and,  If  it  Is  an  order  which  was  not 
authorized,  it  does  not  become  appealable 
by  reason  of  Its  purporting  to  do  that  which 
the  oourt  was  not  authorized  to  do.  The 
provision  of  section  063,  authorizing  an 
appeal  from  an  order  denying  a  new  triaL  la 
limited  to  those  cases  in  which  a  new  trial 
is  authorized;  and  an  appeal  from  an  order 
denying  a  new  trial  in  a  matter  wherrin  a 
new  trial  Is  not  authorized  will  be  dis- 
missed upon  the  ground  that  the  court  be- 
low had  no  Jurisdiction  to  entertain  die 
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moUoa.  A.  "new  trial"  Is  defined  by  section 
656,  Code  Civil  Proc.,  to  be  "a  re-examlnation 
of  an  issue  of  fact  in  the  same  court,  after 
a  trial  and  decision;"  and  tbts  issue  of  fact  is 
defined  by  section  590,  Id.,  to  t>e  that  arising 
upon  the  pleadings.  There  is  no  authority 
In  the  Code  for  the  new  trial  of  a  motion, 
but  If,  after  the  dedslon  of  the  motion. 
It  is  dertred  to  present  any  new  facts  for 
the  consideration  of  the  cotu^,  the  proper 
practice  Is  to  ask  for  leave  to  renew  the 
motion,  if  it  is  desired  to  review  the  ac- 
tion of  the  court  upon  an  appeal.  It  Is  suf- 
ficient to  present  the  order  In  connection 
with  a  bill  of  exceptions  containing  the  mat- 
ter upon  which  the  court  based  Its  action. 
A  moti(Mi  which  does  not  ask  for  a  de- 
cdsion  upon  an  Issue  of  fact  that  arises 
upon  the  pleadings  la  not  the  subject  of  a 
new  trial,  and  it  needs  little  reflection  to 
see  that  If  every  motimi  which  is  made  In 
the  courts  on  a  trial,  or  with  reference  to 
an  action,  could  be  followed  by  a  motion 
for  a  new  trial  of  such  motion,  the  case  itr 
8^  would  be  inextricably  involved  In  the 
determination  of  these  motions,  and  the  final 
Judgment  In  the  action  indefinitely  postponed. 
It  follows  that  inasmuch  as  the  notice  of 
appeal  from  the  Judgment  was  not  served 
upon  the  defendant  Uildreth,  and  as  the 
orders  appealed  from  are  not  appealable,  the 
several  appeals  must  be  dismissed,  end  It  Is 
so  ordered.    Remittltar  stayed  30  days. 

We  concur:  GAROUTTG,  3.;  DS  HA- 
VBiN»  J. 

(4  Cal.  Vntep.  m) 

WETZEL  T.  WEBB.    (Mo.  ItSUS.) 
(Supreme  Court  of  California.    Aug.  10,  1898.) 

HORTOAOBD  ChATTBI.8  —  COKVBBBION— ACTIOM  BT 
MORTOAOBB. 

In  an  action  by  a  chattel  mortgagee  of 
growiDg  crops,  for  codtotsIod  tbereot,  the  de- 
fense being  a  Jastiffcatlon  as  porctiaser  thereof, 
a  finding  that  at  the  time  of  giving  the  mort- 
gage the  mortgagor  was  the  owner  and  In  pos- 
session of  the  crop  authorized  a  judgment  for 
plain  tifl. 

Department  1.  Appeal  from  superior  court, 
Siskiyou  cotmtj-;  J.  S.  Beard,  Judge. 

Action  by  Alois  Wetzel  against  C.  C  Webb 
for  convomion  of  grain.  Judgment  for  plain- 
tiff.  Defendant  appeals.  Afflnued. 

Warren  &  Taylor  and  T.  M.  Osniont.  for 
appellant   James  Farraher,  for  respondent. 

GAROUTTE,  J.  Respondent  held  u  chat- 
tel mortgiige  upon  a  growing  crop  of  grain 
situate  upon  the  land  of  one  Jones.  At  a 
time  when  said  groin  was  in  the  stack  upun 
the  land,  preparatory  to  threshing,  appellant, 
M'ebb,  took  possession  of  the  same,  and,  on 
threshing  it,  converted  it  to  his  uwn  use. 
This  action  was  brought  In  the  nutun;  of 
conversion,  to  recover  damages  In  the 
amount  of  respondent's  lieu.  Judgment  was 
so  awarded,  and  an  appeal  from  that  Judg- 
ment is  now  before  us. 

T.S3p.no.l9— 70 


The  demurrer  wos  properly  overruled.  All 
tht.  facts  constituting  the  caune  of  action 
were  set  out  In  the  complaint,  and  that  is  the 
proper  procedure,  as  declared  by  the  Code. 
Appellant  Justified  his  acts  by  setting  up 
tllJe  to  the  growing  crop  under  an  oral  agree- 
ment that  it  should  be  his,  to  l>e  applied  to 
the  payment  of  certain  Interest  due  from 
said  Jones  to  him  on  the  purchase  price  of 
the  land  upon  which  the  crop  was  grown. 
The  question  of  the  title  to  the  t^rain  Is  the 
only  matter  Involved  in  the  litigation,  and  Its 
determination  necessarily  points  the  Judg* 
ment  Among  tbe  matter^  of  fact  found  by 
the  court  Is  the  following:  "That  at  the  time 
of  the  execution  of  s-iid  note  and  morttpige 
to  plaintiff  by  the  said  James  T.  Jones,  und 
thereafter,  and  at  the  time  the  advances 
were  so  made,  as  alleged  in  the  coruiililnt, 
by  defendant,  and  under  the  terms  of  said 
mortgage,  the  said  James  T.  Jones  was  the 
owner  of.  and  in  possession  of,  all  said  grain 
crop."  This  finding  has  ample  support  In  the 
evidence,  and  demands  that  Judgment  should 
go  in  favor  of  respondent  It  Is  Insisted  tliat 
certain  other  findings  of  fact  made  the 
court  are  not  supported  by  the  evidtsnce. 
Conceding  such  contention  to  be  true,  the  va- 
lidity of  the  judgment  Is  not  affected,  for 
those  findings  passed  upon  collateral  matters. 
Especially  is  this  so  In  view  of  the  finding 
that  the  grain  was  the  property  of  the  mort- 
gagor at  the  time  the  mortgage  was  exe- 
cuted. For  the  foregoing  reasons,  let  the 
Judgment  and  order  be  affirmed. 

We  omcttr:   HARRISON.  J.;  BEATTY. 

ax 


(9S  Cal.  »») 

GUNN  T.  BA24K  OP  CALIFOBNIA  (No. 
14,24&) 

(Supreme  Court  of  California.  Aug.  2%  1893.) 
Rbal-Ebtatb  Brokers— Rioht  to  Comhissionb — 

PlSDlNO  PmCHASKR. 

A  rcni-estate  broker,  having  land  to  sell, 
made  an  oral  contract  with  a  person  able  t* 
purchase,  whereby  tbe  person  agreed  to  pnr- 
chnse,  and  made  a  deposit  with  him  as  part 
payment,  to  be  returns  if  title  was  defective. 
The  broker,  without  naming  the  purchaser, 
wrote  tbe  owner's  agent  that  he  hao  sold  the 
land,  specifying  tbe  terms,  and  the  agent  re> 
plied  that  he  approved  the  sale.  The  ctistoiaer 
objected  to  the  title,  and  refused  to  complete 
the  purchase.  Held,  that  the  broker  was  not 
entitled  to  his  commissions,  as  having  fonnd  a 
purchaser.  It  being  necessary  eltbo:  that  he  in- 
troduce the  customer  to  the  owner,  or  that  he 
take  a  binding  contract  from  him. 

Department  2.  Appeal  from  superior 
court,  and  coanty  of  San  Frandsco; 
John  F.  Finn.  Judge. 

Actlcm  by  one  Gunn  against  tbe  Bank  of 
California  for  real-estate  brokera^  commis- 
sions. Judgment  for  plaintiff,  and  new  trial 
denied.    Defendant  appeals.  Reversed. 

Newlands,  Allen  &  Herrin,  for  ap];>ellant 
Rhodes  it  Borstow,  for  respondent 
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DB  HATEN,  J.  The  plaintiff  ia  a  real- 
estate  broker,  and  brought  thiB  action  to  re- 
cover from  the  defendant  $1,000  for  com- 
misBlons  alleged  to  be  due  him  for  obtaining 
a  purchaser  of  certain  real  estate  owned  by 
defendant  Judgment  wsb  rendered  tn  the 
superior  court  In  favor  of  the  plaintiff  for 
the  amount  demanded,  and  from  this  Judg- 
ment, and  an  order  denying  its  motion  for 
a  new  trial,  the  defendant  appeals. 

It  appears  fi*om  the  record  that  the  plain- 
tiff and  defeodiint  entered  Into  a  written 
contract  by  which  the  plaintiff  was  author- 
ized "to  sell"  the  property  described  therein 
on  or  before  January  20,  1890,  tor  the  sum 
of  |>41.000,  or  any  less  sum  which  might 
tiierenfter  be  fixed  by  defendant;  and  in  the 
event  of  the  property  being  sold  by  plaintiff 
within  the  time  named  the  defendant  prom- 
ised to  pay  to  him  a  commission  of  $1,000 
upon  any  sum  whldi  defendant  might  accept 
for  the  aarae.  The  court  below  found  that 
the  plaintiff  complied  with  this  contract  on 
his  part  by  obtaining  within  the  time  fixed 
In  the  contract  a  purchaser  who  was  ready, 
willing,  and  able  to  purchase  the  property 
mentioned  for  the  price  of  $41,000,  "and 
that  plaintiff  before  said  20th  day  of  Janu- 
ary, 1890,  notified  defendant.  In  writing, 
that  he  had  found  such  purchaser,  who  was 
ready,  willing,  and  able  to  purchase  said  real 
estate  for  said  purchase  price,"  and  that 
defendant  ratified  the  sale,  and  furnished 
and  delivered  to  the  purchaser  an  abstract 
of  title  to  said  real  ^tate.  The  defendant 
contends  that  the  finding  of  the  court  to 
the  effect  that  plaintiff  found  a  purchaser 
who  was  able,  ready,  and  willing  to  purchase 
the  property  described  In  plaintiff's  contract 
of  employment  Is  not  sustained  by  the  evi- 
dence, and  this  is  the  only  matter  necessary 
to  be  determined  by  us.  There  Is  no  con- 
flict in  the  evidence  upon  this  point,  so  that 
the  real  question  which  we  are  called  upon 
to  decide  is  whether  what  was  done  by  plain- 
tiff amounted  to  finding  a  purchase,  with- 
in the  meaning  of  the  law  which  entitles 
a  broker  to  recover  his  commissions  when 
he  has  foond  a  purchaser  who  is  able,  ready, 
and  willing  to  enter  into  a  contract  of  pur- 
chase upon  the  terms  authorized  by  bis  prin- 
cipal. The  facts  upon  which  this  qnestion 
arises  are  Oiese:  On  the  lOth  of  December, 
18S9.  one  Keating  orally  agreed  with  the 
plaintiff  to  purchase  the  property  referred 
to  for  the  sum  of  $41,000,  ajid  paid  to  the 
plaintiff  $500  on  aomunt  of  such  purchase 
price,  taking  a  receipt  therefor,  signed  by  the 
plaintiff  alone,  which  receipt  recited  that 
the  purchaser  was  to  have  20  days  within 
whtdi  to  examine  the  title  to  the  property, 
and  that  the  deposit  would  be  returned  to 
Um,  should  the  title  prove  defective.  On 
the  same  day  the  plaintiff  sent  to  a  Mr. 
Brown  (who  seems  to  have  been  acting  for 
defendant  in  the  matter)  the  following  let- 
ter: "Dear  Sir:  I  leave  to  infwm 
yon  that  I  have  ttds  day  sold  tha  lot  and 


Improvemmts  known  as  The  Golden  Ag« 
Kiour  Mill  Pr<VM:ty,'  •  •  •  f or  the  som 
of  forty-one  thousand  dollars,  less  $1,000 
commission,  and  have  given  pnrchaaer  20 
days  to  examine  title  to  same.  Please  send 
me  abstract,  and  approve  sale,  and  oblige." 
This  letter  was  returned  by  Brown  with  this 
indorsement:  "I  herewith  approve  above 
sale.  The  Bank  of  California.  Thomas 
Brown."  It  Is  conceded  that  Keating  was 
financially  able  to  pay  the  price  he  orally 
agreed  to  pay  for  the  land,  but  he  signed  no 
contract  which  bound  him  to  complete  the 
purchase  tn  case  the  title  to  the  land  was 
perfect,  and  plaintiff  did  not  Introduce  him 
to  Brown,  or  inform  him  who  was  the  pur- 
chaser referred  to  In  the  above  letter,  and 
Brown  did  not  Icam  his  name  until  about 
the  time  the  title  was  rejected  by  the  attor- 
ney of  such  purchaser.  Keating  refused  to 
complete  the  sale  "because  he  wos  informed 
and  advised  by  his  attorney  that  the  title 
of  defendant  to  said  real  estate  was  defect- 
ive;" and  lu  tills  connection  the  court  also 
found  that  "at  the  time  of  the  making  of 
the  said  contract  between  the  plaintiff  and 
defendant  the  title  of  defendant  to  a  certain 
portion  of  said  real  estate  was  defective,  and . 
said  defect,  up  to  the  time  said  purchaser 
refused  to  complete  said  purchase,  had  not 
been  cured  or  remedied." 

It  Is,  of  course,  well  settled  that  when  a 
broker  employed  simply  to  negotiate  a  sale 
of  real  estate  has  found  a  purchaser  able, 
ready,  and  willing  to  purchase  upon  the  ven- 
dor's terms,  his  right  to  the  agreed  commis- 
sion Is  complete,  and  does  not  depend  upon 
the  final  acceptance  by  the  purchaser  of  a 
conveyance  of  the  property  sold.  This  prop- 
osition Is  very  clearly  stated  In  the  cases 
of  Jliddleton  v.  Findla,  25  Cal.  70;  Gon- 
zales V.  Broad,  57  CaL  224;  Duffy  v.  Hobson, 
40  Cal  244;  Phelan  v.  Gardner,  43  Cal.  311; 
Phelps  V.  Prusch,  83  -Cal.  626,  23  Pac.  Rep. 
nil,— cited  by  the  plaintiff,  and  Is  also  de- 
clared to  be  the  law  in  the  later  case  of 
Smith  T.  Schiele.  93  Gal  144,  28  Pac.  Kep. 
857,  in  which  this  court  construed  a  broker's 
contract  rimllar  to  that  under  which  the 
plaintiff  claims,  saying:  "Nor  was  the  pay- 
ment of  ooumilssions  contingent  upon  the 
consnmmaticm  of  the  sale,  for  all  that  the 
bnAers  woe  required  to  do,  by  the  terms  of 
their  employmaitf  to  entitle  them  to  tb^ 
commlssfons,  was  to  produce  a  bona  fide 
purchaser  for  the  property  on  the  vendor's 
terms;  and  soch  is  the  well-settled  meaning. 
In  this  state,  of  a  broko-'s  antiiwlty  to  sell." 
Bat  the  qnestion  hem  is,  what  is  "finding" 
or  "produdng**  a  pnrchasert  within  tike  mean- 
ing of  the  rule  of  law  declared  in  this  and 
the  other  cases  dted?  Is  It  suffldent  tat 
a  broker  to  merely  find  a  person  flnandally 
able,  and  who  verbally  agrees  with  him  to 
purchase  upon  the  terms  of  the  vendor,  and 
makes  a  deposit,  but  who  ndtber  ^gns  a 
binding  agreemmt  to  pnrdiase  upon  soch 
terms,  nor  is  produced  before  t^  veadcr  aa 
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a  person  read7  and  willing  to  rater  Into  Buch 
a  contract?  It  seems  to  us  very  clear  that 
this  question  must  be  answered  in  the  neg- 
ative. The  contract  of  the  broker  is  to 
negotiate  a  sale;  that  Is,  to  procure  a  valid 
mntract  to  purchase,  which  can  be  enforced 
by  the  vendor  if  his  title  is  perfect,  or  if 
he  does  not  procure  such  contract,  to  bring 
the  vendor  and  the  proposed  purchaser  to- 
gether, that  tbb  vendor  may  secure  such  a 
contract,  xmless  he  is  willing  to  trust  to  an 
oral  agreement.  In  speaking  of  the  ordinary 
ctoitract  of  a  broker,  the  court  of  appeals  of 
the  state  of  New  York,  in  Slbbald  v.  Iron 
Co.,  83  N.  Y.  378,  say:  "The  duty  he  under- 
takes, the  obligation  he  assumes,  as  the  con- 
dition of  hts  right  to  demand  commissions, 
Is  to  bring  the  buyer  and  sdler  to  an  agree- 
moit  In  this  all  the  autiiorities  substantial- 
ly concur,  although  expressing  the  idea  with 
many  differences  of  phrase  and  Ulostrattcm.'' 
In  Haydon  t.  Grlllo,  35  Mo.  App.  647.  the 
conrtt  In  a  well-considered  ophilon,  say: 
"nils  contract  on  the  part  of  the  broker  Is 
complete  when  he  delivers  or  tenders  to  the 
ownra*  a  vaUd  writtra  contract  containing  the 
terms  of  the  sale  agreed  on  signed  by  a  par- 
ty  able  to  comply  therewith,  or  to  answer  In 
damages  If  he  sbotdd  fall  to  perform^  This 
Is  all  the  agent  can  do,  and  when  It  Is  done 
be  Is  entitled  to  his  oommla^ims.  Bat  the 
neceasltjr  of  a  wrlttoi  contract  of  sale  may 
be  rend««d  unnecessary  If  the  agent  bring 
the  vendor  and  vendee  together*  and  the  lat- 
ter Is  able  and  willing,  and  off  ers,  to  com- 
plete the  ctmtract,  provided  the  vendor  wUI 
make  ttie  cmveyance.  In  snch  a  case  the 
agent  baa  done  all  that  he  can  do,  and  If 
the  voidOT,  raider  such  drcumstances,  re- 
fused to  complete  the  sal%  he  nevertheless 
wUI  be  compelled  to  pay  the  agent  his  com- 
mlsdois.  *  *  *  The  reason  ot  the  fore- 
going role  la  very  apparent  The  object  ot 
the  vendor  Is  to  effect  a  sale  of  bis  prop«^, 
and,  when  flie  leai-eBtate  tHV>k»  produces  a 
contract  executed  a  solvent  purchaser*  he 
Is  then  entitled  to  pay  for  bis  services,  wheth- 
er the  trade  is  flnBlIy  consummated  or  not 
because.  If  the  voidee  refuses  to  take  the 
proper^,  the  vendor  holds  the  contract 
v^cb  renders  Ibe  fbrmw  liable  for  all  dam- 
ages Onclndlng  commlsstons  paid  by  flie  ven- 
der to  the  lunger)  for  a  &ilm«  to  comply." 
So,  also,  in  the  case  of  Yeago:  v.  Kelsey, 
40  N.  W.  Rep.  199,  It  was  held  by  the  80- 
preme  court  of  Minnesota  that  an  agent  ati- 
thorized  to  sell  real  estate  does  not  earn  hfs 
commission  by  procuring  a  persoi  to  proceed 
so  fiar  as  paying  a  part  of  the  agreed  price, 
but  who  entered  Into  no  obligatory  contract 
of  purchase.  The  finding  of  the  court  In  the 
prasoit  case,  that  the  title  of  the  defendant 
to  the  land  plaintiff  was  employed  to  sell 
was  defective,  and  was  for  this  reason  re- 
jected by  Keating.  Lb  not  material  to  the  ques- 
tion discussed  in  this  opinion.  The  defend- 
ant was  not  called  upon  to  litigate  that  ques- 
tion with  the  plaintiff  in  this  action.  The 


right  of  plaintiff  to  the  agreed' compensation 
depends  upon  the  performance  of  his  con- 
tract to  procure  a  purchaser,  and  as  he  did 
not  do  this,  and  defendant  neither  waived 
nor  prevented  such  performance,  he  has  not 
earned  his  commission.  The  case  of  Phelps 
V.  Prusch,  83  Cal.  626,  23  Pac.  Rep.  1111, 
which  is  cited  and  relied  upon  by  plaintiff, 
is  not  in  conflict  with  the  views  eziiressed 
by  us  at  this  time.  In  that  case  the  Judg- 
ment really  turned  upon  the  fact  that  the 
vendor  himself  prevented  a  consummation  of 
the  sale.  He  was  informed  of  all  that  the 
brokers  did  In  the  matter  of  making  the  sale, 
and  knew  who  the  purchaser  was,  and,  after 
being  thus  fully  informed,  acquiesced  In  what 
tbey  had  done,  but  afterwards  became  dis- 
satisfied, and  exerted  himself  to  and  succeed- 
ed in  preventing  the  mle.  In  the  case  of 
Smith  V.  Scblele^  93  CaL  144,  28  Pa&  Rep. 
857,  the  proposed  purchaser  did  not  sign  a 
binding  ccmtract  tmt  he  was  produced  before 
Ihe  vendor  as  such  pnrdiaser,  and  the  ven- 
dor fully  Informed  of  what  the  brokers  bod 
done,  and  snch  purchaser  was  accepted  hy 
the  vendMT.  In  effect  it  appeared  that  the 
Tfaidor  was  satisfled  Trith  the  security  afford- 
ed by  the  deposit  paid,  and  trusted  to  the 
vwbal  agreemait  and  It  was  properly  held 
In  that  case  that  the  brokers  bad  earned 
lli^  commiBdMis.  The  dlffereooe  between 
that  case  and  the  one  we  are  now  consldov 
Ing  is  apparent  The  plaintiff  ban  did  not 
moduce  before  the  defendant  any  purchaser, 
nor  even  Inf wm  the  defendant  of  tbe  name 
of  the  person  with  vrtmm  be  was  negotiat- 
ing. It  follows  from  what  has  been  said 
Qiat  tlie  plaintiff  Is  not  entlUed  to  recover, 
upon  Ibe  facta  disdosed  tiie  record  be- 
fore us.   Judgment  and  order  reversed. 

We  concur:  McFARLAND,  J.;  FITZGER- 
ALD, J. 

(99  Cal.  365) 

MARTBN  T.  PAUL  O.  BURNS  WINE  GO. 
'    et  al.    (No.  15,068.) 
(Sopreme  Court  of  Cillfonila.  Aug.  22,  1893.) 
Contracts— RESCiasioN—EsToppEi- 

1.  Plaintiff  cannot  rescind  a  purchase  of 
stock  of  defendant  corporation  on  the  gronnd 
that  he  was  induced  to  take  the  stock  by  false 
and  fraudulent  rcpreseutations,  where  it  ap* 
pears  that  on  the  day  that  he  claimed  to  have 
discovered  the  fraud  he  attended  a  stockhold- 
ers* meeting,  and  voted  for  an  assesameat  on 
the  stock,  and  that  afterwards,  before  attempt- 
ing to  rescind,  he  attended  another  stockhoIJers' 
meeting,  and  votnntarily  paid  the  assessment  on 
the  stock. 

2.  Under  Civil  Code,  {  1091,  subd.  2,  pro- 
viding that  a  party  desiring  to  rescind  a  con- 
tract mast  return,  or  ofter  to  retnm,  everything 
of  value  received  by  him  under  it  a  purchaser 
of  corporate  stock  fi'om  the  corporation  cannot 
rescind  the  purchase  unless  he  returus  or  teu' 
ders  dividends  on  the  stock  received  from  the 
corporation. 

3.  The  offer  to  rescind,  in  snch  case,  is  viti- 
ated by  the  purchaser's  demapd  for  the  return 
to  him  of  the  amount  of  an  assessment  on  the 
stock  voluntarily  paid  by  him  after  the  alleged 
discovery  of  the  fraud. 
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Department  12.  Appeal  from  superior  court, 
Santa  Clara  eotm^;  W.  O.  Loiigan,  Judge. 

Action  by  G.  A  Marten  against  the  Paul 
O.  Bums  Wine  Copipany  and  otbem  to  re- 
covt*  money  paid  by  plolntiiE  to  defendant 
oorporatlMi  aa  the  ground  tliat  pbUntlff  was 
Induced  to  take  tbe  stock  by  false  repre- 
sentatitms.  There  was  a  Judgment  ia  farm- 
of  defendants*  and  plalntltt  appeala  At- 
firmed. 

3<am  H.  Yoell.  for  appellant.  S.  7.  IMh, 
for  respondeutfl. 

FITZOERALD.J.  This  action  was  twought 
to  recover  $4,000  and  interest,  paid  by  plain- 
tiff to  the  d^cndant  cwpwallon  tor  &.U00 
shares  of  its  capital  stodc  The  recovoy  Is 
Boui^t  upon  a  rescinion  (tf  die  conti-act  of 
frale,  on  the  ground  that  phuntlff  was  In- 
duced to  make  the  purchase  by  the  fiilse 
and  fraudtUent  representations  of  the  de- 
fendant as  to  the  lurotlts  ot  its  business,  and 
the  value  of  its  stock.  The  stock  wu  pur- 
diased  in  March,  1887,  and  the  alleged  dis* 
oovery  of  the  facts  constituting  tbe  fraud 
complained  of  was  made  January  20,  1800, 
and  the  attempt  to  rescind  was  made  oa 
April  23,  189a  Defoidante  bad  judgment, 
and  plaintiff  appeals  therefrom,  and  also 
from  the  order  d^ing  his  motion  for  a  new 
tilaL 

Upon  the  question  of  rescfsslon,  whldi  Is 
the  wly  one  necessary  to  be  determined  on 
this  appeal,  tbe  court.  In  its  dedslmi,  found, 
in  effect,  that  at  the  time  of  tbe  purchase  of 
tbe  stock  by  plaintiff  he  had  full  knowledge 
of  the  true  value  thereof,  and  of  the  re- 
sources, llaUllUes,  assets,  and  actual  condi- 
tion of  the  d^endant  corp(»ation;  that  the 
stodE,  wheo  purchased  by  plaintiff  was 
worth  the  price  paid  for  It,  and  that  he 
never  discovered  any  fact  or  facts  constitut- 
ing fraud  by  defwdants;  that  after  plaintiff 
purchased  his  stock  he  received  a  dividend 
of  f  100  thereon,  and  on  the  20th  day  of  Jan- 
uary, ISDO,  was  iM*es«it  at  a  stdckhotders' 
meeting  of  the  defendant  corporation,  and 
voted  for  an  assesdment  <tf  5  cents  per  share, 
or  $250,  upMi  his  slock,  and  on  March  10, 
1880,  he  voluntarily  paid  the  same.  On 
April  23,  1890.  having  prior  thweto  dealt 
with  and  claimed  said  stock  as  his  own, 
{dalntiff  demanded  of  def«idant  that  It  pay 
to  him  the  $4,000  imld  by  him  for  the  stock, 
and  the  $250  paid  1^  him  on  said  assess- 
ment, and  thereupon  offered  to  return  the 
stock  BO  purdiased  to  defendant,  but  with- 
out deducting,  or  offering  to  deduct,  or  ac- 
counting In  any  way  for,  tbe  $xOj  received 
by  hiin  as  dividend  theveon.  Upon  these 
facts,  which  must  be  taken  as  undisputed, 
as  the  findings  thereof  are  not  attacked  by 
the  specifications,  It  ft>llows  that  plaintiff 
was  not  In  a  position  to  resdnd.  But  eon- 
cedin;?,  as  he  alleges,  that  he  did  not  dls- 
cover  tiie  facts  constituting  tlie  fraud  com- 
plained of  until  the  20th  day  of  January, 


1890,  it  appears  fliat  on  Oat  day  he  was 
present  at  a  stockholders*  meeting  at  the  de* 
fendaut;  and  voted  for  the  levy  of  an  assess- 
ment on  the  capital  stock  thereof,  and  that 
subsequwt  to  that  day  he  attended  another 
meeting  of  the  stodUiolders,  and  afterwards, 
on  March  19th  flawing,  lie  paid  the  assess- 
ment so  levied  without  obJecUw.  This  was. 
In  ^ect,  an  affirmance  <tf  the  contract, 
which  philntiff  Will  not  be  penuitted  to  dis- 
afiirm,  aftw  havbu;,  with  foU  knowledge  ot 
tbe  fraud,  dealt  with  the  subject-matters 
thereof  under  drcunutanoes  anu  to  an  ex- 
tent that  amount  to  a  ratification.  It  fur- 
ther appears  that  he  did  not  otttr  to  resdnd 
until  April  SB,  1890,  more  than  three  months 
after  his  slleged  dlscoveiy  of  the  fraud. 
Subdivision  1  at  section  1691  provides  that 
the  party  rescinding  must  do  so  "promptly 
upon  discovering  tbe  facta  which  entitle 
him  to  rescind  If  he  is  free  from  duress, 
menace^  undue  influence,  or  disability,  and 
Is  aware  of  his  rls^t  to  resdnd."  The  lan- 
guage of  this  section,  except  as  to  the 
cases  thwein  enumerated,  and  in  others 
where  a  suffidoit  showing  for  the  ddsy  Is 
mad^  Is  mandatwy  as  to  promptitude  by 
the  defendant  upon  the  discoveiT  of  the 
fraud;'  and,  as  the  case  before  us  is  not  em- 
braced within  these  exceptions,  we  are  of 
the  opInlMi  that  plaintiff  was  too  late  in 
making  his  offer  to  rescind.  But,  aasumipg 
Uiat  he  was  in  tim^  subdivision  2  of  the 
same  section  provides  "that  he-  must  restore 
to  the  other  ^rty  evacythins  ai  value  which 
he  received  from  him  under  tbe  contract; 
or  must  ottet  to  restore  the  same  upoa  con- 
dition that  such  parQr  shall  do  likewise,  un- 
less the  latter  is  unable  at  posltivdy  reAises 
to  do  sa"  It  appeus  that  plaintiff;  in  his 
offer  to  resdnd,  did  not  Qien,  or  at  any  time 
thereafter,  off«-  to  return  w  account  for  the 
$100  dividend  recdved  by  -him  from  the  de- 
fendant on  his  BtodL  This  was  fatal  to  the 
validity  of  the  offer,  for  the  reason  that  he 
was  bound,  upon  a  rescission  of  ti.e  contract, 
to  restore  to  the  defendant  everything  <HE 
value  whldi  be  received  from  It  thereunder, 
so  as  to  place  the  parties  in  statu  quo,  and 
for  him  to  withhold  any  part  Iherettf  would 
be  "incompatible  witii  rescission,"  within 
tiie  meaning  ef  tlds  secU<»i.  The  restwa- 
tion  ot  offer  to  restore  the  dividend  received 
was  absolutely  Indispensable,  la  order  to  pat 
the  parties  in  the  iMsltion  they  were  hi  be- 
lore  tho  making  tnC  the  contract,  and  any- 
thing less  than  this  would  not  amount  to  a 
rescis^n  of  the  contract  In  toto,  without 
whidi  plaintiff  could  not  recover  in  this 
action. 

Thcx9  Is  anottier  ol^Jection  to  the  off^  to 
resdnd  which  is  equally  fatal  to  its  validity, 
and  that  Is  plaintiff's  demand,  as  a  condi- 
tion ot  resdsdon,  that  d^eudant  return  to 
htm  the  $250  assessment  whIdi  he  voted 
for,  and  afterwards  voluntarily  paid,  with 
full  knowledge  of  tbe  alleged  fraud. 

The  errws  prlndpally  teUed  upon  by  sp- 
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I<ellant  for  a  reversal  of  the  Judgment  r^ate 
to  the  ruUot^  of  tlie  court  In  tnistainlng  de- 
feudanta*  objection  to  evidence  offered  b7 
phiindfT  of  conversations  had  by  him  with 
ofiicers  of  the  corporation,  with  reference  to 
the  value  of  the  ^tock,  prior  to  its  purchase 
by  plaintiff,  and  of  striking  out,  upon  de- 
fendants' motion,  after  Its  adaiisslon  against 
Its  objection,  a  newspaper  article  claimed 
to  be  an  authorized  statement  by  the  de- 
fendant corporation  of  Its  profits  for  the 
year  ending  in  March,  1887,  and  upon  which 
plaintiff  alleges  he  relied  In  mnbing  the  pur- 
chase.  These  mlings.  admitting  them  to  be 
errmteous,  are  not  necessary  to  be  consid- 
ered, as  they  are  harmless,  for  the  reason 
that  they  have  no  bearing  upon  tne  ques- 
tion of  rescission,  npon  which,  alone,  the 
Judgment  and  order  her^  are  affirmed. 
80  ordered. 

We  cMicur:  McFABLAND,  J.;  DB  HA- 
VEN, J. 

<4  Cal.  trnrep.  131) 
OONN'OTXY  T.  CITY  AND  COUNTY  OF 
SAN  FRA^JCJSCO.    (No.  14,397.) 
(Supreme  Com-t  of  California.   Aug.  22,  1893.) 
Ud:<icjpal  CoRPOKATiONB— Street  Ihpbovembntb 

— COXTKACT  PaTABLB  BT  AsBISBMBHTS  —  ABAK- 
DONHBNT  — STATCTB  OW  LiHITATIONB  —  AOBBB- 
MXNT  TO  BxbHFT  CrTT. 

1.  Where  a  contractor  for  street  improve- 
ments, who  is  to  be  paid  by  assessments  of  ben- 
efits, abandons  the  contract  before  It  is  com- 
pleted because  the  assessments  mnde  were  ille- 
gal, he  is  not  eiKitled  to  auy  warrant  or  assess- 
mmt  thereunder. 

2.  Where  a  contractor  Ib  to  be  paid  for 
street  Imivovemrats  by  assessment  of  oen^ts, 
and  the  supreme  court  decides  that  no  legal  as- 
sessment can  be  made  uuder  the  act  authoriz- 
ing the  same  and  the  improvements,  the  per* 
sonal  liability  of  the  city,  if  any.  becomes  fixed, 
and  the  statute  of  limitations  berins  to  run  not 
later  tlian  the  date  of  such  derlBion.  and  an  ac- 
tion aaainst  the  city  to  recover  therefor,  com- 
menced more  than  nine  years  after  such  Ae- 
dsion,  is  barred. 

3.  Where  a  contractor  for  street  improve- 
ments is  to  be  paid  by  assessment  of  benefits, 
and  he  agrees  to  exempt  the  Qity  from  any  lia- 
bility under  his  contract,  he  cannot  recover  of 
Buch  dty  for  the  improvements,  because  no 
l^ral  assessment  can  be  made  to  paj  him  there- 
for. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Frandsco; 
X  McM.  Shafter,  Judge. 

Action  by  Peter  Connolly  against  the  dty 
and  county  of  San  Francisco  to  recover 
money  allied  to  be  due  on  co'tain  contracts 
for  grading  streets.  From  a  Judgm^t  for 
defendant,  pTwIntllf  appeals.  Affirmed. 

John  J.  Coft^,  tor  appellant  Garber, 
Boolt  &  Bishop,  for  respondent. 

PER  CURIAM.  On  the  8th  day  of  May, 
1867,  the  plaintiff  entered  Uito  a  written  con- 
tract with  George  Cofran,  suparlntendent  of 
streets  of  the  city  and  county  of  San  Frlin- 
cisco,  to  grade  Market  street.  In  that  city, 
from  Valencia  street  to  Castro  or  Seven- 


teenth street  Under  the  contract  the  work 
was  to  be  commenced  within  30  days,  and 
completed  within  365  days  after  its  date, 
and  the  superintendent  "acting  in  his  official 
capacity,"  agreed  that  on  Its  completion  "he 
will  duly  make  and  issue  an  assessment 
and  attach  a  warrant  thereto,  as  provided 
for  In  the  aforesaid  acts,  (the  consolidation 
act  and  Its  amendments.)  for  the  expenses 
of  the  work,"  at  a  price  named  per  cubic 
yard.  The  terms  of  the  contract  were  fur- 
ther stated  as  follows:  "And  It  Is  agreed 
and  expressly  understood  by  the  parties  to 
this  agreement  that  in  no  case,  except  where 
It  is  otherwise  provided  In  the  acts  af<n^ 
mentioned  and  referred  to,  will  the  sfdd 
<dty  and  county  of  San  Francisco  be  liable 
for  any,  portion  of  the  expense  of  the  work 
aforesaid,  nor  for  any  ddlnquency  of  the 
persons  or  property  assessed."  Tlio  plain- 
tiff commenced  work  and  expended  a  con- 
i^derable  sum  of  money  pursiunt  to  the 
terms  of  his  contract  but  before  the  time 
for  Its  completion  had  arrlTed,  be  dtocovered 
that  a  portion  of  the  line  of  the  street  to 
be  graded  was  the  private  property  of  Indl- 
Tiduals,  who  refused  to  recognize  the  valid- 
ity of  his  contract,  or  to  be  bound  tfaerelv* 
and  thereupon  he  petitioned  the  board  of 
Buporvisors  to  take  sndi  action  as  would 
save  him  harmless.  Fire  extensions  of  the 
time  to  complete  the  contract  were  there- 
after granted,  a^egatlng  1,065  days,  and 
extending  down  to  AprU  18,  1871,  but  be 
did  not  In  tact  complete  the  work  until  No- 
vember, 1871,  about  sercat  m<mthB  after  tbe 
expiration  of  tbe  time  extended,  and  after 
the  contract  bad  become  extingolshed  by 
bis  fiUlure.  On  A^Hl  2,  1870,  an  act  was 
passed  by  the  legisbiture  entlfled  "An  act 
to  anth<ffiEe  the  board  of  snparlsors  of  the 
city  and  county  of  San  Fnuudsco  to  open 
and  grade  Market  street.  In  said  dty,  from 
the  IntorsecUon  of  sold  street  wltb  Valencia 
street  to  Its  Intersectlcm  wltb  Seventeenth 
street  and  to  condemn  private  property  for 
the  roadway  of  said  street"  St  1369-70, 
p.  62&  By  this  act  tbe  board  was  "author- 
ized and  required  to.  cause  Market  street 

•  •  •  from  Its  Intersection  with  Va- 
lencia street  to  Its  Intersection  with  Seven- 
teoith  street  to  be  opened  and  graded; 

•  *  *  and  wtaa^ver  the  line  of  said  Mar- 
ket street  as  now  projected  npon  the  official 
map  of  said  dty,  between  said  points  of  In- 
tersection, crosses  or  passes  over  land  the 
private  property  t>f  any  person,  and  which 
has  not  heretofore  been  dedicated  to  the 
public  as  a  port  of  said  street  and  any  por- 
tion of  8Ucb  land  is  necessary  to  be  Included 
within  the  limits  of  such  street  It  shall  be 
tbe  duty  of  said  board  of  supervisors  to 
proceed  as  herein  directed  for  the  con- 
demnation of  said  land  so  Included  within 
the  limits  of  such  street"  The  act  provides 
that  the  board  shall,  within  20  days  after 
its  passage,  cause  a  petition  to  be  filed  In 
the  county  court  of  the  dty,  descrlUng  the 
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property  necessary  to  be  condemned,  and 
stating  the  names  of  the  owners.  Notice 
to  such  owners  and  a  hearing  are  then  pro- 
Tided  for,  and  If,  upon  such  hearing,  the 
court  la  satisfled  that  the  lands  are  neces- 
sary or  proper  for  the  opening  of  said  street, 
it  is  to  appoint  commissioners  to  ascertain 
and  assess  the  compensation  to  be  paid  for 
the  land  condemned,  such  payment  to  be 
made  out  of  the  first  moneys  recelTed  un- 
der the  special  assessment  provided  for 
the  act;  and  that,  Immediately  upon  the  fll- 
Ing  of  the  petition  for  condemnation,  the 
dty  and  county  "shall  and  may,  by  Its 
agrats,  employes,  or  contractors,  enter  Into 
and  upon"  the  land,  "and  proceed  to  grade 
and  open  the  same  as  a  public  street,  as 
folly,  to  oU  Intents  and  piuposes,  as  they 
might  or  could  do  after  Uie  conflrmatlon  of 
said  commisrtoners*  report,  and  the  actual 
payment  of  the  compensation  thw^  pro- 
vided for;"  and  that  'It  shall  be  the  duty 
at  the  board,  •  •  •  within  thirty  days 
after  the  passage  of  this  act.  to  cause  no- 
tice of  the  proposed  work  to  be  published. 
*  *  *  Inviting  sealed  proposals  for  the 
work  of  grading  Market  street,  •  •  • 
and  the  duty  of  the  superiuteodent  of  pub- 
lb;  streets  and  highways  •  •  •  to  eatct 
Into  a  contract  with  the  person  to  whom  the 
contract  shall  have  been  awarded."  The 
act  defines  the  district  deemed  to  be'  bene- 
fited by  the  work,  and  makes  It  the  duty 
of  the  board  of  supervisors,  aft«  the  com- 
pletion of  the  work,  to  appoint  commission- 
ers to  assess  such  benefits,  and  also  makes 
tt  the  duty  of  the  said  commissioners  to  de- 
termlne  the  value  of  the  work  done  upon 
Maticet  street  by  the  plaintiff  under  the 
contract  of  May  8,  1867,  and  to  add  thereto 
the  expenses  incurred  by  plaintiff  in  build- 
big  railroad  tracks,  cars,  and  other  appli- 
ances that  he  may  have  deemed  ncccssaiy 
In  the  performance  of  his  work,  and  to  allow 
him  Interest  on  the  whole  amount  found 
due  at  the  rate  of  1%  per  cent  per  month 
from  the  8th  day  of  May,  1S08,  until  the 
filing  of  the  report  of  the  commissioners. 
The  said  commissi  oners  were  also  required 
to  "assess  the  actual  amount  due  for  the 
work  of  opening  and  grading  authorized  and 
directed  to  be  done,"  together  with  the 
amounts  awarded  as  compensation  for  hind 
appropriated  and  the  costs  of  the  proceed- 
ings upon  the  several  lots  benofltod  within 
the  district  defined.  In  proportion  to  tlie 
benoUt  deemed  to  have  accrued  to  each  lot 
The  act  also.  In  section  22,  provides  that 
the  tax  collector  shall,  at  the  end  of  every 
10  days  after  the  receipt  by  him  of  said  as- 
sessment roll,  "pay  over  to  the  treasurer  of 
said  city  and  county  the  amount  of  money 
collected  by  him  within  the  preceding  ten 
days  upon  said  assessment;  and,  as  soon  as 
a  sufficient  sum  has  been  received  by  said 
treasurer,  he  shall  pay  to  the  said  Connolly 
the  amount  of  money  which  may  be  award- 
ed to  him  by  the  oommissionars'  report  as 


aforesaid;"  and,  after  paying  the  other 
charges  as  provided  for,  the  said  treasurer 
shall  pay  over  to  the  su[»erlntendent  of 
streets  the  residue,  "and  the  said  superin- 
tendent shall  immediately  pay  the  same  tn 
like  gold  coin  to  the  person  or  persons  en- 
titled to  receive  the  same,  as  hereinbefore 
directed,  until  the  fall  amount  due  tor  said 
work,  as  per  contract  hereinbefore  author- 
ized, la  paid  and  discharged." 

In  Novembw,  1870,  proposals  tm  the  work 
to  be  done  und^  this  act  ot  the  legislature 
were  advertised  for,  and  upon  a  bid  of  plain- 
tiff thereftir  the  contract  was  awarded  to 
him;  and  oa  November  22,  1870,  a  contract 
was  entered  Into  between  plaintiff  and  M. 
0.  Smith,  supointendent  of  streets.  It  to 
recited  therein  that  Connolly  has  been 
awarded  the  contract  tor  the  work,  under 
and  pursnont  to  the  act  of  ttie  legislature  of 
April  2.  1870,  above  referred  to;  and  Cm- 
noUy  agrees  with  Smith,  "as  audi  supoin- 
tendent, acting  under  and  In  pursuance  of 
act  of  the  Icglslatore^  and  la  conformity 
therewith,  that  he  will  do  and  p«fwm"  tiia 
•w<xk.  specified  wiUiln  nine  months  from  the 
dato  of  the  contract,  "as  provided  and  con- 
ditioned In  section  13  of  said  act"  Then 
follows  a  pro^ton  for  Connidly's  payment 
OS  foUom:  "And  It  la  agreed  and  expressly 
understood  by  the  parties  to  this  agreement 
that  payments  for  tiie  said  wwk  shall  be 
made  as  provided  in  sectl(m  22  of  the  aaSA 
act  hereinbefore  referred  to,  and  that  the 
sold  superintendent  of  the  said  ci^  and 
county  of  San  Francisco  shall  not  be  other- 
wise made  liable  therefor  than  Is  jnovlded 
In  and  by  said  act"  Pursuant  to  this  con- 
tract the  plaintiff  commenced,  and  on  Ko-. 
vembcr  22,  1871,  completed,  the  woA  to  be 
done  tiioeunder,  and  the  same  was  aec^t- 
ed  by  the  snperlntendent  of  streets.  As  re- 
quired by  the  act  a  petition  was  filed,  and 
proceedings  had  In  the  county  court  and  the 
said  court  determined  that  the  lands  de-, 
scribed  In  the  petition  were  necessary  for 
the  opening  of  the  street  and  appointed 
commissioners,  as  directed,  to  ascertain  and 
assess  the  compensation  to  be  paid  to  the 
owners  thereof.  Subsequently  these  commls^. 
sloners  made  thehr  report  as  to  the  owno-- 
slilp  and  compensation  to  be  paid  for  said 
lands.  In  due  course,  also,  the  three  com- 
missioners to  asses -the  benefits  and  to  de- 
termine the  amount  to  be  awarded  to  the 
plaJntifT  under  Ills  first  contract,  and  the 
amount  due  for  his  work  under  his  second 
contract  as  required  by  the  act  were  ap- 
pointed and  organized  as  a  board.  To  these 
commissioners  the  plaintiff  presented  his 
claims  under  both  contracts,  and  the  same 
were  allowed  for  certain  specified  sums. 
The  report  of  the  commissioners  to  the  coun- 
ty court  was  by  that  court  set  aside  on 
March  0,  1873,  and  It  was  "ordered  that  no 
further  proceedings  be  had  in  the  premises, 
on  the  ground  tiiat  no  valid  assessment  could 
be  made  under  the  act"   From  this  order 
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an  am>eal  was  taken  to  this  court,  where 
die  order  was  affirmed  In  Januarr,  1875. 
In  re  Market  St,  49  Cat  546.  On  March 
17,  1884,  plalnUff  presented  to  the  board  of 
mpervlsors  of  defendant  taia  claim  for  the 
amounts  alleged  to  be  due  him  under  hla 
said  contracts,  and  demanded  In  writing 
payment  thereof,  but  the  board  rejected  the 
claim,  and  refused  to  pay  the  same,  or  any 
part  tliereof.  Thereafter,  mi  April  3,  1884, 
plaintiff  commenced  this  action  to  recover 
the  amount  to  cHatmed  to  be  doe^  with  In- 
teretft 

The  defendant  by  Its  answer  denied  most 
of  the  averments  of  the  complaint,  and  al< 
l^ed  that  the  causes  of  action  set  forth 
therein  were  barred  by  the  provisions  of 
sections  337,  338,  (subd.  1.)  339,  (subd.  1.)  and 
343,  Code  Civil  Proc.,  and  also  by  the  provi- 
sions of  section  90  of  the  consolidation  act 

The  case  was  tried  by  the  court  without 
a  }at7,  and,  among  other  things,  the  court 
fouDd  that  the  action  was  barred  by  the 
provisions  of  each  of  the  sections  of  the 
Code  pleoded,  and  also  by  the  provisions  of 
the  section  of  ttae  consolidation  act  pleaded; 
One  findings  upon  these  issues  being  num- 
bered 12-16.  Judgment  was  accordingly  en- 
tered  that  the  plaintiff  take  nothing  by  his 
action,  from  which  Judgment,  and  an  order 
denying  a  new  trial,  he  has  appealed. 

The  only  specifications  of  the  particulars 
In  which  the  evidence  is  alleged  to  be  Insuf- 
ficient to  Justify  the  findings  above  referred 
to  are  as  follows:  "The  defendant  having 
failed  to  give  to  the  platntitT  the  warrant 
and  assessment  agreed  upon  in  the  first 
contract  and  having  failed  to  pay,  or  cause 
to  be  paid,  the  sum  for  the  second  contract 
In  tills  findings  12-16  are  not  supported 
by  the  evidence.  There  being  no  evidence, 
either  on  the  part  of  the  plaintiff  or  the  de- 
fendant that  the  claim  sued  upon  In  this  ac- 
tion wasoneof  the  class  mentioned  In  section 
90  of  the  consolidation  act  finding  16  is 
not  supported  by  Hie  evidence."  Under 
these  speciflcatlonB  the  findings  and  Judg- 
ment cannot  be  disturbed.  The  first  contract 
was  never  completed  by  the  plaintiff,  and 
he  theeetore  nerer  became  entitled  to  any 
warrant  and  asaessment  thereundn.  Ma- 
boney  t.  Braverman,  64  CaL  670;  Fanning 
T.  Schammd,  68  OaL  428.  9  Pac.  Itep,  427; 
RfdBch  T.  City  of  San  Francisco,  80  CaL  1. 
22  Paa  Bep.  22.  The  amounts  awarded  the 
plaintiff  by  the  commissioaers,  and  due  him 
under  the  second  oontract,  were  to  be  paid 
as  provided  In  theact  of  April  2,  lS7a  Those 
amounts  became  due  and  payable  when  the 
work  was  completed  and  accepted  by  ihe 
S1^)aintendent  of  streets  In  November,  1871« 
and.  If  any  personal  .Uablllty  on  the  part 
«t  flift  defendant  to  pay  tbem  thereafter 
arose,  because  no  valid  assessment  for  th^ 
payment  was  or  could  be  issued,  that  lia- 
bility became  fixed  and  certain  as  early  at 
least  as  January,  1875,  when  the  decision  of 
this  court  in  the  case  of  In  re  Market  St* 


Ull 

■npra.  was  rendwed.  'Dx9  statuts  of  llmlta- 
tiona  then,  If  not  before,  began  to  run,  and 
the  causes  of  action  were  barred  long  before 
the  complaint  was  filed  in  1884. 

Tberels  another  ground,  also,  on  which  the 
decision  of  the  court  below  might  have  been 
aafely  rested.  By  the  terms  of  each  of  the 
contracts  the  plaintiff  expressly  agreed  to 
the  exemption  of  the  defendant  from  any 
liability  thereunder,  and  thereby,  as  against 
the  defendant  waived  all  legal  claims  to  the 
money  now  sought  to  be  recovered.  These 
agreements  were  made  and  still  are  binding 
on  the  plaintiff,  and  he  cannot  now  escape 
their  consequences.  Conlln  v.  Board,  (de- 
cided July  21,  1803.)  33  Pac.  Rep.  753. 

In  view  of  what  baa  been  said.  It  Is  not 
necessary  to  consider  the  other  points  dis- 
cussed by  counsel.  Tlie  Judgment  and  order 
must  be  affirmed,  and  It  Is  so  ordered. 


(99  Cal.  359) 
PEOPLE  V.  GLEASOX.  (N*  21.005.) 
(Supreme  0)art  of  California.  Aug.  23,  1S93.) 
IKCKST— CosRSNT— New  Triai. 
Where,  on  a  trial  fw  "attempt"  to  com- 
mit incest  the  evideace,  without  any  coafiict, 
showed  that  defendant,  t>oth  by  solicitation  ana 
overt  acts,  attempted  to  have  carnal  connection 
with  bis  daughter;  that  the  attempt  proceeded 
to  the  extent  of  contact  of  sexual  organs,  lack- 
ing onlr  penetration  to  complete  the  act;  and 
that  it  was  without  the  daughter's  conaent  and 
a^inst  her  will  and  active  reeistanc^— an  or- 
der granting  a  new  trial  on  the  ground  that  the 
crime  charKed  conld  not  have  l>e«B  committed 
without  the  consent  of  the  daoghttf  wlU  be  ra> 
versed  on  appeaL 

CommlaslMiers*  dedaion.  Pepartnwnt  1. 
Appeal  from  superior  court  dty  and  county 
of  San  Francisco;  D.  J.  Murphy.  Judge- 
John  Gleoaon  was  convicted  of  an  attempt 
to  commit  Incest  From  an  order  granting 
him  a  new  trial,  the  people  appeaL  Be- 
Tcrsod. 

Atty.  Gen.  Hart  for  the  People.  Carroll 
Co<^  for  respondoit 

VANCLIEF,  O.  The  defendant  was 
cufed  and  found  guilty  of  the  crime  of  **aD 
attempt  to  commit  incest"  with  bis  dau^- 
ter,  aged  14  years  and  7  months.  On  motion 
of  defendant  the  court  below  granted  bim 
a  new  trial,  and  this  appeal  la  by  the  people, 
fit>m  an  order  granting  a  new  trial.  The  ev- 
idence, without  any  conflict,  shows  that  the 
defendant  both  by  solicitation  and  overt 
acts,  attempted  to  have  carnal  connection 
with  his  daugfatn-;  tbat  the  attempt  proceed- 
ed to  the  extent  of  cmUact  of  sexual  organs, 
lacking  only  penetration  to  consummate  the 
art;  and  that  It  was  without  her  coMOit, 
and  tigaioat  her  will  uid  active  resistance. 
It  appears  that  the  new  trial  waa  granted 
on  the  ground  that  the  crime  chan^  could 
not  have  bet^  committed  without  the  con- 
sent of  the  daughter,  and  the  teoord  ithows 
no  other  groimd  upcm  which  the  order  can  be 
sustained.    Conceding  that  the  consent  «C 
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buth  parties  to  the  carnal  Intercourse  la  neo- 
esttary  to  constitnte  the  crime  of  Incest,  It 
does  not  follow,  aa  contended  by  counsel  for 
respondent,  that  a  man  may  not  be  guilty 
of  the  crime  of  attemptinsr  to  commit  Incest 
wltbout  the  consent  of  the  woman  with 
whom  he  attempts  to  commit  the  latter 
crime.  His  intent  to  commit  the  crime  of  in- 
cest, and  his  concurrent,  overt  acts  In  the 
use  of  means  adapted  to  the  Immediate  per- 
petration and  consummation  thereof,  are  suf- 
ficient to  constitute  a  criminal  attempt  to 
commit  the  crime  of  incest,  and  the  failure 
of  such  means  to  effect  the  purpose  intended 
will  not  exculpate  bim.  There  may  be  found 
some  conflict  of  the  authorities  as  to  whether 
mere  solicitation  to  commit  luccst,  adultery, 
or  sodomy  Is  an  adequate  orert  act  In  the 
composition  of  a  criminal  attf^iopt  to  commit 
either  of  those  crimes;  but,  that  socb  overt 
acts  as  were  proved  In  this  case  are  suffi- 
cient, there  seems  to  have  been  no  question. 
This  conclusion,  I  think,  is  warranted  oy  the 
text  and  the  authorities  cited  lu  chapter  51, 
Blsh.  Crim.  Law,  (8th  Ed.)  H  72^n2,  es- 
pecially sections  767  and  7<».  I  think  the 
order  should  be  reversed,  and  the  caiwe  re- 
manded, with  directions  to  the  court  bi-low 
to  proceed  to  Judgment  on  the  verdicc  of  the 

W»  concur:  8EIAKLS,  0.;  BELOIIKIt,  0. 

PEB  GUniAM.  For  the  reasons  glren  In 
the  foregolDg  opinion,  the  order,  appealed 
from  is  reversed,  and  the  cause  remauded. 
with  directions  to  the  court  below  to  proceed 
to  judgment  on  tiM  rerdict  ct  tht  Juiy. 

(w  OftL  an)  " 

Bz  parte  GOUU>.    (No.  21,008.) 
(Bnprenie  Court  of  California.    Aug.  2S,  1893.) 

OOSTUIPT  —  PoWSa  TO  COMFSL  AOCDBID  TO  TSS- 
TIPT. 

A  proceedlDg  to  pnoiab  a  person  for  con- 
tempt in  violating  an  lojunctlon  is  criminal  in 
character,  and  the  court  has  oo  authority  to 
compel  htm  to  be  sworn  as  a  witness  therein, 
under  Const,  art  1,  S  13,  which  declares  that  no 
person  shuU  be  compelled,  in  a.oj  orimioal  case^ 
to  be  a  witness  against  himself. 

In  bank. 

Application  by  James  C.  Gould  tor  m  writ 
of  habeas  corpus.  Writ  granted,  and  appli- 
cant discharged  from  custody. 

0.  W.  Cross  and  Judge  Van  Fleet,  for  petl- 
tltHier.  R.  T.  Devlin  and  W.  T.  Phlppa^  to- 
respondent 

HARRISON,  J.  In  an  action  poiding  In 
the  superior  court  In  and  for  the  county  of 
Tuba,  wherein  the  county  of  Sacramento  is 
plaintiff,  and  the  petitioner  one  of  the  defend- 
ants, a  writ  of  Injunction  was  served  upon  the 
defendant,  requiring  him  to  refrain  from  do- 
ing <^ertain  acts  therein  specified.  While  this 
writ  was  in  full  force  the  petitioner  was 
atiarged  before  said  court  wkh  having  vlo- 
latact  Its  terau^  and  was  ordered  to  show 


cause  why  he  should  not  be  adjudged  guflty 
of  oont«npt  therefor.  Upon  the  hearing  of 
this  charge  the  court  required  the  petl- 
tiouer  to  be  sworn  as  a  witness,  to  which  he 
objected  upon  the  ground  that  he  could  not 
be  compelled  to  be  a  witness  against  bimsdf 
in  the  proceedings,  for  the  reason  that  th^ 
were  of  a  criminal  nature.  The  court,  how- 
ever, overruled  his  objection,  and  required 
him  to  be  sworn  as  a  witness;  and  he,  act- 
ing tmder  the  advice  of  his  counsel,  stUI  de- 
clining and  refusing  to  be  sworn,  for  the 
aforesaid  reason,  the  court  adjudged  him 
guilty  of  contempt,  and  committed  him  to 
the  county  jail,  there  to  remain  until  he 
should  purge  himself  of  said  oout«npt  by 
consenting  to  be  sworn  as  a  wltnea  In  said 
case,  and  to  testify  therein. 

Article  1«  |  13,  of  the  constitution  of  this 
state,  declares  that  "no  person  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness 
against  himself."  Section  1323  of  the  P«ial 
Code  provides  that  "a  defendant  in  a  crlm- 
ItuU  action  or  proceeding  cannot  be  com- 
pelled to  be  a  witness  against  himsdf.** 
Contempt  of  court  la  a  public  offense,  and 
by  section  106  of  the  Penal  Code  is  express- 
ly declared  to  constitute  a  misdemeanor,  and 
the  refusal  of  a  witness  to  be  sworn  Is  an  of- 
fenae  committed  In  the  presence  of  the  court 
It  ia  none  the  less  a  criminal  offense  that  the 
statute  authorizes  It  to  be  punished  by  In- 
dlctment  or  Informatloa,  as  well  as  by  the 
summary  proceedings  lowvided  In  sections 
120»-1222  of  the  Code  of  avfl  Procedure. 
By  these  provisions,  the  procedure  for  the 
Investigation  of  the  Charge  Is  analc^Eons  t» 
the  criminal  procedure,  and  tbe  judgment 
against  the  person  guilty  of  the  oftenae  Is 
visited  with  flue  or  Imprisonment,  or  both, 
—the  essential  elements  of  a  Judgment  fbr  a 
criminal  offense^  "Gcmtempt  of  court  la  a 
specific  criminal  oflmae.  It  Is  ponldwd 
sometimes  by  Indictment  and  sometimes  tax 
a  summary  prooeedhig,  as  It  was  In  Hils  eassL 
In  ettber  mode  of  trial  the  adjndleatlan 
against  an  offender  Is  a  conviction,  and  the 
commitment  In  consequence  Is  execntion." 
Passmore  WUUamson's  Ckuie,  28  Pa.  St  1& 
"Although  Uie  alleged  mlscondnet  of  the 
defendants  occurred  In  the  progress  ot  a 
4^vll  action,  tbe  proceeding  to  ponlsb  fhexa 
tot  such  misconduct  Is  no  part  of  the  pro- 
oess  In  the  dvll  acUon,  but  la  In  the  natnra 
of  a  criminal  prosecution.  Its  purpose  is 
not  to  Indemnify  tlie  plaintiff  tor  any  dam- 
ages he  may  have  snstalned  by  reason  of 
such  mlsccmdnot  bat  to  vindicate  the  ^Ugnlty 
and  authority  <rf  the  court  It  is  a  special 
proceeding,  criminal  in  character,  in  whkdi 
the  state  is  the  real  plaintiff  or  proseontor-*' 
Halgbt  V.  Lucia,  36  Wis.  360.  In  Bx  parte 
Hollls,  59  Cat.  408,  It  was  said:  "To  adjudge 
a  party  guilty  of  contempt  of  court  for 
which  he  Is  fined*  and  imprisoned,  la  to  ad- 
judge him  guilty  of  a  specific  criminal  off)ens« 
The  imposition  of  the  fine  Is  a  judgment  In 
a  criminal  case."   See,  also^  £z  parte  Keu» 
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uey,  7  Wheat.  38;  Ex  parte  Crittenden,  62 
Cal.  534;  New  Orleans  v.  Steamship  Co.,  20 
Wall.  387;  In  re  Mullee,  7  BlatcM.  23; 
Rap.  Contempts.  8  21.  In  Boyd  v.  U.  S.,  116 
U.  S.  616,  6  Sup.  Ct  Rep.  524,  Justice  Brad- 
ley has  given  an  exhaustive  and  Interesting 
hlstorlciU  discussion  of  the  power  of  a  court 
to  compel  a  defendant  in  a  criminal  proceed- 
ing to  give  testimony  against  himself.  In 
that  case  an  information  was  filed  against 
certain  property  for  its  confiscation  under  the 
revenue  laws  of  the  United  States,  and  the 
claimants,  having  been  directed  by  the  court 
to  produce  In  evidence  certain  Invoices,  for 
the  purpose  of  establishing  the  claim  of  the 
government,  objected  thereto  on  the  ground 
that  the  statute  under  which  the  order  was 
made  was  In  violation  of  the  fourth  and  fifth 
amendments  to  the  constitution.  It  was  held 
that,  although  the  prooeeding  was  In  rem, 
and  In  the  nature  of  a  civil  proceeding,  yet 
an  action  for  the  forfeiture  of  property  for 
the  violation  of  law  is,  in  effect,  a  criminal 
prooeeding,  and  tliat  the  owner  of  the  goods, 
after  making  his  claim,  Is  entitled  to  all 
the  privileges  which  appertain  to  a  person 
who  is  prosecuted  for  a  forfeiture  of  his 
property  by  reason  of  ccnnmlttlng  a  crim- 
inal offense,  and  cannot  be  compelled  to 
furnish  evidence  against  himself.  Personal 
liberty  Is,  however,  more  sacred  than  mere 
ri^ts  of  property,  and  the  reasons  for 
protecting  tlie  owner  of  proi>erty  against 
being  compelled  to  give  erldenoe  against 
himself  in  a  proceeding  for  its  forfeiture 
are  In  the  same  degree  more  cogent  when  his 
personal  liberty  Is  at  stake.  It  was  said  by 
Justice  Bradley  tn  fbe  case  last  died:  "Con- 
stltntlonal  provisions  for  the  security  of  per- 
son and  property  should  be  liberally  constru- 
ed. A  close  and  literal  construction  deprives 
them  of  half  their  efficacy,  and  leads  to  grad- 
ual depredation  of  the  right,  as  If  It  con- 
sisted more  In  sound  than  In  substance. 
It  is  the  duty  of  courts  to  be  watchful  for  the 
constitutional  rights  of  the  citizen,  and  against 
any  stealthy  encroachments  thereon.  Their 
motto  should  be,  'obsta  prlncli^ls.'  '*  We 
hold,  therefore,  that  the  court  was  not  au- 
thorized to  direct  the  petitioner  to  be  sworn 
as  a  witness  in  the  proceeding,  and  that 
Its  order  .adjudging  him  guilty  of  contempt 
for  his  refusal,  and  punishing  him  therefor, 
was  without  authority,  and  that  the  peti- 
tioner should  be  discharged,  and  It  Is  mi 
ordered. 

We  concur:  DB  HAVEN.  J.;  McFAR- 
LAND.  J.;  FITZOERALD.  J. 


(4  Cal.  Ucrep.  141) 

BILDBETH  t.  WILLIAMS.    (No.  IS.La.) 
(Supreme  Court  of  California.    Aug.  25,  1893.) 

FsouiflsnHT  Note— Attokskt's  Fe e— Pledob. 
1.  St.  1S73-74.  p.  707,  providing  that  "in 
all  casea  of  foreclosure  of  mortgHBe  the  attoi^ 
oey  g  fee  shall  be  fixed  by  the  court,   •   •  • 
any  stipulation  In  said  mortgage  to  the  contrary 


notwithstandiag,"  relates  only  to  mortgage  fore- 
closures, and  does  not  apply  to  an  action  to  en- 
force a  plodge. 

2.  Where  a  stipulation  in  a  note  for  an  at- 
torney's fee  in  case  the  note  is  sued  on  does  not 
fix  the  amount  of  such  fee.  a  reasonable  sum 
therefor  will  be  allowed. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  Hugh  R,  Hildreth  against  Henry 
A.  WUllama  There  was  a  judgment  for 
pallntlff,  and  defendant  appeals.  Affirmed. 

Oscar  A  Trtppet,  for  appelant  Couklln 
&  Hughes,  for  respondent 

SGARLS.  0.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  plaintiff  for  $350,  as  an 
attorney's  fee  In  an  action  In  equity  to  en- 
force a  pledge  upon  certain  stocks  given  to 
secure  the  payment  of  a  promissory  note 
made  by  defendant  to  plaintiff  for  $3,50a 
The  case  comes  up  on  the  judgment  roll. 
The  promissory  note  was  In  the  usual  form, 
with  this  addition:  "And  I  further  agree 
that,  in  the  ev«it  of  suit  being  brought 
against  me,  then  there  shall  be  added  to  any 
judgment  against  me,  rendered  In  said  suit,  as 

counsel  fees,  an  addltonal  sum  of  per 

centum,  in  like  gold  coin,  upon  the  amount  of 
the  principal  and  interest  hereof  accrued  at 
the  time  of  the  entry  of  such  judgment,  or 
if  paid  before  judgment,  and  after  action 
commenced,  then  on  the  amount  at  the  date 
of  payment."  The  only  defense  was  as  to 
the  right  of  plaintiff  to  recover  the  counsel 
fee  claimed  in  his  complaint,  and  at  the  trial 
the  amount  claimed  on  the  note,  less  counsel 
fees,  was  paid  by  defendant,  and  a  stipula- 
tion filed  that  such  payment  should  In  no 
wise  affect  the  question  of  plaintiff's  rl£^t  to 
recover  counsel  fees. 

The  whole  right  to  recover  counsel  fees. 
In  this  state.  Is  foimded  In  statute,  or  In 
contract  Sldiel  v.  Carrillo,  42  Cal.  508; 
Mascarel  v.  Raffour,  51  CaL  242.  Section 
1  of  the  act  of  Marx;h  27,  1874,  (St  1873-74, 
p.  707,)  provides  that:  "In  all  eases  of  fore- 
<dosure  of  mortgage  the  attorney's  fee  shall 
be  fixed  by  the  court  In  which  the  proceed- 
ings of  foreclosure  ore  had,  any  stipula- 
tion to  sold  mortgage  to  tiie  contrary  not- 
withstanding." In  Monroe  v.  Pohl,  72  Cal. 
568,  14  Foe.  Rep.  514,  the  court  doubted  the 
right  of  the  court  to  fix  an  attorney's  fee,  un- 
der this  statute,  hi  a  case  In  which  the  moi-t- 
gage  failed  to  provide  for  a  fee,  and  that  the 
statute  operated  to  limit  the  fee  which  the 
court  could  allow  in  a.  case  where  the  par- 
ties had  agreed  upon  a  sum  to  an  amount  not 
greater  than  the  sum  so  fixed;  In  other 
words,  that  the  court  can  scale  the  agreed 
sum  down,  but  not  up.  The  reason  given  in 
that  case  for  confining  the  action  of  the 
court  to  cases  in  which  the  parties  have  pTo< 
vided  for  an  attorney's  fee  is  that  tiie  title 
of  the  act  Is,  "An  act  to  abcdlsh  attorneys* 
fees,  and  other  charges  in  foreclosure  suits;'* 
thus  evincing  an  Intention  to  abtfllsh,  rather 
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tban  to  proTtde  law  tcr  their  reooTetr. 
The  Btatnte.  whatever  Its  eonstracUon,  only 
treats  ot  attorneys'  fees  Id  actions  of  fore- 
tiosnre  of  mortgages,  and  has  do  application 
to  this  case,  which  Is  an  action  to  enforce 
the  lien  created  by  a  pledge  oC  personal  prop- 
erty. 

The  question  here  must  torn  upon  the  con- 
tract contained  In  the  promissory  note. 
That  contract  provides  that  there  shall  be 
added  to  the  Judgment  or,  if  paid  before 
Judgment,  and  after  action  commenced,  to 
the  amount  due,  as  counsel  fees,  "an  addi- 
tional sum  of   per  caitimi."  In  other 

words,  the  agreement  is  for  a  counsel  fee. 
but  the  amount  thereof  Is  not  provided. 
The  contracting  parties  doubtless  had  In 
view  the  necessity  of  counsel  In  the  event 
of  proceedings  in  court  to  enforce  the  obHga- 
tlou  of  the  promissory  note,  and  the  maker 
of  the  note  agreed  to  pay  such  counsel.  In 
manner  and  form  as  quoted.  In  contracts 
for  aerrlces.  where  the  remuneration  is  not 
fixed  by  agreement,  a  recov^  may  be  had 
upon  a  quantum  meruit;  ttiat  ts  to  aay,  as 
much  as  the  aervlces  are  reasonably  worth. 
If  the  clients  of  the  learned  counsel  In  this 
case  bare  employed  them  herein,  and  agreed 
to  pay  them  a  counsel  fee*  without  specify- 
ing the  amount  to  be  paid,  It  will  doubtless 
occur  to  tliem  that  Oiey  an  mtitled  to  such 
■nm  as  their  swlces  are  reasonably  worth. 
In  principle,  the  case  at  bar  does  not  dlf- 
tw  from  ilie  examine  put  The  oonUngency 
npcm  which  the  liability  of  defendant  de- 
pended occurred  whm,  at  maturity,  the  note 
was  not  paid,  and  an  action  was  commenced 
to  enforce  Its  orilection.  The  amount  ot  the 
counsel  tee  not  baring  been  stipulated,  the 
Idalntlff,  In  bis  complaint,  averred  that  9500 
was  a  reasonable  sum.  The  court  as  was 
Its  duty,  passed  upon  the  question,  and 
awarded  $350  as  a  proper  amount.  Tbe  evi- 
dence Is  not  brought  up,  and  hence  we  must 
conclude  that  it  supported  the  findings  upon 
tills  Issue,  and  such  findings  are  ample  to 
support  the  Judgment  RIclLards  v.  Hutch- 
inson. 18  Ner.  215.  2  Pac.  62,  and  4 
Pac.  Rep.  702,  was  a  case  almost  precisely 
Uke  the  present  The  mortgage  provided 
for  tbe  allowance  of  counsel  fees  "at  the 

rate  of    per  cent  upon  the  amoimt 

which  may  be  found  to  be  due  for  principal 
and  interest;"  and  the  court  said,  "The  al- 
lowance of  counsel  fees  for  the  foreclosure 
woft  authorized  by  the  terms  of  the  mort- 
gage." Aldeo  T.  PryaJ,  60  OaL  215.  is  an- 
other case  in  point  and  the  ruling  was 
against  the  contention  of  appellant  here. 
It  Is  true  these  last  two  coses  were  upon 
the  foreclosure  of  mortguffes.  but  the  deci- 
sions turned,  not  upon  that  fact  nor  upon 
any  statute,  but  upon  the  contract  which 
had  been  entered  Into  by  the  mortgagors. 
Tbe  Judgment  appealed  from  should  be  af- 
firmed. 

Ws  «oncnr:  TBMPLB,  O.;  BELCHER,  a 


FEB  OURIAM.  For  lite  naaons  given  In 
the  foregoing  opinion  Um  jadgment  v- 
pealed  ffttm  Is  afflnned. 


(4  Cal.  Vdt*p.  W) 

DAW  T.  NILES  et  at  (So.  19.140.)! 
(Soprema  Court  of  California.  Aug.  25,  1883.) 

P1.BOI.  BVIDBNCS— IlUOAUTT  OF  COHTIUCT. 

In  an  action  to  forecloM  a  mortgage 
given  by  defendant  to  Becnre  a  note  for  money 
loaned  to  him  by  plaintifl,  defendant  may  show 
by  parol  evidence  that  at  the  time  of  execut- 
ing tbe  note  and  mortgage  tt  was  agreed,  as 
part  of  tbe  same  traasaction,  that  defeodant 
should  pay  all  taxes  levied  on  the  money 
loaned,  or  00  the  mortgage  but  that  the  agree- 
ment was  purposely  omitted  from  the  njortgaecv 
in  order  to  evade  Conat.  arL  13,  i  5.  which  pro- 
vides that  imposing  such  an  obligation  on  a 
borrower  shall  avoid  the  contract,  as  to  any 
interest  specified  therein,  as  such  parol  evi- 
dence tends  to  "establish  illegality"  of  the  ood- 
tract  within  Code  Civil  Proc  S  1S50,  prescrith 
log  when  sndi  oridencs  Is  admlsuUe  to  affect 
a  writing. 

Commissioners'  declshm.  Department  1. 
Appeal  from  superior  court  Los  Angdek 
county;  Walter  Van  Dyke,  Judge. 

Action  by  George  W.  Daw  against  Wil- 
liam Nlles  and  John  B.  Niles  to  foreclose  a 
mortgage.  There  was  a  Judgment  for  plaiu- 
tlff,  and  defendants  appeal  Reversed. 

A  W.  Hutton  and  Minor  &  Woodward, 
for  appcdlanta*  Albert  U.  Stephois,  for  ns 
sptmdent 

TAN  CLIEP,  a  AcUoo  to  foreclose  a 
mortgage  executed  by  defendants  to  secure 
their  promissoiy  note  to  plaintiff  for  $lu,OUO, 
with  interest  at  7  per  cent  per  annum, 
and  payable  10  years  after  date;  the  inter- 
est if  not  paid  annually,  to  be  compounded. 
The  note  further  pn>videe  that  If  the  inter- 
est Is  not  paid  annually,  "then  the  whole 
sum  of  prindpal  and  interest  shall  become 
Immediately  due  and  payable,  at  the  option 
of  the  holder."  The  note  was  given  tor 
money  loaned.  The  mortga^  of  the  same 
date  as  the  note,  (July  1,  18ST,)  contains  a 
copy  of  the  note,  and  provides  that  "in 
case  of  default  in  paymMit  of  the  same,  [the 
note,]  or  ot  any  Installment  of  the  interest 
thereon,  when  due,  the  mortgagee  may  fore- 
close this  mortgage.  aiMl  may  Include  in 
such  foreclosure  a  reasonable  counsel  fee^  to 
be  fixed  by  the  court  together  wltb  all  pay- 
ments made  by  the  mortgagee  for  taxes  on 
said  premises,  other  than  the  taxes  on  this 
mortgage,  or  the  money  secured  thereby. 
*  *  *"  The  def«idauts  having  made  de- 
fault in  the  payment  of  Interest  the  plain- 
tiff exerdsed  bis  option  by  electing  to  con- 
^der  both  principal  and  Interest  due.  and 
commenced  this  action  on  March  27.  1891. 
The  defendants  pleaded  as  a  def«ise  to  the 
action  that  at  the  time  of  the  execution  of 
the  note  ami  mortgage,  and  as  a  part  of 
the  same  contract  and  of  the  same  transac- 
tion with  the  making  ot  the  note  and  moit- 

*  Rehearing  granted* 
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gsige.  It  was  agreed  by  and  between  the 
plaintiff  and  defuidants  that  the  defendants 
"should  and  would  pay  and  discbarge  ail 
taxes  and  assessments  which  might  be  as- 
sessed or  levied  upon  said  money  so  loaned 
by  plaintiff  to  defendants,  and  on  said  mort- 
gage, or  on  either  said  money  or  mortgage, 
auytiiing  in  the  said  promissory  note  or 
mortgage  to  the  contrary  notwithstanding, 
and  that  said  agreement  was  knowingly 
made  and  omitted  from  said  mortgage  with 
Intent  to  erade  the  prorlsions  of  section  6 
of  arUcle  13  of  the  constitution  of  this 
state."  And  by  reason  of  this  agreement 
defendants  dMiy  that  any  int^est  ever  be- 
came due  or  payable  on  the  note,  and,  as 
a  conclusion  of  law,  claim  that  the  action 
was  prematurely  commenced.  The  decree 
was  In  favor  of  the  plaintiff,  foreclosing 
the  mortgage  fur  the  full  amount  of  prin- 
cipal, with  coiiipound  Interest.  Ihe  defend- 
ants appeal  from  the  judgm^t  on  tlie  Judg- 
ment roU,  containing  a  bill  of  exceptions 
showing  that  defendants  offered  to  prove 
the  alleged  contemporaneous  agreement  to 
ipay  the  taxes  and  aesessmeuts  on  the  mort- 
gage by  oral  evidMic^  which  was  rejected 
by  the  court  on  the  ground  that  such  agree- 
ment could  be  proved  tmly  by  wilttra  evi- 
dence, and  the  defendants  excited  to 
tbis  ruling  of  the  court  Ckmnsel  for  appel- 
lants contend  that  the  court  erred  in  reject- 
ing the  proffered  oral  evidence  to  prove  the 
alleged  agreement;  and  ttils  raises  the  only 
question  that  need  be  consldn^. 

The  oaiy  substantial  difference  Iwtweai 
this  case  and  tiie  late  case  In  this  court  of 
Bnrbridge  t.  Xjemmcnt,  82  Faa  Rep.  310, 
is  that  in  that  case  tl»  omcurrent  agree- 
ment to  pay  the  taxes  on  tiia  mortgage  was 
in  wrltli^.  In  that  case  It  was  held  that 
file  written  agreement  was  In  contravention 
of  section  5  of  article  13  of  the  constitu- 
tion of  tills  state,  and  subjected  the  mort- 
gagee to  the  penalty  denounced  by  that 
section,  nam^,  that  the  note  and  mwtgage, 
as  to  any  Interest  spedfled  therein,  "ahall 
be  null  and  void,"  and,  conaequentiy,  that 
no  Interest  ever  accrued  m  became  due,  and 
tiie  failure  ci  the  mnlgagor  to  pay  tlw  In- 
terest specified  In  the  note  or  mortgage  was 
not  such  a  default  as  «itltled  the  mortgagee 
to  treat  the  princii»al  aa  due  before  tiie  ex- 
piration of  the  term  of  credit  esqvessed  In 
the  note,  (In  this  case,  10  years  after  the 
date  of  tiie  note.)  I  tiilnk  the  court  ored 
In  r^ectlng  evld«ice  of  that  part  of  the  con- 
tract which  was  oraL  Tbe  "contract,"  In 
the  sense  of  section  5,  art  1%  the  con- 
aUtution,  existed  as  an  eitirety,  Inde- 
pendent^ of  any  writing,  thou^  ports  of 
that  contract  were  evldmced  by  wilting. 
Indeed,  writing  Is  no  part  ftf  any  cmitract 
though  It  Is  often  made  evidence  of  con- 
tracts; and,  according  to  some  genial  rules, 
certain  dassos  at  contracts  can  be  proven 
only  hs  written  evidence,  but  to  all  these 
general  rules  there  are  exceptions.  As  an 


example  in  point  here^  section  1856  of  the 
Oode  of  Civil  Procedure  provides:  "Wh«i 
the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms, 
and  therefore,  tha*e  can  be,  between  the  par- 
ties and  their  representatives  or  successors 
In  intM^t,  no  evidence  of  the  terms  of  the 
agreement,  other  tlian  the  contents  of  the 
writing,  except  in  the  following  cases:  '(1) 
\vh»%  a  mistaJce  or  Imperfection  of  tbe 
writing  Is  put  In  issue  by  the  pleadings. 
(2)  Where  the  validity  of  the  agreement  is 
the  fact  Id  dispute;  but  this  section  does 
not  exclude  other  evidence  *  *  *  to  es- 
tablish illegality  or  fraud.' "  In  this  case 
the  express  and  only  object  of  proving  that 
part  of  the  contr&ct  which  is  alleged  to  have 
been  omitted  from  the  writing  for  the  pur- 
pose of  evading  the  constitution  was  to  show 
tbe  illegality,  and  consequent  nullity,  of  the 
note  and  mortgage,  "as  to  any  interest  speci- 
fied therein."  See,  also,  Whart  Ev.  i  035i 
GreenL  Ev.  f  284;  Buffendeau  v.  Brooks, 
28  CaL  641.  The  purpose  of  section  6  of 
article  13  of  the  constitution,  so  far  as  It 
goes,  is  on  a  line  witli  the  object  of  the» 
usury  laws  of  other  states,  and  therefore 
the  decisions  of  otber  states  In  'respect  to 
attempted  evasions  of  xisury  laws  ore  more 
or  less  applicable  to  this  case.  Of  these, 
the  following  seem  very  aptly  in  point: 
Clark  V.  Badgley,  8  N.  J.  Law,  233;  Stein  v. 
Swensen,  46  Minn.  360,  49  N.  W.  Rep.  55. 
I  thinl£  tbe  Judgment  should  be  veveneA, 
and  the  cause  remanded  for  a  new  trioL 

We  c<mcar:  TEMPLE,  a;  SBARIjS,  O. 

PER  CURIAM,  For  the  reasons  fi^ven  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  tiie  cause  remanded  for  a  new 
trial. 


(4  Cal.  Unrep.  147) 
DTJPUT  V.  MACLEOD,  (No.  19,118.) 
(Supreme  Court  of  California.  Aug.  25,  1893.) 

SUTDTB  or  FbACSS— SlOKATURS  OF  PaRTT  TO  SB 

Cb1.ro  ED. 

The  fact  that  a  contract  for  the  gale  of 
cbattela  is  reduced  to  writing  does  not,  under 
the  statute  of  frauds,  render  necessary  the  sig- 
nature Of  the  party  to  be  charged,  where  the 
requirement  of  a  writing  was  obviated  by  an 
immediate  delivery  of  the  goods  sold. 

Commisslonera'  dedslon.  Department  1. 
Appeal  from  superior  court,  Los  Angles 
county;  W.  N.  Clark,  Judge. 

Action  by  E.  Dupuy  against  Malcolm  Mac- 
leod  to  recover  for  goods  sold  and  delivered. 
There  was  a  Judgment  in  favor  of  plaintUt, 
and  defendant  appeals.  Affirmed. 

O.  W.  Pendleton,  for  appellant  0*Melvaqr 
&  Hennlng,  for  respondent 

SBARI^,  a  This  action  was  broo^t  to 
recover  the  sum  of  $5(X),  tiie  balance  due  on 
a  sale  of  a  stock  of  merchandise  and  store 
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ftxtures  sold  and  ddlrered  by  the  plaintiff  to 
defendant,  at  Los  Angeles,  May  31,  1890. 
The  roal  question  In  Issue  Is  this:  Plaintiff 
avers  the  sale  was  made  for  $1,600,  to  be 
paid  as  follows:  $1,000  In  cash,  the  remain- 
ing $500  to  be  paid  as  follows:  -  When  $100 
worth  of  stock  was  sold,  $20  to  be  deducted 
by  defendant  as  commissions,  and  $80  paid 
to  plaintiff,  and  so  on  until  the  $500  was  paid. 
If  the  stock  sold  did  not  amount  to  suffi- 
cient to  pay  plaintiff  $500,  afto-  deducting 
20  per  cent.,  plaintiff  was  to  receive  the  80 
per  cent  of  proceeds  iu  full  payment  He 
avers  the  sale  of  sufficient  stock  to  entitle 
him  to  full  payment  under  this  agreement, 
and  the  evidence  sustains  him  in  this  last 
assertion.  Defendant  avers  that  the  agree- 
ment was  that  the  $1,000  paid  lu  cash  was 
first  to  be  deducted  from  the  proceeds  of 
sales,  before  any  further  payments  were 
made,  and  then  payments  were  to  be  made  as 
.iverred  by  (Haintlff;  and  he  avers  that  $1,000 
had  not  been  realized  from  sales  when  the  ac- 
tion was  brought,  and  hence  that  nothing  was 
due.  Conceding  his  theory  to  be  correct,  the 
evidence  sustains  his  position  that  $1,000  had 
not  been  realized  from  sales.  It  Is  admitted 
on  all  hands  that  the  sum  of  $1,000  was  paid 
by  defendant  to  plaintiff  at  the  date  of  the 
sale,  and  that  the  defendant  went  Into  pos- 
session of  the  property  at  once,  and  has  ever 
since  retained  the  same.  Plaintiff  had  Judg- 
ment, from  which,  and  from  an  order  deny- 
ing a  new  trial,  this  appeal  is  prosecuted. 

The  first  error  assigned  by  appellant  Is 
tliat  the  court  did  not  find  upon  all  the  is- 
sues made  by  the  pleadings,  and  (1)  that  It 
did  not  fhid  up<m  the  facts  set  forth  by  de- 
fendant in  his  second  nnd  separate  answer. 
The  facta  set  up  In  the  separate  defense 
were  that  the  agreement  was  that  defendant 
was  first  to  appropriate  from  the  proceeds  of 
sales  the  $1,000  cash,  as  before  stated,  be- 
fore finy  proceeds  were  to  go  to  plaintiff. 
Tbe  BncilDg  was  quite  full  on  the  point,  and 
fully  sustained  the  allepatlons  of  the  com- 
plaint It  was  not  necessary  for  the  court, 
after  finding  that  the  agreement  was  that 
defendant  was  to  keep  an  accurate  account 
of  all  sales,  and,  when  the  sales  amounted  to 
$100,  $S0  thereof  was  to  be  paid  to  plaintiff, 
end  $20  retained  by  defendant,  etc.,  to  go 
on,  and  find,  as  a  negative  proposition,  that 
they  did  not  agree  as  set  out  by  defendant 
It  was  conceded  that  an  agreement  was 
made.  Just  what  that  agreement  was,  was 
the  point  submitted  to  tbe  court,  and  tbe 
flDding  Bpedfles  It  distinctly,  and  passes  upon 
tbe  question. 

It  fs  further  objected  Huit  the  court 
failed  to  ilnd  upon  tbe  fonrA  allegation  of 
the  complaint,  which  was  denied  by  tbe  an* 
swo:.  The  Butwtance  of  this  allegation  Is 
that  the  agreemoit  of  sale  was  reduced  to 
writing,  and  signed,  and  tliat  the  writing  was 
In  tbe  possessimi  of  defendant  The  agree- 
ment bad  been  i^eaded,  and  tbls  allegatloa 
vam  evidently  Ins^ted  fw  tbe  purpose  of 


showing,  as  Is  often  done,  that  It  was  out  of 
plalntUTs  possession,  and  as  a  predicate  for 
an  amendment,  if  it  should  turn  ont  differ- 
ent from  the  pleading,  and  also  for  the  pur- 
pose of  giving  to  the  defendant  notice  that 
I  it  would  be  relied  upon  In  sustaining  plain* 
!  tiff's  cause  of  action.    The  important  ques- 
i  tion  was,  was  there  a  sale,  and  what  were 
I  Its  terms?   These  questions  were  fully  pass- 
1  ed  upon,  and  it  was  unnecessary  to  go  further. 
There  was  a  finding  upon  all  the  mataial 
issues,  which  is  suffident 

It  is  next  contended  that  the  court  erred 
In  admitting  In  evidrace  what  is  termed  a 
"written  memorandum  of  the  contract,"  which 
Is  the  coDtract  of  sale  alluded  to  In  the  com- 
plaint and  Is  in  the  following  language:  "Loe 
Angeles,  Cal,  May  31,  1890.  I  have  this  day 
sold  my  entire  int^est  in  the  seed,  feed, 
produce,  commission,  and  all  business  of 
whatever  nature,  carried  on  at  tbe  store  245 
South  Main  street,  Los  Angles,  to  Malcolm 
I  Macleod,  on  the  following  terms,  viz.:  The 
I  price  to  be  <me  thousand  cash  in  band  paid, 
i  the  receipt  of  which-  is  hereby  acknowledged, 
I  and  five  hundred  dollars  to  be  paid  In  the 
;  following  manner:  A  correct  accoimt  to  be 
kept  of  all  goods  sold,  and  when  sales  to  tbe 
amount  of  ($100)  one  hundred  dollars  are 
made,  after  deducting  twen^  per  cent  com- 
mission for  selling  the  same,  <$80)  eighty 
dollars  to  be  paid  over  to  E.  Dupuy  or  order, 
and  the  same  to  be  done  until  the  full 
amount  of  five  hundred  dollars,  net.  Is  paid: 
provided  so  much  can  be  sold  from  the  stock 
now  on  hand,  belonging  to  said  Dupuy;  but 
if  there  is  not  enough  stock  on  hand  to  come 
to  the  amount  of  five  himdred  dollars,  net, 
then  the  said  Dupuy  to  accept  the  amount 
the  stock  sells  for,  as  full  compensation. 
.  The  stock  and  fixtiures  turned  over  to  M. 
Macleod  Is  now  in  the  store  at  245  South 
Main  street,  and  Is  entered  on  an  Invoice 
book.  May  13,  1800,  which  Ijook  Is  marked 
'A,'  with  tlie  exceptions  of  some  that  has 
been  sold  from  the  same  since  that  time, 
which  Is  fully  understood  by  said  AIncleod. 
Ed.  Dupuy.  Witness:  J.  M.  Hlxson."  The 
instrument  was  admissible  in  evidence. 
There  was  evidence  that  It  was  dra^n  by 
J.  M.  Ilixson,  who  witnessed  it  at  th<*  store 
the  sale  was  made,  at  the  request  of 
the  defendant,  and  at  the  time  of  the  sale 
and  d^very  of  the  goods;  that  the  cousid- 
ontlon  of  $1,000,  mentioned  therein,  was  nald 
at  tbe  time;  and  that  the  bill  of  sale  was 
left  by  Dupuy,  the  vendor,  after  signing  It, 
on  the  ftesk;  and  that  It  remained  In  the 
possesion  ot  defendant  until  the  trial,  when, 
upon  notice  to  bim  so  to  do,  he  produced  It 
As  evidence  to  avoid  tbe  statute  of  frauds, 
it  was  defective,  in  not  being  signed  by  de- 
fend.int,  Mucleod,  tbe  part}'  to  be  charged 
thereby.  Tbe  statute  of  fi-ands,  however, 
was  not  pleaded,  and,  If  it  had  been,  the  plea 
would  have  been  of  no  avail,  under  section 
1073  of  the  Code  of  Civil  Procedure,  be- 
cause there  waa  an  Immediate  ddiver}  oS  all 
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the  goods  sold  to  the  purchaser,  who  there- 
after retained  possession,  and  a  payment  of 
11,000,  being  part  of  the  purchase  price,  to 
plaintiff.  A  writing  to  satisfy  the  statute  of 
frauds  la  one  thing.  A  writing  which  Is 
admissible  In  evidence  aa  to  some  of  tiio 
facts  of  a  sale  Is.  or  may  be,  quite  a  different 
thing.  Beyond  determining  what  shall  be 
a  sufficient  compliance  with  the  statute,  the 
legislature  has  not  attempted  to  change  the 
prindplea  of  the  law  ct  evidence  rating  to 
written  contracts.  "Parties  altering  Into  any 
contract  may  either  reduce  Its  terms  to  writ* 
big,  or  may  refer  to  some  other  wrltti^;,  al- 
ready In  exlstmce.  aa  containing  the  terms 
ttt  their  agreement;  and  when  they  do  so 
they  are  bound  by  what  Is  written,  whethir 
signed  by  them  or  not"  BenJ.  Sales,  S  201. 
This,  of  course,  assumes  that  the  parties 
assent  to  the  contract  as  written.  Had 
plnlndff  made  an  oral  statement  to  defoid- 
ant,  precisely  as  contained  In  the  writing, 
it  would  hnve  been  admissible  in  erldenco. 
The  fiict  that  he  made  it  In  writing,  ami 
gave  It  to,  or  left  It  with,  defendant,  aocs 
not  render  It  less  admissible.  There  was 
snffident  evid^ce  of  assent  on  the  part  of 
defendant  to  entitle  the  lustnunent  to  ad- 
mission In  evidence.  There  was  also  evl- 
dmce  upon  the  part  of  defendant  toidlng  to 
show  tiut  he  new  assented  to  tbe  agreo- 
ment,  as  set  out  Not  having  been  signed 
by  him,  this  was  proper;  and  It  remained 
for  the  court  to  pass  upon  the  Imue  tnus 
raised,  which  It  seems  to  have  done  to  the 
Ktclu^on  of  Ihe  defendant's  theory.  There 
was  a  substantial  conflict  In  the  evidence, 
and  evidrace  sufficient  to  support  all  the 
findings  of  the  court  and  the  judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:  TBMIJLB,  C;  VANCUBF,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(4  Cal.  Unrep,  161) 

BITUMINOUS   LIME   ROCK  PAVING  & 
IMP.  CO.  V.  FULTON  et  al.    (No.  14,907.) 

(Sapreme  Court  of  Gallfornia.  Aug.  25,  1898.) 
Judicial  Motioe  — Existkxcb  of  Citt  —  Streci 
A8be9smk:«ts — Enpokcino  Libx. 

1.  The  courts  will  take  Judicial  notice  thnt 
the  dty  of  Los  Anseles  Is  a  maaldpnl  corpora- 
tioD,  by  virtue  of  the  sCTera)  statutes  oi^niz- 
Idr  it  into  suoh  corporutioD,  and  exteadlog  its 
limits,  and  adding  tu  and  ehauglog  the  powers 
of  its  officerH. 

2.  An  avement  that  "the  dty  conndl  of 
the  city  of  Ixn  Angeles  *  *  *  passed  a  resolu- 
tion of  Intention  •  •  •  that  New  High  street 
in  said  city,  •  •  •  be  pared,"  is  a  snfficient 
arermeut  that  such  street  is  an  open  public 
street:  St  18^  p  147,  8  1,  iiroTlding  that  "all 
streets  •  •  •  in  the  njunicipalities  of  this 
Btate  now  opened  or  dedicated,  or  which  may 
hereafter  be  opened  or  dedicated,  shall  be  deem- 
ed and  held  to  be  open  public  streets,  *  •  * 
and  the  city  council  of  each  municipality  is 
hereby  •  •  •  invested  with  jurladlctioa  to  or- 


der to  he  done  thereon  any  of  the  work  men* 
tioned  in"  the  act 

3.  Code  Civil  Proc.  §  456,  provides  that  in 
pleading  the  determination  of  a  Iward  or  officer 
the  facts  conferring  jurisdiction  need  not  be 
stated,  but  such  determination  may  be  stated 
to  have  been  duly  given  or  made.  Held  that, 
in  an  action  to  eufM-ce  the  lien  of  a  street-pav- 
ing  assessment,  an  averment  "that  all  the  sev- 
eral acts  required  to  be  done  by  said  dty  conn* 
cil.  said  superioteodent  of  streets,  and  this 
plfliiitiff  havu  been  duly  done,  made,  and  per- 
formed hj  it  and  them,  in  the  mnoDer  and  at 
the  times  and  in  the  foriu  required  hy  law,"  is 
Buffldent  on  general  demurrer. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angclus 
coimty;  Walter  Von  Dyke,  Judge. 

Actl<m  by  tbe  Bituminous  Ume  Ri>ck  Pav- 
ing &  Improvement  Company  against  J.  E. 
Fulttm  and  others  to  enforce  a  lien  for  i>troet 
assessments.  There  was  a  judgment  lu  fa- 
vor of  defendant  Henderson,  and  plaintiff 
appeals.  Reversed. 

Joy  B.  Hunter,  for  appellant.  Jones  ft 
Cart  ton,  for  respondents. 

8EAULS,  G.  The  plaintiff  In  this  cause  ap- 
peals from  a  final  Judgment  entered  in  fa- 
vor of  defendants.  The  action  was  Instituted 
in  tbe  superior  court  in  and  for  the  county 
of  Los  Angeles  to  enforce  a  lien  against 
certain  property  of  the  defendants,  ile^fcrlbod 
Id  the  complaint,  which  lien  was  created  by 
an  assessment  made  by  the  street  snpcriii- 
tendent  of  the  el^  of  Los  Angles,  to  vbtain 
payment  for  certain  work  done  under  on  net 
entitled  "An  act  to  provide  for  work  upon 
streets,"  etc.,  "within  municipalities,"  'ap- 
proved March  18,  18S5,  as  amended  March 
14,  1889,  and  known  and  designated  as  the 
"Vrooman  Act"  St  1885,  p.  147;  St  1889, 
p.  157.  A  demurrer  was  Interposed  to  the 
complaint,  wblcb  demurrer  was  sustained  by 
the  court,  and,  plalntlfC  declining  to  aiiiond, 
final  Judgmrat  was 'entered  In  fovor  of  the 
defendant  Charles  Haidarson.  The  deiuur 
rer  was  general,  and  averred  that  plaintilTs 
complaint  "falls  to  state  fiicts  sufficieut  to 
constitute  a  cause  of  action  against  these 
defendants."  Hie  particular  reasons  moving 
the  court  below  to  sustain  the  demurrer  do 
not  appear  In  the  record,  and  we  can  only 
divine  them  by  a  pcmsal  of  the  complaint, 
aided  by  the  suggestlmi  causes  tiierefor 
contained  In  the  briefs  of  counsel 

It  Is  urged  by  respondents  that  tbe  com- 
plaint falls  to  aver  that  the  city  of  Ixa 
Angeles  Is  a  municipal  corporation,  or  ihat 
New  High  street  Is  an  open  public  stPH>t 
The  allegation  of  the  complaint  is  "that 
•  •  ♦  the  city  council  of  the  city  of  Los 
Angeles,  state  and  county  aforesaid.  iM^ised 
a  resolution  of  Intention  *  *  *  that  New 
High  street.  In  said  city,  from  the  north  line 
of  Franklin  street  to  the  south  line  of  Tem- 
ple street  •  *  •  be  paved  and  curbed,** 
etc  The  court  will  take  judicial  notice  that 
the  city  of  Los  Angeles  Is  a  municipal  cor- 
po ration  under  and  by  virtue  of  several  stat- 
utes of  this  state,  duly  passed  for  the  pur^ 
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pose  of  organizing  it  Into  »i\eh  corporation, 
und  extending  Its  lini>t.s,  jijilln;;  to  ami 
rhauging  the  powers  of  Its  tuuulfipul  offloei-a, 
etc.    Code  Civil  Proc.  §  1875. 

A  street  Is  a  "public  thoroughfare  or  high- 
way In  a  city  or  village."  Black,  Law  Diet 
tit.  "Street"  A  street  is  something  more 
than  a  highway,  for,  besides  its  use  as  a 
highway  for  travd,  it  may  be  iised  for  the 
accommodation  of  drains,  sewers,  aqueducts, 
water  and  gas  pipes,  and  for  other  purposes 
conducive  to  the  general  police,  sanitary, 
and  business  interests  of  a  city.  Bout.  Law 
Diet  It  is  a  public  highway  of  a  dty  or 
villflge,  over  which  all  the  citizens  of  the 
land  have  a  right  to  pass  and  repass  at  pleas- 
ure. State  V.  Moriarty,  74  Ind.  104;  Perrin 
T.  Itiilroad  Co..  30  N.  Y.  126;  Kelsey  v.  Ivlng, 
83  How.  Pr.  43;  City  of  Quincy  v.  Jones,  76 
nL  244.  Section  1  of  the  act  of  18S5,  (St. 
1885,   p.    147)   provides   that   "all  sti-eets 

*  *  *  in  the  municipalities  of  this  state 
now  open  or  dedicated,  or  which  may  here- 
after be  opened  or  dedicated,  shall  be  deemed 
and  held  to  be  open  public  streets  •  •  • 
for  the  purposes  of  this  act  nod  the  dty 
council   of    each   municipality    is  hereby 

•  •  •  invested  with  Jurisdiction  to  or- 
der to  be  done  tht?rwir  nny  of  the  work 
mentioned  in  section  two  of  this  act"  Sec- 
tion 2  of  the  act  as  amended  In  18S9,  (St 
1889,  p.  157,)  authorizes  the  city  council  to 
order  work  done  upon  the  streets,  of  the 
character  in  question  in  this  case.  The  evi- 
dent object  of  the  first  section  of  the  stat- 
ute, of  1885  was  to  enlarge  the  term  "street" 
BO  ai  to  Include,  not  only  those  that  bad 
been  opened,  but  those  also  dedicated  to 
street  purposes,  although  not  formally  or  offi- 
cially accepted  or  opened  as  such.  Hie  ef- 
fect was  simply  to  make  streets  of  a  dass 
which  might  not  otherwise  come  within  that 
eatery.  When  plaintiff,  In  Its  complaint 
averred  the  passage  of  a  resolution  to  pave 
and  curb  New  Hl^  street  Bald  dty.  It 
was  as  comprehentive  as  the  definition  of 
the  term  "street,"  and  was  tantamount  to  an 
averment  that  It  was  an  oprai  public  street 
In  said  dty. 

The  complfdnt,  critically  considered,  is  de- 
fective In  this:  that  many  of  Its  statements 
of  facts  are  not  full  and  explldt,  but  the  de- 
murrer Is  generaL'  Where  a  complaint  falls 
to  state  facts  essential  to  a  recovery,  the 
defect  may  be  reached  by  a  v^eral  demur- 
rer. Where,  however,  it  states  all  the  essen- 
tial facts,  but  states  them  defectively,  the 
error  can  only  be  reached  by  a  special  demur- 
rer. Again,  several  of  the  apparent  defects 
In  regard  to  publimtlMi  of  notices,  eta,  are 
cured  by  the  twelfth  paragraph  of  the  com- 
plaint which  avers  "that  all  the  several  acts 
rcqulrod  to  be  done  by  said  dty  council,  said 
superintendent  of  streets,  and  this  plaintiff 
have  been  duly  done.  made,  and  performed 
by  it  and  them,  in  the  manner  and  at  the 
times  and  lu  the  form  required  law."  etc. 
Section  456  of  the  Code  of  ClvU  Procedure 


provides  that.  In  pleading  a  determination  of 
a  board  or  officer,  it  Is  not  necessary  to  state 
the  facts  conferring  Jurisdiction,  but  such 
deterniinatioD  may  be  stated  to  have  been 
diUy  given  or  made,  etc.  Babcock  v.  Good- 
rich, 47  CaL  512;  City  of  Ix>b  Angeles  v. 
Waldron,  65  Cal.  283,  3  Pac.  Kep.  890;  Pav- 
ing Co.  V.  Bt^ton,  97  CaL  8,  31  Pac.  Bep.  625. 
Applying  this  rule  to  the  Jurisdictional  facts, 
80  far  as  the  dty  council  and  street  superin- 
tendent are  concerned,  and  the  complaint 
although  far  from  perfect  was  impervious  to 
the  general  attack  made  upon  It  To  men- 
tion the  several  objections  of  respondent  in 
detail  would  subserve  no  useful  purpose. 
The  Judgment  appealed  from  should  be  re- 
versed, and  the  court  below  directed  to  over- 
rule the  demurrer  to  the  complaint,  with 
leave  to  defendant  to  answer. 

We  concur:  TEMPLE,  C;  BELCHBB,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  appealed 
from  is  reversed,  and  the  court  bdow  Is  di- 
rected to  overrule  the  demurrer  to  the  com- 
plaint with  leave  to  defendant  to  answer. 


(4  Cal.  Unrep.  IGS) 
PERBaNS  T.  WEST  COAST  LUMBER  CO. 

(No.  idxa.) 

(Supreme  Court  of  California.    Aog.  26.  1803.) 

PlkaDIXQS— PlKDlKOB  JL8  TO  UaTTBBB  XOI  IK  Is- 
«US— AMBNDHBNt  OM  APPBAL. 

1.  In  an  action  for  services  as  an  attorney 
between  certaio  dates,  a  finding  of  damages  for 
defendant  because  of  n^lij^eat  advice  siven  de- 
fundant  at  a  time  prior  thereto  mast  be  disre- 
Rarded,  inch  nesiigence  not  having  been  pleaded. 

2.  Where  the  value  of  eervicee  sued  for  is 
found  to  be  more  than  alleged  In  the  complaint 
the  latter  cannot  be  amended  oa  app^  to  con- 
form to  the  feidlDga. 

Commissioners'  dedslon.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county;  John  L.  Campbell,  Judge. 

Action  by  O.  J.  Perkins  against  the  West 
Coast  Lumber  Company  tot  attorn^*  fees. 
From  a  Judgment  for  defendant,  pUnUff 
appeals.  Reversed. 

Paris  A  Fox  and  Rolfe  ft  Freeman,  for 
appellant   Harris  ft  6r^,  for  respondrait 

TEMPI^,  a  Plaintiff  appeals  upon  the 
Judgment  tijXL  Tb»  points  prea»ited  attee 
upon  the  pleadings  and  the  findings  ot  tbe 
court  Plaintiff  sues  for  services  as  an  at- 
torney and  counselw  at  law,  His  oom- 
plaint  states  three  causes  of  action.  In 
the  first  it  is  aUeged  that  deftedant  ocn- 
tracted  with  him  June  1,  1888,  for  his  serv- 
ices, agreeing  to  give  him  935  per  month  as 
a  general  retainer,  and  as  compensation  for 
writing  lettors.  adjiutlng  dalms,  and  tat  ad- 
vice, and  agreed  to  pay  a  reasonaUe  oom- 
peusation  for  soTlces  In  prosecuting  and 
defending  suits;  that  he  p^ormed  the  gen- 
eral services  until  March  1,  1800,  whidi 
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were  worfli  $T35,  and  also  performed  otber 
services  during  the  same  period  In  prosecut- 
ing and  defending  suits  and  drafting  instru- 
ments for  defendant  wortii  $3,044.75;  that 
he  lias  been  paid  on  accoimt  of  such  serv- 
leee  $1,8^.15,  The  second  cause  of  action 
Is  for  ?116.20,  monfy  laid  out  and  expended 
for  defendant.  The  tlUrd  eoimt  is  a  quan- 
tum menUt  to  recover  for  services  alleged 
to  have  been  rendered  between  June  1, 188S, 
and  April  1,  1890,  worth  $4,079.75.  and  ad- 
mitting a  paymMit  on  account  thereof  of 
$1,865.15.  Plalnticr  demands  Judgment  for 
$1,981.35.  The  answer  coudsts  of  (1)  a  gen- 
eral denial;  (2)  an  av^ment  of  a  contract 
different  from  that  alleged  by  plalntlft,  with 
a  plea  of  payment;  (3)  another  statement  of 
tho  contract  between  the  parties,  with  a 
claim  of  full  i>erformance  on  the  part  of 
defwidant;  and  (4)  a  coimterclaim  for  goods 
sold  plalntlfC  amounting  to  $2,867.10.  of 
which  $1,574.60  has  not  been  paid.  De^d- 
ant  demands  judgment  in  tbo  sum  of  $1.- 
874.eo.  The  court  finds  the  contract  as  It 
to  averred  by  pl^ntifr.  It  also  Ands  the 
Talne  (Hf  the  service  on  fbo  general  re- 
tainer to  be  $735,  and  for  the  other  services 
$3,22&S3,  and  that  plaintiff  laid  out  and  ex- 
pended for  desfendant  the  sum  of  $110.20; 
total,  $4,079.78.  It  also  finds  that  plaintiff 
is  lndet>ted  to  defendant  for  goods  sold  in 
the  smn  of  $1,332.28.  Plaintiff  admits  in 
his  oomplaint  payment  of  the  som  of  $1,- 
865.16.  There  is  no  finding  In  regard  to 
this  matter.  The  court  did  tod.  however, 
that  on  the  17th  day  of  April,  18SB,  which 
was  prior  to  the  employment  alleged  In  the 
complaint,  to  wlilch  the  other  findings  refer, 
plaintiff  was  employed  by  d^endant  In  re- 
gard to  Ita  claim  agahist  one  Newman,  and 
in  such  employment  ao  ne^lgoiUy  advised 
the  d^endant  in  regard  to  the  said  demand 
that  defendant  lost  the  sum  of  $3,408.77. 
which  sum  It  finds  to  Justly  due  defendant 
as  damages,  and  thereupon,  as  a  conclu- 
sion of  law,  finds  that  defendant  is  enUUed 
to  Judgmoit  against  the  plaintiff  in  the  sum 
of  $661.40,  fttr  which,  with  costs,  Judgment 
was  entered. 

The  appellant  contends  here  that  the  find- 
ing in  regard  to  the  damages  resulting  to 
defendant  through  the  alleged  negligence  of 
tlie  plaintiff  must  be  disregarded,  because 
it  to  not  responsive  to  any  issue  in  the  case, 
and  that  pbOntlff  should  be  jwrmltted  to  so 
amend  his  complaint  that  it  will  sustain  a 
Jndgment  for  the  sum  of  $2,747.47,  which 
the  findings  show  is  due  plaintiff,  if  the 
finding  In  regard  to  the  alleged  damnge  be 
strickm  out  The  first  part  of  this  conten- 
tion I  think  must  be  sustained.  Tliere  Is  no 
olluston  to  the  alleged  negligence  In  any 
pleading,  and  there  is  therefore  nothing  to 
support  the  finding  of  the  damage  as  a  coun- 
terclaim. The  alleged  ncgllg^ice  was  not 
in  the  performance  of  any  part  of  the  serv- 
ices for  which  suit  to  brought,  and  therefore, 
If  tho  contention  was  well  founded,  did  not 


affect  the  value  of  those  services.  Even 
if  it  were  conceded  that  the  claim  for  such 
damage  by  defendant  is  a  cross  demand, 
witliln  the  meaning  of  section  440  of  the 
Code  of  Civil  Procedure,  It  would  still  be 
necessary  to  plead  it  uudor  the  drcum- 
Btances  of  this  case.  It  canuot  be  consid- 
ere<l  the  debit  side  of  the  account  sued  on. 
It  is  an  unliquidated  demand  for  damages. 
But  It  does  not  follow  that  plaintiff  is  en- 
titled to  Judgment  on  the  findings  for  the 
balance  that  will  then  appear  to  be  due. 
Leave  might  as  well  be  granted  the  defend- 
ant to  amend  its  pleading  to  cover  the  Judg- 
ment already  ent«%d.  I  think  the  folr^t 
thing  will  be  to  remand  the  case  for  a  new 
trial,  when  the  trial  court  can  allow  such 
amendments  to  be  made  to  the  pleadings  as 
will  be  oondndve  to  Justice. 

We  conciv:  BBLOHBR,  C;  SEABLS,  O. 

FEB  CURIAM.  For  the  reastms  i^ven  in 
the  tongoing  oplnlott  the  Judgment  to  re- 
veneA,  and  canse  remanded  Cor  a  new  trial, 
with  leave  to  the  parties  to  amend  their 
pleadings  as  they  may  be  advised. 


(4  CaI.  ITnrep.  ICT) 
CHARLTON  v.  SOUTHERN  PAC.  R.  CO. 
(No.  14,021.) 
(Supreme  Court  of  CalifMiiia.    Aug.  25,  1893.) 
QuiBTiNO  Title— Possession. 
More  possession  of  land  withio  the  limits 
of  a  srant  to  a  railroad  compaay,  wliich  bad 
complied  with  the  terms  of  the  grant,  but  bad 
not  recrived  a  patent  from  the  United  States, 
will  not  enable  such  person  to  maintain  an  ac- 
tion to  qniet  title  against  the  railroad  compaQ;. 
where  he  does  not  show  that  he  was  (lUftlified 
to  take  land  under  the  pre-emption  or  home* 
stead  laws,  or  that  he  setded  on  it  with  the 
intention  of  filing  a  pre-anptkm  or  homestead 
claim. 

Commissioners'  dedsion.  Department  L 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

Action  by  O.  O.  Charlton  against  the 
Southern  Pacific  Railroad  Company  to  quiet 
title.  There  was  a  Judgment  in  favor  of  de- 
fendant, and  phUntlff  appeals.  Affirmed. 

CiHiklln  &  Dnnlap,  for  appellant  Jos.  D. 
Keddlng  and  J.  D.  Blcknell,  fi}r  respcmdent. 

BBLCHEB.  C.  The  plaintiff  commenced 
this  action  ou  Septemlwr  30,  1800,  to  quiet 
his  title  as  against  the  defendant  to  a  tract 
of  land  in  Los  Angeles  county,  described  as 
"fractional  section  7,  In  township  2  north, 
range  10  west,  Son  Beninrdlno  base  and 
meridian."  The  complaint  alleged  "that  tho 
plnlntlff  Is  now,  and  for  a  long  time  hitherto 
lins  boon,  in  the  possession  of  and  to  the 
owner  (subject  only  to  the  paramount  Utio 
of  the  United  States)  of  that  certain  real 
property  situate,"  etc.  TTie  answer  denied 
the  plaintiff's  possession  or  ownership  ot  Ibe 
land  described,  subject  only  to  the  paramount 
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tide  of  Oie  United  States,  admitted  tliat  de- 
fendant claimed  an  intenst  in  and  to  aald 
pn^pcrty  adr^Be  to  the  plaintiff,  and  dCTied 
that  Its  claim  waa  vitlioat  right  It  tben 
alleged,  In  mibatauce,  that  the  land  In  conr 
troveray  was  granto<i  to  defimdant  1^  act 
of  coneneMS  of  March  3,  1S71;  that  a  map 
oC  definite  location  of  the  grant;  including 
the  laud  In  controversy,  aud  showing  the 
same  to  he  within  tlie  20-mlle  limit  of  the 
grant,  was  filed  by  defmdant  In  the  office 
of  the  CMnmlsBioner  of  the  general  land 
<^ce  on  April  3.  18»1,  and  thai  defendant 
completed  Its  railroad  opporite  to  the  said 
lipd  in  1876;  "that  by  reason  of  tito  afore- 
said acts  this  defmdant  is  the  owner  of  the 
land  In  controTeny,  and  Is  entitled  to  ttie 
patent  tlierrfor;"  **that  the  Bald  lands  and 
premises  bare  never  beoi  finally  and  catn- 
plet^  surveyed  by  the  proper  officers  ot 
the  United  States,  so  ttiat  a  patent  tli^«tbr 
oonld  issue,  but  this  defendant  is  Informed 
and  believes,  and  so  states  the  fact  to  be, 
that,  when  the  proper  retains  of  the  survey 
of  said  lands  are  made,  a  patmt  wHl  tortb- 
with  iasue  for  the  said  lands  and  premises 
to  this  defendant"  The  case  was  trted  with- 
oat  a  Jury,  and  the  court  found:  "(1)  The 
plaintiff  was  not  at  the  time  of  filing  the 
complaint  Itwln,  or  tor  any  length  of  time 
prior  therete,  and  Is  not  now,  the  owner  or 
in  possession,  subject  to  the  pammoimt  title 
of  the  United  Stiiien,  of  tlie  land  described 
In  the  complaint,  or  any  poi*tion  thereof.  (2) 
The  land  descrlbnl  In  the  complnlnt  Is  uu- 
Burreyed  government  land,  and  within  the 
twenty-mile  or  gmntod  limits  of  the  grant 
to  the  Southern  Pacific  RnJIroad  Company, 
the  defendant  herein,  made  by  congress  of  tlie 
United  States,  on  March  3,  1871;  that  said 
grant  was  duly  located  by  a  map  of  definite 
location,  which  was  filod  by  the  dnfendnnt 
in  the  office  of  the  commissioner  of  the  gen- 
eral land  olflce  on  April  3.  1S71;  tliat  said 
map  of  definite  location  Included  the  land 
in  controvpi*sy,  and  showcil  the  same  to  be 
within  tlio  granted  limits  of  said  grant  to  the 
defendant  horcln;  that  the  dcfemiant  com- 
pleted Its  railroad  from  a  point  ;it  or  near 
Tehachapl  Pa?s,  by  way  of  Los  Anj^plcs,  to 
Fort  Yuma,  opposite  the  land  In  controversy; 
in  the  year  1876,  and  had  its  road  fully 
equipped  and  In  running  order  In  the  said 
year,  and  has  continued  to  have  Its  road 
in  such  condition  ever  since."  Judgment  fol- 
lowed In  favor  of  defendant,  from  which, 
and  from  an  order  denying  a  new  trial,  the 
pUilntlff  appeals. 

In  support  of  the  appeal  it  Is  contended 
that  the  findings  do  not  respond  to  or 
cover  all  tlie  issues  raised  by  the  plead- 
ings, and  that  tlie  first  finding.  If  construed 
to  mean  that  the  plaintiff  was  not  In  pos- 
session of  the  premises  In  controversy  at 
the  time  the  action  was  commenced,  Is  not 
sustained  by  the  evidence,  and  hence  that 
the  Judgment  and  order  should  be  reversed. 
The  second  finding  is  not  assailed  on  the 


ground  that  the  evidence  was  twrfBAmt  to 
justify  It  The  only  evidence  broo^t  iq>  in 
the  record  Is  that  of  tite  plaintllL  He  testi- 
fled:  "I  zeride  upon  fractitmal  section  seven,** 
etc.  "At  the  dme  the  etmiplaint  hi  this  ac- 
tion was  fliedi,  I  was  in  iKMsessioa  of  aU  die 
pmnlses  described  th«^  I  have  been  fn 
possession  of  it  ever  since  October.  1S89:  I 
am  ctUtivating  the  land,  and  nUsiDg  bees. 
*  *  *  I  know  that  this  land  Is  a  i»rt(tf  see* 
tloQ  seven,  for  the  reason  that  It  has  betn 
Borv^ed,  and  there  Is  a  section  comer  stab* 
at  the  sootlLwest  part  ot  the  land,  it  is 
along  the  border  of  the  San  Fernando  grant 
I  bdleve  Uie  snrrey  has  been  retained,  bat 
do  not  know  of  my  own  knowledge.  An 
officer  at  Washington  informed  me  so." 
The  case  then  seems  to  be  this:  The  idalnr 
tiff  took  possession  of  the  land  In  contro- 
versy, and  whoi  he  had  oocapled  it  fW 
less  than  a  year  cnnniaioed  this  action  to 
have  bis  title  to  It  qoieted.  It  does  not 
appear  that  he  had  tlie  qiialificatl<Mi8  neeea* 
sary  to  enable  him  to  take  up  any  land 
under  the  pre-emption  or  homestead  laws, 
or  that  he  settled  upon  this  land  with  any 
intention  to  ever  file  a  pre-emption  or  home- 
stead claim  on  any  part  of  it  He  is  In  no 
way  in  privity  with  the  Utle,  bat  relies  only 
on  Ills  naked  possession.  Prior  to  the  time 
of  the  trial  the  8ectL<m  had  probably  becar 
surveyed  in  the  field,  but  the  plat  of  the  sui^ 
vey  had  not  been  returned,  approved,  and 
tiled.  The  defendant  has  a  grant  from  the 
government  of  all  the  odd-numbered  sections, 
with  certain  specified  exceptions,  within  the 
limits  of  20  miles  on  each  side  of  Its  railroad. 
The  section  in  controversy  is  within  the 
2U-mlIe  llmi^,  and  not  bo  far  as  appears, 
within  any  of  the  exoeptlons.  The  grant 
was  one  In  proeseul^,  and  a  complete  Utle 
to  the  granted  sections  vested  In  the  grantee 
as  soon  as  the  line  of  its  road  was  definite 
located,  and  the  sections  Idmtified  by  govmi- 
meut  survey.  Forrester  v.  Scott  92  Cal. 
3U8,  28  Pac.  Rep.  575;  Jatunn  v.  Smith.  95 
Cat  154.  30  Poc.  Kep.  200,  and  cases  died. 
The  line  of  the  road  opposite  this  land  was 
definitely  located  in  1871,  and  the  road  was 
fully  constructed  and  put  In  running  order  in 
1S76.  Counsel  for  appellant  say  in  their  brief: 
"Plaintiff,  being  In  possesion  of  the  land 
in  controversy,  brought  this  action  for  the 
purpose  of  determining  whether  tlie  govern- 
ment or  defendant  was  the  owner  of  the  fee.** 
The  case  was  evidently  tried  upon  the 
theory  on  both  sides  that  the  land  in  con- 
troversy was  thML,  or  would  be  when  fully 
surveyed,  an  odd-numbered  section,  and 
we  sliall  therefore  so  regard  It  This  being 
soy  It  was  immaterial  for  the  purposes  of 
the  case  whether  tlie  fee  still  remained  in 
the  government  or  had  passed  to  the  de- 
fendant Unquestlomibly  the  defendant  had 
an  estate  or  Interest  In  the  land,  wWch 
was  superior  and  paramount  to  any  right 
the  pJalntiff  had  by  reasMi  of  his  mere  pos- 
session.   The  first  finding  was,  in  effect,  that 
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the  plaintiff  was  not  tlie  owner  or  In  posses- 
sion of  the  land,  subject  only  to  the  para- 
mount title  of  ttie  United  States;  and  this 
finding  was,  in  our  opinion,  fully  justified. 
We  advise,  thertfore,  that  the  judgment  and 
OTder  be  afflrmed. 

We  concur:  SBARLS.  a;  VANOLIfiF,  a 

PER  OTJEIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  jadgmrait  and  or- 
der apoeoled  from  are  affirmed. 


(W  Cal.  380) 

PENNEY  et  al.  r.  SOCMONS.    (No.  14.661.) 

^t^rraie  Cuort  of  CallfOTnla.  Aug.  26,  1883.) 

HoBTOAOB— Whit  Cokstitdteb— Eyidincs. 

A  deed  abiiolute  on  Its  face  will  not  be 
dedared  a  mortgage,  unless  the  evidence  that 
it  was  BO  intended  is  plain  and  convincing,  and 
the  anffidency  of  the  evidence  is  a  question  for 
the  trial  court. 

Department  2.  An>eal  from  superior  court, 
dty  and  county  of  San  Francisco;  T.  H. 
Bearden,  Judge. 

Action  by  P^ney  and  others  against  Sim- 
mons to  declare  a  deed  absolute  on  Its  face  a 
mortgage.  There  was  a  Judgment  In  favor  of 
defendant  and  plalntUFs  appeoL  Affirmed. 

Carroll  Cook  and  J.  E.  Foolda,  for  appel- 
lants. iBlake,  Williams  &  Haixison,  for  re- 
apMident. 

PB  HAVEN.  7.  The  plalntiflS  brought  this 
action  to  have  a  certain,  deed,  abscdnte  tip<m 
its  face,  declared  to  be  a  mtHiigage,  and  for" 
a  judgm^t  directing  the  defendant,  the 
grantee  named  in  such  deed,  to  execute  to 
plaJntifGs  a  reconrc^yance  of  the  property  de- 
scribed in  tbe  deed,  upon  the  payment  of  the 
debt  alleged  to  have  been  secured  by  the 
deed  in  question.  The  action  was  tried  by 
the  court  without  a  Sury,  and  the  court  found 
Uiat  the  deed  referred  to  In  the  complaint 
was  not  Intended  as  a  mortgage,  or  as  secu- 
rity for  any  debt.  The  main  contention  of 
appellants  upon  this  appeal  la  that  this  find- 
ing Is  not  sustained  by  the  evidence.  In  the 
late  case  of  Mahoney  v.  Bostwlck,  96  Cal.  53, 
30  Pac.  Rep.  1020.  this  court,  in  discussing 
the  nature  of  the  proof  required  upon  the 
part  of  the  plaintiff  in  this  class  of  actions, 
said  that  the  "presumptloo  of  law,  indepeud- 
ent  of  pnot,  is  that  the  Instrument  Is  what 
on  its  face  it  purports  to  be,— an  absolute 
conveyance;  and  that  this  presumption  should 
be  allowed  to  prevail,  unless  the  evidence 
offered  to  show  that  the  deed  was  In  fact  in- 
tended as  a  mortgage  Is  entirely  plain  and 
convincing."  And  It  was  further  said  that 
"imless  the  cTldence  Is  such  as  to  leave  in  the 
mind  of  the  trial  judge  a  clear  and  satis- 
factory conviction  that  the  instrument,  which 
in  form  is  a  deed,  was  Intended  by  all  the 
parties  as  a  mortgage,  the  finding  should  be 
against  the  plaintiff."  Whether,  in  any  case, 
the  evidence  Is  sufficiently  strong  and  clear 
T^.no.l9— 71 


to  produce  this  eonvlcHon.  Is,  like  an  other 
questions  of  fact  arising  In  the  trial,  a  mat- 
ter for  the  trial  court  to  determine,  (Brison 
V.  Brison,  90  Cal.  327,  27  Pac.  Rep.  186;  En- 
sign V.  Ensign,  120  N.  T.  666,  24  N.  E.  Kep. 
942;)  and  the  finding  of  the  trial  court  tbat 
the  deed  was  not  Intaided  as  a  mortgage 
wUl  not  be  set  aside  In  this  court,  when 
there  is  a  substantial  conflict  In  flie  evi- 
dence. We  think  this  case  presents  such 
a  conflict  upon  the  point  whether  the  deed 
mentioned  In  the  com^alnt  was  intended 
by  all  the  parties  thereto  -as  a  mortgage, 
and  for  this  reason  the  flndli^  of  the  superior 
court  cannot  be  disturbed  by  us. 

The  othM-  questions  discussed  In  the  brief 
of  counsel  for  appellants  require  no  special 
consideration.  It  is  snfflclent  to  say  that  we 
discover  no  material  error  in  the  record. 
Judgment  and  order  afflrmed. 

We  concur:  MoFABLAND,  J.;  FITZGBIt- 
AliD.  J. 


  (4  Cat  Unrep.  Ifl) 

SULLIVAN  T.  HUME.    (No.  15^04.) 

(Supreme  Court  of  California.  Aug.  26,  1893.) 

JcooMBMT— Vacation— WsiTTBit  Pi.mdikob—I'ahc 
DBS  OF  Clbbk  to  Enteb  Waivbr  —  Appeal  — 

CONFLICTINQ  EVIDBKCB. 

1.  Where  the  derk  of  the  trial  court, 
through  inadvertence,  failed  to  enter  on  the 
minutes  the  fact  that  the  parties,  by  oral  con- 
sent, in  open  court,  waived  written  findlDKs,  the 
court  properly  directed  that  the  minutes  be  cor- 
rected and  amended  nunc  pro  tone  as  of  the 
day  of  the  waiver,  and  denied  a  moticm  to  set 
aside  the  judgment  on  the  alleged  ground  that 
written  findings  had  not  been  waived. 

2.  Where  there  is  a  subatantial  conflict  in 
the  evidence,  the  findinga  of  the  trial  court  wUl 
not  be  disturbed,  on  appMl,  on  the  ground  fif 
insufficiency  of  evidence  to  sni9<xt  thrau 

Department  2.  Appeal  from  superior  court, 
dty  and  coimty  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Action  by  Daniel  T.  Sullivan  against  one 
Hume  for  professional  services  as  attomey 
at  law.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Estee.  Fitzgerald  &  Miller,  for  app<dlant 
Danid  T.  Sullivan,  In  pro.  pee. 

DE  HAVEN,  J.  This  action  was  brought 
to  recover  a  balance  of  $850  claimed  to  be 
due  from  the  defendant  for  pnrfessional  serv- 
ices rendered  to  him  by  the  plaintiff  In  his 
capacity  as  an  attorney  at  law.  Hie  plain- 
tiff obtained  a  judgment  in  the  superior 
court  for  $500,  and  the  defendant  appeals. 

1.  There  were  no  written  findings,  and  the 
defendant  moved  the  court  to  set  aside  its 
judgment  upon  the  alleged  grotmd  that  such 
findings  had  not  been  waived.  The  motion 
was  denied.  The  record  shows  that  findings 
of  fact  were  expressly  waived  by  the  oral 
consent  of  the  parties,  given  in  open  court  at 
the  time  of  the  submission  of  the  case,  but 
the  derk,  through  Inadvertence,  tailed  to  en- 
ter the  fact  of  such  waiver  upon  the  min- 
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atee  of  the  court  at  the  time.  This  appear- 
ing, the  court  did  not  err  in  denying  the  mo- 
tion of  def^idant,  and  in  directing  that  the 
minutes  of  tlie  court  be  corrected  and  amend- 
ed nunc  pro  tunc  aa  of  the  day  of  such 
wairer,  so  as  to  show  the  real  facts  In  rela- 
tion thereto.  The  court  had  an  undoubted 
right  to  correct  its  minutes  so  as  to  make 
them  state  the  truth  In  relation  to  the  mat- 
ter, and  when  this  was  done  the  minutes 
showed  a  waiver  of  findings  in  one  of  the 
modes  prescribed  by  section  634  of  the  Code 
of  CItU  Procedure,  to  wit:  "By  oral  consent 
In  open  court,  entered  In  the  minutes." 

2.  Nor  can  we  disturb  the  judgment  upon 
the  ground  of  the  Insufflciency  ot  the  evi- 
dence to  sustain  the  Implied  flndlDg  of  the 
court  to  the  effect  that  the  plalntUt  was  em- 
ployed by  defendant  to  act  as  his  attramey 
In  flie  trial  of  the  case  referred  to  In  the 
complaint.  This  ease  comes  squarely  within 
the  settled  rule  of  this  coort  ^t,  where 
Oiere  Is  a  substantial  conflict  in  the  evidence, 
the  flndhig  of  the  trial  court  or  jvxy  upon  the 
disputed  fact  Is  conduslTe  hera  The  court 
bdow  erldenUy  ^re  credit  to  testimony 
of  Oie  plaintiff,  and  Uiat  evidence  was  cer* 
talnly  student  to  Justify  the  Judgment  ap- 
pealed from.   Judgment  and  order  afflnned. 

We  ooncur:  OABOUTTB,  J.;  McFAB- 
IiAND,  J. 

(4  C*l.  Unrep.  163) 

MOWKT  T.  NUNEZ.    (Na  14,833.) 
(Snprane  Court  of  Galifomia.  Aug.  26,  1883.) 

JuDOMEHT  BT  Dbfadlt— Vacation. 

Where,  in  ejectment,  defaalt  and  Judg- 
ment were  taken  and  rendered  against  a  tenant 
without  the  knowledge  of  bis  landlord,  a  moti<Hi 
to  set  aside  the  default  and  vacate  the  Judg- 
ment was  propwiy  granted. 

Department  2.  Appeal  from  superior 
court,  Alameda  comity;  W.  E.  Ore«ie,  Judge. 

Ejectment  1^  George  B.  Mowry  against 
Joseph  8.  Nunes.  There  vras  Judgment  by 
default  for  plaintiff.  From  on  ordw  set- 
ting aside  the  deftiult,  and  vacating  tlie  Judg- 
ment, plaintiff  appeals.  Affirmed. 

K  Percy  Wright,  for  appellant  J.  E.  Sim- 
mons and  A.  A.  Moore,  for  respondent. 

McFARIjAND,  J.  This  Is  an  appeal  by 
plalntlfl  from  an  order  made  Decenilwr  1, 
1890,  setting  adde  the  default  of  defendant, 
and  vacating  a  Judgment  theretofore  entered 
against  bim.  The  motion  of  respomlent  to 
open  the  default  was  upon  the  grounds  "tliat 
said  Judgment  and  the  said  default  wero 
taken  against  him  by  and  through  the  mis- 
take. Inadvertence,  and  excusable  neglect  of 
said  Nunes."  Afterwards,  at  the  suggestion 
of  the  court,  another  ground  was  added,  viz. 
Irregularity  of  process,  comdstlng  of  the  Is- 
suance of  the  second  summons  upon  un 
amended  complaint  without  an  order  of  court 
allowing  It,  and  the  court  based  Its  ordt>r 
vacating  the  Judgment  upon  this  latter 


ground.  But  the  affidavits  showtug  mis- 
take, excusable  neglect,  etc.,  were  such  that 
the  court  should  hare  opened  the  default 
on  that  ground,  and  therefore  It  is  not  neo- 
essaty  to  discuss  the  question  about  the 
Invalidity  of  the  process.  This  is  a  case 
where,  in  an  action  of  ejectment,  default  and 
judgment  were  taken  and  rendered  against 
a  tenant  without  the  knowledge  of  his  land- 
lord, and  In  such  a  case  an  order  vacating  a 
judgment  will  rarely  be  disturbed.  The  or^ 
der  appealed  from  is  affirmed.  . 

We  concur:  DE  HAVEN,  J.;  FITZGEBp 
ALD,  J. 


(H  CaL  m) 
In  re  JAMES*  ESTATE.    (No.  15.152:) 
(Supreme  Court  of  C^iforma.   Aug:  26, 1893.) 

OlTOHOI— DbCRBB  OT  OmBE  BtATB— COLUTBEU. 

Attack— CoHPLA  I  NT^cuiSDionoNAi.  Gbookds 
— PaocEss— Rkvibw  of  Evidbmcb. 

1.  A  decree  of  divorce,  reiid»ed  bj"  a  coort 
having  general  jarisdlctloo,  cannot  be  collateral- 
ly attacked  on  the  ground  that  the  complaint 
in  the  action  does  not  state  facts  entitling  the 
plaintiff  to  the  relief  demanded  and  awarded. 

2.  A  decree  of  divorce  of  anothu  state  can 
be  Impeached  on  the  ground  tluit  the  court  hod 
not  jurisdictioa  thnwf,  by  reaoMi  of  pI^ntUFs 
not  naviag  been  a  resident  of  the  state  for  the 
period  prescribed  by  statute  before  bringing  the 
action. 

3.  An  implied  finding  on  a  point  as  to  wUdi 
tfaoe  was  a  snbstantial  conflict  of  evidence  will 

not  be  distarbed  on  appeal. 

4.  On  coUatNial  attack  of  a  Judgmoit  by  de- 
fault, rendered  on  process  served  by  pablica- 
tion,  the  process  will  be  held  to  faave  given  the 
court  jurisdiction,  where  the  published  order  for 
defmdant  to  appear  was  ia  every  way  formal, 
aad  the  only  defect  In  the  process  waa  the  t$Sl- 
ure  of  the  clerk,  on  entering  the  original  (vdar 
In  the  records,  to  sign  Us  name  to  It. 

5.  Where  one  has  obtained  a  valid  divorce 
in  one  state,  the  fact  that  his  wife  afterwards 
brings  an  action  in  another  state  for  divorce 
from  bed  and  board,  and  for  snpport,  and  ob- 
tains judgment  therefor,  be  not  pleading  his  de- 
cree of  divorce,  will  not  change  nis  statos  of  a 
single  man.  , 

Department  2.  Appeal  from  superior 
court,  Santa  Cruz  county;  F.  J.  McConn. 
Judge. 

Petition  by  Sarah  M.  James  for  revocation 
of  letters  of  administration  Issued  to  Leono- 
ra A.  James  on  the  estate  of  William  E. 
James,  deceased,  and  for  grant  of  such  let- 
ters to  petitioner.  Petition  denied,  and  pe- 
titioner appeals.  Affirmed. 

Horace  W.  Phlltwook,  for  appellant  Z. 
N.  Goldsby  and  Joseph  B.  Sldrm,  for  re- 
spondenL 

DB  HAVEN,  J.  This  proceeding  was  com- 
menced In  the  superior  court  of  Santa  Onn 
county  under  the  provisions  of  sectltm  1383 
of  tiie  Code  of  CIvU  Procedure^  and  the  peti- 
tioner therein,  Sarah  M.  James  aiq;»eals  from 
an  order  of  that  court  refusing  to  revoke 
letters  of  administration  theretofore  issued 
to  the  respondent,  Leonora  A  James,  upon 
ttxe  estate  of  William  B.  James,  deceased. 
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and  also  refaatns  to  grant  lett^  of  admin- 
istration upon  the  said  estate  to  the  peti- 
tioner. The  petitioner  and  the  respondent 
each  claims  to  be  the  widow  of  the  deceased, 
and  these  conflicting  (dalms  present  the 
general  question  which  the  court  is  required 
to  determine  at  this  time. 

The  petitioner,  Sarah  M.  James,  was  mar- 
ried to  the  deceased,  in  the  state  of  New 
York,  in  tiie  year  18S9,  and  they  lived  to- 
gether in  that  relation  until  1S71,  when  they 
separated.  Tti&cmtteT,  James  went  to  Mis- 
souri, and  on  May  18,  1S74,  commenced.  In 
one  of  the  clrctdt  courts  of  that  state,  on 
action  against  petitioner  for  a  dlTorce,  and 
on  July  3.  1874,  obtained  a  decree  purport- 
ing to  dissolve  the  bonds  of  matrimony 
theretofore  existing  between  himself  and  the 
petitions.  The  petitioner  here  was,  during 
all  the  times  of  the  pudency  of  the  divorce 
proceedings,  a  resident  of  the  state  of  New 
Tork,  and  had  no  actual  knowledge  of  the 
peodwcy  of  that  action,  the  process  thweln 
having  been  served  by  publication  only. 
James  snbseauently  became  a  resident  of 
tUs  state,  and  In  February,  1883,  married 
the  respondent,  then  Leonora  A.  King,  In 
the  county  of  Santa  Cruz,  In  this  state. 
The  marriage  caremony  was  performed  by  a 
minister  of  the  Baptist  church,  at  the  home 
of  the  parrats  of  respondent,  and  was  wit- 
nessed by  them,  and  otha«  invited  for  that 
purpose.  After  their  marriage,  he  and  re- 
Bpond«it  lived  to0etb»-  as  husband  and 
wife  until  or  about  the  time  of  his  death, 
which  occurred  In  April,  1887.  It  will  be 
seen  from  the  foregoing  statement  that  the 
decision  of  this  case  mnst  turn  upon  the 
question  of  the  validity  of  the  decree  of  di- 
vorce which  the  deceased  obtained  In  the 
state  of  Missouri.  While  there  is  some  con- 
flict In  the  decisions  upon  this  point  we 
entertain  no  doubt  that  a  decree  of  di- 
vorce which  has  been  regularly  obtained  in 
one  state,  by  a  dtlzen  thereof,  against  a 
nonresident  defendant,  constructively  served 
with  process  in  the  action,  and  without  oth- 
er notice,  and  which  Is  valid  and  effectual 
in  the  state  In  which  such  decree  is  ren- 
Aerei,  Is  equally  valid  In  a  sister  state.  Dlt- 
son  V.  DltsoH,  4  R.  I.  87;  Leith  v.  Ldth,  89 
N.  H.  20;  Gould  V.  Grow,  57  Mo.  200;  2 
Bieh.  Mar.  &  Dlv.  (6th  Ed.)  H  156,  157,  199e. 
See,  also,  Pennoyer  v.  Neff,  95  V.  S.  734,  735; 
Cheely  v.  Clayton,  110  U.  8.  701,  4  Sup.  Ct 
Rep.  328.  We  do  not  understand  the  ap- 
pelant to  question  this  proposition,  but  her 
contention  Is  that  the  decree  referred  to  Is 
ab8<^ntely  void  (1)  because  tiie  complaint  In 
the  action  in  which  the  decree  was  giv«i 
did  not  state  sufficient  &ctB  to  entitle  the 
plaintiff  therein  to  a  dlvwce;  that  the 
court  did  not  have  Jurisdiction  to  reader  It, 
fat  the  reason  that  the  deceased  was  not 
a  resideat  of  the  state  of  Mlasoarl  toe  one 
year  next  becfore  the  commencement  of  the 
action  resnlting  in  the  decreer-<acb  resl- 
doace  being  necessary,  tmdo-  the  laws  of 


that  state,  In  order  to  give  Its  courts  juris- 
diction In  actions  for  divorce;  and  (3)  be- 
cause no  process  was  ever  issued  In  the  ac- 
tion. These  objections  will  be  noticed  in 
their  order: 

1.  The  attack  here  made  upon  the  judg- 
ment In  James  v.  James  Is  collateral,  and 
It  Is  well  settled  that  the  Judgment  of  a 
court  having  general  jurisdiction  of  the  sub- 
ject-matter involved  In  the  judgment  can- 
not be  successfully  attacked  to  a  collateral 
proceeding  because  of  an  imperfect  or  d^ect- 
Ive  complaint  In  the  action  in  which  It  was 
rendered.  If  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  ratitie  the  plain- 
tiff to  the  r^of  demanded  therein,  and 
awarded  by  the  judgment,  the  action  of  the 
court  In  deciding  othwwise,  and  rendering 
its  judgment  In  accordance  with  the  prayer 
of  the  complaint,  can  be  nothing;  more  than 
error.  Head  v.  Daniels,  88  Kan.  1,16  Pac. 
Rep.  911;  Bowe  v.  Palmer,  29  Kan.  887; 
Frankfurth  v.  Anderson,  61  Wis.  107,  20  N. 
W.  Rep.  662;  Van  Fleet,  Oollat  Attat^  j  81. 
See,  also,  Blondeau  v.  Snyder,  95  Cal.  521, 
81  Pac.  Rep.  591.  The  complaint  in  Jamea 
T.  Jamee  was  suffldrait  to  Inform  the  court 
and  the  def  ^dant  tiier^  of  the  relief  which 
the  plaintiff  demanded,  and  of  the  tacts  up- 
on which  he  based  his  right  to  the  relief 
sought,  and  this  was  all  that  was  necessaiy, 
in  the  way  of  a  statement  of  f&cta,  to  give 
the  court  jurisdiction  of  the  snbject-mat- 
ter  of  the  action. 

2.  In  regard  to  the  second  ground  of  ob- 
jection to  the  decree  in  James  v.  James,  we 
agree  with  appellant  that  it  is  competent  to 
collaterally  Impeach  the  record  of  a  Judg- 
ment rendered  In  another  state  by  ^trinslc 
evidence  showing  that  the  facts  necessary  to 
give  the  court  pronouncing  It  jurisdiction  to 
proceed,  did  not  exist,  and  this  is  true  al- 
thougji  tiie  record  sonje^t  to  be  impeached 
may  redte  the  existence  of  such  jurisdic- 
tional facts.  Thompson  v.  Whitman,  18 
WaU.  457;  Machine  Go.  v.  Baddiffe.  137  U. 
S.  287,  11  Snp.  Ot  Rep.  92;  Starbuck  t. 
Murray,  6  Wend.  148;  Eager  v.  Stovw,  58 
Mo.  87.  But  in  this  case  there  was  a  sub- 
stantial conflict  in  the  evidence  as  to  wheth- 
er or  not  the  deceased  was  a  bona  flde  resi- 
dent of  the  state  of  Missouri  at  the  time  and 
foroneyear  pricn-tothecommencementof the 
divorce  proceeding  there,  and,  this  being  so, 
we  cannot  disturb  the  implied  finding  of  the 
court  below  to  the  effect  that  he  was  such 
a  resident,  and  had  resided  in  the  state  tax 
the  lengtii  of  time  allesed  In  Ida  complaint 
In  that  action. 

3.  The  laws  of  the  state  of  Missouri  in 
regard  to  the  constructive  service  of  process 
upon  nonresident  defendants  In  actions  for 
divorce  was  Introduced  In  evidence,  from 
which  it  appears  that  the  process  prcecribed 
In  such  oases  Is  an  order  made  by  "the  deriE 
or  court  In  racatkm  •  •  •  directed  to 
the  nonresidents  or  absentees,  notifying  them 
of  the  conunoicement  of  the  actkm;  and 
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BtatLng  briefly  the  object  and  general  nature 
of  the  petition,"  etc.;  such  order  to  be 
published  for  four  weeks  "In  some  news- 
paper, •  •  •  which  the  court,  Judge  or 
clerk  making  the  order  may  designate  as 
most  likely  to  give  notice  to  the  person  to 
be  noUfled."  The  order  directing  the  de- 
fendant to  appear  In  the  divorce  proceedings 
of  James  t.  James  was  made  by  the  clerk 
of  the  court  In  vacation.  In  form  and  con- 
tents. It  compiled  with  the  statute,  and  was 
entered  by  Mm  In  the  proper  book  of  record 
kept  In  his  office,  but  the  name  of  the  clerk 
was  not  Bigned  to  such  entry.  The  copy  of 
the  order,  as  published,  purported  to  be  at- 
tested by  the  clerk,  with  the  seal  of  the  court, 
and  was  published  In  the  paper  named  In 
the  order  for  the  length  of  time  required  by 
the  order,  and  the  laws  of  the  state  of  Mis- 
souri. Upon  this  state  of  faots  the  appellant 
cont^ds  that  no  process  was  ever  Issued  In 
the  action  of  James  v.  James,  and  that  the 
order  noticing  the  petitioner  here  to  appear 
as  defendant  therein  was  absolutely  void,  be- 
cause of  the  failure  of  the  clerk  to  sign  the 
same  as  entered  by  him  in  the  records  of 
the  oonrt,  and  that  the  default  Judgment 
taken  against  the  petitioner  here,  as  defend- 
ant in  that  action,  was  and  Is,  for  this  reason, 
void.  In  the  broadest  sense  of  that  word,  and 
.must  be  so  held  In  this  collateral  attack  up- 
on that  Judgment.  But  we  do  not  thtuft  so. 
In  the  cases  of  Wilson  v.  Owens,  46  Ala.  451; 
Ooetley  T.  Driver,  Id.  230;  Winnemore  v. 
Matiiews,  Id.  440,— cited  by  appellant,  and  also 
In  Sheppard  v.  Powers,  SO  Ala.  377,  It  was 
.hdd  that  a  summons  not  signed  by  the  clerk 
Issuing  it  Is  invalid,  and  will  not  support  a 
Judgment  by  default  But  the  question  arose 
.  In  each  of  these  cases  upon  a  direct  appeal 
.from  the  Judgment  based  upon  such  defective 
summons,  and  not  In  a  collateral  attack  upon 
the  Judgm^t,  as  in  iba  case  at  bar;  and,  as 
the  nde  tn  ration  to  the  effect  of  errors  or 
Irregularities  of  practice  In  obtaining  a  judg- 
ment Is  not  the  same  in  flie  case  of  a  direct 
appeal  from  the  Judgment  as  when  the  Judg- 
ment is  ctdlaterally  uasalled  vpon  the  same 
grounds,  we  do  not  regard  the  oases  Just  re- 
ferred to  as  any  authority  fbr  the  propod^ 
tlon  that  a  Judgment  regular  In  an  other  re- 
spects must  be  held  void,  when  collaterally 
brought  under  review,  because  of  such  an 
Infirmity  In  the  process  upon  v^ch  It  Is 
based.  There  ts  a  clear  distinction  betweoi 
the  raitire  want  of  Jurisdiction,  and  an  Irreg- 
ularity In  some  <me  of  tbe  steps  takeai  In  ob- 
taining Jurisdiction.  In  the  former  case  the 
Judgment  Is  absolutdy  void  at  oil  times,  and 
whenevor  brought  forward  or  called  In  ques- 
tlim,  but  in  dw  latter  case  the  Judgmoit  is 
valid  witU  revorsed  or  set  Oi^e.  "No  prin- 
ciple of  law/'  says  Mr.  Blade  In  his  work 
on  Judgments,  "Is  more  firmly  settled  than 
that  a  Judgmoit  of  a  oourt  of  competoit 
Jurisdiction,  so  long  as  it  stands  in  full  force 
and  unreversed,  cannot  be  impeached  In  any 
ooUatenil  proceeding  on  account  of  mere  er- 
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rors  or  irregularities  not  going  to  the  Juris- 
diction." Black.  Jndgm.  {  261.  See,  also, 
1  Freem.  Judgm.  (4th  Ed.)  I  126.  In  the 
case  of  Ambler  v.  I^each,  15  W.  Va.  677,  the 
court.  In  a  careful  opinion  reviewing  many 
cases,  reached  the  conclusion  that  a  sum- 
mons otiierwlBe  regular  Is  not  absolutely  null 
and  void  because  not  signed  by  the  clerk, 
and  that  a  Judgment  by  default  based  there- 
on, should  not  be  held  invalid  upon  a  col- 
lateral attack.  It  Is  true  that  In  the  Judg- 
ment held  good  In  the  cose  Just  mentioned 
the  defective  summons  was  jtersooally  served 
upon  the  defendant  while  In  the  Judgment 
now  under  concdderation  the  service  was  by 
publication,  but  we  do  not  regard  this  differ- 
ence as  material  to  the  question  we  are  now 
discussing.  The  order,  as  actually  published 
In  the  case  of  James  r.  James,  was  full  and 
oomplete,  and  purported  to  have  been  signed 
by  the  proper  officer,  and  we  think  that  the 
ueglect  of  the  clerk  to  sign  his  name  at  the 
foot  of  the  order  entered  by  him  In  the  prop- 
er book  kept  for  the  entry  of  such  orders 
should  be  treated.  In  this  collateral  attack  up- 
on the  Judgment  based  on  such  order,  as  a 
mere  clerical  ombislon  in  a  matter  more  of 
form  than  substance,  and  such  as  was  certain- 
ly cured  by  the  entry  of  the  Judgmait  The 
order  wna  lu  fact  made  when  It  was  en- 
tered in  the  rpcorda  of  the  court,  and,  while 
it  would  have  been  more  regular  to  have  au- 
thenticated It  with  the  signature  of  the  clerk, 
the  Irregularity  was  not  of  such  vital  char- 
acter, as  to  deprive  the  court  of  Jurisdiction 
to  enter  the  Judgment  which  It  did,  based 
upon  the  oonstractive  service  of  process,  of 
which  ib&t  order  was  a  material  part. 

4.  It  also  apiwars  from  tiie  record  before 
us  that,  after  the  roidltion  of  Hie  deiaree  of 
divorce,  James  returned  to  the  state  of  New 
York,  and  the  petltitmOT  here  brooght  an 
action  against  him  to  obtain  a  dlvwoe  from 
bed  and  board,  and  In  October,  1874^  obtained 
such  a  Judgm«it  against  Mm;  and  it  waa 
also  further  adjudged  in  that  action  that  he 
pay  to  her,  for  the  support  of  herself  and 
children,  $25  per  week,  and  costs  of  the  ac- 
tion. The  validity  of  the  decree  of  dlvoroe 
obtained  by  Jamea  in  the  state  of  Missouri 
was  not  directly  put  in  isnw  In  ttiat  action, 
and  there  Is  nothing  In  the  veeoiA  to  Indi- 
cate that  it  was  ever  teonght  to  tbts  atten- 
tion of  the  court  in  New  York  rendering 
this  latter  Judgment  We  do  not  think  that 
tbe  Judgment  Just  rdErared  to  to  a  bar  to  the 
ri^t  of  the  respondoit  to  assert  In  tlilB  ^o- 
ceedlng  tiie  binding  foroe  of  tbe  tonner  de- 
cree of  divorce  rendered  Jn  .the  state  of  lUs- 
souri  In  the  case  of  Jamea  v.  James,  and 
the  lawfulness  of  her  Bnb8e<|Dent  marriage  to 
the  deceased  in  this  state;  The  decree  9t 
dlvcKce  obtained  by  the  deceased  tn  Missonri 
was  valid,  and  eetablished  the  status  of  the 
deceased  as  an  unmarried  man,  leaving  him 
free  to  again  rater  into  tlie  marriage  relation 
with  any  other  person  consenting  thereto. 
His  failure  to  plead  the  Judgment  of  divorce 
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In  bar  of  the  snbeeqaent  action  broagfat  by 
the  petitioner  for  tbe  separation  from  bed 
and  board,  and  the  judgment  of  the  court 
In  New  York  decre^ng  such  separation,  did 
not  have  the  effect  to  change  the  status  of 
deceased  from  that  which  was  given  him  by 
the  decree  of  divorce  rendered  in  the  state 
of  Missouri.  After  that  decree,  *  and  until 
reversed  or  vacated  by  some  appropriate  pro- 
ceeding, hie  status  as  a  single  man  could 
not  be  fdianged  without  bis  oonaefit.  Judg- 
ment and  order  affirmed. 

We  concur:  FCCZaERALD,  X;  MoFAR- 
hAND,  J. 

(99  Cal.  383) 

KREISS  T.  HOT  AT. TNG.    (No.  15,08&) 
(Supreme  Court  of  California.    Aug.  29,  1893.) 
DuHiSBAL  or  Action— Dbijit  in  Sestino  Sdm- 

MOn— DlBORBTION  OW  CoVBT. 

1.  On  a  motion  to  dismiss  an  action  for 
irarpasoneble  delay  in  serving  the  Bummons.  it 
appeared  that  the  snmmona  was  issued  on  No- 
vraiber  11,  1889.  and  was  served  on  October 
12,  1891;  that  defendant's  place  of  bnsiness 
was  Well  knowa;  and  that  be  could  hare  been 
found  at  any  time,  except  on  three  occasions, 
when  he  was  out  ca  the  city.  PlaintifiTs  coun- 
ter affidavit  stated  that  the  delay  was  to  avoid 
putting  defendant  to  the  expense  of  a  trial; 
that  the  matter  involved  in  the  aodon  had  beeo 
the  subject  of  arbitration  between  the  parties; 
that  a  Judement  on  an  award  in  defendant's 
nvoT  had  been  set  aside^  and  defendant  had 
appealed;  that  it  would  have  been  a  useless  ex- 
pens©  to  proceed  with  the  action  durinjj  the 
pendency  of  the  appeal,  which  was  decided  only 
a  few  days  before  the  motion  to  dismiss  was 
made;  and  that  the  action  was  brought  to  avoid 
any  plea  of  the  statute  of  limitations.  Held, 
that  an  order  dismissmg  the  action  would  not 
be  disturbed  on  appeal  ou  the  i?rouiid  that  the 
trial  court  abused  its  discretion. 

2.  Code  Civil  Proc.  §  581.  as  amended  in 
1889,  which  provides  that  any  action  shall  be 
dismissed  by  tbe  conrt  on  its  own  motion,  or 
on  the  motion  of  any  party  interested,  unless 
summons  shall  have  been  Issued  within  one 
year,  and  served  within  three  years,  after  com- 
mencement of  the  action,  or  unless  defendant 
has  appeared  within  said  three  years,  Is  not  a 
le^slative  declaration  that  three  years  Is  a 
reasonable  time  within  wlildi  to  serve  sum- 
mons. 

Department  1.  Appeal  from  superiw  court, 
dty  and  county  of  Saa  FranciBco;  Walter 
N.  I^evy,  Judge. 

Action  by  Krelss  against  Hotallug. 
action  was  dismissed,  and  plalndfl  appeals. 
Afilrmed. 

Henry  E.  Hilton,  for  appenant  A.  N. 
Drown,  for  respcmdent, 

FATBBSON.  J.  The  appeal  In  this  case 
Is  from  a  Judgment  dismissing  the  action, 
on  motion  of  plaintiff,  on  the  ground  that 
there  bad  been  an  unreasonable  delay  In 
service  of  the  snmmcMU.  The  action  was 
commenced  November  11,  18S9,  and  sum- 
mons was  Issued  on  the  same  day,  but  was 
not  served  on  defendant  until  October  12. 
1801.  Upon  the  hearing  of  the  motion  it 
was  shown  that  tiie  defendant's  places  of 


trasiness  and  residence  were  w^-  known, 
and  that  he  could  have  been  found  at  any 
time,  except  on  three  occasions,  when  he 
was  temporarily  away  froQi  the  city;  that 
he  bad  repeatedly  conversed  with  the  at- 
torney for  the  plaintiff  after  the  commence- 
ment of  the  action.  The  counter  affidavits 
of  plaintiff  show  that  tbe  plaintiff  d^yed 
the  service  of  the  etunmons  becanse  he  de- 
sired not  to  put  the  defendant  to  the  ex- 
pense and  annoyance  of  a  trial,  or  even  an- 
swering in  the  case;  that  all  the  matters 
involved  In  this  action  bad  been  the  subjetd 
of  arbitration  between  the  parties,  which 
had  resulted  In  an  award  and  judgment  in 
favor  of  the  def aidant;  that  if  said  award 
should  stand  It  would  finally  dispose  of  all 
the  matters  in  dispute  between  the  parties, 
but  on  moti<m  of  the  plaintiff  it  had  been 
heiu  to  be  invalid  as  a  ]udgm«it  of  the 
court;  that  the  defendant  had  appealed  from 
the  dedslon  of  the  court  holding  tliat  It 
was  not  good  as  a  statutory  award  and 
judgment;  and  that  It  would  be  a  nsdeas 
expense  to  proceed  with  the  trial  of  this  ac>. 
tion  during  tbe  pendency  of  said  appeaL 
It  appears  from  the  affidavit  of  couns^  tor 
plaintiff  that  "on  «r  about  November  11» 
1889,  when  this  action  was  cpmmenced  by 
filing  the  complaint  and  issuing  •the  snm- 
mons  thereon,  the  sltnaticm  of  the  contro- 
versy between  the  plaintiff  and  tiie  defend-^ 
ant  was  such  that  it  was  deemed  necessary 
to  file  the  said  complaint,  so  as  to  avoid  any, 
possible  plea  of  the  statute  of  UmitatiODg." 
Tbe  appeal  referred  to  was  .taken  In  May.. 
1889.  The  matter  was  argued  In  this  court 
In  August,  1891,  but  was  not  determined 
until  a  few  days  before  the  motion  was 
made  In  the  court  below  to  dismiss  the  ac- 
tion. 28  Pac.  Rep.  806.  At  the  coodusloa 
of  bis  affidavit  the  defmdant  stated  that 
counsel  for  the  plaintiff  visited  his  house  to 
examine  the  work  done  and  materials  fur- 
nished by  the  plaintiff,  compensatimi  for 
which  fwms  the  basis  of  tills  action,  and 
said  to  defendant,  as  he  left  the  latter'a 
residence:  "You  have  been  wronged,  and  I 
can  see  It,  and  I  will  never  serve  those 
papers."  Upon  this  (diowlng,  we  cannot 
say  that  the  court  below  abused  its  discre- 
tion In  granting  the  motion  to  dismiss.  It 
Is  probable  that  if  the  motion  hju^  been  de- 
nied, and  the  defoidant  had  appealed,  we 
would  have  said  that  the  court  did  not  abuse 
lis  discretion  In  denying  the  motion.  "To 
say  that  the  law  allows  no  latitnde  for  tlte 
exercise  of  discretionary  power  is  to  deny 
that,  the  power  Is  discretionary.  The  raly 
limitation  that  the  law  has  placed  upon  tbe 
exerdse  of  discretionary  Judicial  power  is 
that  it  must  not  be  abused."  Clavey  v. 
Lord,  87  Cal.  419,  20  Pac.  Bep.  493.  It  was 
for  the  court,  In  tbe  exercise  of  Its  discre- 
tion, after  hearing  tbe  statemoits  of  tlie 
parties,  to  say  whether  the  plaintiff  was 
acting  In  good  faith,  and  bad  exercised  rear 
sonable  dUlgmce.  Tba  facts  tiiat  the  stat- 
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ate  of  limitations  would  have  run  against 
plaintiff's  cause  of  action  unless  the  suit 
had  been  commenced  in  November,  ISStf, 
and  tliat  the  appeal  from  the  order  of  the 
court  below  granting  a  perpetual  stay  of  ex- 
ecntion  on  the  Judgment  proceeding  was 
pending,  are  ImmateriaL  Simmons  t.  Kel- 
ler. SO  CaL  S& 

We  think  conns^  for  appellant  puts  an 
erroneous  construction  upon  section  581,  Code 
Civil  Prvc..  as  amended  in  1889.  That 
amendmrat  provided  that  no  actitm  shall 
be  further  prosecuted,  and  no  further  pro- 
ceedings had  therein,  and  that  all  actions 
tho'etofore  or  hereafter  commenced  shall  be 
dismissed  by  the  court  on  Its  own  motion, 
or  on  the  motion  of  any  party  interested, 
whether  named  in  the  complaint  as  a  party 
or  not,  unless  summons  shall  bare  t>een  Is- 
sued within  one  year,  and  served  within 
three  yeaxs,  after  the  commencement  of  the 
actlMi,  or  unless  an  appearance  baa  been 
made  by  the  defendant  within  said  three 
years;  and  It  Is  dalmed  that  fhe  amendment 
Is,  In  effect,  a  leglsla-tiTe  dedaratlMi  that 
three  years  is  a  reastmable  time  within 
which  to  make  service  of  the  summons. 
Prior  to  the  adoption  of  that  amendment 
tlie  court  had  jio  power.— at  least  there  was 
a  qneatloir  whether  the  court  had  power,— on 
its  own  motion,  to  dismiss  an  action  which 
had  been  pending  for  a  l(mg  time  without 
aarrioe  of  the  summons.  In  the  various  su- 
perior courts  of  the  state,  numerous  cases, 
dilefiy  tax  and  street  aaseesment  cases,  were 
pending,  which,  affected  the  title  to  real  es- 
tate, and  whidx  could  not  be  disposed  of, 
because  of  the  death  or  removal  of  i>artles, 
and  the  fact  U>at  there  was  no  one  «ititled 
to  give  or  rec^ve  notice.  It  was  to  meet 
the  objection  found  In  Soule  v.  Billings.  42 
CoL  285,  and  to  enable  the  courts  to  avoid 
this  difficulty,  and  rid  their  calendars  of 
dead  cases,  tbnt  this  amoidment  was  passed 
by  the  legislature.  This  new  provision  Is 
In  no  sense  prohibitory.  It  does  not  limit 
the  power  of  the  court,  but  enlarges  the 
same.  It  provides  what  must  be  done  under 
certain  circumstances.  The  discretion  of 
tlie  court  to  determine  whetiiw  there  has 
been  an  InexcusaUe  d^y  within  the  term 
of  three  years  still  remains,  and  each  case 
most  be  detmnlned  upon  Its  own  peculiar 
drcTunstances.  Judgment  affirmed. 

We  concur:  HABRI80N,  J.;  6AB0UT- 
TB,  J. 

(W  Cal.  n?) 

TOWLO  V.  OABHSnX)  IiAND  &  GOAL  CO. 
(No.  10,026.) 

(Supreme  Court  of  California.  Aug.  30.  1893.) 

Bpwnno'FSBVOBHANOB  — DEscRipnoir  or  Fbop- 

BBTT— PaRTIBS. 

1.  An  agreement  stated  that  the  parties  of 
the  first  part,  on  confirmatloD  of  the  title  to  a 
designatea  rancho,  would  convey  to  the  parties 
of  the  second  part  "the  land  within  the  limits 


of  said  rancho,  and  In  the  occopatlon  of  eacb 
of  said  parties  on  the  first  day  of  Jnly,  1881, 

In  severalty,  at  the  rate  of  $1.ZS  per  acre:  pro- 
vided, that  coal  lands,  and  also  lands  within  a 
mile  of  the  bay  or  landing  known  as  the  fi. 
Landing.'  are  not  included  in  'this  afrreement." 
Bdd,  that  the  deacription  of  the  land  was  suf- 
ficient to  withstand  a  demurrer  in  an  action  for 
«>ecifi<>  performance,  as  It  did  not  appear  on  the 
WJe  of  the  agreement  that  the  exact  locatkm 
and  particular  boundaries  of  the  land  intwded 
could  not  be  shown  by  pared  evidence. 

2.  Nor  was  the  complaint  demurrable  for  a 
defect  of  p^es  defendant,  in  that  all  the  per- 
sons named  in  the  omtract  wwe  not  i^ed, 
since  the  contract  showed  that  It  was  made 
separately  with  each  person  named  as  a  gran- 
tor, who  was  to  be  entitled  to  a  separate  parcel, 
of  which  he  was  to  be  in  possession  on  July  1, 
ISSl,  and  the  complaint  did  not  diow  that 
either  of  the  parties  to  tlie  contract,  not  sued, 
were  on  that  day  In  possession  of  any  part  of 
the  land,  or  claimed  any  interest  in  it. 

Departmoit  2.  Appeal  from  superior 
court,  Montear^  county;  Jotm  K.  Alexander, 

Judge. 

Action  by  Towle  against  the  Carmdo 
Land  &  Coal  Company  for  specific  p^form- 
ance  of  a  contract  to  convey  land.  There 
was  a  Judgment  in  fiiror  at  plalntlfl,  and  de- 
fendant appeals.  Affirmed. 

W.  T.  Baggett,  for  (q>peUant  W.  A. 
Kearney  and  N.  A.  Dom,  for  respondent 

J>B  HAVEN,  J.  Action  to  enforce  the 
spedflo  performance  of  an  agre«nent  for 
the  conveyance  of  land  forming  a  part  of 
the  Rancho  San  Jose  y  Sur  Chlquito.  nie 
superior  court  gave  Judgment  in  favor  of 
plaintiff,  in  accordance  with  the  prayer  of 
the  complaint,  and  the  defendant  appeals. 
The  appeal  Is  upon  the  Judgment  roll  alone, 
and  this  contains  no  bill  of  ^ceptlona.  The 
only  grounds  urged  for  a  reversal  of  the 
Judgment,  which  we  deem  necessary  to  no- 
tice in  this  opinion,  arise  upon  the  face  of 
the  complaint 

1.  The  contract  which  Is  the  subject  of 
this  action  was  entered  into  between  the 
grantors  of  defendant,  as  parties  of  the  first 
part  and  the  plaintiff  and  several  other 
named  persons,  parties  of  the  second  part, 
and,  so  far  as  necessary  to  be  ber&  stated, 
is  as  follows:  "This  memorandum  of  agree- 
ment •  •  •  wltnesseth  that  the  parties 
of  the  first  part  covenant  and  agree  with 
all  of  the  parties  of  the  second  part  that 
upon  the  confirmation  of  the  title  to  said 
rancho,  they  will  convey  to  the  said  several 
parties  of  the  second  part  the  land  within 
the  limits  of  said  rancho,  and  in  occupa- 
tion and  possession  of  each  of  said  parties 
on  the  first  day  of  July,  18S1,  In  several^, 
at  the  rate  of  one  dollar  and  a  quarter  per 
acre:  provided,  •  •  •  that  coal  lands, 
and  also  lands  within  a  mile  of  the  bay 
or  landing  known  as  the  'Emery  and  Bas- 
sett'  or  *Stone  Quarry'  landing,  are  not  in- 
cluded In  tills  agreement."  It  Is  claimed 
by  the  defendant  that  the  description  of  the 
land  agreed  to  be  conveyed  Is  so  tmcertain 
that  the  contract  Is  not  one  which  can  be 
specifically  enforced  by  a  court  of.eqifitr. 
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The  rule  la,  of  course,  a  familiar  one,  that 
the  snbject-mattei<-the  particular  land  to  be 
conveyed— la  an  essential  term  In  every 
agreement  for  the  sale  of  land,  and  nnless 
this  snbject-matter  is  so  described  that  It 
can  be  Identified  a  court  of  equity  will  not 
undertake  to  enforce  it;  but,  while  tills  Is 
so,  It  is  equally  well  settled  that  the  descrip- 
tion need  not  be  so  clear  and  precise  as  to 
moke  a  resort  to  extrln^c  evidence  unnec- 
essary.   Pom.  Cont  S  90.    This  learned  au- 
thor, In  the  section  Just  dted,  says:  "The 
subject-matter  of  the  agreement  must  all  be 
Included  in  the  memorandum,  and  must  be 
described  with  suffldoit  exactness  to  rendw 
its  identity  certain,  npon  the  Introduction  of 
extrinsic  evidence  simply  disclosing  the  edt- 
uatlon  of  the  parties  at  and  Immediately 
before  the  time  of  making  the  contract" 
If,  upon  reading  the  contract  In  the  light 
of  the  facts  shown  by  such  extrinsic  evi- 
dence, It  appears  dear  wliat  land  the  vendor 
Intended  to  convey,  and  the  vendee  intended 
to  purctiose,  the  description  will  be  deemed 
sufficiently  certain.    This  proposition  is  for- 
cibly illustrated  in  the  cases  of  Preble  v. 
Abrahams,  88  CaL  245,  26  Pac  Rep.  99, 
and  Mead  v.  Parker,  115  Mass.  413,  and 
many  others  ml^t  be  tAieA  to  sustain  It 
In  Preble  v.  Abrahams  the  land  mentioned 
In  the  agreement  to  convey  was  described 
simply  as  "forty  acres  of  the  eighty-acre 
tract  at  Biggs."    The  court  hdd  this  de- 
scription suffldently  dednlte.  (Oded,  as  It  was 
in  that  case,  by  parol  evidence  showing  the 
situation  of  the  parties  at  the  time  of  mak- 
ing the  contract,  and  other  surrounding  dr- 
cnmstances,  in  view  of  which  the  contract 
was  mode.   In  its  opinion,  delivered  by  the 
late  Mr.  Justice  Sliaipsteln,  th^  court  in 
that  case  said:  "We  think  the  evidence 
makes  the  subject-mattw  suffldently  cer- 
tain, and  that  Is  all  that  is  necessary.  Prof. 
Pom^y  says:  'It  is  not  strictly  accurate 
to  say  that  the  subJec^matter  must  be  ab- 
sohit^  cortaln  from  the  writing  itself,  or 
hy  reference  to  some  other  mlting.  The 
true  rule  Is  that  the  situation  of  tlie  parties 
and  the  surrounding  droumstances  when  the 
contract  was  made  can  be  shown  by  parol 
evidence,  so  tliat  the  court  may  be  placed 
In  the  position  of  the  parties  themselves, 
and  if  then  the  subject-matter  is  Identified, 
and  the  terms  aroear  reasonably  certain. 
It  Is  enough.*   Pom.  Cont  p.  227,  note."  In 
Mend  T.  Parker,  115  Mass.  413,  the  court 
lield  ttw  following  writing  saffldnitly  d^- 
nlte  In  Its  description  of  the  proporty  agreed 
to  be  conveyed,  when  read  in  «Hmection 
with  the  parol  evidence,  received  npon  the 
trial  of  that  case:  "Boston,  Decembor  17, 
1872.   This  Is  to  certify  that  I,  Jonas  Park- 
er, have  sold  to  Franklin  Mead  a  bouse 
aa.  Chnrcih  street  tat  the  sum  of  flfty-five 
hundred  d<dlars;  and  In  payment  said  Mead 
assumes  the  mortgage  of  twoity-nlne  hun- 
dred dollars,  and  pays  cash  one  hundred 
dollars;  balance^  trill  of  sale  of  a  steam  en- 


gine and  crushing  machine,  and  trucks  and 
railway,  and  all  the  Implements  In  the  build- 
ing; and  also  the  building  in  which  the  said 
machinery  and  tools  now  with  the  same; 
and  papers  necessary  to  convey  above  to 
be  made  and  passed  on  or  before  25th  De- 
ceqiber,  1872."  In  panslog  upon  the  ob- 
jection that  this  contract  was  void  because 
of  uncertainty  In  the  description  of  its  sub- 
ject-matter, the  court  said:  "The  most  spe- 
dflc  and  predse  description  of  the  prop«ty 
intended  requires  some  parol  proof  to  com- 
plete Its  Identification.  A  more  general  de- 
scription requires  more.  When  all  the  dr- 
cumstances  of  possession,  ownersMp,  sltua- 
I  tion  of  the  parties,  and  of  thdr  relation 
to  each  other  and  to  the  property,  aa  they 
were  when  the  n^tiati^fns  took  place  and 
the  writing  was  made,  are  dlsdosed,  If  the 
meaning  and  application  of  the  .writing,  read 
in  the  light  of  those  circumstances,  are  cer- 
talB  and  plain,  the  parties  will  be  bound 
by  It,  as  a  snffldent  vrritten  contract  or 
memorandum  of  fheir  agreem^t  That 
parol  evidaioe  is  competent  to  furnish  these 
means  of  Int^iwetlng  and  applying  written 
agreements  Is  settled  by  the  uniform  cur- 
rent of  authorities."  In  the  contract  set  out 
in  the  complaint  in  this  action,  the  defend- 
ant's grantors  agreed  to  convey  to  plaintiff 
aU  that  portion  of  the  Ban  Jose  y  Sur  Chlq- 
uito  Ranch  o  In  his  occupation  and  posses- 
sion on. the  1st  day  of  July,  1881.  Upon 
the  face  of  this  agreemmt,  there  is  no  un- 
certainty as  to  what  land  is  to  be  conveyed, 
and  notiilng  to  suggest  that  there  could  be 
any  difficulty  In  Showing  by  parol  evidence 
the  exact  location  and  particular  boundaries 
of  the  land  In  the  occupation  and  posses- 
sion of  plaintiff  on  the  day  mentioned.  This 
general  description  is  thM-efwe  sufficient, 
and  it  was  competent  for  the  plaintiff  in 
the  action  for  the  spedflc  performance  of 
such  agreement  to  allege,  as  he  did,  in  his 
complaint,  and  prove  by  extrinsic  evidence, 
the  particular  boundaries  of  the  land  thus 
generally  described,  and  that  no  portion  of 
the  land  within  such  boundaries  was  ex- 
cepted from  the  agreement  by  reason  of 
betDg  coal  land,  or  within  a  mile  of  the  bay 
or  landing  known  as  the  "Emoy  and  Baa- 
sett"  or  "Stone  Quarry"  landing. 

2.  The  defNidant  further  contenda  tiiat 
there  was  a  defect  of  parties  defendant,  be- 
cause all  the  parties  named  In  the  contract 
upon  which  plaintiff  sues  were  not  made 
parties  to  the  action,  and  this  was  one  of 
the  grounds  upon  wliich  defendant  demurred 
to  the  complaint  There  was  no  error  in 
overruling  the  demurrer  thus  interposed. 
The  contract,  which  Is  the  foundation  of 
this  action,  shows  upon  its  face  that  It  was, 
as  between  defendant's  grantors,  and  each 
of  the  Qthes  persons  signing  It  a  separate 
and  distinct  contract.  Each  party  was  to 
be  entitied  to  the  particular  tract  of  which 
he  was  In  occupation  on  July  1,  1881,  and 
It  does  not  awesr  from  anything  wld<di  Is 
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alleged  In  ttie  complaint  to  safest  that 
tithw  of  tbe  otha  persons  who  s^ed  the 
contract  aned  upon  were  on  that  date  In 
poaaeaslon  at  any  part  of  tbe  particular 
tract  now  claimed  by  phdntiff  In  thla  action, 
or  that  ^tber  of  thesD  aaserts  anjr  rl^t  un- 
der that  contract  to  a  conre^ance  of  any 
portion  of  Bucb  land;  and,  thla  belns  ao.*  it 
cannot  be  said  that  the  complaint  Bhow8 
upon  Iti  face  any  defect  of  partlea  defend- 
ant 

Tboe  are  other  polnta  made  tn  the  brief 
of  couna^  but  we  do  not  deem  It  necessary 
to  particularly  dlscusa  them.  Judgment  af- 
firmed. 

We  concur:  KtFASLAXD,  J.;  FITZ- 
GERALD. J. 

(4  Cal.  Uorep.  181) 

In  ra  HIVIMS'S  ESTATE.    (No.  14.98S.)I 
(Saprema  Ooort  of  GaUfomia.  Ang.  80,  1893.) 
Afpkal— 'Wbobt  om  Btidsncb. 

A  verdict  rendered  on  coDflictinx  evi- 
dence will  not  be  disturbed  on  appoal,  though 
tbe  prepondenuice  1*  apparratiy  in  favor  of  ap- 
pellant 

Department  1.  A{»peal  from  snpeiior 
court,  city  and  county  of  Ban  Frandaoo;  J. 
V.  Coffey,  Judge. 

Proceeding  by  Endora  V.  Smitb  to  re- 
cover a  claim  against  the  estate  of  William 
Irvine,  deceased.  Iliere  was  a  Judgmrait  In 
favor  of  petitioner,  and  the  administrator 
appeals.  Affirmed. 

3.  M.  Seawell  and  J.  B.  Reinsteln.  for  ap- 
pellant H.  K.  Clemoit  and  O.  W.  Ualgh^ 
for  respondent 

GAROUTTB,  J.  This  la  an  appeal  by  the 
administrator  of  the  estate  of  Wllllfim  Ir- 
vine, deceased,  from  a  decree  requiring  talm 
to  pay  to  Endora  V.  Smith  the  sum  of  ¥500. 
Petitioner,  having  a  claim  against  tbe  estate 
of  said  deceased,  alleges  that  by  reason  of 
certain  false  representanion^  made  to  her  by 
the  administrator  and  his  attorney,  and  upon 
whI<A  representations  she  relied,  she  com- 
promised her  dalm  against  aaid  estate  for 
$500  less  than  the  amount  that  was  legally 
due  ber,  and  this  proceeding  was  brouj^t 
against  the  administrator  to  recoTOff  that 
sum.  The  miAn  conation  of  svpdlanfs 
counstf  Is  fiiat  tbe  eridmce  does  not  sup- 
port the  findings.  After  a  careful  examina- 
tion of  tbe  record,  we  cannot  say  but  that  a 
substantial  conflict  In  tbe  erldenoe  arises 
up(»L  all  material  matters.  While  the  pre- 
ptrnderance  la  apparmtly  favorable  to  ap- 
pelant, yet  the  only  cafe  rule,  and  therefore 
the  <m]y  wise  rule,  for  thla  court  to  tollow, 
when  a  sabatantlal  conflict  does  aiise^  Is  to 
affirm  the  acticai  of  the  trial  court  This 
prlndide  la  settled  law.  ^e  findings  are 
sufficient  to  support  the  decree.  Let  tbe 
}iidgment  and  order  be  affirmed. 

We  concur:  DE  HAVEN.  J.;  UcFAB- 
LAND,  J.;  71TZGEIIALD^  3, 

>  Reversed  In  bane.  See  M  Pao.  1013,  Ul  OaL  606. 


m  fM.  tat 

LEWIS  T.  WIDBEB,  Treasurer.  (No.  15,4S2.> 
(Sopreme  Court  of  Oaliforaia.  Aug.  80, 
Hoja(a»x>  laDSBTBDHiBfls— 8ii.ur  w  iTinim 

COSSTITOTIOITAL  LaW. 

L  Const  art.  11,  {  18,  which  provides  that 
no  city  shall  incur  any  liability  exceeding  In 
any  year  the  income  and  revenae  provided  far 
such  yea^  witaout  tbe  ass^t  of  two-thirda  of 
tbe  qualified  voters  of  said  d^,  has  no  appli- 
cation to  tbe  liability  of  a  city  for  the  aalar7 
of  a  municipal  ofBcer,  whose  office  has  been  cre- 
ated, and  whose  salary  has  hew  fixed,  by  stat- 
ute, as  such  liability.  In  that  it  is  established 
the  lezislature,  cannot  be  said  to  be  incurred  by 
the  city,  Shaw  v.  Statler.  15  Vac  Rep.  8^ 
74  Oal.  268;  Schwarts  t.  Wilson.  17  Fac.  Jbe^. 
449,  75  Oal.  602,-di8tiDguiahed. 

2.  Und»  Consolidation  Act  tCharter  8an 
Francisco  County  and  City,)fi  95,  providing  that 
the  fixed  salaries  of  office  ahali  be  paid  oat  of 
tbe  general  fuud.  the  salary  of  the  cUef  derk 
of  the  rei^strar  of  voters,  the  amoant  of  which 
is  fixed  by  the  legislatarok  is  payable  oat  trf 
such  fund. 

In  bank. 

AppUcAtion  by  George  B.  Lewis  fw  a  writ 
of  mandate  to  compel  J.  H.  Wldher.  treas- 
urer of  the  dty  and  county  of  San  Fraadaeo. 
to  pay  an  audited  claim  of  applicant  for 
salary  as  dtief  clerk  in  the  office  of  registrar 
of  Totara.  Granted. 

&  a  Densout'tbr  petitioner.  T,  <L  Ta» 
Ness,  for  reaiiODdwit 

McFABLAm),  i,  Thla  la  an  orlglnid 
plication  here  for  a  writ  of  mandate  reqtdr- 
ing  the  respimdent.  who  la  treasurer  of  the 
city  and  county  of  San  Francisco,  to  pay  an 
audited  dalm  of  petitioner  for  his  salary 
as  dilef  derk  In  the  office  of  registrar  oT 
TOteta  tttt  tbB  month  at  June.  1883.  T1» 
facta  are  that  tbe  (Mce  of  petitioner  was  es- 
tablished, and  his  salary  fixed  at  $W0  par 
mmth.  a  statute  of  flie  state  l^alatore; 
that  when  on  August  8,  18D3,  he  made  de- 
mand on  the  respondent  tor  the  peymeni  of' 
his  dalm  fiv  salary  for  the  month  of  JFone 
preceding,  there  was  plen^  at  mmuy  In  tbe 
gen»al  fond  of  said  dly  and  county  to  pay 
theaam^  but  OuU  there  wa«  no  mon^  In  said 
fund  which  had  been  derived  from  the  rev- 
enues of  the  dty  for  tiie  fiscal  year  ending 
June  30^  1893.  The  charter  of  said  dty  and 
county,  commonly  called  tbe  "Gima(aidatloD 
Act."  provides  that  the  fixed  salaries  of  fa- 
cers Shan  be  paid  out  of  the  general  fund,  and 
that,  In  case  ctf  a  defldoicy  In  tbe  ftmd,. 
demands  for  salaries  shall  be  registered  and 
paid  out  of  any  num^  afterwards  coming 
into  the  fund.  Secttopa  95,  96.  It  nowhere 
limits  the  payment  of  such  salaries  to  the 
revenue  of  any  particular  year.  Hm  re- 
Bpondoit  contends— or,  rath^,  he  suggests 
that  somebody  else  nd^t  give  him  trouble 
contending— that  he  ahould  not  pay  peti- 
tiona**8  salary  on  account  of  section  18  of 
article  11  of  the  state  oonatttntlon.  wUdi 
reads  as  follows:  "No  county,  dty.  town., 
township,  board  of  educattui,  or  school  dis- 
trict, sluil  Incur  any  Indebtedneaa  or  UaUl 
Ity  In  any  manner,  or  tot  any  pwpoMh  «» 
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ceedlng  In  any  y«ar  the'  income  and  revenue 
provided  for  It  for  bucIi  year,  without  the 
assent  of  two-Uiirda  of  tlie  qualified  ToteM," 
etc.  It  Is  quite  apparent,  however,  ttiat  this 
clause  of  the  constitution  refers  only  to  an 
lndehtedncs4  or  liability  ^rbich  one  of  the 
municipal  bodies  mentioned  has  Itself  in- 
ciured;  that  is,  an  indebtedness  which  the 
municipaUty  has  contracted,  or  a  liability 
resulting,  in  whole  or  in  part,  from  some 
act  or  conduct  of  sncii  municipality.  Such 
is  ihe  plain  meaning  of  the  language 
used.  The  clear  intent  expressed  in  tlie 
Raid  clause  was  to  limit  and  restrict  the 
power  of  the  municipality  as  to  any  indebt* 
edness  or  liability  which  it  has  discretion 
to  incur,  or  not  to  Incur.  But  the  stated  sal- 
ary of  a  pnblic  officer,  fixed  by  statute,  bi 
a  matter  over  which  the  munlolpallty  has  nu 
control,  and  with  respect  to  which  it 
has  no  discretion,  and  the  payment  of  his 
salary  is  a  liability  established  by  the  leic- 
lalatore  at  the  date  of  the  creation  of  tho 
office.  It  ther^ore  is  not  an  Indebtedness 
or  liability  incurred  by  the  municipality,  with- 
in the  meaning  of  said  clause  of  the  consti- 
tution. Counsel  Xor  respondeat  does  not 
very  strenuously  cont«nd  that  the  for^iog 
construction  would  not  be  the  correct  one 
if  the  question  were  res  Integra;  but  he  con- 
tends that  this  court  has  decided  otherwise 
In  the  cases  of  Gas  Oo.  v,  Brickwedel,  62  OaL 
OH;  Shaw  v.  Btatier.  74  OaL  268.  15  Pac. 
Bep^  883;  and  Schwarte  t.  WUson,  7D  CaL  602, 
IT  Pac  Bep.  448.  Bat  ttie  point  under  tSs- 
cnafgon  here  was  not  Invtdved  In  either  of 
those  cases,  and  therefore  coold  not  posai- 
Uy  have  been  there  dedded.  In  neither  of 
tiiose  oiaes  was  tbe  subject  of  the  Uttgatlim 
the  paymoit  of  the  fixed  salary  of  a  pnblic 
officer  prescribed  by  law.  In  each  case  there 
was  Involved  only  an  ordinary  debt  created 
tlie  -nmiil(^paUty  its^,— an  Indebtedness 
which  It  bad  liiciiR«d;  and  we  asree  with 
the  dedafon  of  the  court  In  those  cases  that 
debts  and  liaUUtles  of  that  kind  must  be 
paid  out  ct  ae  revenue  of  the  jear  In  whldi 
such  Indebtedness  or  UabUlty  was  Incurred 
by  the  municipality.  In  the  Brickwedel  Case 
the  matter  involved  grew  oat  of  a  contract 
made  1^  the  city  about  tlie  porchaae  of  gas; 
In  Shaw  T.  Statler,  oat  of  the  hlrtaig  of  a 
man  as  bees  ot  tiie  fduUn  gang;  aod.  In 
Schwartz  t.  WUson,  oat  ot  a  sale  to  the 
comity  off  cotaln  gooda,  wares,  and  merOban- 
dise.  Those  cases  were  therefore  properly 
dedded;  but,  of  ooarse,  genoal  language- 
used  by  a  ]adge  when  delivering  the  opinion 
of  the  court  must  be  considered  with  refer- 
ence to  points  before  the  court,  and  the  mat- 
ters involved  in  the  case.  And  the  general 
langnage  need  Mr  Justice  Boas  In  the 
Brickwedel  Caaer-apon  whldi  the  fears  of 
respondeat  are  basedr-evea  If  taken  In  the 
abstract,  does  not  warrant  the  constraction 
pat  upon  it  The  words,  "no  such  Indebted- 
ness or  llaUlity  dionld  be  Inenrred  eoEceed- 
Jog,"  etc.,  means  Incurred  by  tlie  mmildpal- 


ity;  and  In  speaking  of  the  object  ot  the  pro- 
viEilon  be  r^ers  to  a  system  previously  pre- 
vailing In  some  of  the  municipalities,  "by 
which  liabilily  and  Indebtedness  were  In- 
curred by  them  far  In  «cess,"etc.  And  in 
speaking  of  the  result  of  the  enforcemeut 
of  the  constitutional  provision,  after  referring 
to  tlie  principle  that  aU  are  presmned  to 
know  the  powers  of  a  municipality,  he  says 
that  "those  who  cuntract  with  it,  or  furnish 
it  with  supplies,  do  so  with  reference  to 
the  law."  And,  of  course,  when  taken  with 
reference  to  the  point  then  before  the  courts 
there  Is  nothing  in  the  opinion  which  con- 
flicts with  the  conclusion  at  which  we  have 
arrived  In  the  case  at  bar.  The  cases  cited 
by  respondent,  of  People  v.  May,  12  Pac. 
Rep.  838,  decided  by  the  supreme  court  of 
Colorado,  and  Lake  Co.  v.  Rollins,  130  U. 
S.  GG2,  9  Sup.  Ct  Rep.  651,  are  not  in  point. 
Those  cases  dealt  with  a  constitutional  pro-, 
vision  very  dlffwont  from  the  one  invoked 
in  the  case  at  bar,— a  provision  which  lim- 
ited the  amount  of  "debt  by  loan"  which  a 
county  could  contract,  and  the  "aggregate 
amoimt  of  indebtedness"  which  it  could  In- 
CTir.  On  the  other  hand,  the  cases  of  Cash- 
hi  T.  Dunn,  58  CaL  581,  and  Welch  r.  Stroth- 
er,  74  Gal.  413,  16  Pac.  Rep.  22,  are  strongly 
In  point,  for  while  the  "one-twelfth  act,"  and 
not  the  said  constitational  provision,  was 
Involved  in  those  cases,  still  the  same  rule 
was  applied  there  which  we  apply  here.  In 
the  former  case  the  court  said  that  the  aald 
act  "has  no  appUcaticoi  whatever  to  the 
auditing  and  payment  of  demands  for  sala- 
ries, of  oBLevn  whose  apptHntment  is  provid- 
ed tot  and  salaries  find  txj  law,"  and  in  the 
latter  case  this  conrb  said  as  follows:  "Sal- 
aries are  not  liabilities  against  the  tieasnry, 
irtiich  rest  'npm  any  anOtorlsalion  or  con- 
tract by  the  board  of  fl(q>ervi8ors,  or  any  oth- 
er olBcer.  They  are  fixed  by  law,  and  are 
not  subject  to  the  control  of  such  officers. 
They  are  payable  out  of  the  general  fiud, 
and  are  not  limited  to  any  particular  part 
of  that  fund  which  the  board  may  choose 
to  set  apart  for  their  payment"  Onr  con- 
dasi(m  is  that  the  paymoit  of  the  salary 
of  a  poblle  officer,  whose  office  has  been  cnv 
ated  and  salary  flsced  by  law,  either  statutory 
or  conBtitati(aial,  is  not  within  tiie  provlston 
of  said  ae^w  18  of  arUcle  11  of  the  cmutl- 
tutioa;  tibat  his  salary  Is  to  be  paid  oat  of 
said  general  fond  when  there  is  sufficient 
money  therein,  without  regard  to  revenues  of 
separate  years;  and  that  it  was  a  duty 
spedolly  aij(4ned  by  law  upon  respondeoit  to- 
pay  the  aald  audited  demand  of  peUtioner 
when  it  was  presented,  on  said  3d  day  ot 
July,  het  a.  peremptory  writ  of  mandate 
iBsae,  aa  prayed  for  in  the  petition. 

We  concm-:  FITZaBRAU),  f.;  QJLR- 
OUTTB,  X;  DB  HAVBN,  X;  HABBIBON,  J. 

BBATT7,  a  X,  did  not  partidpate  in  the 
decision  of  the  above  canse. 
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(4  CmL  Utu«p.  in> 

HIMMELEIN  t.  SUPREME  COUNCIL, 
AMERICAN  LEGION  OF  HONOR.  -<No. 
14,9&1.) 

(Supremo  Court  of  California.  Aag.  80.  tBOH.) 

KoTUAL  BsmriT  Imsubanob— Aonov  on  Cebtif- 
ICATB — ^Plbadiko — Ihtbbwt. 

1.  An  application  for  membership  in  a  ben- 
efit 'society,  and  statements  of  the  applicant  to 
the  medical  examiner.  lK>th  of  vfaic^  are  on  file 
in  the  office  of  the  secretarr  of  the  aocietj,  and 
are  referred  to  in  the  benefit  certificate,  and 
made  part  of  the  contract,  need  not  be  set  out 
in  the  complaint  in  an  action  on  the  cotificate. 
Cowan  T.  Insurance  Co.,  20  Pac  Hep.  408,  78 
Oal.  181.  followed. 

2.  In  an  action  on  a  benefit  certificate,  bj^ 
which  defendant  promised  "to  pay  oat  of  its 
benefit  fund  to  [pluintiff]  a  sum  not  exceeding 
$500,"  the  complaint  after  setting  out  the  cer- 
tificate alleged  that  "by  the  terms  and  condi- 
tions of  the  said  contract  the  said  defendant 
promised  to  pay  to  the  plaintiff,  out  of  Its  ben- 
^t  fQud.  the  sum  of  9^000;"  that  the  member 
had  performed  all  the  coDdltions  of  the  con- 
tract; "and  that  said  sum  of  $5,000  is  now  dne 
and  owing  from  the  said  defendant  to  thia  plain- 
tiff." Had,  that  the  complaint  sufficiently  stat- 
ed a  cause  of  action  for  S5.000. 

3.  A  prorision  in  a  benefit  certiflcate,  that 
it  shall  be  payable  only  on  its  surrender,  is 
waired  where  the  benefit  society  refuses  to  pay 
solely  on  the  grounds  of  nonpayment  of  assess- 
ments, and  that  another  beii^ciary  had  been 
mbstitnted. 

4.  In  an  action  on  a  ben^t  cwlificate,  by 
tiie  terms  of  which  tht  claim  was  not  dne  ontu 
proof  of  deadi  was  fnmlsfaed.  Interest  will  be  al- 
lowed only  from  the  CMnmencement  of  the  ac- 
tion, whwe  the  complaint  merely  states  that 
proof  of  death  had  been  made,  witlioat  ahow- 
ing  when,  and  tho  findings  wxly  show  that  thb 
proof  was  made  "befora  the  oommaiconent  of 
this  ^tion.'' 

Dq^artment  2.  Appeal  from  mpertor  court; 
dty  and  oounty  of  San  Fnuutano;  WUUam 
T.  Wallace,  Judge. 

Action  by  Sarah  A.  Htmmddii  against  Que 
Si^«me  Goondl  American  L^Aon  of  H<mor. 
There  was  a  Judgmoit  In  favor  of  plaintiff, 
and  defendant  appeals.  Modified. 

Widter  D.  Mansfl^d,  fbr  appelant  Davis 
Ijoudeiteck,  for  respondent. 

PER  OUBIAM.  TbB  defendant  Is  an  asso- 
ciation Incorporated  vo&ex  tiie  laws  of  the 
commonwealth  of  Massaahusetta  for  several 
purposes,  one  of  which  la:  "Stli.  To  eatabUdi 
a  benefit  fund  from  which,  on  the  satisfac- 
tory evidence  of  the  death  of  a  benefldal 
member  of  the  order  who  has  complied  with 
all  Its  lawful  requiremaits,  a  sum  not  ex- 
ceeding five  thousand  dollars  shall  be  paid  to 
the  family,  orphans,  or  dependeuta,  as  the 
member  may  direct."  It  has  power  to  insti- 
tute sabordinate  councils  and  grand  councils 
In  other  states  and  countries,  and  in  1870  did 
Institute  at  the  city  of  San  Francisco,  In  the 
state  of  California,  a  subordlna'te  council 
called  "Golden  Council,  No.  118,"  of  which 
Eiigene  Alphonso  Millard  became  a  member, 
of  the  sixth  degree,  on  the  1st  day  of  May, 
1881;  and  thereafter,  June  2,  1881,  the  said 
supreme  council  issued  and  delivered  to  Mil- 
lard the  following  "t)eneflt  certificate"  or  pol- 
icy of  Mfe  bisurauce:  "Na  24,311.  $5,000. 


American  Legion  of  HcHOor  Boieflt  Certifi- 
cate. This  certificate  is  Issued  to  compani<m 
Eng^e  Alphonso  Millard,  a  member  of 
Goldm  Comicil,  No.  118,  A.  H.,  located  at 
San  Francesco,  Cal.,  upon  evidenoe  recdved 
from  said  council  that  said  companion  Is  a 
sixth  degree  contributor  to  the  benefit  fund 
of  this  order,  and  upon  condition  that  the 
statements  made  1^  saM  companion  in  ap- 
plication for  membership  In  said  council,  and 
the  statements  certliied  by  said  companion 
to  medical  ^amlner,  both  of  which  are  filed 
in  the  supreme  secretary's  ofilce,  be  made  a 
part  of  this  contract,  and  upon  conditlcm 
that  the  said  compcuilon  complies  in  the  fu- 
ture with  the  laws,  rules,  and  regulations 
now  governing  the  said  council  and  fond,  or 
tliat  may  be  hereaftH'  enacted  by  the  su- 
preme council  to  gov«m  said  comudl  and 
fund.  These  conditions  bdng  complied  with, 
the  sqpreme  oonndl  of  the  A.  L.  H.  hereby 
promises  and  binds  Itsdf  to  pay  ont  of  Us 
benefit  fond  to  Sarah  Alexandrina  MlUard. 
wife,  a  som  not  eorceedtng  five  thousand  Ml' 
lars.  In  aooordanoe  with,  and  under  the  pro- 
vl^ons  of,  the  laws  govmilng  said  fond, 
upon  satlsfaotwy  evidence  of  the  death  of 
said  companion  and  upon  the  surrender  of 
this  certificate:  provided,  that  said  compan- 
ion is  In  good  standing  in  this  order  at  tb» 
time  of  deaitt;  and  iwovided,  also,  that  ttds 
certificate  shall  not  have  been  Bmrendered 
by  said  companion,  and  another  cerOfflcate 
Issued,  In  aocotdance  with  the  laws  of  this 
otHer.'*  Vmm  1874  nntll  the  deaOi  of  Ea- 
g^  A.  Millard.  Sarah  Alesandrina  IfUIard, 
who  Is  named  as  beneficiary  in  said  certifi- 
cate, was  his  lawful  Wife,  but  after  his  death 
she  married  John  Hlmmelein,  and,  by  the 
name  Sarah  Alexandrina  TTimmairfii,  oom- 
menoed  this  aothm  on  Bald  cwUfloate  cm  July 
SO,  1886,  to  recover  from  defendant  $5,000 
and  int«^  ttiecetm;  and  the  Judgment  of 
the  comrt,  wltiiont  the  Intorantlfm  of  a  Juiy. 
was  raidered  In  her  favor  on  May  18,  1801, 
for  the  sum  of  $5,000^  and  Intwest  tliaeon 
from  the  death  of  Millard,  (February  23, 
1884,)  the  Judgment  for  principal  and  inter- 
eat  amounting  to  $7,030.58.  The  defendant 
appeals  from  the  judgment,  and  from  an  or- 
der denying  a  new  triaL 

1.  It  tB  contended  for  am»dlant  that  the 
comidatart  doee  not  state  soflicUnt  facta  to 
constitute  a  cause  of  action: 

First  Because  the  statMnoits  In  MlUard's 
,1  Plication  for  membersblp,  and  ids  state- 
•ments  to  the  medical  ezamlniia;  bolh  on  file 
in  the  of&ce  of  the  supreme  secretary,  and 
both  referred  to  in  the  policy,  and  made 
parts  of  the  contract,  are  not  set  ont  in  the 
comirilaint  A  suffl(dent  answer  to  this  point 
may  be  found  in  the  opinion  of  this  comt  tn 
the  case  of  Cowan  v.  Insoiance  Go.,  78  CaL 
181,  20  Pac.  Rep.  408. 

Second.  It  la  claimed  the  complaint  does 
not  state  a  cause  of  action,  "because  it  ap- 
pears on  the  face  of  the  policy  set  ont  in  the 
complaint  tiiat  It  Is  not  a  oonlract  to  pay 
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$5,000  absolutely,  but  only  to  pay  a  sum  not 
exceeding  $5,000,  and  tbat  no  facta  are  al- 
leged by  which  the  court  can  estimate  and 
determine  what  sum  the  i^aintlff  is  entitled 
to.  There  was  no  demurrer  to  the  com- 
plaint, and  therefore  appellant  is  not  entitled 
to  complain  on  the  ground  of  mere  tmcer- 
tainty  or  ambigidty.  The  policy  set  out  In 
the  complaint  states  that  the  defendant 
"promises  and  binds  Itself  to  pay  out  of  its 
benefit  fund  to  [plaintilf]  a  sum  not  exceed- 
ing fire  thousand  dollars,  in  accordance  with, 
and  under  the  provisions  of,  the  laws  govern- 
ing said  fund."  After  setting  out  the  policy, 
the  complaint  states  'iluit  by  the  terms  and 
conditions  of  the  said  contract  the  said  de- 
fendant promised  to  pay  to  the  i^alntiff,  out 
of  Its  said  benefit  fund,  the  sum  of  five  thou- 
sand dollars;"  then  alleges  that  Millard  per- 
formed all  the  conditiona  of  said  policy  to  be 
performed  by  him;  that  the  defendant  has, 
and  always  has  had,  in  its  benefit  fund,  suf- 
ficient mon^  to  pay  $5,000,  and  the  Interest 
thereon;  "and  that  said  sum  of  five  thou- 
sand dollars  is  now  due  and  owlx^  from  the 
said  defendant  to  this  plaintiff."  These  alle- 
gations are  to  the  effect,  and  must  have  been 
understood  a  person  of  ordinary  under- 
standing to  mean,  that  by  tiie  performance 
of  all  the  conditlonB  precedent  on  the  part  of 
BItUard,  and  by  virtue  of,  and  *in  accordance 
with,  •  •  •  the  provisions  of  the  laws 
governing  said  fund."  the  conditional  prom- 
ise of  the  defendant  had  matured  into  an  ab- 
st^ute  obligation  to  pay  the  foil  sum  of 
$6,000,  with  interest  thereon.  Yet  it  is  con- 
tended tliat  the  "provisions  of  the  laws  gov- 
erning said  ftmd,"  referred  to  In  the  policy, 
should  have  been  stated  or  set  out  In  the 
GompliUnt,  and  that  otherwise  the  sum  due 
on  the  policy  could  not  have  been  estimated 
or  determined  from  the  complaint  Conceding 
tiie  cora^aint  to  bare  been  defectiTe  In  this 
MSpect,  the  defect  was  waived,  and  ren- 
dered harmless,  If  not  raitlrdy  cored,  a 
stipulation  between  the  attorneys  of  the  re- 
spectlTe  parties,  made  and  tiled  before  the 
defffliduit  answered  tiie  complaint,  by  whlcOi 
It  was  agreed  that  two  printed  pamphlets 
thai  on  file  fn  the  case  contained  all  the 
laws  ot  d^endant  applicable  to  or  bearing 
upon  this  case,  or  ref«red  to  In  the  policy, 
and  that  such  laws  were  to  be  "introduced, 
admitted,  and  read  In  evidence."  Ttila  atip- 
nlatkm  Is  ^cpressly  ret^reA  to  In  the  answer 
«f  defendant,  and  In  pursuance  thereof  the 
answer  refers  to  said  pamphlets  as  thai  be- 
ing on  file  in  tills  action,  and  containing  the 
laws  and  constttaUons  of  the  defendant,  as 
tboQ^  they  were  exhibits  annexed  to  the 
answer.  The  object  and  substantial  effect 
of  the  stipnlatlon  whs  to  make  It  a  part  of 
the  pleedhigs  by  vrbitii  all  the  laws  of  the 
defendant,  applicable  to  the  imse,  became 
otmclodTely  admitted  fiacta.  Both  parlies 
acted  upwi,  and  had  the  benefit  <^  the  stipu- 
lation. Bach  party  read  tnm  the  pamphlets 
such  portions  of  the  laws  as  deemed  favwable 


to  its  theory  of  the  case,  without  objection, 
and  the  stipulation  and  the  contents  of  the 
pamphlets  are  made  parts  of  the  statement  on 
motion  foi- new  trIaL  If  thestipulaUonhadnot 
been  made,  and  defendant  had  demurred  to 
the  complaint,  or  liad  objected  to  evidence  of 
the  laws  on  the  ground  that  they  had  not 
been  pleaded,  the  plaintiff  mlf^t  have  been 
permitted  to  amkid  her  complaint  so  as  to 
make  it  unobjectionable.  Ihe  laws  of  the 
defendant,  admitted  by  the  stipulation,  to- 
gether with  the  facts  properly  alleged  In  the 
complaint,  and  found  by  the  court  to  be  true, 
warrant  the  legal  conclusion  that  the  policy 
obligated  the  defendant  to  pay  the  plaintiff 
the  full  principal  sum  of  $5,000;  and  hi  view 
of  the  stipulation,  and  the  action  of  the  par- 
ties thereunda*.  In  which  appear  all  the  ele- 
ments of  an  estoppel  in  pals,  the  defendant 
cannot  be  heard  on  this  appeal,  for  the  first 
time,  to  object  to  the  complaint  on  the 
ground  that  those  laws  were  not  therein  set 
out    Donner  v.  Palmer,  51  Oai  680. 

Third.  The  third  objection  to  the  com- 
plaint Is  subsfantlally  the  same  as  the  sec- 
ond, and  admits  of  the  same  answer. 

Fourth.  Inasmuch  as  the  policy  Is  made 
payable  **up6n  the  surrender  of  this  certifi- 
cate," it  is  contended  tliat  the  complaint  is 
defective,  in  that  It  does  not  'ava>  a  surren- 
der  of  the  cwttflcate.  It  Is  alleged  In  the 
complaint  tliat  satisfactory  evidence  of  the 
death  of  Millard  was  furnished  to  defendant, 
but  that  defendant  refused,  and  stUl  refuses, 
to  pay  to  plaintiff  said  sum  of  $5,000,  or  any 
part  thereof.  The  answer  not  only  admits 
(by  not  d«iylDg)  the  alleged  refusal  to  pay, 
but  A&oiee  defendant's  UaUllty  to  pay  any 
sum  on  other  grounds  thui  the  fftilnre  of 
plaintiff  to  surrender  the  certificate,  namely, ' 
nonpayment  of  aBaessmoits,  and  that  an- 
other benefldary  had  been  substituted  for 
the  plaintiff,  wttiiont  allegbig  as  a  defense, 
or  at  all,  a  failure  or  refusal  to  surrender  the 
certificate.  Ctmceding,  for  the  nks  at  the 
argument,  mer^.  that  the  nmoider  ot  the 
policy  18  a  ctmdltlon  imecedait  to  the  right 
to  recover,  yet  Uke  the  condition  In  a  policy 
of  fire  Insnranoe  requiring  proof  of  loss,  etc., 
it  may  be  waired  by  the  liunrer*B  denial  tO. 
all  liability  on  other  grounds.  In  Bacon  on 
Benefit  Societies  and  Ufe  Insurance,  (section 
413,)  the  autlu»  says:  "No  proofs  of  loss 
are  necessary  if  the  company  dlBdalma  all 
liability  under  the  contract  Probably  no 
role  of  Insurance  Is  better  settled  than  this. 
*  *  *  And  80,  when  the  Insurer  declines 
to  pay  the  loss,  and  assigns  a  reason  other 
than  want  of  proofs,  as,  for  example  the  non- 
payment of  an  assessment,  then  proofs  of 
loss  are  excused.  This  rule,  also,  has  nevo* 
been  denied.  Biany  other  acte  and  drcum- 
stances  will  be  construed  to  amount  to  a 
wnlTOr  of  proofs  M  loss,  w  of  any  d^ects 
which  might,  under  olhra-  conditions,  be  tak- 
en advantage  of."  See.  also,  Schwarzbach  t. 
Protecttve  Union,  25  W.  Va.  648.  And  thus 
the  defendant  in  this  case  wnlTCd  a  surren- 
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dcr  of  the  oertlflcate.  alnce  It  must  be  pr«- 
nimed  that  Its  ageuts  had  knowledge  of  the 
failure  to  surrender  the  certificate.  If  such 
was  the  fact;  at  the  time  they  denied  all 
liability  of  defendant  on  other  grounds. 

2.  It  is  contended  for  appellant  that  the 
court  erred  in  allowing  Interest  on  the  prin- 
cipal sum  found  due  on  the  policy  from  the 
date  of  Millard's  death,  or  ahy  Interest  what- 
eTer,  for  the  reason  that  before  ftdjudication 
the  Bum  which  plaintiff  was  eotlOed  to  rfr- 
eorer  wax  imcaialn  and  unliquidated;  and, 
furtbermOTe,  that  it  does  not  appear  when 
d^endant  was  fomlsbed  witti  proof  of  MU< 
lard's  death.  It  la  true  that,  while  it  at 
leged  that  proof  nt  MOlard'B  death  had  iraen 
made*  the  complaint  does  not  show  when  tt 
bad  been  made,  and  the  findings  show  only 
that  it  was  flimlahed  to  defendant  "before 
the  eommencemoit  this  action."  It  was 
therefore  error  to  allow  Interest  for  any 
time  before  the  commencement  of  the  action, 
since  by  the  terms  of  tiie  policy  the  demand 
was  not  due  nntU  suCh  proof  was  famished. 
UlUard  died  Febmaiy  23,  ISM,  and  this  ac- 
tion was  commenced  July  80,  1885.  There- 
fore, Interest  should  have  been  allowed  only 
from  and  after  this  last-mentioned  date. 
Oiaae  Insurance  Co..  67  Me.  85-01;  Tra- 
get  T.  Insurance  Co.,  81  La.  Ann.  235,  442. 
It  Is  not  tnUb  however,  that  the  sum  to 
which  plaintUf  was  entitled  was  unliquidat- 
ed or  uncertain  at  the  time  the  action  was 
commenced.  On  the  complaint  and  stipulat- 
ed facts  the  plalntilt  was  entitled  to  recover 
on  the  contract  (policy)  the  certain  princi- 
pal sum  of  fRfiOO,  and  Intvest  thereon  from 
and  after  the  matnrily  of  defbndanl^s  obllgap 
Hon  toparthesame,  The  court  found  all  Qie 
'fbcts  stated  in  lUe  conq»latait  to  be  tm^  and 
the  dedCendant  Is  sstopped  from  denying  ttie 
stipulated  facts  as  to  the  laws  and  constitu- 
tion of  the  defendant  Donner  t.  Palmer, 
51  OaL  680.  By  the  terms  of  the  policy, 
and  acoonUng  to  defendant's  answer,  the 
defendant  was  to  pay  "out  of  Its  boieflt 
fund  *  *  *  a  sum  not  exceedlns  five 
thousand  dollars,  In  accordance  with,  and 
under  the  provisions  et  the  laws  goraning 
said  fund.*'  According  to  those  laws,  the 
plalntur,  on  ttie  facts  alleged  in  the  com- 
plaint, was  oitKled  to  recovw  the  certain 
sum  of  95,0Qa  No  assessment  was  neces- 
sary, stnoft  it  is  admitted  1^  the  Readings 
that  there  was  snffldent  mon^  in  the  bene- 
fit fund  to  pay  the  sum  demanded.  Nor 
was  any  assessment  authorised,  unless  the 
benefit  fund  required  it  App<dlant*e  objeo- 
tlons  to  Interest,  aftat  the  deiAand  became 
due,  ultimately  rest  on  the  alleged  Insuffi- 
ciency of  the  compltiat,  In  that  It  did  not 
set  oat  the  laws,  entirely  ignoring  the  sttpu- 
latltm  as  to  those  laws.  The  reading  of  the 
laws  governing  the  benefit  fund  as  a  part 
of  the  contract,  tn  oonnectloa  with  the  facts 
alleged  in  the  complaint  and  found  the 
court,  removes  all  uncertainty  as  to  what 
Buu  Oie  plain  tig  was  entitled  to  recover  at 


llie  date  of  the  eommencement  of  the  actlim, 
and  furnishes  an  answer  to  all  obJecti<ms 
to  the  allowance  of  lutei-eet  from  and  after 
that  dat&  Civil  Code.  S  3287.  This  condu- 
eton  la  not  In  conflict  with  the  ded^on  of 
this  court  in  the  case  of  Deardorff  r.  Asso- 
ciation, 88  Gal.  600,  27  Pac.  Rep.  158;  as  wBl 
become  obvious  on  comparison  of  the  facts 
of  this  case  with  those  of  that 

8.  It  Is  oratoAded  that  the  finding  ttiat 
Uillard  was  a  member  in  good  standing  Im- 
medlately  botan  he  died,  and  the  finding 
that  no  other  person  had  t>een  substltated 
for  [Oalntlff  as  beneOdary,  are  not  JnstUleS 
by  the  evideaccb  Ttun  Is  bat  little  real 
eonfiict  of  evldotce  upon  either  of  tiisae  to- 
sues,  and  the  evidence  tmding  to  sustain 
the  findings  on  both  seems  amply  nut 

4.  The  oontmtlon  of  appelant  that,  al* 
thou^  no  substitution  of  beneficiary  was 
actually  made,  yet  it  should  have  bean 
made,  and  thmeon,  upon  equitable  prin- 
ciples, should  be  considered  as  having  been 
made,  has  no  foundation  ther  in  deftad- 
antf s  answer  or  In  the  erldmea  It  does  not 
api>ear  that  the  fubstltntion  claimed  wouU 
have  been  equitable,  but  the  contrary. 

5.  Hie  contention  that  plalntUf  was  es- 
topped from  claiming  the  bmeftt  et  the  pol- 
icy by  her  acquiescence  In  the  proceedings 
in  an  action  by  Nellie  a  MlDard  iqion  the 
same  policy,  (81  CaL  340,  22  Pac  Rep.  864,) 
Is  irithont  merit  That  action  is  not  men- 
tloned  or  refmed  to  In  the  pi«*i<it.gp  This 
plaintlfl  was  not  a  party  to  tt.  Ne  reconi 
of  It  was  Introduoed  In  evidence,  and  there 
was  no  evidence  that  plaintiff  acquiesced  tm 
It,  or  in  any  proceeding  Hiasln.  Hie  eanss 
Is  remanded,  with  direction  to  the  court  be- 
low to  modify  the  judgment  by  dad  acting 
HierQtnnn  the  IntereM  thereby  allowed  tor 
any  time  prior  to  the  conuncneement  ct  flw 
acttcm.  As  so  modified,  the  Jndgroent  and 
order  are  affirmed;  oosts  of  appeal  to  be 
taxed  to  respoodent 


(M  Cel.  M7> 

HiLINOIS  TRUST  A  8AV.  BANK  v.  PA- 
OmO  BT.  00.  et  at    (No.  1^,460.) 

CBi^mne  CoDrt  ot  OaBfomla.  Aag.  SO.  ISBS.) 
Appbalabzx  Oansas. 
An  order  In  ftireclosare  uropeedfnfn,  en- 
tered before  an  order  of  sale,  directing  the  ap- 
pilcatioD  of  the  ^oceeds  of  the  martgsged  pro^ 
erty,  la  not  a  final  jndgmrat 

Id  bank.  Appeal  from  superior  coort  Los 

Angeles  county. 

Action  ley  the  Illinois  Trust  A  Savings 
Bank  against  the  Pacific  Hallway  Company 
and  others  to  foredose  a  mortgage.  Thtn 
was  an  mxler  settling  prlwi^  (tf  elaims,  and 
defendants  Alvord  and  Brown  aronL  Di»- 
mlssed. 

Allen,  UcAlUscer  A  TnAmon  and  Tebn  D. 
Pope,  for  appdlants.  Oraves,  CMelveny  A 
WiaiUfHinil  and  Marble  A  Pblbbs.  tat  respond- 
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Cal.) 

BE1A.TTT,  O.  J.  These  are  motions  to  dis- 
miss the  appeal  of  Alvord  and  Brown  from 
an  order  made  In  the  above-entitled  action 
before  the  entry  of  the  final  judgment  The 
action  Is  to  foreclose  a  mortgage  of  the  prop- 
erty of  a  street-railway  company.  The  de- 
fmdants  and  cross  complainants,  Brown  and 
Alvord,  as  trustees  of  the  &olda«  of  certain 
bonds  of  the  corporation,  hare  the  first  mort- 
gage lien,  which  by  the  order  appealed  from  Is 
subordinate  to  the  Indebtedness  contracted 
by  two  receivers  of  the  mortgaged  property, 
—one  (Trask)  appointed  in  this  action,  and 
the  other  (Cranio  prerionsly  appointed  by 
another  department  of  the  same  court  In 
another  action.  It  seems  that  Orank  had 
been  operating  the  road  for  a  year  or  two  un- 
der the  orders  of  the  court,  when  he  was  su- 
perseded by  his  own  consent  and  the  consent 
of  all  the  parties  to  this  action  by  the  ap- 
pointment of  Traak.  Thereupon  be  present- 
ed a  report  and  account  of  his  receiTership, 
with  an  ^pllcatlou  for  its  settlement  and  al- 
lowance and  for  his  discbarge.  Notice  of 
wild  api^cntion  was  duly  serred  on  all  the 
parties  to  this  action,  and  Alvord  and  Brown 
appeared  by  their  attcunieys  at  the  hearing, 
and  contested  the  account  After  the  bear- 
ing the  court  made  an  order  reciting  the  fact 
that  Grank  had  beeu  duly  appointed  receiTer 
oC  the  property  of  the  railway  company  In  an 
action  commenced  by  one  Busaell;  that  he 
took  diarge  of  the  road  and  other  property; 
that  he  operated  tlie  road  under  the  orders 
of  the  court,  and  In  so  doing  rec^ved  and 
expended  mcoi^  and  lacnEred  a  oonMderable 
'indebtedness  to  the  Pnente  OU  Company,  the 
Ij.  a  011  Burning  &  Siq>ply  Company,  and 
others,  tor  necessary  and  proper  expenses, 
for  which  Indebtedness  be  hod  direetioa 
of  the  court  Issoed  rec^ver's  certlflcatee. 
Aft»  othw  xedtals^  not  material  hw^  the 
account  of  t3ie  recover,  Onuik,  Is  apprond, 
and  he  is  directed  to  tnm  the  pnvcnrty  over 
to  Trask,  who  is  required  to  assume  and  jfaj 
any  balance  remaining  due  from  Crank,  in- 
cluding the  indebtedness  evidenced  said 
receiver's  certificates,  out  of  tbe  net  receipts 
from  the  operatiMi  of  the  road,  and,  If  ^ts 
shall  prove  Insii^cient,  then  out  of  the  first 
twoceeds  of  the  sale  of  the  pccp&rty.  In 
sliort  the  order  in  ^ect  and  In  exprem 
teims  makes  the  indebtedness  contracted  by 
the  receiver  appointed  in  anothor  acticm  a 
lien  prior  and  paramount  to  the  liens  of  any 
and  all  of  the  mortgages,  Judgments,  etc., 
which  are  in  litigation  in  this  action,  and  di- 
rects the  immediate  application  of  the  net 
r(H-etptR  of  the  road  to  its  dlsdiarge  so  far  as 
they  will  go.  This  order  was  made  March 
2,  1893.  On  July  13,  1893,  a  final  decree  of 
foreclosure  was  entered  in  the  action  direct- 
lag  the  sale  of  the  mortgaged  property  sub- 
ject to  the  lien  of  the  creditors  of  the  re- 
ceiver. On  July  12th— one  day  before  tiie 
euirj-  of  the  final  judgment,  and  four  months 
after  the  making  of  the  above-mentioned  or- 
dei^Alvord  and  Brown  gave  notice  of  their 


appeal  from  so  much  of  said  order  as  gives  a 
prior  lien  to  the  I^ente  Oil  Company  and 
tlie  I..  A.  Oil  B(U*nlug  &  Supply  Company 
foi  their  claims  agaluat  the  receiver.  Those 
corporations  now  move  to  dismiss  the  appeal 
upon  the  grounds:  First  that  the  order  is 
not  appealable;  and,  seemd,  that,  if  it  is  ap- 
pealable, the  notice  was  not  served  In  time. 

It  is  conceded  by  counsel  for  appellants 
that  unless  the  oMer  appealed  fi-om  is  in' 
effect  a  final  Judgment  the  motion  to  dismiss 
must  prevail  upon  both  grounds.  The  only 
interlocutory  or  intermediate  oplers  from 
which  a  separate  appeal  can  be  prosecuted 
are  those  enumerated  in  subdivision  3  of  sec- 
tion 939  of  the  Code  of  CivU  Procedure,  and 
this  order  is  not  induded  In  that  enumera- 
tion. All  other  Intermediate  orders  involv- 
ing the  merits  or  necessarily  affecting  the 
Judgment  are  reviewable  only  on  appeal 
from  the  Judgment  Itself.  Code  Civil  Proc. 
i  956.  And  even  if  this  bad  been  an  order 
from  which  a  separate  appeal  mig^t  be  prose* 
cuted,  the  notice  of  appeal,  not  liavlng  been 
served  within  60  days  after  entry  of  the  or^ 
der,  was  too  lat&  Id.  S  939.  The  question 
to  be  decided  Is.  therefore,  as  appellanta 
craicede,  whether  the  order  appealed  from  Is 
in  effect  a  final  Jndgmoit  The  statute 
whidi  authorises  the  aroointmeot  of  a  re* 
ceiver  in  an  action  1^  a  mortgagee  tta  the 
fwedosure  of  the  nunrtsage  (Code  Civil  Proc 
i  564)  assnmsB  that  the  vents  and  profits  of 
the  mortgaged  property,  pending  the  UUgap 
tion,  are,  like  the  pr(q>«rty  itself  subject  to 
the  mor^ge  lien,  and  a  part  <tf  12ie  fund  to 
which  the  creditor  is  oitltled  to  reeort  for 
Its  satisfaction.  But  It  does  not  follov  from 
this  lliat  Bocb  rents  and  profits  are.  therft< 
fore,  aa  moch  exempt  from  the  contnd  and 
dlspodtlon  of  the  court  pmdlug  the  lltigati<m 
as  the  property  out  of  which  they  Issue; 
The  appointment  of  a  reodver  is  for  tlie 
bcreflt  of  the  mortgagee,  and  is  made  up<m 
his  application.  It  carries  with  it,  therefore, 
the  necessarily  implied  condition  Uiat  he  Is 
to  be  answerable  for  the  legitimate  costs  of 
the  receivership;  that— as  against  him,  at 
least— the  receiver  stiall  have  a  preferred 
lien  upon  the  funds  and  estate  which  come 
into  his  hands,  and  tliat  ttie  rents  and  in- 
come of  the  property  may  be  applied  to  the 
payment  of  Uie  necessary  and  pr^r  ex- 
penses of  the  receivership.  The  parties  to 
the  litigatlwi,  and  aU  claimants  at  the  fund, 
tiro  secured  against  waste  or  misapplication 
by  the  personal  liability  of  the  recover  and 
the  sureties  on  bis  official  bond.  To  enforce 
this  liability  the  court  mi^  compel  the  re- 
ceiver to  account  for  the  funds  tiiat  have 
on  me  Into  his  hands,  and  the  order  settling 
Ills  account  Is  reviewaUe  In  this  court  on 
nppeal  from  the  Judgment  if  made  before 
judgment  or  on  appeal  from  the  order  if 
infl'le  after  Judgment  In  Bochat  v.  Gee,  91 
Cal.  365,  27  Pac.  Bep.  670,  we  held  that 
there  coidd  be  no  separate  appeal  from 
such  an  order  when  entered  before  final 


Digitized  by  Google 


1184 


FACIFIG  REPOBTEB,yoL.  8S. 


judgment;  and  so.  tn  this  case,  there  can  be 
no  separate  appeal  unless  the  order  In  ques- 
tion Is  eS8enttall7  different  from  the  order 
made  in  Rochat  T.  Gee.  It  Is  true  th^t  this 
order  la  unusual,  and  In  some  respects  pe- 
culiar, but  as  It  affects  Alvord  and  Brown  It 
in  no  wi^  dlfter«it  from  an  ordinary  set- 
tlement of  a  receiver's  account  Tbe  fact 
that  it  allows  certain  claims  against  the  re- 
ceiver In  advance  of  payment,  Instead  of 
approving  them  after  payment,-— the  more 
vaaal  course,— can  make  no  difference.  The 
merits  of  spch  claims  can  be  reviewed  on  ap- 
peal  fMm  the  judgment,  and,  If  their  allow- 
ance ia  disapproved,  the  effect  will  be  the 
same  as  if  they  had  been  first  paid  and  after- 
wards approved  In  the  aettlement  of  the  re- 
ceiver's account  As  to  Uiat  part  ot  ibB  or- 
der  which  directs  the  payment  of  these  con- 
tested claims  out  of  the  first  proceeds  of  the 
sale  ot  fbB  mortgaged  property,  Its  entorce- 
ment  dearly  depends  Vipoa  the  oitry  of  a 
final  decree  directing  such  sale;  and  since 
there  will  be  an  opportmilty  to  appeal  from 
the  judgment  before  any  sale  can  be  made, 
OT  any  ttf  Its  ceeds  disposed  of,  no 
rlj^ts  ot  the  qpp^Oants  can  be  prejudiced  by 
doiylng  them  a  separate  appeal  from  the  or- 
do*  if  it  can  be  reviewed  on  appeal  from  the 
Jndgmott  as  we  have  no  doubt  it  can,  fw 
the  final  decree  necessarily  saper^edes  the 
order  as  to  tills  matter,  and  leaves  It  of 
no  force  exc^t  In  so  ftr  as  Its  directions  for 
the  sale  of  the  property  and  the  anillcudon 
of  Its  proceeds  conftmn  to  tbe  terms  of  the 
order.  The  appeal  Is  dismissed. 

We  concur:  DB  HAYBN.  J.;  HcFAR- 
J.AND,  J.;  FITZaBRALD,  X;  HABBI- 
SON,  J. 

(99  Cal.  4T7) 

RBAT  T.  BUTLER  et  al.    (No.  14,141.) 
(Sai^mfl  Conrt  of  California.   Sept.  6,  1803.) 
CoBTS— Taxation— ExBCCTOB. 

1.  Wbav  the  supreme  court  reverses  a 
judgment  for  intervener,  aod  orders  tbe  inter- 
vention diamisBed,  the  costs  of  the  trial  should 
be  taxed,  with  those  of  the  ^ipeal,  against  io- 
terveaer. 

2.  Code  Civil  Proc.  I  1031,  provides  that, 
in  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, costs  may  be  recovered  as  in  an  action 
by  and  against  a  person  prosecuting  or  defend- 
ing in  his  own  right;  but  such  costs  must,  by 
tbe  judfrraeut,  be  made  chnrgeable  only  on  the 
estate  represented,  unless  the  court  direct  them 
to  be  paid  by  the  executor  peracmally,  for  mis- 
mauafrement  or  bad  faith.  Hrld,  that  the  sec- 
tion does  not  forbid  the  taxation  of  a  memo- 
randum of  costs  against  an  executor,  but  mere- 
ly provides  how  they  shoold  be  made  chargeable 
by  the  judgment. 

DepartniMita.  Appeal  from  superior  court, 
dty  and  county  of  San  Frnndsco;  Walter  H. 
Levy,  Judge. 

Action  by  Reay  against  Butler  and  others. 
From  an  order  denying  motion  of  Mabel 
TreadweU,  executrix  of  J.  P.  Treadwell,  in- 
tervener, to  strike  out  cost  bill  filed  by  plain- 
tiff, she  appeals.  Affirmed. 


W.  8.  Goodfdlow,  for  appellant  J.  B. 
Mho«i  and  W.  W.  Poote,  for  respondents. 

PER  CURLAM.  Appeal  fr«m  an  order  of 
the  superior  court,  by  Mabel  Treadwell,  ex- 
ecutrix of  the  will  of  J.  P.  Treadwell,  de- 
ceased, denying  appellant's  motion  to  strike 
out  (or.  In  tbe  alternative,  to  retax)  a  cost 
blU  filed  by  plaintiff.  In  1868  the  plaintiff. 
Beay,  commenced  an  action  of  ejectment 
against  Butler  and  Owens  to  recover  the  pos- 
session ot  a  tract  of  "ontaide  lands"  known 
as  "Speck  Bandi."  J.  P.  Treadwdl,  appel- 
lant's testator,  filed  an  interventi<m  In  said 
actim,  alleging,  In  substance,  that  he  was 
tiie  owner  and  In  possession  ot  said  ranch; 
that  the  defraidants,  Owens  and  Butler,  were 
his  servants  and  emptoyes,  merdy;  that 
they  were  In  colhision  with  the  plaintiff; 
and  that  the  actitm  was  commenced  and  was 
Itelng  prosecuted  fOr  tbe  fraudulent  purpose 
of  tricking  him  out  of  the  posseultm  of  his 
property  upon  legal  procen.  Whereupcni  be 
prayed  that  the  plaintiff  be  csij(^ed  from 
prosecuting  said  action,  and  that  tbe  Intei^ 
rener's  ttUe  be  dieted,  etc  The  plalnUfl^ 
It^y,  answered  the  Int^-vener^s  oomplalat 
denying  all  the  mat^lal  auctions  thoeof. 
The  court  ruled  that  the  Issues  raised  1^  flw 
intervention  and  answer  should  be  first  tried, 
and  a  trial  of  said  issues  was  bad  by  tbe 
mart  without  a  Jury,  which  resulted  In  find- 
ings and  a  judgment  in  fovor  of  said  into^ 
vpser.  From  that  judgment  tlie  plaintiff  ap- 
pealed to  this  court  Here  the  judgment  was 
re^-ersed,  and  the  cause  remanded,  wlUi  di- 
recfttons  to  strike  out  the  interventimi,  bo 
that  a  trial  might  be  had  by  a  jury.  If  not 
^vatved,  of  the  Issues  raised  Iqr  the  com- 
plaint and  answor.  Tbe  represoitative  of 
the  Intervener,  who  died  after  the  actkm 
was  commenced,  was  allowed  to  defend  in 
the  name  of  the  defendants.  The  intervener 
died  In  1884,  after  the  appeal  from  the  judg- 
ment In  his  favor  had  been  taken  and  pei^ 
fected,  and  while  It  was  pending  In  this 
court.  App^ant  was  substituted  as  re- 
spondent here  In  place  of  said  deceased.  TTie 
remittitur  was  filed  tn  the  sujKrior  court  on 
September  27,  18S6,  and  two  days  thereafter 
fdnintlff,  Reay,  filed  his  memorandum  of 
costs,  Including  those  Incurred  on  the  trial 
of  the  issues  raised  by  said  Intervention 
and  answer,  together  with  the  costs  of  his 
appeal  from  the  judgment  rendered  therein. 
It  was  that  bill  of  costs  that  appellant 
moved  to  strike  out  or  bave  relaxed,  and  this 
appeal  Is  from  the  order  denying  her  said 
motion. 

If  the  orlffinnl  Intervener  were  alive,  we 
tliink  it  n'fite  clear  that  he  would  be  linble 
for  tbe  costs  of  th&  trial  of  the  Issues  raised 
by  bis  intervention  and  answer.  If  this 
court  in  reversing  the  Judgment,  had  or- 
dered a  new  trial  of  those  issues,  the  costs  of 
the  first  trial  would  be  taxable  against  the 
party  against  whom  judgment  was  rendered 
on  tbe  new  trial.  Ex  parte  Burrill.  24  Cal. 
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360.  Bat  in  tbe  case  at  bar  no  new  trial 
was  ordered,  and  none  conld  be  bad.  of  tbe 
Issues  between  the  Intwrener  and  Uie  plain- 
tiff. The  judgment  dismissing  the  Interren- 
tl(Hi,  which  tbls  court  directed  the  superior 
court  to  enter  against  tbe  intervener,  was  to 
be  a  final  Judgment,  which  completely  dis- 
posed of  ilia  tnt^ention,  and  the  prevailing 
party  was  entitled  to  have  his  costs  taxed. 

Appellant,  ttowerer,  contends  that  the 
costs  should  not  have  been  taxed  against  her, 
because  she  was  not  In  the  case  nntll  It 
was  in  this  court  on  appeal,  and  that  ahe 
was  substituted  for  the  deceased  respondent, 
as  his  executrix,  and  <dtes  section  1031,  of 
the  Code  of  Clrll  Procedure  In  support  of 
that  contention.  That  section  reads  as  fol- 
lows: "In  an  action  prosecnted  or  d^ended 
by  an  executrar,  administrator,  trustee  of  ex- 
press trust,  or  a  person  eiqpressly  authorized 
by  a  statute,  costs  may  be  recovered  as  in  ac- 
tion by  and  against  a  person  prosecuting  or 
defending  in  his  own  rl^t;  but  audi  coats 
must  by  the  Judgment  be  made  chargeable 
(mly  Mspon  the  estate,  fund  or  party  r^re- 
seated,  unless  the  court  directs  the  same  to 
be  paid  the  plaintiff  or  defendant,  pov 
BcmaUy,  for  mlsmanagemoit  or  Iwd  faith  in 
the  actitm  or  defraue,' — it4ille  the  reqxmdent 
contends  that  under  section  1509  of  the  Code 
of  Civil  Procedure  tiie  appellant  la  Indivld- 
uBlly  llaUe  for  the  costs  of  the  action  In 
the  fliBt  instance,  but  that  ahe  may  be  al- 
lowed tbe  same  in  her  account  aa  executrix, 
unless  it  appeera  tiiat  the  suit  in  wliich  the 
costs  were  taxed  was  defended  without  Juat 
caase,  and  that  this  is  a  matter  for  the  ex- 
clusive deterndnation  of  the  probate  court 
settling  auch  account.  In  the  view'we  take 
of  this  case,  it  Is  unnecessary  to  determine 
whether  the  Jndgmrat  should  have  been  in 
the  form  prescribed  by  section  lOSl,  above 
cited,  or  under  section  1509  of  the  Code  of 
Civil  Procedure.   Section  1031  of  the  Code 


of  OlTil  Procedure,  as  we  conatme  It,  does 
not  forbid  tiie  taxation  of  a  memorandum 
of  costs  against  an  executor  in  an  action 
pi-osecuted  or  defended  by  him,  but  provides 
tiiat  snch  costs  must,  by  the  Judgment,  be 
made  chaigeable  only  upon  the  estate,  unless 
the  court,  for  a  certain  spe<^ed  reason, 
directs  the  same  to  be  paid  by  such  executor. 
There  is  no  Judgment.of  the  court  before  as, 
and  we  do  not  know  that  the  court  has  not, 
by  Its  Judgment,  made  the  costs  chargeaUe 
upon  the  estate  of  appeUant's  testator.  The 
taxati<na  of  the  memorandum  of  costs  would 
not  prevent  the  court  from  directing  In  the 
Judgment  for  costs  tbat  the  same  be  charge- 
able upon  the  estate  of  appellant's  testator. 
The  refusal  to  strike  out  the  memorandum 
of  costs,  or  to  retax  them,  does  not  detra>- 
mlne  the  form  of  the  Judgment,  or  that  it 
win  not  be  or  was  not  In  «act  accordance 
with  the  omtattlQn  <tf  aiq;>eUant  upon  this 
point  If,  in  fetct,  it  waa  not,  and  appellant 
felt  aggrieved  thereby,  her  remedy  was  an 
appeal  from  the  Judgment.  The  tlewa  we  • 
have  rea<!hed  upon  the  merita  make  It  un- 
necessary, to  again  consider  the  motion  of  re- 
spondent to  dismiss  ttie  appeaL  It  Is  a  mat- 
ter of  very  grave  doubt  whether  tiie  case  of 
Muir  T.  Galloway,  61  GaL  498»  waa  correctiy 
decided,  in  so  far  as  it  holds  that  the  su- 
perior court  may,  by  the  entiy  of  two  w 
more  orders,  (ttie  first  or  any  order  oiv 
ders  precedhig  the  last  opiring  on  Sundi^,) 
extend  the  period  of  time  within  which  any 
ct  the  acts  mentioned  in  section  lOM  of  tbe 
Code  of  ClvU  Procedure  may  be  performed 
for  a  longer  period  than  authorized  by  that 
secti<m,  if  only  one  order  of  extension  la 
made.  We  do  not,  however,  undertake  at 
this  time  to  definitely  pass  vpon  this,  and  the 
question  may  be  regarded  hs  an  opoi  one. 
No  sufficient  ground  appearing  for  the  re- 
versal of  tbe  order  appealed  from*  it  must 
be  affirmed. 


[Biro  or  Caus  nr  Vol.  88.] 
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